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that plen muſt mm 71 in 1 3 lente of the | —4 
ENG 1 Hor Ace ip 175 

can Ve. 
EE 2 KI a, 4 


| count. Ie 2. 
LES Vas. it not, 1 Vn. 


3 « Carth, *h My 
Tf a ples is | > pleaded at cent, 
ought to con | oh, ele v. Til, 
| 5 1 5 the A= in Shale. If illue. he 
the court will cake any farther copninan + faid ple, | taken upon a plea ta the urir, | 9 herde-. 
1 Mod. But. 34. 1 ee be f thr „ 
5 As to to pleas in All of the p hop may not | that the Pie Ae s over.  Yolv, . 

be pleaded after 8 imparlance. 1 Dab. 19, It Aoi . Upap a Judgment in 40% * amage 
may be added, in plending ove/awry in difability in. rechrefed, the efrndagt ro py | 


| th 5 
another court, Ne Py to have the record of and partly in bar, the court 115 ment * 
the outlawry i os by certiorari and t- Hot. 25 In debt, ads gi — 1 

but, this be gr Rac Cs, it is now fufficient | ment” to e writ, to which the k 1 
under the ſeal of the court | at the phy en, the N makes defaalt,. j 
v ſor the ifſuing of execetion' could | ment is mal upon the default, 1 Fg Plea 
= = e ES 
to t there a judgment, | ment efendant, on a plea in T_T 
erg: the . defendant's plea of matter breve, or narratio taſſitux ; Rl ip aha N . 
by 4 matter ef record; and conſe- * a abatement, and. it be found for. 1 n * 
1 the court —_ to be merely dilatory ; | hall e Again the defendant,. aud the ind adg- 
ä execution, if the pläintiff ment ſh D becauſe the N | 7 
ole weight of his cauſe u 28 


4 the eburt will give the de- N 
day bring i Ge. Lit. 128; Do8. Placit. | w t have had a plea in 
fer js. 


But where excommunication is pleaded, it 82 18 he had. 90 other defence, _ Tae 1 
3s not ſufficient to ſhew the writ 4 excommunicaty capitnds | N 42. Ser. $4 X 

under the ſeal of the court; for the wtir is 10 exidence „ 171 „ 1 beta op ning 
of the continuance of the. excommunication, fince * "and" A A for che plalnt'f ff, the jury who try that ſue f 
waz | afſefs the ane If there i 1 a demurrer to the 


and . plaintif, then a eee 
awarde 


| | 8 batajuencum, by a word of art, and 
If a plea in abatement pete to „ FAV of Ns (e interpoſition, - Co, Lit. 277. Vide P 
| pain there it muſt conclude, 5f be ought to be compelled Abart, Is 4 perſbn that abareth or e 
, to anſwer, 1 Med, Ext. 34, If it be pleaded to the, | houſe or land, volk by the death of him chat laſt 
writ, then the plea concludes with the prayer of the fame, before the eis takes poſſeſſion, an 4 
of the writ, and that the wvrit may be guahed. 42 Ic 7 1 out zhe heir. Old. Nat, Br. Ern 275 
15 to the ads of the wvrir, there he Mold ſhew that the Is an oY thing diminiſhed —Monetg cg 
22 09g ght not to have tb writ, but by the matter tay yn bb diminiſhed i in value; , tempor 
plea ſhould intimate to him how he ſhould have, tionis hac moneta. fu 12 erit abatuda fue S 
— — Latch 198. N. «/pondere non. debt is a proper; Simonis Comitis iceſtriz, anno 1290. 
beginai to a plea to the juri/difion: * the court, but] " Pbbaey, Cabbatia] Is the ſame as to the g 1 | 
| ae amor, ought to begin with 55 of a religious houſe, and the revenues the ſubje& to 
5 Mod. 132, 133, 146. 1 Saund. 283. an abbot, As a biſhopric K is to a biſhop. This word is 
16s, 00 339. Late. 44. Show. 4. | uſed in 1 of our 158 grants, icularly. anne "34 
0 plea in abatement ' where mat & 35 E. 8. in a grant to the counteſs of Pembroke. 
ö . the plaiatiff muſt mo, his Bog 180 or abbot, { in Latin, in French 486g. and 
—— 1 . * 33 39, 8 2 bo, 222 abbud) 1s A ritual lord or governor, bene 
If upon bim * the rule of a religions We... The wotd is alſo by ſome 
. final j ment z” bur where gh of Jaw. derived from the Syriac 466 ater, Of theſe abbats 
the plaintiff muſt only maintain his eprit. | here. in England ſome w * ive, ſome — 
matter of abatement, d reli 7 and ſome 4 — mitred, and ſome were not; ſuch as were 
mitred had epiſcopal authority within their limits, ie 
ement, and the matter ter be Alſo In N from the juriſdiction of the dioceſan; but 
contluſion” being in Bar, makes it thy q __ fort of abbott were ſuhject to the diacefa Js. all 
becauſe you atnit the no#it by con- government. . The mitred alu, were lords of 
3%, purer? . 


t the m. 18 H. 6. 27. 4 general, 
v wee Oo OF from the {owe ey 1 4 2 as there 
s, fo 


2 H. 6.546: 1 
an 48 =O wore os bride peig 4, Who had 
>. A of par- 


8 
LIE 


1 


is, 


be ken for ple in bur exempt juriſdiction, and were like wi 
a | liament, | 


1 
partiam 


BE ax follow 224 20 &. dais © 
eter 


b, Croland,. Evebans, . LY 2 


Wiinchcond, 
55 fi — ef 


G 1 | And 7 K of: Gar — op 


Fohn's of Jeruſalem, and * which were * 
wards _ the. abbot; of Te: 3 
Bar and the arr de Cup ing, —— pry 


and vs were founded by our ancient ki 
men, from/-the- year 60 ta 173. An. wich the 


— of the fame houſe were called che convent, and 
3 but che adds was nor chargeable by And 
— unleſi it were under the com- 
mon feal, or Loon ere 
ny or convent. Terms de Ley 4. By fat. 2 Hen, 8. 
28; all a, monaſtegies, e. not/abave 
: value of '200'4 pur unn. were given to the king, who 
ſald the lands a4 low vates to the gentry. Ane H. 6. 
the reſt of the able, We. made voluntary ſubremders of 
their houfes' to obtain ſavanr of the king :, and 4 31 


H. 8. 


* 


made! 
„ 


excopt the hoſpita 
ſolved, the firſt til} the 33d, and che laſt till the 35th of 
H. 8. when commiſſioners were PO 10 Lee and 
ſeizeithe ſaid lands, A 


word was ſometimes uſed ſer common hoſtler, pio- 


7 ſhort in the middie 
* The 


ao — a. 
21 — they are expoſed to ſale in a fair or market; ' 


and and Mlidg-the Gms by retail; which is a foreſtalling of | 


a market or fair. 
J. Trevor; Mir. * 1 
Abduttals, (from e denen nen 1 | 
bound) Are the b and ef lande, eaſt, 
weſt, north, or ſouth, ſſie wing bes che me lie with re- 
ſpect to others; 2s: 7 — lands, highways, or ucher 
they are limited and bounded. "Camden tells as, | 
that- limits were diltiogithed by hillocks miſed. in the 
lands called Botentines, whence we have the word bung. 
The ſides on the breadth of lands are properly adjatenter, 
lying or bordering ; and the ends in length adapt; 
abutting or boun ing. And in old ſurveys, theſe laſt 
are called Beau. land, from" capitare, to head. The 
boundaries and Gau of corporation and church lands, 
and of pariſhes, are preſerved by an annual procsſfion. 
a ys, 6 wage San of feveral forts; ſuch as 
incloſures of hedges, ditches-and ſtones in common fields, 
From rivers, apthighwaye, We of manort * lord- 


MS, de 1 coram regen wa; Jo Penta 


* 


8 — 2 abdicart) to ene or refaſe any thing. | 
Aupicatisa, (ablicae) In al, 1 
giſtrate, pr perſon e ces rer ; 


_ | before the term of ſerviee is expired. 
of 5 Hoqueardy confounded — re 

dir rem it, in that abdication'is done and 
53 - Whereas 5 is in favour of ſame other | 
perſon; Chamb. Did. The ſaid to be a renuociation, | 
Fr ſo as'to have nothing further 
do widr's thiog ; of the of fuch actions as are 
inconfiſtont 'with the holdiag: of it. On king James's 
leaving dhe kingdom,” and abticating the government, 
the lords-would have hadvhe- & word made uſe of; 
but the cmmone thought ic was" not dampssbanäve 


by te de e Maß: chen have Nberty of re- 
— Due Sosse called i ftir A the crown, 


yn oy 


WILT: . there! vun but 


ener- A of theſs lands 
— parkianons. Fat. Cote ſm hers- ; 
* — 8 d= and Zee, | = 


tas fs » Lf 
y ; N 


1 RK. 3 as in from. the. kk 


a bill Was brought inte the houſe to confirm thoſe | 


ſurrendersz which paſſiag, compleated the 'diffolotion, | 
Is and colleges; which were" got diſ- 


 Ibbatio; An bes qr fieward of the fables; the. | 


a es | 


N 


from the verb forisfacio. —This word is fully canvaſſed 
in the Parliamentary Debates, on the abdication of 
A anmes II. 


3 


Fe "4 


for years, the remainder. for years 
the death of the leſſee for life, and t 
in him in remainder as 3. purchaſer, 
tel ſhall go to his executors.: 
' nant for term of another's life 
lands is in aba till the entry of the oceupant. 


ir efſe ſa as to be certainly charged 
r it may fall every hour. 


manſtaughter and chancemedley..' I ia 
Saxon eller, apparent, eee 
was'declareda capital offence, . 
362 nr . 53. a ! 1 
pe * t . 
Abet, ny From, the dau 6. 200 5 0 5 
2 CE CHEne: 
are r it es as much as 
12 225 or ſet on ; the ſubſtantive abetment.is 4 


nh . 'Þ . 
— A5 . . 


12 2 
475+ — — 


there is a; 1 io = 
preg 2 ſor the r Feb it i 

ging e ta him that is next to enjqy the 
AE e. Diſcowir. If a man bd a 
3 and preſeats one to the fame, now. 


LEES ES 
| the: z de 9: 11 
become void, — pri 1 — 


12 


„Kir 
e makes puſs for li che remainder ta the 
right heirs of J. S. the fee-Gmple is an ale | 
J. S. dies. Co. Lit. 342. In Gi. caſe the wagner 
paſſeth from the grantor preſontly; chough 
pong in the grantee, but is ſaid to be 

til J. S. dies, after whoſe death the heir 
2 and it ceaſes to be in abgrazce. 
leaſed to 4. B. for liſe, the remainder to anoth 
is 


15 


84 


. 


11 


: 


in 


1 


ir hal 


If 


* 


+ 1 | 
the freehold of 


#9 


- 


3 
dieth, 
abeyance cannot be charged u ae 3 comes | 
or aleaed; 

— hath been compargd 1e 


Fee · ſimple in 


* 
r 
; B 4 
4 
5% 
= 6 - 


vat e 0 1 adp is laheskt fo | 
England whereſvever'born ; and children of ſubjects born 
beyond ſes may inherit IF their birth were within the al- 
legiance of the king. Stat. 25 Fd. 3. Stat. 20424. 3. c. 10. 
or born dut of if children of natural born 
ſubjefts, 7 Hun. c. 5. declared to be natural bora, 0 
4 G0. '2. Co 3 © | 
Natural ſabjeQts may inherit, and 8 their title by 
abesfterd born beyond ſea; 11 & 12 *. n us. 
Geo, 2. 39. Vide Naturalization. 
ng, Ie underſtood to be quit of beet, 
It originally N « forfeiture or amercement ; and 1s 
more E 


Bering or \miſteriag, according to the 
Ie * Eb fince bo termed a liberty or 
freedom, oo wherever this word is uſed in a grant | 
or charter, the perſons to whom made, have the forfeitures 
and amercemetits of all others, and are themſelves free 
from the controu! of wy within their fees + hi wow! 
e eee Seeg. 
b on, - (abjuratio o ng or 3 
oath, ſignifies a ſworn batriſhment, $ an oath taken 
ta ſorſuke the realm for ever. Staundfe Pl. C. I. 2. c. 40. 
It bath alſo now another ſignification, extending to the 
on as well as place; as to abjure; the Pretender by 
oath, whereby a man binds himſelf not to own any regal- 
authority iy the called the Pretender, nor ever to 
pay him any obedience, &c, - Formerly in king Edward 
the Confeſor's time, and other ns down to the 
22 F. 8. (in imitation of the-clemency of the Roman 
emperors towards ſuch as fled to the church) if à man 
had committed felony here, and he could fly to a church 
or church- yard beſore his apprehenſton, he might not be 
token from thence to be tried for his crime; but on 
conſeſſion thereof before the juſtice, or before the coroner, 
he was admitted to his 'oath to abjure or ſorſake the 
realm; which privilege he was to have forty days, durin 
which time any perſons might give him meat and drin 
for his ſuſtenance, but not after, on pain of being guilty 
of felony :- the form of the oath-you may read in an an- 
tient tract, de Officio Coronatorum, and in Horw's Mirror, 
lib. 1. But at laſt, this -puniſhment but 2 
perpetual confinement of the offender to 1 
wherein (upon abjzration of his liberty and free habita- 
tion) he . choſe to ſpend his life, as appears by the 
2 22 H. 8. c. 14. It is n 21 Fac n 
IS. © *-5 
« That thence after; no fanQuary or privilege of ſanc- 
tuary | ſhould be allowed * whereupon this adjuration 
ceaſed. 2 Inf. 629. An abjuration or deportation for 
ever into a foreign country, is à civil death, and called 
(by the Lord Coke) divorce between huſband and wife ; 
nnd the wife of ſuch a perſon may bring actions, or be 
impleaded during the natural life of the huſband, which 
ſhe may not do in any other caſe: alſo ſhe ſhall have her 
dower or jointure, Oc, Co. Lit. 133. This is where a 
perſon ſuffers baniſhment for any crime. By ſtat. 35 
Elix. cap. 2. Popiſh recuſants not making the ſubmiſſion 
of conformity, Cc, are to abjure the realm, And by 
1 V. & M. 13 V. 3. 1 Gee. 1. Cc. All: perſons | 
are 3 the pretended prince of Wales ;' and re- 
| fuſing the oath, ure liable to divers penalties and for- 
ſeitures, We, This abjuration oath was invented for the 
ſecurity- of the crown, un, the protelinne region 
See Daths. 


. 
4 
: 
x 
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Adolition, A defroying or effacing, or putting out of | 


memory: it alſo ſignifies the leave given by the king, or 
— to a 111 to deſiſt from further proſe- | 
2 „ Oo C. 21. 
3 ( 95 — is derived from: the French 
word ab , to make ſhorter in words ſo as to retain 
the ſenſe on ſubſtance. And in the common law it fig- 
nies particularly the making a declaration or count 
Morter, by ſevering ſome of the ſubſtance from it: a 
man is ſaid to abridge his plaint in affiſe; and a woman 
her demand in action of dower, where any land: is- put 
into the plaint or demand which is not in the tenure of 
the defendant ; for if the defendant pleads non · tenure, 
t-tenancy, Ce. in abatement of the writ, as to part 
of the lands, the plainti# may leave out thoſe 2 


* 


| 1 


of this abridgment of the plaint is, becauſe. the 1 
. 3 down in ſuch write, but ee N 
though the demandant hath abridged [his plaint in 


1 N will be 24 cemaltider; "Brooks. 
» [vide 21.1 8. 1 * © Win M 1s In? $ 


_ 40 60 abragate a laws" 4s" to lay aide or eee 
$:49'6 Fd. G.. go nt , _ 
. Bbſentees, or tes wa Fox. ara bealled,” 


ters patent, dat. 29 Hen. 9. 4 Co. . gg ed wn 
. Pblolve,.-(a/olvere)'To, en e menen, 
n or * free from: excomMmunication.... ids . 
nes | 44 reer 
Ablolutlons, fas Rome, high freaſan, r 23 
lz 1 See Ball. TE r IE "4, * 1 
Abſoniate, Was 4 word uſed * — axons in 
| the oath of fealty, and ſignified to-ſhun or avoid. A in 
the ſorm of the oath- among the Sarong recorded by Mr. 


Sommer: Is illo Deo, fandtum hoe ſandiificatum oft, - 
volo g/ nunc domino 21 « fidelis & credibilis, e _— 


* 


fecali \competentiam. 
Abſque hoc, (without this, chat, e.) Are worde of 
excepti made uſe of in a'irewver/e; as the defendant. 
pleads that ſuch a thing was done at B. c. lte 2 | 
that it was done at, Se. - Mod. Ca. 103. 8 
Accapitum, and accapitare, The ſame with ef 45 , 
to lords of -manors.—Capitali domino accapitare, i. e. to 
pay à relief to the chief lord. Flaua, l. 2. 0. 
Actedas ad Curiam, 1s. a writ that lies where a — 5 
hath received falſe judgment in a hundred court, or court- 
baron. It is — to the ſheriff; and iſſued out of 
the Chancery, but returnable into B. R. or C. B. And is 
in the nature of the writ de fuſſe judicio, which lies for him 


chat had received falſe judgment in the county - court. 


In the Regifer Vritt, it 18 ſaid to be a writ, that lies 
as well for juſtice delayed, as for. falſe judgment 3 and 
that it isa ſpecies of the writ-recordare, the ſheriſf being 
to make record of the fuit in the inferior — and cer- 
tify it into the king's court. . n 9. 56. T.. Z. 
18. Dyer 169. 5 
Accedas ad Uicecomitem, Where a ſherif hath. a writ 
called gone delivered to him, but ſup h it ; this writ 
is directed to the: coroner, 3 him to deliver a 
writ to theſheriff. Reg. Orig. 83. 

Acceptance, (acceptatie) Is W ing and. accepting of 
any thing in good part, and as it were a tacit agreement 
to a preceding act, which might have been deſeated and 
avoided, were it not for ſuch acceptance had. To ſtate 
a 2 vader L409 paring it ay wa ee to. ann 

ti 


1. With wt to ths „„ rent. 
II. To h how far the ee of one fate Gall 
* another . 
5 Li. How far the acceptance of one thing foal be a 
en oh to the demand of another, 


bend; and what other Joie ſhall be you 


35 With regard to the acceptance of rent, it is neceſſury; 
to ſhew, 1. Where ſuch acceptance ſhall confirm a leaſe. 

If a biſhop before the ſtatute 1 Zliz, c. 19. J. 5. leaſed 
part of his biſhoprick for term of years, reſerving rent. 
and then died; and. after another was made biſhop, 
who accepted and received the rent when due, by this 
acceptance, the mos was made. good, which otherwiſe 
the new biſhop might have avoided. It is the ſame if 
baron and ſeme ſeiſed of lands in right of the feme, join 
and make a leaſe or feoffment, reſerving rent; and the 
baron dies, after whoſe death the feme receives or acceptt 
the rent; by this the leaſe or feoffment i is confirmed, and 
ſhall bar her from bringing a cu in vita. Co. Lit. 211. 
Tenant in tail made a leaſe; for years, rendering 20 8. 
rent, and afterwards releaſed 19.8, and died; the iſſue 
in wid _—_ N vas rent: > LN 0 ops. 
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held at Dalia 10 May 8 Hens 8. And ee in let · | 
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quod amat, & abſoniare quad abſoniat, per Dei h i& 


IV. Where the acceptance. af wn ball diſcharge « 
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| th conuſor, rendering rent, the tenant for life died, and 


* 1 "4 ” 
' y 
7 7 i 4 4 
A { ey C 
Py" "na nm . 


bes that th acceptance of cheſhilliog for foi he lind 
1 2 eould not en or the 19. = 
30 


yer 304+ | Tenant for life, remainder in tail 1 U ſtranger 
1210 a fine to him in remainder, who leaſed the lands to 


iſſus in tail accepted the tent: adjudged; that 


3 aud acceptance of the rent; the leaſe was affirmed. 


299- See. Smith againſt Sraplcton.' 'Plaws. 126, 


1 | and tenant 3 the rent is behind meny years," the 
tenant made a feoffment in fee, and the lord accepted 
the rent of the feoffes which became due in his time; 


adjudged, that by ſuch acceptance he ſhall loſe all the 
2 and cannot avow/ for the ſame. 3 Nep. 65. | other 


enant's eaſe. Leaſe: for years, rendring rent, with a 
uſe of re-entry; the leſſee paid the rent, which the 
leflor accepted and put into a bag, but afterwards” find- 


ing braſs money amongſt it, he refuſed to carry it away, 


and entered for the condition broken; but adjudged 
unlauful 3 becauſe after he had accepted the rent he is 


barred. 5 Rep. 113. Vade's caſe. 


Acceptance of the next rent due, at a day afterwards, 
will bar one to enter for a condition broken before by 


reaſon of non - payment of the rent; becauſe the leſſor e 


thereby affirmeth the leaſe to have continuance. Co. Lit. 
211. And taking a diſtreſs affirmeth the continuance of 
the rent; but if rent was due, at a day before, and there - | 
by the condition was broken, one may receive that rent, 
and yet re-: enter: and if lie accept of part of the rent, he 
may enter for a- condition broken, and retain the lands 
until he has the whole rent. 3 Rep: 64, Cy. Lit. 203. 
_ If an infant accepts of rent at his full age, it males 
the leaſe good, and ſhall bind him. Phe: 418. 
2. Where the acceptance of rent ſhall not make the 
enn it Pin 3s - 1 _— 
If a parſon, e. makes a leafe for years not warranted 
by the ſtat. 32 H. 8, c. 34. but is void by his death: 
acceptance of rent by a new parſon or ſucceſſor will not 
make it good. 1 Saund. 241, And if a'tenant\for life 
make; a leaſe for years, there no acceptance will make the 
leaſe good, becauſe the leaſe is void by his death. Dyer 
. e 
. Fenant-in tail made a leaſe for years, rendring rent to 
him and his heits, and died; his ſon: and heir accepted 
the rent, and was afterwards executed for treaſon, leaving 
iſſue-a ſon ; the king accepted the rent, but that did not 
make the leaſe good, the lands being in his hands by the 
attainder, and not in the reverter. Dyer 115. Leaſe 
for years, with condition, that the leſſee ſnall not alien 
or aſſign, without the aſſent of the leſſor, and if he did, 
that then the leſſor ſhould re- enter: he aſſigned part of 
the land without aſſent, c. and then the. leſſor, before 
notice of the aſſignment, accepts the rent, and afterwards' 


entered for the condition broken, and adjudged lawful; 


for the condition being collateral, he might aſſign the 


land ſo ſecretly, that it may be impoſſible for the leſſor 


to 1 = 3 Rep. G65, Penant's caſel Cro. Elix. 
533.98. . gn of 110 of gs et, 
Leaſe. for, twenty-one. years, rendring rent, on con- 
dition, that if the lee fe let any part of it above three 
years, then the leaſe to be void, and that the leſſor 
might enter; he let it out fot three years, and ſo from 
three years to three years, during the term of twenty- 
one years, if he ſo long lived; the leflor accepted the 
rent of the aſſignee, and afterwards entered; this was 
a breach of the condition, and the acceptance of it 
afterwards did not diſpenſe with it, becauſe the ori- 
ginal leaſe was void and determined. Cro. Car. 368. 
tenant in tail make a leaſefor years, to commence after 
his death, rendering rent, in ſuch caſe acceptance of rent 
by the iſſue will not make the leaſe good to bar him, be- 
cauſe the leaſe. did not take effect in the life of his an- 
ceſtor. Ploaud. 418. CEO EE & f 78 yl + Bag . 
e eee. 
roys the privi ety 
w—— firſt leſſee. n W „ 
If a leſſor accepts of rent from an aſfign ee; knowing of 
the aſſignment, it bars him from action of debt * A 
the leſſes; for che privity of contract is extinguiſhed 


but after ſuch acceptance, the leſſor or his aſſigns may 


maintain an action againſt the firſt leſſee upon his covenant 


lor payment of the rent. 1 Sazxd. 241, 3 Rep. 24. 


| 4 Rep. 1. Vernon's cafe, 1151» 


# \ 
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But, aiciprance of rent from the aſignee has been * 
ſuſñcient notice of the . that the "= could 
not reſort to the firſtleſſee. - 2 Ba. 154.0 
Leſſte for years" aligned his term, and died inteſtate, 
the leſſor brought debt againſt! bis administrator, wh 

| pleaded the aſignment, and that the plaintiff had notice, 
and had accepted the rent of the aſſgnee: adjudged, that 
by the death of the leſſee; the pflvity of contract was 
determined, and the action would not lie againſt the 
adminiſtrator. Cro. II. 715. and cited in Wallis cafe, 
3 Rep. 24. ee Ie 0s 
FFF ah | e ee ie. 


or the acceptance ffn lan, Joll ahr . 


Il. Hr far 
If « leſſee, for term of twenty years, aczejity of a leaſe 
of the ſame land for ten years, by the lefſee's" attept ance 
of the new Ieaſe, the'term of twenty" years is gebenen 


in law. 2 Roll. Abr 


Leaſe for years 0. .. rendering rent; the hext year 
a leaſe was made of the ſame lands to the lad) P. for 
265 gaps years z the next year the ſathe lands were de- 
iſed to the ſaid R. B. for forty=one years, who accepted 
the leaſe, but that did not extinguiſh his firſt Teaſe; be- 
auſe the leſſor by making. the intermediate leaſe to the 
lady P. had only a reverſion, and could not afterwards 
give any intereſt to R. B. But if it had not been for this 
intermediate leaſe, then the acceptance of the ſecond Teaſe 
— forty-one years had been à furrender of the firſt, 
Hutt, 104. | 3 
lf a man bath a leaſe for years,” which is good in Iaw, 
and afterwards accepts a new leaſe” of the ſame lands, 
which is void in law, this is no ſurfender in law of the | 
good leaſe, Hutt. 105, | Baker'v,” Willoughby. Mills v. 
Whitewood, ibid. 8. ꝶ᷑ PFF. 


| - A-wan, in confideration of u marriage to be had with 


M. R. made an eſtate to her for life of certain lands in 
full ſatisfaction of her dower; afterwards they married, 
and the huſband died, and the widow brought à writ 
of dower againſt the heir, who pleaded in bar the accept- 
ance of the eſtate for life t adjudged no gbd plea; for 
ſuch acceptance did not bar her of her dower at the com- 
mon law, becauſe: ſhe had no title of dower when the 
acceptance was. made; and beſides no collateral accepft- 
ance can bar any right of inheritance or freehold, 


$I» 


. 1 
* : N 


A man made a leaſe of a manor for thirty years, ex. 
cepting the wood, Ac. and afterwards wit N leaks of 
the woods to the ſame leſſee for fixty years, and a'third 
leaſe to him of the manor for thirty years, without any 
exception; reſolved, that by the acceptance of this future 
leaſe, the leaſe for ſixty years was ſurrendered; becauſe 
by ſuch acceptance the leſſee had affirmed, that the leſſor 
as authority to make'a new leaſe. 5 Rep. 11. Tors 
In a ſpecial verdi& in treſpaſs, the cafe was, a leaſe 
was made to huſband and wife" for their lives, and after- 
wards'they accepted a new leaſe for themſelves and their 
ſon : Babendum to all three of them, a die Jarus indin - 
turæ, for the term of their lives with a letter of attorn 

to make livery; adjudged, that the acceptance of a ſe- 
cond: leaſe, to commence & die datus, was a ſurrender of 
the firſt, and this by the expreſs agreement in writing of 
the lefſees themſelves; for ' otherwiſe the leſſor has no 
power to make a new leaſe. Mor 63656. 


III. How fur the acreptaure of one thing ſhall be a g 
bar to the . | 2 8 * # 
Where the condition of a bond is to pay money, ace 
ceptance of another thing is good. But if the condition 
is not for money, but a collateral thing, it is otherwiſe, 
Dyer 56. 9 Rep. 79. And the acceptance of uncertain 
things, as cuſtoms, c. made over, may not be pleaded 
in ſatisfaction of a certain ſum due on bond. Crs Car. 
193. If a woman hath title to an eſtate of inheritance, 
as dower, c. ſhe ſhall not be barred by any collateral 
ſatisfaction or recompence : and no collateral acceprance 
can bar any right of inheritance or frechold, without 
ſome” releaſe, We, 4 Rep. 1. When a man is entitled 
to a thing in groſs, he is not bound to accept It by parcels ; 
and if a Leſſor diſtrains for rent, he is not obliged to ac- 
„ of it; nor in action of detinue, part of the 
27 „ Cc. 3 Sall. 2. , | 5 


Car. 85. Moore 872. 


* 


ACC 


dition to pay 20 J. the pbligor may, by agreement, give 
the Cy other ew fn LkRicn of the money s 
ks if the condition had been to pay 100 quarters of corn, 

ere the acceptance of money, or any other thing, had 
not been good, becauſe the contract was not made for 
„but for à collateral thing. Pepte's eaſe, 9 Rep: 


79. Let 2x. If obligee agrees to accept and does ae. 


the ſame in ſatis faction and diſcharge, why may not 


the obligor plead the ſame, if the agreement is by deed ? 
\ "oy e igor plea E $ $$ by | this caſe the ſecond bond was not given dy him who 


gave the firſt, hut by his adminiffrator, Which had 
mended the ſecurity, becauſe he — chargeable 4 


Fide peft verb. Accord. : 
Debt upon bond, conditioned for the obligor to u 
an aſſurance of ſuch lands to ſuch uſes as in ie condition 


mentioned; the defendant pleaded, that he had made a 


feoffment of the ſame lands to other uſes than in the con- 


dition expreſſed, which the obligee had accepted; and 
upon demurrer it was adjudged an ill plea; for the obli- 
t ought not to vary from the uſes ſet forth. in the con- 


mes due, 3 Ba. 301. „ gl 
Now, by the ſtat. 12 An. c. 16. payment 


IV. Where the acceptance of money hi diſcharge a bend ; 
and what other ſatisfaftion ſhall be good. © 6 

Where a leſſer ſum is paid before it is due, and the 
payment is accepted, it ſhall be good in ſatis faction of a 


greater ſum ; but after the money is due, then a leſſer. 


ſam, though accepted, ſhall not be a ſatisfaction for a 
greater ſum, Thus in debt upon bond, conditioned: to 
pay 8/7. Cc. defendant pleaded payment of 5 J. before 
the day mentioned in the condition, which the obligee 
accepted in ſatisfaction of the bond; and upon demurrer 
this wasadjudged a good plea. Moor 677. Vide 3 Bal. 301. 

But payment after the day of a 4% ſum is not good, 
as the bond is forfeĩted, at common /aw; and there 1s not 
any ſtatute to relieve. | 12258 

Debt upon bond of 16 L conditioned to pay 8 J. 105. 


on a certain day; the defendant pleaded, that, before 


that day, he at the requeſt of the plaintiff, paid to him 5 U. 
which he accepted in ſatisfaction of the debt, and upon 


demurrer the plaintiff had judgment, becauſe the defen- 


dant had pleaded the payment of the 5; J. generally, with- 


out alledgiog, that it was is ſatigfactios of the debt. It 


is true, he iets forth, that it was accepted in ſatisfaction 


of the debt, but it ought likewiſe to be paid in ſatisfac- 


tion. 5 Rep. 117. Debt upon bond, conditioned, that 


in conſideration the plaintiff had paid 121, to the defen- |- 


dant, he became bound to pay the plaintiff 12 J. if he 
lived one month after the date of that bond ; and if not 
paid at that time, then to pay to him 14 J. if he lived fix 
months after the date of the bond; the defendant plead- 
ed, that, after the fix months, he paid the plaintiff 87. 
and then gave him another bond in the penalty of 20/. 
conditioned to pay him 10/7. on a certain day, in full 
ſatĩs faction of the other bond, and that the plaintiff did 
accordingly accept the ſaid bond; upon a demurrer to 
this plea it was held ill; for admitting that one bond 
might be given in ſatisfaction of another, yet it cannot 
be after the other 1s forfeited, as it was in this caſe ; be- 
cauſe after the forfeiture the penalty is veſted in the ob- 
ligee, and a leſs ſum cannot be a ſatisfaction for a greater. 
1 Lut. 464. | 

It hath been adjudged, that the acceptance of one bond 
cannot be pleaded in ſatis faction of another bond. Cro. 
Cro. Eliz. 716, 727. 2 Cre. 
579. Thus in debt on a bond of 100 J. conditioned for 
the payment of 52 J. 105, on a certain day; the defendant 
pleaded, that at the day, &c, he and his ſon gave a new 
bond of 1001. conditioned for the payment of 52/1. 1045. 
at anther day then to come, which the plaintiff accepted 


in ſatisſaction of the old bond ; and upon demurrer it was 


adjudged for the plaintiff, becauſe the acceptance of a 
new bond to pay money at another day, could not be a 
preſent ſatisfaction for the money due on the day when it 


. If a man be bound in 200 quarters of corn, with. cons 


4 1 by. « k * 


or conceal 


Acceptance of a 4% ſum may be in ſatisfaction of a 
reater ſum, if it be before the day on which the money 


after the | 
day, ſpecified in the condition, may be pleaded. — And | 
tis much to be doubted, whether the caſe in Godb. fo. 10. 
in caſe of money paid before the day, is law, for if. the 
money was Paid before the day, it muſt have been paid 
at the day ; and therefore paid according to the condition. 


; , J 5 "on 
* by : 
FR 
7 7 * 
f 8 ; 
. 7 , * 
woe” . N 9 7 


otherwiſe; where the ſecond bond is not p en by the obẽ 
ligor, as in debt upon bond againſt che dfehdant us heir 


Ve. he , that his-ancettor, the obligor, died inte 


uns 16, be paid on the old bead g 66. e 


tate, and that V. R. adminiſtered, who gave che plaintiff 


another bond in ſatiefaction of the former: thöre was 


a. verdict for the defendant: and it being moved i. 
arreſt of judgment, this diſtiaftion' was made, thats if thi 
obligor, who gave the firſt bond, had likewiſe given the 
ſetond it would not have diſcharged” the firlt; but in 


bonis, prupriii; and for that reaſon the ſecond hond "was 


deld 10 be a diſcharge of the firſt,” 1 Mod, 22%⁊4rT 


Icceſlary, acceferius vel acceſſoriym, { particeſe triminir) 
Is where a man is guilty of a felomous offence, not prin- 


|» 239%" bog 


cipally, but by participation, as by command, advice, 
acer ay 


ment, Sr. 


The law relating to this title may be reduced under 


the following divifons 2 - | 
„ "Ys a 


I. Of acceſſaries before the .. 
II. Of accefſaries aſter the fut. 


IV. Of the proceedings againſt atciſſaries. u. 


bh 1 


I. An acceſſary before the fat is he, that being abſent 


at the time of the felony committed doth yet procure, 
counſel, command, or abet another to commit 4 felony, 


and it is an offence greater than the acceſſary 'after p. 


and therefore in many. caſes: clergy is taken away 2 
N before, which yet is not taken away from ac- 
eſſaries after, as in petit treaſon, murder, robbery, and 


wilful burning, by 4 5; P. & M. c. 4. 1 Hales 'Hiſ- 


tory of the Pleas of the Crown 619.—If the commander or . 


. 
* 


counſellor be preſent, he is a principal. H. H. P. C. 


616. Words which ſound in bare 


permiſſion, make not 
an acceſſary, as if F. ſays he will kill J. S. and B. ſays, 


* 
4 


2 
% 


you may do your pleaſure for me, this makes not B. 


acceſſary, 1 H. H. P. C. 616. 


21 Hen. 7, 36, 37. 


W e le 3 
Cromp. 41. 5. If A. hires B. to mingle or lay 2 Ge 
iſoned; B. 


C. and B. doth it accordingly, and C. is poi 


poiſoning. | But if 4. buys the materials ef the poiſon, 
knowing and conſenting to the deſign, and deliver them 
to B. to. mingle and apply it, or lay it in the abſence 


of J. here it ſeems A. is only acceſſary before, H. H. P. C. 


616. See 3 Infl. p. 50. State Tr. vol. 1. p. 329. 


There cannot be an acce/ary before the fact in man- 
ſlaughter, becauſe it is committed of a ſudden, and un- 


premeditated, H. P. C. 317. 


He who counſels or com- 


though abſent; is prineipal, and 4. is acceſſary ; but if 
A. were preſent at the mingling or laying of the poiſon, 
though both were abſent at the taking of it, yet both 
are principal, for they are both equally acting in the 


＋ 
* 
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1 
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C. 


mands any.evil ſhall be. adjudged acceſſary to all that - 
follows upon it, but not to any thing elſe. If a perſon © 
commandeth another to beat ſuch a perſon, and he beats 
him ſo that he dies of his wounds, the perſon command- 


ing will be accgſary to the murder. 


But if the command had been to beat another verſo; 


or to burn ſuch a houſe, and he burns another, he that 


commandeth will not be Accefary, 3 Int. 5 1. If I com- 


mand a perſon to do an unlawful act, as to rob A. B. at 
one place, and he doth it at another; or to rob him on 


ſuch a day, and he doth it not himſelf, but procures 
another to do it ; or to kill by poiſon; and he does it 
by violence; in all theſe caſes I ſhall be acceſſary: but 


where the command is to kill 4. B. 


and he killeth - 


A. D. this difference in ſubſtance will not make the com- 


mander accefſary. Ploucd. 475. If a man counſels a Wo- 
man to murder the child in her womb, and the woman 


murder her child after it is born, he is acce/ary to the 


murder. Dyer 185. ” 


', Fs 0p 


U. 4. acceſſary after the falt. 


An acceſſary after the fact is he tbat receives, allt or 
comforts any man that hath committed murder or felony, -- 
which hath come to his knowledge; but this doth —— 

„ „ 4 T1. SE. 2 4 -.--Extam 301 
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tend 20/3 Wothan wie receives or aflitts her huſband, Kites Be makes it evident, that the law-makere'did 


_ though a huſband receiving” his” wife will be accefary: 
= 4 ſervant may be acc-ſary in relieving his maſter, or 
ufig bim in his eſcape, &c. 3 Inf. 108, 
At the wife alone; the huſband being ignorant of it, do 
knowingly receive a felon, the wife is acceſſary and not 
the hulband. 1 H. H. F. Co . 
But if felons come tothe houſe of D. and M. his wife, 
and M. know them to. be felons, though D. doth. not, 
and both D. and I. receive and entertain them, but M. 
Conſente dot to the felony + adjudged that this makes not 
bows ot bg bn Be Fan Mi. 37 E. 3. 


But if che huſband and wiſe both receive a felon know- 
ingly, it ſhall be judged' only the act of the huſband, and 
the wife ſhall be acquitted.” 1 H. H. P. C. 621. 
I a felon comes td the houſe of another, and he permits 
him to eſcape without arreſt, knowing him to have com- 
mitted felony, this doth not make a man aceglſary but 

if he take money of the felon to ſuffer ſuch eſeape, it 
makes him an acce/ary; and { it js if be ſhut the fore 
door of his houſe; whereby the purſuers are deceived, for 

here is not à bare omiſſion, but an act done. 1 Hals 

J..... OT ad 

By ſtatute 3 V. & M. c. 9. $. 4. Receivers of 
ſtolen goods, knowing them to be ſtolen, are to be deemed 
acceſlaries after the fact, and ſafer as ſuch,” But becauſe 
theſe receivers often concealed the principal felons, and 
thereby eſcaped being puniſhed as acceſſaries; therefore 
by 1 4. c. 9. F. 2. it is enacted, that © whoſoever ſhall 
buy or receive ſtolen goods, knowing them to be ſtolen 
may be proſecuted for a mi/demeanor, and puniſhed by 
fine and impriſonment, tho* the principal felon be not 
convicted; and this ſhall exempt them from being pu- 
niſhed as acceſſaries, if the principal ſhall afterwards be 
convicted. But by 5 An. c. 31. J 5. it is enacted, that 

„if any on ſhall receive or buy knowingly any 
ſtolen goods, or knowingly harbour or conceal any 
felon, he ſhall be taken as'acce/ary to the felony, and 
ſhall ſuffer as a felon,” This ſtatute does not take 
away the benefit of clergy z but by ſtat. 4 Geo. 1. c. 11. 
S. 1. ſuch perſon may he tranſported for fourteen years, 
And by this laſt mentioned ſtatute it is alſo enacted, 
that whoſoever ſhall take a reward under the pre- 
tence of helping any one to ſtolen goods, ſhall ſuffer 
as a felon, as if he himſelf had ſtolen them, unleſs he 
cauſe ſuch felon to be apprehended and brought to 
trial, and. give evidence againſt him. Upon this clauſe 
the famous Jenatban Mild was convicted and executed. 
6:œQ—̃ꝙq pp: TE Eos 
If any perſon, knowing another to have commtted 

piracy; ſhall on the land or ſea "receive, entertain, or 
conceal him, or receive or take into their cuſtody any 
ſhip, veſſel, or goods, which have been piratically taken, 

he ſhall be adjudged acceſſary to the piracy. 11 & 12 
W. Zo cap. 7. J. 9. 10. . | | 5 ; | | 

Acceſſaries after the fact can only be in felonies, and 
in thoſe felonies where, by the law, judgement of death 
regularly oaght to enſue; and therefore there is no ac- 
ceſſary in petit larceny, homicide per infortuniam or 
homicide /e defendendo, 1 H. H. P. C. 618, ce” 


III. Of acegſſaries to felonies by common law and by Ha- 
aue, V f ; {$493 Wh. IF 7 6 
As to felonies at common law it is ſaid, that acceſſa- 
ries both before and after are included; and as to felo- 
nies by act of parliament; regularly if an act of par- 
Hament enact an offence to be felony, though it men- 
tion nothing of acceſſaries before or after yet virtually 
and conſequentially thoſe, who counſel or command 
the. offence, are acceſſaries before and thoſe that know- 
ingly receive the offender, are acceſlaries after; as in 
the caſe of rape made felony by the ſtatute of Veſimin- 
fer 2. e, 34. 1 H. H. P. C. 613. 2 f. 434. Staundf. 
P. C. lib. 1. c. 47. But if the act of parliament, that 
makes the felony, in expreſs terms comprehend acce/- 
ſaries before, and makes no mention of \acce//aries after, 
namely, receivers or comforters; there it ſeems there 


can be no acceſſaries after; for the expreſſion of pro- 


I 10 the higheſt capital o 


[excluded of clergy. 1 H. H. F. C. 6144. 


L/arics, under the head of Felonies æuinbon Cy. 


4", * 1 bh | OY: , 
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of 33 Hen. 8. c. 8, for witebetuft, Er. 1 H. H. P. 


61 . 


3 . ; 
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there are no acceſſaries, neither beforsimor-after 5407 all 


comforters of traitors are proncipdley.1n H. H. Pi. 
I n caſes that are criminal but not. capital, as in %%, 


narben, Or fremunire, there are no acceſſaries, for all 
| the acceſſanes before are in the ſame degree as prin» 


cipals ; and acteſſaries after by receiving che offenders 
cannot be in law under any penalties as acceffaries, un- 


| leſs the acts of parliament that induce thoſe penalties; do 
N extend to receivers or comforters; as ſome do. 
P. C. 613. And though generally an act f 


1H. 
parliament, creating a felony, renders (conſequentially) 
acceſſaries 'before and after within. the ſame penalty; 4 
the ſpecial proeing. of the act of parliament in ſuch caſes 
ſometimes varies the caſe, Thus the ſtatute of 3 Hen 7. 


|<. 2. for taking away maidens, e, makes the: offender 


» 


land the e Ree abetting, yea and wittingly re« 


ceiving alſo, to be all equally principal felonies, and 


FE AT © 
—* # + # 


In what caſes acceſſaries are excluded.from clergy, ſee 
the guarto edition of The Statutes at. Large p title ſcce - 


: 


IV. Of the proceedings againft acceſuries.. | © 

By a pat 2.& oF _ —_— acceſſary is in- 
dictable in that county where he was „ and ſhall 
be tried there, as if the felony had been committed in 
the ſame count ; and the juſtices, before whom the 
acceſſary is, ſhall write to the juſtices,. Ac. before whom 
the principal is attainted, for the record of the attain« 
der. 1 Hales Hif. P. C. 623. This writing is to ba 


| by writ in the king's name, under the gal of the juſtice 


ſo ſending it. Dyer 253. 6, The acceſſary may be in- 


[diced in the ſame indiment with the principal, and 


that is the beſt and moſt uſual way; tho! he may be in- 
dicted in another indictment, but then ſuch indictment 
muſt contain the certainty and kind of the principal felo- 
ny. 1 H. H. P. C, 623, Formerly it was held, that 
the acceſſary might be tried and puniſhed as if the prin. 
cipal had been attainted; and this, although the princi- 
pal was admitted to his clergy, pardoned, or otherwiſe de- 
livered before attainder. By ſtat. 29 Geo. 2. c. 30, the 
buyer or receiver of ſtolen lead, iron, copper, braſs, bell - 
metal, or ſolder, may be convidted, althongh the princi- 
pal hath not been convicted, and ſhall. be tranſported for. 


yet the acceſſary ſhall, be put to anſwer, and ſhall not 
take advantage of the error in that attainder; but the 
principal reverſing the attainder, reverſeth the attainder 
of the acceſſary. 1:H, H. P C. 625. 8 
Where the principal is not attainted, but diſcharged 
by being burnt in the hand only, the acceſſary aſter the 
fact ought to be diſcharged without burning in the band, 
on being put to his book. Cro, Car. 566. . 3. Hill. 
15 Car. B. R. Stevens caſ ea. 
N The acceſſary ſhall not be conſtrained to anſwer to his 
inditment, till the principal be tried; but if he will 
waive that benefit, and put himſelf upon his trial before 
the principal be tried, he may ; and his acquittal or con- 
viction upon ſuch trial is 5 _ But it ſeems neceſſary in 
ſuch caſe to reſpite judgment till the principal be con- 
victed and attainted; for if the principal be after ac - 
quitted, that con viction of the acceſſary is annulled, and. 
no judgment ought to be given againſt him; but if he 
be acquitted of the acceſſary, that acquittal is good, and 
he ſhall be diſcharged, 1 . H. P. C. 623, 624. 
It ſeems to be ſettled at this day, that if the principal 
and acceſſary appear together, and the principal plead 
the general iſſue, the acceſſary ſhall. be put to plead alſo; 
and that if he likewiſe plead the general iſſue, both may 


firſt convicted; and that the jury ſhall be charged, that 


curers, counſellors, abettor (all Which import © acceſ- 
8 * 


if they find the principal Not guilty, they ſhall find the ac- 
FN | * ceſlay 
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not intend to include acceſſaries after which is ah denen 
of a lower degree than acceſlaries- before; as the: farute 


ence, namely, ig treaſol, 


conſenters, kiders, abetters, and knowing receivers and, 


fourteen years. If the principal be erroneouſly attainted, 


be tried by one inqueſt ; but that the principal muſt be 
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Freſne. . 

Accolade, (from the French accoller collum ampleei,) 
A uſed in knighthood by the Ling putting his 
H_ about the knight's neck. © 


 Fccompty (comparas) Is a writ or action which lies 

inſt a bailiff or receiver to a lord or others, who by 

reaſon of their offices and buſineſſes are to render accompr, | C 
bat refuſe to do it. F. N. B. 116. 

This action is now ſeldom uſed,” bat it lies in the 
following caſes : 

— money due to me . upon an obliga- 
tion, Cc. I may either have an action of  accomp?, againſt 
him as my receiver 3 or action of debt, or on the caſe, 
as owing me ſo much money as he hath received. 1 Lill. 
33. If I pay money in my own wrong to another, I 
may bring an action againſt him for ſo much money te- 
ceived to my uſe; but then he may diſcharge bumſelf by 
alledging 1 * was for ſome debt, or to be paid over by my 

order to ſome other perſon, which he hath done, c. 
1 Lill. 30. Bur if a man have a ſervant, whom he or- 
ders to receive „ the maſter ſhall have accompt, 
againſt him, if he were his receiver. Co. Lit. 172. If 
money be received” by a man's wife to his uſe, action of 
Kcrenpe lies againſt the huſband; and he may be charged 
in the declaration as bis own receipt. Lit. 295. 
Aecont does not lie againſt an infant; but it lies agaialt 
2 man or woman, that is guardian, bailiff, or receiver, 
— of age and Aiſcovert: and though an apprentice is 
in this action, for what he uſually re- 
— maſter's trade; yet upon collateral receipts he 
ſhall be charged as well as another. Co, Lit. 172. Rell. | 


Abr. 117. 3 Leon. 92. 

As to other actions of accompr, they will not lie of a 
thing certain; if a man delivers 10/. to merchandize 
wich, he ſhall not have accouz? of the 167. but of the 

which are uncertain: and this is one reaſon, why 
this action will not lie for the arrears of rent. 1 Danv. 
Abr. 215. Action of account may be brought againſt a 
factor that ſells goods and merchandizes upon credit, 
without a particular commiſſion ſo to do, though the 
a. 2 Mod. 100. If there are 


goods are bona peritur 
two demands in a declaration, to, which the defendant 
3 tated, the plaintiff can never after re- 

ſort to the original contract, which is thereby merged 
an difcherged in the accompr: if 4. ſells kis horſe to B. 
r 10 fl. and there. being divers other dealings between 
them, they come to an atiompr upon the whole, and B. 
zs found in arrear 51. 2 muff 2 his infonul computaſſe 
for it, but if there be only one debt betwixt the parties, 
entering into 1 72 T that would not determine the 
fr contract. od. Rep, 206. 2 Mod. 44. It has 
been 4 * Sa * on an accompt are not 
guiſhe it, and promiſe the ba- 
lance z wherefore « * lies for the debt. 
Fingib. 44. A man having received of another 100 . 
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| ompt may be | 
If. ey I 9 5 to another 
or to ivered to me 
again good n certain place, and he delivers it 
not, indien F. N. B. 18. 
ED moſt liberal, extenſive, and beneficial action is 
and el Ken e Ut 20. ever to plaintif®s uſe, 
and > bates dn Fea as, 
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Ce. ho ſhall have axchayy, 1 i AS en den, 20d if 
a man makes one his ZE; | a 1 en he 
„ thall have accompt agaiolt 4 Ways. Ales ber- 

ſon ma) have a writ of againſt 


, where he was's no al 
1 man receive money for my uſe, 1 e — 2 
againſt him as receiver; ot if N deliver mp 

to another to deliver over unto. me, I, ſhall ente dard 
accompt againſt him as my receiver; ſ if a man enter Aa- 
ta my 14105 to my ule, and receiyes the profits thereof, 


I ſhall have accomp? againſt him as bail A. 6. 
H. 6. 10. R. 2. F "Ts r Accampt, 6. * 12 — Lv bs: _— 

A jodgment in 44 » 33 FECELVELy to atian 
of accampt as bailiff; * tis laid. a, bai cannot be 

d as receiver, RY 0 n FN baili&;;; becaus 

* he * be twice Leu. 1 7 1 Dea 

Abr. 230, 221. The 15 15 ay 1285 writ oh acxoapt "bite 
fore or. after his full age aint 2 parlance eggs ; , 
and if he ſue the guardia for profits. of his lands taken 
before be is fourteen years 0 old, he mult. che 
guardian ; but if it be for taking the 
ape, ther: he muſt ſue d b ff. e TN . 
118, Where an heir ſugs a finger at 2 
dle with his lang, he 1 ho þ 497: e 
guardian. F. V. B 

A man deviſes land 1 g fold " K Sende and aba 
money thence ariſing te AO among! mig.davghs 


= fe for, the. dangh+ 


ters; action of accompt lie 
Cent, 21 N 21 2 Lad, 


$ 
7 againſt the executors,” a 
r. 285. An action of accom n baib ance 
only 1 pioßts e 657 Free 
for what he might have made and raiſed by. his-qaro-and | 
. bis realoable | ges. and exgences SO | 
Here the, aftipp, of accept maycbe-p 
bag. and received, One mer 
may have accampt N anpther, where, they,occ 
trade together; and if o 17 2 me. 8. occupy er — 
goods ad mercandizandam, I muit anſwer for the increaſe; 
and be puniſhed for my, ng ligence 5 but if he charges 
me as receiver ad comput { muſt, be anſweraby eonly 
for the bare money or thing « delivered, F. N. B 9. . 
Lit. 272 2 Loon. Ca. 245. 

If a bailiff or receiver make a . action of. accompe 
will not lie againſt the deputy, but againſt him. 1 Lens. 
32. But ſeveral ſtatutes dave extended gbe bagels of- this 
C ²˙ A 

The flatute of 13 E. 3. c. 23. gives an aQion of ata | 
count to the executors of a merchant ;. the ſtatute; 23. 3. 
c. 5. to executors of excTutors ; the ſtatute 31 £4. 34 
6. 11. to adminiftrators.: and by the fauute 3 & 4 Aus. 
c. 16. actions of account may be brought againſt the exe- 
cutors and adminiſtrators of every guardian, bailiff and 
receiver, and by one jointenant, tenant in common, bia, 
executors and adminiſtrators againſt the other, as bailiffs 


for receiving more than his bs hae, and againſt their exe 


cutors and adminiſtrato 

It may be proper to @ U ſomething « concerning the plea 
and judgment in acc and though the order may 
ſeem ſomewhat irregular, it will be neceſſary firſt to ex- 
plain the nature of. the judgement, which being rightly 
underſtood, the diſtinctions as to the method of pleading 
| will be more cafily conceived. 

The uſual judgment is guod camputet, on which the de- 
fendant is taken by capias ad computandum e but there are 
two judgments in this writ, for if the defendant cannot 
avoid the ſuit by plea, judgment is firſt given, har hc do 
accompt z and having done this before the auditors, there 
is another judgment entered, that the plainuff ſhall re- 
cover of the defendant ſo much as js found in arrear. 
11 Rep. 49. The firſt judgment. is but an award oſ the 


co io a writ to enquire of d 3 and theſe 
mo.) depend one upon another : for if judg - 
* and the party die before — 4 


counted, 
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| En [gs vo ; ;and ide pleas alte alfowed: to do uny. colfiters thing, the” obligee ennnot 


- before a ks 1 Nef In bar td the” 27compe. give” money in fatisf4tion-thereof : 
Dp PE 7. the” kind” declared] bound to'p pay money, he- ma give * 
a 1 of moniey.. 5 1 45 a Wi Wer; the] valuable thing in ſarizfaQion; © g; 
defendant pleaded 'a 18 15 the 4 y afterwards by the Where damages are unctHain, a fer th A1 may be dene 


- plain tiff; 35 Was 2 good 7 flea” as W 110 bar of the Ac- in ſatisfackion, and in ſuch caſe un actors and ſatifaGion' 
dan as he before audjt mn. Winch g, OS” ie a good plea ; but in action. of debt on a bond, "there's 
_ The pleas, in this aQtio! .are, (OP = quam Fatt receptor leſſer fam cannot be paid in fatisfa&ion of a greater,” "4, 
od plane computavit, LN £1 18-n0 plea % ant-accomprant | Mod. 88. Acker with ſatisfaction is'a good Plen in per- 
A 580 pars unlef; 5 he alledges It 5 without his ſonal actions, where dana x only are to be reovefed; 
au + nl ep gence, and then it Will be a good plea. [and in all ations which oppoſe '2 wrong vi i. 
4 E , 525 the defendant Sewer d baili F, is the [where a Capias and exigent ne at the common la, in treſ. 
; "and it is 8 good plea in bar, bye iming a boi and eſectment, detinue, Oe. ee is 200d "plea: 
t 12 in che things. to: be accounted for. 29 F. 3. 47. So in an JT of maihem. But in 5 actions it is not 
fend RE cannot wage his law, Wha he A oe . 15 8 4 Rep. 1, 9, 5. Re. 77 Of late ie 
receives he money by "another's bands: "ls 'otherwiſe | hath been h af upon” mutual promiſes a n-adlion ies, 
. where hes received it « ' the plaintiff himſelf.” 1 Cre. g19. and 8 hep being equal remedy on both des; % 
Sup poling there was not any.evidetice of the delive very. {an accord may be pleaded es thout” execution, as wellas 
ma de proper to add; that the proceſs in accompt is | an urbitrament. Raym „ Toner” 148; e 
KD EXE and diſtreſs, and,” upon'a 21 returned, | ance of the thing agreed on” in” - thele accords'ts the only 
WE e:plain 
Wee 21 7. Lf e. 165 doth not bar à man who is a 12822 86. - 7 tO eee e 
merchant from bringi! 2 9 for merchandiaee nd | | 
| = 8 but e actions of accompts are within e Wind e 3 Woh 
8 Kas. r 300 W © It is to be obſerved, that arch executed dilly is 
In ige upon ar; dee of fifteen or twen twenty years able in bar, and execatory not. 1” Mod. 69. 2 in 
Aanding , the defendant” may be alldwed to prove, on | pleading it, It is the lafeſt b Way of fan, and not 
pl bath, "what "be tinge! otherwiſe make proof of; of accord alone. For if it be pleaded by way of 3 2 
but here the particulabe müll be named, as ta- whom the | a preciſe execution thereof in every part nud be . 
| ' ney was paid, for what, and when, Ge. 1 S Rep. | bur,” by way of Tatisfa8tive, the defendane need only a 
| * nd, 4 defenduny thalt be difſchayp upon his | le ö that be paid' Go Plaintiff ſuck à ſum; Ge; in 
A 4 ath of ſuys under 407. though it is held'a Plaigtiff malt full ſatisfäction of the Lech, which the Plaintiff re- 
0 e another, of be allowed any fling equity Rep.” 80; The deten dar muſt plead; - 
2 Chas. Caf. 249. 1 See Se g agreed” upon 1 f, 
e Pig Ut. Lecoluge. in fe." Nad if It be 6d a bond, it mull be x 
"A new officer In the cobrk of tisfactĩon of the mentioned in the condition, and 
3 by act of Parliament td receive all | et of the bangs which cannot be ky ns. _ wy 
8 aged i in cur. 11 the place bf the maſtert, "Wc. 35 hand ind feal. Oro. Fe o 
0 . the & 7" o the Bank, ind fake the For Tarther information Felpecting the © of ac- 
Me irs Ro gede 4 6 3.4 nd ſhall only ketp the #Ecount with | cord?" fee title Tcreptante, which — of ac 
.4 Ban Eis to be rag 5m for all money | of the law relative to'this Read. ene ee ene 
4 7. yon, and not the A nahe General, Ke. Teedant. See Berompez® 
EN "No Fei 1 the 1 be taken by this] Wectoche, (om the" Fr: acerocher) "T's hook os a 
of deing puniſhe hg extor. * unto. It ſignifies az" much as to encreach and 
e paid falaries, "The te Feelboprans mentioned in che 'Ratute 2 E. 3. c. 8. to thir'p 
, Out of Intereſt made of part of | The French uſe it for delay; =, r un 8 
Ne uit 17 2; tap. 24. Vide 4 Gee. 3. [tay the p in a ſuit;” EE 
re 32. 1207, Jer . "46 hs third elek.. Accufation, *(atca/atis) To charge any perſon "with'a 
11 5 he bind of the Accomptant Genera is | fie. "By Mages Char, no man mall be im 
55 1 Geo. . . 32. t. g. or condemned on any ateufaties, without" trial by his 
52 05 (Fr n a” agreement N two or peers, or the law. None ſhall” be vered upon uu de- 
e 8 uV one 25 injured hy treſpaſs, or c/atiox,” but according to the law of the land: and no 
ce le, .or Oe ons to t Hit With ome Jman' may be moleſted by petition to the king, e. 
e 7 which, eren executed and performed, thall * Janleſs it be by indictment, or 8 of lauful men, 
255 rok Jn law, if che oth er. party after the"achors per- | or by proceſs at common law. 3 3. 
H P ar Joy "aQion for the fame. "Forms & Ley. 4 6. 3. None ſhall be — — to 1 a accuſation to 
Prod = * t Unckerkanding of e head, it is to be the king, * without} ſentment; or ſome matter of record. 
r a * "Fd. 3. "Promoters" of ſuggeſtions are ta find 
| | furety'to parks them, aud not waking them good,” hall 
I fatiof damages to bent fon and” pay a- fine'to 
Atte ing.” 38 N r. 95 2 0 there muſt ow 
— 1 i 43 _ { lawfol: aceufere. tat. 5 8 Bd. 6. . 11.0 12.1 P. 
A Do r * 1 10. f it. A perfoit is mor obliged te anfwor 
88 of rig 5 writin N n of moge y, this duty {| on outh'to a matter by which he may accuſe” himſelf of 
7 51 Keg r 998 t to be diſcharged by matter f any crime; Se. Mail Rep." %. OE Ss 
1 140 Fs Nen 2 when no certain duty ariſes Pcephali, The levellers in the reign of "king Har. 1. 
Which rn ion 18 for a" tort pr” defau t, Cr. ] who acknowledged no head or ſuperior.” Ln H 1. 
with orion 6 do. be recovered; "there un atrord They were reckoned fo poor that they had 
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jury, and judgment 2 thereon. 
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Hes againſt the in! r "for at'the 
he was not his g met Ark a ad | 


back to an ind, 18th dat with he 
— the inn for ſeveral d uh 
the horſe is ſtolen,” the e 


ment boards in an inn 


tt, Eire | 
e ee 
Nuit gane, lies for desc in eohtrafs" ur 


as and not corrupt, though without warranty, | 
2 1 173. Sie a fell a horſe, 2 
9 wed yn his limbs; . 
on A perſon warrants .z borſe' wind and 
that bow fome ſecret diſeaſe known to the ſeller, 
to the buyer, this efios muy be == —_— 
if one Ge fol a horſe and warrant Him ſoun 

bark. at the time hymen n= we —_— the buyer 73-4 

0 


Cro. Fac. 270. . and 


taſte the victuals, Sc. and like and accept the ſame, no 


Hon can be maintained. 7 H. 4. 16. Nor din 4 He upon 


: | '@ warranty of what is out of a man's power, of of U fu 


| chiog; as that 4 horſe ſhall carry a man thirty miles 
day, or the like. Finch 188,” ' a ' man" ſells certain 
packs of wool, and warrants that they are are good and merch- 


| antable, if they are damaged, action on rhe caſt lies againſt 
him. 1 Dasv. 187. "The bare affirmation by the ſeller 
particular ſort of diamond, without 'warranting it to 
be ſuch, will not maintain an 2e. Co. . 
But wh-ce a man bath the poſleflion of a perſon 
— affirming it to be his own is rn 2 
h it is otherwiſe in caſe'of lands, where the buyer 
2 peril is to ſee that he hath title. 1 Salt 210. If 
a perſon ſells to another cattle or „that are not his 
own, adion on the caſe lies; ſo if warrants cloth to be 
of ſuch a length, that is deficient of it. If a taylor un- 


dertakes:to make a ſuit of clothes, and ſpoils them, ajax 
lies: eee promiſes to 4 y bouſe before 
a certain day, and doth not do it, by my hoafe falls: 


or if he undertakes to build hes he DEC ved hi 
«Zion on the cafe lien. 1 Daw, 32. If a ſurgeon neglefts | 


| his patient, or applies unwholeſome medicines, whereby: | 
the patient is injured,” this aden lieth. © 


And if a counſel "retained to appear on fach a day in 
court, doth not come, which the cauſe miſcarries, 
ation lies ag inſt him: ſo if aſter retainer, he become of 
counſel to the adverſary againſt the plaintif, 11 H. 6. 18. 
For ſtopping up a water-courſe or way; breaking down 
« party wal}; ſlopping of ancient lights, and for 
2 nuſance to a man's water, light, or air, 

4 perſon is damnified;” this ain lietb. Cro. N. 427. 
Lau. 159. Where a ſmith promiſes to ſhoe'my horſe 3 
if he pricks him, asien on te ea/e lies; wy ſo when 
he refuſes ” ſhoe him, on which I travel without, 3 
my borſe is damaged. If 's horſe that is hired 
been abuſed by tho rider, oor lies: : fo where g 


mory, it is ſaid Lein ue him: bot if * 


aA 


Davina, KOH "OM 
Where any one ad . abe; ng at 
guming, whore 6 fury lr Nara fs 


faler : if a vintier ſells wine, knowing it to Wn of I 


(7 I 
En» 
* 5 
e 
; 7 


. 4 r — yt eat 


or found and backward; or doi not | | wwe ther, and it 15 
this acrion eth, Cro; KA. 14. A where” d dith has he 10 4 bag on ti 
eue leude ue 4 horſe fo#'s/ ins) if b& tals n f e cn dy 1 de. be tried beſote che xn en 
rr ee 1 de done What'] Seed: and therefore it ig ia 
I-hired him for; une in düse aſe lee? end :though I ride fra, Bact. AS. N., K 
| b may* "hot rake” K. writ, 1» 4 Pn W 
| had . oh de broaphy;” y 
y abcuſtomed'ro bire ſheep, "the þ 90 eaüſe to have the wrie 
| vicious quality of the d But bot for 's mant dog chat be may have another cri dr ks fort 
| army ſheep, though he kills mens Tot tert n ph 1 the ate - 
his conſent and he did not know, chat the'doy wur c- wheteas) e plea ir ſhould appear that tlie — 
to bite ſberp. vidi * Dare. 4 19. Eil. bath no cave to have an 1 for the thing demanded; 
PT Ro 92 eee een 92 + 29 3 ae 1 222 Cowel, Tum dr Is . 
elit onthe caſt willlie's af x gaoler ene, . e. de mas "ag; Fac 
8 irons on bis nor rh or putting bim in the Rocks; or a ſoit at law. T Chron.” of al 
not-giving-ſafficient ſuſtenauce to him, beloy comiuirred | Don Vurnel: A ſtatate ſo called; Made 15 . 
for abt. F. NB. 83. The maſter may in many caſes | aun, 1285; ordaining the merchut: it wits" 1 
— have this action againſt his ſervant; ſtewards or bailiff, for | termed from a place named Hcrow' Baracl;” where it was; 
ſperial abuſe done to him; and for negligence, Vel made; being «caſtle ſometimes belonging to the family of 
Alſo ir lies for taking or enticing away my ſetvant, and Burna, nnd afterwards of Lou, in Shri: Cee. 
| mauer bim or threatening a ſervant; whereby 1 loſe Altos, The proctor or advocate” in eivil court of 
| his „ Lans 68. Croi Elia. 997: *'1 . Ar. euuſes. Actor dontinicur; was often uſed for the lord's bei- 
5% 59 9. A ſervant is trafted' with goods and merchan - liff or attorney. Aeror ecclefie was ſometime” the 
dine conſigned to him by a merchant, to pay the cuſtoms | ſick term for the advocate or pleading patron of a church, 
for them and diſpoſe of them to profit ; if be deceive | Acto- ville was dhe fte wand or head bailif of een. 
the merchant, and have allowanee for it on his acebunt, villay „ Copel; © | 
and, to defraud the king lands ſome of the goods wich- done, Are difinguiſhed into' dts of God, the att 
out paying the cuſtoms, by which they a forleired, of the laws, and a@t of men. The att of God mall preju- 
| action'onthe ca lieth. Lane 65. Co. Fac. 266. dice no man: as where the law preſcribeth means tc 
. If 1 traſt one to buy a'leaſe or other thing for me, perſect or ſettle any right or eſtate ;* if by the ac 4 
and he buyerh- it for himſelf, or doth not buy it, this the means in ſome circumſtances become impoſſible, | 1 5 
— —4 ainſt him; but ir he doth bis endeavour it party all receive any damage thereby. Cb. Lit: 2 e by 
— - Bro. 117. Where a man is diſturbed" in the | 1 Rep 97. So in an action on the ca/# againſt a bergeman 
— — a beat! in the church; which he hath bad time out who juſtified, ſor that there were ſeveral paſſengers in his | 
of mindz a ſteward is hindered in the keepin of hiv barge, and a ſudden rempeff arifing, all the goods in the 3 1 
courts ; a keeper: of a foreſt diſturbed” in the "thrown" overboard to ſave the lives of the 1 
profits of his office; a bailiff in — ferns ale" pa gere, amongſt which the goods of the plaintüff 5 
ciament, &c. Action on the caſe will lie. Bd. 99. were thrown over, and that he had not any n that | | 
Lib. Intr; 5. Moor 987. An gamen on the caſt ies there was money in the park; adjudged, that the action : 
him in reverſion, againſt a: ſtranger, for to his would not lie, becauſe what the owner of the barge did | 
inheritance; though there be a term in ee.” © 360. erer in de 
Alſo if a leſſor comes to the houſe he has demiſed, to ſoe fence of their lives“ 1 Roll, Rep. But 2. if ow” i 
if it be out of repair, or any waſte be done, and meets ſpecial demurrer; the plea would not have been adjudgec 
withauy diſturbaneetherein; or if one diſturbs « parſon'i in] bad, as amounting'only*to the general iſſue? © + he 
his tithes, this action lies,  Cro; Fac. 478." 2 lf. The ds of the law are efteemed the adds of | 
650. And for ſetting up a new mill on — to 1 of a thing divers acts a 
rejudice of rann an nales requirad, the law hath moſt regard to the original 


be car rd 


by from mel: 8 Rep 


8 


will lie. Lib. Intr. 9. ad. 8 Nep. 78. The law: will confirue things to be 
eaten on the caſo likewiſe lies for and againtt com.” lawfolly done; when it ſtandeth indifferent whether they 
moners, r, for injuries done in commons. ſhould be lawful or not: but whatſoever is contrary to 


1 Ca a * R. B. for —— the ne ie law is - accounted not done; Co. Lit. 42. 3 Rep. 74+ 
1 was obj in arreſt of jud an * caſe would not Our law doth favour ſubſtantial more than cireumſtantial 
lie, but an aſſiſe; ajudged, thar the plaintiff might have | acts; and regards deeds and acts more than words: and 

either action. Styl 164, the law doth not require unneceſſary things. Plozod. 104 


_— a commoner, | 2 pier and ſpreading | As to acts of men; that — — by another, 
the ad ang c by which 10 N common; the de- ſhall be ſaid to be done by himſelf; but perſonal things 
fendant pleaded, that he is lord of the ſoil, aud that he | cannot be done by another. C.. Lit, t 158. A man can- 


2 dig for coals, doing'as little damage to the paſture as | not do an c to himſelf; unleſs it be where he hath a 
he could, and averred, that he had left common ſuſfi- double capacity; no perſon ſhall be ſuffered to do any 
cient; and; upon ademurrer to this plea, it was adjudged, | thing againſt his own ge? 3 and every man's acts ſhall be, 
that it amounted to no more than the general i, and | confirued moſt Rrongly againſt himſelf. '- Phowd. 140: 
that the lord could not dig pits in the common, for the | But if many join in an act, and ſome may not lawfully do 
ſtatate, Yep. 2. c. 46. intends only an improvement | it; ir ſhall” be adjudged the ' act of him who might law=- 
by encloſing,” Sid. 106. Cros. Fac. o Be 2 Inf. 474. | fully do the ſame. - Byer 192. Mets that men ure forced 

Action on the caſe may likewiſe be? drought for mali- | by neceſſity and compulſion to do, are not regarded = 
E—= _— — — — — and and an 4% done between perſons ſhall not are s 

arreſted, - action on the caſe lies for unjuſt vexation 1 ira not- rty or thereto. | Plow. 19. 6 5 
And for falſely and maliciouſly arreſting a — for more N K & : 5285 2 25 . 
than is due to the plaintiff, whereby the defendant-is | Where moni oy are to be dove, who is to'do the 4 | 
eee . oreg it be on purpoſe to | act, ſee tide Condition. ? | * 
o bail, action" on 7 caſe will lie, after the kts ot partiament, Are poſitive laws, confifling 
_ original action is determined. 1 Lu. 2 2 1 Hall. "me 3 vis.) the words of the acts, and the ſenſe and 
default in ex 


Aud action likewiſe lies againſt ſheriſfs, fc meaning of them, which being joined make the law: : | | 
ecuting writs; permitting 74 Se. l The worde of a of parkiamane 1 be taken in « lawful- a 
Actions on the caſe likewiſe lie for „ ' eſcape | ſenſe: caſes of the Cher ag nature ate within the remedy, . 


and reſcous, ph &c. «which ſee- under titles C 


onſpi⸗ —— ery marr — and ſome acts extend 
— by equ 


racy, Eſcape, Reſcous and-Nuſances; Ac. to other things chan are mentioned wy 

Dig. An no . _ for” bg Pan Ke e. Co. Lit. 24, 381. Vide Statute.” 9 
prejudicial, erwi Auarp, Cacrnari A elerk that the 

principal) Ian action which, ants on me done [rotate of hs eee gies 
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Bdcredalitare, To purge one's ſelf of an aſſence by 
oath... Lui in collegio 2 bi aliguis occiſus ai, aderedu - 
litet % gad cum now porcuſſit, Leger Ina, c. 36. 

Addition, (additio) Signifieth a title given to a man 
beſides his Chriſtian and. ſurname, ſetting forth his eſtate, 
degree, trade, &c, As for example; additions of eſtate, 
are yeoman, gentleman, eſquire, e. Addition, of de- 


gree, are knight, earl, marquiſs, and duke: additions o 


trade, are merchant, clothier, carpenter, Je There are 


likewiſe addition; of place of reſidence, as London, Nord, 


Briftel, &c. And theſe additions were ordained that one 
man might not be grieved or moleſted for another: and 
that every perſon might be certainly known, and bear his 
own burden, If one be of the degree of aduke and earl, 
Fe. ho ſhall have the addition of the molt worthy dignity. 
2 Infl, 669. But the titles of duke, marquiſs, and earl, 
c. are not properly additions, but names of dignity. 


Termes de Le 20. And the title of knight or baronet, is 


t of the party's name, and ought to be rightly uſed; 
bu the titles of eſquire, gentleman, yeoman, &c. being 
no part of the name, but additions as pegple pleaſe to call 
them, may be uſed or not uſed, or it varied is not mate- 
rial, 1 L 34. An earl of Ireland is not an addition of 
honour here in gland, but ſuch a perſon mult be weit- 
ten by his Chriſtian and ſurname, with the a&dirion of 
eſquire only: and ſons of Egli noblemen, although 


they have ou them titles of nobility in reſpe of their 


families; if you ſus them, they muſt be named by their 
Chriftian and-ſurnames, with the addition of eſquire, as 
ſuch a 1 eſquire, commonly called Lord A. c. 2 Infl, 


. | 
By the common law, a man that had no name of dig- 
nity, was named by his Chriſtain and ſurname in all 
writs; which was ſufficient, If he had an inferior name 
of dignity, as knight, &c. he ought. to be named by his 
Chriſtian and ſurname with the name of dignity: but a 
duke, &c. might be ſued by his Chridien name only, 
and name of dignity, which ſtande for his ſurname,” 2 


Inf. 66 666, By ſtat. 1 Hen, 5. cap. LL Ie is enacted,, 


that in ſuits or actions where proceſs of outlawry lies, ad- 
ditions are to be made to the name of the defendant, to 
ſhew his eſtate, myſtery, and place of dwelling ; and chat 
writs not having ſuch. additions ſhall abate, if the de- 
ſendant takes exception thereto, but not by the court ex 
cio. By pleading to iſſue, the party paſſes by the ad- 
vantage of exception for want of addition; for by the 
common law it is without addition, and the ſtatute 
gives remedy only by exception, Cro. Jac. 610. 1 Nall. 


780. No additicn is neceſſary, where proceſs of outlawry | 


doth not lie, 1 Salk, 5, If a city be a county' of itſelf, 
wherein are ſeveral pariſhes, additicn thereof, as of London 
is ſufficient: but adaiticn of a pariſh, not in a city, mult 
mention the county, or it will not be good, 1 Danv. 
237. An addition after the alias dictus is ill; and ac- 
cording to Het Chief Juſtice, if a man of #i/tr commit 
felony at 8 he ſhall be indicted by bis name, 
as of Vn. 3. Sat. 20. | 

A gentleman by reputation, that is neither fo by 
birth, nor by office, nor by creation, but commonly called 
gentleman, and known by that name, is a ſufficient 
addition; but if he be named yeoman, he cannot quaſh 
the inditment. 2 . 668. 

Where there are ſeveral defendants of different rames, 
and * fame addition, it is ſafeſt to repeat the addition of 
each of their names, applying it particularly to every one 
of them. 2 Ham. 2575 3 y bs 

And where a father hath the ſame name and the ſame 
addition with a defendant being his fon, the action is 
abateable, unleſs it add the addition of the younger to the 
other additions z but where the father is the acfendanrt, 
there is no need of addition of the elder. 2 Haut. 183. 

Adeling. (from the Saxon edelax) Signifying excel. 
lent, was a title of honour amongſt the angel; properly 
belonging to the king's children ; it being uſual for the 
Saxon: to join the word lia to the Chriſlian name, which 
ſigniſied a ſon, or the younger. King Edward the Com 
Her having no iſſue, and intending to make Edgar, his 
nephew, the heir of the kingdom, gave him the ſtile and 
title of Ade/ing, Spelm. Glo. 

Ademption, or taking away of a legacy; this ariſes 
irom a ſuppoled alteration of a teſlator's intent, by calling 


ADM 


in money due to him on bond, e. that he had expreſly 
deviſed. hy will to another perſon. Talbet's Chan. Ca. 


Id. Inquirendum, ls a judicial wric commanding en- 


quiry to be made of any thing relating to a cauſe depend- 
ing in the king's courts. It is granted upon many occa- 
ſions for the hetter execution of juſtice. Reg, Judic. 

. . Bdjournment; .(adjourranentum) The ſame with the 
French word-adjournment, and ſigniſies a putting off until 


another day, or to another place. As adjournment in eyre, 


by ſtat. is an appointment. of a day, when the juſtices. 
in eyre will ſit again. A court, the parliament, and 


adjournment of courts is to give licence to all parties 
that have any thing to do in court to forbear their at- 
tendance till ſuch a time. Every laſt day of the term, 
and every eve of a diy in term, which is not dzes juridi- 
cus, or ac law day, the court is adjowrned. 2 Inſt. 26, 
The terms may be adjourned to ſome other place, and 
there the King's: Bench and other courts at We/minfler be 
held; and if the. king puts out a proclamation; for the 


adjournment of the term, this is a ſufficient warrant to the 


keeper of the Great Seal to make out writs accordingly ;; 
and proclamation is to be made, appointing all perſons. 
to keep their day, at the time and place to which, Sc. 
1 Aud. 279. 1 Lev. 176. Though by Magna Charta 
the court, of Common: Pleas is to be held at Wqefminfer. 
But neceſſity will ſometimes ſuperſede the law, as in the 


caſe of a plague, 3 civil war, &c, In the firſt year of 


king Car. 1. a writ of adjournaent was delivered to all 
the juſtices, to diu two returns of Trinity term: and 
in the ſame year Micbaelmas-term was adjourned until 
craſſino animarum to Reading; and the king by proclama- 
tion ſigniſed his pleaſure, that his court ſhould be there 
held. Cre Car. 13, 27. Ann 17 Car. 2. The court 
of B. R. was adjourned to Oxford, becauſe of the plague; 


and from thence to Vingſor; and afterwards to Hf. 


minſier again. 1 Lev. 176, 178. 825 

On a foreign plea pleaded in afi/e, & e. the writ, ſhall 
de adjoarned into the. Common Pleas to be tried; and after 
adjournment, the tenant may plead a new plea purſuant 
to the firſt: but if he pleads in abatement a plea triable 
by the aſſiſe, on which it is adjaurned, he cannat plead: 
in bar afterwards, c. 1 Dasv. Abr. 249. The juſſices 
ol aſſiſe have power to adjourn the parties to Weftminfer,. 
or to any other place; and by the expreſs words of 
Magna Charta, cap» 12. They may adjourn, &c. into 
C. B. before the judges there. Dyer 132. | 

If the judges of the court of King's Bench, Sc. are 
divided in opinion, two againſt two, upon a demurrer or 
ſpecial verdict (not on a mation) the cauſe muſt be ad» 
Journed into the Exchequer Chamber, to be determined by 
all the judges of England. 3 Mod. 156 5 Med, 335. 

Adiratus, A price or value ſet upon things ſtolen ar 
loſt, as a recompence to the owner, —Peterit enim rem ſuam 
petere ut adiratam per teftimonium fproborum haminum 
Bract. I. 3. tract. 2. p, 32 

Adjudication, (adjudicatio) A giving or pronouncing 
by judgment, a ſentance or decree. . 

Adjura Regis, A writ brought by the king's clerk 
ae to a living, againſt thoſe that endeavour to eject 
3 to the prejudice of the king's title. Reg. of Writs 

1. * 

2d Largum, At large: and there is title at large, a/- 
Ae at large, werdict at large; ta wouch at large, &c. 

Adlegiare, or alerer in French, is for one to purge him- 
ſelf of a crime by oath, In the laws of king Alfred, in 
Brompt. Chron. cap. 4, Si fe welit adlegiare, Se. And 
cape 13. Si accufetur inde adlegiet /e per ſexagiata hidas, 


e. 
Admeaſurement, (ad4men/uratio) Is a writ brought for 
remedp againſt ſuch perſors us uſurp more than their 
ſhare, to bring them to reaſon. It lies in two caſes; one 
is termed. adm aſurement of dower (admenſuratio dotis } 
where a man's widow after his deceaſe holdeth from the 
heir more land, Oc. as dower, than of right belongs to 
her: and the other is admea/urement of paſture (admenſu- 
ratio paſlure) which lies between thoſe that have com- 
mon of pallure appendant to their freehold eſtates, or 
common by vicinage, where any one or more of them 


3 firſt 


write, Tc, may be acer d; and the ſubſtance of the 
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ſurcharge the common. Zeg. Orig. 156, 171. Ia the 
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47 caſe, the heir ſhall have this writ again the widow, | 


| whereby ſhe'ſhall be adweaſored and the Heir reſtored to 
8 ths; and in the laſt caſe; it may be brought 


agaifnfſt all the other commoners, and him that ſurcharged ;. 
for all the commoners ſhall be admraſured. Terms de Ley 
23. The heir ſhall have a writ of adneaſurement of 


| dbiver, for dower aſſigned in the time of his anceſtor and 
if an heir within age 3 5 \ntd the Wie mere in er 


than me 0vght to have, &e. the guardian in right may 


Have à writ of admeaſuremient.” Bat if the yen bl | 
| . 


dower more than ſhe ought to have, the heir, daring b. 
nonagk, full not bave 4 writ of admra/trement of dower. 
If the wife after aſſignment of dower do improve 
land, and make it better than it was at the time of the 
alignment; un admeaſur ment doth not lie of that im- 
provement. Nat. Bre vim 332. e e e 3 | 
A perſon who hath common appurtenant certain, or 
common by certain grant; ſhall be admea/urra, ͤànd à te- 


tone ſhall haVe garkein againſt den: ber be ito | © 
bath a common'appurtetiant without number, or common 


in groſd without number, ſhall not be ſtinted, nor ſhall 
a 0er adiieafurtment of paſture lie againſt him. If the 
lord ſurcharge the common, his tenant miſt hot Hape a 
writ of aun eaſurcment';" but an aſſiſe of common againſt 
the lord. ind ſo if the lord do make spprovement of 
the common: And it is ſaid, that if che tenant furchiarge 
the'commor:, the Lord ſhall not have a writ of  admnea- 
ſurement ag aint him; but he may diſtrain the ſurpluſage, 


cattle. Ori a ſecond ſarcharge'of a common, after ad- | 


t#/afurenitit made, the plaintiff ſhall recover his damages 
againſt himi that was - defendant in the firſt writ; and 
he ſhall forfeit to the king the cattle which he put 
in over an d above the due number after the admeaſure- 
ment made. Stat. 13 Ed. 1. cap. 7. Vide c. 8. & Fitz. 


N. B. iz. The writs of admeaſurtment of donuer and 


* 


pafture are wicontial, and ſhall be directed unto the ſheriff, 
and ſhall not be returnable; and they run thus: 
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A writ of admenſurement of dower. © © 
George 'the Third, &c. to the ſheriff of, &c. A. the 
fon [or cbg fen] and heir of B. hath complained unto us, ' that 
C. who wias the wife of the afereſaid B. hath for dower 
more of th e freehold which was of the aforeſaid B. ſome- 
time ber l uſband, in N. than foe ought to have, and than 


belongs te ber to have; and therefore ave command you that 
July and without delay you cauſe that dower to br 'admea- | at, 


fired, fo that the aforeſaid C. may not have more for dower 
of the inh, fritance of the aforeſaid A. than ſhe ougbt to hade, 
and than belings to her to have, according to her rea/onable 
dower ; a nd let the afore/aid A. have of that dowver that 
which he ought to* have and belongs to him to baue, that we 
may hear no more clamour thereof for 'want of right, &. 


$44 A writ of aameaſurement of paſture, "4 Wo 

Georgie the Third, &c. to the fhtriff of, &. greeting, 
A. B. hai th complained to us, that C. D. and E. F. have 
unjuſtly fa rcharged their common of paſture in, &c. ſo that 
they hawe in it more beaſts and cattle than” they "ought to 
have, ana ' to them belongeth to have; and therefore ave com- 
mand you, that juſtly and without delay, you cauſe to be ad. 
meaſured ; that paſture, ſo that the ſaid C. D. and E. F. 
may not h ave therein more beaſts and cattle than they ought, 
and to th em it belongs to have, according to "their freehold 
ewhich th, ty have in the fame town; and that the ſaid A. B. 
may hadi in that paſture ſo many beaſts and cattle as he 
ought to 1 ave, and belongs to him to have; that wwe may hear 
no more c lamour thereof, &c. } 149 Bates 


Admi nicle, Cadminiculum) Signifies aid, help, or ſup- 
port; being uſed to this purpoſe, fat. 1 Ed. 4. cap. 1. 

Idmi niſtratoz, (Latin) Is one that hath the goods of 
a man d ying inteſtate committed to his charge by the or- 
dinary, for which he is accountable when thereunto re- 
quired. 

For ti he better underſtanding this head, it is to be con- 
ſidered, 


I. By whom, and to whom, adminiſtration is to be 
rank 2. | | 


II, Of the intereſt, poxwer, and duty of an adminiſtrator. 


Vide 13 E. 1. . & Fitz, N. B. KR | 
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. en ty ad e Anni frau.. 

IV. How adminifiration may be re e . 

erlitahs 104 ts üs 1 | z 0 5 
1. The biſhop'of the dioceſe where the patty dies is rex 

11 th grant 7dninifration : but when the perſon dy- 

| ng th goods in ſeveral dioceſes, which are bona #0ta- 
3 a, 


Arabien muſt be granted by the archbiſhop in 


"26g. 10, "the ordinary hid "the abiolate diſpoſal of in- 
teſtates eſtates. An 


it dernde e his conſcietice to pious uſes; and Tome. 


The ee thxe abridged the power of the erg. 


Before this ſtatute the ordinary had the abſolute diſpo- 
fal of inteſtates eſtates ; and 65 ſtatute firſt ſubjected 
itors, fo from thence 


44. &+ 


Seck. 4. Where divers perſons be in equality of kin- 
dred, the ordinary is to be at liberty to accept one or 
more, taking nothing for the ſame, as in probate of teſta- 
ments, unleſs the goods of the deceaſed amount to above 
the value of an hundred ſhillings. —  _ _. 
As the law is now ſettled admini/ration mult be grant- 
ed, iſt, To the huſband, of the wife's goods and chattels. 
2. To the wife, of the huſband's goods and chattels, 3. 
If there be no huſband or wife, to the children, ſons or 
daughters. 4. If there be no children alive, to the fa- 
ther or mother. 5. Then to a brother or {ſiſter of the 
Whole blood, or of the half blood, 6. And if there are 
none ſuch, to the next of kin, as uncle, aunt, or couſin, 
7. Then to a'creditor of the deceaſed. 8, And for want 
of all theſe, to any other perſon, at the diſcretion of the 
| ordinary: or the ordinary may grant to a ſtranger letters 
ad colligendum bona defun2i, to gather up the goods of the 
| deceaſed 3 or may take them into his own hands, to pay 
the deceaſed's debts, in ſuch order as an executor or ad- 
miniſtrator ought to pay them: but *tis ſaid, he or the 
ſtranger who hath letters ad colligendum, cannot ſell them, 
without making themſelves executors of their own wrong, 
| — action lies only againſt the ordinary, Sc. IWood"s 
ee So a > 1 

Adminiſtration likewiſe may be granted durante miveri 
| _—_ of an infant executor or adminiſtrator, 


| 


8 * + 2 J 
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If one makes an infant his executer, or dies inteſtate, | 


and the right of adminifration. devolves upon an infant, 
in theſe caſes the ordinary is to grant adminiſtration 
during.the minority of the infant, 7. e. in the firf caſe 
till he arrives at the age of ſeventeen, and in the latter till 
he arrives at the age of /wenty-one, becauſe an infant 
cannot, before his full age, give bond to adminiſter faith- 
fully. Godolph. 102. 5 Co. 29. , Hob, 250. Telv. 
128. | 1 1 CRY "Io 
And as ſuch an adminiſtrator is but in nature of a cu- 
rator for the infant, and has no intereſt or benefit in the 
teſtator or. inteltate's eſtate, but in right of the infant; it 
has been always held diſcretionary in the ordinary to 
whom to grant it, and therefore it hath been frequently' 
adjudged, that he is not obliged within obs; Faure 21 
H. 8. c. 5. to grant it to the next of kin either of the de- 
. Ceaſed, or the infant. Hob, 250, 1 Fent. 219. 1 Keb. 
549. 3 Mod. 24. 1 New. Abr. 31. 
If an infant, and 'one of full age, are made executors, 


: 


he who is of full age may take out adminiſtration durante 


ninori etate of the infant, and may declare as executor or 


adminiftrator durante minori tate, and there is no abſurdity 


in this caſe, that there ſhould be an executor and admi- 
niſtrator to the ſame party. 1 New., Abr. 381 
Adminiſtration alſo may be granted de Bonis non, where 
the firſt adminiſtrator dies, or the executor dies inteſtate, 
or without probate of the will. 
If a perſon dies inteſtate, and adminiſtration is granted 
to J. S. who dies without having adminiſtred all the 
inteſtate's goods, in this caſe the ordinary muſt grant 


adminiſtration of the goods unadminiſtred to another; for 


the firſt adminiſtrator cannot continue the truſt repoſed 
In him to his executor or adminiſtrator, becauſe he has 


no intereſt but what he derives from the act of the or- 


dinary. 1. New. Abr. 385. 0 

So if an executor dies inteſtate, adminiſtration de bonis 
non cum teflamento annexo of the teſtator muſt be granted 
by the ordinary, for they are not devolved on the admi- 
niftrator of the inteſtate, becauſe he had them in azter 
droit in order to diſcharge the truſt repoſed in him, but 
if the executor makes his executor, then the truſt is de- 
volved on him, and after payment of the debts and lega- 
cies of the, firſt teſtator he has an abſolute property in the 
goods. 1 New. Abr. 386. | | | 

If the executor dies before probate, though he admi- 
niſtred in part by diſpoſing of the teſtator's goods, Cc. 
his executor cannot be executor to the firſt teſtator, but 
in this caſe, inſtead of an adminiſtration de bonis non, an 
immediate adminiſtration is granted, becauſe the executor 
died ante onus executionis teftamenti ſuper /+ ſuſceptum, 
which is the foundation the ſpiritual courts proceed upon 
1. New, Abr. 386. 33 5 
So if an executor refuſes adminiſtration with the will 
a it is to be granted to another. 1 New, Abr. 
Beſides all theſe adminitrations, there is adminiſtration 
durante abſentia extra regnum, where a perſon is abſent 
abroad; and adminiſtration fendente lite, which may be 
granted by the ordinary as well as durante minori etate. 

In theſe caſes adminiſtration js to be granted. to the 
next of kin to the firſt teſtator or inteſtate, but if the 
teſtator appoints a reſiduary legatee, ſuch legatee is inti- 
tled to adminiſtration, 1 New. Abr. 385. | 


II. Viib reſpect e the intereſt of an adminiſtrator. 

An adminiſtrator, by virtue of his adminiſtration, . hath 
intereſt in all the chattels, real and perſonal, of the in- 
teſtate, and in all the goods and chattels, either in poſ- 
ſeſſion or action, in like manner as an executor in the 
goods of the teſtator deceaſed, And all theſe goods and 
chattels which belonged to the inteſtate at the time of his 
death and which come to thz hands of the adminiſtrator, 
Mall be afzrs, or ſufficient goods and chattels, to make 
kim chargeable to the creditors, as executors are to cre- 
ditors and legatees. Before they come to his hands he is 
not chargeable, Wood's Inſt. new edition, 339. | 

An adminiſtrator can't take advantage by his admini- 
ſtration, (unleſs by paying his own debt firſt, if it is 
equal in degree with others, or by taking the goods and 
chattels as they are appraiſed) becauſe the ſurpluſage 
mult be diſtributed amongſt the next of kin, if there are 
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any kin, according to the ſtatute of the 22 & 23 Cars 
2. c. 10, , hereafer mentioned, If a debtor, takes ad- 
miniſtration of the goods and chattels of his creditor, 
this ſhall not diſcharge the debtor; but his debt ſhall be 
et; becauſe the inteſtate did no act to free him from 
the debt. Whereas, by making a debtor executor, the 
teſtator doth thereby releaſe the debt. (But the duty re- 
mains, and is afits, C. Lit. 264. 6.) When an admi- 


| niſtrator. (as well as an executor) hath paid funeral 


Charges, - debts, Sc. with his own money, he may retain 
ſo much of the goods of the inteſtate in kind according 
to the value, and ſhall. have property in them. For by 
ſuch payment the property is altered from the inteſtate to 
the adminiſtrator. Wood's In/t, new edition. 339. 
As to the power of an adminiſtrator, ne one, not an 
executor, can legally do any act, relative to the eſtate or 
concerns of the ceaſed, till an-adminiſtration is granted 
to him; but after the adminiſtration is granted, his peer 
is almoſt equal with that of an executor. Yet if there 
are many adminiſtrators, one of them cannot ſell 
goods, releaſe debts, c. without the other, but they 
muſt all join, becauſe they have but one — 
See 30 Car. 2. c. 7. 4& 5W,&M. c. 24. And fee 
title Executo sz. 2 ne 
With regard to the office and duty of an adminiſtrator, 
it is the ſame with that of an executor, as to the burial of 
the deceaſed and payment of funeral charges, the making 
of an inventory of his goods and chattels, the payment of 
debts, . and. the paſſing of an account. But ſomething 
more is to be done by an adminiſtrator with repect to 
diſtributing the effects of inteſtates, which is regulated by 
the ſtatute, commonly called the Statute of Diſtribution, 
that is, the 22 & 23 Car. 2. c. 10. by which it 4s 
enacted, that all ordinaries and eccleſiaſtical judges (up- 
on granting adminiſtration) muſt take bond of the ad- 
miniſtrator with two or more ſureties, with condition that 


of all the goods and chattels of the deceaſed, and exhibit 
it into the regiſtry of the ordinary's court by ſuch a day: 
and. to adminiſter according to law, and to make a true 
and juſt account thereof, and to make diſtribution: of the 
8 as followeth : wiz. one third to the wife of the 
inteſtate, the reſidue among his children, and ſuch as legally 
repreſent them, if any of them be dead, other than ſuch 
children (not heirs at law) who ſhall have any eſtate by 
ſettlement of the inteſtate in his life-time, equal to the 
other ſhares, Children, other than heirs at law, ad- 


ſhares, ſhall have ſo much of the ſurpluſage as ſhall 
make the eſtate of all to be equal. But the heir at law 
ſhall have an equal part in the diſtribution with the other. 
children, without any conſideration of the value of the 
land which he hath by deſcent or otherwiſe from the in- 
teſtate. | ; 

Seck. 5. If there be no children, nor legal repreſenta- 
tives of them, one moiety ſhall be allotted to the wife, 
the reſidue equally to the next of kindred to the inteſtate, 
in equal degree, and thoſe who repreſent them. 


collaterals after brothers and ſiſters children. And 18 
there be no, wife, all ſhall be diſtributed amongſt the chil- 
dren; and if no child, to the next of kin to the in- 
teſtate in equal degree, and their repreſentatives. 

Sec. 7. No ſuch diſtribution ſhall be made till one year 


after the inteſtate's death; and every one, to whom any 


ſhares ſhall be allotted, ſhall give bond with ſureties in 
the ſaid courts, that, if debts afterwards appear, he ſhall 
refund his ratable part thereof, and of the adminiſtrator's. 
$28. 8. In all cafes where the ordinary hath uſed to 
grant adminiſtration cum teſſamento annexo, he ſhall conti- 
nue ſo to do. Made perpetual, 1 Fac. 2, cap. 17. But 
b | 
#58 1 Fac. 2. cap. 17. % 6. No adminiſtrator ſhall. 
be cited into court to render an account of the perſonal 
eſtate of his inteſtate, otherwiſe than by an inventory 
thereof, unleſs at the inſtance of ſome perſon in behalf 
of a minor, or having a demand out of ſuch eſtate as 2 
creditor, or next of kin; nor ſhall be compellable to ac- 
count before any ordinary or judge empowered by the 


act of 2269 23 Car. 2. tap. 10. otherwiſe than as afore- 


| ſaid, 


Seck. 


the adminiſtrator ſhall make a true and perfect inventory 


vanced by ſettlements or portions not equal to other 


Seck. 6. No repreſentation ſhall be admitted 2mong | 
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Iren ſhall die inteſtate, without wife or children, in the 
Uife-time of the mother, every brother and fiſter, and 
their repreſentatives, ſhall have equal ſhare with her. 


ho 
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Sys 5. If afier the death of a father, any of his chil- 


Upon this clauſe of the ſtatute this caſe has been de- 
termined. After the death of the father the ſon died in- 
teſtate, without iſſue, but leaving a wife, a mother; three 


brothers, a fiſter, and two nieces, the children of a de- 
ceaſed brother: this is within the ſtatute; the inteſtate's 
wife ſhall have but one moiety, and as to the other 
moiĩety, the inteſtare's brothers and ſiſters, Oc. ſhall 


come in for an equal ſhare thereof with the mother. 2 
P'. Williams 3. . * 308-7 
But if a 1751 dies inteſtate and unmarried, the father 
ſurviving has the child's whole eſtate at this day, 1 
P. Williams 48. And this without taking adminiſtration 
10 him. + Pri Chi 25% 05 | 
Seck. 8. The clauſe in the act of 22 & 23 Car. 2. 
c. 10 by which it is provided, that that act ſhall not 
prejudice the cuſtoms of the city of London and province 
oof York, ſhall not extend to ſuch part of any inteſtate's 
eſtate, which an adminiſtrator, by virtue of his being ſo, 
by pretence of any cuſtom may claim, to exempt the ſame 
from diſtribution. 1 Snare Gt 
It has been held, that a deſcent of lands in the nature 
of Borough Engliſh to the youngeſt ſon, will not prevent 
His having a full diſtributive ſhare of his father's perſonal 
eſtate: the right to which veſts immediately on the in- 
teftate's death: but not ſo as to exclude a poſthumous 
child. Wood's Infl. new edit. 341. 5 111 757 
It has been reſolved likewiſe, that the ha/F blood ſhall 
have a ſhare upon a diſtribution equally with the wwholz 
blood. Id. ; : S113 13:7 1 Panne 
It ſeems to have been always holden, that the huſband 
was intitled to adminiſtration as beſt friend to his wife, 
within the words of the ſtatute 31 Z. 3. fl. 1. c. 11. 
but there being ſome doubt, whether ſince the ſtatute of 
22 C23 Car. 2. c. 10. he was not obliged to make diſ- 
tribution amongſt the reſt of her kindred, it was thought 
proper to ſettle this matter by a ſubſequent law, wiz, 
Stat. 29 Car. 2. cp. 3. ſet. 25. The act of 22 & 23 
Car. 2. cap. 10. ſhall not extend to the eſtates of eme co- 
verts that die inteſtate, but that their huſbands may have 
adminiſtration of their perſonal eſtates, and recover and 
enjoy the ſame as they might have done before the making 
of the ſaid act. Made perpetual, 1 Jac. 2. c. 17. 
Alſo ſince the ſtatute of 22 & 23 Car. 2. c. 10. the or- 
dinary may grant adminiſtration to the wife or next a-kin, 
at his election, but then ſhe muſt have her diftributive 
ſhare ; alſo the ordinary may grant adminiſtration quoad 
you to the wife, and as to the other part, to the next of 
in; in which caſe neither can complain, fince the ordi- 
nary need not have granted any part of the adminiſtration 


to the party complaining, 1 Sid. 179. Raym. 93. 1 


Show. 35 1. 1 Salk. 36. 
If there be grandfather, father and ſon, and the fathe 
dies inteſtate, the ſon ſhall have the adminiſtration, and 
not the grandfather, tho? they be both in equal degree as 
to nearneſs of kindred. ' 2 Yern. 125, ſaid arguendo. © 
Since the making this ſtatute 22 & 23 Car. 2. c. 10. 
a queſtion hath been made, if a father die inteſtate, leav- 
ing only one ſon, which ſon alſo dies inteſtate, whether 
adminiſtration ſhould be granted, to the next of kin, of 
the father, or of the ſon ? The latter determination hath 
been, that, by this ſtatute of diſtribution of inteſtates 
eſtates, a right is veſted in one child, where there is one 
and no more ¶ vix.) a right to ſue for the eſtate; and by 
conſequence, if he die, before the eſtate is recovered and 
actually in his poſſeſſion, it muſt go to his adminiſtrator, 
and not to the adminiſtrator of the father. Palmer v. 
Allcock, 3 Mod. 58. Vide Shower 26. and 2 Vern, 274. 
So where a perſon died inteſtate, leaving two, who were 


next a-kin, in equal degree to him, one of them died in- 


teſtate within the year, and before diſtribution; adjudged, 
that au intereſt was\ veſted in him, and his next of kin 
ſhall have adminiſtration, like the caſe of a refiduary le- 
gatee dying before probate of the will, (vix.) his next of 
kin ſhall have the adminiſtration, and the next of the 
teſtator, Show. 25, 

Adminiſtration was granted to the grandmother ; and 
the aunt moved for a mandamus, but it was denied; for 
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ſhe is as tieaf df kin as the aw, ör rather netter, becallſt 
ſhe is in the right line aſcending. 1 Salt. 38, 39. 


II. Of faits by and againſt adthiniftrators. 

Againſt an adminiſtrator and for him, action will lie; 
as for and againſt an executor, and he ſhall be charged 
to the value of the goods, and no further; unleſs it be by 
his own falſe plea, or by waſting the goods of the in- 
teſtate. An executor or adminiſirator ſhall never be 
charged de bonis propriis, but where he doth ſome wrong; 
as by ſelling the teſtator's goods, and converting the mo- 
ney to his own uſe, concealing or waſting them, or by 
pleading what is falſe, Dyer 210. 2 Rell. Rep. 295. 
But this plea muſt be of a fact, within his own know- 
ledge. If an adminiftrator plead plene adminiftravit, and 
tis found againſt him, the judgment ſhall be Je bonis pro- 
priis, becauſe tis a falſe plea, and that upon his own 
knowledge. 2 Cro. 191. Contra where he pleads ſuch 
a plea, and that he hath no more than to ſatisfy ſach a 
judgment, &c., the recovery ſhall be de bonis reftatoris; 
Sc. 2 Rol. Rep. 400. This muſt mean, where ſuch 
plea is true in fact. Upon plene adminiftravit pleaded 
by an adminiſtrator, the plaintiff muſt prove his debt, 
or he ſhall recover but a penny damages, though there 
be aſſets; becauſe the plea only admits the debt, but not 
the guantum. 1 Salk, 2906. lee 
Special bail is not required of adminiſtrators in any 
action brought againſt them for the debt of the inteſtate; 
except where they have waſted the goods of the deceaſ- 
ed: nor ſhall coſts be had againſt adminiſtrators. Vide 
New Abr. tit. Ces. Where an adminiftrator is plaintiff, 
he muſt ſhew by whom adniniſtration was granted; for that 
only intitles him to the action: but if an adminiftrator is 
defendant, the plaintiff need not ſet forth by whom ad- 
miniſtration was granted, for it may not be within his 
knowledge. Sid. 228. 1 Lutw. 301. If a ſtranger, that 
is not adminiſirater, take the goods and adminiſter in his 
own wrong, | he ſhall be charged and ſued as an executor. 
Terms de Ley 24. And generally an admini/trator ſhall be 


.charged by others;' for any debt or duty due from the de- 


ceaſed, as he himſelf. might have been charged in his life- 
time; ſo far as he hath any of the inteſtate's eſtate, to diſ- 
charge the ſame. Co. Lit. 219. Dyer 14. Wy 

An adminiſtrator's power is given by the adminiſtration, 
therefore he can do nothing until that be granted; and 
yet as to goods taken away before the adminifration ſhall 
relate ſo as to give the adminiftrator an action for them. 
Fitæberb. 2. 6. If a man have judgment for land in a 
real or mix'd action, and for damages, and then dies; his 
executor or adminiſtrator, not the heir, ſhall have execu- 
tion for the damages; but not for the land. Fitz. Admin. 
53. Mar c 9 


IV. How adminiſiration may be revoked. 
The ordinary * not to repeal letters of adminiſtra- 
tion which he hath duly granted; but if they are granted 
to ſuch perſons who ought not by law to have them, 
he may revoke them. 1 Till. 38. For juſt cauſe they 
may be revoked, and where a perſon is a lunatick, c. 
And if granted where not grantable, they may be repealed 
by the delegates. 1 Lev. 157, 186. If adminiftra- 
tion is granted, and afterwards a will is produced and 
proved, the adminiſtration ſhall be revoked ; and all acts 
done by the adminiftrator are void. 2 Rol. Abr. go7. If 
a citation is granted againſt a ſtranger admini/irator, and 
his adminiſtration is revoked by ſentence, yet all acts done 
by him bona fide as adminiſtrator are good till the revoca- 
tion; the adminiſtration being only voidable. 6 Rep. 18. 
8 Rep. 135. But if there is any fraud, a creditor may 
have relief upon the ſtat. 13 Z/iz. cap. 5. And when the 
firſt adminiſtration is merely void, as granted by a wrong 
perſon, Cc. it is otherwiſe : ſo when there is an appeal 
from the grant of the adminifration, to ſuſpend the former 
decree. , 5 Rep. 30. Adminiſtration was granted to F. S. 
and he releaſed all actions, and after the adminifration 
was revoked, and declared void ; this releaſe was held 
d. 1 Brownl. 51. 2s. if it had been without con- 
deration ? If an adminiſtrator give goods away, and 
then adminiſtration is revoked or repealed, tis ſaid the 
gift is good; except it be by chin, when it ſhall be 


good 


void only. againſt a cteditor by ſtatute: and where the 


adminifirator, after many goods admigiſtered, had, his ad. 
miniſtration revoked, and it was committed to B, who 
ſued the firſt adminiſtrator for goods unduly adminiſtered; 
it was held, that there was no remedy but in Chancery. 
6 Rep. 19. Clayt. 44. 4 Sbep. Abr. 89. See Hob. 266. 
But we conceive, in ſuch. a caſe as this, the ſecond ad- 
miniſtrator might maintain an action at law againſt the 
firſt, for money had and received, fc. or trover for any 
goods remaining in his poſſeſſion or by him converted, 
and not duly adminiſtered ? „ 
In 2 Leon 155. tis ſaid, where the firſt adminiſtration, 
is void, the adminiſtrator, who, under that adminiſtra- 
tion, takes the goods, is a treſpaſſer. And this we ap- 
rehend to be law, becauſe at the time of taking he had 
not any authority. Letters of adniniſtration obtained by 
fraud are void. 3 Rep. 78. 6 Rep. 18, 19. 8 Rep. 143. 
Vie Com. Dig. 1 V. tit. Adminiftration and Admini- 
 frrater, and the Table to Cole's Reports, ſame title. 


Idminiſtratrix, / Lar.) She that hath goods and chat. 


tles of an inteſtate committed to her charge, as an adnm- 
4 N (a +3 


niſtrat ur. | 


Admiral, /admiralius, admirallus, admiralis, capitaneus | <1 


or cu/tos maris) is derived of the French amerel, and ſig- 
nifies an high officer or magiſtrate, that bath the govern- 
ment of the king's navy, and thedetermining of all cauſes 
belonging to the ſea, This word is alſo ſaid to have its 
derivation from the Saxon aen mereal, over all the ſea: 
and in ancient time the office of the adniralty was called 
cuftodia maritime Angliæ. Co. Lit. 260. It 1 
antiently the Admirals of England had jurifdiction of all 
cauſes. of merchants" and mariners, happening not only 
upon the main ſea; but in all foreign parts within the 
king's dominions, and without them, and were to judge 
them in a ſummary way, according to the laws of Oleron 
and other ſea laws. 4 inf. 75. In the time of king 
Ed. 1. and king Jobn, all cauſes of merchants and ma- 
riners, and things ariſing upon the main ſea, were tried 
before the lord Admiral: but the firſt title of Auniral of 
England, expreſly conferred upon a ſubject, was given by 
patent of king Rich. 2. to the earl of Arundel and Surty. 
Of late times this high office has been generally executed 
by commiſſioners; - who by ſtatute are empowered to uſe 
and execute the like authorities as lord admiral, 2 V. &* 


M. cap: 2. In the reign of Ed. 3. the court of admiralty 
* enem ). | 


was eſtabliſned, and Ric. 2. limited its juriſdiction. 

By the ſtatute 13 Rich. 2. fl. 1. c. 5. it is enacted, that ; 
upon complaint incroachments made by the admirals and 
their deputies, the admirals and their deputies ſhall medale 
with nathing done within the realm, but only with things done \ 
upon the ſea, For the conſtruction of this ſtatute, ſee? 
2 Balſr. 323. 3 Bui. 205. 13 Co. 52. | F 


By flat. 15 Ric. 2. c. 3. it is declared, that all con- 


traas, pleas and quarrels, and other things done within the 
Bodies of counties by land or water, and of wrecks the ad- 
miral ſhall have no conu/ance, but they ſhall be tried, &c. 
by the law of the land; but FA the death of @ man, and of \ 
mayem done in great ſhips, being in the, main flream of: 
great rivers teneath the points near the ſea, and in no other 
Place of the ſame river, the admiral ſhall have conuſance; and 
alſo to arreſt ſhips in the great flotes, for the great woyages , 


adi; alis, and recover double damages againſt him, and be 
ſhall incur the pain of 101. if he be attagmted. 1 


FE. S 
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the king's great ſeal, directed to the admiral or admirals ot 
to his or their lieutenant, deputy or deputies, and to three 
or four ſuch other ſubſtantial:perſons as ſhall be named: or 
appointed by the lord chancellor of. Ergland for the time 
being, from time to time; and as oft as need ſhall require, 
to hear ;and determine ſuch offences after: the common 
courſe of the laws of the land, uſed: for felonies and 
robberies, c. done and committed upon theland Within 
this realm“: And it is furuber enacted, that ãftany per- 
ſon or perſons happen to be ãndicted for any ſuchioffence 
done, or hereafter to be done upon the ſeas, or in any 
other place above limited, that then ſuch order, proceſs, 
judgment and execution, ſhall be uſed, had, and done, 


aud made to and: againſt every ſuch perſon and iperſons 


ſo heing indifted, as againſt felons, c. for any felony, 
c. upon the land, by the laws: of the land is acouſtomed; 
and ſuch as ſhall be convict of any ſuch offence, by vir- 
dict, confeſſtion or proceſs, by authority of any ſuch com- 


I miſſion, ſhall have and ſuffer ſuch pains of death, loſſes 


of lands, goods and chattels, as if they had been attainted 
and convicted of ſuch offence; done upon the land; and 
alſo, that they ſhall be excluded from the benefit of che 


It was held CTelv. 134.) that by force of this ſtatute, 
acceſſaries to this offence: could not be tried; but this is 
remedied hy 11 12 V. 3. cep. 7. by which their aiders 
and comforters, and the receivers of their goods are made 

acceſſaries, and to de tried as pirates by 28 Hex. 8. cap. 
15 · alſo the ſaid ſtatute 11 C12 V. 3. directs how 
pirates may be tried heyond ſea, according to the Civil 
law, by commiſſien under the great ſeal of England, 

By the ſtatute 5 Llix. cap. 5. ſeveral offences in the 
act mentioned, if done on the main ſea, or codſts of the 
ſea, being no part of the body of any county, and with- 
gut the precinct, juriſdiction and liberties of the cinque - 


ports, and ont of any haven and pier, ſhall be tried be- 


fore the admiral or his deputy, and other jaſtices of oyer 
and terminer, according to the ſtatute of 28 H. 8. c. 15. 
By the ſtatute 1 Hun. cap. 9. captains and mariners 
| belonging to ſhips, and deſtroying the ſame at ſea, ſhall 
be tried in ſuch places as ſhall be limited by the king's 
commiſſion, and according to 28 H. 8. c. 15. 

The ſtatute 40 Ann. cap. 10. directs how the trial of 
oſſicers and ſoldiers, that either upon land out of Great 
Britain, or at ſea, hold correſpondence with a rebel 


And by;the ſtatute 4 Geo. 1. cap, 11. all perſons who 
ſhall commit any offence: for which they ought to be ad - 
Judged pirates, felons, or robbers by 11 C12 V. 3. may 
be tried and judged for every ſuch offence according to 
the form of 28 H. 8. c. 15. and ſhall be exeladed from 
the. benefit of clerg . bo, POLE e 
The juriſdiction of the lord admiral - therefore is con- 
fined to the main ſea, ar coaſts of the ſea, not being 
within any county. Thus, the admiralty hath cogni- 
ſance of the death or maim of a man, committed in any 
ſhip riding in great rivers, beneath the bridges thereof, 
next the ſea: but by the common lay, if a man be killed 
upon any arm of the ſea, where the land is ſeen on both 
ſices, the coroner is to inquire of it, and not the admi- 
ral; for the county may take cogniſance of it; and 
where à county may inquire, the lord admiral has no ju- 
riſdiction. 3 Rep. 105. 1 22 | 

All ports and havens are infra corpus comitatus, and 
the admiral hath no juriſdiction of any thing done in 
them: between high and low water-mark, the common 
law and admiral have juriſdiction by turns; one upon 
the water and the other upon the land. 3 Iuft. 113. 
Every commander, officer, and ſoldier of ſhips of war, 
ſhall obſerve the commands of the admiral, Ic. on pain of 
death or other puniſhment. 13 Car. 2. cap. 9. ' 

The lord admiral hath power to grant commiſſions to in- 

ferior vice - admirali, c. to call courts martial, for the 


trial of offences againſt the articles of war; and theſe 


courts determine by plurality of voices, &c. Stat. Ibid. 
Admiralty proceſa is made out in the name of the admiral, 
who has under him à judge of the admiralty : and though 
the praceeedings are according to the Civil law, and the 
maritime laws of Rodes and Oleron, the ſea being without 


the common law: yet by the ſeveral flatutes abovemen - 
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party that loſt his goods, by the maritime law, and the 


AD M 


tioned certain offences at ſea may be tried by ſpecial com- 
miſſion to the lord admiral, &c. according to the laws of 
Ex land, . fy 
he admiralty is ſaid not to be a court of record, by rea- 
ſon it proceeds by the Civil law. 4 IH. 135. But the 
l has juriſdiction where the common law can give 
no remedy ; and all maritime cauſes, or cauſes ariſing 
wholly upon the ſea, it hath cogniſance of. /zae as to 
the juriſdiction, of the admiralty. 1 Com. Dig. 289. and 
Seg. The admiralty hath juriſdiction in caſes of freight, 
mariners wages, breach of charter-parties, though made 
within the realm; if the penalty be not demanded: and 
likewiſe in caſe of building, mending, ſaving, and victual- 
ling thips, &c. ſo as the ſuit be againſt the ſhip, and not 
againſt the parties only, 2 Cro. 216. Mariners wages are 
contracted on the credit of the ſhip, and they may all join 
in ſuits in the admiralty; whereas at common law they 
muſt all ſever ; the maſter of a ſhip contracts on the cre- 
dit of the owners, and not of the ſhi>; and therefore he 
cannot proſecute in the admira/ty for his wages. 1 Salt. 
33. It is allowed by the common lawyers and civilians, 
that the lord admiral hath cogniſance of ſeamens wages, 
and contracts, and debts for making ſhips; alſo of things 
done in navigable rivers, concerning damage done to 
perſons, ſhips, goods, annoyances of free pailage, Tc. 
And of contracts, and other things done beyond ſea, re- 
lating to navigation and trade by ſea, Wood's Inſt. 218. 
But if a contract be made beyond ſea, for doing of an act 
or payment of money within this kingdom ; or the con- 
tract is upon the ſea, and not for a marine cauſe, it ſhall 
be tried by a jury ; for where part belongs to the com- 
mon law, and part to the admiral, the common law ſhall 
be preferred. And contracts made beyond ſea may be 
tried in B. R. and a fact be laid to be done in any place 
in Eagland, and ſo tried here. 2 Bulſir. 322. 
Where a contract is made in England, and there is a 
converſion beyond ſea, the party may ſue in the adniralty, 
or at common law. 4 Leon. 257. So where a bond is 
made and delivered in France: but we apprehend, if tis 
under ſeal, it can't be ſued in the agmira/ty. An obliga- 
tion made at ſea, it has been held, cannot be ſued in the 
admiral's court; becauſe it takes its courſe, and binds 
according to the common law. Hob. 12. The court of 
admiralty cannot hold plea of a matter ariſing from a 
contract made upon the land, tho' the contract was 
concerning things belonging to the ſhip ; but the an- 
ralty may hold plea for the ſeamens wages, c. becauſe 
they become due for labour done on the ſea; and the con- 
tract made upon land, is only to aſcertain them. 3 Lev. 
60. Though where there is a ſpecial agreement in 
writing, by which ſeamen are to receive their wages, in 
any other manner than uſual; or if the agreement at land 
be under /eal, ſo as to be more than a parol contract, it is 
otherwiſe. 1 Salk. 31. See Hob. 79. 

If the maſter pawns the ſhip on the high ſea out of ne- 
ceſſity for tackling or proviſion, without the conſent of the 
owners, it ſhall bind them; but 'tis otherwiſe where the 
ſhip is pawned for the maſter's debt: the maſter can have no 
credit abroad, but upon the ſecurity of the veſſel; and the 
admiralty gives remedy in theſe caſes. 1 Salt. 35. The 
maſter hath a right to hypothecate the ſhip, for any debt, 
incurred oa her account. Vide Co. Lit. 134, 140. Tho' 
the agreement is made, and che money lent at land, 1 
Lord Ray. 152. Benzen v. Jefferies. Sale of goods (taken 
by piracy) in open market, is not binding by the admiral 
law, fo that the owner may retake them; but at common 
law the ſale is binding, of which the admiralty mail take 
notice. 1 Rell Abr. Vide 1 Vent. 308. 

If a ſhip is taken by pirates upon'the ſea, and the ma- 
ſter, to redeem. the ſhip, contracts with the pirates to pay 
them 50 J. And pawns his perion for it, and the pirates 
carry him to the iſle of $. and there he pays it with mo- 
ney borrowed, and gives bond for the money, he may 
ſue in the admiralty for the 50 J. becauſe the original 
cauſe aroſe upon the ſea, and what followeth was but ac- 
ceſſory and conſequential. Hard. 183. 

If goods delivered on ſhipboard are imbezilled, all the 
mariners ought to contribute to the ſatisfaction of the 


cauſe is to be tried in the admiralty, 1 Lill. 368. By 


r 


hands of a third perſon, in cauſa maritima & civili, and 
chey ſhall be delivered to the plaintiff after defaults, on 
caution to reſtore them, if the debt, &c. be diſproved in 
a year and a day; and if the party refuſe to deliver them, 
he may be impriſoned guouſgue, c. March Rep. 204. 


The court of adniralty may cauſe a party to enter into 


bond in nature of caution or ſtipulation, like bail at 
common law; and if he render his body, the ſureties are 
diſcharged; and execution ſhall be of the goods, or of 
the body, Sc. not of the lands. Gedb. 260. 1 Shep. 
Abr. 129, See 1 Salk, 33. T. Ray. 78. 2 Lord Ray. 
1286. Fitzg. 197. A perſon in execution, on judgment 
in the admiral's court, upon a contract made on the land 
in New England was diſcharged, being out of the admi- 
ralty juriſdiction. 3 Cro. 603. 1 Cro. 685. And 
where ſailors cloaths were bought in St. Katherine”'s pa- 
riſh near the Tower, London, which were delivered in the 
ſhip; on a ſuit in the admiralty for the money, prohibi- 
tion was granted ; for this was within the county : {o of 
a ſhip lying at Plackwall, &c. Owen 122. Hughes's 
Abr. 113. But the admiralty may proceed againſt a ſhip, 
and the fails and tackle, when they are on ſhore, altho' 


alledged to be detained at land: yet upon alledging offer 


of a plea, claiming property therein, and refuſal] of, the 

plea, on this ſuggeſtion a prohibition ſhall be had. 1 

Show. 179. | 

I there be a war with the Dutch, and an Engli/hman, 

having letters of mark, takes an Oſender for a Dutch ſhip, 

and brings it into a haven, and livels againſt it to have 

it condemned as a prize; but ſentence be given that it 
is no prize; the O/ender may libel in the admiralty 

againſt the captain, for the damage the ſhip received 
while it Jay in the port; for the original taking being at 
ſea, the bringing it into the port, in order to have it con- 
demned, is but a conſequence thereof, 1 Lev. 243. 1 
Sid. 367. | 

If an Engliſb ſhip takes a French ſhip richly laden, the 
French being in enmity with us, and ſuch ſhip is libelled 
againfl, 4% after due notice on the exchange, &c. de- 
clared a lawful prize, the king's proctor may exhibit a 
libel in the admiralty court, to compel the taker (who 
ſent the ſhipto Barbadoes, and converted the lading to his 
own uſe) to anſwer the value of the prize to the king; 
although it was objected, that by the firſt ſentence the pro- 
perty was veſted in the king, and that this ſecond libel 
was in nature of an action of trover, of which the court 
of admiralty cannot hold plea. Carth. 399. 

If the owner of a ſhip victuals it and furniſhes it to 
ſea, with letters of repriſal, and the maſter and mariners 
when they are at ſea commit piracy upon a friend of the 
king, without the notice or #ſſent of the owner, yet by 
this the owner ſhall loſe his ſhip by the admiral law, and 
our law ought to take notice thereof, 1 Rel. Abr. 530. 
But fee 1 Rell. Rep. 285. 

By the Civil law and cuſtom of merchants, if the ſhip 
be caſt away, or periſh through the mariners defaults, 
they loſe their wages; ſo if taken by pirates, or if they 
run away; for if it were not for this policy, they would 
forſake the ſhip in a ſtorm, and yield her up to enemies 
in any danger. 1 Sd. 179, 1 Med 93. 1 Fent. 146. 

The admiralty court may award execution upon land; 
tho? not hold plea of any thing arifing on land. 4 Inf. 
141. And upon letters miſſive or requeſt, the adimira!ty 
here may award execution on a judgment given beyond 
ſea, where an Exgliſpman flies or comes over hither, by 
impriſonment of the party, who {hall not be delivered by 
the common law. 1 KI. gbr. 5 30. When ſentence is 
given in a foreign admiral!y, the party may libel for exe- 
cution of that ſentence here; becaule all courts of admi- 
ralty in Europe are governed by the civil law. Sid, 418. 
Sentences of any admirally in another kingdom are to be 
credited, that ours may be credited there, and ſhall not 
be examined at law here; but the king may be peti- 
tioned, who may cauſe the complaint to be examincd ; 
and, if he finds juſt cauſe, may ſend to his embaſſidor 
where the ſentence was given, to demand tedre's, and, 
upon failure thereof, will grant letters of marque and re- 
priſal. Raym. 473. 

If one is ſued in the adniralty, contrary to the ſtatutes 

13 KR. 2. fl. 1. e. 5. & 15 K. 2. c. 3. be may have a 


the cuſtom of the admira/ty, goods. may be attached in the 


| Juperſeceas, to cauſe the judge to ſtay the proceedings, and 
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alſo have action againſt the party ſuing. 10 Rep. 75. 


A ſhip being privately arreſted by azmiralty proceſs only, 
and no ſuit, it was adjudged a proſecution within the 
meaning of the ſtatutes ; and double damages, Wc. ſhall 
be recovered. 1 Salk. 21, 32. And if an erroneous 
judgment is given in the admiralty, appeal may be had to 
delegates appointed by commiſſion out of Chancery, 
whoſe ſentence ſhall be final. Stat. 8 Elix. cap. 5. 

Appeals may be brought from the inferior admiralty 
courts to the lord high admiral: but the lord warden 
of the cingue ports hath juriſdiction of admiralty exempt 
from the admiralty of Exgland, A writ of error doth not 
lie upon a ſentence in the admiralty, but an appeal, 4 
Inft. 135. And vide id. 339. By the flat. 22 Geo. 2. c. 
3. His mejeſty's commiſuon to all the privy counſellors 
then and for the time being, and to the lord chief baron 
of the court of Exchequer, the juſtices of the King's 
Bench and Common Pleas, and barons of the ſaid court of 
Exchequer, then and for the time being, for hearing and 
determining appeals from ſentences in cauſes of prizes pro- 
nounced in the courts of admzralty, in any of his majeſty's 
domigions, declared valid, although ſuch chief baron, ju- 
ſtices and barons are not of the privy counſel. But no 
ſentence ſhall be valid, unleſs the major part of the com- 
mĩſſioners preſent be of the privy counſel. See flat. 29 
Geo. 2. cap. 34. and Com. Dig. 1 V. tit. Admiralty. 

Admiſſion, Aamiſſio, Is when a patron of a church 
having preſented to it, the biſhop upon examination ad- 
mits the clerk, by ſaying admitto te habilem. Co. L. 344. a. 
It is properly the ordinary's declaration that he approves 
of tae preſentee, to ſerve the cure of the church to which 
he is preſented, Co. L. 344. a. All perſons are to have 
epiſcopal ordination before they are admitted to any par- 
ſonage cr benefice; and if any ſhall preſume to be admit- 
red, not having ſuch ordination, Sc he ſhall forfeit 1007. 
Stat. 13 & 14 Car. 2. c 4. No perſon is to be admitted 
into a benefice with cure ut 3ol. per ann. in the king's 
books, unleſs he is a batchelor of divinity at leaſt, or a 
preacher lawfully allowed by ſome biſhop, c. Action 
of the caſe will not lie againſt the biſhop, if he refuſe to 
admit a clerk to be qualified according to the canons (as 
for any crime or impediment, illiterature, Sc.) but the 
remedy is by writ quare non admiſit, or admittendum cleri- 
cum brought in that county where the refuſal was, 7 
Rep. 3. | 

The ordinary may refuſe a clerk preſented to him, if 
he be minus idoneus, 2s outlawed, excommunicated, with- 
in age. 2 Inſt, 632. Or mere latcus. 2 Inſt. 632. 
Co. 58. a. Or criminaſus, as a heretick or ſchiſmatick, 
&c, 2 Injt 632. Dal. 5 1. Ora manſlayer, felon, &c. 
5 Co. 58. Or guilty of any offence for which he ought 
to be deprived. 5 Co, 58, a Or if he be illiterate, 
2 Inſt. 632. - Caſes in parliament 91. And to ſay gued 
fuit minus ſuſi.ciens in literaturd & ea ratione inhabilis, is 
ſufficient; for it is in the negative, and doth not conſiſt 
of a ſingle inſtance, but general ignorance, Vide 4 
M:4. 135. Ca. Parl. 92. 3 Lev. 114. Salk. 539. 

If the patron brings a guare impedit againſt the biſhop 
upon refuſal of his clerk the caz/e of refu/al is traverſable, 
It it be a ſpiritual matter, and the clerk is living, it ſhall 
be tried by the metropolitan. 2 {n/t. 632. 5 Co. 58. a. 
If it be a temporal matter, or a ſpiritual matter when the 
party is dead, it ſhallbe tried by the country. 5 Co. 58. 
a. 2 Inſt632. 

Admittendo Clerico, A writ where a man has reco-. 
vered his right of preſentation againſt the biſhop. Reg. 
Orig. 33. If a man do recover his preſentation in the 
Common Pleas againſt the biſhop, then he may have a writ 
to the ſame biſhop to admit his clerk, or unto the metro- 
politan : a perſon recovers an advowſon, and fix months 
paſs ; yet, if the church be void, the patron may have a 
writ to the biſhop; and if the church is void when the 
writ comes to the biſhop, the biſhop is bound to admit 
his clerk, Vide Hut. 24. Hob. 152.4. 2 Inſt. 273. & 
Com. Dig. 3 V. 400. Where a man recovers againſt 
another than the biſhop, this writ ſhall go to the bi- 
ſhop ; and the party may have an alias and a pluries, if 
the biſhop do not execute the writ, and an attachment 
againſt the biſhop, if need de. New Naz. Br. 84. Ina 
guare impedit betwixt two ſtrangers, if there appears to 
the court a title for the king, they ſhall award a writ 


ADT 


tando, - 
Idmittendo in ſocium, A writ for aſſociating certain 
perſons to juſtices of aſſize. Reg. Orig. 206, Knights 


and other gentlemen of the county are uſually affociated . 


with judges in holding their e on the circuits, 


- Adnichiled, From the Latin aibil, written of old Nichil, 


and ſignifies annulled, cancelled, or made void. Stat. 
28 Hen 8. | | a 
Ad quod Damnum, Is a writ which ought to be iſſued 
before the king grants certain liberties, as a fair, market, 
&c. which ity be prejudicial to others: it is directed to 


the ſheriff to inquire what damage it may do, for the king 


to grant a market, fair, &c, Terms de ley 25. 


Stat. 27 Ed. 1. flat. 2. ſe&. 1. ordains, that ſuch as 


would purchaſe new parks ſhall have writs out of Chancery 
to inquire concerning the ſame, 7 In 
Sect. 4. Jn like manner they ſhall do that will purchaſe 
any fair, market, warren, or other liberty. | 
This writ is likewiſe uſed to inquire of lands given in 
mortmain to any houſe of religion, c. And it is a da- 
mage to the country, that a freeholder who hath ſufficient 
lands to paſs upon aſſizes and jury, ſhould alien his lands 
in mortmain, by which alienation his heir ſhould not 
have ſufficient eſtate after the death of the father to be 
ſworn in aflizes and juries, F. N. B. 121. .. | 
The writ ad quod damnum is alſo had for the turning 
and changing of ancient highways ; which may not be 
done without the king's licence obtained by this writ, on 
inquiſition found that ſuch a change will not be detri- 


mental to the public. Yaugh. Rep. 341. Ways turned 


without this authority are not eſteemed highways, ſo as 
to oblige the inhabitants of the hundred to make amends 
for robberies ; nor have the ſubjects an intereſt therein to 
juſtify going there. 3 Cre 267. If any one change an 
highway without this authority, he may ſtop the way at 
his pleaſure. But ſee the ſtatute 8 & g V. 3. c. 16 for 
enlarging of highways by order of juſtices of peace, &c. 
Where any common highway ſhall be incloſed after a 
writ of ad quod damnum executed, any perſon aggrieved 
by ſuch incloſure may complain to the juſtices at the next 
quarter-ſeſſions; but if no ſuch complaint or appeal be 
made, then the inquiſition and return, recorded by the 
clerk of the peace, ſhall be for ever binding, 


The river Thames is an highway, and cannot be diverted - 


without an ad quod damnum, and to do ſuch a thing ought 
to be by patent of the king. Ney 105. 

If there be an ancient trench or ditch coming from the 
ſea, by which boats and veſſels uſed to paſs to the town, 
if the ſame be /opped in any part by outrageouſneſs of the 
ſea, and a man will /ue to the king to make a new trench, 
and to flop the ancient trench, &c. they ought firſt to ſue a 
writ of ad guid damnum, to enquire what damage it will 
be to the king or others. F. N. B. 225. E. 

And if the king will grant to any city the 2% % of bread 
and beer, and the keeping of weights and meaſures, an ad 
quod damnum ſhall be firſt awarded, and when the ſame is 
certified, Ic. then to make the grant. F. N. B. 225. E. 

It appears by the writs in the Regiſter, that in antient 
times, upon every grant, confirmation, Sc. or licence 
made by the king, firſt a writ ad guod damnum was to be 
awarded, to inquire of the truth thereof, and what da- 
mage the king might have by the ſame: but now the 
practice is contraty ; and in the patents of common grants 
of licence are put in the end theſe words—E£! hoc ab/que 
aliguo brevi de ad quod damnum, ſeu aliguibus aliis bre- 
wibus five inguiſitionibus aut mandatis ſuperinde habend. 
fiend. aut praſeguend. &c, Vide Com. Dig. 1 V. 302, Ce. 

Adꝛeſtare, addreſſare, i. e. ad rectum ire, refo flare, 
Fo do right, ſatisfy or make amends. Getv. Dorobern. 
anno 1170. | | 

Ad terminum qui pꝛeteriit, A writ of entry, that lies 
for the leſſor and his heirs, where a leaſe has been made 
of lands or tenements, for term of life, or years; and af- 
ter the term is expired, the lands are withheld from the 


leſſor by the tenant, or other perſon that poſſeſſeth the 


ſame : and it likewiſe lies for the heir of the leflor. 


F. N. B. 201. 
Now by fat. 4. Geo. 2. c. 28. Tenant wilfully hold- 


ing over, after demand and notice in writing for de- 


livering poſſeſſion, ſhall pay double the yearly value. The 
modern 


unto the biſhop, for the king. See Clerico Idmit- 
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55 modern and moſt eaſy way of recovering poſſeſſion of lands 


Fe. held by perſons, not having title, is by ejectment; 
after judgment in ejectment, the annual value of the pre- 


miſſes, during the wrongful holding, may be recovered 


in an action of treſpaſs, ſor the meſne profits, in which 
action may alſo be recovered, the coſts of the ejectment. 

Advent, /adventus) A time containing about a month 
preceding the feaſt of the nativity of our Saviour Chrif. 
It begins from the Sunday that falls either upon St, Au- 
drew's day, being the zoth of November, or next to it, 
and continues to the feaſt of Chrift's nativity, commonly 
called Chriſimas. Our anceſtors ſhewed great reverence 
and devotion to this time, in regard to the approach of 
the ſolemn feſtival: for ia adventu Domini nulla aſſiſa debet 
capi. Int. placita de temp. regis Johan. Ebor. 126. 


But the ſt.tute We}, 1. cap. 48. ordained that, notwith- 


ſtanding the uſual ſolemnity and times of reſt, 1t ſhould 


be lawful (in reſpect of juſtice and charity, which ought 


at all times fo be regarded) to take aſſiſes of novel diſſeiſin, 
mort d anceſtor, &c. in the time of Advent, Septuage/ima, 
and Lent, This is alſo one of the ſeaſons, from the be- 
ginning of which to the end of the oQaves of the Epi. 
phany, the ſolemnizing of marriages is forbidden, with- 
out ſpecial licence, as we may find from theſe old verſes, 


Conjugium adventus probibit, Hilarique relaxat ; 
eptu«gena vetat, ſed Paſchæ octava reducit ; 
Rogatio wetitat, concedit trina poteſtas. 


Ad ventrem Juſpicicndum, A writ mentioned in the 
ſtatute 12 Ed. 2. See Yentre Inſpiciendo, by which a wo- 
man is to be ſearched, whether ſhe be with child by a 
former huſband, on her withholding lands from the heir. 
Adventure, A thing ſent to ſea, the adventure whereof 
the perſon, ſending it, ſtands to out and home. Lex Mer- 
cat. Vide Adventure. 

Fdultery, Cadulterium, guafi ad alterius thorum) Anno 
1. Hen 7. cap. 7. and in divers old authors termed ad- 
voa, is the fin of incontinence between two married 
perſons; and if but one of the perſons be married, it is 
nevertheleſs adultery: but in this laſt caſe it is called 
ſingle adultery to diſtinguiſh it from the other, which is 
double. This crime is ſeverely puniſhed by the laws of 
God, and the ancient laws of the land: the Julian 
law, among the old Romans, made it- death; but in 
moſt countries at this time the puniſhment is by 
fine, and ſometimes baniſhment:. in England it is pu- 


niſhed by fine, penance, &c. King Edmund, a Saxon, 


Lep. ſuar', cap. 4. Adulterium affici juſſit inflar homicidii, 
1 the Dane, Hominem - nA w exilium rele- 
gari juſſit, faminam naſum & aures præcidi. Leg. par. 2. 
c. 6. Ec. 50. Leg. Hen, 1. cap. 12.— Rex, Cc. Vic. 
South'ton, Pr ecipimus tibi quod diligenter inguiri facias per 
legalss homines de viſu. Candeur. ½ Robertus Pincerna 
habens ſuſpectum Will. Wake gui cam uxore ſua adulterium 
commiiteret, prohibuit ei ingreſſum domus ſue, & fi idem 
Will. poft probibitionem illam domum ipſius Roberti ingreſſus 
adulterium predidum commiſit, inde præfatus Robertus 
mentula eum privavit, & fi inquifitio dederit, quod ita fit, 
tunc eidem Roberto & ſuis qui cum eo erant ad hoc faciend. 
terr. & catalla ſua occaſiene illa in manum nofiram ſeifita, 
in pace ( e facias, donec aliud inde tibi præcipimut, &c, 
Clauſ. 14. Joh. m. 2. Perhaps this might be in ſome 
meaſure agreeable to a law made by William the Con- 
queror, that whoever forced a woman ſhould loſe his ge- 
nitals, the offending parts. |; | 
Before the ſtatute 22, 23 Car. 2. c. 1. which makes 
malicious maiming felony, it was a queſtion, whether 
cutting off the privy members of a man, taken in adultery 
with another man's wife, was felony or not? For, accord- 
ing to Bracton, /equitur pœna aliguando capitalis : but anno 
13 H. 3. one John, a monk, being taken by Henry Hull in 
the act with his wife, he cut off the privy members of the 
monk, and was only indicted for a maihem. 3 Ust. 118. 
If a wife elope from her huſband, and live with the adul- 
terer, (without being reconciled to the huſband) ſhe ſhall 
forfeit her dower. Co, Lit. 36. 2 Inſt 435. And there 
is a notable cauſe concening Margaret, the wife of John 
de Camois, who with her huſband's conſent lived in adul- 
tery with Sir William Pannel, yet loſt her dower. 2 In/t. 
Adultery being a thing temporal, as well as ſpiritual, is 
againſt the peace, Qc. 
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Advocate, Is the patron of a cauſe aſſiſting his client. 
with advice, and who pleads for him: it is the ſame by 
the Civil and Eccleſiaſtical laws as a cqunſellor by the 
common law. The ecclefiaſtical, or church advocate, 
was originally of two ſorts ; either an advecate of the 
cauſes and intereſt of the church, retained as a counſellor 
and pleader of its rights; or an advocate, or , patron of 
the preſentation ard advowſon. Both theſe offices at firſt 
belonged to the founders of churches and coavents, and 
their heirs, who were bound to protect and defend their 
churches, as well as to nominate or preſent to them.— 
As Ailwin, founder of Ramſey abbey, proruit in medium, ſe 
Rameſfenſis eccleſiæ advocatum, /e poſſeſionum ejus tutorem 
allegans., Lib. Rame/. ſeck. 49. But when the patrons 
grew negligent in their duty, or were not of ability or 
intereſt in the courts of juſtice, then the religious began 
to retain law advocates, to ſolicit and proſecute their 
cauſes, Yide Spelman. ; es a 

Advocati, Were thoſe which we now call patrons o 
churches, and reſerved to them, and their heirs, a liberty 
to preſent a perſon on any avoidance, Blunt, | 

Advocatione Decimarum, A writ that lies for tithes, 
demanding the fourth part, or upwards, that belong to 
any church. Reg. Orig. 29. 

Advob, /advecare) To juſtify or maintain an act for- 


| merly done. For example: one takes a diſtreſs for rent, 


and he that is diſtrained ſues the replevin : now the di- 
ſtrainer, juſtifying or maintaining te act, is ſaid to ad voa 
or avow : and hence comes advowant artadvowry, Old 
Nat. Br. 43. Now called avowant and awvorwry, the d 
being dropped in /pelling, as well as in pronunciatien. The 
ſignification of this word is alſo to bring forth any thing: 
antiently when ſtolen goods were bought by one, and fold 
to another, it was lawful for the right owner to take them 
wherever they were found; and he in whoſe poſſeſſion 
they were found, was bound advocare, i. e. to produce 
the ſeller to juſtify the ſale; and ſo on till they found the 
thief. Afterwards the word was taken for any thing 
which a man acknowledged to be his own, or done by 
him, and in this ſenſe it is mentioned in Fleza, lib. 1. 
cap. 5. par. 4. Si vir iſſum in domo ſua ſuſceperit, nu- 
trierit & advocaverit filium ſuum, See Pbowrp, 

Advowee, or a vob ee, { adwocatus) Is uſed for him that 
hath right to preſent to a beneſice: and by 25 Ed. z. tar. 
5. we find advowee paramount is taken for the king, the 
higheſt patron.— Advocatus / ad quem pertinet jus advo- 
cationis alicujus eccleſiæ, ut ad ecclefiam, nomine proprio non 
alieno, poſſit prejentare. Fleta, lib. 5. c. 14. 3 

Advowſon, (advocatio) Signiſies the right of preſen- 
tation to a church or benefice : and he who hath this right 
to preſent is ſtiled patron: becauſe they that originally ob- 
tained the right of preſentation to any church, were main- 
tainers of, or benefactors to, the ſame church. When the 
Chriſtian religion was firſt eſtabliſhed in England, kings 
began to build cathedral churches, and to make biſhops ; 
and afterwards, in imitation of them, ſeveral lords of 
manors founded particular churches on ſome part of their 
own lands, and endowed them with glebe, reſerving to 
themſelves and their heirs a right to preſent a fit perſon 
to the biſhop, when the ſame ſhould become void: and 
this is called an adwow/ox, and he that hath this right of 
preſentation is termed the patron, it being preſumed that 
he who founded the church will avow and take it into 
his protection, and be a patron to defend it in its juſt 
rights. 1 Nel. Abr. 184. See further as to the origin 
of lay patronages, Wilſon Rep. part 2. 18 3. 


Under this head it may be proper, 


1 To conſider the ſeveral kinds of advow/on, 
II. How advow/ons may ape. 
III. How they may be gained by uſurpation. 


I. Advowſons are of two kinds; appendant, and in gre/5 : 
Appendant, is a right of preſentation dependant upon a 
manor, lands,  &c, and paſſes in a grant of the manor as 
incident to the ſame ; and when manors were firſt created, 
and lands ſet apart to build a church on ſome part thereof, 
the advow/on or right to preſent to that church became 
appendunt to the manor, Adwowſon in groſs is a right 


ſubſiſting by itſelf, belongingto a per/on, and not to a ma- 
nor, — Sc. So that when an advow/on appendant is 
| ' ſevered 


„ 


the ſaid manor, and by another clauſe in the ſame deed 


one acre, with the advowſon appendant, the advowſon 


biſhops by the 1 Elix. cap. 19, and the reſt by the 13 Elix. 


ADV 


ſevered by deed or grant from the corporeal inheritance | 
actual poſſeſſion may be given of them). /ncorporeal are 


to which it was appendant, then it becomes an advow/on 
in pro/i, Co. Lit, 121, 122. © KOH 15 

f he that is ſeiſed of a manor, to which an advowſon 
is appendant, grants one or two acres of the manor, toge- 
ther with the advowſon; the advowſon is appendant to 
ſuch acre; eſpecially after the grantee hath preſented. 


Watſon's Compleat Incumbent, c. 7. | 
But this feoffment of the acre with the advowſon ought 


to be by deed, to make the advowſon appendant; and the 
acre of land and the advowſon ought to be granted by 
the ſame clauſe in the deed ; for if one, having a manor 
with an advowſon appendant, grant an acre parcel of 


grants the advowſon ; the advowſon in ſuch caſe ſhall not 


paſs as appendant to the acre: but if the grant had been 


of the intire manor, the advowſon would have paſſed as ap- 
pendant. So if a huſband, ſeiſed in right of his wife of a 
manor to which an advowſon is appendant, doth alien the 
manor by acres to divers perſons, ſaving one acre; the 
2dvowſon ſhall! be appendant to that acre. Or if a leſſee 
for life of a manor to which an advowſon belongs, alien 


is thereby appendant to that acre. Wat/. c 7. 

The right of advowſon, tho appendant to a manor, caſ- 
tle, or the like, may be ſevered from it in other ways, and 
being ſevered, becomes an advow/on in greſs; and this may, 
be effected divers ways: as, 1. If a manor or other thing 
to which it is appendant is granted, and the advowſon ex- 
cepted. 2. If the advowſon is granted alone, without 
the thing to which it was appendant. 3. If an advowlon 
appendant is preſented to by the patron, as an advowſon 
in groſs. Gig. 757. e | 

A diſappendancy may alſo be temporary; that is, the 
appendancy, tho? turned into groſs, may return; as, 1. If 
the advowſon is excepted in a leaſe of a manor for life; 
during the leaſe, it is in groſs, but when the leaſe expires 
it is appendant again. 2. If the advowſon is granted for 
life, and another enfeoffed of the manor with the appur- 
tences ; in ſuch caſe at the expiration of the grant it ſhal] 
be appendant, and fo in other caſes. 

But with reſpect to the king, by the ſtatute of prerogative 
regis, 17 Ed, 2. c. 15. When the king giveth or granteth 
land or a manor | with appurtenances ; without he make ex- 
preſs mention in his deed or writing, of advow/on of churches 
evben they fall, belonging to ſuch manor or land, at this day 
the king reſerveth to himſelf ſuch advowſons, albeit that 
among other perſons it bath been obſerved otberauiſe. 

Yet when he r72/toreth, as in caſe of the reſtitution of a 
biſhop's temporalties ; then advowſons paſs without ex- 
preſs mention, or any words equivalent thereto, 10 Co. 
64. | 
The law, in the caſe of a common perſon, is thus ſet 
down by Rolle, out of the antient books: If a man ſeiſed 
of a manor to which an advowſon is appendant, aliens 
that manor, without ſaying with the appurtenances (and 
much more without naming the advowſon) yet the ad- 
vowſon ſhall paſs; for tis parcel of the manor. 2 Rol. 
Abr. 60. : 

An advowſon being an inheritance incorporeal, and not 
lying in manual occupation, cannot paſs by /ivery; but 
may be granted by deed, or by æuill, either for the inherit- 
ance, or for the right of one or more turns, or for as many 
as ſhall happen within a time limited. 

But this general rule, with regard to advowſons in 
groſs, next avoidances, and the like, 1s to be underſtood 
with two limitations. 

Firſt, That it extends not to eccleſiaſtical perſons of 
any kind or degree, who are ſeiſed of advowſons in the 
right of their churches; nor to maſters and fellows of col- 
leges, nor to guardians of hoſpitals, who are ſeited in 
right of their houſes; all theſe being reſtrained (the 


Corporea ! hereditaments are ſaid to lie in /ivery (as 


ſaid to lie in grant (for the reverſe of the preceding rea- 


2 F. 317. 


indiſputable; yet a grant cannot be made by a common 
perſon, wwhilf the church is void, ſo as to be intitled 
thereby to ſuch void turn; for however the avoidance 
that ſhall happen next after, or the inheritance of the ad- 
vowſon, may be granted when the church is void; the 
void turn itſelf (being a mere ipiritual thing and annexed 
to the perſon of the patron) is not grantable : it is then 
(as the law books ſpeak) a thing in power and authority, 
a thing in action and gfe; the execution of the advow- 
ſon, and not the adwvozy/on. This is the doctrine and 
language of all the books; which alſo ſay, that if two 
have a grant of the next avoidance, and one releaſeth all 


releaſe for the ſame reaſon is void. But all this is to be 
underſtood of common perſons only, and not of the king, 
whoſe grant of a void turn hath been adjudged to be 
good. Gi. 758. Wat. c. 10, ; 

And with reſpe& to clergymen, it is to be obſerved, 
that by 12 Ann. fat. 2. c. 12, they are prohibited from 
purchaſing the next avoidances of livings. 

But this act being only reſtrictive upon clergymen, 
all other perſons continue to purchaſe next avoidances 
as they did before, and preſent: thereunto as they think 
proper, | 88 | 

As to advowſons in groſs, there cannot be any deſcent 
thereof from the brother to the ſiſter of the intire blood, 
where there is a brother of the half blood ; but the ſame 
ſhall deſcend to the brother of the half blood, unleſs the 
firſt had preſented to it in his life-time, and then it ſhall 
deſcend to the filter, ſhe being the next heir of the intire 
blood. Vatſ. c. 8. We take it for granted, that in this 
caſe the brother of the half blood muſt take as heir of the 
auceflor, who laſt preſented, he being by the exerciſe of 
that right, &c. the perſon laſt actually ſeiſed. 


if the patron dieth before he doth preſent, the avoidance 
doth not go to his heir, but to his executor. War, 
c. 9. 

But if the incumbent of a church be alſo ſeiſed in fee 
of the advowſon of the ſame church, and die; his heir, 
and not his executors, ſhall preſent ; for altho* the ad- 
vowſon doth not deſcend to the heir at the death of the 


anceſtor, and by his death the church become void, ſo 


that the avoidance may be ſaid in this caſe to be ſevered 
from the advowſon before it deſcend to the heir, and 
veſted in the executor; yet both the avoidance and de- 
ſcent to the heir happen ing at the ſame inſtant, the title 
of the heir ſhall be preferred as the more antient and 
worthy. Watſ. c. 9. fo. 72. | 
By laſt will and teſtament, the right of preſenting to 
to the next avoidance, or the inheritance of an advowſon, 
may be deviſed to any perſon; and if ſuch deviſe be made 
by the incumbent of the church, the-inheritance of the 
advowſon being in him, it is good, tho' he die incum- 
bent; for altho? the teſtament hath no effect but by the 
death of the teſtator, yet it hath an inception in his life- 
time. And fo it is, tho' he appoint by his will who 
ſhall be preſented by the executors, or that one executor 
ſhall preſent the other, or doth deviſe that his ex- 
ecutors ſhall grant the advowſon to ſuch a man. War/ 


Co 10. 


An advowſon preſentati ve is, where the patron does pre- 
ſent or offer his clerk to the biſhop of the dioceſe, to be 


cap. 10.) from making any grants but of things corporeal, ' 
of which a rent or annual profit may be . ay and | 
advowſons and next avoidances, which ard incorporeal. 
and lie in grant, cannot be of that ſort; and therefore | 
ſuch grants, however confirmed, are void againſt the ſue- 
ceſſor; tho? they have been adjudged to be good againſt 

the grantors (as biſhop, dean, maſter, or guardian) during 


their own times. 
l | 
| 


inſtituted in his church. 

This may be done either by word or writing. The 
king may preſent by word, or in writing under any ſeal ; 
who otherwiſe cannot do any legal act, but by matter of 
record. But where an aggregate corporation doth preſent, 
it muſt be under ſeal. The preſentation to a vicarage 
doth of common right belong to the parſon. If a feme 
covert hath title to preſent, the preſentation muſt be by 


ſon). And they paſs merely by the delivery of the deed. 
Vide Bratton, JI. 2. c. 18. Blackſtone's Commentaries, 


Secondly, Where the right of granting is abſolute and 


right and title to the other while the church is void: ſuch 


So if one be ſeiſed of an advowſon in fee, and the 
church doth become void, the void turn is a chattel; and 


* Adwvowſons are either prgſentati ve, collative, or do- 
native. 


huſband 
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hoſfband and wife and in boch their names, except. in | 


iſe of the conſort. Wood's Infl. 155. Ce. 
: wer if Fer, is ſeiſed of an advowſon, and the 
church becometh void, and the wife dieth, the huſband 
ſhall preſent to the advowſon. A guardian by ſocage or 
by nurture eannot preſent to a-vacant living in right of 


the heir, or in his name, becauſe he can make no benefit 


of it, or account fot it, though it is ſometimes practiſed, 
and made good by time. Therefore the infant ſhall pre- 
ſent of whatſoever age. Vide Co. Lit. 17. 6. If a com- 
mon patron preſents firſt one clerk, and then another, 
the biſhop may inſtitute which he pleaſes 3 unleſs he re- 
vokes the preſentation of one of them before he is ad- 
mitted by the biſhop,” If there is a right of nomination 
in one, and a right of preſentation in another, to the 
ſame beneſice; he that has the right of nomination 
is the true patron, and the other is obliged to preſent 
the clerk which is nominated. M. 1 wy 9 mags t. c6] 
An advbwſon collati ue is that advowſon which is lodged 
iv the biſhop; for collation is the giving of a benefice by 
a biſhop, when he is the original patron thereof, or he 
gains a right by /apſe. - | u. , e e 
uſlitution is given by the biſhop upon a preſentation of 
a patron; but collation is an immediate inſtitution, be- 
cauſe the biſhop is both parron and ordinary. Iuſfitution 
and collation are in effect (for the moſt part) the ſame, and 
are terms made uſe of to diſtinguiſh the per/ors, who: have 
the power to beſtow the beneſice. (But where they differ, 
fee of Lap/e. and Uſ/urpation poftea) Id. 157. C00. 
An advowſon donative is, when the king or other pa- 
tron (in whom the advowſon of the church is lodged) 
does, by a ſingle donation in writing, put che clerk into 
poſſeſſion, without preſentation ae. or induction. 
Donatives are either of churches parochial, chapels, pre- 
bends, c. and may be exempt from all ordinary juriſ- 
dictions, ſo that the ordinary ; cannot. viſit them, and | 
- conſequently cannot demand procurations. If the true 
patron of a church or chapel dararive doth once preſent 
to the ordinary, and his clerk is admitted and inſtituted, 
it becomes a church preſentati ue, and ſhall never have 
the privilege of a donative afterwards. Vet if a ſtranger 
preſents to ſuch a donati ve, and inſtitution is given, all 
es. e ei hog + om of e ot tags 
The right of donation deſcends to the heir (the anceſtor 
dying ſeiſed, where the church became void in his life- 
time) and not to the executor, which it would had it 
been à ypręſintati ue beneſice. Milſin Rep. part 2 
Z r N Aw) 45 av 
G 5 There's not any caſe in the books to exclude the heir 
of a donative from his turn in this caſe, And a patron 
of a donative can never be put out of poſſeſſion by an 
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 Adworw/ons were formerly moſt of them appendant to 
manors, and the patrons parochial barons; the lordſhip 
of che manor, and patronage of the church were ſeldom 
in different hands till advow/ons, were given to religious 
houſes; but of late times the lordſhip. of the manor. and 
the advow/or of the church have been divided; and now 
not only lords of manor:, but mean perſons--have, by 

purchaſe, the dignity of patrons of churches, to — 
Prejudice thereof. By the common law the right of pa- 
tronage is a real right fixed in the patrons or founders, 


| 


and their heirs, wherein they have as abſolute a property | 


as any other man hath in his lands and tenements: for 
advowſons are a temporal inheritance, and lay fee ; they 
may be granted by deed or will, and are aſſets in the 
hands of heirs or executors. Co. Lit. 119. A recovery 
may be ſuffered of an advory/or ; a wife may be endowed | 
of it; a huſband tenant by the curteſy; and it may be 
forfeited by treaſon or ſelony. 1 Rep. 56. 10 Rep. 55. 
If an advow/on deſcends to coparceners, and the church, 
after the death of their anceſtors, becomes void, the eldeſt. 
ſiſter ſhall firſt preſent. 13 E. 1. c. 5. J. 5. And when co- 
parceners, jointenants, c. are ſeiſed of an ad voroſen, and 
partition is made to preſent by turns, each ſhall be ſeiſed 
of heir ſeparate eſtate; 7 dan. c. i. 
Perſons ſeiſed of advow/ons, being papiſts, are diſabled | 
to make preſentations, and the chancellors of the univer- 
ſities ſhall preſent. 1 V. M. cap. 26. And preſenta- 
tions to advoauſont, &c; for money or other reward, ſhall 

:be void, c. Sat. 31 EA. c. 6. Z REY 
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Beſides the ſtatutes above taker notice of, there are ſe: 
veral other ſtatutes reſpectiag this title which will more 
properly be treated of under the particular heads of 
Darrein Pꝛeſentment, Lapſe,” Pzeſentation, Muare 
impedir, -Dimony, Uſurpation, Kc. | 
A lapſe is a title given to the ordinary; to collate to a 
church, by the negle& of the patron to preſent to it 
within ſix months after avoidance. Or a /ap/e is a devo- 
lution of a right of preſenting from the patron to the 


biſhop; from the biſhop to the archbiſhop ; from the 


archbiſhop to the king. The term in which the title by 
lapſe commences from one to the other ſacceſlively 
is fox months, or half a year according to the calendar, 
not accounting twenty-eight days to the month, as in 
other caſes, becauſe this computation is by the Eecleſiaſ- 
tical law, and becauſe tempus ſemeſtre, in the ſtat, of 
Weſt. 2. chap. 5. is intended of half a year, the whole 
year containing 365 days, which being divided, the half 
year for the patron to preſent is 192 days. The day 


in which the church becomes void is not to be reckoned 


as part of the ſix months. Wood's Inff, 160. But for 
the law on this head, ſee title Lapſe, e. 
III. How they may be gained by uſurpatix. 
An »/urpation mult ' commence upon a preſentation, not 
a collation, and is ſettled by inſtitution fix months before 
a quare impedit brought. But as to this head fee title 
Uſurpation and Quart imprdit. Vide Com. Dig. 1 Y. tit. 
Abbe its geg... nf ROR 1, 
Advowſon of the Moiety of the Church, Cad vocatio 
medietatis eccleſie) Is where there are: two'ſeveral patrons 
and two ſeveral incumbents in one and the ſame church, 
the one of the one moĩety, the other of the other moiety 
thereof. Co, Lit; 17. b Meudietasadvorationis; à moiety of the 
adwdes/on;' 1s where two muſt join in the preſentation, and 
there is but one incumbent; as where there are two 
parcenets; and though they agree to preſent by turns, 
yet each of them hath but the moiety of the ehurch;' Co. 
Lit a7 $0: Burvide 2 fh. c. 8. 
. > Ydbowſon of Religious Houſes, Where any perſons 
founded any hou/e of religion, they had thereby the advowws 
ſon of patronage thereof, like unto thoſe who built and 
endowed pariſn churches. And ſometimes: theſe patrons 
had the ſole nomination of the abbot,” or prior, Ce. 
either by inveſliture or delivery of a paſtoral ſtaff: or by 
direct preſentation to the dioceſan; or if a free election 
were left to the religious, a conge d'gſire, or licence for 
election, was firſt tobe obtained of the patron, and the 
elect confirmed by him. Kennet : Paroch. Antig. 147, 
e 3639 V1 THT TY GO SS PHAGE Nh no. 
5-2 ie, {aerie ateipitrum) airy of goſhawks, is the pro- 
per term for hawks, for that which of other birds we call 
a neſt. Stat. 9 H. 3. c. 13. And it is generally faid to 
come from the French word acre, a'hawk's neſt. The li- 
berty of keeping theſe atries of hawks was a privilege, 
granted to great perſons: and the preſerving the aeries in 
the kings foreſts. was one ſort of tenure of lands by ſer- 
vice. Anno 20 Ed. 1. Simon de Raghton & al tenent ter- 
ras in Raghton, &c. per /erjantiam cuſlodiendi aerias auftur» 
corum domini regis. 1 | 
Aftimatio Capitis, (pretium hominis) King Athelflane 
ordained that fines ſhould: be paid for offences committed 
againſt ſeveral perſons according to their degrees and qua- 
lity, by efimation of their heads. Crefſ. Ch. Hiſt, $34. 
Leg. Hen. 1. . 
Ztate Pꝛobanda, A writ that lay to inquire, whether 
the king's tevant holding in chief by chivalry, was of 
full age to receive his lands into his own hands. It was 
directed to the eſcheator of the county; but is now diſ- 
uſed, fince wards: and liveries are taken away by the ſta- 
tute: Reg. Orig. 294. | . 
Afkeerers, (afferatores) From the Fr. affier, to affirm. 
They are thoſe that in courts-leet upon oath, ſettle and 
moderate the fines and amercements, impoſed on ſuch per- 
ſons as have committed faults, arbitrarily puniſhable, vis. 
that have no expreſs penalty appointed by ſtatute: and 
they are alſo appointed for moderating amerce ments, in 
courts baron. The perſons nominated to this office af- 


"4 


firm upon their oaths what penalty they think in con- 
I ſcience 


= 
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ſejence - to be. inflicted on the offenders... This 
word is | Stat, 23 Ed. 3. c. 7. Where mention is 
made, that the juſtices before their riſing in every ſeſſions 
ſhall cauſe the amerciamehts to be afferred.. And this 
ſeems to be agreeable to Magne Charta, by which it is 
ordained, that perſons are to be amerced after the man- 
ner of the fault ; ; and the amerciaments ſhall be aſſeſſrd by | no 

the  oathi of honeſt and lawful men of the vicinage... 9 

a 3. cap. 14. Vide Com. Dg:. 4 e tits Hos | 
+ 2. 

Alkane, The plighting af croth between a man ood a 
woman, upon agreement of marriage: it is derived from 
the Latin word affidere, and agpifice as _ as n ad 
alium dare. Lit. ſect. 39. 

Amine, To plight one's aich, or jap or — fealry. 
i. e. fidelity. M. S. Dom. de Farenton 22. T 
Iffidatis Dominozum, An oath taken by the: lords in 

parliament, anne 3 Hen 6. Rot. Parl. 

 Yidatus, Sigaifies a tenant by fealty, alſo a retainer, 
— Afiidatio accipitur pro mutua fidelitatis connexione, tam 
in ſpenſaliis, quam inter dominum & waſſalum—proler:, 4 
aſſidata A non maritata, nou of bares MS. ſci 
Trevor Ar. Vide Spelm. 

Iffidari, 7 affidari ad arma, to de Salers a in 
rolled for ſoldiers upon an oath of er. Daw, de Fa- | 
rendon MS. 55. 

Iffidavit, signißes i in law an 3 in writing; and to 
make affidevit of a thing, is to teſtify it upon oath. An 
affidavit, generally ſpeaking, is an oath in Writing, worn 
before ſome per ſon who hath authority to adminiſter ſuch 
oath : and the true place of habitation, and true addition 
of every perſon who ſhall make an affidavit, is to be in- 
ſerted in his aſidavit. 1 Lill. Abr. 44. 46. Afrdauits 
ought to ſet forth the matter of fact only, which the party 


intends to prove by his affidavit; and not to declare the | 


merits of the cauſe, of which the court is to judgt. 21 
Car. 1. B. R. The plaintiff or defendant (having autho- 
rity 40 take afidevits) may take affidavit in a cauſe de- 
pending; yet it will not be admitted in. evidenee at 
the trial, but only upon motions: 1 Lil. 44. When 
an affidavit hath been read is court: it ought ta be filed. 
that the adverſe party may ſee ir, and fake a copy Fab. 
1655. An «fidavit taken before a maſter in Chancery 
will not be of any force in the court of. King's" Berab, 
or other courts, nor ought to be read there; for it ought 
to be made before one of the judges of the cdurt 
wherein the cauſe is depending, or à commiſſioner in 
the country, appointed for taking affiawits. : Style's Rep. 
455. Stat. 29 Car. 2. c. 5. The judges, Ec. of che 
courts at * by commiſſion may impower perſons 
in the ſeveral counties of Eng/and to take affidavits concern - 
ing matters depending in their ſeveral courts, as maſters an 
Chancery extrabrdinary uſed to do. Where aſidavitt are 
taken by commiſſioners in the country according to the 
ſtatute 29 Car. 2. and tis expreſs'd.to be in a cauſe de- 
pending between two certain perſons, and there is no 
ſuch depending, thoſe affidavits cannot be read, becauſe 
the commiſſoners have no authority to take chem z 35 (and 
for that reaſon the party cannot be convicted of petjury 
upon them); but if there is ſuch a cauſe in court and 
offideyits taken concerning ſome collateral matter, they 
may be read. Salk. 461. 

Haawits are uſually for certifying the ſervice of pro- 


ceſs, or other matters touching the proceedings in a 


cauſe; or in ſupport of, or againſt motions, in caſes, 
where the court detetmines matters Sc, in a ſummary 
WAY. 

If a perſon exhibits a bill in equity for the diſcovery of 
adeed,and prays relief thereupon, he mult annex an affidavit 
to his bill, that he bas not ſuch deed in his poſſeſſion, or 
that it is not in his power to come at it; for otherwiſe he 
takes away the juriſdiction of the common law courts, 
without ſhewing any probable cauſe why be ſhould ſue 
in equity. 1 Chan, Ca. Ii, 231. 1 Vera. 59. e. 
247. 

But if he ſeeks diſcovery of the deed only, or that i it 


be uced at a trial at law, he need not annex 


ſuch affidavit to his bill; forit is not to be preſumed that 
in either of theſe caſes he would do ſo abſurd a thing, 
as exhibit a bill, if he had the ered I his 8 
i Fern, 180, 247, 
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In bills of interpleader, the — prefers it muſt 
make affidavit that he does not e with ene the 
other parties. 1 New Adr. 66. 

An affdavit muſt Het: forth the matter poktively,. and 


_ zadge whether the deponent's concluſion be Juſt or 
I New. Abr. 66. D 

N therefore, on motion to put off a trial for want 
of a material witneſs, it muſt appear that ſufficient en- 
deavours were made uſe of to have him at the time ap- 
pointed, and that he cannot poſſibly be preſent, though 
he may on An time siven. | "Far . Cem, 
421, 422, - 
\Upon x role to ſhaw cauſe, the party who obtained the 
rule, offered ſeveral new affidavits, and this diverſity 
was taken, vi. where they contain new matter, and 


and ſworn when the rule was made; in the latter 
| cafe they may an read, not in the former... ate 

128 

There being one afidavit 1 3 relating to 
judgment, the matter was referred to a trial at law upon 
z feigded iſſue, to ſatisfy the conſcience of the n as to 
the fact alledged. Comberb. 399. 

See Stat. 17 Geo. 2. c. 7 5 takin and {wearing 
| affidavits to be made uſe of in any wr courts of the 
county palatine of Lancaſter. 


3 to affidavits, Milſan s Rep. part 1. 231, 79 3353 8 
121, 17425, 371. 

Gy what caſes:affidavits are made ae by ſtature, 
ſee titles Abatement, Bail. 

- Iffinago,/ (Fr. afinage) Refining of metal, Peta 
une inde, fine and refine. 

Arm, (H mare) . to 100 or confirm A 
former law or judgment: ſo is the ſubſtantive affirm» 


| ance uſed anne g Hen. bor c. 12. And the verb itſelf by 


me. Symbol. oor 2. tit. Fir | Kd. 152. ober 7. 
cap, 20. 

. An indelgenee . ee by Jaw: 10 the 
people called quaters, who in caſes where an oath; is re- 
05 ired from others, may make a ſolemn affirmation that 
what they ſay is true; and if they make a falſe affirmatron, 
they are ſubject to the! penalties of perjury: but this re- 
hates only to oaths to the government, and on public oe- 
cafions ; for quakers may not give teſtimony on affirmation, 
in any crimikal cauſe, Qc. Stat 7 & BW 3. c. 34. and 
Stat. 22 C. 2. c. 46. See Quakers, But if a quaker will 
ſubmit to take the er oath, u evidence ＋ a 
criminal cauſe. 5 * 

Affozare, To ſet a 3 or price on a e Fe . 
amerciament. prædidbor. ſenentium afforentur & taruntar per 
Sacramentan purium. ce. 4 2 * Ker. 
Du Cange. ond 144 

Acfozatus, Appraiſed or 6 Bayh as thiogs i ja 
4 fair or market; Nelinuit cer foleftatem pardenaudi ee 
omnimoda amercianenta tam afforata, uam non' affarata; 
tam ds fo quam db omni bus bortinibus, IF; maler Glaſton, 
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or other fortification. — Pro reparatione murorum 
afforciamentorum Mow civitatin,. Sc. ys Aer on 
Coke, fol. 184. 24 M15 
'Ffforciare,-/ 1 add, W or 8 0 45 fronger.. — 
Cum Juratores. in  weritate dicenda ſunt fibi comtrarii, 
de confi li curia afforcietur affiſa, ita quod "apporantur 
ali juxta numetam majoris partis quee difſerſerit. Auer. 


' Bifozeſt,” a herghure) To turn ground into a foreſt 
Chart. 4% Foreſt. c. 1 When ſoreſt ground is turned 
from foreſt to aue, uſes, it is called eee * 
Foreſt. | 
Iffray, I= derived from the Dim word — 6b | 
2 and it formerly meant no more; as where per- 


to the terror of others. Stat. 2 Ed. 3. c. 3. Butinow 
it ſignifies a ſkirmiſh or fighting between two or more, 
and there muſt be a ſtroke given, or offered, or a weapon 
drawn, otherwiſe it is not an affay. 3 I. 158. An 
ray is 4 * n to 1 85 terror of the hingt's Err 


all material circumſtances attending it, that the court | 


where they tend only to confirm what was alledged 


' Vide as to modern donations) in 4 caſes rele- | 


Affoxciamenr,- (ofrciammn A 56 a r bold, | 


lib. 4. c. 19, v. Let: the wirneſſes be increaſed. 


s appeared with armour or weapons not uſually unn, 
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3 f. 118. 
From this 1 5 
that there may be an aulit, w Wi | 
an affray, as where. 3 in fan place, on 
the hearing or ſeeing of any, except the parties concerned, 
in which — it cannot be ſaid to be to the terror of thie 
ople.* 1 Hawk. 134. ANI att 
mu it ie ſaid, that ho quarrelſome or threatening 
words. whatſoever ſhall amount to an affray ; and that no 
one can; juſtify laying his hands on thoſe who ſhall barely 
quarrel with angry worde, without coming to blows; yet 
it ſeemeth, that the conſtable may, | 
party threatened, carry the perſon who threatens to beat 
him before a juſtice in order to find ſureties. 1 Hawk. 
135. aha vey | 


F 3 3 


— clearly tf 


Ho, it is certain, that it is a very high: offence to 
challenge another, either by word or letter, to fight a 
duel, or to be the meſſenger of ſuch a challenge; ot even 
barely to endeavour to pravoke another to ſend a chal- 
lenge, or to fight; as by diſperſing letters to that pur- 
poſe, full of refletions, and inſinuating a deſire to fight. 
E nt SAT errant £137.47 

But admitting that bare words do not, in the judg- 
ment of law, carry in them ſo much terror as to amount 
to an affray, yet it ſeems certain, that in ſome caſes thete 
may be an affray, where there is no actual violence z as 
wherea man arms himſelf with dangerous and unuſual 
weapons, in ſach a manner as will naturally cau(s-2 ter- 
- ror to the people; which is ſaid to have been always an 
offence at the common law, and is ſtrictly prohibited by 
ſtatute 2 Ed. 3. K. 3. 1 * + 19K 37115 
A conſtable may require afayers to depart, and if they 
refit, he may call others to bis aſſiſtance ;- who, if they 
refuſe to aſſiſt him, may be fined: and impriſoned: and a 
private perſon, or ſtander-by,. may put a ſtop to an Sis 
and ſeize the offenders, where perſons are aſſembled in a 
tumultous manner to break the peace, 3 It. 158. 
H. P. C. 135. In caſe à perſon be dangerouſly wounded, 
any man may apprehend the offender, and carry him 
| ' a+ juſtice, in the ſame manner as a conſtable. 
ak, 35. In a very dangerous ray, a conſtable can 
juſtify commitment, till the offenders find; ſureues for 
the peace. Lamb, 139. He may likewiſe put the aff ay- 
erb in the ftocks till he n procure, proper aſſiſtance to 
convey them to gaol. Dali. .. 
If an affray be in an houſe, the conſtable may break 
open the doors to preſet ve the peace; and if affrayers fly 
to an houſe, and he follow with freſh ſuit, he may break 
open the door to take them. 1 Hawk, 7. 
But in caſes of aßrays, the conflable muſt apprebend 
the perſons offending before the ray is over, or elſe he 
may not do it without a warrant from a juſtice, eꝶcept it 
be in extraordinary caſe 3 as Where a perſon is wounded 
dangerouſly. Dall. 36. In the caſe of a ſudden ray, 
through paſſon or. exceſs of drinking, the conſtable may 
put the perſons in priſon, if there be one in the vill, until 
the heat of their paſſion and inteniperance'is over, though 
he deliver them afterwards z or till ke; can bring them 
before a juſtice of peace, and that to ayoid the preſent 
danger. 2 Halt's Hi. P. C. go, 95. If a conftable js 
hurt in an 4% ray, he may have his remedy by action of 
treſpaſs, and have damages; but the ,affrayers, if they 
are hurt, ſhall have no remedy. Lamb,1414; And 
where any other perſons receive harm from the afrayers, 
they may have remedy by action agaiuſt them. Bal 35. 
A juſtice of -peace may commit rapers, until they fad 
ſureties for the peace. And there is no doubt but chat a 
Juſtice of peace may and muſt do all ſuch things to that 
purpoſe, which a private man or conſtable are either 
enabled or required by the la / to do: but it is ſaid, that 
he cannot without a warrant authorize the arreſt of any 
perſon for an affray out of his own view); yet it ſeems 
clear, that in ſuch caſe he may make his warrantto briag 
the offender before him, in order to compel him to find 
ſureties for the peace. 1 Hawk. 17. 
It is inquirable in the court leet;;; and puniſhable 
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Juſtices of peace in their ſeſſions, / by fine and impriſon- 
ment. And it differs from aſſault, in that it is a wrong 


*1 
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which will not amount to 


at the requeſt of the 


ment les, as boing a breach of the 
wap) The Freight of » ſhip, 


clameatum £6 bie 
Ae. 1. 


wn, the tons. 


174 * # 
2, + 


ay. call a dull or 
Gloſt, 


ſum of money, therein mentioned, granted to his Majeſty, 
or a compenſation to the African company, for their char-. 
ter, lands, forts, caſtles, ſlaves, military ſtores, and other 
effects; and xo, velt the lands, forts, caltles, ſlaves, mili-, 
tary ſtores, and other effects, in the company of merchants. 
[trading 10 Africa, e.. % „ 4 043 
Agalma, The jmpreſſion or image of any thing on a 
ſeal; — g Dunſtanus Hane libertatem crucis agalmate 
confgna vl, Chart. Edg. Reg. pro Weſtmonaſt. Eccleſ. 
anno 698. WN r 1 2 2 WA 202-45 15359 ir 19349 4 
Age, (e745, Er. age) In common acceptation fignives. 
a man's life from his birth to any certain time, or the day 
of his death: it alſo, hath. relation to that part of tin 
wherein men live. But in the law it. is L 
for thoſe ſpecial times which enable, perſons of both ſexes 
to do. certain acts, which before through want of ; years. 
and judgment they ate prohibited to. do. As for. ex- 
ample; a man at twelve years of age gught to take the 
oath of allegiance to the king: at fourteen, which. je his 
87 of diſcretion, he may conſent to marriage, and qhuſe 
1s gvardian: and at twenty-ne he may alien his lands, 
ods and chattles: à woman at nine years, of. age is 
owable : at twelve ſhe 2 conſent; io, marriage; at 
fourteen: the 3s atyears of diſcretion, and may chu a 
. ; * twenty · one ſue may alienate her lande, 
4. 115 Lit 7 „ 61 12 10 77 7 i &; 373 T ' 157 S 883 
If at the time of the marriage the huſband be above. 
fourteen, and the wife under twelve, when ſhe. attains the 
age of twelve ears. the huſband way diſagree as well as, 
the wife, and. ſo wiege dena. Ca. Lit. 29. 
A diſagreement to the marriage, before the age of con-. 
ſent, is of no force; for, if che huſband diſagree before 
fourteen and marry another, the iſſae f: the ſecond mar- 
riage is a baſtard. 1 Rol. 341. Cantrg. Dyer 13. 4. in 
marg. If after the,age of conſent, the huſband. or wife 
diſagree by parpl, yet cohxbit as buſþand; and wifey this 
amounts to au, agreement.. 1 Rel, 341. Vide Cm. Dy; 
V. 1. tit. Baron and Peme." N 8385 | 


48 aner CESS. run 
Ibere are ſeveral. other ages mentioned in our ancient 
books, relating: to aid of the lord, wardſhip, c. now 
of no uſe. Co. Lit. The age of tygnty+one is the full 
age of man or woman; which enables them to contract 
and manage for themſelves, in xeſpeRt to their eſtates, 
until which time they cannot act with ſecurity to thoſe 
Who. deal with; them; for their. acts are in moſt caſes 
either void or voidable. - Perk. But a perſon. under 
twenty one may contract for neceſſaries ſuitable to bis 
quality ; and it ſhall bind him ; alſo. one under age may 
be executor of à will. Co. Lit. 171. And at fourteem. 
years of age a perſon may diſpoſe of goods and perſonal 


eſtate 3 though not of lands till che age of twenty. 
one. It hath been adjudged, that if one be born on the 


firſt of Feoruary at ęleven o'clock at night, and che laſt of / 
Jaenuany in the one and twentiech year at one.o'clock in 
the morning. he makes his will of lands, r. and dies g 
yet ſuch will is good, ſor he then was of age. Mad. C/. 
260. A perſon under the age of twenty-one may tales a 


to the public; whereas aſſault is of à private nature 
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putchaſe ; but at bis full age he may agree or diſagres to 
vi 40 27" 1960 od? qu eie as Dan rect wal 
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it. C. Lit. 2. b, 80 where perſons marry; the man un- 
der the uge of fourteen, or the n—_— within N they 
may diſa W att : and the la 
is the dk in the other caſes. ON e e eonke. 
Perſons under the age of fourteen ate not generally 


- 
f 


ſame. Chart: de Forefla, 9 H. 3. c. 9. The officers ap- 


pointed for this purpoſe are called agifers, or gif-takers, 
and are made by the king's letters patent: there are four 


of them in every foreſt wherein the king hath any pawnu- 


age. Manwi; For. Lau 80. They are alſo called 
apiftators, to take aceount of the cattle agu. 


puniſha ble for crimes; but if they do any treſpaſs, they | agi/f 


muſt anſwer for the damage. Co. Lit 247. 2 Roll. Abr. 


ee Why bor belong; 2cn#al pipfhpbte bn enges 


before the age of fourteen, the rule is general, yet hath 
its exceptions founded on the nature of the caſe, and the 
judgment of the infant. At Bury ſanimer afizes, 1748, 
a boy of ten years of age was convicted of murder, and 
that with great juſtice and propriety, he having done a 
variety of as, with that deliberation, which ſhewed his 
judgment ſufficiently ripe to render him accountable for 
his ations, Vide the caſe of William Vork. Forfer's 
AERO es · * e, 
ourteen is the age by law to be a witneſs; and in 
ſome caſes a perſon of nine years of age hath been allow- 
ed to give evidence. 2 Haw. 434. None may be a 
member of parliament under the age of twenty-one years; 
and'no man can be ordained Piel till twenty-four; nor 
be à biſhop till thirty years of ge. 
AD)ge⸗ Pier, (Staten precari, or ætatis pretatio) Is 
when an action being brought againſt a perſon under age 
for lands which he hath by deſcent, he by petition or 
motion ſhews the matter to the court, and prays that the 
aktion may ſtay till his full age, which the court gene- 
rally agrees to. Terms de Ley 30. This is called parol 


dennurrer, i. e. a ftaying or delaying of the plea or ſuit. | pr 


Parol ſignifies the plea or ſuit.— Demurrer, to flay or abide.” 
But as à purchaſer,” a minor ſhall not have age prier = nor 
in a writ of aſſize, becauſe it is of his own' wrong, and 
this writ ſhall not be delayed; or in a writ of dower; 
or of partition. Stat. 3 Ed. 1. 38 Ed. 3. Hob. 342. 
In a writ of debt againſt an heir, he ſhall have his age, 
for at full age he may plead vient per deſcent, or à releaſe 
to his anceſtor, aud be diſchaiged: Darv. Abr. 259. 
W = T2 277257 35, Sar T2 HI 
© Fgenfriva,' The true lord or owner of any cigg 
Si porcus non fuerit ibi ſæpius quam Jemel det agenfrida 
an ſolidum. Leg. Inæ, c. 50. apud Brompt. c. 45. 


 Igenhine, A gaelt at an ion after chree vights, when 


accoutited one of the family. See Hoghtubine. 

Agent and Patient, Ts when a perſon is the doer of a 
thing, and the party to whom dene: as where a woman 
endows herſelf of the beſt part of her huſband's poſſeſſions, 

this being the ſole act of herſelf to herſelf, makes her 
agent and patient. Alſo if ' man be indebted unto an- 

other, and afterwards he makes the creditor his executor, 
and dies, the executor-may retain fo much of the goods 
of the deceaſed as will ſatisfy his debt; and by the re: 
tainer he is agen? and palient, that is; the party to whom 
the debt is due, and the perſon that pays the ſame. But 

4 man ſhall not be judge in his own cauſe, guia iniguum 

ft aliquem ſue rei efe judicem. 6 Rep. 138. . 

ITgild, Signifies to be free from penalties, not ſubject 
to the cuſtomary fine or impoſition.” Sax. @ gild, fine 
muldsa. Leges Aluredi, cap 6. $i #tlagata efficiat nt 
occidatiir, pro es uod contra Dei rectum & regis imperium 
fret—jaceat agild. In Leg. Hen. f. c. 88. Agila was a 
perſon ſo vile, that whoever kill'd him was to pay no 

mul& for his: death. 3.31 l N 

- Bgiter, From the Sax. @ gile, an obſerver or in- 


-"Jgillarius, An hey-ward, herd-ward, or keeper of 
cattle in a common field, © Towns and villages had their 
hey-wards, to ſaperviſe and guard the greater cattle, or 
common herd of kine and oxen, and keep them within 
due bounds; and if theſe were ſervile tenants, they were 
privileged from all cuſtomary ſervices to the lord, be- 
cauſe they were preſumed to be always attending their 
duty, as a ſnepherd on his flock. And lords of manors 
had likewiſe their hey-wards, to take care of the tillage, 
barveſt work, e. and ſee that there were no incroach-.. 
ments made on their lord ſhips : but this is now the buſi- 
neſs of bailiffs. - Kennet's Paroch. Antig. 634, 576. 

+ — — the Fr. gife, a bed or reſting · place) Sig- 
niſies to take in and feed the cattle of ſtraugers in the 
king's foreſt, and to gather up the money due for the | 


Agiſtment, '{agi/amentam) Is where other men's cattle 
are taken into any ground, at a certain rate per week: it 
is ſo called, becauſe the cattle are ſuffered agihſer, that is, 
to be levant and couchant there: and many great farms 
are employed to this purpoſe. 2 /nf. 643. Our graziers 
call cattle which they thus take into keep gi/ements 3 


and to gi/e or juice the ground, is when the occupier 


thereof feeds it not with his own ſtock, but takes in the 
cattle of others to agi or paſture it. Apifment is like 
wiſe the proſit of ſuch feeding in a ground or field: and 
extends to the depaſturing of barren cattle of the owner, 


m 


1223 


þ 


| for which tithes thall be paid to the parſon. There is 


agiftment: of ſea-banks, where lands are charged with a 
tribute to keep out the ſea. Terre agiftate are lands 
whoſe owners are bound to keep up the ſea- banks. 
Spelm. in Romney-Marſo. © | t 


Agitatio Inimalium in Foꝛeſta, The drift of beaſts 


in the foreit. Leg. Fore. | 


- Igius, (Gr. i. e. holy.) — Ege triumphalem tropheum 


agiz cracis impreſs, Mon. Angl. p. 15, 17. 


Det, A piece of white wax in a flat oval form, 


like a ſmall cake, ſtamp'd with the figure of the lamb, and 


conſetruted by the pope. Agnus Dei, eroſſes, c. are not 
permitted to be brought into this kingdom, on pain of 


 Premunire.” Stat. 13 Blix. c. 2. 
tion of lands among the common peopleQ. 

Agreement, agreamentum ( aggregatio mentium) Signiſies 
a joining together of two or more minds in any thing 
done, or to be done. Plowd, 17. e TTY © 


But I. I #s to be 0b/erved,' that the perſons whoſe minds 
err /o joined together, ſhould be ſuch as are capable of bind- 
ing themſelves by their agremmenms. or1ti 
A perſon non compos is not capable of entering into any 
a ent, as an agreement is an act of the underftand- 
ing which they are ineapable of; and therefore they are 


to be under the care of their curators or guardians; by a 
commiffon' from the public. I New Ar. 67. See 


title Adeots and Lunaticks. 3750 
Alſo an infant, for the ſame reaſon, is generally incapa- 


ble of contracting, except for neceſſaries, Wc. See Infant. 


A wife during the intermarriage is incapable of entring 
into any agreement i pair, being under power of het 
huſband; © See title Baron and Tem. 
Phe anceſtor ſeiſed in fee may by his agreement bind 
his heir; therefore if A. agrees to ſell lands, and receives 
part of the purchaſe money, but dies before a conveyanes 
is Executed, and a bill is brought againſt the heir, he will 
be decreed to eonvey, and the money ſhall go to the exe- 


cutor, eſpecially if there are more debts due than the teſ- 


tator's perſonal" eſtate is ſufficient to pay. 2 Yern. 215. 
Abr. Bp. 205; „% POW IITTS SIT HIV SEOD 91, 
If tenant in tail agrees to convey, or bargains and ſells 
the lands for valuable conſideration, without fine or re- 
covery, and dies before the ſine or recovery be levied or 
ſuffered, the iſſue is not bound either in law or equity; 
for equity cannot ſet aſide the ſtatute Je doris; which 
ſays, Th at volunt as donatoris obſerwvetuy ; no can the court 
ſet up 2 new manner of conveyancing, and thereby ſu 
ſede | fines and recoveries; for thereby the king would 
loſe” the perquiſites by fines, or the writs of entry and 
fines for alienation. Heb. 203. 1 Chan, Ca. 171. 1 
Liv." 239. F. 350. le 
If there be'tenant in tail in equity as of a truſt, or un- 
der an equitable agreement, and he for valuable conſide- 
ration bargains and ſells the land without fine or reco- 
very, this ſhalt bind his iſſue, becauſe the ſtatute'de donis 
doth not extend” to it, being an intail in equity and a 
creature of the court. 1 Chan. Ca. 234. 2'Chan. Ca. 
64- 1 Yern, 13, 440.” 2 Fern. 133, 583, 702. 

II. The agreement ſo entered into may be of difftrent kinds, as, 
"1ſt," An Agreement executed already at the beginning; 
as where money is paid for the thing agreed, or other ſa- 


tis faction 


Igraria Lex, A law made by the Remane for diftribu- 
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which being a tranſlation of the feud coram paribus curtis, 


riety to direct the lord of whom to demand his ſervices, 


ments, made or created by livery and ſeiſin only, or by 


ſame; or their agents thereunto lawfully authoriſed ; by 


is no danger of perjury, which was the principal thing 


— 


A R 


tis fadtion made. 2dly, An agrrement after an act done by 


her: as where one doth ſuch a thing, and another 
— — aj to it afterwards, which is executed allo: 
and 3dly, An agreement executory; or to be performed in 
futuro: This laſt ſort of agreement may be divided into 
two parts z one certain at the beginning, and the other 
when, the certainty not appearing at firſt; the parties agree 
that the thing ſhall be performed upon the certainty 
known. Terms de Ley 31. See titles Condition, Con- 
: Covenant. | 
_ cements likewiſe may be either in writing or by parol. 
70 The common law required no other ſolemnity in paſ- 
fing lands or tenements, but that of livery and ſeiſin, 


and teſtified by them, was held an act of ſufficient noto- 


and ſtrangers againſt whom to commence their actions; 
but now by the ſtat. 29 Car. 2. c. 3. ect. 1. it is enact- 
ed, that all leaſes, eſtates, intereſts of freehold, or 
terms of years, or any uncertain intereſts of, in, or out of 
any —— manors, lands; tenements or heredita- 


Parol, and not put in writing, and ſigned by the parties 
ſo making or creating the ſame, or their agents thereunto 
lawfully authoriſed by writing, ſhall have the force and 
effect of leaſes or eſtates at will only, and ſhall not either 
in law or equity be deemed or taken to have any other or 
greater force or effect; any conſideration for making any 
fach parol leaſes or eſtates, or any former uſage to the 
contrary notwithſtanding,” _ | | 
See. 2. Except leaſes not exceeding the term of three 
years from the making thereof, whereupon the rent re- 
ſerved to the landlord, during ſuch term, ſhall amount 
unto two third parts, at the leaſt, of the full improved 
value of the thing demiſed. | 
Sec. 3. Aiſo it is enacted, that no leaſes, eſtates or 
intereſts, either of freehold or terms of years, or any un- 
certain intereſt, not being copyhold or cuſtomary intereſt 
of, in, to or out of any meſſuages, manors, lands, tene- 
ments or hereditaments ſhall be aſſigned, granted or ſur- 
rendered, unleſs it be by deed or note in writing, figned 
by the party ſo aſſigning, granting or ſurrendring the 


writing or by a& or operation of law.” | 

SeB. 4. And it is further enacted, that no action 
Mall be be brought whereby to charge any executor or ad- 
miniſtrator, upon any ſpecial promiſe to anſwer damages 
out of his own eſtate, or whereby to charge the defen- 
dant upon any ſpecial promiſe to anſwet for the debt, de- 
fault or miſcarriages of another perſon, or to charge aily 
perſon upon any agreement made upon conſideration of 
marriage, or upon any contract or ſale of lands, tenements 
or hereditaments, or any intereſt in or concerning them, 
or upon any agreement that is not to be performed within 
the ſpace of one year from the making thereof, unleſs the 
agreement upon which ſuch action ſhall be brought, or 
ſome memorandum or note thereof ſhall be in writing, 
figned by the party to be charged therewith, or ſome other 
perſon by him thereunto lawfully authoriſed.“ 

Seal. 17. It is enacted, that no contract for the ſale 
of any goods, wares and merchandiſes for the price of 1ol. 
ferling, or upwards, ſhall be allowed to be good, except 

the buyer ſhall accept part of the goods ſo ſold, and ac- 
tually receive the ſame, or give ſomething in earneſt to 
bind the bargain, or in part of payment; or that ſome 
note or memorandum, in writing, of the ſaid batgain be 

made and ſigned by the parties to be charged, or their 
agents thereunto lawfully authoriſed.” 
In the conſtruction of this ſtatute, the following points 

have been reſolved, N 

That if there be a parol agreement for the purchaſe of 
lands, and a bill brought for a ſpecifick execution thereof, 
and the ſubſtance. of the agreement ſet forth in the bill, 
and confeſſed by the defendant's anſwer, that in ſuch caſe 
the court will decree a ſpecifick execution ; becauſe there 
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by him privately comiterinanded; and afterwards he draws 


in the woman, by perſwaſions and aſſurances of ſuch ſet- 


tlement to marry him, Abr. Eg. 19. 88 
So where a parol agreement was concerning the lend- 
ing of money on a mortgage, and the conveyance pro- 
Ned was an abſolute deed from the mortgagor; aid a 
deed of defeaſance from the mortgagee, and after. the 
mortgagee had got the deed of conveyance, he refuſed to 


execute the defeaſance, yet it was decreed againſt him on 


the point of fraud. Abr. Eg. 20, hg 
Every agreement ought to be perfect, full and compleat; 
being the mutual conſent of the parties ; and ſhould be 
executed with a recompence, or be ſo certain as to give 
an action or other remedy thereon, Plowd. 5. Any 
thing under hand and ſeal, which imports an agreement 
will amount to a covenant: and a proviſo, by way of 
agreement, amounts likewiſe to a covenant; and action 
may be brought upon them. 1 Lev. 155. An agree- 
ment being put in writing only for remembrance, doth not 
change its nature; but if it be put in writing ſealed and 
delivered, it is of greater force. Hob, 79, Where an 
agreement for the purchaſe of lands, b in writing, and 
ſigned by both the parties, but not ſealed; it was held 
good in chancery, and decreed to be executed. Though 
where a perſon gives a guinea, &c, earneſt, without 
agreement in writing it is otherwiſe, Preced. Chanc. 16, 
60. | 
l A note of an agreement, fign'd by one party only, will 
bind both in equity: ſo it is of agreements in part execu- 
ted, by delivering po/efon of the lands, though neither 
party ſign them. Abr. Caſ. Eg. 21. But if any eſtate 
in poſſeſhon or reverſion be made to me, I muſt agree to 
it, before it will be ſettled z for I may refuſe, and ſo 
avoid it: a releaſe, deed, or bond, is made and delivered 
to another to my uſe, this will veſt in me without any 
agreement of mine; but, if 1 4i/agree to it, I make the 
deed void. Dyer 167, And regularly where a man 
hath once 4i/agreed to the party himſelf, he can never after 
agree: and obligation being made to my uſe; and tendered 
to me, if I refuſe it, and after agree again and will ac- 
cept it; now this agreement afterwards will not make the 
obligation good, that was void by the refuſal; Co. Lit. 
79. 5 Rep. 119. | | DOT 

An agreement may be as'well in the party's abſence, as 
in his preſence ; but a Ji/agreement mult be to the perſon 
himſelf to whom made. 2 Rep. 69. When an eſtate is 
made to a feme covert, it is good till di/agreement with- 
out any agreement of the huſband: though a new eſtate 
granted to the wife where ſhe hath an eſtate before, as by 
the taking of a new leaſe, and making a ſurrender in law, 
will not veſt till the huſband agree to it, Hob. 204. A 
forced agreement of the party is accounted no agreement; 
and therefore he that did agree to the thing ſhall not be 
compelled to perform it. 1 Lill. 9. 

If an agreement be in the nature of a penalty, the courts 
of equity will not relieve againſt it; for the terms ſhall 


be judged the meaſure of ſatisfaction to the parties. 
Preced. Chan. 102, © | a 
III. 4s to a remedy, for a breach, &c. _ IT 

In many caſes the party injured by breach of an agree- 
ment, may have aremedy either by action at Common 
law, or have recourſe to a court of equity; but here a 
general rule muſt be obſerved; that wherever the matter 
of the bill is merely in damages, there the "remedy is at 
law, becauſe the damages tatinot be aſcertained by the 
conſcience of the chancellor, and therefore mult be ſettled 
by a jury. See Abr. Fg. 16, | | 
But if there be matter of fraud mixt with the damages; 
as if A. ſues B. on a covenant at law for damages, and B. 
files a bill for an injunction upon this equitable ſuggeſtion, 
that the covenant was obtained by fraud, if 4. files his 
croſs bill far relief upon that covenant, the court will re- 
tain it, becauſe the validity of the covenant is diſputed in 
that court, and on a head properly cognizable there; if 
the validity of the deed be eſtabliſhed, the court will di- 


the ſtatute intended to prevent. Abr. Eg. 19. ſed q. 
Alſo a parol agreement which is intended to be re- 
duced into writing, but prevented by fraud, may be 
decreed in equity ; as if upon a marriage-treaty, inſtruc- 
tions are given by the huſband to draw a ſettlement, and 


rect an iſſue for the guantum of the damages. Abr. Eg. 

7. 1 Chan. Rep. 158. | | | 
So where the agreement is to do ſomething in /pecie, as 
to cohvey lands, execute a deed, fc. there it will be 
proper to apply to a court of equity for a /pecifick exe- 
K cution 
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from tax in ſigniſication; for taxes were anciently levied 


Judice growing towards his own right. As tenant for 


mall have aid in treſpaſs; and tenants at will: but tenant 
in tail ſhall nor have aid of him in remainder in fee; for 
de himſelf hath the inheritance. Danv. Abr. 292. In a 
writ of replevin, the avowry being for a real ſervice, aid | 
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cution to which the party js intitled, if the agreement be 

od, and ſufficiently proved, when otherwiſe he could 
only recover damages at law. 1 Chan. Ca. 42. | 

But here it muſt be obſerved, that agreements, out of 
which an equity can be raiſed for a decree in ſpecie, ought 
to be obtained with all imaginable fairneſs, and without 
any mixture tending to ſurprize or circumvention z and 
that they be not ynreaſonable in themſelves, Abr. Eg. 
POT NED | ee 
As where by a marriage agreement the ſon's intended 


wife was to have more than would have been left for the 


father (though indebted), his wife and two daughters un- 
preferred; the court would not decree it, principally, by 
reaſon of the extremity of it, but left the party to his re- 
medy at law. 2 Chan. Ca. 17. 85 
Alſo in equity voluntary conveyances are good againſt 
the parties, and cannot be revoked, nor wil! the court in- 
terpoſe in behalf of one volunteer againſt another; but if 
they affect creditors, purchaſers, or younger children, the 
court will ſet them aſide. + 1 Chan Rep. :73. 1 ern. 
100, 464. | | 
If there be a defective conveyance, without an equita- 
ble conſideration, a court of equity will not oblige the 
— to make it good, tho? there be a covenant for fur- 
ther aſſurances; as if a man makes a feoffment to a ſtran- 
ger without livery, the feoffer or heir ſhall not be obliged 
to make good that feoffment, but it ſhall be conſtrued 
in equity to be an eſtate at will, as it is in law. 2 Vent. 
365. 2 Vern. 40, 475. 
Agri, In our law, denotes arable land in the common 
fields. Forteſcue. 5 
Did, /auxilium) Is all one with the French aide, and is 
nerally underſtood to be a ſubſidy granted to the crown. 
By the ancient law of the land, the king and any lord of 
the realm might lay an aid upon their tenants, for knight- 
ing an eldeſt fon, or marriage of a daughter; but this was 
taken away by the ſtatute 12 Car. 2. c. 24. This impo- 
fition, which was often levied in former times, ſeems to 
have deſcended to us from Normandy, or rather from the 
feudal law. Grand Cuſtom c. 35. It is ſaid to differ 


at the will of the Iord, upon any occaſion whatſoever, but 

aids could not be levied but where it it was lawful and 

cuſtomary ſo to do; as to make the eldeſt ſon a knight, 

marry the eldeft daughter, or to redeem the lord from 
riſon. By ſtat, 34 Fd. 1. c. 1. It is ordained that the 
ing ſhall levy no aid or tax without his parliament. 

Aid of the King, (auxilium regis) Is where the King's 
tenant prays aid of the king, on account of rent demanded 
of him by others, A city or borough, that hold a fee-farm 
of the king, if any thing be demanded againſt them which 
belongs thereto, they may pray in aid of the king: and the 
king's bailiffs, collectors, or accountants ſhall have aid of 
the king. In theſe caſes, the proceedings are ſtopp'd till 
the king's council are heard to ſay what they think fit, 
for avoiding the king's prejudice: and this ai ſhall not 
in any caſe be granted after iſſue; becauſe the king 
ouglit not to rely upon the defence made by another, 
Fenk. Cent. 64. Terms de Jey 35. Stat. 4 Ed. 1, and 
14 Ed. 3. See the Tables to the Statutes, | 

Aid⸗Pꝛaper, / auxilium petere) A word made uſe of in 
pleling, for a petition in court to call in help from ano- 
ther perſon that hath an intereſt in the thing conteſted ; this 
= ſtrength to the party praying in aid, and to the other 

tewiſe, by giving him an opportunity of avoiding a pre- 


ife, by the curteſy, for term of years, &c, being im- 
pleaded, may pray in aid of him in reverſion; that is, 
deſire the court that he may be called by writ to alledge 
what he thinks proper for the maintenance of the right of 
the perſon calling him, and of his own. . F. N. B. 50. 

Aid ſhall be granted to the defendant in gjedbione firm, 
when the title of the land is in queſtion : leſſee for years 


is granted before iſſue; and in action of treſpaſs aſter 
iſſue joined, if there be cauſe, it ſhall be had for the de- 
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ſon that Au and the other to wham he is joined 


otherwiſe joinder in aid ſhall not be ſuffered. Danv. 3186. 


There is a prayer in aid of patrons, by parſons, vicars, &c. 


And between coparcencers, where one coparcencer ſhall have 


aid of the other to recover ro rata. C. Lit. 341. 5. 


| And alſo ſervants, having dene any thing lawfully in 


right of their afers ſhall have aid of them. Terms de 
LEY 34. | e n e et 

File, (of the French aieul, i. e. avus) Signiſies a urĩt 
which lies where a man's grandfather or great grandfather 
(called Be/aile) being ſeiſed of lands and tenements in fee- 


entreth the ſame day, and diſpoſſeſſes the heir of his in- 
heritance. F. N. B. 222. The aunt and the neice ſhall 
join in a writ of aze/ of the ſeiſin of their grandfather. 
And the writ run thus: Rex vic. (Sc. Prec. A. B. quod 
juſte, Sc. redd. B. & D. unum meſſuagium, c. de guo D. 
avus pred, B. & proavus præd. D. cujus hered. ipfi ſuut, 
Fuit ſeiſitus, Ce. 46 ee eee e 
Iſtamenta, Includes any liberty of paſſage, open way, 
water-courſe, fc, for the eaſe and accommodation of te- 
nants. Kitch. 250 | 96 


M1, (ll) Words which begin with al or ald in the 


names of places, ſignify antiquity; as A/boroughb, Aud. 


eworth,. Sc. 1 
Alanuerarius, A manager and keeper of dogs, for the 
ſport of hawking, from alauus, a dog, known to the an- 


cients, Du Fre/ne. But Mr. Blount renders it a faulconer. 


—Robertus 4e Chedworth -wice-com. Linc. liberavit lui 6. 


viii d. Johanni de Bellovento, pro putura ſeptem leporarias 
rum & trium falconum & alanerarii & pro vadiis unine 
bracenarii, 16 E. 1. | 82 N 
Alba, (the a/5) A ſurplice or white ſacerdotal veſt, 
anciently uſed by officiating prieſts. ates 
Alba firma. This word is uſed by my lord Cole, and 
ſeems to ſignify a tenure.—Duplex eft tenura in com. 
Weſtmorland, /cilicet, una per albam firmam, & alia per 
cornagium, &c, 2 Inſt, 10, When quit-rents, payable 
by freeholders of manors, were reſerved in ſilver, or 
white money, they were anciently called awbite rents, or 
blanch farms, reditus albi; in contradiſtinction to rents 
reſerved in work, grain, &c. which were called raditus 
nigri, or black maile. 2 Inſt. 19. > p443797 1 30 R 
in Scotland this kind of ſmall. payment is called: Llexch- 
halding, or reditus albe firme. Black. Com. 2 V. 42. n. 
Albergellum, The ſame with ba/berga: omuis bomo, ec. 
babet albergellum & capelluin ferreum, lanceam & gladi 
It here ſignifies a defence for the neck. Haweden.611:: 
Albinatus jus,* Is the droit daubaine. in France, 
whereby the king, at the death of an alien, is entitled to 
all he is worth, unleſs he has peculiar exemption. Black. 
Com. 1 V. 372. Allinatus is derived from alibi natus. 
Spelm. Glaſe a4... 220 0 40 5 
Aibum, Is a word made uſe of for white rent, paid in 
ſilver. 1 Rot, Parl. 6 H. 3. + #1 #295 9 10 <1gnt an; 
Alder, Signifies the firſt; as alder beſt, is the beſt of 
all; alder ligfeſt, the moſt dear. rv bd 3014075 
Alderman, (Sax. ealderman, Lat. a/dermannus) Hath the 
ſame ſignification in general as fenator, or ſenior: but 
at this day, and long ſince, thoſe are called a/dermen who 
are aſſociates to the civil magiſtrate of a city-or. town cor- 


porate. Stat. 24 H. 8. cap. 13. An alderman ought to 


be an inhabitant of the place, and reſident where he is 
choſen; and if he removes, he is incapable of doing his 
duty in the government of the city or place, for which 
he may be disfranchiz'd, Mod. Rep. 36. » Alderman 
Langham was a freeman of the city of London, and choſen 
alderman of ſuch a ward, and being ſummoned to the 
court of a/dermen. he appeared, and the oath to ſerve the 
office was tendered to him, but he refuſed to take it, in 
contempt of the court, &c. whereupon he was committed 
to Newgate; and it was held good. March Rep. 179. 
The aldermen of London, GG, are exempted from ſerving 
infcrior offices; nor ſhall they be put upou aſſiſes, or ſerve 
on juries, fo long as they continue to be aldermen. 2 
Cre 585. | 1105 RU | 
In Spelman's G/ofary we find that we had anciently a ti- 
tle of aldarmannus totins Anglia; witneſs this inſcription, 
on @ tomb in Ramſey abbey—tHic requie/ctt D. Ailwinus 
inclyti regis Eadgari cogratus, totius Angliæ aldermannus, 


fendant, tho* never for the plaintiff, TFenk. Cent. wil 


Fitz, Abr. 7. There ovght to be privity between a per- 


& hujus ſacri canobii miracule/us fundator, And this 
: 3 officer 


ſimple, the day that he died, and a ſtranger ahateth or 
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edler waz la natre of Lord Chief Julice of Err. 


Lem. Alderman was one of the degrees of nobility a- 
mong.the Saxors; and ſignified! an earl; ſometimes ap- 
plied to a place, it was taken for a general, with a civil 

riſdi tien as well as military power; which title aſter · 


- 


wards Was uſed for a judge, but it literally imports no 
more than elder. . | „ een 107 $562.68 


There was likewiſe aldermannuf hundredi : which dig- 
nity was firſt introduced in the reign of Hen. 1. Among 
his laws, cap. 8. we read, profit autem fingulis bomi num 
novenis decimus, et toti fimul hundredo unus de melioribus, 
et vocatur aldermannus, i Dei leges et hominum jura vigt- 
lanti fudeat obſervantia promovere. Du Freſne. Cowel. 

Alz: Eccleſtz, The wipgs or ſide-iſles of the church, 
from the French Les ailes de ÞE/gliſe.—Ad baſes pila- 
riorum munus erat tabulis marmoreis compoſitus, qui chorum 
cingeus-& preſbyterium, corpus \eccle/re lateribus, que ala 
vocantur, dividebat, Gervaſ. Dorobern' in de/cript. eccl. 
Cantuar of . 


Alecenarium, A fort of hawk called a lanner. dee Cange. f PROS FX 
l Alias, A ſecond: or further writ, iſſued from the 


Putura. 
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Aler ſan jour, Fr. To go without day, vr. to be 
finally diſmiſſed the court, becauſe chere is no further day 
aſſigned for app᷑arance. Muth. 146. 
[-. Me-Siver, A rent of tribute annually paid to the 
lord- mayor of London, by thoſe that fell alz within the li- 
berty of the city. Artig. Pure. 18332 
Aleſtake, A may- pole called/alefatz, becauſe the coun- 

try people dre much al there: but it is not the common 
may- pole, but rather a long ſtake drove into the ground, 
with a ſign on it, that ale was to be ſold. 2312 


Ales taſter, Is an officer appointed in every court 


leet, ſworn to look to the ,afhze and goodneſs of ale 


and beer, Co. within the precincts of the lordſhip. Kitcb. 
46. In London there are ale. cannert, who are oſficers 
appointed to taſſe ale and beer, Qc. in the limits of the 
City. in 11% HERE | by Tr 

Iifet, (Sax. afzth) A cauldron or furnace, wherein 
boiling water was put for a, criminal to dip his arm in up 
to his elbow,” and there hold it for ſome time. D 


Alehouſes, Are to be licenſed by juſtices of peace, courts at Weſtminſter, after a'capias, c. ſued out without 


who take recognizances of alehouſe-keepers not to ſuffer 


down alehou/es, c. But the act is not to reftram ſelling 
of ale in fairs. 5 & 6 Ed. 6. c. 25. Alehouſe-keepers are 
liable ta a penalty of 20. for keeping alehouſes without 
licence; not exceeding 405. nor under 10 5. for ſelling 
ale in ſhort meaſure; and 105. for permitting tippling, 
c. and perſons retailing ale or beer, alehouſe-heepers, &c. 
Mall ſell their ale by a full ale quart or pint, according 
to the fandard in the Exchequer, marked from the ſaid 


ſtandard; and ſub-commiſſioners, or collectors of exciſe, 


are to provide ſubſtantial ale quarts and pints in every 
town in their diviſions; and mayors and chief officers'to 
mark meaſures, or forfeit 5 l. by ſtatute 1 Fac. 1. c. 9, 


effect. | 


| diſorders in their houſes, and they have power to put | Alias diffus, Is the manner of deſeription of 4 defen- 


dant, when ſued on any ſpecialty, as a bond, &c, where 
after his name, and common addition, then comes che alia: 
dick. and deſcribes him again by the very name and ad- 
dition, whereby he is bound in the writing. Dyer 50. 
Fenk. Cent. 119. Tis unneceſſary. to ſet forth the alias 
dict. therefore better to omit it, as a variance may be fa- 
tal. See Miſnomer. 15 | nA #1] 

Alien, {alienus, alienigena) One born in a ſtrange 
country, out of the allegiance of the king: but a man 
born out of the land, ſo as it be within the limits of 
the king's obedience beyond ſea; or born of Eugliſti 
parents out of the obedience of the king, if the pa- 


3 Car. 1. c. 3. 11 & 12 V. 3. c. 15. See Int, rents at the time of the birth were of ſuch obedience, 


Brewers. 


By the 17 Geo. 2. e, 17. ha. 18. A penalty is inflicted | 


on alchouſe-keepers having licence to retail ſpirituous li- 
quors, exerciſing. particular trades, during the continu- 
ance of ſuch licence. And by the 30 Geo. 2. c. 24. fo@#, 
14. A penalty likewiſe. is inflicted on publicans permit- 
ting journeymen, c. to game in their houſes. 
By the 2 Geo. 2. c., 28. /e#. 11. Licences are to be 
granted at publie meetings of the juſtices only. 
By the ſtat. 26 Geo. 2. c. 31. Juſtices on granting li- 
cences are to take recogniſances in 104. with ſureties in the 
like ſum for the maintaining good order. Licences to be 
granted to none, not licenſed the preceding year, unleſs 
they produce certificates of their good character. Licence 
only to extend to that place for which it was granted. 
Licences to be granted on the' firſt of September, or within 
twenty days after, yearly, and to be for one year only; 
penalty of ſelling ale, c. without a licence, firſt offence 
40 f. ſecond offence 41. third offence 6 J. 1227, 2280 
By the 6 Geo. 1. c. 21. e 56. Ale- licences are to be 
duly ſtamped, before recognizances taken. | 
By 26 Geo.” 2. c. 13. ect. 12. Juſtices being brewers, 
malſters, ditlitlers, or victuallers, are reſtrained from 
granting licences. a] | FO VR TRE 


Pg 1 id 2 
- The. ſtamp duty by ſtat. 9 Ann. c. 23. is one ſhilling, | 


and by ſtat. 29 Geo. 2. ſet 1. every licence is charged 
with a further duty or ſtamp of 205. And by laſt-men- 
tioned act, „ect. 20. If any perſon ſhall write any licence 
without fuch ſtamp, he ſhall forfeit 10/. with coſts,” to 
be recovered as ſtamp penalties; and the licence ſhall not 
Jy nah the duty ſhall be paid, and alſoa penalty 
TRE ITO. a IT 

By the ſtatutes 16 Geo. 2. c. 8; fed. 8. and 24 Geo. 2, 


e. 40. ect. 9. No perſon . ſhall retail any diſtilled ſpiri- 


tuous liquors, without a licenee from the officer of exciſe, 
taken out ten days before, for which he ſhall pay 405. 
yearly.” And by ſtatutes 16 Geo. 2. c. 8. heck. 11. and 
29 Geo. 2. c. 12 ſect. 22. Such perſons ſhall be firſt li- 
cenfed to ſell ale or ſpirituous liquors by two or more 
Juſtices of the peace. And by the ſtatutes 9 Geo. 2. C. 23. 
Jack. 14. and 24 Geo. 2. c. 40. fee. 28, 29. The ju- 
ftice's clerk ſnhall have 25. 64. and no more for ſuch li- 
cence, .. p | R 


is no alien. t e ei 
If an Engliſb merchant goes beyond ſea, and tales an 
alien wife, the iſſue ſhall inherit him; ſoit is if an EA. 
liſp-woman goes beyond ſea and takes an alien huſband, 
the children there born ſhall inherit her; for though the 
ſtatute 25 Ed. 3. c. 2. be in the conjunctive, yet it hath 
been conſtrued in the disjunctive to hinder this difability; 
and the word and being taken inſtead of or, as ſumetimes 
it is, it being unreaſonable that the child ſhould not 
inherit the parent that is of ability, for the defect of the 
other that is not. Cro. Car. 601, 602. Lit. Rep. 22, 
a4. S. C. 1 Sid. 198. S. C. cited. See Lit. Ech. 27. 
and Bro. lit. Dein .. 4 SEV 
There are two incidents regularly that are neceſſary to 
make a ſubject born; firſt, that his parents, at the time 
of his birth, be under the actual obedience of the (king; 
| Secondly, that the place of his birth be within the > 
dominions. 7 Rep.418, Calvin's caſe And it is the pla 
of the birth hat makes the diſability of an a/iex to have 
lands, &:c. The blood is not the diſability, but the place 
where born. Cro. Fac. 5 39. And if one born out of the 
king's obedience come and reſide in Eaglaud, his children; 
begotten and born here, are not aliens bat denizens. 7 
| Rep. 18. Calvins caſe, * ine & OE). 
Children of an ambaſſador in a foreign country, by a 
wife being an Engliſb woman, by the common law, ara 
natural-born ſubjects, and not aliens. 7 Rep. 11. And 
if an Engliſb merchant living beyond fea marries à W 
| there, and hath a child by her, and dies, this child 1 
born a denizen, and ſhall be heir to him, notwithſtand- 
ing the wife be an alien. Cro. Car. 605, March gr, 
Thoſe who are born in the Z#g/4þ plantations, are ſub. 
jets born. Danv. Abr. 324. l 
An alien cannot hold land by deſcent or purchaſe,' or 
be tenant by the curteſy, or in dower. 5 Rep. 5024 
But all perſons, being the king's natural-born ſahjects, 
may inherit, as heirs to their anceſtors, though their an- 
ceſtors were aliens, by ſtatute 11 & 12 V. 3. c. 6. In 
caſe an alien purchaſe land, the king upon office found 
ſhall have it. Cr. Lit. 2. 80 if an alien purchaſe any 
eſlate of freehold in houſes, lands, tenements or heredi- 
taments, the king upon office found ſhall have them. If 
an alien be made denizen and purchaſe land, and dis 
| | without 
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ard not forfeited @ the Elog by way of reprifat;:becauts | 


Without iſſue, the lord of the fee ſhall have the eſcheat, 
and not the king, But as to a leaſe for years, there is a 
difference between a leaſe for years of a houſe for the ha- 
bitation of a merchant ſtranger being an alien, whoſe 
king is in league with ours, and a leaſe for years of lands, 
meadows, paſtures, woods, and the like. For if he take 


a leaſe for years of lands, meadows, c. upon office 


found the king ſhall have it. But of a houſe for habita- 
tion, he may take a leaſe for years as incident to com- 
merce, for without an habitation he cannot merchandize 
or trade. But if he depart or relinquiſh the realm, the 


king ſhall have the leaſe, So it is if he die poſſeſſed | 


thereof, neither his executors or adminiſtrators ſhall have 
It, but the king: for he had it only for habitation, as 

neceſſary to his trade or traffick, and not for the benefit of 
his executor or adminiſtrator.. But if the alien be no 
merchant, then the king ſhall have the leaſe for years, 
tho? it were for his habitation, and ſo itis if he be an alien 
enemy. Co. Lit. 2 6. This doctrine is rather obſolete. 

As an alien cannot inherit himſelf, ſo he cannot 
de inherited; the grandfather born in England, the ſon 

an alien, the grandſon born in Ezg/and, the grandſon 
ſhall not inherit the grandfather, becauſe he muſt then 

reſent the father, who cannot be repreſented ; but if 
the father be an alien, and two brothers born in England, 

they may inherit each other, becauſe the deſcent is im- 
mediate, and they don't take by repreſentation of the fa- 
ther. 1 Sid. 193, 198. 1 Fent. 413 to 429. Hard, 
224. Co. Lit. 8. Cont. } | 

If the eldeſt ſon be an alien, the.younger brother born 
in England ſhall inherit the father ; otherwiſe it were if 
the eldeſt fon were attainted, becauſe the eldeſt ſon and all 
his deſcendants are before the younger brother, and the 
younger cannot inherit before that line is extinct; and it 
is a foreign preſumption, to ſuppoſe that any of that line 
ſhould come over and have children in England; but the 
perſon at! d is ſuppoſed to have all his children re- 
niding Kingdom under the king's allegiance; there- 
fore iaere is a line continuing before that of the younger 

1 ther. 1 Vent. 417. Co. Lit. 8. a. 1 Sid. 195. 
For the ſame reaſon, if an alien hath four ſons, the two 
eldeſt aliens, and the two younger naturalized, and one 
of the younger ſons purchaſe lands and dies, the eldeſt 
brother having iſſue born within the realm, the younger 
brother, and not the iflue of the eldeſt, ſhall inherit. 
Hard. 224. 

- If an alien hath a ſon an alien, and afterwards is made 
a denizen, and hath a ſecond ſon, the ſecond ſon ſhall 
inherit though the eldeſt ſon be alive. Cro. Fac. 539. 
Vide Co. Lit. 8. a. &c. very full on this ſubject. 

If an alien enemy comes here / ſal vs condudtu, he 
may maintain an action. So if an alien amy come hither 
in time of peace per licentiam domini regis, as the French 
Proteſtants did, and lives here /ab protectione, and a war 
afterwards happens between the two nations, he may 
maintain an action, for ſuing is but a conſequential right 
of protection; and therefore an alien enemy, that is here 
in peace under protection, may ſue a bond; aliter of one 
commorant iv his own country. 1 Salk. 46. 

Aliens may obtain goods and perſonal eſtate, by trade, 

Sc. And may maintain actions for the ſame; they may 
alſo have actions of aſſault and battery, and for ſupport 
of their credit. 2 Bulf. 134. But they cannot bring 
any real ation, unleſs it be for an houſe for neceſſary ha- 
bitation, being for the benefit of trade. 7 Rep. Calvin's 
Caſe. And an alien enemy cannot maintain any action 
whatſoever, nor get any thing lawfully within this realm. 
Terms de Ley 36. 
_ Analien friend may be an adminiſtrator, and ſhall have 
adminiſtration of leaſes, as well as perſonal things, be- 
cauſe he hath them in another's right, and not to his own 
ule. Cro. Car. 8. 1. Vent. 417. S. C. cited, 

But it has been long doubted, whether an alien enemy 
ſhould maintain an action as executor; for on the one 
hand it is ſaid, that by the policy of the law, alien ene- 

mies ſhall not be admitted to actions to recover effects 
which may be carried out of the kingdom, to weaken 
ourſelves and enrich the enemy; and therefore publick 
utility muſt be preferred to private convenience; but on 
the other hand it is ſaid, that theſe effects of the teſtator 
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they belong not to the alien enemy, for he is to recover 
them for others; and if the law allows ſuch alien enemies 
to _ poſſeſs: the effects as well as an alien friend, it muſt 
allow them power to recover, fince in that there is no dif- 


ference, and by conſequence. he muſt not be diſabled to 


ſue for them; if it were otherwiſe it would be a prejudice 
to the king's ſubjects, who could not recover their debts 
from the alien executor, by his not being able to get in 
the aſſets of the teſtator. Cro. Elix. 683. Molley 870. 
i, % 

An alien enemy coming into this kingdom, and taken 
in war, ſhall ſuffer death by the martial law; and not be 
indicted at the Common law, for the indictment muſt 
conclude contra ligeantiam ſuam, c. And ſuch was ne- 
ver in the protection of the king. Molloy de jur. Marit. 
417. Aliens, living under the protection of the king, 
may have the benefit of a general pardon. Hob. 27r. 
No alien ſhall be returned on any jury, nor be ſworn for 
trial of :Nues between ſubje& and ſubject, &c., but where 
an alien is party in a cauſe depending, the inqueſt of ju- 
rors are to be half denizens, and half aliens: but in caſes 
of high treaſon, this is not allowed. 2 ft. 17. An 
alien ſhall not have any vote in choice of knights of the 
ſhire, or burgeſſes to parliament. Hob. 270, And per- 
ſons that are aliens, or born out of the realm, are inca- 
pable to be members of parliament, enjoy offices, &c. 
Stat. 12 W. 3. os 2. | mu e 

Aliens are to take an oath to be true to the king, and 
obedient to his laws. Vide 14 H.8. 21 Hl. 8. cap. 16. 
32 H. 8. c. 16. No alien ſhall be a factor abroad, in the 
Engliſe plantations, under penalties, Stat. 12 Car. 2. 
cap. 18. See Artificers.. See Stat. 11 & 12 V. 3. c. 6. 
for enabling ſubjects to inherit, notwithſtanding their fa- 
ther and mother were aliens. And Stat. 25 Geo. 2. e. 
39. for obviating ſome doubts thereupon. See farther 
titles Denizen Naturalization, Vide alſo, Com. Dig. 
1 V. 320. tit. Alien, & Seg. : x 

The moſt uſeful and beſt pleading in actions brought by 
an alien, 1s both excluſive and — viz. extra lige- 
antiam domini regis, Wc. et infra ligeantiam alterius regis, 
7 Rep. 16. 3. cites 9 E. 4. 7. et Lib. Intrat. fo. 244. But 
for the pleadings under this title ſee title Abatement. 

Alienation, (from alienare to alien) A transferring the 
property of a thing to another: It chiefly relates to lands 
and tenements; as to alien land in fee, is to fell the fee« 
ſimple thereof, c. And to alies in mortmain, is to make 
over lands or tenements to a religious houſe or body po- 
litick ; for which the king's licence is to be obtained. 
Stat. 15 R. 2. c. 5. Fines for alienations are taken away 
by ſtatute ; except fines due by particular cuſtoms of ma- 
nors, 12 Car. 2. c. 24. J. 1. Danv. 4br. 327. All 
perſons who have a right to lands may generally alien them 
to others: but ſome alienations are forbidden: as an ali» 
enation by a particular tenant, ſuch as tenant for life, &c. 
which incurs a forfeiture of the eſtate. Co. Lit. 118. For 
if leſſee for life, by livery aliene in fee, or make a leaſe for 
the life of another, or giſt in tail, it is a forfeiture of his 
eſtate: ſo if tenant in dower, tenant for another's life, 
tenant for years, &c, do aliene for a greater eſtate than 
they lawfully may make, Co. Liz. 233, 251. Conditions 
in feoffments, &c, that the feoffee. ſhall not aiene, are 
void. Co. Lit. 206. Hob. 261. And it is the ſame 
where a man poſſeſſed of a leaſe for years, or other thing, 
gives and ſells his whole property therein, upon ſuch con- 
dition: but one may grant an eſtate in ſee, on condition. 
that the grantee ſhall not a/zeze to a particular perſon, c. 
And where a reverſion is in the donor of an eſtate, he 


may reſtrain an alienation by condition. Lit. 361. | Wood's 


Inft. 141. Eſtates in tail, for life, or years, where the 
whole ir tereſt is not parted with, may be made with con- 
dition not to aliene to others, for the preſervation of the 
lands granted in the hands of the firſt grantee. 

Alimony, (a/imonia) Signifies nouriſhment or maĩnte- 
nance: and in a legal ſenſe, it is taken for that allowance 
which a married woman ſues for and is entitled to, upon 
any occaſional ſeparation. from her huſband. Terms dr 
Ley 38. Where a woman is divorced a men/a & thorog 
ſhe may ſue her huſband in her own name for alimony or 
maintenance out of the huſband's eſtate, during the ſepa - 

ration 
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proper court to ſue in foria/imony : and ths not allowing 
b- wif maintenance is not an offence within the ſtatute 
1 Elz. 6,14 but a neglect of the buſband's duty;. and: a 

- breach of his vow. 13 Rey, 30. A man may be ſued. in 
the Spiritual court for beating his wife, and be may be 
ordered to pay her ſo much per week alimu: bat u pro- 

the wife may have ſureties of 1 ſor unreaſonable 
beating her. Jin 11 Fic 1. Moor 8 b 


Præcipimus tibi quod de maritagio Emmæ de Pinkney axo- 
ris Laurentii Penire, gui excommunicatus' el, en quod pre 
diam Emmam af &ione maritali non tractat, eidem Emma 


tius vir ſuus eam tanquam uxorem ſuam trataverit," ne ite- 
ratus clamor ad nos inde perweniat.——Rot. 7: Hen. 3. 


Stat. 9 H. 5. This allay is to augment the weight of the 


dard gold, by the preſent ſtandard in the mint, is twenty- 


and two-pence; of crown gold, three ſhillings and ten- 


tit. Coin, pag. 120. 
the Latin alligare & ligare, ic e. ligamen fidei) Is the ſworn 


to his prince, It is e ither perpetual, where one is a ſub- 
Je born; or where one hath the right of a ſubject by 


people, and are bound by this a/legian:e to go with the 
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2 Geo. 2. c. 31.— And ſee title Oaths. 


ration, either in the Chancery or Spiritual edurt; and it 


will be allowed, except. it be in caſes of elopement and 
adultery. Co, Let. 43. 4. But the Spiritual court 18 the 


hibition hath been granted by B. R. in ſuch a caſe 3 and 


7 bar 
Alimony was anciently expreſſed by rationabile':eftowe> 
rium, reaſonable maintenance. Rex vic. Bucks /alutem, 


rationabile eſtoverium /uum invenias, donec idem Lauren- 


Allaunds, ab alanis, Scytbiæ gente, Hare-hounds. 
Flap, (Fr. in Lat. allaye) A pag ay for the tem 
pering and mixture of other metals with ſilver or gold. 


ſilver or gold, ſo as it may defray the charge of coinage, 
and to make it the more fuſile. A pound weight of ſtau - 


two carats fine, and two carats a/lay.: and a pound weight 
of right ſtandard filver conſiſts of eleven ounces two- penny 
weight of fine ſilver, and eighteen penny weight of allay. 
Lound's Effay-upon Coins, pag. 19. 9 H. 5. St. 1. c. 11. 
One penny weight of angel gold is worth four ſhillings 


pence: and one ounce of pure ſilver is worth five ſhillings 
and four- pence; and with a/lay, five ſhillings. Mod. Juſt. 


- Fllegiance, all:giantis, (formerly called ligeance, from 
allegiance, or faith and obedience, which every ſubje& owes 


naturalization, c. or it is temporary, by reaſon of reſi- 
dence in the king's dominions, - To ſubjeQs born, it is 
an incident inſeparable; and as ſoon as born they owe by 
birth-right obedience to their ſovereign: and it cannot 
be . — to any kingdom, but follows the ſubject 
whereſoever he goeth. The ſubjects are hence called /izge 


king in his wars, as well within as without the kingdom. 
Co. Lit. z, 329. 2 af. 741; |. nn ids 

All perſons above the age of twelve years are to be re- 
quired to take the oath of allagiance in courts-leet. And 
there are ſeveral ſtatutes requiring the oath of allegiance and 
ſupremacy, c. to be taken under penalties :' juſtices of 
peace may ſummon perſons above the age of eighteen 
years to take theſe oaths, 1 Flix. c. 1. 1 V. & M. c. 1. 
& c. 8. 1 Ann. Stat. 1. c. 22. For the other ſtatutes 
reſpecting allegiance ſee 5 Elix. c. 1. ef, 5.—11 El. c. 1. 
—3 Fac. . c. 4.—7 Jac. 1. c. 6.—25 Car. 2. e. 2—7 
S N. z. c. 24. 27.13 C14 W. 3. c. 6.—1 Aan. 
Co 22,—6 Ann. Ce 14.—8 Ann. Co 15—1 Geo. 1. Co 13.— 


Allegiare, To defend or juſtify by due courſe of law. 
— $8; quis ſe velit allegiare ſecundum regis Weregildum hoc 
Faciat. Leges Alured, cap. 4. Spelm. | ö 

Aller Good, The word aller is uſed to make what is 
_ to ſignify ſuperlatively ; as aller good is the greateſt 


Alleviare, Signifies to levy or pay an accuſtomed fine. 
Some of our ancient; hiſtorians mention ſuch fines paid by 
perſons to their lords for redemption of their daughters, 
or 2 6 licence to marry them. Brady's Pref. to Eng. 

ift. 64. | | 

Allocation, {allocatio) In a legal ſenſe is an allowance 
made upon account in the Exchequer ; or more properly a 
placing or adding to a thing. | 

Allocatione Facienda, A writ for allowing to an ac- 


countant ſuch ſums of money as, he hath lawfully ex- 


PR in his office; directed to the lord treaſurer, and 
arons of the Exchequer, upon application made. Reg. 
Orig. 206, | | | 
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0 Arat Tomitatu, Is a new writ of exigent allowed, 
befote any other county court holden, on the former not 


14. I . *..'2 . 5 ; 
* Bitovial, This is where an inheritance is held 
without any acknowledgment to any lord or ſuperior ; 
and therefore is of another nature from that which is 
feodal. Alladial lands are free lands, which a mau enjoys 
without paying any fine, rent, or ſervice to any other. 
See Alodium, And Black Com. 2 V. 47, 60, nog, 

Alluminoz, (from the Fr. allumer, to lighten) Is uſed 
for one Who coloureth or painteth upon paper or parch- 
ment; and the reaſon is, becauſe he gives light and or- 
nament by his colours to the letters or other figures. 


. 


The word is uſed fat. 1 R. 3. c. 9. 4 

> Flmanack, Is partof the Jaw of Ergland, of which the 
courts mult take notice, in the returns of writs, &c, bir. 
the almanack to go by is that annex'd to the Book of Cm- 
mon Prayer, Mod. Caſ. 41, 81. See Year and Stat.-24 
G. 2. c. 23. and 25 Geo. 2. c. 30. for correcting 
the calendar and regulating the commencement of 
the year. „„ „ 
The diverſity of fixed and moveable feaſts was con- 
demned per tot. cur. for we know neither the one nor the 
other but by the almanacks, and we are to take notice of 


B. R. in the caſe of Harbey v. Fraad.—ibid. 196. S. C. 
and Holt Ch. J. ſaid, that at the council of Nice they 
made a calculation moveable ſor Zafter for ever, and that 
is received here in England, and become part of the law; 
and ſo in the calendar eſtabliſned by act of parliament.— 
2 'Salk, 626. pl. 8. S. C. aceordingly; per cur. 
Whether ſuch a day of the month was on a Sunday or 


not, and fo not a dies juridicus, is triable by the country 


or the almanack. Dyer 182. pl 55. Yide poſt. 


It was ſaid that the court might jadicially take notice of 


almanacks, and be informed by them; and cited: Ro- 


bert's caſe in the time of Lord Catlint; and Cole ſaid, 
that ſo was the caſe of Galery v. Banbury, aud judgment 
accordingly. 1 Leo, 242. pl. 328. Paſch. 29 Elix. B. R. 
Page v. Fawcett. ——Cro, Elix. 227. pl. 12. S. C. and 
held that examination by almanacks was ſufficient, and 
a trial per pais not neceſſary, tho' the error aſſigned, 
wiz; that the 16 Feb. on which day judgment was ſaid to 
be given, was on a Sunday, was an error in fact; and the 
judgment was reverſed, | IDE Je EET: 

Amaria, for armaria: The archives of a church, a 
library Omnia etiam ecclefie almaria confregit, char- 
tas - privilegia uædam igne cremavit, Gervaſ. Dorob, 
mn N... | 

Almner, or Amoner, (eliemahnarius) An officer of the 
king's houſe, 'whoſe buſineſs it is to diſtribute the king's 
alms every day, He ought to admoniſh the king to be- 
ſtow his alms, eſpecially upon ſaints days and holidays; 
and he is likewiſe to viſit the ſick; widows that are poow 
pri ſoners and other neceſſitous people, and to relieve them 
under their wants; for which purpoſe he hath the for- 
feitures of deodands, and the goods of l' de ſe, allowed 
bim by the king. Fleta, lib. 2. cap. 22. The lord 
almoner has the diſpoſition of the king's diſh of meat, af- 
ter it comes from the table, which he may give to whom 


| he pleaſes; and he diſtributes four-pence in money, a 
two-penny loaf of bread, and a gallon of beer; or inſtead 


thereof three-pence daily at the court gate to twenty. four 
poor perſons of the king's pariſh, to each of them that 
allowance. This officer is uſually ſome biſhop. 
Almskeoh, or a/mesfeob, Saxon for alms money : It has 
been taken for what we call Peter Pence, firſt given by Ina 


king of the Meß Saxons, and anciently paid in wk, wad on. 


the firſt of Augul. It was likewiſe called romefeoh, rome- 
ſcot, and heorthpening. Selden's Hiſt. Tithes 217. 


- Yimutiam, A garment which coyered the head and 


ſhoulders of prieſts. Quæſſvit epiſtopus in quali habits 
Mt! Reſponſum eff, quid in tunica de Burneto & almutio 
ſine cucula. W. Thorn. 1330. | 

Alnage, (Fr. anlage, Signifies a meaſure, particular] 
the meaſuring with an ell. Stat. 17 Ea. 4 cap. 85. 

Jinagez, or aulnager, (Fr. alner, Lat. ulniger ) Is pro- 
perly a meaſurer by theell; and the word 0 4 in French 
fignifieth an ell. An avlnager with us is a public ſworn 


officer of the king's, Ws place it is to examine into the 


aſſiſe 


the courſe of the moon. 6 Mod. 1 50, 160. Paſcb. 3 Ann. 
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| abuſed, an office of earebing is eſtabliſhed by act of par. 0 
lege of ſending and reception of ambaſſadors; but it 18 lil 


% 


* 2 
#4 5 * 


aſfiſe of cloths, made throughout the land, and to ſix 
ſeals upon them; and another branch of his office is to 
collect a ſubſidy or auirage duty granted to the king. He 
bath his power by Stat. 25 Id. 3. Stat. 4. e. 1. and ſe- 
veral other ancient ſtatutes ; which appoint his:fees, and 
inflict a puniſhment for putiing his ſeal: to deceitful cloth, 
Sc. viz. a forfeiture of his cflice; and the value. 2 Fa, 
3. Stat. I. c. 4, 3 R. 2. c. 25 But there art now three 
officers belonging to the regulation of clothing, Who bear 
the diſtinct names of ſearcber, neaſurer, and aninager; all 
which were formerly compriſed in one perſono 4 A. 31. 
And ;becauſe the ſubjects of this kingdom ſhould not bs 


liament. See the Oct. Index to the Stats, it. Drapery. 


By 11 & 1 V. 3.c. 20. Alnage duties are taken away. 


Ainetum, A place where alder grow; drriaigrove. of 
alder trees ——Alnetum % abi alni arbores erge-. 
Domeſday- Book. Kahns ad et 44-04 0 ee 

Alodium, or allodium, In Doemeſday bgpibes fi Gol 
manor:- and aledarii lords of manors, or lords paramount. 
Quando meritur alodarius, rex inde habet relewationem fer- 
ræ, &c. Domeſday, tit. Kent. Co. Lit. 1, 5. See Fee, 


* * 8 - 


and Dalrymple's Feudal Tenures. Alſo Black. Com. 2 V. 


o 


42, 60, 105. B19. WORN d 00 8 A J ry 

Floverium, - 4 puri. This word is mentioned in 
Flag, IA, . c. ha. n 2% 27 

Bitarage, (aliaragium) The offerings made upon the 
altar, and alſo the profit that ariſes to the prieftby.reaſon 
of the altar, obventio altaris. Mich. 21 Bliz. It was de- 
clared that by altarag- is meant tithes of wool, lambs, 
colts, calves, pigs, chickens, butter, cheeſe, fruits, berbs, 
and other ſmall tithes with the offerings due: the caſe of 
the vicar of Wefi-Hadden in Northamptonſhire. But the 
word altarage at firſt is thought to ſignify no more than 
the caſual profits ariſing to the prieſt, from the peoples 
voluntary oblations at the altar; out of which a portion 
was aſſigned by the parſon to the vicar: ſince that, our 
parſons have generally contented themſelves with the 
greater profits of glebe, and tenths of corn and hay; and 
have left the ſmall tithes to the officiating prieſts: and 
hence it is that vicarages are endowed with them, Terms 


de ley, 39. 2 Cro. 516. + 44 


It ſeems to be certain, that the religious, when they | 


allatted the altarage in part or in whole to the vicar or 
chaplain, did mean only the cuſtomary and voluntary of. 
ferings at the altar, for ſome divine office or ſervice of 
the prieſt, and not any ſhare of the fianding tithes, whe- 
ther predial or mixt. Kenn. Paroch. Anti. Ghſſ, 

In the caſe of Fran ys and the maſter and brethren of 
St. Crofs, T. 1721, it was decreed, that where altara- 
gium is mentioned in old endowments, and ſupported by 
uſage, it will extend to {malt tithes, but not otherwiſe. 
Bumb. 79. | | 130 555 

ae en Calteratio Is the changing of a thing: and 
when witnefſes are examined upon exhibits, Cc. they 
ought to remain in the office, and not to be taken back 
into private hands, by whom they may be altered. Hob. 
254. | | 46-4 
"Zito E Baſſo, By this is meant the abſolute ſubmiſ- 
Gon of all differences. Pateat univerfis per preſentes quod 
Willielmus T. de V & Thomas G. de A. poſuerunt je in 
alto & baſſo in arbitrio guatuor hominum, viz.—de quadam 
querela pendente, &c, Et prædicti quatuor bomines judica- 
werunt, Ic. Dat. anno 2 Fen. 5. 


-- Amabpz, vel Imbabyz, A cuſtom 10 the honour 


of Clan, belonging to the earls of Arundel] : Pretium virgi- 
nitatis domino folvendum. LL. ecel. Gal. Howeli Dha, regis 
Waliiz. Puella dicitur e deſertum regis, & ob hoc regis 
e de ca amvabyr habere. This cuſtom Henry earl of 
Arundel releaſed to his tenants, Anno 3 & 4P.& M. 
Ambattus, A ſervant or client. Coavel. | 
Ambaſſadoz, {/ega/us) Is a ſervant of the ſtate, repre- 
ſenting the king in a foreign country, to take care of the 
public affairs, And ambaſſadors are either ordinary, or 
extraordinary; the ordinary ambaſſadors are thoſe who re- 
fide in the place whither ſent; and the time of their return 
being indefinite, ſo is their buſineſs uncertain, ariſing 
from emergent occaſions z and commonly the protection 
and affairs of the merchants 1s their greateſt care: the 
extraordinary ambaſſadors are made pro tempore, and em- 
ployed upon ſome particular great affairs, as condolements, 
. . 


A MI B 


| congratulations, or for vyercares of marfiage, &c. Pheir 
equi page is generally very magnificent ; and they may 
return without requeſtivg'of leave, anleſt there be u re- 


Aũ agent vepreſents the affairs only of his maſter; but 


none under the quality of à ſovereign prinee enn fend a 


royalty, hath loft his right of legation. No ſubject, 

ever ſo greut) can fend or receive an aj; 
and if a vice-roy does it, he will be guiky of high trea- 
ſom dothe electors and prinoeof Germany have the privi- 


mited only to matters tousking their on territories, and 
not of the ſtate of the empire. It is ſaid there can be no 
ambaſſador without letters of credence from his ſovereign, 
to another that hath ſovereign authority: and if a perſon 
be ſent from a king or abſolute potentate, though in his 
letters of prot "dar Fo is termed" an agent, yet he is an 
ambaſſador; he being for che public. 4 Ivf. 15 . 

« \mibaſſhdorr may, by a precaution, be warned not to 
come to the place where ſent; and if they then do it, 


„ 


even with: enemies in arms; they ſhall have the protection 
of the laws of nations, and be preſerved as princes, 
Moſt. 146. If a baniſhed man be ſent as an ambulſn dur to 


tained or moleſted there. 4 lf. 153. The killing of 
an abeſſa dun has been adjudged high treaſon. 3 aff. 8. 


riſdiction over their own families; and their houſes per- 
mitted to be ſanctuaries: but where perſons who have 
greatly offended fly to their houſes, after demand and re- 
faſal to deliver them up, they may be taken from thence. 
Anbaſſadors cannot be defended when they commit any 
thing againſt the ſtate, or the perſon of the king with 
whom they reſide. 4 If. 152. An ambaſſador, guilty 
of treaſon againſt the king's life, may be condemned and 


with demand to puniſh him, or to ſend him back to be 
puniſhed. 4 Inf, 152. 1 Noll. Rep. 18 55. 
If a foreign ambaſ/ador commits any crime here, which 
is contra jus pentium, as treaſon; felony, &e. or any other 
crime againſt the law of nations, he loſeth the privilege 
of an ambaſſador, and is ſubject to puniſhment as à pri- 
vate alien; and he need not be remanded to his ſovereign, 
but of curteſy. Dany, Abr. 327, But if a thing be only 
malum probibitum by an act of parliament, private law, or 
cuſtom of the realm, and it is not contra jus gentium, an 
ambaſſador ſhall not be bound by them. 4 If. 153. And 
it is ſaid * ambaſſadors may be excuſed of practices againſt 
the ſtate where they reſide, (except it be in point of confpi- 
racy, which is againſt the law of nations)- becauſe it doth 
not appean whether they have it i mandatis; and then they 
are excuſed by neceſſity of obedience. Bac. Max. 26. 
Zy che civil law, the perſon of an ambaſſador may not 
be arreſted; and the moveable goods of ambaſſadors, 
which are accounted an acceſſion to their perſons, cannot 
be ſeiſed on, as a pledge, nor for payment of debts, tho? 


maſter, Ge. Molloy 157. Danv. 328. 
By our ſtatute law, an ambaſſador, or public miniſter, 
or his domeſtic ſervants, regiſtred in the ſecretary's office, 
and thence tranſmitted to the ſheriff's office of London and 
Middle/zx,' are not to be arreſted; if they are, the proceſs 


ſhall ſaffer ſach' penalties and corporal puniſhments as the 
lord chancellor or either of the chief juſtices ſha!l think 
fit. Stat. 7 Aan. cap. 12. Alſo the goods of an ambe/- 
2 or of his ſervants, ſhall not be diſtrained. Stat. 

id. g 1 5 

4 Ces. 2. Widmore v. Alvarez: In the caſe of the 
French ambaſſador, it was ruled, that. the perſon need 
not lie in the houſe, but be muſt do ſome ada] ſervice 
there, L | 

Upon a motion to ſuperſede a proceſs againſt the defen- 
dant, upon the ſtatute 7 Han. c. 12. as being in the ſer- 
vice of a foreign ambaſſador; the court held, that to be a 


privileged ſervant within the act, it is not required that 
| the 


— 


2 


firaining elau ſe n their commiſſion, '' Molhy gl. 


an wnbaſpdr ought to fepteſont the greatneſs of his 
maſter; -2nd-His'affairs, de, By the aws of nations, 


amd aſſadur: king thats" deprived of his kingdom” und 


they fall be taken for enemies; but being onte admitted, 


the place from whence he is baniſhed, he may not be de- 


Some ambaſſadors are allowed, by conceſſion, to have ju- 


executed; but for other treaſons, he ſhall be fent home, 


by leave of the king or ſtate where they are reſident; but 
on refuſal of payment, letters of requeſt are to go to his 


ſhall be void, and the perſons ſuing out and executing it 
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the party actually live in the ambdſſador's houſe ;. yet it ib 


not enough that the party be regiſtred in the ſecretary's 


office as à ſervant ;/ but when he comes for the benefit of 


the act, he muſt ſhew the natur: ES fervice, that the 
court may judge, whether be be a domeſtic ſervant 
within the meaning of the act of parliament. In this 
caſe, it was objected againſt the defendant, that he was a 
trader, and ſo expreſly- excluded from privilege by the 
ſtatute: to which Mr. Solicitot General, who was coun- 


| ſel for the defendant, anſwered, that by. traders within 


this act, muſt be underſtood ſuch as may have the benefit 
of the ſtatutes. concerning banktupts, which infants are 
not intitled to, as it was determined in one Whitlock's, 
caſe; and that the defendant could prove he had exerciſed 
no trade fince. his full age. Fitægib. Rep. 20. 

A chaplain to an àmbaſſador, who does not do any 


duty in the ambaſſador”s | houſe, ſhall not be protected. 


Seacomb v. Bowley. Wille. Rep. part 1. 20. 8. 

The court of B. R. refuſe 1 allow. Caroliuo protec- 
tion, as interpreter to the ambaſſador from the Bey of 
Tripoly, it not appearing that he was a domeſtic ſervant. 
Will. Rep. part 1. 78, 9. | 3 58 vie anda 

To what laws an - ambaſſador, &c, is ſubject, vide 
Blackflot's Com. i V. 253; 4, Cc. e 
Ambi dexter, (Lat.) One that can uſe his left hand as 
well as his right; or that plays on both ſides. But in a 


legal ſenſe, it is taken for a juror or embraceor, who 


es money of both parties for giving his verdict; and 
ſuch a one ſhall be impriſoned, never more be of a jury, 
and further puniſhed at the king's: pleaſure. 5 Ed. 3. 
c. 10. e e 156. See Decies tantum. 
Ambza, (Sax. amber, Lat. amphora) A veſſel among 
the Saxons: it contained a meaſure of ſalt, butter, meal, 
beer, Se. Leg. Ine Wet Sane) i ons 

Ambzp, The place where the arms, plate, veſſels, and 
every thing which belong'd to bouſekeeping were kept; 
and probably the ambry at M eſminſter is ſo called, becauſe 
formerly ſet apart for that uſe: or rather the anmonery, 


from the Latin eleemoſpnaria, an houſe adjoining to an 


abbey, in which the charities were laid up for the poor. 
Amenable, (Fr. amexer): To bring or lead unto: or 
amainable (from the Fr. Main, a hand) ſignifies tractable, 


that may be led or governed: and in our books it is com- 


monly applied to a woman, that is governable by her huſ· 
band. Cow. Interp. It alſo, in the modern ſenſe, figni- 
fies to be reſponſible, or ſubject to anſwer, Cc. in a court 
of juſtice. 5 +: 122 ; 72 Helo 

mendment, /emendatio) The correction of an error 
committed in any proceſs, which may be amended after 
judgment; and if there be any error in giving the judg - 
ment, the party is driven to his writ of error; though 
where the fault appears to be in the clerk who writ the 


record, jit may be amended. ' Terms de Ley 39. 


At common law there was little room for amend- 
ments, which appears by the ſeveral ſtatutes of amend- 
ments and jeofails, and likewiſe by the conſtitution of the 
courts; for, ſays Britton, the judges are to record the pa- 
rols [or pleas] deduced before them in judgment; alſo, 
ſays he, Ed. 1. granted to the juſtices to record the pleas 
pleaded before them, but they are not to eraſe their re- 
cords, nor amend them nor record againſt their inrol- 
ment, nor any way ſuffer their records to be a warrant to 
Juſtify their own miſdoings, nor eraſe their words, nor 
amend them, nor record againſt their inrolment. This 


ordinance of Ed. 1. was ſo rigidly obſerved, that when 
juſtice Ingbam, in his reign, moved with compaſſion for 


the circumſtances of a poor man who was fined 135. 4d: 
erazed the record, and made it 67. 8 d. he was fined 800 
marks, with which, tis ſaid, a clock-houſe at Weſtminfter 
was built, and furniſhed: with a clock; but as to the 


clock, it has been denied by authors of credit. Notwiths | 


ſtanding what is mentioned above, there were'ſome caſes 
that were amendable at Common law. * rbeilg 

Original writs are not amendable at Common law, for 
if the writ be not good, the party may have another ; 
Judicial writs may and have been often amended. 8 Rep. 157. 

Whatever at Common law might be amended: in civil 
caſes, was at Common law amendable in eriminal caſes, 
and ſo it is at this day; reſolved by Hoſe Ch. J. Powell 
and Powis J. 1 Salk, 51. ph, 14. 5 


31 . 14. 


AM B 


Tho' mi/awarding of procgſi on the roll might be amend: 
ed at Common law the /ame term, becauſe it was the act of 
the court; yet if any clerk at Common law iſſued out an 
erroneous proceſs on a right award of the court, that was 
never amended in any cafe at the Common law. 1 Salk. 

'Statutes of amendment extend any to pleadings of re: 
cord, therefore pleadings, while iz paper, are amendable 
by the Common law. Anciently all pleas were ere tenus 
at the bar; and then, if any error was ſpied in them it 
was preſently amended; Since that cuſtom is changed, 
the motion to amend, becauſe all in paper, ſucceeded, in 
the room of it; and it is a motion that the court cannot 
refuſe: hut they may refuſe it if the party deſiring it refuse 
to pay coſts, or the amendment defired ſhould amount to a 


new. plea, a 10 Mod. 88. . 4 94 6 A 10 
But the law reſpecting amendments has been much ex- 
tended by the following ſtatutes: y) ũ .- 
Stat. 14 £d.:3..c.6..It is aſſented; that by the miſ⸗ 
priſion of a elerk in any place whereſoever it be, no pro- 
ceſs ſhall. be annulled or diſcontinued, by miſtaking in 


1 writing one ſyllable or one letter too much or too little; 


but as ſoon as the thing is perceived, by challenge of the 
party, or in other manner, it ſhall be haſtily amended in 
due form, without giving advantage to the party that 
challengeth the ſame, becauſe cf ſuch miſpriſion. Lud 
Zy this ſtatute the juſtices had liberty, on challenge of 
the party, to amend the proceſs Where the clerk had miſ- 
taken one ſyllable or letter, and the judges afterwards 
conſtrued the ſtatute ſo favourably, that they extended it to 
a ard; but they were not ſo well agreed, whether they 
could make theſe amendments, as well after as before judge. 
ment; for they thought their authority was determined by, 
the judgment; and therefore to put an end to the diver- 
ſity of opinions by the following ſtatute, i. g H. 5. c. 4. 
It is declared that the, judges ſhall have the ſame; power, 
as well after as before judgment, as long as the record in 
proceſs is before them. Gilb, H. C. B. 1100 
his ſtatute is confirmed by ſtatute 4 Hen. 6. C. 3. with 
an exception, that it ſhall, not extend to proceſs. on out- 
lawry, or to records or proceſſes in Wales. But accords 


ing to 2 Sand. 40. this laſt, exception, and the like ex- 


ception in 8 Hen. 6. c. 15. ſeem tobe. annulled. by the 
ſtatute 27 Hen, g. c. 26. by which it is enacted, that the 
2 England ſhall be uſed, practiſed and executed in 
Though the foregoing ſtatutes gave the judges a greater 
power than they had before, yet it was found that they 
were too much cramped, having authority to amend no- 
thing but proceſi, which they did not conſtrue in a large 
ſignification, fo as to comprehend the whole proceedings 
in real and.. perſonal actions, and criminal and common 
pleas, but confined it to the mze/ne-proce/5 and : 7 proceſs. 
$ Co. 157. 4. And therefore, to enlarge the aüthority of 
the courts, the ſtatute 8 Hex. 6. c. 12. gives power to 
amend what they ſhall think in their, diſcretion to be the 
miſpriſion of their clerks in any record, proceſs, and plea, 
warrant of attorney, writ, panel, or return, Gilb. H. 
e,, c odors bioaw 
There are only two ſtatutes of amendments, ix. the 
14 Ed. 3. Stat. 1. c. 6. and 8 H. 6. c. 12. C 15. the reſt 
are reckoned to be ſtatytes of jeofails, and not of amend- 
ments; per Powell J. 1 Salt. 5 1. pl. 14. Mich. 3 Ann, 
B. R. in caſe of The Queen v. Turchin. And ibid. he held 
that the 8 H. 6. was only to inlarge the ſubject- matter of 
14 Ed. 3. and that 14 E,. z. extends only to proceſs out 
of the roll, vis. . writs that iſſue out of the record, and 
not to proceedings in the roll itſelf; but that the 14 F. z. 
extends not to the king, becauſe of theſe words [challenge 
of the party) and that the ſtatute 8 H. 6. has always been 
conſtrued in imitation of the; act of Ed. 3. and the ex- 
ceptien.in the ſtatute of H. 6. Was only ex abundanti cau- 
tela; and all judges and ſages of the law in all ages have 
taken it not to extend to the crown; and the caſes. on 
the other ſide are not to be relied upon 
Farther by Stat. 8 Hen. 6. c. 15. The king's juſtices, 
before whom any miſpriſion ſhall be found, be it in any 
records and proceſſes depending before them, as well by 
way of error as otherwiſe, or in the returns of the ſame, 
by ſheriffs, | coroners, bailiffs of franchiſes, or any other, 
vw wb 5 Þ 1290 1 % ws 2d BF: 
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by mĩſpriſion of the clerks of any of the ſaid courts, dr of 
the ſheriffs, coroners, their clerks, or other officers clerks, 
or other miniſters whatſoever, in writing one letter or one 
ſyllable too much or too little, ſhall have power to amend 
the ſame. - | FRAN 

As theſe ſtatutes only extended to what the juſtices 
ſhould interpret the miſpriſion of their clerks, and other 
officers, it was found by experience, that many juſt cauſes 
were overthrown for want of form, and other failings, 
nt aided by this ſtatute, though they were good in ſub- 
ſtance ; and therefore the ſtatutes of jeofail were made. 
Gilb. H. C. B. 111. See Jeofail, - 

By the foregoing ſtatutes the faults and miſtakes of 
clerks are in many caſes amendable: the miſpriſion of a 
clerk in matter of fact is amendable; though not in matter 
of law. Palm. 258, If there be a miſtake in the- legal 
form of the writ, it is not amendable: there is a diverſity 
between the negligence and ignorance of 'the clerk that 


makes out writs; for his negligence (as if he have the 


copy of a bond, and do not purſue it) this ſhall be 
amended; but his ignorance in the legal courſe of original 
writs is not amendable, 8 Rep. 159. A party's name 
was miſtaken in an original writ; and it appearing to the 
court that the curſitor's inſtructions were right, the writ 
was amended in court; and they amended all the proceed- 
ings after. 2 Yent. 152. Cro. Car. 74. If a thing 
which the plaintiff ought to have entered himſelf, being 
a matter of ſubſtance, be totally omitted, this ſhall not 
be amended ; but otherwiſe it is if omitted only in part 
and miſentered. Danv. Abr. 346. By the Common 
law a writ of error, returned and filed, could not be 
amended; becauſe it would alter the record: but now by 
Stat. 5 Geo. 1. cap. 13. Writs of error, wherein there 
ſhall be any variance from the original record, or other 
defect, may be amended by the court where returnable. _ 

When the award of a writof inquiry on the roll is good, 
the writ ſhall be amended by the roll. Cartb. 70. The 
court cannot amend to make a new writ; or to alter a 
| writ, and adapt it to another purpoſe, Sc. only 
when the writ is bad and vicious on the face of it. Mad. 
Caf. 263, 310. | [2 1G e HOP. 
With reſpe& to declarations, a declaration grounded 
on an original writ may not be amended, if the writ be 
erroneous: though if it be on a bill of Middleſex or a 
latitat, it is amendable. 1 Lill. Abr. 67. Declarations 
upon any penal ſtatutes, qui tam, &c, may not be amended 
after iſſue joined. 2 Mod. 144. (but wide Poſt.) And 


indictments of treaſon, and felony, writs of appeal, &c. 


are excepted out of the ſtatutes of amendments; though 
ſome things in them are amendable at Common law, 
Mod. Caf. 269. Pt 3,08 04 a. 

A plaintiff may amend his declaration in matter of form 
after a gtieral iſſue pleaded, before entry thereof, with- 
out payment of coſts: if he amend in ſubſtance, he is to 
pay coſts, or give imparlance; and if he amend after a 
ſpecial plea, though he would give imparlance, he muſt 
pay coſts, 1 Lill. 58. A declaration in eje&ment, laid 
the demiſe before the time; this was not anmendable, for it 
would alter the iſſue, and make a new title in the plaintiff, 
1 Salt. 48. The plaintiff declared on the ſtatute of Vin- 
ton for a robbery done to himſelf, when it ſhould have 
been of his ſervants; he had leave to amend. 3 Lev. 
347. If a defendant pleads a plea to the right, or in 
abatement, the plaintiff may amend his declaration ; but 
not where he demnrs, for this fault may be the cauſe of 
the demurrer. 1 Salk. 50. A demurrer may be amended, 
after the parties have joined in demurrer, if it be only in 
paper. S:yle 48. Where a plea ſhall be amended, when 
— paper, or on record, c. ſee the ſtatute 4 Geo. 2. c. 
2 s ho ; ” 

As to the amendments of records, c. an iſſue entered 
upon record, with leave of the court may be amended; 
but not in a material thing, or in that which will deface 
the record. 1 Lill. Ar. 61. A record may be amended 
by the court in a ſmall matter, after iſſue joined, fo as the 
plea be not altered. Danv. Abr. 338. If on a writ of 
error a record is amended in another court in affirmance of 
the judgment, it muſt be amended in the court where 
judgment was given. Hardr. 505, Where the record 
of i prius does not- agree with the original record, it 
may be amended after verdict, provided it do not change 
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the iſſue: but a record ſhall not be amended to attaint the 
jury, or prejudice the authority of the judge. A general 
or ſpecial verdi& may be amended by the notes of the 
clerk of aſſiſe in civil cauſes; but not in criminal actions. 
1 Salk, 47. The iſſue roll ſhall be amcaded by the im- 
parlance roll, which is precedent: but a roll may not be 
amended after verdict, when there is nothing to amend it 
by; tho ſurpluſage may be rejected, and ſo make it 
aan. j.. 
In an action on the ſtatute of 0 a verdi& was given 


for the plaintiff, and taken on one of the counts, in the 


declaration. The other counts being found for defen - 
dant. Motion in arref of juugment. The principal cauſe 
was, the chrifian name of one of the perſons mentioned 
in that count (rightly named, in that count, before) was 
miſtaken, in the ius roll, which had been carried in, 
whereby the count was rendered abſurd, and bad. The 
court gave leave to file a right bill, (the proceedings be- 
ing by bill, ) and afterwards amended the iſue roll, by the 


bill.— The ai privs roll was right.—Gardzer gui tam v. 


Brown B. R. Tin. T. 15 Geo. 3. This was done, as an 
amendment at Common law. | T% 


A miſtake of the clerk in entering a judgment; as 


where it was that the defendant recovered, inſtead of the 
plaintiff, &c, was ordered to be amended. Cro. Fac; 631. 
Hutt. 41. A judgment may be amended by the paper 


| book figned by the maſter. 1 Salk. 50. At Common 


law, the judges may amend their judgments of the ſame: 
term; and by ſtatute of another term. 8 Rep. 156. 
14 F. 3. If judgments are not well entered, on payment 
of coſts they will be ordered to be ſo: when judgments 
are entered, tis ſaid the defects therein being the act of 
the court, and not the miſpriſion of the clerk, are not 
amendable. Golſs, 104. Miſtakes in returns of writs, fines 
and recoveries, made by mutual aſſent of parties may be 
amended, 5 Nep. 45. Judgment ſhall not be ſtaid after 
verdict, for that an original wants form, or varies from 
the record in point of form, which are amerdable. 5 
Nep. 45. After verdict given in any court of record, 
there ſhall be no ſtay of judgment for want of form in 
any writ, or inſufficient returns of ſheriffs, variance in 
form between the original writ and declaration, c. 
Stat, 32 H. 8. 18 Eliz.' Vide 5 Geo. 1. c. 13. Where 
judgment ſhall not be reverſed for defects in form or ſub- 
ſtance. And ſee title Jeotail. i 1 
In the caſe of Newcomb v. Green B. R. the paſtea was 
amended by the 2 notes. Vilſ. Rep. part 1. 33. 
2 Stra. 1197. S. C. Nc ine 
As to amendment, and the ſtatutes relative thereto, 
vide Blackft, Com, 3 V. 406, Cc. And ſee Buller's Ni, 
Prius, 296, c. J)) 
Amendments are uſually. made in affirmance of judg- 
ments; and ſeldom or never to deſtroy them: and where 
amendments were at Common law, the party was to, pay a 
fine for leave to amend. 3 Salk. 29. Vide Com. D. 1 J. 
tit. Amendment. ; 2244 DA WAY 4 VS 
- Imerciament, amerciamentum, (from the Fr. merci) 
ſignifies the pecuniary puniſhment of an offender againſt 
the king or other lord in his court, that is found to be in 


” 


miſericordia, i. e. to have offended, and to ſtand at the 


mercy of the king or lord, The author of Terms de Ley 
ſaith, that amerciament is properly a penalty aſſeſſed by 
the peers or equals of the party amerced, for the offence 
done; for which he putteth himſelf at the mercy of t 

lord. Terms de Ley 40, And by the ſtatute of Mag 

Charta, a freeman is not to be amerced for a ſmall fault, 
but proportionable to the offence, and that by his -peers. 
9 H. 3. c. 4. Amerciaments; are a more merciful penalty 
than a fine; for which, if they are too grievous, a releaſe 
may be ſaed by an ancient writ called moderata miſericor- 


ia. The difference between amerciaments and fines, is 


this; fines are ſaid to be puniſhments certain, and grow 
expreſly from ſome ſtatute ; but amerciaments are ſuch as 
are arbitrarily impoſed. MKitch. 78, Alſo fines are im- 


poſed and aſſeſſed by the court: amerciaments by the 


country: and no court can impoſe a fine, but a court of 
record: other courts can only amerce. 8 Rep. 39, 41. 

A court-leet can amerce for public nuſances only. 1 
Sannd, 138. For a fine and all amerciaments in a court - 
leet, a diſtreſs is incident of common right: but for amer- 


ciament in a court baron, diſtreſs may not þe taken but by 
y preſcription, 
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muſt be affeered by freeholders of the manor, or debt will 


cord, the plaintiff be nonſuited, barred, c. he ſhall not 


goats or lambs fins: that 
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3 lord — — an action of debt, or diſtrain 
for it, and impound the diſtreſs, or ſell it at his pleaſure: 
but he cannot impriſon for it, 8 Rep. 41, 45- Fide the 
caſe of the Duke of * v. Alcoci, B. R. Wilſ. Rep. 
part 1. 248. Ia courts baron the amerciaments ought to 
be affeered; but tis otherwiſe of ſines impoſed by a court 
of tecord- 2 I. 27. An amerciament of a frecholder 


| 


not lie for it. Baldwin v. Tudge, 'Will. Rep. 2-20. In 
the court baron, tenants not doing ſuit of court, perſons 
making any incroachments, not performing what is or- 
dered, or for other miſdemeanors there puniſhable, are to 
be amerced: thele amerciaments are made upon preſent- 
ment of the jury; and if they are grounded upon a void 
preſentment, the amerciaments ate alſo void. 1 Lill. Abr. 


x There is alſo: amercement in pleas in the courts of re- 
cord, when a defendant delays to tender the thing de- 
manded by the king's writs, on the firſt day. Ca. Lit. 
116. And in all perſonal actions without force, às in 
debt, detinue, c. if the plaintiff be nonſuited, barred, 
or his writ abate for matter of form, he ſhall be amerced : 
but if on judicial proceſs, founded on a judgment and re- 


be amerced. . 1 Nel. Abr. 206. And an Infant, if 
nonſuited, is not to be amerced: *tis otherwiſe when at 
age. | Jenk. Cent. 258. The capias pro fine is taken 
away, by 5 V M. c. 12 5 


Sheriffs are to be amerced for the faults of their officers; | 


and clerks of the peace are amerceable in, B. R.] for: grois | 
faults in indictments removed thither. Hill. 21 Car. 
The amerciament of the ſheriff, or other officer of the king, 
is called amerciament royal. Terms de Ley. A town ſhall 
be amerced for the eſcape of.a-muyderer, in the day-time: 


and if the town: be walled, tis ſaid, it ſnall be ſubject to without paying therefore to the king's officers.  - 


amercement, whether by day or night. 3 Inf. 53. Aner- 
ciaments are likewiſe in ſeveral other caſes. See Blarkf. 
Cam. 3 V. 159. 18 | | | 
Ameſſe, (from the Lat. ami2us). Is taken for a prieſtly 
- garment. | 1 e- e 
Amicia, (che ſame. with aluntium) A cap: made. with 
gart whereof which covered 
the head was ſquare, and one part of. it hung behind, and 
covered the neck. Monafticon, 3 bm. þ. 36. 
_ 2Imitius,''Was the uppermoſt of the ſix: worn | 
by prieſts, tied ronnd the neck, and it covered the breaſt 
and heart.— Ne inde ad linguam tranſeat mendacium, ne va- 
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corporation or fraternity, and their ſucceſſors, gc. And” 
the right of amortization is a privilege or licence of taking 
in mortmain. Jus amottizationis eff. privilegium ſeu li- 
centia capiendi in manum mortuam. In the ſtatute de li- 
bertatibus perguirendis anno 27 Ed. 1. Stat. 2. the word 
amortiſentent is uſed. NE > 8140 
Amoztize, (Fr. amortir,] Is to alien lands in mort- 
main. See Mortmain, and the Stat. 7 Ed. 1. Stat. 2. of 


amortizing landes. A a th 

Impliation, Canpliatio] An enlargement, but in 
ſenſe ot law it is a referring of judgment, till the cauſe is 
further examined. WE | | 


Amp, (amicus In law prochein amy is the next friend 
to be truſted: for an infant. And infants are to e by 
prochein- amy Ci. e. next friend) or guardian, and defend by 
guardian. Alien amy is a foreigner here ſubject tb ſome 
prince in friendſhip with us. bits ins © 
An, Jour 4 Maſte, (Fr.) Year, day and waſte; a 
forfeiture of lands to the) king by tenants committing fe- 
lony, and afterwards the land, falls to the lord, .' - 
Anceſtoz, (antecgſſir) Signiſies as much as predecgſor, 
or one that has gone before in a family: but the law 
makes a difference between what we commonly call an 
anceſtor and a predeceſſor ; the one being applied to a 
natural, perſon and his anceſtors, and the other to a body 
politic and their predeceſſors. Co. Lit. 78. 6. A pre- 
poſſeſſor of an eſtate hath been called anceſor. 
Anceſtrel, What relates to or hath: been done by one's 
anceſtors; as Homage, anceftrel, Kc. Fi a 

Anchoꝛ, Is a meaſure of brandy, &c; containing ten 
gallons.: Lex Mera. 

Anchoꝛage, (ancoragium) A duty taken of ſhips for = 
uſe of the haven where they caſt anchor. MS. Arth. 
Trevor, Ar. The ground in ports and havens belonging 
to the king, no perſon can let any anchor fall thereon, 


Ancients, Gentlemen of the int of court. In Gray 


nm the ſociety conſiſts of benchers, ancients, barriflers, and 
\ /udents under the bar; and here the ancients. are of the 
oldeſt, barriſters. In the Midali Temple, ſuch as have gone 


through, or are paſt their readings, are termed ancients ; 


the inns of - Chancery. conſiſt of ancients and ſtudents or 


clerks; and from the antients one is yearly: choſen the 
principal or treaſure. „ n m. 

Ancient Demeſne, or demain (vetus patrimonium d- 
mini). Is a tenure whereby all the manors belonging to the 
crown in the days of St. Edward, and William, called the 
Conqueror, were held. The number and names of all ma- 


ritates cygitet.— Amictus, alba, cingulem, ffola, manipulus |, nors, after 8g ſurvey made of them, were written in the 


& plancta.— Theſe were the ſix garments of prieſts. 
_ *Imicus:Curiz,. 1+ a judge is doubtful or miſtaken in 


book of Damęſday; and thoſe which by that book appear 
to have at that time belonged to the crown, and are con- 


matter of law, a tander-by may inform the court, as |tained under the title terra regis, are called ancient de- 


amicus curi . 2 Co. Ia. 178. In ſome caſes, a things is 
to be made appear by ſuggeſtion on the roll by motion; 
ſometimes by pleading; and ſametimes as amicus curiæ. 
2 Keb. 548. Any one as :amicus curie.may. move to quaſh 
a vicious indictment; for if there were a trial and verdict, 


meſne. Kitch. 98. Thel lands which were in the poſſeſ- 
ſion of;. Edward the, confsfſor, and were given away by 
him, are not at this day ancient demeſne, nor any others, 
except thoſe writ down in the book of Dome/day; and there- 
fore, whether ſuch lands are ancient demeſne or not, is 


judgment muſt? be arreſted. Camberb. 13. A counſelſ co be tried only by that baok.. ).11 Salk. 57. 4 nfl. 269. 


urged, that he might, as emicus: curiæ, inform the court, 
of an error in proceedings, to prevent giving falſe jud 8 
ment; but it was denied, unleſs the: party was preſen 
2 Show. Rep. 299797. en ant A 
Amittere Legem Terræ, To loſe and be depri ved of 
the liberty of ſwearing in any court: as to. become infa- 
mous, renders a perſon incapable of being an evidence. 
Vide Glanvil, lib. 2. And ſee the ſtatute gi Eli. cap. 9. 
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againſt perjury. So a man chat is outlawed; Ac. is ſaid 
zo boſe bis law, i. e. is put out of the protection of the 
law, as leaſt-ſo far as relates to the ſuing in any of his 
majeſty's eourts of juſtice, tho he may be ſued. | 
- Immabzagium, A ſervice, ——Terre in com. Flint. 
tenentur de domino rege per certa ſervitia, & per ammo- 
ö e r 7 quod ad guingu⁰ folides . extenditur cum accederit. 
Pat. 7 Ed. 2. | | 
Amneſtp, (amneffia, oblivio)- An: att of:pardon- or - 
fivion, ſuch as was granted at the: reſtoration by king 
Charles II. 6:5 4+ 1 pi 
-Amnicam-Jnſulz, 1ſes upon the weſt coaſt of Britein,, 


Blount. | 
' Pmoztization, Camortixatio, Fr. . amortifſement ) Is an 


He, 188. 1 Brownl, 33. 9 25 I 

But if the the queſtion is, whether lands be parcel of a ma- 
nor. Which is ancient demeſne, this ſhall, be tried by a 
jury. N Salt. 56, 774. Vide Com, Dig. I FV. tit. Abate- 
ment. | Sci nA 

Where ancient demeſne is pleaded as to ſuch a manor, 
and iſſue is taken whether tis ſo or not, this ſhall be tried 


9. by che book of Dome/aay ;. but if iſſue be taken, that cer- 


tain acres are parcel of the manor of H. which is ancient 
demeſne, that ſhall, be tried by a. jury; for parcel or 


not parcel is matter of fact, . which.cannot be tried by 
that book. 9 Rep. caſe of the abbot of Strata Mar- 


cella.  ' | | 

Fitæ berbert tells us, that tenants in ancient deme/ne had 
their tenures from ploughing the king's lands, and other 
works tawards the maintenance of the king's ſree hold, on 
which account they had liberties granted them. F. V. B. 
14, 228. And there were two forts of theſe tenures and 
tenants; one hat held their lands freely by charter; the 
other by copy of court - roll, according tothe cuſtom of the 
mayor. - Brit. c. 66, The tenants holding by charter 
cannot be impleaded out of their manor; for if they are, 


alienation of lands or tenements in mortmain, vix. to any they may abate the writ by pleading their tenure: the 


y are 
free 
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ſree from toll, for all things bought and ſold conterning | 
their ſubſtance and huſbandry. | And they niay not be 
impanelled upon any inqueſt, F. N. B. 14 I tenants 
in ancient demeſue are returned on juries, they may have a 
writ de nen pouendis in afſsis, &c. and attachment againſt 
the ſheriff. 1 Rep. 105. And if they are diſturbed by 
taking duties of toll, Cc. they may have writs of mon 
gra verunt, to be diſcharged. Theſe tenants are free as 
to their perſons; and their privileges are fuppoſed to 
commence by act of parliament; for they cannot be cre- 
ated by grant at this day. 1 Salk. 57. 8. 

Lands in ancient demęſae ate extendible upon a ſtatute 
merchant,” ſtaple, or elegit. 4 Ia. 270. No lands 
ougbt to be accounted ancient demeſne but ſuch as are held 
in ſocage; and whether it be ancient deme/ne or not, ſhall 
be tried by the book of Dome/day. A leſſee for years can- 
not plead in ancient demeſne nor can a lord iu action 
againſt him plead ancient deme/ae, for the land is frank- 
fee in his hands, Danv. Abr. 660. N 

In real actions, ejectment, replevin, c. ancient demeſne- 


- 


is a good plea; but not in actions merely. perſonal. | 


Danv. 658. If in ancient deme/ne a'writ of right cloſe be 
brought, and proſecuted in nature of a formedon; © fine, 
levied there by the cuſtom, is a bar: and if this judg- 
ment be reverſed in C. B. that court ſhall only adjudge, 
that the plaintiff be reſtored to his action in the court of 
ancient demeſue; unleſs there is ſome other cauſe, which 
takes away its jur:{diion, Tent. Cent. 87. Dyer 373. | 
A fine in the king's courts. will change ancient deme/ne to 
frank-fee at Common Jaw; ſo if the lord enfeoffs another 
of the tenancy ; or if the land comes to the king, Cc. 

4 nfl. 270. See Fine. SN | 

But if the lord be not a party, he may have a writ of 
diſceit, and avoid the fire or recovery; for lands in an- 
cient demeſne were not originally within the juriſdiction 
of the courts of Weſtminfler ; but the tenants thereof enjoy 
this amongſt other privileges, not to be called from the 
buſineſs of the plough by any foreign litigation. 7 Hen. 
4, 44. 1 Kol. Abr. 327. E 
If the lord be party, then the lands become frank- ſee, | 
and are within the juriſdiction of the courts of We/tminſter, 
for the privilege of ancient demeſne being eſtabliſhed for 
the benefit of lord and tenant, they may deftroy it at 
pleaſure, 2 Rol. Abr. 324. 1 Salt. 57. . 

With reſpe& to plaaing; it is to be obſerved, that in 
all actions wherein, if the demandant recovers, the lands 
would be frank-fee, ancient demeſne is a good plea, 
1 Nel. Abr. 322. 

Therefore in all actiòns rea}, or where the realty may 
come in "queſtion, ancient demeſne is a good plea; as 
offife, writ of ward of land, writ of account againſt a 
bailiff of a manor, writ of account againſt a guardian, &c. 
See 4 inſt. 270. 1 Rol. Abr. 322, 323. : 
In replevin ancient demeſne is a good plea, becauſe by 
| Intendment the freehold” will come in queſtion. -Godb, 

64. 1 Ba. 108. | _ 

In an gjectione firme ancient demeſne is a good plea; 
for by common intendment the right and title of the land 
will come in queſtion; and if in this action it ſhould 

not be a good plea, the ancient privileges of thoſe tenants 
would be joſt, inaſmuch as moſt titles at this day are tried 

by ge&ment, Hob. 47. 1 Bulft. 108. Hel. 177. Cre. 
Eliz. 826. 5 

But in all actions merely perſonal, as debt upon a leaſe, 
triſpaſs guare clauſum fregit, &c. ancient demeſne is no 
plez. A066. 47. 5 Co. 105. Vide Com. D. 1 F. tit. 

Abatement. | 

Ancient, (Fr. ancienete, Lat. antiquitas) Elderſhip 
or ſeniority. This word is uſed in the ſat. of /reland, 

14 Hen. 3. . nh} 2 

Jadena, A ſwath in mowing : it likewiſe ſignifies as 
much ground as a man can (tride over at once. 

- Baclacius, A ſhort knife or dagger.—Loricd erat in- 
dutus, geſtans anelacium ad lumbare. Mat. Paris 277. 

Ankeldtyhde, or anftaltihle, A ſimple accuſation; for 
the Saxons had two ſorts of accuſation, wiz, fmplex and 
iriplex ; that was called ſingle; when the oath of the cri- 

minal and two more was ſufficient to diſcharge him; but 
his own oath, and the oaths of five more were required to 


4 


: tile. 
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peſt lapidem, vel examen uſque ad Wriſſe. Leg. Adelſtani, 
cap.' 195 apud Brompton, Bf eng 1536 
Angaria, (from the Fr, angarie, i. e. perſonal ſervice) 
Is a troubleſome vexatious duty or ſervice which tenants 
were obliged to pay their lords; and they pei formed it in 
their own perfons. Terram liberam ab omnibus "angariis 
& exadionibus, c. MS. Eliam Aſhmole, arm.—Pre- 
fationes angariarum & perangariarum, plauſtrorum & na- 
vium. Impreſſing of ſhips, - Blount. e ; 
| | Angelica Ueſtis, A monkiſh garment which laymen 
put on a little before their deaths, that they might have 
the benefit of the prayers of the monks, It was from 
them called angelicus, becauſe they were called angeli, 
who by their prayers anime /aluti ſuccurrebant. And the 
word ſuccurrendum, in our old books, is underſtood of one 
who had put on the habit, and was near death: , quis 
ad ſuccurrendum metu mortis fe loco prænominato dederit, 
lic recipittur, Monaſlicon, 1 tom. p. 632. 
Angel, Significs, in the computation of money, ten 
ſhillings of Engliſb coin. 5 V4 | 
Angild, (angildun,) The bare ſingle valuation or com- 
penſation of a criminal; from the Sax. an one, and gila, 
payment, mulct, or fine. Una ſolutio, fi villanus furatus 
fuerit, Sc. Et habeas plegiam, admoneas eum de angildo. 
Terigild was the double mulct or fine; and zrigild the tre- 
ble, according to the rated ability of the perſon. Law 
of Ina. c. 20. Selm. | se, 
- Inhlote, A ſingle tribute or tax. The words anblote 
and an/eet are mentioned in the laws of William the Con- 
gueror : and their ſenſe is, that every one ſhould pay ac- 
cording to the cuſtom of the country, his part and ſhare, 
as ſcot and lot, Sc. Leg. M. 1. c. 64. | 
Aniens, (Fr.) Void, being of no force, F. N. B. 
214. tg | | 
Annales, Yearlings, or young cattle of the firſt year. 
—Ftuli primo anno poſiquam nati ſunt, vituli vocantur; fe- 
cundo compoto annales vocantur; tertio bowiculiz quarts 
bovetti,—Regulz compoti domus de Farendon, MS. 
Annats, (annates) This word has the ſame meaning 
with firſt-fruits, anno 25 H. 8. c. 20. The reaſon of the 
name is, becauſe the rate of the firſt-fruits paid for ſpi- 
ritual livings, is after the value of one year's profit. 
Annates more ſua appellant primos fructus unius anni ſacer- 
detii vacantis, aut dimidiam eorum partem. Pol. Virgil de 
Invent, rer. lib. 8. c. 2 2 
Anneating ok Tile, (anno 17 EA 4.) From the Sax. 
onzlan accendere, ſignifies the burning or hardening of 


Inniented, (from the Fr. anneantir) Abrogated, fru- 
ſtrated, or brought io nothing. Lit. c. 3. ſet. 741 
Anniverlarp Days, (dies anniwerſarii) Solemn days 
appointed to be celebrated yearly in commemoration of 
the death or martyrdom of ſaints ; or the days whereon, 
at the return of every year, men were wont to pray for the 
ſouls of their deceaſed friends, according to the cuſtom of 
the Roman Catholics, mentioned in the ſtatute of 1 Ed. 6. 
cap. 14. and 12 Car. 2. cap. 13. This was in uſe 
among our ancient Saxons, as you may ſee in Lib, Ramey). 
Je. 134.—Anniverſaria dies ideo refetitur defundtis, . quo- 
niam neſcimus qualiter eorum cauſa habeatur in alia vita. 
Alcuinus's Divine Offices, The anniver/ary, or yearly 
return of the day of the death of any perſon, which the 


religious regiſlered in their obitual or martyrolog y, and an- 


nually obſerved in gratitude to their founders and bene- 
factors; was' by our forefathers called a yrar-day and a 
mind. day, i. e. a memorial day: and tho? this proceeded 
from one of the trading arts of the prieſts, who got many 
a legacy for thus continuing the memorial of their friends; 
yet, abating the ſuperſtition of it, we muſt confeſs this 
practice of theirs has been a great advantage to the hiſ- 
tory of men and times, by fixing the obits of great and 
ood men. | h 

Anni Nabiles, (Lat.) When a woman is under 12 
years of age, her age to marry, ſhe is ſaid to be infra annos 
nubiles, and unmarriageable; ſo that it Ggnifies the mar- 
riageable age of a woman, 2 Co. Inft. 434. | 
nno Domini, The computation of time from the in- 
carnation of our Saviour; which is generally inſerted in 
the dates of al! public writings, with an addition of the 


free him a triplici atcuſatione. Somner. In the laws of 
Adelſſum we read Et ſi an 
1 


| 


feldtyhde fit, immergatur manus | 


year of the king's reign, Sc. The Romans began their 
era of time from the building of Rome: the Grecian, 
5 computed 
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repugnant, 1s void. Co, Lit. 146. a. 2 Bulft. 149. 
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computed. by ompiads; and the Chrifians, reckon from 


the birth of Jet Chriſt. | 


1 . 


Innoiſance, Annopance, or noj/axce, is, a word uſed 


for any hurt done to a public place, as a highway, bridge, 


river, c. or to any private place, by laying any thing 
therein that may breed infection, by incroachments, or 
ſuch like means; and it is alſo taken for the writ brought 
upon ſuch a tranſgreſſion. This word is mentioned anno 
Vide Nu/ſance and highways, 

Annua Penſlone, An ancient writ for providing the 


| king's chaplain unpreferred with a penſion. It was brought 


where the king had due to him an annual penſion from an 


abbot or prior, for any of his chaplains whom he ſhould. 


nominate, (being unprbvided of livings) to demand the 
ſame of ſuch abbot or prior, Reg. Orig. 165, 37. 
Annuale, A word ſignifying the yearly rent or income 
of a prebendary. „ 
Annual ia, A yearly ſtipend aſſigned to a prieſt for cele- 
bratiog an anniverſary, or for ſaying continued maſſes one 
year, for the ſoul of a deceaſed perſon.—[nbibemus quoque 
diſtrictius ne aliguis rector eccleſie faciat hujuſmodi pactum 
cuni ſuo ſucerdote, videlicet quod ipſe ſacerdos præter cætera 
ipendia poterit recipere annualia & triennalia. Conſt. 
Rob. Groſteſt Epiſcopi Lincoln. in Append. ad Faſcic. 
411. „„ . 
b Annuitp, (annuus redditus) Is a yearly rent, payable for 
term of years, life, or in fee; andit is uſed for a writ that 
lies againſt a perſon for recovery of ſuch rent. Reg. Orig. 
158, Annuity bath alſo been defined to be a yearly pay- 
ment of a certain ſum of money, granted to another for 
life, &c. to be received of the grantor or his heirs, ſo 
that no freehold be charged therewith ;* whereof a man 
ſhall never have aſſiſe or other action, but a writ of an- 
nuity. Terms de Ley 44. Com. D. 1 J. tit. Action,  &C,, 
To make a good grant of an annuity, no particular 
technical mode of expreſſion 1s neceſſary. For if a man 
grants an annuity to another, to be received out of his coffirs, 


or to be received out of a bag of money, or to be received. of 
a firanger, yet this is ſuificient to charge his perſon, and 


the ſubſequent words ſhall be rejected. 1 Noll. Abr. 227. 
So, if a man grant a rent out of his manor, when he 
has not any manor ; this is a good annuity, 1 Rel, Abr. 
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Or, If he grant a rent of. 20/7, per annum, to be re- 
ceived of his tenants in D. when he has not any tenant 
there. 1 Roll, Abr. 227. ry | 

If a man grant a rent out of land, in which he has 
nothing, pravi/o that be be not charged for this in a writ of 
annuity, it ſhall be a good annuity; for the proviſo, being 


If a man grant à rent. charge out of his land, the gran- 


tee has an election to take it as a rent, or as an annuity, 


Lit. je: 219. ) v 

The treatiſe called Doctor and Student, dial. 1. cap. 3. 
Mews ſeveral differences between a rent and an aznuity, 
wiz. that every rent is iſſuing out of land; but an annuiry 
chargeth the perſon only, as the grantor and his heirs, 
who have aſſets by deſcent: for the recovery of an annuity, 
no action lies, but only the writ of annuity ; (vide poſt) 
but of a rent the ſame remedy lies as for lands; and an 
annuity is never taken for aſſets, becauſe it is no freehold 
in law; nor ſhall it be put in execution upon a ſtatute 


merchant, ſtaple, or elegit, as a rent iſſuing out of land 


may. Dyer 345. 2 Rep. 144 WD 
It can ſcarce be conceived that a grant of an annuity 
can be made, by a deed, without that deed containing 
words, tantamount to a covenant; therefore, where there 
are ſuch words, covenant, for non-payment, will lie.—I 
ſhould- think the words of the grant itſelf, tantamount 
to a covenant tO pay. e F 
If no lands are bound for the payment of an annuity, a 
diſtreſs may not be taken for it. Dyer 65. And hence it 
is, that if a rent be granted out of lands, with a proviſo 
chat the perſon of the grantor ſhall not be charged, that 
this proviſo is void, becauſe the grantee, having no 
diſtreſs given by the deed for the recovery of the rent, 
would be without any manner of remedy, if the pro- 
viſo took place. - 6 Co. 58. 5. 12 FO 


But if an azzzity iſſue out of land, (which of late it 


often doth) the grantee may bring a. writ of annuity, and 
make it perſonal, or an aſſiſe, or diſtrain, c. ſo as to 


ANN 


make it real, Co. Lit. 144. And if the grantee take a 


diſtreſs; yet he may afterwards have a writ of annuity, and 


diſcharge the land, if he do not avow the taking, which 
is in nature of an adtion. 1 Ja. 145, But if the gran- 
tee of a rent bring an aſſ.ſe for it, he ſhall never after have 


writ of annuity; he having elected this to be a rent: ſo 


if the grantee of an annuity avow the taking of a diltreſs, 
in a court of record. Danv. Abr. 486. And if the 


zrantee purchaſe part of the land out of which an annuity is 


iſſuing, he ſhall never after have a writ of annuity. Co. Lir. 


* 
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Where a rent- charge, iſſuing out of lands, granted by 


tenant for life, c. determines by the act of God; as an 


intereſt was veſted in the grantee, it is in his election to 
| make it a rent-charge, and ſo charge the lands there- 


with, or a perſonal thing to charge the perſon of the 
grantor in annuity. 2 Rep. 36. A. ſeiſed of lands in fee, 
he and B. grant an annuity or rent-charge to another; 
this prima facie is the grant of 4, and confirmation of B. 
But the grantee may have a writ of annuity againſt both, 


If two men grant an annuity of 201. per ann. although 


the perfons be ſeveral, if the deed of grant be not for them 
ſeverally, yet the grantee ſhall have but one annuity 


againſt them. Co. Lit. 144. 


When a man recovers in a writ of annuity, he ſhall not 


have a new writ of annuity for the arrears due after the 


recovery, but a /cire facias upon the judgment, the judg- 
ment being always executory. 2 Rep. 37. No writ of 


annuity lieth for arrearages only when an annuity is deter- 


mined, but for the annuity and arrearages. Co. Lit. 285. 
Though, if a rent-charge be granted out of a leaſe for 
years, it hath been adjudged that the grantee may bring 
annuity when the leaſe is ended. Moor, cap. 450. Where 
an arnmity is granted to one for life, during the term he 
ſhall have a writ of annuity: and when that is determined, 
his executors may have action of debt; for the realty is 
then reſolved into the perſonalty. 4 Rep. 49. 
Nat. Br. 278. 

Upon a rent created by way of reſervation, no writ of 
annuiry lies. Danv. 483. If a man grants a rent out of 


his manor, or lands, or to be received of his tenants, and 


he hath no manor, lands, or tenants, yet it may be a 
good annuity, though void as to a rent. Danv. Abr. 
485. A perſon grants to me 10/7. every year, that 

ſhall. be reſident in ſuch a pariſh ; an annuity lies for this, 
it being annual at my will; and it is the ſame if a rent 


be granted payable at the end of a certain number of 
A grant is 


years, though it be not annual. 7bid. 45 2. 
made by a perſon of an annuity to another and his heirs, 


I without the grantor's ſaying for him and his heirs, this 


is determinable by the death of the grantor. Danv. 
Abr. 4.32, 
grantor's heir, unleſs the grant be for him and his heirs; 
and there muſt be aſſets to bind the heir, by grant of an- 
nuity by his anceſtor, when he is named. Co. Lit. 144. 
1 Roll, Abr. 226. But it is otherwiſe in caſe of the 
grant of a rent out of land, or a grant of a rent where- 
of the grantor is ſeiſed, for this charges the land, but 
an annuity charges the perſon only. Br. Charge, pl. 54. 

An annuity granted by a Biſhop, with confirmation of 
dean and chapter, ſhall bind the ſucceſſor of the biſhop. 
Nexw Nat. Br. 340. If the king grant an annuity, it muſt 
be expreſſed by whoſe hands the grantee ſhall receive it, as 
the king's bailiff, c. or the grant will be void; for the 


king may not be ſued, and no perſon is bound to pay it 


if not expreſſed in the patent. New Nat. Br. 341. If, 
where an annuity is granted pro decimis, the grantor is 
diſturbed of his tithes, the annuity ceaſeth; and fo it is 


where any annuity is granted to a perſon pro con/ilio, and 


the grantee refuſeth to give counſel ; for where the cauſe 
and conſideration of the grant amounts to a condition, 
and the one ceaſes, the other ſhall determine. Co. Lit. 
204. | 

There are now very few, if any, grants of annuities, 
without a covenant for payment, expreſſed or implied; 
and therefore, where a diitreſs can't be made, or is not 


approved of, the grantee may bring an action of covenant, 


and recover the arrears in damages, with colts of ſuit. 
And that action is now uſually brought, real actions and 

writs of annuity being much out of uſe. 
See more concerning this head under title Grant, 
Inlet, 


New | 


* 


Writ of annuity may not be had againſt the | 
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the death of the. * N. Ws the not diſibled, but 


a man, and he upon the xeturo of the monition avers | that 
he had ſummoned him, when in truth he had not, and the Sen only, "for the me ſays, Froptir appellum u- 
2 
he 710 5 ts tal notich of this far ae, 


.the defendant: be thereupon excommunicated z, an ac- | 
ion on the caſe at Common law will, lie 2gaipſt the. ap+| he jorge ae. v5 far 
| paritor for the falſhood-gommitted-by him in his office, Fa woken og an aj ppeal'of death of * father, 
Deſides the puniſhment, inflited/ on him by the ecclefia- or of apy, 915 a ned er huſband, they ought th ie 
| tical court for ſuch 1 of truſt. l. N 70. 2 Tr it, the defendant Mes no Exception” to 
| 8 TH | Get 1 Howl, Ph C, is. * eee 1 
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1 By kitff the uwe mo 


Wh. * the de bot 1 


to the coürſe of the 
and in his cbunt mult fer eren your he is heir do che dev 


;  reaſed. 2 Hawk, P. U. 165. N 


y- 


"and if the "marries" ay hin, 
dingy. her up 
6 317, Where a wontan has judgn 
death of ef hoſband, 957 cannot FR 

ik 2 70 7 ve wert 0 4 Wos 
— 17 
"arid" the nl was: "hanged; 
 Fenk, Cont. "137- Rae ee ginivtic,” 

he endet! e C. 164. On 

Fot the death of an anceſtor Who leaves no Wife; 

heir only enn bring un appen, and ſach heir muſt himſelf 
- be intocem of the fat, be mut be heir general aveordivg 
Common law, und alſo" heir male, 


A "of 4 


man' great wit cunts,” 


"tion?" 8. , N 


or 


* {+ , s 


"The" husband ſhall. nor-\ for the death of 


| life; büt the heir only. . . 438. »An'heir 
| nal 55 have appeal” forthe death of a'man'matried).ox- 
cept” the wife kill the huſband; in which ease che heir 
* 1 Leos. 326. Co. Lil 335.5 


ſecute the appeal, | 
75 e dies Within the year, the heir Mall bave no 


4. Keihw. 120. And if after the death of the an- 
| 225 the heir male dies, tis ſaid another heir ſhall not 
have anat. H. P. C. 182. For a perſon that proſe- 
cates an appear muſt be immediate heir” to the aneeſtor 
Filled, or his ſujt malt not be received. © Sande 59. 
But x Ser an appeal hes againſt” an heir,” the next heir 
oy brivg it. H. P. C. 1 2. Nu infant may proſeeute 
an appeal: and it ig to be brought where the felony is 
done, and the party wounded ſhall die. Staund/. 9 e 
But an ideot, or à perſon born deaf and dumb, 
attainted of treaſon or felony, or outlawed in a —— 
action, ſo long as ſuch attainder 4 continues in 
99 85 ot bring an batſoever. 2 Hawk: 
= K. F. 9 1 2 a6 s 
Ilan is & commence his appeal in perſon; but 
1 At 7 py by attorney, having a-ſpecial warrant of 
attorney fed. 1 Salt. '60. - Theiappeal muſt be brought 
in a year and a day after the death. 'of the. Pet 
dered: and the move mult ſet —.— the f 
le ard depth of the woun the year, 
1 done, and with What e 485 
the died in a year and a day. 2 %. 665. 2 
6 Fd. 11 e. 9. Prineipal and acceſſaries beſore and after 
are to be joined in appeal. Dan. Abr. "493" 'Ahd this 
ir to be obſerved, thoogh the acceſſary”! 1 guiliy i in an- 
other county. 3 H. J. 6 Vt 2 35 
An appeal is proſecuted: two ways; Arber dy ne 
bill: " appeal by 2 is when a writ is purchaſed out of 
ancery by one for another, to ehe intent he may appral's 
third pexſon of ſome felony committed by him; finding 
pledges that he mall do it; appeal by bill is where'a"man 
of himſelf gives ap his accuſation: in writing, offering to 


undergo the Burden of appealing the 4 9 701 mages ane 


Bratton. © * 

This appeal may be brought by bill before the jones 
in the King's Bench; before juſtices A oppo of and 
commiſſioners of 'oyer and ſerminer, or before the 
ſheriff and coroner, in the county court: but the ſheriff 
and coroner have only power to talte and enter the appral 
An for it muſt be removed 0 Certiorari into 

In appeal py rigidly! ; prigiclpully and: actefurts TR 
generally charged alike without diſtinction, till the plain- 
tiff counts: but tis otherwiſe | in | apptals by bill. Daxv: 


49%: 

There is to be but one peel againſt the didnt ey 
acceſſary: if the principal is acquitted; it ſhalt acquit 
the aceeſſary; and both ſhall have damages againſt the 

appellant on-a falſe appeal, or the acceſſary 2 bring” a 
writ of | conſpiracy. © 33 Hes. 6. cap. 2. 383. 


Though, where a perſon is acquitted on a juſt lf he 


may be arraigned upon indictment at ché king's fuit: 
and if a murderer he acquitted upon indictment, or found 
3 and R * by che ak, the wile'© or heir = 
bring appea Word 629. 
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king e pardon eannot bar an "uppedt; © 


177 PVO 250; O 


put in an appeal of murder, 


ie but it may 
where appeal af death is 


| n 
PR or "= 

1 nonſuft after appearance, which 15 „ 
0 . ba lies. H. P. C. 188. But i the appeal 
well raken; and afterwatds fails; che defen« 


4 1 Py A 5 ee 


4 Be 128 


N be arraigned at the ſuit of the King; ri other? 
| viſe if che appesl was never god or well taken f 4 ir it 
ahne, for miſnomer; &c. Sraunge 147% wy "If chere 


be atm iudietment and appeal depending 
againft the fame perfor, the cppeu, ſhall" de tried $5, if 
the appellant be ready, Kel, 107. Otherwiſe the king 
would” the ſait of the party; for this _ 


f 38% 175 „ 1% LES: IG 


appeals than of weden, 25 e. 
bery/ rape, He. ate not within the ſtatute- 3 H 7. k 1. 
And thefefore anterfoits acquit, upon an indictment wit 
in the year, ſtands at Common law a pear bar to an 
appeal'6f rebbery, or any offence other than murder er 
matſtanghter; and yet the judges at this day never 

bear to proceed upon an indictment of robbery, rape; or 
other-offcnce; though within the year; beczuſe e 
robbery eſpeeially are very rare, and of little uſe, fince 
the” ſtatäte df 21 H. g. cdp. 11. gives reſtitution 10 the 
proſecutor 35 effetuilly as upon ut ae x, 


10 7457 


LET £37 s $7; 


is Tie ere of other 


A $1 


Where the appeltan doth” r peweb his * — or 
in cuſe he releaſe to the deſendant; the appel/re may be 
atraigned at the King's ſuit.” If the defendant on an in- 
diftment is convicted of 3 and allowed bis 
clergy, it will bar an 2 ſome of our” 
tell us the heir may lod ge an. an . — immediately be 


fore clergy had: and ought to be 


80 N 


granted, and that it 1s CG ” appeal Nola in- 


terpoſe preſently to prevent Judgment, 3 f. 131% 
If a perſon; immediately after the verdict of 2 hier, 
and before the l 
raigned, the defendant demands his benefit of "he $ 
this is a good bar to appeal; ad praying of clergy, is Ha- 
ving of clergy, 9 the court dela y calling the part 
wing fort gment, Fr. 1 Salk, 60, 62. Ret 3. But for- 
1 it was held, that the court might del au. the callin 
à convict to judgment, and thereby hinder him from 1 
clergy; and make him liable to'\an'appeal, elpecially if the 
appeal were depending: and where the record of # . 
viction of manſlaoghter is erronedus, or inſufficient; & 
the offender cannot plead the conviction and clergy 


therein, in bar of an appeal ork ſecond indictment, &c. 


2 Hawk, P. C. 378, 379. 


A charter of pardon is no bar of an appeal * and if 18 
party be'outlawed; Ac. in appeal, and the king pardon 
him, 'a/cire? furias ſhall iſſue againſt the appellant, who 
may pray execution, notwithſtanding ſuch pardon; but 
if returned ei. fre. and he appears not, then the _ 
ſhall upon*the pardon be diſcharged: H. P. C. 251. A. 
in appeal of murder ſhall not be tried by his peers, but by 
a common jury; though he ſhall upon an indiament for 
murder Vide Stat. 3 H. 7. c. 1. direQting appeals be- 
fore the ſheriff and coroners, or at King's Bench, or gaol 


delivery. "RO to be e in parliament, | 1 * 


* N. 14 "REY : 
No Elvin is. allowed the appellont; in epprel of death, 
ppeal the court can rant no impzr. 


Stat. 13 Ed. 1. In 
adjourned, 1 Sid. 326. Aud 


N . een cannot 
juſtify /# defrndendo ;" but muſt plead Not guilty, and the 
jury —— find the ſpecial matter. Bro. b. 122. 
Salk. 37. Appeal is the nice fuit in law, for any ſmaf 
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day with the return of the writ ; if it bea day afterwirds, 
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- mal f all atio tning pleas of 
wok —— or 9 is a good 
e e 
: Ye being an action of an bigher pa 
8 Hv. 204. 2 Hawk. P. G96. 
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If the — pads. a_ſpecial plea, which, does tes 


amount to a confelion of r ſame 
eng hes bp 5 = et in ſpecial caſes; 
as where ſuch plea would be aid ky him, or where 
pion dating e eee e eee 


* hy *. A C. 12. 
eee 
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the gaol of the lord the king, in the county W. 
* Said connty at, &c. in the county aforgſaid, the 
day, &C.. in the. firſt year of the reign of our overtign lord 
George the Third, by the grace of God, of Greaz Britain 
France, and Ireland, king, defender of the faith, xc. before 
WF; P. and A. D %; &c. juſtices of aur ſaid lord the 
ng aſſigned to hold pleas, &c. and juſtices: of the ſaid lord 
— Ie 55 gaol there of the 1 in the ſame being to 
deliver affigned, &c. | J i869 heir of T. B. deceaſed, 
in bis proper perſon, appealed R. D. late of, 
Sc. and T. E. &c. 45 cuſtody. of W. C. e Gif of 
the county aforeſaid, io the bar there brought in their proper 
perſons, of the death of the ſaid F. B. his father; and gbere 
are pledges of proſecuting bis. ſaid bill, that in to ſay, John 
Doe and Richard Roe; * which ſaidbil | follows in theſe words : 
Wilts H. J. B. fan and heir T. B. late of, &c. in the 
county of W. e/q; in his proper perſon, earneſtly appeals R. D. 
8 entleman, and T. E. late of & e. in cody of | 
W. C. 4/4; if of the county of W. aforeſaid; being to the 
hor brom bt in their proper ferſons, of the death f the 
aid T. . bis ſaid father; fir tbat the: ſaid R. D. not 
having God before his eyes, but being moved and ſeduced by the 
infligation of the devil, on the day, &c, in the year of the 
_ reign, &c. with force and arms, &c. at the parifo of; &c. 
in the county W. afore/nid, that is 10. Jay, in a certain place | ! 
_ called, xc. in the king's bighway there, upon the ſail T. B. 
in the peace of God and of our aid lord the king then and there 
being, faloniouſſy, wwilfully, and of his malice foretbought, made 
an affault, and the ſaid R. P. « certain piftol of + the walue 
4 ten 7 7 then and there charged with and a 
2 | DF right hand 
3 2 * ethoug ht | 
malice, Arad i fg vg T. B. 12 dif- 
charged, and wi, 
der out. of the piftal afargſaid, fo as.afore/aid directed, 
Bot and diſcharged, the ſaid F. B. in and upon the right 5 
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y Bic remembered, That a the po adn 
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ths cod thee Metis "e 
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inflgxtly died. A Ile, faid T. 8 
T 44 — ia. 
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ich to , nd com- 
. the By | 
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bee 2 th / 
» 2725 ee. 
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N. r ready. the [aid ſtony and murder again them 
Sad N D. anid T. E. ie pe. according. as the court of 
aun aid Lord the new- bing here: Hall confider thereof, "ee - 
eee . un Appeal, . 247 1655 


© Jppeal of I dhe accuſing one that hat! 

e another: but this being generally uo felony, it is 

in a t N an action of 83 ＋ is 0 

t | covered hy ĩt but damages. yan n of affault | 
maiming, the court may-increaſe damages 1 

. — e. And 2 maihem. is not 8 


2 appeal 
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miavit e 3 dafþs 63. 
e ere oft 


maibem l 


in both ions damages: only are dare recovered... 4 
Rey. 43+ And hae yy i 9-romw fy; i aſſault an 
N e. the jury give damages to the — 
which was done Aar 
times and cherefore sal of maibem doch ox. le. 
» | 94- en. 318. In appeal of maibem, 1 
not to plead in abatement of the wit, and. | 
aver to the avaibem;; . 
his plea to the writ, Moor 4 7. 
Appeal of Bape, Lies where. a rape is cam on 
the body. of - a woman, 3. 2%. 3%, en 
without her;hoſband, may bring appeal of rope; and the 
Stat, 11 Hen. 4. caps 1. gives power where a woman is 
raviſhed, add afterwerds. conſents to it, for a huſband, os 
a father, or next of kin, there being no buſbaud, ES 
appual of rape: allo the criminal, in ſuch calc, 7 

» Fe 


attainted at the ſuit of the gs 3 Inft. 1 31. 
cap. 6. 

If a woman 8 4 — ant K. 1 
ſents to him, and has neither buſband nor father, the 
next of kin to him ſhall have the appeal; for he has diſ- 
abled himſelf by the rape, whereby he becomes a felon. 
2 lap. 434-—Halt's s Hif,. N. — 632. 8. P. cites 28 H. 6. 
Corone 459.—2 Haut. P. C. 173. c. 23. J 64. S. P. 1 
Af chere be no huſband, nor father, then the * is 
2 heir, whether male or female. Hale P. C. 


In appeal of rape of his feme, the de efendant pleaded, Ne 
ungues accouple in lawful matrimony, becau/e one cuat affianced = 
to the fame, and after anether married her, and after ſhe 
came to him who affianced her, and be married ber, aud e is 
afterwards  ravi/hed,” The firit who married her ſhall 
have the appeal of rape, for the firſt eſpouſals are good till 
they \aze-divorced for the preeontract, and the opinion 
here is that, Ne unques accouple, &c. in this caſe is not a 
ood plea ; for the ſtatute gives it to the barons, / vir 
babuerint ; ſo that baron in [; Mus. ſail have it, where 
eſpouſals are not voll. » Appeal,” pl 30, cites 11 
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, the Court of Delegates, _ 


„ 


deprived of his deanery, by the commiſſary of the biſhop 


to the archbiſhop, who affirmed it; and thereupon he 
in Chancery, hut found no 
e deanery to one Tarner. 


Ard this (the felony and rape aforeſaid) tht" ſaid A. B. iu 
rad ts Joes agar him the Jas GD. l, out; te: 


- Bopeal of Robber „KN 


law, where a perſon is robbed of his gopds, ESt. to have 


ſtored" om indiftment at the king's ſuir, this appeal 3 
judged neceſſary. 3 kf. 242. If a man robbed make 
% purſuit after, and apprehend and proſecute the felon, 
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F at any time afterwards, 
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60. 6. cap. . $4” 
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2 
My. 3 $-- 
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_ reſtitution of 'the goods ftolen * as they could not be re- Dyer 


C. pared, « commifien ad 


| But 4 1 Mar. the deprived dean obtained another com- 
miſſion to the Delegates, and by their ſentence was reſtored 
abs i 2" ro his deanery; and after the death af queen Mary, 1 El. 
fort y the Common | | 


Turner had a commifhon of review, and he was reſtored, 


ought to be na, farther appeal. 


though it was infiſted there 
| In the 39th year of queen F/z. ſentence being given in 


an eccleſiaſtical cauſe, the party againſt whom it paſſed, 
tence ; then he appealed to the Delegates, and they re- 


| peafed both the former ſentences: on which the queen 


. revidendum the ſentence of the 


ak ; 


Appeal of felom lies againſt a feme coyert without her 
, 
80 it lies _ an infant; and ſo of all others who 
may commit felony. © Stan. Pl. C. 62. cap, 11. 
A woman at this day may -have an appeal of robbery, 
Oe. for ſhe is not reſtrained thereof. 2 Inf 68. 
 Adjudped, that an'appea? of robbery may be brought by 
the party rabbed 3 after the offence committed, 
that he ſhall not be bound to bring it within a year 
and a day, as he muft do in appeal of murder. 4 Leon. 16. 
But the courts of law would now er Prog a pro- 
ſecution after fuch a length of time, unleſs good caufe 


elepates, and it was held lawful. © Cro, EH. 571. 
The biſhop of V incheſſer beipg made yifitor of Magdalen 
college in Oxford, the prefideat of the college was de- 
prived by him: the preſident” appealed to the queen in 


out of the ſtatutes 24 & 25 H. 3. Dyer zog. Sec 4 Mod. 
PF 
Appearance, In the law fignifieth the defendant's fil- 
ing common. or ſpecial bail, when ke is ſerved with copy 
| of, or arreſted on any proceſs out of the courts. at H. 
| miner: and there can be no appearazce in the court of 
. R. but by ſpecial or common bail. There are four 
ways for defendants. to pat to actions; in perſon, or 


could be ſnewn why it had not been ſooner commenced, 
as that the offender had fled the kingdom, and was but 
ju n, ... FRV 
If one man 796; ſeveral perſons, every one of them may 
have K. . e likewiſe if the robber be attainted at the 
ſuit of one, he ſhall be tried at the fuit of the ref}, fo as 


their appeals were commenced before the attainder. 
Danv. Abr. 494. In appeal. of rebbery, the plaintiff muſt 
declare of all the things whereof he is ee, or they 
ſhall be forfeited to the king; for the ajpeHfant can have 
reſtitution for no more than is mentioned in his appeal. 
| * By the Year-hook 21 > 2 75 Reſtitu- 
tion of goods was granted upon an outlawry, in ap » 
— but a N . referred ps ind {nn 


was outlawed, the plajntiff moved to have reſtitution' of 


. — 


| 1 and it was denled. 2 Leon. 108. 3 
I the count or declaration in appeal of Burglary be ſuf-. 


ficietit, and the defendant is convicted at the ſuit of the 


- 


for the ſame offence ar the king's ſuit. "4" Re 
Stat. 21 H. 8. cap. 11. the like reſtitution of 
may he bad on iudidments after attainder, as on appeal: 
and appeals of rapr and robbery are now much out of uſe; 


olen 8 


' Ces 


againſt a robber, and afterwards an appeal, on which he}. 


party upon the "oppca/; he ſhall not be again impeached |. 


by attorney; by perſons of full age: and by guardians, 
or next friend, by infants, Show. 165. 5 
By the Common law, the plaintiff or defendant, de- 
mandant or tenaut, could not appear by attorney without 
| the king's ſpecial warrant by writ or letters patent, but 
ought to follow his ſuit in his own proper petſon ; by 
reaſon whereof there were bur few ſuits, Co, Lit. 13 
2 If. 249. But it is now the common courſe for the 
plaintiff or defendant, in all manner of actions where 
there may be an attorney, to appear by attorney, and put 
in his warrant without any writ from the king for that 
purpoſe. And therefore, generally, in all actions real, 
perſonal, and mixt, the demandant or plaintif, tenant” 
or defendant, may appear by attorney. F. NV. J. 26. 
But in every caſe, where the party ſtands in contempt, 
the court will not admit bim to appear by attorney, but 
oblige him to appear in perſon. As if he comes in by a 
cepi corpus 2 an exigeat. F. N. B, Or, if he be out- 
lawed. 2 Cre. 462, 6166. — | 
But by Stat. 4 & 6 & M. c. 18. Perſons outlawed 
in any caſe, except for treaſon or felony, may appear by 
attorney to reverſe the fame without bail; except where 
ſpecial bail ſhall be ordered by the cout. 
In all caſes where proceſs iſſues forth to take the par- 


but the appeal of murder tilt continues, and is ſometimes 
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ty's body, if a common appearance. only, and not ſpecial 


% 


i 


appeal in en ehe esl is made before 


Chancery : reſolved, chat the appeal doth not lie, for tis 
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| 8 proceeding after, till convictio 


be not reſponſible or ſuſpicious, the judgment will be ſer 


422 r 
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In a . 


Inft. 390. 4 C. 124. 


attorney has a warrant from the defendant to be his at- 


torney in à ſuit depending in B. R. and he files common 


bail accordingly ; it has been held, that be muſt appear | 
by that warrant in all ſuits againſt the defendant in the B CN HT A. IS SN 

| copy of proce/s, in actions of debt, c. under 10 /,.a,.com- 
mon appearazce. ſhall be entered, or common bail Bled by 
the plaintiff, if the defendant doth not appear. within 


ſame term; provided declarations are filed in the office, 
and copies delivered to the defendant, or his attorney, 
who filed the bail, before the end of the term in Which 
his bail is filed. For the defendant being, after appear- 
ance and bail put in, ſuppoſed to be in caffody of the mar- 


foal, the attorney that appears for him is bound to receive 


any declaration that is brought againſt him during that 
term. Comp. Attorn. qu. de hyc. ren 
If the plaintiff files common bail for defendant, he only 
can deliver a declaration by the bye. Harr. 1.80. 
But, when defendant has filed common or /pecial bail for 
himſelf, any perſon may deliver or file a declaration a- 


gaiolt him by the bye, at any time during the term where- | 


in the proceſs againſt the defendant is ret” ſedente curia; 
and the practice has been, that the plaintiff, at whoſe 


ſaic the proceſs is, might declare againſt the defendant, | 


next term, after the ret” of the proceſs: Bid. 80,81. But 1 
conceive it does not follow from hence, that the attorney 
who appears for him, in the firſt ſuit, is bound to receive 
any other declaration, for he may act on the engagement 
of a third perſon, or from various other reaſons, and yet 
may not chooſe to be concerned for the defendant gene- 
ralls. | STEM] 7-0 
Attorneys ſubſcribing warrants to appear, are liable to 
a penalty of 51. and attachment, upon ges- appearance. 


| And where an attorney promiſes to appear for his client, 


the court will compel him to appear and put in common 
bail, in ſuch time as is uſual by the courſe of the court; 
and that although the attorney ſay he hath no warrant for 
appearance: nor ſhall repealing a warrant of attorney, to 
delay proceedings, excuſe the attorney for his not appear. 
ing, who may be compelled by the court. 1 Lill. $4, 84. 
The defendant's attorney is to file his warrant the ſame 
term he appears, and the plaintiff the term he declares,” 
under penalties by Stat. 4 & 5, Ann. cap, 16. 
Ap attorney is not compellable to appear for any one, 
un;jels he take his fee, or back the warrant ; after which 
the court will compel bim to appear. 1 Salk, 7. 
If an attorney appears, and judgment is entered againſt 
his client, the court will not ſer aſide the judgment, tho? 


the attorney had no warrant, if the attorney be able and 


reſponſible; for the judgment is regular, and the plaintiff 
is not to ſuffer when in no default; but if the attorney 
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6. Judgment and execution. 5 & 6 . M. „s, If the 
I defendant does. not appear And ul, th | 
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writ, whether the defendant he arreſted, or not 3, and 
/// i. foo alt ade 
On to bill zeturned upon a ſcire- & alias 
they amount to 2. /eire feci, and the plaintiff giving cule, | 
the defendant. is to, appear, or jodgment hall be had 
againſt him by default: ard where a defendant doch 
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bra faciass 


not plead after appearance, judgment may. be had agaioſt 
him, Style 208. Upon a party's appearing, errors. in 


writs are in many caſes. ſalved, and the party 
obliged to. anſwer as if there had been no ſich error. 


may de 


2 


2 Hau. 302, Where: the firſt proceſs in an inferior 


court is a cap;as which ought nat to be, it is ſalved and 


made good by 
appearing admitte 


appearance; for the defendant hath by his 
the writ to be legal. Lutev. 954. For, 
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in inferior courts, regularly, a p/azat ſhould be levied, and 
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ia as many actions as he thinks fit, before the end of the | /* 


ferent. 


/ammon: iſſued, and returned before ſuing forth the capiar.. 


On appearance, a writ. hath had its end, and the plamtiff 


mall declare: alſo an appearance takes away all diſcon- 
tinuance, , and bad proceſs before it. Jen. Cem. 57 


By late ſtatutes, where, a defendant is ſerved with 2 


7 alter the return of the writ; on affdavit made 
of the ſervice. of the proceſs. Stat. 12 Goo. 1. C. 25. 


And a notice ſhall be indorſed on the copy of the proceſs, 


of the intent and meaning of the ſervice, for the defen - 
dant to ape, Wc: by 5 Geo. 2. c. 17. 

A wife may appear without her huſband. . Res. 
[fart 1. 26, % man may appear before. the detün of a 


| Capias ad reſpondendum. 
to the ſuit. 48 | 


Appearance in perſon, and by attorney are very dif- 


Lev. 80. 


ants, &. 
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Aprendant, 


Vide... Lid. 93. 322, 392. 4 Ke. 71. 1 


4 
* 


ee dens, Is a thing of inheritance, be. 


5 longin to anot er inheritance that 1s more eworthy, ' | an. 


'adyowlon, common, court, &c.. may be appendant. to a 


manor : common of fiſhing, appendant. to a, freehold: 


GC 


* 


ut land is not appexdant to land, both 
| poreal, and one thing corporeal may not be appendant to 


eing cor- 


land 1 0 to an office: à ſeat in a church to a houſe, 


another that is corporeal;, but an incorporeal thing may 
be appendant to it. Co. Lit. 121. 4 Rep. 86. Dany. 
Ar. 500. A foreſt may be appendant to an honour; 


and waifs and eſtrays to a leet. Co. Lit. 367. And in-. 
corporeal things, ad vowſons, ways, courts, commons, and 


the like, are properly parcel of and appendant to corporeal 


+ Rep. 38. If 
advow ſon is ap b | 
an uſarpation; by the difſeiſſce's'entring into the manor, 
he is reſtored to the advowſon. Co, Lit, 49. But if one 
Ane me of common appendant belonging to my manor, 
an 

common is extinct for ever. 


0 


'things;. as houſes, lands, manors, &c. Plowd, 170. 


tenant in tail of a manor whereunto an 
vdant is diſſeiſed, and the diſſeiſor ſuffers 


uriog the diſſeiſin I ſell the manor; by this the 
4 Z. 3. 21. 11 Rep. 47. 


Common of eſo wert cannot be appendant to land; but to a 
houſe to be ſpent tiere. Co. Lit. 120. By the grant of a 
melſſnage, the orchard and garden will paſs as appendant, _ 

Appendants: are ever by preſcription, and this makes... 
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4 a - 


2 


diſlinction between appendants and appurtenances, for- 
| appurtenances may be created in ſome caſes at this day; 
as if a man at this day gran 
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$5 =—Kewnet's Paroch. Antiq. 110. Hence our pentices. 
y-penit-houſes, ate called: appenditia;domus, . 
14S „ of apennage, (Fr.) Is derived from appen-| 


| Pp: - or the German word apanage,. Agnifying 4. n 
It is uſed for a child's park or Son aig] To d is properly | 


the of the ki in Fraice, | rentur 
where, by a fundamenta — led the doug of apennages, | 
the - king's younger ons have dutchies, counties, 

baronuies granted to them and their heirs, ker. che rever- 


ion being reſerved to the crown, and all matters of rega-] 


cole, and levying tunes in ſuch meter, 
| . 4 7 Kan S 
r The payment of e -y/atthe ſcale or by 
0 1 regs præfuto appenſuram nouem librarum | . 
1 1 ft auri juxta "magnum are e re "Hiſt, 
Blien:edit. Gale, 1.2. c. 19 tiles 63 13 
Apples, are” 4 n 19 on all apples. imparted. ind} 
Great Britain, to be:paid N thereof, We 
"8 Seo. l. e. 7 = 09% e How! 
By what 2 apples as to be fold, ſee 1 86216] 
e. I &o 
re 4 word uſed. in [oldbiftorians; {and 
Sgnihies to lean on, or prop up an thing, Sein al- 
Jonghune ans, en M. l eee eee 
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tionment, 8 A adivididgobs 


4 rent, c. into parts, according as the land out of which 


it iſſues is ** two or mere. If a ranger re. 
r part of the land, a leſſee ſhall pay, having regard 
that recovered,' and what remains id 5 hands. 


| * bebe the leſſor recovers part of the land; or enters for a 


forfeiture into part cherecf, che rent ſhall: be apportioned: | 


Co. Lit. 148. f a man leaſes three acres, rendering rent, 


and afterwards grants away one. acre, the rent ſnall be 
tioned.” Co, Lit; 144. Leſſee" for years leaſes. for 
years, rendring rent, and after deviſes this rent to three 


1 this rent may be. apportioned. | Danw; Abr. 505. 
f a leſſee 


for liſe or years under rent, ſurrenders part of 

the land, the rent ſhall be apportioned: but where the 
grames of a rent. charge -purchaſes part of the land, there 

all is extindt. Moor 23 1. But u. yy a court of equity 
would not give relief, if denied by 3 of law, in ſuch a 

caſe, the purchaſer being ignorant of the legal conſequences? | 

.A "rent-charges iſſuing out of land, may not be appors | 
tioned ; nor ſhall things entire, as if one holds lands by 
ſervice to pay yearly to the lord, at ſuch a feaſt, a horſe, 


Ec. Co. Lit. 1409. But if part of the land, out of 


which a rent- charge iſſues, defeends to the grantee of the 
rent, this ſhall be apportioned. / | nn} io ot rt and ts 
A grantee of rent releaſes 2 the rent to the 
Eben this doth not extingui che reſillue, but ĩt ſhall 


1d: for here the grantee dealeth not with the 
land, a the tent Co. Lit. 148. On partition 
lands out of which à rent is iſſuing, the rent ſhall be ap- 
portioned. Danv. Abr. 507» Apd where lands held by 


| leaſe rendring rent are extended upon legit, one moiety 


of the rent mall be apportioned to the leſſor. Ibidi gog. 
Ir part of lands leaſed is ſarrounded: by freſh water, there 
ſhall be no apportionment of rent; but if it be ſurrounded 
with ee ſea, there mall be an apportionment: 0 of the rent. 
A — 0 — of hs land where he bath common | 
appendant; the.common ſhall be apportioncd : of common 
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ag rf wr r „ 2 

tum, (from the Pr.-appors) Liga e properly 
the revenue or profit: which a things brings in to the 
owtier: and it was commonly uſed for a corody or penſion, 


It hath alſo, been applied to an augmentation. given to an 
abbot ont of the profits of a manor for his better ſupport. | 


2 quod, proficua manerii prœlicti nomine apporti, gol 
e e A. in ſubuentionem Junta Jus be 
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 Appaaiſers of goods are to 
' prai/ement ; and valpivg the g | 
| obliged to take them at — ' Statute 11 
Ed 1. Stats, Acton Burnel. N . 
e e A ſee or n be fee 
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Jpyrtntice, of apprenticiats. Fr, apprenti, from afpreiidre 
to learn) Signifies a young perſon bound by indentures 
to a tradeſman br artiſicer, ha np certain covenants is 
do teach him his myſlery or trade; theſe apprentices are 2 
kind of bond · men: differing only in that they ue, ſervants - 
| by:icovenant, and for a certain term. uſuall) ſeyen years, 
aud they live for. the walk pact. more eee WE? 
45 Ang « libs: 30 cab. B. 2 22 ks 5 5 N # 4 
de proper under this head to conkder © 1108 
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a1 E. Vi Lene ale ig 4 that, by. the — . hs 
infants, or perſons under the age of ' twenty-one: years, 
canbot bind themſelves; apprentices, in ſuch a manner as 
to intitle their maſleti to an action of covenapit; or other 
adion againſt 2b for departing from their ſeruice, or 
other breaches of their indentutes ; which makes it ne- 
ceſſary, according to the uſual practice, to get ſome of. 
their friends to be bontid for the faithful diſcharge of their 

offices according to the terms agreed on, 11 Co. 99. be 
2 Il. 379, 580. 3 Leon, 63. Fareſll. 15. And not- 
withſtanding the f/th of Eliz. c. 4. enacts, that although 
perſons bound apprentices ſhall be within age at the time 
of making their indentures, they. ſhall be bound to ſerve 
for the years in their indentures contained, as if they 
were at full age at the time of making of them; it Kath 
been held, chat alibough: an infant may voluntarily bing 
bimſelf an apprentice, aud, if he continue ad apprentice 
for ſeven years, he may have the benefit to uſe his trade; 
yet neither at the common law. nor by any. words of the 


of | abovementioned ſtatute, can a covenant or obligation of 


an infant, for his apprenticeſhip, bind him ; but if he 
miſbehave himſelf, the r correct him in his ſer- 
vice, or complain to a. jaſtice of peace, to haue bim pu- 
niſhed according to the. ſtatute: bat no remedy lieth 
againſt an infant upon ſuch. GER + Gio. Car. 279- 
Crai- Jac. 194. S. Ff. 
But if any one entices an apprentice 8 his 2 
ſervice, or harbours him after notice, the maſter may 
maintain a ſpecial action on the 18 A novd the 1 4008 
ſo doing. * 1 Salt. * Ye i PIs ir 
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| ho gl gre to bind himſelf CRE preaticeſhip ſhall not be them :expi Wee 
one. Arg. and agreed b all. 6 e er Nag 2 writing under his hand, that he — oy . 
B; R. in che caſe of v. Dea & from his apprenticeſhip,. ſhall be diſcharged acc 


= of Loadox, take ſuch appreatice, ſhe af be Sag. . And where any 


and on refuſal may commit them, He. And by fatute 7 


T . —— 5 
peace. And perſons receiving money with poor appren- have a power of.: impoſing an apprentice-on. A maſter, in : 


- fuch deed or indenture be inrviledy 'as in Laas, if the E: 


_ tice; „ 


| cept poor apprentices) is granted by ſtatute; to be paid ee pig War. e * 


ä pay the duties and ſtamp indentures, thro' ne 8 commitment to the houſe of correction, there to be cor - 
| afts of indemnity of this natare are oſually paſled every month ; or otherwiſe by diſcharging ſue 


f 
months after ſuch paymint⸗ 

ble the ſum conteatſed ſon in the; eee and if nt 
ü paid: in ihres months after, may,omeover the ove by: "Y 
tion at law, -with-full-cofts, .: And the mm ul 
4 Aiately after payment of the ſaid tea does, (if tris « 
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* apprentice is not, 


A freeman's widow may — * refer rn and ſhall. Lavoe fame benefit of the time 1 of 


- and inroll her as a youth; if ſhe be above fourteen] as he would have had in no ws had been -aligned,. or 3 


old: and if an exchange woman, that hath x buſ-| turned aver to a ne maſter. Ix —_ 
com- 
bound to the huſband; and may be made free; at che en menced againſt the maſter for che-panalties if che appren - 
of the apprenticeſhip, Dlls decbemanmancedd: Lex Ls, tice ſhall: pay the douhle duty At any tine in tn years 
dien. 48. 1 > As 3, e 6d 1] after the end of his ip, he may thereapon ex- 
By Suat. 5 . 4. 4. 365 be juſtices may com erciſe his trade, and he indentre ol be raid ad way 
pel certain perſons under 0 to be bound as apprentices; r an nine M Sit; N rr 


n Mag ay | £0 Wh 8” HIS. vi 27 
. l | | 
As by the Stat. 5 Eliz. c. 4. the juſtices of the peace 


N 


Elix. c. 2. Churchwardens and overſeers-of the phor 
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tices, where money is given. for placing ſuch. out, are to conſequence thereof an indicment lies for diſobedience to 
ſecurity for repayment in ſeven vent, for the bind-¶ their orders, either in not receiving, or receiving and af- 
oat others, Se. 7 Jace l. e. 55 And if any perſon ter turning off, or not providing fur ſuch apprentices for 


Foy 8 & g ½ 3. c. 30. J. 5% Alſo juſtices of peace ceding Ter exelude the re- 
iodidment. 6 Mad. 163. 1 Call. 381. 


and ch „Sc. ma ou * Nr r 
Ah FRon 8 my ; "The; juſtices: of peace may d an a 


tice to the ſea- ſetvice, 2 l e 6. | i 29% n 
As to the manner of their being Found 8 * 'oply on the default of the — ut alſo on his 


default; for in ſuch caſe it is but reaſonable chat the 


By the ſtatute 5 EI. c. 4 eB: * oppremtice/ aal 
be . — by . 5 FE contracts, which Tins Fer, . authority, ſhould-be 
And as an apprentice. can only be bed by deed, ſo it] diſſolved by the 92 Shin. 108.6 5 Mod. 139. 


is neceſfary, according to the cuſtom of ſome plates, that 2:Salk. 411. LAYERED Siqqs > tn N A. 


3 de not inrolled before the chamberlain within | ©--Fa/fticer may not-0nly 2 apprentices, but mey obiige 
year, 2 hall ihe Pap cho ny aldermen, — de maſter to tefund part of the money. i: 

It bath been held, that an order on Ae ede ww 
eres is good, tho? it is not averred that he had; any 
| with the apprentice; for the, order being to rerurr 
money, . is 28 neceſſary a proof of the receipt * it, as if 

it had been expreſaly DE and in this caſe.the court 
the chamberlain, Wc. for it canhot be-inrolled; unleſs the * med pini juſti 
apprentice be in court and acknowledge it. 2 e. f 
305. Palm. 361. 1 Mod, 2711. ; 
 Indentures are likewiſe to be ſtamped, and are hon, 
able with ſeveral duties by act of pathament.- + +, | ö 
A duty of 6. in the pound under 504 and 124. in the ing a in TOR ai makes it neceſſary, and — 


pound for ſums exceeding it, given with apprentices (ex- þ there was R non and 7Om.4.n B.8. Th bn. nin 
II 


in a month, within the weekly hills of mortality, and inn 112 1 
any other part of Great Britain, within two months after | Paten "ir bie « fewer ta fetgle Ares auen. 
indentures executed, Dr. And if the fall ſum agreed be dre and apprentices. - VN. H&G Mi 11 104} „ 
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not inſerted,” or the duty not paid, indentures mall be] Dy the Star. 4 Geo. a. c. 19. Any e upon 
void, and apprentices not capablecof following trades complaint of any apprentice put out by the pariſh, or with. 


E ae hs OPTIO. 5 Ae 
1 ©: + $4 9 fuſal of neceſſary proviſions, eruelty, or other ill treat- 


= the Stat. 9 An. c. 21. IF che at ſhalt neglea| ment by his maſter, may ſummon the maſter. to appear 


to pay the duties within the time limited, he ſhall forfeit | before them, and upon proof of the complaint on oath 
Jol. half to the king, and half, with 1 et 200008] to their ſatisfaction, (whether the. maſter be preſent or 
who mall ſue. - dy if ſervice of the ſummons be proved) to Hy 
And by the Star. 18 Geo. 2. cap. 22. ſees 23. 24. . ſach apprentice by warrant or certificate, for which no 
he ſhall neglect to pay the ſame as aforeſaid, he tall, be- ſhall be paid: — on complaint of the maſter againſt any 
ſides all other penalties, forfeit double duty. ſuch apprentice, touching any miſdemeanor, miſcarriage, 
But there are ſeveral ſtatutes allowing further time to or ill bebaviour, the juſtices may puniſh the offender by 


ted, Ss, Stat. 6 & 7 Geo. 1. c. 2. 3 Geo. 2. Cc. Aud rected and kept to hard labour, not exceedin — an wt 
n 
two or three years. Either party may appeal 10 the -ſeiſions, and the deter- 
By the 206. 2. cap. 45. fed. 75 If any maſter, having mination; there is to be-final.. By 31 G. 2. c. 11. This 
forfeited the double * ſhall pay the ſame, and tender act is extended to ſervanta in gs e ip 11 
the indenture to be ſtamped, within two years after the | leſs than a yer. 
determination of the apprenticeſhip, and before ſuit harh| With regard to the afigning of apprentices, it hath 
been commenced for the penalties, « indenture ſhall be been held, that an apprentice is not aſſignable. He can- 
valid, and the penalties diſcharged, not be bound nor diſcharged. wirhdat deed.” 1 _ on 
$2. 6. 7. And if after the maſter ſhall have forfeited tl. 2. Mich: 13 M. 3. B. K. MY 
the double duty, the apprentice ſhall in the preſence of, | But though an apprentice e e yet ſuch * 
or by writing under his hand figned in the preſence of one | ſignment amounts to a contract between the to. maſters, 
witneſs, require his maſter to pay the ſame, and the | that the child ſhould ſerve the latter. 1 Salk: 68. ph. 7- 
mA ſhall not do it in three months; and fuch apprentice | Mich. 13 V. 3. B. R. Cafter v. Eccles Pariſh. 


Likewiſe, 


d co their ing yoni ſis rm — - 


ſe to accept a poor apprentice, he ſhall forfeir 204. the“ an act of parliament preſcribes an eaſier way ot pro-: 


' whom- vo more than 5 I. was paid, of any wiſuſage, re- 
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\deniand of -his maſter cows. 12 . 


another 3 
free ut the 
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But it hath been held, that tho juſtices of peace. have 


w 


ſpenſed with, being a thing per- 
ſonal; bat if he be bound further, that in the mean time 
he will find him in meat; drink, and cloathing and other 
neceflaries, hies the death of the maſter doth not diſpenſe 
with the condition, but his. executors, ſhall be bound to 

| perform it as far as they have. aſſets. 1 8/4, 216. 1 
| Butif a perſon is bound apprentice. by a juſtice of peace, 
vnd the maſter happens to die before the term expired, 
the Juſtices have no power to oblige his executor, by their 
by to receive ſuch apprentice and maintain him; for 


this method the executor is deprived of the liber of 
pleading * alminiſira wit; (Which he may do, in iſe 
covenant be brought againſt him) and muſt maintain the 
appn ice, whether he -hath aſſets or not. Cartb. 231. 
1 Sale, 66. 1 Show. 405. It is ſaid, however, that the 
erecutor or adminiſtrator may bind him to another inaſter 
for the remaining part of his time. Bars. 38, _ AYE 
Bus it is ſaid, that in this caſe of the maſter's dyiog, 
by the caflom of Loxdes, the execiitor muſt put the pi 
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Prentice to another maſter vf the ſame trade. 1 Salk, 


ter Hole Eh: J. EPS EE. ta rbritony dt ett ot mh 
- Whatever an apprentice. gains is for che uſe. of his 
naſter; and whether he was Jegally bound or no, is. not 
material, if he was an apprentice de fas, Salk. 68. For 
inticing an apprentice to imbezil goods, indictment will 
lis, 1 Salt, 380, A, maſter may be indiQed, for not 
providing For, or turning away, an apprentice. . If 3 
2 gaves an apprentice licence to leave him, jt cannot 
fterwards be recalled, Mod, Caf, 70. enti 
_ marries, With e maſter's privity, x 
his turning himaway, but he muſt ſue his covenant. 2 
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writing; ſo none 
| $15, maſter, but by writing under 
t 8 
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II. 4s to the exercifing of alu. 


work in any lawful trade, or in more trades than one, at 

So that without an aR of parliament no man may be 
reſtrained; either from working in any lawful trade; or 
uſing divers myſteries or trades; therefore an act of par- 


— 


liament made to reſtrain any perſon. herein, muſt be taken 


ſtrifly, and not favourably.as acts made in affirmance of 
the Common law. Burn, F 
It is enacted by the 3 Flix. cup, 4· a8. 31. That 
it ſhalt-not be lawful to any perſon or perſons, other than 
ſuch as nov do. lawfully uſe or exerciſe any art, myſtery, 
or manual occupation, to ſet up, 0Ecupy, uſe or exerciſe 
any craft, miſtery or occupation, a uſed or occupied 
within the realm of - Exgland or Wales, except he ſhall 
have been brought up therein ſeven years, at the leaſt, as 
an apprentice, in manner and form-aboveſaid ; nor-to ſet 
any perſon on work in ſuch myſtery, art or occupation, 
being not a workman at this day, except be ſhall have 
been apprentice, as is aforeſaid; or elſe having ſerved a: 


peace, tine; and therefore 
I will not qualify. a man to uſe the trade in Euglaud. Ca. 

il Law and I. 1. en en 
By the Common law no man may be prohibited. to |, 
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Ie hath bech ruled, that there are tl 
pet eber words and [equity of his 
WAIC 


- - 6 
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indictment, &. it muſt be alledged, t 
whence it ſeems to follow, 


1 Sid. 175. ES 


trades as imply miſter 
experience; that ther 


being what every ha 
 vecaſions.. 8 Co, 130. 2 Bulf, 1 i Cro, Gar, 
It is clearly agreed, that the ollowing the com 


and healths of his majeſty's ſubjeQs; but it is at the ſame 


8 C. 129 Pala. 5 42. Lit. Rep. 251. | 
It hath been held, that this flatate doth not reſtrain a 


— 
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Rep. part f. 1666. n 
JI hath been reſolyed, that there is no occafien for any 
actual binding, but that the pre! war 

years, is a ſufficient qualification . within the 


* 3 


33 
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and denixens are reſtrained to uſe an | 
therein mentioned, unleſe they have ſerved ſeren years 
| apprenticeſhip. within the realm, under the p 
40. per month. Hut 
chat if an apprentice ſerve ſeven years beyond ſex; he 


Lthe ſtatute; 
t | ferving five years 
where by the law of the country more is not requi 


By the ſtatute 31 Elis. cap. 5. fed. 7. It is enacted, 
That all ſuits: for uüng 4 le having been 
brought up ie it, ſhall be fied and proſecuted in the ge- 
neral quarter ſeſſions of the peace, or in the ſame 
county whete the - offence Thall be committed, or other- 
wiſe inquired of; heard and determined in the aſliſes; or 
general quarter ſeſſions of the peace in the ſame county 
where ſuch offence "ſhall be committed, or in the leet 
within which it hall happen, aud not in any wiſe out 
of the ſame county where ſuch 

be committed. 


where theſe courts are ſitting; for the negative words of 


in any other tourt, but that they ſhall not be brought in 
any other erauy; and the prerogative of theſe high courts 


LG | Nob. 184. 1 Salk. 373. 8 
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Journeyman or bired by the year: open thats 
8 offending; or doing the, contrary; my 


| houſe, is not within the reſtraint of the flatute. 11 Co. 
Moor 8863 
Briag. ti i. 55 ; 


A man may.exerciſe as many trades as he hath worked 


ſhall not be reftrained without expreſs words. Cre. Face 
But 
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ole for every default forry thillings hor , 


intact an] Alſo it ſeems. agreed, that the ad only extends to ſucl 
and craft,” and require n and 
dre merchants, huſbandmen, gar. 
| deners, &e, are not within the ſtatute; and on this foonz © 
dation it hath been held, that a bemp-drefler is not within 15 
the ſtatute, as not re airing much learning or {kill and 
ndman doth uſe for his neceſfary 
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Fo "IF 


| ade of 4 brewer, baker, or cook, is within the ſtatute; F 
| 25 unkilfulgefs herein may be very prejudicial to the lives 


time agreed, that the exerciſing of any of- theſe trides in 
a-man's own .hoſe or family;- or in a private perſon's 


man from uſing ſeveral trades, ſd as he had been an ap. . 
prentice to all; | whierefore it indemnifies all petty chap- 
men in little towus and villages, becauſe their maſters 
kept the ſame mixed trades there before. Carth. 13 


5 


at, or ſerved. a8 an apprentice to, for ſeven years.  Wilf., 


ing a trade for ſeven 
in the ſtatute. 1 

By the ſtatutes 2 P. & M . 11. 5 A. 6. 15 Aliens ; 

handicraft or trade 


under the penalty of | 
. 132. But it hath been adjudged, 


| ſhall be excuſed from the penalties of the ſtatute. 5 Eliz; 
Je. 4- And ſo iſ he ſerves ſeven years, tho' he Was never 
| Hound, 1 Salt. . 
8c it hath been held, that ſerving five years to a trade 
4 out of Exg/and- and two in 'Zagland, is ſufficient to cans : 
but that there muſt: be a ſervice of a full 
in any country, 


N 
In the conſtruction of this ſlatute it "hath been held, 
that it reſtrains not a ſuit in the King's Bench or Exche- 
quer, for ſuch offence happening in the ſame county 


che ftatute are not, that ſuch fuits ſhall not de brought 


are particularly enumerated therein; yet it em 
agreed, and hath frequently beeri adjudged, that inevery 
at it was @ trade 
at the int of making the fature, for the words thereof 
are, any craft, miſffery or occupation, now u/ed, r, from ; 
ence that a new mabufafture, 
which to all other purpoſes may be called a trade, Is yet 
not a trade within this ſtatute. » Salk; 611. Hals 528. 
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ing to inhabit, but from the e time of his detivering notice goods wider their charge, as a Thepherd, butler, He. and 
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felony at Common law ; hut ät Common law, if a man 
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Sea. 8. If any perſon ſhall be bound an apprentice by in- big, and he carried them away animo ura; this ws 1 
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apprenticeſhip, &c, ſhall not gain any ſettlement in ſuch | 67 out-houſe, except a9 to. apprentices infos the a 
Pariſh, &c, but t every fuch apprenticethall have his ſettle. fifteen Years Luc f their "maſters. x . CS 66, 
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ſettlement by the ſervice under the indenture. Admired. | - Jppz0pziation, appropriatis, from the Fri, uin 
Fer cur. 8 Had. 236. Paſeh. 10 Geo, Buckingron pariſh v. Is the annexing of @ benefice, originally „ri Ain! & in 
Sevington. pain nls, to the Proper and perpetual uſe of ſome 
Bot binding an apprentice ms ſerving will bot make a religious houſe, biſhoprick, college, or ſpiritual erſon, 
ſettlement, but the ſettlement muſt be by inbabiting, "which |'to enjoy forever, And when appropriation is made, the 
cannot be but where the party lodges; fer Forteſeut and Patron is gerpetual parſoh, and hath perpetual inftivvion 
Raymond JI. 2 Ld. Raym. Rep 1731, S. C. by name of and induction; for the appropriation'alone' 18 a Tofficie 
The tants of S. Jobe Baptif in Devizes v. The inba- admiſſion, Sc; 5 Pleaud. 499. To make an appropria- 
bitants of Bes, Cannings. Vide Caſer' of Sertlements tion, the king*s licence" js +6 be obtained i in Chancery, 
| 118, pl, 159 Vm. 1724. J. R. (8 Rep. 11) the eonſent of the 'ordina Patron aud in- 
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£412 a ſertlement at B. where his ſecond maſter lived. K. 2. e. 6. Appropriation made during the Vacancy ef 
Salk. 68. ph. 5. Mich, 13 . 3 8. R. Te” V. aur, the benefice is. executed immediately; and when the 
parifb. is a} ad + church is full, by apt words, the patron is conſtituted 
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_ have received during the vacation of ſuch church. have been judged an abuſe and robbery of the church and 
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prop Hation, it was Expreſſed that the dioceſan ſhould 
ide 4 convenient ſum of money to be 
of the fruits. towatds the ſuſtedfarioti of the poor'of che 
pariſn. Stat. 15 R. 2. c. 6, A*vicatage endowed may 
not be appropriated; but it may be united to another 
church, or to a dean and chapter, or college, with the 
king s conſent. Hob. . 54. 
vicarage by exdowment betoities s bensles di ſtin& 
| san dee As the vicar is endowed with ſepa- 
rats revenues; <-F is now enabled by the law to recover 
his temporal rights, without aid of parſon or — ſo 
bath he the whole eure of ſouls transferred Nog m, by in- 
ſtitution from the biſhop. It is true, in ſome Places, both 
the parſon and the vicar do receive inſtitutibn from the 
biſhep to the ſame church, as it is in the caſe of fue. 
eures? the original of which was thus: the rector (wich 
proper conſent) had à power to intitle a vicar in his 
church, to officiate under him; and this was often done; 
and by this means, two perſons were inſtituted to fhe 
ume church, and both to che eure of ſouls, and Both did 
sQually officiate. 90 that however the reftors of finteur cures, 
dy having been long excuſed. from reſidence, are in the 
common opinion diſch from the cure of ſouls, (which 
in the reaſon of the name); and however che cure is ſaid 
in the law- books to be in thein Babitmnalirer only yet in 
frictieſs of Taw, und with regard to their” original inſti- 
tution, the cure is in thei Ae, 'as much 5 it 1s in 
the vicar. G:b/. 719: 24s 
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was to be appropriated; and then, the vicarige being de- 
rived out of the parſonay e, the parſon of common right 
muſt be patron thereof. ' S0 that if the parſon makes a 
leaſe of Ge bbatge, (without making a ſpecialreſerva- 
tion to bimſelf of the right of preſenting to che vicarage) | 
the patronage of the vicarage paſſeth as incident to It. | 
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— 5 toe... Outh v 4 orchards, and garden 
—— EE but lands cannot . 
32 to a meſſuage. 1 Lol], Ale. 91. | 
And one nage cannot be  appurtenant..to.'ani i 
. Lands 12 in the true 
pertinentiie, be appurtenant to«the houſe z but the word 
ines may be taken in the ſenſe of uſually letten or o- 
cupied, with the houſe... Plow. 170. Lands ſhall paſs 


Hou: S 9 th am, en bad wht od as. 
pertaining to the ſame, when. it hath been, uſed and oc- 


with it ten years or more; which is judged a ſuf- 
7 time to * nnn to the e. Cro.. 
EL 204. a 


By the later a "lands will. not. paſs by the 
d ap- word appurtenances, but only ſuch things which do pro- 


knoweth of; and therefore prays a coroner to enter his 
appeal. or accuſation againſt thoſe that are partners in 
crime contained in the Ione nc wt gh 
approver. 3 Inft. 129. H.P.C. 192. ugh the a 
prover is a 838 all — — and ſelonies, he is 
not to be an approver but of the offence whereof he is in- 
dicted: and this accuſation of himſelf, and oath, makes | 


his accuſation of another of the ſame crime to amount to 
2 indictment; and if his 9989 — No the 
is to pardon him, as to his life: but ought not to 

be be ir ered to continue in the 3 
Coroners ma award proceſs to the ſherif againſt ap- 
in the ſame county, on the diſcovery, of the ap- 
prover: and the juſtices of jaol-delivery, &c. have power 


to award proceſs in any county to apprehend and try them. | 4 Rep 


2 Hawk. Pl. Cor. 208. A man may be an approver a- 

& any perſon within the Tealm, if there be ſuch a per- 
r and he be named of the county where he dwells; 
but if there be no ſuch perſon, the approver ſhall- be 
hanged for his falſe appeal. 71 206. When a perſon 
hath once pleaded Not guilty, he cannot be an approver. 
3 Inf. 129. And perſons attainted of treaſon or felony 
ſhall not be approvers ; their accuſation will not then be of 
ſuch credit as to put a man upon his trial. 2 Hawk, 205. 
Vide 5 H. 4. cap. 2. as to charters of pardon. 

Infants under age of diſcretion may not be 4 
and it being in the diſcretion of the court to ſuffer one to 
be an approver, this method of late hath ſeldom been 
practiſed-. But we have, in caſes of burglary and robbery 
on the highway, what ſeems to amount to the ſame, by 
ſtatute ; it being ordained, that where perſons charged 
with ſock crimes, out of priſon, diſcover two ers con- 
2 in the crime, they Gall haye 8 me Je. Stat. 
5 3 

Approvers, Arno 9 H. 6. Bail of lords in their 
franchiſes are called their - and approvers.in the 
marches of Wales were ſuch as had licence de vendre & 
acheter beaſts, Cc. Bat by the ſtatute 2 Ed. 3. c. 12. 
approvers are ſuch as are ſent into counties to increaſe the 

arms of hundreds, Wc. held by ſheriffs. Such perſons 
as have the letting of the kiog's demeſnes, in ſmall ma- 
2 are called a provers of the king (approbatores regis) 

51 H. 3. d in he bw. 1 $42 3-6 U. Sheriffs 
are are called the king's approvers. 

Appiuaxe, To take to his own uſe or profit, vix. 
mini yaflorum & * &c. Appruare fe Palſunt ds 
* tf: - W. 2. C. 

Appurtenances, 7 . Derived from the F 3 
afpartenir, to belong to, ſignify things both corporeal | 
and incorporeal appertaining to another thing as princi- 
pal: as hamlets to a chief manor; and common of pa- 
ſtare, piſcary, &c. Allo liberties and ſervices of tenants. | 
Brit. cap. 39. If a man grant common of eſtovers to be 


* 


perly belong to the houſe; as where a man was ſeiſed of 
two houſes and of eighty acres. of land belonging-to one 
| of them, known by. a rticalar name, and made a feoff- 
ment of the houſe and eighty acres to B. who made an- 
other feoffment to the bac feoffor, by which he took back 
the ſame houſe and lands, and forty acres more. by another 
name; and about ten years afterwards. he deviſed this 
| houſe, and all the lands. thereunto appertaining, to his 
| youngeſt ſonz adjudged, that tho” be uſed thoſe forty acres 
with the hoaſe for ten years and more, yet it would not paſs, 
by theſe words 2herennto appertaining, becauſe they were 
' conveyed to him by a. new name. Palm. 375. Loftus 
verſus Baler. Godb. 362. S. C. reported by the name of 
| Knight's caſe. Oro. Car. 57. - Hearn verſus allen, d. P. | 
| Hutt. 85. §. „6 117 s ow "o 
Lands, a common. Gr. may be. appurtenant 10 Aa 
' houſe; though not a way. 3 Sa/k..40., Grant of a ma- 
vor, without the words cum pertinentiis, tis faid will paſs 
all things belonging to the. manor. Onven's Rep. 31. 
Where 2. perſon hath a meſſuage, &c. to which. :ſtovers 
are appurtenans, and it is blown down or burnt by the act 
of God; if the owner. re-edify it, in the ſame place and 
manner as before, he ſhall have the ancient appurtenan 
86. A turbary may be appurtenant to a, * 
ſo a ſeat in a church, He. but — Een ; for the things 
muſt agree in nature and "> d Salk. 40. Fide. 
tit. Appeadant, and ſee Pl. Cum. 10364 „104, , 70s. 
Alo vide Com. D. 1 F. tit. Appendant and. Appartenages. 42 

Jquige, (aquagiuw, ef oque aginm, i, e. gu 
2 aquægangium) A water-courſe,—— Nez, ſiceat alicui 
de cætero facere dammas wel Fordas aut alia impediments in 
aliquibus la adeis, rwattrgangiis, foſſatis fue  2quagiis cam- 
| munibus in. mariſes pris. Ordin. Mariſ. de Romney 
fact. temp. Hen. 3. * Ed. 1. p. 22. 

A (ad curiam domini }) Was Lame. of cold 
| who held by the tenure of ploughing and tilling the lord's 
lands within the manor, Spelm. Glof, ' 
ſangl.) To . ak the French arracher, 
"Fraho, Is araho conjurare, i. 5, To make oath in the 
church, or ſome other holy place; for, according to the 
Ripuarian laws, all oaths. _ made 3 in the church. a 
the relicks of ſaints. 

Aratrum Terræ, As, much as can be tilled with . one 
plough. Hor manerium of 30 aratrorum. Thorn. anno 616. 
Aratura terre is the ſervice which the tenant is to do for 
his lard. In os bing his land. | 

. bitratoz, (Lat.) . Is. a private extraordinary judge 
. party and Fag. choſen by mutual. conſent, to 
determine controverſies. between them. gf. Lumb, fat. 
21. And arbitratorsare ſo called, becauſe they have an 
| arbitrary power; for if they obſerve the ſubmiſhon, and 
keep: within. due . bounds, their ſentences. are dehyitiye, 
from which there lies no appeal. 1 Roll, Aör, 251+. The 
| award of arlitraters js def nitive, and being. choſen by the 
parties, they are not tied to ſuch formalities of law as 
Judges in Ode, 7 ate; and yet they. have as great 
power as other 4 udges to determine the matters in vari- 
_ but their mination, muſt be certain, and it id 
to 8 the expreſs condition of the hond, or 
rule, by .wh . ſubmit themſelves their 
judgment. 1 N 4 . bancery 


234. Dyer 356. The 


will 


nſe:of the words: com * 


R n hs neee 
aue gg, redete en 
not ſtrickly binding by the rules of la, a —ů 4 equity 
2 a performance. Chant. Rep. 279. 1 Fm. 34+ 
But whon \ arbitrators make their aw one day 
— cannot make another award between 

\ other day. 26 Hen, 24 39 * 8.13.15 
; po # ors may; agree upon-a one day, 
other thing . another 8 2 lat mn 
1 47 Ed. 3. 21, 1 Mod. Entr. 

When the matter is referred to two, and 
res but leave it ee by 
his determination is called an FRG 
the arbritrators are to refuſe, a "abi they wi 

no award, before the umpire ſhall proceed : 
— award ſhall; be good where. the ER 
a void award, which is no award. 1 Lill. Abr. 170. 
is ſaid an umpirage cannot be made till the arbitrators 

time is out; and if any other power be given to the um- 
pire it is not good, for two perſons cannot have a ſeveral | 
juriſdiction at one time. 1 Mod, Rep 15. 
| The arbitrators are perſons indifferently choſen, to de- 
termine the matters in controverſy according to their own 
minds, whether they be matters of law or fact; infants, 
perſons. excommunicate, outlawed, c. may be arbitra- 
tors; for every n muſt uſe his own diſcretion in the 
choice of his judges, and being at liberty to chuſe whom 
- he likes beſt, cannot afterwards object the want of ho- 
neſty or underſtanding to them, or that they have not 
done him juſtice. Hf. Symb. 2 part, /e2. 5 
The arbitrators are perſons truſted with 
it is not withia their power to aſſign it. 
1 e nor legal 5 o hinder any.. one 
ing an arbitrator; if the are incompetent Judges, 
the fault i is thoſe that chuſe — 90 
1 n an antics, x will be aten 


*% 


an award 
Engl, 262 


«hid er 


" 


thi, 24 may ſub tes. 
3 


10 is held clearly, that Ai chase perſonal, 8 
ſonal actions, ſuch as treſpaſs, conſpiracy, maintenance, 
and things of an uncertain nature, may be determined by 
arbitration, and the right transferred by naked . 


though the ſubmiſſion were not by deed; for theſe being | Her. 


trans ferrable by the party himſelf without any ſolemnity, 
whatever the parties themſelves could do, may be done 
by the arbitrators, who are their ſabſtitutes, and ſtand in 
their place; and if on theſe ſubmiſſions without deed, the 
arbitrators. award one party a ſum certain, he may bring 
an action of debt for it ; but if the award be of doing 
ſome other thing, which is beneficial to him, he muſt 
have ern on the cole. 22 Hen. 6. 39. 9 Ge. 78. 
— n 

are generall execu exc n 
"the parties at e to perform the award, for the 
non performance of which action of debt may be brought 
on the bond. The defendant may pray oyer of the bond 
and condition, and then plead according to the nature of 
his caſe, and the Ron reply thereto, or demur, as oc- 
caſion requires; ſo that the whole of the . ben by 
theſe means come before the court. 

A debt on a ſpecialty or record, tho? certain, may be 
ſubmitted and transferred by. an award, among ft other 
things, but not by itſelf. 1 Lev. 192. But freehold, or 
inheritance of lands, cannot be determined by arbitra- 
ment; and therefore there cannot be a partition by an 
award; for freehold doth not paſs without livery, 1 
Roll, Abr. 242. $0 the intereſt of an eſtate for years 
cannot be transferred by an award; for it is a chattel real. 
1 Noll. Abr. 242. Contr, Dyer 183. a, in ne. 2 Leon. 
104, Cro. Flix. 223. 

But gu. if parties, by bond, creates "of court, ſubmit ſuch 
queſtions to arbitration, are they not bound io perform 
whatever is legally directed by the arbitrators, and con- 
ſequently obliged if ſo directed to make due conveyances, | 
or otherwiſe be liable to an action on the bond, or an at- 
tachmear, upon the rule of reference, made a rule of 
court? See the next clauſe, 

If a man be bound to ſtand. to an award, $5) the arbĩ· 
trators make an award, that land Hall be conveyed; if the 


4 


and of an- 


1 Re 1 


q 


| greater thing for him than. was done before, tor now 


- G 
» > 26 
5 | tk 


| \ patey. of 


iS 26 1 K 5 
2 . 1015 


refuſes te conveyance, No ribs che obliga ales. 


1 
. 


1 Rell. 4. 
ſo much in ſatisfy 
18 not y diſc 


80, if an award be, chat one all pay 
ion of a ſpecialty ; though the ſpecialty 
„Jet if he commences an 
upon the (| afterwards, he N his obligation, 4 

1 Kall. 242+ 2 Cre, 447, 

An annuity is not La b. by mad; for it 72 
reckoned in nature of a freehold, and therefore GE 
paſs without the deed of the pa Party. E. 4b. ba 60. 
Hen. 4. 19, . 4p # A, 
ante, and 

it Bas been doubted, whether leaſes for years, bike 
t | chartels real, could be transferred by Wr. z therefore 
it ſeems ſafeſt when the con controverſy relates to theſe, that 
| the parties be bound in mutual obligations to perform 
award, and then if the arbitrators. award that one ſhal 
1 aflign, transfer, £fc. the leaſe to the other, if he refuſes, 
| be Pn i gator 1 Roll, Abr. 242. 9 Ce. 78 

41. | 

Cauſes criminal are not arbitrable, becauſe they ought 


to be puniſhed for the common . Weſt. Hub. part 


2. fes. 33. 
Alſo cauſes mateimonial ſeem | not arbitrable, boats 
marriage ought to be free, and religion diſallows the 5 
vering thoſe whom the church hath. joined. Wef. Symb 
| fort 2. fed, 33. 1 Roll. Abr. 252. Bat the damages 
on ſuſtained by a promiſe of marriage, or any . 


ing to. a nan. regen, may be ſubmitted. 


Ed. 4. | 

Peder due by f ily cannot be diſcharged by na- 
ked award; but if the ſubmiffon were by bond, the 
award would be a pry: bar, for one ſpecialty may be 


diffolved by another. 5 e Dyer 5 1. 94 


{eg and fixed debt is not diſcha | by ; an, award, 
but the end and deſign. of an arbitration is to reduce 
uncertain debts and duties to a certainty ; and to award 
a man a certain debt is to give him no more, nor do any 


can have but an action, and that he might have had bę- 
fore, and to gixe him leſs. than he had before is to do him 
a manifeſt injuſtice, which the arbitrator cannot do. Cre. 
Tac, 99» 447», 92 3 Hes, 4. 4. 4 Hen, 3. 6. 10 
4br. 264. 

5 Sub ons are likewiſe W LR ; 48 of all controverſies 
debts, dues, Ic. and here the arbitrators are not oblige 

to determine all matters diſcloſed, but their arbitration 
of ſome things will be good, tho? they leave other thin 
undone; but where the ſubmiſſion is ſpecial or 4 . 
tional, ita guoz an award be made of all controverſies 
depending, they ought to determine all matters whereof 
they have notice, becauſe heres, by the ex preſs words of 
the "authority, I do not own, his determin on, unleſs all 
matters in controverſy are ſettled ; and efore to. de- 
termine one without the others, is to a8 copteary. to the 
authority; but if, upon ſuch a ſubmiſſion, the arbitrators 
make an award but of one ching, it ſhall be intended 
there were no others to make an. award of, unleſs the 
other ſide ſhew there was, and that the arbit;ators. had 
notice thereof. Cre. Elin. 839, . Cre. Fac, 200, 355. 
8 Co. 98. . Dyer 216. { Roll. tbr. 257. 1 Sauna. 32. 
1 Brownd, 63. 3 35 N 

As to be perſons ab E lien to arbitration, iti is to 
be obſerved, that 

Perſons that cannot contracl, Toe E to arbitra- 
tion, therefore femes covert, and. perſons compelled by 
threats and impriſonment capnot ſubmit. . 9 Ed. 3. 23. 
10 Hen. 6, 14, 19. Latch 27. 

The huſband may ſubmit the chattels he hath in right 
of his wife to an award, for he may diſpoſe of them. 
Style 3 March 7s 7 8. 

If the huſband Set to arbitration the chattels the 
: hath as executrix or adminiftratrix, this ſhall bind 
the wife, becauſe the wife cannot perſonate any one In 
out the huſband. during 3 21 * 7s * 
| Roll. Rep, 269. C. Jac. 

If an infant ſabmit to . 47 he may "execute or 
avoid it at his election, as he may all other his contracts. 
13 Hen. 4, 12. 10 H. 6. 14. March Lil, 141. 1 
I; | 


7 164. 1 Lev, 17. Abr. 710. 
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-  Perſax ted or 
FEET: 


 KHows, cannot fubinit th an award; 


Tf one" patty and the'depury or artorney of che other 


ict of my deputy 3 
_ "IF ſeveral 


of ſome certain matters in controverſy: it may be alſo 
2. Submiffion. 3. Parties to the ſubmiſſion.” 4. Ari. 


miſſion be not ſo: but an arbitrament that one mall releaſe 
to another, by advice of a certain perſon, this is good ; 


there are four things to compleat a biſhop'or arthbifbop, 
25 well as a parſon: firſt, election, which Yeſembles pre- 


doit, for they hive yp property, aid chit N the Tie 
djittovere EW 3 6; 26; gen. 9: 107 \ | 
A Yean without the chapter, à miyor without his come 
monaley, che maſter of à college bf: 1/59 without bis 

Wa the ſubmiſſion 
the farce of a contra, and they: <aknde contract 


"$36.5 1012 5t 


out them. 21 L . 


hou. 


party fabmit to an award, this is well endugh; for che 
2 y own act. Dyer 21, 1 Noll. 4 
o 


IF ſe do # treſpaſs, and one of the wrong | 
deers and the party to who it igdone ſüubmit do atbitra- 
tion, and an award 1s made the cher perfons ſhall take 
| dar 9 of it by way of extinguiſhnient'of the rrefpats; | 

e ſame law where the party veleaſes to one of them; for 
po th caſcs a ſatis faction really is, or is preſumed to be 
ide, and a' man cannot receive @ dn conptaſation for. 
the ſame wrong. 1 Salk. 70. Carth. 412. 20 Hen: 6. 
11 4. 4t. 4. Kol. Abr. 266 92 30 119 Sir ; 
An award may be good in part, tho* bad in part. 
Wilf. Rep. gart 2. 267, 293, See more concefning this 
head under title Award. And Stat. 9 & 10 V. 3. f. 15. 

Arbitrament, Carbitrium) Is the ſentence or determi- 
nation pronounced by arbitrators, and publiſhed when 
they have heard all parties. And arditrament is either 
general, of all actions, demands, quarrels, c. or ſpecial, 


N 


abſolute, or conditional. 8 Nep. 98. To every arbitra-: 
ment five things are incident. 1. Matter of controverſy. 


trators. 5. Giving up the arbitrament. '" Hardy. 44. 
Arbitrators cannot refer erbitrament to others, if the ſub- 


becauſe it is a reference only for the execution of it. 
Fal. Cent.” 129. Vide Dasv. Abr. 513. 2 78. 


1 Rol. Abr. 244, 342. See Arbitrator. Vide Com. D. 
1 2 401, W . Fog : * 
Axa Cpiographica, fv? regrapborum j n, This 


was 4 common cheſt with three locks and keys, kept- by 


7 2 bs 
# 5 "er 


ergy Paulitins, Who, by 


| biQtiop or the cou 


he county .palatine of Chefer, new crete 

1 8. ah 8 y him cee 
of Twi the county palatine f. Dusan; e "u64 15 
the 5 Ar anne ted to the prohntt of Foil b Kigg 
Heu. 8. but a'tgreater number chis *archbiſkop* inviedtly 
hid, Which time hath türen from him Wi L 9. 1 
The afcBhibog of Cantvbury id now filed — 17. 
aus iS primus rubin Anglia 3 and the archbijbey f Tort 
tiled n Ef matrogelitants Ag, They are called 
| #>chbijip# in reſpett of the: biſhops under them; And m 
ITN Ne TO were cobſeTrited at Art ith the | 

oP pol of t | inte! f / . Both the 4rch- | 
ae have ddt province] ore they have (offeas 
e biliopy of ſeveral 'Jioceſes, ' with juriſ&iatvd under 
em. And each hath two concurrent juſUſEſons} ous 
as ordinary, or the biſhop himſelf wirkit his dioceſe;: che 
other as ſuperintendant throughout his Whole province of 
all eccleſialtical matters, to correct and ſupply the defects 
of other biſhops, The arch bib of | Canterbury hath the 
priv ilege to crown all the kings of 'Enghind; and to have 


relates to be his officers; 'as for infſtance}” the biſhop of 


London is his provineial dean; the biſhop of 'Winchefer, 
His Chancellor ;'the biſhop of Lixcel#, his vice-cliariceHor ; 
the biſhop. of SaliBury, his precentor; the "biſhop of 


| Worceſter,” his chaplain, Ce It is the right of the orcs. 


biſhop to call the biſhops and clergy of bis province to 
oo bon upon the king's e ach « HuttfaiRtion 
in caſes of appeal, where there is a ſuppoſed: default of 
Joſtice in the ordinary; and bath à Nantiog juriſdiction 
over his ſuffregans: he confirmö the election of biſbops, 
and afterwards conſecrates them, c. And he may a 
point eoadjutors to à biſhop that is grown in firm. ** 
may confer degrees of all kinds; and cenſure and excom- 
munjente, ſuſpend or depoſe, for any jult® caüſe, Ec. 
2 Roll. Abr. 223. And he hath power de grant Uiſpen- 
ſations in any caſe, formerly granted by the ſee of Nom, 
not contrary to the law of God : but if the caſe is new 
and extraordinary, the king and his counſel ure to be con- 
ſulted; rat. 2 H. 8. 1 11, 28. H. 8. E. 161 f. 6. He 
may retain eight chaplains: and, during the vacaney of 
any ſes; le is guardian of che ſpirituilties,” rut, ibid. 
- and 21 H. 8. 1 bs. + | IT 2 Tun? mei {Bot 
© The" arehbiſhop of Canterbury hath the precedency of 
all the clergy ; next to bim the archbiſhop'of Th; next 
to him the biſhop 6f Lend; next to him the biſhop of 
Durbam; next to him the biſhop of Vincbeſer; and then 
all the other biſhops of both provinces after the ſeniority 
of their "conſecration; but if any of them be 1 privy 
counſelor,” he ſhall” take place next after the biſnop bf 
Durban. Co. Lir. pd 1 Oight: Ord. Jud. % 
The firſt archbiſſiop of Trg, that we read of, was 
e Gregory's appointment; was made 
t the year of bur Lord 622. 
Godol. 14. | 7 42 * A* 1 
The archbiſhop vilege to crown ſhe 
queen conſort, and to Be her perpetual chaplain," Cha- 


OB mRYOTIEN nag 
> pl 4 ». 


archbiſG<op chere, a 


* A 
o N ? 


Archdeacon, '(artbHidiaconus) Is one that hath eceleſisſ- 
tical dignity, and jurifdition over the elergy"and'takty 
next after the biſhop throughout the dioceſs, or in ſome 
part of it only. Artbdtatu had ahciently à ſuperinten- 


dan power over all the pargchial-detgy in every dedtiery 
Fe be b | 

7 have no'oxiginal* jofiſciction, but What they 
„e got is from the . by © preſcription or 


ipg to viſit and 1 and 'eprſcoþo” niinciare, Nc. In 
ancient times archaeacons were employed in ſetvile duties 
: 1 11 . 


eee 3) ee Bro e eee en em oo 


| 


Ss. LE. 


= 


__ _"*" Archdezconnes/are commonly given by biſhops, 


tion to chooſe Which be pleaſeth: 


' Canterbury. 


ſehr ny 9 a | pedals atterditice on the biſliops,' aud 
delegation 1 to examine and report ſome” cauſes; and com- 
- miljons to Viſit the remoter" parts of the dioceſes, 
or nk as it webe, overſeers of the church _ "by de de- | 
tees adyanced into confiderable dignit 
anfranc, archbiſtiop of Canterbury,” Was the 153 122 
18 England who inſtixuted an archunt in his 
' which was abour che year 1075. Aud an archdedton'is 
now allowed to be an ordinary, as he bath u pare of the 
= power: lodged with him, He viſits bis -Juriſ- 
Aion orcce” every year: and be hath à court, whete' be 
"may ia flict penance, ſuſpend, or excommunieate 


- prove wills, grant adminiſtrations, end hear ' cauſes e- 
_ Cleſiaſtical, We. ſubject to appeal to the biſhop of "the þ 


dioceſe. It is one part of the office of an archideacon'to 
examine candidates for holy orders, und to induct clerks 


within his jariſdickion, upon receipt of the biſhop's an, 


© date, 1 Lev. 193. d Inf. 30." © | 


do therefore prefer to the ſame by 'collationt”but"if"an 
archdeaconry be in the ift of a Jaymany the patron doth 
preſent to the biſhop, 'wh 
another beneſiee; and then the dean and chapter do in- 


2 Ce. 586. 


duct him, that is, after ſome ceremonies, place him in 4 
ſtall in the cathedral church to Which  belongeth, 
N de is faid od have 4 Ps” in the 1 Well, 


2705 | Wrebuiinns;? by hs 13 & 14 Coy: TR c. 4 n 


the Common Prayer — — aſſent thereunto; as 


other perſoas admitted to eccleſiaſtieal beneſſces; and alſo 
muſt ſubſtribe the ſame before the ordinary; but they 
are not obliged by che 13 EAA. el 12. to ſubſcribe and 
read the thirty- nine artieles; for altho*: an archdeacon 
be a beneſce with eure, yet it is not ſuch a benefice with. 
cure as ſeems to be intended by that ſtatute, but only | 


ſuch benefices wich cure as have particular'tharthes' be. 


longing to them. Va, e. 18. Aud they are to take 
che oaths'at the ſeſſions, ut other pe for 
ofen. 191. Nie 2 Vg 1 p 2 72 8 


The j judge of the archdeacon's eourt bene e Goth 
| profide himſelf) is called the-official; Moos Ia, 30. 


By the ſtatute of the 24 Hen. 8. e, 12. A appeal le 


from the archdeacon's to the biſhop's/eourr;/ fo 2 ting, 

And it hath been alſs held, that where the ende 
| hath a peculiar jariſdiction, he in totally exempt from the 
power of the biſhop, and the biſnop cannot enter t 
and hold eeurt; and is ſuch eaſe, if the party whEr lives 


N the peculiar be ſued id the diſhop*s court,*a pro- 
granted; for the ſlatute intends that n 
8 ful ſhall Be per /altum- but if che arehdeacon hath not 4 


ibition mall be 
peculiar, then the * and he have #concurretit juriſ 


dction; aud che 5 commence his ſuit either in 
the archdeacon's court N ze? biſhop's, and he hath elet - 


und if he commence 
in the biſhop's eburt / no prohibition ſhall be granted; 
for if it er it would confine the biſbopꝰs ehrt wy 
determine nothing bur-appeals, und render/ic/jncapa capable 
of having any! eauſes originally commenced there," 2. 
Faun. 123. FE Fi $1 SSL KF En il . N 
An archdeacon is à mioiſteniaboſſcer. and — 
a churehwürden elected ſt the pariſh. - Ner v. 2 
mou L. Keys. 158. %%% d 262 4046" 980 oe 
Arches Court, Fre de erexbus) The chief and 

ancient cvaliftory! court belonging to the _—_— | 
for the debating of ſpiritual cauſes, ſo 

called from the church in Lenden, commonly called: Se, 


Mary Le Beru, (where it was formerly held) which church 


is named Peco Church from the ſteeple which is raiſed by [4 
en built archauiſe, like ſo many bent bows.  'Convel. 
The judge of this court is ſliled the Dean of the Arches, 
or Official of the A ebes court: he Bath extraordinary j ju- 
riſdiction in all ce:leſiaſtical- cauſes; except what belovg 
to the prerogative court; alſo all manner of appeals ſrom 
_ or their chaneellors/ or commiſſaries, deans and 
chapters, archdeacons, Ce. firſt. or laſt are directed 
hither ; he hath ordinary juriſdiction throughout the 


whole provinee of Canterbury, in caſe of appeals; ſo that 


upon any appeal made, he, without any farther examina- 
tion of the cauſe, ſends out ks citation- to the appellee, |- 


g ulm na — J büt at nd bis iahib 


they on apps 


inſtitutes in like manner as to | 


3 
2 1 | 


| to be the fame with Tuniting at the qiunte/ 5 
| 144427 10 Seb. Ege Brieutzuß 


ths * 


OF this "hn x ps $59" 2 9 
out of the dioceſe of another, onſefvie _ 
Oe. 23 H.. 4 99. 

I another ſenſe che dean of the er dis. 4 

power, | juriſdiftion of thirteen pariſhes in Zonden, called a dean 
(beivg exempt from the authority of the-biſhop of Londes! 
of which the pariſh of Bow is the principal. The per- 
ſons concerned in this: court, ate the judge advocates, M-. 
giſters, proftors, c. And the fouodation-of a ſoic * 
theſe cburts, is a citation for the defendunt to appeat ; 


% 1% 


wes made. 
eite any 


then the libel is exhibited; which contains the action, 


to which the d 
ſuit is conteſted, 


efendgot” mot anſwer; Wheren the 
are produced; and the 2 de- 


termined upon hearing the advocates o 
— W n Tearence cot decree - 
| u 


This court (4. alſo the cen of- Weihe, uhh ade: 
ralty court, the 
gates for the moſt part) is now held in the hall belonging 
o the eollege of e commonly Gee. Dodtots 
N Flog. . e is 

rem this court th appeal is rote in 
by the 25 Hen 8. k. 19. ag ua, 

Archives, (archiva, from e a cheſt The null, i 
= place _— ancient records, charters; and evidences, 

elonging vo the crown and ki are ke ſo 
Chinctry, Exchequer office, & ek e 
times uſed for re poſitories in libraries. 


e and efenyſencitt of the Common law. 
Part, 21 Ed. 3. | 


. abt vx” 4 * Ke * 12 Fi * py +" 4 


Atierban, The edi of the king, commanding = 
fy tenants to dome into ann a they 


refuſe; thi 
deprived 1 F BY LIRA e 145 

Arentare, To rexit out; or . ae 4 wheat; tent. 
Richardus de Armeſtone ballivit adnerit ur Kingsford ub 
Titioſt & per wiolumiam dico: religioſos de eadan piſturia 


[ejecit," & igſan domino ſuo arentari fects is 12 fel. quot idim 


dominus per & annos nn Denen Domus de! g 
Jo, MS. fol 53. 9 5 5 
Argentum Jibum, Silver cbin oh 


to the king were paid 
filver © s af money; ocher rents in Hibrir ur; i 
Jatir, in mini of full weight and Parity: in . 
| age, that tent which was paid in money, was called 3 + 
farm i and afterwards evbite=rent; and what was aid in 
proviſion, was vermed N e Spelm. Gloff. See 
bs Fi — hart Goa {3 „FFT 
rgentum Dei, money; i, e. money given 
earneſt upon the making of ney bargain; Ad + Hom 
erles, earneſt. Adam de Molt wenurdit qui 


25 


manerii de Berterton Hense Scot; 5” repit ts 


Henrico ann . Figeit. 
Ras Caſt. 2'#4.3 
Argil, or Argo, Ci, . 120 nh Givetinies Gd 


alſo the lees of wine, gathered to 

l e Sei pre? 3 2 
Argumentolus A word which fign . 2. 

tioned by dur hiſtorian Nate eg, 1 197%» 

qe argumentoſo wecemes. Lib. „ e. 5 
-Frietum Levatio, An old ſportive exit, ; op 


Arma dare, To dub or make 4 —.— Wont 


rex Hepricus iu, & : 


rn —4— s e 
places, 9 


Doro — ws Frogs 100 15555 . & Town 64 

impaſuit,” eig & 1 lis "militiz kiagulum 27 r T 

cinxit; | Ordericu italis, lib. 8. de enrico, * 
Irma Libera, A fword and a lance which Were a | 

given phe nity ile we he was made free, © ; 


5 vr te acts 24 9 FAY * u «14 13 * Th $$} EY 
4 mo 10 1 0 24) 8 81 it; * #0139553 > 4 IB 1 1 229 
2 ; 5 » BT | of NV 


e court, and the court of dele: | 


And ithab been me- > 
Arertetment, - Sorpriſe, affrightment; 1 the x Nes t 


a of EY 
ing anciently” paſſed: for — 37 Dameſdoy Lese, > 
ſome 7 were paid in argeiro albs, common 
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nar. 6.7 TI TH 49 Þ-3Þy4i 441 
ande This was when @. 


= p vas \<onvi8ed 
__ or felony: thus ,our hiſtorian 


Knighton, ſpeak 


ang of Beh Spex/ers tells ins, Prime pie ee gum: . 


. weſtiments cum armis ſuis reverſtis. Lib. 8. 5. 2846. 
Irmiſcare, 1s a ſort of puniſhment decreed or 


alſonghem, 5. 438. At firlt een laden 


1 back in token of Parr hg — Nadi g,, 
_equefrem Hallam ad ſatis, is. ferret, + Brothp: 
ton ſays, that in the year 1176, the king of Secpts.p 
_king 2 yp York; — Hallam ſuam ſuper altare| 
i etri petuam Gionis memoriam effanne. 
* of x Ang belonging to luch gen · 


tdemey that bear arms: and theſe are either by nah, 8 


ſons of noblemen, eldeſt ſons of knights, Cc. Or by 
. creations ſuch as the king's ſervants, e. The word 


' ermigeri has been alſo applied to the higher Dea; 

.£0 ts. Paroch. Antiq. 576. See Eſquire * 
Irmour and Irms, In the ates, law, are 

ertendeg to any _ that a man wears for b. 8 or 


1 "takes into into his hands, or uſeth in anger to ſtrike or gaſt at 


another. Crompt. Tuſt.. 65. Arms are alſo What we call 
in Latin inſignia, enſigns of houour; 3. a5 to the original of 

2 it was to diſtinguiſh commanders in wars for 

ancient defenſive armour being a coat of mail, Ic, which | 

covered the perſons, Gow could not — bee | 

therefore 3 a was painted on their 

which was Lr . not. made - hereditary. in fa- 


_wilies till he time of king ich. 1. on his expedition to 


0 


ain Jerzſalam from the 7 arks : and beſides ſhields wir 
— they had a ſilk coat drawn over their rmgur, an 


over, now.the herald's coat of arm... d. Ns. 352. 
2 armed with — — . 


; of. 

Jets according, to la and herein erery a 

80 Tea aiding. — £4. 1. v. the N,, ne 

Hall 1 * with force and 7 I ng ing — 
r armed. t peage, on 

l there d 7 „ „ and ſuffer lere geen 32 

3 


FEE on he s. armour y Prog Star, xy 1 
darken Armove may = 'expgried../. 12 Cars 2+ e. e. 
10, Uoleſs probibited-bygraclamatian,. 12 C dg. 


4. fes. 13. m portingſagme or. ammunitien eee 


1 Jac. 2 weak 


24,9 4791 for ae hade ſence, Yide Black. Cowen 75 


| 523 222 07 18 21 04164 
* 's to riding or going armed, "vide Alek, Com. Wat: 


WI 2 1 27 


2 i ee. [This wont is meationadij 
„tit. 


hee 
nal dia, — 7 A fort of diſeaſe that makes the 
oF fall off, like the alopeci cia, or like uato a diſtemper i in 
ſoxes.— Dans #/ergue, rex. incidit int egritudingn 22 1 
"3rvaldiam waceat, in que. ih ad mortem et ret ee 
lle, be depoſueru. + "Tos: Hovede! u, P- 493. alben 
„ eee (Lat. A word often uſed for ee, 
by eld nat good: in-law proceedings. 1 Cent. 142+; 
Apen, or arpent,  Signifies an acre or fuclong, of 
ound : we. According 9 the old French, account in 
ameſday-bog pk, 100 — make an arp, The malt |, 
one acre, called Farpent; de. France, js 59h hundred 
| es ſquare: but ſome account it but half an acre, — 
1 acrgs terre & 25 fe gue me contingebaae 
29 Chajetam. Ex. Reg. Priorat. de Worml ey, fol. 3. 
ma air ſexms to bet ſome quantity leſs tha zn acre. 
entat wesſurer or ſurveyor of layd, 1 
S, ( 2 arguebuſe) A ſhort hand-gun, 2 cali- 
ver or fiel: mentioned in ſome of our antient — 


La Fr. Dis. 5 


148, e, 


- 


um 
e arm an mee! rang of. fagt: ſoldiers. . 


os. 3, 


e paxale ger brin- 


| 8 . are Ae. which 8 aq gr er Dad dy- no;more, Mell be paid for ar- 
4. 3-1 Arma — „e glaginr 6 ds- | EE 5 Indies a and the like allow- 
ee, les, \breferas,' erben d ins, AAge 10che made. onen ation, He., St. 7; Goo 2. c. 14. 

6d bee nt inde wenire |. © Yaraiggio Peditum I wed in Pate. $6. 2. ſar tbe 


- (Sxraiens,:;(areratorer} Such cheers. as had. tbe PER 
of the (oldiars mr, and whoſe: buſineſs. it was to fee 
- [them duly agccoured.. Sat. 1 R. a. c. G. In ſevetal 
.reigas-commiligners have been-appointed-forthis purpale. 
nien, (fran the Hr. arraager, to ſet athing in ↄ 


on an offender b che judge. aal. lib. 3. p. Di 


romiled}} mandant to be called to make the plains; in ſuch manner 


Wards a t:f coat, on which their. amt wete paioged {in 
y the Common law, it is an offence for preſone 2 e 


= 


| ies), Hath the ſame fignification in Jaw; hut the true; 
maven is from she French arraiſegnar, i. e. 2 e 
bete, to call a man do aner inform of law. A pri- 
ſaner is. 677aigned, orben he is indiged and brought $0 
trial: nd e & writ: of afliſe, is 40 cauſe dhe de- 


+ og tenant may be obliged 20 anſwer. Co. Lit. 568. 

ut ng mn is properly. arneigaed but at the ſuit of the 
king, upon 29 indid ment found againſt him, or — 
record wherewith he is to he charged: and 4his. arraige- 
ment is to take eate that the priſoner do appear io be — 
and hold up his hand at the har, for the certa inty of the 
perſon, and plcad ene plea. to che iodictment. 
. Lit. 262, 264. e =p; 

The pricaner is to bold up his hand only inareafon and 
felony ; but this is only a ceremony if he owes that he 
is the perſon, it is ſufficient without it; and then pon 
his arraignment his ſetters are to be taken off; andthe is 
to e treated with. all bamavity SA. Ke 


the | "Fr 3 a. „„ "_ 


iſoners aue no generally uied in eit i irons, becanſe 
tak ing chem off is e eee "_ you dend 


* 


91 trouble. On 3 TK 
Af is aRion of flander for calling one thief, the deſep- 


dant jnſtißes that he ſtole goods, and iſſus is thereon 
talen; if it he ſonnd for the defendant in B. R. and for 
 felpny in the ſame cunty here the court ſits, or hefgre 
of aſſiſe, Me, he hall. he forchwith amaign⁰,œ upon 
this verdict of twelve men, 0 on an indiqment. a 
His. g. GC. 6 1% ny e c 

The „ . 


pleas upon 
ir ſug» Not pom ;+ plea in abatement, or in — 


priſoner may demur to che indictment; he may alſo con- 
ſeſe the fad, hut then the court has nothing more to do 
chan bo progeed du indgment againſt, him,, II he ftande 
mute, and doth nat put Hamel pen trial, he (hall ſuſler 
the penange gain fört M dure, in cafes of felany; £fc,... 3 
1 9 22 or not anſwering directly, 

in gertain caſes, excludes affenders from: clergy... See 25 
18 A 12 N M464: mr3 


; . . M. a. e {IE 1 ar N 


he Common law, e is/8<quitted, ot is 
2 pt dies, the — — ſhall ngt be arraignad. 


But vide Stat. — — <9þ< g. and i vard-aceofory. For 
the ſolemnity off the and triat of x priſoner, 
7. Chaps 1854 Pg t= blbc wt HAH Yona 
rap, ( arrara ive arra An old. French 
yords: ſigniſying the ranking eng forch.of.. A ur of 
men impanelled upon a cauſe. 18 H. 6. c. 14. And 
When; we day to ara panel, ew 18s. t Gt, lorth the 
wen impanelled ang by: another. F. N. B. 157. To 
challenge the array of the panel, is at once to except 
again al; the, 2 or i elled, in reſpect 
19h partialkx, c 5 Go. Lis. 135, e ſheriff be Haf- 
bait, to einher of vibe panties 3 ar if any one ar mote of 
the jurors ate returned at the nomipation of either party ; 
er for any other partiality: the array. hall be ig 
The word array alle relates, in a particular — to 
military ordet, $924; Kanda. pecſans meds. Wee, Av. 
Fore Car. 2. cap. 15 1 

Arrearages, ( ea, from the F ranch antiore, netro, 
behind), Is taken for money unpaid at the dus time, 2 
rent behind; the remainder due on an account, or a ſum 
of money remaining» in the hands of an agcountans. 
When arrgars of rent are profumed. i in lan to. apr: next 


| 1 Acceptance. a 


AureUWcus, Oos lalpedied of. ang; etime ö au 
* arreſtatus fuenib de: worte alitujus pvriclit ant poof 
tur & iow vin Wh Coen — — 


3 


0 4 134 Uu. 1. of * 1 „ $45 % To 


_ ao. it ſigniſies the decree of a court, byrwhich-« perſon 
| 2 neee, 2 Sb. Hör. agget” e 


| n POTTY 
Kot, Bar. z . 


PEI and: . be- "made coappeur by 4. 


be remove them; or make them 


warrant ot precept. fm de Ley 


* * 


ine 


ere 


Fr Go cb 


ic erb- veg. 


1 


Ftrentarion;fronrheSpknifh urrendar ) 


264 krrtum redui um idumittre ʒõ umd it tignifies: the li. 
cenſing the ener of lands in the foreſt; eo inbols cen 
iN ith adow hedge and ſmall ditch, accoriling*to the 


iſe of the foreſt, : unter yearly tent: ſaving the arrauta- 
faviog power ce give ſuch er Oran. 1 
9 2 
"Jrreft, .Forrefa2r) (Comerh of whe Fr. word arrefer, 
to ſtop, or ſtay. It is à reſtraint of à -man's periby, 
oblig ing him / to be d bedient to the law © und dt is defined 
to be che execution of te eommand of ſome court of te- 
dor-officer of juſtice.” An arr is the beginningiof 
. iſon ment, Where à man is fi rſt taben, and reſtrained 
of this: liberty, by power or colour of a lawſul Warrant: 


ILiows'is a 


Th 2 


' Arreſts are vitber in civil or init r B + 
4 An arreſt in u ci cafe is defined n Apes 


hending or eee 504 one's 3 by proceſs in execu- 


tion of the ee * officers os alles. 
Moa Huf. 575. ard 71218 2 RN M ez 
There: ere ſeveral flatures, ſecuring he liberty of the 
— — — unlawful A ee deere, c. 
3 LD 
t 2 are — likbewiſe prote&ting the 4 from 
arreſts while attending divine ſervice.” W N 
1 R. 2 0:45, 1 Mar. fel g. . 383. a 
Several perſons are likewiſe bythe'Common and: Statues 
law of the land privileged from arreſts. Peers of the 


realm, members of parliament, &c, may not be arreſted, 


unleſs it be in criminal <aſesy bit the proceſs -againſt 


them is to be ſummons, diſtreſs infinite; r. 12 N. 3. 
c. 3. But ſee 2 A 5. ug. 10/Ge. 30%, Fo, Alb cor- 


pon any coutts of eee 
— are to be Free from atreftr. 3 AU. 141. A clerk 
vf the tourt ought not to de arreſt 2 which 


is not criminal, becauſe he is fappoſetitq be always pre- | perſon | 


ſent in court to anſwer the plaintiff. 1 Kall. 94. Arreſts 
are not to be made within the liberty of the king's palace: 
nor may the king's {ſervants be arg in any place, 
without 3 given to the lord chambertain, that 
pay their debts. has 
baſſadors ſervants, Sc. freed from "arreſts; Vide — 
bur. Nn Altre aw 18 4 Wat 5, #4 
Senmen in the king's vibe priviſga from Se for 
„ e 1. 2 7. 265 Jes. Lf 1 _ 2 

6. 38. LIN An Ad va navy” bait: 3644 3vo03ds 2 OY 
Soldiers or 9 [nor liable to arreſli for va of 
leſs than 10 /, 2 Geo. 40 f 6. ar : Te . tk 
el 11 Ree: nen 2335108 

There is this che une 9 in civil SO eri- 
minabeaſesz that none ſtrall be arreſted fur debt, treſpaſs, 
r. on other cauſe of tion, but by virtas of a protept 
or commandment out of ſome court: but for: treaſon, fe 
lonys or breach of the peace; any man may arreſt without 

e eee 

There are ſewerab ſtatutes lien tegeladage the ;Nuing 
e 


and exeourioa-of: warrants for arreſts, and 
the fees to be taken on ſuch occaſions. 
he balhtꝰs ſee: ſor an ateſt, by an ancient mare, i is 
but >four-prnee; '| 
dailiffs cantor legally take any thing but what is allowed 
by this ſtatute and other ſubſequent acts For taking 
fees not wirranted' by lud, they ſhall render treble da- 
mages to che pasty grie 
Stat; 2 Neu. GI capi vd. Sbemifs are not to grant war- 
rants for arreſts before the receiptlof the writs; if they 
do, they Mall forfeir 16 /; and, damages, and pay u fide" 


tothe) king.” Sa., 4 Lia. 6 . Aud every warrant'ts | 
| — 


«ny wit wofgreeſt any perſun, ſhall haue the | 5 


— do 
— 100. Fru 6 Cel 7. c. 21. 
"No balk 


or other officer, "ſhall auy perſon: un- 
any taverny/ uleouſe Sag hrs © bis con- 
dard“ as to —_— him with any beer, ale, wine, Wc, 


N 


Salt. 79. If a bailiff lays hold of one by 
aud the ſfieriff s twenty pence: and (whom he had a Warrant te streſt) as He — ie ot e 
the window; chis is ſuch à taking of hin tliat the biff 


may juſlify che n "of the hoeſe 4 bim 
eve; and incur a forſeiture of 40 .* 


ſer down thereon ag on the writ, under open 
1" Frogs. Bur if it appears's daiti® found an outer nog, We) 


oy prey ar gia 9 
SE take orexaftany more) for! wn fg Tach per- 

n dat vi priſon, bun wt he ſha)! of bis % Wes) 
accord truly give: nor take niore for" 
is reaſonable, or ſhall be adjudged 
of peate. Bee: 22 &'24 Cart; 
bad bailifs, fc.” are not to '\catry"uny ! 

Fs ravern;; /alehouſe, We! or the private 


party nor carry ſuch perſon to priſon withia" 

"Four hours ſrom the time of the arreſt; Hor take any re 
ward ſor Keeping him but of /gaol, We. Sat. 2. Goo; MM 
ap. zu. Aud fee 306. 2c. 28. 4 new aft on this 
ſubzect. But if a perſon arreſted refuſe rd be etried t 
ſome convenient houſe of his own'comination;! r. to Be 
Tepr in ſafe coſtody durin: the twenty four hours before 
carried to priſon; then the ſheriff's offcers, Sc. may 


3 . K. c. 27. 
By Stat. 29 Car. 0 52 " 06 welt," nt, 
Wa. (except in caſes of treaſon; felony, or for breach of 


| the peace) ſhall be ſerved on a Subdap; on pain chat the 
Perſon ſerving them ſhall be liable te the ſuit of the 
grieved, and -anſwer damages; as if the ſame bad beck 


done withoat writ: an action of falſe impriſbnment lies 


for arreſt on a Sanday, and the arreſt is void. 
A deſenduut was arreſted" on a" dun 
the Murſpalſea; and the vourt of B. N. being #iovel to Gif. 
<harge kim, it was denied; and he Was directed to Brink 
a&ion of falſe imprifoninent;.- 5 Mod. Rep. 
fendant being taken upon a danday, without any warbänt, 
und locked up all chat thorhing a Grit 


aryt bn Monday 
was got againſt him, by whith he wi ärrefted; it tab 
ruled, that he might h. 


1 Salk, 78. 


& un Wis: 1 * — im _ 
went, and that au attachment in 

— ̃ — Ihe 822 
ments have been often printed againſt bailiffs "for mah 
arreſts on Sa,. but afidavit 5s uſvally made; that u 
party might be tuen upon another day. 1 Med: 56. 
may be retuken dn f Sande, Where arte 
day . Sc. 


large 


on u Sendey on un efeape watraint © whey he 
our of the rules of - the N= Biuch ar Fl 
rs Grat. 3 Aus. c. Alco bail may take che 
on a Suiday, and confine him Hy: ee a 
him. 1. Nel; 25 Sis +2 17 4 _ * 
Ns ſpecial Mer ſhall be oed re an ſoperior 
4 the cauſe of action be 167; er dbove;' on 
104 and the proceedings thefedn to de Void, 


by Stat. $5 


413+ A 
£ a 


are made perpetual by the cle, 21 Cm . c. 3. 


to be arreſted” and *writs" arte by two ſeverul 
| wotds capias' aud artachias, to take and eatch held of 4 
man; for an officer muſt actual 

beſides ſaying he arreſt Aim, or le will be no ar- 
reſt/ 1 Lill. Abr. 96. If bailiff be kept off from 
making an arreſt, he ſtall: hate an uckien of aſfaulr: und 

where the perſon arreſled mattes refiſtanee, or — the 
| bailif, be may juſtify beari 
4 man; Which is an arreſt; © 
a reſcous, and attachment may 


dhe makes his eſcape, — 
be had againſt him. 
"the | na, 


away. 1 Vent. 306. 

When a perſon has committed esd or ſelony; &c. 
doors may be broke open to arreſt the offender; but not 
in ciuil eaſes, except it be in pufſuit of one arreſted; or 
where à houſe is recovered by real action, or iti ej 

to deliver poſſeſſom to the perſon. recovering e 

I of trelpaſt, Ge. lies for breakivg 
to make arreſt id a civił ations N. Ca,. 


f 3 


9 


open tis fad he mer on e e, gd to make an 
arreſt, cn. * U | e THER 4 ME 


2810 A WI 


erat, convey him 88 PRs Ueaps, 


by & wt et bf 


955 Tue de 


Geo. 2. c. 27. This ſtatute; Bud the Gr. recen 1.27 200 - 
When i pe pt is apprehended for debt, Ge be is fail 


lay hold of a perſon, 
* * 


we thin Wit 

% ey the nent jaſtice 

rab. 2. — Ie 
'utreſtedVto 


'of ſack G. 
'Keers, without the free and volontiry — who of Ye * 


aka: 70 


Mod, Coſt 251, - Aud a men thay 1 


ron 


paig "of 


of hit. If 4 bailif tbuches 
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making arreſts, Se. but alſo his bailiff that hath- hie war- 


But upon 4 f minus, 4 ſheriff may enter Tl 


ſun-riſing; if the fat bappen in any ſuch town, by ni 
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12 66. 
2 by not only the ſheriff.in the execution of writs; 


wo it. | 
in = as. well ds the 1 i lest. 


Add every ove:is bound by the Common law 


rent to do it. 2 f. 193. A bailiff upon an arreſt 
t to ſhew at whoſe ſuit out of what court the writ 
iſſues, and for what cauſe, c. but this is when the party 
arrefted ſubwits himſelf to the arteſl: a bailiff, ſworn aud 
known, need not ſhew his warravt, though the party 
demands it; nor is any other {ſpecial bailiff bound to ſhe w 
his warrant, unleſs it be demanded. 9 Rep; 68, 69. An 
arreſt without ſhewing the warrant, and without telliog 
at whoſe ſaix, until the other demanded it, was held legal; 
and that this not be done until che party obeyed: and 
demanded the ſame; Cro. Jac. 485. If an action is en- 
tered in one of the comprers of London, 8 city ſerjeant may 
arreſt the party without the ſheriff's, watrant. 1 LI. 
Abr. 94. And by the cuſtom of Londen, a debtor may be 
arreſted before the money is due, to make him ſind ſure 
ties: but not by the Common law.. 1 Nell. Abr. 258. 
If a wrong perſon is arreſled 3 or one for felony,. where 
no felony is done, Sc. it will be falſe impriſonment. ! 
Attornies, &c. for vexation, maliciouſly. cauſing any per- 
ſon to be arreſted, where there is no cauſe of ſuit, ec. 
ſhall ſuffer fix months impriſonment, and before diſ- 
charged pay treble. 2 mays forfeit 104, e 
EA e. 2. 1 
4 Sheriffs in Wales, and the counties palotine, Mall not 
hold to bail on proceſs from r pared unleſs the debt 
be ſworn; to be 20. 11 12 W e g. ſee . 
. By Ghan Ch. J. Mich. 1658. J one bs arreſted by the 
ſheriff of the county, within a7 liberty, without à xox 
omittas, yet the arreſt is good; for the ſheriff is ſheriff of 
| ne whole county, but the bailiff of the liberty may have 
his aRion againſt the ſheriff, for entering of his Aiberty. | 


os execute it. In Rep, .. 
Wich regard to arreſls in criminal caſas, 5+ bath already 
been .obſeryed, that for. trea/an, felony, or breach. of "thi 
peace, any perſon may. arreſt without warrant or-precept. 
But the king cannot command. any one by word of mouth 
to be arreſted; for berg do it by writ, ee of his 
courts, according to W: nor may the arreſt an 
man for faſpicion of treaſon; or. felony, as his Fubjefls 
— - becauſe; if be doth wrong, the party cannot have 
e 2 „ 
Arreſts by private perſent are in fans. ink . 
Perſons. prefent at the committing of a felony muſt uſe 


their endeavours to apprehend the offender, under pes | 
_ palty of | fine and impriſonment, . 3 , 4 %. 


177. e ir nen 
Soi And.for this cauſe, by the Common law, if any ho- 


micide be committed, or dangerous wound given, whe- 
ther with, or without malice, or even by miſadventure | 
Or ſelf-defence, in any town, or in the lanes or fields 
thereof, in the day time, and the offender eſcape; the | 
town ſhall be amerced, and if out of a . the ee 
mall be amerced, 3 Ius. 


Anette vate 8 tes in * 
AEST n. kind are either on /4/- 4 


picion of crimes already done, or fi ed to 2 
done, or 0 prevent their being committee. 

Many ſufficient cauſes of ſuſpicion to juſtify e 
ol an innocent perſon for. felony are enamerated''in 2 
Harri. 76 Yer-it is holden'by ſome; -that'none of tte - 
cauſes. there ſpecified: will juſtify the-acreſting of 4 min 


and | for the /a/bicion of crimes, ' unleſs a crime was actually 


committed; but out of this rule, the apprehending ' a 


1 _ hue "Om ern met e dee. "© Hawk, 
76. 
->tAs: to the arreting of offenders by rivers pers of | 
their own authority, dy law for the prevention 
of treaſon of felony on y intended to be done; it ſeems n 
ene may lay hold of 'a perſon, whom he ſees upon t 8 
point of committing treaſon, or felony, or 1 an act 
which would manifeſtly endanger the life of another, and 
detain- him, till it may be reaſonably preſumed he has 
changed his pur poſe. 2 Hawt.-57.* Indeed the law of 
reaſon ſays thus, and we want-nor wk exo wang. of books | 
ta juſtify the poſition 7 
+ Asito- arreſts) for ae offences; 00 pee Pede 
can #rreft another for a bare breach of the peace after it 
is over ; but it is held, that a private man may arreſt a 
vigbt- walker, or a common cheat about with falſe 
dice, and actually caught playing with them, in order to 
have him before a juſtice of peace and the arreſt of any 
other offenders, by private perſons, ſor offences in like 
manner ſcandalous, and es to _ "Jy, "ſeems 
9 a Hawks 77. bo 
3210 ſome caies-likewiſe arreſts ate-perfons e. 
| warded by law. g nn priva Kais? 
[i By:4 93 SCN NM. e. 8. Perſons apprehending"bigh- 
avaymen, and*profecuting them to conviction, are inti 
-toareward of 407. and if they are killed in mae 
theirexecutors, Ec. tare intitled to the like reward. 
By the 6 & 7 M. g. e. 25. Perſons apprehendin neon: | 
terfeiters. and gof the coin, and e 
conviction, are intitled to 40 0. ee F 67 21h 3 oy 
By the 10 C 11 z. c. 23. 3 
| heplifters, and proſecuting them to conviction, 1 
a certificate» thereof gratis from the judge, which certiſi- 
cate (before any benefic has been — 3 be once 
afligned over; and no more, and the Proprietor, 
or aſſigner, ſhall by virtue thereof be — from all 
— and ward offices, within the pariſ or ward wherein | 
the felony was tommitt es. ( ihk gh gt 
By 5 Ann. c. 31. Perſons who ſhall take any obe guiley 
of burꝑlary, of: the felevieus breaking and entering any b. 
in the 44y-time, and profecute.them to.convidtion,-ſhall 
| receive, above the reward given by the aboye mentioned 
ſtatute af 10 1 V. 3. r. 23. the ſum of 40k within 
one month afterdſuchconvition.....) or on tft fe 
Wich regard to arreſts by public officers, they. mey be 
made either with or without process. 
Arteſls. without proceſs may be made by avatebmer,: con: 
fables, da off towns; or | juftites , pace For hs 
power !'of-awatchmen; ſee Stats Hinebeſlor, It has 
been holden, that this flatute was made in aſſi tmange of 
ws Comme 2 we that every. private perſon Oo wy 
min arr any : ſuſpicious night-wa — 
Letaia 3 till he ow a good 'accountzof himſelf. 2 
Haul. 80. e e gu dE as N 459! my 


. As 10:arreſis by conflabless they are either made by their 


13 
Aud fince the ſtatuta of — 8.5 liel dias 8 


chat walled: towns ſhall. be kept ſhut — ſun · ſetting 4 
pag wa and the offender eſcape, the on halle 
EE 3 . 35 
And, as: * 4K. perſods are bound to ae an | 
thoſe who ſhall be guilty of any of the crimes above men- 
2 in their view, ſo alſo are they, with the atmoit | 
ace, 10 pur ſue and endeavour to take all thoſe WhO 
For (pe vilty thereof, out of their view, upon a RY: 
<7 lv againſt 2 22 117. K Kr | 
| Vagrant act 17 Ge, 2. c. Y ate . 
2 may apprebend beggars and 2 per 
And every. privaſt perſon is Nad bo N 5 an. n officer, | 
requiring him to apprehend a felon, - 


* 


own authority, which differs but; litile from abe powet of 
a private perſon, or they are made by a> Warrant _ 
juſtice: of-peaces/.-. ris ml gut l big ien 6ift; we 
As to che juſtifying arreſts, by conſtables, by virtue of 
' a warrant-from-a juſtice of. pence, it ſeems clear,, that an 
arceſt,; unlawfully made by a conſtable withouta warrant, 
cannot be made good by a Warrant taken gut afterwards; 
»alſo it bath. been- holden, that if; a conſtable, after be 
bath: arrefledithe party by ſores af ay. ſuch warrants: Nut- 
fer him4d'g6 at upon his promiſe to come again at 
ſueh 8 time, nad find: ſureties, he eanuot afterw =_ 
him by force of the ſame warrant ;.\hawever; if. 
return and put himſelf again undes the 2 2 of — 


conſiable, : the: conſtibls may lawfully: - detain; 


e, ws 1999 ns laiw mid 9 tune v2 6 tl woe 
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: i 2 Heu. 80. Deer 244+ 6. ee eee ee e 5h 
M conſtable cannot jaſtiſy any arreſt by farce of a war- 
rant from a juſtice of peace, which expreſly appears, on 
the face; of it, to be for an offence whereof à juſtice of 
peace hath no jariſdiction, or to briog the party before 
im at a place out of the county for which he is 4 juſtice 
2 Haul. 82. | 5 N * 25 ; 1 £21 
. to the doctrine of general warrants, it is now ſuffi- 
ciently exploded. See the caſe of The King and Wilkes Eſq 


1 * 
K . k 


or even à private perſon, to whom a warrant mall be di- 
rected from a juſtice of peace, to arreſt a particular per- 
ſon ſor felony, or any other miſdemeanor within his ju- 
riſdigion, may lawfully execute it, whether the perſon. 
mentioned in it be, in truth, guilty or inhocent, and 
whether he were before indifted of the ſame offence or 
not, and whether any felony were, in truth, committed 
or not: ſor, however the juſtice himſelf may be puniſh- 
able for granting ſuch a' warrant, - without ſufficient 


=, 


brig him before the juſtice, in purſuance of the warrant. 


Dis the better opinion at this day, that any-conſtable, | 


it, and not the officer, who is not to examine or diſpute the 
reaſonableneſs: of his proceeding. © 46. "bf 
With regard to arreſts by Sai/if5'of town, | their power 
is founded on the above mentioned ſtatute of Winche/er, 
. . And a to arreſts by juffices of prate, arreſts by their 
_ command are either. by word of mouth or by warrant. 
A Af juſtice of peace may, by word of mouth, authoriſe 
any one to arreſt another, who ſhall be guilty of an actual 
breach of the peace in his preſence, or ſhall be engaged 
in a riot in his abſence. 2 Hawk. 83. Dall. c. 117. 
And a juſtice of peace may lawfully gramt a Warrant 
ſor apprehendiug, or arreſting perſons charged with trea- 
fon, felony, promunire, or any other offence againſt the 
penceg and//pentrally, wherever 4 ſtatute gives one or 
juſtĩces of peace a juriſdiction over any offence, any 
one juſtice of peace may, by hiswarrant, cauſe ſuch of- 
fendbrs to be arreſted _ brought before him. 2 Hawk: 


L 170 


i yes OD ©7 77% £08 $4 N i 
bo is ſaid, that anciently no one juſtice of peace 
could legally Make out a warrant for ag affence againſt a 
penal ſtatute, or other miſdemeanor; cogaizable quly-by | 
n ſefiong: of two or more juſtices; for that one ſingle 
juſtice of peace hath no Fee of ſuc offente, and 
regularly thoſe only hb have juriſdiction over a cauſe 
can award"proceſs egncerning it} Vet che long, conſtant, 
univerſal, and uncontrolled” practice of juſtices of peace 
ſeams to have altered the law in this particular, and to 
have given them an authority, in relation to fuch-arreſts; 
not now to he diſputed. £64 57 alt a9 robe rng 
A jaſlice of pace may juflify:the granting a warrant 
for the arreſt of any perſon :upon ſtrong grounds of ſuſpĩ· 
cion of felony; or miſdemeanor, but he feems to be pu- 
niſhable, as well at the ſuit of the king, as of the party 
grieved, if he grant any ſuch wartant groundleſly, or 
maliciouſſy, without ſuch a probable cauſe as might in- 
ducea candid and impartiul man to ſuſpect the party to be 


ene Heeod, 8g. 0 Ons 225 FSG 
very warrant ought to be under the hand and ſeal of 
the juſtice of peace, and ſpecify the day it was made out: 
if it be for the peace or good behaviour, it is adviſable to 
ſet forth the ſpecial cauſe upon which it is granted, but 
if it be ſor treaſon or ſelony, or other offences of an enor- 
mous nature, it is ſuid that it is not neceſſary to ſet it 
forth, and it ſeems: to be rather diſcretionary than neceſ- 
ſary to ſet it forth in any caſe. 2 Hawd. 85. 

is, that the 


We apprehend the meaning of this doctrine it th 
warrant need not expreſs the /pecies, but we conceive it 
abſolutely neceſſary to expreſs _ genus, as for trea/on or 

zlony, or ſuſpicion of treaſon or 8 
2 The . ma e the ſheriff, bailiff, 
conſtable, or to any indifferent perſon by name, who is no 
officer; for, tho? the Juſtice may authoriſe any one to be 
his officer, whom he pleaſes to make ſuch, yet it is moſt 
adviſable to direct to the conſtable of the precin& here- 
in it is to be executed ; for that no other conſtable, and 
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grounds, .it is reaſonable that he alone be anſwerable for | 
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A bailif or cooftable; if they be ſworn, and commonly 
known to be officers, and act within their own Preeinsts, 
need not ſhew their warrant to the party, notwithſtand- 
ing he demand the fight of it; but that theſe and all 
| other perſons whatſoever making an atreſt, ought to ack. 

' quaint the party with the ſubſtance of their warrant; and 


| 


| all private perſons to whom ſuch warrants ſhall be di- 


' rected; and even officers, if they be not ſworn and com- 


monly known; and even theſe, if they act out of their 
on precinQs, muſt ſhew their warrants. if demanded. 
| The ſheriff, having ſuch warrant directed to him, may 
authoriſe others to execute it; but every other perſon, 

ta whom ĩt is directed, muſt perſon ally execute it, yet, 
| l * that any one may lawfully % him. 2 Hawk. 
| GO 150 SEM Wen e 
| If a; warrant be generally directed to all conſtables; 
no one can execute it out of his own precinct; but if it 
de directed to à particular conſtable by name, he may 

execute it any where within the juriſdiction of the juſtice? = 
2 Hawk. 66. N $a a 16 e 50 
Where one 1s authoriſed 


%. 
N 


to arreſt; a perſon who ſhelters 


himſelf in a houſe; if entrance be denied, the oſicer may 


juſtify the breaking open the doors, particular inſtances 
of which are enumerated by Serjeant Hawkins: V. Phas 
of the Crown, Þ- 86. & 87. Fe. NW : THEE; + 


| 11. 3: #33 4 ** 
Alſo it 4s enacted by the 3 & 4 Fac. 1. par. 35. That 


upon any lawful writ, warrant or praceſs awarded to-any. 
ſheriff or other officer; ſor the taking of, any popith recu- 
ſant, ſtanding excammynicated»for;ſuch; #ecuſapey, | ir 
ſhall be lawful, if need be, to break any houſe. 2 
Hawk: 87: 0.16.3 £4 eee 
But it hath been reſolved, that where juſtices of peace 
are, by virtue of à ſtatute, authotiſed to require [perſons 
to come before them to take: certain oaths preſeribed by 
ſuch ſtatute, the officer cangot lawfully break bpen the 
doors. 1 2 Haul. 87. Am 8 IP * 36 k Sada 6H SOGR5 > 
- , Aﬀter- preſentment or indi&ment found in felony; Gr. 
che firſt proceſs is a cnpiar, to:arreſt and impriſon the of 
fender: and if the affebder cannot ha taken; an exigent 
is awarded in order to-ontlawry..'#. P. C. 29..· 
| Arreſt of Judgment. Lo move in arref of judgment; 
is to ſhew cauſe e wag ſbould be ſtaid, norwiths 
ſtanding verdict given; for in many caſes, though there 
be à verdict, nd judgment can be had. And the cauſes 
of arreſc of judgment are, want of notice of trial: Where 
the plaintiff before trial treats the jury; the record dif- 
fering from the deed: pleaded; for material defect iu 
pleading; where perſons are miſnamed; or the declaration 
doth not lay the thing with certainty, c. And here 
all matters of fact are to be made out by proper affidavits. 
Comp. Aitorn. 329, St. Judgment may be arreſted foi 
cauſe in crimigal caſes, as well as civil; if the in- 
dictment be inſufficient, Sc. 3 luft. 210. Four days 
are allowed to move in arri of judgment z and the defen- 
dant hath all the term wherein the verdidt was given to 
ſpeak any thing to arreſt it, if the plaintif hath: not given 
his four days rule, and figned his judgment: after which 
defendant is put to his writ of error. 2 Lil 93 On 
motion in arreſ of judgment, if the court be divided; two 
jadges againſt two, the plaintiff muſt have his judgment; 
unleſs a rule be made at firſt to ſtay all proceedings, un- 
til the court otherwiſe order, c. 2 Lill. Abri 118. 
But ſuch rule is now always made. See Feofails and 
Arreſt of enqueſt is to plead in arreſt of taking the en- 
queſt, upon the former iſſue, and to ſhew cauſe why an 
enqueſt ſhould not be taken. Bro. tit.:Replcad: Fidr on 
this ſubject Black. Com. 3 J. 393. Whar cauſes ate not 
Dre on Stpoierdnt HM.» 
Arreſtandis bonis ne diſſipentur, A writ which lies 
for a man whoſe cattle or goods are taten by another, who 
during the conteſt doth or ie like to make them away, 
— being of ability to render ſatisſaction. Reg. Orig. 
1 a r No  S04M3 DIA -<2.4 #444 AS$3:Þ © 
Arreſtando ipſum qui Pecuniam Recepit, &c. Is 2 
writ that lieth for apprehending a"perſowwhb hath taken 
the king's preſt- money to ſerve in wars, and hides bimfelf 


. 


"4 
- ” 


Ps 
« 
> 6 . 


 « fortiors no private perſon; is oompellable to ſerve it. 2 


| when he ſhould go. Reg. Ee 24. 


Arreſte 
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goods of aliens I 


A writ that lies for a denizen againſt the 


$4, 
TY 


©  Brſura, The trial of money by fire, after it was coined. 
n. Dome/day we read, reddit 30 l. ad" arforam; which is 


k * 
I p . > Pp 
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found within this kingdom, in recompence of goods taken meant of lawful and approved money, whoſe allay was 
from him in a foreipn country, after denial of reſtitation.” | tried by fr. „ 
| Irt and Part, Is a term uſed in Srotlund and the north = 


Reg. Orig. 129. 


his the ancient civilians called clari-- 
gatioz but by the moderns it is termed: repri/alia,  ' [of Exgland ; when one ch 
TArxretted. arreZatzr, gef, dd reffum wocatur, Is where | ting t ſame, Was both a contriver of, and acted his part 


arged with a crime, in'commit- 


a man is convened before a judge, and cha with a in it. „ | 5 
— Artpel, A Bing word, and more truly written arde/, 


crime. Stazndf. Pl. Co. 45. And it is ſometimes uſed | 
for imputed or laid unto; as no folly may be arretred to 
one under age. Littleton, cap. Remitter. Chaucer uſeth 
the verb arretteth, that is, lays blame, as it is interpreted. 


 fignifying to avouch; as if a man were taken with ſtolen 


$ in his hands, he was to be allowed u lawful arrbel 


dor vouebee) to clear him of the felony: it was part of 


Bracbos ſays, ad retium habere malefaForem, i. e. to have | the law of Hotel Dua; my to whoſe laws every te- 


the malefactor forth 28 ſo as he may be charged, ' nant Ny of any other than 


rad. lib. 3. tract. 2. cap. io. the fee, pa 
 aridh ardbel. The privilege of artbel oecaſioning a delay - 


and put to his trial. 
And in another place, refatus de morte hominis, charged 


the prince or the lord of 
a fine pro deferfione regia, which was called 


with the death of a man. From hence it may with ſome | and exemption of criminals from juſtice, proviſion was 
reaſon ſeem, that the word is the ſame with redum. | ne againſt it by Stat. 26 H. 8. c. 5. 


Arroms. By an ancient ſtatute, all heads for arrows | 


on pajn of forfeiture and impriſonment: and tobe marked 
with the mark of the maker. Star, 7 H. 4. c. 7. 

- Frrura,—la the black book of Hereford, De Operatio- 
»:bus Arrurz, fignifies days work of ploughing ; for an- 
tiently cuſtomary tenants were bound to plough certain 
days for their lord. Una arrara, one day's. work at the 

h: and in Filgbire, earing is a day's ploughing. 


-Freiculi Clerf,” (articles of the 'clergy)\ Are frarutes 


ſhall be well hrazed, and hardened at the point with ſteel, | containing certain articles relating to the church and 
; clergy, and cauſes Eecc lefiaſtical. 9E. *. 1 Stat. 1. e. 14. 
— 32 — 

of libel, in à court chriſtian. Sometimes the religious 
bound themſelves to obey the ordinary, without ſuch for- 
mal proceſs: as Au. Dom. 1300. The prior and convent 
of | Burcefer, ſubitted themſelves to the official of Lin- 
coln, Ef c.—Quod poſſint eos et eorum \ſucteſſores per mem 


ein favs ond 


mplaint, exbibited by way 


PA 41 OR TH 29D Y * | 
ardis, to burn) Is houſe burning, which | cenſuram ecclefioflicam' ad omnium & fingulorum premiſſorum 


Arſon, (from whic 
is felony at Common law. 3 If. 66. It muſt be mali - 


ob/erwationem ab/que articuli, ſeu libelli, petitione, & gas- 


ciouſly, voluntarily, and an actual burning: not putting | cungue frepitu judicial cumpellare. Paroch. Antiq. p. 


fire only into a houſe, or any part of it, without burning; 


but if part of the houſe is burnt # or if the fire doth burn, | *Irtificers, Are taken for ſuch as are maſters of their 


and then goeth out of itſelf, it is felony, 2 inf. 188. 
H. P. C. 85. The burning of a frame of a houſe is not 


arts, or whoſe calling and employment deth conſiſt chiefly 
of bodily labour. We might, with Mr. Harris, more 


accounted houſe - burning, becauſe the frame of a houſe | elegantly and ſcientifically define an artiſ to be — 


cannot come under the word dms, neceſfary-in every in- 
diament for ar: this'was when the law proceedings | << 


poſſefling an habitual; power of becoming the ca 
Bae effect, according to a ſyſtem of various and well 


were in Latin ; nb, of courſe; the word houſe is requi- approved precepts.” But to the la- 


ſite 3 and it muſe be the houſe of another, for if a man 
burns his own houſe only, though with intention to burn 


If artificers or workmen conſpire not to do any work: 


but at certain prices, We. they are liable to penalties by 


others, it was not at Common law felony, but a great | the Statute 2 3 Ed. 6. c. 15. A ſtranger, artißter in 


miſdemeanor, puniſhable with fine, pillory, Sc. + 


If a houſe is fired by negligence or miſchance, it can- | but he may have as many 29 ſervants and appren 
as he ean get. Stat. 21 H. B. c 16. Artificers in wool, 


| 7 c. ſhall not keep above two ſtrangers. ſervants ; 
tices 


not amount to a. 3 AH. 67. H. F. C. 85. Where 
iron, ſteel, braſs, or other metal, Cc. perſons contract - 


one burns the houſe of another, if it be not wilful and 


malicious, it is not felony, but only treſpaſs: therefore | ing with them to go out of this kingdom into a forei 
if A ſhoot unlawfully in a gun at the cattle or poultry of | country, ſhall be fined not exceeding 100 J. and be im- 
Z. and by means thereof ſets another's houſe on fire, this priſoned three months: and aęliis artificers going abroad, 

not returning in ſix months after warning given by our 


is not er/on; for though the act he was doing was unlaw- 
ambaſſadors, &c. ſhall be diſabled to hold lands by de- 


ful, yet he had no intent to burn the houſe. 1 Hale; 


Hf. P. C. 569. By Stat. 23 H. 8. c. 11. Burning of | ſcent or deviſe, be incapable to take any legacy, Wc. and 
houſes, or barns wherein any corn is, is felony without | deemed aliens. Srat. 5 Geo. 1. c. 25. e 


benefit of clergy. And the Stat. 22 U 23 Car. 2. c. 7. 


By the Stat. 23 Geo. 2. c. 13. Perſons convi ed of ſe. 


makes it felony to ſet barns, ſtables, ſtacks of corn, hay, | ducing artificers in the manufaftures of Great Britain or 


Sc. on fire in the night-time, or any out · houſes, | or 


Ireland, out of the dominions of the crown of Great Bri- 


buildings: but the offender may be tranſported for ſeven | rain, to forfeit 5007. and to be impriſoned for twelve 


By 6 Anne, c. 31. Servants, through negligence or 


months; for the ſecond offence to forfeit 10007, and be 
impriſoned two years. Proſecution ' to be | commenced 


careleſneſs, ſetting on fire any dwelling, houſe, or out- | within twelve months after the offence committed. Vd 
houſe, ſhall forfeit 1007. to be levied by warrant of two as to ſeducing and tranſporting of artiſts, Black. Cm. 


juſtices, and paid to the churchwardens of the pariſh, to 
be diſtributed to the ſufferers by the fire; or on default 
ſhall be ſeat to the bouſe of correction, and there kept to 


J. 160. 25 „ M41 Y_ 4 36 1-3 1 
5 Arundinetum, A ground or place where reeds grow. 
1 Inff. 4. And it is mentioned in the book of Dome/day. 


hard labour eighteen months, &c. By 9 Geo. 1. c. 22. Fo Yrvil-Dupper, A feaſt or entertainment made at fu- 


(made perpetual by 31 Geo. 2. c. 42.) Setting fire to any 
houfe, barn, or out- houſe, or to any hovel, cockmow, or 
ſtack of corn, ſtraw, or wood, is made felony without 
beneſit of cler. | 8 


See farther on this ſubject 3 Ed. 1. c. 15.—37 Hen. 8. 
c. 6.—4 5 P. M. c. 4—43 Elia. c. 13.— 1 Ges. 1. 


Stat. 2. c. 48.—6 Geo: 1. c. 16.—20 Gee. 2. c. 52.4 


2 Geo. 2. c. 19. And vid. alſo Black. Com. 4 J. 220, 
„ e | LET 

Arſer in le main; Burning in the hand, is the puniſh- | 
ment of criminals that have the benefit of clergy, Terms 


nerals, in the north part of England: arwil bread is the 

bread delivered te the poor at funeral ſolemnities. Convel. 

And arvil, arval, arfal, are uſed for the burial or fu 
ray | i : rites 3 as, | 7 Fey 

N. B. This muſt be of courſe a wilful act to render it 5 


F 


= bring my gerkin, 7703, 1 "It to the arvill, 


Tin man's dia Sauy Seoun, it maker me mar. 


Yorkſhir e Dial. P. 58. a 
Iſceſterium, (arcbiſerium, arciſorium, aciſſuriam, al. 


cyſterium, arebitrium] Is a Greek word, and ſigniſies a mo- 
naſtery. It often occurs in old biſtories. Du Cage. 


Allach, or a/ath, Was a cuſtom of * 1 * uſed of 


2 Ley. | old in Wale, by which the party accu id clear him- 
2 | | ſelf 
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ſelf by the bathe of 300 men. It is mentioned id ancient 2 dolmaſter his ſcholar, or a gaoler his priſover, or er 

Ms. and prevailed till the time of Her. 5. when it was| a huſband his wife (for-reaſonable and proper cauſe); of, 

_ abrogmed; 1 H. 5. % . tae 1 if one confine a friend who is mad, and bind and beat 
Aart, (rium) Fr. afartir, To make plain. Aſ-| him, &c in ſuch manner as is proper in his circum-. 

ſartum % quod redaiiuth of ad culturam. Fletay lib. 4. ances; or if a man force a ſword from one who-offers. _ 

cap. 21. And the word aun is by Spe derived to kill another; or if a man gently lays. his hand on 


from-exertum, to pull up by the-roots : for ſometimes it is 
wrote art. Others derive it from exaratum' or exarium, 
which ſignifies to plough or cut up. Manwood, in his 
For Laws, ſays it is an offence committed in the foreſt, 
by pulling up the woods by the roots, that are thickets 
and coverts for the deer, and making the ground plais as 
arable land ; this is eſteemed the greateſt treſpaſs that 
can be done in the foreſt to vert or veniſon, as it contains 
in it waſte and more; for whereas waſte of the foreſt" is 
but the felling down the coverts which may grow" 1 
again, art A a n by the roots, anc 
utterly deſtroying them, ſo that they can never afterwards 
ſpring up again. And this is confirmed out of the red 
book in the Exchequer, in theſe words—Aſſarta vero di- 
cuntur que apud TIfidorum occifiones nuncupantur, quando  fo- 
refle & wy vel — paſcuis & latibulis ferarum oppor- 


inna, ſucciduntur : quibus ſucciſss & radicitus avulſus, terra 


ſubwerbitur & excolitur.—But this is no offence if done 
with licence 3 and à man may, by writ of ad quod dannum, 
ſue out a licence to aſſart ground in the foreſt, and make 
it ſeveral for tillage. Neg. Orig. 257. Hence lands are 
called a ſartad: and formerly A gart rents were paid to the 
crown for foreſt lands aſſarted. Stat. 22 Car. 2. c. 6. 
Aſfartments ſeem to be uſed in the ſame ſenſe in Rot. Parl. 
Of afarts you may read more in Cromp. Furi/. p. 203. 
And Charta de Foreſta, anno 9 H. 3. c. 4+ Manwood, 
part 1. p. 171. * biet 29 . wks 156% 15 ; 
'Bfſault, (a from the Fr. verb aſayler, Signifies 
a violent injury offered to a man's perſon of a more ex- 
tenfive nature than battery; for it may be committed by 
offering a blow, or by terrifying ſpeech. Lamb. Ziren. 
lib. 1. cap. 3. But it is ſaid that at this day no words 
whatſoever, be they ever ſo provoking, can amount to 


an aſſault, notwithſtanding the many ancient opinions to 


the contrary. 1 Hawk. P. C. 134. | 

The feudiſts' define aſſault thus: aſſultus ef impetus in 
per ſonam aut locum, five hoc pedibus fiat, wel equo, aut ma- 
_ ebinis aut alia re afſiliatur. Zaſius de Feud. p. 
10. um. 38. And affilire oft vim adferre. Lib. Feud. 1. 
tit. . fe. 1. Alſo the Lat. A ultus is uſed in this ſenſe 
in the laws of dw. Confe/. cap. 12. To ſtrike a man, 
though he be not hurt with the blow, is an aſſault: and 
to ſtrike at a perſon, notwithſtanding he be neither hurt 
nor hit, hath been ſo adjudged. 22 Lib. A pl. 60. 
For affault doth not always neceſſarily imply a hitting, or 
blow; becauſe, in treſpaſs for aſſault and battery, a man 
may be found guilty of the aſſault, and excuſed of the 
battery. 25 Ed. 3. c. 24. If a perſon in anger lift up 
or ſtretch forth his arm, and offer-to ſtrike another ; or 
menace any one with any ſtaff or weapon, it is treſpaſs 


and aſſault in law: and if a man threaten to beat another 


ſon, or lie in wait to do it, if the other is hindered in 
his buſineſs, and receives loſs thereby, action lies for the 
injury. Lamb. lib. 1. 22 Af. pl. 60. Where a man 
afſaults any perſon, beats, or doth him any manner of 
violence, either with hand, foot, or weapon; or throws 
any thing at him, drink in his face, c. whereby he is 
hurt; it is ſuch an aſſault for which action may be 
brought, and damages recovered. So ſpitting in a man's 
face, or treading on his toes. | | 
In many caſes a man may juſtify an aſſault; thus, to 
lay hands gently upon another, not in anger, is no foun- 
dation of an action of treſpaſs and aſſault: the defendant 
may juſtify molliter manus impoſuit in defence of his per- 
ſon, or goods; or of his wife, father, mother, or maſter; 
or for the maintenance of juſtice, Brac. 9 E. 4. 35 
„ 6. c. 1. te : * N 
Fa 8 Fc. may juſtify an aſſault in defence of a 
- maſter, c. but not rant. Ni. Pri. p. 18. L. Raym. 62. 
If an officer, having a warrant. againſt one who will 
not ſuffer himſelf to be arreſted, beat or wound him in 
the attempt to take him, he may juſtify it; ſo if a parent 
in a reaſonable manner chaſtiſe his child, or maſter his 
ſervant, being actually in his ſervice at that time, or a 


; 


another, and thereby ſtay him from. inciting a dog 
aguinſt a third perſon; if I beat one (without wounding. 
him, or throwing at him a dangerous weapon). who, 
wrongfully endeavours with violence to diſpoſſeſs me of 
my lands or goods, or the goods of another delivered to 
me to be kept for him, and who «vill not deft upon my lay- 
ing my hands gently on him and diſturbing him; or it a 
man beat, wound or maim one Who makes an aſſault 
upon his perſon, or that of his wife, parent, child, or 
maſter; or if a man fight with, or beat one who attempts 
ta kill any ſtranger ; if the beating was Actually neceſ-. 
ſary, to obtain the good end propoſed; or rendered ne- 
| ceſſary in defence of the perſon, ſo laying his hands on; 
by an aſſJult from the other; in theſe caſes it ſeems the 
| party may- juſtify the aſſault and battery. See 1 Hawk, | 
P. C. 130. and the ſeveral authorities there eite. 
And on an indictment the party may plead. Not guilty, 
and give the ſpecial matter in evidence; but in an action 
he muſt plead it ſpecially. 6 Mod. 172. Suppoſing it 
matter of juſtiſcation.—If of · excu/e, it is ſaid jt may be 
| given in evidence, on the general ius. Vide Ni. Pri. 10. 
- Alſo in caſes of aſſault, for the. aſſault of the wife, 
child, or ſervant, the buſband, father, and maſter, may 
have action of treſpaſs, per guad ſervitium amifit, In caſe 
of a. wife, huſband and wife ſhould. join in the action 
for the perſonal abuſe of the wife, (the buſband not 
having ſuſtained any damage.) If the huſband has been 
damnified, as by tearing her cloaths, te. or loſs of her 
aſſiſtance, &c. in his domeſtic concerns, for that peculiat 
injliry to himſelf he alone muſt ſue : . 
As to parent ow child, maſter aid ſervant, unleſs in- 
jury accrues to the ent or maſter -the child or ſervant 
muſt ſue,  _ _- 3 bee # US: 

For an aſſault, the wrong-dokr, is ſujet both to an 
Aion at the ſuir of the 8 render 
damages; and alſd to an indictment at the. ſuit of the 
king, wherein he ſhall be fined'according to the heinouſs 
neſs of the offence. 1 Hawk. 4. 

But if both are depending at ane time, unleſs in very 
particular caſes, the attorney general, will, on appli- 
cation, grant a nolle 1 the party will not diſ- 
continue his action. | 

Stat. 8 & 9 V. z. c. 41. enafts, That where there are 
ſeveral defendants to any, action of aſſault, ge. and ons 
or more acquitted, the perſon ſo acquitted ſhall recover 
coſts of ſuit, unleſs the judge certify that there was a 
reaſonable cauſe for making ſuch perſon .a defendant or 
defendants to ſuch action. FFV f 

If any perſon aſſault a privy counſellor, in the execution. 
of his office, it is felony. Stat. 9 Au. c. 16. 

Stat. 6. Geo. 1. c. 23. /e8. 11. If any perſon ſhall wil. 
fully and maliciouſly aſſault any perſon in the publie 
ſtreets or highways, with an intent to tear, ſpoil, cur, 
burn or deface, and ſhall tear, ſpoil, cut, burn, or deface 
the garments, Wc. of ſuch Ke wn it is felony; and the 
offender may be tranſported for ſeven years. 

Aſſaulting perſons in a forcible manner, with intent to 
commit robbery, is made felony and tranſportation, by 
Stat. 7 Geo, 2. c. 21.” And aſſaulting or threatening a 
counſellor at law, or Attorney employed in a cauſe 
again a man; ora n verdict againſt him; his 

verſary for ſuing him, &e. is puniſhable on an indict- 


ment, by fine and impriſonment, for the contempt. i 

Vide farther, as to and battery, M. Pri. 14 &c. 
Black. Com. 4 V 216, Ge. As a 4a 1% battery, and 
falſe impriſonment, Ni. Pri. 21, Oc. Black, Com. 47. 
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Iſlay of weights and meaſures, (from the Fr. ay, i. e. 
a proof or trial) Is the examination of weights and mea- 
2 — * of N Sc. 22 Orig. 279.— 
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the 2 mint, nd trial of ffivery he i Ing of highways, p ringer Hai levied by rate on the 
ferently appointed between the maſtet of the mint and che! inhabitants; as well as aſſeſſments of public taues, &fc, 
merchants that bring filver chither ſor exchange., A4 See A eee eee eee 
2 H. 6. cap. 12. Veſſels of gold ſhall be  afſuyed. A Aut oods en 
I. 1.6. 20. and 18 Cay. 2. 6 $.— Man „ Will. J e difebarge dk : n the executor 
Hardel clerico, qued convecatis in præſtutia ſua omiibus or heir, in ſatisfying the debts and legacies of che teſtatar 
eri aſſayatoribus, cuſfodibus, operarift 8 aliir mi- or anceſtor. e, tit. ars. WTYSU 2 919) ag RI a 
niftris de Cambiis regis London & Cantuar. per witum &'| - Afﬀetaare real, or 2 where e man hath lands in 
reflimonium illerum provideat, quod tot tales operarii fut in" fee ſimple, and dies ſeiſed thereof, the lands which come 
fredidis Cambiis,, qui ſo ficiant operationes regias fJaciendas,' to-his heir are aſſets real: and where he dies poſſeſſed of 
u rex fro deftctu buju/med? 'miniflorum dampnum incurras. any perſonal eſtate, the goods which come to the executors 
Clavuſ. 7 E. 3. Mm. 8. 8 | , an $a, ad are aſſets perſonal... v3 1 My 932 S 74 7 os. ; beet 14 F $14 2 
Aflapers, of plate made by geld/miths, & c. Theſe are] Aſſets are alſo divided into afes ßer deſaamt, and 4er 
for apiag and marking thereof, of whom with their ſees, re %. Aſſets by dgſcent is where a perſon is bound 
and how the afay offices are regulated by ſtatute, ſee 12 in an obligation, and dies ſeiſed of lands which deſcend 
Geo. 2. c. 26; ant Gelaſnit be. 6 + 13 5655 en e eine the heir, the land ſhall be aſſets, and the heir ſhall 
Affꝛpflare, A word uſed in old charters fpr to take be charged as far as the land to him deſcended will 
fellow judges. —- Henricus Dei "gratia rex Angl. Ge. anene. 10.20. ae co eps bad. ds oe amt,” 
Dildo & fideli fuo Nicholao de la Four /alutem, Scratis | Affets inter maines is when a man indebted makes execu- 
| quod conflituimus wos juſticiarium noſtrum una cum hiis fur tots, and leaves them ſoflicient to pay bis debts.and-lega- 
velis duxeritis afayfiandos ad affiſam nove diſ:ifine capi- | cies; or where ſome commodity. or profit ariſeth...to them 
endam —Cartular. Abbat. Glaſton MS. ſ. 57 isa right ef the teſtator, which are called aft in 2beir 
| Mſecirare, (ad/eenrare) To-make ſceufe by pledges, | Send. Terme de Ley 56, . 
or any folemn interpoſition of faith, In the charter of | As to aſſets by deſcort-it is to he obſerved, that by the 
peace between Hen. 2. and his ſons, this word is men- Common law, if an heir had ſold or aliened the lands 
tioned. © Hoveden, ann 1174. 5 I | which were aſſets, before the obligation of his anceſtor 
Aſſembip unlewfal, (from the Fr. a/embler, i. e. ag- was put in fnit, he was to be diſcharged, and the debt 
gregare) To flock together. it is the meeting of three or | was loſt: but by ſtatute, the heir ia made, liable to the 
more perſons to do an unlawful act, altho they do it not: | value of the land by him ſold, in action of debt broughe 
as to aſſault or best any perſon; enter into houſes, or | againſt him by the obligee, who ſhall recover to the yalue 
lands, Ge. Weſt. Symb. part 2. fe. 65. Their meet- of the {aid land. as if the debt was the proper debt of the 
jag and abiding together makes the crime, where they | heir; but the land which is ſold or aliened bong fge he- 
do not execute their intentions: if the intention be to re- | fore the addon brought, ſhall not he liable to-execation 
dreſs public grievances, and be executed, it is adjudged | upon a-judgmentizecovered-agamſt-the heir in any fyckh 
treaſon. 3 f. 9. The late riot act ordains, that where | action. Haar. 3 U 4 V. GM. cap. 14. Where & man 
twelre petſons, or more, aalawfully aſſembled, contitue | binds bimſelf and his heirs in a bond; and dies, leaving 
together an hour after proclamation to depart; they ſhall. | iſue two ſons, if the eldeſt fon enters on the lands by de- 
be guilty of — 73 | Stet. 1. Geo. 1. c. 6. See Reh:/houy | ſcent as heir to the father, and die without iſſusz and 
Anh and Riot. Vid Black. Cn 4 V. 146. ten the youngeſt fon enters, he ſhall be changed with 
Iffent, or conſent. To a legaey of goods, the uf aſſets as heir to the father, "Dyer 368. Lands which 
of the executor is neceſfiry; before the legatee may rake come te the heir by purchaſe ſnall not be aſſets; fort is 
the ſame; but to a deviſe of lands that are freehbld, it is | only lands by ae/cent that are aſſets. 1 Deaxv. Abr. 877. 
not required. Co. Lit. 111. The aſſent of an executor | A reverſon in fee, depending upon an eltate-tail, is 
to a deviſe of a legacy; or» of any perſonal thing, is ſo | not aſſets; becauſe it lies in the will of the tenant in tail 
neceſſary, that if the legatet or deviſee take the thing | 0 dock and bar it by fine, Ar. 6 Rep. 56. But aſtar 
without the delivery and afﬀent of the executor, he may the tail is ſpent, it is aſſets. 9 Mod. 257. And a reves- 
have an action of treſpaſs. Keilw. 128. 1 Nel. Ab. 260. fion on an eſtate for life or years ſhall be aſſets. - A rever- 
The Common law takes notice of the aſſent of the execu- | fion expettant upon the determination of an eſtate for life 
tor to the legacy, and doth give him time to conſider of | i aſſets, and ought to be pleaded ſpecially by the heir; 
the value of the goods, and Rate&ofthe debts of the teſ- and the plaintiff in ſuch caſe may take judgment of it cus 
tator, that he may pay a legacy with fafety ; the executor | #rciderit,” Dyer 371. Carthew's Rep. 129. An ad- 
being to pay debts before legacies. "Perk. 570. © No pros | vowſon is aſſets; hut not a preſentation to a church 
perty can be transferred to the legatee without the affent | actually void, which may not be ſold. Co. Lis. 374. 
of the executor : but if the executor doth once aſſent to | Lands of ce/uy gue truſt ſhall be aſſets by deſcent. $92. 
the legacy, the legatee hath ſuch a property veſted in him | 29 Car. 2. c. 3. L 12. Alſo n 45/48 oe. ac begins 
that he may take it, though the executor revokes his aſ- |  ** Eſtate” pur auter vis ſhall be aſſets in the hands of 
fent afterwards. And there may be an aſſent implied, as | the heir, if it come to him by reaſon of a ſpecial occu- 
well as expreſs; as if the executor offers the legatee money | Pancy, and where there is no ſpecial occupant, it ſhall 
for what is bequeathed him; or directs others to the lega - go to the executors or adminiſtrators of the party that had 
tee to buy it, Ge. Plowd. 543. 4 Rs. te eſtate thereof by virtue of the grant, and ſhall be aſ- 
When there are many executors, the affent of one] ſets in their hands. SE 1 s s 
to à legacy is ſufficient: and one executor may ke a | And lands by deſcent in ancient demeſne will be aſſets 
legacy without the aſſent of his co-executors. ' Perl. gyz. in debt. But à copyhold eſtate deſcending to an heir is 
Aﬀent may be beſore or after probate of the will. An | not affets:- nor is any right to an ellate aſſets, . without 
infant "executor, at the age of ſeventeen years, may poſſeſſion, Wc. till recovered and reduced into poſſeſſion. 
aſſent to & legacy: but it has been doubted, whether an | Panv: 577. n 4 — 
adniniſtrator darame ninori ætate can aſſent. Co. Flix, | An annuity 18 no aſſets, ſor it is only a cheſe an adi. 
719. A huſband is to give afſent where his wife is | Br- Mets per Deſcent, pl. 26. | i fs 
exccutrix. A court of equity, or the ſpiritual court, Equity of redemption of an eſtate morigaged, and a 
may compel an executor” to aſſent to a legacy, March term for years" to attend the inheritance are aſſets. g 
97. But an affent o a void deviſe will be alſo void, | Leon. 32. An heir may plead ries per de/comty but the 
Ploaud. 525." OE CET 07S QSYS OO IOINE 4 plaintiff may reply that he had lands from his anceſtor ; 
Aſſent of d:an and chafter in making leaſes of ehurch | and ſpecial matter may be given in evidence, Ac. 3 C 
lands; wide Leaſes, Of the major part of corporations, in | 4 H. & M. c. 14 · 5 Rep. 60. A ſpecial judgment againſt 
making by-laws, vide By-laws And ſee Yffets, © | © | aſſets only ſhall have relation to, and bind the lande from 
 BficNozs, Thoſe that . public taxes; as two j the time of the filing the original writ or bill,  Carth. Rep. 
inhabitants in every pariſh were aſſeſſors for "the. royal | 245. -As to the heir being bound, vide Ce. L. ac, 376, 
aid, to rate every perfon according to the value of his | 383, 384, 386868. M £1 
eſtate, Anno 16 & 17 Car. 2, There are aſſeſſment es i” | N 
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alſo incereſt of the teftator's money lent by executors, ſhall | 
be aflets. 2 Chan. Rep. 152, Thoſe goods and chatcels, | 

which belonged to the teſtator at his death, and which do 
come to the hands of the executor, are afſets, to make the 


executor chargeable to creditors, Cc. 6 Rep. 4). But 


ſuch things as are not valuable ſhall not be aſſets: and 
debts, c. when recovered by the executor after the death 
af the teſtator, ſhall be accounted aſſets; and not. before 
| recovered, for the executor ſhall. not be charged for a 
debt, if be cannot recover it. Wood's Inft.1323. A re- 
leaſe of a certain debt due to the teſtator makes it aſſets in 
the executor's hands; becauſe it ſhall be intended he 
would not have made the releaſe, unleſs the money had 
been paid to him. 1 Ne; Abr. 266. 


If an executor of his own wrong, to hom 200. is 


owing, doth ſeize goods to the value of 20/. intending to 


pay himſelf a debt of that value, this ſhall be aſſets in his 
Frcs to make him chargeable to any creditor or . 
Rep. 30. 

- oy if he take ont letters of adminiſtration, he may 

plead guoad thoſe effects, plene adminiſirawit, againſt any 
action for recovering a debt, not of a r — to 

his % mm. 

—Tho' a plantation be an inheritance, yet, being in a 


foreign country, it is a chattel to pay debts, and a thing 


| that is a teſtamentary. Fen. 358. 

* Leaſes are aſſets to pay debts, notwithſtanding the aſſent 
of the executor to the deviſe of them. 1 Lill. Abr. 99. 
Where an executor of leſſee for years receives the profits 

of the land, they are appropriated to the uſe of the leffor 4 
but what is over and above the rent ſhall be aſſets; |. 
Salk, 79. If an executor ſurrenders a term of _ 
which he had as executor, to him in reverſion ; or if he 


ſhall ſtill remain aſſets in eee to . e and 
legacies. 1 Rep. 87. TOE 

Aſſets in the . of one executor is aſſets i in the hand 

of others; and if an executor hath goods of the teſtator in 


any part of the world, he ſhall be charged in reſpect of | 4 
them. 6 Rep. 47. In actions againſt executors, the jury 


muſt find aſſets of what value; for the plaintiff ſhall 
recover only I to the mi the aſſets found, 
1 Rol. Rep. 58. 


Iſſewiare, To draw: or drains: a =. march | 
grounds.—2wod ipſi mariſcum prædictum aſſewiare, & . 


cundum legem Mariſci, Walliis iacludere & in calturam redi- 
gere. It Mariſcum illum fic aſſewiatum, incluſum & i in 
culturam radactum ienere; Mon. Ang. 2 Vol. f. 334. 

Iſlidere, or aſſedare, To tax equally. Proviſum oh ge 
neraliter quod præ d. quadrage/ſima bac modo aſſideatur & col- 
ligatar. Mat. Pariſ. anno i232. Sometimes it hath been 
uſed to aſſign an annual rent, to be paid out of à parti - 
cular farm, Cc. As, manerium rex rene edit & 
aſſedit eis pro centum narcis. 

Align, ( alfgnare) Hath two Ggnifications; ; one gene- 
ral, as to ſet over a right to another, or appoint a deputy, 
7 And the other ſpecial, to ſet forth or point at, as 

we ſay to aſſign error, aſſign falſe judgment, waſte, e. 
And in aſſigning of error, it muſt be ſhewn where: the | 
error is committed ; in falſe judgment, wherein the judg- 
ment is unjuſt; in waſte, wherein eſpecially the waſte is 
done. F. V. B. 19, 112. Reg. Orig. 72. Alſo juſtices 
are ſaid to be aſſi to take aſſiſes. . 
And ſee Afügnee and Alignment. 

Alügnee, (a/ignerus) Is he that is doped or appointed 
by another to do any act, perform any: buſineſs, or enjoy 
any commodity. And aſſignees- may be by: deed, or in 
law: aſſignee by deed- is When a leſſee of a term, Se, | 
ſells and aſſigns the ſame to another, that other is his aſ- 
fignee by deed: aſſignee in law is he whom the law ſo| 
makes, without any appointment of the perſon; as an 
executor is aflignee in law to the teſtator. Dyer 6. But 
if there be aſſignee in deed, aſſignee in law is not allowed: 


if one covenant to do a thing 70 7. S. or his aſſigns by a | 


day, and: before that day be dies; if before the day he 


money decreed jn a.court of | 
equity by reaſon of executorſhip, or ariſing | by: ſale of | 
lands by executors; and damages recovered by executors; | 


of the demiſe, as to make a new edifice, &. the aſſignee 
is not bound, except he be named in expreſs words; nor 
is he when named, if the thing to be done does not con- 
22 N but is collateral to 4 or in con- 
tracts mere rſonal. 1 Cro. 5 1 Ar. 1 
Phd 3 P* | "55% 75 5. 
ader” the word affigns, the af e it 
 perpetunm; the heir om. 2 or the — 
heir, ſhall take. Co. Lit 384. 6. So, if a man covenant 
with another, his executors and aſſigns, the 3 of an af- 
| Ggnee,/ and bis executors, and the aſſignee of an execater 
or adminiſtrator of every aſſignee are included, and ſhall 
have covenant, 5 Co. 47. 3. But if an obligation be, 
to pay ſuch re as be fall nam: by bis will, vr euritings 
there muſt an expreſs nomination, 4 his executor 
Mutt not take as aſſignee. Mo. Gg.. 
A 'drvifee is an * Wy ger ar. 2 Shows 
59: Lo 
Where a power is coupled awith an ner, an r 
of an + gate ot an Aue, ay mne. jt; 
Show. 37. 
An Abe is hs that Lebte er enjoys a thing In his 


'Iflignment, //ignatio)-Is-the- ſetting over or tranſ- 
 ferring the intereſt a man hath in any thing to another. 
' "For the Sette AL ING it Oy be ere 
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| II. Where an ns fol tal⸗ roo ofthe be- 
nan of an a 

III. et, bound by the come of 


Be 1 . 


1 Aﬀzamens, — a * in hes for Bie, 
or years; of an annuity, rent- charge, judgment, ſtatute, 
Sc. but as to lands they ate uſually: of leaſes and eſtates 
for years, Ce. And no eſtate of freehold, or term for 
years, ſhall be aſſigaed but by deed: in writing ſigned by 
the parties; except by operation of law. Siat. 29 Car. 
2. c. 3. A poſſibility; right of entry, title for — — 
broken, a truſt, or thing in n en e 
aipned« over. * Lit; 2144. 2 
But though a bond, being a chlo fp abies, cannot be 
aſſigned over ſo as to enable the: aſhgnee to ſue in his own 
name, yet he has by the aſſigament ſuch a title to che 
paper and wax, that he may keep or cancel it. Co. Lir. 
232. And bonds, Ac. are aſſigned by power of attor- 


of exchange are affignable by indorſement, and - the aſ- 
ſignees may recover in their own ques Ty Hug: 3&4 
An. e. 9. 

Alſo in equity a bond i is a(Ggnable: for a valuable con- 


| fideration paid, and the aſſignee alone becomes intitled to 


the money; ſo that if the obligor, after notice of the af- 
ſignment, pays the money to the obligee, he will be com. 
Pelled to pay it over again. 2 g.. ee 
An affignee muſt take it ſubject to the ſame equity "OR 
it was in the hands of the obligee ; as if on a marriage 
treaty the intended huſband enters into a marriage · brokage 
bond, which is afterwards aſſigned to creditors, yet it ill 
remains liable to the ſame equity, and is not to be carried 


into execution againſt the obligor. 2 Fern. 428. 


Where there is a bond for the performance of dowenunte 
in a leaſe, if the leſſee aſſigns the leaſe, he may likewiſe 


name any allignee, the thing wel ye done t to his tee * the bog but ikio ne be before 7 * the 4 


ney to receive and ſue in the afügnor's name: but bills 


But if it concerns a a thing not in being at the — | 


o righez and deputy is he that does it in the right of 
another. ' Perkins” See Condition, Covenant, &, 
purchaſes the reverſion, it is not extinct as to him, but | 
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Amper of the King, (acheter ren A liebe: of | of -pariſh; duties, for reifng 
the kivg's mint, for the trial of Giese be is i 5 ing of highways,” Ac. 
| ferently appointed between the maſter of the mint and the: inhabitants; as well 
merchants that bring filver thither for exchange, © 4 nen 
2 H. 6. cap. 12. © Veſſels of gold ſhall be a 298 Arts, (Fr. a, 
II. 1. c 20. and 18 Car. 2. 4 f. — Mandan "off Will. J ee difcharge that burden which is Saſd upon the execotor- 
Hardel clerice, quod convecatis in fpraſtatia u omiiibus | or heir, in ſatisſyin | 
monetariis aſſayatoribus, cuffodibus, cperarim & aliir mi. or anceſtor. Brec.tit- ern, 8 
#ifiris de Cambiis regis London & Cancuar. per dium Aſſete are real, or ewe where man hat 
teſimonium illorum provideat, quod tot tales oper ii fint is imple iſed thereof, the lands which come 
fredifis Cambii qui ſofficiant operationes regias faciendas,' to his heir art aſſets rea: and where he dies poſſeſſed of 
ue rex pro difectu bejuſ modi miniflorum dampuum incur rar. any perſonal eſtate, the goods' which come to the executors 
Clhuf. 17 H. 3. m. 8. | 5 e 5 > 7 pat enen 
| Starr, of plate made by gel ſitbæ, & c. Theſe are] Aſſets are alſo divided into afets for de/cents; and iafers 
for Hayiag and marking thereof, of whom with their fees, f mib, Aſſets by deſcent is where a perſon is hound 
and how the afay offices are regulated by ſtatute, ſee 14 WMA obligation, and dies ſeiſed of lands which geſcend 
Go. 2. e in e © i 1256 158 141% CTY | | | 
Affapllare, A word uſed in old (charters ſpr to take be charged- as far as the land to bim- deſcended will 
fellow judges. —- Henricus Dei gratia rex Angl. Ge. enten n ee ei abt find... e e % 
Dil-&s & fidcli fas Nicholao de la Tour atem. Sciatis | Aſets inter waines is when a man indebted makes execu- 
gu conflituimus woe juſticiarium noſirum una cum biis quos de 
vcbis duxeritis aſſayſiandos ad affiſam nove difſ:ifine capi- | cies 3 or where ſome commodity-or-profit ariſeth to them 


© + 


endam —Cartular. Abbat. Glaſton MS. ſ. 57 -- | in right ef che teſtator, which are called at is their 
 Feecurrare, /ad/ecurare) To make ſecure by pledges; | Bund. Terms de Ley 56, 7. 3 * 


or any ſolemn interpoſition of faith. In the charter of | - As to aſſets by deſcent-it is to Be 0 
peace between Hen. 2. and his ſons, this word is men- Common law, if an heir had fold. 
tioned. Hoveden, anno 1174. e 
Aſembip unlewfal, (from the Fr. a/embler, i. e. ag- 
gregare) To flock together. it is the meeting of three or 
more perſons to do an unlawful act, altho* they do it not: 
as to aſſault or beet any perſon ; enter into houſes, or 
lands, Ge. Wet. Symb. part 2. et. 65. Their meet- 
ing and abiding together makes the crime, where they 
do not execute their intentions: if the intention be to re- 
dreſs public grievances, and be executed, it is adjudged 
treaſon. 3 /nff. 9. The late riot act ordains, that where 


twelre perſons, or more, aalavefally aftnbled, con tibue 
together an hour after proclamation to depart, they ſhall 


be guilty of ow | Stat. 1. Geo. 1. c. 6. See Nebel 
Afubh and RI. Vith Black. Con 4 V. 146. 


Aſlent, or conſent. To a legagy of goods, the h 
of the executor is neceſſary; before the legatee may take 
the fame; but to a deviſe of lands that are frechild, it'is 
not required. Co. Lit. 111. The aſſent of an executor 
to a devife of a legacy; or» of any perſonal thing, is ſo 
neceffary, that if the legatet or deviſee take the thing 


without the delivery and affent of the executor, he may 


have an action of treſpaſs, Keilw. 128. 1 Nelf. Ab. 260. 


The Common law takes notice of the affent of the execu- 


tor to the legacy, and doth give him time to conſider of 


the value of the goods, and Nate ofthe debts of the teſ- 
tator, that he may pay a legacy with fafety ; the executor 
being to pay debts before legacies. Peri. 570. No pro- 
perty can be transferred to the legatee without the aſſent 
the execotor : but if the executor doth once aſſent to 
the legacy, the legatee hath ſuch a property veſted in him 
that he may take it, though the executor revokes his aſ- 
fſent afterwards. * And there may be an afſentimplied, as 
well as expreſs; as if the executor offers the legatee money 
for what is bequeathed him; or directs others to the lega- 
tee to buy it, Ce. Plowd. 543. 4 Reh S . 
When there are many executors, the affent of one 
to Tr is fufficient: and one executor may take a 
legacy without the aſſent of his co-executors. Perk." 592. 
Aﬀent may be beſore or after probate of the will. 
Infant 1 ot at the age of ſeventeen years, may 
aſſent to 


»- 


adniniſtrator duramte minori etate can aſſent. Cro, Flix. | 


719. A huſband is to give aſſent where his wife is 
executrix. A court of equity, or the ſpiritual court, 
may compel an executor to aſſent to a legacy. March 
97. But an affent to a void deviſe will be alſo void. 
Phad. 528. 3 4 6 N * „ent a i, | 
 Aﬀent of dean and chafter in making leaſes of church 
lands; wide Leaſes, Of the major part of corporations, in 
making by-laws, vide By-laws And ſee lets. 
Aleſtozs, Thoſe that %% public takes; as, two 
inhabitants in every pariſh were aſſeſſors for the royal 
aid, to rate every perfon according to the value of his 
eſtate, Anno 16 & 17 Car. 2, There are aſſeſſments 


An 
legacy: but it has been doubted, whether an 


binds bimſelf and his heirs in a bond; and dies, leaving 
iſſue two ſont, if the eldeſt fon enters on the lands by de- 
ſcent as heir to the father, and die without iſſas g and 
then the youngeſt ſon enters, he ſhall be changed witch 
aſſets as heir to the father, "Dyer 368. Lande Which 
come te the heir by purchaſe ſhalbnot be aſſets 3 for it is 
only lande hy decent that are aſſets, 1 Darv. Abr. 577. 

A xreverſion in fee, depending upon an eſtate-tail, is 
not aſſets ; becauſe it lies in the will of the tenant in tail 
to dock and bar it by fine, Hr. 6 Rob. 56. But aſtar 
the tail is ſpent, it is aſſets. 3 Mod. 27. And a rever- 
ſion on an eſtate for life or years ſhall be aſſets. A rever- 
fon expectant upon the determination of an eſtate for life 
is aſſets, and ought to be pleaded ſpecially by the heir; 
and the plaintiff in ſuch caſe may take judgment of it cu 
areiderit. Dyer 371. Carthew's Rep. 129. An ad- 
vowſon is aſſets; hut not a preſentation to a church 
actually void, which may not be ſold. Co. Lis. 374. 
Lands of cefuy gae truſt ſhall be aſſets by deſcent. Sas. 
29 Ger 2c git 2277 AlD wcaige, nice hee au ppp 

% Eſtate: ur \auter' vie ſhall be aſſets in the hands of 
the heir, if it come to him by reaſon of a ſpeeial occu- 
pancy, and where there is no ſpecial occupant, it ſhall 
go to the executors or adminiſtrators of the party that had 
the eſtate thereof by virtue of the grant, and ſhall be a- 
ſets in their hands. n Srv nad io nd 

And lands by deſcent in ancient demeſae will be aſſets 
in debt. But a copyhold eſtate deſcending to an heir is 
not aſſets: nor is any right to an eſtate aſſets, without 
poſſeſſion, Te, till recovered and reduced into poſſeſſion. 
An annuity is no aſſets, ſor it is only a cheſe en adi. 
Dr. Aſits per Deſcent, pl. 26. ö ants hb 
Equity of redemption of an eſtate mortgaged, and a 
term ſor years" to attend the inheritance are aſſets, 3 
Leon. 32. An heir may plead rien, per deſcant, hut the 
plaintiff may reply that he had lands from his apceſtor ; 
and ſpecial matter may be given in evidence, Ac. 3 6 
4 H. M. c. 14. 5 Kep. 60. Aſpecial judgment againſt 


aſſets only ſhall have relation to, and bind the lands from 


che time of the ſ ling the original writ or bill.  Carth. Rep. 
245. -As eo the heir being bound, vide Co. L. 20g, 376, 
7.2 4 _ 6. 


383, 384, 386. 
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A4 t6-affets/jafer maines, money decreed in a Sburt of 
equity. by reaſon of: executorſhip, or ariſing | by: ſale of 
lands by executors; and damages recovered by executors; | 


alſo intereſt of the teftator's money lent by executors, ſhall 
be ailets. 2 Chan. Rep. 152. Thoſe goods and chatcels, 

which belonged to the teſtator at his death, and which do 
come to the hands of the executor, are aſſets, to make the 


executor chargeable to creditors, Ec, 6 Rep, 47. But 


ſuch things as are not valuable ſhall not be aſſets: and 
debts, c. when recovered by the executox after the death 
af the teſtator, ſhall be accounted aſſets ; and not befo 
recovered, for the executor ſhall not be charged for a 
debt, if he cannot recover it. Wood's Inf. 323. A re- 
leaſe of a certain debt due to the teſtator makes it aſſets in 


the exccutor's hands; -becauſe it ſhall be · intended he 


would not have made the releaſe, unleſs the money had 
been paid to him, 1 Ne Abr. 6. 
If an executor of his own wrong, to whom 20ʃ. is 


owing, doth ſeize goods to the value of 20/. intending to 


pay himſelf a debt of that value, this ſhall be aſſets in his 
| 5 to make him chargeable to any creditor or legatee. 
5 Rep. 30. „ 188 

a But if he take ont letters of adminiſtration, he may 
plead uaad thoſe effects, plene admini/iravit, againſt any 


action for recovering a debt, not of a ſuperior degree to 


his on. TA E 
- The* a plantation be an inheritance, yet, being in a 


foreign country, it is a chattel to pay debts, and a thing 


7 7 


that is a teſtamentary. Vent. 358. 


Leaſes are aſſets to pay debts, notwithſtanding the aſſent 


of the execator to the deviſe of them. I Lill. Abr. gg. 


Where an executor of leſſee for years receives the profits 


of the land, they are appropriated to the uſe of the leſſor; 
but what is over and above the rent ſhall be aſſets; 1 
Salt. 79. If an executor ſurrenders a term of years 
which he had as executor, to him in reverſion; or if he 
purchaſes the reverſion, it is not extinct às to him, but 


Mall Gill remain aſſets in the executor to ſatisfy debts and | ferr 


Aſſets in the hands of one executor 1s aſſets in the hands 
of others; and if an executor hath goods of the teſtator in 


any part of the world, he ſhall be charged in reſpect of 


them. 6 Rep 


1 Nol. Rep. 5 8. 85 


Aſſewiare, To draw or drain water from marſh | 
grounds.—2wod ipſi mariſcum prædictum aſſewiare, & . 


cundum legem Mariſci, Walliis includere & in culluram reui- 
gere. II Mariſcum illum fic aſſewiatum, incluſum & in 
culturam rudactum ienere, Mon. Ang. 2 Vol. f. 3344. 
Iſlidere, or aſedare, To tax equally. Previſum eſ ge- 
neraliter quod prad. guadrageſima bac modo aſſideatur & col- 
ligatar. © Mai. Pari/. anno 1232, Sometimes it hath been 
uſed to aſſign an annual rent, to be paid out of à parti- 
cular farm, c. As, manerium rex Stephanus dedit & 
aſſedit eis pro centum mar cin. E 
Align, (e/fgnare) Hath two ſignifications; one gene- 
ral, as to ſet over a right to another, or appoint a deputy, 
Se. And the other ecial, to ſet forth or point at, a8 
we ſay to aſſign error, aſſign falſe judgment, waſte, c. 
And in aſſigning of error, it muſt be ſhewn where the 
error is committed; in falſe judgment, wherein the judg- 
ment is unjuſt; in waſte, wherein eſpecially the waſte is 
done. F. N. B. 19, 112. Reg. Orig. 22. Alſo juſtices 
are ſaid to be aſſigned to take aſſiſes. Stat. 11 H. 6. c. 2. 
And ſee Blignee and Aſlignmenn .. 
IlAgnee, (Anatas, Is he that is deputed or appointed 
by another to do any act, perform any: buſineſs, or enjoy 
any commodity. And aflignees- may be by deed, or in 


law: aſſignee by deed is When a leſſee of a term, Ce. 
it was in the hands of the obligee; as if on @ marriage 
treaty the intended huſband enters into a marriage=brokaye' 


ſells and aſſigns the ſame to another, that other is his af-- 
fignee by deed: aſſignee in law is he whom the law ſo 
makes, without any appointment of the perſon ; as an 
executor is aſſignee in law to the teſtator. Dyer 6. But 
if there be aſſignee in deed, aſſignee in law is not allowed: 


if one covenant to do & thing to J. S. or his afligns by a | 
in a leaſe, if the leſſee aſſigus the leaſe, he may likewiſe 


day, and before that day he dies; if before the day he 


| 
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nated; otherwiſe to his exveutor/ ora 
is aſſignee in lw. 2 H. 8. 1: 


He is called aflignee, who-hath the whole eſtate of the 
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aſſignor: and an aflignee, though not named ina condi- 


tion, may pay the money to ſave the land; but he Mall 


not receive any money, unleſs he he named; . Lat. 21 5:1 


of 


Aſſignees may take advantage of forfeityres on conditions; 


when they are incident to dhe reverſion; as for rent; c. 


1 Aud. 82. And regularly every aflignee of the land 
may take advantage of inheretit covenants j alſo afſignees 


re | are bound by ſach covenants, as a covenant to repair; 


De. But if it concerns a thing not in being at the time 


of the demiſe, as to make a new edifice, &,. the allppes 
is not bound, except he be named in expreſi words; nor 
is he when named, if the thing 


to be done does not con- 


corn the thing demiſed, /but/is-collateral to-irz or in n- 
tracts merely perſonal. 1 Cro. 39%. 1 Rel. Abri 935; 


perpetunm, the heir of an aſſignee, or the 3 


Under the word afigns, the aſſignee of an aſſignee in 
8 


heir, ſhall take. Co. Lit 384. 6. 80, if a man covenant 


ö 


with another, his executors and aſſigns, the allignee of an aſs 
ſignee, and his executors, and the aſſignee of an executor 


or adminiſtrator of every aſſignes are included, and ſhalt 
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þ 
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; 
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1 
$ 
ö 
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have covenant, 5 Co. 47. 6. But if an obligation be, 
to pay ſuch bre as he Hall name by bis will, vr —— 
there muſt be 

ſhall not take as aſſignee. Mo. $55. LG gnh 8 


A 'deviſce is an aſſignee in law; per cur. 2 Shows 
Where a power is coupled avirb am intereft; an aſſignee 

of an executor of an aſſignee may take as afignee. 2 

S$hoaw. 35. ien / IE £498 
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An eig vee is he that poſttſſes or enjoys u thing'in bie 
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47. In actions againſtexecutors, the \jury'| 
muſt find. aſſets of what value; for the plaintiff «ſhall | 
recover only according to the value of the aſſets found. 


6 


- 


: 


I 


1 


232. And bonds, &c. are aſſigned by power 
ney to receive and ſue in the afignor's name: bot bills 
of exchange are aſſignable by indorſement, and che aſ- 
ſignees may recover in their own names by Srar. 3 & 4 


own right; and deputy is he that does it in the fight of 


anothef. Perſtint. See Condition, Covenant, &. 
Aſlignment, (Nenatio)] Is the ſetting over or tranſ- 
rring the intereſt a man hath in any thing to another. 


= 


For the better explaining this head, it will be proper 


89 *® 


5 » 


4. e446 $115 S051 US AT9SC1C$ 4; {£6,071 
45 J. What things are aſſignable. 34 204 5 ah; 66-3 - OO 
| Ul. Where an offignee all tals advantage of "the ce. 
' nant of ar f . i 10 venta. 
III. Where an aſſignee Hall be bound by the covenant of 
, [ann 


5 „e ai ; Sonett 4 

I. Aff guments may be made of lands in fee, for life, 
or years; of an annuity, rent- charge, judgment, ſtatute; 
Sc. but as to lands they are uſually: of leaſes and eftatos 
for years, Ge.” And no eſtate of frechold, or term for 
years, ſhall be aſſigned but by deed: in writing ſigned. by 
the parties; except” by operation df law. Stat. 29 Car. 
2. c. 3. A poſfibility, right of entry, title ſor condition 
broken, a truſt, or thing in action, cannot be granted or 
aſſig ned over. Co. Lit; 214. 20 3 1220 at eas 
But though a bond, being a cheſe in ation, cannot be 


.. 
* 


aſſigned over ſo as to enable che aflignee to ſue-in-his own 
name, yet he has by the aſſigument ſuch a title to the 


paper and wax, that he may keep or cancel it. Ce. Lit; 
of attor- 


Aan. c. 


Alo in equity a bond is aGgnable for a valuable geb 
| fideration paid, and the aſſignee alone becomes intitled to 


the money; ſo that if the obligor, after notice of the af. 
ſignment, pays the money to the obligee, he will be com- 
pelled to pay it over again. 2 Vn. 0 .. 


An affignee mult take it ſubject to the ſame equity that 


bond, which is afterwards aſſigned to creditors, yet it ill 


Into execution againſt the obligor. 2 Fern. 428, 


remains liable to the ſame equity, and is not to be car 


of 
— 
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Where there is a bond for the performance of covenants 


e Cos ao a4 


an expreſs nomination, . and his executor 
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net are bũrü f but if any of the covenants dre broken [lefſor, Sc who after gave licence to the leſſee ta allen? 

and the leſſee afterwards aſſigus ther leaſe and bond, and by this the leſſee or his aſſigus may alien in infinttum;' ” 
f aſſiguee puts the borid: in-ſuit, ſor thoſe breaches it is 'Rep. 119. e arosa bs ons cc nen! 

nillimteaance- Godbo S i in teſpect of their nature 


* 


I Adjudged, that ſome things 
Tu enacted by theiftatute 7 Fac. I. c. 15. That: & debtor are not alſignable, or to he granted ober; ds for inſtunre, 
to the lng l not _affign any debts to bim, but ſuch as did | if the donee in tail holdeth of the donor by ſtaliy, he can- 
eriginally;grow due te the debtor; afterwards: there was a | not aſſign it over to another, becauſe fralſp is incident to 

dleebtor to the huſband in 20004. by a ſtatute; the huſ- and inſepatable from the reverſiom; ſo if the ſounder f 
> band made his wife. executrix, and died; ſhe. married | @ collage grant his foundation, though it be to the king. 

h again one G. D. who was indebted to the king, and then the grant is void, becauſe it is inſeparable from his blood. 

g the huſband and wife aſſigoued this ſtatute to the king in 11 Nep. 66. &. in Magdalen Colleges caſgGm. 
ſatisſaction of the debt due to him; adjudged, that the] Several things are aſſignable by acts of parliament, 
efignment was good, for tho? the ſecond-buſband had the | which ſeem not aſſignable in their own nature; as pro- 
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fatute in right-of hit. auift, and by conſequence the debt | miſſary notes, by the 3 U. 4 A. c. 9. bail - bonds by 


was not originally due to him ; yet becauſe he might re- 
leaſe the ſlatute it is the ſame thing as if he had been ori- 
ginally taken in his name. 2 Cro. 34J— oo + 50 

An office of truft is not grantable or aſſignable to an- 
other; and therefore it was adjudged, that the office of a 
flazer,- which was an office of truit, could not be aſſigned, 


and if it could not be aſſigned, it cannot be extended up- 


on a ſtatute. Dyer „76 6 
A A poſſibility, right of entry, or thing in action, or 
cauſe of ſuit, or title for a condition broken, cannot be 
granted or aſſigned over by law; for if this were per- 
mitted, it would promote maintenaace, and prove pre- 
judicial to ſuch as, being able to contend with thoſe with 
whom the original contract was, might find themſelves 
depreſſed by a powerful adverſary. Co. Lit. 214. 1 Kol. 
Ar. 376. Shin. 6, 26. | : | 
A bare power is not aſſignable, but where it is coupled 
with -an_ intereſt it may be aſſigned : agreed per cur. as 
where a leaſe was made with power for leſſor, his heirs 
and aſſigus, to cut down, grub up, and fell trees; and 
leſſor granted ſome of the trees to defendant who with his 
ſervants. entered and cut them down; and it was objected, 
that this was a power annexed to the reverſion only, and 
not aſſignable; and that he might have juſtified under 
the leſſor, but not in his own right. But judgment geod 
querens nil capiat. The liberty is annexed to the trees, 
and, as incident to them, aſſignable with them. 2 Jon. 
206. The leflor might ſever the trees from the reverſion. 
2 Mod. 317. $8 ALS Iſs $524 aa 0 IBS tte © 
Arrears of rent, Cc. is a cho/e in ation, and not aſ- 
fignable. See Skin. 6. 8 N 49% ry 18 | 
It hath been doubted if a lea/e for years before entry and 
poſſeſſion be aſſignable. See Show. 291. 8 
A leſſee out of poſſeſſion canrot make any aſſignment 
of his term off the land; but muſt firſt enter, and 
recontinue his poſſeſũon; or ſeal and deliver the deed 
upon the land, which puts the aſſignee into actual poſſeſ- 
ſion. Dali/, 8 1. Bat it bas been adjudged, that where 
leſſee for gears of the crouum is put out of his eſtate by a 


o 


11 V. 3. c. 23. a bankrupt's effects by che ſeveral ſtatutes! 


f 


the ſheriff, by 4 & 5 xn, c. 16. a judge's certificate for 
taking and proſecuting a felon to conviction, by 10 


of bankruptcy, fe? |» 3 7740 1%. 30 enn Ni {ti 
07 DUI THE 5 195 $34.7 $64 0) e 
II. 4s to what caſes give the 'afignet advaiitage of the. 
* -/-EPY covenants it is to be obſerved, in general, 
If the remainder of a term of years be affgned to an- 
other, the aſſignee ſhall have the benefit of a leſſor ;- and 
of re-entry upon a leaſe made by the grantor for fewer 
years, &ec, by the Stat. 32 H. 8. cap. 34. And the 2f- . 
ſignee of a reverſion of a term ſhall take advantage of a 
covenant againſt the leſſee of a ſhorter term; as where 
lefſee for twenty years makes a leaſe for four years. Moor 
694, 695. The word Heir is ſufficient to make an aſ- 
ſignee; and the grantee of a common perſon is aſſignee to 
have benefit of a covenant, grant, Sc. Plowd. 173. A 
leaſe was made for years of lands, excepting the woods z 
the leſſor grants the trees to the leſſee, and he aſſigns the. 
land over to another: the trees do not paſs by this aſ- 
ſigument to the aſſignee. Go/d/b. 188. ö 
The leſſor demiſed land, and covenanted with the leſſee, 
his executors and aſſigns, that if he were diſturbed or 
forced to pay any charge, &c, he ſhould retain ſo much of 
the tent; afterwards the leſſee made an aſſignment of his 
term: and it was held, that his aſſignee might have re- 
medy upon the covenant by. way of retainer againſt the aſ- 
ſignee of the reverſion, Plowd. 72. hea: 
Leſſee for-years made an aflignment of part of his term, 
and the aſſignee covenanted to repair; afterwards. the leſſee 
deviſed the reverſion of the whole term to another, and 
died, and thedeviſee brought an action of covenant againſt 
the aſſignee; adjudged, that this deviſee of the reverſion. 
was an aſſignee to take the benefit of this. covenant or 
condition within the ſtatute 32 H. 8. c. 34. of conditions. 
Godb. 161, „ 5 0 ' h 
An aſſignee of an aſſignee, an executor or adminiſtrator 
of an aſſignee, or an aſſignee. of an executor,” are com- 


1 ſtranger, yet he may aſſign the term, though he is not in 5 
; ton; becauſe, the reverſion being in the crown, he | prehended under the word a/jgns, and theſe ſhall have an 
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Aus ſhould not alien the premiſes without licence of the 


cannot lawfully be put out of poſſeſſion, but at his own 
will. Gro. Elize 27757. | 

If leſſee for years a/igns all his term in his leaſe to an- 
other, he cannot reſerve a right in the a//jgnment ; for he 
hath no intereſt in the thing by reaſon of which the rent 
reſerved ſhould: be paid; and where, there is no reverſion 
there can be no diſtreſs; but debt may lie upon it, as on a 
contract. 1 Lill. Ar. 99. Where the executor of a 
leſſee agu, the term, delt will not lie againſt him for 
rent incurred after the a//jiznment; becauſe there is neither 
privity. of contract, nor eitate between the leſſor and ex- 
ecutor: but if the leſſee himſelf afigns his leaſe, the pri- 
vity of contract remains between him and the leſſor, al- 
though the privity of eſtate is gone by the aſigament, and 
ze ſhall be chargeable during his liſe; but after his death, 
the privity of contract is likewiſe determined. 3 Rep. 14. 
1 Nelf. Abr. 271. Although a leſſee make an aſjjgnment 
ever of his term, yet debt lies againſt him by the leſſor or 
his heir, (not having accepted rent from the agnes: but 
where a leſſee afigns his term, and the leſſor his reverſion, 
the privity is determined, and debt doth not lie for the re- 
verſioner againſt the firſt leſſee, Moor 472. Vide Barker 


A man made a leaſe, provided that the leflee or his ah. 


action of covenant for a breach of any covenant which 
runs with the land. 5 Rep. 16. Spencer's Caſe, ; 

Leſſee for years covenanted for himſelf and his a Hut, 
that he would not /op the trees, Fc. afterwards the leſſee 
died in teſtate, and adminiſtration was granted to V. R. 


who lopped the trees, (Fc. adjudged, that it was a breach 


of the covenant, for an adminiſtrator is an aſſignee as well 
as an executor. Mor 44. W ni 0712 
Leſſee for life made a leaſe for ſeventeen years, who in 
the next year aſſigned the term to B. who made a leaſe to 
V. R. for fourteen years, rendring rent on certain days, 
and if behind for three days after, being law ſully demand - 
ed, and not paid, the leaſe to be void; he in the reverſion 
for ſeventeen years, granted all his eſtate and intereſt by 
parol to one Nouland, who demanded the rent, and entered 
for non- payment; one queſtion was, whether at Common 
law, without the help of the ſtatute 32 H. 8. c. 34. of 
conditions, the aſſignee of him in reverſion. could take the 
ſame advantage of this leaſe, being void, as the aſigneg of the 


term himſelf might have done, who granted the leaſe for 


fourteen years? and adjudged, that he might by the 


grant of all bis «fate, if it had been in writing, and that 


dy the Stat. 32 H. 8. c. 34. the grantee of the reverſion. 


of a term, ſhall have the benefit of a condition annexed. 


to a leſſer term derived out of a larger, Moor 525. 
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As the rent iſſues out of the land, the aſſignee generally 
who has the land, and is privy in eſtate, is debtor in re- 
ſpe@ thereof. 3 Rep. 2 Spring oor 9 ee 

The affignee of a term is bound to perform all the co- 

_ venants annexed to the eſtate ; as if A. leaſes lands to B. 
and B..covenants to pay the rent, repair houſes, c. du- 

ring the ſaid term, and B, aſſigus to J. S. the affignee is 

bound to perform the covenants during the life of the firſt 
leſſee, though the aſſignee be not named, becauſe the co- 
venant runs with the land being made for the mainte- 


: 


nance of a thing in % at the time of the leaſe made. 


1 Rol. Abr. 521. Cro. Blix. 457- Moor 399. 5 Co. 


5 4; 12 an, 1 
Mei in nohich the afignts i} 


Bat if A. leaſes for years to B. and B. for himſelf, his 


executors and adminiſtrators, covenants with A. to build 
a wall upon a part of land demiſed, and after B. aſſigns, 
the aſſignee is not bound by this covenant; for the law 
will not annex the covenant to a thing not in . 5 Co. 
15. Yet vide pe. 4 re wn he 6 e 


But if B. had covenanted for him and his. aſſigns to 


build the wall, c. this would have bound the aſſignee, 
becauſe it is to be done upon the land, and the aſſignee is 
to have the benefit thereof. 5 Co. 15. gs 

The leſſee covenanted for himſelf, his executors and 


adminiſtrators, to leave fifteen acres every year for paſture, | 


without ploughing it, and afterwards he aſſigned his leaſe 
to the defendant, againſt whom an action of covenant was 
brought for not leaving fifteen acres in paſture, &c, and 
upon a demurrer to the declaration it was inſiſted for the 
defendant, that he was not bound by this covenant, becauſe 
he was aſſignee of the leſſee, who had covenanted only for 
his executors and adminiſirators, and not for his afigns, for 
they were not named in the covenant; but adjudged this 
covenant binds him, though not named, becauſe it is for 
the benefit of the gate; but it had been otherwiſe it it 
had been to do a collateral act as to build de novo, or the 
like, for in ſach caſe the aſſigns of the coyenantor are not 
bound, unleſs named. 2 Cro. 125. F 
Where the executar of a liſſee aſſigns the term, debt will 
not lie againft bim for rent incurred after the aſſignment, 
becauſe there is neither privity of contra between the leſ- 
ſor and the executor, before the affignment, nor privity of 
Hate, after the aſſignment, and this was Ferton and Syd-" 
dalis's caſe ; but where the Iſſe bimſelf aſſigus his leaſe, 
in ſuch caſe the privity of contract till remains between 
him and the leſſor, though the privity of efate is gone by 
the aſſignment, and therefore, notwithſtanding that aſ- 
ſignment, he ſhall be chargeable during bis life, but after 
his death the privity contract is likewiſe determined. 3 
C | | 820 
: 17 bt affennient is made by an a/fignee, the firſt a/igner is 
not ſuable for the rent; for if he be accepted by the leſ- 
ſor, the admiſſion of one aſſignee is the admiſſion of 
twenty, Comp. Attorn. 49 I. Afignment by. an affignet 
diſchargeth him, becauſe he was only chargeable as having 
the land; and there is no occaſion for giving notice to the 
leſſor of his aſigament over. Comberh. 192. &. 
Leſſee for years rendting rent, covenants to build a 
hov's on the land in ten Years; within which time he aſ- 
gns kis term, action lies on the covenant againſt the aſ- 
fignee. ' Godb. 60. But where a leſſee covenanted for 
himſelf and his aſſigus to rebuild a houſe before ſuch a 
time, which he did not do, but after the time expired he 
aſſigned the term; adjudged that this covenant will not 
bind the affignee, becauſe it was broken before the aſlign- 
ment. 1 lk. 199. | | 
Alſo though the covenant be for” him and his 5 
yet if the thing to be done be merely collateral, and no 
way concern the hing demiſed, the covenant ſhall not 
bind the affigner; as if it be to build an houſe upon 
other land of the leſſor, or to pay a collateral ſum. 


. 

; The atute 32 H. 8. c. 34. enables grantees of reverfions 
to enter for conditions broken, and to . actions of coue- 
nant, &c. and alſo enables the tenants of particular eflates as 
For lift, &Cc. to baue ations of covenant againſt their gran- 
tees ; the queſtion was, if a leſſee for life covenant for 
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himſelf, bis executors and admitifrators, to build 4 wall dn 
the lands, and afterwards he afligrs the eſtate to .. Ri 
whether he or the grantee of the reverſion may have ad” 
action of covenant againſt . R. the aſſignee, if the wall 
19 not built; and adjudged; that he may; though the. 
word Men was not in this covenant; but only executors 


he had made himſelf ſgbje&.to all the covenants which 
run with the land, and ite inherent to it; Such as p4y- 
ing rent, repairing, building wva/ls, &c. and to ſuch he is 
bound without the ſpecial word 4% ut, but not to any 
collateral covenants. * Moor 159. „ 
Where tenant for years aſſigns his eſtate; no conſidera- 
tion is neceſſary; for the tenant being ſubject to pay- 
ment of rent, &c. is ſufficient to veſt an eftate in the a. 
hgnees : in other caſes ſome conſideration muſt be paid. 
1 Med, 263. The words required in aſſignments are, 
grant, affign, and ſet over; which may amount to a grant, 
teoffment, leaſe, releaſe, confirmation, Gr. 1 ft. 301. 
In theſe deeds the aſfignor is to covenant” to ſave harm-_ 
leſs from former grants, &c, That he is owner of the 
land, and hath power to aſſign; that the aſſignee ſhall 
quietly enjoy, and to make further aſſurance; and the 
aſfignee may covenant to pay the rent, and perform the 
covenants, Wc, See farther, Allignee, Condition, Co- 


N 


ing: Whereas A. B. of, &c in and by one bond or 
in the penal ſum of, &c. conditioned for the payment of, &c. 


condition thereof may appear: And whereas there now ve. 
mains due to the ſaid C. D. for principal and intereſt on the” 


C. D. for and in confideration of the ſaid ſum of, &c. of law- 


47th aſſ gn ud ſet over, unto the ſaid E. F. the' ſaid recited 


the ſaid C. D. for the confideration afor:ſaid; Hath made, 


miniſtrators, his true and lawful attorney and attorniet irre- 
of his executors and adminifirators, but for the ſole and pro- 


tors and aſſigns, to aſe, require, demand and receive of the” 
ſaid A. B. his heirs, executors and | adminiftrators, the money 
due to on the ſaid bond; and on non-payment thereof, be the 


up and cancel the ſaid bond, and give ſufficient releaſes and 
diſcharges therefore, aud one or more attornty or attornits un- 


attorney or attornies, ball lawfully do in the premiſes, the 

aid C. D. doth hereby allow and affirm, And the fa 
C. D. doth covenant with the ſaid E. F. that be the ſaid 
C. D. hath not received, nor will retei ve the ſaid monty dur 
on the ſaid bond, or any part thereof; neither all or will 
releaſe or diſcharge the ſame, or any part there; but will 

own and allow of all Iawful proceedings for recovery there- 
of, he the ſaid E. F. ſaving the' ſaid C. D. barmigſi, of 
and from any cofis that may happen to him thereby, In 
witneſs, &c. ns TORE IDs OP PET 


Iflimulare, To put highways together: it is mentioned 
in Leg. Hen. 1. c. 8. 4 "20,07 15 bas unn 
Ama Tadere, This word ſignifies to be nonſuited; as 
when there 1s ſuch a plain and legal inſufficiency in a ſuit, 
that the complainant can proceed no further on it. Flea, 
lib. 4. cap. 15. Bragon, lib. 2. cap. 7 5 
Alta Cadft in Juratam, Is where a thing in contro- 


jury. Fleta, lib, 4. c. 15. 
Illiſa 


0 


and adminifiratirs; for by the acceptance of the poſſeiſon 


; 13. Lives of an Agamen: of @ bend. | we af 
To all people 75 whom theſe preſents ſhall 5 2 
obligation, bearing date, &c. breame bound to C. D. of, K . 
and intereſt at a day long fince paſt, as by the ſaid bond and 4 


aid bond, the ſum of, &c. Now know ye, That the aid 
fil Britiſh monty 10 him in hand paid by E. F. of; Kc. the re- 
cerpt whereof the ſaid C. D. doth hereby acknowledge; be the g 
ſaid C. D. Hath a/igned and ſet over, and by theſe preſents 


bond or obligation, and the money thereupon du and owing, *. 
and all his right and intereſt of, in, and to the ſame. And 


conſtituted and appointed, and by theſe preſents doth make, © 
conſtitute and appoint, the ſaid E. F. his executors and ad- 


vocable, for him and in his name, and in the name and names: 


per uſe and benefit of the ſaid E. F. bis exetators, adminiſtra- " 
ſaid A. B. his btirs, extcutors and adminiſtrators," to fue 


for and recover the ſame; and on payment thereof to deliver ' 


der bim to conſtitute ; and what/oever the ſaid E. F. or hir 


verſy is ſo doubtful, that it muſt neceſſarily be tried by a 
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Ata continuanda, A writ directed to the juſtices 9 
aſh/e for the continuation of a cauſe, when certain recor: $ 
alledged cannot be produced in time by the party that has 
occahon to uſe them. Reg, Orig. 217. ee ee 
Ala Pz0z0ganda, ls a wii directed to the jullices af. 
ſigned to take Me, for the Ray of l by; f 
ſon of the 8 being employed in the king's butineſs, 
Reg. Orig. 208. 1 4.5 N 
Dult (Fr. as) According wo our ancient books is 
defined to be an aſſembly of knights, and other ſubſtantial 
men, with the juſtice, in a certain place, and at a certain 
time appointed. Cu/ffum. Normand. cap. 24. This word 


is properly derived from the Latin verb aſ/ideo, to fit to- 


gether; and is alſo taken for the court, place or time, 
when and where the writs and proceſſes of aſſiſe are handled, 
or taken, And in this fignification affiſe is general; as 
when the juſtices go their ſeveral circuits with commiſſion 
to take all afliſes; or ſpecial, where a ſpecial commiſſion 
is granted to certain perſons (formerly oftentimes done) 
for taking an aſſiſe upon one or two diſſeiſins only. 
S hoe in ans! TOS; 3 
Concerning the general afliſe, all the counties of Eng- 
are divided into fix circuits, and two judges are aſ- 
figned by tae king's commiſſion to every circuit, who 
hold their aſſiſes twice a year in every. county, (except 
Middle:Jex, where the king's courts of record do fit, and 
where his courts for his counties palatine are held) and 
have five ſeveral commiſſions. 


1. Of eyer and terminer, directed to them and many 
other gentlemen of the county, by which they are em- 
powered to. try treaſons, felonies, &c. and this is the 
largeſt commiſſion they have. 1 

2. Of gael delivery, direcled to the judges and the clerk 
of aſſiſe aſſociate, which gives them power to try every 
priſoner in the gaol committed for any offence whatſoever, 
but none but priſoners in the gaol; ſo that one way or 


other they rid the gaol of all the riſoners in it. 


3. Of afihe, directed to themſelves only and the clerk. 
of aſſiſe, to take aſſiſes, and do right upon writs of aſũſe 
brought before them by ſuch as are wrongfully thruſt out 


of their lands and poſſeſſions: which writs were hereto- 


fore frequent, but now men's poſſeſſions are ſponer re- 
comes. by gefimpents.. Te... r 
4. Of niſi privs, directed to the judges and clerk of aſ- 
ſiſe, by which civil cauſes grown to iſſue in the courts 
above, are tried in the vacation by a jury of twelve men 
of the county where the cauſe of action ariſes; and on re- 
turn of the verdict of the jury to the court above, the 


5. A commiſhon of the peace, in every county of the * | 


cuits; and all juſtices of the peace of the county are bound 


to be preſent at the aſſiſes; and ſheriffs are alſo to give 
their attendance on the judges, or they ſhall be fined. 
Bacon's Elem. 15, 16, &c. | : ; 

There is a commiſſion of the peace, cer and terminer 
and gaol-delivery of Newgate, held eight times in a year, 
for the city of Londen e's g county of Middleſex, at Juſtice 
Halt in the Oli Bailey, where the lord mayor is the chief 
Judge. | Ped ** 5 | 
In Wales there are but two circuits, North and South. 
Wales ; for each of which the king appoints two perſons 
learned in the laws to be judges. Stat. 18 Eliz. c. 8. If 
Juſtices fit by force of a commiſſion, and do not adjourn 
the commiſſion, it is determined. 4 rf. 265. 

The conſtitution of the juſtices of aſſiſe was begun by 
Hen. 2. though ſomewhat different from what. they now 
are: and by Magna Charts juſtices ſhall be ſent. through 
every county once a year, who, with the knights of 
the reſpective ſhires, ſhall take aſſiſes of novel diſſeiſin, 
&c. in their proper ſhires, and what cannot be determined 
there ſhall be ended by them in ſome other p in their 
circuit; and if it be too difficult for them, it all be re- 
ferred to the juſtices of the bench, there to be ended. 9g 
Hen. 3. c. 12. "I 

By the Stat. 21 Geo: 2. c. 12. The ſummer aſſiſes in 
Buckinghamſhire ſhall be beld at the town of Buckingham. 
Aſſiſe is likewiſe uſed for a jury, where aſſiſes of novel 
diſſeiſin are tried: the panels of aſſiſes ſhall be arrayed, 
and a copy indented delivered by the ſheriff, Ac. to the 


| Aol RR let or ety of nn 


the lands and tenants, of the, tenements charged ought to be 
named in the writ; hut id aſbſe for teat ſervice it 1s of 


Plaintiffs and defendants fx days before the ſeſſions, toc. 
23 | 
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things immoveable, bend any one and his anceſtors have 


been difſeiſed. Likewiſe, in another ſenſg, it ſignifies an 
** 


1 
"4 : : : | pos KR b 9 1 
are the four 8 ws, 425 n e ce 
ite of Hobel Dilſeſlin, (@/;/2 eus dH, 
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Which the part 


* 
* 


for the xecovery of lands or zenements, of Which | 
was dilſeiſed. 2 Inf. 416, þ bt it is called "novel die ", 
becauſe the juſtices in ge went their circuits from ſeven 
years to ſeven years ; and no alfiſe was allowed befor, 
them, which commenced before the laſt circuft, which 
was called an arcient affiſe ; and. that Which Was" upon 
a diſſe;fin lince the laft circuit, an aſlife of ge, An, 
Co. Lit. 153: „ebe ee i 
An aſſiſe is called feftinum remediam 1. Recauſe the 
tenant ſhall no Ti 7 4: 2 Shall not. caſt à pto- 
teckion. 3. Shall not pray in aid of the king. 4. Shalf 
not, vouch, enn Granger, except he be preſent, and will 
A . Ae e A 77975 
parol ſhalf not demur for the nonage of the ba or 
defendant. 8: Ca. co, : Beth nba, oo 
It lies where tenant, in fee-ſimple, fee-rail, or for term 
of life, is put out and diſſeiſed of his lands, or tenements, 
rents, common of paſture, common way, or of an office, 
wall, Ee... Gleny, lib. 19, Bp: S 197: All wut 
be of an dual fr chold in lands, c, and not a freehold 
in law: it lieth of common of paſture, where the com- 
monex. hath a freehold in it, and the lord or vther perſons 
feed it fo hard, that all the graſs is eat up; but then the 
plaintiff muſt count and ſet forth how long the land was 
ted, and alledge per quod proficuum ſuum $1, L4gonp He. 
9 Re- 113. One may have an aſfſe of land and rear, or 
of ſeveral rents, and offices and profits in his fei, all in 
one writ: and if it be of a rent-charge, or rent-ſeck, 1 
ſhall be general de libero tenemento in ſuch a place, and a! 


wiſe... 


2 


Dyer, 31., An aſſiſe may be brought for 


dice 
| held for life; but then it muſt be an office 0 poke 
NES 


not of charge only: of the toll of a mill, or market, 
8s ork thovgh ic may; age Þy brought of fait © f mill, | 
"4 eb. , 47. | 7 e . * . TR; 

Seils al an office may be alledged by taking money fo! 
the bufine(s. dqne, and the place where the officer ſat be 
Dot: Dor Mid no oo ng at ea Eo 
An aſſiſe was Nl of the. office of a flaxer of the 
court. of Common Pleas, and the demandant counted de 
libero tenemento, and alledged ſeiſin, by taking money for 
celan n0d, the 2% was put in iow where the cher 
ſate. Dyer 114. TS ee ee 5 
An aſſiſe lieth of the office of regifter of 'the admiralty, 


and the demandant laid a preſcription to it, via, gs 0 gur- 
| k 


Abet huju/modi perſona, who ſhould be named; by the 3d 
miral, ſhbuld be regiſter of the admiralty for life. Dyer | 


ir lieth of offices of ard, park-keeper, and licher 


of chaſes, auarrener, Ic. but theſe are not at Common 
law ; bat by the ſtatate of M eim. 2, becauſe they a . 
profits to be taken in alieno ſolo: it likewiſe lieth T | 


other offices and bailiwicks in lie. | 


MATT mY : A * wh uid] 

In an aſſiſe of a-new office, it ought to be ſhewed what 
profits belong to it; but it is otherwiſe of an ancient of- 
fice, becauſe it is preſumed, that the profit therepf.is ſuf- 


ficiently known. 8 Rep. 45. Cann ers 
Teranti in cemmen ſhall each have a ſeveral. aſſiſe for his 
moiety, or part, becauſe they are ſeiſed by Joucral. titles; 
but twenty jointenants ſhall have but one 55 all their 
names, becauſe they have but one jeint rele; ſo if there 
are three jointenants, and one of them relegſeth all. his 
right to one of his companions, and then the +1 ng 
are diſſeiſed of the whole, they ſhall haue but ane aſl; 
in both their names, for ee 1 had 
a joint title to it at the time of the difleifin, and he to 
whom the releaſe was given ſhall haye an aſſiſe in his own 
12270 becauſe of that part he is h - iN cm Co, Lit. 
1 0 | 8 6 
"I leſſee for years, or tenant at will, be ouſted, the leſ- 


ſor, or he in remainder, may haye aſſiſe, becauſe tho hey 


e titles N Fre wt 2 95 . 8 8 O F. 
5. But Hor for ao aneh, penfion, er Is Daw 
| 7 n afiſe will lie, where" 'cjeQuient * will not?” 1 ** 
| nag Hot ie 4 piſea#i4; 'byveaſoir the Mert cünbr 
deliver poſſeſfow' of ic; dat at aflife wilt lie for. 10 ee 
xy be viewed by the re 
© will ſotnetiines lie where treſpuſs e & arati; ddl g0t.” 
4. 4 8 * 47: 1 Ne Abr 53 a 1 41 mg B 8 
— . beg art, 9 H 3. c 7 fr. e of e . 
| &c; mall be 25 in the Pers counties, by. e 
5 fn $ ſultices'! ang for eſtovers of wood, proßt taken 10 ; 
woodd, corn to be feceived yearly in #cereviey places and 
for toll, tonnage, &c, and of offices in fee,” anulfile ſhalf- 
bez alſo for com — of, turbary, aid of king, appen- 
 dant to frerhöld; 15 e N 
In an aſſiſe, the plaintif ; maſt prove his title, then his 
ſeiſin and diffeiin: but feifih of part of a rens is | fafheier end 
to have affiſe of the whole; and if a man Who hath title 
to enter fer tis foot upon the land and is ouſted, that is a" 
ſaflicient"ſeilin. * ite, $67.55 gt ee 191 
A; the writ of affe rellores the 
ſeiün of his frechold, for ſo are the Words of che Writ, 
viz fatiai telltmentans hid" Ein, Get "conſequently "the || 
party chat brings the writ" mult found it upon an actual 
ſeifin, which" ue has been deveſted of, for otherwiſe this 
remedy is not commenſurate 19 his ea. See 2 Rel. Abr. 
Enn HEL Wo ee os en än W. 1 
4 if there: be lofd and tenant: by rent. ſervice, 
aud the ford grants the ſervices to another, and the tenant 


attiFnr by Wpenty,-this being given by way of arrorn=" j 


meat; is not ſufficient ſeiſia to ground an aſfiſe om; ge 
1 2 been given by way of Maher of whe rent. 

Lip. 6 Cs. Lit. 315. 4 00, 9. 10 C. %%% ͤ 
proceſs in this action ig u rigioal v t iſſued” 
| 4 12 Gy, directed to the ſheriff, commanding hin 
to return a jury, who are called the recognitors' of the 
afiſe, An affiſe is to be arraigned un the day the "writs 
retornable, on which day the defendant is 10 count, and 


to allow him an imparlance, which it 
LIN de without ſhewing's od eule. ee Reg" 
ke MT EARS. MY =: WH £-..Dit4A 99 
I in an Alike Wega of ths freehold be mantiouei' 
the Tefendant may plead it; and Where one defendant 
leads,” de tenant of the freehold: named in the writ} if 
his is found; the writ ſhall” abate 'quoad' all;' Dyer 207. 
On ſueh «7 
he hach feoffment to perſons unknown and he 
himſelf hath * 'continually- taken the profits ; if then hoy 
are "at iſſue ber the taking the profits, and it be found! 
againſt the defendant, it wall not be inquired of the points" 
_ afhſe, for the diſſeiſin is seknowledged. 1 Dany: 
, 84. 
tiff ** leaded in bar, and this f is denied, and found for 
the plaintiff; the aſſiſe mall not 10quire of the points of 
the wilt, bub only 6f the damages. Id. 58 y. 
3 ut affe for an office newly erected and conſtituted, 
the demändant in Bis plaint muſt ſhew what fee or profit 
is granted for the exerciſe thereof; for this office cannot 
habe & fee or proßt appurtenant to it as an ancient office 
may; and for an — withber fee" or * no aſbſe lies. 
8 Cb. 19. 
Bat 2 "an affiſe for an qucien IX the Abe dest in 
his plaint need” not ſhew what fee or profit is belonging 
to it, for it Hall be intended there” is ſome 10 or 1 
9 'Co' * + i ; 
In this ſoft,” if the defendanr fail to wake d che ex- 
tion Which he pleads, he ſhall be adju 4 diftitor, 
without taking the"afliſe ; and ſhall pay the Olaimif dou- 
ble damages, and be impriſoned a year. Stat. 13 Bd. 1. 
cap. 25, in affile' the tenant pleade in bar, and the 
plaintiff makes title, but the tenam doth neither aoſwer 
nor traverſe the title; in "this bn the aſſiſe ſhall be 
awarded ut large. Cro. Blis. 5 59. And if any other 
title is found for the plaintiff, #; Fall recover. Bro. A. 
28 1. IF # tenant” pledds in abatement in an aſſiſe, he 
muſt at the ſatme time plead over in bar; and no impar- 
lance ſhall be allo ed, without good cauſe: and where 


. 


the tenant” is to appear © and plead” influntly, unleſs the [ 


es 


4 


there ure ſevets? defendants, and any of them do not ap- 


birke? Cg. Cari Yau * 


after the trial the court gives jo 


re o thb Staal] | 


of the defendant,” the plaintiff ſays that 1 


And if the deed'of the'ariceſtor of the plain- | 


n 
& & 2 * 
9 
; 2 * 


l | 
1 e be” wee ed 2 lebe, 1 — — 
2 v7" for "har" ib the form of the ple in har oe” 
Sunne bf the” freehold: be oüght 70 pied kbe. 

ee i Teaſe,” the reverhoh ig he 1 
that be ie policfies; and ſo in wichdar Wrong! "= 

Cat. r Ava" aſſiſe is to be firſt arraigned,” an 


called whereupon he is cullbd ; and if the defendant 
appenru, then his counſel demande of the writ of aftiſe;* 


and the return. of its Which 1s Sranted; and then hs= © 


— leave to inparl to à hort time after; and the Jary 
radjourted to that day: at the dey given by che court! 
— deſendant is again called, and upch his _appeatater} 
e plendi to the aſſiſe; and upon thik an iſſus i —— 

between the parties, and the 
inne, the counſel proceeding to give them their evidence: 
ment, and the plaintiff 
e 10 to have Work of genen, Sc. nn, Bull. Abr. 

1 Fer e . | 


The jurors that dee de ay Es Goa to view me mit 
M abe e is boy mos 


in demand: _ e of 


cr een, G. 
57 ee 8. c 25. A cudteasel alle is given; 
which” is a ce the party grieved, by 2 82 


ſomething to pegs” As 2 record or releaſe, which could 
not rs, anole 

was taken nh pr — f by default, to have the deed 
tried,” and the record brought in beſate the (juſtices; and 
the former jury ſummoned to appear befote them at 


matter. be e Nr 287. en * . 


26. * . C | 1 N * anne e * 


The plane need dot be @-chrglw-im aſſiſt as in other 


writs; the jadgment being to recover per vi/um 9 
rum; and if ne plaint be but ſo cettain as that che rec 
nitors ne 4 put the demandant into poſſeſſion, it is ſu 
cient. Dyer 84. The demandant e N ma „ 
abridge hiö plaint at any time after the jury are cliar 

Line» verdict. 1 Dany, 380 For" proceti 


of 'afiſe of novel difſifin, ſee Plaaud. 411, 412. 


The court of Common Pleas” or King's Bench Jo hold. 


plea of 4% 0% of land in the county of Middleſex, by writ = 


out of "Chancery: "! 1 Lill. Abr. to. And in cities and 
corporations au aii of freſb  foree lies for recovery of: 
poſſeſſion of lands; witkin forty days after the + orgs as 
we Jonny W in Nee, 17 . N. My. 8 


9 2 


"IA 


- Form of «writ of fie of wed ae. bis - | 


drohen a Third, &c. To the, 


— of the chantels 2 in it avert 1 tbe. 


Jame tenement with- its chattels to bt-inpeace, until the next 
aſſiſes, ben our juſtices into thoſe parts ſhall come'; and in 
the mean time do you cauſe tauelus free and lawful men of that 
wenue or ntighbourhood to view the ſaid tenement, and their 
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FT in conſideration 2 N. the ple if, bad paid in theiiſelves, or unlawful, by being prohibited by ſome. 
0 for B. | ve genden, and at his regag „ 104, att geb 4 dax, a& of parliament, are' void; therefore if an ew 
3 (which was 4 year before) he promiſe 0 repay” it, cum :ade who, by che duty aß his office, is: Wer to . | 
1 regaifitas effet. It was obiedted, „ this e promiſes; inceotifederation f money Paid, bim,.to.ſerve a 
4 was for a thing paſt, and therefore 9 85 2008, Io «vx | certain proctſs, .an Art will not lie on this promiſe ; 
; © BY Alea; for 40 payment eing laid to bis regae) , | for the receipt of the money was extortion, and the con- | 
5. the conſideration continues, and 10 is the common courl n Reb, dr. Oh OI OO 
LEED Cre. Flz. 282. . nee 80 H an: executor ſues execution. by alegit, * a 
48 4 If 4. undertakes to do a thing e | 45 6 take lan „a friend to the executor, in conlideration that 
r brandies out of one cellar, and to tay them down in au- the ſhetiff would farthwith execute the ſaid elegir, and 
HSM  __ other cellat, 88 action lies for the onn-fra/ancr ;_ but if be of flx+pence 3a him by the ſheriff. paid, promiſes to. pay 
| _— _ enters on the deing 4, aQion lies for a au/-/ea/ance, if it de him 601. upon which the ſheriff executes. the wiit, yet. 
1 he through his own T or miſmanagement, becauſe it is | [ne aGion- les, "becauſe the conſideration. 3s againſt law. 
*F 1 1 but any by mere AccLath i fer Holt. 4 1 for the 1 to 23 3 without reward, and 
A +238 26. V 3 Ss 1 1 bug om” > | fees due dd br „ 
1 - Where the doing ng wi them. 
1 . 2 (hae TER i e e e — 
1 12 Aut 4 But if a ma re d * be eg $64 : 
1 12, 13. | 5 
# FT: I "A e upon wh Nn a ae le. 1 his pug _ 4. 2 om 'the 5 
| 1 de diſcharged N ſome other conſideration: and 0 morn wing ao action for the elcape againſt him, this is 
1 fideration dy. 4 ** on will forbear to ſue another 1 an action lies, 1. he brin 
BEM a bond, c. may 252. N er the 12 * K = 
1 on prowiſe to do it. 620, 68 ut we cha- 2 it 
1 ceive there ſhould be a note in | writing bs v6id't he ature | 
Sz ff of Pens Car. Bo c. 3. # A the cafe of Buekmyr v. hrs 
3 5 6 I 7 1 the caſe of Read executor 
*W i + 3 - _— . par. i. 305 · "There i it is Taid down, 8 
1 that With a A to this ſtatute, an original prowile is not | ing Vide thi 
1 within the fatare. A collateral promiſe, is, when it is to | law of FA 95 a, ba. l 
1 pay the debt of another A contracted. Two perſons} Com. 2 V. 444, I s 
S g 1 26 to an inn-keeper, one hires an horſe, and the other „ s..x 
I 1 promiſes that if the inn-keeper will deliver the horſe, he | iv. an the proceedings in EPS MY 
*3+- 4 will fee it forthcoming, this promiſe for another, is not | 
WES without note in writing: but the perſon is charge The N muſt ſer forth. every 1 * to Gut 
1 770 * able upon the ſpecial bailment, and fo without a | gift of the aQion,. with ſuch certainty, that it may appear 
; od 7 | i h 8 note. 1 Lill. 118. Yide 2 2 Ray. 10 Go. An infant to the court that there Were ſum̃cient grounds, for the 
„ haviog bought goods and wares died, and made his wife | action; for if any thing material be omitted, It cannot 
executrix; the being aſked for the money ſays, forbear appear to the court whether the damiges given by the 
1614254 me till ſuch a time, and I will pay it you; this was held jury were in proportion to the demand, or whether the party 
| | 1 Leon, | was at all intitled-to a verdict. And therefore, i in an action 


no ofſumpfir, for it wanted a conſideration. 


upon the caſe, the plaintiff. cannot declare guad cum the 
defendant was indebted to the plaintiff in 4 a ſum, and 
that the de ſendant, in conſideration thereof, /aper , a/- 


041155 But where an executtix, in conſideration the 
plaintiff would not moleſt her, but give her a day, pro- 
doe from the teſtator ; action lay 
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5 miſed to pay money 
1 without ſhewing that ſhe had alfets; for that ſhall be fampfe to pay, Q. without ſhewing the ca of the debt. 
35-4: intended, and promiſe, and the plaintiff z ſorbear- 10 Co. 77. 
"+4 ance of the foit, was cauſe of action. Cre, Fac. | If in an o//umpfr. che plaintiff declares, 2404 4 cum there 
1 273. An adminiſtratria promiſed to the plaintiff | were ſeveral reckonings and accounts between the plaintiff 
104578 money, if he would forbear Fr ok till he had taken out | and defendant; and at ſach a day, c. infimul computa- 
{46+ 2 letters of adminiſtration ; this was not 4 good offump/it; | werent for all debts, reckonings and demands; and the 
$4 :5Y for the defendant was not liable to the ſuit as adminiitra- defendant upon the ſaid account was found to he i in arrear 
. : _ trix till adminiſtration bad, ſo there was no conſideration. | | the ſum. of 20“. in conſideration whereof the. defendant 
F Es Style 248, 395, | promiſed to pay, Wc. this is a good declaration, without 
H n IF one, in — will be boued for him, or for | ſhewing, it was pro mercimoniis, or otherwiſe, we refore 
5 bis friend, promiſe to ſave me harmleſs; this is a good be ſhould: have an account; for an account may be for 
i | conſideration and promiſe : bat if one promiſe to another | divers cauſes, and ſeveral matters and mY may be in- 
i to ſave harmleſs, and ſay not for what, or againſt whom, | cluded and compriſed therein, Which is canary #2 
1 theſe aſumphs are uncertain and inſenſible, and cherefore | reduced to f ſum certain, and thergugon being inde yy 
4 : 3 | ; 
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 tadebiigiut 1 
leads, | Lab. Sirpn; Ad. I. , 16. It differs frbm urfeſf "iv chat 
lie who arreſterh 4 man carrleth bim dan ptribn-of rH | 


to pey the ſaid 30 J. the plaintiff Iten promiſed to e 
16a ng acquit the defendant of all ome this. ya 
good: plea; for by the acepunt. the f eontfatt is 1 
2 43» 4 $54 @:t*3i1 
C bi 5 
miſe; as if A. is in execution at the we of B. at 


deſires B. to let him go at large, and that he 5 
bim f te which H. ngiges; thou 2 Lad apy 5 


is done in purſyance af this 80 gd * comes. | 
| che dier of the judges of à eburt of record, * 5 


0 B. and tells bim, 
* will not, — tt 


hea. becauſe t 3 been 42 5 1215 per- 
ticularly, c 78 che court for that jon. held it 
8 296 judgment good. fate pill cafe, Be 
Fat, 1 03 
Ia an afion non an a 7 if the conlideration be 
 expcaterys,/a6 if one promnſes to_do ſomething for me, in 
of ſomething. to be done before: by me, to 


or ſor him, if I will ſue kim for that he is to de for me, | f 


I muſt aver, that I have done that which was firſt to be 
| done by me, 7 till hit we Sane 1. I 1 As" an 
action e promiſe. Cro, Fac, 583. Vs, 
el ern Wat Fe 
And where it is execatory, and averred that it is extcured, 
when indeed it. is. not, the defendant may ſhew it Ipecially, 
and may take iſſue as well for, not performing the 
 fideration... executory, as upon. * promiſe; 
Pleads. generally non a/ſump/ir, . be cannot call 5 per- 
formance of the conſideration executory, and ſoitis 1 Py 
a 2 to do any ching vpon. condicion. | 1 Mog. 1 


22 Akumption, The day of the death of a ſaint, ſo called, 
Quia tins anima_i2.celum aſſumitur. 2. Cange.. 858 
Aſfurance of lands, Is where lands or tenements are 
conveyed by deed: and there is an efſarance of ſhips, 
goods and. merchandiſe, &c. See Jaſurance. 
Ier, and; Homo Afer, A man that is refident. Britton 
1 „ 
brate 8 mates, (from Alre, the hearth of a chim⸗ 
ney): Is where the anceſtor by conveyance. bath ſec Nis 
heir apparent and his family in a houſe in his life-time. 
iiur illi gui anteceſſor. in vita ſua. per chartam | 
bereditatem reftituit. Co. Lit. 8. 
Iftrum, A. houſe or place of habitation, alſo from Are. 
——Praxceptum fait vicecam. quad replegiet corpus Willielmi J. 
Richardus F. Valentio enn & captum tenuit, qui 
ichardus wenit E advocat capttonem wt de willano ſu „ 
2 cepit igſum 15 Are for in quo natus fuits N. Tie. 
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. fol, 14, 37: 

A whit of has LEA 187 

pfiſos dd. jan eaſe of — © 
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tan, k. taken for * been def 
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ake of apprehend: by commaiidment.of & Weit or 


et io be forthwith diſpoſed off bor ne a, alta 
int rhe party. attached, ad preſents him ia" "court "ac 


[the'day aflign#d;" 23 appears by thefe-words*of "ths" Grit; 
omiled, \Proreipimiir. abi ihe birth tale 4 2540 tum Pres E: 


aebi, Ke. Another difference there in; what rel is only 


| ro the may of me whereas zu atfachitens is Often 
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Y * een 3 Brak. — e | 
N f ETD „ '& C 8 pe ge . alu. | 


Fit, 55. 5 
ws, Gee I « proceſs that ilfues at 


5 for ſome contempt; for which Be is to de Tom⸗ 

mitted,” and may be awarded by thein upon 4 bare fi . 
geſtion, or on their 0wn knowledge, withotit any appeal 
e Ur Itiforthation; for ough; by the ſlacute | 
pete Charta; none are tb be impriſonec fir judici: 


"> Ros Wo 


* deer of” uftice; ſeems to haye been Joh 
„ and'is certatoly _— eſtabliſhed as part 0 

mg the land. Lamb: Eires. tb, 1. . 16. 

186. See . 2 r. 3. But we apprehend 1 8 

for a contempt in the face of the court; or in the cafe 
after menti 4 and if for a contempt in e 0 
the court; the commitment is by rule of court, not off 
rr unleſs "Sr party lese gat of court, before he is 
cure F Wy 8 


ei on officers; and are to ſee that no 2 be com- 
micted by them, which may bri diſgrace on the courts 
themſelves; © therefore if 4 ſhetiff' or other officer ſhall 
be guilty of a edrrupt practice in ndt ſerving a writ z ad 
if he refuſe to do it, uhleſs paid ati unreifoaable g 

from the plaintiff, or receive a bribe fron the di endant, 
or give him notice to remove his perſop or᷑ effects, in or. or. 
der to prevent the ſervice of any writ; the court wh 
awarded it may puniſh ſach offences in fuch' a manner as 
"pe. ſeem proper "by attachment. Der 218. DE” 

14 # 

But if there be no palpa pable corruption; nor extraordi- 
| nary circuinſtance of wiiful negligence or obſiingty, the 
judgment whereof is to be tek, to the diſcretion of the 
court; it ſeems not uſual to proceed in this manner, 
but to leave the party to his Harp remedy againſt the 
"ſheriff, either by action, or by rule to return the writ, 


| or by an alias and Alaris, which if he Have no excuſe for 


not executing, an attachment goes of "courſe. 56. 62. 


| 2564 Ny 101. F. N. . 39. Finth #37. J Mod, 15 


31 
Bee an at haiti aoih lie for any contempt done 
againſt the courts at miner? but the court of F. X. 
will not grant a tachalnt àgainſt done for diſobeying an 
order made by juſtices of affiſe; or s Judge at his i bu. Try 
except it be entered and made à rule of court; for it js 
no contempt to the court, but to the judge that made the 
order. 1 Lill. Ar. 121. Attachment lies us ant Attor- 
ih rents; in d6- 
laying ſuits, Oc. as well as for co empts to the Wart, 


2 Hawk, 144. If affidavits to ground an attechy 
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t his tenant payer have 3 


. nt n n. remedy i pede dete less 
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Hudged Py ac nt before. the anditors,. refuſes ta do 
s valets 7 4 allow matter diſallowed. by. the court 
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{che court; as for. 3 ont execution arty 727 1 is no 
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ceſs in a e or = boon by vithou 
calour. of. ſerving, «ay; other end by. it. 2 Hawk..P. 


; OP are e granted an * rw cauſa, | ti 


unleſ⸗ the offence complained. of be of A flagrant nature, 
and poſitively ſworn to; in which, laſt caſe Me party is 
838 05 to attend, which he muſt do in perſon, as mult 
one againlt whom an attachment is granted z and if 

he. all appear to be apparently guilty, the court in dif- 
cretian, on confderation of the hature of the crime, and 
other cirtumſtances, will either commit him immediately, 
In order to anſwer interrogatories to be exhibited, againſt 
him concerning, the contempt complained of, or will ſuf⸗ 
fer him to enter into tecogniſance to anſwer ſuch inter- 
rogories ; which if they. be not exhibited within four 
[2y3,. the, 15. 25 move to have the recognizance diſ- 


ile be muſt anſwer. them, t ovgh exhĩ- 


K 9 — days; but in all caſes, if he fully an- 
Ter, them, ,}e, ſhall, be diſcharged as to the attachment, 


the proſecutor ſhall be left to proceed againſt him for | | 


the, perjury, if ke. thinks fit; but if he deny part of the 


contempts only, and confeſs other part, he ſhall not be 


charged as to thoſe denied, but the truth of them ſhall 


'wh 0 le ſhall appear - reaſoueble ; and if his anſwer, be eva- 
Klee 2s 40 any material part, he ſhall be puniſhed i in the 
ſame manner s if be had confeſſed it. 2 Hawk, P. C. 
141. 1 Sell. 84. 6 Mad. 73. 2 Jena 118. 
Alachment out of _chancery may be had of courſe upon 
afbdavit made that the deſendant was ſerved with a /ab-, 
«na, and appeared. not; or upon non- performance of 
any ordet or decreg; alſo, aſter the return of this attath- 
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blood i is incurred, but. by the oath of two lawful witneſſes, 
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iſſue | her, it is ſaic that iflue ſhall inkerit, we ba Gus! 
nl from the mother, Jens. Cent. 3. 


This money is 1 in bis hayds y any creditor) i 


of his ae gh it is aſſets in bis hands ben te- 
covered, becauſe it was not due to the teſtator tem;ore 
mortis, and the cuſtom of foreign attachments expoada.naig: 
te ſuch debts, 1 Vent, 111 # 194 
A fum of money, roy AT gr ty A t 
was attached before that day; adjudged, chat a foreign! 
attachment cannot reach a debt before it is due; therefore, 
though the judgment og the attachment was after Mickael- 
mas, yet the money being attached before it was due, it 
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don, B it che fri enden Dann the plain- | « 
oP: . L afraigt. the parties. and the Berg appel os deman- "Up 8 
apo || ded Her of the record upon which the at was founded, 5 3 
«7] Which record being in the Common Pleas, they T 2 
and thereupon the plaintiff aſigned the falſe dath; the 55 4 
ad. Sn plendeds Hat) they. made abend and lfu! — 
W 0 er eth; npon which: they were t ieh and in the ſame | 
Ale ap © 2dly," where. they find pat, of | term the tecord-was;removed by d Wit of cfrar-incs the | 
4 5 60 14 ang aa. 5 1 85 taint them for King's Bench; adjudged, that notwithſtanding. * 0 = 
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475 evidence that dots not prove. 2 date, there it is Jury, tor a, verdidt given in the» King's Bench, where. 
to ſub bje& them to al actaiuty . z ;decauje. 95 5 gpon the record, ws, gemoved from that court to the 
it 5 16 Tound Ts An evidehce TE . Gommon Pleas, and there. the: verdit- was affirmed ; ad- 
ir ive, and this Was the only eu 5 ſeep ovet the [judged; that the plaintiff in the action hall-bave execution 
jdrors; for the Juage being be Plate the al ee bf ceording; to the verdict, for the record is in the King's 
chey did not fol ow bis Ar dien touc] 4 7 the ae they Bench, and nothing bot the anon iberenf in the Common 
ihe then l ab to the danger of an Attaint ; an d:chere> 4 but if the verdia had been ſet aſide, nnd excrution 
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jury find damages. 'deyond. 18 15 0 0 15 and value, it, ſo likes in the eftaint, but this 18 not be U 2 IRE, 1 
may be Ae, e, ang they, le bject o the attain, Wit of , exrge, 55 adjudged likewife, 2 —1 j 


and {b o /pect contracts, they Du be; t forth, ſo pre, covered againſt ſeveral in an action of .confpir of | 
ciſely, 115 25 dence 7 ON not 2 re them muſt; ray in an Httarer, | — 7 ons one of BE : 4 
not in the alle e 7 yet the Jur. d for... the pl ai them ſhall not hurt che reſt. 6 ee ih. » bag: . | _ 
tf they WF Jutjea to an attaint ; an were it others „But adjudg ed, that where an affiſe was brought againſt - * 
wiſe, it the plaint 155 d ak 382 ad che Judge l pleaded that there wat n tenant 
ſhould direct 1 * the plain 04 0 yet if the 


| of, the: freehold named in the writ, and the js found ; 
plaintiff 9804 Rand 85 „ 5 e muſt give pcs, 2 


at two of them ese diſſeiſors and tebants, We; and : Ok, _ 
LION to' 0 05 he. a2 there would 42 no chat the third bad nothing, Wc. and afterwards they all | 3 
means of Eompelling the 3 Jury to fi * Arp je e di- | chree joined iin an ara, and after appeatavee'the third 1 6 1 
retioh of the 9 5195 ah under FN terror of. liter; ha was aequicted: as aſoreſaid by the fait” vers - | 
an attainr, if 1 0 therwiſe ; 10 225 as. the only garde diet, was. now nonſuited ia the atrafst, in that caſe che 
11 the lau bis Pat in the hands 0 ok the jk 595 reſttaia ¶ attaint was abated; becauſb de had no cauſe to b | 
rors from "giving. cotrupe en 30 . a8 Meat for thtre was no ende sen bet Lad | 
128. F But is dot inc. dge 8 not imp 1 ry CCC Not 5 A, 
_ events to follow if 1 9 ry — % bey are c In an eftaiat the plaintiff ſhall recover deniſe al: 
Vide 5 0x. Faris, 54 tenants, and defendants; the woſte And | damaged, 
Where, PREM a thi ing 9 9 0 18 2 of the, iſſues _—_— —— ſaſtais} by delay or otherwiſe in that ffir: 
2 755 10 void, becauſe the 7 ſworn to bu — and if the deſendam's plea in bar be found avaint: bin, 
e os 250 7 ey che plaiatiff will- have judgment to be reſtored to whar he 
loſt, with eee by ok. 11 H. 6: c. 4 and iy! 2 
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165 Wk "a | 1 nnd nn,, 4:1 8 baſe n ate others to which it will — 
21 HEADS. 12 arely to reſer, as the ſabje@t' of them is 2 at meas 
II. var., a aims „„ bete grown abſolere; 7: 8ce 3 Bow: l r. 38, 14 Bd! 4. 
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attaint was tenamt after t e attain pure dated. 1 Kol. 2 made a falſe oath, 
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EO | | Attaſnted..: „ 
Ja Attal Sarifin; The inhabitants and W cel. t 
al, called an old deſerted mine: chat is given yi 
| | _ this name of attal Surf, ele oye tine * 
| Sa ar Sanne. Cowell. 
> - n and's / A Bulle houſe. 
| Ry ka ae. in Cebelsurra, — 2 4. * cap. * 
— ingenno: » Attegias in oppidos *& 
F +, Mirenvantz (attendens — 3 that owes a duty 
| or ſetvice to another, or in ſome fort depends on him, 
Where a wiſe is endomed of lands by a guardian, &c. the 
Sal: be atrendant on the n on my N at his 
„ Ittermining, (from the Fr. devoted}: * uſed for 4 
— or term granted ſor payment of n debt. Ordinatio 
| 4 liber tatibus perquiteadis, ans." 27 Ed. 1. Aud in the 
8 Stat. I em. 2. it ſeeme to ſguify che purchaüng or 
| gaining a longer time for payment of debts.—Artermi- 
8 c NN Hive MOI ee Wet 2. 
Veitle, ee SI attilenentun ) + The ti or r. 
viture of V This word is mentioned in Feta, lib. 
* . 25. aui L996 A e eum nee & Wein 
lamento. 
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— To. atters or den 4 0 SIE” 
2 them to ſome eder 
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or 
lar aſe and ſerrice. Kennet's Parech.” Arif. . 8. 
- Bttoznato Faciendo- vel vecipiendo, A writ to com- 


mand a ſheriſf or ſteward of a county- court, or hundred 
court, to receive and admit an attorney, to appear for the 
perſon that owes: ſuit. of churt. F. V. B. 136. Every 
— that owes fuit to the county. court, court-baron; 
nn COPT-E1 


. 


tint (attornatus}): 1 be that is r by an- 
other man 0 do any thing in bis! abſence. i Hul. 

Crompt. Juriſdict. 105.” An attorney is either publick, in 

: the courts of record, the Kin 's Benth and Common Pleat, 
| De. ard made by warrant om bis client: or private; 

| p upon occafion for any particular buſineſs, who is com- 


_ monly; made by letter of attorney. In antient times 


thoſe of aubority in courts had it in their power whether ['} 


g wie woukd fuſter men to appear or ſec by any other bat 
#2 ©  _ themſelves; andthe king's writs. wete to be obtained for 
| the admiſſſon of attornies : but, ſince that, attornies have 

been allowed by ſeveral ſtatutes. As by 27 Eg. 1. 87. 2. 

Ec. Attornies may be made in ſuch pleas whereon appeal 

eth not; in criminal caſes there will be noattornjes ad- 

6; - mitted. Stat. 6 EA. 1. Ct. 1. c. 8. An infant not 

| r but by guardian; for he cannot 


make an att but the court may afign bim a guar- 
din 2 . —.— 45 — after they come to full 
"ge may ſae by 


h. admitted before by 
„e. * aQion again ure Vang and feme, the 
ſcme being within age, the mult appear 


guardian : but 
if they bring an aQion, the huſband ſhall make attorney 
ſor beth. 1 Dar Ar. 607, Auch it is ſaid, thatiwhere' 
bardu and feme ate ſued, though the wife cannot make 

-  aztorney, the baſhand may do it ſor bach of chem. 
| Sane, 213. One mc,“, being within age, is to 
appear by guardian f. but after he is age he malt coi 
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ane diſability th 
Fade the Stat. | 12 Gw. 1 % tay. 2 


Inting.. an. attorney, 4 
therefore the. . of the 
pe 3 warrant, avd upon 
ity appeared to the court, chat he. had = 
2 his attorne) to the end of the. cauſe 
Jt on each at there” is .no. occaſio 
d defendant's J preſence, .as was u 
is amhoricy- continges; till judg- 
ment, and for 4 'y ta and, a day, avg afterward $ to oe our 
execution, and for a longer time, & bey continue exe- 
eution ; bur if gor, the bee 5, ſuppoſed 1 be. ES 


vn of appearing, 
y had 1 5 1 85 

ore received exc 

warrant i it eq 

pointed fork” at 

anleſs reyoked 3* 

of the Aar 

before that tine. 


led. and to übe 1 appear otherwiſe, . the plaintiff m 
again come inch tourt, which be either does by a 27 ＋ 
or a action * CP 


k > 


—12 Fb, 2. +. 1.—7 ie, 2. 6 
* Parties to fines, ay well ad. or I as be 
nants or defendants, - that win acknowledge their right af 
lands unto others in plezs of warrgatia bart, covenam, 
Er. before the bes . maln appea erſonally, fo 
that their a e, ideocy, or other default any be) may 
be diſeerne pics thar if any, by age, impotency, or 
cafualty, is not able to cbme into Fre 5 of che juſtice⸗ 
ſhall go to the party and receive his 8. and ſhal? 
take with him u knizht or man of g Barons df 
the- Exchequer and Jakes ſhall not gee OR ue 
ia pleas that paſs befote” them, atd where they de . 
—ç Reſrding 8 ChanceHor his authority in admit 
attorn to ültices. tar. 
Edv. 2. fat, 1. Har d dhe . Oh N wut * the 
In refpett of the ſeveral courts, "th * We 
[large f and scon ſpecial, Pefengſeg 8 this or tha 
court only; AW a may b a ſolicitor in other 
courts, by ſpecial retainer : one may be attorney on 5. 
cord, and another do the dufaefg ; and there are 5 
nies who nianage'buſſttefs out of the courts, Ec. Anno... 
H. . it was enacted, thar che jlices 50 examine Air 
rornies, and renjore the 8H ilfuf; and | attornies A 
ſwear to exectte"their offices truly, oe... 2 g 
By 3 J i. 5. J, 4 Attoriies U., ſhall not be all 9 
any fees laid out for ccunſel, br otherwiſe, unleſs th 
ve tickets thereof igned by them thit receive 5 2 
and they hall give in rue bilts to their clients of all the 
charges of ſuits, under their hands, before” the x owt 
ſhall be charged with the payment thereof 3 if they delay. 
their clients fait' for gain; or demand more "tan theis 
due fees and diſburſements, the clients ſhall recover 2 
and treble damages; and they ſhall be for ever "after di | 
abled to be attornies: none ſhall be admitted attor bes ir , 
courts of record, but ſuch as have been t up in the 
ſaid courts,” or are well practiſed and ſkilled, and of an 
hodeſt diſpoftion; and vo anorney ſhall fuser any ther, 
to follow a fuit in his name, on pain of forfeiting 20 /, to 6 
be divided herween the king and the arty grieved. — 4 1 
Raute, as to ſees to counſe}; dorh not extend to a 1 
tranſacted in inferior courts, to ſuits wy 
courts of Mime, Hall. Carth r 
are to take the oaths tc 


ſhall be liable to attachment, e. And the attorng 
to pay the. coſts of taxation, if the bill be reduced a fix 


n ene een 6 e 
There h 8 penalty, of 30]. indited, and difability 40 
practiſe, for acting contrary dg this ſtatute. By the 6 
Geo. 2. cap. a7. Perſons having ſerved, five years as clerks 
to attornies, though not hound by contract; or who had 
been bound, but not ſerved ſive cars; and ſons of attor- 
pies that ſerved that time with their ſathers, e, were to 
be ſworn and admitted. By 12 Geo. 2. c. 13. Attornies, 
e. that act in any county - court, without, being admitted 
according to the ſtatute 2 Geo, a, c. 23. ſhall forſeit ac. 
recoverable in the courts of record; and no attorney, 
who is a priſoner in any priſon, ſhall. ſug out any writ, 

5 ute ſuits; if he doth, the proceedings ſhall be 
void, and ſuch attorney, Cc. is to be ſtruck off the 
roll, But ſuits commenced before by them may be 
carried on. A quaker ſerving a clerkſhip, and taking his 
ſolemn affirmation inſtead of an oath, ſhall be admitted 
,, & own ive + wr 84 2700, 
By the Stat. 22 Gio. 2. c. 46. Perſons bound clerks to 
attornies ar ſolicitors are to cauſe aſſidavits to be made 
and filed of the execution of the articles, names and 

places of abode of attorney or ſolicitor, and clerk, and 
none to be admitted till the affidayits; be produced and 
read in court; no attorney having diſcontinged buſineſs. 
to take any clerk, Clerks are to ſerve; actually during 
the whole time, and make affidavits thereof. Perſons 
admitted ſworn clerks in Chanceryy or ſerving a clerkſhip 
to. ſuch, may be admitted ſolicitors. By the Stat. 23 
Ges. 2. c. 26. Any perſon, duly admitted a ſolicitor, may 
be admitted an attorney. without any fee for the oath, or 
any ſtamp to be impreſſed on the parchment, whereon 
his admiſſion ſhall be wrote. 
Attornies of | courts, &c. ſhall not receive or procure 
any blank warrant for arreſts from any. ſheriff, without 
writ firſt delivered, on pain of ſevere puniſhment, expul- 
fion, Ge. And no attorney ſhall make out a writ with a 
clauſe ac etiam bille, xc. where ſpecial bail is not re- 
quired by law. Paſch. 15 Car. 2. Attornies are to 
enter and file warrants of attorney in every ſuit, on pain. 
of 101. and impriſonment. Stat. 32 H. 8. e. 30. Aud 
the plaintiff's attorney is to file. his warrant the term he 
declares, and the deſendant his the term he appears. 4 
Ann. c. 16. F. 3. Action upon the caſe lies for a client 
againſt his attorney, if he appear for him without a war- 
rant; or if he plead a plea for. him, for which he bath 
not his warrant. 1 Lill. Abr. 140. But if an attorney 
pear without warrant, and judgment is had againſt his 
ient, the judgmeot ſhall ſtand, if the attorney be re- 
ſponſible: contra, if the attorney be not reſponſible. - 1 
Salk. 88. £7 5 en 8 
Action lies againſt an attorney - for ſoffering judgment 
againſt his client by ail dicit, when he had given him a 
warrant to plead the general ifſue: this is underſtood 
where it is done by covin, 1 Daxv. Abr. 185. If an at- 
ney- makes default in a plea of land, by which the 
party loſes his land, he may have a writ of deceit againſt 
the attorney, and recover all in damages. bid. An at- 
torney owes to his client ſecrecy and diligence, 2s well as 


* 


4 


ſe | or ſolicitor, is 


taxed, and gpgn. the taxa 
be paid in ot of the ſaid bills, or in default th parties 


3 


fidelity 4. end if he take reward on the other , Gde, 
cauſe 25 8 to r aud confels the ation, &:: f 
ma iche Mob.g, 
| Bar Aion lies not againſt ay ene retained in I ſuit, 
though ke knows the plaintiff hath no cauſe of Acton; 
he only acting as a ſervant in the way of his ptofeſſion. 
4 In/t. 1t7. i Mod. 20g. Though, where an attorney 
found . guilty of. a groſs negle&, the cou 
of Chencary has in ſome caſes ordered him to pay the colts, 
1P. Williams 403. He who ig attorney at one time, is 
attorney at all fimes, pending the plea. 1 Dazv. 609. 


And the plaintiff or detendagt may not chan his attor- 


7 


|; 


de | ney, while the ſuit is depending, without leave of the 


court, Which would reflect on the credit of attornies; nor 
until his fees are paid.” Mich, 14 Ct, A cauſe is to 
proceed notwithſtangiog the death of an attorney therein; 
and not be delayed on that account. For if an attorne 
dieth, the plaintiff or defendant may be required to make 


| a new Attorney, ..2 Keb, 275, 
ee flier, &c, Javing fees fue ts lte, 
may detain, writings gogil bis Juſt Pes are paid: but 
there be no f es due to bim, the court on motion "will 
campel the delivery of. them, 1 Lill. 148. Any papers 
may be detained by an attorney till the money Js paid 
for drawing them; but he cannot detain writings which 
are delivered to him on a ſpecial truſt, for the money due 
tochim in that very bulineſs Ec if he doth, a rule may be 
| obtained. that he ſhall deliver them by ſuch a day, or an 
attachment hall iſſue againſt him. Mod. Caf. in Law * 
Equity 306. The court will make à rule for delivery of 
writings, when they come to: the attorney's hands by way 
of his balinels; and when they come to him in any other 
e re eee 
ave the priv.lege to ſue and be ſued only Fax 


\ + # 
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Attornies 
the courts at Pefminfter, here they. pi they 
not obliged to put in {peri} bail, when defendants ; but 
when they are plaintiffs, they may inſiſt upon ſpecial 
bail in all bailable caſes. 1 ent. 299. Wi d Las. 450. 
But an attorney of one court, may ia that court, hold an 
attorney. of another court to bail. Attornies ſhall not be 
choſen-into offices, gon their wills. See Privilege. 
Attozney of the Duchy Court of Lancaſter, (attor- 
natus Curie ducatus Larcaftrie) Is the ſecond officer in that 
court ; aud ſeems for his ſcill in law to be there placed as 
Mor to the chancellor, and choſen for ſome ſpecial truſt 
repoſed in him, to deal between the king and his tenants, 


Attoiner General, Is 2 great officer under the king, 
made by letters patent. It is his place to exhibit informa- 
tions, and proſecute 22 crown, in matters criminal; 
and to file bills in the Exchequer, for any thing concerning 
the king in inheritance or profits; and others may bring 
bills againſt the king's attorney, His proper place in 
court, upon any ſpecial matters of a criminal nature, 
wherein his atcendance is required, .is under the judges, 
on the left hand of the clerk of the crown: but this is 
only upon ſolemn and extraordinary occaſions ; for uſually 
he does hot fit there, but within the bar in the face of the 
equet,... Acs. 32 Cars B Bo ES oo, 

Attozument, (attornamentum, from the Fr. toxrner) 
Signiſies the tenant's acknowledgment of a new lord, on 
the ſale of lands, c. As where there is tenant for life, 
and he in reverſion grants his right to another; it is ne- 
ceſſary the tenant for life agree thereto, which is called 
attornment. It gives no intereſt, hut only perfets the 
grant of another: and tenant in tail is not chmpellable to 
attorn, on the reverſion being granted; be having an 
eſtate of inheritance. Co. Lit. 316, 319. . This attorn- 
ment is in deed, or in law; voluntary and compulſory ; 
and may be made, as ſet down by Citeleton, in theſe 
words, wiz. I attorn to you by force of the grant, or I agree 
to the grant, or 1 yoar tenant, Ge. Or by any 
words or act which import an aſſege to the grant. Litt. 
551+ 1 Daxv. 623. It may be made by payment of a 
penny rent, Sc. to the grantee. Co. Lit. zog. Where 
an eſtate is granted to one for life, remainder o another 
in fee, attoroment to the tenant far life is good to him in 
remainder.” Co. Lit. 312. By feoffment of a manor, the 
ſervices do not paſs without attornment. 1 Danv. Ar. 
612, But if eee an eftate by n 
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hee a fine is levied of lands; or by deed of 5 and 
ale inrolled, according to the ſtatute, there needs no at- 
tornment, they being in by the Sa. 27 H. 8. c. 10. 
And if a reverſion be deviſed by will to another, the 
eſtate paſſeth without attornment. 8 Her. 6. This was 
a large head in our Common law; but now much of this 


learning is out of uſe. | | | 
it is enacted, That all grants 


And by a late ſtatute, | 
and conveyances of manors, lands, rents, reverſions, &c. 
without the attorn- 


by fine, or otherwiſe, ſhall be good 
ment of the tenants of ſuch lands, or of the particular 
tenant upon whole eſtate any ſuch reverſion, Cc. ſhall be 
expetlant or depending; but notice muſt be given of the 
grant, to the tenant; before which he ſhall not be pre- 
judiced by payment of any rent to the grantor, or for 
breach of the condition for non-payment. Stat. 4 Aan. 
c. 16. /. 9. And attornments of lands, Qc. made by te- 
nants to ſtrangers ſhall be void, and their landlord's 
poſſeſſion not affected thereby: though this ſhall not ex- 
tend to vacate any attornment made purſuant to a judg- 
ment at law, or with conſent of the langlord; or on a 
forfeited mortgage, &fc. by 11 Geo. 2. c. 19. 

Fttrapper, (Pr.) Taken, or ſeized. Law Fr. Did. 
 Bvige, or avi/age, A rent or payment by tenants o 
the manor of Wriztle in Eger, upon St. Leonard's diy, 6 
November, for the privilege of pawnage in the lord's 
woods, wiz. for every pig under a year old, an balf- 

nny; for every yearling pig, one penny; and for every 

hop above a year old, two-pence. 
Ivantagium, Profit and advantage.—Waltervs Can- 
tuar. archiep. ad ſtodi firmam tradidit Johanni de B. terra: 
in, Cc. cum omnibus ſuis utilitatibus ac avantagiis inde pro- 
wenientibus. Regiſt. Ecel. Chriſti Cantuat. MS. anno 
11 Kd. FE 

Juttionarif, a«xioxarii, Sellers, regrators, or retailers. 
Placit. Parl. 18 Ed. 1. But more properly brokers. 

Audience Court, /curia audientiæ Cantuarienfis) Is a 
court belonging to the archbiſhop of Canterbury, having 
the ſame authority with the court of arches, though infe- 
rior to it in dignity and antiquity. It is held in the 
archbiſhop's palace; and in former times the archbiſhops 
were wont to try and determine a great many eccleſiaſtical 
cauſes in their own palaces; but before they pronounced 
their definitive ſentence, they committed the matter to be 
argued by men learned in the law, whom they named 
their auditors: and ſo in time ĩt grew to one ſpecial man, 
who at this day is called casſarum negotiorumgue audientiæ 
Cantuarienſis auditor officialis. And to the office of auditor 
was formerly joined the chancery of the archbiſhop, which 
meddleth not with any point of contentious juriſdiction ; 
that is, deciding of cauſes between party and party, but 
only ſuch as are of office, and eſpecially as are woluntaria 
juriſiiAionis, as the granting the cuſtody of ſpiritualties, 
curing the vacancy of biſhopricks, inſtitutions to bene- 
ſices, diſpenſations, e. but this is now diſtinguiſhed from 
th2 audience. The auditor of this court anciently by 
ſpecial commiſſion was vicar general to the archbiſhop, in 
which capacity he exerciſed eccleſiaſtical juriſdiction of 
every dioceſe becoming vacant within the province of 
Canterbury. 4 Inft. 337. But now the three great otfices 
of official principal of the archbiſhop, dean or judge of 
the peculiars, and official of the audience are, and have 
been for a long time pait, united in one perſon under the 

neral name of dean of the archer, who keepeth his court 
in Doctors Commons hall. Je. 254. 

The archbiſhop of York hath in like manner his court 
of audience. Jobaſ. 255. 

Audiendo 4 terminando, A writ, or rather a com- 
miſſion to certain perſons, when any inſurrection or great 
riot is committed in any place, for the appealing and 
puniſhment thereof. F. N. B. 110. See Oyer and Ter- 
miner. | 
Andita Querela, Is a writ that lies where a man hith 
any thing to plead, but hath not a day in court to plead 
it: And it is aſually brought where one is bound in a 
ſtatute merchant, ſtatute ſtaple, or recogniſance, or judg- 
ment is given againſt him for debt. and his body in exe- 
cation thereupon, at the complaint of the party upon 
ſuggedion of ſome juſt cauſe why execution ſhould 
not be granted; as a releaſe, or other exception, This 


* 
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writ is granted, by the lord chancellor, to the juſtices of 


either bench, willing them to grant ſummons to the county 
where the creditor lives, for his appearance before them 
at a certain day. F. N. 3. 102. To writs of execution 
the defendant cannot plead; ſo that if there be any mat- 
ter ffuer the judgment, to diſcharge him of the execution, 
he is to have azdite gquerela ; upon which, the juſtices ſhall 
hear 1 and og right: and ata querela 
cannot t on & releaſe, until judgment is ente 

of record. t Mod. e f Wer Fo 

An audite querela is in nature of a ſuit'in equity, where 
a perſon is charged with a debt that is paid, or releaſed, 
Sc: Cro, Fac. 29. And there muſt be a charge and 
barthen come, or coming upon the party that is to have 
it, of which he ought by law to be diſcharged; and then 
it is to be in ſuch a caſe wherein he hath no other way to 
relieve himſelf, | Cro. Far. 29. Cro, Eliz, 44. And it 
may be brought againſt the proſecutor himſelf, and ſome- 
times againſt him and others that ought to bear part of the 
burthen with bim. Keikw. 25. BA . 

On a ftatute, the conuſor or his heir may bring azdita 
querela, before execution is ſued out; but this may not 
be done by a ſtranger to the ſtatute, or a purchaſer of the 
1 Danv. Abr. 630. 3 Rep. 13. If a leſſee cove- 
nants for him and his aſſigus to repair, and the leſſee af- 
ſign over, and the covenant is broken; if the leſſor ſues 
one of them and recovers damages, and then ſues the 
other, he may bring andita querela ſor his relief. Bro. 
74. And where a man hath goods from me by my de- 
livery, and another takes them from him, ſo that he is 
liable to both our ſuits: and one of us ſue and recover 
againſt him, and then the other ſues him, his remedy is 
this writ. Dyer 232. One binds himſeif and his heirs in 
an obligation, if the obligee recover of the heir, and af- 
ter ſue the executors for the ſame cauſe, Ac. they may 
have the writ audira querela. Plowd. 439+ If two joint 
and ſeveral obligors are ſued jointly, and both taken in 
execution, the death or eſcape of one will not diſcharge 
the other, ſo as to give him this action; but if ſuch obli- 
gors be proſecuted ſeverally, and a ſatis faction is once had 
—_ one of them, or againit the ſheriff upon the eſcape 
of one, the other may have it, Heb. 58. 5 Rep. 87. 
Judgment is had againſt a ſheriff on an eſcape of a perſon 
in execution, and after the firſt judgment is reverſed for 
error, the ſheriff ſhall have relief by azdita querela. 8 
Rep. 142. . ey 2 be 2H - | 

If the plaintiff hath had ſatisfaction againſt one tref- 
paſſer, and he proceed to require it againſt the other, he 
ſhall have this writ. Hob. 66. But gu. if it may not be 
pleaded in bar? Where there is judgment againſt three, 
and one of them taken in execution, they may all join in 
audita querela, when they have cauſe to have the ſame. 
3 Cro. 443. A plaintiff, that ſues as adminiſtrator, 2nd 
recovers judgment and ſues out execution, has his letters 
of adminiſtration revoked ; the defendant muſt be relieved 
by audita querela, Style 417. If one accepts of a lefler 
ſum of money for a greater debt, and after the day, and 
yet ſues the bond; this writ will not lie, becauſe it lieth 
only where a diſcharge is in law. Trin. 18 Fac. 1. B. R. 
It may be brought by an infant in the King Bench or 
Common Pleas, to avoid a ſtatute acknowledged by him 
whilſt he was within age. 1 Cro. 208, 

If A. being within age becomes bail for B. and after 
two /cire fa, and nibil returned, judgment is given againſt 
A. Sc. he may have an audita guerela, and avoid the re- 
cognizance, and ſo the judgment thereupon of conſe- 
quence ſhall be avoided. Yelp. 155. 

But if A. being within age enters into a bond to B. who 
procures C. without any warrant, to appear for A. and 
confeſſes a judgment thereupon, yet A. ſhall not have an 
audita querela, but he muſt take his remedy by action of 
diſcett ages the attorney, Cro. Tac. 694. 

If a ſtatute be acknowledged to two, of which one is 
an infant, and they make a defeazance, and after ſue 
execution contrary to it, an azdita guerela ſhall be brought 
againſt both; for it does not appear within the deed that 
he was an infant; alſo the deed of an infant is only 
voidable, and peradventure he will affirm it. 1 Rol. Ar. 


312, 
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The writ of audita quere/a may be had, where a recog-. 
niſance or ſtatute entered into is deſective, and mot good; 
or being upon an uſurious contra, by dureſs or impri- 
ſonment, or where there is 4 defeaſance upon it, c. 
Moor, ca. 1097. 1 e 2 0. 320. 80 
upon ſhewing. an acquittance of che eogniſce, on a ſug- 
geſtion that he had agreed to deliver up the ſtatute. 1 
Rel. 30g. Where one enters into a ſtatute, and aſter ſells 
his lands to divers purchaſers; or judgment is had againſt 
a man, who leaves land to ſeveral bears, fc, aud one of 
the purchaſers, or one heir alone is charged, he may have 
this writ againſt the reſt to contribute to him. 3 Rep.) 44. 
2 Bulft. 15. J ED is th 9) TEE 0 
If tenant in tail acknowledges a ſtatute and dies, and 
the cogniſee ſues execution againſt the heir, he may avoid 


it by aſſiſe, without being put to his aadita guerela. 1 


Rol. Abr. 304. ; 2 * eee 
So if a diſſeiſor acknowledges a ſtatute, and the diſſeiſee 
enters, the cogniſee extends the land, the diſſeiſee is not 
ur to his audita guerela to avoid the extent; the conuſor 
having only a tortious and unlawful ſeiſin of the land, and 
con ſeq uently no power to charge it. 1 Rol. Abr. 304. 
Bat if A. be tenant for life, remainder to B. his ſon 
in tail, and A. enters into a recognizance to C. and dies; 
C. brings a ci. fac. and B. is returned heir and tertenant, 
and warned, but makes default; he can have no audita 
guerela to avoid this execution, -becauſe he had a day 
given him in court to ſet aſide the recognizance, and it 
was his folly not to appear when warned. Raym, 19. 1 
Sid. 54. : Ti LEND 1 re sn 4.5. $f 
Where a ſtatute or recogniſance is acknowledged be- 
fore one who hath not power to take it, and afterwards 
the cogniſor makes a feoffment of the land to another, and 
the cogniſee taketh out execution, in ſuch caſe. the feoffee 
may have. an audita querela, and avoid the execution. 


Dyer 27, 335. 


x A. enters into a azure to B. and pays the money 


at the day aſſigned, upon which the ſtatute is cancelled, 
and after B. forges a new ſtatute in the name of A. in 


this caſe 4. may relieve himſelf by audita guerela; for | 


the forged ſtatute having all the eſſentials of a true one, 
the court was obliged to look on it as ſuch till the con- 
trary appeared, which the cogniſor could not ſet forth be- 
fore execution, having no day to appear judicially in 


court, and therefore is put to this writ to avoid the exe- 


cution founded on the injuſtice of the pretended conuſee. 
F. N. B. 104. | | ' > 

If the conuſee of a ſtatute, upon agreement with the 
conuſor, delivers up the ſtatute in lieu of an acquittance, 
and after ſues execution, and the cogniſor prays a re-extent 
becauſe that the land was extended too low, and has it 
granted him, he. ſhall never avoid the extent by audita 
querela; becauſe by his praying the re-extent he admits the 
ttatute good and executory. 1 Rel. Abr. 313. 

If upon an elegit the ſheriff takes an inquiſition, and 
there are ſeveral lands found ſubje& to the extent, and 
ſeveral values found, and the ſheriff returns, that he has 
delivered ſome of the lands in particular for the moiety, 
where it appears according to the values found, that an 
equal moiety is not delivered to the party who recovered, 
but more than a moiety ; yet this is not void, nor is it a 
diſſeiſin by the entry, but only voidable by audite guerela, 
1 Rel. Abr. 305. N | 

If a man in execution upon a judgment for debt or da- 
mages, be delivered out of execution by the ſheriff or 
gaoler who hath him in execution, with the aſſent of him 
at whoſe ſuit he is in execution, and after, by colour of 
this judgment, he takes him again and puts him in priſon, 
an audita querela lies upon this matter, and thereupon he 
ſhall be delivered. 1 Rol. Abr. 307. 

But if A. be in execution at the ſuit of B. and after 
A. eſcapes with the conſent of the ſheriff, and after 4. 
returns to the priſon, and the ſheriff keeps him in priſon 
upon the ſaid execution, A. ſhall not be diſcharged by 
audita querela, for B. has it ſtill in his election to have 
him in execution at his ſuit, and ſhall not be compelled 
to take his remedy againſt the ſheriff for this voluntary 
eſcape, who perhaps may be worth nothing. 1 Gel. Abr. 


307. 


If a ſtatute be made to baron and feme, and they make 
a deſeaſance, and ſue execution co * to it, the aua 
querela ſhall, be brought againſt both, although the defea- 
ſance be void as to the wife; for this action is in lieu o 
an anſwer of the execution, which is ſued by both; and 
this is all one as if the baron alone had made the defea- 
ſance, which would. have been a ſufficient diſcharge.. 1 
Kol. Abr. 312. | 5 


and after the ſeme takes huſband, and J. S. releaſes, and 


after execution is ſued, the audita guerela may be brought 
againſt the baron and feme and J. S. 1 Rol. Abr. 312. 
If two executors ſue execution for damages recovered 
by the teſtator, where one hath releaſed, an audita querela 
lies againſt both, 1 Rol. Abr. 312, _ © 
If A. cogniſee of a ſtatute releaſes to the tenant all 
executions, and afterwards ſues execution, the tertenant 
ſhall have an audita guerela to ſet aſide this execution, 
. ⁵—T— 
So in treſpaſs or other action, if it be found for the 
plaintiff by ni prius, and after, before the day in bank, 
the plaintiff releaſes to the defendant, and after judgment 
is given for the plaintiff, the defendant ſhall have an 
| plead the releaſe at the day in bank. 1 Kol. Abr. 307. 
In an audita querela, the proceſs is a wenire facias, 
diftringas, alias, pluries, and if non eff inventus be re- 
turned, or that he hath nothing, the plaintiff hall have a 
capias againſt the defendant. F N. B. 104. Dyer, 297. 6. 
| If an audita guerela is founded on a record, or the per- 
ſon bringing it is in cuſtody, the proceſs upon it is a Air: 


| 


large, then the proceſs is a wenire. 1 Salk. 92. 
And if there be a default by the defendant upon a 
Aire feci, or two nibils returned, the plaintiff ſhall have 
e 1 Salk. 93. But, where an audita querel/a 
is ſued guia timet, and the party is at large, there ſhall 
never be a ſcire facias, 1 Salk 92. | * 
Adjudged, that where the party hath ſome matter 
which he might have pleaded to the ci. fa. in his diſ- 
charge, and two zibils are returned, and judgment againſt 
him, the court will relieve bin upon motion, without put- 
ting him to bring an audita guereſa, 1 Salk. 93. | 
An audita guerela ſhall be granted out of the court, 
where the record upon which it is founded, remains, or 
it may be returnable in the ſame court. F. N. B. 10;. 5. 
And ztherefore if a man recover in B. R. or C. B. the 
defendant having a releaſe after judgment, and before 
execution, ſhall ſue the audita guerela out of B. R. or 
C. B. where the record is. F. N. B. 105. So, if a 
recognizance be acknowledged in C. B. and execution 
be ſued upon it after releaie, the defendant thall ſue the 
audita querela out of C. B. F. N. B. log. But an 
audita guerela may be by original, and upon a judgment 
in C. B. It goes out of chancery returnable in C. B. 
F. N. B. 10g. | | | 
The writ of audita guerela ſhall be allowed only in open 
court. 1 Baff. 140. 2 Bulft. 97. 2 Show. 240. 
U pon audira guerela brought, a /uperſedeas ſhall go to ſtay 
execution: and the judgment in this action is to be diſ- 
charged of execution. Hob. 2. If an audita guerela be 
unduly gotten, upon a falſe ſurmiſe, it may be quaſhed. 
1 Bull, 140. This writ lies not after judgment upon a 
matzer which the party might bave ple efore. Cre. 
Eliz. 3 5. A bare ſurmiſe is not ſufficient to avoid a judg- 
ment; bu 
Jac. 579. Upon a releaſe or other deed pleaded, no 
ſuperſedeas will be granted till the plaintiff in the audita 
querela hath brought his witneſſes into court to prove the 
deed : and if execution be executed before, bail is to be 
put in by allowance of the court. 1 Lill. Abr. 151. 
Upon a motion for an allowance of an audita guerela, 
it was held, that bail muff be given in coart, and not 
elſewhere, unleſs in caſes of neceſſity, to be allowed by 
the court, and then it may be put in before two judges. 
Palm. 452. | 
And by bail the party is in cuſtody of the law, and if 
he make not out his audita guerela, he muſt render his 


body 


If à ſtatute be acknowledged to a ſeme ſole and J. C. 


right, intereſt, and demands, together with all ſaits and 


. 


L 
if 
21 
i 
1 
15 
9 


audita guerela vpon this matter; becauſe he could. not 


facias but if founded on matter of fact, or the party is at 


t generally ſome ſpecialty muſt be ſhewn. Cro. 
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body in Execution again, of pay the debt for which he is 
in 2580084 or elſe his dankee pay it. If aſter judg- 
ment againſt bai}, the Judgment againit the principal 10 
reverſed, or the motiey paid by the principal ; the bail 
may have andi quere/a, Cro. Fac. 645. 8 Rep. 143" 
And it may be brought by the bail to avoid an execution 
apaialt them, where no procefs is ſued forth against the 
principal in his liſe- time, Cc. Goldfs. 174. Where » 
plainnff in audita querela gets judgment, be hall have 
reſtitution of his goods, though taken in execution before 
the writ brought. Sid. 74. Sobre ore eos 

A man nonſuited in an aud ta guertla, may have a new 
writ. F. V. B. 104. When lands are extended on any 
ſtatute, Ac. before the time, audita querela lieth. 32, 
46 E. 3. A writ in the nature of an audita querela, has 
been made out returnable in B. R. on a ſpecial pardon, 
ſetting forth the whole matter. Feat. Cent. 1og And 
in ſome ciſes after a judgment, the courr will relieve” 
the party on motion, without audita querela. 1 Salk. 93. 


A writ of audita querels. 


EORGE the Third, &c. To our juſti es afſigned to 

Bold pleas before us, greeting. Ile baving received 
information, by 74 * complaint of A. B. That 
evbereas C. D. in Ealter term, Ke. «nd now bath to the 
damage of the ſaid A, &c. wherefore the ſaid A. bath be- 
fought us to provide bim relief, aud being unwilling that the 
aid A. ſhould be any ways injured, and defirous that what 
is riget and ju ſhould be done in this caſe: We command 
you, that in order to hear the —_—y the ſaid A. you 
call before you the aforeſaid parties, and ſuch others as it 
ſhall ſcem meet to you to convene; and having beard the 
aforeſaid parties, and their ſeveral reaſons, you cauſe to be 
dine full and ſteedy juſtice to the ſaid parties, wwhith of 
right, and according to the laws and cufloms of our kingdom, 
you Hall ſee ought to be done. Witneſs, &c. 5 


Auditor, (Lat.) Is an officer of the king, or ſome other 

t perſon, who examines yearly the accounts of all 

under-officers, and makes up a general book, which ſhews 

the difference between their receipts and charge, and 
their ſeveral allowances, commonly called allocations: 
as the auditors of the exchegrer take the accounts of thoſe 
receivers who collect the revenues. 4 If. 106. Receivers 
eneral of fee - farm rents, c. are allo termed auditors, 
and hold their audits for adjuſting the accounts of the 
ſaid rents at certain times and places appointed. And 
there are au47/ors aligned by the court to audit and ſettle 
accounts in actions of account, and other caſes, who are 
proper judges of the cauſe, and pleas are made before 

them, fc. 1 Brownl. 24. 

Auditor of the Receipts, An officer of the exchegquer, 

that files the teliers bills, and having made an entry of 

them, gives the lord treaſurer, c. weekly, a certificate 
of the money received ; he makes debentures to the tellers, 
before they pay any money ; and takes their accounts : he 
alſo keeps the black book of receipts, and the treaſurer's 
key of the trezſury, and ſeeth every teller's money locked 

up in the treaſury 4 Ju. 107. 

Auditores, Is the ſame with 2udientes, i e. the cate- 
chumens, or thoſe who were newly inſtructed in the 
mylleries of the chriſtian religion before they were ad- 
mitted to baptiſm ; and auditorium is that place in the 
church where they flood to hear, and be inflruted. 
"Tis whet we now call zavis ecile/ie and in the pri- 
mitive times, the church was ſo f{rit in keeping the 
people together in that place, that the perſon who went 
from thence in ſerinon time was excommunicated. Plownr. 

Auditors of the Impreſt, Are officers in the excheguer, 
who have the charge of auditing the great accounts of the 
king's cuſtoms, naval and military expences, of the mint, 

Ec. and any money impre/ied to men for his majeſty's 
ſervice. Prada, Excheq, 83. 

Ave nage. (from the Lat. avena) A certain quantity of 
oats paid by a tenant to his landlord as a rent, or ia lieu 


of ſome other duties, | 
Avenor, (avenariu, from the Fr. awoine, i. e. oats) 


and others make towards their laſſes, 
the other goods and lives of thoſe 


vides oats ſor his horſes; he ie mentioned 13 Cas. 2. 
0 * 5 of 
ann 


caps; A #45 ci ant te eee 
| Tvbentur#) Aenne or trials af kill at arme, and 
7 military exerciſes an horſehsck. Asia de armis 
38 Nu. 3. Brac 's Append. H Eng. 250. And tig 
mentioned in Ae Mut. Parife . 9. Ned nulli c- 


9 ——— in 3 $396 7 P OE LA 
vendare, (properly adurarare) A mi/eboxce ena 

the deaths of = man: as where a perſon ia aden 
| 1 * of killed by any accident, without felony. 
: gt; $120) foo: ns 0 34 $3498: 778 
vera, ( overa, from the Fr. ouvre and odweayges 
velat operagium) ſignifies a days work of a plougbman, 
formerly valued at 84. It is found in dangſſday 4 Ink. 
2 TI > . 8 + tal F of? 


Average, /averagizm) Is faid to ſignify ſervice which 
the tenant owes to his lord by horſe! or carriage: but it 
is more commonly uſed ſor a contribution that merchants 
ha havt their 


y 
n 


1 


w 
goods caſt into the ſea for the ſaſeguard of the ſhip, or of 


s that are in the 
hip, during a tempelt. It is in this ſenſe called awerage, 
becauſe it is proportioned and allotted aſter the rate of 
every man's goods carried. By the laws of the ſeaj+in a 
florm, when there is an extreme neceſſity, the goods, 
wares, guns, or whatſoever elſe is on board the ſhi 
may (by conſulting the mariners) be thrown . 
by the matter, for the preſervation of: the ſhip; and it 
all be made 8 by average and contribution. Mo, 
297. But if the matter takes in more goods than be 
ought, without leave of the owners and freighters, and a 
ſtorm ariſeth at ſea, and part of the freighters goods are 
thrown over-board, the remaining goods are not ſubject 
to average; but the maſter is to make good the loſs out 
of his own eſtate: and if the ſhip's gear or; apparel be 
loſt by ſtorm, the fame is not within the average. Leg, 
4 1+ I +3 ' 3 ö 33 Ro 4 


Rhod. . 2.4 i TE 2 
If goods are cat over- board before half the voyage is 
performed, they are to be eſtimated at the price they coſt : 
but if they are ejected afterwards, then at the price as 
the reſt are ſold at the port of arrival. Leg. Oleron. 
Where goods are given to pirates by way of compoſition 
to ſave the reſt, there ſhall be average, by the civil law. 
Moor 297. Average is likewiſe a ſmall duty, paid 
to maſters of ſhips" when goods arg ſent in another 
man's ſhip, for their care of the goods, over and above 


; 


A 


a 


the freight Paying ſo much freight for the ſaid goods, 
_ primage and average accu/iomed. Words in bills of 
ading. . af | 

e or remainder of 


Average of Corn Fields, The ſtubbl 
ſtraw and graſs left in corn fields after the harveſt is car- 


ried away. In Kent it is called the grarten, and in other 
parts the roughings, We. , OR ct 
Aver Corn, ls a reſerved rent in corn, paid by farmers 
and tenants to religious hoaſes: and fignifies by Sammer 
corn drawn to the lord's granery, by the working cattle 
of the tenant. *Tis ſuppoſed that this cuſtom was owing 
to the Saxon qriac ſceat, church ſeed, a meaſure of core 
brought to the prieſt annually on St. Martin's day, as an 
oblation for the firſt-fruits of the earth: under which titls 
the religious had coru- rent paid yearly; as appears by an 
inquiſition of the eſtate of the abbey of Glaffonbury. A. D. 


1201. | | 
Aver Land, Seems to have been ſuch lands as the 


tenants did piough and manure, cam averiis /ais, for the 
proper uſe of a monaſtery, or the lords of the ſoil. Mon. 


Anol. | | 
Aber Peunp, (or average penny) Money paid towards 
the king's averages or carriges, or to be freed thereof. 
Aver peny hoc eft, .quietum efſe de diverfis der ariis pro ave- 
ragiis domint regis. Raſtal. | | 
Aver Silver, A cuſtom or rent formerly ſo called. 


Comwel. | rl 
Averia, Cattle: Spelman deduces the word fromthe Fr. 
on urer, to work, as if chiefly working cattle: though 
it ſeems to be more probably from avoir, to have or poſ- 
ſeſs : the word ſometimes including all perſonal eſtate, 
as c:talla did all goods and chattels, This word is uſed 


for oxcn or horles of the plough ; and in a general ſenſe 


Ts an officer belonging to the king's ſtables, that pro- 


3 


any 


y battle. ane der averia Ia, wit. Equer tf bouts, 
| 1. graviter diftyixit. W. Thorn, in £4. 2. "Tis uſed 
Th the ſame ſenſe in W. 2.c, 18, Averia elangata; Tee 
ST ²1⁰NAi. a ; m wie | 
- Iverits Taptis in Witherttam, A writ for the taking 


*by” another, and driven out of the county where they 
Were taken, ſo that they cannot be replevied by the ſhe- 
riff, Reg- Orig: 82. If the cattle are put into any ſtrong 
Place in the ſame. county, the ſheriff may take the poye 
*Zomitatur, and break Into it, to make the replevin. But 
when they are driven out of the county, he hath no 
authority to purſue them. Vids 1 & 2 P. & M. c. 12. 
Averment ret tte from the Fr. awerer, i. 6. veri- 
care, tefari J Is ati offer of the defendant to make good 
or juſtify an exception pleaded in abatement or bar of the 

laintiff's action: and it fignifes the act, as well as the 
«offer of juſtifying the exception; and not only the form, 
but che matter thereof, Co. Lin, 362. Averment is either 
general, or particular; general, which concludes every 
plea, Je. or is in bar, or in a replication, or other plead- 
ings, containing matter affirmative, and ought co be with 
theſe words, and this he is ready to verify, &c. Particular 
everment is when the life of tenant for life, or of tenant 
'In tail, &c. is averred. Ibid. nr I 
In replevin the defendant made cogniſance as bailiff to 
baron and feme, he being /zi/ed in right of the feme for 
rent in aretro exiſten; the plaintiff demurr'd ſpecially ; 
for that the %: of the wife was not averr d. But Hale 
Ch. J. held; that the rent in aretro exiſlen is quaſi 
an averment, and after verdict, or upon a general 
demurrer, had been good; and Taufſden and Wild held 
it good enough on a ſpecial .demurrer, which Hale 
doubted, and judgment was for the cogniſor. 2 Lev, 
s okra on, tg | 

© He that claims eftate from tenant for life, or in tail, or 
from parſon F a church, ought to aver his life. Br, 
Eale. pl. 18. 


Where one thing is to be done in conſideration of an- 


S K „ 


affirmed in error. Terk. 232. 1 

Averment lies not againſt the proceedings of a court of 
record. 2 Hawk, P. 2 c. 1, ſe. 14. Nor ſhall it be 
admitted againſt a will concerning lands. 5 Rep, 68. 
And an awerment ſhall not be allowed where the intent of 
the teſtator cannot be collected - out of the words of the 
will. 4 Rep. 44. One may not aver a thing contrary 
to the condition of an obligation, which is ſuppoſed to 
be made upon good deliberation, and before witneſſes, 
and therefore not to be contradicted by a bare averment. 
1 Lill. Abr, 156. | glee Fae | gd 

An awerment of a wicked and-unlawful conſideration of 
giving a bond, may well be pleaded, though it doth not 


4 


| 


Ji alli weriend acer andi * FOR bas Aber agr 
a6peir on the face of the esd! ang thy thibg ichen: 


an obligation ts be void may well be averred; although 
it doth, not appear on the face of the ) wa,  Adjudged 
e 


on demurrer, r in the | caſe of Gollinl 


Fg &. rags {ps e ae T3141 

V. B. The plea in this caſe was ſettled. by Lord. Liford 
now. Chancellor of Ireland, then My. ſerjeant Hewitt, and 
afterwards peruſed and figned by Mr, ſerjeant 'Gly#, Mr. 
ſerjeant Heauitt being made a judgee.of B. R. before the 
plea was delivered, Jide the plea, fe, 34 Vin. 

One cannot avoid a ſtatute-merchant, obligation, fe- 
leaſe, c. againſt the party himſelf named in ity by avet- 
ring a delivery thereof upon condition, unleſs he ſhews.a 
writing of the condition. Br, Faits, pl. 10. Jed pu for 
defendant may plead that the bond was delivered as an 
e/crow, to be delivered upon a certain condition to che 


„% 240, 343 nw bs fs £454 nd ves 
But 'tis otherwiſe in detinus againſt a ſtranger, where 
the thing is bailed into an indifferent hand; vota the di- 
verſity; for there it is averrable contrary againſt the 
party himſelf, Br. Faits, pl. 10, {4 6 onhovieb 

If an heir is ſued on the bond of his anceſtor, it muſt 
be averred that the heirs of the obligor were -expreſly 


bound. 2 Sazzd. 1 36. Ia declaring you ſhew that 


the obligor bound his heirs. Another conſideration than 
mentioned in a deed, may be awerred, where it is not 
repugnant or contrary to the deed. Dyer 146. But a 
conſideration may not be awerred, that is againſt a par- 


a conſideration mentioned in the deed, that there Was 
no conſideration given. 1 Reb. 176, 8 Rep. 155. No 
averment will lie upon a deed of another uſe, againſt the 
uſes expreſſed in the deed; but where no uſe is expreſſed, 
or but uncertainly, an awerment ſhall be admitted; and 
may ſerve for addition or explication. 2 Rep. 75. But 
vide caſe of Callint and Blantern, before referred unto: 
If an eſtate is made to a woman that hath a huſband; 
by fine or deed, for her life; in this caſe it may be 
averred to be made to her for her jointure, although 
there be another uſe or conſideration expreſſed; 4 Rep. 4. 
Averment may be of a uſe upon any fine; or common 
recovery; though not of any other uſe than what is ex- 
preſſed in it: it may be received to reconcile a;fine; and 


1 And. 312. | 
If one has two manors known by the name of N. and 
levies a ſine of his manor of V. he ſhall by averment 
aſcertain which of them it was; per car. 6 Mod, 235. 
Two manors were known by the name of V. and 
ſometimes diſtinguiſhed with an alias; an annuity of 200/. 
per ann. is granted out of the manor of V. one of them is 
but 80/7. per ann. and the other of more than the annuity. 
It is a good averment in law, that the greater manor 
ſhould be liable to the rent-charge. Chan, Rep. 138. 

If a piece of ground was anciently called by one name, 
and of late is called by another, and it is granted to me 
by this new name; an awerment may be taken that it is 
all one thing, and it will make it good. Dyer 37, 44. 
No averment lies againſt any returns of writs, that are 
definitive to the trial of the thing returned; as the retura 
of a ſheriff upon his writs, Cc. But it may be where 
ſuch are not definitive; and againſt certificates upon com- 
miſſions out of any court: alſo againft the returns of bailiffs 
of franchiſes, ſo that the lords be not prejudiced by it. 
Dyer 348. 8 Rep. 121. 2 Cra. 13. When certalaty is 


* 


it need not be averred. 2 Buſſt. 95. 142. . 

In an action on the caſe for theſe words, viz. Thy /or 
hath robbed me, the plaintiff cannot maintain tbe action, 
without averring, that the defendant had no more fons ; 
but if the words had been ſpoken to the ſon inſtead of 
the fatber or to the wife, via. Thy father hath robbed me, 
Sc. there needs no averment, becauſe a ſon-can have but 
one father, and a huſband, but one wife. 2 Cro. 443. 
The father having two ſons, both of one name, levied 
a fine of lands to the uſe of , his ſon and his heirs; in 


| this caſe the judges cannot take notice to which of his 


ſons the land doth belong; but if the party averreth, 
that the cegniſor had two * named N. the elder, and 


ticular expreſs conſideration z nor may averment be againſt 


the indenture to lead the uſes, Dyer 311. 2 Bulſl. 235. 


| 4 ne and Blantern, Gs + Lapeer 7 Ge. 3. Wilſon, par ls © 
of Cattle to his uſe, Who hath cattle unlawfully diſtrained /. Enn kay 3 


\ 


expreſſed by argument and implication in pleading, there 
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IF. the younger, and, that his intent was to levy the fine 
to * . this averment is good, it being of 
matter of fact not apparent in the fine, but out of it, and 
therefore it hall be tried by a jury: bot if a man, by 
deed executed under his hand and ſeal, giveth goods to 
one of the ſons of G. D. who hath ſeveral ſons at that 
time, there an averment ſhall not be allowed which, ſon 
he meant; becauſe the deed itſelf being void for incer- 
'rainty, it cannot be made good by an averment. 5 Rep. 
1. ſpecial averment muſt be made upon the pleading of 
a general pardon, for the party to bring himſelf within 
the pardon. Heb. 67. A perſon may aver he is not the 
ſame perſon on appeal of death in favour of life. 1 Mel. 
Abr. 305. : | 
Where a man is to take a benefit by an a of parlia- 
ment, there in pleading he muſt aver, that be is not a per- 
fon excepted; but where he claims no benefit by it, but 
only to keep that which he had before, in ſuch caſe tis 
not neceſſary to make ſuch averment. Plow. Com. 488. 
In an action upon the ſtatute 32 H. 8. c. 9. againſt 
buying pretended titles, if the plaintiff declares, that the 
defendant, or any of his anceſtors, or any other perſon 
under whom he claims, were not in poſſeſſion of the land, 


nor received the rents, Ic. by the ſpace of a year, Cc. 


he need not aver, that the title is pretended, becauſe the 
ſtatute makes it ſo; and therefore tis impertinent to aver 
a thing which clearly appears both by the ſtatute and the 
declaration. Plow. Com. 87. 

Pleas merely in the negative, ſhall not be averred, be- 
cauſe they cannot be proved: nor ſhall what is againſt 
preſumption of law, or any thing apparent to the court. 
Co. Lit. 362, 373. The ftatute of Mein. 2. 13 Ed. 1. 
gives the averment, not ſummoned according to law, c. 
on a bond given to the ſheriff or gaoler, contrary to the 
23 H. 6. c. 9. there may be averment by that ſtatute: 
upon bonds for uſury, the uſury may be averred by vir- 


tue of 13 Eliz. c. 8. And fo in cafe of ſimony. Stat. 


31 Eliz. e. 6. But there is no awverment of maintenance. 
Jen. Cent. 94, 108, 121. By ſtatute, no exception or 
advantage ſhall be taken upon à demurrer, for want of 
averment of hoc paratus eft, &c. except the ſame be ſpe- 
cially ſer down for cauſe of demurrer. 4 & 5 Ann. c. 16. 

Averrare. To carry goods in a waggon, or upon loaded 
horſes, a duty required of ſome cuſtomary tenants. 
Debent fruges domini metere, prata falcare, & carriare & 
averrare, Cartular. Glaſton. MS. f. 4. | 

Bugea, A ciſtern for water. Efiſcopus B. concedit 
ei vibus W. unum ca put pro conductu aguatico cum augeis /uſ- 
piralibus, & ceteris machinis, ſub & ſuper terraneis. A. D. 

1451. Reg. Eccl. Well. MS. 

Augmentation, (angmentatio) The name of a court 
erected 27 H. 8. for determining ſuits and eor troverſies re- 
lating to monaſteries and abbey lands. The intent of this 
court was, that the king might be juſtly dealt with touch- 
ing the profits of ſuch religious houſes, as were given to 
bim by act of parliament. It took its name from the 
augmentation of the revenues of the crown, by the ſup- 

preſſion of religious houſes : and the office of augmentation, 
which hath many curious records remains to this day, 
though the court hath been Jong ſince diſſolved. Terms 
de Ley 68, | 

BFviſamentum, Advice, or counſel De aviſamento 
& conſenſu concilii noftri conceſimas, c. was the common 
form of our kings grants. 

Jula, . e. A court-baron,. aula ibidem tent. die, &c. 
Aula ecclzæ is that which is now termed navit eccliſiæ. 

Eadm. lib. 6. p. 141. 

Zulnage. See Finage. 

Aumone, (Fr. aumeſne, alm) Tenure in aumone is 
where lands are given in alms to ſome church, or reli- 
gious houſe, upon condition that a ſervice or prayers ſhall 
be offered at certain times for the repoſe of the donor's 
foul. Brit, 164. Vide Frankalmoign. 

Juncel-weight, (ua, hand ſale weight, or from anſa, 
the handle of the balance) Aw antient manner of aveigh- 
ing, by the hangiag of ſcales or hooks ar each end of a 
beam or ſtaff, which by lifting up in the middle with one's 
finger or hand, diſcovered the equality or difference be- 
tween the eight at one end and the thing wweiphed at the 


other. This «ve/ghing, being ſubjeR to great deceit, was | 


| Prohibited by ſeveral ſtatutes, and the even balance 


pounds by certain notches) ſeems to 
the auncel-eweight. eee 
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manded in its ſtead, 25 Ed. 3. f. 5. c. 9. 27 Ed. 
2. e. 10. 34. Ed. 3. c. 5. ald ee $8. 6," c. fs | 
22 C23 Car, 2. c. 12. But notwithſtanding it is 
uſed in ſome parts of Eagle: and what we now call th 


Ailliardi, a ſort of hand-weighing among butchers, beiag 


a ſmall beam with a weg at e (which ſhews the 
e near the {ame with 


. DEER 4 OS. 944. 
| Bunclatus, A word fgnifying antiquated.=——Sjea 
charta corum aunciata eff et libertas anterior. Bromptoh,, 
Id..x. cap. 2 Par. 6... TE ot: 2 
Avoldance, In the general fignification, is when a be- 
hefice is void of an incumbent; in which ſenſe it is op- 
poſed to plenarty. Avoidances are either in rad, as by 
death of the incumbent; or in /aw: and may be by cef- 
ſion, deprivation, reſignation, &c, In the firſt caſe, | 
Where the avoidance is by the-death of the incumbent, 
or by his being made a ih, in ſuch caſes the patron is 
to take notice of it at his peril; and the fix months, in 
which he is to preſent another, ſhall be accounted from 
the death of the one, and the creation of the other; but if 


the avoidance be by reſignation, which is the act of the 


party himfelf, or by deprivation which is the act of the 
law, in both thoſe caſes the patron muſt have notice, 
and the fix months ſhall be accounted from the time of 
the notice, and not from the eres or deprivation. 
Dyer 327. 1 | 1 9 — 
Where the patron himſelf took notice of a deprivation, 
which was obtained at his own proſecution, for not read- 
ing the thirty-nine articles; yet, in ſuch caſe, lagſe ſhall 
not incur, without an actual notice of the deprivation 
given to him by the biſhop; for *tis he, and no other 
perſon, who is required by the law to give notice, and it 
mutt not be a general notice, but 1t muſt be particular, 
and the cauſe be expreſſed for which he was deprived. 
6 Rep. 29. ku | | 
Where the biſhop ręfuſeib to inſtitute a clerk, he muſt 
give notice of ſuch refuſal to the patron himſelf, if he 
is within that county where the church is become void ; 
bur if he 1s not in that county, then notice muſt be 
given at the door of that church; but where ?tis doubtfal 
who is patron, and upon jus patronatus awarded, tis 


found, that ſuch a one is patron, though it may happen 


he is not the true patron, yet if he gives him notice, and 
no preſentation is made within ſix months after ſuch no- 
tice, the biſhop may collate to the church; and though 
that collation ſhall not bind the true patron, yet the 


| biſhop ſhall be excuſed from being a diſturber. 1 Leon. 


32. | 3 
There are a voidancet by ad of parliament, wherein 
there muſt be a judicial ſentence pronounced to make the 
living void: if a man hath one benefice with cure, Wc. and 
take another with cure without any diſpenſation to hold 
two benefices, in ſuch caſe'the firſt is void by the act 21 
Hen. 8. c. 13. if it was above the value of 8 J. During 
an avoidance, it is ſaid that the houſe and glebe of the 
benefice are in abeyance: but by the Sat. 28 Hen. 8. cap. 
11. The profits ariſing during the avoidance are given to 
the next incumbent towards payment of the firſt fruits; 


thoagh the ordinary may receive the profits to provide for 


the ſervice of the church, and ſhall be allowed the charges 
of ſupplying the cure, Wc. for which purpoſe the church- 
wardens of the pariſh are uſually appointed, The next 
avoidance of a church may be granted by deed, where 
the church is full: if a grant be made of the next avoid- 
ance when it ſhall happen, and the church is void at that 
time, this will make the grant void as to that very avoid- 
ance, but it may be good for the next turn after that. 
And the diſtinction which bath obtained is this: if it 
come in queſtion, whether 'the church be full of an in- 
cumbent or not, the fame fhall be tried by the certificate 
of the biſhop, who beſt knows of the inſtitution; bot if 
the iſſue to be tried be, whether the church be void or 
not, the ſame ſhall be tried by a jury at the Common 
law, unleſs the ifſue to be tried be upon ſome ſpecial act 
of avoidance, for then the ſame ſhall be tried by the cer- 
tificate of the biſhop, ſo as the ſpecial cauſe of the avoid- 
ance be ſpiritual, Gib. 793. Hughes, c. 13. 1 Burn 
E. L. 78. And ſee 25 Ed, 3. fl. 3. c. 8. be 
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If a clerk. is in/lituted ton benefice of the yearly value 


ſtatute 21 H. 8. e 13. for he who is fitted, only, is 
properly ſaid to have accepted a, benefice within the words 
of the ad, 4 Rep. %% N e 
The patron granted the next avoidance to two jointly and 
era; adjudged, that this grant is not good, becauſe 
an intereſt cannot be divided; ſo where there was a grant. 
of the next avoidance to three, Babenuum to them and to 
each of them jointly and: ſeverally, the firſt preſented the 
third, and adjudged good; but if the 4i/bop had refuſed 
to admit the preſentee, be might have failed in a gur 
impedit, © becauſe the ſeverance in the habendum is void in 
law; but it is otherwiſe in caſe of an authority, for that 
may be divided. Gold. 1424. bes 
But if he is induced into a ſecond benefice, the firſt is 


? void is facto et jure, and not voidable only, guad the pa- 


tron, and until he preſents another; and in ſuch caſe the 


patron ought to take notice of the avoidance at his peril, 


and preſent within the ſix months. Cro. Car. 258. 
A grant of the next-avoidance is no more than a chat- 
tel, and goes to executors, Right Clerg. 68. | 
Avoirdupois, or averdupois, (Fr. avoir du poidi, i. e. 
Babere pondus, aut jufti efſe ponderis,] Signifies a weight dif- 
ferent from that which is called troy weight, which con- 
tains but twelve ounces in the pound, whereas this hath 
fixteen ounces: and in this reſpect it is probably ſo called, 
becauſe is is of greater weight than the other. It alſo 
fignifieth ſuch merchandizes as are weighed by this 
weight; and is mentioned in divers ſtatutes, as 9 Ed. 3. 
27 Ed. 3. c. 10. 2 R. 2. c. 1. Averium ponderis, full 
weight, or avoirdupois. Cart. 3 Ed. 2. | 
vowee, Of a church benefice. ritt. c. 29. See 
Advowee., ' A Ln A aa 5 
Ivowtory, (Fr. advonerie) Is where a man takes a di- 
ſtreſs for rent or other thing, and the party on whom taken 
ſues forth a replevin, then the taker ſhall juſtify his plea 
for what cauſe he took it; and if in his own right, he-muſt 
ſhew the ſame, and avow the taking; but if he took it in 
right of another, he muſt make cagnzſance of the taking, 
as bailiff or ſervant to the perſon in whoſe right he took 
the ſame. Terms de Ley 70. 2 Lill. 454. The awowry 
muſt contain ſufficient matter for judgment to have return: 


but ſo much certainty is not required in an aworwry as in 


a declararation; and the avowanrt is not obliged to alledge 
ſeifin within the ſtatute of limitations. Nor ſhall a lord 
be required to avory on any perſon in certain; but he 


muſt alledge ſeiſin by the hands of ſome tenant within 


forty years. 21 Hen. 8. c. 19, 1 If. 268. In avowry 
ſeiſin in law is ſufficient, ſo that where a tenant hath done 


homage or fealty, it is a good ſeiſin of all other ſervices 


to make an avowry, though the lord, Cc. had not ſeiſin 
of them within fixty years. 32 H. 8. cap. 2. 4 Rep. 9. 
A man may diſtrain and awow for rent due from a copy- 
holder to a lord of a manor; and alſo for heriots, homage, 
fealty, amercements, Wc. 1 Nel/. Abr. 315. 
If a perſon makes an avowry for two cauſes, and can 
maintain his avowry but for one of them, it is a good 
avowry and if an ayvowry be made for rent, and it appears 
that part of it is not due, yet the @vowry is good for the 
reſt. Suppoſing ſufficient rent due to juſtify a diſtreſs. 
An avowry may be made upon two ſeveral titles of land, 
though it be but for one rent; for one rent may depend 
upon ſeveral titles. 1 Lill. Abr. 157. Saunt. 285. If 
a man takes a diſtreſs for rent reſerved upon a leaſe for 
years, and afterwards accepts a ſurrender of the lands, 
be may nevertheleſs avow, becauſe he is to have the rent 
due, notwithſtanding the ſurrender. 1 Danv. Abr. 652. 
Where tenant in tail aliens in fee, the donor may avow 
upon him, the reverſion being in the donor, whereunto 
the rent is incident, IBid. 650. If there be tenant for 
life, remainder in fee, the tenant for life may compel 
the lord to avow upon him: but where there is tenant in 
tail, with ſuch remainder, and the tenant in tail makes a 
feoffment, the feoffee may not compel the lord to avow 
upon him, 1 Danv. Abr. 648. Co. Lit. 268. If the te- 
nant enfeoffs another, the lord ought to avow upon the 


feoffor for the arrearages before the feoffment, and not upon 


the feoffee. 1 Danv, 650. The lord may avow upon a 
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diſſeiſor. 20 Hen. 6. And if 2 tign's tenant is difſeiſed, 


Y 


of $1,” and before induction accepts another benefice with | he may be compelle „ or his heir. 
cure, and is inſtituted, the firſt benefice is void by the 


A defendant in replevin may a or jul 


; ify3 but if be 


juſtifies he cannot have à return, 3 L. 204. The de- 
fendant need not aver his avowry with an hoc parutus oft, 


Se. The avowant ſhall recover his damages and cofls, 


by 21 Hen, 8. r. 19. By which ſtatute it is enacted, That 


if in any replegiare for rents, c. the a, cogniſance, 
or juſtification be found for the defendant, or the plain- 


1 * 


tiff be nonſvit, c. the defendant all recover ſuch das 


mages and coſts as the ' plaintiff ſhould have had; if he 
had recovered. © And by 17 Car. 2. c. 7. When a plains 
tiff ſhall be nonſuit before iſſue in any fait of replevin, 
Sc. removed or depending in any of the courts at g. 
minſter, the defendant making ſuggeſtion in the nature of 
an avoavry for rent, the court on prayer ſhall award a 
'writ to 2 of the ſum jn arrear, and the value of the 
diſtreſs, 
recover the arrears,' if the diſtreſs amounts to that value, 
or elſe the value of the diſtreſs with coſts; and where the 
diſtreſs is not found to the value of the arrears, the party 
may diſtrain for the reſidue. Vide 17 Car. 2. c. 7. The 
learning of awowwries is abridged by the Stat. 21 H. 8. c. 
19. and the intricacies of proceſs in replevin, & c. much 
remedied in caſes of diſtreſſes for rent, by the 17 Car. 2. 
c. 7. Vid 11 Geo. 2. c. 19. . 22. See Diffreſs and 
Jures, A puniſhment by the Saxon laws of cutting off 
the ears, inflicted on thoſe who robbed churches, or were 
guilty of any other theft, Fleta, lib. 1. c. 38. par. 10. 
And this puniſhment alſo extended to many other crimes 
as well as theft. Upton de Militari Officio, page 140. 
Auricularius, A ſecretary.—2vem fibi amicularitim 6 
auricularium confiituerat, Mon. Angl. p. 120. 
Furum Reginæ, The queen's gold. Ret, Parl. 
52H, 3. Ye c 7 06 062% 
Aulcultare. Formerly perſons were appointed in mo- 
 nafteries to hear the monks read, and direct them how, 
and in what manner they ſnould do it with a graceful tone 
or accent, to make an impreſſion on their hearers, which 
was required before they were admitted to read publickly 


2 
» 
3 


4 


in the church; and this was called a»/cu/tare, wiz. to 


read or recite a leſſon.— Quicungue lefturus vel cantaturus 
eft aliguid in monaflerio, fi neceſſe habeat, ab eo, (wiz. Can- 
tore] priuſquam incipiat, debet auſcultare. Lanfrancas in 
Decretis pro ordine Benedict. c. 85. 9 . 
Auſturcus, and Ofurcus, A goſhawk; / from whence 
we uſually call a faulkoner, who keeps that kind of Hawks, 
an eftringer. In ancient deeds there has been reſerved, as 
a rent to the lord, unum aufturcum. oP 
Futer Dꝛoit, Is where perſons ſue of are ſued in an- 
other's right; as executors, adminiſtrators, Ge. 
Iuterfoits acquit, Is a plea by a criminal that he was 
heretofore acquitted of the ſame treaſon or felony : for one 
ſhall not be brought into danger of his life, for the ſame 
offence more than once. 3 uf. 213. We muſt except 
out of this general rule, the right which the widow hath 
to ſue an appeal for the death of her huſband, and the 
heir for the death of his anceſtor. There is alſo plea of 
auterfoits convi, and auterfoits attarnt ; that he was here- 
tofore convicted, or attainted, of the ſame felony. In 
appeal of death, auterfoits acquit, or auterfoits attaint, 
upon inditment of the ſame death, is no plea." H. P. C. 
244. But in other caſes where a perſon is attainted, it is 
to no purpoſe that he ſhould be attainted a ſecond time. 
And conviction of manſlaughter, where clergy is admitted 
thereon, will bar any ſubſequent proſecution for the ſame 
death. 2 Hawk. P. C. 377. umu 
Authority, 1s nothing but a power to do ſomething: it 
is ſomerimes given by word, and ſometimes by writing : 
alſo it is by writ, warrant, commiſſion, letter of attorney, 


Sec. and ſometimes by /aw. The azthority that; is given 


mult be to do a thing lawful ; for if it be for the doing 
any thing againſt law, as to beat a man, take away his 
goods, or diſſeiſe him of his lands, this will not be a 

authority to juſtify him that doth it. Dyer 1089. Teile. 
89. An authority given to another perſon, to do that 
which a man himſelf cannot do, is void: and where an 
authority is lawful, the party to whom given muſt do the 


act in the name of him who gave the authority. 21 Rep, 
| | nay "167, "the 


c. Upon return whereof the defendant ſhall 
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37. Where an authority is given by law, 
purſued; and if a perſon acting under ſuch ani 
exceeds it, he is liable to an Ay; for 1 - Ki 1 
As authority in ſeme caſes cannot be tram fer. 
— Who 2 authority to do any aQ for another, 
muſt execute it himſelf, and cannot transfer it to another; 
for this being a truſt and confidence. repoſed in the party, 


cannot be x | | { 
were not fo well thought of by him for whom the act was 


to be done. 9 Co. 77. 6. 1 Rel. 1 OS 3 
II A. lends B. a horſe to ride to Tert, B. cannot let 
his man ride him; for the licence is a matter of pleaſure 
annexed to the perſon of B. and cannot be transferred; 
adjudged upon a demurrer, in an action of treſpaſa, for 
immoderately riding the plaintiff's. mare; where the de- 
fendant pleaded, 3b the plaintiff Zcentiam cidem dedit 
equitare; and that the defendant and his ſervant aller- 
xatiz had rid upon the ſaid mare. 1 Rol. Abr. 330. 1 
enn 

Same authorities 
fon iwbo gave them. 


The authority given by letter of attorney muſt be exe- 
cuted duting the life of the perſon that gives it; becauſe 
the letter of attorney is to conſtitute the attorney by re- 
preſentative for ſuch a purpoſe, and therefore can con- 
tinue in force only during the life of me that am to be re- 
preſented. 2 Rol. Ar. 9. Co. Lit. 52. + 

But if any corporation aggregate, as a mayor and com- 
monalty, or dean and chapter, make a feoffment and 
letter of attorney to deliver ſeiſin, this authority does not 
determine by the death of the mayor or dean, but the 
attorney may well execute the power after their death: 
becauſe the letter of attorney is an authority from the body 

ate, which ſubſiſts after che death of the mayor or 
dean, and therefore may be repreſented by their attorney; 
but if the dean or mayor be named by their own private 
name, and die before livery, or be removed, livery after 
ſeems not good. Co. Lit. 52. 2 Rel. Abr. 12, 
It is a rule that every authority ſhall be countermanda- 
ble, and determine by the death of him that gives it, c. 
But where an intereſt is coupled with an authority, there 
it cannot be countermanded or determined. Aud. 1 Dyer 


190. n 
| % deviſe to another 78 Baue the diſpoſing, ſelling, and 
keiting his land; ſo a deviſe. to his ſon, but that his wife 
Hall take the profits; ſo a deviſe, that his executor ſhall 
have the ewer/ight and dealing of bis lands; ſo a deviſe to 
an infant in tail, but that G. D. ſhall have the ower/22bt 
of his will, aad the education of his ſon till of age, and, 
to receive, fet, and let for him; thele and ſuch like words 
give the deviſce an anthority, but xo interel. Dyer 26. 6. 
2 Leon. 221. 3 Leon, 78, 216. Moor 635, S. P. Gro. 
Eliz. 674, 678, 734. | 

Where goods are deviſed to a particular purpoſe, there 
the deviſee hath no zateref in them; as for inſtance, the 
teſtator deviſed ſeveral legacies, and after thoſe were paid, 
then he deviſed the reſidae to his wife to. di/po/e for rhe 
good of his ſoul, and payment of bit debts, and made her 
ſole executrix ; adjudged, that by this deviſe ſhe had no 
intereft in the reſidue, for it was deviſed for a particular 
purpoſe, wiz. to pay the teſtator's debts. Dyer 331. 

The law makes a difference where /ands are deviſed 10 
executors to ſell, and where the deviſe is, that bis land. 
fall be ſold by his executors; for in the ſirſt caſe an intere/t 
paſſes to the executors, becauſe the lands are expreſsly 
deviſed to them, but in the other caſe they haye only an 
authority to ſell. Gold. 2. Dyer 219, Mer 61. 
Reikw, 107.4. 1 And, 145. 3 

The teitator deviſed, that his executors ſhould receive 
the i/ues and profits of his lands till his ſon came of age, 
to pay his debts and legacies, and to breed up bis younger 
children; the teſtator died, ſo did the executor, during 
the minority of the ſon, baving firſt made J. S. his exe- 
 Eutor; adjudged; that this executor of an executor may 
diſpoſe of the i ſues and projits for the purpoſes mentioned 
in the will during the infancy of the ſon; becauſe the 
ſrſt executor had not only a bare autberity, but an intere/? 
veſted in him. Dyer 210. 


ſuch anthority, 


ned to a ſtranger whoſe ability and integrity | 


likewiſe determine with the life of the per-| 
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way take an eſtate in remainder, though hes no party, | 
to. the deed,: a forlieri ape nat party to the deed wan, 
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In many caſes authorities myſt be firifth exccutel according 
#0. the Power gies. e Lo anon A 

If 2 man deviſe, that bis executors ſhall fell his Tang, 
this gives but a naked authority; and the lands, till ahe 
ſale is made, defcend to the heir at law; and in this caſe 
all muſt join in the ſale; and if one die, it being a baz 
authority, cannot ſurvive to the reſt. Co. Lit. 113, fl. 


163. 2 . ; ill gie land 12 BO DG SH 
But if a man by will give land to executars to ba ſole 
and one of them di Bus el . 
truſt being coupled with an intereſt, all ſurvive together 
with it. Co. Lit. 113. FLUFF ei: gf 

If a letter of attorney be to make livery upan condition 
ſo as to make a conditional fofment Ye 4 Atconey 
delivers ſeiſin abſolutely, the livery is not good; becauſe 
the attorney had no authority to create an , abſolute: fee- 
ſimple; and therefore ſuch abſolute feoffment ſhall not 
bind the feoffor, becauſe he gave no ſuch authority. 2 
Kol. Abr. g. 7 Les af heros is es 
But if the letter of attorney had been to make livery 
abſolutely, and the attorney had made it upon conditian, 
this ſeems a good execution of his power, and the feoF. 
ment good; becauſe when the attorney had once delivered 
ſeifin, he has fully executed his power; and the condition 
annexed to it being without authority, is void; and 
therefore ſhall not deſtroy the operation of the lixety. 2 
Rel. Abr. g. 4 1 7 0 4433 þ3- 1 | | 

If a warrant of attorney be given tq make livery to one, 
and the attorney makes livery to two; or if the attorney 
had authority to make livery of Black- Acre, and he made 
livery of Black-A4cre and M bite- Acre, though: the attorney 
has in theſe caſes done more, yet there is no reaſon that 
ſhall vitiate what he has done purſuant to his power, ſince 
what he did beyond it is a perfect nullity, and void. Perk. 
ſeck. 189. £7 ; om nas 

If a letter of attorney be given to rave. jointly to take 
livery, and feoffor makes livery to one in the abſence of 
the other, in the name of both, this is void; becauſe they 
being appointed jorn!ly..to receive livery, are to be con- 
ſidered but as one. Co, Lit. 49. 5. 2 Rol. Ar. 8. 

But if a feoffment be made to 4. and B. and the feoffor 
gives a letter of attorney to deliver ſeiſin, a S. gives 
livery to 4. in the abſence of B. in the name of both, this 
is a good livery; for though the intire -poſſeflion be de- 
livered to qne only, yet, they being jointenants by the 
deed of feoffment, ſuch livexy to one makes no alteration 
or change in the poſſeſſion ;, becauſe if the livery had been 
made to both, each had been placed in the whole poſſeſs 
fon ; beſides that, every man being preſumed to accept a 
gift for his advantage, A. is looked upon as the attoroey 
of B. to receive the poſſeſſion for him; and therefore the 
livery io 4. enures to the benefit of B. till he diſagrees 
to it. Co. Lit. 49. 2 Rol. Abr. 8. | | 
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But if a letter of attorney be made to three  conjur2im 
& divifm, and two only make livery, this is not good, 
becauſe not purſuant to their authority ; for the delegation 
was to them all three, or to esch of them ſeparately; yet 
if the third was preſent at the time of the livery made by 
two, though he did not adually joig with them in the act 
of livery, yet the livery is good; becauſe when they all 


Aa authority may be een by deed indented, tho 


the attorney be not party to the deed; becauſe the at- | 


three are upon the land for that purpoſe, and two make 
livery 


8 
0132" 


| rence to the act, though he did not join in it actually, 


2330, 331. Cre. Fac. 436, S. C. 


of another, to warrant ſome thing. HVocat inde ad 
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livery in the preſence of the third,. there is his \coneur- |feryed by them. Digun guod ad euflodiendum Jeu 


Co. Lit. 18 1. 4. 1 Rol. Rep.:299,. Yelv. 26, 


. 


fince he did not difſent to ir. Dyer 62. 1 Rol. Abr. 329. 


Twandum partibus imponitur. Spelm. An award may 165 


. 


muſt be exactly according to the ſubmiſſion, 


If a letter of attorney be given to A. to make livery of | 1: muſt likewiſe be equal, certain, and final, and the per- 


lands already in leaſe, the attorney may enter upon the 
-leflee in order to make livery; becauſe; whilſt the leſſee 
continues in poſſeſſion, the attorney cannot deliver ſeiſin 
Fit; and therefore, to execute the power given him by 
3 letter of attorney, it is neceſſary he ſhould have a 
power to enter upon the leflee, Co. Lit. 52. Papb. 103. 
Ver 131.4, 349. 4 + 1 #11 


jointly or ſeverally to arreſt one, two of them may arreſt 

: e * for ny greater expedition of juſlice. Co. Lit. 
181. Paln. 52. 2 Kol. Rep. 13. 
80 if the lord gives licence to à copy-holder for life, to 
leaſe the copybold for five years, if the copy-holder cam- 
diu ui xinit, and he leaſes it for five. years generally with- 
out limitation, this is a good execution, and purſuant to 


. 


the licence; for the leaſe is determinable by his death, by 
a limitation in laws and therefore as much is implied by 
law, as if he had made an actual limitation. 1 Rol. Abr. 


The king may not give any one authority or licence to 


e nen nn 7 A ,1 
Autumn, l. the decline of the ſummer, Seme com- 
puted the years by autumn; but the Engliſb Saxons by 
winters 3 Tacitus ſays, that the ancient Germans knew the 
other diviſions of the year, but did not know what was 
meant by autumn. Lindewood tells us, in the following 
Unes, when the ſeveral ſeaſons of the year begin. 


I Dat Clemens Hiemem, dat Petrus ver Cathedratus, 
Aluat Urbanus, Autumnat Barrholomæus. 


Autumnalia, Thoſe fruits of the earth which are ripe 
Juxilium ad filium Militem kaciendum & filiam 
Mazitandam, A writ formerly directed to the ſheriff of 
every county where the king or other lord had any te- 


nants, to levy of them an aid towards the knighting of a | 


fav, ad the marrying of a daughter. T. I Þ. 52. See 
Aid. 5 


ol 


Auxilium Curia, A precept or. onder of court for the | 


citing of convening of one party, at the ſuit and requeſt 


ewarrantiam  Johannem Sutton de Dudley chevaler & 
Iſabellam usbrem, ut babeat or hoc in Oftabis 8, Michaelis, 
auxilium curiz, £ennet's Paroch, Antiq. 477. 
Auxilium facere alicui in Curia Regis. To be an- 
other's friend and ſolicitor in the king's court; an office 
undertaken by ſome courtiers for their dependants in the 
country Sciant preſentes & futuri, quod ego Bernardus 
de. S. Walerico conceſi Rogero. de Berkley & heredibus 
ſuis auxilium & -confilium meum in curia domini mei regis 
Angliæ. Paroch antiq. 126. | 
rilium Regis, The king's aid, or money levied 
for the king's uſe, and the public ſervice; as where taxes 
are granted. by parliament. Abe 
Auxilium Micecomiti, A cuſtomary aid or duty an- 
ciently payable to ſheriſts, out of certain manors, for the 
better ſupport of their offices. Prior de Kime Com. Linc, 
tenet duas carucatas terre in Thorpe per ſervitium xl. dena- 
riorum per annum, ad auxilium vicecomitis. Mon. 4ngl. 
Tom. p. 245. An exemption from this duty was ſome- 
times granted by the king: and the manor of Szreitox in 
Warwickſhive was freed from it by charter. 14 H. 3. 


Se ad Hott 545 eh bare agreement to refer the matter to ſuch a perſon or 
If a ſheriff, makes a warrant to four or three, or a capias 


ormance of it muſi be poſſible and lawful. 


gation will be forfeited. 1 Dasv. Ar. 515. 
or by an afſumpfit or promiſe ; or without all this, by a 


perſons. 16 Rep. 131. Dyer 270, or by rule of court. 
An award may be void in ſome part, and good in 
another part, if it makes an end of all the differences ſub- 
mitted; and if an award be good in part, and void in 
part, the good ſhall be performed. 10 Rep. 31. 2 Sand. 
293. An award without a deed of ſabmiſton, will be 
a good bar of a treſpaſs. Danv. 548, But the delivery 
o 

mult be pleaded, and be exactly replied to by the plain- 
tiff, in action of debt on an award, or it will be ill on 


demurrer. Dyer 243. 2 Med. 77s 78, 269. Debt on 
W 


obligation to perform an award, which was, that the de- 
fendant ſhould enjoy a houſe of which the plaintiff was 
leſſee for years during the term, paying to the plaintiff 
20. yearly, and for non-payment,of this the action was 
brought; and it was held to lie. Co. Eliz. 211. If 
more is awarded than ſubmitted, the award will be void; 
but when an award ſeems to extend to more than in the 
ſubmiſſion, the words de & /uper præmiſis reſtrain it to 


made of any other thing than what is contained in the 
ſubmiſſion, it is void; for no acts are my own, or bind- 
ing to me, unleſs done by me or by commiſfion from me. 


+ | Ploxw. 396, Dyer 242. 


If arbitrators. award to do an a& to a ftranger, this is 
good; for the ſtranger is put by the arbitrators in the 
place of the-party, and they have power to award this 
act, ſince it is not impoſlible or unequal, and it is rela- 
ting to the ſubmiſſion. Me. 3, 359. 10 Co. 13t. 3 Leon. 
62. 1 Kal. Abr. 248. Hard, 79 1 Leon. 316. 

But an award that an act ſhould be done by a ſtranger, 
is void ; becauſe he is not within the ſubmiſſion. Hard. 
If two ſubmit to an award all actions, and the arbitra- 
tors award a releaſe of all actions till the time of the 
award, ſome books have ſaid, that this -is void for the 
whole, becauſe it extends to things partly in the ſubmiſ- 
ſion and partly to things out of it, and it is one intire 
act; for ſay they, to do that act they are not obliged, be- 
cauſe not within the ſubmiſſion ; and to do an act relating 
only to things contained in the ſubmiſſion, is another act 
from what is awarded; others have ſaid, that this is not 
void, unleſs there are ſhewn, on the other fide, cauſes of 
action ariſing between the time of making the award, 
otherwiſe none ſhall be intended ; and then the releaſe 
only relates to the things in ſubmiſfiog. 10 Co. 131, 
132. 1 Rel. Rep. 45, 162, 270. 1 Rel. Abr. 242. 
Cro. Eliz. 809. Cro. Fac. 353, 447. Pesb. 137. 
1 Sid. 365. 2 Med. 16g. | 

But it has been reſolved, and ſeems now ſettled, that 
the act is not intire; for he may releaſe all actions to the 
time of the ſubmiſſion; for though there is one deed of 
releaſe awarded, yet that deed relates to ſeveral things 
that are dividable in their own nature one from another, 
and fo it ſhall be good for what is in the ſubmiſſion, and 
void for the reſidue. 3 Lev. 188. 2 Med, 169. 1 Sell. 
74. 3 Leu. 413. 2 Lev. 3 | 


A ſubmiſſion is of all — and demands, e. though 


Await, Seems to ſignify what we now call way-laying, | there be but one cauſe or matter between them, an award 


or lying in-ewait to execute ſome miſchief. Stat. 13 K. 2. 


may be made for this: and-where two things are ſub- 


Stat. 2. c. I. It is ordained that no charter of pardon ſhall | mitted, and the award but of one, it is good, if the arbi- 
be allowed before any juſtice for-the death of a man flain | trators have no further notice of the other; though if it 


by await, or malice prepenſed, c. 


be of three things, or ſome particulars, with a general 


Award, (from the Fr. agard) Is the judgment and ar- clauſe of all other matters, in that caſe they muſt make 
bitration of one or more perſons, at the requeſt of two the award for the things particularly named, without any 
parties who are at variance, for ending the matter in diſ- [other notice given, Dyer 216. Ce. Jac, 130. Godb. 
pute without public authority: and may be called an | 146, | 


award, becauſe it is impoſed on both parties to be ob- 


| 


Aa | If 


word, or in writing; but it is uſually in writing; and 


If an award be according to the ſubmiſſion by. bond, 
though it is void in law, if it be not obſerved, the obli- 


The ſubmiſſion to an azvard may be by bond, covenant, 


the award in writing, under hand and ſeal, c. 


the thing ſubmitted. Cro. Elix. 861. if an award be 
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certain, and the arbitrator awards that one ſhall pay to 


the other 20 J. and the other ſhou 


actions, this ſhall be intended all actions concerning tithes, ney to th „ ar 
actions to him. 8 „ 735 8 941 


unleſs the contrary appear on the other ſide, and the ac- 
tions may be ſevered; and this ſhall be good for the acts 


If two ſüubmit all quartels concerning tithes in a place it; but if it be to give bond to pay, or to pay a debt, 
N 5 and that the other mall be diſcharged Pp Fr debt, c. 


d releaſe to him all this is good: ſo where it is, that one party ſhall pay 
money to the other, and then the other ſhall' releaſe all 


Thus in caſe of a treſpaſs ſubmitted, the arbitrators 


award that one ſhall pay the other 47. this is void, be- 


in the ſubmiſſion, and void ſor the reſt, Palm. 107. 1 N pay the 
Rol. Rey 362. Cro, Jac. 66. cauſe only on one ſide; for it is not ſaid for what, and 
though made of leſs than is ſo the tteſpaſs is not diſcharged, and then the other party | 


An award may be good, 


hath no advantage by the award; but if it were awarded 


contained in the ſubmiſſion; as if the ſubmiſſion be of all | hatt 0 
| 4 ef ſuper" premiſſes, it would be well enough; likewife 


actions, treſpaſſes, demands and controverſies, and the 


if the award had been that he ſhall pay 3 . fora treſpaſs, 


award be made of ſome only, this is good; for no more |! ] 
n it had been good, and yet one only was to do an act, but 


mall be ſuppoſed to be made known to the arhitrator: and 


then the treſpaſs by that award had been diſcharged. 1 
9891 84775 a n 


if there be other cauſes of action in being, and they be | 
| Rol. Abr. 25 3, 254." Hob. 49; 


made known to the arbitrator, they muſt be' ſhewn on the 


other fide; and this as well where the ſubmiſſion is con- 
t 


Upon a ſubmiſſion of all ire}þages, daties; and demands, 


he award was, that the defendant ould pay to the faintiff, 


ditional by ita quod, as where it is abſolute; for the | ch ; 
award being made de premifis ſhall be ſuppoſed to ſettle | in Sati;fattion of all treſpaſſes dime" io bim by the defendant 
before the day of the ſabm ibn, Jo mut h. In debt upon this 


I thi " Hob. 49. 8 Co. 98. Co. Jac. 278. 1 Sand. 
42. e - Tb award defendant demurred td 


the declaration; and inſiſted 


2. 1 Brownl. 63. 2 Brownl. 310. 1 vid. 12. Dyer | award de 
3 3 Weg ee e that the award was void, it being of one ſide: for the plain- 


216, 242. Hard. 45. 


tiff was to do nothing. But adjudged" good; for 4 the 


If che ſubmiſſion be by divers perſons, and the arbi- 150 | | 
trators awvard between ſome of them only, this is good : bur | payment of the money bt is arquitted of all treſpaſſes done to 
if a ſubmiſſion is of cettain things in ſpecial, with a pre- the plaintiff, and it is a- good bar againſt him, and it 
2% in the condition, that the award may be made of the ſhall not be intended that the arbitrators had notice that 
premiſes, Cc. by ſuch a day, there the award muft be the defendant bad any cauſe of action againſt the plaif- 
made of all, or it will be void. 8 Rep. 79. Hob. 49. [tiff, unleſs ſhewn on the defendant's part; and judgment 
for the plaintiff,” Haughton baxfitants.” Cro, Faci 30. 


an award of all actions real, when the ſubmiſſion is of ac- 


If an award be, that an obligir in a fmgle obligation b 


ions perſonal, is not good. Plowd. 306. 10. Rep. 
3 £ Y 7 pay the debt, this is no award, unleſs it be provided that 


132. Yet if the ſubmiſſion be of things perſonal, and 
the award is, that one of the parties ſha!l do an act real, 
in ſatisfaction of a perſonal injury, &c. or a ſubmiſſion 
be of one thing, and the award made of ſomething inci- 
dent to or neceſſarily depending upon it; or if the ſub- 


he be diſcharged ; for payment in that caſeis no diſcharęe. 
Hob. 49. pl. 55. 37 ii e dn 4 Ty 


„ bas * 4 


But if the award be, that the one all pay 107. fir erf 


paſs, it is good; for a /atisfa&ion implies a diſcharge, and 
that is the reaſon of the judgment in Ba/ptol's caſe. 


miffion is of all actions real and perſonal, and the award 3 
95. ” N 5 


only of matters perſonal, &c. it will be good in theſe 
caſes ; if nothing elſe is notified to the arbitrators. Dyer 
1 | 1 mY 

Where the /ubmi//on is general and conditional to end 
all controverfies, an indidment for a battery is not a con- 
troverſy between the parties, within the meaning of the 


If divers treſpaſſes be referred to arbitrament, and the 


{ award is, that one of the parties ſhall make the other 
party amends, or give a releaſe, and ſay not what amends, 
or what releaſe, Ge. it is void for incertainty. 5 Rep. 
78. March 19. 2 125 ; 


A naked award is no good plea in treſpaſs, onlefs ſome- 


ſubmiſſion, for that is the King's ſuit ; and if the arbitra - 

tors award the ceaſing of ſuch a proſecution, it Ne thing be awarded to the plaintiff in amends; ſor if there 

de void, becauſe it would be to rut juſtice, Reſolved, be no treſpaſs there is nothing about which an award can 

Freem. Rep. 204. fl. 208. be made; and if there be one, and they do not award 
ſatisfaction, they do not act according to the defign of 


A ſubmiſſion of all debts and demands, and a releaſe 
of all judgments, executions and extents awarded, is a 


good award. 2 Sand. 190. | 
A ſubmiſſion of all matters between the plaintiff and 


another, and an award made of things that the party , | O 1 
all actions, a releaſe ſhall be intended to be awarded, un- 
— the contrary be ſhewn on the other ſide. | 2 Rel. 
ep. I. FEW 41} eee DEB DITA: + | 
A ſubmiſſion to award was of all matters in controverſy 


hath in right of his wife, is good; for theſe things are 
comprehended under the words all matters. 10 Hen. 6. 


18. 3 Bull. 65. 


their inſtitution, for they are not indifferent, and ſo there 
is no good award. 1 Brownl. 63. Ce. Elia. go4. 
1 Kol. Abr. 251. ie nenn, | 


If an award be to pay ſo much \money in diſcharge of 


A ſubmiſſion of all injuries; an award of all debts, 
duties and treſpaſſes, is à good award; for whatever is | by rule of court; and award was made, that fo much 
againſt law is an injury. 3 Bulft. 312, 313. money ſhould be paid on one fide, and nothing was award- 
A fubmiſſion of all actions now depending, and an | ed of the other ſide; and moved to ſet it aſide as being an 
award only ex parte. Per Holt, The common exceptions 


award of all actions, good; for it ſhall be intended actions 
depending. Cre. Eliz. 66, 858. 


againſt an award will not hold here, it being an award 
upon ſubmiſſion by rule of court; for tho? there be no re- 


If there be a controverſy between the parſon and his 
leaſe awarded of one ide, yet the ſubmiſſion was of all 


pariſhioners, whether tithes ſhall be paid in /pecze or not, 
and they ſubmit all controverſies, and the arbitrators 


matters in controverſy; and we will not grant an attach- 
ment before they tender a releaſe; for if one comes to 


award that they ſhall pay ſo much a year for tithes, this 
1 Rol. have aid of the court, he ſhall do that which is fair and 


is good; for that was the debate on the award. 
Abr. 254. 

If the ſubmiſſion be of all controverſies to the time of 
the ſubmiſſion, andjthe award be that one of them ſhould 
deliver up an obligation made ſince the ſubmiſſion, in ſa- 
tis faction of all matters, Cc. this is good; becauſe the 
bond is given only in ſatisfaction. 


equitable before he has it. 12 Mod. 234. 


As an award is in nature of a judgment, it ought to 


be wholly deciſive, for if it doth notdetermine the matter, 
it becomes a new controverſy; therefore if the arbitrators 
award a bond for quiet enjoyment of Jands, without ap- 


1 Rol. Abr. 246. pointing a certain ſum, this is a void award, and the 
party is not obliged to give bond to the value of the 


An award may be good, though part of it be made of 
land; for then the ſenſe of the award muſt be ſupplied 


a thing not within the ſubmiſſion ; as if an award be to 
pay 1000/7, and to procure a perſon to be bound to pay 


by averment; now if it hath the credit of a judgment, 
there can be no interpretation made of the award, but by 


22 per ann. the plaintiff muſt lay the breach in not 
the words of the award itſelf; for'if it receives its mean- 


paying the 1000 J. for as to the other part it is wholly 


ing from any matters out of the award, the mind of the 


void. See 1 Lean. 304, 305. Cro. Fac. 149. Pops. 
arbitrators is only gueſt at, and not expreſs'd; but the 


134. 10 C3. 133. 5 Co: 78. 


parties intended to be obliged only by what the arbitra- 


| Awards likewiſe, as hath been ſaid, muff be equal. 
tors themſelves declare to be their award, and the bond 


An award made only on one fide, without any thing 
on the other, is void in law; as that one ſhall pay or give 
bond for moncy to the other party, and he do nothing for 


I 


to be according to the value, they cannot aſſign their 
Power to any perſon to aſſeſs the value. 5 Co. 77. Co. 


ZIK. 


Be. S = 


term; ſeems to be good; but an award that one of the 


Flle. 432. 1 Rel. Ar, 263. Mor 359. 1 


27 1. Dyer 242 Nu. 78. 


ſo much ſuch a day, and keeps the award in his pocket the mon 
| A yet the bond ſhall not be forfeited; 33. 'A 


an ee | alſo action of debt upon the bond for not herforming the 
t tan award“ Hrouml. 8ũ. zd han tomy 


"+S 


of the arbitrators, which they have expreſsly referred: to; I have no remedy for the future ſatis faction, far That (aps. 
but as to the arrears the award is void, berauſe they have f poſes: the injury ſtill to have contiauahee s abüt Weg 
not referred to any matter that falls within the conu-perſons ſubmit to arbitration, "the arbittators are jadges 
zance of B. for he cannot compel A. or . S. o ſet the | of the injury; and if they award money payable at a day. 
to come, that is à good award, and may. he good plea 
I Kol. Abr. in bar to an action of treſpaſs. brought. is the mean time, 
7 becauſe this: thereby hecomes.the.immediate.debt. aitains, 
able by law. 5: Edo A. 7. Plonode g. .. wig wie 
Aman cannot plead generally the award perſormed. 
bos he-caght 40 ter forth the award, and ſhew how he, 
an award that one of the parties ſhall not ſue an obliga-hath performed it. Moor 3. pl. 9. In pleading a coun- 
tion; for this amounts to an extiguiſhment'of. the debt. | termand to a ſubmiſſion to arbitrate, it need not be 
An award that a ſuit in chancery ſhall be diſmiſſedyas a | alledged, that the party. gave notice to the- arbitrators, 
final award ; ſo if the arbitrators award à fetraxit, or an for without that it is no countermatid, and therefore, if no 
award that one ſhall not proſecute-nor proceed in ſuch a | notice be given, iſſue may be joined upon; the point g 
non rewoca uit. 8 Co. 222 EE 
parties ſnall be nonſuit is not good, becauſe the party | Arbitratorg are to make their award Secundums, allegatar 
may begin again, ſo that each party ſhall diſcontinue their | & probata, but they may nat.jnzoin any oath to the wits, 
actions which they have againſt each other; for his is neſſes: the agvard ought to be.publiſked,; and ng one 
not a final determination, 2 Med. 227, 1 Lev. 58. is bound to perforni till he can know, What che award. is. 
1 Rol. Abr. 54. 1 Salk. 75. 6 Mod. 282 4 Rep. 82. . Brownl., 311. A ſubmiſſion to award.may, 
If they arbitrate that all controverſies ſhall ceaſe, ex- | be revoked and countermanded, - before the-award. n de ; 
cept that concerning one bond, this is final; for as to | where there is no ſpecialty to abide the azvard of, F. S. 
the bond, they arbitrate that it ſhall continue in force. | Cc. 8 Rep. 8. | 2540 2160] Dug oa eee ] 
Cro. Fac. $79; 40% 205: 7 219 7-507 17 238934730 By Stat. S 10 /. 3. c. 13. Submiſſiogg 19; &War asy, 
A conditional award not good, becauſe not final to | by agreement of the parties, may be,\made a,rulejaf any 
determine matters in difference; the ſame law where any | of his majeſty's courts of record; and on,,a,;ryle & court 
thing is referred to the arbitrator's future judgment or | thereupon, the parties ſhall be finally conetuded: by:ſech. 
expoſition. 1 Sid, 59. Cro. Fac. 508. Hob: 218. | arbitrament: and, in caſe of difebedience therero, the 
Palm. 110. 2 FuE ! iin party refuſing to perform the ſame, ſhall be ſubject to the 
An award to give ſuch a releaſe as council, &c, Spouldpenalties of contemning a rule of court, &c, unleſs it ap- 
edviſe, is good, for this is only a minifterial, and not a | pears on oath that ſuch award was unduly procured, 
judicial act. S:yle 219. \ Ts Cl. | I when it ſhall be ſet aſide: but this ſtatute extends only to 
The performance of what: is awarded likewiſe muſt be | perſonal matters, for which there is no other remedy but 
poſſiblę and lawful. ibu ine 07 * by perſonal action, or by ſuit in equity. 
If the arbitrators award a thing impoſlible ex natura rei, Attachment lies for non - performance of an award mide 
it is void; as if-they award a ſum of money to be paid at | arule of court; after perſonal demand of performance. 
a day paſt, it is void, 8 Fd, 4, 1.6, But if they award | 1 Salk. 83. In making a ſubmiſſion to an award a rule 
a thing which cannot be done, but is not in the nature of of the court of Chancery, which the parties may agree to, 
the act itſelf contradictory or repugnant; this may be a | it muſt be done purſuant to the act of, parliament; and 
good award; for there is no contiruction to be made of | the method is to move that court, to confirm the award, 
the award, but by the words thereof. 1 Rel. Abr. 248. || upon the maſter's report: though if there be ſuch ſub- 
An award to levy a ſine is good; for though ĩt is an at | miſſion to a reference, and the award made is to be cons 
of the court, yet, by the law and public juſtice of the firmed by decree, without appeal; yet exceptions may be 
kingdom, it is not to be refuſed ta any man; but if the k And 
award be to command the juſtices to do it, this is no good | vide Arbitratur. Nemec 
award; for the parties in effect pray leave to agree from 
the King himſelf, which is quite different from the nature 
of a command; 1 Rol. Abr. 2492.·Nö. to? 
An award to pay ſo much apud domun J. S. good; for | | MSN LEED? ea and; 
he is not bound to pay-it in the houſe, but as near as he MS all people to whom this preſent auriting indented of 
can to it, or it ſhall be intended a common inn; and if award Hall come, greeting. Whereas there are ſeuc- 
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ral accounts depending, and divers comrover/itt and diſpute? 
have lately ariſes between A. B. of, &c. gent. C. D. 
of, &c. all which comroverfics and diſputes art chiefly touch 
ing and concerning, &c. And whereas, for the putting a 
end to the ſaid differences and diſputes, they the Jajd A. B. 
and C. D. by their ſeveral bonds or objigations bearing date, 
Ec. are become beand each to the other of them in the penal 


| fam of, Ke. 10 fand to. and abide the award au deter. 


mination of us. E. F. G. H. &c. /o as the ſaid amardibe made: 
in eoriting,' and ready to be delivered to the parties in der- 
ence on or befare, &c. ner, ar by ths faid obligations, and 
the conditions therevf may appear. : Nou know ye, That wit 
rhe ſaid arbitrators, whoſe namts'. are hereunto. Subſeribed, 
dna Hal offixed, raking aßen us the thurtben of | the ſaid. 
award, and eg fully examined and duly confidered. the. 


amity and friend{bi) between iber, make and publiſh 
this 2 by and between the ſaid panties, in manner 
following, that is te ſay ; Imprimis, He daaward and er- 
der, that all adios, ſuirs, quarrels and contreverfies whats 
rever bad, move, ariſen or depending ID the ſaid 
parties in law or equity for any manner of cauſe xvhatſogver, 
touching | the ſaid; &c.' to the day of 'the date bemf foall 
ceaſe and be wo farther proſecuted, and that each of the ſaid: 
parties ſhall pay and bear bis own cofts and charges, in any 


baving ginning thus: 4 noftre Seignear 
profi and allegations of bath the ſaid. parties, da, for: the ery Joban de Bures, es . 
* * : 1 
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Matchelor, * calaurens, * m the Fr. gacy i », iz. 
%Y., a learner:) In the e bat RET 
arts, &c. which.is the firſt degree taken by ſtudents, before 
'they come to greaten dignuty. . And thole that are called 
betchelar: of the companies of Londen, pre ſuch of each com- 
pany, a8 are ſpriogigg towards the eftate of thoſe that are 
employed, in council, hut. a5, yet are. inferiorss for every 
of the twelve cm pages conſilts, of a maſlen, two wardens, 
the lia, (which are afiants.in, matters of council, or 
ſuch, as the alliſtants are choſen out of) and the Aa/chelers,. 
'The word $orchelor is wird 13. R. i, and fignifies the ſame 
with Aviglt. lorchelan. By 3. L. 4. 
C 7 
Anne af H. 3. 8 petition was recor Nd Tazuer,: be- 
Roy monſirent votre 


tiently attributed ta the admiral of gland, 


regis. And wuching the ſurther etymology of this, word, 
baccalaurei ( teilt Renans) a bag illo 4 [” e M6. 
Primi Hudii antboritatem gue por exhibitianen baculi conce- 
Hebator jam. conſeenti fuifſent, Je. X aan 1815 aug 21 
Wach ber inde, (Sar. Signibeth bearing upon the Back, 

about a man. Brafen uſeth it for. a, ſigu or circum- 
.ſance. of theft apparent, which the Civilians call furzxea, 
manifi/ium; for, dividing. Furtum into manifefturm e non 


avi/e relating to or concerning the ſaid premiſſes.'.: And we mar 


da alſo award and order that the ſaid A. B. Gall nay, or 
cus to be paid to the ſaid C. D. the fum of, & c. vithin the 
a of, &. Ad alſo at bis own coſts and charges do, &c. 
Aud we d award and order that, &c. And laſtly, aue do 
award aud order that the faid A. B. and C. D. on payment of 
the money abovementioned, fhull in dur form of. law :exetute 
each to the other of them general releaſes, Juffictent far the e- 
leafeng by each to the other of them, bis executors (and ad. 
minifirators, of all afions, ſuits, arreſts, quarrels, contro- 
verſies and demands whatforver touching or concerning the 

et aforeſaid; or any matter or thing thereunto relating, 


from the beginning of the world uni, the day % &c. laß. 


In witneſs, Cc. 


- Fwm, or ame, (Teut. cbm. i. e. cadus wel menſura) 
A meaſure of Rheniſh wine, containg forty gailons; 
mentioned in the ſtatute 1 Jac 1. c. 33. and 12 Car. 2. 
c. 4+ This word is otherwiſe called aπſ ane. The rood of 
 Rheniſh wine of Dordreight is ten ae, and every 


aaume fifty gallons: The rood of Antwerp is fourteen | 


a %, and every ame thirty-five gallons, By this 
account it contains different quaintities in ſeveral 
countries. 1 | 

Axe and Yxen, Comes from the Saxon verb axian, to 
demand, and from hence we have our Engliſh word aff. 
In Somer/erfbire, and ſome other counties of England, in 
the country dĩalec̃t the word axe is made uſe of for aſe, 

Apel, and be/aie/, A writ that lies for an heir diſpoſ- 
ſeſſed of his inheritance left by his grandfather, or great 

dfarher, &c. See aile. - 

Azaldus, Signißes a poor horſe or jade. — Agri, azaldi, 

& alli equi valoris, ic. Clauſ. 4 Ed. 3. ; 


B 
Aca, A hook or link of iron, or ſtaple.— i axiba: 
is & carrefis exandis novem denarios in colariis, 

bacis & /ellirfad idem emptis xiii den. —Conſuetudin, domus 
de Farendon, MS. penes Wh. Keonet, f. 20. | 
Baccinium, or bacina, A baſon or veſſel to hold water 
to waſh the hands. Nen topeta, non mountergia, non bac- 
cinia, & nil omnino per violentiam exigatur. Simeon Da- 
nelm. anno 1126. Mon. Angl. tom. 3. p. 191,—Petrus 
filius Petri Picot tenet medietatem Heydene per ſerjantian 
ſerviendi de bacinis.— This was a ſervice of holding the 
boſen, or waiting at the 3aſen, on the day of the king's 
coronation, Li. Rub. Scaccar. f. 137. r 

Bacheleria, The commonalty as diſtinguiſhed from 
baronage.—Feflivitate 8. Edmandi Regis & Confefferis, in 
ſuindenam S. Michaelis apud Weſtmonaſterium, per do- 
minum regem regaliter celebrata communitas bacheleriæ An- 
gliæ fignificavit domino Edwardo fis regis, &c, Annal. 
Burton. p. 426. fub an, 1259. 


| 


\man;/eftums. he defineth the former thus ; furtum were ma- 
'nifeftum eff, ubi latro; depreben/us eft ſeiſitus de aligns latro- 


cinie, ſeil. handhabend, {& backerind, & Infecutus fuerit, © . 


per aliquetn cujus res illa fuerit. Bract, lib. 3. tract. 2. 
cap. 32. .Maxwoed.remasks it as one of the four eireum- 
ſtances or caſes, wherein a foreſter, may arreſt the body of 
an offender againſt vert or veniſon in the foreſt: 1 by.the 
aſſiſe of the foreſt of Lancaſter (ſays he) talen with the 
manner, is when one is found in the king's foreſt in any 
of theſe four degrees, fable land, dog-draw, backbear, and 
Sloody- band. Manw. 2 part, Foreſt Laws. 1 


| Backile, A candleſtick properly ſo called, when for- 
merly made ex bacule of wood, or a tick. Hugo epi/copus 
Dunelmenſis fecit in ecclefia coram altari tria ex argenta 
bactilia, in guibus lumina die noctugus perpetuo ardentia lu» 
2 Clodingham Hiſt, Dunelm. apud Wartoni Ang. 
ep. ya Loo, TT TIFF: 10 
' Badger, (from the Fr. Bagage, a bundle, and thence 
is derived bagagier, a carrier of goods) Signifies, with us 
one that buys corn or victuals in one place, and carries 
them to another to ſell and make profit by them: and ſuch 
a one is exempted in the Star. 5 & 6 Ed. 6. c. 14. from 
the puniſhment of an ingroſſer within that ſtatute. But 


by 5 EA. c. 12. badgers are to be licenſed by the juſtices 


of peace in the ſeſſions; whoſe licences will be in force 
for one year, and no longer; and the perſons. to whom 
granted muſt enter into a recogniſance that they will not 
by colour of their licenſes foreſtal, or do any thing 
contrary to the ſtatutes made againſt foreſtallers, ingroſſers, 
and regrators. If any perſon ſhall act as a badger without 
licence, he is to forfeit 54. one moiety to the king, and 
the other to. the proſecutor, leviable by warrant from 
Juſtices of peace, &c. Vide 13 El, ce25, ef, 20. 
Bag, An uncertain quantity of goods and merchandiſe, 
from three to four hundred. Lex Mercat. 2 93 
Baga, A bag or purſe. Carta Decani Eccliſiæ Litch- 
field, in Mon. Angl. tom. 3. page 237. Ducentas Marca: 
pecuniæ in quadam baga de Whalley, — | 6 
Bagavei, The citizens of Exeter had granted to them 
by charter from R, EAw. 1. a collection of a certain 
tribute or toll upon all manner of wares brought to that 
city to be ſold, towards the paving of the ſtreets, repair: 
ing of the walls, and maintenance of the city, which was 
commonly called in old Engliſh Sg., bethugavel, and 


22 Antiq. of Exeter. 


dum, A cheſt or coffer; it is mentioned in Fla, 


lib. 2. c. 21. 3 

Bajardour, (Lat. bazul/ator) A bearer of any weight 
or burden, —Oftrebant duos incifares in ſua lapicidina, W 
cariagium petræ uſque ad navim, & de navi uſque duos ba- 
jardours /erwituros ad ecclefjam. Petr, Bleſ. Contin. Hiſt. 
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he werte 
under s bars. In Fat. 8 f. g. we read of a Gncoa/arius 


Saco, Is a bacon beg, as bien uſed in old charters, 
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Wal. en (from the Pr. 5k; R a Fe SB ds Edo ey 


the Greets Ban, arid fignifies to deliver into hands) Is 
uſed in our Common law for the frreing or ſetting: at li- 
berty of one arreſted or impriſoned upon any action, either 
civil or criminal, on ſurety taken for his appearance at a 


4 


but alſo in adita querd/a, a recogniſance of bail muſt” be 
acknowledged and upon à writ of attaiif, to proſecute, 


day and place certain. Brat. lib. 3. Irie. 2. cap. 8. Ce. Jeu. Cini, 119. 


The reaſon why it is called Bail, is becauſe by this means 
the party reſtrained is delivered into the hands of thoſe 
that bind themſel ves for his forthcoming, - in order to a 


| By the ee B. NG dee hall be te: 
| layed by any writ" of error or. ſepenſdtùs thereupon,. unleſs 
bail ſhall be given, in double the ſum adjudged, to pro- 


ſafe keeping or protection from priſon; and the end: of] ſecute the writ of error with effect; aud alſo to ſatisfy the 
biil' is t0 ſatisfy the condemnation and colts, or render] debt, damages, and coſts adjudged, &. e 


the defendant to'priſon. 15 


oy 


With reſpe&'to' bail in ri vil caſer it is to be obſerved, 


Note; by the Stat. 3 Jae. 1. * 8. When a writ of 
1 


error is brought on a jullement had upon a bond 1 7 wore 


that there is both common and /pecial bail: common Bai! | (only)' there ſpecial bail ought to be given; and after 
is in actions of ſmall eoncernment, being called common, | year a Ms fects ought to precede the NH, or fler 7 
. n bn 3 37 Z 


becauſe any ſureties in that caſe are taken; whereas in 


cauſes of greater weight, as actiohs upon bonds, or 15 If a cauſe removed from an inferior court, be remande 


cialty, &c. where the debt amounts to 10 hh Special 

or ſurety muſt be taken, ſuch as ſubſidy men atleaſt,” and 

they according to the value. 4 f. 179, For common 

bail fictitious names only are now V 
By Sat. 23 Hen. 6. c. 9. Sheriffs; &c. are to let to bail 


inferior court are chargeable, but not if remanded in an- 
other term. Cro. Fac. 363. One taken on a writ of ex- 
ecution is not bailable by law; except an audita querela 
be brought: but where a writ of error is brought un 


ons by them arreſted by force of any writ, in any per- allowed, if the defendant be not in'execution, there ſha 


nal action, Are upon reaſonable ſureties, having ſuf- | not be an execution awarded againſt him, at the requeſt 


ficient within the county to keep their days in ſuch place, 
Or. as the writs require. And the Star, 1 W. M. fa. 2. 
6. 2. (36.) provides againſt exceſſive bail. i 


| of the bail, though he be preſent in court, 1 Ne Alx. 


the principal with the bail, in a writ of error to reverſe 


Buy the Star: 12 Geo. 1. c. 29. None ſhall be held to | the judgment againſt either. Cro. Jar. 384. a 

ſpecial bail on proceſs out of” any ſuperior court, where | On capias ad /atisfaciendum againſt the defendant te- 
the cauſe of action doth not amount to 10/7, or upwards; | turned non eff inventus, ſeire facias is to iſſue againſt the 
nor out of any inferior court where it doth not amount to | bail, or an action may be brought.” Where a defendant 
40s. Aﬀidavit is to be made of the cauſe of action. renders his body in diſcharge of the bail, the plaintiff is 


Fide 21 Geo. 2:6. 3. And Affidavit and Arreſt. 


by the rules of the court to make-his choice of proceing 


In actions of Battery, treſpaſs, flander, &c. though the | in execution, whether he will charge body, goods, or land 


plaintiff is like to recover large damages, ſpecial bail is 
not to be had, unlefs by order of court, and the proceſs | not himſelf in diſcharge of his bail, it is at the election of 


1 Lill. 183. And if the principal after judgment renders 


is marked for ſpecial bail: nor is it required in actions of | the plaintiff to take out execution either againſt him or 


account, or of covenant, except it be to pay money; nor proceed againſt his bail: but if he takes the bail in exe- 


againſt heirs or executors, H for the debt of the teſtator, | cation, though he hath not full ſatisfaction, he ſhall vever 
unleſs they have waſted the teſtator's goods, 1 Danv. after take the principal; and if the principal be taken, 


fy. 00175 4-55 


he may not after meddle with the bail. 


Neither is an executor, adminiftrator or heir, upon the | Where two are bail, although one be in execution, the 
removal of a cauſe: out of an inferior court, obliged | plaintiff may take the other. Ci. Jac. 320. 2 Balp. 
to put in bail. 2 Few. 204. 1 Sid. 418. 1 Lev. 68. If a principal render himſelf, and there is none 


1 > op {3.461 1 ? F 6 


| require his commitment, the court is er Mio to commit 
him; and if the plaintiff refoſe him; he ſhall be diſcharged, 


But if there be a devaffavir ſuggeſted, which can only be | and an entry made of it upon the record. Moor, Ca,. 


on an action of debt on a judgment; they muſt find ſpecial 
bail. 1 Lev. 145. 1 Sid. 63. i Salk, g8, 

If baron and feme are fued, the huſband muſt put in 
bail for both, but if the huſband does not appear upon 
the arreſt, the wife muſt file common bail before ſhe can 
be diſcharged; for otherwiſe the plaintiff could' not pro- 
ceed to obtain judgment. Gold. 127. Cro, Eliz. 370. 
Cro, Fac. 445. Style 475, 1 Mod. 8. 6 Mod. 17, 
105. | 


defendant is to put in but common bail. Tv. 53. In 
actions where damages are uncertain, bail is to be at the 
diſcretion of the court: on a dangerous aſſault and bat- 
tery, upon affidavit of ſpecial damages, a judge's hand 
may be procured for allowance of an ac etiam in the writ : 
and in action of /tandalum magnatum the court on motion 
ordered ſpecial bail. Raym. 74. When bail is taken by 
the chief juſtice, or other judge on a habeas corpus, the 
bail taken in the inferior court is diſmiſſed ; though the 
laſt bail be nor filed preſently, nor till the next term. 
Yelv. 120, 121. Yet it has been held, where a caule is 


| 1249. A defendant having rendered himſelf to diſchar, 
| the bail, and prayed entry of it; the court aſked the 
| plaintiff if he would have-execution of his body, 'and he 
| faid no: the bail was diſcharged,” 1 Leon. 59. See Hob. 
210. | 7 oa 
| There muſt be an exoneretur entered, to diſcharge the 
bail. If the defendant dies before a rapias ad ſatisfac. 
| 7017 him returned and filed, the bail will be diſcharged. 
1 Lili. 177. 


In all actions brought in B. N. upon any penal law, the | The bail upon a writ"of error cannot render the party 


in their diſcharge 3 becauſe they are bound in a recegai- 

ſance that the party ſhall proſecute the writ of error with 
effect, and pay the money if judgment be affirmed, 1 
Till. Abr. 173. Before a ſcire ficias taken out apainit 

bail, the principal may render his body in diſcharge of 
the ball: and if the bail bring in the principal before the 
return of the ſecond ei. fac. againſt them, they hall be 
diſcharged. 1 Rol. Abr. 250. 1 Lill 471. Anciently 
the bail were to bring in the principal upon the firſt /cire 


© = 


Fac. or it would not be allowed. 3 Bul/ft. 182. 
If bail ſurrender the principal at or befote the return of 


removed out of an inferior court by habeas corpus, if the | the ſecond, ſeire facias, it is good, although there be not 


bail below effer themſelves to be bail above, they ſhall be 
taken, not being excepted againſt below, unleſs the cauſe 


immediate notice of it to the plaintiff; and if, through 
want of notice, he is at further charge againſt the bail, 


comes out of London. For the ſufficiency of the bail there | that ſhall not vitiate the ſurrender, but the bail ſhall not 


is at the peril of the clerk, and he is reſponſible to the 
plaintiff; ſo that the plaintiff had not the liberty of ex- 
cepting againſt them, and the clerk is not reſponſible for 
their deficiency in the court above; though he was in 
London. 1 Salk. 97. N 

In London it is ſaid, ſpecial bail is to be giyen in action 
ef account, fi But on removal by habeas corpus 


1 


be delivered till they pay ſuch charges: if at any time, 
after the return of the capiaz, the bail ſurrender the prin- 
cipal at a judge's chamber, and he thereupon is com- 
mitted to the tipſtaff, from whom he eſcapes, Ec. this 
will not be a good ſurrender; but if it be before or on a 
capias returned, it is otherwiſe, the one being an indul- 
gence, and the other matter of right, Mod. Caf. 238. 

USCIS Bb | When 
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| Thers inge bail to appear, g. on writs of error; 
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back by proceZento the ſame term, the original bail in the 


ES DIRECTS TESTES TIO IDLE 


331. The bail ought not to join with the principal, nor 


PET EE, 


When a perſon makes his eſcape out of priſon, and ie 
retaken and bailed ; the bail ſhall be diſcharged on a writ 
to the ſheriff commanding him to keep. the . priſoner, in 
diſcharge of the bail. Sar. 1 fun. . 2+ e. 6. Sec: 3, The 
Judges of the courts at #3 miner have power by Natute 
to appoint commiſſioners in every county to take recog- 
niſances of bail, in cauſes depending in their courts; 
and to make ſuch rules for l Bail as they ſhall 
think fit, Ce. Stat. 48 5 V. & M. c. 4. W 
Tue commiſſeners are to take bail, but afe obliged by 
rule of court to dee a book wherein are the names of the 
laintiff, defendant, and bail, and the perſon who tranf- 
mits the ſame, and who makes affidayit that the recogni- 
fance was duly acknowledged in his preſence: on ſuch 
affidavit the judges make a conditional allocatur, and the 
bail are to ſtand abſolute, unleſs the plaintiff excepts 
againſt them within twenty days, and if he, excepts, the 
bail may juſtify by affidavit before the commiſſioners in the 
ccuntry. Gi. M. C. B. 32. | 1 
I a defendant puts in bail by a wrong name, the pro- 
ceedings ſhall nevertheleſs be gocd ; for otherwiſe every 
man impleaded may give a falſe name to his attorney by 
which he will be bailed, and ther, plead it in arreſt of 
judgment. Gold. 138. But it bath been held, that if 
the bail be entered in one name, and the declaration and 
all the proceedings are by a contrary name, it will be er- 
roneous. Cro. Eliz. 223. So if there is bail, and the bail 
be taken off the file, the plaintiff is without remedy : 
though a habeas corpus and Sail. piece were loſt in B. R. 
new ones were ordered to be made out. Style 261. 

Stat. 21 Fac. 1. cap. 26. enacts, That it is felony with- 
out benefit of clergy to acknowledge, or procure to be 
acknowledged, any bail in the name of another perſon not 
privy or conſenting thereto, provided that it ſhall not cor- 
rutt the blood, or take away dower. 

Stat. 4 & 5 V. & M. cap. 4. J. 4. enacts, That any 
perion repreſenting or perſonating another before com- 
mĩſſioners appointed to take bai}, ſhall be adjudged guilty 
of felony. 

Special bail, which is taken before a judge, or by 
commiſſioners in the country, when accepted, is to be 

filed ; after 7enty days notice given of putting in ſpe- 
cial bail before a judge, on a cepi corpus, if there be no 
exception the bail ſhall be filed in four days. 1 Lill. 
Ar. 174. Upon a cepi corpus twenty days are allowed to 
except againſt the bail: ſo on a writ of error; and you 
need not give notice ; but you cannot take out execution 
without giving a four days rule to put in better bail: in 
all other caſes, notice muſt be given. Upon a habeas 
corpus, eight and twenty days are appointed to except a- 
ainſt the bail, and after that, if it be not excepted againſt, 
it ſhall be filed in four days. 1 Salk. 98. 

As to putting in common bail, or entering a common 
appearance, wide the books of practice by Richard/on or 

Harrijon. 

The exception to bail put in before a judge, muſt be 
entered 1n the bail book, at the judge's chambers at the 
ſide of the bail there put in, after this manner: 7 do ex- 
cept againſt this bail, A. B. attorn. for the plaintiff. And 
if there be no ſuch exception, the defendant's attorney 
may take the bail-jiece from the judge's chamber, and file 
It. Bail is not properly ſuch until it is filed, when it is 

of record; but it ſhall be accounted good, till the ſame 
is queſtioned and diſallowed. When bail are excepted 
to, they are to juſtify themſelves in open court, by oath 
of thcir abilities; or before one of the judges of the 
court, (by conſent;) or by affidavit before commiſſioners 
who took the bail. 


1 


ö 


Bail cannot be juſtified b-fore a judge in his chanber, 
except it be by conſent, or for neceſſity in vacation; but | 


in the latter caſe they ought to be juſtified again in term, 
and upon that the defendant is compelled to accept a de- 
claration to go to trial at the aſſiſes, if it be an iſſuable 
term ; and upon putting in bail, it it not enough to give 
notice of their beirg put in, but it ought to N of their 
names, places of abode, and trade or vocation, that the 
plainti# may know how to enquire after them. 6 Mod. 


ho #6; 
It being doubtful whether Sunday ſhould be reckoned 


Juſtify, - Netes in C. B. 29 00 
ſhall | The court may adjudge bail 


the bail is inſufficien 


cur. that ſor the future Sunday hall not be counted ones 
(it not being a proper day to enquire aſter bail) but 
tauo days notice muſt d given, of which Sunday ſpall nit be, 
one ; /Upon motion for, defendant to juſtify bail, notice 
was ſerved Saturday 


ve 23, to juſtify bail Monday 253 
not. ſuffered to 


Jo 


the notice being inſufficient, the bail was 


le GOULSY ny 1 
. 5 ſofficient, when the plain · 
tiff will not accept of it. Alſo the court on motion, or a 


judge at his chamber, will order a common appeatance 
to be taken, when ſpecial bail is not required, op affida- 


vit made by the defendant of the ſmallnsſs of the debt 
due, Sr. The putting in of 2 declaration, and the/ac- 


ceptance of it by the defendant's. attorney! with the pri- 


vity of the plaintiff's attorney, is an agceptance of the 


bail. nner i uo ea ene daes S165 1.5%7 
If a plaintiff accepts of an afignment, of the bail bond, 
and the defendant puts in the ſame, bail that were put in 
to the ſheriff at the return of the writ, the plaintiff can - 
not except againſt them; but tis otherwiſe where, he hath 
not taken an aſſignment. Farre/., Mod. Caf. 62, When 
a ſheriff hath. taken good bail of the defendant, he will 
on a rule return a cep:, and aſſign the bail bond to the 
plaintiff, which may be done by indorſement without 
lamp; ſo as it be ſtampt before action brought. theres 


| upon; and then the defendant and bail may be ſued on 


the bond, by the plaintiff in his own name, 1. e. as ab- 
ſignee of the ſheriff. Stat. 4 & 5 Ann. c. 16. But if 
the plaintiff takes an aſſigu ment of the bail-hond, though 
t, the court will not amerce the ſhc= 
nen r nn b fo 53 
In caſe the defendant doth not put in bail, the attorney 
for the plaintiff is to call on the ſheriff for his return of 
the writ; and ſo proceed to an attachment againſt the 
ſheriff, | If on a cepi corpus no bail is returned, a rule will 
be made out to bring in the defendant's body, Though 
a defendant, with leave of the court, may depoſit money 
in court inſtead of bail; and in ſuch caſe the plaintiff ſhall 
be 8 waive other bail. Lill. Abr. Trin. 23. Car 
B. R. 4 95 

If more damages, Qc. are. recovered than mentioned in 
the plaint, or than the ſum wherein the bail is bound, the 
bail will not be liable for the ſurplus. 1 Salt. 102,.. . 
In C. P. and in B. R. where ſuits are by original, if 


* 


| the original is in one county, and the venue in the declara- 


tion laid in another county, the bail are not liable contra, 
where the ſuit is, by 31 of Middle/ex or latitat, - 
If defendant lives in a county, where plaintiff does not 
chooſe to try his action, and he proceeds in the C. P. or 
by original in B. R. he muſt ſue out a teflatum. 

A bail cannot be witneſs for the defendant at the trial; 
but the court, on motion, will diſcharge the bail, upon 
giving other ſufiicient bail. Wood's Inf. 582. Bail-pieces 
are written on a ſmall ſquare piece of parchment, with the 
corners cut off at the bottom, A ſpecial bail-piece is in 
the following form : and all the difference between a ſpecial 
bail-piece and a common one is, that in the former the 
real names of the bail, with their additions, are inſerted ; 
whereas in the latter the fictitious names of John Doe and 


Richard Rae are inſerted, 
Form of a f pecial bail. pi ece. 


Of the term of St. Michael, in the firſt year of the rei 
of King George the Third. 


Middleſex, (to awit). A. B. of the pariſb of, &C, 
in the county aforeſaid, gent. is deli- 

. ered to bail pon an arreſt, unto E. F. 

of, &c. in the ſaid county, gentleman, 

and G. H. of, &c. in the Jame county 


_ Jeoman. 


gn 


T. Edwards, 
attorney. : 


As to ball for crimes, at Common law bail was allowed 


At the fait of C. D. 


35 one day in notice to juſtify bail, it was determined per 


for all offences except murder, 2 Inf. 190. And if the 


party 


ty accuſed could * "OR oy he was not to 
po committed to priſon ; for s perſons IN t be bailed: 
till convicted of the offence; * 27. 196. ut by ſtatute 
it was after enacted, that in als * homicide the bender 
| ſhould hot be bailed: and by our faturer, murderers, outs | 
laws, opſe-burners, thieves openly defamed (ft. are not 
bailable ez but where perſons are guilty of larceny, are ac-. 
ceffaries to felony, 7 2 715 1 ls is Weed 28 way 
be admitted to ball. 

One indicted and Rauf gu 102. if ' 4 if 2 ha by 
miſadurntute, as by caſting a ſtohe over a rb. and by 

chance killing a man, woman, or child, is not bailable.- 
Cook o Bail, Oe. F. * cites 3 Ed. 3» rene 354 

So if one indifted be found guilty of the death of" 
man / de endende, he ought. rot by law to be bailed; for, + 
acco l to Braas s rule, G eulpaoites.. Cle 
of Bal, U. . 5 amt e 

One indicted of 3 vis. that he with otbed 
conſpired falſely to in, "anther of murder br Alem, by 
means Whereof he was ing icted, and 'afterwards'convided;” 
mall not be bailed. -* Coke of Bail, &c. b. 5. and fays, 
that this was the Neſole 8 of- all the judges, upon the 
12 demanded by King El. II. himſelf, ws ron 

mags 3531s = 4? _- 

0 indicted for barglary may be bailed. Cole of Pail, 
De. e. 5. cites 29 Af. 44- 

One indifted or appealed of 22 may be bailed.” 
Cote of Bail, Ge. c. 8. 

One indicted or appealed of rape may be bailed: yet 
that was no felony at Common law, till the Star. "Wits. 
2. tap. 34. Coke of Bail, G&c. c. 5. 

If one be appealed by an approver, and be of good and 
honeſt fame, he may be bailed during the life of the ap- 
prover. Cote of Bail, c. c. 5. 

One indicted for putting out eyes, or cutting out of tonguery 
may be bailed; Cote of Hail, Ic. c. 5 

One indicted on ſu/picion of robbery was outlawed, and 
talen on the outlawory, and brought writ of error, and 
being brought to B. R. by habeas corpus, prayed” to be 
bailed, and took two exceptions to the indictment; iſt, 
That he was in priſon, and knew nothing of the outlawry; 
zdly, that the charge is too general, and no body pro- 
ſecutes; but per Roll Cb. J. He cannot be bailed. Sg. 
418. But fee 4 F 5 V. & M. c. 18. which enacts, 
that perſons outlawed, except for treaſon or felony, may 
appear by attorney and reverſe the ſame without bail; 
except ſpecial bail ſhall be ordered by the court: and that 
perſons arreſted upon any capias utlagatum, except fortr:aſon 
or felony, may be diſcharged by an attorney's engagement 
to appear: and in caſes where ſpecial bail is en 

the ſheriff may take bond with ſureties. 

One charged with baggery is not bailable; ter Holt 
Ch. J. 12 Med. 435. 

It was doubted whether en committed by rule of 
court are intitled to the benefit of the habeas corpus act; 
and it was reſolved by two judges, viz. Eyre and — 
ſeue, (uſiſente Powis & diffentiente Pratt ) that none are in- 
titled to make their prayer, but ſuch as are committed by 
warrant of a juſtice of peace, or fecretary of ſtate, and 
not thoſe committed by rule of court; for that is not in 
the meaning of the act of parliament, (a commitment by 
warrant.) 10 Mod. 429. 

But in the late caſe of Bingley, he was brought before 
a judge of B. R. ard bailed. —And the judges never de- 
nied him an habeas corpus, when applied for, though a 
perſon under ſuch circumſtances, on obtaining ba cor 
might perhaps be remanded. 

Having thus briefly ſhewh what criminals are baitable, 
it remains to conſider by whom they may be bailed. 

By the Common liw the ſheriff might bail perſons ar- 
reſted on ſuſpicion of felony, or for other offence bailable; 
but he hath Joſt this power by the Stat. 1 Ed. 4. c. 2. 
Jultices of peace may let to bail perſons ſuſpected of fe- 
lony, or others buifab/e, until the next ſeſſions : though 
where perſons are arreſted for manſlaughter or felony; be- 
ing bailable by law, they are not to be let to bait by 
juſtices of peace but in open ſeſſions, or where two juſtices 
(quorum unas) are preſent; and the ſame is to be certi- 
fied with the exaifiatian of the een ** WE accu- 


. P. & 98g 


. 


ſers bound over to Ty tf. 3 F. 14. 3. 1 2 

P. M. c. ig. 53. not da reſtrain q uſlices in 7 
Miualgſa, arid.towns:corporatew + 5.2 P. is 
86. 1 a f. be Yangertiuſly:waunded; the offender. 
2 be baik#till the perſon is dend hut tis uſhal to have. . 
ſaſſurante from ſome ſkilful ſurgesn;: that 4he PAY: " like 
to do well. * M. 186. A man; Srrefted and ij | 


whether hie is guilty or net: but when convicted; e 
ton b exümünstioh be confeſſeth the felobys be Fanbot, be 
Bailed.' 4 I. 178 For wherein'wanſlaughter; 8 
it 5 tors known that the>paſiy . it, . hejought | 
not to be bailed: ,:11 * 
It is to be obſerved, 5 the Kal. ft. i. 3: Eg. 1.5 

154 Above Westie; doth-not gx tend /to'the Judges o 
' R. HM caly to Heri, and other ſmiel, rafficers. — 
59.—Likewiſe, 111 and 181 10 7 id 
Juſtices of+goal-delivery. not being within the reſtraint 
of the ſtatute of Vm. 1. may bail:perſons convicted be- 
ore them of homicide by miſsdyenture, or ſelf-defence; . b 
the better to enable them to purchaſe their ee 
 Cromp;154- z. H. P. C. 101. F. NB. 240. S, P. C. 15. 
Alſo it ſeems that in diſcretion they may bail a perſon 
eonvicted before them of manflaughter, upon ſpecial cit- 
cumſtances, as if the evidence againſt bim were Might; . 
Jer if he had porchaſed]his. en H. F. Gs 101. 
Creep. 253 | 381159 780 2d 07 37 
The court of B. R. boils. in all caſes; and, may bail. 
F Sc. If a man is found guilty of murder by the 
coroner?s'inqueſt, yet H. R. may bail him; for they may. 
examine into the depoſitions taken by the coroner, 1 Salk. - 
104. Bat if a criminal-be indiqted of murder, the court 8 
will not ha him, though upon affidavits of evidence 
which might diſcharge. the proſecution ; nor when a per- 
ſon is found guilty of any exime by the grand jury, be- 
cauſe they cannot have notice of whe tevidence Was before. 
the jury, which by their oath they are obliged to conceal., 
1 Salk. 104. Vet vide 2 Jenes 222. cont. tho the doctrine 
in Salt. ſeems the moſt rational. | 

Here it muſt be obſerved, that with! reſpect to the” 
nature of the offence, although this court is not tied down. 
by the rules preſcribed by the ſtat of M. 1. yet it will 
in diſcretion pay a due regard to thoſe rules, and not 
admit a perſon to bail who is expreſly declared to be ir- 
repleviſable, without ſome particular circumſtances in bis 
favour. 2 Inft. 185, 186, 189. H. C. P. 104. 1 Salt. 
61. 3 Buſt. LIE” 2 Haul. T. C. 113. 114. 5 W 
434. u. 
25 therefore if a perſon” de atthinted of felony, ar 
convicted thereof by verdict general or ſpecial, or noto- 
riouſly guilty of treaſon or manſlaughter, Ic by his own: 
confeſſion or otherwiſe; he is not to be admitted to bail 
without ſome ſpecial motive to induce the; court to * 


it. Mugs 90. Dyer 79. 1 Bui. 87. 2 Hawk. P. C. 


114. 
The defendant was indiQed for. apr, and the . 
coming on, the proſecutor alleaged, that 8 had been 
great labouring of tb jury, and therefore did vb proceed, 
ſuſpecting a partial jury, but brought an appeal; an 
though by the-appeal the 1ndjAment, ſtill continued; an 
was not gone, yet the delay being occaſioned by the pro- 
ſecutor, the party was bailed z but by Crake J. If the 
labouring the jury had been proved, peradventare. he 
would not be bailable. | Bulf. $8: 1 
The jury on an indictment o* rale found 2 922 
werdia, whereupon the court qwere died, two 
one, and thereupon the priſoner moved to be dee e 
all the court denied it; and as for the verdict there was . 


¶curia adviſare; and the matter. a and the pri- 


ſaver carried away in cuſtody. | BH. 89. 

Formerly perſons committed for treafon, by the king's 
— or order of council, were not to be delivered 
without trial, e. But it is ſaid that the court of B. R. 
has power to bail in all caſes of treaſon. Shiz, 163. cites 
the opinivn of the judges in the houle of lords 1678. in 
Zachary Crofton's caſe. 

Upon a commitment of either houſe of parliament, 


| when it ſtands indifferent on the return of the 4abeas car- 


ks whether it be n 4 he 1 of B. &. r 


| not 


* 285 Int 


in 5 
for felony; being bailablr, ſhall be heil before et apprary, vil 


196.10 begin 


In gn 
A SIS INE 


a OSes tg 


"I 
CI RIS 
«„ RAE Dee 


„„ 


— - : — 4. — » * 
2 - > . OR . ** i 4 Set ne} - +286. Ae 22 - 
ag k — = NEEDED ITO CK RISER — D N L 
— _ - . . . FOE: IIS — 
. — 5 * — — af 2 — 


« 
—_— VF - 


prot 


r 


— 4 * 
— 8 — * A ” > — * on 
CS i oe A» a © tt es . 4. 4... C86: Cx 4 — 
- — 4 — 2 Py 8 ” „ hw r = — 
8 


E IIS ENTS 


— 
. 


5 A 


they: fnay dd 


a e 
8 *. 1270 £77 UM * 5 % 


8 4 f 


- 


i. | | 
Si 225 9h 5: 1.02 100,08 ad 253 e bat blues es 
nobto hae pfiſoneribot-when it appears to be illegal, | a dewaps, fs in effeft amounts 10 a denial of, bail; i . 
ak well as on an enwarrantabbe commit] this is. readgrievance, and is 27 05 115 
| of Wiebe, 


nate ting end conheift 2 Howticauey And 

_ peflbiwedbdafiired for's comempryby order Aalen hong 
of Palistsent, muy be diſthatgei by B. Rakes; a. diſſo: 
lass es ufdtop | | 
liasiebd 2 alto ir isſaid on an impeachment, whe 
lia kent ib dt fitting and the party has been deng 
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tioned, or only in general terms, W\ind Hlewh{S} 7. Nr nyo 2 3 ts. 4 3 Sol Na. 

2. U. Nit 4 ah er ad: nns od o i 1 ger les e of deve againſt the, pri- 3 
Aud F. N. being: the ebütrel of all inferior, Sougts, ſdner., See f Aan. . 3. f. Ge, 9. . 
may wr belt Giſeenet Celbenf perten onjuſthp cordivitted }; | Juſjces, of peace are regy red to. gelebter of mſtoiys 
by any of thoſe courts, In admittingla perſonẽ to bail in and exciſe, who ki perſons reſiſting. 9.Geo. . 3. 
the cdurt of B. N. for fel De ſeveral) yedognifinde N 350 H ad is ow yt 10 paf tg; $490 n 
terel u Bench and Fuftigjary in Scotland, 


is entetell into to the king iv a certard ſum from each of 
the barh” that the priſonet hall appear at certain day: 
S And alſo that the Af ſhall be liable for the default 
of ſuch aþpeararice, body fo body) "Add it is: ate the 
diferetion oF juſtices of the peave) in admitting any per- 
ſor to Ba for felony, to tale the recogniſanct in 4 cer -· 
tam ſum, or body for body: but where a perſop is Sai⁴̈ 
by lay court, x. for crime of an inferion nature, the 
cogniſance onght to be only in a certain ſum. of money, 
and not body for bodyl 2 Hawk. 115. And the 67 
aft to be bound ĩh double the ſum of the criminal} Where 
porſons are bound body for body, if the offender doth 
not "appear, whereby the reeogwiſance is forſeited, the 
Bait are not liable to ſuch puniſhment to which the princi- 
pal would be adjudged if foutd" guilty,” but only to be 
fined, c. Wovd's A. 618. | * t 
will fly, they may carry him before à juſtice to find 
new ſureties; or to be committed in their diſcharge. 
„ of King's Bacb, Common Pleas and Zæ- 
ebeguer, in term time, and the Chancery in the term or 
vacation, may ' bail perſons by the habeas corpur act; but 
not ſuch as are committed for treaſon, or felony ſpecially 
expreſſed in the warrant of commitment; unleſs it be 
where x Seſſions is paſt from rhe time of commitment of 
the priſoner, without any proſecution; when he may be 
Haile. And B. R. will not admit a perfor to Sail on the 
h2Btas torpus ſlatute, oh commitment tor treaſon or felony, 
without four ſureties. The court of B. R. may bait 
rſons committed by the King's ſpecial command, or by 
15 privy council, on che fis circumftances upon whic 
it will grant bail on other commitments: this is where 
the crime is ſpecified in the warrant of commitment; 
and wherever any commitment by the privy council hath 
rot expteſſed with ſome cerrainty the crime alledged againſt 
the party; it has been uſùal to- admit him to 6ar{-0n his 
habeas corpus. 2 Hawk. P. C. 107, 10g See Star. 
16 Car. 1. tap. 10 Bit concerning bail on babras corpus, 
fee title Pabeas Corpus. 2 ind n 
To refuſe bail when an 


an 
abe ſlender Bail, is puniſhable by fine, c. 2 Þft 291. 
H. P. C. 97. And ſee farther, 3 Edw. 1. c. 15. 27 
Ew. 1. St. 1. c. 3. 4 Edw. 3. c. 2. 1 2 P. & M. 
fo 8531" Ou; £7 felt” ei B81 pa 
No perſon ſhall be bailed for felony by leſs than two, 
and it i (aid not to be aſual for the King's Bench to Bail 
4 man on a habeas corpus on a commitment for treaſon 
or felony, without four ſureties; the ſum in which the 
fureties are to be bound, ought to be never leſi than 40 J. 
for a capital crime; but it may be higher jn diſcretion; 
on conſideration of the ability and quality of the priſoner, 
and the nature of the offenes; and te ſureties may be 
examined bh dich cobberging! their folieiency, by bim 
char takes the bail; and if 4 perſon be bailtd by inſuffi- 
cient ſoreties, he may be required either by him who took 
the Bail, or by any other who hath power to Gail: him; 
to find better ſureties, and on his refaſal may be commit- 
ted; for inſofficient ſureties are as none. 2 Hawk, P. C. 
K Sy 20 ont has 34 oa 
But jaitices moſt take care, that under pretence of de- 
manding ſufficient ſurety, they do not make ſo exceſſive 
. | 


— is bailable; or to admit 


H Jail ſuſpect tlie priſoner 


county is often called balliva: as in the return of a writ, 


to Bail who ought not by law to be admitted, or to 


» Phe, court. o 


D ram hailing perſons committed for felonies, _ 
again the laws of cuſſoms or exeiſe. . 9 Ce. 3. c. 35. 
9. 3. CW Bic. e i oo offs on 

Bailiff, (Gallun From the French word bayl;f, that 
is, præfectus province, and as the name ſo the othce;is 


ſelf was anſwerable to that, of France; where: there are 
eight parliaments, which are high*courts from whence 
there lies no appeal, and within tlie precincts of the 
ſeveral parts of that kingdom which belong to each par- 
lament there are ſeveral provinces to Which juſlice is 
adminiſtered by certain officers called Zailiſi: and in Eng- 
land we have ſeveral counties in which juſtice hath been, 
and ſtill is in {mall ſuits, adminiſtered to the inhabitants, 
by che officer whom we now eall Heri or 2i/count, ſone 
ot which names deſcends from the Saxons, the other . 
the Normans j) and tho? the ſheriff is not called 44liſ, yet 
it is probable that was one of his names alſo, becauſe the 


where the perſon. is. not arreſted, the ſheriff ſaith, Infra- . 
nominatus A. B. non oft inventus in balliva mea, &c. Kitch. 
Ret. Brev. fol. 285 And in the ſtatute of Magna charta, 
cap. 28. and 14 Ed. 3, c. 9. the word baihff ſeems to 
compriſe as well ſheriffs, as bail;f; of hundreds. . 
As the realm is divided into counties, ſo every county 
is divided into hundreds; within which in ancient times 
the people had juſtice adminiſtered, to them by the ſeveral 
officers of every hundred, which, were the 4ai/:f7, as thoſe 
officers do in France and Normandy, being chief officers 
of juſtice within their precincts. Cum. of Mermand. 
cap. 1. And it appears by Bracton, (lib. 3. trad. 2. cap. 
34. that Sailiſi of hundreds might anciently hold plea of 
appeal and approvers : but ſince that time the hundred 
courts, except certain franchiſes, are ſwallowed in the 
county-courts; and now the bailif*s name and office is 
grown into contempt, they being generally officers ' to 
ſerve writs, Fc. within their liberties. Though in other 
reſpects, the name is ſtill in good eſteem; for the chief 
magiſtrates in divers towns, are called Salli and 
ſometimes the perſons to whom the king's caſtles are 
committed are termed Sailiſi, as the bailif of Dover 
 Caftles & C = 
Of the ordinary bai/ifs there are ſeveral forts, viz. 
bailiffs of liberties; ſheriffs bailifs ; bailiffs of lords of 
manors ; bail;ffs of huſbandry, c. | 
Bailiffs e liberties are thoſe bailiffi who are appointed 
by every lord within his liberty, to execute proceſs and 
do ſuch offices therein, as the bailiff errant doth at large 
in the county; but bailiſi errant or itinerant, to go 
up and down the county to ſerve proceſs, are out of 
uſe. buli ot . 
_ Bailiffs of liberties and franchiſes, are to be ſworn to 
take diltreſſes, truly impanel jurors, make returns by in- 
denture between them and ſheriffs, &c, and ſhall be pu- 
niſhed for malicious diſtreſſes, by fine and treble damages, 
by ancient ſtatutes. Vide 12 Ed. 2. St. 1. c. 5. 14 Ed. 
3. St. 1. c. 9. 20 EA 3. . 6. 1 Ed. 3. St. 1, 
e, 3. 2 Bd. 3. . „ 4 £4. z. c. 9. 5 Zu. z. 
c. 4. 11 H. 7. Co 15. 27 H. 9. g. 24+ 3 Geo. 1. Co 15. 
510. * 8. a 
The bailiff of a liberty, may make an inquiſition and 
extent upon an elegit : the ſheriff returned on a writ of 
elegit, 


n ' 
vw... E * 9 
* | 
* 
B A . FT 
% 


7 « yr 
FS. B 944 A 4 


en, thit the party had set an) lande but within the | Myer, Lands dr dee, web, le leis nes, "and 


liberty of St. Edmund's Bury, and that F., S. bailiff there 


to tals an account of all defeits, decays, waſtes, ſpoils, tri 


had the execution and return of all writs, and that he in- pet, ar orber miſdemeatiors, committed or permitted woith- 


quired and returned an extent by inquifition, and the 
bail delivered the moiety of the lands extended to the 
plaintiff, who by virtue thereof entered, &c. and it was 


in my Jail manot, or in any meſſuages, lands or words there; 
and from time to time, to give me'a juſt and true account 
in writing thereof: and further to ad and do all other 


eld a good return. Cre. Car. 31g. Theſe Salli of [things that to the affite of a bailiff of the Jaid manir belotgs 


liberties cannot arreſt a man without a warrant from the 


ſheriff of the county: and yet the ſheriff may not enter 


the liberty himſelf, at the ſuit of a ſubject, (unleſs it be 
on a quo minus, or capias utlagatum] without clauſe in his 
writ, Nen omittas, propter aliquam libertatem, &c. If the 
ſheriff, Oc. enters the liberty without ſuch power, the 
lord of the liberty may have. an r him; tho? 
the execution of the writ may ſtand good. 1 Vegi. 406. 


Sheriffs bailiffs are ſuch who are ſervants to ſheriffs of 


counties to execute writs, - warrants, &c, Formerly 5ai- 
Ii of hundreds were the officers to execute writs; but 
now it is done by ſpecial bail;#5, put in with them by the 


ſheriff, A bailif of a liberty is an officer which the court 


takes notice of; though a ſheriff's Salli is not an officer 
of the court, but only the ſheriff himſelf. Pofeh. 23. 
Car. 1. B. R. The arreſt of the ſheriſt's bail; is the 
arreſt of the ſheriff; and if any reſcous be made of any 
perſon arreſted, it ſhall be adjudged done to the ſheriff; 
alſo if the $ailif permit a priſoner to eſcape, action may 
be brought againſt the ſheriff. Co. Liz. 61, 168. Sheriffs 
are anſwerable for miſdemeanors of their Sailiſf; and are 
to have remedy over againſt them. 2 ,. 19. And the 
court of B. R. will puvilh Zailiſi that miſbehave them- 
ſelves in executing proceſs, G. | 


Railiffs of lords of manors are thoſe that collect their 
rents, and levy their fines and amercements : but ſuch a 
bail; cannot diltrain for an amercement without a ſpecial 
warrant from the lord or his ſteward. Cro. Elix, 698. 
He cannot give licence to commit a treſpaſs, as to cut 


down trees, Ic. though he may licence one to go over 


land, being a treſpaſs to the poſſeſſion only, the profits | 


whereof are at his diſpoſal. Cre. Fac 337, 377. A bai- 
Lf may by himſelf, or by command of another take cattle 


damage · feaſant upon the land. 1 Danv. Abr. 685. Yet | 


amends cannot be tendered to the Sailiß, for he may not 


accept of amends, nor deliver the diſtreſs When once | 


taken. 5 Rep. 76. Theſe bailiffs may do any thing for 
the benefit of their maſters, aud it ſhall ſtand good till 
the maſter:diſagrees; but they can do nothing to the pre- 
judice of their maſters. Lit. Rep. 70. 2 

Bailiffs.of courts baron ſummon thoſe courts, and execute 
the proceſs thereof ; they preſent all pound breaches, cattle- 
ſtrayed, &c. * | 

Bailiff of huſbandry are belonging to private men of good 
eſtates, and have the-diſpoſal of the under-ſervants, every 
man to his labour; they alſo fell trees, repair houſes 
hedges, c. and collect the profits of the land far their 
lord and maſter, for which they render account yearly, 
Tc. | © pit Ty TR 

Beſides theſe there are alfo bail;f5 of the foreft, of which 
you may read Manwoed, part 1. page 113. | 


An Appointment of a Bailiff of a Manor, 


Now all men y thee preſents, That I W. B. of &c. 
Eſq; lord of the manor of D. in the county. of G. 
Have made, ordained, deputed and appointed, and by theſe 
preſents do make, ordain, depute, and appoints J. G. of, &c. 
my bailiff, for me and in my name, and 10 my uſe, to collett 
and gather, and to aſk; require, demand and receive of all 
and every my tenants, that have beld, or enjoyed, or now do, 
or hereafter all told or enjoy, any meſſuages, lands, or tent- 
ments, from, by, or under me, within my ſaid manor of D. all 
rents, and arrtars of rent, heriots, and other profits, that now 
are, or hereafter Gall became payable, duc, owi "s or belong- 
ing to me, within the ſaid manor ; and, in default f payment 
thereof, to diſtrain for the ſame from time to time, and ſuch 
diftreſs or diftrefſes to impound, detain and keep, until pay- 
nent be made of | the ſaid rents and profits, and the arrears 
thereof, And 1 do alſo further impower and authorize the 
faid J. G. to take care of and inſpe into all and every my 


neſs, &c. 


but fignifies generally that liberty which is exempted from 
the ſheriff of the county, over which the lord of the liberty 
appointeth a 4ai/if with ſuch powers within his precinct, 
as an under-ſheriff exerciſeth under the ſheriff of the coun« 


1 


| cap. 12. Wood's Inft. 206. 1 e 
Bailment, (from Sailer to deliver) Is a delivery of 
things to another, ſometimes to be delivered back to the 
bailor that delivered them, fometimes to the uſe of the 
baile to whom delivered, and ſometimes to the uſe of a 
third perſon. This delivery is called a bailment; which 
may be Zmple, or general, as to keep for my uſe; or 


paid, &c, Ra | | £ 
The learning under this head is well exemplified in the 
caſe of Coggs and Bernard, which was thus The de- 
fendant did undertake to remove a quantity of brandy 
from Broot's Market to Water-Laze, and by treaſon of his 
negle& one of the caſks broke; and on Not guilty, a 
verdict was for the plaintiff; and in arreſt of judgment 
two exceptions were taken: 1ſt, Becauſe in the declara- 
tion he was not alledged to be a common porter. 2dly; 
Becauſe it was not averred that he had a reward. 
My lord chief juſtice Hour in his argument on this 
caſe enumerated fix ſpecies of bailment. 5 
The firſt is a bare and naked bailment to another, to 
keep for the uſe of the bailor, which is called depofitum. 
2. A delivery of goods to another which are in them- 
ſelves uſeful to keep, and theſe are to be reſtored again 
in ſpecie, which is called a:commodatum. _ 
3. A delivery of goods for hire, which is called /ocatio 
or condactio. ES | . 
4. A delivery by way of pledge, which is called vm. 
5. A delivery of goods to be carried for a reward. 
6. Such a delivery as here in the caſe at bar, where the 
goods are delivered to do ſome act about them, as the 
carrying, and without a reward which is called nandg- 
tum, by Bractan, lib. 3. 100. in Exgliſbß, an acting by 
o ; 
As to the f/f, if a perſon out of kindneſs keeps the 
goods of another, he ſhall not be anſwerable if they be 
olen, without there be a particular default in him: 
and 2gly, ſuch a bailee is not chargeable for a common 
neglect, for it muſt be a grofs negle& for which he ſhall 
be liable. N | | 
2. A lending gratis to uſe for his advantage; there the 
'borrawer is ſtrictly bound to keep it, for if he be guilty 
of the leaſt neglect he ſhall be anſwerable; as if I lend a 
Fhorſe to go to the North of England, and he goes to the 
Weſt, and the horſe is ſtole, he ſhall in that caſe he charge- 
able; for if he had gone as I directed, the horſe, perhaps, 
would not have been ſtolen; this ſort of bailment is men- 
tioned in Brafon 99 but in this caſe, if the horſe had 
been in the ſtable of the bailee, and ftolen thence without 
his default, as perhaps the thieves might firſt have bound 
the bailee, and then have taken the horſe; he ſhall not be 
anſwerable; but if he left the ſtable door open, he ſhall 
for that negle& be anſwerable © BraFon ſays he ought to 
take the utmoſt care, but in ho place ſays he mall be 


charged where no default was in him. 

3. As to the third bailment, where goods are Hired out 
for a reward, Bracton 62. ſays, the hirer is to take all 
imaginable care, and to reſtore them at the time, and he 
1s bound to ſuch a care as a diligent maſter of a family 
uſeth to his family, which care, if he ſo uſeth, he ſhall 
not be bound; now the moſt diligent man is liable to be 
robbed, . and therefore I collect, that if he be ſo careful, 
as according to Braen's definition, and be robbed, he 
ſhall not be liable. | Poe 


C e e 


and appertaini, during my will and pleaſure. In wit. 


© Gatliwick, /Zalliva) Is not only taken for the cotinty; 


ty; ſuch as the bailif of Mefminſter, Qt. Stat. 27 El. 
| 3 W $74 1: $f 7} 
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decial, or conditional, to be redelivered when money is 
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_— pawned, the pawnee has a ſpecial pro- 
nt IL in nature of aſecurity to compel the pawner 
; be the worſe for uſing, the 


to : and if the goods + for un | 
— not uſe them; as clothes, &c, but if they be 
| uot the worſe for uſing, he may uſe them at hid peril; as' 
jewels pawned to a lady, and ſhe keeps them in à box, 
and they are ſtolen, ſhe ſhall not be charged; but if the 


abroad with them to a play, and there they are 
flolen, ſhe ſhall be anſwerable. 245, If the pawnbroker 
be at charge in keeping of them, as if it were a horſe, 
and he gives it meat, he may uſe it for his reaſonable 
charge he has been at. Bracten 99. If a creditor takes 
2 pawn, he is bound to reſtore it upon payment; but if 


he, notwithſtanding all his diligence, loſe it, he ſhall hows | 


ſoever recover his debt, 2g , pl. 28. for the law does 
not lay upon him an obligation to keep againſt all acci- 
dents ; but if the money be tendred, and he after detains, 
and then it is loſt, he ſhall then be liable, for he is then 
2 wrong-doer, and his keeping it after is the occaſion 
of its being ſtolen, and he is then anſwerable at all 
events. ; | 

5. Goods to be carried for a reward. 1. If you de- 
liver them to a public or common carrier, and they are 
ſtolen, he muſt be liable, for the law charges him at all 
events; but yet the act of God, or the enemies of the 
Queen, may excuſe, and this is a political inſtitution by 
the laws of England, that people may be ſafe in their deal- 
ing ; for otherwiſe carriers, that are frequently truſted 
with things of greateſt value, would be often tempted to 
co ſederate with thieves, 240%, But he who has a par- 
ticu.ar private employment, though he has a reward, yet 
he is not bound againſt all events, as a factor or a bailiff, 
if they do to the beſt of their power; and that is South- 
catt's caſe, and he is bound no otherwiſe than as his maſter 
himſelf ſhould do; for it were unjuſt to charge him with 
what he cannot prevent. 

6. To this point; here is a man not intruſted to keep, 
but to carry, and not to have any thiog for his pains, and 
through his negligence miſcarries, though he be to have 
nothing, yet it appears there was a neglect, and for that 
reaſon he is chargeable; but if the goods had been miſ- 
uſed by a third perſon in the way as he carried them, and 
without any negle& of his, I hold that he would not then 
be liable, becauſe he had nothing for a reward, In this 
caſe the court reſolved that the plaintiff ſhould have 
judgment. 1 New Abr. 243. Comyn. 133. S. C. 2 LA. 
Raym. gog. S. C. Vide alſo 2 Ia. 89. 4 Rep. 83. 1 
Rol. Abr. 338. Co. Lit. 89. a. 4 C. 83. 3. Doc. & 
Stud. 129. | | 

A man leaves a cheſt locked up with another to be 
kept, and doth not make known to him what is therein; 
if the cheſt and goods in it are ſtolen, the perſon who re- 
ceived them ſhali not be charged for the ſame, for he was 
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aud in trover 


at the day ſeize and take his goods, 


/ 


N \ L 
' | 
' D 
7 8 0 
A * 


the proper mal be roved in the lintif 


If goods be bailed to bail over on a confideration prece- 
dent,. on bis part, to whom they ought to be bailed, the bai- 
lor cannot countermand it; otherwiſe where it is voluntary; 
and without conſideration, But where 7t is. in confideration 
of a debt, it is not countermandable ; otherwiſe if it de 
5 e the debt of another ;- per E gerton, 1 Leon, 30. 
36. | „ 3 b. 
* where a man delivers goods to another to be re- 
delivered to the deliverer at ſuch a day, and before the 
bailee doth ſell the goods in matket overt ;' the Balor may 
| | for the property is not 
altered. Godb, 166. e N 
If A. borrows a horſe to ride to Dower, and he rides out 
of his way, and the owner of the horſe meets him, he can- 
not take the horſe from him; for A. has a ſpecial property 
in the horſe till the journey is determined; and being in 
lawful poſſeſſion of the horſe, the owner cannot violently 
ſeize and take it away, for the continuance of all pro- 
perty is to be taken from the form of the original batt 
gain, which in this caſe was limited till the appointed 
journey was finiſhed, Yelv, 172. N : 
But if 4. borrows a horſe to go to Dover, and goes to 
other places, the owner may have an action on the caſe 
againſt him for exceeding the purpoſes of the loan; for {6 
far it is a ſecret and fallacious abuſe of his property; but 
no general action of treſpaſs, becaufe it is not an open 
and violent invaſion of it. 1 Nel. Rep. 128. 5 
As to borrowing a thing periſhable, as corn, wine, or 
money, or the like, a man muſt, from the nature of the 
thing, have an abſolute property in them; otherwiſe it 
could not ſupply the uſes for which it was lent, and there- 
fore he is obliged to return ſomething of the ſame ſo 
the ſame in quantity and quality with what is . 
Dr. & Stud. 129. 8 | 
If one delivers a ring to another to keep, and he breaks 
and converts the ſame to his own uſe; or if I deliver my 
ſheep to another to be kept, and he ſuffers them to be 
drowned by his negligence ; or if the 4ailee of a horſe, or 
goods, c. kill or ſpoil them, in theſe caſes action will 
lie. 5 Rep. 13. 15 Z. 4. 20. 3. 12 E. 4, 13. 
If a man delivers goods to another, the Sailes ſnall have 
a general action of treſpaſs againſt a ſtranger, becauſe he 
is anſwerable over to the Bailor; for a man ought not to 
be charged with an injury to another, without being able 
to retire to the original cauſe of that injury, and in amends 
there to do himſelf right. 13 Co. 69. 14 Hen. 4, 28. 
25 H. 7. 14. | „ 
If a man bail goods to one, to bail over to another, and 
the Bailee, contrary to the truſt in him, doth not deliver 
but convert them to his own uſe; he ſhall be charges 
able both to the Sailor, and him to whom the goods ought 


to have been bailed. 1 Bulft 68, 69. 


not truſted with them. Jbid. And what 1s ſaid as to 
ſealing is to be underſtood of all other inevitable acci- 
dents: but it is neceſſary for a man that receives goods 


to be kept, to receive them in a ſpecial manner, wiz, 1 


be kept as his own, or at the peril of the owner. 1 Lill. 


If 1 deliver 1001. 1 A. 10 buy cattle, and he beſtows 


50 of it in cattle, and I bring an action of debt for all, 


I ſhall be barred in that action for the money beſtowed 
and charges, &c. but for the reſt I ſhall recover. Hob. 
207. 5 | 
If one deliver his goods to another perſon, to deliver 
over to a ſtranger; the deliverer may countermand his 
power, and require the goods again; and if the baile re- 
fuſe to deliver them, he may have an action of account 
for them. Co. Litt, 286. . e A 
If A. delivers goods to B. to be delivered over to C. 
C. hath the property, and C. hath the action againſt B. 
for B. undertakes for the ſafe delivery to C. and bath no 
property or intereſt but in order to that purpoſe. 1 Rol. 
Abr. 606. . 88 | 
Bat if the bailment were not on valuable conſideration, 
the delivery is coantermandable ; and in that caſe, if 4. 
the bailor bring trover, he reduces'the property again 
in himſelf, for the action amounts to a countermand ; 
but if the delivery was on a valuable conſideration, then 
A. cannot have trover, becauſe the property is altered, 


Alr. 193,194. And vide 1 Rol. Abr. 338. 2 Show. pl. 166. | habet ultra 


large W. H. as houſehold bread a large H. under the 


Vide on this ſubje& of bailment, M pri. 47. Black, 


Com. 2. v. 452. 


Bairman, A poor inſolvent debtor left bare and naked. 
——Bairman guz debet fieri, jurabis in curia quod nihil 
5 /olidos & 5 denarios, Stat, Will. Reg. Scot. 
cap. 17. hog nat Ap ah atk, 

Bakers, Making bread under weight, deficient in - 
goodneſs, Qt. the ſame may be ſeized by juſtices of peace, 
Oc and penalties are inflicted by Stat. 80 for ſelling 
their large bread at higher price than ſet. Vide 51 U. 3. 
St. 6. Ord. pro fiftor. c. 2. 8 Ann. c. 18. 1 Geo. I. c. 26. 
5. 5. Oc. 3 Geo. 2. c. 29. J. 2. By the Sat. 22 G. 2. 
c. 46. F. 21. Bakers are to mark on every loaf expoſed 
to ſale, as white bread a large W. as wheaten bread''a 
& 
nalty of 20s. See Mayors, See Bread. K a 

Balcanifer, or ba/dakinifer, i. e. A ſtandard bearer ; 
it is mentioned in Matt. Pariſ. Anno 1237.— Ea die Bal- 
canifer, qui ut alii, qui ceciderunt, cruentiſimam de ſe reli- 
quit 2 victoriam, &fc. 

Balconies, Or open galleries for people to ſtand and 
behold things, to be to houſes in the chief ſtreets of Lon- 
don four foot wide, &c. Stat. 19 Car. 2. c. 23. 5 

Wale, Fr.) A pack, or certain quantity of goods or 
merchandize; as a bale of ſilk, cloth, r. This word is 


uſed in the ſtatute 16 R. 2. and is till in uſe, 
| Walenger, 


| 
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Balenger, By the dar. 28 H. 6, c, 5. ſeems te have 


been a kind of Jarge, or water veſſel. But elſewhere it 


rather fignifies à man of war — Tandem pene ſolus fugitns 
in balengario. Walſing., in R. 2. Hoſter armaverunt 
_ quinque vaſa bellica qualia ballangarias appellamus. Ibid. 

Baleuga, A territory or precinct. Charta Hen, 2. See 
- Bannam & Banleuga. e i e 0 | 
- Baliſtaritis; A ba/ifer or croſs-bow man. Gerrard ds 
la Var is recorded to have been baliſtarius Yomini regis, 
Sc. 28 & 5 3. | EL IF 
"Baliva, 
10% „ | | : 
Balibo amovendo, A writ to remove a Sailif from his 
office, for want of ſufficient land in the bailiwick. Reg. 


Orig. 78. For if a ſheriff - chuſe one to be 'bailiff of a] catis, take place of all 
hundred; or if the lord of a liberty ele& one to be Bail letters patent for creation of Baronets; 4 Hf. 6. Some 


of the liberty, who hath not land ſufficient in the county 
to anſwer the king and his people, according to the ſtatute 
of Weſtmin. 2. then this writ ſhall be ſent to the ſheriff to 
diſcharge ſuch bail;f, and chuſe another in his place, 


Walkers, Are derived from the. word ball, becauſe 


they ſtand higher, as it were on a balk or ridge of ground, 
to give notice of ſomething to others.  Shep. Epitom. vide 
Conders. IE ö; 

Wallance of Trade, A computation of the value of all 
commodities which we buy from foreigners, and on the 
other ſide the value of our own native products, which we 
export into neighbouring kingdoms; and the difference 
or exceſs between the one fide and the other of ſuch ac- 
count or computation is called the balance of trade: which 
exceſs can be anſwered by us in nothing but our coin'or 
bullion. + The overplus of goods brought from our colo- 
nies in America, and other foreign parts, with which we 
ſupply our neighbours, is computed in time of peace at 
leaſt to ballance our trade. 57 


VBallare, Signifies /copus expurgare- It is mentioned in 


Fleta lib. 2. cap. 87. 5 
Ballaſt; Is gravel or ſand to poiſe ſhips, and make them 
go upright: and ſhips and veſſels taking in Zallaſt in the 
river Thames, are to pay ſo much a tun to Trinity houſe 
Deptford; who ſhall employ balla/tmen, and regulate them, 
and their lighters to be marked, Sc. on pain of 104. Stat. 
6 Geo. 2. c. 29. 5 | R = +, LENS 
Ballium, A ſort of fortreſs or bulwark Eam ci vi- 
tatem cum exteriori bal lio caftri bellatorum ſuorum inſultibus 
occupavit. Matt. Weſtm. Anno 12656. inen 
Ban, or bans, (from the Brit. ban, i. e. clamor) Is a 
proclamation, or public notice; any public ſummons or 
edi, whereby a thing is commanded or forbidden. It is 
a word ordinary among the feudiſts; and there is both 


bannus and bannum which fignify two ſeveral things. This | 


word bans we uſe here in England, eſpecially in publiſhing 
matrimonial contracts, which is done in the church be- 
fore marriage, to the end that if any man can ſpeak 
againſt the intention of the parties, either in reſpect of 
kindred, precontract, or for other juſt cauſe, they may 
take their exception in time, before the marriage is con- 
ſummated :- and in the canon law, Bannæ /unt proclama- 


tiones ſponſe & ſponſe in eccleſiis fieri ſolitæ. But there 


may be a faculty or licence for the marriage, and then 
this ceremony is omitted; and miniſters are not to cele- 
brate matrimony between any perſons without a licence, 
except the bans have been firſt publiſhed three ſeveral 
times; upon pain of ſuſpenſion, Wc; Can. 62, See the 
Stat. 7 & 8 V. z. c. 35. See Marriage and Stat. 26. 
Geb. . . % : LEW on 

Bancale, A covering of eaſe and ornament for a bench, 
or other ſeat; mentioned in the Monafticon, Tom. 1. pag. 
229634 40 | | 

Bane, (from the Sax. bana, a murderer) | Signifies 
deſtruction or overthrow: as, I will be the bare of ſuch 
a man, is a common ſaying; ſo when a perſon receives a 
mortal injury by any thing, we ſay it was his bane - and 
he who is the cauſe of another man's death, is ſaid to be 
le bane; i. e. a maleſactor. Brat. lib. 2. trad. 8. cap. 1. 

Waneret, (banerettus, miles vexilarius ) Sir Tb. Smith, 
in his Repub. Angl. cap. 18. ſays, is a knight made in 
the field, with the ceremony of cutting off the point of 
his ſtandard,” and making it 23 it were a banner, and ac- 
counted ſo honourable that they are allowed to diſplay 


Jarms with ſupporters; Canbden, in his Brittan. fol: 1 


expounded to fignify juriſdiction. Co: Lit.] liam 
15 III 1 Third, by letters pategt, Anno Regni /ui 13. And thoſe 


|of'it, one voluntary and upon oath, called abjuration; 


| ſignable over, not ſubject to forſeiture z and the company 
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their arms in che king's army " batons do, and may beat 8 


109. hath- theſe words; baneretti;- cum vaſſalorum nomen 

Jam deſierat,' a' baronibus /ecundi-erant; quibus inditum 

nomen a wexills ; cunceſſum illis erat militarir uirtutis ergo, | 

quadrato wexillo ( perinde ac barones) uti, ande & equites a 
vexillarii a nonmullis vorantur, Er. It is faid that they 

were anciently called by ſummons to parliament: and 

that they are next to the barons in dignity; appears by the 

ſtatute 14 R. 2. c. 11. and 5 R. 2. Star. 2. cap. 4. Vil. 

liam de la Pole was created baneret by K. Edward the 


| 


banerets, who are created//ub wexillis regiis, in exercitu re- 


|gali, in aperto bello, & uo rige perſonaliter præſente, expli- 
Baronets; as we may learn by the 
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maintain that knights Sanerers ought not to be made in a 
civil war: but Hen. 7. made divers hanerets upon the 
Corniſh commotion, in the year 1495. See Selden's Titles 
of Honours, f. 799. K : FER) 
 Baniſhment, (Fr. Sanniſement) Exilium, abjuratio, is 
a forſaking or quitting of the realm; and a kind of 
civil death, inflicted on an offender: there are two kinds 
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and the other upon compultion for ſome offence. Sraunif. 
PI. Cr. f. 117. By Magna charta; none ſhall' be out- 
lawed or baniſhed his country, but by lawful judgment 
of his peers, or according to the Jaw of the land. g H. 
3. c. 29 And by the common law no perſon ſhall be 
baniſhed, but by the authority of parliament; or in caſe of 
abjuration for felony, &c. but this is taken away by 
ſtatute, 3 Inf. 115. Stat. 21 Jac. 1. c. 28. See 46 
Jjuration. | | | NY 
Bank, (Lat. Sarcus, Fr. bangue) In our Common law; 
is aſanily taken for a ſeat or bench of judgment; as Bank 
le Rey, the King's Bench, Bank le Common Pleas, the 
Ber ch of Common Pleas, or the Common Bench; called 
alſo in Latin Bancus Regis, and Bancus Communium Placi- 
torum. Cromp. Juſt. 67, 91. Jus Banci, or the privi- 
lege of the Bench, was anciently allowed only to the 
king's judges, qui ſummam adminiſfrant juſtiti am, for in- 


TJ 


ferior courts were not allowed that privilege. | 
There are, in each of the terms, ſtated days, called. 
days in bank, dies in banco, that is, days of appearance in 
the court of Common Pleas. They are generally at the 
diſtance of about a week from each other, and regulated 
by ſome feſtival of the church. On ſome one of theſe 
days in bank all original writs muſt be made returnable ; 
and therefore they are generally called the returns of that 
term, Vide Black, Com. 3 V. 277. 
The adjournment day, or firſt return day after the trial 
of a cauſe, and whereon the diftringas jaratores is teturn- 
able, is called a day in Bank, until four days after which, 
judgment cannot be ſigned, The uſe of which four days 
is, that the party, againſt whom judgment is given, may 
have an. opportunity of moving in arreſt of judgment, if 
he thinks proper. £4 EG 5 
There is another ſort of bank, which ſignifies a place 
where a great ſum of money is to let out to uſe; returned 
by exchange, or otherwiſe diſpoſed of to profit: and a 
Bank of England managed by a governor and directors, 
eſtabliſhed by parliament, with funds for maintaining 
thereof, appropriated to ſuch perſons as were ſubſeribers; 
and the capital ſtock, which is enlarged by divers ſtatutes, 
is exempted from taxes; accounted a perſonal eſtate aſ- 


make dividends of the profits half-yearly, Cc. The 
fands are redeemable by the parliament, on paying the 
money borrowed: and the Cempany of the Bank is to con- 
tinue a corporation, and enjoy annuities till redeemed, 
De. During the continuance of the Bank, no body 
politick, &c. other. than the Company, ſhall borrow any 
ſums on bills payable at demand; and forging or altering ' 
Bank-notes, or tendering” ſuch forged notes in payment, 
demanding to have them exchanged for money, c. is 
felony. And officers or ſervants of the Company, that 
imbeail any Bank-nore, Ec. wherewith they are intruſted, 
being duly convicted, ſhall ſuffer death as felons. Yide - 
the ſtatutes 5 & 6 and 8 C9 . 3. c. 20. and 7 Anne, 
Je. See allo 1 Geo, I, c. 12. and 11 Geo, 1, c. 9. and 
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t 5 G,. c. 19. and many other Stats, relative; to the 
Bank in the Oct. Index to the Stats, Til. Bank. Tr 
Perſons not authoriſed by.the Bank, making or Su 
moulds, for the marking of paper, with the words, Banat 
of England, vifble in the ſubſtance, . or having ſuch. 
moulds: in their poſſeſſion, are. guiky of felony without 
benefit of clergy... 13 Geo. 3. c. 794 C lv 2 
Penalty of making and. iſſuing notes and bills engraved 
ta reſemble thoſe of the Bank, or haying the ſum expreſſed 
in white characters on a black ground, impriſonment, for 
any ſpace, not exceeding fx months. Id. $« 2. 10 
But innocent perſons poſſeſſed of ſuch notes carrying 
them for payment, not affected. Id. F. 3. 6 
Ve the ſtatute at large. See Stat. 24 Ces. 2. c. 4. 
for enabling the Bank of England to hold general courts 
and courts of directors in the manner therein mentioned. 
Bankers, The moneyed goldſmiths firſt got the name 
of baxters in the reign of K. Charles the Second, as by 
the words of an act of parliament, anne 22 C23 Car. 2. 
appears, —— Whereas ſeveral genſaus, bring gold/miths, and 
others, by taking u) or borreaving great ſums of money, and 
lending out the ſame again for extraordinary bire and profil, 


= 
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have gained and acquired to themſalyes the reputation and 33 


name of bankers, Sc. thus runs the ſtatute; but bankers of 
late are thoſe goldſmiths and private perſons in whoſe 
hands money is depoſited and lodged for. ſafety, to be 
drawn out again as the owners have occafion for it. 
Bankrupt, (bancus ruptus) Is ſo called, becauſe when 
the bank or ſtock is broken or exhauſted, the owner is 
ſaid to be a bankrupt, And this word bankrupt is derived 
from the Fr. bargueroute, which ſignifies a breaking or 
failing in the world: bangue in French is as much as wex/s. 
in Latin, and route is the ſame as vgffigium; and this 
term is ſaid to be taken originally from the Roman menſa- 
rii, which were ſet in publick places, ard when a tradeſ- 
man ſlipped away, with an intention to deceive his cre- 
ditors,, he left only ſome wefigia or ſigns of his table or 
ſhop behind him. Cewel, But a bankrupt with us ſig- 
nifieth generally either man or womap, that living by 
buying and ſelling hach gotten other mens goods into his 
or her hands, and hideth himſelf in places unknown, or 
in is own houſe, in order to deceive and defraud his 
creditors. 4 nfl. 277. W r 
For the . this bead, it will E 
proper to conſider, [2:5 mort $5244 2 ee | 


I. Who may be a bankruft, and by what acts a penſan may 
become %%. 2 9 E Vi 2107 
II. #ho may take out a commiſſion. of banktupt, and of the 
power and duty of commiſſioners, 156.26 1 
III. Of the chufeag of affignees, and of their intereſt in the 
bankrupt's gate; with the manner in which creditors 
are is prove their debts. | ; T 
IV. Of the diftribution of the bankrupt's eſtate. f 
V. Of the duty, privilege, diſcharge, and certificats of 
rhe bankrupt. | 3 


I, By Stat. 1 Jac. 1. c. 15. A bankrupt is thus deſcribed, 
wiz. All and every perſon who ſhall ule the trade of mer- 
chandiſe by way of bargaining, exchange, bartering, or 
otherwiſe in groſs, or by ſeeking his or her living by bay 


iog and felling, who ſhall. depart his houſe, or abſent | 


himſelf, or ſuffer himſelf to be arreſted for any deht or 
other thing not grown due, for money delivered, wares 


fold, or other good conſideration; or ſhall ſuffer himſelf |'g 


to be outlawed, or go to priſon, or fraudulently procure 
himſelf to be arreſted, or his money or. goods attached; 
or make any fraudulent conveyance of his, lands, goods, 
or chattels, whereby his creditors may be defeated-in the 
recovery of their juſt debts; or being arteſted for debt 
ſhall lie in priſon fix months, or more, upon ſuch arreſt 
or detention, ſhall be adjudged a bankrupt. 

Toe 24 Jac, 1. c. 19. hath other deſcriptions of a 
bankrupt ; but they are all declared void by a late ſtatute. 
It is not buying and ſelling of land, but of perſonal 
things, that will make a man liable to be a bankrapt; nor 
is it buying only, or ſelling only, but both buying and 
ſelling. Every one that gets his living by buying and 
ſelling in trade and merchandiſe, may come under the de- 
nomination of a ban/rift, upon his failing therein, But 


old debts continued on new ſecuri 


ſubject to the bantrupt laws, an 
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adventurers in the Elf ee company, meh ber of be 
Hay of England of the Kanals de company,; and other 
ocieties, . a 


ſhall. not be. adjudged: bandruprs,. in reſpec of 
their ſtock, Cc. 


— 


ei Alſo no perſon concerned .as.xeceiver 
general of taxes, Ge. ſhall. bea banfraps :/, and farmers, 
c. are excepted out of the ſtatutes ns buying 


graziers, 
and ſelling is not their only or principal means of liveli- 
Hood. 14 Car. 2. c. 24. But, wide. the Ratutes 4 Aua. 


r. 17. $ Ann. c. 22. 3 Ges. 1. c. 16 . 1 6, 24. 
10 Aan c. 15. 7, Geo. 1. c. 31. 3 Gao, a. b. 29. 5 Gro. 
2. c. 30. 24 Geo. 2. c. 57. 28 Geo, 2. c. 13. tf. 22. 
91 wk, Fe Ie Soo. t en eg 00 , 
An ing-Keeper is not within the 8 for though 
he buys provitions to be ſpent in his houſe, yet he doth: 
not properly ſell it, but utters it to his gueſts at no cer- 
tain price. Cre. Car. 395. A ſhoe- maker hath been ad- 
judged within the ſtatutes, as he lives by his credit in 
buying leather, and ſelling it again in ſhoes, Cc. And 
carpenters in Landon, weavers, dyers, tanners, bakers, 
brewers, vintners, &c. may be. bantrupts: but handi- 
craſtmen, huſbandmen, labourers, &c. are not within 
the ſtatutes, Cro. Car. 21. Cro, Fac, 585. 3 Mod. 


o. | 
It hath. lately been determined in the court of King's 
Bench, that a. wi&ualler, following the buſineſs of a wic- 
taller anly, is not within the bankrupt laws. In the caſe 
of Perkin v. Proctor and Green, vide Wilſon. Rep. par. 2. 
. 382, Sc A feme ſole merchant in London may be a 
bankrupt. And in Creole and Pigeon. 1852 

If à merchant gives over his trade, and ſome years 
after becomes inſolvent for money he owed while a mer- 
chant, he is a Sarkruftc but if it be for new debts, or 
ty, ĩt is Otherwiſe. 1 
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By Stat. 5 Gee. 2. c. 30. fe. 39. Perſons dealing as 
bankers, brokers, and faQors, being, frequently intruſted 
with large ſums of money, and with goods and effects 
of very great value belonging to other perſons, are de- 


"| clared to be ſubje& to all the ſtatutes made concerning 


bankrupts, b e vet; N „Da ads eee 
Ey Stat. 5 Ges. 2. c. 30. ſet: 40. No driver of .catile, 
or any receiver general of taxes, ſhall be deemed a bank- 


Tupt. 0.41545 . 2. 
An ironmonger, who buys rod iron, or har iron, and 
p into wares, may be a Sankrupt. 


24 A Os 


cauſes it to be worked u 
| Goof. 11. Stone 120. | 
A ſaleſman may be a bankrupt, Good. 2 
Perſons reſiding abroad may be adjudged barkrupts 
here, Thus wi $429 be N 

A mas born in England goes over to Ireland, and there 
trades and buys goods in Zaglaad, and ſells. them . in 
Trelaud, and r in England becomes bank- 
rupt, adjudged a bankrupt in England. Raym. 375. A 
gentleman of the Temple went to Liſbon, and traded to 
England and broke; it was adjudged, he was a bankrupt 
by reaſon. of his trading hicher and back again, which 
gained him eredit here, though he was out of the realm. 
' Salk 110 K NN N nds 
- By 4 Geo. 3. c. 33. Members of parliament are made 
ſubject to bankrups laws ; but not ſubject to arreſt, except 
in caſes made felony by thoſe laws. n 364 
The ſtatutes relating to bankrupts have been adjudged 
to extend to phyſicians, when they have been proved to 
have traded or merchandized, or to bave bought and fold 
goods, effects, and merchandizes, and accordingly on the 


29th. of OZeber 1726, a commiſſion of - bankruptcy was 
taken, out againſt. Doctor John Lane, a phyſician in Brie 
ol, and he was found a bankrupr, on his being proved a 
dealer in copper and lead. Dev. 9. And every one who 
buys and ſells goods and chattels, Wc. and thereby en- 
deavours to get a liviog, is, in reſpect of ſuch trading. 
| y other profeſſion that they 
follow being out of the queſtion, 1 0 
Private gentlemen may be 4ankrupts, though never bred 
up to trade, but have only inveſted their money in it, in 
order to make better intereſt thereof, notwithſtanding they 
have never acted or appeared in the trade, or been known 
to any perſons trading with the perſon to whom they ſa 
lent the money, or been perſonally concerned in the buy- 


ing and ſelling any goods whatſoever. See Daw. 9. you 
why 
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Won” ſtatutes, _ and are briefly thus: ao 0-215 K 
-1. To depart the realm Sod Kh hath 
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himſelf from and 7 oid his creditors. 
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| © whereby his credicors Hain a ad may be defeated of delay 


2 2. And, if the editor miſtakes not, a warrant of 
deen entered, and execution levied on all, or the great 
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= has been adjudged” ſuch a fraudulent conveyani 
and, conſequently, an act of bankruptcy. 


9. Being arreſted for debt, to lie in priſon two mont 


tion for debt. 
10. To obtain privilege other than that of parliame 
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12. To refer io any court any petition. or bill 


-them to accept leſs, than their juſt debts, or to procu 
time,” or longer days of payment, than was given at t 
time of their original contradts, _ « 47. 21 Jace I. c. 19. 


fee. 2 

13. "Por bidkrapt e pay, {a 1 ok ſecure N 
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By 4 Geo. 3. c. 3 33, N. egleding 57 make facisfa8ion. * 
any juſt debt to the amount of 100 Within two months 
after ſervice of legal proceſs, for ſuch debt, upon any 
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1 5 241 
40 Perſons who are ſecutity for another may come in 35 
creditors. Cro. 7 ac. 127. I ian $231} 3 . 1 i 
But a ſeller of lands need not come in as, a creditor for- 

the remainder of his purchaſe money, 1.#ern. 268. 
If a creditor advances money to a bantrapt after a com 
miſſion ſued out, though he did not kaaw it, he will lo 
Dis money. -2 Fern, 156-4 + . 10d | 
When money is obtained b adgrhent in action of debt, 
and the plaintiff becomes Jan lfapt, and a commiſſion of 
dead i akeh ont againſt him, though, the ſerif way! 
bring the money into court, it ſhall. be delivered. tothe 
' plaintiff, and not the aflignee- of the commiſſion, unleſs 
| be take out a _/cire facies againſt the defendant, in order 
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it ſeems the judgment ſhall: bind the. Sandy: 


baſer was do pay: the bankrupt, the ſame - ſhult ue li- 
16 Menbankeüptey, 1 Pow. Vll y 3. 
he odtigerts a 
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bottomree or re 
or aſſured may claim and aſter loſi probe his debt 


obligee 
in Libs — if che loſs had happened beſbre the ſu- 
ing forth the commiſſion; and have à propoftionable di- 


viqend. And the bankrupt fall be diſcharged from the 


debt due by the bond or poliey, aud have all advanta 
of the ſtatutes now in force; as" if the contingeney had 


happened before the ſuing forth the commiſſion. . 
Stat. 19 Geo. 2. c. 32. e S035 Ts Hatten 10 Ray. . 
If a creditar has 100 J. due to him ſrom two bankrepts, 
and proves his debt of 1004. under the firſt vommiſſion, 


+ and receives 40%. for the 1001 he ſhall only come it a8 a 


creditor fox 601. under the ſecond commiſſion. 2 Per. 
1 Bui 8 * atod & 

A merchant mortgages his land; e mortgagee" m 
chuſe to come N groe 1006. d 
4. makes a-mortgage; and-afterwards à com miſſion of 
bankruptey i taken Qut-againſt him, and commiſſioners 
make an aſſignment of his eſtate, and then B. lends 
20004, to the bankrupt on a ſecond mortgage, having 
no notice of the bankruptcy, and afterwards he gets in 


| the bankruptcy. 1 Vent. 193. Q. If ſuch a caſe 
2 to 78 whether - courts at We/tminſte1 
would not, on motion, and producing the commiſſion and 
_ affignment, order the money to be paid over to the aflig: 
nee? the property being diveſted out of the plaintiff, and 
it being a part of his eſtate and effects, which the aſſignet 
zs to diftribute. A plaintiff that hath a deſendant's body 
in execution, who becomes bankrape,, ſhall not come in to 
be relieved by the ſtatutes: but if the plaintiff recovers 
damages, Qc. againſt the defendant, and hath judgment; 
and then the defendant. becomes bankrupt, the plaintiff is 
a creditor ; for it is a debt due to him, and action of debt 
lies on the judgment. _ Cro. Car. 166. If a debtor to a 
' bankrupt. pays him. his debt voluntarily, he muſt pay it 
over again; but it is otherwiſe. in caſe, of payment by 
compulſion of law. 2 Fext. 258. Suretics or bail, when 
they have paid the debt, may come in as, exeditors, 


the firſt mortgage. The prior mortgage: ſhall} not pro- 
tec the morigage ſubſequent to the han eruptey. 2 Fern. 
157. Ord O51 v: 2? qi REF WH ESRC 
A merchant pledges goods, and becomes a bankrupt, 
the party. need not come in. Stone 130. 1070 Nn 0 
An executor becomes a bankrupt, a legatee ſhall be re- 
lieved. Ston⸗ enn 11; foe een en 1 a 
„I tbere be an act of bankruptcy committed, aud a cre- 
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ditor obtains a judgment ſubſequent to it, then à commiſ- 
hereby avoided. 


2h 


ſion is taken ont; now the jadgment is 
12 Mad. 446. . 0255 bo Henry ors unge 

Rent due to a landlotd is a debt of the higheſt nature, 
and affects the 3, chzttels, and ſtock of the tenanc 
upon the premiſes; and (if there is no ſeizute made by 
the, landlord) in the caſe of an execution or extent, a 
year's rent is to be reſerved for him, as en the 


Thoſe that attach goods of the bankrupt, are to come in | itatate 8 fan; c. 14. . bet eo nh 


as creditors. And aliens as well as denizens may come in 
_ as creditors; for all ſtatutes concerning bankrupts extend 
to aliens, who Gall, be ſubjeQ to the laws againſt bank - 
rupts, &c, Hab. 287, Stat. 21 Fac, 1. c. 19. 
Though a creditor, cemes under a commiſſion of bagk- 
rupt, and proves his debt, heing prevailed to be an aſ- 
ſignee, being informed that otherwiſe he will loſe his 


debt, yet if the bankrupt has no eſtate, the creditor may | p 


take the bankrupt in execution, if he will waive any 
| benefit of the ſtatute: 1 Peer, Mill. 560.) + 
Creditor coming in under a commiſſion, though only 
to prove his debt, and oppoſe. the  bankrypt?s obtaining 
his certificate, yet he ſhall not ſue the'bankrupt at law, 
unleſs be will waive all benefit of the commiſſion, as to 
the dividends ; and by the Lord Chancellor Lia ordered, 
he ſhould waive it as to voting, agatoft, his certificate. 


% * q 
« 
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But in commiſſtons of bankruptcy it is otherwiſe, and 
though ; no, commiſhon can remove or carry away any 
, goods belonging to the bankrupt, if the landlord ſeizes 
for the rent before the goods are removed, and he is to 
be firſt diſcharged, even if there are ſeveral years rent in 
arrears yet if the landlord does not ſeiae beſore the com- 
miſſq; cf bankruptcy carries away the goods from off the 
remiſes, he muſt then come in as a ereditor for his rent, 
with the reſt of the bankrupt's ereditors. Dav. Bank. 
4 % ba ies To een 103 eee eee 5 

Mlle if.there ure not ſufficient goods upon the iſe 

[to pay thedandlord's' rent, he can then only take what 
goods there ate upon the premiſſes, and after they are ap- 
5 and ſold, as the law, inicaſes of diſtreſo ſor rent, 
directs; then the landlord may come in as a creditor for 
the rent remaining due to him, with the reſt of the cre- 


will proceed at law, or come in under the commiſſion; 


and if he has received any dividend, be is to refund it, 


As to the manner of creditors proving abeir debt, they 
may prove them without paying any contribution ou ac- 


But nos the creditor is to make his eleQion, whether 2 under the commiſſon. Dav. Bab. 344. 


but may oppoſe the certiſicate. Dau. Bank. | ve. 
. Creditors by  recogniſances, ſtatute - laple, or. judg- 
ments, ſpecialties with penalties, attachments and ſecu- 
Titie*, where no execution or extent ſued out, ſhall only 
be relievcd as 10 a ratabie part with the reſt of the ere - 
ditors, without any regard to the penalty; and to prove 
their debt under à commiſſion of bankruptcy... 1 Peer. | 
Will, 2. | . fr age es th or woah 6G A2-414544 
Fg — feĩſed of lands in fee, gives judgment to B. 

and then ſells the lands to C. and. afterwards becomes 

bankrupt; though the judgment-creditor cannot come in 

for more than his proportion with the bankrupt's credi- 
tors: yet it is ſaid that he may extend the land in C. the 


count of the ſame: and the commiſſioners after they have 


declared the party to be a bankrupt ſhall cauſe notice 
thereof to be given in the London Gazzrze, and ſhall ap- 
point a time and place for the creditors to meet, in order 
to chuſe aſſignees, at which meeting the ſaid commil- 
ſioners ſhall admit the proof of any creditors debts, that 
ſhall live remote from the place of ſuch meeting of the 
commiſſioners, by affidavit, or, being quakers, by ſolemn 
affirmation, and alſo permit any perſon July authoriſed 
by letter of attorney from ſuch creditors, oath or aſſitma- 
tion being made of the due executÞbn thereof, either by an 
affidayit ſworn or affirmation made before a Maſter in 
Chancery, or before the commiſſioners vi va weeez and in 


purchaſer”s hands, C. having purchaſed befgre the bank- 
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121. By 1 Jac. 1. 6. * Mp Actions againſt” commil-| 
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| force of the 13 _ 6 7. or that ſtatute, the defendants| 
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dividends: and after th 25 ration f 
ur months, and within tyelve months, from the time of 
2 of ſuch commilhion, cauſe at leaſt 21. "days püblick 
notice to de given in: * 15 Gazetre, bf the time and 
place the commiſſione affignees intend to meet. to 
make a « videos, xg ee of ſuch bankrupt s eltate| 
and ef effeQs; at wb bich time he creditors, who have not 
before p dove their "debts, fh mall then be at liberty to prove 
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n 5s the party Has the ue? 10 C0. 96, IB. © 454% 


, 43. Hard 468. 


1 tenant in tail bar 


Ka 


A matt y rd ad 
ors” 5 — utüral "Topitity.”" 1e Ce 
of money dughe to be exprefled, ad it ought | 


to have all the other circumſtances of a be ain and ſale; 
but this ſhall operate 2s  covEnant $0 fand ſeiſed,'zf there 


1 7 Co. 40. 2 Co. 4 Crb. 
Feat. 137. 1 Lev. 56. But 27 Ss. $2 49: 
"If a a fon and heir bargains: and telle the it überitanee of 


fer; the ſame law of a releaſe. _ Keifm, 84. 8 


265. 87 
17 an infant bargains ang ſells his land by dee@indented | 


d inrolled, yet he may plead non-age; for notwith- 


Common-law,, * was, ang | N is Kill defeazible 
by non-age. 2 Inft, 673. © * 

If 2 huſband ſeited of lands in right of his wife, or te⸗ 
vant in tail bargains and ſells the trees growing on the 
lands, and dies before ſeverance, the bargainee cannot 
TER cu; them down” and take them Away. Me. 


ire a wife joins with her hoſband in a * 1 fd ale 
by deed indented and inrolled, of her lands, vet it ſhall 
not bind her, for the wife cannot be examined by any 
court without writ, and there js ho writ allowed in this 
caſe, which i is for the better ſecurity of wives, who are 
by our law indirely ſubjected to the will of the huſband. 


2 1 673. 
there be two jointenants, and obe of dem makes 
a bargain and fale of bis owneltate in fee, and then the 
other dies, the other moiety ſhall ſurvive to "the bargainor; 
fince the frechold is in the bargainor the inheritance 
continues but if ſuch joigtenabt had bargained und ſold 
0b un, Hatun ſaum in fee, thoug h he died before: inroll- 
ment; yet, if the deed werd afterwards inrolled, the 
moiety would not ſurvive, bat would a to the pn 
Cre, Jac, 53. Co. Lit. 186. 1 Bult.'3. F 7 
A to the words neceſſary, © " a | 
"Fe ery words SH a fell are not pey abſolute ne- 
ceſity in this deed, for other words equivalent will fuf- 


fice; as if a man ſeiſed of lands in fee by the words alien gain 


or grant. fell the ſame to another, the deed being made 
in con deration of money, and indented and inrolled, 
will be an effectual bargain and /ale, In ſhort, whatever 
words upon. valuable confideration would have rſed an 
vſe of any lands, c. at, Common law, the ſame would 
amount to a bargain and ſale within this ac; as if a man 
by * tc, for a valuable” confidetacion covenants to 


lands cannot paſs without indenture, 2 . 678. 


made within fix montbhe ufterttht into oi cher desde, Slat} 


on 7 our — or th ib maybe a good 
| JOEY 


x60, en. x. Co. 143 154 Co. Lit, 151 N 
: r they 


ſupptied : 
and Ifter'@ verdict on trialz it ſhall be intended that 
108. If lands are 


BAR 


gag bie e Sy. FR 13 


r low e . ea 
0 0 n , 
words lonlyyifor ig wks thelconffdergriomaintt in . RY 
raiſed the gle, but fince the ſtatute e u 8. — — | 


7 nA | 
P.7 nas are t bs in ig ud | 
| tiy.coats-at aer, ire 
chu whore the parry erat des) yrs 
es of dhe peace e. Mrd the inrviment halls be - 


27 H. S. 16. Vide: Fab. e Su. Wehon\, win 
Caran Nen JP 19g / Avi IS Wan avian dh V * 44 N 

N .2% us. 0 een Np WR 03000 

Ile fs e tbr confulerationiand iarolment."\n vorn 
N Ne Nee &+ Vo phe Wen wet wag in N d ; 
rb ana WR. A eres ns, SY PPE WM 
—_ ands in theſe-deeds © and for a com- 
of Ne, is n gονν n¹]deration x! but nos 
general words for divers. conſiderationo, &. ane 
707 Where möney ia mentioned tobe paid) ina 
and ar, and in truth no money is paig ſome o 
al du ſalii 
becauſe no; ONS that which is ex- 
che. deed except it comes to be g 
ed whether leut or n upon the- ſtatuteagainſt 
90. If no conſiderstion o mn. 

ney is expreſſed in 2 deed ef bergan. ani //ale, "it may bs 
by an averment that it was made ſor 


ſevidente was given ut the _— Paid? u 4 

a /old for money vi 
deed is io be inrolled —. to the ſtatute; 22 
be in conſderation of money, and natural aſfection, Ee. 
the eſtate will ſs wirhous.ites 2 Aff. 1673231 2 Lev. 56. 
If a mas, in conſideration of ſo much money to be 


paid at a day to come bargains and ſells," the vie paſſes 


preſently; and after the day the party has an aRion for 
the money, for it is a ſale; be 20008 wg. Jene 
8 Mer %. „ way __ * 1 Lia 
With ciſpadt to the invollment, oo . LEA, 
If the deed of bargain and ſale be 908 zaelled w. i 
the ſix months (which are to be reckoned after twenty- 
eight days to the \month,"thedayiof the date taken ex- 
clifively) it is of no force; ſo that if aiman and 
ſells his Jand to me, and the trees upon it, although the 
trees might be fold by deed without inrolment, yet in 
this caſe if the deed be not inrolled, it will be good neither | 
for the trees nor the land; - Dyer 90 „ 7. Rep. 40. 2 
Bal. 9. A bargain ee ue ene ch an ad : 
vowſon is appendant by: indenture not intolled, will not 
paſs the Fw or the manor, for it was to e a- 
pendant. "Bro. Caf. 24 Dis io G T meta: & 
But in ſome — 4 cred with bees by: way 


of bargain and ' ſale, by reaſon of ſome defect therein, it 


may be good to another purpoſe. Dyer o... 
If two bargains and ſales are made of the ſame 3 


to two ſeveral perſons, and the laſt deed is firſt inrolled; 
if afterwards" the "firſt! deed is alſo inrolled within fix 
months, the firſt buyer thall- have the land; For when the 
deed is inrolled, the bargainee is ſeiſed of the land from 
the delivery of the deed, and the inrolment ſhall relate to 
it. Hob: 165. Wod's Toft. 259. Neither the death of 
the bargainor or bargainee, beſbre the intolment of the 
deed 0 dafguis and ſale, will binder the paſſing: of the 
eſtate to the inet: bat,” the eſtate of freehold. is in 
the bargainor, until the deed is ĩnrolled; ſo that the bar- 
gainee cannot” bring any action of 'treſpaſs before entry 
Rad: though it is ſaid he . ſurrender, aſkign, COLD 
Cro. Jue. 52. Co. Lit. 147 0 H woo tins”! 
A bargainee ſhall have — incurs after the bar- 
n and ale, and befgre the inrolment. S/. 3 tb. Upon 
the inrolment of the deed, the eſtate ſettles ab initio; by 
the Stati*27 H. 8. 4. 76. Aud the ftatate af inrelment 
ſays, that it ſhall not veſt; except the deed be inrolled: 
and when it is inrolled, the eſtate veſts Profenciy; by the 
ſtarote of uſes. 1. Danv. Abr. 696. ns | 
"Every deed may be” inrolled- at emen for 
its ſecurity. If ſeveral ſeal 4 deed of bargaid and. — 
| an 
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acknowledge it, and thereupon the deed 


mept. within the ſtatute, 


ed; this'is a good jncol 
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1 W | 5 
and but one 6gnibcation. it agrees with other nations, whore Haren = 
is ine m within the ſtatute. are as much as provincie : ſo that barons are ſuch, as... | 
| Style g63,' Noog can, %%% Jandy, have (he Boytlnatne ß 
that hath not the actual 2 thereof t the time of the king; ſome having greater and others" leſs authority "a 
the ſale; if be bath not the paſſelſion, the deed mult be within their territories. It is probable, that formerly, ia 
ſealed pon the land, to make it good. 2 f 672. ., 1 | this kingdom, all thoſe were called been that; had ſuch”, | 
Lill. 200. J eigniones as we now call c:uriz-baraw;, 25. they ze it 
_ Houſes and lands in Lenden. and any city, De, are {this day called ſeigneurs in France, who have any manor 
exempted out of the ſtatute of inrolments. 2 IH. 676. þ or lordſhip: and on after the conqueſt, all ſuch came to 
1 Nell. Abr. 3. Parliament, and ſit as peers in the Jords houſe. But 
But the general method now uſed to convey; eſtates, is, | when by experience it appeared that the parliament was 
by leaſt an releaſe, whereby the poſe7en and the Fre 1m- | too much thronged by theſe. Barons, who were very; no-. | | 
CCC c Oo | 
e AA, none bot the Sarenef majores ſhould come to parliament, | = 
LOOT . 0 x a TS their extraordinary wiſdom, intereſt, or quality, .. 
IV. In regard to the manner of pleading a bargain and | ſhould be ſummoned by writ, _ Aſter this, men obſerving _ ; = 
ale, it is to be obſerved, that the eſtate of nobility to be but caſual, and depending | 
CO merely upon the king's will, they obtained of the king 
In pleading theſe deeds, the deed itſelf muſt be ſhewn letters patent of this dignity to thera and their heirs male, 
under ſeal. 1 /. 225. For though the intollment ber who were called barons by letters patent, or by creation, _ 
ing on record is of undoubted veracity, being the tranſ- whoſe poſterity are now by inheritance thoſe barons ths © 
action of the court; yet the private deed has not the ſanc- are called lords of the parliament; of which kind the 
ion of a record, though publicly acknowledged and inroll- | king may. create at his pleaſure. Nevertheleſs there are i 
ed; for it might have been falſely and fraudulently dated, | ſtill barons by writ, as well as barons b letters. patent: 4 
or ill executed, Co. Lit. 225. 6, 251. 6. 2 Inſt. 673. and thoſe barons who were firſt by writ, may now alſo F 
4 C5. 71. 5 Co. 53. 2 Rel. Rep, 19. .. [juſtly be called barons by preſcription, for that they and 
It muſt likewiſe be ſet forth that the inrolment was | their anceſtors have continued barons beyond the memory 
within ſix months, or /ecundum formam f atuti, &c. vide, | of man, The calling up by writ is at this day ſeldom 
Allen 19. Carter 221. Style 34. S. C. ..._.... | praftiſed unleſs it be to ſummon the ſon of ſome lord to 
In pleading a bargain and ſale, the party ought fer parliament, in the life-time of his anceſtor; for creation 
larly to aver payment of the money. 1 Leon. 170. See] by letters patent is almoſt altogether in uſe. 2 Inf, 48. 
vor 504. „ Ide original of barons by writ, Camden refers to Kin 
In replevin the caſe upon the pleadings was, that the | Hen. 3. and barons by letters patent, or creation, com- 
defendant made a title under bargain and ſale, inrolled | menced 11 R. 2. Camb. Brit. fag. log. To theſe is 
within-fix months, and the ſtatute of uſes, and did not | added a third kind of barons, called barons by - tenure 
ſhew that it was in conſideration of money; but adjudgec, | which are fome of our ancient Nee ap” Mharit: ahy 
that after a werdi@, as this caſe was, it thall be intended, | biſtops, who, by virtue of baronies anrexed to their 
that evidence was given at the trial of money paid. | biſhopricks, always had place in the lords houſe of pa - 
x Fent. 1. |  |[liament, as barons by ſucceſſion. Sager of Honour, Ib. 
The party that claims by any bargain and ſale, muſt 4. cap. it. 
ſhew in what court the deed is inrolled, becauſe he muſt | There are alſo Barons by offices as the barons of the 
ſhew all things in certain that make out his title; other- | Exchrguer, barons of the Cingue Ports, &c, of which you 
wiſe his adverſary would be put to an infinite ſearch be- may read under their proper heads, Ia ancient records, 
fore he could traverſe with ſecurity. Telu. 213. Cro. | the word bares included all the nobilicy of England, be- 
Fac. 291, S. C. Yelu. 313. | A4 ccsauſe regularly all noblemen were barons, though they 
We have omitted the form, as uſeleſs ;—leaſe and re- had a higher dignity ; and therefore the charter of King 
leaſe being the ſafeſt method. | | Ed. 1. which is an expoſition of what relates to barons in 
"FP, | Magna Charta, concludes teflibus archiepiſcopis, epiſco is, 
NS, Ep ao baronibus, Oc, And the great council of the nobility, 
The manner of zare/ling a Deed. _ when they conſiſted, beſides earls and barons, of dukes, 
| 5 „ I marqueſſes, c. were all comprehended under the name 
E it remembered, That on the ... . day, &c. bere in the d la councell ae baronage. Glanv. c ap. 4. Theſe. barons 
fame term before the lord the king at Weſtminſter, came | have given them two enſigns to beta of der 7. 
A. B. of, &c. in the county of M. gentleman, in bis proper | ties; firſt, a long robe of ſcariet, in reſpe& whereof they _ 
perſon, and brought here into the court of the ſaid lord tht now | are accounted de magno concilio regis; and ſecondly they 
king, before the king himſelf at Weſtminſter, a certain inden- | are girt with a ſword, that they ſhould ever be ready to 
ture, which he hath acknowledged to be his deed: and he de- defend their king and country. 2 If. c. A baron is 
fired that that indentube in the court of the lord the now king | wir notabilis & principalis: and the chief burgeſſes of 
before the ſaid lord the king at Weltminſter, might be of | London were in former times barons, before there was a lord 
record inrolled: and it is inrolled in form following, that | mayor, as appears by the city ſeal, and their antient char-_ 
is to ſay, This indenture, made, &c. { And fo inrol it ters. —Henricus 3. Rex. Sciatis nos cone e & hac præſenti 
verbatim: The term muſt be at the top of the roll. | charta noſtra confirmaſſe baronibus noftris de civitate noftra a 
Alfterwards is indorſed on the back of the deed, - London guod el gant fibi mayor de ſeipſes Hngulis annit, &. 6 
. | | EN _ | Speim. Gl. The Earl palatines and marches of England .. 
Inrolled in the court of the lord the kin”, before the king had anciently their barons under them; but no barons 
himſelf at Weſtminſter. of the term of 1h: Holy Trinity, but thoſe who held immediately of the kiog were peers _ 
ccc. in the firſt year of the reign of the lord George the Third | of the realm. Tis certain the King's tenants were called 
now ting of Great Britain, &c. | 5 | barons; as we may find in Mat. Fartſi and other writers: 
| | | Roll and in days of old, all men were tiled barons ; but this, 
| We take it, was only a term in the law, not a title of no- 
There is a bergen and alt of kd, for which vide bi fr) 
Contract, &c. . 3 Barony, (Sareria) Is that honour and territory which 
| | „„ | | gives title to a baron; comprehendin not only the fees _ 
Barkarp. {barkar:a. corticulus)' A tan-houſe or place and lands of temporal barons, but © biſhops. alſo. who 
to keep bark in for the uſe of tanners. New Book Entr. | have two eſtates; one as they are ſpiritual perſons, by 
tit. Me. Corp. Polit. 2. 4 bh Ireaſon of their ſpiritual revenues and promotions; the 
Baron, (aro) Ie a French word, and hath divers fig- [other grew from the bounty of our Fagliþ kings, whereby _ 
nifications herein England. Firſt, it is taken for a degree they have baronies and lands added to their ſpiritual 
of nobility next to a viſcount. Brafon, ib. 1. cap. 8, | livings and preferments. The baronies. belonging to 
. ſays they are called barones, gua/i robur belli. In which biſhops are by ſome rf tage, becauſe er el Mera. 
Rl | | 8 
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Ra refiin"&it ebat , & 4 Aide in fendum tentatuy. | 
Blount.” | Barony, Brew ſays, (45. 2. cap. 34) i 4 
Ne and therefore if an inheritance be to be 
wided udn . e chough ſome chpital meſfſu- 
ages may de divided, yet # e, e ft capu 
conitatus wel capt batoniz, they may not be parcelled. 
In antient times thirteen kuight' fees and 4 quarter made 
a tenure pey barobiam, which amounted to 400 markt * 
Baronet, (Zaraxecea;) Þ a dignity or degree of ho- 
not, which e before 5 knights, as knights 
of the bath, Eights bachelors, Sc. except Banzerers, made 
hab il ri in exercith regal in aperto belle, & ig/o 
rege oat preſeate, This order of baronets was in- 
ſtitured by King James I. in the year 1621, with ſuch pre- 
cedency as aforeſaid, and other privileges, &c. eir 
number at firft was but two hundred; but now they are 


without limitation: they are created by patent with an | | 


babendum fibi & heredibus maſeulis, Ge. And their dig- 
nity, on fo firſt inſtitution, was a kind of purchaſed ky. 
nour, by men of great eſtates, qualified for titles. 
Baron and Feme, Are huſband and wife, by our law; 
and they are adjudged but one perſon. Under this head 


I. The legality'of the marriage," and the nature of mar- 
yrage contract. e eee i oy 
I. What, as and agreements of tht wife before mar- 
bind the buſband. „ | 
In. Of the huſband's power over thi perſon of bis wife, 
all of ber remedy for any injury done to ber by bim, and 
of aZions by him for criminal converſation with her. 
IV. Of bis intereſt in her eftate and property. 
V. Where the huſband ſball be liable to the wift's debts 
contrafed before marriage; and therein of a wife that is 
executrix or adminifiratrix. ts | 
VI. Of ber contratts during marriage, and how far 
the Euſband is bound by ſuch contracts. 8 
VII. Where foe alone Hall be puniſhed for a criminal 
offence, and where the huſband ſball be anfwerable for 
Uhat be dhe) is a civil ade, 5 
VIII. What a. dine by the huſband or wife alone, or 
ointly with the wife, ail bind the wife ; and therein of 
4 agremtent or diſagreement to ſuch ads after the death 


of the huſband. | | 
IX. Where the huſband and wife muſt join in bringing 
ations. 


X. Where they muſt be jointly ſued. 3 
XI. Where a wife hall be canfidered as a feme ole. 
XII. Of divorce, ſeparate maintenance, and pin-monty. 


I. Marriage is a compact between a man and a woman, 
for the procreation and education of children, which is 
to continue during both their lives; and it may be cele- 
* 4 in a private hoaſe as well as ina church, 1 New. 
Abr. 283. | | 

Before the time of pope Innocent the Third, there was 
not any ſolemnization of marriage in the church; but the 
man came to the houſe where the woman inhabited, and 
led her home to his own houſe, which was all the cere- 
mony then uſed. Moor 170. Per Goldingham, Poctor 
of the Civil Law, argaendo. © | 

The age of conſent to a marriage in an infant male is 
fourteen, and in a female twelve; but they my marry 
before; and if they agree to it when they attain theſe 
ages, the marriage is good; but they cannot diſagree be- 
fore then; alſo if one of them be above the age of con- 
ſent, and the other under ſuch age, the party ſo above 
the age may as well diſagree as the other; for both muſt 
be bound'or neither. Co. Lit. 33, 78, 79. 2 . 434. 
3 Ia. 88, 89. 6 Co. 22. 7 Co. 43. 1 Rol, Abr. 340. 

A man within che age of fourteen (his age of conſent 


to marry) takes a woman to wife, they are baron and feme, 
o 2 he may have treſpaſs di mulicre abduda cum bonis 
viri, e. KY 

By the flatute 32 Hin. 8. cap. 38. it is enacted, 
That no reſervation or prohibition (God's law excepted) 
mall trouble or injpeach any marriage without the Levi- 
tical degrees, and that no 2 of what eſtate, degree or 
condition ſoever he be, 


Seren conſis (ithlk ie King's eb, 6 
Grict's other 18nith'and dehitionz, to any pr 


i, 8. 4. 22. 28 fl 


= ; * | | 


aby 'of ki" 
eſs, plea or” 


Wegation eoditraty io the tarts.” Fo? t podle of - 
ee, he >. Lil, aft, 5 BY e, 


Nix. 8 50 Bm Bee: jh, e 
Before Which the ecclefialtical” courts had the ſole 2 
diction of matrimonial eauſeg. See 1 Ed. 1. he: 
Circa, Arat. Hob. TOY Ce. „2 Taft. 


cane 18. Co, Lit. 235. . 
683, 684: © See Yaayb. 214. But if a man marties' his 
'couſin within the degrees, or his mother or ſiſter, they 
contin kawband and with uff s ſentence of Grose be 
'protiouneed. 1 Ret. Abr. 349, 357... 
By s 7 Will. 3. cap. 6. By 7 & 8 Will. 3. cap.” 
15 By 10 ax. cap. 19. Certain penalties were in- 
ited on parſons, Ce. marrying perions without pub- 
lication of bans or licence, as as on the man ſo married. 
"And by 26 Ges. 2. cap. 33. 5 e 
All bans of matrimony ſhall be publiſhed in an audible 
manner in the pariſh church, or in ſome public chapel), 
Where the perſons to be married dwell; upon three Sun- 
days preceding the ſolemnization of marriage: and when 
the perſons dwell in divers pariſhes, or chapelries, the 
bans mall be publiſhed in the church or chapel where 
each of them dwell; and where both or either dwell in 
any extrapafochial place having no church or chapel, | 
then the bans ſhall be publiſhed in the pariſh church or 
chapel belonging to ſome pariſh or chapelry adjoining to 
ſuch extraparochial place. 1 1 
* And in: all caſes where bans ſhall have been publiſhed, 
the marriage ſhall be folemnized in one of the pariſh 
- ar opp or chapels where ſuch bats have been pub- 
liſhed. 8 3 | PF. 
| Sed. 2, No parſon, &c. obliged to publiſh bans of 
matrimony, unleſs the perſons ſhall ſeven days before the 
time required for the firſt publication, cauſe to be deli- 
vered to ſuch, parſon, &c. a notice in writing of their 
chriſtian and ſurnames, and of their reſpective abodes 
within ſuch pariſh, Ce. and of the time during which 
they have dwelt in ſuch houſes reſpeQively. 
Se. 3. No parſon, c. ſolemnizing marriages be- 
tween perſons, both or one of whom ſhall be under the 
age of 21 years, after bans publiſhed, ſhall be puniſhable 
by eccleſiaſtical cenſures, for ſolemnizing ſuch marriages 
without conſent of parents or guardians, whoſe conſent 
is required by law, unleſs ſuch parſon, Ic. have notice 


þ 


hs 


| of the diſſent of ſuch parents or guardians, And in caſe 


ſuch parents or guardians, or one of them, publicly 
cauſe to be declared, in the church or chapel where the 
bans ſhall be ſo publiſhed, at the time of ſuch publica- 
tion, their diſſent to ſuch marriage, ſuch publication of 
bans ſhall be void. FR TD OE es 
St.. 4. No licence of marriage ſhall be granted by any 


| perſon having authority to ob ſuch licences, to ſolem- 
t 


nize any marriage in any other church or chapel, than in 
the pariſh «ak, or public chapel belonging to the pa- 
riſh or chapelry, within which the uſual place of abode 
of one of the perſons to be married ſhall have been for 
four weeks, immediately before the granting of ſuch li- 
cence; or where both or either of the parties to be mar- 
ried dwell in an extraparochial place having no church or 
chapel wherein bans have been uſually publiſhed, then 
in the pariſh church or chapel belonging to ſome pariſh 
or chapelry adjoining to ſuch extraparochial place, 

Seck. 6. Nothing herein contained ſhall deprive the 
archbiſhop of Canterbury and his officers, of the right 
which hath hicherto been uſed in virtue of 49 Hen. 8. 
cap. 21. of granting ſpecial licences to marry at any con- 
venient time or place. | | 

Se2. 8. If any parſon ſhall ſolemnize matrimony in 


any other place than a church or public chapel, where 


bans have been uſually publiſhed, unleſs by fpecial licence 
from the Archbiſhop of Canterbury; or ſhall ſolemnize 
matrimony without publication of bans, unleſs licence of 
marriage. be firſt obtained from ſome perſon baving au- 
thority to grant the ſame; every perſon wilfully ſo of- 
fending and convidted ſhall be adjudged guilty of felony, 
and be tranſported to ſome of his Majeſty's plantations 
in America for 14 years, according to the laws for tranſ- 
portation of felons, And all marriages ſolemnized in any 
other places than a church or public chapel, unleſs by 

| ſpecial 


I be admitted in any of the 
| 
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ell cence as afvrefaid, or without pubkcation of 
Varib, or licence of marriage from a perfon having-autho- 
rity to graft the ſame ſhall be vit. 
 , $$4,g. All proſecutions for en felony, ſhall be com- 
C 
Sies. 10. Aﬀer the ſolemnization of any marriage un- 
der a publication of. bans, it ſhall not be neceſſary in ſup: 
pore ſuch marriage to give any proof of the dwelling 
f the partie in che relpeaive parithers Ce, or where the 
marriage is by licence, it ſhall not be neceſſary to give any. 
proof that the uſual place of abode of one of the parties, 
5 four weeks as aforeſaid, was in the pariſh church or 
chapelry where the marriage was ſolemnized ; nor ſhall any 
evidence in either of the ſaid _ 5 received to — 
the contrary ig any ſuit touching the validiry-of ſuc 
| marriage.” This cfauls renders RN to Scotland unne- 
ceſſary, and almoſt invalidates the at. 
Se. 11. All marriages ſolemnized by Licence, where 
either of the parties not being ,a widower or widow, 
ſhall be under the age of 21.;years, which ſhall be had 
without the conſent. of the father of ſuch of the parties ſo 


- 


* 


vnder age, if living, or if deed, of the guardians. of hg 


erſon of the party ſo under age, or one of them; and in 
caſe there be no ſuch guardian, then of the mother, if li- 
ving and unmarried; or if there be no mother living and 
unmarried, then of a guardian of the perſon appointed 
by the court of Chancery, ſhall be void, 
Sec. 12. In caſe any ſuch guardian or. mother, or any 
of them, whoſe conſent is made neceſſary, ſhall be nor 
compos mentis, or beyond the ſeas," or ſhall. refuſe their 
conſent to the marriage, it ſhall be lawful for any perſon 
defirous of marrying to apply by petition. to the Lord 
Chancellor, who is hereby impowered to proceed upon 
ſuch petition in a ſummary way; he may declare the ſame 
to be proper by an order of court, 
Ses. 13. In no caſe ſhall any ſuit or proceeding, be had 
in any eccleſiaſtical court, to compel a celebration of any 
marriage in facie ecclefie, by reaſon of any contract 
of matrimony, whether per verba de preſenti, or per 
werba de futuro, entered into after the 25th of March 
1754+ 


cence, or uttering ſame knowing it to be forged, &c, 
RT. ⁵ ¼“mndm roo Head ein ed aero 
Se. 18. Nothing in this act ſhall extend to Scotland; 
nor to any marriages amongſt Duakers, or .amonglt per- 
ſons profeſſing the Jecoiſb religion, where both the parties 
to ſuch marriage ſhall be Quakers, or perſons profeſling. 
the Jeuiſß religion; nor to any marriage ſolemnized be- 
„/ ( ie. [fe 4 | 
By the 13 Sec. of this ſtatute the law for inforcing con- 
tracts in the ſpiritual court is altered, 
But in theſe cauſes the temporal courts have given a 
remedy by action, for the breach of promiſe. Cro. Eliz. 
79. Carter 273. In an action againſt husband and wife, 
the plaintiff declared that he promiſed to marry the de- 
| fendant's wife whilft ſole, and that ſhe the ſame time 
promiſed to take him for her husband, and averred that he 
tendered himſelf, and that ſhe refuſed, &c. It was 
objected that marriage was no advancement to a man, 
though it was to a woman; alſo that no time was laid. 
when this agreement was to be executed; but the court 
over-ruled both the objections. Carth. 467. Harriſon v. 
Cage et ux, --1 Salk. 24. 8. C. See 2 Salk. 437, 438. 
If a man and an infant at the age of fifteen, promiſe to 
intermarry, and the man refuſes, and after marries ano- 
ther, ſhe may, notwithſtanding her infancy, maintain an 
action; for this is a contract which ſhe may at theſe 
years enter into, being for her advantage; and though 
it may be voidable as to her, yet it is good againſt the 
man, who muſt be preſumed to have acted with as much 
caution as if he had contracted with perſon of full age. 
Trin. 5 Geo. 2. adjudged between Holt and Ward. Note; 
By the ſtatute of frauds and perjuries, theſę contracts muſt 
be reduced into writing. That is contracts in confideration 
of marriage (if not to be performed within one year). 
But mutual promiſes t marry each other, are not within the 
ſtatute of frauds and perjuries, Vide 1 Stra. 34.—Alſo 
ſee 1 Lord Ray. 316. 2 Show, 16, Skin. 142, 143. 
2 Mod. 3 10. 2 
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nor be againſt, or for her, (except in caſt of high tren 
becauſe they are d anime in una Carne. I N 
349. At Common law a maũ could neither in poſſeſſio 


aay other conveyance to her uſe, but he may not coveniade 


. 


1th, his wife to ſtand ſeiſed to her uſe, for they are one 


* 


perſon in law. 


death. G. Liu. 112ʒꝶ5½ a ts 
A wife cannot deviſe lands to her huſband: for a fh 


covert cannot make a will, as ſhe is ſo entirely under the 
power of her haſband, chat what the doth.canno? be called | 


her will. © Nelſ. Abr. 5 


Il a man takes 4. S. to wife, ger durgſi though mar- 
e be ſolemnized in facie ecclefie, yet it io merely void; 


ri 

| £8 # 

oF they are not baron and feme, becauſe there is not atly 
conſent ; and. it cannot be a marriage without conſent; 


1 Rol. Abr. 340. Y 
m. 4 tothe af and. agreements of the ui bfore map: 
Ane d agreements of the wife before' mays 
iat binding the buſband. . 
By the marriage the huſpand and wife become one per- 
ſon in law, and therefore ſuch an union works an extin- 
guiſhment or revocation of ſeveral acts done by her before 


the marriage; and this not only for the benefit of the 


huſband, but likewife of the wife, who, if the were ala 
lowed at her pleaſure to reſcind and break through, ot 
confirm ſeveral acts, might be ſo far 'infliveniced by her 
huſband, as to do things greatly to her diſad vantage. 

| Co. 60.  5'Co. 10. Keil. 162. Co. Lit. 55. Meth. 7 
| Cro. Car. 304. 8 7 LETS - 1 £83 12 
But in things which. would be manifeſtly to the preju- 


o 


dice of both huſband and wife, the law does not make 


her acts void ; and therefore if a feme ſole makes a leaſe 
at will, or is leſſee at will, and afterwards marries, the 


l. Akmarriage is no determination of her will, ſo as to make 
By /e#. 16. forging a regiſter, of marriage, or a li- the leaſe void; but ſhe herſelf cannot without the con- 


. of her huſband determine the leaſe in either caſe. 
5 10. | | . n ; YALE 2 3 
So where a warrant of attorney was given to confeſs 4 
judgment to a feme ſole ; and the court gave leave, not- 
'withitanding the marriage, to enter up judgment, for 
that the authority ſhall not be deemed to be revoked or 
countermanded, becauſe it is for the huſband's advantage; 
like a grant of a reverſion to a feme ſole, who marries 
before attornment, yet the tenant may attorn afterwards ; 
otherwiſe if d feme ſole gives a warrant of attornty, and 
'marries, for that is to charge the huſband. # Sal. 117. 


399. 85 

But if a ſeme ſole makes her will, and deviſes her land 
to J. S. and afterwards marries him, and then dies, yet 
J. S. takes nothing by the will, becauſe the marriage was 
a revocation of it; for as the law will not allow a Woman 
under coverture to make a will, leſt he ſhould” be in- 
fluenced by her huſband in the diſpoſition of her eſtate 3 
ſo for the ſame reaſon a will made by a ſeme ſole ig cbun- 
termanded by the marriage, leſt ſhe ſhould be iofluenced' 
by her huſband (if it continued after the 'covertute) to 
72 ir, or let it ſtabd, as it beſt anſwered his intereft. 
W Ig Ti. | 22 r Þ ot 
Agreements between baron and feme before märtiage, 
are by the marriage generally extinguiſhed : ar l ger 3 
ſon, in conſideration of marriage, promiſe to "leave his 
wife worth ſo much at his death, this being no duty in 
the life-time of the huſband, is not excipguilhed” by the 
marriage. Cro, Fac. 571, 623. n BY | 


Alſo equity will ſet aſide the intended wife's eotratts* 


though legally executed, when they appear to habe bet 
entred into with an intent to deceive the bulbind, and 
are in derogation of the rights of marriage; as where a 


widow made a deed of ſettlement of her effate, aud mar 


ried a ſecond huſband, -who wan not privy to'ſuch ſettle- 
ment; and it appearing to the court, that it was in con 
fidence of her having Reb eſtate that the huſband married 
her, the court ſet aſide the deed as fraudulent; ſo where 


the. 
2 


A. 
” 


0 
reverſion or remainder, limit a eſtate to his wife; bat i 
by Stat. 27 H. f. c. 10. A manimay:covenant with other 

Perſous to ſland ſeiſed to the aſe of his wife ;' of may mak 


a Aman may deviſe lands by will td His - 
wife, becauſe the deviſe doth not take effect till aſter hh 


* 


413 
* 
* 
5 
4 
8 * 
. 
$4 
U 
* | 
's 
1 
/ 
(1 
71 
$4 
1 
[| }; 
1 
: 17 
+ 
* 1 
1 
. Ks 
N 15 
335 
5 
; 
. 
* 


FI 
Vita! 


8 


— a p 
I "I . 


1 a 4 
9 ee ene . 
Fm, a4 — 

— A. * 
8 W 


E 

F 

4 

i 

0 
2 . 
=_ 
Et 
. 
1 
1 
x 


* 1 8 OI 22 ar 8 n 3 * 
r F N 0 * * WS > * rr 3 ** F — 
n — Foro. ©-44dh. ab * . * 2 * vas 8 TED 5 4 * * EE W 22 * * , 2 8 ws 7 22 
a 5 5 = ' 7 ce, V * 12 Is, ah EN 7 * 8 1 * 8 CRE AT 9 — 246. : 
G ? n n n 


j Wh 2 
9 2 


* 8 ——— — 


3 2 < * 5 
Wy © * — — r * 
n * , . + Broth oo, oe ire cn. — : | a 
" a _ * enn N had” "oh 5 a on ? — X oo r A 
P ve = ; Giri I > ofthe 2 1 * > « * - 3 — Hey, — rents 
. : 4 22 2 my CI _ on 
d 5 N 2 — 


> Mt rags To Phipps 


n N n , * 
4 7 r 1 2 Re ; 2 
inn 5 4 dag FE Nel K 3 oe 2 l \ a 
N f © poo Se IRE tt CSS EY» SHE -. this... SOS a rn . 
hn wow $f 5 3 x * Is hob 4 EU Fr es OP 
wks * W <9- N * 94 L W. —— 3 * 
* 1] * me „ bs * " — a. — Ks * 8 9 
N * P 2 , & OE" I" — 
: * * 7 rt —— 
2 * 89 - PI att. - % - 
a — 2 1 — 4 9 8 * X a * 4 
— „* — Nn n 8 , a — > a £3 . 7 
, n — 
* 


. 


| band; and it being proved that 8000 I“ was thus ſettled, 


\ ” on ” 
5 $ * % 
* 2 . . 

4 * 


the intended wiſe, the day before her marriage, entred _ * — 
12 Mod. 
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15 may be given in mitigation of damages. 
32. On licence proved, a verdict ought to be 


. Enirance to her brother, and it was 5 
rivately into a recognizs for defendant, the huſband not being damnifed. 


a ecreed to be delivered up. See 2 Chan. Rep. 79, 81. 
2 Fern. 17. * 97 e 


If adultery be committed with another man's wife 


But where a/ widow, before her marriage with u ſecond | without any force, but by ber own conſent, though the buſ- 


huſband, aflipned-over the greateſt” part of her eſtate to 
truſtees for children'by ber former huſb»nd 3 and though 
it was inſiſted that this was without the privity of the 
huſband, and done with'a deſign to cheat him, vet the 


band may have aſſault and' battery, and lay it vi & armis; 
yet they ſhall in that caſe puniſh him below for, that very 
offence ;- for an indidment will not lie for ſuch au aſſault 
and battery; neither ſhall the huſband and wife join in 
an action at Common law; and therefore they proceed 


court thought, that a widow might thus provide Ir her tion at ( | 4 dre roceet 
g below either civilly, that 18, to divorce them, or cri- 


children before the put herſelf under the power of a huſ- 


minally, becauſe they were not criminally proſecuted 


and that the huſband had ſuppreſſed the deed, be was de above. 7 J Mod. $1. © 


creed to pay the whele money, without directing any ac- | 
count. 1 Fern. 18. ie Taped; 
A. before marriage with N. agrees with M. by deed 
in writing, that ſhe, or ſuch as ſhe ſhould appoint ſhould, 
during the covertore, receive and diſpoſe of the rents of 
her jointure, by. a former huſband, as ſhe pleaſed. Per 
car. The aforeſaid agreement with the feme herſelf be- 
fore marriage, was by the marriage extinguifoed, Chan. 
Ca. 21. of thine rage | 
The baron before marriage articled with the feme to 
make a ſertlement of certain lands, before the marriage ſhould 
be folemnized ; but they intermarried before the /eitlement. 


af 
&r 


a } LY . 4 & #264 ws 
W. Of the buſband's interift in ber gabe, ce. 
£27 6 2M 3%. NES, 2 14414 1 0 2 N41 f 


He hath likewiſe peiver our bis ai ate; and if the 


hath” a ſee, he gaineth a freehold in her right; he alſo 
gainerh her chattels real, as terms for years, Cc. and all 
chattels perſonal, in 'poſſeflion of the wife, are the huſ- 
band's? bur where the wife is out of poſſeſſion, or is poſ- 
ſeſſed only as executtix, or the chattels ate debts and 
things in action, if they are not recovered by him and his 
wife, the huſband ſhall not have them. Co. Liz. 299, 


Then the baron died; and on a bill by the widow for an | 3 gy: Though money charged on lands, is not in nature 
2 | 


execution of the articles, it was decreed again/? tbe beir 


at law of the baron; who objected, that marrying before | band by the intermarriage.” 1 CB. Rep. 189. The 
law gives the huſband an abſolure-power' of diſpoſin 

her perſonal property, no act of her's being of any f 

to affect or transfer that, which by the intermarriage ſhe 

has reſigned to the huſband ; but the freehold and in- 

heritance of the wife, is ſubje& to other rules and regu- 

lations; for the huſband by the marriage. does not be- 


the execution of the ſettlement was a waiver of the articles, 
and the benefit of them; and ſhe being the only party 
with whom thay were made, her marriage with the other 
party before performance was a releaſe in law. 2 Vent. 


3. | 5 
Upon a treaty of marriage the man gave a bond to the 


a che in ation, but of rent, and is given to the huſ- 
of 


force 


woman, conditioned that if be did permit her to diſpoſe of | come abſolute proprietor of the inkeritance, but as the 
100 l. then the bend fo:uld be woid. Afterwards the mar- governor of the family is ſo far maſter of it as to receive 
riage took effect, fo that the bond became void, yet this | the profits of it during her life, but has no power to make 


avas held to be a good agreement ; and the court decreed, 
that the huſband ſhould give bond to truſtees with the | 2 
ſame condition; it was held, that a bill may be exhibited | 
by ber prochein amy; or if truſtees exhibit a bill for or on 


an abſolute ſale of it without her conſent.” 10 Co, 42. 


Inf. 510. 1 Sid. 11. 1 Kol. Abr. 347. | 
If baron and feme are joinienants for years, the baron 


may diſpoſe of the whole: and if the baron hath a term in 


her behalf, it is good either way. 2 Freem. Rep. 205, | the right of his eme, he may grant.over the whole. 1 
A man enters into a bond to his intended wife, condi-| Dany. 702. But he cannot difpoſe of it by will, if he 
tioned ta leave her 10007. the huſband mortgaged his | doth not ſurvive her. Co. Lit. 46, 184. And as the huſ- 


eſtate, and died, not leaving perſonal aſſets to diſcharge 
the bond; and it was decreed in equity, that though the 
bond was void by law, being extinguiſhed by the mar- 


band ſurviving the wife ſhall enjoy her term, againſt ber 
'executors: ſo if the wife ſurvive her huſband, ſhe ſhall 
have her term for years, or other chattels real again, if 


rages yet it ſhould be made good in equity; and that the | /he Buſband hath not altered the property. Co. Lit, 351. 
wife might redeem and hold the land till ſhe was ſatisfied | And if the huſbard charges the chattel real of his wiſe 


her debt. 2 Fern. 480. | 


NI. A. to the poxuer of the buſband over the wife's per- 
en, &c. | | 


with a rent, Cc. if ſhe ſurvives him, it will not bind 
her; for ſhe ſhall hold it diſcharged, as ſhe comes in 
paramount the charge. Ek x 


A huſband poſſeſſed of a term in his wife's right, may 


make a leaſe for years of the land, rendering rent to his 
executors or aſſigns, to commence after his death, 1 Ne,. 


By marriage the huſband hath power over his wife's Ar. 344. But if a leaſe be conveyed by a feme ſole, in 


perſon; and he may correct his wife. 
if he threaten to kill her, Wc, ſhe may make bim find 
ſurety of the peace, by ſuing a writ of /#pplicavir out of 


Dalt. 281. But | truſt for the uſe of herſelf, if ſhe afterwards marries, it 
cannot be diſpoſed of by the huſband : if ſhe dies, he ſhall 
not have it, but the executors of the wife. March 44. 


Chancery or by preferring articles of the peace againſt him | See 2 Fern. 270. If a promiſe, or bond be to a feme, 
in the court of King's: Bench, or ſhe may apply to the | or the baron and feme, and the huſband dies before he re- 


Spiritual Court for a divorce propter /avitiam. Crom. 28. 


136. F. N. B. 80. Heil. 149. cont. 1 Sid. 113, 116. | cutors, ſhall be intitled to it. F. V. 141. 
16. 2. Micb. 17 Jac. 1, A man and his wife covenanted 


Dali. c. 68. Lamb. 7. Crom. 133. 


covers, or releaſes the fame, the wife, and not his exe- 


7 Hen, 


But a wife cannot, either by herſelf or her procbein amy, | by indenture, but the wife did not ſeal it; and it was 
bring a bomine replegiando againſt her huſband, for he has | held, that if the Baron ſealed and delivered it in the name 
by law a right to the cuſtody of her, and may, if he think | of the feme, it would be the deed of the wife, during the 
kt, confine ber, but he muſt not impriſon her; if he does, | life of the huſband: but if land is given to huſhand and 
it will be a good cauſe for her to apply to the ſpiritual | wife, and the heirs of their tuo bodies, and the kuſband 


court for a divorſe propter /evitiam; and the nature and 


alone ſuffer a common recovery; this will not bind the 


proceedings in the writ de bomine re;legiando ſhew that it | eſtate tail, although the husband ſurvive his wife, Cro. 
cannot be maintained by the wife againſt her buſband. | Flix. 769. 3 Pep. 5, 34. | 


Prec. in Ch. 492. TR 


The wife ſhall be received to defend her right, on the 


The coorts of law will grant a babeas corpus for and | default of the husband, and he cannnot prejudice bis 


relieve a wife from unjuſt impriſonment. 


wife, as to her freehold and inheritance. TJenk. Cent. 79. 


. With regard-10 ations by the huſband for criminal vent A husband cannot alien the wife's lands but by fire 


wverſation with his wwift. | 


wherein the joins; if he doth, ſhe may recover them after 


Licence þy huſband to the wife to lie with another man, | his death by Cui in vita. And by ſtatute, where a huſ- 
cannot be pleaded in bar to an action of treſpaſs by che | band makes leaſes of his wife's lands, for twenty-one 
huſband; nor that ſhe was a notorious lewd woman; but years, &c. ſhe is to be made a party, and the rent reſerved 

| | 4 | 


to 


BAR 


husband and, wife, and. dhe heirs of the | wiſe, ker, 
| This is of leaſes of lands of the wife's inheritance, Stat. 

2 H. 8: cap,"'28. If a feme haying a rent for 7 4 takes 
A the baron (hall..have action of debt for the rent 
- incurred during the, coverture, after the death of the /me, 
1 Danv. 7 And arrears, due in the life-time of, the 
husband, af ter his death, ſhs!},ſourvive to the Wife, if the | 
outlives him, and her «dminitteators after her death. 2 
Lat. 1451. A fame leſſee. for lifes rendering rent, takes 
husband end dies, the baros ſhall. be eharged .in action of 
debt for the rent which was grown during the .covecture, 
| becauſe he took the profits out of which e ought: 15 
iſſue. Keilxv. 125. Raym. 6. A; 

Where a ſtatute or obligation is 3 to a Jane * 
feme, or to her during coverture; the husband only can 
make a defeaſance of 1 it, and. conclude the wife. ek 0 

I, 2 +: 3.4 

I a ſeme covert foes a a woman in the ire. court | for 
adultery with, ber husband, and obtains. a ſentence againſt 
her, and colts, the husband may releaſe theſe ogſts, for 
the marriage continues, and whatever accrues to the wife 
during. coverture, belongs to the husband; q per. Halt Ch. 
Juſt. on motion for prohibition, 1 Salk. een 12 

But if the husband and wife, be 2 menſa e 
there, and the Wife has her alimony, and ſues. ſor dela : 

ation or other injury, and there nag Ang the huſs / 
ba nd releaſes. them, this ſhall pot bar the wife, for.theſs 
coſts come in lieu of what ſhe bath ſpent © & af ber alis 
mony, which is a ſeparate maintenance, and nod in) the 


power of her 3 + | 1: Rel. Re A. 13- Bult. 464. s 


ol. Ar. 293. %% Salt. 115 


1 Rol. Abr 343. 2 


A legacy was given to a, ſemg e coxert, who lived Gel 


rate from her husband, and the executor; b to, the 


ſeme, and took her receipt for it ; yet on a bill, bregghs 
dectercd 40 f 


by the husband againſt the executor, he was 
pay it over again, wich intereſt. L Fern. ann bande wil 
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If a 7 me le 6 thken W 31 122 is then the 
debt of the husband and wife, and both re; to be, ſed 
for it; but the busband is not liable ee 
the wife, . unleſs there be a judgment vai n ae 
the coverture., 1; Rel. Abr. 36 1 Where; there is, indg: 
ment againſt a feme ſale, pts marries and dies, the baron 
ſhall not be charged therewith;: though; if the judgment 
be had upon ire facias a ainft Laren and hape, and then 
the eme dies, he ſhall. * charged. 3 Md. 186. In }Þ 
action brought againſt a feme ſole, if pending the action 
ſhe marries, this ſhall not abate. the action; but the Je 
E may proceed to judgment and execution againſt | h 
er, according as the ation; was, commenced... 1 Lill. 
217. Trin. 12.3, . And if habeas corpus be brought 
to remove the canſe,. the plaintiff is to move for.a, procer 
dendo on the return of the habeas. corpus: allo the court f 
N refuſe it, where brought to abate a Juſtacuon., 
1 Salk, 8. 


. Habe. 179 i | Shorts Wh { 


In general the husband is liable to the 57 8 debts AA bs 
tracted before marriage, whether he had any portipn with | w. 


her or not; and this; the law preſumes, reaſonable, beg 
cauſe by the marriage the husband acquires, an abſolute 
Intereſt in the perſonal eſtate of the wife, and has, the re · 
ecipt of the rents and profits of her real, eſtate during 
coverture; alſo whatever accrues to her by her labour, or 
otherwiſe, during the coverture, belongs to the husband; 

ſo that in favour of creditors, and that go perſon's; a 
ſhould prejudice another, the law makes the husband 
hable to thoſe debts with which he took her, attached. 

F. N. B. 268. 20 Hen. 6. 8 60 Moor ber r. =P —_— 
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Lens hem ea e With Rer Bostagd, auen mall de both found ghilty; (and the wife mall not 


ff. for her, becauſe! h kb | de diſchirged 'ofi profutption. it was by codteion” bf the 
able for N 0 „ B64; And à Wife, for ber 


wt is © 
Aud To ne de if ne runs | hesband. f Hales Ripe E. OY 5 
1 . * * 10 6wr etimes, may be indicted Hos her ha&sband}; — 
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aleſs he £ ke a ain. theft oluntary a r 
W 2.090 22 8 02. 8 N * com matid of her husband; ſhe is — as much 
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fof her reaſonable fovifiow, yet if (he pats Mod killa, 16; "Foz. Cote. 199. 
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to his uſe. 2 Show. 283. 


If a wife takes up clothes, as filk, &c. HE pawns them 


them, becawle Ie never eme to nb ufe; 87 
ogy? . and Van ard then pawned ; ; Ker Hel Ch. J. at 
14a 
A wif wife JF 41 N25 of bl OY ber we may | 
not diſpoſe of them: is - 17 te ＋ aWvay, it is 
not felony, ſor Me cann 


ber kusband'; but if the 9 5 e 5 1 iy 
n im. 2 A 
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Anegeies for the . 
before made into clothes, the husband ff 1 no Ra x for 12 | 
w N 1 

| | vai Of 2h dns „ on or ; both Jointly or feorralh, We, 


3 1 ulterer, | 


vel, 
e by pot. husband, "ſolfiGetit to diſchacze and avoid the obligbtion 
civiliter, though not ſufficient to charge the husband 
criminaliter. Skin. 348. 


che Win neuf the" forftiture of à pena) Ratvre, the 


4 may be made a party to an action or information 


for the ſame, as he may be generally to any ſuit for a 
den by his wife, and ſhall be liable to 


er what ſhaft be recovered: thereon. See 1 Hawk. 


C. und the authoricdes there cite. 
erleir do be fole, marries 


a cin büsbans, he ſhall have no Ackion gn the firſt, 


ſatfie; ©" Sid. FAY renn, 
he Barts bs a 5 * Heine $3; beesdſe this Gion is Wanded on the communication and 
vs the 7 95 1 wy 2 5 oo vidente for ebatradt af the Wife, which will not bind the husband; 
4 ry to Bon that the Baron r. „ befides"this iy (eton y; * Te. 75. i Lev. 237. 
Ai fuch evidente 1s" 07 9e dv ne Husband - and wife may be fo 10 or A of nuſance, o_ 
ful evidence, av We the Juf' Lg bey eas Riding Ori ahd the reuſon why 2 5 ' larttny, Ge. 
it cially,.. the chürt e 15 zen“ Kain the e 19 excuſed, 8, becau/e 4 un tell what property 
bardn; for their bein, ankceff 'the „ uten, che hus band miphr claim in the goods. Arg. 10 Mod. 63. 
#ith i the refidue 4 N ly, hither „Hosband and wife were indicted for keeping a bacwwdy- 
of evidence, 0 Ay Jury 1156187 af rg o lues de l oviiring leu. The court held the indi-. 
tain ile Ta, Checks? Baron Prom nel or 15. "£72. ment good, sud ſaid, that keeping the houſe does not 
127. in caſe of Mazby V. Saut. i ectFarily import property, but may ſignify chat ſhare of 
2 the Warder . Nan prjve wy ebveritnienc which the wife has in a family'as well ab the - 
gave her Teady yo HIS 10 Mod. 63. 
_ Fus band and wife were indicted for keeping A common 


N 2 Blut, and held good, and compared it to the caſe 

De v. Wikiatis ; for as there the wife may be con- 
12 25 of "baiwdry, fo here the may be active in 
| promotiog "gating, and furnim the gueſts with all con- 
10 Med. 335. 
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t e law any alienation made by the husband 


of the wites Nene Whether by feoffment, fine or reco- 
o0ds of very, was a diſcontinuance, and after his death the was 


pur ic her uf in dfn, tb reinſtate herſelf; but now b 
che ſkatote 32 H. 8. cp. 38. it is provided, That no fine 


and he receives them, it 
1 we wo Deg a 2 45 Jevicd iy rb husband Ae, of lands, ting the frethold and 
; $629 210 e on Tur”, * Fay TY Y ur naarce F ibi dif, Pa a <0 e 6+ walls a dif- 
As th etnies cini 2 hs wg” Wo I continuance, or be otherwiſe, prejudicial to her or her buirs, 

; | bit that the 


and her htirs fhall and may Ta «to enter 
4 & xr and titles therein. 
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A wise bs Ab potepiite viri, and therefore her acts ſhall 


amninedin private, whether the doth it freely, or by com- 
pulſion of the hasband': if Baron and fem? levy x fine, this 
will dar the mer and where the ume is examined' by 
unt, e hall be bound; elſe not. I Dar. Abr. 708, 
Therefore Where bir, and hm acknowledge à deed” to 
be inrolled, or a ſtatute, &c, this will not bind the /eme. 


- 


 becaule ſhe'is det examined by writ, - © 


If u comtMon'retovety be ſuffered by husband and wife | 


of the wife's" lande, this is 4 bar ts the wifes for the 
oaght to be examined upon the recovery. Ph, Cm. 514. 
4. 10 C. 43. 4. 1 Rel. 4474-1. 19. i poſt, this 
80 if husband and wife are vouchees in a common re- 
covery,. the recovery ſhall be 4 bar, though the wife be 
not examined f for n that ſhe be ex- 
amines; yet” that” is net neteffery, and is frequently 
ornitted. D 1 Cfd. 11. per Roll, Sti. 319; 320. 
A Wife is diſabted to make contracts, Ge. 3 Iuſt. 110. 
Aud if h maffied woman enters into bond 'as fene /ole, 
ile is ſued as Nm He, ſhe may plead Nen e fudtum, 
and che covertufe wilt avoid her bond. 1 Lill Abr. 217. 
A ſems covert may pleud un Hſumpfit, and give coverture 
in evidence, which makes it no promiſe, Qt. Rahm. 
ee enen dr 34 . 


* 5 * 


| Wes money be due to the husband by bill or bond, 
or for rent on a leaſe, and it is paid to the Wife; this 
mall not prejudice him, r he publickly 
diſagrees to it. 19 Jac: 1. B. R. 2 Shep. Abr. 426. 
Contra, if ſhe is uſed to receive money for him; or if it 
cau be proved the money paid came to his uſe. 
If 2 feme covert levies a fine of her own inheritance 
without her husband, this ſhall bind her and her heirs, 
becauſe they are eſtopped to claim any thing in the land, 
and cannot be admitted to fay ſhe was covert againſt the 
record j but the husbatd may enter and defeat it, either 
darisg che eoverture, to reſtore him to the freehold he 
held jars ui or after her death to reſtore himſelf to 
his tenaney by the courteſy, becauſe no act of a feme co- 
vort enn transfer chat intereſt which the intermarriage has 
veſted in the husband; and if the husband avords it du- 
ring the coverture, the wife or her heirs ſhall never after 
be denbd by in Bro, Tit. Fines, 33 10 Co. 43. E 
/ oa <br 
TLeuſi made by baron and feme (hall be ſaid to be the Teaſe 
of them both, till the feme diſagrees, which ſte cannot do 
inthe life of che baron, Hr. Jerrement, pl. 6. 
A man was infeoſſed to tbe n/+ of a feme ſole, who 
took an husband. They both for money ſell the land 20 
B. who pays it to the wife, and he and ber huſband do 
pray the feoffte to make ęſtate to B. Afterwards her huſ- 
band dies.” Now, by the Chancellor and all the juſtices, 
ſhe ſhall have aid againſt the firſt feoffee by ſubpoena, to 
ſatisfy her for the land; and if the ſecond feoffee were 
conuſant, 4 ſabpoena ſhall- be againſt him for the land; 
for all that the wife did during her coverture (as they 
ſaid) ſhall be taken to be done for fear of the husband. 
Cary's Rep. 18, 19. . 1 7 | Sk 14 ba 374 | 
Fine by Z. to the uſe of himſelf for life, remainuer do 
bis wwift that ſhould be at the time of his death, for life; re- 
mainder to the ſon of E. in tail, Z. took to wife 4. 
A fine levied by Z. and A. his wife, who afterwards ſur- 
vived him, and other uſes declared, is no bar to her, be- 
cauſe it was uncertain who would be the perſon; but had 
the perſon been certain, there perhaps, notwithſtanding it 
was but a poſlibility, it might have been a bar; per 
Walmſley J. Cro. Elix. 8 26. pl. 31. (2 BY 
The examination of a feme covert is not always ne- 
ceſſary in levying of fines, becauſe that 3 provided 
that the may not at the inſtance of her husband make 
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any ttthwary diſpoſition of her property, it follows, that 


when the husband and wife do take an eſtate by the fine, 
antl part'with nothing, the feme need not be examined; 
bat where ſhe is to convey” or pals any eſtate or intereſt; 
either by herſelf or jointly with her hasband, there ſhe 
ought to be examined; therefore if . levies a fine rome ce 
to baron and feme, and they render to the 8onuzor, the 
fertie mall be examined; ſo it is where ſhe takes an eſtate 
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not bind her, unleſs the levy a fine, e. when ſhe is ex- 17 


If baron and feme by fine ſar concgfft grant land to 
7. . . for 99 2 a 
during the ſaid term, and the baron dies, and J. S. is 
evicted by one that hath a prior title, he may thereupon 
bring covenaut againſt the feme, notwithſtanding ſhe was 
covert at the time when the fine was levied. 2 Saands 


177. 1 Sid: 466. S. CO. 1 Med. 290. 2 Keb. 684 | 
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| A recovery, as well as'a fine by a feme covert, is 
good to bar her, becauſe the recipe in the recovery 


anſwers the writ of covenant in the fine, to bring het 


into court, where the examination of the judges deſtroys 
the preſumption of the law, that this is done by the eo- 
ercion of the Husband, for then it is to be preſumed 
they would have refuſed her. 10 Co, 43. 2 Rot. Abr. 
N. Ta ab! this devifiee.; {oO 7247 6 
If a husband diſſeiſe another to the uſe of his wife, this 
does not make her a difleiſoreſs, ſhe having no will of 


” 


her own; nor will any agreement of hers to the diſſeiſin 


during the coverture, make her guilty of the Ain, fo 
the ſame reaſon; but her Bee ere e 
death will make her a diſſeiſoreſs, becauſe then ſhe is ca- 
pable of giving her conſent, and that makes her tenant 
of the freehold, and fo ſubject to the remedy of che diſ- 
ſeiſee. 1 Nol. Abr. 660. Bro. Diftifin 6. 


and warrant the faid land to 7. 8. 


- 


But if a feme covert actually enters and commits a dif. | 


ſeiſin, either ſole or together with her husband, then ſhe 


is a diffeiforeſs,' becauſe ſe thereby gains a wrongful poſ- 


ſeſſion ; but ſuch actual entry cannot be to the uſe. of het 
husband or a ſtranger, ſo as to make them diſſeiſors, 
becauſe though by ſuch entry ſhe gains an eſtate, yet ſhe 


has no power of transferring it to another. Co. Lys, 36%. 


1 Rol. Abr. 660. Bro. Difeifin 15, 67. See 8 Hen. 6; 
Co OE e 
If the husband, ſeiſed of lands in right of his wife, 
makes a leaſe thereof for years by indentüre or deed poll. 
reſetvitig.rent all the books agree this to be a good leaf 

for the whole term, unleſs the wife, by ſome act after the 
husband's death, ſhews her diſſent thereto, for if ſhe ac- 
eepts rent which becomes due after his death, the leaſe is 
| thereby become abſolute and unayoidable; the reaſon 
whereof is, that the wife, after her intermarriage; being 
by law diſabled to contract for, or make any diſpoſition 

of, her own poſſeſſions, as having ſubjected herſelf an 

her whole, wilt to the will and power of her husband; 
the law therefore transfers the power of dealing and con- 
tracting for her poſſeſſions to the husband, becauſe no 


other can then intermeddle therewith, and, without ſuch 


power in the husband, they would be obliged to keep them 
in their own manurance or occupation, which might be 
greatly to the prejudice of both; but to prevent the huſ- 
band's abuſing ſuch power, and leſt he ſhould make leaſes 
to the prejudice of his wife's inheritance, the law has 
left her at her liberty after his death, either to affirm and 
make good ſuch leaſe, or defeat and avoid it, as ſhe finds 
it ſubſervient to her own intereſt; and this ſhe may dog 
though ſhe joined in ſuch leaſe, unleſs made purſuant to 
ſtatute 32 Hen. 8. cap. 28. Bro. Acceptance 10, Bro. 
Leaſes 24. Cre. Fac. 332. 2 And. 42. Co. Lit. 45. 
Plow. 137. Cro. Fac. 503. Yelv. i. Cro. Eliz, 769. 
Husband and wife make a leaſe for years, by indenture, 
of the wife's lands, reſerving rent; the leſſee enters, the 
husband before any day of payment dies; the wife takes 


a ſecond husband, and he at the day accepts the rents, 


and dies; and it was held, that the wife could not now 
avoid the leaſe, for by her ſecond marriage ſhe eue ; 


her power of avoiding it to her husband, and his 
ance of the tent binds her, as her own ad Ev 77 fach 


marriage would have done; for he by the marriage ſue- 


ſuch leaſe before marriage, the ſame may the husband do 


Rep. 132. 

The husband being ſeiſed of copyhold lands in rig 
his wife in fee, makes thereof a leaſe n * 
ranted dy che cuſtom, Which is a forfeiture of her eſtate, 


| 


yet 


ceeded into the power and place of the wife, and what 
ſhe might have done either as to affirming Nh MAES . 


- 


after the marriage. Dyer 159. 1 Rel, Abr. 475. 1 Rel, 
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is ſhall not bind the wiſe or ber beits aſter the Ram. 120. For an injqty done te the wife; alone, 
| n l they may enter and avoid the| action cannot be maintained by-the husband alone, with» 
leaſe, and thereby purge the forfeirurez: and. the diverſity out her; but ſor aſſault apd debauchipg ot lying; with. the 
ſeems between this act, which is at an end when the leaſe | wife, or for.a loſs. and injury done to the hasbank, in de- 
is expired or defeated by the entry of the. lord, ot the | priving him of the converſation. and, ſervice of bis ite, 
wife after the husband's death, and ſuch acts as are 3 he alone. may bring an action ; and theſe laſt achiong are 
continuing detriment to the inheritance, as wiltul waſte by laid for aſſault, and detaining, Ec. the wiſe, per ] 
the husband, which tends to the deſtruction of the manor; cegſortiam ami/it, fc. Cre. Fac, „ b2llorat od - 
o of non-payment. of rent, denial of ſuit or. ſervice; for] For taking any thing from the wife, the husband only 
OX forfeitures as theſe bind the inheritance of the wiſe is to bring the action, Who has the property for the 


after the husband's death; but in the other caſe the huſ- wife hath not the property, In all caſer-wvhert the fome 
band cannot forfeit by this leaſe more than he can grant, Hall not haus the thing . recovered, but:the huſband abi be 

which is but for his own life. 2 Rel. Rep. 344, 361, alont is to. bring tbe action. 1 Rol. Rep. 360. Except as. 

372. Cre. Car. 7. Cro. Elizs 149. 4 Co. 27 above, Se. For a perſonal duty to the wife, the baron 
A ſeme covert is capable of purchaſing, ſor ſuch an only may bring che action: and the husband is intiched 
act does not make the property of the husband liable to to the fruits of his wiſe's labour, for which he may bring. 
any diſadvantage, and the husband is ſuppoſed to aſſent gaaniam mernuit, 1. Lill. Abr. 227. 1 Calf. 114; Ba- 
to this, as being to his advantage, but the husband may ren and frme ought to join in actions for debt dus to the. 
diſagree; and it hall avoid the purchaſe; but if he nei- Veme before coverture; and where an action will ſuryive 
ther agrees nor aiſagrees, the purchaſe is good, for his to the wife, and ſhe may recover damages, the muſt; join 
with che husband in the action. 2 Mad, 269, ; In icaſe; 


conduct ſhall be eileemed a tacit conſent, ſince it is to 

turn to his advantage; but in this caſe, though the huſ- before marriage, a ne enters into articles concerning 

band ſhould agree to the purchaſe, yet after his death the her eſtate, ſhe is as a-ſeparate perſon; and the husba 
may be plaintiff in equity againſt the wife. Procta. 


may waive it, for having no will of her own at the time | 
of the purchaſe, ſhe is not indiſpenſably bound by the Chanc. 24. oo I ooo „» 
contract; therefore if the does not, when under her own| Where the feme is adminifratrix, the ſuit muſt bei 
management and will, by ſome act expreſs her agreement both their names, for by the intermarriage the husband 
to ſuch purchaſe, her heirs ſhall have the privilege of de- hach authority to intermeddle with the goods as well as the 
parting from it. Co. Lit. 3. à. le wife; but in the declaration the granting adminiſtration 
Jointreſs paying off a mortgage was decreed to hold ower | to the feme mult be ſet forth. Yide the Books of Entriti,. 
till the or her executor be ſatisfied, and intereſt to be and Gods. 40. pl. 444,«TF to mnngd 
allowed her. Chan. Caſes 271. 18 0 11 In action for goods which the feme. bath as executrix, they 
The husband gave a voluntary bond after marriage to | muſt join, to the end that the damages thereby recovered 
make a jointure of ſuch value on his wife; the husband] may accrue to her as executrix in lieu of the goods. 
accordingly makes a jointure; the wife gives up the bond; | Fent. Of: Ex. 2ũũ922;. dt und 
the jointure is iSd; the jointure ſhall be made good | In battery the plaintiff declared, that on ſuch a.day the 
out of the husband's perſonal eſtate, there being no cre- | defendant aſſaulted and Stat bis 'wife., This action was 
ditors in the caſe; and the delivery up of the bond by a | &rought by the huſband after the death of his awife, and it. 


0 


feme covert could no ways bind her intereſt, Yern. 427. 
pl. 402. + 8 b 0034 2 4 f 8 

A feme covert agrees to fell ber, inheritance, ſo as ſhe 
might have 2001. of the money ſecured to her; the land 
is fold, and the money put out in a truſtee's name accor- 
dingly ; this money ſhall not be liable to the bu/band's 
debts, nor ſhall any promife by the wife, to that purpoſe, 
ſubſequent to the firſt original agreement, be binding in 
that behalf. 2 Fern. 64, 65. pl. 58. Trin. 1688. 


IX. Of joinder in adions, &c. 


In thoſe caſes where the debt or cauſe of action will ſur. 
vive to the wife, the husband and wife are regularly to 
join in action; as in recovering debts due to the wife be- 
fore marriage; in adtions relating to her freehold or 
inheritance, or injuries done to the perſon of the wife. 


1 Rel. Abr. 347. 
But if a feme ſole hath a rent-charge, and rent is in ar- 


rear and ſhe matries, and the baron diftrains for this rent, 


and thereupon a reſcous is made, this is a tort to the ba- 
ron himſelf, and he may have an action alone, Cro. Elix. 
439. Owen 82. 8. P. Moor, 584. S. C. 

Zo if a ſeme ſole hath right to have common for life, 
and ſhe takes huſband, and ſhe is hindered in taking the 
common, he may have an action alone without his wife, 
it being only to recover damages. 2 Bulft, 14. 

But if baron and feme are diſſeiſed of the lands of the 
feme, they muſt 
land. 1 Bulfl. 21. | 

The baron may have an action alone upon the Stat. 5 
R. 2. fl. 1. c. 2. for entering into the land of the feme ; 
treſpaſs and taking charters of the inheritance of the feme; 
guare impedit, (fc. But for perſonal torts, they muſt join, 
though the baron is to have the damages. 1 Dazvy. 709. 
1 Rel. Rep. 360. The husband is to join in actions for 
battery to the wife ; and a wife may not bring any action 
for wrong to her without her husband. Co. Lit. 132, 326. 
An action for a battery on the wife, brought by husband 
and wife, maſt be laid 2% (he damage of bath. 2 Lord 


join in action for the recovery of this | 


being a perſonal wrong is dead with the perſon ;, and if 
ſhe had been living, the husband alone could not haye the 


action, becauſe damages muſt be given for the tort of- 


fered to the body of his wife; guod fuit conceſſum. Yelw. 
89. „ ; {2.51 | 3 343% 05. 881 gutt 

In an action upon a rrover before marriage, and a con- 
verſion after, the baron and feme ought to join; for this 


action, as a treſpaſs, diſaffirms the property; but the baron 
- [ought alone to bring a replevin, detinue, Ic. for the ad- 


ditions admit and affirm a property in the feme at the time 


-| of the marriage, which by conſequence muſt have veſted 
in the baron. 


1 Sid. 172. I Keb. 641. 8. C. 1 Vent. 
261. 2 Lev, 107. S. P. and that be may join the wife 


at his election. 


But if 4. declares, that the defendant being inden an 


him and his wife, as executrix to one J. S. in conſidera- 


tion that 4. would forbear to ſue him for three months, 


aſſumed, c. and avers that he forbore, and that his wife 
is ſtil] alive, the action is well maintainable by the huſ- 


band alone, for this is on a new contract, to which the 
402. 1 Salk 117, Telv. 84. 


wife is a ſtranger. Carth. 


Cro. Tec. 110.'8. N :: | 475 
In all actions real for the land of the wife, the huſ- 


band and wife ought to join. R. 1 Bul. 21. 80 in ac- 
tions perſonal for a cho/e in adtion, due to the wife before 


coverture. 1 Rel, 347. J. 53. Cro. El. 537, Vide 
Com. Dig. 1 J. 375» & anie & foft. 


X. Of jointh ſuing them. 


The husband is by law anſwerable for all actions for 
which his wife ſtood attached at the time of the cover- 
ture, and alſo for all torts and treſpaſſes during coverture, 


in which caſes the action muſt be joint againſt them both; 


for if ſhe alone were ſued, it might be a means of making 
the husband's property liable; without giving him an op- 
portunity of defending. himſelf, 
Placit. 3. 2 Hen. 6. 4. 

If go 


verſion 


Ca. Lit. 133. Der. 


ods come to a feme covert | by trover, the action 8 
may be brought againſt husband and wife, but the con- 


254, 494. 1 Nel. Ar, 


* Oy : 4 „ „ 
3 * N 1 „ 7 
8 v G \ 4 b : * $ - 
, * » - 


* * 4 - : * > 8 . 
« . „ 
A , " - F 
” » * 1 2 7 9 * 4 * 1 
* * * ” * x * 


- 
F* : 1 5 vs 
wes 7 4 , 
= * — 


* * be lang only in che kdoband; NOT 
"Eatitiot convert goods tö her own uſe; And action i W 
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-ereſpals'of taking chem. dee Co, Lit. 3871. 
6. pl. '7. | Velo. 166. "No 79 5 2 12. 
10 - But in br upon 

Nane execntfiz, it ſhall 11 85 8. 


F Nel. Ar. ip 
bee 


wafer againſt Baron un 


aid pub ere yrs for i fe feine covert cannot Walle 


— 


debts; unleſ judgment was had Fo. Hiim and bis wife 


2" Lev. 145. 


An action on the caſe was broug bt a ain x baren Abd 
feme, for retaining and keeping the b 
tiff, and judgment actordingly. 2 Lev. 63. 

II « leaſe for life df years be made to bits don zod fem, 
-reſervidg rent, an action of debt for rent ar fear ma 
drooght: againſt N * is for the advatirage« 


Wie. ol. Abr. 3 
9 If in (0a by Ki ut gait abe re wit 
and the wife be arreſted, me Thall be di 


common bail; for nobody dan be ſuppoſed to d 


for à wife who hath he property of her own. 1 Salk, 
114. "Comb: 355. 6 Mun, ig, 105. | 
Where à right of action dorh accrue to a woelth be- 


Fre: marriage, as Where à bond is made to her und for- 
Feited; there, if the marry, ſhe muſt be joined With tue 
husband jo an action 'of debt | 8gaihit the obligdr. Owen | 
8 
White the Pens obs is indebted, and after ward martied, 

the and her Hasbaud mall both de ſued /r hr 2ebts, and, 
the action muſt be joint againſt both during her life; but ti 
if the dieth, the husband ſhall not be charged wich ber 


9 F. N. B. 


xl. Where a wel be a as # no, . 
* husband who has adjured the realm, or who is ba- 


IGG, in chsreby fle, Mf rar; and being diſablel to 


redfeſs ſrem 
- 740," 272 
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A widow; And 


| havior divoice, there is ho asdyf bit ir by Colluſtön, 
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the lands &f bis wife. and then the divorce ha en, 
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Vent and the rather, becauſe the executor, of the huſ- 
| Vatid, 'whs way have paid the debt, js 0 party. Ken, 
Where the husband, during $ cohabitation, with the 
- wife, makes her an allowance of ſo. mach à year ſor het 

expences; if the out of her own good houſewifry laves aby 
' thing out of it, this will be the husband's eſtate, and he 
' ſhallreap the benefit of his wife's frugality, becauſe when 
de agrees to allow her a certain ſom yearly, the end of 
the agreement is, that ſhe may be provided with clothes 
and other neceſſaries, and whatſoever is ſaved out of this, 


- 


* redounds to the husband z 5er Lord Keeper Finch, Fries. 


Rep. 304. 


A term was created on the marriage of 4. with 2, for 
raifing 2007. a year for pin-money, and in the ſettlement 
A. covenanted for payment of it. There was an, arrear 

of oxe year at A.'s death, which was decreed, becauſe of 
the covenant to be charged on a truſt-eftate ſettled. for 

payment of debts, it being in arrear for one N 
fecus had it been in arrear for ſeveral years. Chan. 
ei i Sel” aicnnkt Sol id 
The plaintiff's relation (to whom he was heir) allow'd 
the wife pin- money, which being in arrear, he gave her 
- @ note to this purpoſe; I am indebted to my wife 1007. 
" eubich became due to her ſuch a day; after by, his. will he 
makes proviſion out of his lands for payment of all his debts, 
' and all monies which he owed te any perſon in truſt for his 


wife; and the queſtion was, whether the 1004, was to 
be paid within this truſt; and my Lord Keeper decreed | 


not; for in point of law it was no debt, becauſe a man 
cannot be indebted to his wife; and it was not money 
due to any in truſt for her, Hill. 1701. between Cora- 
wall and the earl of Montague. But guere; for the teſ- 
tator looked on this as a debt, and ſeems to intend to 
provide for it by his will. Abr, Eg. Ca. 66. 
Wbere the wife hath a ſeparate allowance made 
marriage, and buys jewels with the money ariſing thereogt, 
they will not be aſſets liable to the husband's. debts. 
% ( ( ey i, 
Where there is a proviſion for the wife's ſeparate uſe 
for clothes, if the huſband fads ber clothes, this aui bar the 
auife's claim; nor is it material whether the allowance be 
rovided out of the eſtate which was originally the huſ- 
band's, or out of what was her own eſtate; for in bath 
caſes her nf having demanded it for ſeveral, years together, 
ſha!l be cogffrued a conſent from ber that be ſhould receive it; 
per Lord C. Macclesfield. 2 Vu 515 D 
Sa where 50 l. a year was reſerved for clothes and pri- 
vate expences, ſecured by a term for years, and ten years 
after the husband died, and ſoon after the wife died; the 


ten years atrear 


executors in equity demanded 500 J. 


of this pin-money; but it appearing that the bushaxd | 
ever demanded it, | | 
| derſex. 182. Co. Lit. 28 . 5 Com; Dig: 10 


maintain d her, and 


10 Fad that ſbe 


the claim was diſallowed. 2 nt Rep. 344. 
As to execution where action is 450 x husband and 


wife, or for her contract or tort, vide Black. Com. 3 J. 


a. 
"te. done c 
See vide Bal, Gn. 4 Ve af. Ft f cu, ib. 4 f. 


df 7 


29, 39- . | * 
The wife's jointure not forfeicable by the treaſon of the 


hasband; tho” ber dowry in, per Star, 5 & 6 Ei 6, e. 
Ai. Ta r Be Mins df 


- 


Bar, or Barr, (Lat. barra, and in Fr. barre) In a legal 


ſenſe is 4 plea or peremptory exception of a defendant 
ſufficient to deſtroy the Naiglifs action. And it 1 4. 
vided into Zar to common intendment, and bar ſpecial; 
bar temporary, and perpetual; bar to a common iniend- 


ment is ati ordinary ot general bar, which uſually is a 


: 


bar to the declaration of the plaintiff : bar /petial is that 
which is more than ordinary, and falls out upon 
ſpecial circumſtance of the fact, as to the caſe in hand. 
1 „ 

Bar temporary is ſuch a bar that is good for the preſent, 
but may afterwards fail: and bar perpetua is that which 


- 


overthrows the action of the plaintiff for erer. Plowd. | 


26. Bat a plea in bar, not giving a full anſwer to all 


| bar, be to the afjor i 


before 


che bar, ate termed, barriſters. . 24 fl. 


e 4 * Tikes ifs 4 1 T2 e 
Where ſhe is not anſwerahle criminally, or for tort, 
by perſuaſion or coercion of the husband, 


the writ, or. to the, a, the; writs; he may haue bre 
ſame writ again, or his fight action: but if the ples in 
2 to the adio iiſelf, and the plaintiſf is barred by 
Judgment, %, it is a bat for ever in perſaal sdions. 
6 Keß. 7. 878 a recovery in debt is a good bar to action 
on the caſe. for the ſame thing: alſo a recover on un- 
Ft in cale, is a good bar in debt, Cc. Cre, Jac. 110. 


eee, eye hes va0 kag>n 
In all .alions. perſonal, as. debt, 


| 


„ Ja all ag account, Ce. a bar 
js perp2tual, andi in ſucl caſe the party bazh no.zemedy, 
but by writ. of ertor or attaint; but =o man is baxred in 
2 real, eine or judgment, yet he may have an action of 
as high a, nature, becauſe it concerns his inheritance s as 
for inftance, if he is barred in 3 Formedon. in de/cender, 
yet he may. have a formedon, in the remainder, Kc. 6 
Rep, OM It; has been reſolved, that a bar in any action 
real or perſonal by judgment upon demurrer, verdict, or 
confeſſion, is a bar to that action, or any action of the 
like nature for ever: but, according to Pemberton Chief 
Juſtice, this is to he underſtood, when it doth appear 
that the evidence in one action would maintain the other; 
for otherwiſe the court all intend that the party hath 
| miſtaken his action. : Skin. 57, 88. bs Of. busen 

r to a common intent is good: and if an executor 
be ſued for. his teſtator's. debt, and he. pleadeth that he 

had no goods left in his hands at the day the writ was 
taken out againſt him, this is a good har to, a common 
intendment, till it is ſhewn that there are goods: but if 
| 0g. plaipuF thew by way of replication, that more 
goods have fallen into his hands ſince that time, then, 
except the defendant alledge a better bar, he ſhall be 
condemned in the action. Plowd, 26. Kitch. 215. 


Bro. tit. 8 Tees. 1 yn 8 , ert: 1 
N material, and a bar at large: bar mate- 
rial may be. alſo called ſpecial bar; as when one, in ſtay 
af the plaintiff's action, pleadeth ſome particular matter, 
viz. a deſcent from him that was owner of the land, Ce. 
a feoffment made by the anceſtor of the plaintif, ot he 
Uke: a bar at large is, when the, defendant, by way .of 
exception, doth not traverſe the plaintiff's title, hy plead- 
ing, nor confeſs, nor ayoid it, but only makes to him- 
felf a title in bis bar. Kick. 58. 5 H.7. 2. 
. This word, bat is likewiſe. uſed. for the place where: ſer- 
jeants and counſellors at law ſtand to plead the cauſes. in 
court; and where priſoners are brought io anſwer their 
indictments, c. whence our lawyers, that ate called to 
l ' 9. c. 4. nom 
* Fs the qualities of a plea, fee farther. Black. Com. 
3 „308. a3 2 dend esd 31 2269 ibaszat 
Mae of low may be pleaded ſpecially, though. iH r 
he iſſue. 5, Com, Dig. 


given. in evidence on the general 
| As to the words modo and forma in pleading, vide 2 Au- 


2 


2 Vent. 295. 1 Sall 344. 2 Mod. 276. Skin. 362. 


arther concerning this head, ſee Abatement, Iftion, n 


Judgment, Pleading, 6. 
is Barralter, Barriſter. (barraferizs) Ie 2. counſellor 
learned. In the law, admitted; to 


;Plead, at the bar, and 
there to bak upon him the proteQion and defence, gf 
elients., They are termed juriſconſulls and in other 
countries called licentiati in jure: and antiently barrifers 
at law were called apprentices of the law, in Lat. apprextici 
Juris nobilioret. Forteſc, The time before they ought 
to be called to the bar, by the ancient orders, was eight 
years, nom reduced to five; and the exerciſes done by 
them (if they were not called e gra/ig) were twelve 
grand moots performed in the inns of Chancery in the time 
E grand regdings, and twenty-four, petty, mots in 
the term times, before the readers of the teſpectiye inns: 
and a barrifter newly called is to attend the fix (or four) 
next long vacations the exerciſe of the houſe, wiz. in Lent 


ſome | and Summer, and is thereypon for thoſe three (or two) 


years ſtiled 8 vacation barrifler. Alſo they are called 
utter barriſters, i, e. pleaders offer the bar, to.diſtioguiſh 


them from benchers, or thoſe that have been readers, who 
are ſometimes admitted to plead within the bar, as the 
kin n prince's counſel ate. Barr iſere, ꝓho 
ala have the 

privilege 


0 y attend the King: Bench, Ec. are 40 


| 


n 
2 U 3 Ed. 6. cl. largos lande, and demeſye lands; 416 
4 uſed as nomay Bee ferimm,,, ot 
. . Bas. Chevaliers, .Low or inferior knights by tenure of 
a bate military fee; as diſtingniſhed from bannerets, the 
chief or ſuperior knights: hence we call our ſimple 
9 PI knights, VIZ. knights bachelors, . as thevaliers, - Ken“ 
N 5 | e net's Glo, to-Parceb, Antiqus,, /- 14 1 oh 
tear) A common - mover. of ſuitya0d/:quarrels, eirbef in.] Bale Court, (Fr. chr Halt] Is any, inferior. court, 
courts, r elſewhere in the country, that is himſelf neuer thas is not of record, as the coutt baron, &c, | Kiich. 
quiet, bar at, variance wich anz or, other, Lam lens der l, 954 % „„ „„ 
Vale Estate, (Fr. bas cut] Ie that ue which 34% 
but the proper derivation is from the Fr. Harrateur, i. 4. tenants have in their lands. And 33% tenants, according 
a deceiver, and this agrees with the deſcription of a,camr.| to Lambert, are thoſe who perform, villainous ſervices to 
at he;is;| their lorgs 3 Kitchen fol. 41. makes baſe tenufe and frank 
tenure to be contraries, and puts copy-holders in the num 
of the pescg, and in taking and detaining the poſſeſſiqn, of | ber of baſt tenants; where it may be gathered that every, 
— or goods by falſe inventions, gc. And baſe tenant. holds at the will of the lord ;. but there is a 
Litference between a ba/e efare and villenage; ſor to hold. 
in pure villenage is to do all that the lord will command 
im; and if a copy - holder have but a ba/e efate, he not 
a co; And holqing by the performance of every commandment: 
there it is ſaid that a common. barretor:is. the moſt, dan- of his lord, cannot be faid to hold in villenage: copy-. 
gerous oppreſſor in the law z, for be oppreſſeth the. inc] holders are by the cuſtoms of manors, and continuance of 
nocent by colour of law, which was made to protect them | time, grown out of that extreme ſeryitude wherein they 
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were firſt create. 


diſtinguiſhed from ſocage free tenure: but the Lord Cole 
ſays, that 64/7 fee is what may be defeated by limitation, 
or on entry, Sc. . Ce. Lit. I, 18. a Baſſa tenura, or baſe 4 
tenure, was a holding. by villenage, or other cuſtomary . 


Bale Fee, Is a tenure in fee at the will of the lord, 


1 


they are vexations, eſpecially if there be any colour for | ſervice, oppoſed to alta tenura, the higher tenure in capite 
them; for if they prove falie, he ſhall pay the defendant | or by military ſervice, c. Mancrium de Che ping Fa- 
. | rendon cum pertinentiis off de antiquo dominico coramæ domint-- 

. A.barrifter at law entertaining à perſon in, his houſe, | regis, unde omnia predifa tenementa ſunt \ parcella, & de 
and bringing ſeveral aftions in his name, where nothing | baſſa tenor cju/dem  maneri?.  Conſuctud, Domus de Fa- 
was due, was found guilty, of Barret, 2 Med. 97. An rendon, MS, 44, 
attorney, is in no danger of being convicted of Barra in] Bas Uille, The ſuburbs or inferior town, as uſed in 
reſpect of his maintaining another in a groundleſs action, Francdts . e ee 
to the.commencing whereof he was no way priuy. Id. . Baſels, (Baſlli) A kind of coin aboliſhed by King 
A common ſolicitor, who ſolicits ſuits, is a common bart Hen. 2, anno 1158, Helling ſbed's Chron. p. 6. 
reger, and may be indicted thereof, becauſe it is no pro, | - Baſelard, or Waliliard, In the Stat. 12 Rich. 2. c. 6. 
feffion.in law. 1 Danv. Abr-.725,, Barretors are puniſhed. Sigviſes a weapon; which Mr. Speight, in his Expoſition 
by fine and impriſonment, bound to the . behaviour, upon Chaucer, calls pugipxem vel ficam, a poniard; arrepto 
And belc | | the law, they] baſillardo transyixic, Se, Cum alio bafillardo penerravit 
ought to be further puniſhed. by diſability to practice. 34 /atera ejus, c. Knighton, lib. 8. Page 273. 
ma WET: A pond . no A in ſeveral of our hiſto- 

1 515 en vine row 07 e 40 ee gni ing King, and ſeems peculiar to the kings of 
Bartelt (leni bla meaſure of wine, ale, oil, England. Monaſfiton, tom. 1. p. 65. Ego Edgar 3 
&c. Of wine it contains the eighth part of a tun, the] gliæ bafileus confrmavi.—In many places of the Monafficon 
fourth part. of a pipe, and the moiety of a bogſhead ;, that | this word occurs; and alſo in Ingulphus, Malme/bury, Mar. 
is, thirtyrone gallons and a half. 1 K. 3. c. 13. Of | Paris, Howeden, ee. 
beer it contains. thirty«fix gallons; and of ale, thirty- tuo] | Bagket-Tenure of lands. See Canefellus. 

| 4+ 442 Car. 2. d. 23. ft . . Baſnetum, A baſaet, or helmet. By Inga. 22 Ed. 4. 
3s, declared;, that the afliſe of herring barrels is thirty-two | After the death of Laurence de Haſtings, earl of Pembroke, 
m ining in every barrel uſually a it was found thus Quod guidem manerium, (i. e. de Afton 
en Th, 2307 c. 11. The eel bar- | Cantlore) per /e teneture de domino rege in capite, per ſer- 
rel contains thirty. gallous... 2 H. 6. . 13. vitium inveniendi unum hominem peditem, cum arcu fine 
Batriers, (Fr. arriere-) Signifies that which, the chorda, cum uns baſneto, fwe cappa, per xl dies ſunptibus 
French call jew derbarrer, i» 84 palefira, a martial exerciſe | ſuis propriis guotiens fuerit guerra in Wallis. e 
| ich art ſwords, | : et, A ſkin with which the ſoldiers eovered them- 
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within certain: baxs or fails which ſeparated them from the | ſelves. Blount. | mf ec | | 
nglan. "There are Waſtard, (baſlardus) From the Brit. baftgerd, i. e. 
likewiſe 4arrier agwiint, or Places of defence on the fron- | notbus or /purius, is one that is born of any woman not 
tiers of kingdoms. N „I married, fo that bis father is not known by the order of 
. Barrow, (from the San. Sarg, a heap of earth) A law; and therefore is called flias populi, the child of the 
large hillock or mount, raiſed or . 5 
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r , 1 oe ti 7 
of England, which ſeem to have been a mark of the. Ro- elf 2 woman be with child by a man, who afterwards 
man zzz/i,..or ſepulchres of the dead. The Sax. b:ora | marries her, and then the child is born, this child is no 
was commonly taken for a grove of trees on the top of a | ba/ffard - but if a man hath iflue by a woman before mar- 
hill, Kenner Gl. Lan 1115 N ;: 35.912. is 125 » riage, and after they marry, the iſſue is a baſtard by our 
Baxter, (from the Fr. boretre,. circumwenire), Signifies | law; but legitimate by the Civil law. 2 uff. 90, 97. 
in our books to exchange one commodity for another, or] If a man marries a woman groſly big with child by an- 
truck wares for wares,:; Anne 1 R. 3. c. 9. And the Ka- other, and within three days after ſhe is delivered, in 
ſon may be, becauſe they that exchange in this manner | our law the iſſue is no baſtard. 1 Dasv. Abr. 729. And 
do endeavour, for, the moſt, part, one to over-reach and] where a child is born within a day after marriage be- 
circumyent the other. Akten parties of full age, if there be no apparent impoſ- 
Barton, Is a word uſed in Dewonſbire, for the demeſne ] fibility that the huſband ſhould be the father of it, the. 
lands of. a manor; ſometimes the manor-houſe itſelf; and | child is no baſtard, but ſoppoſed to be the child of the 
io ſome places for out- houſes and fold - yards. In the Sat.] huſband, 1 Rel, Ar. 358. But if the huſband be bot 
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, the iff baſtard 2 
Tale er bath ie u geattdts, fe. which" ese ah 
Fade to get a ch 


the iffue of his wife, theugb 


fe. 


n within marriage, 1 baſtard, ee yy x” 


024.81 


N 2 of 212 was A geren uber ao baſtard who cahhbr after His 


K 


By the l 
z. erg after eſpouſils. unleſs it be by ſpeciul matter. If 


a woman eiope from her husband, o as he be within the 
trig = by Ito ſhall not be a baſtard 4 dur Jaw, 
chough by the ſpiriruat law he mall: bat if the wife con- 
tinves in aduſtery and bath iſſue, this is 4 baſtard in our 
law. 1 Dany. 730. By the common law, if the buſc 
bind be 1 gather maria, fo that 'by intendmeat he 
may converſe with bis wite, and the wife hath He; the 


child will not be'a baſtard: but he is a baſtard "who is" 


born of a woman when her husband, at ad from the time 


of the begetting to the birth, is extra fut mar. Co. 
Lie. 9 wy 483 If 4 woman hath iſſfue, the 


tend BUNS Wer 0 long before the birth of "the 


ive, which his wife hath in abſence, that the 
cannot be bie, this is a baftard.” 1 Dato. 729. If the 


hasbznd'be only over in Frland, it is otherwife: © 


A divorce" canfar precontrattus, cuaſa een, „r. Hae 
rigiditatis, Oc, baflardiſes the iſſue; not for c 


* ent to the martiage: but if the mak and womatr ©. 


de hasbant and wife for all their lives, the iffue cannot 
be a Baar by divorce after their death. 1 Dhv. 730. 
Where a woman, on dirorce & n e hore; lives in advl- 
tety with another, her children by ſuch other are baflardy ; 


for chileren born in adultery, are born out of the limits 
of ui by. Thoogh if husband aud wife conſent to 


lire ſeparate, the childfen born after ſuch ſeparation half 
be takes to be Jightimats, becauſe the aceefs of the huf- 
bakd mall be preſotget'; büt if ir be fobnd there was no 


acceſs, then they are 2 art. 1 Salk. 222 

But this nor Ty of the htavbatd ought be proved 
otherwiſe than upon the wife's oath; as in . e following 
caſt: the defendant Ntulieg was 20 an orcher 
of baſtardy, to be the putative father of a 'Baſfary child, 
ten of the wife of one Mavat of Shelbbyw. The ffid 
220, on the appeal, gave evidetice, that the ſaid RA 
ing had carnal knowledge of her 92 in or about Ae 
1732, ant ſeveral times ſtnce; ant that her usband Rad 
no accefs to her from May 17; t, to the time of her ex 
amination in that court; being the 30 cf Over 17 33, 


and thatthe ſad, Rradfag was the fathef of thie faiff child. 


Aud the queſtion on removal of the fame into the King'r 
Bench was, whether the wife in this caſe could be at 
mitted as an evidenee for ot Saia her husband, and to 
baſtardize her own child. And the whole court were 
opinion, that the wife could be 4 witnels to no other fact 
but that of incontinence, and chat this he muſſ be admit- 
ted to be a witneſs to from rhe deveſſſty of the thing: hur 
not for the abſente of the Busband ; which might pro- 
petly be proved by otfler wirneſles; and" likened it to th 
caſe of hue and cry, where the perfon' robbed AM be A0. 
mĩtted a witneſs of che fact of robbery, but not to prbve 
any other matter rel fing tfereto, as in what hundred the 
place was, and the like, becauſe that may be proved Sy |f 


others. 2 Sl. Ca. 17 
A man who hath 1 be 4 fon by + woken" before mar- 


, and afterwards marries the fame woman, and hath 


1 fecond fon born after the marriage; the 'firlf of 
theſe is termed in law a Baffard eigut, 2 "the fecond' 2 
mulier; by the common law, as hath been ſaid, ſuch 4 
tard eight is as incapable of inheriting, as if the father and 
mother had never married; but yet there is ont caſt in 
which his iſſue was let into the fucceſſon, and tlrat was' 
by the conſent of the lord and perſon legitimate; as-if* 
upon the deattr of the father the S ard eigne enters, and 
the mulier during his whole life deer diſturbs him, he 
caunↄt upon the death of che baflard eiguse enter upon his 


ifſfue. Lit. ſes. Co. Lit. 24 
To exclude 1 YG from the 3 Wer there muſt 


not only be an vninterrupred poſſeſſion of rhe baſtard tigne 
düting his life, but a defcent to his übe. Cb. Lit. 244. 


1 Re}. Abr. 644. 
No man can billirGze Worber after ki death, that 


as A mulier by the laws of holy church, and who carried 


3 


** * * 4 » A 7 
* 


3 bo expurntion of 
fo where a husband is mult be baſtardised b 
In- law: by the rules bf the Civil law this 


. kim; and thie rute of law ws ew Nom ee 
calum _ dead; as atfo'fromi'an important — 
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defect dies with the petibh; und 
Ye-dbjefied do ue Tue nüt . 


on law, that a. 


antiedty; Which Would not atibw tue 


bmenity or the 


al” hom there remalgs fit 


Era pore ” for" 4 are often debt coup hh 
nd wied ge or 22 An bu 0 "of > 
a A ting,” but oy 


and-thorefote it wete-ath ba mut ro 
bü-them t nen of 1 awy — 8 
— Eatifive be conffohtet te pt) AN To- it 
s fir'to limits time ia which 1 prof of Bastard are to 
2 K aj — bn „een 
Coo Lie. 1 Aar 399. C. ER. wes . 
; 2 thi — 


the doctrine vf the od oakley” 

there is this modern cafe. An sjectment was Droughe | 

by” ode Priat, aguin the eurlo of Bart age Monthfars 
Pri made title as Heir to dae bf Abrnürur, 
pfoving-himiſelf the fen of ene who wis brother tb tes 
duke, and that the duke died withdatt ies; the Gefen © 


dant ' give 'Evidencey thut duke dad Made duke 
lee, who conveyed t lim; plant g.]. evi. 


their b 


ende, thät duke G n & baftzfe, r 
uche woman, whey It the time of her marriage Wich ehe 
[aid Grbrgr, duke of nur, wis brarrlec 0 nbcher 
man, Who was then, dtld yer'iviegt' upot WAI ir wis 
—.— tkat ſince! duke Gene and this wonith re 
ther as man and wiſe, und were now dend; the pla. 
Sebold wot de admitted te Baſterdſre the iffüe; n n 
dd als; and who, duribg his WRdle Hfe; WA epüted 
aud taken to be ths d & fot: of the duke; and 
do Rilec by the due du His deed 6f fettlk ment; 
and is bis will, lis fen and Bei; fun Abad n of * 
poſt mortem fett bfu Te edamt heft th 
trur of füch a” bäſterck ad i menür by Free n Ris 
fe ale of bafard right; auc lie? ple, tudt ie, ex 
aſtärck a3 is born” *＋ 2 the Efpotifats> of 2 Hitfier' ank 
mother, who aſter ward mürry — e 
tended: opty to that kae e 120. BH v Earl 
of Barb, Cc. 7 . 60240 . ei WIG. 


= be, thar choügtr tHe > A. wy 


d Gzl, Eyxe, who were only 1 in Ju 
be a flee with it, 7 Bunch a der he or 
Bath. e257 5 ? TIL 230415 07 a i oni 10 
3 4 chil amn ry web 


ef | after che deatk of her hüsbäng, ir ih zl be Ngittintef the 


i - 10 ed & * ge ok . 
egi hy. a. Fg et 1 Lit: A 236 
2 Naar. e bene 4 x fecout ie or Hus, the 


rn berng Ring, ant be e by 1 wine ot 


83 


0 the iſſue! iv 4 Scharm z 


- = ſtature*'2 & 0 0. e. 2. 
hy "Ota ut Jaterdofi WEN 


2 


2757ç³ 3 4 
df ki ch; 


4 2 fe 8 8 * 
— tun of Wick 0 —— 4 
or by tk 25 Fry muff be vifderfbod i w C- 
there Beipg a OI t& thordF purpoſes; for B . 
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| can Lee inherit fand xe Heir ge Hm, but ont der 
is 


is heir 0 body: En. Fak. 94 Wel Boll ante 
But though be cantor infer to an atitethr; yer when 


be Math gotteft a name of Teputation, . 


it; for all ſurnames were N 1 n — 
K 


tion. Cort N. fart + 
the retnainder to hy His aim Cy FOE tg 
Tt" fd my of op 2, yr 


Georhe was born 5 00 F. 

was reputed tHe ſoft of Git 23 a 

tough 45 boy was bat fix y. c ff, 1 175 e be 
ould take the e rol Nn kation 

the name of George $0 ite 1 © 

| fignatibil of the perſbt 17 ee malddef- Bit if's 

kran be Hired rote" 2128 ME or 7.28% whether 


egitimate or — and J. 8. hath iſſue a Avvo 
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No, u it was in the other. caſe, but, is in confjraginess | 
And the certain tima is not defined when this contig gency: | 
ſſmall happen for the baſtard as his birth dens hen A 


ga annire 

de reputation of being he iſſue af N Sand nes ah 

| baſtard, when firſi in deing, cannot take by virtue of chi 

lmitation, he can neter takn it; for. he: canndt be ander- 

ſtood to be dhe perſon. deſigned, and marked. out b aN 

words, if after his birth. it depends on the;-uncertaodyt 
ol popular reputation, 


- tains no. certaingy in igſelf, or no re)ation. to any other 


certain matter that may reduce it 10 cnainty, 55-2 void | 
* 


309. e rr Soar N eme vat ene 


Bat where a remainder. is limited. 
Fane S. whether! itimate ot illegitimaten and ſhe bath. 
iſſue, a baſtard ſhall take this remainder, becauſa de a6 


quires ihe denomiaation of ber iſſue by being ho — 


body and ſo it was never uncertain, Who was 
by. this remaioder. Noy 85 „ eee cb 39008 


b Wy Bg- uo gs wi ; 
If parents are married, and afterwards; divorced,; this 
gives the iſſue the reputation of children; and, ſo doth 


a ſubſ. quent marriage of the patents. 6 Co. 65. Hugh's, 


Ar. 363. Lan nen . ; 
If aman, in conſideration of natural affection and love, 
covenants to ſtand ſeiſed to the uſe of a baſtard, this ig 
not good; for he is not 4% Janguins patris; hut it is ſaid 
that a woman may give lands in frank - marriage with her 
baſtard, becauſe be is of the blood of the mother but; 


Aud. 79. 6 CG. 77. Nu 3s. t neun iu bas 
1 — equity will norlapply the want of a ſurrender 
of a copy hold ęſtate, in faygur.of a baſtard, as it will for! 
a legitimate child. Freced: Chan: 47 gala hut 
Baſtardy, in relation to the, ſeveral manners of its trial. 
is diſtinguiſhed into general, and ſpecial. haſtardy. iG 
neral baſtardy is the baſtardy tried by the biſhop, which 
in it's notion contains two things, /'' 1ſt, It ſhayld; not be 
a baſtard. made legitimate by a ſubſequent marriage,,..2dly; 
That it ſhould be a point collateral ta the original cauſe 
of action. 1 Rol. Abr. 361. 4 e 
Formerly baſtards had à way in, ſuch. iſſues. to: trick 
themſelves into legitimation, for they uſed to bring feigned, 
actions, and get ſuborned witneſſes before the biſhop:to 
prove their legitimation, and then got the certiicate be. 
turned of recotd, and after that their legitimation could 
never be conteſted for being returned of record as a point 
adjudged by its proper judges, and remaining among tha 
memorials of the court, .al}, perſons were concluded by it; 


but this created great incenveniencies, as it is taken n 


tice of in the-preamble of the g hn, 6. cap, 10, in dhe 
caſe of ſevetal perſons of quality fos the evidence of- r 
contrary. parties concerned were never heard at the: trial 
and yet their intereſt was concluded: To temedy this 
inconvenience without altering. the rules of law, it was. 
enacted, that before apy writ to the biſhop there ſnonld 
be a proclamation made in the ſame court, and after that 
the iſſue ſhauld be certified into Chancery, Where 
clamation ſhould. be made once in cry month for three, 
months, abd then the Chancellor ſhouldc certify de the 
court where the plea depends, and aſterwards it ſhall be. 
again proclaimed in the ſame court, that allichat, are con- 
cerned may go to the ordinary. to make cheir allegationa : 
and without theſe circumſtances, any writ granted to the, 
ordinary, andꝭ all proceedings thereupon, ſnall be uitealy: 
void. xk Roli An. 361. — N A n e N Ws 


If che ordinary certiſy or try baſtardy without a α,j, 
from the King's temporal courts, it. is void 3. for the. ſpas. | | 
ms is derived fron⁰t ur child; and by order'of the Juſtices, the chu Oh 
the King, and therefote it maſt he exerciſed in the man- wardens and 0verſeors of the poor may ſeize gocde, and | 
ner the King hath: appointed ;; for it would be injurious f receive the annua} rents of lands; Sc, of the dalle ba 


ritual juriſdiction within theſe kingdo 
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any:perſon- lives, is his 
bound, tber 
Reb Atv. 362. 4; on 

doth not bind 


own act; a | 871 


on, whether he thould: take theiremains | 
der or not; and ſuch a defgnation of the perſon as en- | 


6 Pry $a 
dees bun 


xecognizance 


Ife man be certified ne, no man 16 eſtopped to 


baſtardize | him; ſor though he may De a muller by the 


t 
plead the iſfue of ſpecial baſlardy; 1 Rol. Ab. 36 


Special baſtardy, which is alwayb tried by a jury in the 
temporal courts, is twofold: iſt, Wlete che baftardy-is 


ihe giſt of che. action, and the material part of tel 


zaly, Where thoſe are baſtards” by the Common lde chat 
are muliers by the Spiritual law and ſuch are thoſe that 


are born before marriage, whoſe parents after wards iuter- 
marry, and whoſe marriage is admitted. 1 Nea Abr. 


1 n'recen temporal damage by being called 
a baſtatd, and brings his actiob in the temporal courts, 
and the defendantjultifies that the plaintiff is 4 baſtard; 
this muſt be.tried ar Common law and by writ to the 
biſhop; for otherwiſe you ſuppoſe an action broughe ir a 
court whith Rath not a capacity to try the cauſe of ation. 
1 Rrownlc's.": Hob; g. Gi. 4791 n Ent, 29" 
Il it be found by-an affiſe taken at large that 4 man is 4 
baſtard, che temporal courts are judges of 16" for thb jury 
cannot be eſtopped to ſpeak truth which may fall within 
their ownrknowledye; and what they find becomes the 


record of the temporal courts, and ſo within theit conu- 


zanc 613 Bro.:Baſtaray,"g7.": 10 dib 13218 bn nn 
A baſtard by the Common law is" made incapable of 
any cecleſiaſtical beneſee; for the facraments ought not 


to be committed to infamous perſons: and it is he la 


of natute, that ar πν,], Hohe born but of lawfull mar- 
riage, (unlefs there be ſome” purtieular law to the con- 
trary) habcnot any gelation to his father, who begot him; 
3 hir mother that bre him, "Forts #88, 
9. | 5 . A ae 
. e 
t examined by a j of peace, and the fact 
being — — (her oath,” ud len the Jo 1 
1926 ſend hiszwasrant for the reputed father; whe! 
party is 3 before che ' juſtice; he muſt enter into a 
| ith fefficent ſureties fot his appearance at 
the next ſeſſions, Ge. und he may be continued oi the 
recognizunce till the w)] man is delivered of the child! 
after the child is born, two j#llices Ff q refidin; 
neareſt the place, are to examine the matter by WMftueſſe 
Ca and make their order for relief of the  parith” fro 
theibaftarts and if the two juſtices cannot agree”: 
may refer ãt to the ſeffons; allo: the putative father ma 
appeal from che order of the two ju ices; or HA R 
ſecurity te the pavith; Oe, gher. 18 Fug. +. 3. 5 
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The two next juſtices of peace (one ins bk 


, . quot 2 
may make orders for puniftiing'the möcher aud fa my 


=) badatd is novparty.co 
—— fn aging 


t 4 
, 
— | ö 


is not binding. 1 Kl. 2 . ile „ be 


Spiritual law, yet he may be a baſtard by out Jawy-and 
| any man, notwithſtanding the Certificate, may 


| | 314. Cop Tir 234. 1 Nel 367. fleb. wage ov 
be hath no father, but from, reputation only. Nyer 374. If a man receiv 


1 


if they ſhould declare legitimation whete the rights o in- mother to diſcharge the . and juſtices of che pea, 
heritance are is 2 without aby Ab e have power to commit lewd women havis . 27 
neceſſity. 1 Rol. Abr. 3. ] 

© — muſt be under the feal of the ordinary, able to keep them, are not within the ſtatute. It is * 
and not under the ſeal of the commilſſury only. ſer rhef judged murder 10 coticeal the death of 4 Jae child 
command is to the biſhop himſelf to certify, and dre | when born, unleſs there be proof to the contrar at it 
the execution of the command mult: appear to be by the was ſtill-born. 18 Fx. c. 3. 13& 14 „ 144 
biſhop in proper perſon. 1 Rol. Ar. Gian 39h * Fac. 1. c. 4 21 Jae, F. e. * ene 7 


Ii 2 Vs | y 


\ = * — * 
7%, ” a ” . 1 . 0 = LO 
- . J , » 1 . - \ 4 — 
- , 5 | * 1 
5 F y - nd 
” 2 : : — — » 
: 1 . — : , . , 7 1 1 . # 
5 9 8 - * 1 11 - 
F \ = - - 
* 
* 8 jp & . i , i f a FR 
: * f . FRY 43 1 _ * 1 : 
” 7 ” ita; S * — 4 ö 4 of ., * « - oa . 5 
[ * 
. 4 Sy = + C 2 . | 8 
» * 5 4 
* . - # * * 
T 4 od 1 7 LY 4 4 4 » 
N N 2 ; : 93 
* * 6 A 
- 


- If 8 wencbeccertified: bafjard,) chis-binds perpetually, 
(fo..adjud 


„ 
— 


. 
y 4 
. * * - * _ 
Z 4 
1 6 
** — . Wael fs ABT We 23 — — . —— 
— — ———— ſ— — u— re Se nn rnr renrre eg . — — 
J _- 


FS. 1 4 F "CM. 
9229 — —— 
Ee EI A GEES 


-£ 4 
3 
1 
\ wv 
1 XY 
+7 
n 77 
| i 
© v1 
9 
1 
* 
5 
37,328 
l 
% * 
77 
: # 
TSR 
pete 
+2 
> 7 F 
. x 
1 2 
$1: 
1 
2 * 
1 
/ 320 
Vil 
1 
98 
. 
"© 
1211 
5 
: 1 
1 
x 
1 
1 
0 "1 
1% 
WM 
2 bY 
1 "£0 
4 
# 3 
64 
1 
«+ 
1+ 
75 
1 
65 
* 
1 
4 
F 7 
5 
7 
31 
"2 
of 
ff 
: $1 
? 4 
3 
7 Rn 
: 8 
1 
1 
1-3 
: 44 
: "FI 
3 
; 1 
: - 387 
wy 
4 q > 
Ra 
2 * 
5 
0 8 
9 
* . 
1 5 
© 


} 
* 
* 


; ' - 
* x « 
- - 
4 , v 0 
© 6 . — — 0 ... 
— ONS F * od ee C2 _—_ IRR Ren CS. —— - 
ren — — — ‚F—w ent ————— —r8E8ñ . —— — — — 
N . — — g— eos ooo og SO e a Awe > .* — — A er we SY 1 — 
rr os PERL] FFF ˙ YT EPPTERELS 4. F 2 5 


—— 


— 
— — 
Sette —— 2 oe er 2 2 
EET RT x 


— 


ek 


cr gs. Io > Do ts ht — 
— : L 5 
3 . 9 


0 — ＋ oy 
S COLTS EN 


— 


* * 
© » * — — fd 8 * 4 o 44 

2 1 l 48 Y To 4 r 22 

=» * $0 2, . A EE ee ed ACE md RN Oe SE 

_ — ok 2 PI + FP —— _ —_—_ 4 Pr 


— — 
n 


2 2 l A y — 
C 0 . . 4 p . „ — 1 + * 
£ 2 — r 
r * 


2 
Dy 


3 


f a — > 0. ˙ A 
i p WP - 2 = e 2 £62 50: 


WINE A wo pore. 


. 1 7 * : 3 4 LE: " ieee . ral a q 5 1 5 - 
5 * * A F G ; * * ; > l ©) =, Mia ae * 16472 „2 — — 
E — * 8 5 BF e * 2 4 PICS [ 1 * WOE by I IFY 222 Des ö 11 r n 0 =_ | 
3 dee | þ 0 : * — Ge EE r © N 1 9 * 0 W ug "> EO LY OR 22 n ä A ——— = | | 
; . ** ' , * a ey = = J r- 1 lng ; . * 9 S * 0 * » 8 * 32'S n . 2 a 7 e I * ? 8 > * n 7 WET) Eh ov 0h 4 1 L 2 9 K ” "I 
8 2 E g N 1 9 n b * * 8 n r ; , ENT ee” e err Gon * - | 
* k „ Y b g - 0 N * F PE TI n * N 223 — N * 7 I fas G $ #- B43 7 * 2 + 0 ont | 
C , V * 1 * * 83 * * £ ne” - © * * 14 A I \ * W u CY & 3 1 oY a L * NV \ ns * © „ bi 5 * * e * 6 OED * 
N N en + „ 18 © 3 * 32 Uk * * 0 WWF Yr e ee, ls 6 „ e eee Hates N og A > bd DE en — * 25 e eee beg LAs ad EEE ES BS EET 2 9 ** 2 * 1 N * + * ö N 208.1 5:7 SR ww" a 1 * 
. FD fo . - n 8 n 2 ras , ” F > % 4 * * = 1 F > hs - ri Y : L WER * E - * 5 5 . 7 yy 7 5 ns” 4 . 4 b * 7 —- pg . * N by a8” 
8 N 2 x e 4 f * IT 4 4 4 FS TOI 2 ek " 2 mY * F = NEE * >, — 0 * Ss FT SK En "IO * * 1 $. og 2 F 4 
N a 7 K 8 * * * N A >. — g : 7 ; | 
* 5 e : * e y * * — IS 9 22 * a ; 4 a * " 2 ——— — pa f 4 — — — = — 
T 8 2 . 5 


9 "i 4 
* r r 4 
e 


us 1 N 
** ” * * 


* 
— 


5 — be drawn ſpbeially, or conclude” againſt the 
ſorm of the ſtatutez 3 ſtatute doth not make a ne-. 


child was born alive, orithat: there were 
| epon the body, but it hall be undenidbly talkewrhatiche | - 
Child was botn alive, and murdered by dhe mother. | 
Had. 438. l ban 0011584 289 d eee 18] 


| rection, unleſs he give ſecurity to 


| married perſon is a 5afard.... See 


ET Y 


It bath — Ho: 
2 Aras lat flatute, there is no need that the 


offence, but only makes ſark oon, ut un undeniable | 


Alto, it hath been , that where 2 woman 


appears | 
| to hays endeavyoared/40, conceal 'the denth of "ſack child 


latute, there is no need of un prof tharthe | « 
within the ſtatute, 1 | _—_— 


As io tes vs — 
= — REINgS 1 _ 


pa "W983 4: 7 9277 2 8. 


of murder. 2 Hawk 4385 nw b. * - 3 13k TWO | 


* 


inch 23 


„that bers u woman lay in 


«sf 5 bern adjad 
— at went to bed wühout pain, and 


a chamber by berſelf, a 


waked in the ni 
none, and was delivered of a child, and put ĩt ia a trunk, 


not dĩſconer ĩt till. the following niht: yet ſhe was 
3 the ſtatute, -becauſe ſhe knocked forthelps”- 2 
Hawk. . 438. ft: ere @ © #454 546 Fry el un 4s 
Ale, it bath been agreed; chat if a woman confeſi 
herſelf with child 1 —— arr renee — eee 
and delivered, no wuh herz is not within 
the ſlatute, — was no intent of concealment; 
and therefore-in ſuch caſes it muſt appear by ſigus of hurt 
upon the body, or ſome other dee ee Was 


born alive. 2 Hauk. 438. R 2 ${13 V4 N 


If a woman be wich child, and any gives ber a potion geon 


to deſtroy the child within her, and mne takes it, and it 
works ſo ſtrongly that it kills her, this is murder; ſor ĩt 
was not given to cute her of a diſeaſe; but untawfully 
to deſtroy the child within -herg andi therefore be that 
gives her a potion to this end, moſt take the hazard, and 
if it kills the A nme 1 Hal. H. P. 0 
47 $3: 4/115: (199630 10 

a woman be — or great icht If — 
or any other give her any potion to make. an. abortion, or 


8 7 
428 1 


if a, man, ſtrike her, whereby the child within her is 


killed though it be a great crime, yet it is not murder 
nor manſlau — by the law of Fngland, becauſe it is not 
yet in rerun > gan can it legally: be known, whether 


it were killed or, not: ſo it is, if aſter ſuch child were Oc. 


born alive, and after die of the ſtroke given to the mo- 
ther, this ĩs not homicidæe. 1 H. P. C. 433. Vet 
the . — may be indifted for- ©. nliſdemeancr, ho 
Common, 1 aw. 922 2:2 0E. 

Ia man procure, alwaman - ith: cid te Sefropi bis 
infant when born, and the child is horn, and the woman, 
ia purſuance of that procurement, kill the infant; this 
is murder in the mother, and the prucurer ce 
1 Hal. H. P. C. 433. 

If a woman declares herſelf to be with child of a fers, 


and on oath before a juſtice charge any perſon with gets ap 


ting it ;. he Wt 954 his warrant to apprehend tue pers 
ſon charged, for bringing bim before any-juſtice; 
Se. who may commit him to $201. or the houſe of cor 
) ——— the bang. 
2 into reco wit ties to. appear. at 
ie ne ee perform inch order-as-ſhall-be 
ba. OR the ſtatute 18, Elia. c. 3. "But - 
the woman ſhall die, or be married, or miſcarry, or 
if no order is made in due time, the man — . dif 
charged: and. no juſtice may ſend for, or compel any 
woman before ſhe, is delivered, and one month SEES 
anſwer queſtions, &. Stat. 6 Geo. 2. c. 31. He that 
gets a baſtard in the hundred of Miduluon, in the county 
of Kent, forſeits all his goods and chattels to the e. 
* de Temp. Ed. 3. Q. if now law. 11 2413 
227 one conſpire to charge another to be the father| 
41 bake ard child, 2 may be indicted and puniſhed with |,/ 
blic whipping, &. c, It is only in the power of the 
ing and . to make a br legitimate. Dazv. 
Baltardy Geo. 2. c. 29. 
| ardia) Signives Aden of birth, ada 
j-0e8 19 to one 1 of wedlock, . 0. 5. 9 
— F, J ts vb the 46 
„ CF. ] l ere child of 2 
Baſtard. 


Baton, (Fr.) A ſlaff, or club; and by one ubs it 


and - knocked for help but could get | 


Bube de — MS: fe 2615 1 6Wq0q 40 
-"Barabte Stound, 1e taken for the land that lay be! 
rween Buyland and Stetland, heretofore it queſlion; Wien 
were dittin& kingdoms, to which it beldüged hie 
a2 N. 8. %. 6. and 32 fl. 8. cap. 6. It ſeems to wenn, "as 
if we ſhould ſay, licigious or or ers ground, i. 6. land 

Idout which there is debate ande by" that name S tene 
cabls — that is in comroverl. "Carb." Britax. Tit, 
$90 ane ne 42! Hel hog lad e 


Bath, (Dat. bathony called by the Britons Jah) 
Has hoon termed the eity of ſickmen ? it is 2 place of re-. 
fort in Somer/erfbire famous far its niedicine!”' wuterd. 
The ohairmen are there to be licenſed by the mayar and 
aldermen, for carrying perſons to and from the het barbs, 
—— of ron by ſtatute 1 1. c 194 
And a public bo/pital or infirmary for poor is eſtabliſſedd 
i the city of Bath, the governors whereof have power to 
hold all charities, Sc. and appoint" phy ſeians, ſur- 
$ and dther officers: any perſons not able to bare 
the benefit” of the Bat quaters, may be admitted into 
this hoſpital; their caſe being atteſted by ſome phyſiciang/ 
and the poverty of the patients certified? by the miniſter 
and churchwaadens of the place whefe they live, &e, 
Every perſon ſo admitted, Thalt have the "uſe of the old 
hot Batb, and be entertained and relieved: in the hoſpital; 
and when cured or diſcharged, fuch perſons ſhall be 
ſupplied wich 47, each, to deftay the” expence of re- 
ing nen back te tbeit pariſhes, Se. Stab. 12 Geo. 
2 6: 41% go. Fü. d. dein een 2113 4s Yo TH 7x Fr? T3. 5 
-<Batidopia. A-folling mill, It ĩs mentioned in the 
Mondſticon, tom. 2. "pg 832. Uſque' ad flagnum 'molen- 
int iu Williclini cam batitoria & 4 AN JONES: 


Ne 


Battet; (Fr. barthile) Gigvikeb A wel by — 
which was :anciently allowed of in our laws, where the 
defendant in appeal of murder or felony might fight with 
the wppellant, and make proof thereby Whether he be 
culpable or innocenx of the crime. Glasv. Ib. 14. c. 1. 
Whey au appellee of ſelony wages bartel, he pleads that 
he ist gniliy, and that he is ently to defend the ſame: 
by: his body, and then flinge down his-glovey and if the 
appellene will join — replies, That he is ready to 
make good his appeal by his way; upon the body of the 

pellee, aud takes op the ano : and then the appellee 
lay his right hand on the book, and with his left hand 
takes the àppellant by the right, and ſwears thus: Hear 
this thou 2 ralles 7 $6 John 4 the name” of __ 
bur Laobo call my/elf Thomas 28 the name of baptiſin, diu 
n6tfeloniouſly" murder thy" \father W. by _ o thy way 
—__— Sec. ar B. pes ſarmiſeg vor am any way 
guilty id. feloyy\ fo deln me God: And then he 
ſhall 2 be book and e d this [ will 'deftnd againſt 
thee” by my body, "as this cuurt ſhall award.” Then the ap- 

pellant rH his right hand on the bock, and with his left 
1 takes the appellee by the right, and ſwenrs to this 
effect: Heur ibis tbou abe calleft ' thyſelf Thomas by the 
ame , bapti/a, tbat thou didſi felonioufly on tbe day, and 
in the year, &c. at B. murder ny father” WII name; '/o 
lei me God; ' And then be ſhall kiſs the 1 and ſay ; 
Ani "ew i wi K e againft' thee by my body, as this court” 
done, the courr ſhall xppoint a 
day W 5 3 for the attle, and in che mean While 
the appellee ſhall be kept i in cuſtody of the marſhal, and 
lebe appellent ſhall ind ſureties to be ready to fight at the 
time and place; unleſs he be an approver, in which caſe 
he ſhall alſo be kept by the marſhal : and the night before: 
wa day of Baile, both parties ſhall be arraigned by the 
eihal, and ſhall be brought into the field before the 
joſtices of the court where the appeal is depending, at the 
riſing of che ſun, 'bare-headed and bare-legged from the 
knee downwards, and bare in the arms to the elbows, 


WOT one of the warden * che Fler's Gray or officers [ 


armed 


: 


“ 275 25 * 8 * 
. n My, 
Py ; . ; ' 0 i 
pe 
' © - eatit Thar they Bave | | 
thing elſe by <hieb the lv , pu may be Aged, and the 
 liedif thFafvil ares: aid they; after proclamation: for 
ſilence under pain of impriſonment, they -ſhall be in-the a 
combat whetein” if che appellee be ſo far-vanquiſhed that |, Trl 
he cunhot or Will bot fight any longer, he may be adjudged | 
to be“ bange immediately; but if he can walatain the 
fight tilt the ftars appear, he ſhall" have jadgment to be 
quit bf the appel: ü if the bppellant becomes u crying. at 
coward; the appellee Hall recover his damages} and ma) defis, or 
plead is acquittal in bar of a fubſeque it Jadictment or 
ppehly and the sppellant ſhall for his perjury: loſe his 
fac the g 
bring an appeal t not be 1 ch | j 
wage battel, by reaſon of the eng of the appellant. knew it; and not by ſuſpicion only. Pepbh 208. A 4 
2 Hawk; P. C. 426, 427. This trikl by battel is before |conſtable, upon information, that a man and woman are ; 
the conſlable and marſhal; but with all its ceremonies is 5 f 
now diſuſed. See Clan. lib. 14. Bracbon, lib. 3. Fs 1 | together, carry them be- | 
Briton, c. 22. Suitb de Rep. Angl. lil. 2. Co. Lili. foren juſtice of peace without any warrant, and the juſtice [| 
294, Sc. Vide" Trial" by "Battel; deſcribed Black. Com, | may:bind them over to the ſeſſions. Dat pg tn 2-2 1 
2 F. 339. Vide Combat. „. * yer ban 5 1410 —1* | * It ſeems always to have been the better. opinion; thata 1 
' -Batrety, (from ihe Fr. barre, to ſirike, or Sax. Barre, | man may be bound to his good.” behaviour, for haunting 1 
a clab) Is an injury dene to another in à violent manner ; | bawdy-houſes with women of bid fame, a5: alſo for 1 
as by ſtriking or beating of s man, puſhing; jolting, filip-| keeping bad women int his on houſe, 1 Henk. 132. | 
ing upon the noſe „Sc. And it is alſo defined by our] Conſtables in theſe caſes may call others toicheir-aflift« j 
law to be à treſpaſs-committed' by one man upon another ande, enter bawdy-houſes, and." arreſt the offenders for a i 
vi & armis & contra pacem, Sc. This offence is pu- breach of the peace: in lands they may carry them to i 
niſnable by action and indictment; on action ſor the in- priſon ; and by the euſtom of the city, whores aud bawds 9 
jury at the ſuit of the party, the deſendant ſhall render | map be carted. 3 , 20. 0 
damages, Oc. And on indidment at the ſuit of the | A wife may be indicted together wih her husband, 9 
king, for a breach of the peace, he ſhall: be-fined accord- and condemned to the pillory with him for keeping a 1 
ing to the heinouſneſs of the offence, Dalt, 282. 1 bawdy· houſe; for this is an offence as to the government £ f 
Hawk, P. G. 134. For here the perſon "offending is ol the honſe; in which the wife has a principal ſhareg 1 
ſubject to a twofold puniſiment; vi a fine to the klag, and alſo ſuch an offence as may generally be preſumed 9 
and damages to the party; though it is uſual only to to be managed by the intrigues of her ſex 1 Haul. 2. 
bring an action for damages, which in battery and maibem | 7 Qu an indid ment for keeping a diſorderly houſe, a fe- i 
the court may increaſe” upon view of the record and'the male witneſs ſwore," that the: was a: ſailor's; wife, and ö 4 
| perſon. 2 Rol. Abr. 572. 2 02 Sm DfES SSN ie during her huſband's abſence: out of the realm, ſhe bad i 
But à man may beat another who firſt aſſaults bim, in often proſtituted herſelf there: Lord Raymond ſaid it was 9 
bis own defence; and juſtify in an action by ſpecial plead- an dious piece of evidence, und ought not to be heard. i 
ing, as that the battery was occaſioned by his own aſſault; Barlow's Juſfice, tit. Bawdy-houſe.\ d Hi 
or che defendant may give that in evidence upon Nor guilty | But it is ſaid, a woman cannot be indicted for being a ; 
to an indictment: and the record of the eonviction of the bawd- generally; for that the bare ſolicitation of ity: : 
offender by indictment may ſerve afterwards for evidence is not indicta ble. 1 Hawwk: 196. 1 Salt. 382 1 
in action of treſpaſs for the ſame aſſault and battery Terms | I. was always held infamous to keep a bawdy- honſe; ja 
de Ley. 2 Rol. 4br. 546 By Holt Chief Juſtice: the ret ſome of our hiſtorians mention haw dy · houſes publicly 4 
leaſt touching of another in anger is a battery: if two or allowed here in ſormer times till the reign of Hen. B. | 0 
more meet in a narrow. paſſage, and * any violence and: aſſign the number te be eighteen thus allowed on Þ 
or deſign: of hatm, the one touches the other gently,” it the) bank-ſide 10 Southwark. See Stew and Brothel-. | 
will be nb battery : bot if either of them uſe violence te Houſes. ner, £42 lo dere) Dag ak” id add tek hd 0 
force his way ina rade manner; or aby ſtruggle is made Ifdwo inhabitants, paying ſcot: and lot, ſhall give. A 
about the paſſage'to that degree as'to do hurt, it will be a notice to a conſtable of any perſon keeping'a bawdy- 9 
battery. Mod. C. 149, The beating of another in a houſe, the conſtable ſhall go wich them before a; juſtice G 
moderate manner; is lawfol in ſolne caſes; as the parent | of peace, and ſhall, (upon ſuch inhabitants making oath, , 
of his child; a maſter his ſervant; or apprentice, &c. that they believe the contents of ſuch notice to be true, 4 
The attorney general will in moſt caſes grant a 200l pro- and, Eyre, into à recognizance, of 20/ each, to give } 
ſequi, upon au indiQuient, where the party injured bath material evidence of the offence,) enter into a recoguiz- 
an action depending, unleſ he diſcontinues his action, | ance of 30/.: to proſecute with effect ſueh perſon for ſuch 5 
and engages to proceed by indictment only. dee M ault. offence at che next ſeſſions ; the conſlable ſhall be 10 
r 9 | $4 
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coming thence, throu 


Ius. 148. 8 Ex. c. 13. Hence beaconage: (beacona-| tom duty. Stat. 22 
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1218981 net 
common- baudy-houſe,  entertdiments. for lechery. au fn. liwick i bailiff. Lit, 46. 3. h. 5. Will. lin: Ade 
nication, and permits men and uber ſuſpetut perſons, -an#| tan bede larium bundredi; ds Macclesfield, Ge. Ex. Rot. 
not of good behaviour or fame carzally to lie with whores, Anti- N 7 15.0 T iir Kuens kid: bers 19; 
to the great detriment! of all abe people of eur fovertign-lard| »  Wedarepe, Alias Siderepe,. (Sax); In a forvice which cer- 
example of ali | tain tenants were anciently bound to perform, dis. to 


Ll 
— - 


the ding there near dwelling; and to the ili off £ 
E. [reap their landlord's. corn at .haryeſt; as ſome yet are 


other efftnders in ſuch caſes, and againſt the deacey * ae t 
Se 6d eee e 208)! 08 DOR een tied to give them one, tWo, or three days work, when 
Bap. or per, Is a pond- head made up» of a: great commanded. This cuſtomary ſervice of inferior tenants 


: — 


height, 10 krep in water ſor the ſupply of a.milly He. was called ip the Latin precaria bedrepium,. &. 


ſo that · the wheel of the mill may be driven by the: water Debent -ugniry in aulumae ad fratcatiam- quas wecatur-a le: 
gh a paſſage or flood - gate. A har- hederepe. 15 Plats, in Graft. Pare 10 H. 3. Not. 8. Surrey. 
bour where ſhips ride at ſea, nent ſome port, is alſo ealled See Magna Pruccaria. STI eee ee An a7 et 
2 bay - and this word is mentioned azzo 27 Elix. ci 19. Bedeweti, Thoſe which we now call bandit, proſli- 
Beacon. (from the Sax. Geacen, i. e. gun, A ſignal | gate and excommunicated perſons. The word is men; 
well known; being a fire maintained an ſome eminence | tioned in Mas, Pariſi anne 12589. 
near the coaſts of the ſen, to prevent. invaſions, Ge. 4] Beer, It is lawful to export beer, Ac. paying auf. 
& 23 Cam 2. And ſee 1 Will. & 
ginn) money paid towards the maintenance af bencu :f Mar. fat. I cap. 22. concerning the exportation, 
and we ſtill uſe the word: bzxc&nt0- give. natire unto, | beer, ag alſo the 110 12 Will. 3. cap. 15. for aſcertain 
See Stat. 5 Hen. 4. Ce. The king: hath: an exclufive ing the meaſure fer retailing ale and beer. And ſee alſo 
power by commiſſion, under the Great Seal, to appoint ] Alehouſes and Bre wers. A e ore 2 
them. Black. Com. 1 265 They are uſually veſted 5 Beggars, Pretending | ta be lind, lame, We; ſound 
y letters patent in the offices of Lord High Admiral. begging in the ſtreets, are to be removed by the conſta» 
15. See the power given to the Trinily Houſe, per Stat. bles; and, refuſing to be removed, ſhall be whipt, Ho. 
To) . I Stat. 12 u f. 2. & 23. And our ſtatutes have been 


8 Hi. 19. en ne eee 
Bead, or bede;! (Sax. Bead, aratis) A prayer; 1o. that formerly ſo rift, for, puniſhing of beggars, that in the 
to ſay over brad, is to ſay oer one's prayers.” Phey reign, of King Hen 8. a law was enacted, that ſturdy beg- 
were moſt in uſe before printing when poor perſons cou, gars, convicted of a;ſecond offence, ſhould be executed as 
not go to the charge of a manùſeript book: though they] felons: but this ſtatute was afterwards repealed. See 
are fill ofed: in many parts of the world, where the Ro ' Rague., And vide 53 G. 2, % 24. 17 Geo. 8 To 
man: Catholic religion prevails: They are not allowed 25 Geo, 2. ce 36. Geck. 12. And 26 Geo. 2. c, 34. 
to be brought into England, or any ſuperſtitious: things, ee. 232 at} 205 4 3 n en LATE 

to be: uſed here, under the penalty of a premanire,” by | Behaviour of perſow:. Vide Good Behavienr. 

i Belge, The inbabitants of Semer/e1/hine, Is iliſbire, and 

i. Blount. eie 904 ©; eme br; 
Beneſice, (Sengfrium) Is generally taken for any ec- 


AS 20 $£24.2F; 


Sear.:. . (6005 22 15a es 223442 1 | 
Beam, Is that part of the head of a ſtag where the 


* 4 
Ein ons 


horas grow, from the Sax. beats, i. e. arbor; becaaſe 
they grow: out of the bead as branches out of 'a tree. 
Beam is likewiſe uſed ſor a common balance of weights in 
cities and tons. | 44212 {hs Lcd nies. ae 


Beams and Ballance, for weighing goods and mer-| 


chandize in the city of London,. "See t. 
Bearers, Signifies ſuch as bear down or oppreſs others, 


and is ſaid to be all one with maintainers —ſuſhces of | 
aſſiſe ſhall inquire of, hear, and determine thaintainors,|, 


bearers, and con ſpirators, c. Stat. 4 Ed. 3. c. 11. 
Beaſts of chaſe (fer campeſtres Are ſise, vis; the 


buck, doe, fox, marten, and roe. Mano. part 1. pag. 


342. Beafts of the foreff ers Silveftres) otherwiſe called 
beaſts of venary, 25 2 hind, boar, and wolf. 
Ibid. par. 2. c. 4. Beafts and fowls of the warren, are the 
hare, coney, pheaſant, and partridge.  16id. Reg.” Orig. 
93. 96; Gr Q. lu. 5 . ws 04.9945 
eau · pleader, (pol bre placitando, Fr. beauplaider, i. 6. 
to plead fairly) Is a writ upon the ſtatute of Marlbridge, 
52 Hen. 3. c. 11. whereby it is enacted, That neither in 
the circuit of juſtices, nor in counties, hundreds, or 
courts-baron, any fines ſhall be taken for fair pleading, 
vi for not pleading fairly or aptly to the purpoſe ; upon 


which ſtatute this writ was ordained, directed to the ſheriff, | 


* 


eleſiaſtical living or piomotion; and heneſ ces are divided 
into elecius and dorative : ſo alſo it is uſed in the Canon 
law, 3 Ius. 15 5 Duarenu de Bene ficiis, lib. 2. 63. 
All church prefer ments and dignities are benoſſces 3 but 
they muſt be given for. life, not for years, or at will. 
Deaneries, prebendaries, - c. are: benefices. with cure of 
ſouls, tho? not comprehended as ſuch withid the Stat. 21 
H. B. c. 16. of reſidence: but, according to a more ſtrict 
and proper acceptation, beneſices are only rectories, and 
vicar ages ideen . eln 
Beneficia were formerly portions; of land, Ec. given 
by lords to their followers ſor their maintenance; but 
afterwards, ag the tenures became penpetual · and here · 
ditary, they left their name of bengfria io the livings of 
the clergy, and: retained to themſelves the name of ud. 
And beneficium was an eſtate in land at firſt granted for liſe 
only, ſo called, becauſe it was held e mero bengficis of the 
donor; and the tenants were bound to ſwear ſealty to the 
lord, and to ſerve him in the wars, thoſe eſtates being 
commonly given to military men: but at length, by the 
conſent of the donor, or his heirs, they were continued for 
the lives of the ſons of the poſſeſſors, and by degrees paſt 
into an inheritance: and ſometimes ſuch benefices were given 
8 to 


* 
5 


= 


OT * labſe. 8 it 
£ 

| 25 ry Vad'dbraihed's hd wh Go in thoſe 1 84 64 
q werecalled rej alia when. given by "the king; "and dn 
8 of; Rag op, LY ee to the 7 7 *i11 andther 

wad: chole eln, of 0 ©. 2. Blount, verb, Bene- 
. ficium,.. "Tong! 8 . 1 1 held 5 Sause; aud then 

7 grated 725 bun per ene ure, Wt Are; 

_ Under is head the, olle v1 "particulars" ars 6 60 be 

atiehdded to, which ficlude ſevera e In "order to 


ah afitute ; y legal title to a benefice, 45, 9724) 


3 Pſtalallu, tot e fe title Precio 5 1 
th Examination an a 3 


I is. "very well kdows: that in iche ben a hedi 68x] : 
the church of England, the "biſhops of the ſeverat dioceſes. 
had them ander their own. immediate cafe; and that they 
bad the clergy. living in a community with them, whom 
they fevt 15 5 to ſeveral parts of their dioceſes, as they 
faw occaſion! to employ them; but that by degrees, they | 


found. A "neceſſity of fixing preſbyters 75 ſuch à com- 


* 
ra gf4 jory PAT 


- 


aſs, to. attend upon the ſervice of Go amongit the in- 
abitants, and thoſe precinQts, Which are fince called pa-| 


rithes, Wefe at firſt much Fd 1 12 who lords of | 
arches for their own. con- 


rs wer inclined | to build e 
vebidhe] th found it beceffary to make ſome endow- 
ments, 45 obli ge ole who officiated in their churches to 
a dilige 7 lahe 5 that upon this, the ſeveral biihops 
re Nets well by 66 to let thoſe patrons bave the 
noma ination uf perl ons tc ſuch churches," provided they | 
were 1 ſatisfied: the fitnefs of thoſe perſons, and that it 
were not deferred beyond. ſuch a limited time. 80 that 
the right of patronage ds really but a fimited truſt; and 
the biſhops are ſtill, in M, e judges of the fifehs of 


: vioceſes. - £ But the patrons: never had the ablolute d. iſpolal | 
of their benefices upon their own terms; but if they did 

not preſent fit perſons. within the limited time, ihe*care 
of the places did return to the biſhop, who was e to 


provide. for them. 1 //. 30g. A Fiery Ns 
And by. the ſtature” '6f 4 al Cleri, 9 BY 2. 
oweth ; 40 171 is geſired, 80 


cap. 13, at is ehacted Ty foll 
ſpiritual perſons, om our Jord the king e doth " preſenit | 
unto benefices of the church {if the biſfiop will nor admit 
them, ither! for lack of learning, or for other cauſe rea- 
fonable) may not be under che examination of fay perſons 
in the; caſes aforeſaid, as it is now attempted, contrary 
to the decrees canonical; "but that they "nity! ſue unto a 


10 ſerve " the wars; and" whed Oo 1 as: IN: 


| ſented. in time; lapſe e dot | Fi, to the ord 


3 0 * a7 > 


the perſons. to be employed in the ſeveral parts of their | 


bart 


Foy 
eh ordioar « cotiſent; the" e Io 
AY Ion 16 be en ble”; of © 4 7 
b ape may Leche uf on bios * ue 4 
125 firſt preſented be Jon ' refuſed. "Bit. 3 (Tp 
reſehced be the present of # dy patroh, bud be" 
the ordiniry, the” ord Wy e ib Nga 
give t dotiee to she patro 
caſe no notice is” 
clerk be prefented; 


bears 


en, 50 n E.can run, th 
Bor if ffotite be 


and Hötice the 


manner given to the atron, and no oy 


NILES 2 
r. 12. £4 2885 + 


"In the caſe of Hal, 2 0 ſhop! of 25 e, 1 
3 Will. it was ſaid by the court, That if the ordi- 
nary refuſe becauſe he is Eriinitious, he need not give 
notice of the refuſal; for the crime is "as much in the 
cop nts of the patron as of the biſhop; but i he 

efuſe becauſe” N he muſt give . z Salk, 


oF. 4 S45 def 25k, 4 TOTS. 


10. All, for whichTee title Siſta, 
: V. Inflitution or collation, for Which, ſce titles Indi: 
tut go. 1 e * 
| nduftion, and requifites oNer i Gin, Tor w ch 
' ſee tittle Jnvattton. 6 . Tt Ga: * Les e 
And ſee 1 Burt. Fed. Law, . 9 en e eee 
As to the origin of the de term Bene) fe, bee f firther Phath. 
Com. 4 V. ich. kit gd oe 
* Wenefitio prime Ecrtfltcs habbo, N „nt di- 
rected from the Kings the Chancellor ſow the 5. 
nefice that ſhall , fall in che Kivg's gift, "Wire 8Fviider 
15 2 value, upon ſuch 2 particular Rae "Reg. Orig 2 


L341 14 14 


; e 12 


< 
— 44 AK +42 4 if 


petit of Clergy: Ser Clirgy\?” 


dered 70 his lord with Kis ouph and cart. Tam b. Lin. 
5 222. Co. Lit. 86. 1 5 * | 

18s nebolente, (Lene "ele 4770 Ti uſed in ge Ap 
and ſtoatotes of this realm A voluntary g 1 ive by 
the ſubjects to the king.“ Fa s Annals, þ 701. 45 
Stow Gaith that it grew frgh Edward = 25 


prince in regard of his great Expences in 8275 and other- 
wiſe,” 12 Rep. 119. And by act of; acliament, 13 Car. 


i * 1 It Was given to his jelty Char. ” but with 
4 provifot thatit 15 0 not 1 dA 112 futii! 6xample : 4 


ſpiritual ju odge for reme As right ſhatl require, The 
anſuger be ability IN Parſon, prefentedq unto a be= 


nefice of the church, "the examination belong*th to aÞ 
Burg. 2.” Yo M 


fpirituaF judge ; ; it Ee en uſed heretofofe, and ſal 
be bereafter.“ er 8 


u Nu d is 
SN 


As to cauſes of wel. 


e moſt com mon and ordinary cauſe of TY 18 
want of learning. But there. are alſo many. 0 her” cauſes 
for which a clerk preſented may lawfully be Te 125 > as, 
if he be, petjured befote a lawful judge; or if he be an 
heretick or ſchiſmatick; 'or \irceli; ious; of 1454 is ſaid in 
the old books), if he i Is 4 baſtard, al and not diſpenſed a withal ; 
or if de is ithin age; Or 1 if he or his patron. be excom- 
municated or [ fie 0 forty days; or if be e out- 
lawed; or guilty of forger 3 'or hath committed ſi imony 
in the procuring the preſentment he brings; or of any 
other preſentment to a Tor IUlelice or Rath committed 
manſlaughter ; that is, if he be atcainted thereof, and not 
pardoned; "apd that i it. is N, that the 'otdihary may re- 
fuſe a Clerk: upon bis wa. tele ee for an offence 
committed. by him, NE 19 a, good cauſe of refuſal, 


although he be not Cögbicteg Sf 1512 aw; py 


this Mell be tried by Iffue, whether Tt Zr got: 
and generally, all ſuch 38 are ſufficient 97 of de- 
rute 1, are allo Tuffcient, cauſes * of refuſal, I all. 
4 
If the clerk refüſed be the pteſentee of 4 216%. er. D 
other ęccigfaftical fatron, the ordinary is n not bound to 
give notice of the refuſal: or if he ſhould do it, ſuch 
Pa can never tevoke nor vaty his —— by 


/Paroch, Antig. p. 2. 


0 ſo that all ſa pplies of this Usture 3 are now by "way f faxes. 
In other 9089 bene: volent cer Are tine given to lords 


of the fre y thei 5, dect, Se. e ar” Confurt. 
D . a 

Be evolentia Regis biberiva; The forin of purch Aung 
ide Ro pardon and favour; In ancient fines aud fo F 
| miſſions, to be reſtored to eflate, title, or place.—Thomae' 
F de St. Watetico dat re 21 mille marcas, pro Babeida bene-. 
volentla're Zis & pro Ry i Kis und- aifecferss} ale, 

Bent. See 15 Goo, 1. . 33. 
on the north,weſt, coaſt of the kingdom, with a certzin 
ruſh T ny called ar Of bent, and the enalties of 
cutting ig. ot & carrying "the Tate away: For the utility * of 
this article; and W excellent a fodder it is in wiht ter; 
ſee Diionary. of Huſbandry, tit. Bent, and Milli, H 


bandry. bs an article well worth attendigg to in tis 
* 75 „Ans 4 ua ie 

5 . [26731 eiue) Nativi tenentes Aden dt Ca- 
118 . per ani. de. terto reddit vacat.” berbiag. al 


le Hokeday o xix.. . MS. Survey of the Dutehy 2 Sv. F 


7 | cards 


a ted. A ſheep down, or bed to fed 


ticon, len. 1 


; * 1585 from the Pr. Ber 29 . 1 
78 or other encloſure for the keeping o ſheep; | | 
it is written berguarium. 2 7 


unam bercariam in paſturd de Fairfield ad oves Juas cue © 


Vieadas Clauſ. 9 Hen. _ m. 12. TO ſetoginta 
| | © yer. 


beg. Alfredj, e. 90 8 quod de berbicaria, De. Hg: „ 


'6f nel refuſal: tia fs 71 | 


trial the clerk ly refuſt given, das 1 [i 
tr Cler | 
© | 205d cable” Terafea, Nu Abe 5 in! akte c 


Wen reth, An ey ſervice which the tenant ren: 


[you u nfay | nd it alſo anno 11 Hen, 7621 > e 66) fot be | 


"For plintlag "the bills 


1. 476. e 
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ome "town. or manor. 
« /unt. eech | *. 


Zo er "_ | Brag: i a carried into or brought out + 
remanebat, didtes /eptem 127 75 | Fs or the 7 5 theredh,, hall he brought firlt co 
nas Deer nuncwpary, 4 2 AR. 3. ome 2 2 m. . per wick, on pain 0 f forfeiture; .and.: the mercha ants wad 51 

_ Tafpex\ . men there ſhall have the farm of the waters 14 
IT bee Bit <Xreid, A large * ode tower. Viren, Tres. within the ſeigniory. Stat. 22 Ed. "*+ e. "Me 
Dunelm. | l * as . Berwick * declared, by the Stat. 1 We N 


"Zune. 11 . 
» 2 a hi $. 
Berghmaſter, (from the Sax berg Ml, mour guns By Sear. 20 Ges, . 72 1 1 . N 3. alt and Be 


maſter of the mountains) Ts a chief omcer among the Der. 

miners, who: alſo executes the office of a coroger. . Tere hall be be included in in all ads of . 

—Jaratores dicunt, guod in principio gu and mineratores we- | wherein the hjngdon or that part of GAR 10 8 

it in cam: um mineras en, invents minera, ver BriTArn cal E. 25 e e mentioned... 

wit 42 balls: amy guar dicitar. . et getunt ab | Berwick, vide Black. 2. gs. 

co duas ela, Ge. Ee de An, 16 Ed. 1, zum, 34. | -Berp, or Bur "The viſt: or (eat of habitat 0 8 

F Loudon, The Germans call a mountaineer, or nobleman, a dwelli ing or manſon houſe, being. the chi 

miner, a bergman. | of a Ir egy 0 from oy Sax. beorg, which fignikes,; a hill 
Bergmoth, or Berghmote, Comes from the Sax, *. or or heretofore nob ens ſeats were caffles, fl 

a hill, and gemete, an aſſembly; and is as much as tof tuate on kills, of which we have il]. ſome remains. A 

ſay an allſembly or court upon a hill, which is held in] in Herefordſpire, there are the berzes of Stockton, Hope, Ge. 

It was ancient] taken for a ſanctuary | 


Derbyſbire, for deciding pleas and te among the 
miners, Juratores etiam dicun! guod Hacita del berghmoth Beſaile, (Fr. bi/ayenl, F "The fathe er of. the 


p debent teneri de tribus feptimanis in ir A on this uber mi- grand father: and in the Common law it kignifies ; a wri 
neram de Pecco. Eic. 16 Ed. _ nd on this court of | that lies where the great grandfather was ſeiſed the. da 


barghmete, Mr. Manlove, in. hi ;eatiſe of the Cuſtoms | that he died, of any lands or tenements in lee: imp 55 
of the Miners, hath a copy o verſes, with references to | and after his death a ſtranger engereth the ſame 'day © 5 


ſtatutes, c. ve. ee om. wee Saxon. Gevern- | him, and keeps out the beir, F. N. J. 223. V ide 
How's on Real Adionr. 


* . ment. ; $+:4 
41 | Beria,. 777 4 2. A * field ; and thoſe 'Belcha, (from the Fr. bercher, fodere, t A ſpar e 
4 cities and touus in Zagland Lon, with that word, | or ſhovel.——-/z communi par 5 Ap ol 

4 are built in plain and open places, and do not derive their | beſchs  fodient & nibil dabunt. aha Lew. Cuftymar. de 
names from boroughs, as Sir Henry Spelman imagines. | Hecham, pag. 15, Hence perhaps, «za Beſcata W's 
Moſt of our gloſſographers in the names of places have | cla/a—Mon, Ang. tom. 2. fol. 642, may lignify a hors | 
confounded the word berie with that of bury and berongh, | of Flag uſually ory up with a ſpade, as_gardiners fit 
as if the appeſlative of ancient towns; whereas the true f and prepare their grounds; or may be taken for 2 much 
ſenſe of the word berve is a flat wide campain, as is proved] land as one man can dig wiih a ſpade in a Le Wen 
from ſufficient authorities by the learned Da Freſae, who | Per (beflials) Beaſts or Pele of 1 
obſerves that Beria Sandi Edmundi, mentioned by Mar. | 25 3. , 3. it is written Miele; and is 2 aſed 
Parif. /u5 ans. 1174. is not to be taken for the town, We all kinds of cattle, though it bas been reſtrained to 
but for the adjoining plain. To this may be added, that | ee, tor the. bios“ s proviſion. | 12 Car. 2. 


many flat and wide meads, and other open grounds, are 2 
called by the name of Brier, and Berrꝑſtelds : the ſpacious | ach Len uſiog lebe lands. | Part,” 
meadow between Oxford and [ley was in the reign of king | 
ed Bery. 2 Twine, MS. As 1s now the Beverches, Bed-worka, or cuſtomary terrier NAY at 
\ Learendon in the county of | the bidding of the lord by his inferior any, 
10 abba- 


Athelfan ci 
a 2 1 gb . che n of Beryfield, And tho? 
own by the name nd t 0 fervitia euflumeria tenentium in Blebury de 5 
. ans 7 5 babe- 


Buckingham, kn 
theſe meads have been interpreted  demeſne or manar | 1 & conventus Reading— 

bit de eas duas precarias carrucarum ger annum, -quae vo- 

cant ur beverches, cum qualibet carruca. duos bomines 


meadows, yet they were truly _ flat or open meadows, | 
that lay adjoining to any vil, Fog 1 
Berra, A plain open hea Berras ofartare, to grub  qualibet die ad prandium abbatis, Cartular. Rading. MS. 
up ſuch barren heaths. . % 
Ferne, Incendium, comes FL * 8 ö S Bewared, An old Saxox went ſignifying expended}; 
it is one of thoſe crimes which by the laws of Hen. 1. cap. | for before the Britons and Saxons. had plenty of aueys 
« 15. emendari non peut. Sometimes it is uſed to Hgvify | they traded wholly in exchange of wares. . 
any capital offence. Leges Canuti a Brompt. c. * | WBidale, or Bidall, (precaria potaria, from the Sax. 
Leg. Hen, I. © 12, 47. | biadan, to pray or ſupplicate) Is the invitation of friends 
Berka, (Fr. Zen) A liwit or bound. —Paſturam tad? to drink ale at the houſe of ſame poor man, who . 
rum taurerum per totam berſam in fireta nefira de Cbip- hopes a charitable contribution Tor his relief: it is 
penham, Ec. Mes. Angl. tom. 2.,pag- 210. A park, 'uſe in the weſt of Ergland; and is mentioned 25 Hm. s. 
pale. c. 6. And „ like this ſeems to be what we com- 


Berkate, (Germ. berſen, to hoo! Berſare is vrefia.|\monly call Zou/e-warming, when perſons are invited and 
mea ad tres arcus. Chart. L 8 wilited in this manner on thake felt beginning houſe-keep- 


1218. wiz, to hunt or ſhoot with three arrows in my] in 
foreſt, \ Berſarii were properly t that, huated the bean of the Beads, (Bidding from the Sax. biddan) 
was anciently a charge or warning given by the pariſh 


Vo Br 14 
Berſelet, (Jerſelita) A bound 4% berfandom in | iprieſt to his pariſhioners at Tome ſpecial times to come to 


Sorefta cum wowem_ arcubus & ſex berſelitis. Chart. Reg. (prayers, either for the ſoul of Tome friend departed, or 
Japon Tome other particular occaſion. . And at this day our 


de 

— or Barton, (beriona) Is that part 6f a country; miniſters, on the Sasday preceding any feſtival or holi- 
farm where the barns and other inferior offices | od, and | day in the following week, give potice of them, and de- 
whereia the cattle are foddered, and other buſineſs is ma- fire and exhort their pariſhioners to obſerve them as they 
naged. See Clan, 32. Ed. 1. . 17. It alſo -fignifieth a ought ;_ which is required by our canons, See Sat. 27 
farm, diſtin& from a manor; in ſome parts of the weft of] Her. B. c. 26. 
England they call a great farm a gerton ; and a ſmall farm | "Bidentes, Two yearlings or theep of the ſecond year. 
Z Puig. —— Bertenarii were ſuch as we now call farmers | ill. Long/pe 4. D. 1234. granted to the Prior and ca- 
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or n 
ibus. aw; ibidem paſeandins — Rang, 
3 wn, x Gag or he ſpace of two. days.” Mare 
. 4 . } we Bi 

A 3770 'A cart, dr. ;charive. enn wich. 160 
 Horles cou 4 2 3 hue it i» {aid co be properly 
2 ert w L . heels, ſometimes drawn by one'borſe; 
_andj N . it My uled by any cart, wain ar. 
— 1 cant cum bigis &. carris cum catteris, 


1 der + Mons Avgl' tom, 2. 


: * 

ee, 1s. 2 perſon that bath martied 4% or morf 
wires, ſucceſively after each other, or a widow.;. for the 
'canoniſts account a man that hath married a widow, to 
have been twice married. It is mentioned in the flatutes 
18 E&A 3. %. 1 £4. 5. 1. And 2 f. 273. 
Bigamy, ( ent Signißes a. double marriage, of 

: marriage of two wives; it 15 uſed in our law, for an im- 
iment to be a clerk, by reaſon he hach been twice mar- 
ried. 1E2.1-c. $- Which ſeems to be grounded upon 
the words of St. Paul ts Timothy api 1. cap. 5 wer}. 2. 
Oportet ergo epiſcopum irreprebenſibilem 
virum: upon Which it is ſaid the canonnits have founded 
their doctrine, that he who hath, been twice.married,'may 
not be a clerk ; ſo that they do not only exclude ſuch from | 
holy orders, bot alſo deny them all privileges that belong 


to cletky: but this law is ” Sbotithed by 1 £9, 1 25 and ſee 


dhe Sur. 10 El. cap. 7, The ſtatute called the Statut 
de Biganis, is the 4 Ed. 1. and the 1 Jar. 1. v. 11. calls 
it bigamy, where a perſon matries the ſecond wiſe, Ge. 
the ert being living, which is felony; but this is pro- 
perly polygamy, and not 4igamy, which laſt is not Where a 
perſon hath ewo wives together, but where he kuh two 


wires one after d: 2 It. $0 $6: cf 442 
There is a proviſo in the 1 Zac. 1. c. 11. det dhe ſaid 
ſlatute ſhall not extend to any perſon or perſons, who ſnall 


be at the time of ſuch marriage divorced by a ſentence 
in the eccleſiaſtical court pic to be void and of no 
effect; not to any perſon or perſons, for or by reaſon 
of any former n or made within age of con- 
bent. 


According to the conſtryQtion of this proviſica, . 
* meiſa et thoro, canſa auuſterii and /evitie are within the 
exception in the ſtate, though the word /eparamus, and. 
not divortiamus, be made uſe of in the ſentence; for the 
ſtatute, being penal, Mall be. conftrued favourably; and 
ſuch ations are taken for divorces in common under- 
ſtanding. 1 Hawk. P. C. 114. 3 Aft. 89. H. P. cl 
422. Kal. 2744. Cre. Car. 461. 

It has been held likegife with reſpect to the 8 of 
P If one of the parties only were under the age 
of conſent. at the time of ſuch marriage, the exception 
extends as well. to the party above the age of conſent, as 

io the other; becauſe the power of diſagreeing was equal 
on both. da id 9 this ſubjoſt Black. Com. 4 V. 
163. 

Bigot, 12 a 8 ſeveral, old Ex⁰ words, 
and ſignifies. an obſtinate. perſon ; or one that is wedded 
to an opinion, in matters of religion, &c. Eis recorded 
that when Rollo the firſt duke o Normanth, refuſed $6.kils 
the King's 5 4 unieſs he held it out him, it being a 

ceremony required in token of ſuhjection for that duke 

dom, with which the King inyeſted him; thoſe who were 

Preſent taking notice of the duke's refaſal, adviſed him ö 

to comply wich the king's deſire, who anſwered them zz 

47 whereupon he was in deriſion called Giget, 4 and 
the Normans.\are ſo called to. this day. 

Bilagines, (Lat.) By- laws of corporations, Ge. 
By+larvs.. | 

Bilauciis, eferendis, * writ direfted Ge 
tion, for the carrying of weights to ſuch u haven, there 


1 


to weigh the wool that perſons by our ancient laws were | 


licenſed 40 tranſport. | Roge Orig. 270. 63 WS 5 
Bilinguis, Sigaikes generally a double tongued man; 
or ane thee £2 {peak wo languages; but it is wſct}-inour 
law. ae e paſſeth between an 
foreigner, whereof „ and part 
ſtrangers, -- Though this fant a s jury 6 <Q 
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1 5 | dong — e 

lis is u declaration in og exproſſiug either * 

qwrong-the. complainant — fabered- by che party cm- 
lained of; or elſe ſome fault committed\againt-fore 
. or ſtatute of the realm: and this 51 is ſometimes 
addreſſed to the Lord Chancellor of Bagland, eſpecially - 

for unconſcionable done to de complainant ; 

and ſometimes to others having juriſdiction, according as 

the law'direfts. It contains the fat complained of, rhe . 

damage thereby ſuſtained; and peticzon of proceſs againſt | 

the defendant-for redreſs ; and it is made uſe of 'as 9 


Jia criminal as civil matters In eriminal caſes, when a 


grand jury upon a preſentment or indictment find the 
ſame to be true, they indorſe on it Zilla vera; und there- 
upon the offender is ſaid to ſtand indicted of the crime, 
and. is bound to make anſwver unto it: and if the crime 


touch the life of the perſon indicted, it id then referred 


to the jury of life and death, dix. the petty jury 
whom if he be found guilty, then the ſhall 5 fo xt 
of the crime, and is by the judge condemned to death. 
Terms u. boy 86. 3 15. 30. See Igworamis and th- 
iicment. 
Many of ibe proceedings ja-the King's Bench are by 
bill: it is abe ancient form of proceediog, and was, and + 
yer riſa. — bled in 2 all ſuits, not by ori- 
inal: nne eri in ee 
— See Amendment. x f 
Bill is alſo a common engagement: for money g iven by 
one min to another; being ſometimes with a ae 
called pen bill, and ſometimes withoat a penalty, hough. 
the latter is moſt frequently uſed. By a B we ordinarily + 
naderſtand a Gogle bond, without a condition; and it was 
formerly all one with an obligation, ſave only its bein! 
called a df when in Engl;, and an obligation when i * 
Latin. Weſt. Symbol. lib. 4 ſect. 146. A bill bas been 
defined to he a Writing, wherein one man is bound to 
another, to pay a ſum of money on a day that is — 
or preſently on demand, according to the agreement of 
che parties at the time it is entered into, and the dealings 
between them, and it 3s divided into ſeveral ſorts; as 4 b:U 
that is gie, a hill that is pen, Sc. Where there is 
| a Sill of 100 l. to be paid on 6, it is a duty pre- 
ſently, and. there needs no actaal demand. Co. 2 
$42. Anda fngle obligation or Sill, upon the ſealing 
and delivery, is debitum in præſenti, though Solvendum itt 


Ds 2 mags 


fituro. On a collateral promiſe to pay money on demand, 


there muſt be a ſpecial demand; but between the 
it is a debt, and ſaid to be ſufficiently demanded: F the the 
action: it is otherwiſe where the money is co be paid to 

a third perſon; or where there is a penalty. 3 Keb. 176; 

If a perſon acknowledge himfelf by 51] obligatory to be 
indebted to another in the ſum of 50 l. and by the ſame 
Bill binds him and his heirs, in 100 J. and ſays not to 
whom he is bound, it ſhall be intended he is bound to 
che perſon-ro whom the d, ig made. Rol. Abr. 148. " 
bill obligatory written in a book, with the party's hand 
and ſeal to it, is good. Crs, Blix. 613. And if a man 
makes à h, thus: I do owe and) prumiſe to pay to A. B. 
e 8 Kc. Vor payment thereof, I bind nyſelf 46. D. e. 
another perſon; it is good by the words of the firſt Part. 
and the words obligatory to another perſon are void: A 
man ſays by bis deed : Memorandum, That I A; B. have 
received of C. D. tbe ſam of 20 l. aubicb I promiſe to pay 

is E. F. Jn witneſs whertof I baue hereunto fer my ful, 
&c. Or if the bill be, I all 2aj'to C. D. zol. Ir wic- 
, &c. and the fame be ſealed: or if it runs as follows, 

I owe ] OC. D. 20 l. 1 be paid at, bc. Or, 1 bad of 
C. D. 20 l. &c. to be repaid bim again: Or, I A. B. 4 
See | bind myſelf." ro C. D. that be fail receive 201. Ec. All 
theſe are * to be obligatory. 2 Kol. 146. 22 F. 4. 

e. 86. 


Now bonds, Oc, » are to o be on flamped paper, G. 
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Now all. wen 75 theſe: preſents, That 1.6 tc. þu verdiel giver and extend e A pans 


| 4 008 nnto C. D. % &c. thr Jum of one": 

| pounds of lawfnl money of Grenz Britain, e be pard wats the þ 
aid C. D. bis executors, adminiſtraters'or Age, on; &. 

| ncx! enſuing the date hereof for schieb payment, M44 an! 
truly to be made, 4. bind. my/elf, my ' heirs, "executors," and 
adminiſtrators, to the ſaid CD. bis exerntars,) adminijtra- | 
tors and aſſigns in t2vo hundred. pounds of | lite e 
W W 5 e Gato e $596 


e Ja e 4. 46 d 


Exception to evidence, | * At XZ. — a writ þ+ 


cf error lay for an error in law, apparent in the record, 


or for error in fact, where either party died before judg- | 
nent; yet. it 1:y not ſor an ertor in law not appearing 
in the record; and therefore, where the plaintiff or de- e e eee 
x VI. be Ball Bl woot 270, gud ie wle and 


mandant, tenant or defendant; : alledged any thing ore 
rtenus, which was over-ruled by the judge, this could not 
be aſſigned for error, not ;appearing within the record, 
nor being an exror in fact, but in law; and ſo the party | 
grieved was without ad 2 ei res And there. 


ore, | 4 
By the ſtatute of Hela 2. When one impleaded | 
before any of the juſtices, alledges an exception, praying 
they will allow it, and if they will not, if he that-alledges | 
the exception wiites the fame, and requires the juſtices 
will put to their {eals, the julkices ſhall ſo do; and if one 
will. not agother thall ; and if, upon complaint made of 
the juſlice, the King cauſe; the record to come before 
him, and che exception be not found in the roll, and the 
plaintiff ſhew the written exception, with the: ſeal of the 
jullice theteto put, the juſtice ſhall be commanded to ap- 
pear at a certain day, either to confeſs; or deny his ſeal, 

and if he cannot deny bis ſeal, they ſhall proceed to judg | 
ment according to the exception, as nde to be 3 


or diſallio ved.“ 
This ſlatute extends. to. the plajoti®. as well; as 1 


dant, alſo to him who comes is loco tenentits, as one that | 


prays to be received, or the voucheeg and in all actions 

whether real, perſonal, or mixt. 2 lauf. 427. 

The ſtatute extends not only to all pleas dilatory and 
peremptory, but to prayers to be received, ger of records 
and deeds, c. alſo to challenges of jurors, and 28) 
material evidence offrted and ne. 2 le. 427. 
Dyer 231 þl. 3. Raym. 486. 

The exceptions ought io be 75 in writing ſedente curia, 

in the prelence of the judge who tried the cauſe, and | 
ſigned by che counſel on each ſide; and then the bill muſt 
be drawn up and tendered to che judge hat tried the cauſe 
to be ſealed. by him; and when ſigned, there goes out a 
ſeire facias to the lame judge 4d cogneſcendum jeripium, and 
that is made part of the record, and the return of the 
judge with the bill itſelf, moſt be entered o the iſſue |- 
roll; and if a writ of error be brought, it is to wo 
returned as part of the record. 1 Nelſ. Abr. 373. 
a bill ofexceptions is drawn. up. and tendered. to — 
Judge for ſeaiing, and he refuſes to do it, on. petition 
to the Lord Chaacellor, he will grant a writ for hat 
purpoſe. 

If one of the juſtices ſers his leal to the bill, it js ſuf- 
liegts, but if they all refuſe, it is a contempt in them 
all; for which the party grieved may have a writ grounded 
upon the {iatute, commanding them to put their ſeals, 
Sc. 2 loft. 427. Ram. 182. 8. P. 2 Lov. 327. 
S. P. 

Al:hough no time be appointed by this act when the 
juſtices ſhall put their ſeals, the party muſt pray the ſame 
before. judgment; hut. ifuthey deny it, then may they 
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Bill of Exchange, Is e , . 
ment of money to ſome perſon or to his order, t 
to the ſum which the diesen Rath 90 heſe 
there are different kings, "it Wilk be p roper” therefore © to 
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1 of "Juing the r drawer, tador/er, or acceptor. woo 


127 action and 1 and manet gf. teclark 
18 cading , and, of the evidence e: A * 
vn. o l, yt Jt .. 
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T. As the edo of nerbent hath eftihBiſhed" theſe 
bills and notes; ſo hath it preſcribed their Form), and re- 
quired that the ſame hoùld be in writing, and draw by 
the party, or choſe having legal authority from Him; a1 * 
ſuch drawing raites a contract to pay the ſame withe 
any expreſs promiſe. 3 New Abr. 188925 Anib. 510. 
Salt. 128. Starty v. Chegſnan. 5.333 9 

As to the yg of the bill; it is Cal d, mib e fame - 
ſlrictneſs and nicety are not tequired in ge -d 
bills current between merchant and merchant, 
deeds, wills, . On the other händ it” may 

pen, that a writing may have the form of 4 bitt'6f bp 


change, enen, otherwiſe. 3 Ne Abe. 506. "Lucas 


2894) n fo i 506m 55 , nary] . 3072 


Arif Adr u, Gil u this form ; 775 
1945 l. pen demand,” out' of thi nn $9 ” 72 


— "fo 1 


Prietori of the Devonſhire mnithes, being — of the tonfidera- 


ti.n-money for the purchaſe of the manor of  Welt-Buckland. 
This is no ſüch bill of exchange as will intitle f. to an 
adtion againſt the drawer” on the cuſtom of merehants; 
for it is only a dire ion or appointment to the caſhier to 
pay the money, and that but of patticula? fund, and 
doth not anſwer the neceſſity of trade) not being à ne- 
gotiable note nor indorſible over; and charging t the 
drawer on ſuch a note, would be liable to this further in 
con veniency, that hereby every one who gives his Reward 
an order or authority to pay Pond might be charged for 
non · pay ment. Stran. 591.7 7 Too: 1. Jug N. Heri. 
E. Ram 13 6 553 
— © bill drawn by an deer een M. agent, 
reqairiog im to pay ſo mueh out of his growing ſubſrence, 
was held nh bill of exchange, nor the drawer liable, 
though ſuch bill was accepted; for it concerns neither 
trade nor credit; but is to de paid out of the growin 
ſublitegce of the drawer; ſo that if the party die, or the 


mine. 3 New' Abr. 606. 
Alſo it hath been reſolved, that if 4 ive a ni; Se. 
to 91 fore the payment of à ſum of money when he the 


ſajd A. . hDονꝰEi marry ſuch a one, B. cannot bring an 

acbion on ſuch note, and declare as on a bill of exchange, 
fertin forth the cuſtom of merchants, Cc. for that in 
en. cuſtom, being only an agreement 
founded on u marriage brokage, and to pay money on a 


| 


collateral” *eontin geney 3 which contingeney cannot be 


be commanded after judgment to put their ſeals, and then | called ** fo as to — within the cuſtom of 'mer- 


the putting of their ſeals alter judgment ſhall be e chants:, 4 


2 14fl. 127. 232 1 SOSA 1 * MH wary 5” * 
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Garret. 
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fund be taken away, the payment is wt do hows deter- | 
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Tue plaintiff declared *opon the culfom of merchants! 
againſt the deſendants as acceptors. of a bill of exchange, 


| and che juſtryment run in cheſs wess 


| ; 


ue, Gilly and Co. e ee, | 3 
0 ſo many days -after date, or at ſingle double oritreble: . 
uſance; and it is frequent to dra to or three, if abroad 


Pray. pay Mr. Richard Banbury ont month after gate 
| two hundred pounds on account of 1 6 of the Veale 
Galley, Edward Champion; and thir order ſhall br Jour 


WHOS? 


remitted from thence at uſance. 
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Pay to me or my order Jo muh, is 4 bill of exchange if 


accepted; and this is the way to make a bill of exchange 


without the intervention of a third perſon. | 1 Salt. 130. 
Trin, 2 Aus, B. R. Butler f. Crip 

It bath been reſolved, that a bill of exchange drawn by 
a gentleman, who is no trader, ſhall, notwithſtanding, 
make him reſponſible within the cuſtom of merchants; 
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| Bills of exchange are uſually drawn payabie on ü gh. 


or to be ſent abroad, for the ſame ſum,” and of the ſame 
date, for fear of loſs or miſcarriagey” which carry a condi- 


An zſance is ſaid to be regulatly # month. Molloy 277. 

1 Show. 317. But yet varies according to the cuſtoms of 
Particular countries, and therefore, where the plaintiff 
declared on à bill of exchange drawn at fuſterdam, pay- 
able at Londus, at revo ' aſancer, and did not ſhew what 
the toe nſances were, judgment was given for the deſen- 
dant; for the court could not take notice of foreigu ſauer 
which vary, being longer in one place than in an another. 
1 Salt. 131. "Buckley ver. Cainbell: If there are three 
bills for the ſame ſum, and an action is brought on one 
of them, and the plaintiff declare, that the money in bile 
prædicta mentionat' is not paid, this is ſuffcient without 
averring that it was not paid on the other bills, becauſe 


the ſum is the ſame in all the bills. Garth; 5 10. 1 Salk, 


for orherwife perſons of diſtinAfon travelling ; 9 þ 30M. on e 
wculd ſuffer in their credit; and it might bring a gene“ . ͤ K ner bfteD, ac" 
| | abs 2. With regard to lan bill. 


ral inconveniehce on trade itſelf, when it came to be 
known to foreign merchants, that the:e were ſome who, 
though they look upon . themſelves to draw bills of ex. 
change, yet were not liable to the payment thereof. 
Carth. 82. 1 Show, 125. Witherly ver. Sarsfield. Comb. 


2 * 


45, 152. 8. C. ill reported. 


jo II. 4s to the different kinds of 1 
It is to be obſerved, 1. That the cuſtom of merthants, 
in relation to foreign bills of exchange, ſeems to have pre- 
vailed time out of mind; and by this cuſtom, if a mer- 
chant abroad draw a bill on a merchant here, or vice wer/a, 
requeſting him to pay a certain ſum of money, and the 
drawer ſets his name to it; this amounts to a promiſe to 
pay, and ſubjects him, though but a collateral engage- 
ment, to an action on the non-payment, 1 Ro/. Abr. 6. 
Cro. Jac. 306. Cro, Car. 301. 'F | 


*3.*,# 


| 


* * 


And if the drawer, or he on whom the bill is drawn, 


refuſe to accept it, or having accepted it, refuſe to pay it, 


the payee, or he in whoſe favour it is drawn, may proteſt 
it, and ſhall recover againſt the drawer, not on]y the prin- 
cipal ſum, but likewiſe all intereſt, colts, and damages, 
by reaſon of the proteſt or refuſal of acceptance, or pay- 
ment of the money. Cro. Car. zol. 8 | a 

But though the cuſtom of merchants, in relation to 
bills of exchange, be eftabliſhed by the Common law, 
and ſuch bills, being ſecurities for money, are of great 
credit among them; yet they are not allowed to be ſe- 
curities*of as high a nature as bonds or ſpecialties ; and 
therefore it hath been adjudged, that a bill of Sans 
is within the ſtatute of limitations, and muſt be ſued for 
within ſix years after it becomes payable. 3 New Abr. 
602. Cartb. 3. Renew v. Axton. 

Alſo a bill of exchange is to be conſidered as a ſimple 
contract debt, in a coarſe of adminiſtration, which an 
executor or an adminiſtrator, cannot diſcharge before debts 
by bond, without being guilty of a devaſavit. 3 New 
Abr. 602. | | 2 1 | 

So, if a merchant in London draw a bill of exchange on 
his correſpondent in Newcafle, in favour of J. S. and 
the bill is refuſed, and J. S. dies inteſtate, his admini- 
ſtrator, on letters of adminiſtration taken out in Durham, 
cannot bring an action on the cuſtom of merchants, againſt 
the drawer, and lay the ſame in London; for that a bit of 
exchange is not equal to a bond, or ſpecialty, (which are 
the deceaſed's goods where they happen to be at his death), 
but is a ſimple contract, which follows the perſon of the 
debtor, and makes bona notabilia where the debtor reſides ; 
and therefore adminiſtration ought to have been taken out 
in Londou, - 3 New Abr, 603. Carth. 373. Teoman v. 
Bradſbaw. Comb. 392. 8. C. 3 _— 

Alſo this cuſtom ſhall not prevail againſt the privilege 


1 
6 pn. 


Inland bills of exchange are thoſe drawn by one mer- 
chant reſiding in one part of the kingdom on another 
"reſiding in another place within the ſame kingdom; and 
theſe alſo being found uſeful to trade and commerce; have 
been eſtabliſhed on the ſame foot with foreigu hills; but 


at Common law they differ from them in this, that there - 


was no cuſtom of proteſting them, ſo as to ſubje& the 
drawer to intereſt and damages in caſe of non-payment; as 
there was on foreign bills. 3 New Abr. 603. 1 Call. 
zn ⁰ rg en grndaters 
To remedy this inconvenience it was enacted by the 
910 z. c. 17. That bills of exchange draws in 
Ergland, We, of l. or upwards, payable at à certain 
number of days, Se. after acceptance, three days after it 
is due may be proteſted; and notice thereof muſt be given 
in fourteen days after the proteſt. Provided that in caſe 
of bills loſt or miſlayed, drawer to give another. 

But this ſtatute was defective, becauſe it could not 
operate, unleſs the party, on whom the bill was draws, 
accepted it by under-writing the ſame, which few or none 
cared to do. 4 New Ab. bog its ee 

To remedy which it was provided by 3 4 An e. 9. 
that in caſe of a party's refuſing to under-write a 
bill of exchange, ſuch bill may be proteſted for non⸗ 
acceptance. And it is thereby further provided that no 
acceptance of inland bills of exchange ſhall be ſufficient, - 
unleſs the ſame be under-written, nor the drawer thereof 
liable to coſts, &c. And that no proteſt ſhall be neceſ- 
ſary for non-payment, unleſs the bill be drawn for 204... 
or upwards, It is thereby alſo enacted, that if any per- 
ſon accept any ſuch bill of exchange in ſatisfaction of any 
former debt, it ſhall be eſteemed full payment of ſuch 
debt, if ſuch perſon doth not rake bis due courſe to obtain 
payment thereof, by endeavouring to get the ſame ac- 
cepted and paid, and make his proteſt as aforeſaid. Pro- 
vided that nothing in the ſaid act eontained ſhall extend 
to diſcharge any remedy, that any perſon may have againſt 
the drawer, acceptor, or indor/er of ſuch bill. : 

A writ of error was brought on a judgment by 27 dicit, 
in an action againſt the drawer of an inland bill of ex- 


; 


change, and it was objected that ſince the at of 9 & 10. 


. 3. c. 17. no damages ſhall be recovered againſt the 
drawer upon a bill of exchange, without a proteſt, and 
therefore the action lies not, there being no proteſt, 
But by Holt C. J. the ſtatute never intended to deftroy 
the action for want of a proteſt, but only to deprive tha 
party of recovering intereſt and coſts upon an inland bill 
againſt the drawer, without notice of non- pay ment by pro- 
teſt: ſor before the ſtatute there was this difference be- 
tween foreign and inland bills of exchange; if a bill was 
foreign, one could not reſort to the drawer for non-ac- 


of infants, ſo as to bind them ; and accordingly it hath 


| ceptance or non-payment vey a proteſt, and reaſon- 


able 


been adjudged; chat if an infant draw a bill of exchange; + | 
1nfancy is a good plea in bat to an action brought againſt 


tion with them that only one ſhall be paid. 3 New' Af. 
ws; of * | a ON | HY A „ | 603. Molly, 6. T2; cap. 10. ſeck. —T SIT < 
Hecepted for Leſſet and Gilly at Leghorn, ts pay” ar 
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able notice thereof: But in caſe of an inland bill, chere 


' was. no- occaſion for a proteſt ; but if any prejudice hap- 


pened tothe drawer, by the non-payment of the drawee, 
and that for want of notice of non-payment, which he to 
whom the bill is made ought to give, the drawer was not 
liable. and the word damages in the flatute, was meant 
only of damages that the party is at of being longer out 


of his money 


rported, and not of damages 


original debt: and t 
of the drawer; for if any damages accrue to the drawer 
for want of a proteſt, they ſhall be borne by him to whom 


the bill is made; and if no damages accrue to him, then 


there is no harm done bim; and a proteſt is only to give a. 
formal notice, that the bill is not accepted, or is accepted 
and not paid; and if in ſuch caſe the dam 


ſuſtained by 
the drawer, by his delay, amount to the value of the bill, 
there ſhall be no recovery but otherwiſe he ought not to 
loſe his debt; but that ought er- appear By Oy 
upon 20 "/u« or by ial pleading ; an | is 
— — 2 doubt ully penned, and we ought not 
by conſtruction upon ſuch an act to take away a man's 
right. And the judgment was affirmed per totam curiam. 
1 Salk. 131. IL. Rn. '99Þ ae Wt; 
The defendant took up ſeveral goods of the plaintiff, 
who ſent his ſervant with a bill to him for the money: 


The defendant orders the ſervant to write him a receipt 


in full of the bill, which he did, and thereupon he gave 


him a note upon a third perſon, payable in two months: 
The maker ſent ſeveral times to the third perſon, to pre- 


ſent him the note, but could not get ſight of him within 


the time, the breaks, and all this appearing in evi - 
dence, and that the defendant went to ſea the next day 
after. he gave the note, now this ation was brought againſt 
the defendant for the money. | 

Hole, chief juſtice: If a man gives a note upon a third 


perſon in payment, and the other takes it abſolutely as 


payment; yet if the party giving it knew the third perſon 
to de breaking, or to be in a failing condition, and the 
receiver of the note uſes all reaſonable diligence to get 
payment but cannot, this is a fraud, and therefore no 
payment; for the party failed before the money was pay- 
able. The chief juſtice directed for the plaintiff, Halt 
Rep. 122. Papley v. Alley. | 


3. With respect to — and negotiable notes. 
The increaſe of trade, and neceſſity of paper credit, 


put bankers and others upon an expedient of bringing 


promiſſory notes within the cuſtom of merchants and 
making them negotiable, as inland bills of exchange; 
but this the judges would: not admit of, promiflory notes 


being only conſidered, by the Common law, as evidences | 


of a debt, and not aſſignable or negotiable in their own 
nature. 1 Salk. 24, 129. 6 Mod. 29. But, it being 
found neceſſary to make uſe of this kind of credit, it was 
enacted by the 3 C 4 Ain. c. 9. That promiſſory notes, 
Payable to order or bearer, may be aſſigned or indorſed, 
and action maintained thereon, as on inland bills of ex- 
change. 

It hath been adjudged, that a note written by the plain- 
tiff, and ſubſcribed by the defendant, is a note mae and 
figned by the defendant within this act; for the ſigning 
or ſubſcribing is the lien, and the writing or making is 


only the mechanical part of it. 7718. 6 Aus. Ab. ver. 


Baron, in B. R. 

Alſo it hath been held, that a note drawn, in theſe 
words, I premi/e to account awith J. S. or bis order, for 501. 
value received by me, Ec. is a good negotiable note, with- 
in the ſtatute 3 i& 4 Ann. c. 9. and that the word account 
thall be conſtrued the ſame as to pay, and not to render 
an account as factor or bailiff; and the rather, becauſe he 
is not only accountable to 7. &. but likewiſe to his order; 
which he cannot be as factor or bail:F, and therefore it 
muſt be to pay the money to the indorſce, or order of 


J. S. Morris ver, Lea. Stra. 629. 


III. Concerning the acceptance, 2 

It is to be obſerved that # acceptance, by the cuſtom 
of merchants, as effectually binds the acceptor, as if he 
had been the original drawer; and that, having once 


1 


ty 


accepted it, he cannot 


y the non-payment of the drawer, than the 
for the, 


: the bill 
2 — the proteſt was ordered for the benefit 


laat over my accounts and books | 
and call to-morrow, and accordingly the bill ſhall be accepted; 
this does not amount to a compleat acceptance; for the 
mention of his books and accounts ſhews plainly that he 
intended only to accept the bill, in caſe he had effects of 


Lord chief Juſtice Hale 


otherwiſe, the court was moved for a new trial. 


Ju. Pemberton, Price and Shute. 
ſed. 28. 


[ 


SF 
308. Hard. 487. | 1 „ 


A very ſmall matter will amount to an acceptance; and 
any words will be ſufficient for that purpoſe, which ſhew 

the party's afſent or agreement to pay the bill z as if upon 
the. tender thereof to him, he ſubſcribes, . or ac- 
cepted by me A. B. or, I accept the bill, &c. cheſe clearly 


amount 10 an acceptance, Molloy, book. 2. cap. 10. . 


15. | 
"If the party under-writes the bill, Preſented ſuch a day, 


or only the day of the month; this is ſuch an acknow- 


ledgment of the bill as amounts to an acceptance. $ New 


Ar. 610. Comb, 401. | P 2 FTIR | 
If the party ſays, Leave your Bill auith me ad I will 


py it, or, Call for it to-morrow and it ſhall be accepted; 
theſe | 


words, according to the cuſtom of merchants, as 
eſfectually bind, as if be had actually figned or ſubſcribed 


his name according to the uſual manner... 


But if « man ſays, Leave 2 8 ways es Bf will 
between t aber and me, 


the drawer's in bis hands. And fo is was ruled by the 
| at Guildhall. Molloy, book 2, cap. 
10. fee. 20. . | 


A foreign bill was drawn on the defendant, and being 
returned for want of acceptance, the defendant ſaid, that 
if the bill came back again he would pay it; this was ruled 
a good acceptance. 3 New Abr. Gio. cites, Mich. 6 Geo, 1 


. 


3. R. Carr v. Colemas. 


The defendant was ſued as acceptor of 4 kill of a. 


change. And upon the evidence it appeared to be a parot ' 


acceptance only, which the Chief Juſtice. ruled to be ſaf- 
ficient, that being good at Common law, and the Scar. 3 
& 4 Anne, cap. 9. which requires it to be in writing in 
order to charge the drawer with damages and coſts, having 
a proviſo that ic ſhall not extend to diſcharge any remedy 

chat any perſon may have againſt the acceptor. Upon 
this direction the jury found for the plaintiff. But the 
Chief Juſlice of the Common Pleas having lately ruled it 
And 

in order finally to ſettle this point, it was ordered to be 
argued ; and after argument the court was of opinion, 


that the direction in the preſent cauſe was right and agree- 
able to conſtant | 


practice. Stran. 1000. 8 Ges. 2. Lan- 
ley v. Palmer. 


An acceptance, however, may be qualified, as thus; 
J accept this bill, half to be paid in money, and half bills, 
And this is good by the cuſtom of merchants ; for he 
who may refuſs the bill torally may accept it in part; 
but he to whom the bill is due may refuſe ſuch ac. 
ceptance, and proteſt it ſo as to charge the drawer. Alfo 
it is faid, that after ſuch an acceptance, and refuſal of 
payment, be hath the like liberty of charging the drawer, 
that be had in caſe the bill had been accepted abſolutely, 
and payment refuſed, 3 New Abr. 611, Cunb. 452. 
Petit. v. Ben ſon. N 

So the drawer may accept the bill to pay it at longer 
day than that on which it is made payable, and this ſhall 
bind him, but herein care muſt be taken, that the drawee, 
by ſuch acceptance or agreement, be not a ſufferer, 1 
Molloy 283. i 

A bill was drawn payable the firſt of January; the per- 
ſon upon whom the bill was drawn, accepts it to be paid 
the firlt of March; the ſervant brings back the bill. The 
maſter, perceiving this enlarged acceptance, ſtrikes out 
the firit of March, and puts in the firſt of January, and 
then ſends the bill to be paid, The acceptor then refuſes. 
Whygreupon the perſon, to whom the monies' were to 
be paid, ſtrikes out the firſt of January, and puts in the 
firſt of March again. On an action brought on this bill; 
the quellion was, whether theſe alterations did not de- 
ſtroy the bill? and ruled they did not. Per L. Ch. 
Melly, 6. 2. c. 10. 


If 4. draw a bill payable ſuch a day, and the drawoee 


accept it ſometime after, he is liable; and in an action 
againil him the plaintiff may declare, that /ecundum tencrem 


& 


N 


- 


Br I; I. 
; k Ws F | 8 | 4 


"Wa an bille he did not pay, Er. for the effect of the 

oh: the payment; and . day of payment. Cartb. 
459, 460. 1 Salk. 127, 129. 1 Lale. 2337" Faewe 
ver. Pi FCA, vn 


be proper do conſider 2 ae de rener 
mi ũ ß ] 
A bill drawn on two muſt regularly have à joint accep- 


tance; but by the cuſtom” of Euglard, where there are 


ult be 


two joint traders, and one accepts à bill drawn on both 


for him and partner, it binds both, if it concerns the 
joint trade; otherwiſe if it concerns the acceptor only in 


a diſtinet intereſt and reſpeck. Salk. 126. Pinkney v. Hall. 


If a book-keeper, or ſervant, or other perſon have au- 
thority, or who uſually tranſacts buſineſs of this nature 
for the maſter, accept a bill of exchange, this ſhall bind 
ſuch ma er. 3 New Abr. 611, e e 
But another petſon may accept the 3 for the honour 
of the drawer; ' and'if he pays the money in default of the 
party,” he 18 to make u proteſt with declaration that he 
hath paid the ſame for the drawer's honcuir. 
If a bil be page tn and the perſon who accepted' the 
ſame happens to die before the P there 
muſt be a demand made of his executors or adminĩſtrators; 
and on non-payment, 2 proteſt is to be made, although 
the money becomes dye before there can be adminiſtra- 
tion, c. A bill may be accepted for part, the party on 
whom drawn having no more effects in his hands; and 
there'may be a proteſt for the reſidue. F 
Forging the acceptance of any 5d of exchange, or the 


number or principal Sum of any accountable receipt, is] 3 New Abr. 613. „ 
made felony. Stat. 7 Geo. 2. c. ꝶ2 [23 to inland bills, though'a proteſt was not : 


85 IV. In regard to protefl, © 
A proteſt is only to fubje& the drawer to anſwer in caſe 
of non-acceptance or non-payment; nor does the ſame 
diſcharge" the party acceptor if once accepted; for the 
payee, or perſon to whom payable, hath noh two re- 
medies, one agzinſt the drawer, and the other againſt the 
acceptor. Molloy, | book 2. cap. 10. ſea. 7. | 
A proteſt does not raiſe any debt, but only ſerves to 
give formal notice that the bill is not accepted, or ac- 
cepted and not paid; and this by the Common law was, 
end is ſtill neceſſary on every foreign bill before the drawer 
can be charged; but it was not required on any inland 
bill, before the Stat. 9 & 10 V. z. c. 17. Nor does the 
want of it ſince that ſtatute deſtroy the remedy, which the 
party had before againſt the drawer, for the principal. 
3 New Abr. 612. | \ 4 55 | 
If he to whom the bill is to be paid, dies, there can be 
no proteſt before a probate cf his will, or adminiſtration. 
granted; for none but his executors or adminiflrators can 
give a legal diſcharge or acquittance for the money, and 
conſequently no other perſon can ſue for or demand the 


Haviog ſhewn what ſhall be good rotors will | 
108 Aud it 


| | © ant } 4 


comes due 


ſame be to be at an | 
proteſt muſt be on the day of payment; but if payable at 


164. 6 Mod. 138. 


ceſfary to intitle the party to recover againft the drawer, 


ſonable time, aud notice of ſuch proteſt, as alſo notice of 


and ingenuous diligence” uſed forthe obtaining payment 


he drew, to reimburſe himſelf che bill, which fince, for 


at Common law in order to ſue the drawer, and is only | 


of payment, and if any damages accrue to the drawer; 
for want of ſuch notice, it mat be borne by the perſon to 


merchants. 3 New Abr. 613. 11 
V. With reſpe to inderſement. z 


| Indorſement is a term known in law, Which by the 
cuſtom of merchants transfers the property of the bill or 


who are to determine herein according to the cuſtom of 


the bill, and muſt be in writing; but the law hath not 
appropriated any ſet form of words as neceſfary to this 


ceremony, and therefore it hath been held, that if a man 


write on the back of a bill vf exchange, 7 is to be paid 
to J. S. or, The contents of this is to be paid 1% J, S. and 
ſets his hand to it, this is a'good indorſement. - 3 Ne 


Abr. 609. 6 


lame; and though ſecurity be offered to indemnify the Clark having a bill of exchange payable w kim of or- 


drawee againſt the executors, yet he is not obliged to ac- 
cept thereof; being a matter left entirely to his conſidera- 
tion, to judge and determine on the ſufficiency of ſuch 
ſecurity ; and in this caſe it is ſaid, that if a public notary 
proteſt the bill, an action the caſe lies againſt him. 3 New 
Ar. 612. 1 | 


If a bill be left with a merchant to accept, which is 


loſt or miſlaid, he to whom it is payable, is to requeſt the 
merchant to give him a note for the payment, according 
to the time hmited in the bill; otherwiſe there muſt be 
two proteſts, the one for non-acceptance, and the other 
for non-payment; and though ſuch note be given, yet if 
the merchant happens to fail, there muſt be a proteſt for 
= -payment in order to charge the drawer. 3 New Abr. 

13. \ 

The proteſt is uſualiy made by ſome notary public, and 
ſuch protelt is, prima facie, good tvidence that the bill 
was not accepted, or, if accepted, that it was not paid, 
and ſufficient to put the proof on the other fide. 3 New 


N 


der, puts his name upon it, leaving à vacant ſpace 
above, and ſends it to J. S. his friend; who got it ac- 
cepted: but the money not being paid, Cart brought an 
indebitatus aſſumpſit againſt the acceptor: and it was ob- 


jected on evidence, that the property was transferred to 


R | | | * 
Et per Holt C. J. J. S. had it in his power to act either 
as ſervant or aſſignee: if he had filled up the blanke ſpace 
making the bill payable to him, that would have wit- 
neſſed his election to have received it as indorſce; but 
that being omitted, his intention is preſumed to act only 
as ſervant to Clarl, whoſe name he would uſe only in 
order to write the acquittance over it. 1 Salt. 126. 
Clark v. Pigot. Plaintiff might not have ſtruck out the 
indorſement. <3 DB. 85 mY 

A bill payable to a man's order is payable to himſelf, 
and he may bring an action thereon, averring that he 
made no order, fc. 1 Salk. 130. Comb, 401. | 
A bill of exchange was indorſed in this manner: Pay 


Abr. 613. | ; 

As to the time in which the proreff is to be made, the 
law hath not determined it, but the ſame is to be leſt to 
a jury, who ate to govern themſelves according to the 
euftom of merchants in theſe caſes, and the zſage of par- 
ticular ccuntries. | 


the contents of this bill ante the order of J. S. who brought 
his action as indorſee, averring he had made no order to 
any body to receive the money; and on demurrer it was 
objected, that J. S. could not maintain an adtion; be- 


cauſe the indorſement was not to him, but to bis order: 


but 


Merchants generally allow three days afteg,.a bill be> 
for the payment, and for non-payment within 
three days proteſt is made, but is not ſent awiy till be 
next” poſt after the time of payment is expired, and if 
urday be che third day, ho proteſt is made till Monday, 
Malloy 3 2 1 Show. 164. Jud 39% 4A © 

4s ſaid,” that where any Bi is negotiated, if the 
paid at a certain day and accepted, the 


3 it muſt be proteſted the third day of grace: and 
when ſuch 3 of exchange is not paid, the intereſts there- 
op commences only from the time of demand. 2 Show. 


A proteſt on a foreign bill of exchange is abſolutely ne- 


not only intereſt and coſts, but likewiſe the prindi pal ſum; 
and for this purpoſe the bill muſt be preſented ia à reaſon- 
able time; and in eaſe of refuſal or acceptance, or in caſe 
the drawee cannòt be foand, it muſt be proteſted in a rea- 


* 
+ 


a proteſt after acceptance and non-payment! given to the 
drawer in a reaſonable time; for though the drawer is 
bound to the party, to whom the bill is payable, till pay- 
's nor Pug actually made, yet it is with this condition and 
proviſo that proteſt be made in due time, and a Jawful 


of the money; and the reaſon hereof is, that the dtüwer 
might have had effects, or other means of his, upon wm 


want of timely notice he hath remitted or loſt, it were 
unreaſonable the drawer ſhould ſuffer through his neglect. . 
l ö 1 LEE EGS A175 


now neceſſary by the Star. ꝙ 10 V. 3. e. ½. and the 
3 & 4 Ame, c. 9. to intitle the party to intereſt and colts; 
yet convenient notice muſt be given by the party, to whom 
the bill is payable, to the drawer, of the drawee's fefuſal 


whom the bill is payable z but this maſt be left to a jury, 


note to the indorſee ; and is uſually made on the back of 
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dill, notwithſtanding his indorſement. 3 New Abr. 608. 


- the bill: and a plaiatiff need not prove the drawer's hand, 


for where one indorſes his name on a bill, the indorſee 


acqui:tance, Qc. 


M14 6 teenie: riengog ns gh 
bu the court beld the aRion well brought ag inſt the in - 


made payable to the perſon, whoſe. order is mentioned, 
3 New Ar. 609. | T7" 
Neter payable to 


&, „„ Yo. k's $3723 & $ COD 
: ry orien an aſſignment of a bill, payable to J. S. 
or bearer, be no good aſũgu ment o charge the drawer 
with an action on the bill, yet it is a good bill between 
the inert and jadorſee, and the indorſer. is liable to 
an action for the money; for the 2 is in nature 
of a new bill 1 Sab. 125, 13%: Whine 343, 411. 

So it n that an indor/co of 3 bill, 
payable to J. S. or Gearer, may maintain an action againſt 
the draxcer z, on alledging à ſpecial cuſtom, that ſuch 


bill ſhould bind him, which caſtom is fo ſonad, or con- 


felled by the deſendant. 1 Salt 125. „L299. 
Alſo, in caſes of bills purchaſed at a diſcount, there is 
ſaid to be this diflerence, that if it be a bill payable to 4. 
cr bearer, it is an ab/olute purchaſe; but if to A. or: order, 
and it is indorſed blank, and filled up with an aſſignment, 
the indotſer muſt warrant it as much as if there had been 
ng diſcount... 1 Fall. 818% „m 59. 2 $19 $07 alice 
A note payable: to a feme ſole, or order, who afterwards 
marries, can only be indorſed by the Sand. Ca. L. 
and Eg. 246. in eee e nenn 
If a bill of exchange is made peyable to 4. or ardur, 
who indorſes it to B. who indorſes it to C. which is pro- 
teſted for non - payment; B. may, bring an action on this 


1 Show. 163. Pec lers v Hara. 
Tbe money 1s to be paid to him in whoſe fayour the 
bill is drawn, or to the indorſee, in caſe it be indorſed 
over, of which indorſemeat the drawer and accepter maſt 
take notice at their peril; alſo if there are ſeveral indor- 


ſers and indorſees, the laſt ĩndorſes is intitled to the money. | 


3-New Abr. 608. Carib. 130. 

It has been adjudged, that a bill of exchange cannot 
be indorſed for part, ſo as to ſubject the party to ſeveral 
actions. 3 Nea Ar. 610. Cartib. 466. Hawkins 
v. Cardy. 1;Salk. 65. S. C Nn 

Every indorſer of a bill is liable as the firſt drawer; 
the indorſer is anſwerable, becauſe the indorſement is i 
nature of a new bill. 1 Fall. 125, | 

An indorſer is not diſcharged without actual payment 
of the bill; unleſs there be ſome neglect or default in the 
indorſee, as where he doth not endeavour to receive the 
money in convenient time, and then the firſt drawer be- 
comes inſolvent. Jbid, 132+ An indorſer charges him- 
ſelf in the ſame manger: as if he had originally drawn 


as the indorſer is a new drawer. 1 Salk. 127. 

A black indorſement doth not transfer the property of 
a bill of exchange; though the perſon to whom indorfed 
may fill up the indorſement, fo as to charge the indorſer ; 


. 


1 Salk. 126. 


VI. Who liable, io whom payment to be made, and of 

WY Suing the parties, TING | : | | 

With reſp-& to this head, it is to be  premiſed, that 
e1ery draver of a bill is liable to the payment there- 


may make what uſe of it he pleaſes, by way of aſſigament, 


of, as is every. accepter and, indorſer. Allo if there are 


ſeveral indorſers of the ſame bill, the laſt indorſee may 
bring his. action againſt the firſt indorſer, or any of 
them; for the indorſement is, as it were, a new bill, or 
at leaſt a warranty, as ſome books expreſs it, by the 
indorſer that the bill ſhall be paid. 3 New Abr. 
If a bill be drawn upon 4. and he accepts it, and 
aiterwards refuſes payment, upon which the bill is pro- 
teſted, the perſon to whom it is payable may bring 2 
ral ations againſt the accepter and drawer; for the 
proteſt is no. diſcharge, of the accepter. 3 New Abr. 


_ But though the drawer, accepter, and indorſer are 


9 1 , „ 
. ; bs 4 I 4 
B 1 | | | 1 g 
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and until fuch ſatisfaRion is aQually had, he may 
pet 


or any of them. 3 New Abr. 607. 
om of merchants, if one 


liable, but alſe, by the cu 


merchant draw. a bill which is proteſted, and another hear- 


7 


ing thereof declare, that he, for the honour of the drawer, 


will pay the contents, and thereupon ſubſcribes in theſe 
or like words: J the undereuritien do: bind myſelf as prin- - 
eipal according to the culom of merchants for the ſum men- 
| bill . of exchange, whereupan: this | proteff „ 
made, Cc. this ſhall. as effeQually. bind him as if he 


ſioned in the 


whom the bill is payable hath his remedy bo 
ſuch perſon us ſutety, and, alſo againſt the principal; but 


ſcribes for his honour, 3 Neu, Air, 608... 


. 


his hands to anſwer the bill, which ſome. time after is 


who brings an action as iodorfee, Per Parker C. J. at 
Ni prius, there being effect, the e was no | 
„pom ; the honour , of the drawer, and ſo the action is well 


| mer action, and 4 
there were no ei 


the money would be recovered only to be recovered again. 
Vis. Abr. tit. Bills of Exchange (H. 
10 Ann, B. R. Loviere v. Lanbray. 


the acceptor, he can never reſort: to the drawer. I. 


With reſped to the perſon intitled to receive the A 
It is to be paid to him in whoſe favour the bill is drawn, 
or to the inder-/ee, in caſe it be indorſed over; of which 
indorſement it ſeems the drawer, accepter and drawee 
muſt take notice at their peril; alſo if there are ſeveral 


| indorſers and indorſees, the laſt indorſee is intitled to the 


money. Carth. 130. 

I A. draws a bill of exchange, payable to B. for the 
uſe of C. and B. for valuable conſideration indorſes it 
over to D. D. may bring an action againſt 4, the draw- 
er; and he cannot AT 

in his hands at the ſuit of the king, for a debt due from 
C. for C. being only ceftui gue zruft, had only an equitable 
intereſt, and no legal remedy for the money; and B. is 
only reſponſible in equity to C. for the breach of truſt. 
Carth. 5. Skin. 264. 1 Serv. 5. 


value received, ſhall be a good diſcharge of the debt, if 
the Bill be not returned back to the drawer in time, al- 
though it be not paid; for keeping the 310 long, is evi- 


Ibid. 126. 

A perſon gives a bill of exchange, &c. upon a third per- 
ſon to another 1n payment, and, he takes it abſolutely, 
if the party giving the bill, knew the third perſon to be 
breaking or in a failing condition, and the receiver of 
the 5i/] uſes all diligence to get payment, but cannot, this 
is a fraud and no payment; though if a man takes a note 
or Bill, and after it is payable makes no demand, fo that 
it might be paid if he had been diligent enough, then if 
the party on whom the þ;// is drawn fails, it is at the 
peril of him that took it. Mod. Ca/. 147. A drawer of 
a bill of exchange is always anſwerable, by the value re- 


meat, or it be not proteſted, unleſs the perſon on whom 


party.who paid the money for the ill loſeth it. 2 Show, 
319- | | 

1 to the caſe of Banbury v. Lit and Gilly, Stra. 
1211. the words value received are abſolutely neceſſary 
in a Gill of exchange. So reſolved in that caſe, where it 
was left to a ſpecial jury of merchan:s. Vide Stat. 3 & 4 


all liable, yet the party can have but one ſatisſaction A. © 9. | VII 


NY 


> Ly 
_ 4 EY 
all a 14 


Aud not only the drawer, decepter, and indorſer ate 


12.) 12 Med. Trin. 
If the indorſee of a bill accepts but two pence LIT 


; Raym. 743. | Taſſel and Lee v. Lewis. 3} $63 A 


„ that the money was extended 


dence that he hath agreed to take the merchant as debtor. | 


ceived, though there be no tender of the 61] for pay- 


drawn break, and then it js otherwiſe, for in that caſe the 


- 


— 
5 
% 
, 


bad been, the: origins] drawer; and by this the * (a, : 
againſt |. 


the principal,or original drawer is liable to him who ſub- 
4. draws a bill upon B. ud had effeds enough in 
proteſted, whereupon. the bill is indorſed to 4. the drawer, 


the acceptance was. not 


brought; for when a merchant draws a bill on his cor- 
| reſpondent who accepts it, this is payment; for it makes A 
him debtor to another perſon, who may bring bis action; 
ſo that this is ſuch a payment as may be ſet off upon a for- 
leaded in bar of ſuch action: But if 
eas, the action would not lie; for it 
would have been an acceptance upon honour only, and 


A bill of exchange directed to one to pay ſo much ſor 


7 


es that the damer 
neral e or ary 
the 


—— oblig 


all: es forvhe 


2 pay it but irchath been 


will He againſt the at of 2 bill of exchaiig®, |- 
— comedy ygvinſt him muſt be: by a ſpec 


| for dae acveptmice- is only @'collatoral engagement/t@pay | 
the debt of vncther; in the ſums mimac# a promiſe by 
4 ſtranger to pay, &ci if theerediw? will forbear dir d.h. 
3 Now Al. 674. Hard. 485. e e aid 
„ Where ea bill is den payable to 4. B. er barert 0s 
_ aflignee muſt ſuc in the name of him to whom it is made 
payable, ond not in hie pwn"namey: otherwiſe ai tt 
2 the bill; might ever: if it be made payable: to 
B. or order, there 20 aſignee maſt: ſuß ia . 
name, becauſe the order mut be made by #1 
Se. | 8. 67 * il RIGBY it Ru 
As ts the . of declarieg on a bill of any) 


* 5 
] 4 W , 
4 2 C86 12.4 


za be now: ſettled, that the cuſtom of merchiants | 
concerning bills of exchange: being part of the'Common 
kw, of ghich'the judges will bake notice ea cio, it is 
— 
ration: it is ſuſſiciont to ſay, that ſuch a 2 acer» 


ding to the uſage and cuſtom of eee Grew the bill. 
5 3Now e 120 Wi 6.407, . . AO. 


_ , As by-chevcuttem of ce. an — uſually 
proteſt billa, it hath been held, that pleading, 
| ſeu. froteflart cumſavit, is ſuſſicient; and that the party 
may plead proteflavit, and give in ævidehce that the 0. 
d tary public did ir- 3 Now. Aür. 613.  Cunb. 153. 
A perſon; rr 
Aion 6 pon u bill of exchange; and it is 0 
tation, that it mas on account between merchants; whore 
it appears to be for value ee OComdur. 1900 395 
- Indotlee; / in action again the indoiſer, need not 
rr drawer's hond, becauſe, though it he a Forged 
bill, the indorſet is bound 10 pay 50. 1 Sas. 147. 77.5 bf 
Forage "84 N cru. tl ts Oil, e | 
ark. © - | © 4 1 i war 
„ a bilt bara he may authüriſe 
anceher-20-itdorſs his name upon it by parol; and when 
that is done, - is the ſame as if he had gr it bimfelf. 


Arne. J Kate 88 Mice: 13 . 3 at N 
2 Aan vr <p. 36 1844 AKH $3.9 2 V4 0 © 
Aziadied on bild of exchan eint g by an executor, 


— upena debt laid to be due — it was held ne- 


erſſary to prove char the acceptance was in the teſlator's “ 


time; per Holt Ch. 1 12 Mod. 447. os cy, 
Halt, ſe OT. „ae. Where: acceptance; of a 
bill af change, in —— fortner debt, {hall be 
deemed payment, ſee 3 4 Han 03196 ad. Fl rh 
Fier other rater concerning this head, Kade ge- 
ing dividions:; . e 90 15d, vo hynio9 
A 109-1 RUN EGS dle 4114 OW): 1, che 11 gov 
diog "265 -VIth:0 f bille bh, foleng, "or fargetds11115 2 
Co die dend iv 4 be obſerved, that- if a 
bank bill 2 to A. Bl or bearer, be loſt, ahdit is 
found by er, payment to bim would indemnify 
whe ban may have trover againſt the findet, 
rains His . 
— vreates a prope — 5 3 S. 7. @ MN 
AI & paſſie ſos of a bill by any accident n 
cauſe! intimmtion to be made by 4 GH nhl before 
witneſſen, wt the pill is Jof or aidaid, requiring that 
meug he dot made of the ſonie to any p eee 
his pri vi tx. Ad if any bill: of 
or upwards; un ia, or datedlat and fromuny pl 
this ui % Mall be loſt, the drawgr\o{-jheybill Mall 
pive ahr bill of the” ſame qonigr,.! ſecurity being giveh 
indermifp him ig caſe the bill ſo loſt be: ſauud again. 
72 SOIT gd h.. „ nee uchieg ech 
Stealing of bills of exchange, notes, cb is felony in 
the-ſavie as if the offerider had robhad the awnper 
of fb Murk money, E Aud the forging bills often-“ 
change or: \nvies for money, indbrſemenrts, c, is Felony, 
by. Saut. 4G. 2. c. % 9 Ge. 2. c. 18. And wide 
yr 6 1. 4 22. . 30. And by 8 . Forging 


acei of un 


ebe 4 u gain 
e . 


ial, 21 N 10 Mat Aas 


7 action on the caſe 2 on dhe caſtom of merchans'; || 17 ': 256k 


3 1 1 nn 14 3 ele 
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to ſer forth the cuſtom ſpecially in che decla- 


of clergy; "I 3, iin 3 Gig c £7 bx; {© 195 


B d £52 t ie 14 1 * 
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cherling. 1a late, — 177 
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i merchant; er ora, the; m f tap 


hundred ond fits. und; fterlj for the value here. re. 

ceived of the ſaid C. D. 4 Miſs e e 6b | 
vice from or van vor . oft % 6 1 If 

* ¹⁹¹ $67; ga by At hoe nm. 5 "Tears, A. A. B. go 


We 97 >» 315; FS, 07 34 #74 Fe 23 15 42 Dar bor £42 F.3 nog 
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4 85 by 
TT LEP praſens writing <wtrgfarh, e 


1. London, merchant, do ame, tn ond with C. I. 
ol &c, merchant, his executors and 1 if 
ha the. ſaid- C. B., do dali wer, or-cauſe te be —— unto 
E. F. * &c, er to bis uſt, any ſum: or ſums: of money 
amounting te the ſum of, &c. of | Britiſh: crancy, | aid 
Hall take a bill under the ban ' feal of the K. . 
confeſſing and ſhewing the certainty t ; that then I my 
executors or adminifirators, having the bill 4elowered 10 
me or them, ſpall and will inmediattly, upon the receigy of the 
Sane; pays or ob pork wage the aid C. B. his exed 
cators of -affig ng, all ſuch ſur: of money as ſhall he contained 
im the ſuid hill, ar, & d. For xybich in manner and 
m afore/ail,. I bind malelfs. 2 crecniert, adminifiratort 
and tui by theſe profentrs- In 2 * L to 
1 Ang 30 Oz r v7 24 vat i 22 128 an: wer 
Maq w7 | tip 35 3d rent a 01:1} ihi# LED $4641 
i deset ee s bill of eredit. 
an Weg Lag nN ants 19929 e ent 91d: boſon 
NOW. all * e de. er the 
inde if, ot - ara rt baht Wap Wag we 3 ai 
C. D. aid not par, ⁊uberęfore I the ſaid A. B.4e hereby prov 
e bill. Wunde ee nn Da en Nia 
Vn onze dnn ih fomer u lots u. ry 4 16] zue 
IF Din 32 25 amol 10 yi; voice ba 1B fo ig! EK ig 
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+ huidred pound far valus recci it hin twp! 
1 aftir.the date hrnae Cen on wa 7 Wiang 


| ap hand this ewe dap of Avgult, $2100 13: 12124 
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anime Bos vnetti eig . . 


|. Fidefarther 44 to billeof exchange, Bagki Game. 2 F. 


466. As to forging 2 bill. or notes: 4 He 240, As 30 
ee +. 2346 fin ©»! 5 2 rat ein 
a i. 1 3 t5:+001+240b&, SY 204-7 201 
il 0 lading, Is 8 memorandum. 
of. hipss:: acknowledging: the, negeipt tho merchants 
Sg &c. Vade Lex affe (51) 6+ [197154 
Bilt of ſale, 'Js a ſolemn contract under (en! ſenl. W 
mes paſſei the right or ĩateyeſt thay — — 
chattels: fer if a man promiſes ot gives: any 
without — conſideration, or without deli ten ing poſ- 
ſeſßon, this doth not alter- the property, benanſacitt ig 
— coy wr vn won 28 bus if 87-089 ſelle 
goods: byi deed: under ſeal »duly executes, this alters.the 
property: between the parties, though. there be ag: 
deration, or oo delifery.;of pate ſten. — R man n 
chopped te deny his on deed onafinms any hing) cha- 
trary to the manifeſt ſolemaizy of. N 
196«! Gro. Jace. 4 — : 6.Cac 
But what is chiefly to be con ſiderod 
the. ſtatute of 13 2 f2 —— MY 
© That all ſraudalent t ha nees. of lande, 
a 10 arid the be duty of- — 
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laablY evefideration. And by the latter/clauſorof cher! | 
ſtatute it is provided, That all parties to ſuch fraudulent 4owje to Merchants. to carry CY 
ſhall wittingly are: neceſſary : for their i voyage, cuſtom free. Ay , af 
| /afferaxce-iv n licence grantedrtora merchant; to ſuſſax An 
do made from-one Arie part w another, ovithout-paying | 


conveyance, who, being privy thereunto, 
juſtify the ſame w de dohe Sue Su and on good conf- 
deration, GH alien or aflign hy + 18 2 goods 

O tos them Tonveyed #s aforeſaid, | ne year's | 
ay | | + Billets of Geld, (Fr. 65/4:); Are: wedges ar ingots of 
eld, mentioned in cha fiatutengy H. 30 he , od! 
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deavoured to be avoided) be utterly void, .excepr gra 


value of the lands, leaſe, rent, common or other profit 
out of the fame,” and che whele valur ef the yodds; and 
being thereof eon victed ThallTuffer half a yeat's\ impri- 
ſonment without bail#.the forfeiture to be divided between 
che queen and che purty gties de. 
A. being indebted to B. in 4000. and to Qin 200 
C. briags debt 1 him, and, pending the. writ, 4. 
being poſleſſed v s and chattels to the value of 300. 
makes a ſecret conveyance of hem all withobt eeption, 
to B. in fatisfaRtion of his debt; but, notwithending, 
continues in poſſeſſion of them, and ſells ſome of them, 
and others of them, baing ſheep, he ſets his mark on: 
and reſolved that it was a frhudulent gift and ſale within 
the aforeſaid ſtatute, and ſhall not prevent C. of his.exe- 
eution for his juſt debt; for tlibugh ſuch ſale batff ane of 
the qualifications required by the flatute, being made to 
a creditor for his juſf debt, and conſoquetyor's va- 
luable* confideration z yet it wants the othed;z*\ſor\ the 
owners's continuing in poſſeſſion, is 4 fixed and undoubted 
character of a frau 3 becauſe the poſſeſ. 
fon is che only ;dicium-of the property of 4 chattef, and 
cherefore tliis fale is not made Bend fide.” 5 Co: 80; Mo, 


1 y 2 42 . 18 ern . » vas v4, 
638:"-2\Bulf: 226: LW ? 88 K Wee md TH ERGY 7 


As the owner's nuing in poſſeſſon of goods after 
his bill of ſale of them, Feed ebe bad of a ſras- 
dulent conveyance, berauſe the poſſeſſion is the only 
 indicizmr of the property of a vhattel, which-is a thing un- 
fixed and-tranfitory; fo there are other marks nud cha- 
racers of fraud; 0 4 yeveral cenveyance of them all 
without any exception; for it is hardly to be preſumed, 
that a man will ſtrip himſelf entirely of all his perſonal 
property, 8 beddingian@® wearing apparel, 
unleſs there was ſome ſecret correſpondence and gooe un- 
derſtanding ſetiled between him and'*thei'verd: * 
private occupancy of all, or ſome pat ofthe: poods far 
his ſupport; alſo a ſecret manter of traſatiinꝶ ſuch bill 
of fale, and unuſual elauſes im it: is that ig id made bo- 
neftly, truly, and bona fade; ure mürbs of fr, and ico) 
luſion; for ſuch an artful and forced dreſs and appearance 
give a ſuſpicion and jealouſy of ſome defeQ varniſhed over 
with it, 3 Co.'$1; "Yo 6384 nn a 
If goods continue in the poſſeſſion of the vendor aſter 
2 bill of ſale of them, a is 4 claoſe im 
that he ſhall account annually With the vendes 
them, yet it is a" fraud; ſince, if ſuch colouring were 
admitted, it would be the eaßeſt thing in the world ao 
avoid the proviſions and cautions of the aforeſaid act. 


| Ao. 638. 


TE A. makes a bill of fate of 81} his goods, i vera 
tion of blood and narvral afcQin; 15 his Lon, er ons Uf 
his relations, it is a void edfiveyance-inirefpe of credil 
tors; for the confiderations of blood, &c. which are 
made'th&motives of this: If; ate eitde ned ĩo their bature 
infefior-to valuable von ſideratiops, which" ars naceſfarily 
required in ſuch ſales, by r Hr., b 3 og 
If A. makes u bill ef ſte" to Blca mredicory] and afier- 
wards to. O another creditor, and deli unis poſſeſſiot at the 
time o ſale to neither 3- afterwards C. gots: polſeGious of 
them, and B. takes mem out of his: poſſeliion, Cyan 
not main treſpaſi he enuſe the firſt bill uf fals iefraud 
dulent againſt creditors, and vſo is the ſocoa, tte 
Both bind . and B. “s is che elder title ahd the! naked 


Seon of C. oaglu ndt to prevail aguint cher tirle of 
B. that 4s prior, where boch àre equally oredi tre and 


poſſeſjon iat the dme of the bill of ſale is deleted pver 
w'abithers+ 1 Eis. „ 07 yew 
Fr pp be giveth in evidence, to'defem'y frandulent 
jr tg 25 — the —— offets it 

ell wot plead ity for the acts 20 prevent fraud are to be 
oonftrucd favoursbly in gong the⸗miſchief be- 
kdes, ir Were an bardſhip to ee the party to plead a 
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and n d bein (Which is eonfieued-a a time;i. :p Cen. W We 
y nk, ali of tore, A kind of li 
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ſing; it ia 10 be forfeited; to- the paces Stat. 43. Ex. c. 


a Biſpiugſgateimarket.toibe kept, every, days and toll is 


Billus, A ſtick or ſtaff, which in ſormentimes was the 
Naum buju; tratſſtionis billum vel firubluts, oth deinteps ad 
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' ” * 


» 4 
* * 
8 . 15 ” 6 
a : 
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* 


ef it ts pieadi it in- due 


Wu ange $46 % 0 


9 t the cg 
th. fares and prDviHune as 


cuſtom. n. 1 Car. , cot bob out tho wr ac gods 


% Billet: mood, Ie ſaalk wood for. fuel, which muſt be 
three foot and four inches long, and ſeven inches and 2 
half:imedmpaſh, e juſliecs af peace: ſhall cipquire by 

hea of Aller andi being under 


u Vide 9 Au. 0. 15. 10 . 6 Set Fel. Kart 


appointed; by ſtatute :. alluperſons buying in this; mar- 
ket may ſell the ſame in any other —_— retail; but 


anne hut ſiſhmongers ſhall fell them in ſhops: if any per- 


ſon-ſhall-buy any qnantitꝝ of fiſh at Brlkng/pate for others, 
or any 2 ny uf ſhall. iogroſs. the market, they incur a 
peiialty.of 20 L. And ff ͤ im ported by foreigners ſhall 
ba far feited, and the veſſel. G See 10 nN 3. 1. 
24. 1 (9444 . Stat. 2 c. (8. . Er, Vader Fi and 
I t/hcrman. * nner 2 Wann Brine d det. 


only; weapom for ſervants. i gui in ary an trawfeat;. > 


2 n Ens We bes var 
innarium. inna, enn, Stews or: water nenned up 
far feeding and ꝑreſerving of fiſh. ——— Fanenſæ nh ad 
i lanramdum binnatrium emgte xii a. Conſuctud. Dom. de 


Farrend. MS.: f. ag. Fize Stat. 3 Ed. 1. 8 


Biothanetus, One who deſerves to come to an uns 
timely end. Ordeticui Vitalis, writing of the death of 


Million Rufus, who: was: ſhot by Muller Fyrrol, tells us, 
2 biſhops, conſidering his wWieked life and bad rig, 


judged.\hink :.acclefaftice mieluti: biothanetum 44 /aluriobe 
indignum. Lib. 10. p. 782. | «tine wang: 
A chis cap ſitted cloſe to the ſhape of the 
head: and is alſo uſed for the cap or eoif of a judge, or 
Erjeant at laws Sl a6 2s e e oh ed. 
Births, Burials, and es, Ke. By\ſtaruce, 
a duty was granted on birtbs and burials of perſons, from 
go'iloa duke, fe, down ta . and 25. And che like 
an murriager ;: alſo:b1 : abave! twenty-five::years:'of 
age, were: to pay 50 yearly; Stat. 6 Wir #4 g. c. 6. 
„„ 
2 Bt „An iron weapon e edged, ta cut 
an bath fides. 2 aaf nim an plegam mortal A g 
dam biſacuta. Flaa lib Ac. 33. οαοναν,ẽÜ,Inpf 
o Bifantium, Iglantinen gti Act, An antient coin firſt 
coined by the Weſtern emperors at Biaantiaꝶ u, 
neple. It was of two ſorts gold and ſilver; both which 
were current iu England: Chancer repmituts the gold 
Ii i have been equiralent to:a- duchstsrand the 
ſilvert d eſalme Was computed generally At d ifhdllings. 
In dame old . reſervetly bx 
waynof rent u biſanti um, il ci dual * And 147 
ir ſcat oA ſeſſiono oi aαν,,m-n held at Fagenbale in 
Nerfolk, g Ed. 3. it was decreed, That if any ſhauldd no. 
pc igi mion of tha banks, ditchdii and caaſeys 
by ad ap-uſhg d, KIL ſorexety perch uutgpairid ſhould 
hel iegiad pon, h beck ds called a iH and if he 
ſhould n hy a ſecandudhyigiten him eccatnphſhithe 
ſame; then bt ſhould pay fur ener ferdh 2 . which is 
talled|4/;fta/p:0Hilticof:lmbabking and Driininꝶg. c i. 294. 
La Biſhop; A pn Isathe chief of tt alenge ät his 
diocgſc; an the are hbhiſhop l ſuffragan ute 9! 
is gde byl the kibgls/taige!sgfires am len el 
the perſon named by the king, direcled to: thi dran and 
chapters and if thæycfailgta make electian ini toumty 
days, they neut the penhltyrof a prænunire end the king 
maytacalinate; c. byilettefs patent. tat, a H. . 
ap. {This:was- to avoid; che power of : therſee of ama 
The dean and; chapter. having made their alection certify 


King, 


hath juriſdiction ĩn ie dioceſe ; hut he rhath not a right. 
to his temporalities till conſeoration. Nhe tonſecration 


dition, aich ig limited ahd eomſihed to hib ſeet 3. His 


— 


_ ſome are of opinion, that the biſhopꝰ s, juriſdiQion;; a8 to 


| and lords of parliament. Naar n . 


4735 4945 47944. +7 Ig e 47 e- ot „% $246 55546 
The 


far: payment of their - 1 ſruits, by w late ſtatute, and 


And 28 to a, ror 2 biſhop to try, or berried; aa 


by the ſtatute de anno: NM % a1 He 
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| Legen deat aha 3 


to the archbiſhop, commanding him to confirm and con- 
ſecrate the bilkop eletst? und -on: confitmarion ct bi flip 


of biſhops, Wc. in confirmed: bypadt of partiamentas 1» 

held Bean biſhop hath three powers; ast, / His power 
of ordination, ich i: gained on chis-confocration; and 
not beſortg und thereby he may con fer orders, &e;win 4 
any 'place-throughout-therworldrs t His power of jurife 4 


powerof-adminiſiation; and goveriment of che urvenues: 
both-wbich laſt powers he gain by his confirmation: 1 


mĩniſterial acta commences on his election. uin. Rape 


king may not ſeize into his hande - the temporali- | 
ties of hiſhups hut upon juſt cauſe and not or n 
which: 4s — fnabley Hiſhape are allowed fout years; 


every biſhop may retginf6urithaplains- Vide Hen. 8. 
0. 1360 1h BaBlizg at. f. and: Table 29: Starutes, | tit. 
and Chile 02911550 ov eee e ee 
A biſhop hath his eonſiſtory court; td hear edeleſiaſti - 
cal eauſes ; and is to vilit:the Wc He conde- 
crates. churches, ordains, admits, /and-inſtirites prieſtsz 
confirms; ſuſpends, excommunicates; grants. licences ſor 
marriage, makes probate of wills, canal Liti:g6! 
2 Rol. Abr. 230. ne hath bis archdeacon, dean and 
chapter, chancellor, an ivicatsgenera), to aſſiſt him m 
graut leaſes for three lives of twenty- une yeatsgof land 


uſually letten, reſerving the aceuſtomed yearly rents. 


Stat. 3 2 H. 8. 4. 48. And vide 1 El. rb rg. £54 Heales 


leaſes for twenty-one years, upon leaſes For the: like term, 
with confirmation of dean and chapter. ARG are'barons 
n WI a . 
See more concerning this tide in Ber Renger Laws: 
And Black. 88 . 377, 40% And as to the. 
not electing, ot nat conſecrating of a biſnop/ 4 H. 1 1. 


otherwiſe made: are void. i: Biſhops may nate conou ere. 


peer, 04261326 2oiinw N Deen ee 37 eee 


Bichoptichs Ine dioceſe of z biſhop, or chat eireuit, 
wherein.h& hath: garifdiftion: iWithireſpet co the nomi- 


nation to hiſhopric las, vide: Hat Ce 1 Hg. go Hey 
107; n= bus ois. de $12 nome of of n 
Bista, (Fr. Giebel drw e major; A hindi i 
cuenationis aft, ſcil. decerwis, biſſis, damie;rportic ¶ ati: 
Mon Hn RE val. 1 fo 648 ©: 221577 4863 30 $1r0-28w ein! 
 Billextite,i{5;/gxrihr)) Leap year, ſo/ called bet auſe 
the ſixth day Hefore the di, ind“ af; March i tπ]·iðͤe rec 
koned . i,. om the agth and gt of Frbruvaryeaorthat!, 
ther biſſenile year hathont day more than the others, und- 
happens every fourth year. This intercalation of a da 
was firſt invented by Jul az; to makerthe year agree 
with the: gourfe-of. tht ſuneiw And ito prevent all doubt ] 
and;ambiguity that might ariſe thereaptin,” ae der, 
y/ 
inceeaſingan:the; leap-3jear;, abdthe-daymertibaforejoſiall | 
be accounted but one day. Brit. 20g. Dyer 17. The 
:Rtile tabe uſed, byibtat. 24 C. ee e | 
Vide alſo Black. Com. 2 V. 141. | Anvil 
2 Wikusz>$36u;, cn hiſa p] Liſs, fr, pe d 
Brom bend, vabrowd! Toafu QA ot; ag eit 
Black Ack. By Sta ꝙ Grob 14cup'e 2. ſo called f era 
ſons um̃ting armed Us guites 1 
——— * Wut eg. 


£10WM 


7 Afra ii riilla Leominſtr. E 


e a kind of white mo 


its * | Bing. G L. 0 3 * 
f black lead, with intent! to; ſtenl, id made ſelony; aud 
ithe ame act offenders committed ot tranſported. nog 
— mines of black lead with intent to ſteal, 1 


ing priſpn, or »returoing from crati{potration, are 


excluded from arb 43: N 0p3 pr a os, . 
Alach⸗ Aal, Fr, sli, Gale, of mail;, or call . | 
tece:of metal or money} Signiſies in the north of Bela, 


33 rent of money; Or br other thin 4: anczently 
{ to periuns inhabitibg upon or near thę b 
ng 


in the ſaid counties; to be freed and protefted from 
he deviſtations: ofthoſer0bbers;. Ann 43 Ell. tab. 13. 
Theſe zobbers.were called moſs tronpers, and ſeveral ſta- . 


tutes have been madegagnI⁵nI them. The 9 EA. 3. . 4. 5 
and Hark rents: are the ſame wich + 


vos «black. nate 
lack muil; being rents formerly paid in provifions and 
fleſbs i) And by: 18 e. Notorious thieves, or 


833 Nerthambirlatd ot Cumben lan are excluded 


lergy; or may be tranſpofied at diſeretion of the judge. 
Wide Rat Cum. 20 $34 4. 243%ꝗC4 un 
„Black- Mod, Then gentleman aber of the blatl rod is » 


khief gentleman uſher tothe king; he belongs to the. 


arteth and hath fiispame: ftom the black tod, on the top 
hereof fits a lion in gold, which he carrieth in his hand. 
6i5Talltd in the BlackBook, fol. 255. Carer irgie niger. 


o hoftiairins ; and in other places virgæ bajulus., His 


fury: is ud portundum virgam ceram domina ge ad feftum _ 
audi Georgi infratuiſh um de Windſore: and he bath the 
ping of the ehapter-houfe door, when a chapter of the 
der of the gaxtor 3s5fitting ; and in the time of parlia- 
tes bei attends. on the houſe: of peers. His habit is 
ile to that of the regiſter of the order, and garter king 
thatme ; but this he wears only at the ſolemn times of 
be feſtival of St. Ceonge, and on the holding of chapters. 
'The dach od he bears, is inftead of a mace, and hath 
er ſame authority; and this officer hath anciently bn 
nade by letters patene::uoder the great ſeal, he havit 
great power; for to his cuſtody all Fee er eg in aue a 
ry > 9—. crime, are firſt committed. 
lachs ot Waltham, Ar of deſperate deer kalen. | 
alan ent © ty oo ug a 


all is:tu be kept every Thar/day, Friday, and: Saturday. 
t certain hours appointed; and the hali-keepers not to 
dinitany buy ing or ſelling of «wollex cloth at the ſaid hall 
pom / other days or hours, on 8 1007. Fac-: 


tors el lig cloth out of the market, ſhall or feit g 4. . ; 


Legiſrers of all the cloths bought and ſold ate to be weekly 
tapt and buyers of cloth otherwiſe than for ready mo- 
eys*ſhall give notes to the lars ſor the money payable; | 
nd fafdrs-are to tranſmit ſuck. notes to the oe in 
welve days, or be liable to man double value, e. 
* 8 SYM. 3. cdp. 19 dog d A en 

| Biatavius,).A'cormwmongers — or coru- chaud - 
ere Ut is n for fuch 3 of. + "x08 


blado, Qe. excepting his ſtock and corn on the ground. | 
de 6/avier is taken for;an-ingroſſer of corn or grain. 
Gant gh % Millielmus Alreton, comſema & - 
xtate:Beatricis ——— delle Agathz Gille pro. dua- 
us narf arge g un n daas folidatus red- 
o — libro howan, eee 


8 8 T > * 97 wit tt 


— . — vi. 
das ſtandard, was molten 


— by Mew: 5. ve wh 


parts of Fraice which were then ſubjech 10 England, che 


1 — 


n the counties of Cun Curbirland, | NMurtbumlirlauu Sc. a 4 . 


ders, be- 5 
men af name andypowerg:allicd with certain rob bern 


Blackwell-Yall: The public market-of Blochwell. 
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valve whereof was 8d. Show's) tunalh, p. 3 |heric his 
were forbidden to be current in t 2 Hes. G6 g. | 
As te Blaneh" rext, fee \Black. Con . Wu." 2 gran, or .- eqtapoundetd of the Sax. And, 
All Firma. © {STE Hos 5 ord RIS of hit ts rad eie, an old A word 
Blandfozd, An 28 for Aenne thertown'of Müde ijericordia, Ia often uſed in ancient chartets uf 
ford in the county of Dorſet, burnt daws by ſite id the for an amercement for: — — — 2 
Year #731, nd to determine all differences between; D- 8 and ſhys vet in Fals in inuriay: ad, thut S 
ptivtors, landlords and tenants of . and 3 voit is an amerciament or s Gehe Saad call-ir} for. 
ground, fe. Star 5 Ovo. 2. c. 15. | wrong or injuty,} a8 blandſhe i,: ſos ud thint;hack Hand, 
Bianbeznum, 'A-lirrle” bell, —. We ver granted him, hath: free; Mberty to alb-amergia- 
Peco is ticinium, & canis n & blanbornum, d ments of corte foreffuſive- of;;blood;u;;Fi ſaith, Gadd 
triam fingalum of er Solidam 8 8 Adelſtan £; e eee eee foe eee fangrinis. 
cap. $. 0 * ie TOTS A b. 1. cap: 47+ And, according to forme "ters "Glad 
Blank=-Batx, * vfed for the ſame WY ket we call a ite was a ſine paid us a ch mpoſitĩon and-atones 
cose bar, and is the name of a plea in dar, Which nf ment for ſhedding or drawing ot bloods. for Which the 
an action of treſpaſs 1 is put in to oblige the plaĩa tiff to as. place was anſwerable, if the party was nat: diſcovered : . 
gn the certain place be ae was conan: and. 3 privilege or enemption from this: fine or 


Cre. Re T was granted n 252 
5 Slanks, io j jacicial rede ge. centain — 


— pecial — 2 So king y_ — to all tenants 
ſomerimes left by miſtake. A blank (ſuppoſng ſome within the honour of W# — pit? Sarde Hidugcs, 
thing material wanting) in a declaration, abates the 1 blodewne, c. Paroch. An — gow bid avs 
4 Ed. 4, 14. 20 ns 18. And ſuch a blank is 4 ged. 


Bioody-Dand, Is one of the. ſour Kinds of: circam- 
cauſe of demurrer. Blanks in the imparlance raid aided | Rances by which an offender is ſuppaſad v have: killed 
verdis for the plaintif. Heb. 76. Parker v. Porter deer in the Ki 


— 


aft» 's foreſt; and it is where:a 
Btaſarius, 8 word uſed Are rr apprehended in the. foreſt; with: his Sn or other parts 


Flirt. e, * thoaghthe be not found chafing or hanting 
Siaſphemy,. (Haſphemia) 15 an * 3 deet.: - Aunword: : In Scotland: in ſuch like crimes;:they 
by denying that which is due and belonging to him, orf ſay taken in the fact, or with the red u * 
anributing to him what is not agreeable to his nature Bin. and 2H 1 ANA 
Litdw. cap. 1. And blaſphemies of God, as denyiug he *Biubber, I whale ail, -before-itis „ boiled - 
being, or providence, and all contumelious re proaches of | and brougjre to: perfection. 7 Le in mentioned Star, 1a C. 
Tejas Chrift, c. ate offences by the Commom lau, po- e beende oc gains: gf VII 
niſhed by fine, impriſonment, -pillory, e. . Hate. Bock⸗hezd, or . }'-bs place 
P. C. 87. Aud by ſtatute, if any one ſhall by writing; where books, 'Evidences, or wiitings-are lep. 
ſpeaking, &c. deny any of the Perſons in the Frini. to 'Bochland, (Sox. gaoſ bocklans) A poſſeſſion or inherit · 
be God; aſſert there are more Gods than vue, . he — held: by evidence in uriting. Bockland uu av pf. 
| ſhall be incapable of any office ; aud ſor the ſecond 4. . e oa lege coercebatur, ut! ner dart hicait nee. 
fence, be ditable to fue any action, to be executor, We} weads,” fad baredibus reliuquenita eras,” m'/cviptis aliter per- 


add ſufſer three years - rere $4 & 10 3. 
edi, cap. 36. Berllaud fignifies d "land; and it dm 


„ 
1 by ; Tac 1. c. t. perſons jefiingly: or pro- monly carried with it the abfolute property of che land, 
phanely uſing the name of G, or of Jeu Chrift, ot off wherefore it was preſerved in writing, and ꝓoſſeſſad. by 

the Fans or nobler fort, as Prim nobile; iger Ki 


the Holy Gheft, or of the Trizity, in = Gage play, r. 
incurs 2 penalty of 100. 97955101 ie A ſervitiis aulgaridas N bu and ane ahbe 
Ble, he ny; fight, colour; Was And _ taken} ſame as .a{ad:ivm,; deſcendable unto all the fons, Ac 
for coro: As to Braghtoz under the Bee: Hm. 14 jng to the common courſe of Nations and of Nature, and 
A fert os tenure of land; as to hold land i therefore called; gavelting E deviſable allo by, wü and 


Blench, 
bench, is by payment of 2 ſugar- loaf, a couple of capona, ¶ thereupon: termad AJ err 7. of Fend. 


a beaver- hat, c. if the ſame be 8 in the name This was one of the titles which the Englfo bases had u | 


of blench, i. e. Nemint alba firmæ. - - their lande and was always in writing: . there win mut 
Biench-ho!ding, The 9 or — one more, and that was Fand, . . Terra P 
reditus ai; this imall kiad of 7. called in Scots: which paſſed from one to anothes! withoot any Writing. 
land bleneb-helding, or reditus' fink AR 2. | See Charter- Alo PORCINE 
F. Zz. „ See Alba Firma. © One Wekwmim 8d ft ney dno?t vhs n 
Blenheim, A noble and princely: * ereQed.in ba. Bola, Chains — — 


nor of the Duke of Mar{beroagh at Wordfteck near Qufird, 4 dee capitis. liberatus: off; adjunyens gener 

which with the manor of Weoodftect is ſettled on the Duke bbiasy: Scrat, N. ee 
and his heirs, in con ſideration of the eminent ſerwices hy Wha r Angl. Sac. part 2. Wee 4. tun 943 vo. 

bim perfornted for the public; and ſor building of-which || ole; (in- Moba, and ue, eee. 


bosle the fury of 500, . was. granted by parliament, BH sn. 1% © nb or 
Ce. Srat.'3 & Am. c. 6. e e ee vihagium; or , 2 little 


Geo. fs. Stat. 21 f. 12. Jed. 34. de en 4 55 > le 2 51 5 
Bieta, (Fr. Slicbe] Pes or combuſtible earth dog 7 { — en 3 hain mat. 
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A A boad is a choſs in action, Which cannot be afigned 


nting to-the n ſo as to enable the aſſignee to ſue in his n name; 
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gh The aſſignee muſt take it, ſubjett to the ſame equity! 
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1 f vauſes. the felltaint, the ſame may be avoided for dare/ | be. paid before: legacies. of Cine td 1554) 08 heir is 
"= df impriſogment. Co. Lit. 253. duff, 482. wid: tit. not hound, ppleſs debe tamed « r _ A tbe\ 
bs 1 r and, admaniicators Wie vuruiow meg bo). 
hority which a buf; | R ig clearly. agreed that u or, more may bing.them-, 
band has over his wWie, he bond of a ſeme covert is ig ſelves jaini inan chli tion, ti they r 
fade void, aud dell neither bind her gor her huſband; | ſelves Jointly and ſeverally ; in which, t ease the 
See Baran aud eme. rntth obligee may ſue them jointly, or r ond of 
So thohgh an infant hall be liable for bis neceſſaries, them at his election z but if they are Jointly; and pot-ſer; | 
ſuch as meat drink, cloaths, pbyſie, ſchooling. Sec.  verally boun a, 5h6.obligee mulk ſue them Jain nenn. in 
yet if be bind bimſelf in an obligations, with-1a: penalty ſuch. caſe, if one of them dies, his Hxecutar Atotaily 
for payment of any uf thoſe, theo hlf ie void: | diſcharged, and the ſurviy er And furvivor;ofly bete 
Dec. and Sd. 113. G. Lit. 172.0 Cre. Nee. 494+ able. n Kal. Alx. nag yoDyer 8 397 . 
360. 1%. 112. 4 Salts 279. C. Hl. gie Dat. $5, Me 44. 1484. 393» { /Cartbei G1 ae, 
geh 10 omagdis 6h ultra 24 2908 avs wes vet By bist ei ad An! gn a3 lo vulen _ 
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lowed: to avoid his bond, by reaſon of inſanity and dif | in the words following, OH dat wirumgye manu 
traction, a3 noe man can be allowed to ſtultify bimſelf. per /epro.1019 & in falida,; theſe make he obligatian' join 
becauſe of the ill conſequences that might attend cun- and ſeveral,” Dyes 9. G. g. Mae bog ne nid. 
terfeit madneſs ; yet may a privy: in blood, as the heirs | In a l where Yevoral are boang, ſeveral] 
and privies ia repreſentation, 28 the executor and admi- the 
niſtrator, avoid ſuch bonds; alſo if a lunatick after office 
found, eaters into a bond, it is merely void. 4 Coo 114. 
Beverleꝝ's caſe. See Inkants and Luaaticks, is 4. 7862 
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difabled by law to contract, and to bind. themſelves in 
bonds; enter together with a ſtranger, ha is voder none 
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ſtranger, though it be void as 40 the infant, Wee f RI 
R. Mid el don 1b lage 207 1 Kot Jo But 20 U 
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of his maſier yet the ve. payment: is :getenal, and: muſt le one ref them alone cannot be ſued, et if proceſs:be: 
neceſſarily bind him n and the daſhehg becauſe jjtaken ous againſt, all; and one of ihem only appears; hut! 
otherwiſe the ahligee would loſe hid debe be: bdying:ns [{the-others;ftand out to an oftlawry, he whoappeared-ſhall 
remedy againſt Serjeant Gasch. Velx. 1370 Talbot wr. be charged with the w hale debt. 9 Gor 1 % %% 
Godbdlt=d: r Nan ee en baogad xd aſt 2 If A Bend is made to three, ito pay moneyito one of them, 

lafants; idestsg as allo femeidoyerts>may be :obligees3:[|they: waſt: allyjvigiguche/aQion; cbecaula\they are hutzas 
and to this thechuſband is ſappaleduto-afſcat; cbeingnfoanjone obligee. Telv. 17777. 4,094 
his advantage but if be diſagrees thecabligation hehe h if0an; obligation becmade;tarthreegi-anditwobiing 
its ſofte j fo that-after; the:ohtigor: mayipleadioar gf glado|ſtheinagionetieForght io ſhew thecthird isl dead. . 
run; bit if he neither agrbes movr'difag tees. thbphond! io 25, 60 A 1 nag 042.97 245m H,] 10 res g - 
gaqd, fur bis. conduft ſhajk bd\ekeamed a taoit cn ſentd Though theted bei ſeyet al obligees , yet a 2 cannot 
fince it is to his advantage. 5 Co. 119. 6 Ca its bei boundodhilg vera perſons; ſeyverallx; and: therefore an 
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ſemboſube, byathesþerfbn buhomoſhe; afterwards ib zd Sod! hdi tif. jnve ſum; tc Buyakuradaia 401 6,5 
is by: the marriage, arr iam eqtinguiſkeds See Maruni who badbengend al pay mant to . r 
aud Femme in d 2/{noless 25 οννj,E 21 Maag anon iti the chant i mits be upon a bard! 
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beſt ſorm of making it, is chat which is moſt uſed, 2 Cheb. A plaintiF may ſuggeſt a date in'# S, where there is _—_ 
Abr. 14975 If . thus: Know all men by theſe none, or it is impoſiible,' &, where the partes and ſum 5 k 
preſents, that I V. N am bound to 4. E. in the ſum, gc. are ſufficiencly expreſſed. '' 5- Mod: 2921” N hun dated uur A 7 
for payment of which, I/ give full power to him to levy the ſame day on which a releaſe is made vf all things 
the ſame upon the profits of ſuch lands yearly till it be ue diem datury c. is not thereby diſcharged. 2 Nel. 
paid; in this caſe the obligee may ſue upon the obligation, Rep. 255. e vir ok | , . > ow 9 6 i ö 
or levy the money according to the ſaid-tlauſe; 3 Len. lf the bond was delivered before the date, on iſſue, nor ; = 
64. % /ũ̃% ͥ n Je bade, joined en fuck a deed} the Jury are not eftop- Ce "= 
e a wiiting in this ſorm; Memorandum; I A. B. ped to find the truth, wiz, that it was, delivered before A = 


4 os. 


habe agreed to pay H. L. 20 l. the“ this bein the preter- the date, and it is a good deed from the delivery. 2G, 1 — 
| N 4 bad FEISS 75 SID > 
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perſett tenſe, yer if it hath all ther ceremonies efſentia); | 4, 6/7 3 Keb. 32 I oe, l 5 1 
it ſhall amount unte ab obligation, 1 B 2. |  A'perion ſhall not be charged by a bend, though ſigned i 
Debt brought upon a bond of GO, the bond was in and ſealed, without delivery, or words, or other thing, 1 
Italian, and the ſum thetein enpreſſed was in theſe words, | amounting'to a delivery. 1 Leon. 140, Bat" : a 1 
viz. in ceſſanta librit, and adjudged to he good. Cro, A bond or deed may be delivered by words, without 2 
. Tacw208- Parker vo Ronnugyy. 0s own Ac any att of delivery; as where the obligor ſays to the 15 
In debt upon a bill obligatory, demanding thirty: two] obligee, go and take the (aid writing, or take it a5 my # 
pounds four thillings 'and/Teverpehcey the defendant de- detd, Wc,” 80 an acläal tradition, without ſpeaking any 1 
manded oyer' of the bin) and it Was hrery-two ponds | word, is ſufficient; otherwiſe, a man that is mute could ö 
four ſhillings and yapence, fo rbrery* for thirty,” and ponds | not deliver a deed ; but where on an iſſue of nox ef fac g 
for pounds; and on demurrer for” this cauſe, it was ad- tum, the jury found that the defendant ſigned and ſealed - . 
judged for the plaintiff. Cro, Tat. 600, Hulbert v. Long: the obligation, and laid it on a table, and that the plain- 1 
An obligation made to one, to the uſe of A. L. will tiff came and took it up, this was held not to be the de- 4 
be good for- him in equity. Bro. Ob/igh* Where a bend ſendant's deed, without other circumſtagces found by the „ 
is made vg me, Nc. leaving out che words hreuer, jury. Co. | Lit. 36. 4. 'Cro. Eliz, 835. Leon. A | 11 
crechturisꝰ nir hre, this is good; and the t xe. Cr. Bliæ. 122. Sed gu. if a very trifling creumſtance will | ED. [3 
curors and adminiſt/atérs mall be böund by it. Dyer 13. not amount to à delivery. In this caſe, What was the FA 
Hats nts nw oe tg gon 0 00154 © 4% Poſe of figning and ſealing, and laying it on the table, if q 
III. 45 to the ceremonies htcefſary to u bend or obligation. | not intended for the uſe of the o7igee? and might not the Fi 
le is faid that there ate only three things eſſentially | jury, with clear conſciences, have found a general verdict 48 [FE 
necefſaty to the mak ing a" good obligation, vis wr/ring | for the plaintiff? (ty e oy 
in paper or parchmevt, ſealing and delivery; but it had CCS py WOT TT Be . by 1 
5 beet adjudged not te be neceffary, that the obligor ſhould} ** IV. With reſpec to the condition, c. * 
ſign or ſubſcribe his Hame; aud that therefbre if in the} It is to be obſerved, that the condition of a bond muſt 5 is 
obligation the obligor be named £7114; and he-figns his] be to d a thing lawful ; and bonds not to uſe trades, till [7 
name Erlwiny that this varistion is not material; ' becauſe | or ſow grounds, c. are unlawful, for they are againſt the 1 
ſubſcribing is no eſſential part of —— ſealing being | good of the public, and the liberty of a freeman ; and UE 
ſufficient. 2 Co. 5. 4. Godard's caſe.” Ney 21, 85. therefore void: and a condition of a bond to do any act ſ 
Mor 28. Sela of. 12 Salk: 462. 5 Mod 281 BAT V3 02 | alum in ſe, as to kill 4 perſon, Se. is void. FF 3 6 j 
And though the / be neceſfary, and the uſual way] Conditions of bonds are to be not only lawful, but id 
of deelaring on a bond is; that the defendant fer ſcriptun ſpoſſible; and when the matter of thing to de done, or il 
ſwim obligatorium Hgillb ſud Hgillarum acknowledged, Ge. not to be done by a condition, is unlawful or impoſſible, * 
yet if the werd Jig#llar” be wanting, it is cured by ver- or the condition itſelf repugnant, inſenſible or uncertain, iN 
dict and pleading Ger; for when” he ſaith" per ſcriptum the condition is void, and in ſome caſes the obligation bi 
/ſnum obligatorium, '& c all necefſary* Eircumllances ſhall ||alſo,' 10 Rep. 120. But ſometimes. an oblipation may be nl 
be intended; and if it were not ſealed, it could not be ſingle, to pay the money. where the condition is im poſſi- 1 
his dęed or obligation. Dyer 19. 4. Cre.” Flix. 571, ble, repugnant, Sc. 2 Mod. 285. If a thing be poſſible |. 
737. Cre. Jac, 420. 2 Co. 5. 1 Vent. 70. 3 Lev. at the time of entering into the bond, and afterwards be- 'H 
348 1 Salk; 141. 6 Med s. Icomes impoſiible by the act of God, the act of the law, or i 
Alo tho? ſealing and deſitery be eſfential in an obliga- | of the obligee, it is become void; as if a man be bound nt 
tion, yet there is no ocehſion im the bond to mention to appear next term, and dies before, the obligation is 4 
that it was ſealed and delivered; becauſe,” as my Lord e , y arrtie od ger reg, 9 
Coke fays; theſe are things which'are done afterwards.” 2| J condition of a bond was, that A. L. ſhould pay ſuch i 
Cb 505 100 50-209 ee nene ene eee eee upon” the e December, or appear in Hillary WM 
The name of the obligor ſubſcribed, 'tis Taid, is ſuſ- | term after in the court of B. R. He died after the 25th NH 
fcient, thought there is a blank for his chriſtian name in | of December, and before Hillary term, and had not paid any 1 
the end. Ci Jae. 26106 Vide ee, J. 558. 1 Mod. | thing ; in this caſe the condition was not broken for non- 4 
Ib y In theſe? eaſes}! though tbere “(be k verdict, there | payment, and the other part is become impoſſible by the 1 
ſhall not be'judgiheds."**Whefe au obligor's name fs o.: ac of God. 1 Mod. Rep. 265. And whe a condition is j 
mitted tb be Inferd 5 the bud, and yet he ſigns and doubtfal, it is always taken moſt favourably for the obli- pj 
ſeals it; the court of *Chant#5y my make good ſuch” 48 got, and againſt the obligee; but ſo as a reaſonable con- 1 
ateident; and mn caſe # perſon tales away a Bond fraudu-| ſtruction be made as near as can be according to the inten- 1 
lently, and caneeld it, the oblies mall have as much}; tion of the parties. Dyer g 1. 4 
benefit thereby 'as if not cancelled. 3 Chan, Rep. 99, | If no time is limited in a bond for payment of the mo- 4 
18. 4 A 39 tilgen 2 WY. en ; Nn 8510 W _ 191 5 n it is due preſently and payable on demand. e 1 
. An 6p #tter4? dthovgh it wants a date, or hath py. Bat the judges have ſometimes appointed a couve- 1 
a. falle 6r impuſrble ate; for the Gate, as hath been ob- nient time for payment, having regard to the diſtance of 1 
ſerved, is not of the ſubſtance of the deed; but hetein place, and the time wherein the thing may te performed. 9 
we theft take notice, that” the day bf the delivery of a Andꝭ if a condition be made impeſſible in reſpect to time, i | 
deed er bbligätton is the day of che Were Ar there is 25 to make payment of money on the zoth of February, 9 
no day ſet forth. 2 Co, 5. Godard's caſe. Ney 21, 85, Oc. it ſhall. be paid preſently; and here the obligation 1 
26. Hob. 249. Fl. 97. ""Cro. fac. 136, 264. Yelv. ſtands ſingle. Jones 140. Though if a man be bound 1 
1099 == OE 20 OTIS WC 0 Ol bond with condition to deliver ſa much corn upon 1 
If a mat declare on a bond, beating date ſuch a day, the 2gth day of February next following, and that month iN 
but does not ſay when delivered, this is gbd : for every hath en but twenty-eight days; it has been beld, that the bc. 
dees is fppoſeY' to be delivered. and mille on the day it obligor 1s not obliged to, perform the condition till tere 13 
bears date; and if the plaintiff declare on à date, 'he] comes a leap- year. 1 Leon. 101. Sed gu. if intent of 4 
canbot After words reply, that it Was primo deliberat' at] parties can be ſhewu? F % 8 1 
2nother day, for this would be a departure. Cro. Eliz.| A bond made to enfeoff two perſons,. if one dies before 9 
773. 3 Lev. 348. 1 Salk, 14m. Vid i Brotunl. no4. | the time is paſt, wherein it thould be done; the obligor 1 
1 Lev. 196. | : ; | | i 
bt 
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muſſ enſeeff che ſurviror of, them, or the condition will}, A bond made wich condition not wigire evidence 2 
be broken; and. if it de that F. and others ſhall enjoy gainſt afelon, e. is void; hut the deſendant mult plead. 
land, and the obligor and B., the obligee da diſturb the the 1 cial matter, Vas il illan, Sar. 8. 4% tee: 
Lit. 384. Where one is bound to do an a0 t0 the obligee.| proſecution, - is sgeinſt las, and vid. 1 Lane. 667. 
bimſelf, the Yoing it to a ſtranger. by appointment of the | And if a theriff tal | | C 
obligee; will not be a. performance. of the .condition,... 2 | thing, it is void. 3 fall. 75. | Interliveation-40;a bond 


= n Ne 1 
8 ee judge, on fuch. action coming beſore him, if it be altered in a part material, it hall be vid. 4 A. 
would order plaintiff to be non · ſuited. I che act he to be | Abr. 391. And a bond may be void by raſure, c 
done at a certain. place, where the obligor is t 0 to | where the date, Ac. is raſed; after delivery ;, which goes 
Reme, &5c,, and he is to de the fole act without limitation [through che whole, 5 I Wee e 
of time, he hath term during life to perſorm the ſame: 3f | at the end of the condition, then ibis obligation tbe 
the concurrence of the obligor and kj 5 is requiſite, it | void, are omitted, the condition will be void i but not the! 
may be haſtened by the requelt of the obligee.. 6 Rep. 30. | obligation. VC 
1 Rol. Abr. 437. Where no place is mentioned. for per- Ponds may likewiſe be diſcharged by. a# of the tarty or by 
formance of à condition, the obligor is obliged to find | a NE Vid ee ade ligcb. 
out the perſon of the oblige, if he he in Zagland, and ten- The acceptance of 4 bew bond will not Ciſchar; the 
der the money, otherwile,the bond will be forſeited: bat | old one, as a judgment may. Hob; 68, One bond can- 
when a place is appointed, be need ſeek. no further. Co, not be given in ſatisſaclion of another z but this i Where 
Lit. 210. Lit. 340. And if, where no place is limited | given by the obligor himſelf, for it may by others. 2 
for payment of money due on a bond, the obligor, at or Mad. 221. If a bend be to pay money at ſuch at a time, 
after the day of payment, meets wieh the obligee, and Ce. it is no ples for the obligor to ſay he did pay it; he 
tenders him the money, but he goes away to prevent it, | muſt ſhew at what time, or elſe it may be taken that the 
the obligor ſhall be excuſed, 8 E, 4. performance was after the time limited. Noy's Max. 15. 
\ The obligor, oc his ſervant, ic, may tender the mo- If a bond be of twenty yea ſtanding, and no demand be. 
ney to ſave the forfeiture of the bond, and it ſhall be a | proved: thereon, or good cauſe of ſo long forbearance 
good perſor mance of the condition, ii made to the obli - | ſhewn to the court, 1 ſelvit ad diem, it ſhall 
gee, though refuſed by him; yet if the obligor be after - be. intended paid. Mod. Ca. 4. 
wards ſued, he muſt plead that he is ſtill ready to pay it, | But by 4 4 c. 16. If an action of debt be brought bn 
and tender the money in court. Co. Lit. 208. - | fingle bill, or judgment, after money paid, ſuch payment: 
In the performance of the condition of an es pen may. be pleaded in bar. So of a bond with a cox ition, 
the intention of the parties is chiefly to be regarded; and Jupon payment of principal and intereſt due by the; con- 
therefore a performance in ſubſtance ĩs ſufficient, though dition, though, ſuch payment was not ſtriftly made ae- 
it differ in words or ſome immaterial circumſtance; as if fcording to the condition, yet it may be pleaded in bar. 
one be bound to deliver. the teſtament of the teſtator, if - And it is further enacted by the fail ſtatute, eck. 14. 
he plead that he had delivered Iiteras teflamentarias, it is | ** That if at any time, pending an action upon any ſuch} 
ſufficient. Bro. Condition, 158. 17 E. 4. 3. 1 Kol. Abr. | bond with a penalty, the defendant ſhall bring into court, 
Fr: oa p48 7o5e po þ727” OO 2 1 ©. » 1. [where the action is depending, all principal money and. 
If the condition of an obligation be to procure a lawful | intereſt due on ſuch bond, and alſo all ſuch goſts, as have 
diſcherge. this muſt be by a releaſe, or ſome diſcharge that | been expended. in any ſuit or ſuits in law or equity upob 
is pleadable, and not by acqui/tance, which is but evidence. | fuch hond; the ſaid money ſo brought in hall be / 4794 
i Keb. 73 9 Jand, taken to be in full ſatisfaction and diſcharge of the, 
If the party, who is bound to perſorm the condition, | ſaid, bond; and the court ſhall and may give judgment 
Giſables bjwſelf, this is a breach; as where the condition fta diſcharge every ſuch defendant of and from the ſame 
3<, that the feoffee ſha'] reinfeoff, or make a gift in tail, according. nd 2d 
Sc. to the feoffor, and the feoffee, before he performs it, | Bend alſo, as, hatb been ſaid, may bt diſcharged by tpera- 
make a feoffment or gift in tail, or leaſe for life or years tien of “uw. on 
in pre/enti or futuro to another perſon, or marry or grant | If ſeveral obligors are bound jointly and ſeverally, and 
a rent- charge, or be bound in a ſlatute cr recognifance, {the obligee make ons of them his executor; it is a releaſe 
or become profeſſed; in all theſe caſes the condition is of the debt, and the executor cannot, ſue the other obligor. 
broken; for the feoffee has either diſabled himſelf to] 8 G. 136. 1 8a/4..300. ., And vide 1 Jen, 344. 
make any eſtate, or to make it in the ſame plight or free- But though. it be a. releaſe in law, in regard jt is the 
dom in which he received it; and being once diſabled, proper act of the obligee, yet the debt by this is not ab- 
he is ever diſabled, though his, wife ſhould die, or the | ſolutely diſcharged, but it remains aſs in his bands, ito 
rent, Cc. thould be diſcharged, or he ſhould be de- pay both debts and legacies. Cro. Car. 373. Nlv. 160. 
raigned, &c. before the time of the reconveyance. C., If a, feme ſole obligee.take one of the obligors uo huſ- 
Lit. 221, 222. Pepb, 110. 1 Co,25, a.) 1 Rel. Abr, band, this is faid to/be x releaſe in lan, dg the debt, being: 
447- 5 Co. Si. 4 3 2 8 75 Ts 26 her own. act. 8 Ce. 136. 4. NMarcb. 1428. 94: i ef 
VWbete the condition is in the 'ronjun&ive, regularly | If one obligar makes. che executor, of the obligee his 
both par:s muſt be performed; yet, io ſupply. the in- [executor, aud leaves aſſets, the debt is deemed fatisfied;" 
tention of the pariĩes, it is held, that if a condition in the [for he has power, by way of retainer, to ſatisfy the debt; 
conjunive be ne? poſſible to be performed, it ſhall be taken |and neither he nor the adminiſtrator de boni; non, Sc." of 
ia the disjandiue; as if the condition be, that he and his | the obligee can ever ſue the arviving obligor. Hob, 10. 
executors ſhall do ſach a thing. this ſhall be taken in the | But if two are bound joidtly and ſeverally to 4. and 
ſiijundti ve, becauſe be cannot have an executor in his [the executor of one of them makes the obligee. his execu- 
life-time; fo if the condition be, that he aud his affigns | tor, yet the obligee may ſue the other ohſigor. 2 Lev. 
mall ſell certain goods, this ſhall be taken in the 4½ 73. een, 
juudlive, becauſe both cannot do it. 1 Rel. Abr. 44 If two are jointly gad ſeverally bound ig an obligation, 
o A I See 7h end the obligee releaſe to one of them, both are diſeharged· 
| | Co. Lit. 232. a, V 
V. Bonds may be eitber void or woidable, - Three were bound jointly and ſeverally in an obliga- - 
As if an infant ſeal a bond, and be ſued thereon, be is tion, and an action was brought againſt one of them, WhO 
not to plead nou eff fads, but muſt avcid the bond by | pleaded, that the ſeal of one of the. others was torn off, 
ſpecial pleading ; for this bond is only voidable, and not | and the obligation cancelled, and therefore void againſt 
in itſelf void. 5 Rep. 119. But if a bond be made by a | all. Upon demurrer it was adjudged, that the obligation, 
ſeme covert, ſhe may plead ber coverture, and conclude | by. the rearing off the ſeal of one of the obligors, became 
nou oft fadun, Ic. her bond being void, 10 Rep. 119. | void; againſt all, notwithſtanding the obligors were ſe - 
= Ava 2 24m 2 give 2 11 N verally bound. 2 Lev. 220. 2 Show. 289. Sei gu. 
a dond depends upon tome other deed, and the deed be- if it was by accid not with inte iſcharge 
$* void, the bond is alſo void, b * | n — nin W — 
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s a bond. as a:reward.for doing of a 
But in ſuch; caſe ,equity-would zelieve,, and ig a place not material, will not make the bond void bun 
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that obligor, if a court-of equity would not give relief 7 
Indeed we ſhoald think, that as the courts of law are now 


very liberal in their conſtruction of the Common law, as 


founded on reaſon, and the univerſal, immutable princi- 
ples of juſtice, the tearing off one of the ſeals, by acci- 
t might be pleaded in reply. nad 
As ta the pleading of performance, the defendant muſt ſet 
forth in what manner he hath performed it, Thus 
-In debt on a bond, with condition for performance of 
ſevoral things, the defendant pleads guod conditio eju/dem 


fucbi nunguam infrafta fuit per ſe ipſum, &c. and held an | 


ill plea: becauſe, for ſaving the bond, it is neceſſary for 
the defendant to ſhew how he hath performed the condi- 
tion; and this ſort of ' pleading was never admittet. - 2 


Nm. 156. | Ft, | 7 

- i if he had pleaded performavit omnia, it had been ill; 

for the particulars being expreſſed in the condition, he 
ought to plead to each particularly; but if the condition 
were for performance of: covenants in an indenture, per- 
formance were generally a good plea. 1 Lev. 302. This 
muſt be underſtood where the covenants are ſet forth and 
appear to be all in the affirmative. For if ſome are in the 
affirmative, ſome in the negative, or any in the arsjunc- 
tive, the defendant ſhould plead ſpecially. | 


In debt on an obligation for payment of money, c. 


* 
1 


tone cum pertin, Mon Angl, 2. par, fol. Go g. Honda js 
ſaid to be à maſter of a Anh See 73 | : a 1 

Bond⸗Tenants, copy-holaters, and cuflomary-tenants, 
ſometimes called K For, according to Cal- 
thorpe on copybolds; 5 1, $4. all thoſe kinds of tenants 


| agree in ſubſtance and kind of tenure; all their lands be - 


ing holden. in one general kind, that is, by cuflem and 
continuance of time; and the diverſity of their names doth 


nor alter the nature of their tenure, Vide Black. Cam. 
2 V. 147, 14%. J)*CCC0000000 rhe 14den”: 
A wiit directed to the ſhe - 


Bonis non Amovendis, 
riffs of London, Sc. where a- writ of error is brought, to 
charge them that the perſon againſt whom judgment is 
obteined be not ſuffered to remove his goods, till the. er- 
ror is tried and determined. Reg Orig. 131. AFG 3 
| - Books; By 25 Hen. 8. c. 15. No perſon ſhall buy any 
Printed books brought from beyond ſea to {ell the ſame 

again, and no one ſhall buy books by retail brought from 
beyond ſea by any ſtranger. Likewiſe the prices of books, 
exceſſively increaſed, ſhall be qualified by the kings 
great officers. 1 „ 
By Stat. 7 Ann. r. 14. fed. 10. If any book ſhall be 
taken, or otherwiſe loſt out of any parochial library, any 
juſtice may grant his warrant to ſearch for it; and if it 
ſhall be found, it ſhall, by order of ſuch juſtice, be re⸗ 
ſtored to the library. 8 


the defendant pleads, that at the time and place paratzs 


fuit to pay the money, but that no-body was there to re- 


ceive it; and held ill on a general demurrer, for want of 
an obtulit ſolvere, for the tender only is traverſable, not 
the paratus. 3 Lev. 104. | 
In debt on a bond with 
2 collateral plea, which is inſufficient; the plaintiff de- 
murs, and hath judgment, without. aſſigning a breach; 
for the defendant, by pleading a defective plea, by which 
he would excuſe his non-performance of the condition, 
ſaves the plaintiff the trouble of aſſigning a breach, and 
ives him advantage of putting himſelf on the judgment of 
the court whether the plea be good 'or not; but if the 
plaintiff had admitted the plea, -and made a replication 
which ſhewed no cauſe of action, it had been otherwiſe ; 
but if the replication were idle, and the defendant de- 
murred, yet the plaintiff ſhould have judgment, without 
affigning a breach. 1 Lev. 55, 84. 3 Lev. 17, 24. 
This muſt mean, if the plea was bad in ſubſtance. 

And in all cafes of debt on an obligation with condi- 
tion, (that of a bond to perform an award only excepted) 
if the defendants plead a ſpecial matter, that admits and 
excuſes a non-performance, the plaintiff need only anſwer, 
and falfify the /pecial matter alledged; for he that excuſes 
a non-performance admits it, and the plaintiff need not 
ſhew that which the defendant hath ſuppoſed and admit- 
ted. Salk 138. | ; 

But if the defendant pleads a performance of the condi- 
tion, though it be not well pleaded, the plaintiff in his 
replication muſt ſhew a breach; for then he has no cauſe 
of action, unleſs he ſhew it; and this difference will give 
the true reaſon, and reconcile the following caſes. 1 
Salk, 138. 1 Lev. 55, $4, 226. 1 Saund. 102, 1599 
317. 3 Lev. 17, 24. 1 Vent. 114. Cro. Eliz. 320. 
Telv. 78. ; WS 

In debt on a bond, the defendant may have ſeveral 

Pleas in bar; as if the plaintiff ſue as executor, the de- 
fendant may plead the releaſe of the teſtator for part, and 
for the reſidue the releaſe of the plaintiff, ſo. he may 
plead payment as to part, and as to the reſt an acguittance. | 
1 Salk. 180. h | 

In debt on an obligation the defendant cannot plead 

nibil debet, but muſt deny the deed by pleading 2 ef, 
fafum; for the ſeal of the party continuing, it muſt be 
diſſolved eo ligamine quo ligatur. Hard 332. Hob. 
a 93 

In bonds to ſave harmleſs, the defendant being proſe- 
cuted, is to plead ao damnificatus, Wc. ——— 

The ſtealing of any bond or bill, &c. for money, being 
the property of any one, made felony as if offenders had 
taken other goods of like value. See Stat. 2 Geo. 2. c. 25. 

See Penalty. | F 
Bondage, Is ſlavery; and bondmen, in Domeſday, are 
called /erwi, but rendered different from willani.— Et de 


| 


condition, the defendant pleads f 


233, 234. 


ö 


judgement in the houſe of lords, as to liters 
is contra. 1 4 | wr 
| Wook of Bates, A ſmall book, declaring the value 
of goods that pay cuſtom of poundage. 12 Car. 2. c. 4. 


By 12 Geo. 2. c. 36. No perſon ſhall import or ſell 
books firſt written and printed in this kingdom, and te- 
printed abroad, under the penalty of 5 J. and double the 
value of every book ſo imported or ſold. Ts 
| From the ſeventh to the elevegth century books were 
very ſcarce. To that was chiefly owing the univerſal ig⸗ 
norance which prevailed, during that period. After the 
Saracens conqusred £g ypt in the ſeyenth century, the 
communication with that country (as to Ezrepe, c.] was 
almoſt entirely broken off, and the papyrias no longer in 
; uſe. . $0 that paper was uſed, and as the price of that 
was highs. books became extremely rare, and of great 
value. Vide, Robert/on's Hiftory of Charles the Fifth, 1 J. 

And Murat. Ant. Ital. V. 3. 5. 833. . 

In the eleventh century the art of making paper was 


n 
I 


invented, the number of manuſcripts was thereby in- 
creaſed, and the ſtudy of the ſciences greatly facilitated. 
| Vide Rebertſon's Hifory of Charles the. Fifth, 1 V. 235. 


Sc. See Black. Com. 2 V. 405, Cc. Th the late 


y property, 


11 Geo. I. c. 7. 
Booklellers, 
Printing. a 1 | | 
Wooting, or Boting Cozn, Rent corn, anciently ſo 
called. The tenants of the manor of Haddenham in com. 
Bucks, formerly paid booting corn to the prior of Rochefter. 
Antig. of Purveyance, fol. 418. It is thought to be ſo 
called, as being paid by the tenants by way of Gore, or 
boot, viz. as a compenſation to the lord for his making 
them leaſes, e. Py ” | 
Boꝛdagium, The tenure called bord/ards. See Ordin. 
Tuft. Itin. in inſula de Jerſey. | 3 
Boꝛdaria, A cottage, from the Sax. bord, domus. 
Gy 18 /ervis, 16 willanis, 10 bordis, & 60 acris prati, 
c. | i 5 
Boꝛdarii, or Bozdbanni. Theſe words often occur in 
Domeſaay, and ſome think they mean beors, buſbandmen, 
or cottagers. In the Domęſday inquiſition they were diſtin& 
from the villani; and ſeemed to be thoſe of a leſs ſervile 
condition, who had a bord or cottage, with a ſmall parcel 
of land allowed to them, on condition they ſhould ſupply 


And authors of books, e. Vide 


| the lord with poultry and eggs, and other ſmall proviſions 


for his beard or entertainment. Some derive the word 


| bordarii from the old Galt. bords, the limits or extreme 


parts of any extent; as the borders of a country, and the 
borderers inhabitants in thoſe parts.—Dicantzr bordarii, 
vel guod in tuguriis (que cottagia wocant) babitabant; ſeu 
villarum limitibus, quaſi borderers. Spelm. | | 

- Bozd-Halfpeny, Signifies a ſmall toll, by cuſtom paid 
to the lord of the town for ſetting up board, tables, 
booths, Qc. in fairs and markets: it is derived from three 


toto tenemento, quod de ip/e tenet in bondagio in /oca de Nor. 


O 0 Saxen 
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lands in the manor of Fulham in ccm. Mid. and elſewhere, 
are held of the biſhop of London, and the tenants do now 


breach or violation of ſurety-ſhip, pledge-breach, or of 


Wall, or ſome kind of incloſure about it: and all places 


258, 262, 264. Trading boroughs were firſt formed in the 


ö 
r 


B O R 


Saver words bred, i. e. beard, belve, in behalf of, and 
zizg, atoll; which in the whole makes a toll for, or in 
behalf of boards. | 5 ty | N 
Bozdlands, The demeſnes which lords keep in their 
hands for the maintenance of their board or table. E. 
dominicum quod quis haber ad menſam ſuam & proprie, f feet” 
fant bordlands, 7. e. dominicum ad mama. Brad. lib. 4+ 
tract. 3. , 9 1 1 
Wo:viode, Was a ſervice required of tetjants to carry 
timber out of the woods of the lord to his houſe: or it is. 
ſaid to be the quantity of food or proviſion, which the 
birdary, or bordman, paid for their bord-lands. The old 
Scots had the term of bard, and meet-burd for victuals and 
ifions; and barden fact, for a ſack full of provender: 
from whence it is probable came our burden. 
* Bozd-Dervice, A tenure of bord: lands; by which ſome 


I 


ay fix-pence per acre in lieu of finding proviſion, an- 
8a for their lord's beard or table. Blount. 1 
* Bozd=Bzigch, borg-bryce, or burg brych, (Sax. ) A 


mutual fidelity. | WER 
- Bozongh, (Fr. urg. Lat. burgus, Sax. borhoe ir ra 
fies a corporate town, which is not a city; and alſo ſuch 
a town or place as ſends burgeſſes to parliament, the 
number whereof you may find in Crompt.” Juriſd. f. 24. 
Verſtegan faith, that burg, or burgh, whereof we make 
our borough, metaphorically ſigmiies a town having a 


that in old time had among our anceſtors the name of bo- 
rough, were one way or other fenced or fortified Lis. 
fe. 164. But ſometimes it is uſed for villa inſgnior, or 
a country town of more than ordinary note, not walled, 
Lindewced upon the provincial (ar fingula de /ſenfibus) 
ſays to this effect, Aligu? interpretantur burgum ęſe caftrum, 
vel locum ubi fant crebra caftra, vel dicitur burgus ubi ſant 
per limites habitacula plura conſlituta: but he afterwards 
thus defines it: Burgus dici poteft villa quecungue, alia a 
civitate, in qua eft uni verſitas approbata. A borough is a 
place of ſafety, protection and privilege, according to 
Semner; and in the reign of King Hen. 2. bargbs had: ſo 
great privileges, that if a bond-man or ſervant remained 
In a boreugh a year and a day, he was by that reſidence 
made a freeman. Glanville. And why theſe were called 
free burghs, and the tradeſmen in them free burgeſſes, was 
from a freedom to buy and ſel], without diſturbance, ex- 
empt from toll, c. granted by charter. Parliament bo- 
roughs are ſaid to be either by charter, or towns holden of 
the king in ancient demeſne. Brady. It is conjectured that 
Zorboe, or borough, was alſo formerly taken for thoſe com- 
panies conſiſting of ten families, which were to be pledges 
for one another: and we are told by ſome writers that it 
is a ſtreet or row of houſes cloſe to one another. Brag. 
lib. 3. tract. 2. cap. 10. Lamb. Duty of Confl. p. 8. Vide 
Squire's Anglo Saxon Government, 236, 247, 251, 254, 


time of Alfred. Squire 247, 251. Vide allo Black, Com. 
1#. 114. 27. 82. | e 
Boꝛough Courts. Vide Courts, and Com. Dig, 2 J. 
496. & ante & poſt. | | 
Bo:ough-holders, or Burſholders, ua / bur boe ealders, 
Are the ſame officers with borough heads, or Bead. boroughs ; 
who (according to Lambert) were the head men, or chief 
pledges of boroughs, choſen by the reſt to ſpeak and act in 
their names in thoſe things that concerned them, See 
Headberaugh. Vide Plack, Com. 1 . 114, 356. 4. 
c6, 
Boꝛough⸗Engtiſh. (Sax. Borboe Engii/e) Is a cuſtomary 
deſcent of lands, in ſome ancient boroughs, and copyhold | 
manors, that eſtates ſhall deſcend to the unge ſen; or, if 
the owner hath no iſſue, to his younger brether, as in 
Edmunten, c. Hitch. 102. It has been obſerved, that 
the original of this old cuſtom proceeded from the lords 
of certain lands having the privilege to lie with their 
tenants wives the firſt night after marriage; wherefore in 
time the tenants obtained this cuſtom, on purpoſe that 
their eldeſt ſons (who might be their lord's baſtards) 
mould be incapable to inherit their eſtates, Pref. 3 Mod. 


| clergyman to another. 7bid.: 347. 


a k by, 
3; PS. 
* + W . 


But the reaſon of the cuſtom of borough engliſh CL. 
tleton ſays) is becauſe the youngeſt is preſumed in law to 
be leaſt able to provide for himſelf. Lit. 168. This 
cuſtom goes with the land, and guides the deſcent to the 


youngs/? ſon, although there be a deviſe to the contraiy. 


2 Lev. 138. If a man ſeiſed in fee of lands in barough 
engliſh, makes a feoffment to the uſe of himſelf and the 
heirs male of his body, according to the courſe of the 
Common law; and afterwards die ſeiſed, having iſſue 
two ſons, the youngs/i fox ſhall have the lands by xirtue 
of the cuſtom, notwithſtanding the feoffment. Dyer 179. 
If a copyheld in ,borougtengliſh be ſurrendered to the 
uſe of a perſon and his heirs, the right will deſcend to the 


| youngeft'' /on according to the - cuſtom; | 1 {Mod.: 102. 


And a yeunge/t ſon ſhall inherit an eſtate in tail in borough. 
engliſh. Ney 106. But an heir at Common 1law:ſhall 
take advantage of a condition annexed to borough engliſh 
land; though the youngeſt ſon ſhall be intitled to all ac- 
tions in right of the land, c. 1 Nel/: Ar. 396. Aud 
the eldeſt fon ſnhall liave tithes ariſing out of land borough 
engliſh ; for tithes of common right are not inheritances 
r eee an dieir, but come in ſucceſſion from one 

Borough engliſh land being deſcendable to the youngeſt 
ſon, if a younger ſon dies without ifſue male leaving a 
daughter, ſuch daughter ſhall inherit jure repræſentatianise 
| 1 Salk. 243. It hath been adjudged where a man bath 
ſeveral brothers, the youngeft may inherit lands in borough ' 
engliſh: yet it is ſaid where a. cuſtom is, that land ſhall 
go to the youngeff ſon, it doth not give it to the \youngeft- 
uncle, for cuſtoms ſhall be taken ſtrictly; and thoſe which 
fix and order the deſcents of inkeritance, can be altered 
only by parliament. Dyer 179. 4 Leon. 384. Fenk, 
Conte £30, g „ | | Aste od; 20 
By the cuſlom of borough engliſh, the avidow ſhall 
have the <vhole of her huſband's lands in dower, which is 
called her free-bench; and this is given to her the better 
to provide for the younger children, with the care of 
whom ſhe is intruſted. Co. Lit. 33, 111. F. N. B. 
150. Mo. pl. 566, Vide Black. Com. 1 V. 75, 2. 
3 | 8 
Boꝛough Goods, dewi/able, As before the ſlatutes of 
32 H. 8. c. 1. & 34 Hen. 8. c. 5. No lands were deviſable 
at the Common law, but in ancient baronies; ſo at the 
making of the ſtatute of Adon Burnel, 11 Ed. 1. c. 1. it 
was doubted whether goods were deviſable but in ancient 
boroughs: for by the writ de rationabili parte bonorum, 
anciently the goods of a man were partible between his 
wife and children, By the Common law, lands could 
not be deviſed from the heir; and here it ſeems as if goods 
were alſo not deviſable from the wife and children, before 
the ſtatute 11 Ed. 1. c. 1. ATE 

Wozel-Folk, i. e. Country people, from the Fr. 
boure, floccus, becauſe they covered their heads with ſuch 
ſtuffs. Blount, | | 

Boꝛzowing. A man borrows money, corn, or ſuch 
thing of another; he may not expect the ſame again, but 
the like, or ſo much: but if one lend me a horſe, &c. he 
| muſt have the ſame reſtored, If a thing lent for uſe be 
uſed to any other end or purpoſe than that for which it was 
borrowed, the party may have his action on the caſe for 
it, though the thing be never the worſe; and if what is 
borrowed be loſt, although it be not by any negligence 
of mine, as if I be robbed of it; or where the thing is 
impaired or deſtroyed by my negle&, admitting that I 
put it to no more ſervice than that for which borrowed, 
I muſt make it good: ſo where I borrow a horſe, and 
put him in an old rotten houſe ready to fall, which falls 
on and kills him, I muſt anſwer for the horſe. But if 
ſuch goods borrowed periſh by the act of God in the right 
uſe of them; as where I put the horſe, &c. in a ſtrong 
houſe, and it fall and kill him, or it dies by diſeaſe, or 
by default of the owner, I ſhall not be charged. Ca. 
Lit. 8g. 29 Af. 28. 2 H. 7. 11. Vide Black, Com. 
2 J. 454. 

Boſcage, /bo/cagium) Is that food which wood and 
trees yield to cattie; as mall, &c, from the Ital. bo/co, 
ſilva : but Manzwoed obſerves, to be quit de beſcagio, is to 
be diſcharged of paying any duty of wind-fall wood in the 


Rep. 


- Woſcarin, 


foreſt. 


B O T 


Boſraria, Wood houſes from bo/c2s; or ox houſes from 
350. i paſſunt domos E boſcaria ſatis cumpetontia 
ædiſicari. Mon, Angl. tom. 2. fol. 302. inn rs 1 

Wolcus,' An ancient word uſed in our law, ſignifying | 
all manner of wood: the Zralians make uſe of be/co-in-the 
ſame ſenſe; as the French do bois. Baſcus is divided into 
high-wood or timber, 4autboys, and coppice or under- 
woods, ſub-bois; but the high-wood is properly. called 
faltus, and in Fleta we read it nacremium. Cum una 
Carecta de mortuo Se Pat. 10 H,6. 4 es 

Wolinnus, A certain ruſtical pipe, mentioned in an- 
cient tenures. By inquiſition after the death of Laurence 
Haſtings, earl of Pembrole, 22 E. 3. the manor of Alon 
| Cantlow in com. Warw. is returned to be held of the king 
in capite by theſe words: Quod quidem manerium per, ſe te: 
netur de domino regt in capite per ſeruitium inveniond; unum 
hominem peditem, cum quodam arcu fine corda, cum uno bo- 
ſinno fine cappa, &c. Ex Record, Tur. Lone. 
Boſtar, An ox ſtall.” This word occurs in Mat. Pari/. 
anno 1234. And in Ingulpbus. — Fecit tum borrea, boſtaria 
ovilia, &ce c enen 5.7457 

Bote, (Sax) Signifies a recompence, ſatisfaction or 
amends: hence comes manbote, com penſation, or amends 
for a man ſlain, c. In king Ina's laws is declared what 
rate was ordained for expiation of this offence, according 


N 


| 


L * % 


F. AS» | | : | IJ 7os 4 3 „nl 
Woteleſs, /ine remedio, In the charter of H. 1. to Tho. 


Ed. 2. Ebor 48. We retain the word ſtill in common 
ſpeech; as it is bootle/5 to attempt ſuch a thing; that is, 
it is in vain to attempt it. | 6 
Wotellaria, A buttery or celiar, in which the buts and 
bottles of wine, and other liquors are repofited. ——— 
Veniet ad palatium regis, & ibit in botellarium, & extrabet 
a quocungue vaſe in dicta botellaria invent, vinum quantum 
viderit neceſſarium pro factura unius picheri clareiti. Anno 
t. a. 1. | | | 
: Botha, A booth, ſtall, or ſtanding in a fair or market. 


Mon. Angl. 2 par. fol. 132. xe 

Wothagium, Boorhage, or cuſlomary dues paid to the 
lord of the manor or ſoil, for the pitching and ſtanding 
of booths in fairs or markets. Picagium, flallagium, 
bothagium & tollagium, c. de novo mercato infra villam de 
Burceſtor, Com. Oxon. Paroch. Antiq. p. 680. | 

Wothna, or Butbna, ſeems to be a park where cattle 
are incloſed and fed. Hector Boetius, lib. 7. cap. 123. 
Botbena, alſo ſigniffes a barony, lordſhip, &c. Stene. 

Wotiler of the king, {pincernes regis) Is an officer 
that provides the King's wines, who (according to Fleta) 
may by virtue of his office take out of every ſhip laden 
with ſale wines, Unum dolium eligere in prora navis ad opus 
regis, & aliud in puppe, et pro qualibet pecia reddere tantum 
20 ſolid. mercatori, Si autem plura inde habere voluerit, 
bene licebit, dum tamen pretium fide dignorum judicio pro 
rege apponatur. Fleta lib. 2. cap. 21. This officer ſhall 
not take more wine than he is commanded, of which 
notice ſhall be given by the feward of the King's houſe, 
Sc. on pain of forfeiting double damages to the party 
grieved; andalſo to be impriſoned and ranſomed at the 
pleaſure of the King. Stat. 25 Ed. 3. cap. 21. 45 Ed. 
: 8 or bottomree, ( feenus nauticum) Is when 
the maſter of a ſhip borrows money upon the keel or ber- 
tom of his ſhip, and binds the ſhip itſelf; that if the mo. 
ney be not paid by the day aſſigned, the creditor ſhall 
have the ſhip. But it is generally where a perſon lends 
money to a merchant, who wants it to traffick, and is to 
be paid a preater ſum at the return of the ſhip, ſtanding 
to the hazard of the voyage; in regard to which, though 


| and obliges bi 
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petiſhes, 455 ſhares 3p the leb; ſo that there is 6 
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real ſecurity, as 19 caſe 0 lands, „ 1 
the danger 1s, the greater my be the profic realonably 
required for. the money advanced. Lex Marca „422. 
„Money jent on bortoprree 8 either on the, bare Rip (the 


times {pop Wache th is where a man takes up money, 
c 


— 

the ſum lent; but if the ip happens to miſcarry, thei 

nothing. But when money is lent at intereſt, it is de- 

livered at the peril of the borrower, and the profit of this 

is merely the price of the loan; whereas the profit of th 

other, is a. reward for the danger and adventure of hi 
on himſelf, and makes Me 


ſea, which the lender takes up 
intereſt lawful. Sea laws 20 207. eee e eee 
Then there is iſura marina, joining the advanced mo: 


ney, and the danger of the ſea together; and this is oÞ1i- 
R ſomepnes to the borrower's ſhip, goods and per- 
vn. Where bonds of bills. of battzary ere ſented” and 


. 


the money is paid, if the ſhip. receives injury by ſtorm, 


fire, &c.' before the beginning, of the voyage, then the 
perſon borrowing only runs the hazard, unleſs it be 
otherwiſe, provided; as if the ſhip ſhall not arrive at ſuch 
a place, at ſuch a time, tc, there the contract has its 
beginning from the time of the ſealing : but if the con- 
dition be, that if ſuch a ſhip ſhall Gail from London to any 
port abroad, and ſhall not arrive there, c. then, &c. 
there the contingency hath not its beginning till the de- 
„„ ee EP 5 3 

A maſter of a ſhip may not take up money on Sottomry, 
in places, where his owners reſide, except he be a rt 
owner, and then he may only take up ſo much as his part 
will anſwer in the ſhip; for if he exceeds that, his own 
eſtate is liable to make ſatis faction; but when 4 maſter is 
in a ſtrange country, where there are no owners, nor any 
goods of theirs, nor of his own; and for want of money he 
cannot perform his voyage, there he may take up money 
upon bortorry, and all the owners are chargeable thereto; 
but this is underſtood where money cannot be procured 
by exchange, or any other means; and in the firſt caſe, 
the owners are liable by their veſſel, though not in their 


| perſons; but they have their remedy againſt the maſter of 


of the ſhip. Leg. Oleron, l. 4. Yide Molloy, 6. 2. c. li. 


Et duas menſuras liberas ad bathas ſuas faciendas. | /eR. 11. Some maſters of ſhips who had inſured or taken 


up money upon bottorry to a greater value than their 
adventure having made it a. practice to caſt away and 
deſtroy the ſhips under their charge. By Sar. 10 Car. 2. 
c. 6. it is made felony; and the offenders ſhall ſuffer 
death, 1 | FCC bo 
By the Star. 19. Geo. 2. c. 37. every ſum lent on ber- 
tomree or at reſpondentia upon any ſubjeQs ſhips to or from 
the Eaft Indies, ſhall be lent only on the ſhip, or the 
merchandiſe laden on board her, and ſo expreſſed in the 
condition of the bond, and the benefit of /alvage ſhall be 
allowed to the lender, who alone ſhall have right to make 
aſſurance on the money lent. And no borrower of money, 
on bottomree or at reſpondentia as aforeſaid, ſhall recover 
more on any aſſurance than the value of his intereſt, ex- 
eluſive of the money borrowed. And if the value of his 
intereſt doth not amount to the money borrowed, he ſhall 
be reſponſible to the lender for the ſurplus, notwithſtand- 
ing the ſhip and merchandiſe be totally loft. 
y 19 Geo, 2. c. 32. obligees in_bottomree bonds are 
admitted to claim, and after the loſs or contingency ſhall 
have happened, to prove their debts, in cafes of bank 
ruptcy, in like manner as if the loſs or contingency had 
happened before the time of the iſſuing of the commiſſion 
of bankruptcy againſt the obligor. oe ot 
As to the forms of a 3¼ of bettomry, and of a bettomry 
bond, Cc. they are printed and fold by the Stationers, 
Vide farther as to bottomry, Black. Com. 2 458. 
Wovata Terræ, As much land as one ox can plough, 
—Cujus fingule bovatz ſunt quindecim acre terra. Mon. 
Angl. par. 3. fol. 91. See Oxgang. IF oak, 
"Bouche of Court, Commonly called bugge of Court, 


knights and ſervants, that attended him in any military 
| expedition 


the intereſt be greater than five per Cent. or what is allowed ike a certain allowance of proviſion from the King, to his 


by law, it is not uſury, For money lent to ſea is allowed 


a larger jntereft. than money. advanced,on.land, by reaſofi | 
VV 
the le 


E And the greater 


uſual way). or upon the perſon of the borrower, and ſome- 
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(rpeditten. The French avi sche a cr, Is te have 
| an allowance at court, of meat and drink ; from 

guth. SD | 
5 . ' And this was anciently in uſt as Well in the 
houſes of noblemen, as in the King's court, *as appears by 
the. following indenture.—Cefe dente fait parentre Tui 
nobles bommes Monfieur Tho. Beaucham Po Counte de War- 
wick, d'une part, & Monfieur Johan. Ruffel Ze Strengeſham 
Chepalier, de aptre part, tefmaigne 9 
Et auera pur la pees, Er. bouche au'court pur lu? me/me, 
2 ©. Denne a neffre thaftel de Warwieh te 29 Jour del meyi 
bY 


®, 
- 


Marth, Pan du regue tt roy Richard le ſecond puis le con- 


' Boverium, or Beveria, An ox- bouſe: Loca abi fla- 
bulantur boves. Glef. in 10 Script. And in the Monaflic ry 
Abfaciendum ibi boverias /uas & alias domos ufibus niceſſa- 
flat, &c. Mon. Angl. par. 2. fol. 2 10. USE 

WBovettus, A young ſieer or caſtrated bullock. Ls, 
bovettus mas, guarzor boviculz famine. Paroch. Antig. 
y Bobicula, Ari heifer, or young cow; which, in the 
eaſt riding of Torifire is called à avber, or whey, _ 
Bough of a Tree, Seiſin of land given by it, to hold 
of the donor, in capite, Madox's Exchequer. 1 F. 62. 
Wound, or |beondery, ( bunda) The utmoſt limits of 
land, whereby the ſame is known and aſcertained—— 
Secundum metas, meras, bundas, & 'marchias fore. 18 
Ed. 3. Itin. Pick. fol. 6. See 4 Inſt. 318. 
- Bound=-Bailiffs, Are ſheriffs officers, for executing of 
proceſs. The ſheriffs being anſwerable for their miſde- 
meanors, the bailiffs are uſually bound in a bond, for 
the due execution of their office, and thence are called 
bonnd-bailifs. which the common people have corrupted 
into a much more homely appellation. Black. Com. 17. 
% Sounrſes on Exportation. Yide Black. Com, 1. 


15. 1 | 
: Bounty of Q. Inne, for maintaining poor clerpy- 
men. Stat. 2 3 Hun. c. 11. Jide 1 Ges. 1. c. 10. See 
alſo 5 Anu. c. 24. 6 un. c. 27. See Firff Fruits. 
Bow bearer, An under officer of the foreff, whoſe of. 
fice is to overſee, and true inquiſition make, as well of 
ſworn men as unſworn in every bailiwick of the foreſt; 
and of all manner of treſpaſſes done, either to vert or 
veniſon, and cauſe them to be preſented, without any 
concealment in the next court of attachment, &c. Crompe. 
Fariſ. fol. 201. | we | 
 Bowyers, One of the ancient companies of the city 
of Lenden. A bowyer dwelling in London, was to have 
always ready fifty bows of elm, witch-haſle, or aſh, well 
made and wrought, on pain of 103. for every bow want- 
ing; and to ſell them at certain prices, under the penalty 
of 405. Stat. 8 Eliz. c. 10. And parents and maſters 
were to provide for their ſons and ſervants, a bow and 
two Hal, and cauſe them to exerciſe ſhooting, on pain 
of 65. and 8d. fc. by our ancient ſlatutes. 12 Ed. 4. 
33 H. 8. „ | 
Bracelets, Hounds, or rather beagles of the ſmaller 
and flower kind Rex conflituit J. L. magiſirum canum 
Jaorum vocalorum bracelets, tc. 
m. 1. 
Brace narius, (Fr. braconnier) A huntſman, or maſter 
of the hounds. Rex mandat baronibus quod allocent 
Rob. de Chad worth vicecom. Lincoln. Jui . vii d. guos per 
preceptum regis liberavit Johan, de Bellovento pro putura 
Septem leporariorum & trium falconum & lanerar. & pro 
vadis unius bracenarii a die, Wc. uſque, c. prox. ſequen, 
 wireque die comtutato, viz. pro putura cuj uſlibet Ieporarii & 
falconis 1 d. b. & pro wadiis prædidi bracenarii per diem 
114. Anno 26 Ed. 1. Rot. 10. in Dorſo. | 
Bracetus, A bound: brachetus is in Fr. brachet, braco 
canis ſagax. indagator leporum ſo a brace was properly 
the large fleet hound; and bracherus, the ſmaller hound; 
and brache/e the bitch of that kind. ——Conceds eis duos 
letorarios & quatuor bracetos ad leporem capiendum, Mo- 
naſlic. Az2 Tom. 2. pag. 283. | 


t and Git: from bench, 
Bat, ſometimes it extended only to bread, beer, 


gue le dit Johan. %, ES, 


t. 1 Rich. 2. p. 2. 


B R E 


Branding in 144 band, or face; u pun iſh ment int idted 
by law, for various offences, id by Burning, Wel u hot 
iron, after the offender hach been allowed dg y, Aid. 
Nick. Com. 4 J. 360, 370. 
© Brandy, A liquor made chiefly iu Frasce, and ex- 
tracted from the lees of Wise. In the Sra?. 20 Cari 2. 
cup. I. upon an argument in the Exchequer h 1668. 
| whether Brandy were” a fremg water or /pivit; it was re- 
ſolved to de a ſirit but in che year 1669, by a grand 
committee of the hole Houſe of Commons, it was voted 
to be a frog water perſettly made. See the Srus. 22 Car. 
2. cap. 4. In lieu of euſtom duties, granted by y 8 
3. on brandy imported from France,” chere mall be pid b. 
the importer for every gallon of ſingle proof 17. and 
double proof 27. Wer mby Stat. 6 Gr. 2. c 25. See 
farther for the duties on brand, 33 Gru. 2 9. and 2 
Go 2. c. 5 And" for” offences in running brandy, ſee 


Brafium, Signiſes malt: in the ancient ſlatutes BH 
rer is token for ia brewer, from the Fr. braſtur; and at 
this day is uſed for a malſter or malt-maker, It was re- 
ſolveck 18 Ed. 2. Quod vnn brafilizon eff venditis vithua- 
lium, nec debet puniri fitut vendirio punir, with & irviſie, 
& bujuſmodi, contra ftrmam flaliti. To make malt was a 
ſervice paid>by* ſome tenants to their lords. na- 
nerio de Pidington quilibet virgatarius præparabit domino 
unum fuarterium braſii per annum, ff dominus inveniet boſ- 
cum ad ficcandum. Paroch. Antiq. p. 496. Pt 

Brals, ls to be ſold in open fairs and markets, or 
in the owners houſes, on pain of "10/7. and to be worked 
according to the goodneſs of metal wrought in Londin, or 

ſhall be forfeite]: alſo ſearchers of braſt and pewter are 
to be appointed in every city and borough by head 
officers, and in counties by juſtices of peace, It. and in 
default thereof, any other perſon ſxilfal in that myſtery, 
by overſight of the head officer, may take upon him the 
ſearch of defective 5ra/3, to be forfeited, &c. Srat., 19 fi. 

7. c. 6. Braſ5 and pewter, bell-metal, c. ſhall not be 

ſent out of the kingdom, on pain of forfeiting double 

value, &c. 33 Hes. 8. c. 7. 2 & 3 Ed. 6. c. 37. 

Breach of cloſe, Every unwarrantable entry on ano- 
ther's foil, the law calls a rrepaſt, by breaking bis cle, 

the words of the writ of treſpaſs. Black. Com. 3 V. 209. 

Breach of Covenant, The not performing of any 
covenant, expreſſed or implied in a deed, or the doing 
an at, which the party covenanted not to do. #Fide 

Blat. Com. 2. 15, 6. Yide poſt, Breach of Promiſe. 
Breach of Duty, The not executing any office, em- 

loyment, or truſt, &fc, in a due and legal manner. Yide 

Black. Com. 3 V. 163, 4. 

Breach of Peace, Offences againſt the public peace, 

are either ſuch as are an 2 Uu breach of the peace, or 
conſtructively ſoa, by aiding to make others break it. 

Vide Black. Com. 4 V. 142, Ce. | 
- Breach of the peace ſeverely amerced in former times. 

Ea, 11 557. | 2 

Breach of Pound, The breaking any pound or place 

where cattle or goods diſtrained are depoſited, to refcue 
ſuch diftreſs, Via Black. Com. 3 V. 146. | 

Breach of Priſon. Breach of priſon, by the offender 

himſelf, when committed for any cauſe, was f#/ony at the 

Common law. 1 Hal. P. C. 607. So was tonfprring to 

break it. Bra. J. 3. c. 9. But this ſeverity is miti- 

gated by the ſtatute de frangentibus priſonam. 1 Ed. 2. 

which ſee. To break priſon, when lawfully committed 
for treaſon or felony, remains ſtill felony at the Common 
law: if on any inferior charge, it is ſtill puniſhable, as an 
high miſdemeanor, by fine and impriſonment. 2 Haul. 

P. C. 128. | | 

Breach of Promiſe, (violatio fidei) A breaking or 

violating a man's word. And breach ſignifies where a 

perſon commits any breach of the condition of a bond, or 
his covenant, Je. entered into, on action upon which 
the breach muſt be aſſigned. In debt on bond, condi- 
tioned to give account of goods, c. a breath muſt be 
alledged, or the plaifftif will have no cauſe of action. 


x 


Bracinum, A brewing: the whole quantity of ale 
brewed at one time, for which lſeſler was paid in ſome 


manors. Brecina a brew-houſe, MS, jenes Will, Dug- | nant for not repairing of houſes, the'breach ought to be aſ- 
ſigned particularly, w 


dale, Cc. 


1 Saund. 102. And when a breach is aſſigned it muſt not 
be general, but muſt be particular; as in action of cove- 


tis the want of reparation. C. Fac. 
369. 
2 . 


B R E 


conſideration thereof another to do ſome act, as to ſell 
goods, &c. for ſo much money; a getieral breach that the 
| defendant hath not performed his part; is well affigned. 
n Where .acovenant conſiſts of ſeveral parts in the affirm-. 


tive, performance generally is a good plea, Cid. 216. In 


xaſe of bond for performance of an award, if the defend- 
ant pleads any matter by which he admits à non-per- 
formance; and excuſes it, the plaintiff in his replication 
muſt ſhew the award, and aflign the breach, that the court 
may ſee an award was made, and judge whether it was 


| or not; for if it ſhould be of a void part thereof, it | 


need not be performed. 1 Salt. 138. | 

Bireaches aſſigned ought to be according to the very 
words of the condition or covenant; when they may be 
well enough though too general. 1 Zutw. 326. Where 
a thing is to be done by a perſon or his aſſigns, the 
breach is to be that it was done neither by the one nor the 
other. 5 Med. 133. If a perſon is to tender a convey- 
ance, 692 to another, his heirs or aſſigns, breach aſſigned 
that the defendant did not tender a conveyance to the 
plaintiff, without the words bis heirs or aſſigns, is good: 
but if the tender be to be made by another man, his 
heirs, Wc. and not to him, it is otherwiſe. 1 Sal. 


139. | | $2 | 
3 a leſſee for years is to leave all the timber on 
the land, which was growing there at the time of the 
leaſe, and he cut down any trees, though he leaves the 
timber on the land at the end of his leaſe, this 1s a 
breach of covenant: for in contracts the intention of 
the parties is chiefly to be conſidered. Raym. 464. If ſeveral 


breaches are aſſigned, and the defendant demurs upon the 


whole declaration, the plaintiff ſhall have judgment for 
all that are well aſſigned, for they are as ſeveral actions. 
Cro. Jace 557. | 5 
Formerly a plaintiff could aſſign but one breach in an 
action of debt upon a bond for performance of covenants, 
though ſeveral things were broken; for one breach being 
proved, was a forfeiture of the bond: but in an action of 
covenant, as many breaches might be aſſigned as the 
plaintiff would, becauſe the plaintiff might have a par- 
ticular damage upon each covenant broken; and a ſe- 
veral iſſue muſt be taken upon every breach. 1 Veſſ. Abr. 
„EE | 4 
. Now by ſtatute in an action on bond for performance of 
covenants, the plaintiff may aſſign as many breaches as 
he pleaſes, and the jury ſhall aſſeſs damages and colts for 
ſuch covenants as are proved to be broken. Stat. 8 & g 
IF. 3.-cap. 10. And where judgment ſhall be given for 
the plaintiff in ſuch action upon a demurrer, Nil dicer, Qc. 
he may ſuggeſt on the roll as many breaches as he thinks 
fit; upon which a writ of enquiry ſhall go, c. And if, 
before execution executed, the defendant brings the colts 
and damages into court, execution ſhall be ſtayed; and 
the plaintiff ſhall acknowledge ſatisfaction, if the execu- 
tion be executed: but the judgment ſhall ſtill ſtand as a 
ſecurity. to anſwer the future breach of any covenant in 
the deed; for which the plaintiff or his executors, Se, 
may have a ire fucias upon ſuch judgment againſt the 
defendant. Stat. ibid. And ſee Bond, Condition, and 
Covenant. „ 275669 1 e! 
Bread and Beer, The aſſize of bread, beer, and ale, 
Sc. is granted to the Lord Mayor of London and other 
corporations: bakers, &c. not obſerving the aſſiſe to be 
ſet in the pillory. Stat. 5 1 H. 3. St. 1. ord. Piflor. & 
51 H. 3. H. 6. Vide 20 3 Ed. 6. ci 15. W en 
The aſſiſe of bread is regulated, by 8 Ann. c. 18. and 
1 Geo, I. c. 26. The 3 Ges. 2. c. 29. inflicts a penalty 


on ſelliag at a higher price than is ſet by the Lord Mayor. el. 295. 
By the 22 Geo. 2. c. 46. bakers marks are to be ſet on 


their bread, But ſee 31 Co. 2. c. 19. containing new 
regulations concerning the aſſiſe of bread, and to pre- 
rent adulteration. And ſee farther 32 Geo. 2. c. 18. 
how pepalties not appropriated by 31 Geo. 2. c. 29. ſhall 
be diſtributed, - And laſtly ſee 3 Geo. 3. c. 6. and 11, 
wherein there are farther regulations concerning the aſſiſe 
of bread, and for preventing the adulteration thereof. 
Brend of Treet, or Trite, (paris eritici) Is bread | 
mentioned In the ſtatute 51 Hen. 3. of aſſiſe of bread and 


365. Bot os inatual þr6/+ for one to do an aft; and inf 


| 


|c. 30. 7.88 V. 3. If brewiys mix any ff 


| panis puerorum, i& 


” 
* 
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and bread of treet, which anſwer to the three ſorts of bread 

now in uſe, called whitey\wheaten, and houſe-bold bread; 

In religious houſes they heretofore diſtinguiſhed bread by 

theſe ſeveral names, panis armigerorium, pabis conventualic; 
„ famulorum. Antiq. Not. 

Brecca, (from the Fr. breche) A breach or decay. In 


ſome ancient deeds there have been covenants for repair- 


ing muros breccas, portas & fofſath, c.. brecca 


-aque imer Woolwich & Greenwich /upervidend. Pat. 16 


Ric. 2. A duty of 3d. per ton on ſhipping was granted 
for ene and ſtopping of Dagenbam 2 8 Stat. 
12 Azn, c. 171 | e e Pur 297 

Brede, A word uſed by Brain for board; as too 


Brad. lib. 3. trad. 2. c. 15. There is alſo a Sar. word 
brede ſignifying deceit, © Leg. Caaat. c. 4. 
Bredwite, (Sax. bread and white) A fine or penalty 


from which, was a ſpecial privilege granted to the tenants 
of the honour of Walling ford by King Hen, 2. | Paroch- 
Axtig. 114, > * 

Brehon. In Jrelaiid the judges and lawyers were an- 
ciently ſtiled | brehons; and err the bib law called 
the brebon Jaw. 4 Inſt. 358. Vide Edm: Spencer's ſtate 
of Ireland, p. 1513. edit. Hughet, In a parliament held 
at Kiltenny, 40 Ed. 3#® under Lionel Duke of Clarence, the 
then Lieutenant of Ireland, the brebon law was formally 
aboliſhed. Black. Com. 1 V. 100. A 


eee Argulis annis. Mon. Angl. tom. 1. cap. 

406. a ro Rd. 1 Se i 0 
Brenagium, A payment in bran, which tenants anci- 

ently made to fred their lords hounds. Blowne.: 
Bretopſe, or Bretoiſe, The law of the marches of 


Henricus de Penebrugge adi amnibus liberis burgenſibus 
meis burgi mei de Pennebrugge omnes libertates & liberas con- 
Juetudines ſecundum legem de Bretoyſe, c. Par. fine dar. 
Here legem de Bretoyſe is ſaid to ſignify: legem. marchia- 
rum; for Penebrugge, now called Pembridge, is a town in 
Hereford/bire which borders upon Male. 
Breve, Is any writ by which a man is ſummoned 6r 
attached to anſwer in action, or whereby any thing is 
commanded to be done in the King's courts, in order to 
juſtice, Ge. It is called bret from the brevity of it; 
and is directed eĩther to the chancellor, judges, ſheriffs, or 
other officers; the various forms of it you may fee in the 
regiſter, ——Breve, quia breviter & paucis verbis inter- 
tionem ' proferentis exponit & 'explanat, - c. Brad, lib. 
— Trad. 5. cap. 17. See Shent'de verb. Brive.: Vide 
Mm. 155 4531 * N oe 2708 e s 
Breve petquirere, To purchaſe a it or licence of 
trial, in the King's courts, by the plaintiff, qguz- breve 
per gut vit: and hence comes the uſage of paying 63. 8 fl. 
fine to the King, where the debt is 404. and of 105. 
where the debt is 1004. Sc. in ſuits and trials for money 
doe upeatboodp:@Gcp | nf 19s d, Anz 
Brede de Beto, 'A- writ of tight, or licence for a 
perſon ejetted out of an eſtate; to ſuc for the poſſeſſion of 


it when detained from him. : Vide Ra. 


Brevia teſtata. It is mentioned by the ſeodal writers. 


Vide Feud; I. 1.64. Our modern deeds are in reality 


nothing more than an improvement or amplification of 
the brtvia tefbata. Black: Com. 2 307. 41 1290 1 


. revibus E Notulis liberandis, A writ or mandate 


to a ſheriff to deliver unto his ſuccefſor- the county, and 
the appurtenances, with the rolls, briefs, remembrances, 
and all other things belonging to that vflice; Rag. Orig. 
Brewers, Are to put their drink in veſſels mark'd by 
a cooper, or forſeit 36. 4d. a barrel; and not ſelling it 
at reaſonable rates, appointed by juſtices of peace; incur a 
forfeiture of 65. for every barrel, kilderkin 31. 4% Ce. 
by Stat. 23 H. 8. cap. 4. And briwvtrs are: to make an 
entry at the exciſe office once a week for liquors brewed, 
under penalties, - Str. 12 Car. 2. c. 24 15 Car. 2. 


ugar, mo- 


loſſes, &c. in brewing beer or ale, they ſhall forfeit 
201, Stat. 1 Aus. cap, 3. See 2 , 3 Ed. 6. c. 15 1 
Pp all. 
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large and too brede, is proverbially too long and too broad. 


impoſed for defaults in the aſſiſe of bread: to be exempt 


Breiſna; Weather-ſheep.=——Concedo Dro Er monathis 


Wales, in practiſe among the ancient Britons, ——Eg0 
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. I. A A. K. 24. 10 f 11 ill. t. 21. 9 Ani. ci 12. 
12 func Stat. 1; c. 2. See Exci/e. | 
. - Bribery, (from the Fr.-briber, to rore | 
dily) Is a high offence, where a perſon in a judicial place 
takes any fee, gift, reward or brocage; for doing his 
office, but of the King only. 3 uf. 145- But taken 
largely it ſigniſies the receiving, or offering, any undue 
reward, to or by any perſon concerned in the adminiſtra- 
tion of public juſtice, whether — * officer; Sc, to 
act contrary to his duty; “and ſometimes it ſignifies the 
taking or giving a reward for a public office. 3 infl. 9. 
To take a bribe of money, though ſmall, is a great fault; 
and judges ſervants may be punithed for receiving bribes, 
If a judge refuſe a bribe offered him, the offerer is pu- 
niſhable. Forte cue, cap. 51. 5 : 
Bribery in —— Sue officers is puniſhed by 
fine and impriſonment. Before the ſtatute 25 Ed. 3. 
Bribery in a judge was looked upon as fo heinous an 
offence, that it was ſometimes puniſhed as high treaſon ; 
and it is at this day puniſhable, with forfeiture of office, 
fine and impriſonment, In the reign of King James J. 
the Earl of M. lord treaſurer of Eng/and, being impeached 
by the commons for refuſing to hear petitions referred 
to him by the King, till he had received great bribes, Se. 
was, by ſentence of the lords, deprived of all his offices, 
and diſabled to hold any for the future, or to fit in par- 
liament; alſo he was fined fifty thouſand pounds, and 
impriſoned during the King's pleaſure. 1 Hazet. P. C. 
170. In the eleventh year of King George I. the Lord 
Chancellor M- had a milder puniſhment; he was 
impeached by the commons with great zeal, for bribery, 
in ſelling the places of Maſters in Chancery for exorbitant 
ſums, and other corrupt practices, tending to the great 
loſs and ruin of the ſuitors of that court; and the charge 
being made good againſt him, being before diveſted of 
his cflice, he was ſentenced by the lords to pay a fine of 
thirty thouſand pounds, and impriſoned 'till it was paid. | 
Fide the Trial *Tis ſaid that one of the peers (if not two) 
who  woted againſt him, bas been poſſejjed of the office of 
. Chancelior, and fold the places of Maſters in Chancery, 
aubene ver vacant! | 


4 


By ſtatute, the chancellor, treaſurer, joſlices of both | pe 


- benches, barons of the exchequer, &c thall be {worn not 
to ordain or nominate any perſon in any office for any 
gift, brocage, c. 12 R. 2. c. 2. And the ſ le of offices 
concerning the adminiſtration of public juſtice, c. is 
prohibited on pain of forfeiture and diſability, c. by 5 
6 Ed. 6. c. 6. In the contiruction of the laſt men- 
tioned ſtatute, it has been reiolved that the offices of the 
_ ecclefiaftical courts are within the meaning of that act, as 
well as the offices in the courts of Common law; and it 
hath been adjudged, that one who contracts for an office, 
.contrarzi to the purport of the ſaid ſlatute 5 C6 E. 6. c. 16. 
is ſo diſabled ro hold the ſame, that he cannot be reſtored 
to a capacity of holding it by any grant or diſpenſation 
whatſoever. Cro. Jac. 269, 386. | Hawk. P. C. 171. 
Offcets of the cuſtoms, &c taking any bribe or re- 
ward, whereby the crown ſhall be defrauded, {hall forfeit 
100. and be rendered incapable of any office. Stat. 14 
Car. 2. c. 11. But there is a ſaving clauſe for the firtt 
offence, acknowledging it in two months. No perſon 
ſetting up for member of parliament, ſhall after the teſle 
of: the writ of election, or after any place becomes vacant, 
-give any bribe of money, meat, drink, gift. reward, Tc. 
in order to be elected, on pain of diſability to-ſerve in 
-parliament. 7 V. 3. cap. 4. And electors taking bribes, 
are diſabled to vote, and to hold any office. or franchiſe, 
and as well he that takes as he that offers à bribe, 


mall forfeit 500 J. Sc. by Stat. 2 Geo. 2. c. 24. Aud 
ſee 9 Geo. 2. c. 38. Taking money to excuſe perſons 


devour or eat gree- 


B R 


Bricolls, An engine mentioned in Biba, by which 


walls were beat dowWw n. 


Bricks, Are to be made between the iſt day of March 
and 29th of September, and ſhall be burnt either in kilns; or 
diſtin clamps, Oc. Alſo place-bricks, when burnt; muſt 
not be leſs than nine inches long, two inches and à half 
thick, and four and a quarter wide; on pain of forfeiting 
20 f. a thouſand, Cc. Searchers of bricks and tiles thay 
be appointed by juſtices of peace in their quarter ſeſſions, 
who are to make preſentments, and may be fined 104 


for defaults: combinations to advance the price of brie 


ingroſling them, &c. incurs a penalty of 20 And min 
ing mould, ſoil or mud with brick earth, is liable to 
288 Stat. 12 Geo: 1. cap. 33. 2 Geo. 2. rap. 15. 
ut bricks may be made of brick earth and ſea- coal aſhes. 
ſifted, not exceeding a certain quantity; and cinders or 
breeze may be uſed with coal in the burning of bricks, 
and ſtock - bricks and place - bricks burnt in the lame clamp. 
being ſet in diltant parcels, &c. by 3 Geb. 2. c. 22. and 
ſee 6 Geo. 1. c. 6. what quantity of bricks' may be car- 
ried in one load in London, and concerning the carrying 
of bricks and tiles as ballaſt, ſee Tiles, e JS He 
Bridge, (pant) A building of ſtone or wood ereQed 
a-crols a river, for the common eaſe and benefit of tra- 
vellers. Public bridges, which are of general conve- 
nience, are of common right to be repaired by the whole 
inhabitants of that county in which they lie. Hale's 
P. C. 143. 13 Co. 33. Cro. Car. 365. Seat 36 
But a corporation aggregate, either in reſpe& of a ſpe- 
cla] tenure of certain lands, or in reſpect of a ſpecial pre- 
ſcription; allo any other perſon, by reaſon of ſuch a 
ſpecial tenure, may be compeiled to repair them. Hale 
P. C. 143. Dalt. c. 14. 6 Moa. 3079, 22 
At Common law thoſe who are bound to repair pub- 
lick bridges, mult make them of ſuch heighth and ſtrength, 
as ſhall be anſwerable to the courſe of the water; and 
they are not treſpaſſers if they enter on any Jand adjoin- 
ing to repair them, or lay the materials neceſſary for the 


| repairs thereon. Dal. cap. 16. If a man eres a bridge 


for his own uſe, and the people travel over it as a com- 

mon bridge, he ſhall notwithſtanding repair it: though a 
rſon- ſhall not be bound to repair a bridge, built by 
himſelf for the common good and public convenience, 
but the county mult repairit. 2 Inf. 701. 1 Salk. 3 59. © 
Where inhabitants of a county are indicted for not repair- 


ing a bridge, they muſt ſet forth who ought to repair the 


ſame, and traverie that they ought. 1 Vent. 2 56. Unleſs 
perhaps, where the real queſtion is, whether it be a pub- 
lic or a common bridge. i 

A vill may be indicted for a neglect in not repairing a 


bridge; and the juſtices of peace in their ſeſſions may im- 
poſe a fine for defaults. And any particular inhabitant 
of a county, or tenant of land charged to repairs of a 


bridge, may be made defendants to an indictment for 


not repairing it, and be liable to pay the ſine aſſeſſed by 


the court for the default of the repairs, who are to have 
their remedy. at law for a contribution from thoſe who 
are bound to bear a proportionable ſhare of the charge. 
6 Medcyapi 5 2 5 

If a manor is held by tenure of repairing a bridge, or 
highway, which manor afterwards comes into ſeveral 
hands, in ſuch caſe every tenant of any parcel of the 


demeſnes and ſervices, is liable to the whole charge, but 


ſhall have contribution of the reſt; and this though the 
lord may agree with the purchaſers to diſcharge them of 
ſuch: repairs, which only binds the lord, and doth not 
alter the remedy which the public hath. 1 Danv, Ale. 
744-. 1 Salk. 358. | 5 

So if a manor, ſubject to ſueh charge, comes into the 
hands' of the crown, yet the duty upon it continues; and 


from ſerving on jurĩes, ſubjects the offender to a fine, not | any perſon claiming afterwards under the crown, the 


exceeding ten pounds. at the diſcretion 
:423 Gan 234625 id. 

As to bribery in-magiftrates, wide Black. Com. 4 l. 139. 
And as to bribery in eleftions, vide Black, Com, 1 J. 178. 
See Patliam ent. (393 963 16 44/464 
Bribaur, (Fr. brileur) Seems to ſignify in ſome of our 
old ſtatutes, one that pilſers other mens goods. 28 Ed. 

EXT · Ä ovich 8 


2. cap. 1. 0 


of the judge. 
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whole manor, or any part thereof, ſhall be liable to an irdic- 
ment or information, for want of due repairs.” 1 fall. 358. 

If part of a bridge lie within a franchiſe, thoſe of the 
franchiſe may be charged with the repairs for ſo much : 
alſo, by a ſpecial tenure, a man may be charged with the 
repairs of one part of a bridge, and the inhabitants of a 
county are to repair the reſt, Hawk. P. C. 221. Raym. 


384, 385. | 
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ladiaments for not repairing of bridges, will not lie 
but in caſe of common bridges on highways; though it 
hath been adjudged they will lie for a bridge on a com- 
mon footway. . Mod. Caf. 256. Not keeping up a ferry, 
being a common paſſage for all the King's people, is in- 
dictable, as well as not keeping up bridges. 1 Salt. 12. 
All houſholders dwelling in any county or town, whether 
they occupy lands or not; and all perſons who have land 
in their own poſſeſſion, whether they dwell in the ſame 
county or not, are liable to be taxed as inhabitants, to- 
wards the repairs of a public bridge, by the Sat. 22 fl. 
8. cap. 5. Where it cannot be diſcovered who ought to 
repair a bridge, it muſt be preſented by the grand jury in 
Quarter · ſeſſions; and after their inquiry, and the order 
of ſeſſions upon it, the juſtices may ſend for the conſta- 
bles of every pariſh, to appear at a fixed time and place, 
to make a tax upon every inhabitant, &c. But it has 
been uſual; in the levying of money for repairs of bridges, 
to charge every hundred with a ſum in groſs, and to 
ſend ſuch charge to the high conſtables of each hundred, 
who ſend their warrants to the petty conſtables, to gather 
it, by virtue whereof they aſſeſs the inhabitants of pariſhes 
in particular ſums, according to a fixed rate, and col- 
Jett it; and then they pay the ſame to the high conſta- 
bles, who bring it to the ſeſſions. 
This method of raiſing money, though it be contrary 
to the ſtature 22 H. 8. c. 5. has been obſerved ſome years 
paſt; but by the 1 Arn. cap. 18. juſtices in ſeſſions, upon 
preſentment made cf want of reparations, are to aſſeſs 
every town, pariſh, &c, in proportion towards the re- 
pairs of a bridge; and the money aſſeſſed is to be levied 
by the conſtables of ſuch pariſhes, Ic. and being de- 
manded, and not paid in ten days, the inhabitants ſhall 
be diftrained; and when the tax is levied, the conſtables 
are to pay it to the high conſtable of the hundred; who 
3s to pay the ſame to ſuch perſons as the juſtices ſhall ap- 
point, to be employed according to the order of the 
Juſtices, towards repairing of the bridge: and the juſtices 
may allow any perſon concerned in the execution of the 
act 3 d. per pound cut of the money collected. All mat- 
ters relating to the repairing and amending of bridges, 
are to be determined in the county where they lie, and no 
preſentment or indictment ſhall be removed by certiorari. 
And by this ſtatute, the evidence of the inhabitants of 
thoſe places where the bridges are in decay, ſhall be ad- 
mitted at any trial upon an information or indifment, 
Se | g 
By 14 Geo. 2. c. 33. the juſtices, at their general ſeſſions, 
may purchaſe or agree with perſons for any piece of land, 
not above one acre, near to any county- bridge, in order 
to enlarge or more conveniently rebuild it; and the ground 
ſhall be paid for out of the money raiſed by ſtatute of 
12 Geo. 2. c. 29. for better aſſeſſing, collecting, and levy- 
ing of county rates, Ec, No perſons are compellable to 
make a new bridge but by act of parliament: and the in- 
habitants of the whole county cannot of their own au- 
thority change a bridge from one place to another. If a 
man has toll for men and cattle paſſing over a bridge, he 
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per dene Fraudulentia 
reſe. Ebor, Hill. 18 Ed; 3. Rot. 28. 


? 


plates, very pliant and eaſy for the body. This word is 
mentioned in 4 & 5 P. & M. cap. 2. and ſome confound 


low-bvilt veſſel, ſwift in ſailing. 


| Blount. 


the reparation of bridges. It is compounded of the Sax. 
brig, a bridge, and bote, which is a yielding of amends; 
or ſupplying a defect: but this is more properly bruck- 
bote, from the Germ. bruck, i.e. a bridge, and bote, 4 
compenſation ; and it is uſed for the liberty or exemption 
of being free from tribute gr contribution towards the 
mending or re-edifying of bridges, Fleta, Ib. 1. c. 47: 
Selden's Titles of Honbur, fol. 622. 

Bꝛiſtol, A great city, famous for trade: the mayor, 
burgeſſes, and commonalty of the city of Brifol, are con- 
ſervators of the river Avon from above the bridge there to 


called Holmes; and the Mayor and juſtices of the ſaid 
city, may make rules and orders for preſerving the river; 
and regulating pilots, maſters of ſhips, c. Alſo for 
the government of their markets: and the ſtreets are to be 
kept clean and paved; and lamps or lights hung out at 
night. Stat. 11 & 12 V. z. c. 23. No perſon h 

as a broker in the city of Briſſol, till admitted and li- 
cenſed by the Mayor and Aldermen, &c, on pain of for- 
feiting 500 J. and thoſe who employ any ſuch, to forfeit 
gol Ce by Stat. 3 Geo. 2. c. 31. By the Stat. 22 Gee. 2. 
c. 20. the Stat. 11 & 12 V. 3. is rendered morg effectual 


ſtreets; and divers regulations are made in relation to the 
hackney coachmen, halliers, draymen and carters, and 
the markets and ſelle:s of hay and ſtraw, within the ſaid 
city and liberties thereof. See Bꝛokers. 


Bꝛocage, {brocagium) The wages or hire of a broker ; 


H. 2 broccagio, wel alio finiſiro pafo, Rot Stat. 
31 Ed. 3. | . 
B2oceila, This word, as interpreted by Dr. Thoroten, 
ſignifieth a wood; and it is ſaid to be a thicket or covert 
of buſhes and bruſh wood, from the obſolete Lat. bru/ca, 
terra bruſcoſa, & brocia, Fr. broce, brocelle: and hence 
is our - brouce of wood, and broafing of cattle. Dedi 
unam brocellam vocat. c. Reg. de Thurgaton, MS. 
Bꝛocha, (from the Fr. broche) An aw], or large pack- 
ing needle, the uſe whereof is very well known. A ſpit 
in ſome parts of England is called a broche; and from this 
word comes to pierce or broach a barrel. That it was an 
iron inſtrument, you may learn from the following autho- 
rity. Henricus de Havering tenet manerium de Nor ton 
in Com. Eſſex, per ſerjeantiam inveniendi anum homineni, 
cum uno eguo, &c. & uno ſacco de corio, & una brochia 


is to repair it; and toll may be paid in theſe caſes, 'by ſerrea. Anno 13 Ed. 1. 


preſcription, or ſtatute, See County Bates. And vide 
Black. Com. 1 V. 357. 4 Y. 167, 417. wy 

1B:idgemaſters. There are bridgemaſters of London- 
bridge, choſen by the citizens, who have certain fees and 
profits belonging to their office, and the care of the ſaid 
bridge, &c. Lex Londin. 283. ; 

Brief, (brevis) An abridgment of the client's caſe, 
made out for the inſtruction of counſel, on a trial at law; 
wherein the caſe of the party is to be briefly but fully 
ſtated, the proofs muſt be placed in due order, and pro- 
per anſwers made to whatever may be objefted againſi the 
client's cauſe, by the oppoſite ſide; and herein great care 
is requiſite, that nothing be omitted to endanger the 
cauſe. Form cf a Brief, ſee Pratt. Solic. p. 311. 

Brief al Eveſque, A writ to the biſhop, which in Quare 
Impedit ſhall go to remove an incumbent, unleſs he re- 
cover or be preſented fendente lite. 1 Keb. 386 : 

Bꝛieks, or licences to make collection for los by fire. 
Stat 4 & 5 Ann cap. 14. Lide Church-wardens, 

Bꝛiga, (Fr. brigur) Debate or contention.—.—. 


Peu 


Bꝛochia, A great can or pitcher. ' Brac. Iib. 2. trad. 
1. cap. 6. Where it ſeems that he intends ſaccus to carry 
dry, and Brochia liquid things. 


B:odehalfpeny, or Bzoadhalfpeny, See Berdbalf- 


Brokers, {broccatores, bᷣroccarii & auxionarii) Are 
thoſe that contrive, make and conclude bargains and con- 
tracts between merchants and tradeſmen, in matters of 
money and merchandize, for which they have a fee or re- 
ward. Theſe are exchange brokers ; and by the ſtatute 10 
R. 2. cap. 1. they are called broggers ; alſo broggers of corn 
is uſed ima proclamation of Queen Flizabetrh, tor badgers, 
Baker's Chron. fol. 411. The. Original of the word is 
from a trader broken, and tat from the Sax. bror, which 
ſignifies misfortune, which is often the true reaſon of a 
man's breaking; ſo that the broker came from one who 
was a broken trader by misfortune, and none but ſuck 
were formerly admitted to that employment; and they 
were to be freemen of the city of London, and allowed and 


approved by the Lord Mayor and aldertnen, for their 


toſuit terram illam in brigam, & intricavit terram, Icilicet, ability and honeſty, 


By 


Heſandeta; 1d committitur Ms 

Bꝛigandine, (Fr. in Lat. /orica }) Ts a coat of mail of 
ancient armour, conſiſting of many jointed and ſcale-like 
it with baubergeron; and others with brigantine, a long but 


 Brigantes, A word uſed in Yorkfiire, Lancaſbire, 
biſhoprick of Durban, Weſtmoreland, and Cumberland. 


Bꝛigbott, or Biug⸗bote, Signißes to be freed from 


Lingi- Road, and fo down the Severy to the two iſlands - 


all a& 


ſo far as it relates to the paving and enlightening the 


which is alſo termed brokerage. 12 R. 2. c. 2. andit 
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and a feme bordelier or brothelier, a common whore, And 


 Bawdy-Houſe. 


B | 4 a | 
£1 1 4 ? 
__ Fr Fo W 


tales in Lenden by the Lord May! adm 
oath, and takes bbnd for the faithful execution of their 


offices : if any perſons ſhall act as brokers, without being 


thus licenſed and admitted, they ſhall fe feit the ſum. of 
vool. And perſons employing them 509. And brokers 
are to regiſter contracts, &c. under the like 7 alſo 
brokers ſhall not deal for themſelves, on pain of fo: feiting 
2004, They are to carry about them a filver medal, hav- 
ing the king's arms and the arms of the city, &'c. and 
pay 407. a year to the chamber of the city. Stat. 6 Ann. 
r. 16. A penalty of 590 J. is inflicted on lawful brokers»| 
ſelling ſhares of ſtock not authoriſed by aQ of parliament, 
by Stat. 6 Geo. I. c. 18. 


Brokers negociating or tranſacting eontrads on præ- 
miu to accept or refuſe ſtock, or in the nature of wagers, 
Oc. relating to the value, incor the like penalty of. Sol. 
Aod negotiating agreements knowingly, for the ſale of 
flock, where the Eller is not actually poſſeſſed of the 
ſame, Cc ſhall forfeit 19004, , And brokers ſhall keep a 
book called the broker's book; in which they ſhall enter 
all contracts and agreements, wi th the names of the buyers 
and ſellers, and day of making contracts, c. to be pro- 
duced when required, on pain of 50 . Strat. 7 Geo. 2. 
cap. 8. And ſee farther 3 Gee. 2 c. 31. concerning the 
admiſſion of brokers in the city of Briſßol. 

There are likewiſe pawz-breters, who commonly keep 
ſhops, and let out money to poor neceſſitous people upon 
pawns, for the moſt part on extortion; but theſe are more 
properly pawy-takers, and are not of that antiquity or 
credit as the former; nor do the flatutes allow them to be 
brokers, though now commonly fo called. Theſe brokers - 
often deal in Nolen goods, as they buy them cheap, and 
are a great nuſance: notwithſtanding there is a law de- 
claring that wrongful ſale of goods ſtolen, &c. to and by 
brokers, thall not alter the property; and if they do not 
diſcover ſach goods at the requeſt of the owner, they are 
to forfeit double value. 1 ac. 1. cap. 21. The reaſon 
of exorbitant intereſt being taken by theſe brokers, is the 
want of witneſſes to prove the contract, or other proof of 
the money taken, but the party's own evidence; but they 
may be puniſhed for their extortion on an action, gui tam, 
Sc. The borrower may be a witneſs, provided he is not 
interefted in the event of the ſuit, See Pawn. 

B:ok, An old ſword or dagger. Jurati dicunt 
fuper Jacramentum, uod Johannes de Monemne miles per 
Robertum armigerum ſuum, percuſſit Adam Gilbert capel- 
lanum de Wilton in guiture quodam gladio, qui dicitur 
brok, per quod propinguior erat rd Sc. Rot. Parl. 

Ed, I» - | 1 

Bꝛollus, Bruiſed or injured with blows, wounds, or 
other cofualty. Cowel. 1 
Byꝛothel⸗Houſes, Lewd places, being the common ha- 
bitations of proſtitutes. King Hen. 8. by proclamation, 
in the 37th year of his reign, ſuppreſſed all the ſlews or 
brothel-houſes, which had long continued on the bank 
fide in S2u1hwark, contrary to the law of God and of the 
land. 3 II,. 205. A brotbelnan was a looſe idle fellow; 


borelman is a contraction of brothelman, Chaucer. See 


Bꝛzucre. This the Latins call erica, and ſignifies heath 
ound; and Srueria, briars, thorns, or heath, from the 
Sar. brer, briar. Humphry duke of Gloucefter grants 
the foreiter of Shotore and Stowode, tantum de arboribus & 
broeriis, quantum pro veſtura indiguerit, babebit, Paroch. 
Antiq. 620. | 
B:uillus, A wood or grove; Fr. Breil, breuil, a 
thicket or clump of trees in a park or foreſt, Hence the 
abby of Zruer, in the foreſt of Wichweood in com. Oxon : 
and Bruel, Brebul, or Brill, a hunting ſcat of our ancient 
kings in tae ſoreſt of Berawood in. com. Bucks, 
Biullletus, A ſmall coppice or wood, ——Dedimas | 
Willielmo B. Licentiam claudendi duos bruilletos, gui ſunt 
extra regardum foreſt noſiræ quorum unn eff inter Swin- | 
burn & Eftorbrig. Cart. Ric. 1. Brueila ſeems likewiſe 
to ſignify a little wood, or heathy ground. — IA dominicis 
brjeir domini epiſcopi, ſcil. in bruellis ex parte auftrali regii | 


ztineris, Reg. Priorat. de Wermeley, fol. 24. 
I 


3 U 1 


* 20. they are to de. li. 1 Brufcia. Sametimes ſignifies 2 wo od: and F in Mo *. 
ayor, Who adminiſters an f 4g. Charta noftra confirmavimus centum acras tam de terra 
guam de hruſcia de manerio de Riueria. Monaſt, tom. 1. 


Sutya and Bzuſula, Brouſe or .bruſhwood. , Mon. 
An 1. tom. 1. Fal. 773. 8 14 "oy 81295 5 

ubbles, The South-ſea project, and various other 
ſchemes, ſimilar to the end intended, that of defrauding 


the ſubject, though different as to the means, called by 
the name of Sabi. The Stat, 6 Geo. I. c. 18. makes 
all unwarrantable undertakings by unlawful ſubſcriptions 


ſubject to the penalties of a premunire. .  _ ; 
Buchlarium, A n malgfactores nodtan- 
ter cum gladiis & bucklariis, ac aliis armis, Sc.  Clauſ, 
26 Ed, 1. m. 8. intus. "HE Kat to Wa vo 
Buckſtali, A toil to take deer, which by the Srar. 
19 Hen. 7. c. 11. is not to be kept by any perſon that 
hath not a park of his own, under penalties. See alſo 
3 Jac. 1.c. 13. There is a privilege of being quit of 
amerciaments for buckfalls.— Et fint quieti de chevagio, 


| hondpeny, & buckitall, & de omnibus miſericordiis, c. 


Privileg. de Semplingham. See 4 Inſt. 306. , 

Wuck wheat, Is the ſame with French wheat, uſed in 
many counties of this kingdom: in Efex it is called brank; 
and in Vereefterſoire, crap. It is mentioned in the Star. 
15 Car. 2. c. 5. 6rd | L 

Bucinus, A military weapon for a footman, —— 
Petrus de Chetwood tent per ſerjeantiam in veniend. unum 
buminem peditem, cum una lancea, & uno bucino ferreo, Oc. 
Tenures, pag. 74. ed W 

Buggery, or /odomy, Comes from the Italian buggerare, 
to bugger; and it is defined to be a carnal copulatica 
againit nature, and this is either by the confuſion of ſpe- 
cies ; thatisto ſay, a man or a woman with a brute bealt ; 
or of iexes, as a man with a man, or man unnaturally 
with a woman. 12 Co. Rep. 36. This fin againſt God, 
nature, and the law, it is ſaid was brought into England by 
the Lombards. Rot. Parl. 50 Ed. 3. numb, 58. Stat. 2 8 
H. 8. cap. 6. And in ancient times, according to ſome 
authors, it was puniſhable with burning, though others 
ſay with butying alive; but at this day it is felony ex- 
cluded clergy, and puniſhed as other felonies, 25 H. 8. 
cap. 6. and 5 Eliz. 17. FP | 

By the articles of the navy, (22 Geo, 2. c. 33.) If any 
perſon in the fleet ſhall commit the unnatural and de- 
teltible fin of buggery or ſodomy, with man or beaſt ; he 
ſhall be puniſhed withdeath by the ſentence of a court martial. 

It is felony both in the agent and patient conſenting, 
except the perſon on whom committed be a boy under 
the age of diſcretion ; when it is felony only in the agent: 
alſo, perſons preſent, aiding and abetting to this crime, 
are all principals, and the ſlatutes make it felony gene- 
rally: there may be acceſlaries before and after the fact; 
but though none of the principal offenders ſhall be ad- 
mitted to clergy, the acceſſatries are not excluded it. 1 
Hale's Hifi: P. C. 670. For many years. paſt the crime 
of buggery has been greatly practiſed in this kingdom, 
without any exemplary puniſhment of the committers of 
it; till anne 12 Geo, 1. a great number of theſe. wretches 
were convicted of the moſt abominable practices, and 
three of them put to death; which ſeaſonable juſtice ſeems 
to have given a check to the before growing evil. 

In every indictment for this offence, there muſt be the 
words, rem habuit weneriam & carnaliter cognouit, c. 
and of conſequence ſome kind of penetration and emiſſion 
muſt be proved; but any the leaſt degree is ſufficient. 1 
Hawk. 6. The general words of theſe indidtments are, 
that 4. B. on ſuch a day, at, c. with force and arms, 
made an aſſault upon C. D. and then and tbere wickedly, 
deviliſhly, feloniouſly, and againſt the order of nature, 
committed the venerial act with the ſaid C. D. and car- 
nally knew him, and then and there wickedly, Cc. did 
with him that ſodomitical and deteſtable ſin called bug- 
gery, (not to be named among Chriſtians) to the great 
diſpleaſure of God, and diſgrace of all mankind, c. 
This crime is excepted out of our acts of general pardon. 


Vide Black. Com. 4 215. 


Buildings. If a houſe new built exceeds the ancient 


foundation,. whereby that is the cauſe of hindering the 


ights 


— 
. 
* 
Wis 7 8 
2 x . E. = 5 1 
1 

be 43 F < 4 

4 * 1 : 
2 ** * 1 - 1 

. 2 es 12 2 hs * 


lights or air of anether houſe, action lies againſt: the ; 
builder. Hob. 131. In London a man may place ladders 
or poles upon the ground, or againſt houles adjoining for | 
building his own; but be may not break ground; and 
© builders of houſes ought to have licence from thł mayor 
and aldermen, Ce. for a haurd in; the ſtreets, which afe 
not to be incumbered. Cit. Lib, 30, 146. In new. 
building of London, it was ordained, that the outfides of 
the buildings be of brick or ſtone, and the houſes for the 
principal ftreets.to be four ſtories: highz having in the 
ront, balconies, c. by Stat. 19 Can. 2. . 3. 


The laws for regulating of all buildings in the cities 
of London and He/iminfter,.. and other parithes and placed 
in the weekly bills of mortality, the pariſhes of St. 
Mary le bone, and Paddington, St. Pancraſi and St. Luke 
at Cbelſeu, for preventing miſchiefs by, fire, are reduced 
into one act by Stan 12 Geo. 3. c. 73. The xegulations | 
of this law are ſo numerous, we muſt refer the reader to 
. the eee, eee, ee 
Bull, (Bulla) A brief or mandate of the pope or bi- 
ſhop of Rome, from the lead or ſometimes, gold ſeal af- 
fixed thereto, which Mar. Paris, anno 1237, thus de- 
ſcribes: In bulla domini pape flat imago Pauli à dextris. 
crucis in medio built figurata,. & Petri 4 finiftris.. Theſe 
decrees of the pope are often mentioned in our, itatutesy as 
25 Ed. 3. 28 H. 8. cap, 16, 11 & 2 P. & M. c. 8. and 
13 Elix. cap. 2. And have been heretofore uſed, and of 
force in this land: but by the ſtatute 28 Hen. 8. c. 16, it 
was enacted; That all bulls, briefs and diſpenſations had 
or obtained from the biſhop of Rome, ſhould be void. And 
by 13 Eliz. c. 2. (vide 23 Elix. c. l.) It any perſon ſhall 
obtain from Rome any bull or writing to abſolve on regou- | 
cile ſuch as forſake their due allegiance, or ſhali give or 
receive abſolution by colour of ſuch bull, or uſe or pub- 
lich ſuch bull, c. it is high treſo n. 
Bull and Boar, By the cuſtom of ſome places, à part 
ſon may be obliged to keep a bull and à boar for the uſe 
of the pariſhioners, in conſideration of his having lithes 
of calves and pigs, Sc. 1 Kol. Abr. 559. 4 Med. 
241. „ eee 
Bulli Salis, As much ll as is made at one auruling 
or boiling > a meaſure of ſalt, ſuppoſed to be twelve gal- 
lons. Men., Al. tn., „. f 1 TR 
Bullion, (Fr. 4:l/on) The ore or metal whereof gold 
is made; and ſignifies with us gold or filver in allen, in 
the maſs before it is coined. Au g Ed. 3. c. 2 
Bultel, Is che bran or refoſe of meal after dreſſed; 
alſo the bag wherein it is dreſſed is called a bu/ter, or ra- 
ther boulter, The word is mentioned in the . re 
a panis & cerwvifie, anno 51 Hen. 3, Hence comes 
bulted or boulted bread, being the coarſeſt bread, +.) | 
Bundles, A ſort of records of the Chancery lying: in 
the office of the Re/{s; in which are contained, the files 
of bills and anſwers, of hab. cor. cum cauſa, certiorari s, 
attachments, &c..\/cire facias's, certificates of ſtatute- 
ſtaple, extents and liberates, /uper/edeas's, bails on ſpecial 
Pardons, bills from the Exchequet of the names of ſhe- 
riffs, letters patent ſurrendered and deeds cancelled, in- 
quilitions, privy ſeals for grants, bills ſigned by the king, 
warrants of eſcheators, cullomers, &c. wats] 
Wurcheta, (from the Fr. berche). A kind of gun uſed 


in foreſts. 


— 


e, See Borosgb. 


tium bargagii, 47 4iod wn bobemas medium inter nos & 
dominem_ regem. MS. | Codex de LL, Statutis & Conſur- 
tud. Burgi ville N ee temp. Hen. 2. Anciently 
a dwelling houſe in a borough ton was called a burgage. 
. 
per petuam elesmaſynam totum illud burgagium cum edificiir 
Q pertin. ſuis quod jaces in villa Leominſtr. Ex libr. 
. — priorat. {iow ; + Vade Black, Com. 2 V. 82. 4 
„nn n 12. 2 414 200 . 

Burg, A ſmall walled town, or place of privilege, 


1 9 40 
Ap" c; 
1 


vl 963 e e 
Burg- bote, (from burg, cgfellm, and bore, cumpen/atio) 
Is a tribute or contribution towards the building or re- 
Pairing of caſtles, or. walls. of a . borough, or city: from 
which diyers had exemption-by the ancient charters of the 
\Saxon kings. Raſtal. burg · bote e quittantiam-re- 
parationis' murorum cirvitatis vel burgi. Feta, lik. 1. c. 


47 / Bluod ai, 

Wurgeſſes, C burgers; ed hurgenſas] Are properly men 
of trade, or the inhabitants of a borough or walled town; 
but we uſually apply this name to the magiſtrates of ſuch 
a town, as the bailiff and burgeſles of, Leominfler, &c. . 

| In Germany, and other countries, they confound burge/5 
and cilixen; but we diſtinguiſh them, ab appears by the 
ſtatute 5 KR. 2. c 4. where the claſſes: of the common- 
wealth are thus enumerated, cennt, Baron, banneret, chi- 
valter de countee ; citigeinde cites; burgeſs ae burgh. \ See 
Co. Lit. 80. We now. alſo call thoſe — 5 who ſerye 
in parliament, for any borough or corporation: and no 
man is qualified to be ſuch a burgeſs, that hath not an 
eſtate of 3007. a year, clear of all incumbrances. Srat. 
9 Ann. cap. 7. But fee Stat. 33 Ce. 2, c. 20. Burgeſſes 
of our towns, are called, in Domgſday, the ibomines of the 
king, or of ſome other great man; but this only ſhews 


ae of their civil /berty. Squire Ang. Sax. Gov. 
on urn n e Cornet n 1.8 6 1 0 
Burgenſes & Bomines burgorum & villarum, Madox Ex- 
cheg. 1 V. 333. The aid of burghs, 56. 1 F. Goo, 601. 
Vide Borongh. EN 5 a in x1 22 
Burgh⸗bꝛeche, A fine impoſed on the community. of a 
tou n, tor, a;breach of the peace, Cc. Angli omnes decem- 
virali olim fidejuſfione | pacem regiam flipulati ſunt, quod 
autem in bane commiſſum gi, burgh- brech dicirur, r. 
Leg. Canuti, cap. 5 5 . Hs 529.3 4 
Burgheriſthe, or burgbericbe, Is a word uſed in Dame/- 
| day; iignitying w7olatzo, paris in villa. Blount. 

- Wurgmote, A court of a borough, — Fe 'habeatur in 


copus & aldermanus, - &: doctant ibi Dei reum & ſæculi. 
LL. Candti, Ms cap. 4 — 
Burghware, (, burgiur A citizen or burge/s,— 
Willielmus rex alu. Wiltielmum epiſcopum £5, Godfre- 
dum Potgreſium, & ommnem burghware infra London. 
Charta Willielmi:fen: Londinenfibus conff. . 


_— 


Wurglarp, (burglaria, from the Sax. Jurg, domus, or 
arx, & laron, rh. Is where a man breaketh and en- 
tereth the bouſe of another in the btetint, to the intent 
to commit ſome felony, 'vbether tbe (intention be executed 
or net. 4 Ca. 49. In the natural -figuification, burglary 
is notbingabut the robbing of a heuſe; but: our law re- 
ſtrains it to robbing a houſe by nig or breaking in with 


Burciker Regis, Purſe-bearer, or keeper of the king's an intent to rob, or do ſome other felony :- and the like 


privy purſe. Pat. 17 Hen. 8. 


offence committed by day is called bovuje- breaking, to di- 


Burdare, To jeit or trifle. ——2zcd all; veniant ad  finguifh it fromGurglary. gg. 
turniandum vel burdandum, nec ad alias guaſcungue aven-; | It is an oftence excluged the benefit of clergy; and may 


Mat. Paris, Addit, p. 149. 5 


turas, c. r 
Burgage, (burgagium) An ancient tenure proper to 
boroughs, whereby the inhabitants by cuſtom hold their 


be committed a great meny ways: and if a man hath two 


houſes, and reſides ſometimes in one of the houſes, and 
ſometimes in the other, if the houſe he doth not inhabit is 


lands or tenements of the king, or other lord of the bo- broken by any perſon in the night, -it is burglary, Poph. 


* 


rough, at a certain yearly rent. Old Tenures. It is a Þg2. 18. EIB. c. 50 | 


kind of ſocage tenure, and fignificth the ſervice whereby! 
the borough is helden; and the king hath nothing to do 


And when ſeveral come with a deſign to commit bur- 
glary, and one does it, while the reſt watch near the 


with heirs of this land, whether they be under fourteen, houſe, here his act is, by interpretation, the act of all of 
or above that age, and under twenty-one: Co. Lit. 10g. chem. Wood. 377. If thieves pretend buſineſs to get 


Jenk, Cent. 127. Swinburn ranks it inter ignobiles tenuras. 
And 37 Hen. 8. c. 20. Item non utimur facere fidelitatem'| 
wel ſervitium forinſecum dominis feaderum pro lerris & tone- 
mentis noſiris, nifi tantummodo redditus nojiros de eiſdem terris 


into a houſe by night, and thereupon the owner of the 
houſe opens his door, and they enter and rob the houſe, 


this is burglary. Xe. 42. Though in ſuch & caſe, ju- 
ries generally find guilty of the ffealing, but not of the 


exeuntes; quia tenemns terras & tenementa mftra per — 


burglary. Alſo if a perſon be within the houſe, and ſteal 
„ goods 


«whole protection they were under, and is not any in- 


ann ter bergeſmotus, c. niſi ſapius fit; & interſit epij- 
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'dodds, and theh open the Houſe on the inſide, and 
out with the goods, this is burglary, though the thief did 
not break the houſe. 3 Tuff. 64. If a thief unlocks a 
door, or draws the latch of a room to rob, Cc. or if one 


comes down a chimney, opens a window; breaks a hole 


in the wall, c. all theſe are # breaking: and if the thief 
ſet his foot bver thethrefhbld of the door of the houſe, or 
ut his hand, piſtol, &c. within the door or window; it 
is an entry ſufficient to make bt burglary. H. 4 C. 


Every entrance into the houſe by a treſpaſſer is not 2 
| breaking in this caſe, but there muſt be an aQual break- 


ing. As if the door of a manfioh houſe ſtand open, and 


the thief enters, this is no breaking. 80 it is if the win- 
dow of the houſe be open; and a thief with a hook or 


other engine draweth out ſome of the goods of the owner, 


* 


- an aftaal breaking of the houſe. ' 3 Znff. 64. Theſe acts 


- 


this is no burglary | 
the houſe. But if the thief breaketh the glaſs of the win- 


dow, and with a hook or other engine draweth out ſome 
of the goods of the owner, this is burglary, for there was 


amount to an actual breaking, viz. opening the caſement, 


or breaking the glaſs window, picking open the lock of 
| a door, or putting back the lock, or the leaf of a win- 


dow,” or unlatching the door that is only latched, 1 Hai. 


H. P. C. 552. * THY 
One of the /ervants of the houſe opened his lady's 


- Chamber door, which was faſtened with a braſs bolt, with 


deſign to commit a rape; and it was ruled to be burglary, 
and the defendant was convicted and tranſported. Stran. 


481. Kel. 67. | | 2 vs 
Though the houſe is to be a manfhon-houſe, and the 


LY 


* 


6/ 


- out-houſes adjoining to the manſion-houſe are nat there- 
of, wherein this crime may be committed; bu 


t not a 
barn, ſtable, &c, at any diſtance from the houſe. 4 Rep. 
40. Part of a houſe divided from the reſt, having a door 
of its own to the ſtreet, this is a manſion-houſe of him 


who hires it. Kel. 84. 2 
To break and enter a Hep, not parcel of the manſion- 


houſe, in which the ſhop-keeper never lodges, but only 
works or trades: there in the day-time, is not burglary, | 
but only larceny ; but if he, or his ſervant, uſually or 
in the ſhop at night, it is then a manſion- | 


often lodge ii | 
- houſe, in which a burglary may be committed. 1 H. H. 
P. C. 557, 558- 3 | | 

It is not neceſſary to make it burglary, that any perſon 
be actually in the houſe at the very time of the offence 
committed, 1 Haul. 105% . ; 

A chamber in an inn of court, where one uſually lodges, 
js a manſion-houſe; for every one hath a ſeveral property 
there, But a chamber where any perſon doth lodge as an 
inmate, cannot be called his manſion; though if a bur- 
- glary be committed in his lodgings, the indictment may 
lay the offence to be in the manſion - houſe of him that let 
them. 3 If. 65. Kel. 83. If the owner of the houſe 
breaks into the rooms of his lodgers; and ſteals their 
goods it cannot be burglary to break into his own houſe, 
but it is felony to ſteal their goods. Wood"s Inf. 378. 

A lodger in an ĩnn hath a ſpecizl intereſt in his chamber; 
ſo that if he opens his chamber door, and takes goods in 
the houſe, and goes away, it ſeems not to be burglary. 
And where A. enters into the houſe of B. in the night, by 
the doors open, and breaks open a cheſt, and ſteals goods 

without breaking an inner door; it is no burglary by the 
Common law, becauſe the cheſt is no part of the houſe: 
though it is felony ouſted of clergy by ſtatute; and if one 
break open a counter or cupboard, fixed to a houſe, it is 
burglary. 1 Hale's Hift. P. C. 554. See3W.& M. 
c. 9. | b 
The intention to commit felony to make burglary muſt 
be of ſuch a fact, as was felony at Common law); and not 
of a felony newly made by act of parliament: but the of- 
fences of burglary and felony may be joined in the ſame 
indictment; and where a man commits burglary, and at 


* 


the ſame time ſleals goods out of the houſe, if be be ac- 


quitted of the burglary, he may notwithſtandisg be in- 
dicted of the larceny. 2 Hale's Hift. P. C. 248. Taking 
away goòds from a dwelling-houſe in the night or day, 
where any perſon is therein; and breaking any ſhop, 


ware-houſe, Fc. and takir g away goods privately to the 


„becnauſe there is no actual breaking of 


15 


9 
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value of 57. though no perſon be therein, is burglary, 
by Srar. 3 M. M. ei 9. 1011 ,. 3. t. 23. And 
A reward of 400. is pou by the Ratute for apprehending 
a burglar, and profecuting him to conviction. 5 Ziv, 
See Stat. 12 Ann. cap. 7. by which if any perſon ſhall 
enter into the manſion-houſe of another, by day or by 
night, 'without breaking the ſame; with an intent to com- 
mit felony, or being in ſuch houſe ſhall commit any fe- 
lony, and ſhall in the night-time break the ſaid houſe to 
pot outs he ſhall be guilty of burglary,: and ouſted of the 

zenefit of clergy, in the ſame manner as if he had broken 
"and. entered the houſe in the night-time, with intent to 
commit felony, ß. EEE 

And fee 3 Geo, 1. c. 15. & 6 Geo. 1. c. 23. concerning 
payment of the rewards for apprehending and eonvicting 
of burglars. See likewiſe 25 Gen 2. c. 36. Which pro- 
vides, That the charges of proſecuting and convicting a 
burglar ſhall be paid by the treaſurer of the county where 
the burglary was committed. 

Buri, A word ſignifying huſbandmen.——7z Upton 

unt 18 willani, 11 bordarii, & duo buri, Sc Mon. 
Angl. tem. 3. p. 183. 5 812 

als. Perſons dying are to be Buried in woollen, 
on pain of forfeiting 5 1. And affidavit is to be made of 
ſuch burying before a juſtice, &c. under the like penalty. 
Stat. 30 Car. 2.4. 3. e ODT $n 

- Burneta, Cloth made of dy'd wool. A burner colour 
muſt be dy'd; bat &4raxus color may be made with wool 
without dying, which we call medleys or ruſſets. Die- 
rentia inter brunum colorem & burnetam; brunus en; 


* 


- 


enim 
color poteſt fieri ex lana ab/ſque tindura, wiz. ruſfſetum : bur- 
netum vero requirit tinduram & artificium hominis quoad 
colorem. Lyndewood. ' Thus much is mentioned becauſe 
this word is ſometimes wrote bruneta. | | 
Burning in the Hand, Yide Branding. ; 
Burning of houſes, out-houſes, c. Vide Arſon and 
Black. Com. 4 J. 360, 370. For Malicious Burning, ib. 
243» 4, 5- For Burning to Death, ib, 4 V. 93, 204, 216, 
222, 370, 401. / 

; um, A burrock, or ſmall ware over a river 
where wheels are laid for the taking of fiſh. Conve?. 

Burſa, A purſe. Reddendo inde ad burſam abbaris wi. 
4. ad feftum ſancti Michaelis, &c, ' Ex lib. Chart. Priorat. 
Leominſlr. ” IDs | 

Burſaria, The 4z-/ery, or exchequer of collegiate and 

conventual bodies; or the place of receiving and paying, 
and accounted by the bar/arii, or burſers, A. D. 1277. 
Computa ugrumt patres Radulphus de Meriton, E&Stephanus 
de-Oxon. de burſaria dms Bernceſtre coram auditoribuc. 
Paroch. Antiq. p. 288. But the word bur/arii did not 
only ſignify the &ur/ars of a convent or college; but for- 
merly ſtipendiary ſcholars were called by the name of bur- 
/arii, as they lived on the ur- or fund, or public ſtock 
of the univerſity, At Paris, and among the Ciftertiar 
monks, they were particularly termed by this name :;—and 
in ea uni verſitate ( il. Oxon) ſunt clara collegia a regibus, 
reginis, epiſcepis, & principibus fundata, & ex . are 
corum ſcholaſtici plurimi utuntur, quot Pariſiis burſarios ws- 
camus. Johan. Major. Geſt. Scot. lib. 1. c. 5. 

Burſe, ( burſa, cambium, baſilica An exchange cr 
place of meeting of merchants. 

Burkholderg, See Borougb- holders. 

Buſones Comitatus: They are mentioned in Bracbor. 
— Zufticiarii vocatis ad ſe quatuer wel ſex wel pluribus de 
mazoribus comitatus qui dicuntur buſones comitat. & ad 
quorum nutum dependent wota aliarum, &c, Brett. lib, 3. 
tract. 2. cap. 1. Mr. Blount ſays buſones is uſed for ba- 
rene. 

An old word fignifying a great ſhip. Blount”s 
Dis. | 

Buſſellus, A buſhel; from ba, butta, buttis, a ſtand- 
ing meaſure: and hence butticella, butticellus, buſſellus, a 
leſs meaſure. Some derive it from the old Fr. anti, leather 
continents of wine; whence come our leather budget and 
battles, Kennet's Gloſſ. | 

Bulta and Buſtus, 5»/ca, and bu/eus, eic. The ſame 


| with brucia-and bru/ula. 


Buſtard, A large bird of game, uſually found on downs 


and plains, mentioned in the Star, 25 Hen, 8. cap. 11. 


Wutchers, 
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Butchers; Are to fell their meat at reaſonable prices; 


or ſhall forfeit double the value, to be levied by warrant 
of two juſtices of peace, c. And conſpiring to ſell their 
meat at certain rates; or ſelling fleſh of - cattle dying of 
the murrain; cc. are liable to divers penalties by ſtatutes. 
Butchers are not to kill meat in their ſcalding-houſey, or 
within the walls of London, & c. Nor buy any fat cattle to 
ſell again, on pain of forfeiting-the-value j but this ſhall; 
not extend to ſelling calves, lambs, or ſheep dead, from 
one butcher to another. Stat. 4 Hen. 7. 3 t 4 £4. 6. 
c. 19. Aud ſee farther 21 Hen. 8. c. 8. 22 Her. 8. c. 6. 
24 Hen. 8. e. 3. 25 Hen. 8. c. 1: 27 Hen. 8. r. 9. 33 
Hen. 8. c. 11. 2 4 3 Ed. 6. 15. 1 Jac, 1. c 22. 3 
Cary. e ; Car, 2; 6. 806 bh nf non 

By Stat. 5 Ann. c. 34. feet. 2. Batchers within ten 
miles of London not to ſell fat cattle alive or dead to one 
another, But by 7 Ann. r. 6. they may ſell dead calves 
or ſheep. See likewiſe 9 Ann. c. 11. and title Yides; 

Butt, (Sutrirum]) A meaſure of wine, Ac. well known 
among merchants, and containing 126 gallons of Malmſey 


wine, by Stat. 1 R. 3. c. 13. 8 

Butter and Cheeſe, Jaſtices of peace in ſeſſions may 
reſtrain retailing butter and thieſe; which is to be ſold in 
open ſhop, and not above a barrel of- butter or wey of 


PI 


cheeſe at one time, under penalties. 3 & 4 Ed. 6. cap. 


21. 21 Jac. 1. cap. 22. Every kilderkin of butter ſhall 
contain 112 pounds, the firkin 56, and pot 14 pounds of 
good butter, beſides the caſks and pots; and old bad 
butter ſhall not be mixed with good, nor ſhall butter be 
repacked for ſale, which incurs forfeiture of double value, 
fc. And ſellers and packers of butter ſhall pack it in 
ocd caſks, and ſet their names thereoh, with the weight 
of the caſk and butter, on pain of 10s. Stat. 13 C 14 
| Cari 2. cap. 26. Butter and cheeſe may be tranſported: 
buyers of butter are to put marks on caſks; and perſons 
opening them afterwards, or putting in other butter, Qc. 
ſhall forfeit 20s. 22 Car. 2. cap. 13. 4&5W.&M. 
r. 7. See farther relating to this ſubject, 9 Hen. 6. 4. 8. 
5 Elix. c. 12. 32 Car. 2. c. 2. & 17 Geo. 2. c. 8. 

Buttons, Made of hair, or other foreign buttons, ſhall 
not be imported, on pain of forfeiture, Nc. Alſo buttons 
are not to be made of cloth, ſtuff, or wood, under penal- 
ties. See4W.& M. c. 5. c. 10. 10 V. 3. e. 2. 4 Geo. 
1. c. 7. See farther 13 & 14 Car. 2. c. 13. 8 Ann. . 
6. & 7 Geo. 1. c. 12. And ſee title Taylors. Tm 

Butts, The place where archers meet with their bows 
and arrows to ſhoot at a mark, which we call ſhooting at 
the butts. - Alſo butts are the ends or ſhort pieces of land 
in arable ridges and furrows buttum terre, a butt of land. 
—Dedi decem acras & unum buttum terre, Cc. Cart. 
M. de Sibbeford, penes Will. Dugdale, Mil. See 
Abbuttals. SLA vn 5 

Butlerage of Mines, Signifies that impoſition upon 
wine brought into the kingdom, which the king's butler 
may take of every ſhip, wiz. 25. for every ton of wine 
imported by ſtrangers. Rot. Parl. 11 H. 4. ano 1 H. 8. 
c. 5, See Botiler of the King, and Priſage, and Biack. 
Com. 1 V. 314. 

Buthſcarle, but/ecarl, buſcarles, (buſcarli & buthſecarli) 
Sunt qui portus nauticos cuftodiunt : Muriners or ſeamen. 
Selden's Mare Clauſum, fol. 184. 

Bu zonis, Seems to be the ſhaft of an arrow, before it 
is fledged or feathered, ——Radulphs de Stopham zenet 
maner. de Brianſtan. com. Dorſet. per ſerjeantiam inveniena” 
domino regi garcionem deferentem unum arcum fine corda, & 
unum buzonem fine pronis. S. Ed. 1. 

Bye, Words ending in by cr bee, ſignify a dwelling 
place or habitation, from the Sax. bye. | | 

By-Laws, (bilagines, from the Goth. by, pagus, and 
lagen, lex) Are laws made obiter, or by the H; ſuch as 
orders and conſtitutions of corporations, for the governing 
of their members; of courts-leet and court-baron ; com- 
moners or inhabitants in vills, Ce mide by common aſ- 
ſent, for the good of thoſe that made them, in particular 
caſes whereunto the publie law doth not extend; ſo that 
| they lay reffri&ions on the parties, not impoſed by the 
common or ſtatute law: guilds and frate'nities of trades, 
by letters patent of incorporation; may likewiſe make y- 
laws, for the better regulation of trade among themſelves, 


offender's goods. 2 Vent. 182. For a by-law may not 


BY UL 


In Scorland thoſt laws are called laws of birlaw, or bar- 
law; which are made by neighbours elected by common 
conſent in the Hir/aw- courts, wherein knowledge is taken 
bour; which 


of complaints betwixt neighbour and neighbe 
men ſo choſen are judges and. arbitrators; and ſtiled Bir- 


lam. And birlaws, according to Stete, are Ig ruſs. = 
ticorum, laws made by: huſBandmen; or townſhips, con- 


cerning neighbourhood. amongſt them. Ste pag. 33. 


A power of making by-laws is incladed in the very act 
of incorporating. and incident to every corporation aggre- 
all by- 


gate, without expreſs words in the charter; and 
laws muſt ever be ſubje& and ſquared to the rule of the 
general law of the realm; as ſabordinate to it. Hob. 


make ordinances or by-/awvs, for repairing of a church, or 


highway, or any ſuch thing, which is for the 9 . 
11 


of the public: and in ſuch caſes, the greater part 
bind all: though if it be for their own private profit, as 
for the well ordering of their common; or the like; they 
cannot make y- lac without a cuſtom to warrant its and 
if there be a cuſtom, the greateſt part ſhall not bind the 
reſt in theſe caſes; unleſs it be warranted by the cuſiom. 
5 Rep. 63, _ bu! 

a Ne city and town corporate bath: power to make 
by-lawvs, for the better government of the body politick. 
Hob. 211. 5 Mod. 429. But a corporation cannot make 
a by-law to bind ſtrangers which are not of their body, 


or to extend to places out of the juriſdiftion of the makers: 


nor way by-laws be made in the form of acts of parlia- 


ment. 1 Nel/. Abr. 411. Alſo by-laws may not be 


made to reſtrain a perſon from ſetting up his trade; it be- 
ing-againſt the Common law to reſtrain men from trades : 
a by-law that h per/or 2vho Ys not a freeman of a corpo- 
ration ſhall ſet up a trade, under a penalty, hath been 
adjudged void and againſt law; as it excludes thoſe who 
have ſerved apprenticeſhips in the corporations, who by 
law may uſe trades; 1 Latw. 562. BO, | 

By-laws ought to be for the common good and benefit 
of all thoſe who live in the place where made; and re- 
ſtraining men from uſing trades cannot be for common 
good, ſo that ſach by-laws have been condemned: but 
ſuch a by-law warranted by particular caffom, as that no 
ſtrange artificer who is not free of that place ſhall uſe any 
art within the ſame, hath been held good. Lutw. 175. 
A cuſtom that no foreign tradeſman ſhall uſe or exerciſe 
a trade in a town, Sc. will warrant that which a grant 
cannot do; aud where cuſtom has reſtrained; a by-law 
may be made that upon compoſition foreigners may exer- 
Ciſe a trade, Carter 120. | | "ey 

A by-law by a corporation may infli 4 penalty, reco- 
verable by diſtreſs, or action of debt, and be good. 1 
Danv. Abr. 738. But *tis ſaid it cannot be made under 
a certain penalty, to be levied by difre/5 and, ſale of the 


be made on pain of forfeiture of goods: nor may it inflid 
impriſonment, being contrary to Magna Charta. 2 Inf. 
54. Where by-laws are good, notice of them is not fle- 
ceſſary, becauſe they are preſumed for the better govetn- 
ment and benefit of all perſons living in thoſe particular 
limits where made, and therefore all perſons therein are 
bound to take notice of them. 1 Lutw, 404. 

The freeholders in a court lect may make by-laws re- 
lating to the public good, which ſhall bind every one 
within the leet. 2 Dazv. 457. And a court-baron may 
make by-laws, by cuſtom, and add a penalty for the non- 
performance of them. But all by-laws are to be rea/on- 
able; and ought to be for the common benefit, and not 
private advantage of any particular perſons; and muſt 
be conſonant to the public laws and ſtatutes, as ſubordi- 
nate to them, God/b. 79. And by Stat. 19 H. . c. 7: 


By-laws made by corporations are to be approved by the 


Lord Chancellor, or Chief Juſtices, Qc. on pain of 40 i. 
Vide the Statute. Yide alſo Black, Com, 1 V. 475; And 


— 


as to ac on by-laws, ib, 3 F. 159. 


or with others, Kitch, 45, 72. 6 Rep. 63. 


| 


Cabal, 


The inhabitants of a town, without any cuſtom; may 
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Abel, '(cabolo) A junto or private. meeting; from d 
C; doctriue or ſcience practiſed by the Jeu Tis a 
myſterious docttine among the Jews, received by oral 
tradition from their fathers, and at laſt compiled into a 
body, in heir Talmud. It alſo ſigniſtes a ſkill or ſcience 
pradiſed by the more modern Jer, in diſcovering myſ- 
teries and expoſitions fro 


words make. 71 the TIT ye us; 
Caballa (from the Lat. caballzs) Belonging to a horſe, 


43 ce o (cablicium) Signifies brulkwood, according to 


. I 


4 ; FR % * 


* a 


* % 


the writers of the foreſt laws: but Sir Henry Spelman thinks 


it more properly windfall-wood, becauſe it was written of 
old cadibulum, from cadere: or if derived from the Fr. 
_ chatilis, it alſo muſt be windfall- wood. Item dicunt, 

gazed coppeg & cablicia weato 
de an. 47 H. 3 4 «8; $8. | 1h SHER: | 

Cables for thipping; making them of old materials, 
which ſhail contain ſeven inches in compaſs when made 
and tarred, c. is liable to a forfeiture of four times the 


value, by Stat. 35 Eli. c. 8: And ſee 21 Hen. 8. 


Co 12. 


Cachepeius or Cacherelius, An inferior- baili®, a 


catchpole. I flipendiis ballivi All s. IId. in flipen- 


Air unius cachepoli IA. VII d. per ann. Sc. ———Conſue- 
tud. domus de Farendon MS. fol. 23. And in Thorn 
cacherellos are mentioned, wiz. Sene/cballus & cuſftodes 
noftri diligenter inquirant de injuriis per cacherellos wiceco- 
Ain, ... | G 


Cave, Of he 


rrings is 500, of ſprats 1000. Book of 


Rates, fol. 45. But it 18 daid, that anciently Goo made 


the cade of herrings, and fix ſcore to the hundred, which 
is called Magaum Centum. ' | 
Cadet, The younger ſon of a gentleman; particular- 
iy applied to a volunteer in the army, waiting fer ſome 
|. | ; bo 
” Catp Gildum, The reſtoring goods or cattle, Blount. 
See Ceapgitd. 1 * 
Cagia, A cage 
eicecom. Wilts. guod emat in baiiya ſua 300 gallinus, &c. 
cum Capiis, in quibus c dem gallinæ poni poſſunt. Ex Rot. 
Clauſ::38 H. 3. | Fes 
Calamus, A cane, reed, or quill; compriſed among 
merchandiſe or drugs to be garbled. 1 7ac. 1. c. 19. 
Calangium and Calangia. A challenge, claim, or 
diſfpute.—— Sciart qued ego Godfridus, We. dedi, &c. 
fine aliqua reclamaticae ſeu calangio, &. Mon. Angl. 
Tom. 2. fol. 25 2. | 


Caicetum, Calcea, A cauſey or common hard way, 
maintained and repaired with ſtones and rubbiſh, from 


the Lat. calx, chalk, Fr. chaux, whence their chauſ/ee and 
our cauſway, or path raiſed with earth, and paved with 
chalk-Uones, or gravel. Calcearium operationes were: the 
work and labour done by the adjoining tenants: and-cal- 
cagium was the tax or contribution paid by the neighbour- 
ing inbabitants towards the making and repairing ſuch 
common roads; from which ſome perſons were eſpecially 
_ exempted by royal charter. Kennet's Gleff. 
Calefagium, A word ſignifying a right to take fuel 
yearly.—C onfirmamus panagium, herbagium & calefagium 
in forefta noſtra. Blount. BY 
Calendar, See 24 Gee. 2. c. 23. for the eſtabhſhment 
of the new ſtile, and 25 Geo. 2. c. 30. which enacts, 
that the opening of commons, and doing other things 
depending on the moveable feaſts ſhall be according to 
the new calendar. | | 
Calendar of Priſoners. - A liſt of all the priſoners 
names, in the cuſtody of each reſpective ſheriff, Where 
priſoner̃s are capitally convicted at the aſſizes, the judge 
may command execution to be done, without any writ. 
And the uſage now is, for the judge to fign the calendar, 
which contains all the priſoners names, with their ſeveral 
judgments in the margio, and this calendar is left with 
the theriff. As, for a capital felony, it is written oppoſite 
to the priſoner's name, hanged by the neck.“ Formerly 
in the days of Latin and abbreviation, ** % per coll. 
for ** ſuſpendaltar per collum.” Staundeford, P. C. 182. 
Aad this is the only warrant that the ſheriff has, for ſo 
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material an act, as the taking away the life of another. 
Fide Mr. Juſtice Blaciſffens's judicious obſervations there- 
On, Com. 44 396, 7. 2; 34. ry 16 1M LIES ;:: 
Calends, (calerd#) Among the Raman was the frtt 
day of every month, being ſpoken of it by jiſelf, or the 
very day of the new moon, which uſually happen together: 
and if ↄridie, the day before, be added to it, then it is the 
laſt day of the foregoing month; as pridie caleng. Septamb. 
is the laſt day of 4ugaf.: If any number be placed with 
it, it ſignifies that day in the former month, which comes 
ſo much before the month named as the tenth calends of 


| Q&ober is the z0th day of September; for if one reckons 


backwards, beginning at OæFeber, the zoth day of Spie- 
ber makes the loth day before Oœl eber. In March, May, 
Fuly, and O8eber,' the ralends begin at the fixteenth day, 
but in other months at the fourteenth ; which calend. 
muſt ever bear the name of the month following, and be 
numbered backwards from the firſt day of the ſaid fol- 
lowing months. Hopton's Concord, p. 69. In the dates 
of deeds, the day of the month, by zozes, ides, or calends, 
is ſufficient. 2 ft. 6735, See nt. hs 
Caliburne, The famous ſword-of the great King Ar- 
thur: Hoveden and Brompton in Vita KK. 
Callico. No perſon ſhall wear in apparel any printed 
or dy'd callico, on pain of. forfeiting 5/7. And drapers 
ſelling any ſuch callico, ſhall forfeit 20%. But this doth 
not extend to callicoes dyed all blue. Star. 7 Geo. 1. 
c. 7: And perſons may wear ſtuff, made of linen yarn 
and cotton wool, manufactured and printed with any 
colours in Great Britain; ſo as the warp be all linen 
yarn, without incurring any penalty, by Stat. 9 Geo. 2. 
c. 4. See Linen. i 
Calling the Plaintiff, It is uſual for a plaintiff, 
when be or his counſel perceives that he has not given 


. 


| evidence ſufficient to maintain his iſſue, to be voluntarily 


nonſuited, or withdraw himſelf; whereupon the crier is 
ordered to call the plaintiff; and if neither he, nor any 
one. for him, appears, he is nonſuited, the jurors are diſ- 
charged, the action is at an end, and the defendant ſhall 


recover his coſts. In fact, neither the plaintiff nor any 


one for him appears, unleſs council, or party, iniſt on 


is ſeldom done, unleſs council have very good reaſons 
for it. A non/uit is not (like a verdict) a bar to the plain- 
tiff's bringing another action, when he can get better 
proof, &c. 308 

Cailis, The king's highway mentioned in ſome of 
our ancient authors.——Tante autem gratiæ inhabitanti- 
bus fuit Britanniæ, guod quatuor in ea Calles a fine in 


fem conſtruxerunt regia ſublimatos auctoritate, &c. Hunt- 


ingdon, Lid. 1. | | a | 

Cambrick, By the Stat. 18 Geo. 2. c. 36. and 21 Gee. 
2. c. 26, No one ſhall wear in any garment or apparel, 
or wend, utter, ſell, or expoſe to ſale, (except for expor- 
tation) or for hire make up for, in, or upon, any garment 
or wearing apparel, any cambrick or French lawn, under 
the penalty of 5 l. to the informer, on complaint before a 
juſtice of peace within ſix days after the offence commit- 
ted; the penalty to be levied. by diftreſs on the offender's 
goods, The wearer excuſed on diſcovering and giving 
ſufficient proof againſt the vender, if ſold after the 24th 
of June 1748. The importation of cambricks and French 
lawns prohibited but on ſecurity of exporting them within 
three years. See Stat. 32 Geo, 2. c. 32. And ee 4 Geo. 
3. c. 37. for the eſtabliſhment of a linen manufaRury at 
A incbelſea in Suſſex. : | 

Cambridge. The ſtatute 14 Her. 8. cap. 2. to reſtrain 
alien ariificers, and requiring more of them than denizens, 
is not to be extended to ſtrangers dwelling in Cambridge. 
See Stat. 32 H. 8. c. 16. And fee farther 34 & 35 Hen. 
8. c. 24.—35 Hen. 8. c. 15.—7 Geo. 2. c. 10. and 18 
Geo. 2. c. 20. 

Camera, From the old Germ. Cam. Cammer, crooked; 
whence comes our Engliſh 4embo, arms in kembo, But 
camera at firſt ſignified any winding or crooked plat of 
ground; as nam cameram terræ, i, e. a nook of land, 
Du Frejn, Afterwards the word was applied to any 
vaulted or arched building; and by degrees more par- 
ticularly reſtrained to an upper room or chamber : and it 


| 
7 


is now often uſed in the law, in the buſineſs of a Judge, 
where 


| where perſons are to he brought before him ah cameram 
cama fora bed. See Lu, Gu. e 
It is uſed in philoſophy with the word ohen, ſigni- 
fying a dark chamber. But more particulariy, camera 
obhſcura is the name of an optic machine; wherein (the 
light only coming through a double convex glaſe) ob- 
jedts expoſed to broad day - light, and oppoſite to the glaſs, 
are repreſented inverted upon any white ſurface, placed 
within the machine in the focus of the glaſs, The firl 
who obſerved this phænomenon was Baptiſſa Porta, lil. 4. 
c. 2. Maia naturalis.' A darkened chamber may be 
made to anſwer the ſame purpoſes. By the uſe of a ſecond 


their natural poſition, e. 


Camila, A garment belonging to priefls, called the 


Alb.——indutu camiſia linea que communi nomine dicitur 
Alb. Pet. Bleſenſir. | Os 4 

. Camoca A word uſed to ſignify a garment made of 
ſilk, or ſomething better: Unum veſlimentum pro ferialibus 
diebus album de camoca. Mon. Angl. Tom. 3. pag. 81. 


Campana bajula A ſmall hand- bell, much in uſe in 


the ceremonies of the Roman church; and retained among 
us by ſextons, pariſh clerks and criers, —<—o—2zatzer 
eas muneribus patriarcha donavit, altari widelicet portatili 
conſecrata, campana bajula, baculo inſigni, & tunica ex auro 
conteæta. Reverfi in patriam ſua quiſque dena miracule/t 
percepit, &c. Girald. Camb. apud Wharton. Angl. Sacr. 
Far. 2, p. 637. ß 
Campartum, Any part or nee of a larger field or 
ground; which would otherwiſe 
ex cuftedi inſularum de Gernſey, Wc. In perpeturm 
reddantur decime decamparto neftro in cadem inſula. Prinne 
FHiſtor. Collect. Val. 3. p. 89. . | 
Campertum, Is uſed for a corn-field. Pet. in Parl. 
30 Ed. 1. W | 
- Campfight, The fighting of two champions or.com- 
batants in the field. 3 If. 221. See Champion, _ 
Campus Maii, or Martii, Was an aſſembly of the 
people every year upon May Day, where they confederated 
together to defend the country againit all enemies, Lege. 


Ed. Confyffor, cap. 35. | Denuo in campo Martii conve- | 


nere, ubi illi qui ſacramentis inter illos pacem confirmavere, 
regi omnem culpam impoſuere. - Sim Dunelm. Anno 1094. 
Cancelling Deeds. Vide Black. Com. 2 V. 308, 30g. 
Cancelling of {ills. Vide Black. Com. 2 Y. 502. 
Candles and Chandlers. lf any chandlers mix with 
their wares any thing deceitfully, c. the candles ſhall 
be forfeited. Stat. 23 Eliz. c. 8. And a tax or duty is 
granted on candles, of 4d. per pound for thoſe made with 
wax, and one half-penny a pound for all other candles, 
(beſides a duty upon tallow) by 8 Ann. cap. 9. The 
makers of candles are not to uſe melting-houſes without 
making a true entry, on pain of 1004. and to give notice 
of making candles to the exciſe officer for the duties, and 
of the number, c. or ſhall forfeit god. Stat. 11 Geo. 
1. cap, 30. Fide 23 Geo. 2. c. 21. and 26 Geo, 2. c. 32. 
See Wax-Chandlers. | 3 
Candlemas⸗Dap. The feaſt of the parification of the 
Bleed Virgin Mary, being the ſecond day of February, in- 
Miruted in memory and honour of the purification of the 
ſaid virgin in the temple of Jera/alem, the fortieth day 
after her happy child-birth, according to the law of Mſes, 
and the preſentation of our bleſſed Lord. It is called 
Candlemas, or a Maſs of candles, becauſe before maſs was 
ſaid that day, the church conſecrated and ſet apart, for 
ſacred uſe, candles for the whole year, and made a pro- 
ceſſion with hallowed candles in remembrance of the 
divine light, wherewith Chrif illuminated the whole 
church at his preſentation in the temple, when by old 
Simeon filed, 4 light to lighten the Gentiles, and to be the 
glory of his people Iſrael, St. Luke; cap. 2. ver. 32. 

This feſtival is no day in court, for the judges fit not; 
and it is the grand day in that term of all the inns of court, 
whereon the judges uſually obſerve many ancient cere- 
monies, and the ſocieties which ſeemed to vie with each 
other, had ſumptuous entertainments, accompanied with 

muſick, and almoſt all kinds of diverſions. But the gen- 
tlemen of the preſent age are grown wiſer, and apply the 
money to other and better uſes. 


| | rum calidum, iS 
glaſs collecting the rays of light, objects are delineated in 


be in groſs or common. 


cm Dt debent babers ennes _opertias ex emni_geners 
i e eee Antiq: Cuſtumar. de 
8 | 


haſket.. In che inquifitiod of ſerjeay, 
cies, and knight's fees, aue 12. & 1 of King Jebn, 
Ir and Hertford, it appears that one Jeb of Lifes hel 
8 manof oy the ſervice of making the King's baſkets. — 
Jobanves de Liſtone nat, Cc. per ſerjeantiam ſationdi en 
neſtellos, &c.. Ex Libro Rub. Scacc, fol. 72. 
Cantara, A trial by kot iron formerly uſed in this 
kingdom. $i hepa fit, I Je purgare welt, eat ad fer- 
legiet manum ad can 

Jum fecit, See Or dial. | 
- Canna, A rod or diſtance in the meaſure of ground, 


. Clem. V. toncedit, &c. ut alli ſeculari wel 
religio/o, Sc. infra /patium 3co cannarum ab ipſorum eccle- 
fris menſurandarum.—}/ guamlibet ipſarum canna · 
rum oo palmarum longitudinem continere. Ex Regiſtr. 
Walt. Giffard Archiepiſc. Ebor. f. 4s, 
Canon, Is a law or ordinance of the church; and the 
| Greek word canon, from whence is derived the canon 
law, fignifies a. rule, becauſe it leads a man ſtreight, 
neither drawing him from one fide nor the other, butrather 
correcting him. The canon law conſiſts partly of certain 
rules taken out of the I ak z, partly of the writings of 
the ancient fathers of the charch ;; partly of the ordinances 
of general and provincial councils; and partly of the de- 
crees of the Popes in former ages, And it is contained ia 
two principal » the decrees and the decretals; the 
decrees are eccleſiaſtical conſtitutions made by the Pope 


and Cardinals, and were firſt gathered by Jus biſhop of 


Carnat, who lived about the year 1114, but afterwards 
perfected by Gratiaz, a benedifine monk, in the year 
1149, and allowed by Pope Exgenizs, to be read in ſchools, 
and alledged for law. They are the moſt ancient, as 
baving their beginning from the time of Conflarrine the 
Great, the firſt Chriſtian Emperor of Rane. | 
The gecretals are canonical epifiles written by the Pope, 
or by the Pope and Cardivals, at the ſuit of one or more 
perſons for the ordering and determining of ſome matter 
of controverſy, and have the authority of a law; and cf 
theſe there are three volumes, the firſt whereof was com- 
piled by Raymundus  Barcinius, Chaplain to Gregory the 
inth, and at his command about the year 1231. The 
ſecond volume is the work of Boniface the Eighth, collect- 
ed in the year 1298. And the third volume, called the 
Clementines, was made by Pope Clement the Fifth, and 
publiſhed by him in the council of Nienna, about the year 
1308, And to theſe may be added ſome novel con- 
233 of 7ohn the zad, and ſome other biſhops of 
ome. | | 
As the decrees ſet out the origin of the canon law, and 
the rights, dignities and decrees of eccleliaſtical perſons 
with their manner of election, ordination, &c, So the 
decretal; contain the law to be uſed in the ecclefiaftical 
courts; and the firſt title in every of them, is the title of 
the Bleſſed Trinity, and of the catholick faith, which is 
followed wich . conſtitutions and cuſtoms, judgments and 
determinations in ſuch matters and cauſes as are liable to 
eccleſiaſtical cognizance, the lives and converſation of the 


clergy, of matrimony and divorces, inquiſitiog of crimi. 


nal matters, purgation, penance, excommunication, e. 
But ſome of the titles of the Canon law are now ont of 
uſe, and belong to the Common law: and others are in- 
CE ſuch as trials of wills, baſtardy, defamation, 
e. 
Trial: of tithz were aneiently in all caſes had by the 
Eccleſiaſtical law; though at this time this law only 
takes place in ſome particular caſes. Thos moch for the 
Canon law in general; and as to the Canon laws of this 
kingdom, by the ſtatute 25 Hen. 8. c. 19. it is declared 
that all Canons not repugnant to the us bo prerogative, 
nor to the laws, ſtatutes and cuſtoms of the realm, ſhall 
be uſed and executed. By this ſtatute, Canons made in 
convocation are to be confirmed by the King, and have 
the reyal aſſent; and it has been adjudged that Canons 
made in convocation, and confirmed by the Kiog. do 
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bl? es fifwly in all Eetlehelest caoſtes, 6e 8c ef Par- 
HarkentYo in other” eaſes; er, by the cemmon "law, 


every Bihop in his dioteſes und each archbiſhop in his 
provinge, and the convocation may make Canons, which 
all de binding within their jorifdiQions,” "The eonvo- 
Extion for the province of Canterbu was" held at"Box#n 
an 1603. in the firſt year of the reigu of Ring Jm J. 
by the King's writ, and they had 'a licence under "the 
great ſex, to conſult and agree to ſuch Canons as they 
ſhould think fit; whereupon they made ſeveral Canons 
concerning the government of the church, religion, the 
clergy, &c. which Red the royal affent, and were ratified 


and confirmed by that King, for him, his heirs and ſue- 
ceſſors, purſuant to the ſtatute 25 H. 8. e. 19. which 


Canons, thus warranted by act of patliament, are the laws 


of the land to this day. See Treati/e of Laws, p. 402 


Ec. 1 Nelf. Akr. 416 The general Canon law is no 


conſiſtent with the Common or Statute law. 


come univerſally reſpectable from their authority in the 


ſpiritual courts, contributed mot a little towards the im- 
provement of juriſprnaener. But, we mult not confider 
it pelitically, with reſpect to the end for which it was fra- | 


med, but merely as a code of latus reſpecting the rig bt and 
zroperty of individuals, and attend only to the civil 


* A — 


Hifi. Exp. C. V. 1 V. 62, 63. 


effects of its deciſions concerning theſe. ide Roberrſon's | 
| granted: and whereas the grand cape ſummons the tenant 


The plan of ecclefiaſtical Juriſprudence was more per- to anſwer for the default, and likewiſe. over to the de- 


fe& than that in the civil courts: but this was to difpoſe | 
the laity to ſuffer the uſurpations of the clergy. Fiat 


id. 63. 


Vide farther as to the Canon law, in Black. Com. 1 Y. | 
59% NJ 1} Shia, 37'S. $47 0005-5 


14 19. 78, 82, 83. 4 F. 414, 415. 


Canon Religioſozum, A book wherein the religious | 


of convents had a fair tranſcript of the rules of their order, 
which were frequently read among them as their local ſta- 
tutes; and this book was therefore called Regu/a and Canon, 
The public books of the religious were the four following. 


1 Miſale, which contained all their offices' of devotion. 
2. Martyrologium, a regiſter of their peculiar ſaints and 
martyrs, with the place and time of paſſion, 3. Canon or 

ula, the inſtitution and rules of their order. 4. Ne- 


Re 

A. 2. or Obitaariam, in which they entered the deaths 
of their founders and benefactors, to obſerve the days of 
commemoration of them. Kennet's Clo, 


Cantel, (Castell) Seems to ſignify the ſame with 


what we now call lump, as to buy by meaſure, or by the 
lump: but according to Blount it is that which is added 
above. meaſure. Nullum genus bladi vendatur per cumu- 
lum ſeu cantellum, præter avenam, brafium & fatinam. 
Stat. de Piftor. cap. 9. Alſo a piece of any thing, as a 
cantel of bread, and the like. | | 

"Cantred, (Cantredas) A Britiſh word from cant, or 
cantre, which in the Britiſb tongue ſignĩſies centum, and 


tret, a town or village, is in Wales an hundred villages: | 
for the Felf divide their countries into cantreds, as the 


Engliſh do into hundreds. This word is uſed 28 H. 8. 
AS 2 | 1 -4 
and in law it is where a man, or body politick, is able to 


give or take lands, or other things, or to ſue actions. 
Our law allows the King two capacities, a natural and a 


. in the firſt, he may purchaſe lands to him and 


is heirs; in the latter, to him and his ſucceſſors, An 
alien born hath ſufficient capacity to ſue in any perſonal 
action, and is capable of perſonal eſtate; but he is not 
capable of lands of inheritance; and in a real action, it 
is a good plea of the defendant to ſay the plaintiff is an 
alien born, and pray if he ſhall be anſwered. ' Dyer z. 
Perſons attainted of treaſon or felony, ideots, lunatitks, 
infants, feme coverts without their huſbands, c. are not 
capable to make any deed of gift, grant or conveyance, 
unleſs it be in ſome ſpecial cafes. Bat all other perſons, 
void of impediments, are capable of making prants and 
conveyances, and to ſue and be ſued, being twenty-one 
years of age; and at fourteen, their age of diſcretion, 
they are capable by law to marry, be a witneſs, c. 
Co. Lit. 171, 172. 


1 0 
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" Capacity, (copcitas) An ability, or fitneſs to receive: 
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V further as to capacity to/pwichaſey and to convey, 
Black, Con F290. And do a enparity of mail ib. 
49.20. SO e bo 
Cape, FLar.) Is a writ judicial; touching plen of lands 
or tenements; ſo termed, ad moſt writs :arez of that 
word in it, which earries the chief intention or end there 
of: and this writ is" divided into ahr magnum and rape 
par vum, both of which take hold of things immovenble. 
Cape Magnum, or the grand cape, Is a writ'that lies 
beſore appearance to ſummon the tenant to anſwer the 
deſaelt, and alſo over to the demandant: and in the Off 
Nat. Breu. it is defined to be, where à man hath brought 
a præcipt quod reddat of à thing touching plea of land, 
and the tenant makes default at the day to him given in 


wn, 


* 


the original writ, then this writ — for the ing to 
t 


take the land into his hands; and if the tenant come 
not at the day given him thereby, he loſeth his land, Ge. 


further in force here than it hath been received, and Is See Reg. Jud. fol. 1. Brad. lib. 3. trad. 3. e. 14. 


Cape Parvum, or petit cape; Is where the tenant is 


With reſpect to the e of the Canon hat in Exrope, | fammoned in plea of land, and comes on the ſummons, 


in antient times, it's forms and maxim?, Which were be- 


and his appearance is recorded; if at the day given him 
he prays the view, and having it granted makes default; 
then this writ ſhall iſſue ſor the King, c. Ou Nat. Brew. 
162. The difference between the grand cape and petit 
cape is, that the grand cape is awarded upon the tenant's 
not appearing or demanding the view in ſuch real actions, 
where the original writ does not mention the particulars 
demanded; and the petit cape is after appearance. or view 


mandant: petit tape ſummons the tenant to anſwer the 
default only: and therefore it is called petit cape; though 
ſome ſay it hath its name, not becauſe it is of ſmall force, 
but by reaſon it conſiſts of few words. Reg. Jud. fol. 2. 


Cape ad Ualentiam, This is a ſpecies of cape. mag- 
num, and is where I am impleaded of lands, and vouch 


to warrant another, againſt whom the /ummons ad ab- 


rantizandum hath been awarded, and he comes not at the 
day given; then if the demandant recover agaiaft' me, I 
ſhall have this writ againſt the vouchee, and recover fo 
much i value of the lands of the vouchee; if he hath fo 
much; if not, I ſhall have execution of ſuch lands and 
tenements as ſhall after deſcend to him in fee; or if he 
purchaſes afterwards, I ſhall have againſt him a'reſum- 
mons, &c, And this writ lies before appearance; 'O// 
Nat. Br. 161. PPTP. ST 0.073 R596: 
Capella. Before the word chapel was reſtrain'd to an 
oratory or depending place of divine worſhip: it was uſed 
alſo for any ſort of cheſt, cabinet, or other repoſitory 
of precious things, eſpecially of religious reliques, ' Key. 
net's Paroch. Antiq. p. 580. _ © Ul $ 450 B38) 
Capetlus, A cap, bonnet, or other covering for the 


head. Capite diſcooperto fine capello, cum una garlanda 


de latitudine, Ic. Tenures, p. 32.——Capellus ferreas, 
an helmet or iron head-piece, Duicungue laicus babuerit 
in catallis ad valentiam decem marcarum habeat halbergellum 
& capelium ferri, & /anceam. Hoveden, pag. 61 


Capellus militis is likewiſe an helmet or military head- 


piece. Conſactud. Domus de Fureudon, MS. ful. 21. 
Capias, Is a writ or proceſs of two ſorts; one whereof 
is called capias ad re/pondendum, before judgment, where 
an Original is ſued out, Wc, to take the defendant” and 
make him anſwer the plaintiff: and the other a writ of 
execution, after judgment, being of divers kinds, as capias 
ad ſatisfaciendum, capias utlagatum, Qc. The capias ad 
reſpondendum in C. B. is drawn from the præcipe, which 
ferves both for the original 'and capias, and the return of 
the original is the teſte of che capias. If a capias be 
ſpecial, in caſe, covenant, &e. the cauſe of action muſt 
be recited at large, 4nd you are to ſet forth the ſebſtance 
of your intended declaration, as you are alſo in your 


original. The uſual courſe is to take out the capiat, and 


ſue out the original after, although it is ſuppoſed to be 


ſued out before, becauſe the original cannot'be ſo ſpeedily 


ſued out at all times: and where the cauſe of action is 


for debt, and requires bail, the beſt way is to make an 


ac etiam capias, the original to which is only's' bare clau- 


/um fregit; and when you come to judgment, you may 


file a new original to warrant ſuch judgment. ir 


4 


. 7 * a FE, 


tt u rain he ſpeeial by Nye pb mut, Me, and 
— — — cory aliu/ MH, or ſamy it 
may bo plended in ubateméht, nd d new original aſter- 
wards will not eure t; but yu are forced to diſcontinue 
your actidnꝭ or enter a caſſatur, and rohegin ds nn, There 


may be an alias and a pluries dpi bearing tefte from 


the return oſ each otherꝭ if the dẽſendent be not taken on 
the firſt wrin See Prad Soli, pur... 55 


The word ficut alias, and Heut ' plurier, diſtinguiſh the N 


alias and plunies from the capi j. 
pu Lang —— A judicial writ which 
iſſues out of the record of @ judgment, where there is a_ 
recovery in the courts at Weftminſler, of debt, damages, 
Ae. And by this writ the ſheriff is commanded: to take 
the body of the deſendant in execution, and him ſafely to 
keep, ſo that he have his body in court at the return of 
the writ," to ſatisfy the plaintiff: his debt and damages. 
Vide 1 Lill. Abr. 249. When the body is taken upon a 
ca. ſa. and the writ is returned and filed, it is au abſolute” 
and perfect execution againſt the defendant, and no other 
execution can be againſt his lands or goods. Where a 
rſon dies in execution, his lands and goods are liable to 
ſatisfy the judgment, by ſtatute 21 Jac. 1. c. 24. See 
Rol. Abr. 904. In caſe two perſons are bound jointly 
and ſeverally, and proſecuted in two courts, whereupon 
the plaintiff hath judgment and execution by cap. ad /a- 
tisfac." againſt one of them; if he after have an /t 


againſt the other, and his lands and goods are delivered 


upon it, then he that is in priſon ſhall have audita querela, 
Hob. 2, 57. Where one taken on a cap. ad /atf5faciendum 


eſcapes from the ſheriff, and no return is made of the 


writ, nor any record of the award of the capiat; the 
plaintiff may bring a /cire Fac, againſt him, and on that 
what execution be will. Ref. 904. And if the defen- 
dant reſeue himſelf, the plaintiff ſhall have a new capias, 
the firſt writ not being returned. Ii gots 
A defendant being brought into court by virtue of a 
cap. ad ſatiſfuciendum, the plaintiff was aſked, whether 
he would pray that the priſoner might de committed? 
who anſwered he would not; becauſe the party was not 
able to pay, and had eſcaped from the ſheriff, againſt 
whom he intended to bring his action; therefore the de- 
fendant was diſcharged. 1 Aud. ca. 166. A capias ad 
ſatisfaciendum lieth not againſt a peer; nor againſt his 
executors or adminiſtrators, but where a devaffavit is re- 
turned by the ſheriff, &c; 1 Lill. 250. If the defendant 
cannot be taken upon a capiar in the county where the 
action is laid, there may ifſue a tefarum ca, ſa. iuto another 
county; and ſd of the other writs; EO 
Capias Utlagatum, Is a writ that lies againſt a. per- 
fon who is outlawed in any action, by which the ſheriff 
appreheuds the party outlawed,. for not appearing upon 
the exigent,” and keeps him in fafe cuſtody till the day of 
return, and then preſents him to the court, there to be 
ordered for his contempt; who, in the Common Pleas, 
was in former times to be committed to the Fleet, there 
to remain till he had ſued out the King's pardon, and 
appeared to the action. And by a ſpecial capias utlagatum 
in the ſame writ the ſheriff is commanded, to ſeize all the 
defendant's lands, goods and chattels, for the contempt 
o the King; and the plaintiff, (after an inquiſition taken 
thereupon, and returned into the Exchequer) may have 
the lands extended, and a grant of the goods, &c. where- 
by to compel the defendant to appear; which when 
he doth, if be reverſe the outlawry, the ſame ſhall 
be reſtored: to him. O. Nat. Br, 154. A defendant 
may appear in perſon, and reverſe an outlawry: and in 
B. R. one may appear by attorney, Sc. Alſo when a 
perſon is taken upon a capias utlagatum, the ſheriff is to 
take an attorney's engagement to appear for him, where 
ſpecial bail is not required; and his bond with ſureties to 
appear, where it is required. Stat. 4 & 5 V. & M. 
c. 18, This writ is either general, againſt the body; or, 
as before obſerved, it is ſpecial, againſt the body, lands 
and goods, See Outlawry, © 6 40S ha 
As to the forms of theſe writs the may be found in the 
common books of practice. | PE, 
Capias pꝛo Fine, Is where one, who is fined to the 
King for ſome offence committed againſt a ſtature, does 
not difcharge the fine according to the judgment; where- 


* 
- 
* 
* 
| | 
1 * - 


te priſon until he pay the fie. "Tr 1s ict ih Viher caſes; 


12. B/ che Stef $1 M M. d. 22 Fes Joly : 
taken away in feveral caſes,” Ste" Ping fin. 
.  Capias in Withernam, A Weit 1y 1 cattle in 
Withernan's which is, wheres diſtfeſs tak 
of the county, ſo that the hEAF cannot make deliverahte 
in 4 07 wit 1 Hues to the thenF to rake 48 
many beaſts of the iner; r. Rx: 32, 83. 
9140 Withernam. a . UN. | 2, 92, +. 


Capiatut, (judgment 2) Formerly ir HAI 1 
was fer the plaintiff, it was 0 nfideres that tie de⸗ 
fendant ſhould be eithef amertid, för his wilfhl delay of 
juſtice in not immediately obéying the Kipg⸗ 5 
rendering the plaintiff 12 due, (5 Rep. 49.) or be taken 


forcible injary. But now by Stat. 5 W. '# M. A 7 * 
| Gs, 8d. and be allowed it againſt defendant in cofts- 


Fherefore in judgments in Common Pleas, they enter that 
the fine is remitted: in King's Bench they als no notice 
of any fine or capias. Sali. 54. Cartb. 30. 
Capita, (/tribiution by) 7. C. To every man an equal 
| ſhare of perſbra eſtate, when all the claimants claim in 
their own rights, as in equal degree of kindred, and not 
ure repreſentationis. Black. Um. 2 F. gig. Oo 
Capita, (ſacreſſon by) Where E are next 
in degree to the anceſlor, in their own right, and not by 
right of repreſentation. Black. Com. 2 V. 217, 21s. 
Capitale, Signifies a thing which is ſtolen; or the va- 
, Ive DET, Leg. BB. 1. tay. 3g. ON 0g COIL] 
Capitale vivens, Hath been uſed for. live cartle.— 
: Reddam de med proprio decimas Dev, tam in viventi capitali, 


* Yo 17; 


' quam in mortuis frufibus terre, Leg. Athelſtan. OS 
Capite, (from caput, i. e. Rex, unde tener In Elite, 


* 


e tenert dr rege, omnium terrarium capite) An aheient 
; tenure, whereby a man held lands of the King immedi- 
: ately as of the crown, whether by Khighr's ſervice, or in 


ſoca e. This tenure was likewiſe called, tenure holding 


the crown, but by means of ſome honour, caſtle, or manor 
belonging to it. According to Kitchen, one might hold 
land of the King by 4zight*s ſervice, and not in cite; 
| becauſe it might be held of ſome honour in the King's 
| 2 2 * him from wy anceſtors, and not im- 
mediately of the King, as of his crown. Kitch. 129. 
Dyer hg F. N. B. oth Oy I . ga as 9 
The very ancient tenure in ae, was of two ſorts; the 
one principal and general, and the other cia or. /abal- 
tern; the principal and gheral was of the Kin gas caprt 
regni, et caput gentraliſimum omntuin frodorum, the foun- 

tain whence all feuds and tenures have their main origi- 


of the $4 the 
the King, and not in capite; that is, not immediately of 


ſeu terre illias, ſo called from bis being the light t 
granted the land in ſuch manner of tenure; from'whetce 
he was ſtiled capitalis aominus, & c, But tenure in_capite 
is now aboliſhed ; and by Sat. 12 Car. 2. f. 24, All 
tenuref ate turned into free'and common fecage: ſo that 
tenures hereafter to be created by the King are to be in 
common ſocage only; and not by capie, knights ſervice, 
Se. f Bunt. | 5 , ; : 8 8 al 156 + SES $24} 
Caen, A word uſed to ſignify what we now call 
„ c ror 
Capititium, A covering for the head. It is meſtioned 
in the ſtatute 1 Hen. 4. and other old ſtatutes, which pre- 
ſcribe what 4 e ſhall be worn by all degrees of perſons. 
Capituli Agri, The head-lands, lands that lie at the 
head or upper end of the lands or furrows. Canonici 
(Burceffer) concefſerunt haminibus de Wrechwike das acras 
prati pro capitibus ſuarum croftarum tenus. rivulum werſus 
molendinum, Ce. Kennet's Paroch. Antiq. p. 137. | 
Capitula Ruralia, Aſſemblies or chapters hel by ru- 
ral deans and parochial clergy within the precinct of every 
diſtinct deanery; which at firſt were every three weeks, 
afterwards once a month, and more ſolemnly once 4 
quarter. Cowel, 5 : 


1 


Caption, (captio) Is when a commiſſion is executed, 


rn 


3 
s 


| 


declaring 


upon his body fe to be taken by hid Writ; and emitted 
CCC T 
15 4 


1 15 dfiven out 


up, (capiatur) to pay a fine to the King, inth(e"bF ah 
 capias hall not iſſue Tor this fine, but plaintiff mall pay . 


erſon of the King: and a perſon might hold orf 


1 | of : g f e Fine ene 
nal : the ſpecial was of a particular ſubject, as cagur radia | 
f t 


the commiſſioners ſubſcribe their names to à certificate, 
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which in law is called a caption. And theſe captions relate 
. 
rake fines of lands, to take an 


ſwers in chancery, de- 


„ de, &. tc. d, Se. And on the 
+ Wf 02h. » Oe. ., Co Co £ "a 

comm. an. On the te of an anſwer in Chancery, 
the ception is at bottom ax follows: Capt. 


Eames 


And on the back of p00 
e · 


cam, toc. On the taking 


indorſed, as Fxecutis Mint comm. in quad. /chedul, Sc. 
The caption being included in the title of the depoſitions. 
Sometimes it is uſual to add to the caption, wirtut. commi/- 


and the executions of the commiſſions muſt be now in 
N by the late ſtatute, 4 Geo. 2. c. 26. And wide 
5 Geo, 2. c. 27. and 6 Geo. 2. c. 14. | 

Captain, (capitanexs) One that leadeth or hath the 
command of a company of /o/diers : and is either general, 
as he that hath the governance of the whole army: or 
ſpecial, as be that leads but one band. There is alſo 
another ſort of captains, Yui urbium præfecti ſunt, c. 

lount. | 
e 8. An act was made for relief of captives taken 


by Turkiſh, Mooriſh, and other pirates, and to prevent 


taking of others in time to come. Stat. 16 C17 Car. 2, 
c. 24. Vie Blark. Com. 2 J. 402. | 

Capture, (cajtzra) The taking of a prey, an arreſt, or 
ſeizure: and it particularly relates to prizes taken by pri- 
vateers, in time of war, which are to be divided between 
the ciptors, &c. Stat. 14 Car. 2. c. 14 and 4 & 5 V. 
SM. c. 25. Lid Black. Com. 2. 40l. 

Caputagium. Some think this word ſignifies head or 
poll money, or the payment of it: but it 1s rather what 
we otherwiſe call c i. | 

Caput Anni, New year's day, upon which of old was 
obſerved the feftum flultorun. . 

Baroniz, Is the caſtle or chief ſeat of a noble- 
man; which deſcends to the eldeſt daughter, if there be 
no ſon, and muſt not be divided among the daughters like 
unto lands, Ce. | 
Caput Jejunii, In our records is uſed for 4 W:dne/- 


day, being the head, or firſt day of the beginning of the 


Lent- Faß. Paroch. Antiq. p. 132. | 

Caput loci, The head or upper end of any place; ad 
capul A the Y of — aq POPs 

. 6 num, Anciently an outia on was 
ſaid 1 caput lapinm, and might be knocked on the 
head like a wolf. Ne the wilful killing of ſuch a one 
would be murder. 1 Hal. P. C. 497. And wide Brac- 
ion, fo. 125. 

By the Arbexian laws, if a criminal would not ſur- 
fender himſelf to juſtice, be might be capitally con- 
demned, and any one might kill him. See Demoſtbener's 
third Philippic. Poo 

Car and Char, The names of places beginging with 
car and char fignify a city, from the Brit. caer, wit. 
Civitas, as Carliſle, c. | 4. 

Caravanna, A caravan, or joint company of travel- 
lers in the eaſtern countries, for mutual conduct and de- 
fence, —FEgreſſa caravanna ara de Joppa werſus exer- 
citum ſveniebat anna vitualibus & aliis clitellis neceſſariis. 
Gaufrid. Vineſau Richardi Regis, Iter Hieroſol. lib, 5. 
cap. 52. 

Karan, Is ſometimes expounded for a pillory: as is 
carcannmum for a priſon. LL. Canuti Regis, 

Carcatus, Signifies loaden; a ſhip with her freight. — 
De corpore cujuſlibet magne navis carcatz cam rebus vena- 
libus 4 denar. Pat. 10 R. 2. 

Cards and Dice. A duty of 6 4. per pack on all play- 
ing cards, and of 5. for every pair of dice, ſhall be paid 
to the crown for thirty-two years; the card; and dice to be 
carried to the ſtamp-office and marked, c. And uſing 
them unſtamped, is liable to a penalty of 5. Stat. 9 & 
10 Ann. c. 19. | | 
1 of the time of proſecution upon bonds ſor 
exporting cards and dice, 5 Geo, Is c. 19. ſick. 48. Pe- 


ree kinds, 5. 6, to commiſſions to 
witneſſes : on the taking of a fine it is. thus: 


it her reſpon] | 
. def. Willielmi B. die If anxo, | 
Carreta. = 


tions of witneſſes, only the execution on the back is, 


fon, dom. regit aht? & al. dire#, Ce. Theſe captions. 


in occid. parte eccl. Norwic. per Joh. 


privilege, as & 


4 


— 


7. 394 


owner. Co. Lit. 78. And where 


par. 1. fo. 281.— id 1 Salk. 18. 


C A R 
N 1 . * * 11 3 


cards, — 


Gov. 2, 6. 13. Tbere are further regulations concerning 


the making and ſtamping of carde, by g Geo. 3. c. 46. 


n 
— 4 * 


"SY N 
76 is * * N 74 17 


n 
Careſta and Careitata,.. A cart and ca 


 Dningue caredatas clayfura, ad predife terre; cleferun 
Juſtinendam. Mon. Angl. tom. 2. f. 31000. 


Caretarius, or CareUarius, . A carter... Blounts See 


Cariſtia, Dearth, ſcarcity, dearneſs, — Rex major ard 
& wic, London, /alutem. . Querela archiepi/coporum,  comi- 


UMM ——— de bobus, VAC mulionibus, Je. ef 
740 intolleralibis_ oft eariſtia biis diebus ſub, Cc. Pat. 8 
1. : | | 


Caritas, 4d caritatem, poculem caritatis, A grace cup ; 


or an extraordinary allowance of wine, or other liquor, 


wherein the religious at feſlivals drank in commemoration 
of their founders and benefactors. Cartular. A4bbat. 
Glaflon. A. S. f. 29. 14S Wille 

Cark, A quantity of wool, . whereof thirty make a ſar- 
pler. Stat. 27 H. 6. c. 2. | 


Carnarium, A charnel houſe, or repoſitory for the 


| bones of the dead. I carnario /ubtus capellam, Ec. 


Offa humaza, Ic. humaia de licentia ſacriſiæ qui pro tem- 


pore fuerit, qui didi carnarii clawem & cuftediam babebit 
Jpecialem, ut % ; ad reſurrectionem gencralem hone/tius con- 
ſerventar, a carnibus integre denudata repeni wilumus & 


obſervari.—— Cariular. fundationis atolls andi Johannis 
ot wie. Epi/c. , Dat. 
4 Oct. 1316. W nc ON 


. Carno, This word hath been uſed for an immunity or 

in Cromp. Turijd, fol. 191. 
Carpemeals, Cloth made ia the Northern parts of 

England, of a coarle kind, mentioned in -7...7ac.. 1. 


cap. 16. 


_ "Carr, Is a kind of cart with wheels. Vide Carxce. 


Carrat, A weight of four grains in diamonds, &c. 
And this word it is ſaid was formerly uſed for any weight 


Or burden. 


Carreta, Hath been taken for a carriage, cart, or wain 


load; as Carreta feni is uſed. in an old charter for a load 


of hay. Kennet's Gloſ. | n 
Carrels, Cloſets, or apartments for privacy and retire- 
ment. Three pews or carrels, where every one of the 
old monks, after they had dined, did reſort, and there 

lludy.—Davies Mon. of Durbam, . 31 wy 
Carrick, or Carrack, {carracha,) A ſhip of great bur- 
den, ſo called of the /talian word carico or carco, which 
ſignifies a burden or charge: it is mentioned in the ſta- 
tutes 2 R. 2, c. 4. and 1 Jac. c. 33. They were not only 
uſed in trade, but alſo in war, as alfngh. in Hen. 5. 
» Viz. Galli conduxerant elaſm maguarum navium 

carricarium, Ofc. qua regnum Anglia moleſtarent. __ 
„ Is a perſon that carries goods for others for 
his hire. "5 ak 
A common carrier, having the charge and carriage of 
goods, is to anſwer ſor. the ſame, or the value to the 
| s are delivered to 
a carrier, and he is robbed of them, he ſhall be charged, 


and anſwer for them, becauſe of the hire. 1 Rol. Ar. 


338. | FO | 

An hoyman who undertakes to carry goods, muſt de- 
liver them ſafe at all events, except damaged by the act 
of God, or the King's enemies. Dall v. Hall, Wil/. 
1 Vent. 190, 238, 

If a common carrier, who is offered his hire, and who 
has convenience, refuſes to carry goods, he is liable to an 
action in the ſame manner as an_inn-keeper who refuſes 
to entertain a gueſt, or a ſmith who refuſes to ſhoe a horſe. 
2 Show. Rep. 327. 1 e, Ae e 

One brought a box to a carrier, in which there was a 
large ſum of money, and the carrier demanded of the 
owner what was in it; he anſwered, it was filled with filks, 
and ſuch like goods; upon which the carrier took it, and 
was robbed : and adjudged, that the carrier was liable to 
make it good : but a ſpecial acceptance, as provided there 
is no charge of money, would have excuſed the carrier. 
1 Vent. 238. 4 Rep, 83. A perſon dclivered to a . | 


lr 

* MS 
*% 
K 


— bagr of. money ſealed up, to be carried | 
hy _ a 0p and told him that 10 was 200 1. 


F 
£ 


W 


the ſtreels ars paved, withio che bills 
ſhall contain fix inches in the felly, not 


. 1 
be ſhod wich iron; 


aud took his receipt for-qhe ſame, with promiſe of ge/ivery nor be drawn with above tug horſes, under. the penalty 


ſhall anſwer on 
ular undertaking 
more, and his rew | 

nds no farther. Carthew's Keg. 486. _ 
a a common carrier loſes 


the. carriage of that ſum and no 


oY 


s he is intruſted to carry, 


a ſpecial action on the caſe lies againſt him, on the cuſtom | 


of the realm; and ſo of a common carrier by boat. 1 Rol. 
Ar. 6. An action will lie againſt a porter, carrier or 
bargeman, upon his bare receipt of the s, if they are 
loſt, by negligence. 1 Sid. 36. | Alſo a lighterman rin 


ing goods he is to carry, by letting water come to them, 
action of the caſe lies againſt him on the common cuſtom. 


they are in danger of being drowned ; upon which, to 
preſerve their lives, ſeveral of the goods are caſt over- 
board, among which, a pack of goods of 4,'s of great 
value is thrown,over; A. ſhall not have an action againſt 
the bargeman. 2 Bulſt. 280. If one be not a common 
earrier; and takes hire, he may be charged on a ſpecial 
. for whete hire is taken, 4 promiſe is implied. 
Cro. Fac, 262. | wa 

A common carrier may have action of trover or treſ- 
paſs for goods taken out of his poſſeſſion by a ſtranger; he 
having a ſpecial property in the goods, and being liable 
to make ſatisfaction for them to the owner: and where 
goods are ſtolen from a cartier, he may bring an indict- 
ment againſt the felon as for his o_ __ though he 
| has only the poſſeſſory, and not the abſolute property; 
and the owner may likewiſe prefer an indictment a 
the felon. Kel. 39. 


Zainſt 


If a carrier be robbed of goods, either he or the oW˖r 
may bring an action againſt the hundred, to make it good. | 


— 


2 Saund, 3806. 


Where a carrier entruſted with goods, opens the ack, | 
and takes away and diſpoſes of part of the goods, t 
ſewing an intent of ſtealing them, will make him guilty 


of felony. H. P. C. 61. And it is the ſame if the car- 


tier receives goods to carry them to a certain place, and 
- carrieth them to ſome other place, and not to the place 
agreed. 3 Inſt. 367. That is, if he do it, with intent 
to defraud the owner of them. If a carrier, after he hath 
brought goods to the place appointed, take them away 
privately, he is guilty of felony ; for the poſſeſſion which 
| received from the owner being determined, his ſecond 
taking is in all reſpe&s the ſame as if he were a meer 
Stranger. 1 Hawk. P. C. go. See Larceny, &c. 
By the 3 Car. 1. c. 1. Carriers are not to travel on the 
Lord's Day. . | NE» 
By the Stat. ; W. & M. c. 12. The juſtices are to 
aſſeſs the price of land carriage of goods to be brought 
into any place within their juriſdiction, by any common 
carrier, who is not to take more under the penalty of 5 /. 
And by the Star. 21 Geo. 2. c. 28. A carrier is not to take 
more, for carrying goods from any place to London, than 
is ſettled by the jultices for the carrying ** from Len- 
don to ſuch a place, under the ſame penalty. 
Stat. 24 Geo. 2. c. 8. ſet. 9. Commiſſioners for re- 
gulating navigation of the river Thames to rate the price 
of water carriage. 5 — 
Stat. 30 Geo, 2. c. 22. ſe. 3. Juſtices of the city of 
London to aſſeſs the rates of carrying goods between London 
and Vefiminſſter. : : g 
Carriers and waggoners are to write or paint on their 
waggons or carts their names and places of abode. See 
Cart, Highways. e . 
Cartiages how drawn, Sc. Vide Carts, Vaggont. 
Cart⸗bote, The Saxon word bote, is of the ſame ſigni- 
fication with the French word efovers, and cart-bote is 
wood, to be employed ip making and repairing inſtruments 
of huſbandry. Black. Com. 2 F. 35. 
Carts, By the Stat. 2 V. e M. Stat. 2. c. 8. ſedt. 19 
& 18 Geo. 2. c. 33. The wheels of every cart or dray 
for the carriage of any thing from and to any place where 


5 


„which makes him anſwerable, en © 


* 


232 
18, - 4 


—_ 


* 


101. per Cent. carriage and riſque : though it be proved | of 40% By the iat. 18 Geo. 2. k. 33. They may b 
chat me was 400 J, in the bags, if the carrier be robbed r 
| ly for 200d. becauſe there was a patti- 


drawn with three horſes and not more, and the wheels be- 
ing of fix inches breadth, when worn may be ſhod with 


iron, if the iron be of the fall breadth of fix inches, made 
flat, and not ſet on with roſe;headed; hails; and no perſon 
ſhall drive any cart, c. within the limits aforeſaid, un- 
ieſs the name of the owner and number of ſuch cart, &c; 
be placed in ſome conſpicuous place of the cart, &c, and 
his name be entered with the commiſſioners of hackney 
coaches, under the penahy of 405. and every perſon, may 
ſeize and detain ſuch cart till the penalty be paid. By.the 
Stat. 1 Geo. 1. c. 57. 24 G. 2. c. 43. 27 C. 3, 6. 16. 

he driver of any ſuch cart, Ic. riding upon ſuch cart, 
Oc. not having a perſon, on- foot to guide the ſame, ſhall 


. 


Palm, $28. C Ii | forfeit 107. Any perſon may apprehend the offender. 
1 |; 7 WI ſeveral others take their paſſage in a ferry- P fender 
at, and being upon the water a tempeſt ariſes, ſo that 


And by the Stat. 6 Geo. 1. g. 6. In London, or within ten 


ing the wheels ſhod with iron, more than twelve ſacks of 
meal, containing five baſhels each, nor more than twelve 
quarters of malt, or ſeven, hundred and an half of bricks; 


nor one chaldron of coals, under penalty of forfeiting one 


of the horſes to any perſon who ſhall ſeize the 3 
manner as by Sta. 5 Geo; 1. c. 12. 8 


On changing property new owner's name to be affixed, 
30 Geo. 2. c. 22. ſet. 5. Carriages travelling with goods 
for hire to be deemed, common ſtage waggons, 30 Ces. 2. 
3 28. ect. 13. See thoſe ſtatutes, and alſo ſee Highways, 
7 aggonse 3 "INF CERN 14890-4313 $6748: :5h 4 
Carura, (Fr. charrue) A plough; from the old Gallic 
2 . is e ee word for any ſort of 
wheeled carriage: hence charl car, a plo N 
ruſtick. Vide Karl. * 1 ry infact 4 
Carucage, (carucagium) Is a tribute impoſed on ever 
plough, for the public ſervice: and Ply 45 — 4 Aa —4 
tion by hides, ſo carucage was by carucates of land. 
Mes. en, l. f. 0% und ook & hat ih. nes 
Carucate,. or Carve of Land, (carucara terre) A 
e Which in a deed of Thomas de Arden, 1 
, Edw. 2. is declared to be one hundred acres, by whic 
the ſubjeQs have ſometimes been taxed; whereupon the 
tribute ſo levied was called carvagium, or carucagium. 
Brad. lib. 2. cap. 26, But Slene lays, it is as great a 
portion of land as may be tilled in a year and a day by 
one plough; which alſo is called Hilda, or hida terre, 
a word uſed in the old Brits laws. And now by ſtatute 
7 & 8 W. z. c. 29. a plough-land, which may contain 
houſes, mills, paſture, meadow, wood, Ac. is gol. per 
annum. | _ I | 
Littleton, in his chapter of tenure in ſocage, ſaith, that 


| foca idem of quod carucata, a ſoke or plough-land are all 


one. Stow ſays, King Hen. 3. took carvage, that is, two 
marks of filver of every knight's fee, towards the mar- 


| riage of his ſiſter Jabella to the emperor. Stows Annals, 


page e | "WM. | 

Raſtal, in his expoſition of words, tells us, carvage is 
to be quit, if the King ſhall tax all the lands by car ves; 
that is, a privilege whereby a man is exempted from car- 
vage. The word carwe is mentioned in the Star. 28 EA. 
1. of wards and reliefs, and in Magna charta, e 5. And 
anno 1200. Fata eff pax inter Johannem regem Anglies 
& P. regem Franciz, Sc. Et mutuawvit regi Franciz 30 
millia marcarum, pro quibus colletum eft carvagium in An- 
gliz, ſcil. 1114. pro guolibet aratro. Ex Reg. Priorat. 
de Dunſtable in Bibl. Cotton. See Ce. Lit, 69. and 
Kennet 's GI. 
Carucatarius, He that held lands in car vage, or 
plough-tenure, Paroch Antig, p. 354. — | 
Caſe, See Actions on the Caſe. And Black Com. 3 F. 


51, 122. 4 Z. 435. Cem. Dig. 1 J. tit. Adi 
Actions on the Caſe. 4 f ion and 


Caſtatum and Caſſata, By the Saxons called hide; by 
Bede, familia, is a houſe with land ſufficient to maintain 
one family; Rex Angl. Ethelred, de 310 Caſſatis, unum 
trierem, Fc. Hoveden anno 1008. And Hen. Huntino.. 
2 mentioning the ſame thing, inſtead of caſſate writes 
ilda. | | | 


Cachlite, A Saxon word fignifying a mulct. Bloune: 
Sf Caſũdile, 


miles, no perſon ſhall carry in any waggon or cart, hav- 
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CAS 


1 or pocket. ro! ah 2 
Weſtmwm. 


in caſſidile roxicam meilitum. at. 


Cas, An uncertain quantity of goods; and of ſugar 


contains from eight to eleven hundred weight, Phere 


are alſo caſts for liquors, of divers contents; and none ſhall | 
tranſport any. wine cafe, Cc. except for victualling ſhips | 
under a certain penalty, by Stat. 35 Blix. c. 11. fee 2 


'.- Caffork, or Caſſala, A certain garmeut belonging to 
the prieſt, guaf minor cafe. See Taſſalr. | | 
Catel, or Caſtie, /cafellam) Is well Knowr to be a 
fortreſs in a town; and with us is a principal manfion of 
* nobleman, In the time of H. 2, there were in England 
1115 caſtles; and every caſtle contained a manor; but 
during the civil wars in this kingdom theſe caſtles were 
demoliſhed, ſo that generally there is only the ruins or 
remains of them at this day. 2 fl. 31, 
Caſtellain, (cafellanus) The lord, owner, or captain 
of a caſtle, and ſometimes the conitable of a fortified 
houſe. Brad. lib. 5. trad. 2. cap. 16. 3 Ed. 1. cap. 7. 
It hath likewiſe been caken for him that bath the cuftody 
of one of the king's manſion-houſes, called by the Lom- 
bards curter, in'Engliſh courts; though they are not caſtles 
or places of defence. 2 If. 31, And Manwoed, in his 
Foreft Laws, ſays, there is an officer of the foreſt called 
_caftellanas. | 3 „ 
Caſtellarium, Caſtellatii, The precinct or juriſdiction 
of à caſtle.— Et unum toftum juxta caſtellarium. Mon. 
tom. 2. f. 402. | 
— 4 Dperatio, Caſtle-work, or fervice and 
labour done by inferior tenants, for the building and up- 
holding of caſtles of defence; towards which ſome gave 
their perſonal aſſiſtance, and others paid their contribu- 
tion. This was one of the three neceffary charges, to 
which all lands among our Saxon anceſtors were exprefly 
ſabje&.—Liberi ab omni ferwitio, excepta trinoda e er 
pontis & arcis conſtructione, & expeditione contra hoſtem, — 
And after the conqueſt an immunity from this burden was 
Fomerimes granted. As King Hen. II. granted to the 


% 


tenants within the honour of Walling ford. Ut fit quiet | 


#: operatiohibus caſtellorum. Paroch. Antig. pag. 114. 
It was unlawful to build any caſtle without leave of the 
king, which was called cafellatio : bæc mittant hominem in 
 miſeritordia regis, viz. lafradtio pacis, infidelitatis & 2 
#itio, deſpectus de eo, caſtellatio fine licentia. Du Freſne. 

torp for cold. A woman, indicted for be- 
ing a common ſcold, if convicted, ſhall be ſentenced to be 
placed on a certain engine of correction, called the tre- 
bucket, caftigatory, or cucling ſtool, which in the Saxon 
language fignifies the ſcolding ſtool; though now it is 
frequently corrupted into dzcking flool, becauſe the reſi- 
due of the judgment is, that, when ſhe is ſo placed there- 


in, the ſhall be plunged in the water for her puniſhment. 


3 Inft. 219 Black, Com. 4 169. Though this pu- 
niſhment is now diſuſed, the editor CJ. M.) remembers 
to have ſeen the remains of one, on the eſtate of a relation 
of his in Warawickfiire, confiſting of a long beam, or 
rafter moving on a fulcrum, and extending to the centre 
of a large pond, on which end the ſtool uſed to be 
placed. | | | 
Caſtle⸗ ward, (caſßlegardum, wel wardum cafiri} An 
impoſition laid upon ſuch perſons as dwell within a certain 
com paſs of any caſtle, towards the maintenance of ſuch as 
watch and ward the caſtle. Magna charta, tap. 19, 20. 
32 Hen. 8. cap. 48. It is ſometimes uſed for the circuit 


jtſelt which is inhabited by thoſe that are ſubject to this 


ſervice, Cafile guard rents were paid by perſons dwelling 
within the liberty of any caſtle, for the maintaining of 
watch and ward within the ſame, Stat. 22 & 23 Car. 2. 
7. 24. fed. 2. | 
Caſter, and Cheſter: The names of places ending in 
theſe words are derived from the Lat. caftrum; for this 
termination at the end was given by the Romans to thoſe 
places where they, built caſtles. | 
Caftration, The offence of marhem by caftration, is, 
according to all our old writers, felony : and this altho? 
the mayhem was committed upon the higheſt provocation. 
Brad fo. 144. 3 af. 62. Black. Com. 4 V. 206. 
Caſual Ejeftoz, In ejectment, a nominal defendant, 
and who continues ſuch until appearance by or for the te- 
nant in poſſeſſion, Vide Black. Com. 3. 202, | 
wh ; 


| 


«4 


1 


| 


Can Conffimiff, Is a wie of cbrry granted whens 


tenam by the cure, or ten Tor lift, aliens WW" fir or i 
tail, or for awother's Et; and is brought by him #reovrs 
fon ny the party to whom ſuch tenant fo aliens t his 
prejudice, and in the tenant's lifetime. It takes its name 
from this ; that the clerks of the Chancery did, by thei 
common aſſent, frame it to the”#tea7/5 of the writ" cafled 
in ceſs proviſo, according to the authority given them by 
the Seat. M gm. 2, taps 24. which ſtatute, as often 'ss there 
happens a new caſe in Chancery ſomething like 2 former 
yet not ſpecially fitted by any writ, avthoriſes them 10 
frame a new form auſwerable to the new caſe,” aud as M. 
Fr — 41 as they may. 7 Rep. 4. See Fim. Mu. BY, 
Cafu Probile, A wrir of entry given by the ſtatute orf 


Ghoucefter, cap. 7 where a #rant in dower aliens in ne, or 
for life, &c. Hes for him in rewer/fon againft the aliens. 


Fitz, N. B. 205, This writ, and the writ of cat con« 
Hull, ſuppoſes che tenant to have aliened in fee, thong 
it be for life only: and a rat prob may be ide 
making ary title in it, Where a leaſe is made by the de- 
mandant himſelf ro the tenant that doth alien; but if an 
anceſtor leaſe for life, and the tenant alien in fee, c. the 
heir in reverfion muſt have this writ with the title included 
therein. F. N. B. 206, 207. 13 . OA 
Caſus Omiſfus, Is where — particular” thing is 
— out of, and not provided againſt by a ſtatute, 
Catals, Catalla, Goods and chattels. See Chartth, 
Catatllis captis nomine Diſtriſtionis, Is a writ that 
lies where a houſe is within a borough, for rent going out 
of the fame; and warrants the taking of doors, Wachen 
tfc. by way of diftrefs' for the rent. Oli Naz. B. 66. 
This writ is obſolete, and gs. if taking doors or windows 
by 4 5 of ſuch writ, was it to ile, could now be 
juſtified ? „ | en EK EE 
”"Catallis Beddendis, A writ which lieth where gabds 
being delivered to any man to keep till a certain day, 'are 
not upon demand delivered at the day. Tt may be other- 
wiſe called a writ of detinue: and is anſwerable to a2ip d- 
e the Civil law. See Reg. Orig. 139. and Old. Var. 
Br. 63. . „ 
Catapulta, A warlike engine to ſhoot darts: but it is 
rather taken for a croſs bow. Edmundus Willoughb 
tenet unum meſſuagium & ſex bovatas terra in Carleton ut. 
de manerio de Shelford per ſerwitium unius catapultæ per a- 
num 175 omni ſervitio. Lib. Schedul. de Term. Mick 
14 H. 4. Notr. fol, 210. „ 4 
Cataſcopus. This word fignifies an archdeacon : 
Herefordenſis eccigſa cataſcopus. Du Cange, 
Catchland. In Noryalt there are ſome grounds which 
it is not known to what pariſh they certainly belong, ſo 
that the miniſter who firſt ſeizes the tithes, does by chat 
right of pre-occupation enjoy them for that year; and 
the land of this dubious nature is there called catchlard, 
from this cuſtom of ſeizing the tithes. Coquel, Dn, if 
ſuch a cuſtom now exiſts ? | 
Catchpole, (22, one that catches by the poll.) See 
Cachepollus. Sheriffs officers are commonly ſo called. 
Cathedral, (ecc/efa catbedralis) Is the church of the 
biſhop, and head of the dioceſe: wherein the ſervice of 
the church 1s performed with great ceremony. Statutes 
uſed in the government of cathedral and collegiate churches 
fince the reſtauration, &c. to be good and valid: but her 
majeſty might alter, or make new ſtatutes for the ſettling 
the viſitation of them. Stat. 6 Ann. cap. 21. 
Cathedratick, (carhedraticum) Is a ſum of 25, paid to 
the biſhop by the inferior clergy, in argumentum ſubjecbis- 


i & ob honorem cathedtæ. Hiſt. procurat. & Synodal:, 
p. 82. | 


Catzurus, A hunting horſe. —Willielmus Fitz Alan 
dat regi duos bonos catzuros, pro habendis duabus efriis ap 
Norton. Tenures, pag. 68, Vide Chacurus. | 

Cattle, Shall be bought in open fair or market, and 
not ſold again in the ſame market, on pain of forfeiture. 
3 & 4 Ed. 6. c. 19. None may buy any cattle, and ſell 
them again alive, until he bath fed them five weeks in his 
own ground, or where he hath common, upon pain to 


forfeit double the value, by Stat. 5 & 6 E9. 6. c. 14. 
Farmers, graziers, &c. may not have or keep above 2000 
| ſheep, 


ſheep, accounting 126 to the hundred, on pain of 34. 42. 
Tor every MG and he. that eve above 120 ſheep, or 


20 beaſts upon any aſture oun proper for milch ine, 


and not commonable, ſhall yearly for every 60 ſheep or 


10 cattle keep one milch cow, and bring up one calf 


23 P. & 


wiles of London, under penalties; and drovers of cattle 


Car. 2. c. 19. 1 Jac. 2. c. 17. The ftealing of ſheep, 


or any other cattle, or 8 killing them, with in- 
tent to ſteal their carcaſes, is fel 


See 15 Geo. 2. c. 34. 


4. 20. Ge. 


* 


in raw hides, 22 Geo. 2. c. 46. | | 
His majeſty impowered to prevent the killing of cow- 
calves, 22 Geo. 2. c. 46. LBS Pe ERS 
Regulations for the ſelling and driving cattle, 22 Geo. 2. 
„„ / „ 
Saleſman, broker, or factor, not to buy cattle on his 
own account, 31 Geo. 2. c. 40. | 
© Allowance of free importation of cattle from 7re/and, 
32 Geo, 2. c. 11. See Yides. Page +, 8 1 4 
Regulations to prevent the ſpreading the contagious 
diſorder among the horned cattle. 10 Geo. 3. c. 45. 

See farther on this ſubject, Table to Statutes, tit. Cattle, 
| Sheep, Kc. . | 
By Stat. 22 & 243 Car. 2: c. 7. Malicioufly, unlaw- 
fully, and willingly to kill any horſes, ſheep, or other 
cattle in the night-time, is felony; but the felon may 
make his election to be tranſported for ſeven years. 
Cauda terrz, A land's end or the bottom of a ridge” 
i arable land. Cartul. Abbat. Glafton. fol. 17. 
Caveat, Is a kind of proceſs in the /þirizua/ court to 
ſtop the inſtitution of a clerk to a benefice, or probate of a 
will, Se. When a caveat is entered againſt an inſtitu- 


Tanners to give notice to the officer before they bring 


tion, if the biſhop afterwards inſtitutes a clerk, it is void; 


the caweat being a /uper/edeas: but a caveat has been ad- 
Judged void when entered in the life-time of the incum- 
bent. A caveat entered againſt a will ſtands in force for 
three months; and this is for the caution of the ordinary, 
that he do no wrong: though it is ſaid the temporal 
courts do not regard theſe ſorts of caveats, 1 Ro/. Rep. 
191. 1 Nelf. Abr. 416, 417. Vide Black. Com, 3 V. 98, 
2 6, 

*Cavers, Offenders relating to the mines in Derbyſhire, 
who are puniſhable in the berghmore, or miners court. 

Caulceis, anno 6 H. 6. cap. 5. Ways pitched with 
flint, or other tones. See Calcetum. EE Uh 

Caurcines, (Caurfni) Were talians that came into 
England about the year 1235, terming themſelves the 
pope's merchants, but driving no other trade than letting out 
money; and having great banks in England, they differed 
little from Jews, ſave (as hiſtory ſays) that they were 
rather more mercileſs to their debtors. Some will have 
them called Caur/ines, quaſi, cauſa urſini, beariſh and cruel 
in their cauſes; others Courſini, or Corfini, as comin 
from the iſle of Corfica : but Cowel ſays, they have their 
name from Caorfium, Caorfi, a town in Lombardy, where 
they firſt practiſed their arts of uſury and extortion; from 
whence ſpreading themſelves, they carried their curſed 
trade through moſt parts of Europe, and were a common 
plague to every nation where they came. The then bi- 
| ſhop of London excommunicated them: and King Hen. 3. 
baniſhed them from this kingdom in the year 1240. 
But being the pope's ſolicitors and money-changers, they 
were permitted to return in the year 1250; though in a 
very ſhort time after, they were driven out of the king- 
dom again for their intolerable exactions. Mat. Pari/. 


4903s — * * 
Cauſa Matrimonii pzzlocutf, Is a writ which lies 
where a woman gives land to a man in fee-ſimple, Ee. 


do the intent he ſhoyld marry her, and he reſuſeth to do it 


. 


ony by 14 Geo. 2. c. 6. | | ny 
bo I chall not have his remedy by writ cauſe marrimonis precti- 
His majeſty, to make regulations for preventing the 1 | EPA, 
e of the diſtemper among the cattle, 30 Geo, 2. 


1 f by 7 e e 
b | | E N 
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D ene 

| Orig. 66. If a woman makes a feoffment to 3 ſtrang 
of land in ſee, to the intent to infeoff her, and one who 

mall be her huſband; if the marriage ſhall not take effect, 


che ſhall have the writ of can/a marrimonii prelocuti; againſt 
e. under the penalty of 201. Star. 25 H. 8. k. 13. 

| M. c. 3. No cattle may be imported, dead 
or alive, but ſhall be liable to forfeiture: but horſes, | 
cows, ſwine, c. may be tranſported, paying the duties. 
18 Car. 2. cap. 2. 22 Car. 2. cap. 13. Factors ſhall 
not buy cattle, other than ſwine or calves, within 80 


the ſtranger, notwithſtanding the deed of feoffment be ab- 
ſolute, Nez Nat. Br. 456. A woman infeoffed a man 
upon condition that he ſhould take her to wife, and he had 
a wife at the time of the feoffment ; and afterwards the 
woman, for not performing the condition, entered agaj) 
into the land, and her entry was adjudged lawfal, thou 
upon à ſecond feoffee. Lib, Aff. ann 40 Ed. 3, The 


cuti againſt another who ought to have married her: but 
if a man give lands to a woman to the intent to marry 
him, although the woman will not mary him, e. he 


cuti. New Nat. Br. 


. | 
_ Cauſam nobis ianifites, A writ directed to a mayor 
of a town, &c. who was by the king's writ commanded 
to give ſeiſin of lands to the king's grantee, on his delay- 
lays the performance of his duty. . 
Cauſes and Feste. In moſt caſes the las hath re- 
ſpect to the cau/e, or beginning of a thing, as the panel. 
pal part on which all other things are founded: and herein 
the next, and not the remote cauſe is moſt looked upon, 
except it be in covinous and criminal things: and there- 
fore that which.is not good ar firſt will not be ſo aftet- 


| 208, 268. If an infant or feme covert make'a will, and 
publiſh it, and after die of full age; or fole, the will js 
| of no force, by reaſon of the original cauſe of infancy 
and coverture. Finch 12. A lord diſtrains his tenant 
for rent before due, the tenant may juſtify to make reſ- 
cous, the lord having no juſt cauſe to diſtrain. Co. Lit. 
106. And if a man acknowledge a ſtatute by dureſs, He. 
he may have an auaita guerela to avoid it. Fitz. Abr. 104. 
Where the cauſe ceaſeth, the effect or thing will ceaſe, 
ON RE eo Eng 
Cautione admittenda, Is a writ that lies againſt a bi- 
ſhop, who holds an excommunicated perſon in priſon for 
contempt, notwithſtanding he offers ſufficient caution or 
ſecurity to obey the orders and commandment of holy 
church for the (irate, Reg. Orig. 66. And if a man be 
excommunicated, and taken by a writ of fonificamit, and 
after offers caution to the biſhop to obey the church, and 
the biſhop refuſeth it; the party may ſue out this writ to 
the ſheriff to go againſt the biſhop, and to warn him to 
take caution, c. But if he ſtand in doubt whether the 
ſheriff will deliver him by that writ, the biſhop may pur- 
chaſe another writ, directed to the ſheriff reciting the caſe, 
and the end thereof; Tibi precitimus, quod ifſum A. B. 
a priſona prædict. niſ in preſentia tua cautionem pignorat. 
ad minus eidem epiſc. de ſatisfaciend. obtulerit, nullatenus de- 
liberas mn mandato noſtro, ſeu ipfius epiſtopi in bæc parte 
Jpeciali,. Sc. When the biſhop hath taken caution, he 
is to certify the ſame into the Chancery, and thereupon the 
party ſhall have a writ unto the ſheriff to deliver him. 
New Nat. Br. 142. Vide this ſubject fully treated of in 
Britiſh Liberties. 3 | 5 
Ceapgilde, A word derived from the Sax. crap, ſigni- 
fying pecus, cattle; and gild, i. e. ſolutio; and hence it 
is /olutio pecudis: from this Saxon word gild, it is very 
probable we have our Egliſb word yield; as yield, or 
pay. Conuel. 285 
Celer Leſti, Is the top, head, or teſter of a bed. 
Dedit ad cameram prioris unum leQum cum celere & curts- 
nis blodei colorit. Hiſt. Elien. apud Whartoni Angl. Sax. 
par. 1. p. 673. 3 
Cellerarius, The butler in a monaſtery: in the uni- 
verſities they are ſometimes called manciple, and ſomefimes 
caterer, and ſteward. | 
Cendulz, Small pieces of wood laid in form of tiles, 
to cover the roof of a houſe. ——Mandatum ad cendulas 


FE 


E lattas noſtras cariandas de parco ad domus reficiendas. Pay 


4 Hen. 3. p. 1. m. 10. | 
Cenegild, This is an expiatory mul@, paid by one 
who killed another, to the Kindred of the deceaſed, 


| Spelm . 


Cen eli 


huſband and wife may ſue the writ cau/a matrimonii prælo- 


ing to do it, requiring him to ſhew cauſe why he fo de- 


wards; for ſuch as is the cauſe, ſuch is the effect. Phaug.. 


1528 
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Cenella, Acorns, from the oak, in our old writings, 
$effona cenellar um, is put for the pannage of hogs, or run- 
ning of ſwine, to feed on acorns. . 

Cenninga, Was notice given by the buyer to the ſel- 
Jer, that the thing ſold was claimed by another, that he 


might appear and juſtify the ſale: it is mentioned in the 


laws of Athelfan apud Brompton, cap. 14. R 
e 2. or houſe and land, let ad cen/am 

at a ſtanding rent: it comes from the Fr, cenſe, which 
nifies a farm.— Henricus Sturmy tenet maneria in com. 


; _ per ſervitium cuffodienai ballivam totius forefle de 


Savernake & cenfariam, nac weratur la ferme in Forgſla 


Aa. Temp. Ed. 3. Tenwes, p. 88. | 
ee F $001 57 1bi ſunt nunc 14 cenſarii, ba- 
tem caracatas. Blount. 
i A ſpecies or claſs of the oblati, or volun- 
tary ſlaves of churches or monaſteries, i. e. thoſe who, to 
procure the protection of the church, bound themſelves to 
pay an annual tax, or quit-rent out of their eſtates to a 
church or monaſtery. Beſides this, they ſometimes en- 
gaged to perform certain ſervices. Robert. Hift. Wy 
F. V. 1. 271, 2. Potgiefſerus de Stats Servorum, Ib. 
» Cap. I. edt. 6, . N | ; SE Mo 
3 A 1 called by this name (from the 
Lat. cenſus, which has been expounded to be a kind of 
perſonal money, paid for every poll) obſerved in divers 
manors in Corzwell and Devon, where all perſons reſiding 
therein above the age of fixteen are cited to ſwear fealty 
to the lord, and to pay 114. per poll, and 14. per ann. 
ever after; and theſe thus ſworn are called cenſers. 
Trem erat quaedam cuſſuma guae vocatur cenſure proveniens de 
illis qui.manent in burgo de Leſtreythiel. Survey of the 
Dutchy of Cornwall. | e agg 
Centenarii, Were petty judges under ſheriffs of coun- 
ties, that had rule of an bundred, and judged ſmaller mat- 
ters among them. i Vent. 211, a 
' There were inferior judges ſo called in France: in 
the reign of Charles the Bald the highways were ſo 


much infeſted by banditti, whoſe acts of violence were be- 


come ſo common, that by many they were ſcarce conſi- 
dered as criminal, for which reaſon theſe inferior judges, 
called centenarii, were required to take an oath, that they 
would neither commit any robbery themſelves, nor pro- 
tet ſuch as were guilty of that crime. Robert, Hift, Emp. 
Charks V. 1 J. 319. Capital. edit. Balur. Vol. 2. p. 
63. 68. See alſo Black. Com. 1 V. 115. . 

Ceola, A large ſhip. The word 1s mentioned in 
Malmeſbury. Lib. 1. c. 1. Py 

Cepi Cozpus, Is a return made by the ſheriff, upon 
2 capias, or other proceſs to the like purpoſe, that he hath 
taken the body of the party. F. MN. B. 26. , 

Ceppagium, The ſtumps or roots of trees which re- 
main in the ground after the trees are felled. Qui 
foreftarii ceperint coopertianes, ceppagia & eſchartas quer- 
cuum frve aliarum arborum, &c. Fleta, lib. z. cap. 41. 

Ceragium, Cerage, a payment to find candles in the 
church. Mat. Paris. See Maxſcet. ; | 

Certaintp, ls a plain, clear, and diſtin ſetting down 
of things, ſo that they may be underſtood. 5 Rep. 121. 
A convenient certainty is required in writs, declarations, 
pleadings, Cc. But if a writ abate for want of it, the 
plaintiff may bave another writ: 'tis otherwiſe if a deed 
become void by incertainty, the party may not have a new 
deed at his pleaſure. 11 Rep. 25, 121. Dyer 84, That 
has certainty enough, that may be made certain: but 
not like what is certain of itſelf. 4 Rep. 97. See Incer- 
fainty. 

In actions that affirm property in the plaintiff, certainty 
is more neceſſary than in others, yet after verdi@ the 
courts have diſpenſed with the certainty formerly neceſ- 
ſary. Rep. Temp. Hardwicke, per Annaly, Franklin and 
Reeves 118, 119. | 

Certificando de recognitione Stapulæ, Is a writ 
commanding the mayor of the ſtaple to certify to the lord 
chancellor a ſtatute ſtaple taken before him, where the 
party himſelf detains it, and refuſeth to bring in the ſame. 
Reg. Orig. 152. There is the like writ to certify a ſtatute- 
merchant; and in divers other caſes. Ibid. 148, 151, Cc. 

Certificate, Is a writing madein any court to give no- 
tice to avother court of any thing done therein, which is 


'taining the tenor and effect of what is done; The clerk 


Tab. to Satutts, tit. Cirtificate. 
ene, vide Black, Com. 3 14, Into Chancery, i bia. 


aſſiſe brought by another hath loſt the day; and havi 
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; uſually by way of tranſcript, e. And. ſometimes # 
made 85 an officer of the Ae , hel 9 its 


made Tt COUT! "wh atters 
referred to him, or a rule of court is obtained for 5 con- 


of the crown, affize and peace, are to make Certificates in- 
to B. R. of the tenor of indictments, convictions, c. un- 
der penalties, by the Srar. 34 & 35 His. J. c. 14. 3 V. 


& M. c. g. 


A judge of Nift Prin catiiot certify ſor & s out © 
court. Ford v. Parr C a, Will. par. 2. fo. I. 2 


As to certificate. for 


Fe 


453- Of Bankrupr, id. 2 V. 482. Of Poor, id. 1 Y. 


b * We, 16 1 

Certification of Allie of Novet Dilleifiti,” /cerrifica= 
tio affiſe nov deine, Qt. Is a writ granted for the 
re-examining of a matter paſſed by aſſiſe before juſtices: 
and this is uſed where a man appearing by his bailift to an 


fomething more to plead for himſelf, Which the bailiff ai 
not, or might not plead for him, deſires a farther examind- 


tion of the cauſe, either before the ſame juſtices, or others, 


and obtains letters patent to them to that effect; where- 
upon he brings a writ to the ſheriff to call both the p 
for whom the aſſiſe paſſed, and the jury that was impa- 


nelled on the ſame, before the ſaid juflices at a certain d 
and place, when the ſame is to be examined: and bed 
called a certificate, becauſe therein mention is made to the 
ſheriff, that upon the party's complaint of the defective 
examination, as to the afliſe paſſed, the king hath directed 
| his letters patent to the juſtices'for the better certifying of 


- 


themſelves, whether all points of the ſaid affiſe were dul 
examined. Reg. Orig. 200. F. V. 3. 181. Bragon, 


IB. 4. c. 13. Horn's Mirr. lib. z. 


+ Certiozari, .A. writ iſſuing out of the Chancery to an 
inferior court, to call up the records of a cauſe there de- 
pending, that juſtice may be done therein, upon complaint 


that the party who ſeeks the ſaid writ hath received hard 


_ uſage, or is not like to have an indifferent trial in the ſaid 


court. Fitz. N. B. fol. 242, A certiorari iſſues ſome- 
times out of Chancery, and ſometimes out of the King's 


Bench, and lies where the king would be certified of a 
record, in any court of record; and the king may ſend 


ſuch writ to any of the ſaid courts, to certify ' ſuch 


record before him in Banco, or in the Chancery, or before 


ſuck other juſtices, where he pleaſes to have the ſame cer- 


tified. F. N. B. 145. Unleſs in caſes excepted by 
ſtatute, | 


This writ is either returnable in the King's Bench, and 


then hath theſe words, vobis mittatis; or in the Common 


Bench, and then has juſticiariis noſtris de banco; or in the 
Chancery, and then hath in Cancellaria noftra, Ec, 
Certiorari lies to the courts of Wales; and the cinque 
ports, counties palatine, We. 2 Hawk. P. C. 287. . 
dictments from inferior courts, and proceedings of the 
quarter-ſeſſions of the peace, c. may be removed into 
B. R. by certiorari: and it is ſaid a certiorari to remove 
an indictment is good, although it bear date before the 


' taking thereof: but on a certiorari the very record muſt 


be returned, and not a tranſcript of it; for if ſo, then the 
record will ſtill remain in the inferior court. 2 Lil. 253. 
In B. R. the very record itſelf of inditments is removed 
by certiorari; but uſually in Chancery, if a certiorari be 
returnable there, it removes only the tenor of the record, 
and therefore, if it be fent from thence into the King's 


Bench, they cannot proceed either to judgment or execu- 


tion, becauſe they have but ſuch tenor of the record be- 
fore them. 2 Halt's Hift. P. C. 215. | | 
And although on a habeas corpus to remove a perſon, 


the court may bail or diſcharge the priſoner: they can 


give no judgment upon the record of the indictment 
againſt him, without a certiorari to remove it, but the 
ſame ſtands in force as it did, and new proceſs may iſſue 
77 it: but it is otherwiſe in civil cauſes, bid, 211. 


an indictment be one, but the offences ſeveral, where 
four perſons are indicted together; a certiorari to remove 
this indictment againſt two of them. removes it not as to 
the others, but as to them the record remains below, 2 
Halt Hiſt, 214, | | 77s 


Where 


0h! ei ne eo 


* * : , 
\ 
* 
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Wbere 1 certiorari is by law grantable for an indict- 
ment, at the ſuit of the king, the court is bound to award 
it, ſor it in the king's pre ive to ſue in what court 
he pleaſes: but it is at the diſcretion of the court to grant 
or not, at the prayer of the defendant; and the court 
will got grant it for the removal of an indictment before. 
juſtices of goal delivery, without ſome ſpecial cauſe; or 


where there is ſo much difficulty in the caſe, that the 


judge defires it may be determined in B. R. Cc. Alſo 


indictments of -perjury, forgery, or for heinous miſde- 


meanors, the court will not grant a certiorari to remove 
at the inſtance of the defendant. 2 Hawk. P. C. 287. 
Where iflue is joined in the court below, it is a good 


_ objection againſt granting a certiorari : and if a perſon 


doth not make uſe of this writ till the jury are ſworn, he 
loſes the benefitof it. Mod. Ca. 16. Stat. 43 Elix. c. $» 
After conviction, a certiorari may not be had to remove: 
an inditment, &c. [unleſs there be ſpecial cauſe; as if 
the judge below is doubtful what judgment is proper to 
be given, when it may: and after conviction, Qc. it lies 
in ſuch caſes where writ of error will not lie. 1 Cat. 149. 
The court on motion in an extraordinary caſe will grant 
a certiorari to remove a judgment given in an inferior 
court; but this is done where the ordinary way of taking 
out execution is hindered in the inferior court. 1 L. Fj 
Abr. 253. (9330s 7 1418 lh ** 

In common caſes a certiorari will not lie to remove a 
cauſe out of an inferior court, after verdict. It is never 
ſued out after a writ of error, but where diminution. is 


alledged: and when the thing in demand does not exceed. | 


5 J. a certiorari ſhall not be had, but a writ of error or 
attaint. Stat. 21 Fac. 1. cap. 23. | A. certiorari is to be 
granted on matter of law only: and in many caſes there 


muſt be a jud 's hand for it. 1 Lill. 25 2. Certiorari : | 


to remove inditments, &c. are to be ſigned by a judge: 
and to remove orders, the fiat for making out the writ. 
muſt be ſigned by ſome judge. 1 Salk. 150. 
In vacation time a cer//orari may be granted by any of 
the judges of B. R. and ſecurity is to be found before it 
is allowed. By ſtatute no certiorari is to be granted out 
of B. R. to remove an indictment before juſtices of peace 
at the ſeſſions before trial, unleſs motion be made in open 


court, and the party indicted find ſecurity by two perſons | 


in 20/. each to plead to the indictment in B. R. &c, 
And if the defendant proſecuting the certiorari be con- 


victed, the court of B. R. ſhall order coſts to the proſe- 
cutor of the indictment. Stat. 5 & 6 V. & M. cap. 11. If 


on a certiorari to remove an indictment the party do not 
find manucaptors in the ſum of 20/. to plead to the in- 
dictment and try it, according to the ſtatute, it is no 
ſuber ſedeat. Mod. Ca. 33. And à procedendo may be 
granted where bail is not put in before a judge, on a cer- 
tiorari. ei unt BEAR 16260791: zen vol? 

It has been ruled that a certiorari ought not to be granted 
to remove any order of juſtices, where an appeal lies to 
the ſeſſions, before the matter is determintd on the ap- 
peal. 1 Salk. 147. Yet cer tiorari lies to juſtices of 
peace, c. even in caſes where they are impowered by 
ſtatute finally to hear and determine. 1 Med. 44. But 
things may not be removed from before juſtices of peace, 
which cannot be proceeded in by the court where re- 
moved; as in caſe of refuiing to take the oaths, c. 
which is to be certified and inquired into, 3 to 
the ſtature. 1 Salk. 145. And where the court which 


awards the certiorari cannot hold plea on the record, there 


but a tenor of the record ſhall be certified; for otherwiſe 
if the record was removed into B. R. as it cannot be ſent 
back, there would be à failure of right afterwards. 1 
Danv. Abr. 792. But a record ſent by certiorari into 
B. R. may be ſent after by mittimus into C. B. [bid. 
789. And a record into B. R. may be certified into, 
Chancery, and from thence be ſent by mittimus into an in- 
ferior court, where an action of debt is brought in an in- 
ferior court, and the defendant pleads that the plaintiff 
hath recovered in B. R. and the plaintiff replies Nul tiel 
record, c. 1 Saund. 97, 99, | | TEN 

If a certiorari be prayed to remove an indiQment out of 
London or Middleſex, three days notice muſt be given the 
other ſide, or the certiorari ſhall not. be granted. Raym. 
74. The court of B. R. will grant a new certorari to 
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can have but one certisrari. Cro. Jar. 369. Returns of 
. certivrar#; are to be under ſeal; and the perſon to whom a 
| certiorari is directed may make. what return he pleaſes, 
and the court will not ſtop the filing of it, on afidavir of 
its falſity, except whete the public. good requires. it: the 
remedy for a falſe return is action on the caſe, at the ſoit. 
of the party injuted; and information, Eg. at the ſuit of 
the king. 2 Hawk. P. C. 0 Oo bd on, 
A certiorari being once delivered, makes all ſubſequent 
proceedings on the record erroneous : whether. the pro- 
ceedings are before or after its return. It is ſaid the Lord 
Chancellor, or any judge of the courts of record at 
We/iminfler, may bring a record to one another, without 
a cer/iorari; but not a judge of an inferior court, c. 
1 Nelſ. 417. 418. A certiorari may be had to inferior, 
 courts;-but not to a court ſuperior, or that has equal 
juriſdiction, in which caſe day is given to bring in the 
record, Ic. And on a certiorari to remove a record out 
of an inferior: court, the tile of their court, and power to 
hold plea, and before whom, ought to be ſhewn on their, 
certificate. /  Zenk. Cent. 114, 232. If a cauſe be removed 
: from an inferior court by certiorari, the pledges in the 
| court below are not diſcharged; becauſe a defendant may 
bring a certiorari, and thereby the plaintiff may loſe his 
g pledges. Shin, Rep. 244 246. Wt „ a2 
|  Certiorari not granted to remove an indid ment from 
the Old. Bailey; unleſs on extraordinary occaſions. The 
' King v. Fergu/on, Rep. temp. Hardw. per Annaly,' 369. 
| A certiorari to remove an order of baſtardy ſhould be 
applied for in ſix months, Rex-v. Howlett, Wilf, par. 
| 1. fo. 35. E {02 * 0 e 1 * 77 © 
Proceedings upon the exciſe laws ſhall not be ſuper- 


M. „„ bid 5543 25 N g 7 48 

! | - Rs $9644 "IA. td: AFL II $3 + 29-05 
The ſecurity to be taken on allowance f a certiorari, 
to remove a conviction of deer-ftealing. 75 . & M. c. 
10. On the game laws, 48 5 . 2 „, 23. ' & 5: 


No judgment or order to be removed by certiorari, 


” 6% a. 4% 


without ſuretzes found. |. 5 Geo. 2. c. 19. 


5 


Certiorari, to remove proceedings of juſtices, to be ap- 
plied for within ſix calendar months, and upon ſix days 
notice to the juſtices. 13 Gee. 2. c 1 9. 
For the ſeveral caſes, in which a certiorari is not grant - 
able, ſee the table to the guarte edition of the Stalutes at 
> 1 ; . 01-059 d e 701 gu: 


Y * 


Form of à certiorari to certify the recoi 
5 1 13 4 . 55S ' Tay” wade 5 
Fron the Third, de. Ti ill mayor and gif 


er E. and ie ewery of them, in aur court at 
the G 2 TE. greeting : Fred, Th py 5 lately in 
| aur ſaid court in the ſaid tity, eccording to the cuftem-of the 
f ſame court, impleaded C. D. late oe Sec. in an ation of debe 
' upon demand of thirty, poynds ; and Sher on, in our ſaid 
court before you, obtained judgment agginſt the [aid C. for 
the recovery of the ſaid debt s and aue, bet r defirous for cer- 
{ tain reaſons, that the ſuid record ſhould by you be certified 
fo ut, do command:.you, that. you fend. under peur ſeals the 
| record of the ſaid recovery, yy all things touching the ſame, 
Wellminſter, ex the day, &c. 
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Py 3s q 
* 15 0. Ass! 
eee. 


a into gur court. before [4s at | | 
' plainly and diftinaly, and in as full and ample manner as it 
| now remains. before pan, N this writ; fo that a 
' on the part Y ibe ſaid A. may. be able ta proceed to the exe- 
cut ion of the ſaid judgment, and da what hall appear tous 
of right ought to be done. Witneſs, SC. 1225 
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to the hundred of Fgerdon. 
a cerium r. dee Common Fin. 


© Cervilarit, 
that is, retriStio potur, payable dy their tenants; and ſuch 


ten called cerws/arii, from cero 
ae, their chief — volgarly n 
a beet or ale brewer. | 


de Lucy miles, dedit T home. miniſtro damos de Thelesford, 
Kari deans & as Mare, edificare; cn ceruris 
S ineladere, . Cart. priorat. de Thelcsford; MS 
Ceſſat Erecutio, | Tutreſpab apainſt'two-pe 
be tried and found againſt dne, and the plaintiff takes his 
execution againſt him, the writ will abate as to the other; 
for there ought to be a egſat gxecytio till it is tried againſt 
the other deſendant. 10 I . 11. See Execution, &c. 
Ceſſavit, Is a vrit that lies in divers caſes, upon this 
ape as greens, that » * whom it is brought, bath 
ſuch ſervice,: or to pay 
kad by his tenure; and hath not- | 
upon his lands dr tenements ſufficient goods or chattels to 
be diſtrained. F. N. B. 280. And if a tenant for years 
of land at a certain rent, ſuffers the ee 
„and there is no ſuch diſtreſs. to be had upon the 


ſuch a . 


land ; then the landlord hall recover the land: but if the 
tenant come into court before judgment given, and ten- 


der the arrearages and damages, and ſind ſecurity that he 
ſhall ceafe zo more in payment of the rent, ad a tenant 


ſhall not loſe his land. Terms de Ley, 
By Ratute, if a fee-farmer ceaſe to pay "his rent two 


years, the leſſor may have a eſavit, and recover the land: 


and in this caſe, the heir of the demandant may maintain. | 


a egſavit againſt the heir or aſſignee of the tenant. - 6 £2. 
1. ca · 4+ But in other caſes, the heir may not bring this 
writ for cefſure in the time of _ anceſtor: and it lies 
not but for annual. ſervice,” rent, and ſuch like; not for 
homage or fealty. If a man ceaſe. to pay his rent and 
ſervices for two years, and incloſe the land, ſo as the lord 
cannot diftrain, if he lay not open the gates or hedpes of 
the land which make the ineloſure, the lord ſhall: have a 
c:ſſavit, although the tenant hath ſufficient cattle upon the 
land to be diſtrained for the rent: for the land ought to 
be open, and likewiſe there ſhould be ſufficient to diſtrain 
for the rent, c. And where the tenanr-ſufferech- the 


land to lie freſh, not occupied for two years together, [it | 


is faid this writ will He. | New Mar. By. 463, 464. 
The lord ſhall have a writ of cuir againſt tenant for 
life, where the reinainder is over in fee to another: 


the tenant in tail: though if a man make a gift ia tail, 
the remainder over in ſee to another, or to the heirs of | 


the tenant in tail, chere the lord of whom the lands are 
holden immediate, ſhall have a ceſſavit -againft the tenant 
in tail, becauſe that he is tenant to him, Cc. id. If 
the lord diftrains pending the writ of cſavit againſt! his 
tenant, the writ ſhall abate. The crit caſavit is directed 


to the ſheriff, To command A. B. that, &c, be render to | 


C., D. one meſſuage, which be bolds by certain ſervices, 


and which ought to come 10 the | ſaid C. ee, bed | Jos 


tute, &c. becauſe the faid A. in doing 1541 Her vice 


ceaſed tuo years, & . 
Cefſavie de Cantarfa, Lies where 2 en gives lead to 


done in two the donor or his heirs mall have this 


Star. Wefim: 2. cup. 41. 


ceſſure. 


„ in Ireland, 


in the Ker. 22 Hen. 8. cap. 3. Caſe or teafſe 


is an exaction of victualz, at a certain rate, 

garriſon. Antig. Hibernis. 

< Ceffion, (Cate) A ceafing, yielding up, or giving over. 

And is when an wer = = way mig diſhop, or a 
of a ge another ce, without diſ- 

— r not qualified, Cc. Ia hoth caſes 


their firſt benefices are become void, and are in the law | 


faid to be void by ceffon: and to thoſe beneßcen that the 
had who was created biſhop, the king ſhall oy 


Foe that time, whoever is patron of them; aud in 
other caſe the patron may preſent, Cowel. Dr 


In ancient records | 
Tue Saxons had a duty called oe Tg, 


A mound; fence, or incloſure;«-— Willielmes | 


rſons; if it | 


but alſo 1 | 
| thereby all his eccleſiaſtical proferments which 
fore, whether Wee or without. cure, are _— 
Laugh. 19. But it is not the: election of any 
a biihop, and 'confirmation/thereof, that Jad rat 
former preferments, until conſecration be alſo had: 
by diſpenſation of retainer, a biſhop may retain N 
; all of thoſe preferme nu be was intitled to before be was 
| biſhop. Dyer 223. The: ceflion on promotion of a 
biſhop, not makin 1 avoidance. in the common way. 
' and i it 4 bing by the king's means that the thay are void, 
tation in-ſuch. a caſe is only as it were an 
atoms of one life for another, intitles lakes ale e king to pre- 
; ſent to thoſe livings, and as he is ſupreme patron. Ceſſion 
makes a living void, without any reſignation, e 
don, Se. ide Black, Com. 1”. 392. «if; 
Ceſſez, (Lat.) A loiterer; but more particularly ſed 
for him who craſerb, or negletis ſo long to perform a duty, 
that he thereby incurs the _ of the 5. Old . 


2 Ceſtui que Uie, iu be foo 


| Bye „ 
Ceſlure, or calcr. Is uſed fob 1 den overs or 
| panics from. Stat. Vin. 2. c. 1 
Ceſtui que Truſt, ls be to whoſe uſe or. benefit, ano 
ther man * enfeofted or ſeiſed of lands or tenements. 
Anne 12 2. cap. 30. And lands of tru 
| may be delivered i cxcaion, wi gy any 2 ed 
in 2raff for another. 29 Car. 2 And ſee 19 H. 7. 
. 15. 27 H. 8. c. 10. If dee n intruſted doch not 
perform his tra, he is compellable in the Chancery, &c. 
_ © Ceſhui que Ade, (Fr. ce d , g, de gui) Signiſies 
him to whoſe #/e any other man is enfeoſfed of lands or 
' tenements. 1 Nep. 133. Feoffees to uſes were formerly 
deemed owners of the lands z but now the poſſeſſion is ad- 
Judged in cu que a/e, and without any entry he may 
bring aſſiſe, c. bros. 27 * 8. 6. 10. Co. Elis. * | 


See Lg. 
whola life lends or te- 


but 
the donor of an eftate-tail ſhall not have a <ofavir agaĩnſt 


any houſe of religion or parſon, to ſay divine ſervice, pro- 
vide alms for the poor, Cc. If the ſaid ſervices be not dim. 


writ againſt him that holds the land thus given, aſter fach | 


Celle, Signifies" an . and is mentioned 
. ſoldiers in F 


| nements are granted. Perk. 97. And if tenant for term 
of another's life dieth, while Hi gae die ig living; now, 
by the Common law, he that firſt entereth, ſhall bold the 
land as'occupant during ſuch other perſon's life. Co. Lit. 
' 41, 388. Bat this is prevented by making leaſes for the 
lives of others to the leſſees, their heirs or executors, 


during the life of cefful gue wie, c. And the Star. 29 
Car. 2. cap. 3. n ſoch lands for a See Occu- 


pant. 
Chacea, 1 4 fiation of game more extaped than a 
park, and leſs than a foreſt: and is ſometimes taken for 
the liberty of chaſing or hunting within ſuch a diſtrict. 
Aud according to Blount it hath another ſigni i cation, 5. 6. 
| the way through which cattle are drove to ap pe — 8 
monly called in ſome places 2 drove way; Us f 
nino iam del chaceam per quam A. 2 
| ture.” Bratton, lib. 4. c. 44. Vide Chaſe, -+ 
\ Chaceare ad /epores, wel wnlpes: To hunt bare or fox. 
iet, Sc. chaceare ad lejores & wles in maneris 
de Doxham.. Cartular. Abbat. Glaſton, MS. 87. 
- -*Chacurus, (from the Fr. chaſſtur) A horſe for the 
| chaſe; or | rather a hound or dog, en Rot. 7 
| Johan, 15 
_ Chake, from th Fr, 4er 1 hoes, whence our d 


Chafe wax, An officer 10 8 chen bitter the wax 
for ſealing of the writs, and ſuch other inſtruments as are 
there made to be iſſuedout: ſo in France calefactores ceræ 
Vent, qui regis aw in Chancellaria ceram imprimunts 
Coraſius. 
ee Seem I treit wares * 8 and 

t uſe chaffering for buying ing, though we take 
it wa be generally a kind of mn rt 3 thing for 
another. It is mentioned in the Stat. of 3 Bd. 4; c. =_ 

Chains, (bangizg in). By 25 Ges. 2. . 37. T 
judge before whom a murderer is convicted ſhall, in gal. 
ſing ſentence, direct him to be executed on the next day 
but one, (unleſs the ſame ſhall be Sunday, and then on 
the Monday following), and that his body be delivered to 


the — — to be diſſected and anatomized; and that 


the may direct his body to be afterwazds hung in 
. chains 


reren 


chains; but in 10 0 ate is be buried without di "I 
A power is allowed to the judge, upon and ſafficient 
cauſe; to ref = the execution, and x the other re. 
ſtraints of x Bart. Com. 4 Fi 1. 
—— or r Shaker of vals, contains -thirty- * 
buſhels heaped ap, according to the buſhel ſealed for that 
purpoſe at Guildhall, London. Stat. 16 & 17 Car." +. c . 
Chalking. The merchants of the ſtaple require to be 
eaſed of divers new impoſitions, 46 — 1. eres 
wharfage, Oc. Not. Parl. 50 Ed. 3. 
Challenge, Calma (from the Pr. an 8 is uſed 
in the law for an exception to jurors, who are returned to 
paſs on a trial. And this challenge to jurors is either wa 


0 4 


 afinity'to the latncf or defendant z orif FEM _ We 
is returned at the nominarion of che plaintiif or Rin wk 


if a knight be not raed, when 4 is arty, &c. 
Go. Lit. 156, . 5 .. pu: 80 


ant is tenant to the fert, or if the "ſheriff ; ſon bath 
married the daughter of the party, t. and is alſo when 
either party cannot take any principal chall⸗ but 
ſheweth'cavſe of favour; and cauſes of favour ate 1 Infivite. 
But where the King is party, one ſhall not challenge the. 
array for Nabu, though the King may do it. 3 
425 597. Where ha enge is to rhe 9 by 466 of” 

indred to the ſheriff, Yoo ſhew how. 1051 aud then 


Challenge'to the meer where the plainof ot defend” 


to the array, or to the poll? to che array is, When exce the thallenys is ood. 1 Nel Ar. 423. dne .of the. 
tion is taken to the whole number impanelled ; and arties is of affinity to 4 Juror, f "the Juror hath married the 
poll is, when ſome one or more are excepted , 1 laintitf“s daughter, Cc. 'If 0 uror hath given a Verdict 
not indifferent. | 0 dre in the cauſe, matter ; If one Iabouts a juror 
Challenge to Jurors is alſo divided into challenge principal to give his verdict; if after is rerorned 4 juror eats aud 


"4 
5 


or peremptory'; and challenge pur tauſe, i. . upon cauſe or | drinks at the charg of either party; if the Plafntiff, Ec. 
reaſon: challenge principal or peremptory, is that which | be his maſter, or the jurör h4th 405 intereſt in che thin 
the law allows without cauſe alledged, or further ex- be. 636. r. theſe are challenges to the favaup. | 2 Ret. 


amination; as a priſoner at the bar, arraigned for felony, . Hob. 294. 

may challenge peremptorily the number allowed him by wr the juror is convicted and attainted of Fete fe- 
law, one after another, alledging no cauſe, but his own Jony ; perjury, adjudged” to the pilfor) 4 other pusih- 
diſlike, and they ſhall be put off, and new taken in their 2 whereby he becomes da pe or is outlawed, or 
places: but yet there is a differeate between ry + excommunicate; thefe are all principal challenges: but in i 
principal,” and challenge peremptoty; this being theſe caſes and others, he that challengeth, is to ſbew the 1 
only in matters criminal,” and barely without wy 8. record: if he will have it take place as 4 principal a 9 
ledged; whereas that is in civil actions for the moſt part, lenge; -otherwiſe he muſt conclude to. the favour, unleſs it, _ 

and by aſſigning ſome ſuch 'cauſe of exception, as being 55 a record of the ſame cou ry Co. Co. Lit. 1 17 A erſon 158 

found true the law allows.” Staundf. P. C. 124, 157. Lamb. | under proſecution for any crime, may 7 ind aca,” i 
Eiren. lib. 4. cap. 14. In treaſon, and Ten treaſon, the challenge any of the red jury, ag being odtlawed, TP Van 9 of 
number of hirty-five jurors may be pere N << oh or returned at the inftance of the proſecuror or. not te- 18 
lenged;without ſhewing any cauſe, in Ra of Ii turned by the proper officer, Sc. 5 Hawk. B C. N = 
in murder and felony, Faventy : and more may be Born j As a peer ought not to be ſworn on Juries, he m | 
lenged ſhewing cabſe. Co, Lit. i 55. 22 . 8. e. 14. | challenged: but a peer of bas realm tried fot werde or 
1 P. & M. cap. 10. eh, wag ſha not challenge an of his 'peers; Trials | per 
A perſon indicted of would may ehatlen! ge urg ur ats 'A Juror may bee allenged or, ated, as, Well 

of thoſe retutbed on the panel of jurors to 6Y Mick! with- Wl for any crime; as defect of birth, "where he is ati Alien 
out cauſe: ſhewn; and if two or more are to be tried, they ee Ws age, becauſe à minor: of bf eſtate, for war of nn 
may challenge ſo many each, but then they are to'be tried * ounds per annum free hold & c. in the fame county, 2, * 
ſingly, or aff may challenge that number in the 10 1 pr. 2 taleſm in five: pounds a 17 i,” by Stat. 705 IW. 1 
be tried Jointly.” 3 Salk 81. By Stat: 3 Hen. 7. e. 4. M. Pugs op In corpbratioh t 1225 wol 55 RE 18 
In tredſon for compaſſing to kill he King, Wes 58 Wc pounds in $0608, "ute quali l be Told for * 18 
1 0 1 


lenge ſhall-be 5 but for malice. If 28 ons cba. ffelonies: 874“. 23. Hen.'8 8. K. WW oo. Vie 
lenge perempto! rily more than 8 he is to be dealt” ok for high treafon, ever) 97 8 gh & ftee-⸗ 
with 2s one ſtanding mire, c. And” Gs dere old as is required By 1 Vp. Lolo 24. Aod 


jurors there, Fe 4 BODE © lands or goods of one 5 1 


. 


which take away the benefit ob cler gy from felons, exclude? =I 

thoſe their elergy whb perẽmptori V. challenge more than re Fan value, 057 1 Stat. 3 Geo. +4 Fay _ 

twenty, whereby they ate liable"to JuGt e death“ * A principal ale ing found true, is of- 

Hawk.'P.C. 414, Vi. 22" Hy 8.7. 28 H. 8. c. each COT it to Iciers: > if ſome of Joy, 

1 EAG. C 12. e. li. 3 SP. . 9. But ir or noel Ya edge t 1 . be tried 

the offender be within the benefit of clerpy > the 74. the Jury, whether ih! it ent Li, its 2 10 a 

lenge alk be over. ruled, and the þy! 10 Py 5 pon bis en challenge is made to the 10 1 coy uit a poi | 

trial. heb Re Y Triers, Who are worn, "ahd then the cau bor” 
The King cannot Gale peremprofily in mirder, bel. bs 1 to them, Which may bes called ao e koh * 


without ſhewing eauſe. Moor 59 Rol * And by Ser. pp to try; and if it is proved "hpi the . t 2 it Yer, 
ie fo 2 5% Fr 


2 


Ed. 1. Stat. 4. if thoſe Who p r the King - that. they are not iat Tent 1mpage ach 1 
lenge a juror, they ſhall 5 n' the 'cauſe; and If they 85 of record: but it the favour 1s" not 3 bas, 10 * 


alledge not à good cauſe, the inqueſt ſhall? be tüken“ Ail they fay that the Jury Was Ihdigerentty impat Nhe. * * | 
peremptory challenget are to be taken by the afty hin- Fre 17 goes on . enrfy. of the, 


ſelf; and where there are divers challe 7 miſt be” er 

taken all at once. But there can be 1 (hal an < e ky Jet *W prince alle,! 1 Aut a ſufor, — 4 
jury is full; and then the array 55 £2 — c —＋7 75 12 ot afterwards 225 Un : at J 1155 for. fav Ute, and Wire 
one of chem is orn. Hb. 2 E'Kiing is his forthe tBallenge? but a v WA be wy to *. 
party, if the other ſide e ballen e 1 the Hu ber 6s, a fer made to the thay = 1 19 25 x Jar 7 
allowed by law, he ought to ew“ the cauſe of his chal. is to be impanelſed by ns oner, 1 7 the array is 


lenge / — my "3" Bulf, 191. A defendant Mall quatked for partialjty, c. of. gf Fett. "It there 3% . 
hes all cauſes _ „5 desde the King fall ew gag f challenge a ainſt thi ſheri the rec is to be 1 
any, 2 Hawk 413. 'the King 'ought” not to fhew®] ditected to the Coro lers ; 244 if; 19 85 A ae, challenge 1 
his cauſe of chellieh? * all the Jurors are called over; ag aint thew, the c jurt ; will a 1 ele certain elifors, rain i 
for if there are enough beſides thofe rde there will ofe return no cballen e n taken to the array, thouglt 1 
be no occafion to ſhew any cauſe why he challenged the” 8 7.0 be to the polls. Trials ger 47 bg. If 
others: but if there are not enough, yy he mull her F plafutiff or ge range e. 1% 
the eauſe of his challenge.” Baym n A the ſheriff, or the ſher1 againſt ther, ie 427% 1 
There may be a rincipal 8 a challeagt to the array, of challenge : and either of the par zes have 20 on 6f 
and 2 challenge to the favour: a principal cauſe of (hal. febt wot the ſheriff; or if the ſheriff hath. ai fy parcel 
lenge is in reſpe&t of partiality or default of the ſheriff, | of lan ding on the ſame title 25 the e or if, 
Ge. and not in feſpect of the perſons returned; and this he, or 5 ailiffs 15 returned the jur be under the 
partiality in the Pry may be by reaſon of kindred; N dittren of "either pirty, Ge. Tete 2 r r r 


4 challenge. 


num — 
e 1 2 a 
* N Dr 2 
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1 N „i. 154. | Where: ene of the jurors hath 4 the Groom of che Stole), and alſo; of the wardrobes; of 
ſilit at aw depending with the plaintiff, it is good challenge..; artificers retained in the King's ſervice, meſſengers, come - 
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| ſworn on the jury. And if the defendant do not appear at 


laws, ſtatutes and chronicles: as firſt there is Lord Great 


Sil 129. An aftion depending betwixt either of che 
parties and a juror, implying malice, is cauſe of challenge: 
and a juror may be challenged for holding lands by the 
ſame title a the. defendant. 2 Less. 40. If a perſon. 
owes ſuit of court, Sc. to a lord of à hundred who, is 
plaintiff, it is a principal challenge, as he is within the 
diſtreſs of the plaintiff. Dyer 176. But it is ſaid to be 
no challenge that a perſon is in debt to either party, 1 
Nel/. 4br. 426. A juror returned by a wrong name, may 
be challenged and withdrawn, fo that the jury ſhall not 
be taken; yet a tales may. be granted. 1 Lil. Abr. 260. 
And if a juror declares the right of either of the parties, 
Sc. it is cauſe of ages. of though it hath been ruled. 
that it is not ſufficient cauſe of ch » that a juror de- 
livered hisopinion touching the title of the land in queſtion; 
becauſe his opinion may be altered on hearing the evi- 
dence. Paſeb. 23 Car. J. A. F 72 

If there are two demandants in a real action, or two 
tenants, and one c a jurer, and the other will not, 
the juror (the challenge being allowed) ſhall be drawn 
againſt the reſt. 11 H. 6. 15. Feat, Cent. 114. To ſay 
of a perſon to be tried for any crime, that be it guilty, or 
<will be hanged, &c. is good cauſe of challenge; but the 
priſoner mult prove it by witneſſes, and not out of the 
mouth of the juryman, who may not be examined: and 
though a juryman may be aſked upon a woire dire whether 
he hath any intereſt in the caſe, or whether he hath a 
freehold, c. yet a juryman or a witneſs, ſhall not be 
examined, whether he hath been convict of felony, or 
guilty of any crime, Sc. which would make a man diſ- 
cover that of himſelf which tends to make him infamous, 


and the anſwer might charge him with a miſdemeanor, | 


1 Salk. 153. | | 

; Default of hundredors is cauſe of challenge by the Com- 
mon law; but by ſtatute 4 & 5 Arn. c. 16. every venire 
facias for trial of iſſues in any court of record, ſhall be 
awarded of the body of the proper county; * this 
extends only to civil cauſes, and not to appeals of felony, 
indictments, Cc. | Sag” 

In a writ of right, four knights were returned; they 
muſt appear with their ſwords, or it will be good cauſe 
of challenge. Moor 67. If one challenge a juror, and the 
challenge is entered, he may not afterwards have him 


the trial when called, he loſeth his challenge to the jurors, 


though he afterwards Trg 1 Lil. Abr. 289. When] pro 


the jury a at 2 tr the ſecondary calls them 
to 53 bids the plaintiff and deſendant to at- 
tend their „Oc. Peremptory challenge taken 
away in high traaſen, per 33 H. 8. c. 23. But this ſeems, 
to be altered or rather by 1 2 P. & M. c. 10. 
/e8. 7, Cc. Vide theſe two ſtatutes in the guarto edition 
with the references, in_the margin of the ſame.—Alſo 
vide 10 H 11 F. 3. c. 23. 24 Geo. 2.c, 18. And 726. 
10 Stat. tit. Challenge, Juries. See Jury, _ TE: 

ge to fight, either by word or letter, or to be 
the bearer of ſuch challenge, puniſhable by fine and im- 
Qwent, or information.  Yide Black, 


priſonment, on indi 
Cam. 4 J. 149, 150. bh 5 
 Chamberdekins, or Chamber-deacons, were certain poor 
triſþ ſcholars, .cloathed in mean habit, and living. under 
no rule; baniſhed England by Stat. 1 Hen. 5. cap. 7, 8. 
Chamberlain, / Cameraria) Ia variouſly uſed. in our 


Chamberlain of Exgland, to whoſe office belongs the go- 
vernment of the palace at Wi/minfter, and upon all ſolemn 
occaſions the keys of We/ftminfler-Hall, and the court of 
Requeſis are delivered to him; he diſpoſes of the ſword of 
ſtate to be carried before the King when he comes to the 
parliament, and goes on the tight hand of the ſword next 
to the King's perſon: he has the care of providing all 
things in the- of Lords in the time XP parliament ; 
to him belongs livery and lodgings in the King's court, 
&c. And the geatleman uſher of the black rod, yeoman 
uſher, Cc. are under his authority. e e 
The Lord Chamberlain of the Houſhold has the over- 
Sght and government of all officers belonging to the 
g's chamber, (except the bod · chamber, which is under 


- 


dians, revels, muſick,. Je. | The ſerjeants at arme are 
likewiſe under his inſpection ;; and the King's chaplaine, 
hyficians, apothecaries, ſurgeons, barbers, e. And he 
th under him a Vice- Chamberlain, both being always 


| Privy Counſellors. 


4 4 


There were formerly Chamberlains of the King's courts. 
7 EA. 6. cap. 1. And there are Chamberlains of the Ex- 
chequer, who keep a controlment of the pells of receipts 
and exitzs, and have in their euſlody the leagues and 
treaties with foreign princes, many ancient records, tbe 
two famous books of antiquity called Domeſday, and the 
Black book of the Exchequer 3 and the Randards of money, 
and weights, and meaſures are kept by them, There ae 
alſo Under-chamberlains of the Exchequer, who make 
ſearches for all records in the treaſory ; and are concerned 
in making out the allies; & The office of Cham ber- 
lain of the Exchequer is mentioned in the Stat. 34 U 35 
H. 8. cap. 16, Beſides theſe, we read of a Chamberlain 
of North Wales. Stowe. 9. 641. 775 1 Ni 
A Chamberlain of Chefer,, to whom it belongs to re- 
ceive the rents and revenues of that city; and When there 
is no prince of M ales, and earl of Chefler, he bath the re- 
ceiving and returning of all writs coming thither out of 
any of the t 7 loin el tb 494; 
The Chamberlain of Londons, who is commonly the 
receiver of the city rents payable into the chamber; and 
hath great authority in making and determining rights of 
freemen, concerning apprentices, orphans, & c. = 
Chambers of the King, (Regie camera) The havens 
or ports of the kingdom are ſo called in our ancient re- 
cords. . Mare Claaſ. fol. 422. 
Chambze depinſt, Anciently St. Edward's chamber, 
now called the painted chamber. 
Champartr, or cbamperty, rampi partitia, (from the 
Fr. champ, a field, and parti divided, or the Lat campus, 
and partitio, becauſe the parties in champerty, agree to 
divide the thing in queſtion) Signiſies a bargain with the 
plaintiff or defendant in any ſuit, to have part of the land, 
debt, or other thing ſued. for, if the party that undertakes. 
it prevails therein. Co. Lit. 368. Thie ſeems to have 
been an angient. grievance in our nation; for notwith- 
ſanding the ſeveral ſtatutes of 3 £4. 1. cap. 25- 13 Ed. 
. e. 49. 28 Ed. 1. c. 11. and 33 Ed. 1. Stat. 2, fc. | 
and a form of a writ framed to them; yet 4 E9..3.cap. 11. 
and 32 Hes. 8. c. 9. enacted, That whereas former ſtatutes 
provided redreſs for this evil in the King's Bexch only, 
from henceforth it. ſhould be lawful for juſtices of the 
Common Pleas, juſtices of aſſiſe, and juſtices. of peace in 
their quarter ſcflions, to ipquire, hear and determine this 
and ſuch like caſes, as well at the ſpit of the King, as of 
the party: and this offence is puniſhable; by Common law 
and ſtatute; the Stat. 33 Ed. 1. Stat. 2. makes the of- 
fenders liable to thiee years impriſonment, and a fine at 
the King's pleaſure, By the Stat. 28 Ed. 1. c. 11. it is 
ordained, that no officer,. nor any other, ſhall take upon 
him any buſineſs in ſuit, to have part of the thing in 
'plea; nor none upon any covenant, ſhall give up his 
right to another; and if any do, and be convicted there - 
of, the taker ſhall forfeit to the King ſo much of his lands 
oods.as amounts to the value of the part purchaſed, 


» 
and 
Oe. Ard . AFM: 416665 
In the conſtruction of theſe. ſtatutes, it hath been ad- 
judged, that under the word covenant, all kinds of pro- 
miſes and contracts are included, whether by writing, or 
parol: that rent granted out of land in variance, is with- 
in the ſtatute of champerty: and grants of part of the thing 
in ſuĩt made merely in conſideration. of the maintenance, 
are. within the meaning of this ſtatute ; but not ſuch as 
are made in conſideration of a precedent honeſt debt, 


r ſuch maintenance. 


| which is agreed to be ſatisfied with the thing in demand 


when recovered, F, N. B. 172. 2 Inft. zog. 2 Rol. 
Abr. 113. 1 v0 i { ; ” 4 2 * ABEL. 

It is faid not to be material, whether he who brings a 
writ of champerty, did in truth ſuffer any damage by it; 
'or whether the plea whereip it is alledged be determined 
or not, 1 Hewk, 257. A conveyance executed pending 
a plea, in purſuance of a, bargain made before, is not 


within the ſtatutes againſt champerty : and if a man 10 
chaſe 


* 


fs 
. 
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2 Rol. Abr. 113. Bat it hath been held, that the pur», | Champs des Mats, and Jes champs de Mai, Aſfemblies 
chaſe of land hile a ſuit of equity concerning it is de- of the ancient Ga, to deliberate on whatever related td 
pending, is within che purview of the. ſtatute 28 E. 1. the general welfare of the nation, © Theſe aſſemblies were 8 
Stat. 3. c. 11. Moor 665. A leaſe for life, or years, ot | called champs, becauſe, according to the cuſtom of all the 5 
a voluntary gift of land, is within the ſtatutes of cham -- barbarous nations, they were held: in the open air, in 


and not to maintain, it is not chanperty. F. NM. B. 272. | 


perty but not a ſurrender made by a leſſee to his leſſor: 
or a-conveyance relating to lands in ſuit, made by a father 
to his ſon, &c. 1 Hawk, P. C. 8588. 
The giving part of the lands in ſuit, after the end of 
it, to a counſellor for his wages, is not champeriy, if there 
be no precedent bargain relating to ſuch gifts. but if it 
had been agreed between the counſellot and his client be- 
fore the action brought, that he ſhould have part for his 
wages, then it would be champerty, Bro. Champert. 3 1 
And it is dangerous to meddle with any ſuch gift, fince it 
carries with it a ttrong preſumption of champerty. 2 lu. 
564. If any attorney follow a cauſe to be paid in groſs, 
when the thing in ſuit is recovered, it hath been adjudged, 
that this is champerty. Hob, 117. Every champerty im- 
plies maintenance; but every maintenance. is not chan - 
perty; for champerty is but a ſpecies of maintenance. Crom. 
Jur. 39. 2 Inſt. 208. And: puniſhed in the ſame man- 
ner. ati. Com. 4 H 1345 ... 
 Champertozs, By ſtatute, are thoſe who move pleas or 
ſuits, or cauſe them to be moved, either by their o.] 
procurement, or by others, and ſue them at their proper 
colts, to have part of the land in variance, or part of the 
gain. 33 Ed. 1. Stat, 2. Champertores, vel campi 
participes, ſunt gui per ſe wel per alios placita movent, vel 
movere faciunt, & ea ſuis ſumptibus  proſequantur ad campi 
partem, vel pro parte lucri habenda. Stat. 2. Artic, ſuper . 
Champion, -{campio) Is taken in the law not only for 
him that fights a combat in his own cauſe, but allo. for 
him that doth it in the place or quarrel of another. Brag. 
lib. 3. trad. 2. cap. 21. And in Sir Edward Biſpe's notes 
on Upton, fol. 36. you will find that Henry de Fernelerg, 
for 30 marks fee, did by charter covenant to. be champion 
to Roger abbot of G/afienbury. An. 42 Hen. 3. Theſe 
champions, mentioned in our law books and hiſtories, were 
uſually: hired; and any one might hire them, except par- 
ricides, and thoſe who were accuſed of the higheſt, of- 
| fences; before they came into the field, they ſhaved their 
heads, and made oath that they believed the perſons who 
hired them, were in the right, and that they would de- 
fend their cauſe to the utmoſt of their power; which was, 
always done on foot, and with no other weapon than a 
ſtick or club, and a ſhield: and before they engaged, 
they always made an offering to the church, that God 
might aſſiſt them in the battle. When the battle was over, 


the puniſhment of a champion overcome, and likewiſe, of 


the perſon for whom he fought, was various: If it was the 
champion of a woman for a capital offence, ſhe was burnt, 
and the champion hanged: if it was of a man, and not for 
a capitab crime, he not only made ſatisfaction, but had 
his right hand cut off; and the man was to be cloſe con- 
fined in priſon, till the battle was over. Brad. lib. 2. 
e end bas woriflunnadd gupn 
Champion of the King, Ccampio regis) Is an ancient 
officer, whole office it is at the coronation of our Kings, 
when the King is at dinner, to ride armed cap- a- per into 
Veſiminſter-Hall, and by the proclamation of a herald 
make a challenge, That if any man ſhall deny the King's 
title to the crown, he is there ready to defend it in ſingle com- 
bat, Ce. Which being done, the King drinks to him, 
and ſends him a gilt cup with a cover full of wine, which 
the champion drinks, and hath the cup for his fee. This 
office, ever ſince the coronation ef King Richard II. when 
Baldwin Freville exhibited his petition for it, was adjudg- 
ed from him to Sir John. Dymocke bis competitor, (both 
claiming from MarmiF), and hath continued ever ſince | 
in the family of the Dymeckes; who hold the manor of 
Scrivelſby in Lincolnſhire, hereditary from the Marmians, 
by grand ſerjeanty, viz. That the lord thereof ſhall be 
the King's champion, as aboveſaid. Accordingly Sir Ed. 
award 'Dymocke performed this office at the coronation of 


ſome plain, capable of containing. the vaſt number of 
erſons who had a right to be preſent. They were de- 
ominated thamps Je Mari and ds Mai, from the months 
n which they were held. Every freeman ſeems to have 


Hiſt. Emp. C. v. 1 V. 357. 
Chance, | 


: 


26, 7. See Homicide, | 


parated place, or chancel, encom paſſed with bars, to de- 
fend the judges, and other officers from the preſs of the 
public. And Cancellarius originally, as Lupanus thinks, 


ſignified; only the regiſter ir court; Grapharios, ſeil. qui 2 
conſcribendis & excipiendis judicum actis dant operam : but 


this name and officer is of late times greatly advanced, 


anciently heard equitable cauſes himſelf, _ Y 
All other juſtices in this kingdom are tied to the ſtrict 


bath power to, moderate the written law, governing his 
judgment by the law of nature and conſcience, and or- 
dering all things zux/a equum & bonum: and having the 
King's power in theſe matters, he hath been called the 


treatiſe, the Chancellor originally precided over a political 
college of ſecretaries, for the writing of treaties, grants, 
and other public buſineſs ; and that th ; © ity 


fy 


his counſel in the palace, where one ſupreme court for 


cellor became a judge to hear and determine petitions to 
the King, which were referred to him; and 1o the end, 
as buſineſs increaſed, the people intitled their ſuits to the 
Chancellor, and not the King: and thus the Chancellor's 
equitable power had by degrees commencement. by pre- 
ſcription. Hiſt. Chan, p. 3, 10, 44. HG. 
Staundford ſays, the Chancellor hath two powers; one 
abſolute, the other ordinary; meaning. that although by 
his ordinary power, in ſome caſes, he muſt obſerve the 
| form of proceeding as other inferior judges; in his abſo- 
lute power he is not limited by the law, butby conſcience 
and equity, according to the circumſtances of things. 
And though Pelydore Virgil, in his hiſtory of England, 
makes William the Firſt, called the Congueror, the founder 
of our Chancellors; yet our antiquary Mr. Dagdale, has 
ſhewn that there were many Chancellors of England long 
before that time, which are mentioned in his Origines 
Juridiciales, and catalogues of Chancellors ; and Sir EA. 
ward Coke in his fourth Iaflitute ſaith, it is certain, That 
both che Britiſb and Saxon Kings had their Chancellors, 
whoſe great authority under their Kings were in all' pro- 
bability drawn from the reaſonable cuſtom of neighbour- 
ing nations and. the Civil law, | 5 
He that bears this chief magiſtracy, is ſtiled the Lord 
High Chancellor of Great Britain, which is the "higheſt 
honour of the long robe; being made ſo per traditionem 
. magni figilli fibi per dominum regem, and by taking his 
oath: and a Chancellor may be made ſo at will, by pa- 
tent, but it is ſaid not for life, for being an ancient office, 
it ought to be granted as hath been Fry ach: 2 Jul. 87. 
But Sir award Hide, afterwards Earl of Clarendon, had a 
patent to be Lord Chancellor for life, though he was diſmif. 


King Charles II. And a perſon. of the name of  Dymocke 


ſed from that office, and the patent declared void. 1814. 338. 


* 


ad a right to be preſent in theſe aſſemblies. Robert. : 


Vhere a man commits an unlawful act, by 
isfortune, or chance, and not by deſign, it is a deficiency _ 
f the. will; as here it obſerves a total neutrality, and 

doth not.co-operate with the deed; which therefore wants 

one main ingredient of a crime. Yide Black, Com. 4 . 


| Chancelloz, (Cance//arias). Was at firſt only 4 chief 
notary or ſcribe under the Emperor, and was called Caz- _ 
cellarius, becauſe. he ſate infra Carcellos; to avoid the 
crowd of the people. This word is by ſome derived from 
Cancello, and by others from Cancellis, an incloſed or ſe- - 


not only in this, but in other kingdoms; for he is the 
chief adminiſtrator of juſtice, next to the ſovereign, who 


rules of the law, in their judgments ; but the Chancellor 


keeper of the King's conſcience. According to a. late 


Rh 5g - 3,309 t court of equity | 
under the old conſlitution was held before the King and 


| buſineſs of every kind was kept: and at firft the Chan- 
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By the Sat. 5 Eliz. cap. 18. the | | 
Keeper have one and the ſame r and therefore ſihte 
that ſtatute, there cannot be a Lord Chancellor and Lord 
Keeper at the ſame time; before there migbt, and bath 
been. 4 If. 78. King Hex. 5. bad a greit ſeal of 
gold, which he delivered to the Biſhop of Deybam, and 
made him Lord Chancellor, and alfo another of filver, 
which he delivered to the Biſhop of Loxdox to keep; but 
at this day there being but one great ſeal, there cannot 
be à Lord Chancellor and Lord Keeper at once, and be- 
cauſe they are bur one office, as is declared by's Elia. 
c. 18. and the taking away the feal determines the office. 
1 Sid. 338. But the Lord Bridgman was Lord Keeper, 
and Lord Chief Juſtice of the Common Pleas, at the ſame 
time; which offices were held not to be inconſiſtent. 
Hid. By 1W.& M. cap 21. Commiſſioners appointed 
to execute the office of Lord Chancellor, may exerciſe all 
the authority, juriſdidtion, and execution of laws, which 
the Lord Chancellor, or Lord Keeper, of right ought to 
uſe and execute, Ic. ſince which ſtatute this high office 
hath been ſeveral times in commiſſion; though generally 
on the diſmiſſion of a Chancellor, till another was ap- 


pointed. W 
The Lord Chancellor, now there is no Lord High 


and he not only keeps the King's great ſeal, but all pa- 


peruſed by him before ſigned: and be has the diſpoſal 
of all eccleſiaſtical benefices in the gift of the crown un- 
der 20. a year in the King's books, Which has occa- 
fioned this office to be formerly poſſeſſed by a clergyman. 
He by his oath ſwears well and truly to ſerve the King, 
and to do right to all manner of people, c. In his 
judicial capacity, he hath divers aſſiſtants and officers, 
wiz. The Maſter of the Rolls, the Maſters in Chancery, 


fc. And in matters of difficulty, he calls one or more of 


the chief juſtices, and judges to aſſiſt him in making his 
decrees; though in ſuch caſes they only give their ad- 
vice and opinion, and have no ſhare of the judicial au- 
thority, : | | ; 

As to the Maſter of the Rolls, he hath jadicial power; 
arid is an aſſiſtant to the Lord Chancellor when preſent, 
and his deputy when abſent, but he has certain cauſes 


affigned him to hear and decree, which he uſually doth on 
certain days appointed at the chapel of the rolls, being 
aſſiſted by one or more Maſters in Chancery : he is, by 


virtue of his office, chief of the Maſters of Chancery, and 
chief clerk of the petty-bag office. | 

The twelve Maſters in Chancery ſit ſome of them in 
court, and take notice of ſuch references as are made to 
them, to be reported to the court, relating to matters of 
practice, the ſtate of the proceedings, accounts, &c. and 
they alſo take affidavits, acknowledge deeds and recog- 
niſances, &c. 85 

The fix clerks in Chancery tranſact and file all pro- 
ceedings by bill and anſwer; and alfo iſſue out ſome pa- 
tents that paſs the great ſeal; which buſineſs is done by 


their under clerks, each of whom has a ſeat there, and 


whereof every fix clerk has a certain number in his office, 
uſually. about ten 

The curſitors of the court, four and twenty in number, 
make out all original writs in Chancery, which are re- 
turnable in C. B. c. and among theſe the buſineſs of 
the ſeveral counties is ſeverally diſtributed. 

The Regiſter is a place of great importance in this 
court, and he hath ſeveral deputies under him, to take 
cogniſance of all orders and decrees, and enter and draw 


them up, c. 
The Maſter of the Subpœna Office iſſues out all writs 


of ſabpæna. 

The Examiners are officers in this court, who take the 

depoſitions of witneſſes, and are to examine them, and 

make out copies of the depoſitions. | 
The Clerk of the Affidavits files all afiJavits uſed in 

court, without which they will not be admitred. 

The Clerk of the Rolls fits conſtantly in the rolls to 

wake ſearches for deeds, offices, Ic. and to make out 


copies. | 
The Clerks of the Petty-Big Office, in number three, 


have great variety of bulinels that goes through their | 


td „ 


* 
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to ſuits for and 


office have ſeveral clerks under them oo 
The Uther of the Chancery had formerly the receiving 
and euſtody of all money ordered to be depoſited in court, 
and paid it back” again by order: but this buſineſs hath 
been of late aſſumed by the Maſters in Chancery. 


Lord Chancellor and J hands, in making ont wriu of ſammy: tor parliamenty 
cone d elires fob biſhops, patents ſor cuſtomers; '/iberares 
upon extent of ſtatute- ſtaple, and recovery of recogui- 
ſanees forſeited, c. And alſo relating 
_ againſt privileged perſons, S. And the clerles of this 


* 


And anne 2 Geo. 1. c. 32. 4 new offieer was appointed - 


dy ſtatute, called Aceountant- General, to receive the mo» 


ney lodged in eourt, and convey the ſame to the Bank, to 


be there kept for the ſuitors of the court. 

Fben there is a Serjeant at Arms, to whom perſons 
ſanding im contempt are brought up by his ſubſtitute as 
priſoners, b a | i | | "op 

A Warden of the Fleet, who receives ſuch priſoners as 
ſand committed by the court, &'c, | 
And beſides theſe officers, there is a Clerk of the Cr 

in Chancery; Clerk and Controller of the Hanaper; 


Clerk for inrolling letters patent, &c. not employed in 


proceedings of equity, but concerned in making out com- 
miſſions, patents, pardons, Qc. under the great ſeal; and 


Steward, is accounted the firſt officer of the kingdom; collecting the fees thereof. A Clerk of the Faculties, 


| for diſpenſations, licences, Sc. Clerk of the Prefehta- . 


tents, commiſſions, warrants, &c. from the King, are | tions, for benefices of the crown in the Chancellor's gift; 


Clerk of Appeals, on appeals from the coarts of the 
Archbiſhop to the court of Chancery: and divers other 


| officers, who are conſtituted by the Chaneellor's com- 


miſſion. 8 . 

Chancellor of the Dutchy of Lancaſier, A great officer, 
whoſe office is principally to determine controverſies be- 
tween the King and his tenants of the dutchy land, and 
otherwiſe to direct all the King's affairs belonging to that 
court. The Chancellor is the chief judge of the Dutchy 
Court, who in difficult points of law is uſually aſſiſted by 
two judges of the Common law, out of one court or other, 
to decide the matter in queſtion: this court is held in 
Wefminfter-Hall, and was formerly much uſed in relation 
to fuĩts between tenants of dutchy lands, and againſt ac- 
countants and others for the rents and profits of the ſaid 
lands. Under the Chancellor of the Dutchy, are an At- 
torney of the Court, one Chief Clerk or Regiſter, and 
ſeveral Auditors, Ge. This officer is mentioned in the 
Stat. 3 Ed. 6. c. 1. and 5 id. c. 26. 6&0 of 

Chancellor of the Exchequer, Is likewiſe a great officer, 
who it is thought by many was originally appointed for the 
qualifying extremities in the exchequer: he ſomtimes firs 
in court, and in the exchequer-chamberts and with the 
judges of the court, orders things to the King's beſt bene- 
fit. He hath by the Stat. 33 H. 8. e. 39. power with 
others, to compound for the forfeitures upon penal ſta- 
tutes, bonds and reeognizances entered into to the King: 


| he hath alſo great authority in the management of the 
royal revenue, &c. whieh ſeems'of late to be his chief 
| buſineſs, being commonly the firſt commiſſioner of the 


treaſury, And though the court of equity in the Exche- 
quer- chamber, was intended to be holden before the trea- 
ſurer, Chancellor, and barons; it is uſually before the 
barons only. When there is a Lord-treaſurer, the Chan- 
cellor of the Exchequer is Under treaſurer. 

Chancellor of the Order of the Garter, Stow's Annals, 
pag. 706. Chancellor of the 8 Sec 9 Hen. 5, 
c. 8. Chancellor of tht Dioct/e, 32 Hen. 8. c. 15. Ch. 
cellor in Cathedral Churches : his office is thus deſcribed 
in the Monaſticon, and the ſtatute of Lirchbfield, via 
Lictioner legendas in etclefia per fo vel per ſuum vica- 
rium aufcultare, male ligentes emendare, /cholat comferre, 
Agilla ad canſas conferre, literas capituli facere & con: 
fignare, libros fervare, quotieſeunq; voluerit predicationes 
in ecclefia vel extra eceleam pradieare, & cui woluerit 
pradicationis officium affignare. Mon. Angl. tom. 3. p. 
24+ 339, Ca | 

Chancemedlep, (from the Fr, chance, lapſus, and 
meter, miſcere) Signifies the caſual killing of a man not 
without the killer's fault, though without any evil inten- 
tention; and is where a perſon is doing a lawful aft and a 
perſon is killed by ehanee thereby: for if the act be un- 
lawful, it is felony. If à perſon caſts (not intending 

harm) 
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death: it is chancemedley and miſadventure. 3 if. 56. 
Dali. 35 1. 


the Chancery, and there judgment given: though if there 


c H A 
4 * * 


harm). a ſtone, which happens to hit one, whereof he dit: 
or ſhoots an arrow in a highway, and another that paſſeth 
by is killed therewith: or if a workman, in throwing 
down rubbiſh from à houſe, after warning to take care, 
kills a petſon: or à ſchool · maſter in correRing his ſeho : 
lar, a maſter his: ſervant, ot an officer in whipping a cri- 
minal, in a reaſonabhle manner, happens to occaſion his 


But if a man throws ſtones in a highway, where per- 
ſons uſually paſs: or ſhoots an arrow, Ac. in a market 
place, among a great many people: or if a workman caſt 
down rubbiſh from a houſe; in cities and towns, where 


people are continually. paſſing: or a ſchaol- maſter, &c. | 


correct his ſervant or ſeholar, c. exceeding the bounds 
of moderation, it is man- flaughter; and if with an im- 
proper inſtrument of correction, as with a ſword or iron 
bar, or by a kieking, ſtamping, c. in a cruel manner, 
it is murder. Terms de Ley, H. P. C. 31, 58, Sc. Kel. 
40, 65, 113. If a man whips his horſe in a ſtreet to make 
him gallop, and the horſe runs over a child and kills it, 
it is manſlaughter: but if another whips the horſe, 
it is manſlaughter in him, and chancemedley in the rider. 
H. P. C. 48, 59. And if two are fighting, and a third 
perſon coming to part them is killed by one of them, 
without any evil intent, yet this is murder in him; and 
not manflaughter by chancemedley or miſadventure : and 
if they were met with prepenſed malice, the one intend- 
ing to kill the other, then it is murder in both. Terms 
de Ley, In chancemedley the offender forfeits his goods; 
but hath a pardon of courſe. Stat. 6 Ed. 1. c. 9. See 
Homicide, © © LJ 430 | 

Chancery, {cancellaria) Is the higheſt court of judi- 
cature in this kingdom next to the parliament, and of very 
ancient inſtitution. The juriſdiction of this court is of 
two kinds; ordinary, or legal; and extraordinary, or 
abſolute. The ordinary jariſdiction „ is that wherein the 
Lord Chaneellor, in his proceedings and judgments, is 
bound to obferve the order and method of the Common 
law; and in ſuch caſes the proceedings have been uſually 
in Latin, and filed or inrolled in the petty-bag office: 
and the extraordinary or unlimited power, is that juriſ- 
diction which this court exercifes in caſe of equity, 
wherein relief is ta be bad by way of Eagliſb Bill and 

The Ordinary Court holds plea of recogniſances ac- 
knowledged in the Chancery, writs of /cire facias for 
_ of letters patent, writs of partition, &c, and alſo 
of all perſonal actions, by or againſt any officer of the 
court; and by a&s of parliament of ſeveral offences and 
cauſes: all original writs; commiſſions of bankrupt; 
of charitable uſes; of ideots, and lunacy, Cc. iſſue out 
of this court, for which it is always open; and ſome- 
times a ſuperſedeas, or writ of privilege, hath been here 
granted to diſcharge a perſon out of priſon: one from 
hence may have an habeas corpus, prohibition, (fc. in the 
vacation; and here a-ſubpeana may be had to force wit- 
neſſes to appear in other courts, when they have no power 
to call them. 4 inf. 79. 1 Danv. Abr. 776. 

But in'' proſecuting cauſes, if the parties deſcend to 
TNue, this court cannot try it by jury; but the Lord Chan- 
cellor delivers the record inte the King's Bench to be tried 
there; and after trial had, it is to be remanded into 


a. 


be a demurrer in law, it ſhall be argued and adjudged in 
this court. ee ID ID? 

When there is a demurer upon part, and iſſue upon 
part, the record being in B. R. that court ought to give 
judgment, becauſe there can be but one execution; and if 
the record come thither entirely, they cannot ſend it 
back again.” 1 Mod. Rep. 29. Bat ſee 4 inf. 80. Up- 
on a judgment given in this court, a writ of error hes 
returnable in B. R. 4 . 80. : : 

The Extraordinary Court, or Court of Equity, proceeds 
dy the rules of equity and confſeience, and moderatos the 
rigout of the Common law, conſidering the intention ra- 
ther than the avords of the law, It gives relief for and 
againſt infants, notwithſtanding their minority: and for 
and againſt married women, notwichſtandiug their cover- 


tare: in ſome caſes a woman may ſue her huſband for 


child: this court may confirm title to lands, though on 
| hath loſt his writings; render convey ances, defective thro 


ſtances, &c, 2 Yent. 340, A bond, where neither the orig 
1 


| Haſntohancay. the may. ſue him when Be is, beyGiid. fest 
e. and be compelled to anſwer without e all 
frauds and deggits; for which, there is no redreſs. at Con 
mon Jaw : all breaches. of truſt and confidence; I 
accidents, as to reliens obligors, mottgagors, &c, againſt 
penalties and forfeitares;, where the intent was to | 
debt, are here remedied : for in Chancery, a forfeituze, 
Oc. ſhall not bind, where, a. thing may be done after, or 


1 Kol. Abr. 373. JVVCCVCVVVVVC 6 

Alſo this court will give telief againſt the extremity of 
unteaſohable engagements, entered into withont conſider- 
ation: and make executors, &c. give ſecurity and pay 
intereſt. for money that is to lie long in their 3-8, Here 
executors may ſue one another, or one executor alone be 
ſued without the reſt: order may be made for performaneę 
of a will: it may he decregd who ſhall have the tuition a 


2 


** 


* 


; 


* miltake,- Cc. good and perfect; but not defects in a vo- 
luntary conveyance, unleſs where intended as a proviſion 
for younger children. _ ee, e 
In Chancery, copyholders may be relieved againſt the 
ill uſage of their lords: incloſures of lands that are 
common be decreed; and this court may decree mogey 
or lands given to charitable uſes: things in action upon 
aſſignment on conſiderat ion: oblige men to account with 
each other: avoid the bar of actions, by the ſtatute of 
limitations, c. for debts thus barred, are ſtill debts in 
equity, and the duty remains. Where the money may 
be conſidered as a d#po/tum, and that there was a truſt. 
2 Vent. 345« Vide 1 Danv. Abr. 749, 759, Cc. 1 Salk, 
14% 9963 ef 
7 in all caſes where the plaintiff can have his remedy 
at law, he ought not to be relieved in Chancery: and 
thing which may be tried by a jury, is not triable in this 
court. Dany. 763. Alſo long leaſes, as for 1000 years; 
naked promiſes; verbal agreements not executed; eſtat; 
deriv'd under conceal'd titles, c. have been refoled relief 
in this court: and mortgages are not relievable in equity 
after twenty years, where no demand has been made, or 
intereſt paid, or there are not other particular circum- 
cipal nor intereſt hath been demanded in 20 years, 
be preſumed in equity to be ſatisfied, and be 2 
be cancelled; and a perpetual injunction may be grante 
8 proceedings thereon. 1 Ch, Rep. 79. Finch. Reps 


7 . | | ate: 4 

A deed appearing to be cancelled, has been decreed to 
be a good deed, on ſpecial circumſtances: and a defen- 
dant having ſuppreſſed a ſettlement, whereby a remain- 
der in tail was limited, Fc, upon proof that the deed 
came to his hands, the plaintiff had a decree in Chancery 
to bold the eſtate. 1 Ch, Caf. 249. 2 Fern. Rep. 389. 
Articles of agreement upon marriage reduced into writ- 
ing, though not ſigned by either party, being proyed to 


Alſo an agreement in writing made fince the ſtatute af 


| frauds, has been decreed to. be diſcharged by parol. 


i Vernon t Rep. 240. An underhand agreement may be 
ſet aſide as fraudulent; and articles, a deed of conveyance 


in Chancery for fraud, where the party was impoſed upon. 
Ibid. 205. A deed not fraudulent at firſt, may become 
ſo afterwards; and if one add a. ſeal to a note, "oe is 
good without it, he will loſe his ſecurity ; and a bill of 
exchange being gained by fraud, equity will relieve a- 
gainſt it, and decree that the money ſhall be repaid, &c. 
2 Vern. 123, 162. | | | 


A releaſe ſhall. be avoided for fraud, where there is 


ſuppreſſio weri, or ſuggeſtio falſi; and a releaſe may be ſec 
aſide in Chancery by reaſon of the miſapprehenſion pf 
the party that gave it. 1 ern. Rep. 20, 32. A will 
concerning lands, may be avoided.in a court of equity 
when obtained by fraud: a, mortgage made hy a man 
ſubſequent to his will hall be xevocation pro tagte poly 
in equity, and not of the whole will, Ce. 2 Ch. Rep. 97. 
An heir may be relieved in equity againſt a contingept 
contract, made during his father's life, pay.a large Hin 
of money, if he guilivgs his father, when it jp uncop« 


3 


compenſation. made for it. 1 Danv. 752. 2 ent. 352; 


executed, and a fine in purſuance thereof, were ſet afide 


be agreed to, were decreed to be performed. 2 Fern. 200; 
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ſcionable, 2 Chan. Rep. 397. And a broker who had 
made it his buſineſs to ſell goods at extravagant rates to 
young perſons, to be paid five for one upon the deaths of 
Rar Levi was decreed to deliver up -ſecurities thus 
obtained for great ſums, on payment of what he had 
really paid to the plaintiff, and for his uſe, We, 1 Vers. 
wy purchaſer of land, without notice of an incumbrance, 
ſhall not be hurt thereby in equity; and in pleading a 

urchaſe, the defendant ought to deny notice of incum- 
— Se. No intereſt will be allowed in Chancery 
for book-debts; nor thall intereſt money be allowed to 
be made principal on ſecurities, ſo as to make intereſt 
upon intereſt, unleſs it be where intereſt money is reduced 
to a ſtated ſum, &c, 3 Ch. Rep. 65. 1 ern. 169. 2 


Ch. Rep. 286. 
It has been held, that the court of Chancery cannot aſ- 


ſeſs damages for a treſpaſs, c. but it ought to be aſcer- 
rained by a jury at law, and not otherwiſe. 1 Ch. Rep. 230. 
A bill may be brought for diſcovering the contents of a 
letter, which would diſcharge the plaintiff of an aQtion at 
law, before verdict. 3 C5. Rep. 17. Indentures of ap- 
prenticeſhip have been decreed to be delivered up, and 
the money given with the apprentice to be paid back by 
the matter, on ill uſzge of the apprentice; Cc. Finch 
Rep. 125. Charity lands being let at a great under. value, 
as was found by inquiſition, on a commiſſion of charita- 
ble uſes, the leaſe was avoided in equity, and the leſſee 
decreed to pay the arrears in rent according to the firſt 
value, and to yield up the poſſeſſion. 2 Vera. 415. 

A grazier's cattle, driving to London, were diſtrained in 

unds for the innkeeper's rent, and in replevin the 
landlord bad judgment at law; but the grazier was re- 
lieved in equity againſt it. 2 Fern. Rep. 129. Trials 
and iſſues at law are frequently directed out of the court 
of Chancery; and ſometimes it is ordered, that, after 
trial, the parties ſhall reſort to the court on the equity re- 
ſerved, &c, This court will not retain a ſuit for any 
thing under 101. value, except it be in caſes of charity; 
nor for lands, &c. under 40s. per anmmmm: and refuſes 
relief in ſuits where the ſubſtance of them tends to the 
overthrow of an a& of parliament; or any fundamental 
point of the Common law. „ 

If a man loſes his obligation, he ſhall not be relieved 
for his debt, being againſt a maxim in law. 1 Danv. 
754. And an executor in a court of equity. ought not ro 
be compelled to pay legacies before bonds, Gf. for this 
is againſt the common law: ſo in many other caſes, bid. 
756. And where a man by his own act deſtroys his re- 
medy at law, he ſhall not be relieved in equity: but in 
caſe of an apparent fraud, or in a dubious caſe in law, of 
which the party could not have conuſance, relief may be 
had in equity againſt a ſtatute. 16id. 755, 759. De- 
fendants may not be regularly reteved in Chancery, after 
judgment at law: though decrees are made in ſuch caſes: 


but on perſons being committed for non- performance, 


they have been formerly diſcharged by habeas corpus. 
Co. Eliz. 2:0. 1 Rol. Rep. 252. 1 Nelſe Abr. 432. 
It is common to give relief in Chancery, notwithitand- 


Ing there is an agreement between the parties that there 


ſhall be no relief in law or equity. 1 Med. 141, 305. 
And where a party hath both law and equity on his ſide, 
it will prevail againſt equity only. 1 Danv. Abr. 773. 
which vide. If a portion be given to a woman, provided 
ſhe marries not without conſent of a certain perſon, al- 
though ſhe marries without ſach conſent, the ſhall be re- 
lieved in Chancery, and have her portion; but if the 
portion, on ſuch marriage, had been limited over to ano- 
ther, it would be otherwiſe. 1 Danv.' 752. 1 Med. 
300. If a father, on the marriage of his ſon, take a 
| bond of the ſon that he ſhall pay him ſo much, Ac. this is 
void in equity, being adjudged by coercion while he is 
under the awe of his father. 1 Salt. 158. Alſo where a 
ſon, without privity of the father, treating the match, 
gives bond, to return any part of the portion, in equity it 
is void. Thid. 156. A man is not bound to diſcover the 
conſideration of a bond generally given, which in itſelf 
implies a conſideration, Hard. 200, If a fattor to a 
merchant hath money in his hands, it ſhall be accounted 


bis own ; for equity cannot follow money; but it may | 


toc. 


ſhall have his remedy in Chancery, 


4 * 1 
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| goods to make them the merchant's, which may be known, 


though money cannot. 1 Salk, 26e. 


Money articled to be laid out in land, ſhall be taken as 
land in equity, and deſcend to the heir. 1bid. 154. 
Perſonal eſtate in the hands of executors, ſhall be applied 
in diſcharge of the heir, where there are ſufficient aſſets to 
pay the debts and legacies. | 1 Danv. 770. There ſhall 
be no bill in equity againſt an executor, to diſcover aſſets 
before a ſuit commenced at law. Hard. 115. Sed gu. 
Legal aſſets ſhall be applied in à courſe of adminiſtration ; 
but equitable aſſets amongſt all the creditors proportion 
ably, on a bill brought, Sc. 2 Vers. Ch. Rep. 62. 
Where truſtees convert money raiſed out of land for pay- 
ment of debts, to their own uſe, the heir ſhall have the 
land diſcharged, which hath borne its burden, and the 
truſtees are liable to the debts: in equity, 1 Salk, 153. 
If leflee for years, without impeachmeat of waſte, about 
the end of his term cuts down timber-trees, the court 
of Chancery by injunction may ſtop: the cutting down of 
the trees, it being againſt the public good to deſtroy tim- 
ber. 1 Rel. Abr. 380. And tenant after poſſibility of 
iſſue extinct, or for life, diſpuniſhable of waſte, may be 
{topped in equity from pulling down houſes,  &c. 1 
Danv. 761. EN in AA - 

The king cannot create a court of equity at this day; 
but the ſame muſt be done by act of parliament. - 4 Inf, 
84. And though the power of the Chancery is very 
great, and it may reſtrain other courts that exceed their 
juriſdiction, and remove ſuits to itſelf by certiorari, yet 
it is no court of record; and therefore tis ſaid can bind 
the perſon only, and not the eſtate of the defendant, 
And if he will not obey the decree of the court, he 
muſt be committed to the Fleet till he does, 1 Danv. 
Abr. 749. | = 

There are ſeveral ſtatutes relating to the court of Chan- 
cery, By 28 Ed. 1. c. 5. The court of Chancery is to 
follow the king. By the 18 EA. 3. flat. 5. The oaths of 
the clerks. in Chancery are appointed. The Chancellor 
and "Treaſurer may correct errors in the Exchequer. 
Whoſoever ſhall find himſelf grieved with any ſtatute 
36 Ed. 3». C. 9. 


31 Ed. 3. flat. 1. c. 12. And ſee 15 KR. 2. c. 12. 17 


R. 2. c. 4 H. 8. c. 9. 


No ſulpæna, or other proceſs of appearance, ſhall iſſue 
out of Chancery, Oc, till after a bill is filed, (except bills 
for injunctions to ſtay waſte, or ſuits at law commenced), 
and a certiñcate thereof brought to the /ubpeng office. 4 


& 5 Ann. c. 16. And for preventing vexatious ſuits, it 


is enacted, that upon the plaintiff's diſmiſſing his own bill, 
or the defendant's diſmiſſing the ſame for want of proſe- 
cution, the plaintiff ſhall pay to the defendant full coſts, 
&c. Stat, ibid. Perſons in remainder, or reverſion of 


any eſtate, after the death of another, on making affidavit 


in the court of Chancery, that they have cauſe to believe 
ſuch other perſon dead, and his death concealed by the 
guardian, truitees or others, may move the Lord Chan- 
cellor to order ſuch guardian, truſtees, &c, to produce 
the perſon ſuſpected to be concealed; and if he be not 
produced, he ſhall be taken to be dead, and thoſe in re- 
verſion, &c. may enter upon the eſtate: and if ſuch per- 
ſon be. abroad, a commiſſion-may be iſſued for his being 
viewed by commiſſioners. Stat. 6 Ann. c. 18. | 
Infants under the age of twenty-one years, ſeiſed of 


eſtates in truſt, or by way of mortgage, are enabled by 


ſtatute to make conveyances thereof; or they may be 
compelled thereto, by order of the court of Chancery, 
Sc. upon petition and hearing of the parties concerned. 
7 Ann. c. 9. See the ſtatute of 4 Geo, 2. c. 10. whereby 
ideots and lunaticks ſeiſed of eſtates in truſt, {Fc. may 
make conveyances by order of the Chancery, &c, By 
the following acts the power of the maſters was abridged, 
on their miſemploying the ſuitors money, which is now 
to be paid into the bank of England : and an additional 
ſtamp-duty, on writs, proceſſes, &c. is granted for re- 
lief of the ſuitors, and as a common ſtock of the court of 
Chancery. 12 Geo. 1, c. 32. & 33. All orders and de- 
crees made and ſigned by the Maſter of the Rolls, ſhall 
be deemed and ha to be good and valid orders and de- 
crees of the court of Chancery; but not to be inrolled till 


ſigned 


A ” XY Fx 


toned by the Lord Chancellor, and ſubject to reverſal, 
Co by him, Stat. 3. Geo, 2. . 30. 4 4 7 5 Ros 
A defendant pot appearing after ,/ubpzxa iſſued, but 
Keeping out of the way to avoid being ſerved with the 
,roceſs ; on affidavit that he is not to be found, and ſuſ- 
fied to be gone beyond ſea, or to abſcond, Wc. the 
court of Chancery may make an order for his appearance 
at a certain day, a Copy of which is to be publiſhed in 
the Gazette, Ic. and then, if he do not appear, the plain- 
tiff's bill ſhall be taken pro confeſſo, and defendant's eſtate 
ſequeſtered, tc. But perſons out of the kingdom, 
returning in ſeven years, may have a rehearing in fix 


months, and be admitted to anſwerz otherwiſe to be 


final decree. 5 Geo. 2. c. 252. 

ww 1. c. 24. 5 of the fan's caſh is to be 
laced out at intereſt, for defraying the charge of the 
Accountant General's office, And fee 23 Geo, 2, c. 25, 
for making good deficiencies to the clerk of the hanaper, 

d for augmenting the income of the Maſter of the 
"I Geo. 3. c 1. The king is empowered to grant a 
ſam not exceeding 50000. per annum to the Chancellor. 
By 4 Geo. 3. c. 32. Part of the ſuitor's caſh to be 
placed at intereſt, to be 7750 — to the Accountant General 's 
| third clerk, and other purpoſes. =o 
_ he proceedings in Flt ap are, firſt to file the bill of 
complaint, ſigned by tome counſel, ſetting forth the fraud 
or injury done, or wrong ſuſtained, and praying relief, 


1 


after the bill is filed, proceſs of ſulpæna iſſues to compe! 


the defendant to appear: and when the defendant ap- 


ars, he puts in his anſwer to the bill of complaint, it 


there be no cauſe for plea to the juriſdiction of the court, 
in diſability of the perſon, or in bar, Sc. Then the 
plaintiff brings his replication, unleſs he files exceptions 
againſt the anſwer as inſufficient, referring it to a Maſter 
to report, whether it be ſufficient or not; to which report 
exceptions may be alſo made. The an/aver, replication, 
and rejoinder, tc. being ſettled, and the parties come to 


2 


iſſue, witneſſes are to be examined upon interrogatories, 


either in court, or by commiſſion in the country, wherein | 


the parties uſually join; and when the plaintiff and de- 
fendant have examined their witneſſes, publication is to be 


made of the depofitions, and the cauſe is to be ſet down 


hearing, after which follows the decree. 

the ing diſmiſſeth his own bill, or the defendant 
diſmiſſeth it by reaſon of want of proſecution, as already 
obſerved, or if the decree is in behalf of the defendant, 
the bill is diſmiſſed with colts to be taxed by a Maſter. 
If the defendant doth not appear, on being ſerved. with 
the proceſs of ſubpœna, in order to anſwer, upon affidavit 
of the ſervice of the writ, an allachment will iſſue out 
againſt him: and if a nor eff inventus is returned, an at- 

tachment with proclamation goes forth againſt him; and 
if he ſtands further out in contempt, then a commiſſion of 
rebellion may be iſſued, for apprehending him, and bring- 
ing him to the Fleet priſon, in the execution whereof the 
perſons to whom directed may juſtify breaking open doors. 
If the defendant ſtands further in contempt, a ſerjeant at 
arms is to be ſent out to take him; and if be cannot be 
taken, a ſequeſtration of bis land may be obtained till he 
appears. And if a decree, when made, be not obeyed, 
being ſerved upon the party under the ſeal of the court, 
all the aforementioned proceſſes of contempt will iſſue out 
againſt him, for his impriſonment till he yields obedience 
to it, | 3 : 

If a bill in Chancery be exhibited againſt a peer, the 
courſe is for the Lord Chancellor to write a letter to him; 

and if he doth not put in his anſwer, then a JSubpena 

iſſues, and then an order to ſhew cauſe why a ſequeſtration 

ſhould not go forth; and if he ſtill ſtands out, then a 

ſequeſtration ſhall be had; for there can be no proceſs of 
contempt againſt his perſon. Where there is any error 

in a decree in rel law, there may. be a bill of review, 


o 


which is in nature of a writ of error; or an appeal to the 


Houſe of Lords. A party grieved with a decree in Chan- 
cery, on petition to the king, it hath been adjudged, that 
the matter might be Aa by the king to the judges; 
who may reverſe the decree, Oc. 3 Buff: 116. 

But it is now uſual: to appeal to the Houſe of Lords; 
which appeals are to be figned by two noted counſel, and 


| 


QOH A 

exhibited by way of petition : the petition. or appeal i 
lodged with the clerk of the houſe of Lords, and read id 
the houſe, whereon the appellee is ordered to put in his 
anſwer, and a day fixed for hearing the .cauſe; and after 
counſel heard and evidence given on both fides; the lords 
will affirm or reverſe the decree of the Chancery; and fi- 
ally determine the tauſe by a majority of votes, Ec. 
Though it is obſerved on an appeal to the Lords from 4 
decree in Chancery, no proofs will be permitted to be 
read as evidence, which were not made uſe of in the Chan- 
cery. Preced. Canc. 212, If a bill be brought where 
the Lord Chancellor is party to the ſuit, it muſt be di- 
rected to the King's Majeſty; for no man may be both 
judge ahd party in a cauſe. See Chancellar. 


proceeding, and the various caſes wherein it relieves, Ac: 
vide Com. Dig. 2 V. tit. Chancery, where thoſe ſubjects 
are fully and methodically treated of. Fo 

Changer, An officer belonging to the king's mige: 
whoſe office conſiſts chiefly in i coin 8 
brought in by merchants or others: it is written after the 
old way, chaunger. Stat. 2 Hen, 6. cap. 12. 
Chanter, /cantator) A finger in the choir of a cathe- 
dral church; and is uſually applied to the chief of the 
hngers, This word is mentioned in 13 Elix. c. 10. At 
St. David's cathedral in Valer, the chanter is next to the 
biſhop; for there is no dean. Camb. Britan. 


Chantrr, or Chauntry. (cantaria) A little church, 


chapel, or particular altar, in ſome cathedral church, c. 
endowed with lands, or other revenues, for the mainte- 


nance of one or more prieſts, daily to firg maſs, and offi- 
ciate divine ſervice for the ſouls' of the donors; and ſuch 
others as they appointed. Stat. 37 Hen 8. cap. 4 1 
Ed. 6. cap. 14. and 15 Car. 2. cap. . Of theſe chan- 
tries mention is made of forty-ſeven belonging to St. 
Paul's church in London, by Dagdale, in his hiſtory of 
that church. In an ancient MS. there is this record 
Sciant, Sc. guod ego Reginaldus Seuard'drdi Willielmo 
Crumpe capellans Cantariz beate Maria de Yarpol, anam 
parcellam paſture, Sc. Dat apud Leominſtrie die Martis 
prox, poft feſtum Sandi Hilarii, An. 7 Hen. 5. | 

Chapel, (capella, Fr. chapelle) Is either adjoining to a 
cburch, for performing divine ſervice; or ſeparate from 


commonly called a chapel. of eaſe And chapels of eaſe 
are built for the eaſe of thoſe pariſhioners who dwell far 


for the /acraments and burials ought to be performed in 
the parochial church. 2 Rol. Abr. 340.—— 4d capellam 
Fig rey baptiſterium neque ſepultura. Selarn of Tithes; 
265. 1 ä 5 
Theſe chapels are ſerved by inferior curates, provided 
at the charge of the rector, c. And the curates are 
therefore removable at the pleaſute of the rector or vicar: 
but chapels of eaſe may be parochial; aud have a right to 
ſacraments and burials, and to a diſtinct miniſter, by 
cuſtom; (though ſubject in ſome reſpeQs to the mother- 
church:) and parochial. chapels differ only in name from 
pariſh churches, but they are, ſmall, and the inhabitants 
within the diſtri are few, In ſome places chapels of 
eaſe are endowed with lands or tithes; and in other places 
by voluntary contributions; and in ſome few diſtrids 
there are chapels which baptize and adminiſter the ſacra- 
ments, and have chapel-wardens; but theſe chapels are 
not exempted from the viſitation of the ordinary, hor the 
pariſhioners who reſort thither from contributing to the 


there; for the chapel generally Belongs 70, and is as jt | 
a fart of the mother- church; 2 the 5 = 
obliged to go to the mother- church, but not to the chapel. 
2 Rol. Abr, 289. And bence it is laid, that the offerings 
made to any chapel are to be rendered to the mother- 


have them. 


Pablic chapels, annexed to pariſh ch 
pariſh churches, ſhall 
repaired by the pariſhioners, as the church is; if be 
ot et perſons be not bound to do it. 2 Infl. 489. Be- 
ſides the fore mentioned chapels, there are free chapels, 


perpetually maintained and provided with a minder 
without charge to the reQor . 2 that cn 2 
Xx. and 


_ 
EMT”; 


— . 
n 


And as to the juriſdiction of the court, its modes of 


the mother-church, where the pariſh is wide, which is 


from the parochial church, in prayer and preaching only; 


repairs of the mother-chyrch.; | eſpecially if they bury 


church; unleſs there be a cuſtom that the chaplain ſhalt 
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d exempt from all ordinary juriſdiction; and theſe are 
— ee lands or rents are harten) beſtowed on them, 
. 37 Her. 8. cap. 4. 1 
por et — = y by noblemen, and others, for ri 
vate worſhip, iu or near their own houſes, maintaine at 
the charge of thoſe noble perſons to whom they belon : 
and provided with chaplains and ftipends by them; whic 
may be erected without leave of the N and need not 
de conſecrated, though they anciently were ſo, nor are 
they ſubject to the juriſdiction of the ordinary. eee 
There are likewiſe chapels u the Univerſities, belonging 
to particular colleges, which, though they are conſecrated, 
and ſacraments are adminiſtered there, yet they are not 
liable to the viſitation of the &;&op, but of the founter, 
2 aft. 363. = - 
Chapeirp, (cape//ania) Is the ſame thing to a chapel, 
as a pariſh to a church; being the precin& and limits 
thereof: it is mentioned in the ſtatate 14 Car. 2 c. 9. 
Chaperon, (Fr ) A hood or bonnet, anciently worn 
by the knights of the garter, as part of the habit of chat 
noble order: but in heraldry it is à little eſcutcheon fixed 
in the forchead of the hor.es that draw a hearſe at a fune- 
ral. See Stat. 1 R. 2. cap. 17. 1 
Chapiters, (Lat. capitula, Fr. cba pitres, i. e. chapters 
of a bo k) Signify in our Common law a ſummary of 
ſuch matters as are to be enquired'of, or preſented before 
jullices in eyre, juſtices of aſſiſe, or of peace, in their 
ſefions Pritton, cap. 3. uſeth the word in this fignifi- 
cation: and chapiters are now moſt commonly called ar- 
ticles, and delivered by the mouth of the juſtice in his 
charge to the inqueſt ; whereas, in ancient times, (as ap- 
pears by Prafton and Britton) they were, after an exhort- 
ation given by the juſtices for the good obſervation of the 
laws and the king's peace, firſt read in open court, and 
then delivered in writing to the grand igqueſt, for their 
better obſervance; and the grand jury were to anſwer 
upon their oaths to all the articles thus delivered them, 
and not put the judges to long and learned charges to lit- 
tle or no purpoſe, for want of remembring the ſame, as 
they do now, when they think their duty well enough 
performed, if they only preſent thoſe few of many miſde- 
meanors which are brought before them by way of in- 
dict ment. | 3 
It is to be wiſhed that this order of delivering written 
articles to grand juries were ſtill obſerved, whereby crimes 
would be more effectually puniſhed: in ſome inferior 
courts, as the court leet, &c. in ſeveral parts of England, 
it is uſual at this day for ſtewards of thoſe courts to de- 
liver their charges in writing to the juries ſworn to enquire 
of offences. Horae, in his Mirror of juſtices, expreſſes 
what thoſe articles were wont to contain. Lib. 3. cap. 
des Articles in Eyre, And an example of articles of this 
kind, you may find in the book of aſſiſes. F. 138. 
. Chaplain, (capellanus) Is moſt commonly taken for 
one that is depending upon the king, or other noble per- 
ſon, to inſtruct him and his ſamily, and ſay divine ſervice 
in his houſe, where there is uſually a private chapel for 
that purpoſe. The king, queen, prince, princeſi, &c. may 
retzin as many chaplains as they pleaſe; and the king's 
chaplains may hold any number of benefices of the king's 
gift, as the king ſhall think fit to beſtow upon them. 
An archbiſbep may retain eight Chaplains ; a duke, or a 
biſhop, fir; marquis or earl, five; viſcoum, four; baron, 
knight ol the garter, or lord chancellor, three; a dutc beſi, 
marc hioneſi. countsſs, baroneſ5, the treaſurer, and contro ler 
of the king's bouſe, the king's ſecretary, dean of the chapel, 
almoner, and maſter of the rolls, each of them two; 
the chief juftice of the king's bench, Ic. one; all which 
may purchaſe a licence or diſpenſation, and take two be- 
ne ces with, cure of ſouls. Na. 22 Hen. 8. cap. 13. 
Alſo every judge of the King's Bemch and Common Pleas; 
and chancellor and chief baron of the Exchequer, and the 
king's atiorney and ſolicitor goncral, may each of them have 
one chaplain, attendant on his perfor, having one bene- 
fice with cure, who may be non-reſident on the fame, by 
Stat. 23 Hen . an n 07 boxontt qe 09 1 | 
And the groom of the fle, Irenſurer of the king's cham- 


17 


ber, and chancellor of the quichy of Lanchſter, 5 


* * 


each one chaplain. Sat. 3 Hen 8. rab. 29. If a noble- 
wan bath his full numbergof ehaplains allow 
| 229 10 1034/5; 957 92 Fg% 
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and retains one. more, who bas 1 1 to hold plu - 
rality of livings, it is not gvod. Crs. Elis. 723. 

A perſon retaining a chaplain, muſt not only be'caps« 
ble thereof at the time of granting the inſtrument of re: 
taiger, but he mult continue capable of qualifying till his 
chaplain is advanced: and therefore if 4 duke, earl, Qt. 
retain a chaplain, ang die; or if ſuch a noble perſon be 
attainted of treafon ; or if an officer, ber to retain a 
chaplain, is removed from his office, the retainer is deter- 
mined: but where a chaplain hath taken a ſecond bene ſice 
before his lord dieth, or is attainted, Cc. the retainer 
is in force to qualify him to enjoy the beneftces. 

And if a - that is aoble' by marriage, afterwards 
marries one under the degree of nobility, her power to re- 
tain chaplains will be determined; though it is otherwiſe 
where a woman is noble by deſcent, if ſhe marry under de- 
gree of nobility, for in ſuch caſe her retainer before or 
after marriage is good. A Garone/5, fc. during the cover- 
ture, may not retain chaplains; it the doth, the lord, her 
huſband, may diſcharge them, as likewiſe her former 
chaplains, before their advancement. 4 Rep. 118. 

A chaplain muft be retained by letters teſtimonial un- 
der hand and ſeal, or he is not a chaplain within the ſta- 
tute; ſo that it is not enough for a ſpiritual perſon to be 
retained by word only to be a chaplain, by ſuch perfon 
as may qualify by the ſtatutes to hold livings, Oc. al- 
though he abide and ſerve as chaplain in the family. And 
v here a nobleman hath retained and thus qualified his 
number of chaplains, if he diſmiſſes them from their at- 
tendance upon any diſpleaſure, after they are preferred, 


yet they are his chaplains at large, and may hold their 


livings during their lives; and ſuch nobleman, though 
he may retain other chaplains in his family, meerly as 
chaplains, he cannot qualify any others to hold pluralities 
while the firſt are living: for if a nobleman could dif- 
charge his chaplain when advanced, to qualify another 
in bis place, and qualify other chaplains, during the lives 
of chaplains diſcharged, by theſe means he might advance 
as many chaplains as he would, whereby the ſtatutes 


would be evaded. 4 Rep. go. 


Chapter, /capitulum) Is a congregation of clergymen 
under the dean in a cathedral church: con egatio cleri- 
corum in eceliſia catbedrali, conventuali, W 2 vel colle- 


giata. This collegiate company is metaphorically termed 


capitulum, ſignifying a little head, it being a kind of 
head, not only to govern the dioceſe in the vacation of 
the biſhoprick, but alſo in many things to adviſe and 
aſſiſt the biſhop when the ſee is full, for which, with the 
dean, they form a council. Co. Lit. 103. The chapter 
conſiſts of prebends or canons, which are ſome of the chief 
men of the church, and therefore are called capita eccle- 


fie: they ate a /piritual corporation aggregate, which they 


cannot furrender without leave of the biſhop, becauſe he 
hath an intereſtin them ; they, with the dean, have power 
to confirm the biſhop's grants; during the vacancy of an 
archbiſhoprick, they are guardians of the ſpiritualities, 
and as ſuch have authority by the Stat. 25 Hen. 8. cap. 21. 
to grant diſpenſations ; likewiſe as a corporation they have 
wer to make leaſes, Fc. | 
When the dean and chapter confirm grants of the bi- 
ſhop, the dean joins with the chapter, and there muſt be 
the conſent cr the major part; which conſent is to be 
expreſſed by their fixing of their ſeal to the deed, in one 
place, and at one time, either in the chapter-houſe, or 
ſome other place; and this conſent is the will of many 
joined together. Dyer 233, A chapter is not capable to 
take by purchaſe or gift, without the dean, who is the 
head of the body: but there may be a chapter without a 
dean, as the chapter of the collegiate church of Sourhuwell; 
and grants by or to them are as effetual as other grants 


by dean and chapter. Vet where there are chapters 


without deans, they are not properly chapters: and the 
chapter in a collegiate church, where there is no epiſcopal 


| ſee, 48 at W:/tmin/ter and Windſor, is more properly called 


a college. | | 
Chapters are ſaid to have their beginning before deans ; 
and formerly the biſhop had the rule and ordering of 


things without a dean and chapter, which were conſtituted 


afterwards; and all the miniſters within his dioceſe were 

as his chapter, to aſſiſt him in ſpiritual matters. 2 Re/. 

# . { . Rep. 
I 


h 
x 
4 
"> 
+= 
Y 
A 
4 
I's 
r 
* 
* LY 
1 
; 
3 * 
. 
- 
* E. 
7 
5 
oy 
x3 
5 
3% 
%i 
Bo 
13 
E 
8 
of 5 
. 
* 
I 
© 
5 | 
. Is 
1 
* . 
1 
= 
-- 
E 
Ag N 
4 
no 
» = 
. 27 
Th 
I 
* 
= 
2 "x 
5 
1 
* 
” 5 
5 
12 
1 : 
* 
* 
5 
wh 
= L 
3 
* 
. 
== 
* x 
2 
4] 2 Ky 
"oF : 
WY 
6 
= 2 
4 
8. 
= 
A 
"I 
* 
.. 
3 
7 
+6 
— 
- 
= 
"ov 
* 
* 
7k 
. 
| N 
> N 
2 
4 
"A 4 
w 
- - © 
2 
_ 
. 
. 
. 4 
* 2 5 
WL 
* => 
* 
->% 
1 
#5 
= 
,* 
7M 
K. 
"= 
* 
" 
5 
= 
th 4 
3s N 
3 
. 
bo 
C - * 
4 
A 
8 
* 
1 
i 
"22 
7 
. 
ry "= 4 
* 4.8 
175 
4, . 
* 
= 
28 
* 
" Ws : 
1 
8 
— 
1 
"3 
"mY 
= 4 
- 8 
— 
"ny 
U . 
5 
. 
3 
„ 
* 
4 
* 
7 
3 
4 
* 
3 
E 
* 
* Y 
x 
p 
* 
* 
A 
J £ 
— 
5 
4 
4 
C 
44 
2 
7 
N 
E 
J 
1 
* 
* 
= 
7 . 
! 
Y 
10 
9 
's 
: 
| 
$ 
, 
8 2 
gr 
* 
* 
* 
E 


Rep. 454. 3 Co. 75+ The biſhop hath a power of vis 


ſiting the dean and chapter: but the dean and chapter 
have nothing to do with what the biſhop tranſacts as or- 
dinary. 3 Rep. 75. Though the bi/bep and chapter ate 


but one body, yet their Ion are for the moſt; part di- 


vided ; as the 4;/bop hath his part in right of his &;/bop- 


rick; the dean hath, a part in right of his dranery; and 


each prebendary hath: a certain part in right of his prebend; 

and each too is incorporated by himſelf, _ 
Deans and chapters have ſome of them eccleſiaſtical 

juriſdiction in ſeveral pariſhes, (beſides that authority 


they have within their own body), execated by their offi- | 
cials; alſo temporal juriſdiction in ſeveral manors belong- 


ing to them, in the ſame manner as biſhops, where their 
ftewards keep courts, c. 2 Rol. br. 229. | It has 
been obſerved, that though the chapter have diſtin par- 


cels of the biſhop's eſtate aſſigned for their maintenance, | 
the biſhop hath little more than-a- power over them in 
his viſitations, and is ſcarce allowed to nominate half 


of thoſe to their prebends, who were originally of his fa- 
mily : but of common right it is ſaid he is their patron. 
Rol. ibid. | 


Charge of juſtices in ſeſſions, tc. See Chapiters, or 


Chapitres. * | 0}. 548 
Charge and Diſcharge, A charge is ſaid to be a thing 
done that bindeth him taat deth it, er that which is his, 
to the performance thereof: and diſcharge is the removal, 
or taking away of that charge, Terms de Ley. Land may 
be charged divers ways; as by grant of rent out of it, by 
ſtatutes, judgments, conditions, warranties, &c. Lands 
in fee-ſimple: may be charged in fee; and where a man 
may diſpoſe of the land itſelf, he may charge it by a rent, 
or ſtatute, one way or other. Lit. /ſe2. 648. Moor Ca. 
129, Dyer 10. If one charge land in tail, and land in 
fee-finple,. and die; the land in fee only Hall be charge- 
ble, Bro. Cha g. 2.9 
Lands intailed may be charged in fee, if the eſtate- tail be 


eut off by recovery: if tenant in tail charge the land, and 


after levy a fine or. ſuffer a recovery of the lands, to his 


own uſe; this confirms the charge, and it ſhall continue. 
1 Co. Rep. 6:, A tenant for lite charges the land, and 
then makes a feoffment to a ſtranger, or doth waite, Sc. 


whereby it is forfeited, he in reverſion ſhall hold it charg- 


ed during his (the tenant's) life: and if one have a leaſe 


for life or years of land, and grant a re t out of it; if af- 


ter he ſurrengers his eſtate, yet the charge ſhall continue 


ſo long as the eſtate had endured, in cafe it had not been 
ſurrendered. . 1 Rep. 67, 145. Dyer 10. 


If one jointenant charge land, and after releaſe to his 
companion and die, the ſurvivor ſhall hold it charged: 
but if it had come to bim by ſurvivorſhip, it would be 


otherwiſe. 6 Rep. 76. 1 Shep. Abr. 325. He that hath 


a remainder” or rever/ion of land, may charge it; becauſe 
of the poſſ;blity that the land will come into on, and 
then the pofſefien-(hall be charged. But where one leaſes 
land for life, and grants the reverſion or remainder over. 
to A. B. who charges the land, and dies, and the tenant 


for life is heir to the fee; in this caſe he ſhall hold it 


diſcharged, for he had the poſſefion by purchaſe, though 


he had the fee by diſcent. Bro. 11, 16. 1 Rep. 62. 
If a rent be iſſuing out of a houſe, c. and it falls 


down, the charge ſhall remain upon the ſoil. 9 E. 4. 20. 


ut when the eſtate is gone upon which the charge was 


grounded, there generally the charge is determined. Co. 


Lit. 349, And in all caſes where any executery thing 18 
created by deed, there by conſent of all the parties it may 
be by deed defeated and diſcharged. 10 Rep. 49; Vide 
*Diſcharge, n 1 

Charitable Cozpoꝛation. A ſociety of perſons in the 
late reign obtained a ſtatute to lend- money to iad⁰ rin. 


poor, at 51. per cent, intereſt on pawns and pledges, to 


prevent their falling into the hands of the pawn-brokers, 
and therefore they were called the Charitable Corporation: 


bat they likewiſe took 5 J. per cent. for the charge of of- 
- ficers, warehouſes, £&c; And in the fifth year of King 


Geo. 2, the chief officers af this corporation, by conni- 
vance of the principal directors, abſconded and broke, 
and defrauded. the public proprietors of great/ſums; for 


relief of the ſufferers wherein, as to part of their loſſes, ' 
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2. Cap. 31, 32. 7 Geo, 2. cap. 1I1ũ11. 

Charitable Uſes, Where any lands, &c.. are given to 
made and taken, (gc. See Chancery and Mortmain, Stat; 
9 Geo. 2. c. 36. Lands given to alms and aliened, may 
be recovered by the donor, 13 Ed. 1. c. 41. Lands, &c: 


may be given for the maintenance. of houſes of correc- 


tion, or of the poor, 35 Elia. c. 7. ed 25, Commil- 
ſioners to inquire of money given to poor priſoners, 22 
& 23 Car. 2. c. 20. ſe#. 11. 32 Geo. 2. c. 28. Jets 


9, 10. Money given to put out apprentices, either by 


pariſhes. or publick charities, to pay no duty, 8 Ann. c. 


| 9. /e4. 40. Mr Norton's Will to Charitable Uſes, 6 Geo. 


3. e 38. 11. Geo, 2. , 37. vt & =— 
See Mortmain. And wide alſo Black. Com. 2 . 273. 
„ 483+ ii] 1663-5 2 
Charks, Are pit - coal when charred or charted, ſo cal- 
led in M orcęſtenſbire; as ſea- coal thus prepared at Nexw- 
ca//ty 1s called rats, .:--.;....* | 
Charre of Lead, Is a quantity of lead conſiſting of 
thirty pig, ach pig containing ſix Fore wanting two 
pounds, and every ſtone being twelve pounds. La charre 
de plumbo conflat ex 30 fotinellit, & guælilet fotinella con- 
tinet 6 petras, exceptis duabus libris, & quzlibet petra con- 
flat ex 12 libris,. Aſſiſa de ponderibus. Rob. 3. R. 
Scot. cap. 22. e | 
Charta, A word made uſe of not only for a charter, for 
the holding an eſtate; but alſo a ſtatute See Magna Charta. 


* 


Chartel, (Er. cartel] A letter of defiance, or chal- 
Tenge to a ſingle combat; in uſe heretofore to decide dif- 
ficult controverſies at law, which could not otherwiſe be 
determined. Blount. | f 5 

Charter, (Lat. charta, Fr. chartres, i. e. inflrumenta) 
Is taken iv our law for written evidence of things done 
between man and man: whereof. Bracton, lib. 2. cap. 26. 
fays thus,  Fiunt. aliguando donationes in ſcriptis, cut in 


chartis, ad perpetuam rei memeriam, propter brevem hominum 


vitam, ic, And: brition, in his 39th chapter, divides 
charters into thoſe of the king, and thoſe of private perſons. 
Charters of the king are thoſe whereby the king paſſeth any 
grant to any perſon or body politick; as a charter of ex- 
_emption, of privilege, Sec. 63 
| Charter of pardon, whereby a man is forgiven a felony, 
or other oftence committed againſt the king's crown and 
dignity; and of theſe there are ſeveral forts, viz. charta 
pardonationis utlagariæ, charta pardonationis ſe defendendo, 
Sc. and others mentioned in Reg Writs 287, 288, Cc. 
Charter of. the foreſt, wherein the laws of the foreſt are 
compriſed, ſuch as the charter of Canutus, Sc. Kutch, 
314. Flea, lib. 3. c. 14. ede 
Charters of private pur ſans are deeds and inſtruments for 
the conveyance of lands, Sc. And the purchaſer of 
lands ſhall have all the charters, deeds and evidences as 
incident to the ſame, and for the maintenance of his title. 
Co. Lit, 6. Charters belong to a. feoffee, although they 
be not fold to him, where the feoffor is not bound to a 
general warranty of the land for there they ſhall belong 


to the fepffor, if they be ſealed deeds or wills in writing: 


but other charters go to the tertenant. Moor Ca. 687. 
The charters belonging to the feoffor in caſe of warranty 
the heir ſhall have, though he hath no land by diſceut, 
for the poſſibility of diſcent after. 1 Rep. 1. See Magna 
Cbanta. ln © BUY? io £ t <4 43 þ 
Charterer, In Czefire, a freebolder is called by this 
name. Sir F. Leys Antig. fol. 356. _ 1 4 
Charter=Governments in America. Our colonies; with 
reſpect to their interior policy, are properly of three ſorts. 
1. Provincial eftabliſbments, the conſtitutions of which 
depend on: the reſpective commiffiors iſſued by the crown 
to the governors, and the ;yfiraions which uſually ac- 
company thoſe commiſſions; under the authority of which, 
provincial aſſemblies are conſtituted, with the power 
of making local ordinances, act repugnant 40: tht laws of 
England. ; SS LES \ I Nix a 14 JT 24 7:15; 
2. Proprietary governments, granted out by the crown 
to individuals, in the. nature of frudatory principalities, 
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charitable aſen, commiſſions. of inquiry, and deeds how 


Charte, A card, .chart, or plan which mariners uſe - 
at ſea, mentioned 14 Car. 2. cap. 33 | 
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with all the inferior regalities; and ſubordinate powers of 
legiſlation, which formerly belonged to the owners of 
ae: yer ſtill with theſe expreſs conditions, 


MWenties palati ö 
that — for which the grant was made be ſubſtantial- 


ly purſued, and that nothing be attempted Which may de- 
regate from the authority of the mother tountry. TEES 
3. Charter governments, in the nature of civil corpora- 
tions, with the power of making &y-/aws, for their own 
exterior regulation, wot contrary to the laws of England; 
and with ſuch rights and authorities as are ſpecially given 
them in their ſeveral charters of incorporation. | 
The form of government in moſt of them 18 borrowed 
from that of England. They have a governor named 
by the king (or in ſome proprietary colonies by the 
p:0p1:et07} who is his repreſentative or depaty; they alfo 
have cour:s of juſtice of their own, from whoſe deciſions 
an ppeal lies to the king and council here in England. * 
Toc'r general affemblies which are their houſe of com- 
mons, together with their council of ſtate, being their 
upper houſe, with the concurrence of the king, or his re- 
preſentative the governor, make laws ſaited to their own 
emergency. Such is the account given by Blackfore in his 


Com. I * 108. 


As 10 the appeal it may not be improper to obſerve, 
that we conceive it is only in the nature of a reference, by 
way of arbitration; the patties entering into bond in 
America, to abide by the determination of the king in 


council here, as the editor CJ. M.) hath been informed 


by a gentlemen well acquainted with the ſubject. 
Charter-land, (terra per chartam) Is ſuch as a man 

holds by charter, that is by evidence in writing otherwiſe 

calied freehold. Anno 19 H. 7. cap. 13. This in the 


time of the Saxons was called beock/and, which was held 
(according to Lambard) with more commodious and eaſy 


conditions than folkland was, i. e. lands held without 
writing; becauſe that was Sreditaria, libera atque immu- 
mis ; whereas, fundus fine ſeripto cenſum pen/itabat annuum, 
argue oficiorum quadam ſervitute ej} obhigatus : priorem viri 


-plerumg; nobiles, atque ingenui; poſteriorem ruftici fere & 
pagan! poſracbant : illam nos vulgo freehold & per chartam ; 


banc ad woluntatem domini appellamus. Lamb. Vide Black, 


Cem. 2 . go. 
Charter⸗partp, (Lat. charta partita, Fr. chartre parti, 


J. e. a deed or writing divided) Is what among merchants 


and ſea-faring men we commonly call a pair of indentures, 
containing the covenants and agreements made between 


them, touching their merchandize and maritime affairs. 


2 Int. 67 3. And charter: parties of affreightment ſettle 


agreements, as to the cargo of ſhips, and bind the maſter 


to deliver tne goods in good condition at the place of 
diſcharge, according to agreement; and the maſter ſome- 


times obliges himſelf, ſhip, tackle and furniture, for per- 
formance, | 


The Common-law conſtrues charter-parties, as near as 


may be, according to the intention of them, and not ac- 
cording to the literal ſenſe of traders, or thoſe that mer- 


chandiſ: by ſea, but they muſt be regularly pleaded. In 


covenant by charter-party, that the ſhip ſhould return to 
the river of Thames, by a certain time, dangers of the ſea 
excepted, and after in the voyage, and within the time of 
the return, the ſhip was taken upon the ſea by pirates, ſo 
that the maſter could not return at the time mentioned in 
the agreement; it was adjudged that this impediment 


was within the exception of the charter-party, which ex- 


tends as well to any danger upon the ſea by pirates and 
men of war, as dangers of the ſea by ſhip-wreck, tempeſt, 
Ec, Stile 132. 2 Rol. Abr. 248. A. 2 

A ſnip is freighted at ſo much per month that ſhe ſhall 
be ont, covenanted to be paid after her arrival at the port 
of Lenden 5 the ſhip is caſt away coming up from the 
Down:, but the lading is all preſerved, the freight ſhall 
in this caſe be paid; for the money becomes due monthly 
by the contract, aud the place mentioned is only to aſ- 
certain where the money is to be paid, and the ſhip is 
intitled to wages, like a mariner that ſerves by the month, 
who if he dies in the voyage, his executors” are to be 
aniwered pro rata. Molloy de Jar. Maritim. 260. If a 
part-owner of a ſhip refuſe to join with the other owners 
in ſetting out of the ſhip, he ſhall not be intitled to his 


; hare of the freight; but by the courle of the admiralty, 


4 


[ 


| the other ownets ought t6 give ſtevrity if the ſhip peri 
in 


C H A 


in the voyage, to make good to the owner ſtan out 
his thare of the ſhip. © Sir Lionel Jenkins, in a caſe of this 
hature, certified that by the law marine and courſe of th& 
admiralty, the plaintiff was to have no ſhare of the 
freight; and that it was ſo io all places, for otherwiſe 
there would be no navigation. Lex Mertut. 100. See 
Freipht. | EY A 
| Sol of charter-parties of affreightment are ſold ready 
printed. 708 NT, | ' | | 

Chartis Redvendis, Is a writ which lies againſt him 
that hath charters of feoffment entruſted to his keeping, 
and refuſeth to deliver them. Reg. Orig. 159. 

Chafe, (Fr. chaſe) In its general fignification is a great 
quantity of woody ground lying open, and privileged for 
wild beaſts and wild fowl: and the beaſts of cha pro- 
perly extend to the buck, doe, fox, Ce. and in common 
and legal ſenſe to all the beaſts of the foreſt, Co. Lit. 2 33. 
But if one have a cha/e within a foreſt, and he kill or 
hunt any ſtag or red deer, or other beaſts of the foreſt, he 
is fineable. 1 Fones's Rep. 278. | | 

A chaſe is of a middle nature between a foreſt and à 
park, being commonly leſs than a foreſt; and not endowed 
with ſo many liberties, as the courts of attachment, 
ſwainmote, and juſtice-ſeat; though of a larger compaſs, 
and ſtored with greater. diverſity both of keepers, and 
wild beaſts or game, than a park, | 

A chaſe differs from a foreſt in this, becauſe it may be 
in the hands of a ſubject, which a foreſt in its proper and 
true nature cannot; and from a part, in that it is not 
enclofed, and hath a greater compais, and more variety 
of game, and officers likewiſe, Crompt. in his Juriſd. 
Fel. 148. ſays a foreſt cannot be in the hands of a ſubject, 
but it forthwith loſeth its name, and becomes a chaſe ; 
but fel. 197. he ſays, a ſubject may be lord and owner of 
a foreſt, which though it ſeems a contradiction, yet both 
ſayings are in ſome ſort true; for the-king may give or 
alienate a foreſt, to a ſubject, ſo as when it is once in the 
ſubject, It loſeth the true property of a foreſt, becauſe the 
courts called the juſtice-ſeat, ſwainmote, r do forth. 
with vaniſh, none being able to make a Lord Chief juſtice 
in Eyre of the foreſt, but the king, yet it may be granted 
in ſo large a manner, as there may be attachment, ſwain- 
mote, and a court equivalent to a juſtice-ſeat, Manwood, 


'| part 2. c. 3, 4. E 


A foreſt and a chaſe may have different officers and laws: 
every foreſt is a chaſe, & quiddam amplius; but any chaſe 
is not a foreſt, A chaſe is ad communem legem, and not to 
be guided by the foreſt laws; and it is the ſame of parks. 
4 I 314, A man may have a free chaſeas bejonging to 
his manor in his own woods, as well as a warren and a 
park in his own grounds; for a chaſe, warren and 
park are collateral inheritances, and not iſſuing out of 
the ſoil; and therefore if a perſon hath a cha/e in other 
men's grounds, and after purchaſeth the grounds, the 
chaſe remaineth. Ibid. 318. If a man have freehold in 
a free chaſe, he may cut his timber and wood growing 
upon it, without view or licence of any; though it is not 
ſo of a foreſt: but if he cut ſo much that there is not ſuffi- 
cient ſor covert, and to maintain the game, he ſhall be pu- 
niſhed at the ſuit of the king, and ſo if a common per- 
ſon hath a chaſe in another's ſoil, the owner of the ſoil 
cannot deſtroy all the covert, but ought to leave ſufficient 
thereof, and alſo browſewood, as hath been accuſtomed. 
11 Rep. 22. And it has been adjudged, that within ſuch 
chaſe, the owner of the ſoil by preſcription may have 
common for his ſheep, and warren for his conies, but he 
cannot ſurcharge with more than has been uſual, nor make 
coney-burrows in other places than hath been uſed. 7bid, 
If a free chaſe be incloſed, it is ſaid to be a good cauſe of 
ſeizure into the king's hands. | 

It is not lawful to make a chaſe, park or warren, with- 
out licence from the king under the broad ſeal. See Black. 
Com. 2 V 38, 416. 47. 408. | 

Chaſor, An hunting horſe.—Dederunt mibi unum cha- 
ſorem, c. Leg. Will. 1. cap. 22. And in another 
chapter it is written cacorem. | 
Chaſtellaine, A noble woman: aß caftelli domina. 

Chaſtity, The Roman law (Ef. 48, 8. 1.) juſtifies 
homicide in defence of the chaſtity either of one's ſelf or 

relations; 


— 
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relations; and ſ@ alſo, according to Selden, (de Legib. | But if one be ſeiſed of land in-fee un which thets And 
Hebrzor. I. 4. c. 3-) ſtood the law in the Jewiſh repub. | graſs grow, the heir ſhall have theſe, and not the execu- 
lick. The Eng/iþ law likewiſe jaſtifies a woman, killing | tor; for they are not charre/s till they are eut and ſevered; [ill 
one who attempts to raviſh her. (Bar. Elem. 34. 1 | but parcel of the ioheritance. 4 Reps 63. Dyer 273. ' i 
Hawk, P. C. 71.) So the huſband or father may juſtify | The game of a park with the park, fiſh in the pond, and ll. 
killing a man, who attempts a rape upon his wife or | doves in the houſe with the houſe, go to the heir, r. + 9 


daughter; but not if be takes them in adultery by con- and are not chalteli though if pigeons; or deer; are 
ſent, for the one is forcible and felonious, but not the | tame, or kept alive in a room; or if fiſh be in a trunk; 
other. 1 Hal. P. C. 485, 6. 85 I Sc. they go to the executors as thattelt, Noj 124. 11 
And without doubt the forcibly attempting a crime, of | Rep, go. Keilu. 1. 
a fill more deteſtablt nature, may be equally reſiſted by | An, owher of chaztels is. ſaid to be poiſed of them; 
the death of the unnatural aggreſſor... For the one uniform as of freehold the term is; that as perion is /#i/ed'of the 
principle, that runs through our own and all other laws; | ſame, M 0 I EL eie 
ſeems to be this; that where a crime, in itſelf capital, is Chaud-medley, Is of pretty much the ſame import - 
endeavoured to be committed by force, it is /aw/ul to repel | with, chance-medley. The former, in its etymology, ſig- 
that force by the death of the party attempting. Black, | nifies an affray in the tat of blood; or puſtos; the latter, 
Com. 4 181. F a caſual affray. The latter is in common ſpeech too oſten 
Chattels, or Catals, (catalla) Comprehend all goods | erroneouſly applied to any manner of homicide by miſad- 
moveable and immoveable, except ſuch as are in nature of venture; whereas it appears by the Stat. 24 H. 8. e.55:; 
freehold, or parcel of it. The Normans. call moveable | and kg, arg books, (Staundf. P. C. 16.) that it is 
goods only, chattels; but this word by the Common law | properly applied to ſuch killing, as happens in /elf-defence; 
extends to all moveable and immoveable goods: and the | upon /udden recounter. 3 Inft. 35,7 57. Fofler 275, 6. 
Civilians denominate not only what we call cbattels, but | Black. Com. 4 184. SS; 
alſo land, Bona. But no eſtate of inheritance or freehold, Chaumpert, A kind of tenure mentioned Pat. 35 Ed. 
can be termed in our law goods and chattels; though a | 3. To the hoſpital of Bowes in the iſle of Guzrn/cy: 
leaſe for years may paſs as goods, Blount. 2 50 $048 30 ee e, e 
| Chattels are either perſonal or real: perſonal, as gold, | Chaunter,” A finger in a cathedral. See Chanter. 
filver, plate, jewels, houſhold-ſtuff, goods and wares in | @Chauntrp-rents,. Are rents paid to the crown by 
a ſhop, corn ſown r carts, ploughs, coaches, | the ſervants or purchaſers of chauntry- landi. 2 2 Car. 2. 
ſaddles, Cc. Cattle, Oc. as horſes, oxen, kine, bul- c. 6. | E 83 1 Ne 
locks, ſheep, pigs, and all tame fowls and birds, ſwans, | Cheats, Are deceitful practices in defrauding or en- 
turkeys, geeſe, poultry, &c. and theſe are called per- | deavouring to defraud another of his known right, by 
ſonal in two reſpects, one becauſe they belong immediately | means of ſome artful device; contrary to the plain rules 
to the perſon of a man; and the other, for that being any | of common honeſty; as by playing with falſe. dice; of 
way injuriouſly with-held from us, we have no means to | by cauſing an illiterate perſon to execute a deed to his 
recover them but by perſonal action. | prejudice, by reading it over to him in words different 
Chattels real are ſuch as either appertain not immediate- | from thoſe in which it was written; or by perſuading a 
ly to the perſon, but to ſome other thing by way of de- | woman to execute writings to. another as her truſtee, 
pendency, as a box with charters of land, Ic. or ſuch as |] upon an intended marriage, which in truth contained 
are iſſuing out of ſome immoveable thing to a perſon, as a | no ſuch thing, but only a warrant of attorney to confeſs 
leaſe, or rent for term of years : and chattels real, concern | a judgment; or by ſuppreſſing a will; and ſuch like. 1 
the realty, lands and tenements, leaſes for years, intereſt | Haw. 188. | ; | 
in advowſons, in ſtatutes merchant, c. And alſo in- Stat. 33 H. 8. cap. 1. ſee. 2. If any perſon fally 
clude corn cut, trees cut, Nc. Co. Lit. 118. Noy's Max. | and deceitfully get into his hands or poſſeſſion any money 
49. : or other things of any other perſons by colour of any 
But deeds relating to a freehold, obligation, Ic. which | falſe token, c. being convicted ſhall have ſuch puniſh- 
are things in action, are not reckoned under goods and | ment by impriſonment, ſetting upon the pillory, or b 
chattels ; though if writings are pawned, they may be | any corporal pain (except pains of death) as ſhall be ad- 
chattels: and money hath not been accounted goods or | judged by the perſons before whom he ſhall be convict. 
chattels; nor are hawks or hounds ſuch, being fere nature. | See the Statute. | 7 
8 Rep. 33. Terms de Ley 103. Kitch, 32. Lord Coke obſerves hereupon, that for this offence the 
A collar of SS. garter of gold, buttons, Cc. belong- offender cannot be fined, but corporal pain only inflicted, 
ing to the dreſs of a knight of the garter, are not jewels | 3 Inf. 133. f 25 | 
to paſs by that name in perſonal eſtate, but enſigus of But Mr. Serjeant Hawkins (p. 188.) obſerves that 4 
honour. Dyer 59. The law will not ſuffer the Jevi/e of | perſon has been fined 5300 f. for this offence, * 43 
a perſonal chattel, with a remainder. over; but a deviſe of As there are frauds which may be relieved civilly, and 
a chattel real, with remainder over, hath been in ſome | not puniſhed criminally (with the complaints whereof the 
caſes adjudged in 2 equity. 2 And. 18 5. The w/e | courts of equity do generally abound); fo there are other 
of perſonal things, ſuch as plate, jewels, Sc. may be | frauds, which in a ſpecial caſe may not be helped civilly; 
given to one, and the remainder to another; and in | and yet ſhall be puniſhed criminally, Thus, if a minor 
that caſe the property is veſted in the laſt deviſee. | goes about the town, and pretending to be of age, de- 
Owen 33. But a deviſe for the 2 of money has been ad- | frauds many perſons, by taking credit for a conſiderable 
Judged a deviſe of the money itſelf; and ſo a deviſe of | quantity of goods, and then inſiſting on his nonage ; 
the w/e of boobs, medals, Ec. and limitations over have | the perſons injured cannot recover the value of their goods, 
ww declared void. 1 Chan. Rep. 129. 2 Chan. Rep. | but oy may indiR and puniſh him for a common cheat. 
167. 8 | | Barl. 100. AS A $24.5 Sal 0 
Chattels perſonal are, immediately upon the death of By 30 Geo. 2. c. 24. Perſons convicted of obtaining 
the teſtater, in the actual peſſaſſion of the executor, as the | money or goods by fal/e pretences, or of ſending threaten- 
law will adjudge, though they are at never ſo great a | ing letters in order to extort money or goods, may be 
diſtance from him; chattels real, as leaſes for years cf | puniſhed by fine and impriſonment, or by pillory, whip- 
houſes, lands, Ec. are at in the p/e/ion of the ex- | ping, ortran/portation. Vide Black. Com. 4 V. 157, 173. 
ecutor till he makes an entry, or hath yecovered the ſame ; Check-Boll, Is a ral or book containing the names of 
except there be a leaſe for years of tithes, where go entry | ſuch as are attendants on, and in pay to the King or other 
can be made. 1 Nel/. Abr. 437. I great perſonages, as their houſhold ſervants. Star. 19 
Leaſes for years, though for a thouſand years; leaſes. | Car. 2. cap. 1. It is otherwiſe called the checguer roll, 
at will, eſtates of teuants by elegit, &c. are chattels, | and ſeems to take its etymology from the Exchequer, 14 
and ſhall go to the executor: all obligations, bills, | Hen. 8. c. 13. | . 
ſtatutes, recogniſances and judgments, ſhall be as a Chelindza, A ſort of ſhip.-——O8/igavit /e imperator 
chattel in the executors, &c, Bro, Ob, 18, F. M. B. | ad 100 chelindras & 50 galleias ducendes ultra mare. Mat. 
120, | | Paris, anno 1238, | 
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Ebeikea, A College erefted at Chel/ea, and a trench 
made to convey water from the river Lee to London, to 
maintain the ſame, by Stat. 7 Far. 1. c. 9. By late 
ſtatutes concerning the army, one day's pay iq a year 
is to be deducted out of every officer and ſoldier's pay, 


for Chel/ea Heſpital. Stat. K. Will. Q. Ame. and K. Geo, 


1. and 2. . : 
Cheſt, An uncertain quantity of merehandize, wane, 


15 N 
Cheſter. Where felony, c. is committed by any in- 


habitant of the palatine of C5-fer, in another county, 


proceſs ſhall be made to the exigent where the offence was 
done, and if the offender then fly into the county of Che/+ 
ter, the outlawry ſhall be certified to the otheers there. 


1H. 4. . 18. The ſeſſions for the county palatine of 


Cheſter, is to be kept twice in the year, at Michaelmas and 
Eafter : And juſtices of peace, &c, in Cbeſfer ſhall be no- 
minated by the Lord Chancellor. Sta. 27 H. 8. c. 5. 
32 H. 8. c. 43. Recogniſances of ſtatutes merchant may 
be acknowledged, and fines levied before the Mayor of 
Chefter, Ic. for lands lying there. 2 & 3 Ed. 6. c. 31. 
But no writ of protection ſhall be granted in the county 
palatine. See County. Palatine, And Black. Com. 17. 
116. 3 J. 78. ' | 

Chevage, (cbevagium, from the Fr. chef, 1. e. catut) 
Is a tribute or ſum of money formerly paid by ſuch as 
held lands in villenage to their lords in acknowledgment, 
and was a kind of head or pol! money. Of which Brac- 
ton, lib, 1. cap. 10. ſays thus; Chevagium dicitar recog- 
nitio in fignum /ubjefionis & dominii de capite ſus. Lan- 
bard writes this word chivage; but it is more properly 
cheifage: and anciently the Jews, whilſt they were ad- 
micted to live in England, paid chewvage or poll money to 
the King, as appears by Pat. 8 Ed. 1. par. 1. It ſeems 
alſo to be uſed for a ſum of money, yearly given to a 
man of power for his protection, as a chief head or lead- 
er: but the Lord Coke ſays, that in this fignification, it 
is a great miſpriſion for a ſubject to take ſums of money, 
or other gifts yearly of any, in name of chewage, becauſe 
they take upon them to be their chief heads or leaders. 
Co. Lit. 140. | 

Chevantia, A loan or advance of money upon credit; 
Fr. chawarice, goods, ſtock.——— em pricratus pene de- 
flrutus, & pelſeſſionis ſue ad plrrimos terminos pro pluri- 
mis chevantiis alienate exiflunt, Mon. Ang. Tom. 1. pag. 
629. 
Cheveril, (cheverillus) A young cock, or cockling. 
Pat. 5 H. 3. 

Cheviſance, (from the Fr. chevir, i. e. Yenir a chief 
de quelque choſe, to come to the head or end of a buſineſs) 


 Signifies an agreement or compoſition made; an end or 


order ſet down between a creditor or debtor; or ſome- 
times an indirect gain in point of uſury, &c, In our 
ſtatutes it is often mentioned, and moſt commonly uſed 
for an unlawful bargain or contract. Stat 37 Hen. 8. 
c. 9 13 IK. 1 88. 21 Jac. 1. c. 17. and 12 
Car. 2. c. 13. See Black. Com, 2 474. 

Chevitiz, and Chebiſcæ, Are heads of ploughed lands, 
Novem acras terre cum cheviſcis ad iffas pertinentibus. 
Mon. Angl. Tom. 2. f. 116, 

Chief Rents, The rents of freeholders of manors often 
ſo called, i. e. reditus eapitales.— They are alſo denomi- 
nated guif-rents, quieti reditus ; becauſe thereby the tenant 
goes quit and free of all other ſervices. Black, Con. 
2 F. 42. 

Chief Pledge, (p/-gias vel war catitalis) Mentioned 
20 Hen. 6. c. 8. See Borough-head and Borough-holder. 

Chief (Tenants in) Teoants in capite, holding im- 
mediately under the. King, in right of his crown and dig- 
niiy. Black. Com. 2 V. 60, 

Children, Are in law a man's iſſue begotten on his 
wife. In caſe land be given by will to a man and his 
children, who has ſuch alive, the deviſee takes only an 
eſtate for life; but if there be no child living, it is held 
to be an eltate-tail, 1 Vert. 214, 225. Sed qu. as to the 
firſt poſition, for the intent of the teſtator ſhould be con- 
ſidered. A deviſe to one's children, prima facie, refers 
only to ſuch as are alive at the time of making the will ; 
though were the ſame to-children living at his death, a child 
in ventre /a mere, may be looked upon as living. 1 Peer 


2 


| 


Lit 56. 


à plauſtris & equis oneris cauſa e wenientibus. 


Willems 344, 342. Alſo a fon with which # wife is poja 
viment enffent, is adjudged living at the time of the teſta- 
tor's death, to prevent an eſtate going over to another, c. 


Ibid. 486. 5 2 1 

If a ſam of money is given in truſt for the children of 
another perſon, and he had only one child and ſeveral 
grand=children, the child only ſhall take; yet ic is ſaid if 


ſuch perſon had not any child living, the grandchildren 


might have taken by the name of children. 2 Yern. 106. 
Ar. Caf. I. 20% | : 

A father being about to make bis will, and thereby in- 
tending to have made proviſions for his younger chil2ren ; 
his ſon and heir diſſuaded him from doing it, and promiſ- 


q 
— 


ed that he would take care his brothers and ſiſters ſhould 


have the proviſions z upon which the father forbore mak-_ 
ing them, and they were decreed in Chancery againſt the 
heir; his promiſe being a fraud. Preced. Canc. 4. And 
where a perſon going to ſuffer à recovery, in order to 
provide for younger chi/dren, was kept from it by the heit 
in tail, he promiſing to do for them himſelf; it has been 
ruled he ſhould do it after the father's death. 7bid. 5. 
See Adminiſirater. See alſo Poſthumous. © 

Childwit, ( Sax.) Is a fine or penalty of a bond-wo- 
man unlawfully begotten with child: Prior Babeat gerſu- 
man de nativa ſua impregnata fine licentia maritandi, Ex. 
Reg. Priorat de Cokesford. Cowet ſays, it fignifieth a 
power to take a fine of your bond-woman gotten with 
child without your conſent: and within the manor of 
Writth in Com. Eſſex, every reputed father of a baſe child 
pays to the lord for a fine 3s. 44d. where it ſeems to ex- 
tend as well to free as bondwomen; and the cuſtom is 
there called childwit to this day. PROS 

Chimin, (Fr. chemin 1. e. via) In law phraſe is a 
way; which is of two ſorts; the King's highway, and a 
private way. 

The King's highway, (chiminus regius) is that in which 
the King's tubjects and all others under his protection, have 
free liberty to paſs, though the property of the foil where 
the way lies, belongs to ſome private perfon. | 

A private way is that in which one man or more have 
liberty to paſs through the ground of another, by preſcrip- 
tion or charter; and this is divided into chimin in groſs, 
and chimin appendant. 

Chinin in groſs is where a perſon holds a way principal- 
ly and ſolely in itſelf, Is 

Chimin appendant is that way which a man hath as ap- 
purtenant to ſome. other thing: as if he rent a eloſe or 
paſture, with covenant for ingreſs and egreſs through ſome 
other ground in which otherwife he might not paſs, 
Kitch. 117. Co. Lit. 56. | 

It is ſaid a way may not be claimed by preſcription as 
appendant or appurtenant to an houſe, becauſe it is only an 
eaſement and no intereſt ; but a perſon may preſcribe for a 
way from his houſe through a certain cloſe, &c. to church, 
though he himſelf hath lands next adjoining to bis faid 
hous, through which fof neceſſity he muſt 25 pafs; for 
the general preſcription ſhall be applied only to the lands 
of others. Yelv. 159, 1 Danv. Abr. 785. See Appen- 
dant, Appurtenant, and Highway. 

Moſt undoubredly a man may prefcribe for a way from 
his houſe, over the land of another to church, to a river, 
to a town, Wc. and back again, as appertaining, &c. 
See the form of preſcribing for a way in any of the antient 
books of Entries. | | 

Chiminage, (chiminagium) Is toll due by cuſtom for 
having a way through a foreſt; and in ancient records it 
is ſometimes called pedagium. Cromp. Juriſd. 189. Co. 


Telonium quod in foreſtis exigebant foreſtarii 
Chart. 


| Foreſt. cap. 14. Et nullus * von fit foreflarius 


| 


de frodo, Qc. capiat chiminagium, Cc. | 
Chimney-MWonep, Otherwiſe called hearih-money, 2 
duty to the crown on houſes. By Stat. 14 Car. 2. cap. 2. 
Every fire-hearth and ſſove of every dwelling or other houſe 
within England and Wales (exeept ſuch as pay not to 
church and poor) was chargeable with 25. per annum, 
payable at Michaelmas and Lady-Day to the King and his 
| heirs, and ſucceſſors, &c, which payment was commonly 
called cbimney-meney. Fhis tax being much complained 


of, as burthenſome to the people, hath been long =_w 
taken 
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taken off, and others impoſed in its ſtead; among which | 


that on windows of houſes, laid 7& 8 V. 8 c. 18. 
5 Ann, c. 13. 8 Ann. c. 4. 20 Geo, 2, c. 3. Cc. Ce. 
5 by ſome perſons been eſteemed almoſt equally grievous. 
See Fuag .. | % Brag. ns * 
Chimnies. What duties payable for ſmall and large 
backs of chimnies. 2 Vill. & Ma. fil 2. c. 4. 


China and Japan wares, To what duties liable, & c. 


3 & 4 Aan. c. 4. 7 Geo. 1. fl. 1. c. 21. e 
Chipp, Cheap, Chipping, Signifies the place to be a 

market-town, as Chippenham, c. Blount, m. 
Chippingavel, or cheapingavel, Toll for buying and 

lellingg. . 88 
Chirgemot, Ciregemot chirchgemot, (Sax.) forum ecclt- 


frafticum. —— Quonſque chirgemot diſcordantes invenit, 


wel amore congreget, vel ſequeſiret judicio. Leg. Hen. 1. 
c. 8. 4. Inſt, 321. ' 


Chirograph, ( chirographum, or feriptum chirographa- | 


zum) Any public inſtrument of gift or conveyance, at- 
teſted by the ſubſcription and croſſes of witneſſes, was in 
the time of the Saxons called chirographum; which being 
ſomewhat changed in form and manner by the Normans, 
was by them filed charta: in following times, to pre- 
vent frauds and concealments, they made their deeds of 
mutual covenant in a /eripe and reſcript, or in a part and 


counter-part, and in the middle, between the two copies, 


they drew the capital letters of the alphabet, and then tal- 


lied or cut aſunder in an indented manner, the ſheet or | 


ſkin of parchment; which being delivered to the two 
parties concerned, were proved authentick by matching 
with and anſwering to one another: and when this pru- 
dent cuſtom had for ſome time prevailed, then the word 
thirographum was appropriated to ſuch bipartite writings 
or indentures. BN 

Anciently when they made a chirograph or deed, 
which required a counter-part, they ingroſſed it twice 
upon one piece of parchment contrariwiſe, leaving a 
ſpace between, in which they wrote in great letters the 
word Chirograph; and then cut the parchment in two, 
ſometimes even and ſometimes with indenture, through 
the midſt of the word: this was afterwards called divi- 
denda, becauſe the parchment was ſo divided or cut; and 
it is ſaid the firſt uſe of theſe chirographs was in Henry the 
Third's time. | 

Chirograph was of old uſed for a fine; the manner of in- 
groſſing whereof, and cutting the parchment in two pieces, 
is ſtill obſerved in the chirographer's office: but as to deeds, 
that was formerly called a chirograph, which was ſub- 
ſcribed by the proper hand-writing of the vendor or debtor, 
and delivered to the vendee or creditor : and it differed 
from /yngraphus, which was in this manner, vis. Both 
parties, as well the creditor as debtor, wrote their names 
and the ſum of money borrowed, on paper, &c. and the 
word Spngraphus in capital letters in the middle there- 
of, which letters were cut in the middle, and one part 
given to each party, that upon comparing them (if any 
_ diſpute ſhould ariſe) they might put an end to the dif- 
ference, The chirographs of deeds, have ſometimes con- 
cluded thus : Et in hujus rei teftimonium huic ſcripto in 
modum chirographi confe&o viciſim figilla naſtra appeſuimus. 
The chirographs were called charte diviſe, ſcripta per 
chirographus divi/a, chartæ per alphabetum diviſe ; as the 
thirographs of all fines are at this time. Kennet's Antig. 
177. Mon. Angl. tom. 2. p. 94. 

Chirographer of Fines, /chirographus finium & con- 
cordiarum of the Greek X:tyraPo, a compound of Xe}, 
manus a hand, and ypdQw, ſcribo, I write, a writing of a 
man's hand) Signifies that officer in the Common Pleas who 
ingtoſſeth fines acknowledged in that court into a perpe- 
tual record, after they are examined and mem in the 
other offices, and that writes and delivers the indentures 
of them to the party: and this officer makes out two in- 
dentures, one for the buyer, another for the ſeller; and 
alſo makes one other indented piece, containing the effect 
of the fine, which he delivers to the caſfos brevium, which 
is called the foot of the fine. The chirographer likewiſe, 
or his deputy, proclaims all the fines in the court every 
term, according to the ſtatute, and endorſes the procla- 
mations upon the backſide of the foot thereof; and always 
keeps the writ of covenant, and note of the fine: the chi- 
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rographis (hall take büt 4 5. fee for a fine, on pain to for⸗ 
feit bis office, c. Stat. 2 Hen. 4. c. 8. 23 Elix. r. 3. 
2 Inf. 468. 28 een 
_ Chirurgeon; See Sarge. 
- 'Chibalrp, (/&-4v1i17um military) Comes from the Fr. 
chewalier, and in our law, iy uſed for a tenure of lands 
by knights ſervice; whereby the tenant was bound to per- 
form ſervice in war onto the King, or the meſne lord of 
whom he held by that tenure, © e 
Chivalry was either general or ſpecial; general, where 
it was only in the feoffment that the tenant held per fer- 
vitium militare, without any ſpecification of ſerjeanty, 
eſcuage, &c. Special, when it was declared particularly 
by what kind of knight · ſervice the land was held. 
For the better underſtanding of this tenure, it hath 
been obſerved, that there is no land but it is holden me- 
diately or immediately of the crown by ſome ſervice; and 
therefore all our freeholds that are to us and our heirs; 
are called feuda or froda, fees, as proceeding from the 
King, for ſome ſmall yearly rent, and the performance of 
ſuch ſervices as were originally laid upon the land at the 
donation thereof; for as the King pave to the great nobles, 
his immediate tenants, large poſſeſſions for ever, to hold 
of him for this or that ſervice or rent; ſo they in time 
parcelled out to ſuch others as they liked the ſame lands; 
for rents and ſervices as they thought good: and theſe 


| ſervices were by Litileton divided into two ſorts, | 
 Chiwalry and focage; the firſt whereof was martial and 
military, the other ruftical; chivalry therefore was a 


tenure of ſervice, whereby the tenant was obliged to per- 
form ſome noble or military office unto his lord, being of 
two kinds, either regal, that is held only of the King, or 
common, where held of a common perſon: that which 


might be held only of the King was called | 


Serwitium or ſerjeantia, and was again divided into 
grand and petit ſerjeanty; the grand ſerjeanty was where 


one held lands of the King by ſervice, which he ought to 


do in his own perſon, as to bear the King's banner or 
ſpear, to lead his hoſte, or to find a man at arms to fight, 
Se. Petit ſerjeanty was when a man held lands of the 
King to yield him annually ſome ſmall thing towards his 


wars, as aſword, dagger, bow, &c. 


Cbivalry that might be holden of a common perſon, 
was termed /cutagium, eſcuage, that is ſervice of the ſhield, 
which was either zxcertain or certain; eſcuage uncertain was 
likewiſe twofold, irt, where the tenant was bound to 
follow his lord, going in perſon to the king's wars, either 
himſelf or ſending a ſufficient man in his place, there to 
be maintained at his coſt ſo long as was agreed upon be- 
tween the lord and his firſt tenant, at the granting of the 
fee; and the days of ſuch ſervice ſeem to have been rated 
by the quantity of land fo holden; as if it extended to a 
whole knight's fee, then the tenant was to follow his lord 
forty days; and if but to half a knights fee, then twenty 
days; if a fourth part, then ten days, Cc. and the orber 
kind of this eſcuage was called caftleward, where the 
tenant was obliged, by himſelf or ſome other, to defend 
a caſtle, as often as it ſhould come to his turn; and theſe 
were called eſcuage uncertain; becauſe it was uncertain 
how often a man ſhould be called to follow his lord to the 
wars, or to defend a caſtle, and what his charge would 
be therein. 

Eſcuage certain was where the tenure was ſet at a certain 
ſum of money to be paid in lieu of ſuth ſerviee; as that 


a man ſhould pay yearly for every knight's fee twenty 


ſhillings; for half a knight's fee ten ſhillings, or ſome 
like rate; and this ſervice, becauſe it is drawn to a cer- 
tain rent, groweth to be of a mixt nature, not merely ſo- 
cage, and yet ſocage in effect, being now neither perſonal 
ſervice nor uncertain. C£ittletorn. 


The tenure called chivalry had other conditions annexed 


to it: but there is a great alteration made in theſe things 
by the Stat. 12 Car. 2. c. 24. whereby tenures by _— 


ſervice of the king, or avy other perſon, in capite, Ic. 


and the fruits and conſequences thereof are taken away 
and diſcharged; and all tenures are to be conſtrued and 
adjudged to be free and common ſocage, &c. 

See as to the court of chivalry, Black. Com. 3 V. 68. 


4 V. 264, As to its Juriſdiction, 3 V. 103. 4 J. 264. 
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As to gaardias in chivalry, 1 V. 462. As to tenure in 
chivalry, 2. 62, ST A 
Chocolate, See Coffee. ne nk 
Chop⸗ church, /eccle/farum permutatio) Is 2 word men- 
tioned in a ſtatute of King Heu. 6. by the ſenſe of which, 
it was in thoſe days a kind af trade, and by the judges 
declared to be lawful; bat Brooke in his abridgment ſays, 
it was only permiſſable by law: it was without a doubt a 
nick-name given to thoſe that uſed to change benefices; 
as to chop and change is a common expreſſion, 2 Hen. 6. 
cap. bg. Vide Litera miſſ omnibus epiſcopts, Ic. contra 
Choppe-Churches, ane 1391. Spelm. de Con. vol. 2. 
642, | | 
"IT (cheralis) Signifies any perſon that by virtue 
of any of the orders of the clergy, was in ancient time 
admitted to fit and ſerve God in the cheire; which in La- 
tin is termed chorus: and Mr. Duggale in bis hiſtory of 
St. PauPs Church ſays, that there were formerly fix Ficars 
Choral belonging to that church. 88 
Choꝛepiſcopi, Sufragan or Rural Biſbopt, auciently de- 
legated by the prime dioceſan; their authority was re- 
flrained by ſome councils, and their oſſice by degrees abo- 
lihed; after whom the Rural Deaxs weie lo commiſſioned 


to exerciſe epiſcopal juriſdiction, till inhibited by Pope | 


Alexander the Third. Kenxnet's Parech. Antig. 639. 

. Choſe, / Fr.) A thing; uſed in the Common law with 
divers epithets; as choſe local, cho/e tranfitory, and cheſẽ 
ia ation. Cheſe local is ſuch a thing as is annexed to a 
place, as a mill, and the like: and eho/e tranſitory is that 
thing which is moveable, and may be taken away, or car- 
ried from place to place: cho/e in adion is a thing incor» 
poreal, and only a right; as an annuity, obligation for 


debt, &c. And generally all cauſes of ſuit for any debt, 


duty, or wrong, are to be accounted cho/es in action: and 
it ſeems cheſe in action may be alſo called cho/e in /uſpence, 
becauſe it hath no real exiſtence or being, nor can pro- 
perly be ſaid to be in our poſſeſſion. Bro. Tit. Choſe in 
Aion, 1 Lil. Ar. 264. | 1 a 

_ A perſon diſſeiſes me of land, or takes away my goods; 
my right or title of entry into the lands, or action and 
ſuit for it, and ſo for the goods, is a cho/e in action: ſo a 
debt on an obligation, and power and right of action to 
ſue for the ſame. 1 Brownl. 33. And a condition and 
power of re- entry into land upon a feoffment, gift or 
grant, before the performance of the condition, is of the 
nature of a choſe in action. Co. Lit. 214. 6 Rep. 50. 
Dyer 244. If one have an advowſon, when the church 
becomes void, the preſentation is but as a che in aditan, 
and not grantable: but it is otherwiſe before the church 
is void. Dyer 296. Where a man hath a judgment 
againſt another for money, or a ſtatute, theſe are cho/es in 
ad ion. An annuity in fee to a man and his heirs, is 
grantable over: but it has been held, that an annuity is 
a choſe in action, and not grantable. 5 Rep. 89. Fitæ. 
Grant, 45. A choſe in afion cannot be transferred over; 
nor is it deviſable: nor can a cheſe in action be a fatisfac- 
tion, as one bond cannot be pleaded to be given in ſatis- 
faction for another; but in equity cho/es in action may be 
aſſignable; and the King's grant of a chy/e in ation is 


A 


* > 


| confirmation, and ſometimes ordination, 


C H U 
K FEE . 


Zu. g, 85, A chiſe fe geg en, obligation, . is 


not within the Stat. 21 Hen, 8. c. 7. concerning larcen 
by ſervants, in going away with or imbeziling their 112 
ters $999, to the value of 40s, And generally theſe 
are of no uſe to any but the owner, Hawk. P. C. 92, 
93. But ſee Stat, 2 Geo, 2. cap. 25. And Blaek. Com. 
2 V. 389, 397, 443. 47 43% eee eee 
Chꝛiſm, A confection of oil and balſam con ſecrated by 
the biſhop, and uſed in the Popi/h ceremonies of baptiſm, 


 Cheiſmale, Chri/mal, chriſom, the face-ctoth, or piece 
of linen laid over the child's head at baptiſm, which in 
ancient times was a perquiſite due to the pariſh prieſt, — 
Mulieres ſequentes debent offerre chriſmalia igfantum, nec 
chriſmalia 4ebent alienari, nec in aliquos uſus mitti debent, 
217 75 wſus ecclefie. Statut. Aegid. Epiſ. Saliſbur, An. 
1256. Ss. 828 
 Chziſmatis denarii, Chri/om-pence, Money paid ta the 
dioceſan, or his ſuffragan, by the parochial clergy, for 
the chri/am conſecrated by them about Zafer, for the holy 
uſes of the year enſuing. This cuſtomary payment being 
made in Lent near Faſler, was in ſome places called O 
drage/imals, and in others Paſchals and Eafter-pence, The 
bilbop's exaQtion of it was condemned by Pope Piss XI. 
for ſimony and extortion ; and thereupon the cuſtom was 
releaſed by ſome of our Eng/zþ biſhops ; as Robert biſhop 


- 


of Lincabn, by expreſs charter, ——Sciatis nds remifyge cle- 


ricit omnibus infra epiſcopatum Lincolnienſem pa/chalem con- 
ſuetudinem quam Chriſmatis denarios wocant,—Cartular, 
Mon. de Bernedy, MS. Cotton, K LS ip 

Chziſtianitatis Curia, The court chriſtia 
ſiaſtical judicature. See Court Chriſtian, 3 

Chi ianity. As Dr. Robert/on very juſtly obſerves, 
with reſpe& to chriſſianity, when firſt introduced into 
Europe, it was corrupted. The people did not receive it 


n, or eccle- 


o 


pute. The preſumption of men, had added to the fimple 


and inſtructive doctrines of chri/ianity, the theories of a 


vain philoſophy, that attempted to penetrate into myſte- 


ries, and to decide queſtions which the limited faculties 
of the human mind are unable to comprehend or to re- 
ſolve. Hift. Emp. C. V. 1 V. 73, 4 However its in- 
fluence was very great in freeing mankind from the bon- 
dage of the feudal policy. Vide ib. 268, 9. As to of- 
fences againſt chriſtianity, ſce Black. Com. 4 V. 44. 
Chriftianity is part of the law of England, Black. Com. * 


i Chiiſtians, (primitive) Were averſe to the principles 
of toleration. The reaſon, as mentioned by Dr, Rebert/on, 
was, when the chriſtian revelation declared one ſupreme 
Being to be the ſole obje& of religious veneration, pre- 
ſcribed the form of worſhip moſt acceptable to him, who- 
ever admitted the truth of it held, of conſequence, every 


other mode of religion to be abſard and impious, (which 


was not the caſe among the Hearhens). Hence the zeal of 


the firſt converts to the chriſſian faith in propagating its 
doctrines, and the ardour with which they laboured to 


overturn every other form of worſhip, H,. Emp. C. V. 


3% .334. mk ad! | 
Church, (ecclaſſa) Is a temple or building conſecrated 


7 a 7 K 
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good. Cro. Jac. 170, 371. Chanc. Rep. 169. to the honour of God and religion, and anciently dedi- 
When bonds are afigned, it is done with power of at- | cated to ſome faint, whoſe name it aſſumed; or it is an 
torney to receive and ſue in the aſſignor's name; ſo that | aſſembly of perſons united by the profeſſion of the ſame chrifſ- 
though in this caſe a cho/e in adbion is (aid to be aſſignable rian faith, met together for religious auorſbis; and if it 
over, yet it amounts to little more than a letter of attor- | hath adminiſtration of the ſacraments and ſepulture, it is 
ney to ſue for the debt, Wood's Inf. 282. 1 Shep. | in law adjudged a church, If the King founds a church, 
Abr. 337. Charters, where the owner of the land hath | he may exempt it from the ordinary's juriſdiction; but ic 
them in poſſeſſion, are grantable: a poſſibility of an | is otherwiſe in cafe of a ſubject. _— 
intereſt or eſtate in a term for years, is near to a chiſe in The manner of founding churches in ancient times was, 
action, and therefore may not be granted; but a poſhi- | after the founders bad made their applications to tha 
bility, joined with an intereſt, may be a grantable chat- | biſhop of the dioceſe, and had his licence; the biſhop or 
iel. Co. Lit. 265. 4 Rep. 66, Moor Ca. 1128. And | his commiſſioners ſet up a croſs, and ſet forth the charch- 
this the law doth provide to avoid multiplicity of ſaits, | yard where the church was to be built; and then the 
Ts”. and the ſubverſion of juſtice, which would follow if theſe | founders might proceed in the building of the church, and 
4 * things were grantable from one man to another. Dyer | when the church was finiſhed, the biſhop was to conſecrate 
8A 0 30. Plaud. 185. it; and then, and not before, the ſacraments were to be 
NH But by releaſe cheſes in action may be releaſed and diſ. adminiſtred in it. Stilling fleet's Ecclefraft..:Ca/es. But 
charged for ever; but then it mutt be to parties and pri- | by the Common law and culiom of this realm, any perſon 
vies in the eſtate, c. For no ſtranger may take adyan- | who is a good chriſtian, may build a church without li- 
tage of things in eHion; (ave only in ſome ſpecial caſes; | cence from the biſhop, ſo as it be not prejudicial to any 
as upon the Stat, 32 Hen. 8, cap. 8, Co. Lit, 214. | ancient churches; though the law takes no notice of þ 1 
- a churc 
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n rbareh, till conſecrated by the biſhop; which is the rea- | 
ſon why church and no church, &c. is to be tried and cer - 
tified by the biſhop. And in ſome caſes, though a church 
has been conſecrated, it muſt be conſecrated again as in | 


caſe any murder, adultery, or fornication be committed 


HU 
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236. Dr enen e rad n Riga 13 
By the Common law, pariſhioners of every pariſh are 
bound to repair the church: but by the Canon law, the 
parſon is obliged to do it; and ſo it is in foreign cdun- 


in it, whereby it is defiled z or if the rburch be deſtroyed tries. 1 Salt. 164. In Lumen the pariſhioners repair 

by fire, Ce. eee eee e both the church and the chancel. The Spiritual court 
The ancient ceremonies in conſecrating the ground on | may compel the pariſnhioners to repair the church and ex- 
which the church was intended to be built, and of the] communicate every one of them till it be repaired; but 
church itſelf after it was built, were thus: when the ma- | thoſe that are willing to contribute ſhall be abſolved till 
terials were provided for building, the biſhop came in his | the greater part agree to a tax, when the excommunica- 
robes to the place, c. and having prayed, he then per- tion is to be taken off; but the Spiritual Court cannot 

fumed the ground with incenſe, and the people ſung a | aſſeſs them towards it. 1 Mod. 194: 1 Vent. 367. For 
collect in praiſe of that ſaint to whom the church was de- though this court hath power to oblige the pariſhioners to 
dicated; then the corner- ſtone was brought to the biſhop, | repair by eccleſiaſtical cenſures; yet they cannot appoint 
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which he croſſed, and laid for the foundation: and a 
great feaſt was made on that day, or on the ſaint's day 
to which it was dedicated; but the form of conſecration 
was left to the diſcretion of the biſhop, as it is at this 
day. 1 un. 14 45 170 171 

Tomi biſhops, who have conſecrated churches, on en- 
tering into them have pronounced the place to be holy, 
In the name of the Father, &c. then with their retinue of 
grave divines went round the church, repeating the hun- 
dredth pſalm, and a form of prayer, concluding, We con- 
ſecrate this church, and ſet it apart to thie, O Lord Chrift, 
as holy ground, &c. After which turning to the commu- 
nion table, and having bowed to it ſeveral times, they 
pronounced bleſſings on thoſe who ſhould be benefactors, 
and curſes againſt thoſe who ſhould prophane that place: 
and then a ſermon hath been preached, and the ſacra- 


76 


in what ſum; (or ſet a rate, for that muſt be ſettled by the 


church-wardens, Ee. 2 Mod. 8. Din 319-91) 518 
Where a charch:is ſo much out of repair, that it is ne- 
ceſſary 19. pull it down, in ſuch caſes, upon a general 
warning to the pariſhioners; the major part, meeting, may 
make a rate for pulling it down, and rebuilding it on the 
old foundation, and it ſhall be good; and if any pa- 


riſhioner refuſe to pay his proportion, they may libel 


againſt him in the Eccleſiaſtical Court. 2 Mod. 222. 
And if a charch be down, and the pariſh is increaſed, the 

reater part of the pariſh may raiſe a tax for the neceffary 
inlarging it, as well as the repairing thereof, &r. 1 Mod; 
237. But in ſome of our books it is ſaid, that if a charch 
falls down the pariſhioners are not obliged to rebuild it; 
though they-ought to keep it in due repair. 1 Ventr. 35. 


In a cafe where church - wardens made a rate for repairs 
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ment adminiſtred with more than common ceremony of | of the church,” it was adjudged that the pariſhioners ouglit 
bowing, kneeling, &c. mon 4. ny © I | to aſſeſs the rate, and they are hound to! repair the rhurchs 

A church in general conſiſts of three principal parts, [I Salt. 165. Gharch rates for repairs, are to be made by 
that is, the belfrey or ſteeple, the body of the church with the church-wardens and the major part of the pariſhioners, 
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the iſles, and the. chancel: and not only the freehold of 
the whole church, but of the charch-yard, are in the par- 
ſon or rector; and the parſon may have an action of treſ- 
paſs againſt any one that ſhall commit any treſpaſs in the 
church or church-yard; as in the breaking of ſeats annexed 
to the church, or the windows, taking away the leads, or 
any of the materials of the church, cutting the trees in the 
church-yard, &c. | 

The property of the bells, books, and other ornaments, 
and the goods of the church, is in the pariſpioners; but 
the cuſfody of them is in the church-wardens, who m 
maintain action of treſpaſs againſt ſuch as ſhall wrongfully 
take them away. 1 Rol. Rep. 255. If a man erect a pew 
in a church, or hang up a bell, &c. therein, they there- 
by become church goods, though not expreſly given to the 
church; and he may not afterwards remove them. The 
parſon only is to give licence to bury in the church; but 
for defacing a monument in a church, &c. the builder or 
heir of the deceaſed may have an action. Cro. Zac. 367. 
And a man may be indicted for digging up the graves of 
perſons buried, and taking away their burial dreſſes, c. 
The property whereof remains in the party who was the 
owner when uſed, and it is ſaid an offender was found 
guilty of felony in this caſe, but had his clergy. Co. 
Lit. 113. $5 : LES 

Though the parſon hath the freehold of the church, he 
hath not the fee-ſimple, which is always in obeyance; but 
in ſome reſpects the parſon hath a fee-ſimple qualified. 
Lit. 644, 645, The uſe of the body of the charch, and 


the ſeats fixed to the freehold, is common to all the pa- 


riſhioners that pay to the repairs thereof. The chancel 
of the church is to be repaired by the parſon, unleſs there 
be a cuſtom to the contrary; and for theie repairs, . the 


parſon may cut down trees in the church-yard, but not 
otherwiſe. 35 Ed. 1. Stat. 2. wiz. Sat. Ne Rector pro- 


feernat, c. The church-wardens are to ſee that the 
body of the church and ſteeple are in repair; but not any 
iſle, &c. which any perſon claims by preſcription, to him 
or his houſe: concerning which repairs the Canons re- 
quire every perſon who hath authority to hold eccleſiaſti- 
cal viſitation to view their churches within their juriſdie- 
tions once in three years, either in perſon, or cauſe it to 
be done; and they are to certify the defects to the or- 
dinary, and the names of thoſe who ought to repair them; 
and theſe repairs muſt be done by the church-wardens, 


which ſhall bind the others, after a general notice given; 
and if the pariſhioners refuſe or neglect to meet upon ſuch 
notice; or, if on meeting they refuſe to make a rate, 
then the church-wardens and overſeers of the poor may 
make à rate, and levy it upon the inhabitants, being 
firſt confirmed by the ordinary or archdeacon. And 
rates for repairing of churches, &c. are of ecclefiaſti- 
cal cogniſance; and to be recovered in the Eecleſiaſtical 
Court: alſo if a pariſh is unequally rated, thoſe who are 
gtieved muſt plead it in the Spiritual Court, being ſued 
there. 1 Yentr. 367. 2 Rol. Abr. 2911 TY 

Theſe rates muſt be made upon the whole pariſh; and 
not on particular perſons; and the charge is in H of 
the land, upon every occupier, fc. If the owner lives 
in another pariſh, he ſhall be rated for repairs in the pariſh 
where the lands lie, and not where he liveth; for though 
the charge is upon the perſin, yet it is in regard of bir 
lands if he let the ſame by leaſe, then he ſhall be 
charged in reſpect of the rent reſerved, and the farmer 
ſhall make up the reſt. 2 Rol. Rep. 20. 

For church ornaments, utenſils, Ser. the char is upon 
the perſonal eſtates of the pariſbioners; and for this reaſon 
perſons muſt be charged for theſe, where they live: but 
though generally lands ought not to be taxed for orna- 
ments, yet by ſpecial cuſtom, both lands and houſes may 


be liable to it. 2 inf. 489. Cre. Eliz, 843. Hetley 


131. It has been reſolved that no man ſhall be charged 
for his land to contribute to the church reckonings, if he 
doth not reſide in the ſame pariſh. Moor 5 54. | 
The communion tables are to be kept in repair in 
churches, and covered in time of divine ſervice with a 
carpet, &c. And the ten commandments to be ſet up at 
the eaſt end of every church or chapel, and other choſen 
ſentences of ſcripture upon the walls. And at the com- 
mon charge ſhall be provided a ſtrong cheſt with a hole 
in the upper part thereof, having three keys, of which 
one ſhall be kept in the cuſtody of the parſon, and the 
other two by the church-wardens ſeverally; which cheſt 
is to be fixed in a proper place in the church, to collect 
the alms for the poor; and the alms ſhall be quarterly 
diſtributed to the poor, in the preſence of the chief of the 


pariſh, Can. 82, 83. 


B 7 ſtatute, churches not above ſix pounds A year, 15 * 


King's books, by aſſent of the ordinary, patron and in- 


cumbent, may be united: and in cities and corporations, 
2 2 Se. 
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Ce. churchit may be united by the biſbop, patrons, and 
chief magiſtrates, unleſs the income exceeds 100 J. per 
aun. and then the pariſtiioners are to conſent,” Cc, 37 
Hen. 8. cap. 21. 1 Car. 2. cap. 3. 
For compleating of St. Pau/'s Church, and repairing 
Weftminfter- Abbey; a duty of 25, per chaldron on coals is 
granted 3 and the Archbiſhop of Canterbury, Biſhop of 
Landen, Lord Mayor, Oc. are appointed Commiſſioners: 
and the chert h. yard is to be incloſed, and no perfons 
build thereon, except for the uſe of the eburtch. 8 9 
. . i. e 13357 v6 3 % £3 34 789 . 
— 2 2. Fifty new churches are to be built in 
or near Lend and Weftminfler, for the building whereof 
a like duty is granted upon coals, and commiſſioners ap- 
pointed to purchaſe lands; aſcertain bounds, Sc. The 
rectors of which churches ſhal! be appointed by the crown, 
and the firſt church-wardens and veſtrymen, Ce, are to 
be elected by thecommiſſioners. 9 fan. cap. 22. A duty 
is alſo granted on coals imported into Laudun, co be ap- 
propriated for maintaining of miniſters for the fifty new 
eburches. Stat. 1 Ges. 1. cap. 3. 
A miniſter, by ordination of prieſthood, receives au. 
thority to preach in the church, though he is nevertheleſs 
to have à licence from the biſhop of the dioceſe, c. If a 
layman be admitted and inſtituted to a benefice, and doth 
adminiſter the ſacraments; marry, &c. theſe acts per- 
formed by him during the time he continues parſon in 
ſact, are good. Cr. RA. 77777. 
Miniſters are to declare their aſſent to the thirty- nine 
articles of religion, c. and are bound to read morning 


Pre 


end evening prayers, on every holyday, on the 5th of | 


Nevember, the 3oth of Faxuary, and on the 2gth of May, 
as on the Lord's Day. And if any miniſter ſhall uſe any 


form of church ſervice but ſuch as is in the Book of 


Common Prayer, &c. he ſhall forfeit- a year's -profit of 
his living, and ſuffer 6x months impriſonment for the firſt 
offence; and for the ſecond offence be deprived, Ce. 
Stat. 1 Bx. c. 2. And if a parſon, in reading prayers, 


tand or fit when he is appointed to knee}, or kneel when 


he ſhould ſtand, &c. he is puniſhable by this ſtatute. If 
any perſons deprave the Book of Common Prayer, Ge. 
they ſhall be impriſoned fix months, and forfeit 100 
marks. 13 C 14 Car. 2. cap. 4. And vide 2 & 3 
d. 6. c. 1. 1 5 ö 2 EOS 

Every perſon is to repair to his pariſh church every Sun- 


| gay, on pain of forſeiting 17. for every oftence ; and be- 


ing preſent at. any. form of prayer uſed contrary to the 


Book of Common Prayer, is puniſhed with ſix months im- 


priſonment, &c. 1 Eliz. cap, 2. 23 Elix. cap. 1. Per- 
ſons above fixteen years of age, who abſent from church 
above a month, are to forfeit 20 J. per month, Cc. But 
proteſtant difſenters are exempted from penalties, by 1. 
M. c. 18. And a perſon is not ſo bound to go to his 
pariſh church, but upon reaſonable excuſe he may go to 
another; of which excuſe the ſpiritual courts are judges. 
2 Rol. Rep. 438, 455. No man ſhall cover his head in 
the charch in time; of divine ſervice, except he have 
ſome infirmity, and then with a cap; and all perſons are 
to kneel and ſtand, c. as directed by the Common 
Prayer during ſervice. Can, 18. | 


16, ><A aq am. 


„„ 


No ill language is to be uſed, or noiſe made in churches 
or church. yards; and perſons ſtriking others there, are to 


be excommunicated, and loſe one of their ears: and a 
man may not lawfully return blows in his own defence in 
theſe caſes. 5 & 6 Ed. G. cap. 4. Diſturbing miniſters 


officiating divine ſervice,” incurs three months impriſon- | 


ment, and a forfeiture of 207. by Stat; 1 M. cap. 3. and | © 28 
{ - Charch-wardens are a corporation to ſue and be ſued for 


1 . & M. c. 18, Any perfon may be indicted for in- 
that offend againſt the a&s of uniformity; are puniſhable 


"> —— — 


decent or irreverent behaviour in the church; and thoſe 
but not lands, except it be in Loxdon, by cuſtom. 


either by indi&ment upon the ſtatute, or by the ordinary, 


c. See likewiſe the following ſtatutes concerning this 
head, Mag. Chart. ꝙ Hen. 3. c. 1.—; Ed. 3.—13 Ed. 1. [as well as goods; and may as ſuch, hold, purchaſe and 


fat. 2. c. 6.—3 Ed. 1. flat. 2.—21 Ed. 1. c. 3.—9 Ed. 
2. flat. 1. c. 10.50 Ed. 3. c. 5.— 1 Ric. 2. c. 5. & | another cuſtom in London, for the pariſhioners to chooſe 


15 K. 2. c. 15. For ſtatutes concerning the churches 


of particular places, ſee the Table to the Statue at Large, 
quarto edition, title Churches, 2 


Church⸗wardens, ( ecrleſſa guardian) Are ancient of. 


ficers choſen yearly in Zafter week, by the miniſter and 


! C 'H 'V 
* Fo A 2 * i 


the church and thureh-yarg} and the things belonging to 
the ſame. © 1027.5 Alk Auel 1 28 5 4 Of id 5 1 94 91 
Under this head it will be proper to conſi der, 


Na v5 nenne ee es dom vas . 
I. OF te election of 'rburch-wiirdens, and of \txempiions 
from being elefed. ' "28 Fit vs 
I. Of their intereſt in the things belonging to the church. 
III. Of their: powtr and fx. 
IV. Of their: accummtf ll. 


nt v7 Ea in 
They are to be choſen by the joint conſent of the pa- 
riſhioners and min iſter; and by cuſtom the miniſter may 
chooſe one, and the pariſhioners another; or by cuſtom the 
pariſhioners alone may elect both, thobgh it be againſt 
the cn on. 1 Heatz:2670) Ff π ² en 


* 


* , 
: K, 
” 420 


By Cas. 89. All chareh-wardens or queſtmen in every 


pariſh, ſhall be choſtn by the joint conſent of the inĩniſter 
and the pariſhioners, if it may be; but if they cannot 
agree upon ſuch a choice, then the miniſter ſhall chooſe 
one, and the pariſhioners another: and without ſuch a 
joint or ſeveral choice none ſhall take upon them to be 
ET ii df! ovo inow pooi nit Seaty 
But although the greateſt part of the pariſhes in E baden 
chooſe the chureh- wardens by cuſtom; yet in all the new 
erected pariſhes the canon ſhall take place (unleſs the act 
of parliament, in virtue of which any church was erected, 
ſhall have ſpecially provided that the | pariſhioners ſhall 
chooſe both ;) inaſmuch as no c can be pleaded in 
ſuch new pariſſies. Gi. 1x. 
In ſome caſes the lord of the manor preſcribech for the 
appointment of church-wardens: and this ſhall not be 


tried in the eccleſiaſtical court, although it bè a preſerip- 
| tion of what appertains to a ſpiritual thing. Gad. 153. 


They are ſwotn into their offices. by the archdeacon:; 
and if the archdeacon refuſeth to fwear à chirch-wvardes, 
a mandamus ſhall. iſſue to compel him. Cro. Car. 552. 
As the pariſhioners chooſe churcb-abarilent, who have a 
truſt repoſed in them by the [pariſh as temporal officers, 
they are the proper judges of their ability to ſerve; and 


not the archdeacon wha ſwears them. 5 Mod. 325. 


Mitb respect to e ons concerning this office. 
All peers of the realm, by reafon of their dignity, are 
exempt from the office of church- warden. G 215. 
do are all clerg ymen;. by reaſon of their order. Id. In 
like manner all parliament mem, by reaſon of their privi- 
H a = % nen % ns li 
If an artorney be made a church - warden of a-pariſh, he 
ſhall have a writ of privilege, ſhewing his privilege to be 
diſcharged thereof, by reaſon of bis attendanee in court. 
Nd perſon living out of the pariſo, although he occu- 
pts lands within the pariſh, may be choſen church- war- 
den; | becauſe he cannot take notice of | abſences. from 
church, nor diſorders in it, for the due preſenting of 
them. G7. 215. J ieee e ene e 
By the 1 V. & M. c. 18. Diſenters being choſen 
church-wardeos may act by deputy. Teachers of congre- 
gations taking the oaths and ſubſcribing the declaration, 
are exempted from this office. of fy 
By 6 . z. c. 4. Apotheraries are likewiſe exempted, 
By 10 & 11 V 3. c. 23. All perſons who have pro- 
ſecuted a felon to conviction, are exempted from the office 
in the pariſh where the offence was committed. 


II. A. to their iavereſh, K 
the goods of the church; and they may purchaſe grob, 


In the city of London, by ſpecial cuſtom, the church- 
awardent, with the miniſter, make a corporation for /ands 


take lands for the uſe of the church, &c. And there is 


both churcb- warden excluſive. of the minifter; who is alſo 
there excuſed from repairing the chancel of the church. 
2 Cro. 325. Co. Lit. 3. 1 Rel. Abr. 340, They may 
have appeal of robbery for ſtealing the goods of the church. 
1 Kol. Abr. 393. Cre Eliz. 179. - 
2 | ut 
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Bat the charerow/dens have no right to, or intereſt in, 
the Freehold and inheritance'of the church, which alone 


belongs to the parſon or Incumbent. Comp. Lneumb. 38 1. 


1 


Cburt bawarden: ranhot' releaſe to the prejudice r the 
church; nor can they diſpoſe of the church goods, with 


dat the conſent of the veſtry. If they waſte the goods of 
the chürch, the new charchwardens may have actions 


#gainſt them, or call them to account before the ordinary; 


though the pariſhioners cannot have an action againſt 
chem for waſting the church goods, for they muſt make 
new churchwar dens, who muſt proſecute the former, t. 
1 Dany. Abr. 788. 2 Cro. 145. Bro. Account 1. 

They have ſuch a ſpecial property in the organ; bells, 
pariſh- books, bible, chalice,” ſurplice, Qr. belonging to 


done any of theſe, they may bring an action at law, an 
therefore the parſon cannot ſue for them in the ſpiritual 
N 5 HANTS On PIG INES 
r thity poor; © OO 
They have, with the conſent of the miniſter, the placing 
the pariſhioners in the ſears öf the body of the church, 
appointing gallery- keepers, Fc. reſerving to the ordinary 


a power to correct the ſame: and in London, the church- | 


avardens have this authority in themſel ven. 
Particular perſons may pſtribe to have a fear, as be- 
longing to them by reaſon of their eſtates, as being an 


ancient meſſuage, c. and the ſeats var ge con- 


the church, that for the taking away, or for any —_— 


the fame. 3 Ia. 202. Crd. Jur. 366. If the ordinary 


diſplaces a perſon claiming a ſeat in a church by preſcrĩp- 
tion, a prohibition ſhall be granted, &r. 12 Rep. 106. 
The parſon impropriate has a tight to the chief ſeat in 


have it. Noy's Rep, 


| Beſides their ordinary power, the charchwardens have 
its vacancy: and as ſoon 
as there is any avoidance, they are to apply to the chan- 
cellor of the dioceſe for a ſequeſtration; which being 
granted, they are to manage all the profits and expences 
bf the benefice for him that ſucceeds, plough and ſow his | 
glebes, gather in tithes, thraſn out and fell corn, repair 
houſes, c. and they muſt fee that the church be duly | 
ferved'by à curate approved by the biſhop, whom they | 
are to pay out of the profits of the benefice, 2 If. 489. 
They are to join with the overſeers of the poor, in ma- 


the care of the benefice during 


king rates for relief of the poor, ſetting up trades for 
employing them, placing out poor apprentices, ſettling 
poor perſons, Cc. 


3 N. M. eit; .. 


The churchwardens have no power to make any rate 


themſelves, exclufive of the pariſhioners, their duty be- 


ing only to fummon the pariſhioners, who are to meet 


for that purpoſe, and, when they are aſſembled, a rate 


made by the majority preſent ſhall bind the whole pariſn, 
although the churchwardens voted againft it. See Comp. 


uns. 3109. 


And in the execution of their whole 
office, by ſtatutes 43 EAx. c. 2. 13 & 14 Car. 2. k. 12. 


But if the churchawardens give the pariioners due 


notice, that they intend to meet for that purpoſe, and 


the pariſhioners refuſe to come, or, being aſſembled, re- 
fuſe to make any rate, they may make one without their 


concurrence; for as they are liable to be puniſhed in the 


eccleſiaſtical courts ſor not repairing the church, it would 
be unreaſonable that they ſhould fuffer by the wilfulneſs 
and obſtinacy of others. 1 Vent. 367. 1 Mod.” 79, 
The  churthavardens, in ſummoning the pariſhioners, 
need not do it from houſe to honſe, but a r pub- 
lick ſummons at the church is ſafficient, and | 
part of them, that appear upon ſuch ſummons, will bind 
the whole pariſh. 1 ent. 367. Comp. Incumb. 389. 
There may be ſelect veftrics elected in pariſhes to make 
rates, and take the. churchwwardens accounts, &c. But 
thoſe that' do not pay to any church- rates have no votes, 
except the parſon or vicar. . te 


IE 


the major 


. 
% 


2 


* 


ordinary all things 
ſtantly repaired by them: alſo one may preſcribe to any | 
Me in the church, to ft and bury there, ' always repairing | 


' 1 # IF in : 
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e605. J41538% Concerhing their duty. N 191} 


2 The chart heuurdem are do take care of the repairs of 
the church; and if they*ereR} or add 


the ſame, they muſt have the conſent of the pariſhioners 
or veſtry; and if in the church, the licence of the or- 
dinary. 2 Inf. 489. 1 Vent. 367. At 
The churcbwardenz ſhall ſuffer no man to preach with- 
in their churches, without producing his licence: and 
they are to keep the keys of the belffey; and take care 
that the bells be not rung without good cauſe, to be 
allowed” of by the miniſter and themſelves. Can. 50, 


% 
q 


. Churchwarders are to ſee that all the pariſhioners duly 
reſort to their pariſh” church, and there continue during 
the time of divine ſervice; they are not to permit any to 
ſtand idle, walk, or make any noiſe in the church,” or to 
contend' for places, c. they may apprebend thoſe that 
diſtorb the miniſter, Ic. and Juſtify the appeaſing any 
diſorder in the chureh or churchlyard; they are 10 Chaiſe 
diſorderly boys, and take off the hats of thoſe who would 


irreverenth) Keep them on!. # Saund. 13.0 | 


Further, they muſt "ſearch alehouſes on Sandays, th 


there be no perſons therein, during the divine ſervice; 


and execute warrants agaĩnſt thoſe w Sire np mot 
Day, Cc. Alſo levy penalties on perſons not coming to 


| church, againft profiners of the Sabbath in paſtimes, tip- 


ling,” c. and for drunkenneſs, curfing and ſwearing 
r. by divers ſtatutes, - And they are to preſent to the 


whieh relate to the church, the patſon, and pariſhioners: 


theſe pręſentments are made upon oath, and uſually twice 
a year, eſpecially at the viſitation : and what relates to 
the church,” is chiefly of repairs; and whether chere be a 
box for alms, in the church, a Bible, Common Prayer 
| Book, and Book of Canons, a deſk. for the reader, cuſhion 
the chancel; bat by preſcription another pariſhioner may | | 


for the pulpit,” a communion table, table cloth, cups and 


covers for bread, flagons and font, a regiſt&r=book; king's 
arms ſet up, Lord's prayer, creed and commandments.in 


fair letters, G c. - 


What concerns the par/on is, whether he reads the 


thirty-nine articles twice à year; and the caffons once in 


the year, preaches every Sunday good doctrine, reads the 


Common Prayer, celebrates the ſacraments,” preaches in 
his gown, viſits the fick, catechiſes children, marries ac- 
r 298 5330 28,79 A01D. 107 30611 


* 


And what relates to the pariſhioners 4s; whether they 
come to church, and duly attend the worſhip of God, if 


baptiſm be neglected, women not churehed, perſons mat- 


| rying in prohibited degrees; or without banns or licence, 


als: houſes” or ſchools” abuſed, legacies given to pious 
uſes, Ce. They mult 'HEewiſe pfeſent erimes 'and of- 
fences, ſuch as drunkenneſs, fornication, adultery, inceſt, 


| blaſphemy, &e. and by ſtatute popiſh recufants: aud if 

they refuſe to make piefentinents, the parfons or .vicars, 
Oc. may preſent to the biſhop" all crimes committed in 
their pariſhes. ' Can. 11). Ero. Car. 291. 1 Vent. 


114. >" s bd 


lt is their duty to collect the charity · money upon briefs, 


which are to be read in chufches, and the ſums collected, 
Sc. to be indorſed on the briefs in words at length, and 
ſigned by the miniſter and c<yrchywardens z after which 
* be delivered, with the money ebllected to the 
perſons undertaking them, in a certain time, under the 
penalty of 20. A regiſter is to be kept of all money 
colſetted, &'c. Alſo the undertakers in two months after 
the receipts of the money, and notice to ſufferers: are to 
account” before a Maſter in Chancery, appointed by the 
14. ue | 


Lord Chancellor. Sral 4 5 Ann. e. 


They are to ſigh certificates of receiving the ſacrament 


by perſons, to qualify them to bear offices, c. And in 


Londin, and within che Bills of mortality, they mult fix 


fire-cocks, keep engines, Je. in their 'parifhes, under 
the penalty of 101. For the maintenance whereof the 


patiſ is to be aſſeſſed: and the firſt perſon who btings in 
a pariſh 1 7. or other large engine with a ſocket, Te. 
when any ! e 

ment 30 7. the perſon that brings in the Tecond engine 
20. and the third 104 t. Stat. 6 Ann. c. 31. 7 Anh. 
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P. 381. Dawſon and Wilkinſon. Cro. Car. 285, 286. 


particularly contained, in w 


ed an exemption for themſelves and their tenants,,, 


C | H U 
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c. 17. They are likewiſe 10 levy and receive penalties 
by particular ſtatutes. 3 C. 1 c. 3. 9 Gro. 2, . 3. 
22 
. 31. And ſee 32 Car. 2. t. 2+ 9 10% 3. . 27. 
11 Geo. 2. c. 26. 12 Cc. 2. c. 29. &f 7 Gee. 3. 6 


42. 


IV. Cancerning their manner of accounting. . 
At the cad of the year the churchwerdens are to yield 
juſt accounts to the miniſter and pariſhioners, and deliver 
what remains in their hands to the pariſhioners,. or to the 
new churchwardens: in caſe they refuſe, they may be pre- 
ſented at the next viſitation, or the new officers may by 
proceſs call them to account before the ordinary, or ſue 
them by writ of account at Common law. And if all the 
pariſh have allowed their accounts of the church goods, 
the ordinary may nevertheleſs call them to account before 


out their money, they are puniſhable. for fraud only, not 
indiſcretion. If their receipts fall ſhort of their diſ- 
burſements, the ſucceeding churchwardens may pay them 


the balance, and place it to their account. 1 Kol. Abr. 


121. Can. 89, 109, Cc. Difpates ariſing about churchb- 


Warden accounts are to be decided before the ordinary: 
and for diſburſements of any ſum not exceeding 40g. the 


churchewardexs oath alone is a ſufficient proof; but for all 
ſams above, receipts are to be produced, &c, If church- 
<vardens through improvidence, indiſcretion or negli- 
gence, either waſte the church goods in their cuſtody, or 
much damnify the pariſh ; on proof thereof they may be 
removed at any time, by the authority of the ordinary. 
8 El. 4, 6. 13 Co. 70. r ls 
By the Stat. 3 & 4 V. & M. cap. 11. In all actions to 
be brought in the courts of M fminſter, or at the aſſi ſes, 
for money miſpent by Churchwardens, the evidence. of 
the pariſhioners, other than ſuch as receive alms, ſhall be 
taken and admitted. | | | . 
Churchwardens are comprehended within the purview 
of the ſtatutes 7 Jac. 1. cap. 5. and 21 Fac. 1. cap. 12. 
as to pleading the general ifſue to actions brought a- 
.gainſt them, and as to double coſts when they have judg - 
ment. b 6 12 5 Ws 4 a 
But in action on the caſe againſt a churchwardes for 
a falſe and malicious preſentment, though there be judg- 
ment for him, yet he ſhall not have double coſts; ſor the 
ſlatute does not extend to ſpiritual affairs 
The ſpiritual court can only order the churchwardens 

accounts to be audited, but cannot make a rate to reim- 
burſe them, becauſe they are not obliged to lay out money 
before they receive it. Rep. temp. Hardwicke per Annally. 


See Church, Highways, Poor. | ora 
Church-Reeve, Is the ſame with churchwarden, (reve 
in the Sax. being as much as gnardias in the French the 
guardian or overſeer of the church: the word is now out 
of uſe, but is mentioned by Chaucer on the juriſdiction of 


archdeacons, ' viz. | 


; Of church-reves, and of leſlamenta, 
Of contra@s and of lack of ſacraments. 


Churcheſſet, or churchſet, ciricſeat, A Saxon word uſed 
in Dome/day, which is interpreted guaſi Jemen eccleſiæ, 
corn paid to the church. Fleta ſays, it ſigniſies a certain 
meaſure of wheat, which in times paſt every man on St. 
Martin's day gave to holy church, as well in the times of 
the Britains as of the Exgliſß; yet many great perſans, after 
the coming of the Romans, gave that contribution ac- . 
cording to the ancient law of Maſes, in the name of fr/ 
fraits; as in the writ of NIP hears eat ho the pope is 
ich they call it chirch/cd, 
as one would ſay church ſeed; Selden's Hiſt. Tithes, p. 
216. | | rin ad ma 
Church-\cot, Cuſtomary oblations paid to the pariſh- 
prieſt ; from which duties the religious ſometimes purchaſ- 


Charle, ceorle, carl, Was in the Suren time a tenant 
at will, of free condition, who held ſome land of the 
Tages, on conditions of rents and ſervices ; which ceorles | 


| 1 
n 8%, Mc — 


| eſtate, like our farmers; the other that tilled and mayured 
the demg/nes, (yielding work and not rent) and were there- 


* 


2. c. 8. 16 C. . c. 19 23 C. 2. c. 8. 6 Ann, | upon called his een or ploughmen. / Spe 


Cinque Pozts, (guingue portus) Are thoſe havens that 
lie towards France, and therefore have been thought by 


| our, kings to be ſuch as ought to be, vigilantly guarded 


and preſerved. againſt; invaſion ; in which reſpe& , they 
have an eſpecial gavernor, called Lord warden of the cingue 
ports, and divers privileges granted them, as a, peculiar 
juriſdiction; their warden having not only the au- 


| chority of an admiral amongſt them, but ſending out writs 


in his own name, Oc. Stat. 32 Hen, 8. e. 48. 4 I.. 
222. I A BEE nes” 5 r 
Canbden tells us, that Kent is accounted. the key of 
England; and that Milliam, called The Conguerer, was the 
firſt who made a conſtable of Dover caſtle, and warden of 
the cingue Brie which he did to bring that country under 

2 ſtricler ſubjection to his government; but King Jab 
was the firſt who granted the privileges to thoſe ports, 
which they ſtill enjoy: however, it was upon condition 
that they ſhould provide a certain number of ſhips at their 
own charge for forty. days, as often as the king, ſhould 
have occaſion. for them in the wars, he being then under 
a neceſſity of having a navy for paſſing into Normondy,. to 
recover that dukedom which he had loſt. And this ſer- 
vice the barons of the eingue ports acknowledged and per- 
formed, upon the king's ſummons, attending with their 
ſhips, the time limited at their proper coſts, and ſtaying as 
long after as the king pleaſed at his own charge, Somrer 
of Rom. Ports in Rent. 87 4d 0 l 

The cingue ports, as we now account them, are, Dover, 
Sandauich, Rumney, Winchel/ea, and Rye; and to theſe we 
may add Hythe and Haſtings, which are reckoned as part 
or members, of the cingue ports; though by the firſt inſti- 
tution it is ſaid that Winchelſea and Rye were added as 
members, and that the others were the cingue ports; there 
are alſo ſeveral other towns adjoining that have the pri- 
vileges of the ports. Theſe cingue ports have certain 
franchiſes. to hold pleas, &c. and the king's. writs do 
not run there; but on a judgment in any of. the, king's 
courts, if the defendant, hath no goods, &c, but in the 
ports; the plaintiff may get the record certified/into Chan 
cery, and from thence ſent by mittimus to the lord warden 
to make execution. 4 fl. 223. 3 Leon. 3. | 


The conſtable of Dover caſtle is Lord warden of the 
cingue ports, And there are ſeveral courts within, the 
cingue ports; one before the conſtable, others within the 
torts themſelves, before the mayors; and jurats; another, 
which is called curia quingue portuum apud . Shep way : 
there is likewiſe a court of Chancery, in the cinque. ports, to 
decide . matters of equity; but no original writs. iſſue 
thence, 1 Danv. Abr. 793. The juriſdiction of the 
cingue ports is general, extending to perſonal, real, and 
mix'd actions: and if any erroneous judgment is given in 
the cingue ports before any of the mayors and jurats, writ 
of error lies not in B. R. but it ſhall be redrefſed, ac- 
cording to the cuſtom, by bill in nature of a writ of 
error coram domino cuftode ſeu guardiano guinque portuum apud 
curiam ſuam, &c. And in theſe.caſes the mayor and ju- 
rats may be fined, and the mayor removed, c. 4 If. 
334+. Crompt.. Juriſa. 138. = 

It has been obſerved that the cingue ports are not jura 
regalia, like counties palatine, but are parcel of the county 
of Kent: ſo that if a writ be brought againſt one for 
land within the c:xque forts, and he appears and pleads to 
it, and judgment is given againſt him in the Common Pleas, 
this judgment ſhall bind him; for the land is notexempted 
out of the county, and the tenant may waive the benefit of 
his privilege. Wood's Inft. 519. 4 

The cingue ports cannot award proceſs of outlawry. 
Cro. Alix. 910. And a guo minus lies to the cingue ports. 
ibid. 911. If a man is impriſeged at Dover by the lord 
warden, an habeas corpus may be iſſued; for the privileg: 
that the king's writ lies not there is intended. between 
party and farty, and there can be no ſuch privilege againſt 
the king ; and an habeas corpus is à prerogative writ, by 
which che king demands an account of the /berty of the 


| ſubje#, Cre Fac. 543. 1 Nelſ. Abr. 447. | 


Certiorari lies to the cingue ports, to remove indiftments ; 
and the juriſdiQtion that brew, dom. regis non currit is only 


were of two forts; one that hired the lord's tenementary 


in 
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in civil cauſe between party and party: but this has been 
held to extend only to indictments before the mayors, 


barons, tc, as juſtices of peace, on late ſtatutes, Oe. 


Cro. Car. 252, 253. 2 Hawk, P. G. 286, 287. F 

Circa, A watch; from which circuitor; guntaor eir- 
euitores monafterii quos \alio nomine circas vocant, juxta 
praceptum ſandi Benedicti certis boris cirtuirt debent mo- 
nafterii officinas, = _ 5 

Circada, A tribute anciently paid to the biſhop or 
archdeacon for viſiting the churches. Da Freiin. 

Circuit, or Circuity of Action, (circuitus aionts) 
1z a longer'courſe of proceeding to recover a thing ſued for 
than is needfult as if a perſon grant a rent-change of 107. 
per annum out of his manor of B. and after the grantee 
diſſeiſeth the grantor of the ſame manor, who brings an 
taliſe and recovers the land, and 204. damages, which 
being paid, the grantee brings his action for 101. of his 
rent due during the time of the difſeifin, which he muſt 
have had if no diſſeiſin had been: this is called circuity of 
action becauſe as the grantor was to receive 20 J. damages, 
and pay 10 l. rent, he might have received but 107. only 


for damages, and the grantee might have kept the other | 
10 l. in his hands by way of retainer for his rent, and ſo 


ſaved his action, which appears to be needleſs, Terms de 
Ley. This example ſhews that an action may be right- 
fully brought for a debt or duty, and yet be wrong; for 
that it might have been as well otherwiſe anſwered and 
determined. 

Circuits, Certain diviſions of the kingdom appointed 
for the judges to go, twice a year, for adminiſtering of 
juſtice, in the ſeveral counties, Theſe circuits are made 
in the reſpective vacations, after Hilary and Trinity terms. 
See Black, Com. 3 J. 58. and 4 Y. 415, 417. 


Circumſpefte Agatis, Is the title of a ſtatute made 
anno 13 Ed. 1. relating to prohibitions, preſcribing certain 
caſes to the judges, wherein the king's prohibition. lies 


not. 2 [aft. 187. 


Circumſtantial Evidence, or the 26@rine of preſump- 


tions, Takes place, next to poſitive proof: for when the 


fact itſelf cannot be demonſtratively evinced, that Which 
comes neareſt to the proof of the fact is the proof of ſuch | 
circumſtances which either nece/arily or #/ually attend ſuch 


facts; and theſe are called preſumptions, which are only 
to be relied upon till the contrary be actually proved. 
Co. Lit. 373. Black. Com. 3 V. 371. | 
Circumſtantibus, By-ftanders; and fignifies in our law 
the ſupplying or making up the number of jurors, if any 
impanelled appear not, or appearing are challenged by 
either party, by adding to them ſo many of thoſe that are 
preſent or ſtanding by that are qualified as will ſerve the 
turn. Stat 35 H. 8. cap. 6. The act of ſupplying is 
uſually called a tales de circumflantibus, See Tales. 
Citation, (citatio) A ſummons to appear, applied par- 
ticularly to proceſs in the ſpiritual court. The eccleſi- 
aſtical courts proceed accor ng to the courſe of the civil 
and canon laws, by citation, libel, &c, A perſon is not 
generally to be cited to appear out of the dioceſe, or pe- 
culiar juriſdiction where he lives; unleſs it be by the 


archbiſhop, in default of the ordinary; where the ordinary | 


is party to the ſuit, in caſes of appeal, &c, And by law 
a defendant may be ſued where he lives, though it is for 
ſubſtracting tithes in another dioceſe, c. 1 Nel/. 449. 
By the Stat. 23 Hen. 8. cap. 9. Every archbiſhop may 
cite any perſon dwelling in any biſhop's dioceſe within 
his province for hereſy, &c. if the biſhop or other or- 
dinary conſents, or if the biſhop or ordinary, or judge, 
do not his duty in puniſhing the offence. Where perſons 
are cited out of their diocefe, and live out of the juriſ- 


diction of the biſhop, a prohibition or conſultation may 


be granted: but where perſons live in the dioceſe, if 
when they are cited they do not appear, they are to be 
excommunicated, c. The above ſtatute was made to 
maintain the juriſdiction of inferior dioceſes ; and if any 
perſon is cited out of the dioceſe, Ic. where the Civil 
or Canon law doth not allow it, the party grieved ſhall 
have double damages. If one defame another within the 
peculiar of the 'archbiſhop, he may be puniſhed there; 
although he dwell in any remote place out of the arch- 
biſhop's peculiar. Gd. 190. 


6 1 * 


| Cſtatio av duet, Bait, E. Hasle in #5 b, 


| 23 Car.. 2. c. 9, for laying impoſitions on proceedings ac 
Ciry, (tivjtas) By Coed is a town corporate, which 
hath a biſhop and cathedral church, which is called &rvitat, 
dppidum, and urbs; tivitas, in regard it is governed by 
Juſtice and order of magiſtracy; oppidum, for that it con- 
tains a great number of inhabitants: and Fake; becauſe it 
is in due form begirt about with walls. But Crampton, Py 
his Juriſdictions, where he reckons up the cities, leave 
out Ely, although it hath a biſhop and cathedral church ; 
"biſhop : and Sir Edward Coke makes 8 a city; 
"yet there is nb mention that it ever was an epiſcopal ſee. 
Indeed it appears by the Stat. 35 H. 8. rap. 10. that 


Flix, cap. 5. it is termed a city, or borough :. and not- 
withſtanding what the Lord Coke obſerves of Cambridge, 
by the Stat. 11 H. 7. c. 4. Cambridge is called only a 
town. | 

Kingdoms have been ſaid to contain as many cities as 
they have ſeats of archbiſhops and biſhops ; but accord- 
ing to Blount, city is a word which hath obtained fince the 
conqueſt; for in the time of the Saxons there were no 
cities, but all great towns were called burghs, and even 
London was then ſtiled London Burgh; as the capital of 


| Scotland is now called Edinburgh. And long after the 


conqueſt the word city is uſed promiſcuouſly with the 
burgh, as in the charter of Leiceſter it is called both ciwitas 
and burges; which ſhews that thoſe writers were miſtaken, 
that tell us every city was or is a biſhop's ſee. And tho? 
the word city ſignifies with us ſuch a town corporate as 


always ſo, See Black. Com. 1 V. 114. 2 

As to the antient ſtate of cities and villages, whilſt the 
feudal policy prevailed they held of ſome great lord, on 
whom they depended for protection, and were ſubject to 
his arbitrary juriſdiction. The inhabitants were de- 
prived of the natural and moſt unalienable rights of hu- 
manity. For various inſtances thereof, ſee Robertſ. Hiſt. 
Emp. Charles V. 1 F. 31. | 125 

The freedom of cities was firſt eſtabliſhed in Tah, 
principally owing to the introduction of commerce. Ib. 
32. | | 
T was afterwards gradually introduced into Francs and 
other countries of Europe, and in our own country many 
cauſes contributed, which a work of this kind will not 
permit us to enumerate. | 

Another ſenſe may be affixed to to the term city. | 

Rouſſeau, in his Sccial Contract, I. 1. c. 6. ſays, This 
act of aſſociation (7. e. of the members of a ſtate) converts 
the ſeveral individual contracting parties into one moral 
collective body, compoſed of as many members as there 
are votes in the aſſembly, which receives alſo from the 
ſame act its unity and exiſtence. This public perſonage, 
which is thus formed by all its members, uſed formerly to 
de denominated a city, and at preſent takes the name of a 
| rezublic or body-politic. It is alſo called, by its ſeveral 
members, a fate, when it is paſſive; the /overeign, when 
it is adtire; and ſimply a power, when it is compared with 
other bodies of the ſame nature, With regard to the 

aſſociates themſelves, they take colleQively the name of 

the people; and are ſeparately called citizens, as partaking 
of the ſovereign authority; and jade, as ſubjected to 
the authority of the ſtate.” 

TR has ſubjoined a note, on the term city, which 
I think is worth the attention of every one, who hath not 
already ſeen it. He ſays, * The true ſenſe of this word 
is almoſt entirely perverted among the moderns; moſt 
people take a town for a city, and an houſe-keepes for a 
citizen. Such are ignorant, however, that tho houſes 
may form a town, it is the citizens only that form a city. 
This ſame error formerly coſt the Carthaginians very dear. 
I do not remember, in the courſe of my reading, to have 
ever found the title of ciwes given to the ſubjects of a 
prince, not even formerly to the Macedonians, nor, in our 
times to the Engliſh, though more nearly bordering on liberty 
than any other nation The Frenth are the only people who 
fawiliarly take on themſelves the name of caliz#n3, becauſe 


Aaa they 


and puts in Yeftminfer, 7 it hath not at preſent a ö 


there was a biſhop of Weftminfler; ſince which, by 27 
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bath uſually a biſhop and cathedral church; yet it is not 
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they have no juſt idea of its meaning, as may be ſeen in | the church: the ſixth ſhews the legitimacy of children, 


ir diQtionaties; for, were it otherwiſe, indeed, they | Sc. The ſeventh determines who ſhall be witneſſes: 
2400 6 yaley” of Mb, in aſſuming it. "'This | "the eighth ordains wills to be good, though imperfect, 


term is with them rather expreſſive of a virtue than of a Oc. And the ninth contains matter of ſucceſſion in 
privilege. Hence, when Bodis ſpoke of the citizens and | goods, e. 34 to ond eo ED... 
inhabitants of Geneva, he committed a wretched blunder To thoſe tomes of the Civil law we may add the book 


in miſtaking the one for the other, Mr. D'Alembert in- | of feuds, which contains the cuſtoms and ſervices: that the 
e this miſtake, in the Encyclopedie, where oa or vaſſal oweth to his prince or lord, for ſuch 
he has properly diſtinguiſhed the four orders of the people lands or fees as he holdeth of him. 27. be conſtitutions of 
(and even five, reckoning mere. ſtrangers) that are found e Emperor, are either by a reſcript, which. is the letter 
in our city, and of which two only compoſe the republic: | of the Emperor in anſwer to particular perſons who en- 
no other French author that I know of hath ever compre- quire the law of him; or by edi, which the Emperor 
hended the meaning of the word citizen. Vide alſo Hobbes's | eltabliſhes of his own accord, that it may be generally 
Phileſophical Rudiments, I. 1. c. 5. ſect. 12. & c. 6, &c. | obſerved by every ſubject; or by decree, which the Em- 
Alſo Encyclopidie tom. 3. fo. 485. verb. Cite. Ĩ peror pronounces between plaintiff and defendant, upon 
Citizens, (civis) Of Londen, are either freemen, or | hearing a particular cauſe. The power of -iſſuing forth 
ſuch as reſide and keep a family in the city, &c. and ſome reſcripts, edits and decrees, was given to the prince by 
are citizens and freemen; and ſome are not, who have not the lex regia, wherein the people of Rome wholly ſub- 
ſo great privileges as the others: the citizens of London mitted themſelves to the government of one perſon, wiz. 
may preſcribe againſt a ſtatute, becauſe their liberties are | Julius Cæſar, after the defeat of Pompey, &c. And by 
reinforced by ftatute. 1 Rel. Rep. 105. | this ſubmiſſion the prince could not only make laat, but 
Civil Law, Is defined to be that /aw which every | was eſteemed above all coercive power of them. The 
particular nation, commonwealth or city, has eſtabliſhed | matters wherein the whole Civil law is generally exer- 
peculiarly for itſe f: jus civile eff, quod quiſque populus Abi ciſed, relate either to perſens in the Common- wealth; or 
conflituit. Jul. Infl. But more ſtrictly the ci] law is the things belonging or not belonging to them; or to the 
that which the old Romans uſed, compiled from the laws | a&7ons whereby men claim ſuch things as are due to them 
of nature and of nations. The twelve tables were alſo the | by the /aw, Tc. | „ 
foundation of this law; which for its great wiſdom is as The Civil /aw is allowed in this kingdom in the two 
it were the Common law, or the foundation of it, in all | Univerſities, for the training up of ſtudents, c. In 
well governed kingdoms, a very few only excepted; and | matters of foreign treaties between princes ; marine affairs 
no other laws are eſteemed comparable to it for its equity. | civil and criminal; in the ordering of martial cauſes ; 
The civil law is either ævritten or unwritten; and the | the judgments of enſigns and arms, rights of honour, Ec. 
evritten law is public or private. public, which immediate- | Vide Treatiſe of Laws, pag. 243, 390. Ferriers Hiſt. of 
1y regards the ſtate of the commonwealth, as the enacting | Civ. Law. and Dr. Taylor's Elements. : | 
and execution of laws, conſultations about war and peace, Civil Lift, To defray the extraordinary charge of the 
eftabliſhment of things relating to religion, c. Private, | civil lift, wiz. for paying debts and arrears due to his 
that more immediately hath reſpect to the concerns of majeſty's ſervants, tradeſmen, &c. and other uſes of his 
every particular perſon. The unwritten law is cuſtom | civil government, 1,000,000/. was granted by parliament, 
introduced by the tacit conſent of the people only, with- | by Stat. 11 Geo. 1. c. 16. Vide King's Houſhold. 
out any particular eſtabliſhment: the authority of it is Clack Wool, Is to cut off the ſheep's mark, which 
great, and it is equal with a written law, if it be wholly | makes it weigh lighter z as to force wool, ſignifies to clip 
uninterrupted, and of a long continuance, off the upper and hairy part thereof; and to bard it, is 
The whole civil /aw is contained in four books or | to cut the head and neck from the reſt of the fleece. Stat. 
tomes, 1. The code. 2. The pandects or dige. 3. The | 8 H. 6. cap. 22. 
inſtitutes. 4. The novels or authenticks, The code is di- Clades, Clida, cleta, cleia, from the Brit. clie, and 
vided into twelve books, and was the firſt book of the | the Iriſh clia, A wattle or hurdle; and a hurdle for 
ciwil law, which the Emperor Juſfinian ordered to be | penning or folding of ſheep, is ſtill in ſome counties of 
collected: it was publifhed in the year 534, and contains | England called a cley. Paroch, Antiq. p. 575. 
the conſtitutions, Ec. of fifty-ſix Emperors, and their wiſe Clarendon, Cconſſitutions of) Certain conſtitutions, made 
councils. The firſt book of it treats of religion, prieſts, | in the reign of Hen. 2. A. D. 1164, in a great council 
Sc. Other books are upon trade, merchandiſe, the exche- | held at Clarendon, whereby the King checked the power 
quer, &c, | of the Pope, and his Clergy, and greatly narrowed the 
The digeft or pandecti, was collected from the works and | total exemption they claimed from the ſecular juriſdiction. 
commentaries of the ancient Iawyers, ſome whereof lived | Black. Com. 4 V. 41 5. ; 
before the coming of our Saviour: this tome 1s divided Clarctum, A liquor made of wine and honey, clarified 
into fifty books; and upon a more particular diviſion, | or made clear by decoction, &c. which the Germans, 
the whole digeſt is divided into ſeven parts: the firſt part | French, and Engliſh, called hippocras: and it was from 
contains the elements of the /awv, as what is juſtice, right, | this, the red wines of France were called carer. Ad 
Sc. The ſecond part treats of judges and judgments: | hec etiam in tanta abundantia vinum hic wideas, & ficeram, 
the third part of perſonal action, &c. The fourth part | pigmentum, & claretum muſlum & medonem. Girald. 
of contracts, pawns and pledges: the fifth part of wills, | Camb. apud Wharton, Ang. Sax. Par, 2. p. 480. 
teſtaments, &c. The fixth part of the poſſeſſion of goods: Claim, /clameum) Is a challenge of intereſt in any 
the ſeventh part of obligations, crimes, puniſhments, Wc. | thing that is in the poſſeſſion of another, or at leaſt out of 
The inſtitutes contain a ſyſtem of the whole body of law, | a man's own, as claim by charter, by deſcent, & c. And 
and are an epitome of the digeſt divided into four books; claim is either verbal, where one doth by words claim and 
but ſometimes they correct the digeſt: they are called in- challenge the thing that is ſo out of his poſſeſſion; or it is 
{titutes, becauſe they are of inftruction, and ſhew an eaſy | by an action brought, &c. and ſometimes it relates to 
way to the obtaining a knowledge of the Civil law: but | lands, and ſometimes to goods and chattels. Tit. Sed. 
they are not ſo diſtinct and comprehenſive as they might | 420. Where any thing is wrongfully detained from a 
be, nor fo uſeful at this time as they were at firſt, The | perſon, this claim is to be made; and the party making it, 
novels or authenticks were publiſhed at ſeveral times with- may thereby avoid deſcents of lands, diſſeiſins, Sc. and 
out any method: they are termed novel; as they are new | preſerve his title, which otherwiſe would be in danger of 
laws, and authenticks, being authentically tranſlated from | being loſt. Co. Lit. 250. A man who hath preſent 
the Greet into the Latin tongue; and the whole volume is | right or title to enter, muſt make a claim; and in caſe of 
divided into nine collations, conſtitutions or ſections, and | reverſions, c. one may make a claim where he hath 
they again into 168 novels, which alſo are diſtributed | right, but cannot enter on the lands: when a perſon 
into certain chapters: the firſt collation relates to heirs, | dares not make an entry on land, for fear of being beaten 
executors, &c. The ſecond, the ſtate of the church; | or other injury, he may approach as near as he can to the 
the third is againſt bawds : the fourth concerns marriages, land, and claim the ſame; and it ſhall be ſufficient to veſt 


c. The fifth forbids the alienation of the poſſefiiogs of | the ſeiſin in him, 1 Il. 25. 
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If nothing doth hinder a man, having right to land, 
from entering or making his claim; there he muſt do ſo, 
before he ſhall be faid to be in poſſeſſion. of it, or can 
grant it over to another: but where the party who hath 
right, is in poſſeſſion already, and where an entry or 
claim cannot be made, it is otherwiſe. 1 Rep. 157. A 
claim will deveſt an eſtate ont of another when the party 
muſt enter into ſome part of the land; but if it be only 
to bring him into poſſeſſion, he may do it in view. By 
claim of lands in moſt caſes is intended a claim with an 
entry into part of the land, or by a near approach to it, 
Co. Lit, 252, 254. Poph. 67. One in reverſion after an 
eſtate for years, or after a ſtatute merchant, ſtaple, or 
elegit, may enter and make a claim to prevent a deſcent, 
or avoid a collateral warranty, And claim of a remainder 
by force of a condition muſt be upon the land, or it will 
not be ſufficient. Co. Lit. 202. ER 

If a man ſeiſed of lands in right of his wife, make a 
feoffment in fee on condition, and the huſband dieth, and 
then the condition is broken, and the heir enters; in this 
caſe the wife need not claim to get poſſeſſion of her eſtate, 
for the law doth velt it in her without any claim. Co. Lit. 
202. 8 Rep. 43. | 

The claim of the particular tenant, ſhall be good for 
him in reverſion or remainder; and of him in reverſion, 
Sc. for particular tenant: ſo claim of a copyholder, will 
be good for the lord, Wc. But if tenant for years, in a 
court of record claim the fee of his land, it is a forfeiture 
of his eſtate. Plowd. 359. Co. Lit. 251. A claim may 
be made by the party himſelf; and ſometimes by his fer- 
vants or deputy: and a guardian in ſocage, &c. may 
make a claim or enter in the name of the infant that hath 
right, without any commandment. Co. Lit. 245. | 

Claim or entry ſhould be made as ſoon as may be; and 
by the Common law it is to be within a year and a day 
after the diſſeiſin, &c. and if the party who hath unjuſtly 
gained the eſtate, do afterwards occupy the land, in ſome 
caſes an aſſiſe, treſpaſs, or forcible entry may be had 
againſt him. Lit. Sect. 426, 430. If a fine is levied of 
lands, ſtrangers to it are to enter and make a claim within 
five years, or be barred: infants after their age, feme 
coverts after the death of their huſbands, c. have the 
like time, by Stat. 1 R. 3. cap. 7. If a difſeifor levy a 
fine, and the diſſeiſee enters his claim in the record of the 
foot of the fine, this is not ſuch a claim as ſnhall avoid the 
ſtatute. 4 Hen. 7. cap. 24. I Lil. Abr. 270. See the 
Stat. 4 Ann. c. 16. ect. 16. and Continual Claim. a 

Claim of Libertp, 1s a ſuit or petition to the King in 
the Court of Exchequer, to have liberties and franchiſes 
confirmed there by the King's Attorney General. Co. 
Ent. 93. | | 

Clamea admittenda in Jtinere per Ittoznatum, A 
writ by which the King commands the juſtices in eyre to 
admit a perſon's claim by attorney who is employed in the 
King's ſervice, and cannot come in his own perſon, Reg. 
Orig. 19. 

Clap-board, Is a board cut in order to make caſſes or 
veſſels; which ſhall contain three feet and two inches A 
leaſt in length: and for every ſix ton of beer exported, 
the ſame caſk, or as good, or 200 of clap- boards ſhall be 
imported, by. ſtatute 35 El. c. 11, 

Clarigarius Irmozum, An herald at arms. Plount. 

Clario, A trumpet. Statimgue clangebant clariones & 
tube, Knighton, anno 1346. | 

Claſſiarius, A ſeaman, or ſoldier ſerving at ſea. 
Omneſque ejus capitaneos, milites & claſſiarios, &c, Chart. 
Carol. 5. Imperator. Thomæ Comit. Surr. dat, in urbe 
Londonienſi, 8 Junii 1522. 

Claud, Brit.) A ditch: Claudere, to encloſe, or turn 
open fields into incloſures Dedi & conceſſ totam cultu- 
ram ad claudencum & faciendum guicquid inde didtis cano- 
nicis placuerit. Paroch. Antiq. 236. 

Claves Jnſulz, Is a term uſed in the /e of Man, 
where all ambiguous and weighty caſes are referred to 
twelve perſons, whom they call c/aves in/ulz, i. e. the 
keys of the iſland. 


Clavia. In the inquiſition of ſerjeanties in the 12th and 
13th years of King John, within the counties of RM and 
Hertford ; Boydin Aylet tenet guatuor lib. terre in Brad- 
well, per manum Willielmi de deno fer /erjeantiam clavie, 
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| wit. By the ſerjeanty of the club or mace: Brady's Ag. 


fend. Introduct. to Eng. Hit. 22. | 
Clavigeratus, A treaſurer of a church. —— Alter 
Willielmas Wallingford clavigeratus. Mon. Angl. tom. 
1. p. 184. ä 0 
Clanſe Mollis, Crotuli clay) Contain all ſuch matters 
of record as were committed to cloſe writs; theſe roll: 
are preſerved in the Tower. e 
Clauſtura, Bruſhwood for hedges and fences. King 
Henry 3. gave to the prior and canons of Chetæuoad, quis“ 
gue carucatas clauſturz ad prediaz terre clauſturam /uftr- 
nendam. Paroch. Antiq. 247. | | 
Clauſum fregit, Signifies in our law as much as an 
action of treſpaſs; and it is a writ ſo called, becauſe the 
defendant is ſummoned thereby to anſwer Quare clauſum 
fregit of the plaintiff, that is why he did ſuch a treſpaſs. 
It is the courſe of the Common Pleas, to declare in actions 
(eſpecially upon an aſ/umpfſis or the like) upon a guare 
clauſum fregit, as they do on a latitat in the King's Bench. 
2 Vent. 192, 259. But by the Lord Clarendon's orders in 
Chancery, curſitors of that court are not to make writs 
of clauſum fregit, &c. in London, without ſpecial warrant 
from the Lord Chancellor, or Maſter of the Rolls, unleſs 
it appear by affidavit that the ſame is the proper cauſe of 
action, &c, This order is now, we apprehend, totally 
diſregarded, ES 
In C. B. a pone in treſpaſs, (and here the proceedings 
are by prætipe or pone) according to the ancient courſe, is 
made out thus: Wilts, ſſ. # A. B. fec. Sc. tunc pone 
C. D. nuper de, fc. de flacito quare vi & armis clauſum 
& domun ipfius A. fregit& alia enormia ei intulit, ad grave 
dampn. ipfius A. et contra pacem. This is delivered to the 
filazer of the county to draw out the capias, & c. And 
debt may be added to it, wiz. pone, &c, C. D. nuper de, 
Se. in com. tuo clauſum freg. apud, c. Ac etiam in de- 
bito pro gol. Cc. = 885 | 
Clauſum Paſchæ, Stat. Yeftm. 1. In craftino clauſi 
paſchæ, or In craſtino octabis paſchæ, which is all one, 
that is the morrow of the tas of Eafter. 2 Inft. 157. 
Clauſum paſchæ, i. e. Dominica in albis ; fic dichum, quod 
paſcha claudat. Blount, | Os 
Clauſura Mepæ, The encloſure of a hedge— Johannes 
Stanley Ar. clamat quod ipſe & heredes ſui ſunt quieti de 


clauſura heye 4e Macclesfield, eil. clauſura unius rode ter- 


re circiter hayam predia, Rot. Plac. in itinere apud 
Ceſiriam, ann. 14 H. 7. | | 

Clawa, A cloſe, or ſmall meaſure of land. Unam 
clawam err cum pertinentiis, Mon, Angl. tom. 2, pag. 
250. 

Cleptoz, This word is taken for a rogue or thief, 
Howeden anno 946. | 

Clergy, /clerus) Signifies the aſſembly or body of 
clerks or eceleſiaſticks, being taken for the whole num- 
ber of thoſe who are de clere Domini, of our Lord's lot or 
ſhare, as the tribe of Levi was in Judæa; and are ſepa- 
rate from the noiſe and buſtle of the world, that they 
may have leiſure to ſpend their time in heavenly medita- 
tion and prayer, Re 

Sometimes clergy is uſed for a plea to an indictment of 
felony, Sc. being an ancient privilege of the church, 
where a prieſt or one in orders is arraigned of felony, be- 
fore a ſecular judge, who 'may pray his clergy ; which is 
as much as if he prayed to be delivered to his ordinary, 
to purge himſelf of the offence objected againſt him. 
Staunaf. P. C. lib. 2. cap. 41. Anciently the clergy 
ſtrongly infiſted that by the law of God their perſons were 
ſo ſacred, that they could not, without a violation of 
that law, be convened before, and much leſs be puniſhed 
by, any ſecular judge; but it hath been obſerved that 
this is not warranted by ſcripture: though all perſons in 
holy orders have this privilege from the Canon law. 
2 Hawk. P. C. 337. | 

It is ſaid by Lord Chief Juſtice Hale, that anciently 
princes converted to Chriſtianity, in favour of the clerg y, 
and for encouraging them in their offices and employmeats, 
did grant to them very bountiful privileges; as iſt, An 
exemplion of places conſecrated to religious duties from ar- 
reſts for crimes, which was the original of ſanQuaries. 
2dly, The exemption of their perſons from criminal pro- 
ceedings, in ſome caſes capital; before ſecular jadges ; 
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and this was the true original of the privilegium clericale: 
the clergy increaſing in wealth, power and intereſt, after- 
wards ſet up for themſelves; and that which they obtained 
by the favour of princes and ſtates at firſt, they now be- 
gan to claim as their right, and that of the higheſt nature, 
jure divino; and by their canons and conſtitutions, pro- 
cured vaſt extenſions of thoſe exemptions. 2 Hale's Hift. 
P.C. 323. : | 

As to the clergy in general, they are regular or ſecular : 
thoſe are regular which live under certain rules, being of 
ſome religious order, and are called men of religion, or 
the religious : ſuch as all Abbots, Priors, Monks, Cc. 
The /ecalar are thoſe that live not under any certain rules 
of the religious orders; as Biſhops, Deans, Parſons, Vi- 
cars, Oc. 

Although the clergy claimed an exemption from all ſe- 
cular juriſdiction, yet Mat. Paris tells us, that ſoon after 
William the Firſt had conquered Harold, he ſudjected the 
biſhopricks and abbeys who held per baroniam, that they 
ſhould be no longer free from military ſervice ; and for 
that purpoſe he in an arbitrary manner regiſtred how 
many ſoldiers every biſhoprick and abbey ſhould provide, 


and fend to him and his ſucceſſors in time of war; and 
having placed theſe regiſters of eccleſiaſtical ſervitude in | 


his treaſury, thoſe who were aggrieved, departed out of 
the realm: but the c/ergy were not, till then, exempted 
from all ſecular ſervice; becauſe by the laws of King 
Edgar they were bound to obey the ſecular magiitrate in 
three caſes, wiz. Upon any expedition to the wars, and to 
contribute to the building and repairing of bridges, and 
of cafiles for the defence of the kingdom. 

It is probable that by expedition to the wars, it was 
not at that time intended they ſhould perſonally ſerve, but 
contribute towards the charge: one they muit do; as ap- 
pears by the petition to the King, anno 1267, viz. Ut om- 
wes Clerici tenentes per baroniam wel feudum laicum, per- 
ſonaliter armati procederent contra regios adverſarios, vel 
tantum ſervitium in exfeditione regis invenirent, quantum 


| pertineret ad tantam terram vel tenementum. But their an- 


fwer was, that they ought not to tight with the military 
but with the ſpiritual ſword, that is with prayers and 
tears; that they were to maintain peace and not war, and 
that their baronies were founded on charity; for which 
reaſon they ought not to perform any military ſervice, 
Blunt. | | 

That the clergy had greater privileges and exemptions 
at Common law than the /aity is certain; for they are 
confirmed to them by Magna Charta, and other ancient 
ſtatutes ; but theſe privileges are in a great meaſure loſt, 
the clergy being included under general words in later 
ſtatutes; ſo that clerg ymen are liable to all public charges 
impoſed by a& of parliament, where they are not parti- 
cularly excepted. Indeed they are not at this day to un- 
dergo temporal offices, as the office of ſheriff, conſtable, 
Sc. (though they are ſometimes in the commiſſion of the 
peace, in which commiſſion they may either act as juſtices, 
or not act at their pleaſure) nor are they to ſerve on juries, 
or obliged to appear at turns and leets; or to be preſſed 
to ſerve in the wars in perſon, although by ſtatutes they 
are compellable to contribute to the charge of a war, and 
to muſters of the militia : their bodies are not to be taken 
upon ſtatutes merchant or ſtaple, c. for the writ to 
take the body of the conuſor is i /aicas fit; and if the 


ſheriff or any other officer arreit a clergyman upon any 


ſach proceſs, it is ſaid an action of falſe impriſonment lies 
againſt him that does it, or the c/zrg yman arreſted may 
have a ſuperſedeas out of Chancery. 

In action of treſpaſs, account, &c. againſt a perſon in 
holy orders, wherein proceſs of capias lies, if the ſheriff re- 
turn that the defendant is clericus bengſiciatus nullam babens 
laicum feodum ubi ſummoneri poteſt; in this caſe the plaintiff 


o iſſue to the biſhop, to compel him to appear, Qc. 
But ou execution had againſt ſuch clergyman, a ſequeſtra- 
tion {hall be had of the profits of his benefice. Clerg ymen 
may not be arreited in the church, or church-yard, while 
attending on divine ſervice, c. on pain of impriſon- 
ment, and ranſom at the King's pleaſure, and likewiſe 
to make agreement with the party: and he that beats a 
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* may be obliged to do penance in the Spiritual 
ourt FFF 
Theſe are all the privileges remaining on civil ac- 
counts: though by the Common law, they were to be free 
from the payment of tolls, in all fairs, and markets, as 
well for all the goods gotten upon their church livings, 
as for all goods and merchandiſes by them bought to be 
ſpent upon their rectories; and they had ſeveral other ex- 
emptions, &c. Theſe privileges, for the moſt part, have 
been allowed the clergy, that they might wich the more 
freedom attend the ſervice of God and religion, and be 
reſpected as they ought; and therefore they are not to 
undertake any ſecular buſineſs, by which they may be 
diverted from their duty, or be brought into contempt. 
They are uſed like other men in criminal caſes z ex- 
ceptas to burning in the hand for felony, from which upon 
producing of their orders, or the ordinary's certificate, 
they ought to be freed: and though they have had the 
privilege of the clergy for a felony, yet they may again 
have their c/ergy, and ſo cannot a layman. But ſee Star. 
28 Hen. 8. c. 1. In ancient times c/erg ymen convicted of 
crimes, were delivered over to the ordinary, to be pu- 
niſhed by the eccleſiaſtical laws; but this privilege is long 
ſince aboliſhed, nor was it ever allowed in treaſon or ſa- 
crilege. Hood's Infl. 24. Parſon's Counc. 145, Sc. 2 Inſt. 
4, 58, Cc. Black. Com. 4 V. 358. * 
Benefit of clergy, we have already ſaid, is an ancient 
privilege, where one in orders claimed to be delivered 
to his ordinary to purge himſelf of a felony, And this 
purgation was to be by his own oath affirming his inno- 
cence, and the oaths of twelve compurgators as to their 
belief of it, before a jury of twelve clerks; if the clerk 
failed in his purgation, he was deprived of his character, 
whereby he became a mere layman, or he was to be kept 
in priſon till a pardon was obtained; but if he purged 
himſelf, be was ſet at liberty. Sometimes the delivery 
to the ordinary was without purgation, as upon attainder 


by confefhon of the felony, or by verdict, where the fe- 


lony was notorious, and then the clerk was to be de- 
graded, or kept in priſon by the ordinary, &c. though 
1n theſe caſes the ordinaries would frequently proceed to 
2 But purgation is now taken away by Stat. 
18 Elix. cap. 7. which enaQts, that where an offender is 
admitted to his c/ergy, after burning in the hand, he ſhall 
not be delivered to the ordinary, but ſhall be enlarged by 
the court, c. And: the benefit of clergy, and burning 
. the hand, comes in the place of purgation at Commen 
aw. | 
In ancient times, in the King's courts, where felonies 
were determined, the biſhop or Eis deputy were to attend 
to inform the court whether the felon could read as aclerk 
or not; but the court was ſtill to judge of his ſuſiciency. 
Since the Stat. 18 Elix. c. 7. every man to whom Sen- 
fit of clerg y was granted, hath been pur to read at the bar 
after found guilty, and conviaed of felony, and ſo burnt . 
in the hand, and ſet free for the firſt time, if the ordi- 
nary's commiſſioner or deputy ſtanding by did fay,—Legit 
xt clericus ; or otherwiſe he was to be hanged, But read- * 
ing at laſt, as well as purgation, is wholly laid aſide; for 
by the 5 Ann. c. 6. if any perſon convicted of ſuch fe- 
lony, for which he ought to have the benefir of the clerg y, 
doth pray the benefit of this act, he ſhall not be requized 
to read, but ſhall be puniſhed as a clerk convict. | 

A lord of parliament ſhall have the benefit of bis clergy, 
though he cannot read, and without burning in the hand, 
for the firſt time only; and the King may pardon the 


| burning of the hand in others, which is not ſo much in 


nature of a puniſhment, as a mark to notify that the per- 
ſon may have his c/ergy but once, | 

But he ſhall not be ouſted of his clergy, by the bare 
mark in his hand, or by a parol averment, without the 


cannot have a capias to arreſt his body; but the writ ought | record teſtifying it, or a tranſcript thereof, according to 


the following ſlatutes. 2 H. H. 373. 5 

By Stat. 34 & 35 H. 8. cap. 14. The clerk of the 
crown, or of the peace, or of affi{c, ſhall certify a tran- 
ſcript briefly of the tenor of the indictment, outlawry, of 
conviction, and attainder, into the King's Bench in 40 
days: And the clerk of the crown, when the judges of 


alliſe, or jultices of the peace write to him for — 
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of ſuch perſons, mall certify the ſame; with the cauſes 
of the coavictio or mitaiader, © 1120 0 


Another method is given by the Stat. 3 N. & M. c. 9. 
ſich. 7. Which enacte, that the clerk of the crown, clerk. 
of the peace, or clerk of aſſiſe, here à perſon admitted 
to clergy ſhall be convicted, ſhall at the requeſt of the 
proſecutor, or any other on the King's behalf, certify a 
tranſcript briefly and in few words, containing the effect 
and tenor of the indictment and conviction of his having 
the benefit of clergy, and the addition of the party, and 
the certainty of the felony and conviction, to the judges 


where ſuch perſon ſhall be indifted for any ſubſequeat | 


offetice, ö 1986 | 
Al ſo it ſeems, that if the party deny that he is the ſame 


perſon, iſſue muſt he joined upon it, and it muſt be found 
upon trial that he is the ſame perſon; before he can be 


ouſted of cierg y. 2 H. H. 373. | 
The privilege of clergy is ſaid to have its beginning from 
an encroachment of the Pope upon the temporal power, in 
behalf of the clergy, whom he endeavoured to exempt from 
the juriſdiction of lay judges in cate of life and member; 
which the temporal courts would not yield to, but only 
in part: and firſt they would indiR clerks for felony, as 


well as others, and proceed thereon till the ordinary did 


demand them; and if the ordinary would not demand 
them, the King's courts proceeded to conviction, at- 
tainder and execution; and if the ordinary did claim 
clerks before conviction, then an inquiſition was taken 
whether the party was guilty or not; and if acquitted, 
he was diſcharged ;' but if found guilty, then delivered to 
the ordinary, c. The privilege ſo reſtrained was con- 
firmed and eſtabliſhed by the ſtatute of em. 1. cap. 2. 
and allowed by divers other acts of parliament; and though 
originally the clergy never intended that any ſhould have 
that privilege, but thoſe. who were in holy orders; yet 
afterwards they extended it to thoſe who were not ſtrict- 
ly in orders, but were aſſiſtants to them in doing divine 
offices, | | eke 1851. 

As to laymen being admitted to this privilege, it hath 


been obſerved that in thoſe days few were bred to litera- | : 
ture, but thoſe who were actually in orders, or educated 


for that purpoſe; and therefore the way of trial whether 
one was a clerk or no, was by reading, of which the 
court was judge; for if he could not read, the court 
would not deliver him as a clerk, though the ordinary 
did claim him; and if he did read, he ſhould be allowed 
as a clerk, though the ordinary refuſed him: and reading 


being the way of trial, whether a man was a clerk or not, 


without further examination into any other qualification, 
by an equitable conſtruction of the ſtatutes that eftabliſhed 
and extended this privilege, all perſons that ſo approved 
themlelves by reading, were allowed to be clerks. Lin- 
| "wood 92, 100, Kel. 180. 

It appears by our books that laymen that could read 
had the privilege of clergy ſince the 25 Ed. 3. which al- 
Jowance never was condemned in parliament, or com- 
Plained of as a grievance, but rather approved of: and 
by the 18 Elix. c. 7. all perſons, as well lay as ſpiritual, 
have a right to the benefit of that ſtature, for the firſt of- 
fence, in the ſame manner as clerg ymen. | 


Though it was anciently the uſual method for the or- 


dinary to demand the criminal as his clerk, before the 
court allowed him the benefit of his clergy; yet there was 
no neceſſity for ſuch demand, but the court might with- 
out it admit a perſon to the benefit of clergy, on ſufficient 
evidence of his being a clerk, as upon producing letters 
of orders, or reading as a clerk, &c. except he appeared 
to have been guilty of ſacrilege, or of breaking the priſon 
of the ordinary; in which caſes it is ſaid to have been at 
the diſcretion of the ordinary, whether he ſhould have his 
clergy or not: and as there is no neceſſity that the ordi- 
nary ſhould demand the benefit of the clergy for a clerk ; 
ſo neither is there any that tne priſoger himſelf ſhould de- 
mand it, where it ſufficiently appears to the court that he 
hath a right to it, in reſpe& of his being in orders, Oc. 
In which caſe, if the priſoner does not demand it, it is 
left to the diſcretion of the judge, either to allow, or not 
allow it him. 2 Hawk, P. C. 359. 

Thoſe who demand the benefit of clergy, are to plead, 
and put themſelves upon trial; but after a clerk hath pur 


PI 


himſelf upon trial, and the inqueſt are charged with him, 


| ſome writers tell us, that he may, if be deſire it, be 


-admitred' co bis c/ctg ybefore the jury come back; and 


| ſhall not forfeit his goods, unleſs they find him guilty. 


Ibid" 358. $0453 - 74% e. 
This claim of clergy might formerly be made on ar- 
Taignment, or as ſoon as the priſoner was brought to the 


bar: afterwards it could not be claimed till after con- 


viction, becaaſe it is for the advantage of the King as to 
the forſeiture of the lands and goods of the criminal con- 
vict, and for the advantage of the party himſelf to make 
his challenges to the inqueſt; and perhaps he may be ac- 
quitted, and then he will not need this privilege. 2 Int. 
164, 633. At Common law, if the party had not de- 
manded his clergy before conviction, he loſt it: but in the 


time of H. 6. an alteration was made in the method of 


allowiog clergy, wiz. That the party indicted or appealed, 
was to anſwer to the felony, and after conviction, upon 
his demand the judge to allow him his clergy; which 


there be a proper judge there, who has power to allow it. 
2 Hawk. 357. bal | 5 

Perſons admitted to their clergy, may be continued in 
priſon as a further puniſhment, net exceeding one year. 
18 El. cap. 7. | | N 

By Stat. 4 Geo. 1. cap. 11. Perſons convicted of offences 
within benefit of clergy (except receivers and buyers of 
ſtolen goods) may, inſtead of being whipped and burnt 
in the hand, be tranſported for ſeven years. 
A perſon admitted to his clerg y, forfeits all his goods 
that he hath at the time of the conviction, 2 H. H. 
388. | | . 4 | 

But preſently, upon burniog in the hand, he ought to be 
reſtored to the poſſeſſion of his lands, and from thencefort 
to enjoy the profits thereof. 2 H. H. 388. 

Alſo, it reſtores him to his credit; and conſequently 

enables him to be a good witneſs, 2 Hawk. 364. 
And it is holden, that after a man is admitted to his 
clergy, it is actionable to call him felon ; becauſe his of- 
fence being pardoned by the ſtatute, all the infamy and 
other conſequences of it are diſcharged. 2 Hah. 365. 

Clergy is never allowed by the Civil law; ſo that pi- 
rates, c. ſhall not have clergy. 1 Nel/. Abr. 449. The 
Common law did not deny clergy but in certain caſes; as 
in high treaſon, or ſacrilege; where a perſon was con- 
vict of hereſy; was a Turk, Jew, or Infidel, &c. Alſo 
Women are not allowed it; but this is altered by Stat. 3 
V. & M. c. q. : MI 
By ſtatutes, clergy is denied in a great many felonies ; 
though it is allowed in all caſes where not expreſly taken 
away. And where clergy is taken away ex preſly by any 
ſtatute, the offence muit be laid in the indictment to be 
againſt that very ſtatute, and the words of it, or the of- 
fender ſhall have his clergy. Kel. 104. H. P. C. 231. 
Iz what caſes the benefit of clergy is yet allowed, and 
in what caſes it is taken away by ſeveral ſtatutes, ſee title 
Felony, ec. and Table to Statutes, ſame title, fc. 

Clerico admittendo, [s a writ directed to the biſhop, 
for admitting a c/er+ to a benefice, upon a ne admittas 
tried and found for the party that procures the writ. 
Reg. Orig. 31. If a parſon recover a benefice, the patron 
may have this writ to the biſhop, though the fix months 
are paſt, if the church is void, &c. And this ancient 
writ begins thus: Rex wenerabili Cbriſſo patri, c. 
Cum A. B. de, Sc. in curia nofira recuperaſſet werſus nos 
pre ſentationem ſuam ad vicariam de, c. vobis mandamus 
guod ad preſentat. ipſius A. B. ad vicariam idoncam perſo- 
nam ad mittatis, Sc. 

Upon a preſentation to a benefice recovered in a guare 


this writ; directed not to the ſheriff, but to the biſhop 
or his metropolitan, requiring them to admit and inſtitute 


Admittendo Clerico.. | { 
Clerico infra ſacros Ordines conſtituto, non Eli⸗ 

gendo in Dfficium, Is a writ directed to thoſe who have 

thruſt a bailiwick, or other office upon one in holy orders, 


charging them to releaſe him. Reg. Orig. 143. 
Bbb Clerico 


-courſe' has been ever fince obſerved. Kel. ioo. Clergy 
may be demanded after judgment given againſt a perſon, 
whether of death, Cc. and even under the gallows, if 
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impedit, or aſſiſe of darrein preſentment, the execution is by 


the clerk of the plaintiff. Black. Com. 3 V. 413. Vide 
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cially done by the juſtices of Ie in their circuits, Cromp. 
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Clerieo capto , Htratutum , e. A 
writ for the — 2 a clerk out of priſon, vr taken 
and impriſoned upon the breach of a ſtatute merchant. 


2 


Reg. Orig. 147. e \ | „hot 200 lisa 

Clerico convitto commiſſo Gaolz in defe lu Ordi⸗ 
narii del iberando, 1s 
delivery of a clerk to his 


© L 


| . of aſũſe, er and 
| ferminer, gaol delivery, and af the peace, with their writs 
| Y aſſociations c, Alſo all, general pardons, at, the 

ing 5 coranation's, or in parliament, Where he fits in the 
Lord's houſe in parliament time; and into whoſe office 


an ancient writ that lay for; the | the writs, of pagiament, with the names of knights and 
is erdinary, that was formerly con- burgeſſes elected thereupon, are to be returned and fled, 


victed of felony, by reaſon his ordizary did not challenge He: bath; likewiſe the making out of all ſpecial pardons; 


him according to the privileges of clerks. Reg, Orig. 


Clerk, /clericn:) In the moſt general fignification, is 
one that belongs to the holy miniſtry of the church; un- 
der which, where the Canon law hath full power, are 
not only comprehended /acerdotes and didconi, but alſo 
fubdiatoni, leRores, acolyti, exorcifie and eſliarii: but the 
word has been anciently uſed for a ſecular prigſ; in op- 
poſition to a religiozs or regular. Parecbs Antiq. 171. 
And is ſaid to be properly a miniſter or prieſt, one who is 
more peculiarly called in ſortem Domini. Blount, 
\ Clerk, In another ſenſe denotes à perſon who prac- 
tiſes his peh in any court, or otherwiſe z of which clerks 
there are various kinds, in ſeveral offices, Sc. As the 
Officers of the courts of law were formerly often clergy- 
men; hence it is ſaid they go under the term of clericus, 
or clerk. And Temp. Ed. 1. Johannes Sawell, clericus do- 
ini regis, was ſuppoſed to lignify ſecretary or clerk of his 
council. Artiq. Nottinghamfo. 317. 

Clerk of the atts, Is an officer in the navy office, 
whoſe buſineſs is to record all orders, contracts, bills, 
warrants, &c. tranſacted by the lord high admiral, or 
lords commiſſioners of the admiralty, and commiſſioners 
of the navy; and is mentioned in the Star. 16 Car. 2. 

c. 5. And 22 & 23 Car. 2. e. 11. ul 

Clerk of Fffidavits, In the court of Chancery, is an 
officer that files all afidavits made uſe of in court. 

Clerk of the Ifliſe, Is he that writes all things judi- 


Juriſd. 227. This officer is affociated to the judge in 
commiſſion of afi/e, to take aſſiſes, ... 8 
Clerk of the Baits, An officer belonging ta the court 
of King's Bench. He files the bail pieces taken in that 
court, and attends for that purpoſe. | 
Clerk of the Check, ls an officer in the King's court, 
fo called, becauſe he hath the chert and controlment of 
the yeomen of the guard, and all other ordinary yeomen 
belonging either to the King, Queen, or prince; giving 
leave, or allowing their abſence in attendance, or dimi- 
niſhing their wages for the ſame: he alſo by himſelf or 
deputy takes the view of thoſe that are to watch in the 
court, and hath the ſetting of the watch. 33 H. 8. c. 12. 
Alfo there is an officer of the ſame name in the King's 
navy at Plymouth, Deptford, Wookwich, Chaibam, Cc. 
19 Car. 2. C. 1. TY 
Clerk Controller of the King's Youſe, Is an officer 
in the King's court, that hath authority to allow or diſ- 
allow charges and demands of purſivants, meſſengers of 
the Green Cloth, &c. He hath likewiſe the overſight of 
all defects and miſcarriages of any of the inferior officers ; 
and hath a right to fit in the counting-houſe, with the 
ſuperior officers, viz. the lord fleward, treaſurer, con- 
troller, and cofferer of the houſhold, for correcting any 
diſorders. 33 H. 8. c. 12. + 1 7 
Clerk of the Crown, (clericus corone ) An officer in 
the King's Bench, whoſe function is to frame, read and 
record all indictments againſt offenders there arraigned or 
indicted of any public crime. And when divers perſons 
are jointly indicted, the clert of the crown ſhall take but 
one fee, viz. 2. for them all. Stat. 2 H. 4. c. 10. He 
is otherwiſe termed clerk of the crown-office, and exhi- 
bits informations, by order of the court, for divers of- 
fences: And on informations exhibited in the crown- 
office, for treſpaſs, battery, c. Recogniſances are to 
be entered into, to proſecute with effect, Fc, 40 5 V. 


and writs of execution. upon bonds of ſlatute ſtaple for- 


feited; which was annexed to his office in the reign of 
Queen Mam, in conſideration of his chargeable attend- 


an 93% 5 \ þ "” 436 &l(5 L240 13.10 IVY TATICG ES 
Cierk of the Declarations, An officer of the court of 
King's Bench, that files all declarations in cauſes there de- 


4 


pending, after they are ingroſſed, ( %. 


: Clerk of the Deliperies, Is an officer Ane Ti | ging or 


London, who exerciſes his office in taking of indentures for 


all ſtores, ammunition, &c. iſſued from thence, . 7 
| + Clerk, of the Exrrozs, (clericus errorum), In the court 


of Common. Pleas, tranſeribes and certifies into the King's 
Benet the tenor of the records of the cauſe or action, upon 
which the writ of error, made by the curſitor, is brought 


' there to be heard and determined. The «/er+ of. the: er- 
| rors in the King's Bench, likewiſe tranſcribes and certiſies 


the records of cauſes in that court into the Excheguer, if 
the cauſe or action were by bill: if by original, the Lord 
Chief Juſtice certifies the record into the houſe of. peers 
in parliament, by taking the tranſcript from the c/ex4 of 
the errors, and delivering it to the Lord Chancellor, there 
to be determined, according to the ſtatutes 27 Elia. c. 8. 
and 31 Elix. c. 1. The clerk of the errors in the Exche- 


guer alſo tranſcribes the records, certified thither out of 
| the King's Bench, and prepares them for judgment in the 


court of Exchequer Chamber, to be given by the juſtices 
of C. B. and Barons there. Stat. 16 Car. 2. c. 2. 20 
C. 2. c. 4. 2103 9 RR thi 
Clerk of the Eſloins, Is an officer belonging to the 
court of Common Pleas, who keeps the gin rolls; and 
the pin roll is a record of that court; he has the pro- 


| viding of parchment, and cutting it out into olli, mark- 


ing the numbers thereon; and the delivery out of all the 
rolls to every officer of the court; the receiving of them 
again when they are written, and the binding and making 
up the whole bundles of every term; which he doth. as 
ſervant of the chief Juſtice. . The Chief Juſtice of C. B. 
is at the charge of the parchment of all the rolls, for 
which he is allowed; as is alſo the Chief . Juſtice of B. R. 
beſides the penny for the ſeal of every writ of privilege 
and outlawry, the ſeventh penny taken for the ſeal of 
every writ in court under the green wax, or petit ſeal; 
the ſaid Lord Chief Juſtices having annexed to their of- 
fices or places, the cuſtody of the ſaid ſeals belonging to 
each court. | 3 
Clerk of the Eſtreats, (clericus extractorum) A clerk 
or officer belonging to the Exchequer, who every term 
receives the H reats out of the Lord Treaſurer's Remem- 
brancer's office, and writes them out to be levied for the 
King: and he makes ſchedules of ſuch ſums eftreated as 
are to be diſcharged. 4 SOLE» | 
Clerk of the Hanaper, or Hamper, Is an officer in the 
Chancery, whoſe office is to receive all the money due to 
the King, for the ſeals of charters, patents, . commiſſions 


and writs; as alſo fees due to the officers for inrolling and 


examining the ſame. He is obliged to attendance on the 
Lord Chancellor daily in the term time, and at all times 
of ſealing, having with him leather bags, wherein are 
put all charters, Cc. After they are ſealed, thoſe bags, 
being ſealed up with the Lord Chancellor's private ſeal, 
are delivered to the controller of the hanaper, who, upon 
receipt of them, enters the effect of them in a book, c. 
This banaper repreſents. what the Remans termed fi/cum, 
which contained the Emperor's treaſure ; and the Exche- 
quer was anciently ſo called, becauſe in eo reconderentur 
hanapi & /cutre cateraque vaſa gue in cenſum ( tributum 


& M. c. 22. | 
Clerk of the Crown in Chancery, ls an officer in that | per/o/vi ſolebant; or it may be for that the yearly tribute 


court who continually attends the Lord Chancellor in per- 
ſon or by deputy: he writes and prepares for the Great 
Seal, ſpecial matters of ſtate by commiſſion, or the like, 
either immediately from his Majeſty's orders, or by order 
of his council, as well ordinary as extraordinary, viz, 


which princes received was in hampers or large veſſels 
full of money. There being an arrrar of 10, 5901 125. 
11d of ſeveral ancient fees and ſalaries, &c. payable out 
of this office; and there being a remainder of 13,698 J. 


15, 112. of the ſix-penny ſtamp duty on writs granted for 
relief 


= 


9 L E 


relief of the ſuitors of the court of -Chapeery's.; it was 
ae by the Stat. 23 C. 2. c. 25. that thereout the 
10,5904. 125. 114. ſhould. be paid to, the creditors. of 
this office... That the. ſaid duty ſhould be made perpetual; 
and thereout 3000 J. per annum ſhould be paid to the c/er4 
gfe banaper, that the reſidue of tbe 137698 J. 16, 119. 

ould be laid out in government ſecurities, 2 the in- 
tereſt paid to the cler of. the hanaper, who ſhould pay 
1, 200. to the — of the, Rollt. Aud that in caſe the 
revenue of this e ſo augmented, ſhould be more than 
ſufficient to pay all fees, ſalaries, c. the clerk ſhould 


account for the ſurplus, . 


Clerk of the Inroliments,, Is an officer of the 2 
Pleas, that inrolls and exemplifies all fines and recoveries, 
and returns writs of entry, ſummons and ſcifin, Ee. 

Clerk of. the. Juries, (clericus juratorum) An officer 
belonging to the court of Common Pleas, who makes out the 
writs of habeas corpora and diftringas,. for the appearance 
of juriet; either in that court, or gt the aſſiſes, after the 
jury or panel is retured upon the venire facias : he alſo 
enters into the rolls the awarding of theſe writs; and 
makes all the continuances from the going out of the ha- 
beas corpora until the verdict is given. 

Clerk of the Market, (clericus mercati boſpitii regis) 
Is an officer of the King's houſe, to whom it belongs to 
take charge of the King's meaſutes, and keep the ſtan- 
dards of them, - which are ex es of all .meaſures 
throughout the land; as of ells, yards, quarts, gallons, | 
Oc. And of weights, buſhels, gg. And to ſee that all 
weights and meaſures in every place be anſwerable to the 
ſaid ſtandard : of which office you may read in Fleta, lib, 
2. cap. 8, 9, 10, Sc. Touching this officer's duty, 
there are alſo divers ſtatutes, as 13 R. 2. cap. 4. and 16 
R. 2. c. 3..by which every clerk of the market is to 
have weights and meaſures with him when he makes eſſay 
of weights, &c. mark'd according to the ſtandard x and 
to ſeal weights and meaſures, under penalties. The 16 
Car. 1. c. 19. enacts, That clerks of the market of the 
King's or Prince's houſhold, ſhall only execute their 
offices within the verge; and head officers are to act in 
corporations, &c, The clerks of markets have generally | 
power to hold a court, to which end they may iſſue out 
proceſs to ſheriffs and bailiffs to bring a jury before them; 


and give a charge, take preſentments of ſuch as keep or 


uſe falſe weights and meaſures; and may ſet a fine upon 
the offenders, c. 4 1nft. 274. But if they take any 
other fee or reward than what is allowed by ſtatute, Tc. 
or impoſe any fines without legal trial; or otherwiſe 
miſdemean themſelves, they hall forfeit 51 for the firſt 
offence, 104. for the ſecond, and 201. for the third of- 
fence, on conviction before a jallice of peace, Oc. Stat. 


16 by os bu 


Clerk Marſhal of the King s Youſe, An officer that 
attends the marſpal in his court, and records all his pro- 
ceedings. 33 H. 8. c. 22. 

Clerk of the Nichils, or Pihils (clericus wihilersm) | 
An officer of the court of Exchequer, who makes a roll of 
all ſuch ſums as are nihiled by the ſheriffs upon their 
eſtreats of green wax, and delivers the ſame into the re- 
membrancer's office, to have execution done upon it for 
the king. See Stat.,g, R. 2. c. 1 3. \Nihils are ian by 
way of tinge or amercement. 

Clerk of the Ozdnance, Is an officer in the Tower, 
who regiſters all orders touching the king's ordabnce. 

Clerk of rhe Outlawzies, (clericus par fare * 
Am oſſicer belonging to the court of Common Pleas; being 
the ſervant or deputy to the King's Attorney General, for 
making out wiits of capias utlagatum, after :,outlawry; 
the King's Attorney? s name being, mes one of- thaſe | 
Writs, 

Clerk of the Paper-Dffice, Is an officer in the: court 
of Kirg's Bench, that makes up the p8por-booke of ſpecial 
pleadings and demurrers in that court. iv Os 

Clerk of the Papers, An officer in the Common: Pleas; 
who hath, the cuſtody of the papers of the warden of the 
Fleet, enters commitments and diſcharges. of prlſonera de- 
livers out day-rules,' Qc. 

Clerk of a Pariſh, It was held, that 2 pariſh clerk 
is a mere layman, and ought to be deprived by them that 


4 
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meddle with deprivation of the pariſh clerk, they incur a 
præmunire, and the canon, Which: wills that the parſon 
ſhall have leion of the pariſh. clerk, is merely void to 
take away the cuſtom that any had to elect him. 2 
Brownl, 38. Paſch. 8 Jac. C. B. Ganty v. Newman... 
Reſolved, that if the pariſh- clerk miſdemean himſelf in 
bis office, or in the church, he may be fentenced for it 
in the eocleſiaſtical court to excommunication, but not 


to deprivation, 2 Brownl,. 88. Paſb. 8. Jae. C. B. 


Gaudy Ve Newman. 

Pariſh. clerk may Jue in — \Chriftian for biz hes, 
which are called largitiones tharitative. : Arg. Cites the 
Regiſter, fol. 5 2. fot he is quddammmodo an officer ſpiri- 
tual, cites 21 Ed. 4. 47. 2 Red. 3 2 . 18 
Fac. B. R. in Biſhop's caſe. 7 909 

Pariſh clerk nominated by the e is by 8 
law an officer, and in far life, without \deed. 2 Saił. 


536. pl. 27. Hill. 10 An. B. R. e * GI v. 
Milauict. FL 42 


Clerk of the Parliament Roils,. 4 e 3 | 


parlianenti)- Is that perſon which records all things done 
in the high court of parliament, and ingroſſeth them in 
parchment rollt, for their better preſervation to poſterity : 
of theſe officers there are two, one in the Lords en 
and another in the Houſe of Commons. 

Clerk ot the Patents, Or of the letters patent-under 
the Great Seal of England; an office erected 18 Fac. 1. 


Clerk of the Peace, (clericus pacis) Is an ofñcer be- 


longing, to the ſeſſions of the peace: his duty is to real 
indictments, inrol the proceedings, and draw the proceſs; 
he keeps the counter-part of the indenture of atmour; 
records the praclamation of rates for ſervants wages; has 
the cuſtody of the regiſter- book of licences given to badgers 
of corn; of perſons licenſed” to kill game, Ir. And he 
regiſters the eſtates of papiſts and others not taking the 


- oaths, Alſo he certifies into the King's Bench tranſcripts 


of indictments, outlawries, attainders:and convictions, had 
before the juſtices of peace, within the time limited: and 
by ſtatute, clerks of the peace, c. are to certify the tenor 
of every indictment, outlawry, c. into B. R within forty 
days, under a certain penalty. Star. 34& 35 H. 8. cap. 
14. And every clerk of the peace is to deliver to the 
ſheriff within twenty days after Michaelmas yearly an 
eſtreat of all fines, Cc. 22 Car. 2. c. 22. The cuſtts 
rotulorum of the county hath the appointment of the clerk 
of the peace, who may execute his office by deputy. 37 


H. 8. c. 1. And if a clerk” of the peace miſdemeans 


himſelf, the juſtices of peace in quarter-ſefſions have power 
to diſcharge him; and the cho rotulorum is to Ehuſe 


another reſident in the county, or on his default the ſeſ- 


ſions may appoint one: the place is not to be fold, on 
pain of forfeiting double the value of the ſum given, and 
diſability to enjoy it, c. Stat. 1 W. & M. fg. 1. c. 
21. See the 4 & 5 M. M. c. a4. For the oath of 
the clerk of the peace on delivery of the eſtreats, and the 
3 Geo. 1. c. 18. by which the Barons of the Exchequer 
may amerce the clerk of the peace, for neglecting to re. 
turn che eſtteats according to the faid two acts of 22 U 
23 Car. 2. c. 22. and 485 Will." E M. c. _ 469 
Efreats. r 

Clerk ot the Pell; ( vol Is 4 eleſb belong- 
ing to the Exchequer, whole office is to enter every teller”s 
bill into a-parchment rol! called pe/li; receptorum, and alfo 
to make another roll of payments, which is termed pellis 
exituum; wherein he ſets down by what warrant: the 


money was paĩd:ʒ mentioned in the Stat. 22 & oy Car. 8. 


. 2. © 38 
. Clerk ot the Petty=Bag, (elertcus parve TY el 
officer of the court of CBancery. Phere are three of theſe 


officers}: of whom the Maſter of the Rolls is the chief. 
Their oſſioe is to record the return of all inquiſitions' out 
of euerycſhire; to make out pateuts of cuſtomers, gaugers, 
contrullens, c, all conge d erer for biſhops, the ſum- 
mons of the. nobility, and hurgeſſes to parliament; com- 
miſſtans: directed to knights and others of every ſhire, for 
aſſeſſing ſubſidies and taxes 5 all offices found peſt nor tem 
are brought to the clerks of the petty bag to be filed; 
and by. them are entered all pleadings of the Chancery 
concerning the validity of patents or other things which 


fut him in, and no other; and if the eccleſiaſtical court | paſs the Great Seal; they alſo make forth /iberates upon 
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rxtents of ſtatutes ſtaple, and recovery © 
forfeited,” and all egit upon them: and all ſuits for or 
er- any privileged perſon are proſecuted in their of. 
Ce, Co * | % 

Clerk of the Pipe, (clericus pipe) Is an officer in the 
Exchequer who having the accounts of debts due to the 
king, delivered and drawn out of the remembrancer's of- 
fices, charges them down in the great roll, and is called 
clerk of the pipe from the ſhape of that roll, which is put 
together like a pipe: he alſo writes out warrants to the 
ſheriffs to levy the ſaid debts upon the goods and chattels 
of the debtors; and if they have no goods, then he draws 
them down to the Lord Treaſurer's Remembrancer, to 
write eſtreats againſt their lands. The ancient revenue of 
the crown ſtands in charge to him, and he ſees the ſame 
anſwered by the farmers and ſheriffs: he makes a charge 
to all ſheriffs of their ſummons of the pipe, and green wax, 
and takes care it be anſwered on their accounts. And he 
hath the drawing and ingroffing of all leaſes of the king's 
lands; having a ſecondary and feveral clerks under him. 
In the reign of King Hes. 6. this officer was called ingre/- 
Sator magni rotuli, See Stat. 33 H. 8. c. 22. 

Cicrb of the Pleas, (clericus placitorum) An officer in 
the court of Exchequer, in whole office all the officers of 
the court, upon ſpecial privilege -belonging unto them, 


ought to ſue or be ſued in any action, Wc, In this office 


are alſo proſecuted actions at law, by other perſons as 
well as officers of the court; but the plaintiff ought to be 
tenant, or debtor to the King, or ſome way accountant to 
him: now it is only matter of form. The clerk of the 
pleas has under him a great many clerks, who are at- 
tornies in all ſuits commenced or depending in the Ex- 


cbeguer. 


- Clerk of the Privy Seal, (clericut privati fgilli.) 
There are four of the officers which attend the Lord Privy 


Seal: or if there be no Lord Privy Seal, the Principal Se- 
cretary of State; writing and making out all things that 
are ſent by warrant from the Signet to the Privy Seal, and 
which are to be paſſed to the Great Seal: alſo they make 
out privy ſeals, upon a ſpecial occaſion of his Majeſty's 
affairs, as for loan of money, and the like. He that is 
now called Lord Privy Seal, ſeems to have been in ancient 
times called clerk of the privy ſeal; but notwithitanding 
to have been reckoned in the number of the great officers 
of the realm. Stat. 12 R. 2. c. 11. And 27 H. 8. 6. 
11. N 
Clerk of the Rolls, An officer of the Chancery, that 
makes ſearch for, and copies deeds, offices, &c. 

Clerk of the Rules, In the court of King's Bench, is 
he whodraws up and enters all the rules and orders made 
in court: and gives rules of courſe on divers writs; this 
officer is mentioned in the 22 & 23 Car. 2. c. 22. 

Clerk of the Sewers, An officer belonging to the 
commiſſioners of ſewers, who writes and records their pro- 
ceedings, which they tranſact by virtue of their commiſ- 
fions, and the authority given them by Statute 13 Elix. 


£.9. | 
Clerk of the Signet, (clericus fgneri) Is an officer 
continually attendant on his Majeſty's Principal Secretary, 
who hath the cuſtody of the privy figner, as well ſor ſealing 
his Majeſty's private letters, as fach grants as paſs the 
King's hand by bill ſigned; and of theſe clerks or of- 
 ficers there are four that attend in their courſe, and have 
their diet at the Secretary's table. The fees of the cler4 
of the ' fignet, and privy ſeal, are limited particularly by 
ſtatute, with a penalty annexed for taking any thing more. 
See 27 H. 8. c. 11. | 
Clerk of the King's Dilver, (clericus argenti regis) 
Is an. officer belonging to the court of Common Pleas, to 
whom every fine is brought after it hath paſſed the office 
of the cuſfos brevium, and by whom the effect of the writ 
of covenant is entered into a paper-book; according to 
which all the fines of that term are recorded in the rolls 
of the court. And the entry is in this form: Wiles, . 
A. B. dat domino regi dimidiam marcam, Qc. pro licentia 
concordandi cum C. D. pro talibus terris in, Ic. & habet 
per chirographum per pacem admiſſum, &c, Aſter the 
King's filver is entered, it is accounted a fine in law, and 


not before. 


of recognizances 


therein they 


L © 


- Clerk of the Dipttledeas's, As officer belonging to 
the court of Common Pleas, who makes out writs, of er- 
fedtar, upon a defendant's appearing to the exigent on 
an outlawry, whereby the ſheriff is forbidden to return the 
Clerk of the Treaſury, (clericus theſaurarii] Is an 
officer of the Common Pleas, who hath the charge of 
keeping the records of the court, and makes but all the 
records of Nif prius; alſo he makes all exemplifications of 
records being in the Treaſary; and he hath the fees due 
for all ſearches, He is taken to be the ſervant of the Chief 
Juſtice, and removeable at pleaſure ; whereas all other of- 
ficers of the court are for life: there is a /tcondary, or 
ander clerk of the Treaſury for aſſiſtance, who hath ſome 
fees and allowances: and likewiſe an ander-keeper, that 
always keeps one key of the Trea/ury door, and the chief 
clerk of the ſecondary another; ſo that the one cannor 
come in without the other. | fp 
Clerk of the King's G:eat Wardzobe, An officer of 
the King's houſhold, that keeps an account or inventory 
+ all things belonging to the royal wardrobe, Stat. 1 
. 4+ C. 1. | 
Clerk of the Warrants, (clericas warrantorum) An 
officer belonging to the Common Pleas court, who enters 


o 


| all warrant of attorney for plaintiffs and defendants in 


ſuits; and inrolls deeds of indentures of bargain and ale, 
which are acknowledged in the court or before any judges 
out of the court, And it is his office to eftreat into the 
Exchequer all iſſues, fines and amerciaments, which grow 
due to the King in that court, for which he hath a ſtand- 
ing fee or allowance. 1 
Cleronimus, An old word ſignifying heir; it is men- 
tioned in Mon. Angl. tom. 3. p. 129. ct pens; 

Clipping e Coin, An offence pernicious to trade, and 
an inſult on the prerogative. The offence is high treaſon, 
by 5 Elix. c. 11. Alſo ſee 18 Elix. c. 1. & 8&g 
. 3. c. 26. Made perpetual by 7 Ann. c. 25 againit 
buying, ſelling, and having in poſſeſſion any inſtruments 
proper only for coining of money. By 15 & 16 Ges. 2. c. 
28. Colouring ſilver coin to make it reſemble gold, or 
copper to reſemble ſilver, is high treaſon. 

Clitones, The eldeſt; and all the fons of Kings, Ia 
the charter of King Atbelred—Ethelſtanus Ecbryth, Qc. 
cum efitheto clitonis ſulſeribunt. Mat. Pariſ. pag. 158.— 
Ego Edgar, c. elito legitimus prafati regis, &c. Selden's 
Notes upon Eadmerus. | 

Clive, Cliff, The names of places beginning or 
ending with theſe. words, fignify a rock from the old 
Saxon. | W 

Clocks and Watches, Dial- plates and caſes not to 
be exported without the movement, 9 & 10 V. z. c. 28. 
ſe. 2.— Makers ſhall engrave their names on clocks and 
watches. 9 & 10 V. 3. c. 28. /ef. 2.—Penalties on 
work men, &c. imbezilling materials of clocks and watches, 
27 Geo. 2. c. 7. 

Cloere, A priſon or dungeon; it is conjectured to be 
of Britiſh original: the dungeon or inner priſon of Val- 
ling ford caſtle, temp. H. 2. was called cloere brien, i. e. 
carcer briemi, c. Hence ſeems to come the Lat. cloaca, 
which was anciently the cloſeſt ward or naſtieſt part of the 
priſon : the old cloacerius is interpreted carceris cuſtes : 
and the preſent cloacerius, or keeper of a jakes, is an 
office in ſome religious houſes abroad, impoſed on an of- 
fending brother, or by him choſen as an exerciſe of hu- 
mility and mortification. Convel. 

Cloſe Rolis and Cloſe Crits, Grants of lands, c. 
from the crown are contained in charters or letters patent, 
that is open letters, /iteras patentes ſo called becauſe 
they are not ſealed up, but expoſed to open view, with 
the Great Seal pendant at the bottom; and are uſually 
addrefled by the King to all his ſabjeQs at large. And 
differ from other letters of the King, ſealed 
alſo with his Great Seal, but directed to particular per- 
ſons, and for particular purpoſes ; which therefore, not 
being fit for public inſpection, are cloſed up and ſealed 
on the outſide, and are thereupon called writs c/o/e, literæ 
clauſx; and are recorded in the % rollt, in the ſame 
manner as the others are in the patent - rollt. Black. Com. 


av. 346. N 
Cloſh, 


C OA 


Cloſh, Was an unlawful game forbidden by Stat. 17 
Ed. 4. c. 3. and 33 H. 8. c. 9. It is ſaid to have been 
the ſame with our zine-pins; and is called claſbeayles by 
the 33 H. 8. c. 9. At this time it is allowed, and called 
hailes, or kitlles. 

Cloth. No cloth made beyond, ſea ſhall 
into the King's dominions, on pain of forfeiting the ſame, 
and the importers to be farther puniſhed. Stat. 12 Ed. 3. 
Co 3. Thy 

Clothiers, Are to make broad cloths of certain lengths 
and breadths, within the liſts; and ſhall cauſe their marks 
to be woven in the cloths, and ſet a ſeal of lead thereunto, 
ſhewing the true length thereof. 4 Ed. 4. c. 1. 27 
H. 8. c. 12. Expoſing to ſale faulty cloths, are liable to 
ſorfeit the ſame: and clothiers ſhall not make uſe of 
flocks or other deceitful ſtuff, in making of broad cloth, 


under the penalty of 5 J. Stat. 5 & 6 Ed. 6. c. 6. 


Juſtices of peace are to appoint ſearchers of cloth yearly, 
who have power to enter the houſes of clothiers, and per- 
ſons oppoſing them ſhall forfeit io l. Wc, 39 Eliz, c. 20. 
4 Jac. I. c. 2. 21 Jac. I. c. 18. All cloth ſhall be mea- 
ſured at the fulling-mill, by the maſter of the mill; who 
ſhall make oath before a juſtice for true meaſuring ; and 
the millman is to fix a ſeal of lead to cloths, containing the 
length and breadth, which ſhall be a rule of payment for 
the buyer, &c. 10 Ann. c. 16. By 1 Geo. 1. c. 15 
Broad cloths muſt be put into water for proof, and be 
meaſured by two indifferent perſons choſen by the buyer 
and ſeller, Sc. And clothiers ſelling cloths before ſealed, 
or not containing the/ quantity mentioned in the ſeals, 
incur a forfeiture of the ſixth part of the value. 

Perſons taking off, or counterfeiting ſeals, forfeit 200. 
And by a late ſtatute, if any weavers of cloth enter into 
any combination for advancing their wages, or leſſening 
their uſual hours of work, or depart before the end of their 
terms agreed, return any work unfiniſhed, &c, they ſhall 
be committed by two juſtices of peace to the houſe of cor- 
rection for three months: and clothiers are to pay their 
work-people their full wages agreed in money, under the 
penalty of 1o/. Sc. Stat. 12 Geo. 1. c. 32. Inſpectors 
of mills and tenter-grounds to examine and ſeal cloths, 
are to be appointed by juſtices of peace in ſeſſions; and 
mill-men ſending clothiers any cloths before inſpected, 
forfeit 40s, The inſpeQors to be paid by the clothiers 
2 d. per cloth. 13 Geo. 1. c. 23. If any cloth remain- 
ing on the tenters, be ſtolen in the night, and the ſame 1s 
found upon any perſon, on a juſtice's warrant to ſearch, 
ſuch offender ſhall forfeit treble value, leviable by diſ- 
treſs, c. or be committed to gaol for three months; but 
for a ſecond offence he ſhall ſuffer ſix months impriſon- 
ment; and the third offence be tranſported as a felon, 
Sc. Stat. 15 Geo. 2 cap. 27. See Drapery. 


Clove, Is the two and thirtieth part of a weigh of 


cheeſe, 7. e. eight pounds. 9 H. 6. c. 8. 
Clough, A word made uſe of for valley, in Domeſday 


book. But among merchants, it is an allowance for the 


turn of the ſcale, on buying goods wholeſale by weight. 
Lex Mercat. 5 8 

Clunch. In Staffrdſbire, upon ſinking of a coal-mine, 
near the ſurface they meet with earth and ſtone, then with 
a ſubſtance called Sue clunch, and after that they come to 
coal, = Jap | 
Cluta, (Fr. clous) Shoes, clouted ſhoes; and moſt 
commonly horſe-ſhoes : it alſo ſignifies the ſtreakes of iron 
with which cart wheels are bound. Conſuetud. Dom. de 


Farend. MS. fol. 16. Hence clutarium, or cluarium, a 


forge where the clous or iron ſhoes are made, ——T exuit 
duas carucatus terre de domino rege, in capite, per tale ſer- 
vitium deferendo palefridum domini regis, ſuper quatuor 
pedes de Cluario domini regis quotieſcunque ad manerium 
/uum de Mansfield wenerit, &c, Mon, Angl. tom. 2. 
pag. 598. - 

Clypeus, One of a noble family. Chpei profirati, a 
noble family extinct. Sic nobilis clypeus ille mareſcal- 
lorum tot & tantis hoflibus Anglia formidabilis evanuit. 
Mat. Pariſ. 463. | 

Coach, /currus) A convenience well known; and for 
regulating of hackney coaches in London, there are ſeveral 
ſtatutes, By 9 Arn. c. 23. Eight hundred hackney 
coaches and two hundred chairs are allowed in London and 


be brought 


e, tt. 11. 


| Weltminfttr; which are to be licenſed by commiſſioners, 


and pay a duty to the crown: and if any perſon drive a 
hackney coach without licence, he ſhall forfeit 5 1. and a 


chair 40s, Coachmen and chairmen, giving abuſive lan- 
a 


guage, or demanding more than their fare, Sc. a juſtice 
of peace may order them to pay not exceeding 203. to the 
poor, and not being able to pay it, ſend them to the houſe 
of correction; and perſons not paying coachmen their 
fare, or cutting or defacing coaches, Ic. a juſtice will 
order ſatis faction to be made, and on refuſal, may bind them 
over to the quarter- ſeſſions. | 7 | 
The 1 Geo. 1. c. 57. ordains, That where coachmen 
refuſe to go at, or exact more for their hire than is limited 
by the act, they ſhall forfeit not exceeding 3 J. nor under 
105. and the commitſlioners have power to determine it. 
The fare of hackney coachmen in London, or within ten 
miles thereof, is 105. per day, allowing 12 hours to the 
day; and by the hour not above 15. 64. for the firſt, and 
1s, for every hour after: and none are obliged to pay 
above 13. for the uſe of any hackney coach for any diſ- 
tance not mentioned in the act, which is not above one 
mile and four furlongs; nor above 1 5, 6 4. for any diſtance 
not exceeding two miles: the fare of a hackney chair is 
15. for any diſtance not exceeding a mile, and 17. 64. 


for any diſtance not exceeding a mile and four furlongs. 


There are certain places and diſtances mentioned in the 
act for the extent of the reſpective fares; and other diſ- 
tances meaſured and rated by the commiſſioners, in pur- 
ſuance of the ſtatutes. _ 
Coachmen are to have numbers to their coaches on tin- 


plates, or ſhall forfeit 5 I. and refuſing any perſon to take 
the number of their coaches, or giving a wrong number, 


incurs the forfeiture of a ſum nor exceeding 40s, None 


but licenſed coaches ſhall ply at funerals for hire, under 
the penalty of 5 1. A 


Drivers of hackney coaches are to give way to perſons 


of quality, and gentlemen's coaches, on the penalty of 
: 105. 


On Sundays there were formerly only one hundred 
and ſeventy-five coaches to ply, but now we believe there 


are more, There are ſeveral ſtandings of coaches, at the 


moſt noted parts of the town, ordered by the commiſſioners 
to be in the middle of ſtreets, &c, Vide 5 & 6 I, & M. 
cap. 22. 9 Ann, c. 23. 10 Ann. c. 19. ſet. 158. 12 
Ann. flat. 1. c. 14, 1 Geo. 1. c. 57. And 12 Geo. 1. 
| 16 Geo. 2. c. 26. eck. 3. ; 
The maſters of ſtage,coaches are not liable to an action 
for things loſt by their coachmen, who have money given 
them to carry the goods; unleſs where any ſuch maſter 
takes a certain price for the ſame. See 1 Salk. 282. By 
the Stat. 20 Geo. 2. c. 10. A yearly tax of 41. is laid on 
every coach, berlin, landau, chariot, calaſh with four 
wheels, chaiſe marine, chaiſe with four wheels, and ca- 
revan kept by any perſon for his own uſe, (except ſuch 
as are licenſed by the commiſſioners for hackney coaches), 
and of 405. on every calaſh, chaiſe and chair with two 
wheels, drawn by one or more horſes, kept by any perſon 
for his own uſe, No perſon to pay for more than five 
ſuch carriages on which 4/, a year is laid, except kept 
to be let out for hire. This duty to be under the 
management of the commiſſioners of exciſe. Perſons 
keeping ſuch coaches, fc, yearly to give notice to the 
exciſe-office, and then pay the duty. Stage coaches and 
poſt-chaiſes are excepted. Poſt-chaiſes are to be entered 
at the exciſe-office, and have a figure or mark of diſ- 
tinction; and ſo are coaches, c. let out for hire. 
Coaches, Sc. kept for ſale are not to be taxed. If any 
perſon, having paid the duty, ſhall die before the end of 
the year, no perſon claiming title to the coach, &c, ſhall 
be liable to any tax for the remainder of the year. 
Coachmakers, The wares of coachmakers ſhall be 
ſearched, by perſons appointed by the ſadlers company. 
Stat. 1 Jac. 1. cap. 22. | | 
Coadjutoz, (Lat.) A fellow-helper or aſſiſtant; par- 
ticularly applied to one appointed to aſſiſt a biſhop, being 
grown old and infirm, ſo as not to be able to perform his 
duty. r 
Coal-mines, Maliciouſly ſetting fire to coal-mines, 
or to any delph of coal, is felony. 10 Geo. 2. c. 32. 
ſee. 6, 


Cce 


Coals. 
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Coals. The ſack of coals is to contain four buſhels of 
clean coals: and fea coals brought into the river 7hames, 


and {old, ſhall be after the rate of thirty-ſix buſhels to the 


chaldron; and one hundred and twelve pouncs the hun- 
dred, Cc. The Lord Mayor and court of Aldermen in 
London, and juſtices of the peace of the ſeveral counties, or 
three of them, are impowered to ſet the p:1ice of all coals 
to be ſold by retail; and if any perſon ſhall refule to fell 
for ſuch prices, they may appoint officets to enter any 
wharfs or places where coals are kept, and cauſe the coals 
to be ſold at the prices appointed, 7 4d. G. cap, 7. 16 
& 17 Car. 2. cap. 2. 17 Gee. 2. c. 35. Commiſſioners 
are ordained for the meaſuring and marking of keels, and 
boats for coals at Newcaſtle ; and veile!s carrying coals be- 
fore meaſured and marked, ſhall be forfeited, Wc, 30 
Car 2. c. 8. © 6& 7 V. z. c. 10. Engliſh ſhips trading 
in coals may be manned with to;eigners during war, 2 . 
SM. c. 17. A duty is laid on coals imported, by Stat. 
6& 73.8. 3. . 13- 10& i 
V. z. c. 21. 8 Aus. c. 4. 9 Ann, c. 6, 22 & 28. 12 
Ann. flat. 2. c. 9. Geo. 1, c. 9. & 30 Gee 2..,c. 19. 
For the contents of the coal-buſhel, ſee 12 Ann. fat. 2. 
6e. + 
e between coal owners and maſters cf ſhips, 
Sc. for reſtraining the buying of coals are void; and the 
parties to forfeit 100/. And ſelling coals for other forts 
than they are, ſhall forfeit 50 1. Not above fifty laden 
colliers are to continue in the port cf Newcafle, &c. 
And work-people in the mines there ſhall not be employed 
who are hired by others, under the penalty of 5 / 
Coal-ſacks ſhall be ſealed and marked at Guzildbal!l, Sc. 
and be four feet and two inches in length, and twenty-ſix 
inches in breadth, on pain of 20.5. 
are to keep a lawful buſhel, and put three buſhels to each 
ſack, which buſhel and other meaſures ſhall be edged with 
iron, and ſealed; and uſing others, or altering them, in- 
curs a forfeiture of 50 I. Sc. The penalties above 5 . 
recoverable by action of debt, Cc. and under that ſum 
before juſtices of peace. Stat. 3 Geo. 2. c. 26 . 
Owners or malters cf ſhips ſhall not enhance the price 
of coals in the river of Thames, by keeping of turn in de- 
livering of coals there, under the penalty of 100 J. Sc. 
4 Geo. 2. c. 30. The price of ſea-coals imported into 
London and ports adjacent, to be there ſold, may be ſet by 
the Lord Mayor, &c. for one year ; and perſons ſelling 
coals out of any veſſel, yard, or warehouſe, for a higher 
price, ſhall forfeit 36 s. per chaldron, to be levied by war- 
rant of two juſtices. Dealers in coals at Biiliagſgate, &c. 
refuſing to ſign legal contracts, thail forfeit 5o/. And any 
perſon vendirg coals at Newcaſtle, that refuſeth to put a 
loading on {aipboard, on tender of the price they bear, 
is liable to the forfeiture of 100/. to be recovered by ac- 
tion in the courts at Weftminſler, within fix months, by 
$rat--2148 Get, 3. Co Io 
By the Stat. 19 Geo. 2. c. 35 Two land coal-meters 
are to be appointed for the city and liberty of ZWelminter, 
and that part of the dutchy of Lancaſter adjoining there- 
to, and the ſeveral pariſhes of St. Giles in the Fields, 
St. Mary le Bon, and ſuch part of the pariſh of St. Au- 
drew, Holborn, as lies in the county of Midaleſax, are to 
appcint labouring coal- meters. No perſon, after coals 
delivered from any ſhip, is to break bulk, before the time 
of delivery at the wharf, in the abſence of a meter or 
the conſumer, under the penalty of 5 All contracts for 
coals to be delivered within the limits aforeſaid (not being 
leſs than five chaldron) ſhall be for pool meaſure, including 
the ingrain, and ſhall be ſo underſtood, though the term 
ol meaſure be omitted in the contratt; and ſhall be 
loaded ſeparately, and delivered without being meaſured, 
unleſs the buyer deſire it. All coals fold for wharf mea- 
ſure, above eight buikels, ſhall be meaſured in the pre- 
ſence of a labouring coal meter. The ſeller to pay 4 9. 
fer chaldron to the principal coal-meter, who is to deli- 
ver to the ſeller agt cket of the names of the ſeller and 
conſumer, quantity of coals, Ce. the ſeller is to deliver 
the ſame to the conſumer, who is to pay for the metage. 
Penalty of altering or refuſing a ticket 5 . Penalty of 


carrying coals without a ticket 5o/. Penalty on falſe 
ticket or falſe meaſure 5/, Conſumer diſſatisfied may 
have coals re-mcaſured, 


The carman, on notice in 


Alſo ſellers of coals | 


Jett. 1. 


writing, that the conſumer is diſſatisfied, ſhall not quit 
the cart till the coals are re- meaſured. By 23 Geo. 2. c. 
26, If either of the principal land coal-meters ſhall ne- 
glect to Ration labouring coal- meters, he ſhall forfeit 10 4. 
Every labouring coal- meter neglecting to attend forfeits 
40s, For farther regulations of the coal trade, ſee 22 
Geo. 2. c. 37. 31 Geo. 2. C. 15. 32 Ges. 2. c. 27. & 
33 Geo. 2. c. 15 7 Bp | 

Coat⸗armour. Coats of arms were not introduced 
into ſeals, nor indeed into any other uſe, till about the 
reign of Richard the Firſt, who brought them from the 
Croiſade in the Holy Land; where they were firſt in- 
vented and painted, on the ſhields of the knights, to 
diſtinguiſh the variety of perſons of every Chriſtian na- 
tion who reſorted thither, and who could not, when clad 
in complete ſteel, be otherwiſe known or aſcertained. 
Black. Com. 2 J. 306. "a 

It is the buſineſs of the court military, or the court of 
chivalry, according to Sir Matthew Hale, to adjuſt the 
right of armorial enſigns, bearings, creſts, ſupporters, 
pennons, Cc. and allo rights of place or precedence, 
where the King's patent or act of parliament (which 
cannot be over-ruled by this court) have not already de- 
termined it. Black. Com. 3 V. 105- 

Cocherings, An exaction or tribute in Ireland, now 
reduced to cnief rents. See Benaght, 5 

Cochineal. The importation of cochineal from ports 
in Spain was declared lawful during the late war, Cc. 
Stat. 6 Ann. c. 33. Any perſons may import cochineal 
into this kingdom, in ſhips belonging to Great Britain, 
or other country in amity, from any place whatſoever, by 
7 Geo. 2. cap. 18. : | 

Cocket, (coctettum) Is a ſeal belonging to the King's 
cuſtom-houſe: or rather a ſcroll of parchment ſealed, and 
delivered by the officers of the cuſtom-houſe to merchants, 
as a warrant that their merchandiſes are cuſtomed: which 
parchment is otherwiſe called /itere de coketto, or literæ 
teſtimoniales we coketto. 11 Hen. 6. Reg, Orig. 179, 192. 
So it is uſed, 5 & 6 Ed. 6. cap. 14, Se. The word 
cockettum or cocket, is allo taken for the cuſtom-khouſe or 
office where goods :0 be tranſported were firſt entered, and 
paid their cuſtom, and had a cocker or certificate of diſ- 
charge: and cocketta lana is wool duly entered and cocket- 
ted, or authoriſed to be tranſported. Mem. in Scac. 23 
Ed. 1. 28 50 

Cocket is likewiſe uſed for a ſort of meaſure, as we may 
read in Fleta, lib. 2, cap. 9. Panis vero integer quadran- 
talis frumenti ponderabit unum cocket & dimidium: and it 
is made uſe of for a diſtinction of bread, in the ſtatute of 
bread and ale. 51 H. 3. flat. i. ord, fro piſſor. Where 
mention is made of wwaftel-bread, cocket bread, bread of treet, 
and bread of common wheat ; the waſtel bread being what 
we now call the fine/t bread, or French bread ; the cocket 
bread the ſecond ſort of auhite bread; bread of treet, and 
of common wheat, brown, or houſhold bread, fc. ' 

What we call cocket, (as to the King's ſeal) was called 
cocket, and a part of the king's ſeal. Madox Exch. 1 V. 
783: e. 19. & iis. c. 1. N.. | 

Cockſetus, A boatman, cockfevain or coxon. Comwel, 

Cocula, A cogue, or little drinking-cup, in form of a 
ſmall boat, uſed eſpecially at ſea, and till retained in a 
cogue of brandy. Theſe drinking cups are alſo uſed in 
taverns to drink new ſherry, and other white wines which 
look foul in a glaſs. 8 | 

Codicil, Ccodicillus, from codex, a book, a writing) Is 
a ſchedule or ſupplement to a will, where any thing is 
omitted which the teſtator would add, or he would ex- 
plain, alter or retract what he hath done; and it is the 
ſame with a teſtament, but that it is without an executor: 
and one may leave behind him only one teſtament, but as 
many codicils as he pleaſes, Weſt. Symb. p. 636. A 
codicil is taken as part of the will; and the codicils 
ought to be annexed to the teſtament, and the executor is 
to ſee that they are all performed: if the will or codicils 
are kept from the executor, he may force the party de- 
taining them to deliver them up by the eccleſiaſtical law, 
and recover them in the ſpiritual court. Swinb, pag. 1. 
Some writers, comparing a teſtament and a co- 
dicil together, call a teſtament a great will, and a codicil 


a little one, 
Coffee, 


G © G 


Coffee, Tea, and Chocolate. The cuſtom duties on 
coffee, tea, and chocolate, are taken off by ſtatute, and in- 
land duties granted in their ſtead, payable by druggiſts, and 
all perſons dealing in ceffze, Sc. And entries are to be made 
of all warehouſes, under penalties and forfeiture of the 
goods. Stat. 10 Geo. I. c. 10. The duties to be paid are 
25. per pound for coffee, for tea 4s. and chocolate 15. 64. 
But ſee pg. And coffee, &c. not to be ſold but in places 
entered; and if above fix pounds weight, to have a permit; 
dealers in coffee and chocolate, coffee-houſe keepers, &c. 
ſhall keep an account of goods ſold every day, and deliver 
their books to the officers on oath, c. Chocolate ſhall 
be ſtamped, and chocolate-makers are to make an entry of 
all chocolate made, under the penalty of 50 . And per- 
ſons, mixing other drugs with coffee or tea, ſhall forfeit 
1004. Stat. 11 Geo. 1. c. 30. 4 | 

See the late ſtatute againſt ſophiſticating tea, and im- 
porting cocoa nutſhells or huſks to make chocolate, c. 
4 Geo. 2. c. 14, See 5 Geo. 2. c. 24. The inland du- 
ties on tea altered, 18 Geo. 2. c. 26. Drawback on tea 
taken off, 18 Geo. 2. c. 26. India Company may import 
tea by licence from European ports, 18 Geo. 2. c. 26. 
Tea may be imported to Ireland and the plantations with- 
out paying inland duty, 21 Geo. 2. c. 14. Tea above 
6 1b. in Britiſh ſhips, come from abroad and not employed 
by the India Company, forfeited. 28 Geo. 2. c. 21. 


Additional duty on coffee and chocolate, 32 Geo. 2. 


c. 10. 
Cofra, A coffer, cheſt, or trunk. 
& miniſtri ejuſdem, &c. capientes certam ſummam pecuniæ 
de cofris fundatoris. Munimenta Hoſpit. SS. Trinit, de 
Pontefracto, MS. fol. 50. | 

Cofferer of the King's Youſold, Is a principal offi- 
cer of the King's houſe, next under the con:roller, who, 
in the counting-houſe, and elſewhere, hath a ſpecial 
charge and overſight of other officers of the houſhold, to 
all which, he pays their wages: this officer paſſes his 
accounts in the Exchequer, and is mentioned in 39 E!:z. 
c 


Connie. A ſmall fiſhing boat, upon the coaſts of 7ork- 
ſhire: and cogs, (cogones / are a kind of little ſhips, or 
veſſels, uſed in the rivers Ou/eand Umber. Stat. 23 H. 8, 
c. 18,—Preparatis cogonibus, Galleis & aliis Nawibus, 
Sc. Mat. Pari/. anno 1066, And hence the cogmen, 
boatmen or ſeamen, who after ſhipwreck or loſſes by ſea, 


travelled and wandered about to defraud the people by 


begging and ſt-aling, till they were reſtrained by divers 
good laws. Du Freſne. 

Cognati, Relations by the mother, as the agnati are 
relations by the father. 

Cognatione, A writ of couſenage. See Ceſenage. 

Cogniſance, or cognizance, (Fr. connuſance, Lat, cog- 
nitio Is uſed diverſly in our law: ſometimes it is an ac- 
knowledgment of a fine, or confeſſion of a thing done; 
and there is a cogniſance of taking a diſtreſs: ſometimes 
it is the hearing of a matter judicially ; as to take cogni- 
ſance of a cauſe : and ſometimes it ſignifies a juriſdiction, 
as cogniſance of pleas is a power to call a cauſe or plea 
out of another court; which none can but the King, or 
by charter. This cogniſance of pleas is a privilege grant- 
ed by the King to a city or town, to hold plea of all con- 
tracts, Qc. within the liberty of the franchiſe; and when 
any man is impleaded for ſuch matters in the courts of 
W:ftminſter, the mayor, &c, of ſuch franchiſe may aſk 
cogniſance of the plea, and demand that it ſhall be de- 
termined before them: but if the courts at Weſiminſter 
are poſſeſſed of the plea before cogni/ance be demanded, 
it is then too late. Terms de Ley. See Stat. 9 H. 4. 
FAY 
Cogniſance of Pleas extends not to aſſiſes; and when 
granted, the original ſhall not be removed: it lies not 
in a guare impedit, for they cannot write to the biſhop, 
nor of a plea out of the county-court, which cannot 
award a reſummons, Sc. Fenk. Cent. 31, 34. This 
cogniſance ſhall be demanded the firſt day: and if the de- 
mandant in a plea of land counterpleads the franchiſe, 
and the tenant joins with the claim of the franchiſe, and 
it is found againſt the franchiſe, the demandant ſhall re- 
cover the land; but if it be found againſt the demandant, 
the writ ſhall abate. 167d. 18. 


Cuſtos collegii | 


Ci 0 Ih 


There are three forts of inferior fy woos one whereof 


is tenere placita, and this is the loweſt fort; for it is only 
a concurrent juriſdiftion, and the party may ſue there, 
or in the King's courts, if he will. The ſecond is conn- 
Jance of pleas, and by this a right is veſted in the lord 
of the franchiſe to hold the plea, and he is the only per- 
ſon who can take advantage of it. The third ſort is an 
exempt juriſdiction, as where the King grants to a great 
City, that the inhabitants thereof ſhall be ſued within' 


their city, and not elſewhere ; this grant may be pleaded 


to the juriſdiction of this court, if there be a court within 
that city which can hold plea of the cauſe, and - body can 
take advantage of this privilege but a defendant; for if he 
will bring certiorari, that will remove the cauſe, but he 


may wave it if he will, ſo that the privilege is only for 


his benefit. 3 Salk. 79, 80. pl. 4. Hil. 1 Ann. JB. R. 
Croſſe v. Smith. 5 . e oa 
King Hen. 8. by liters patent of the 14th of his reign, 
and confirmed by parliament, granted to the univerſity of 
Oxford conuſante of pleas, in which a ſcholar or ſervant of 
a college ſhould be party, ita quod juſliciarii de utrogue banco 
Je non intromittant. An attorney of C. B. ſued a'ſcholar in 
C. B. for battery; per cur. This general grant does not 
extend to take away the ſpecial privilege of any court 
without ſpecial words. Lit. Rep. 304. Mich. 5 C. C. B. 
Oxford (Univerſity's) caſe. we 25 N 
If a ſcbelar of Oxford or Cambridge be ſued in Chancery 
for a ſpecial performance of a contract to leaſe lands in Mid- 
ale/ex, the Univerſity ſhall not have conuſance, becauſe 
they cannot ſequeſter the lands. Gzlb. Hiſt. of C. P. 194. 
cites 2 Vent. 363. 3 e 
Conuſance muſt be demanded before an imparlance, and 
the ſame term the writ is returnable, after the defendant 
appears, becauſe, till he appears there js no cauſe in 
court, otherwiſe there would be a delay of juſtice; for if 


after imparlance, when the defendant has a day already 


allowed him, he would have two days, ſince when the 
conuſance is allowed, the franchiſe prefixes a day to both 
parties to appear before them, and it is the lord's laches 
if he does not come ſoon enough not to delay the parties. 
Gilb. Hift. of P. C 196. 0 5 

Conuſance was granted to the Univerſity of Oxford, 
(no cauſe being ſhewn to the contrary), in Fafter Term, 
9 Gee. 2. in the caſe of Woodocke and Brooke. Rep. 
Temp. Hardw. per Annally, fol. 241. YE” 


Cogniſance alſo ſignifies the badge of a waterman or ſer- 


vant, which is uſually the giver's creſt, whereby he is 
known to belong to this or that nobleman or gentleman, 
Vide Black. Com 3 V. 300. 4 /. 275. N 
Cogniſance, or conuſance, is the aniwer given by a deft. 
in replevin, who hath acted as Sai, Fc. to another in 
making a diſtreſs, and is tantamount to an avowry, - 
Cogniſoz and Cogniſee, (or cognizor) Cegniſor, is he 
that paſſeth or acknowledgeth a fine of lands or tenements 


to another; and cogni/ee is he to whom the fine of the ſaid 


lands, &c. is acknowledged. Stat. 32 H. 8. c. 5. 

Cognitiones, Enſigns and arms, or a military coat 
painted with arms Cum viderunt hoſtes Chriſti ar- 
mis, vexillis & cognitionibus pifuratis, It. Mat. Parif. 
1250. | 5} | 

Cognitionibus Mittendis, Is a writ to one of the 
King's juſtices of the Common Pleas, or other that hath 
Power to take a fine, who having taken the fine defers 
to certify ir, commanding him to certify it, Reg. Orig, 
68, 

Cognovit Aftionem, Is where a defendant acknow- 
ledges or confeſſes the plaintiff's cauſe againſt him to be 
juſt and true, and, before or after iſſue, ſuffers judgment 
to be entered againſt him without trial. And here the 
confeſhon generally extends no farther than to what is 
contained in the declaration; but if the defendant will 
confeſs more, he may. 1 Rel. 929. Heb. 178. 

Cogware, Is faid to be a fort of coarſe cloths, made 
in divers parts of England, of which mention is made in 
the 13 R. 2, cap. 10. 

Cohuagium, A tribute paid by thoſe who meet promiſe 
cuoully in the market or fair; cohua ſignifying a promiſ- 
cuous multitude of men in a'fair or market.—2uier; ab 
omni thelonio, paſſagio, pontagio, cohuagio, pallagio, fc, 
Du Cange, | 
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Coif, /coifa) A title given to ſerjeants at law ; who 
are We of the coif, from the lawn coif they 
wear on their heads under their caps, when they are 


created. The uſe of it was anciently to cover ton/uram. 
clericalem, otherwiſe called corona clericalis ; becauſe the 
crown of the head was cloſe ſhaved, and a border of 
hair left round the lower part, which made it look like a 
. unt. | 
" _ pecunia Seems to come from the Fr, 
coign, i. e. angulus, a corner, whence it has been held, 
that the ancienteſt ſort of coin was ſquare with corners, 
and not round as it now is: it is any fort of money coined. 
Cromp. Juriſd. 220. Coir is a word collective, which 
contains in it all manner of the ſeveral ſtamps and ſpecies 
of money in any kingdom: and this is one of the royal 
prerogatives belonging to every ſovereign prince, that he 
alone in his own dominions may order and diſpoſe the 
quantity, value, and faſhion of his coin, But the coin of 
one King is not current in the kingdom of another, un- 


leſs it be at great loſs; though our King by his preroga- | 


tive may make any foreign coin lawful money of England 
at bis pleaſure, by proclamation. Terms de Ley. If a man 
binds himſelf by bond to-pay one hundred pounds of law- 
ful money of Great Britain, and the perſon bound, the 
obligor, pays the obligee the money in French, Spaniſb, or 


, made current either by act of parliament, or | 
SR of the mints of England and Scotland, not exceeding 150004. 


the King's proclamation, the obligation will be well per- 
formed. Co. Lit. 207. But it 1s ſaid a payment in far- 
things, is not a good payment. 2 /xft. 517. 

When a perſon has accepted of money in payment from 
another, and put the ſame into his purſe, it is at his peril 


to it as bad, notwithſtanding he preſently reviews it. 
Terms de Ley. Fo. a : 

_ any perſon may break or deface pieces of 
filver money ſuſpected to be counterfeit or diminiſhed, 
otherwiſe than by wearing: but if ſuch pieces on break- 


| Ing, &fc. are found to be good coin, it will be at the 


breaker's peril, who ſhall ſtand to the loſs of it. 9 & 
10 V. 3. c. 21. Coins of gold and filver are to paſs, not- 
withſtanding ſome of them are cracked, or worn, but not 
if they are clipt. 19 H. 7. c. 5. Counterfeiting, im- 
pairing, or clipping of the King's coin, is made high 
treaſon. 25 Ed. 3. c. 14. and 18 Elix. cap. 7. It is 


alſo treaſon to make any ſtamp, dye, mould, c. for | 


coining, except by perſons employed in the mint, Sc, 
Conveying ſuch out of the mint, is the ſame; and ſo is 
colouring metal reſembling coin of gold or ſilver, marking 
it on the edges, Se. And if any perſon mix blanched 
copper with filver, to make it heavier, and look like gold, 
or receive, or pay counterfeit milled money, it is felony. 
3 S9 z. c. 26. Counterfeiting broad pieces of gold, 
Sc. is declared to be treaſon. 
Perſons that waſh or gild any ſhilling, or fix-pence, or 
alter the impreſſion, ſo as to make them reſemble a guinea, 
half guinea, &c. are adjudged guilty of high treaſon; and 
thoſe who tender in payment, any counterfeit coin, know- 
ingly, ſhall be impriſoned fix months for a firſt offence, 
two years for the ſecond, and a third ſuffers as felons. 
15 Geo. 2. c. 28, The ftatutes which ordain milled 
money to be made, give liberty to any perſon to refuſe 
hammered filver coin, as not being the lawful cozn of this 
kingdom. 9 V. 3. c. 2. Counterfeiting of the coin ex- 
tends only to gold and filver coin; for the coining of far- 
things or hal;-pence, or pieces to go for ſuch, of copper, 
incurred a penalty of 5 } forevery pound weight, by Sat. 
9 & 10 V. z. c. 33. This offence is now puniſhed with 
two years impriſonment, and ſurety to be given by the 
offenders for good behaviour two years more. 15 Geo, 2. 
c. 28. ſedt. 6. ; 

By Stat. 11 Geo. 2. c. 40. ect. 1. the offence is made 
felony, but no puniſhment being annexed, the court 
wherein the offender is tried impriſon and fine him, e 
But being a felony, it ſubjects the offender to the loſs of 
his goods and chattels. 

Perſons apprehending money-coiners, clippers, Q. 
are to have 40 J. reward; and a guilty perſon diſcovering 
two others, to be pardoned, &fc. 6&7 V. z. c. 17, 
£4. 9. 101. is alſo given as a reward, for apprehendin 
and convicting coiners of copper money. In the ſevent 


3 


Stat 6 Geo. 2. cap. 26. 


| after his allowance; and he ſhall not then take exception | 


| 


1 


* 


cence; it being a prerogative collateral to the ſoil, 


C O L 


year of King William III. an act was made for calling ia 
all the old coin of the kingdom, and to melt it down and 
recoin it; the deficiencies whereof were to be made good 
at the public charge: and inevery hundred pound coined, 
40 l. was to be ſhillings, and 10 J. ſix-pences, under cer- 
tain penalties. 

Perſons bringing plate to the mint to be coined, were 
to have the ſame weight of money delivered out, as an 
encouragement: and receivers general of taxes, c. were 
to receive money at a large rate per ounce, Our guineas 
have been raiſed and fallen, as money has been ſcarce or 
plenty, ſeveral times by ſtithte : and anno 3 Geo. 1. on a 


| ſcarcity of filver coin, for remedy, guineas were ſunk to 


215. at which they now paſs, by proclamation, See 
Money, and Black. Com. 4 V. 84, 88, 90, 98, 120, 
Coinage, (cunagium) Is the ſtamping and making of 


money, by the King's authority. And there is a duty of 


10s. per ton on wine, beer, and brandy imported, called 
the coinage duty, granted for expence of the King's coin- 
age, but not to exceed 3000 J. per a.. Stat. 18 Car. 2. 
cap. 5. This duty for coinage hath been continued and 
advanced, by divers ſtatutes, as 4 & 5 Ann. c. 22. 1 
Geo. 1. c. 43. 9 Geo. 1. c. 19, &c The coinage duties 
are continued for ſeven years, by a late ſtatute; and the 
commiſſioners of the treaſury, out of the money arifing by 
this act, or other public ſupplies, ſhall defray the expence 


a year. Stat. 4 Geo. 2. c. 12. By Stat. 1 Geo. 3. c. 16. 

The coinage-duty is continued for ſeven years from 

March 1, 1761. See O. Index to Stat. tit. Money. 
Coliberts, {coliberti) Were tenants in ſocage; and 


particularly ſuch villeins as were manumitted or made 


freemen. Dome/day. But they had not an abſolute free- 
dom ; for though they were better than ſervants, yet they 
had ſuperior lords to whom they paid certain duties, and 
in that reſpect they might be called ſervants, though they 
were of middle condition, between freemen and ſervants, 
——Litertate carens colibertus dicitur c. Du Cange. 
Collateral, (collateralis) from the Lat. /aterale, ſide- 
ways, or that which hangeth by the fide, not direct: as 
collateral ofſurance is that which is made over and abore 
the deed itſelf: collateral ſecurity, is where a deed is 
made of other land, beſides thoſe granted by the deed of 


mortgage: and if a man covenants with another, and 


enters into bond for performance of his covenant, the 
bond is a collateral aſſurance; becauſe it is external, and 
without the nature and eſſence of the covenant. If a man 


- hath liberty to pitch booths or ſtandings, for a fair or 


market, in another perſon's ground, it is co/lateral to the 
ground. The private woods of a common perſon, with- 
in a foreſt, may not be cut down without the King's li- 
And 
to be ſubject to the feeding of the King's deer, is colla- 
teral to the ſoil of a foreſt. Cromp. Juriſd. 185. Man- 
Wood, p. 66. 

Collateral Conſanguinity, or 4indred. Collateral re- 
lations agree with the lineal in this, that they deſcend from 
the ſame ſtock or anceſtor; but differ in this, that they 
do not deſcend from each other, Collateral hin/men, there- 
fore, are ſuch as lineally ſpring from one and the ſame 
anceſtor, who is the /tirps or root, the fripes, trunk, or 
common ſtock, from whence theſe relations are branched 
out. YLide Black. Com. 2 V. 204, Sc. 

Collateral Difcent, and Collateral Warranty, See 
Diſcent and Warranty. | 

Collateral Iſſue, Is where a criminal convict pleads 
any matter, allowed by law, in bar of execution, as prog- 
nancy, the King's pardon, an ad of grace, or diverſity of 
per.Jon, wiz. that he or ſhe is not the ſame that was 
attainted, Sc. whereon iſſue is taken, which iſſue is 
to be tried, by a jury, inſtanter. ide Black. Com. 47 
389. | 
Collatio Bonozum, Is in law where a portion or 
money advanced by the father to a ſon or daughter, is 


| brought into hotchpor, in order to have an equal diſtri- 


butory fhare of his perſonal eſtate, at his death, accord- 
ing to the intent of the Stat. 22 & 23 Car. 2. c. 10. 
Abr. Caſ. Eg. p. 254. See Hotchpot, and Black. Com. 
2 F. 517. 


Collation 
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nifies 


112 is, 
| the pre- 
Wlation is his own, att of pre- 
om a common pre/en{ation, 25 


urch to the parſon, ano ſen- 


hd proce 
tation is the giving, or offering of the patſon to the church. 
Bot collation fupplies the place of preſentation and inſti- 


kW 4 SH 


collation: and if the biſhop _negleRs to collate within f 
' months after the lapſe of the patron, then abe an böier 
hath a fight to do it; and if thezarchbiſnop neglects, then 
it _devolves to the King; the oge gs ſuperier, to fupply 

E 3s ſupreme, ta reform all 


defects of government: 5 A 700, | 


44:43 


0 10»44 * 
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Collatione Yeremitagii, A writ whereby, the King 
' conferred the keeping of an Hermitage upon a clerk. Reg. 
Orig.2030: 30S e arid begs | 
Coliation of Deals, This was when upon the ſame 
label, one ſeal was ſet on the back or reverſe of the other. 
2 Ad majorem ſecuritatem præmiſſorum figillum diſcreti 
wiri officialis domini Batho Well. Epiſcopi filo medio per 
modum collationis, figilla meo apponi procuravi. Cartular, 
Abbat. Glaſton. MS. 105. 
Collative Jdvowfons. An adwvowſer collative is 
where the biſhop and patron are one and the ſame per- 
ſon: in which caſe the biſhop cannor preſent to himſelf 
but he does, by the one act of collation, or — wh 
the. benefice, the whole. that is done in common. cales, 
by preſentation and inſtitution. Jide Black. Com._2 V. 
22, 23. / * ; 1 ei N 
x Tollettos of money due to the King, not. paying the 
ſame to whom it ought to be paid, ſhall anſwer ſo. much 


per Cent. to his majeſty till payment. Stat. 20 Car. 2. 


c. 2. See Receivers. 


College, {c:llegium) A particular corporation, com- 


pany or ſociety of men, having certain privileges founded 
by the King's licence: and for Colleges in reputation, ſee 
4 Rep. 106, 18. = s e 
The eſtabliſhment of Colleges or Univerſities is a re- 
markable æra in literary hiſtory, The ſchools in Cathe- 
drals and Monaſteries confined themſelves chiefly to the 
teaching of grammar. There were only one or two 
- maſters employed in that office. But in Colleges, pro- 
feſſors were appointed to teach all the different parts of 
ſcience, The firſt obſcure mention of academical degrees 
in the Univerſity of Paris, (from which the other Uni- 
verſities in Europe have borrowed jolt of their euſtoms 
and inſtitutions), occurs, A. D. 1215. #ideRobert/. 
- Hift, Emp. C. V. I V. 323. Vide Leaſes. 


| bendaries ia the ſaid aural ; 


'C © L 
© A? 4 Wo a 


| See the power of viſitors of Colleges well explained in 


De, Walter's caſe. Rep. emp. Hard. per Annaly, 212. 
Vide Lea/es....:...... | . | 
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f De Nen ee aft 
Collegiate Church, 1s chat. which: conſis, of 4 deqn 


and ſecular canons ; or more largely, it is a church buflt 
and endowed, for a ſociety, or body corporate, of. a Get 


or other preſident, a0d fcewlar, pr uu, a8 canons or pre- 


here were many of theſe 


ſocieties dilingyilhed from the religious or regulars, be- 


fore the reformation : and. ſome.;are. eſtabliſhed at this 


time; as ofminfter, Wind/or, Wincheſter, Southwellg Man- 
. befter,. &&.., Van Hugo, nad cir an Binge 

. Colligenduw bona defuntty,. (letters 49.) In defer. of 
| pepreſoncanifey and creditors to adminiſter to an, inteſtate, 
Sc, the ordinary may commit adminiſtration to ſueb 
diſcreet perſon as he approves of, 'or grant him theſe. let 
ters, which, neither make him exęcutor ner admisiſtrator; 


his only bufinefs, being to keep the goods, in bis ſafe, euſ- 
tody, and io do other acts for che. benefit of ſuch. as ate 
entitled to che property of the deceaſed. - ide Black. 
Com 2 VJ. 505. 3 2 non 


2 
114 
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Dee 
„Colloquium, ( collegnendo)... A talking or 


affirming of à thing, laid in declarations for words in ac- 
tions of Lander, Gg. Mod. Caf; 203. Carthew g 

Colluſton, (collgſi] Is 2 deceitful agreement or gon- 
tract between tuo or more perſons, for the, one ig bring 
an action againſt the other, to ſome evil purpaſe, as to 
defraud a third perſon of his right, c. This collaßen is 
either apparent, when, it ſbewalitſelf in the face of the 
act; or, which is more common, it is ſecret, where done 
in the dark, or covered over wich a ſhew of honeſty, And 
it is a thing the law abhors; whereſore, when found, it 
makes void all things dependant upon the ſame, though 


' otherwiſe in themſelves good. Co. Lit. 109, 360. Plow. 


54. Collin may ſometimes be tried in the ſame action 
wherein: the covia is, and ſometimes in another action, as 
for lands aliened in mortmain by a gal jus e and where 
it is apparent there needs no proof of it; but when it is 
ſecret, it muſt be proved. by witneſſes, and found by a 
jury like other matters of fact. 9 Rep. 33. The ſtatute 
of em. 2. 13 Ed. I. c. 33; gives the writ guale Jus, 
and inquiry in theſe caſes: and there, are ſeveral; other 
ſtatutes relating to deeds, made by colluffan. and fraud. 
The. caſes particularly mentioned hy: the fiature of Meg. 
. 2. are of guare impedit, alſiſe, &fc. which one corporation 
brings againſt another, with intent to recover the land or 
ad vowſon, for which the wirit is brought, held in mort- 
main, Sc. Yide the ſtatute. 83 


Colonies. See Charter: governments in Hmerica.. Plas- 


tation. n „ * > 888 . 112 
Colonus, An huſbandman or villager, who was bound 
to pay yearly a certain tribute, or at certain times in the 


- year to plough ſome part of the lord's land; and from 


hence comes the word clown; who is called by the Durch 
TS 2697-27 iT S316” Bs edaiits Beibidy 
+, Cojour,,. {color ) Signifies a probable plea, but what is 
in fact falſe z, and hath this end, to draw the trial of the 
cauſe from the jury to the judges: and therefore colour 
ought to be matter in law, or doubtful to the jury, This 
colour is uſed in aſſiſes, or action of treſpaſs 3 and every 
coleur ought to have theſe qualities following ; 1. It is to 
be doubtful to the % gent, as in Caſe of a deed of feof- 


ment pleaded, and it is a doubt whether the land paſſeth 


by the feoffment without livery, or not. 2. Colour ought 


to have continuanee, though it wants effect. 3. It ſnould 


| ought to be given. 


be ſuch colour, that, if it were effectual, would maintain 


the nature of the action; as, in aſſiſe, to give colour of 


freehold, &c. 10 Rep. 88, go, a. 91. Calour muſt be 
ſuch a (bing, which is a good colour of title, and yet is 
not any title. Cro. Jace. 122. If a man. juſtifies his en- 
try for ſuch a cauſe as binds the Plaintiff or his heirs for 


ever, he ſhall not give any. caley-+ but if he pleads a de- 


ſcent in bar, he muſt give co/ovr, becauſe this binds the 
poſſeſſion, and not the-right;/'ſo.that when the matter of 
the plea bars the plaintiff of his right, no colour mutt be 
given. When the defendant entitles himſelf by the plain- 
tiff; Where a perſon pleads to the writ, or to the action 
of the writ; he who juſtifies far tithes, or where the de- 
ſendant juſtiſies as ſervant: in all theſe caſes no colour 
10 Rep. 91. Intw. 1343. Where 
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the defendant doth not make a ſpecial title to himſelf, | 
or any other, be ought to give colozr to the plaintiff, Crp.. 
Fx. 76. In treſpaſs for taking and carrying away twen- 
ty loads of wood, &Fe. the defendant ſays, that 4. B. was 
poſſeſſed of them, at ds bonis propriir, and that the plain- 
tif claiming them by colour of a deed after made, took 
them; and the defendant retook them ; and adjudged, that 
the color given to the plaintiff, makes a good title to him, 
und confeſſeth the intereſt in him. 1 „e 
Color is for this cauſe, wiz. Where the defendant juſti- 
fies by title in treſpaſs or aſſiſe, if he do not give the 
plaintiff colour, his plea amounteth only to Not guilty; 
for if the defendant hath title, he is Not guilty. And 
this ſhews the true reaſon of giving cor. 1 Rep. 79, 
108. Terms de Ley 140. See Doc. Flac. 72, 73. Black, 


Com PF gogt 32 net e a 
Colour of Offte,” (edbv- efici7) Is when an act is evill 
done by the countenance bf an office; and always taken 
ia the wörſt ſenſe, being, grounded upon corruption, to 
whieh the office is a8 8 ſhadow and cblhur. Plowd. Com- 
ment, 64. See Extortion. 208 a ee ee 
Colpices, {co/picram, chf Young” poles, Which 
being cur” dowd, make leavers or: lifters; and in Mar- 
wwickfire they ave called coſpicer to this day. Bloaxt, 
©Colpo, A ſmall wax-candle, 2 topo de crre- we read 
in Hoveden, that when the King of Scott came to the Eng- 
ißb court, as long as he ſtaid there, he had every day, 
He liberatione triginta hol. & duodtcim waſſeths dominicos, 
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| 1 The fellow barons, or commonalty of 


the cinque ports: King Her. 3. grants to the barons, or 
_ - freemen of the port of Fever am, quietantiam dt omni 


thelonio, & conſaetudine,” fieut ip & anteceſſores ſui, & 
comb2rones ſui He guingur portubus eam melins & ' plenius 
babuerunt tempore Regir Edwardi. Placit: temp Ed. 1. & 
Ed. 2. But the title of barons of the cinque ports is now 
given to their repreſentatives in parliament; and the word 
- combaron is uſed for a fellow member, the baron and his 
combaron. 3 a : 26 ks Th / g | 
-- Comba terrz, From Sax. cumbe, Brit. tam, Eng. comb. 
a valley or low piece of ground or place between two 
hills; which is ſtill ſo called in Devonſbirt and Cornwall : 
hence many villages in other parts of England have their 
names of camb, as Wickcomb, &c. from their ſituation, 
" Kennet's Gleſj. n ANY e 
— 5 Fr.) Is taken with us for a formal trial be- 
tween two champions, of a doubtful cauſe or quarrel, by 
the ſword or baſtons. The laſt caſe of the kind in this 
kingdom was anno 6 Car. 1. between Donald lord 'Rey, 
appellant, and David Ramfey, Eſq; defendant, both 
Scotchmen,. before' Robert earl of Lind/ty, lord high con- 
ſtable, Thomas earl of Arundel, earl marſhal, with other 
lords; when after the court had met ſeveral times in the 
painted chamber, and other formalities, it was at laſt 
referred to the King's will and pleaſure, who was in- 
clined to favour Ramſey. Co. Lit. 294. Orig. Juridicial. 
RP” hed nas Des 1 
The trial by combat was formerly authorized over all 
Europe; but, as Dr. Roberrfon juſtly obſerves, ** the prohi- 
bition of this form of trial was a confiderable ſtep towards 
the introduction of ſuch regular government as ſecured 
public order and private tranquillity.” See Hf. Emp. 
C. V. 1 V. 47, 52, 54, 55, 291, 295, c. See Bartel. 
Combinations to do unlawſul acts, are puniſhable be- 
fore the unlawful act is executed; this is to prevent the 
conſequence of combinations, and conſpiracies, Se. g Rep. 
57. See Confei racy. | 12 ao 
Combuſtio Pecuniz, The ancient way of trying mixt 
and corrupt money, by melting it down upon payments 
into the Exchequer. In the time of King Henry 2. a con- 
ſtitution was made called the trial by combuſtion; the prac- 
tice of which differed littie or nothing from the preſent 
method of aſſaying ſilver. But whether this examination of 
money by combuſtion, was to reduce an equation of money 
only of ferling, viz. a due proportion of allay with cop- 
per; or to reduce it to a fine pure filver with allay, doth 
not appear. On making the conſtitution of trial, it was 
confidered, that though the money did anſwer namero & 
pondere, it might be deficient in value; becauſe mixed 
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ENA or braſs, Ee. Vide its 7 + B/foy N 
„Comttatus, A county. iga/pbu; telle us, "That Fag- 
land was firſt divided into counties by King Alfred; and 
"counties into hundreds, and theſe again" Inte 'rithingys ; 
and" Forri/que writes, that Tegnam Angliz pi comiratits ve 
renn Franciz per ballivatus diflinguitur. Sometimes it 
is raken for a territory or juriſdiction of a particular place, 
us in Mat. Pari/. anho 1234. Infra metas 1 
Jueian' prodia & elan ci pit: & card, . 8 
ratui /uo ofignare preſumnine. "And is CB, I. 2. j 
Hoveden : Caffillum de Nottingham cum ebmitatu, | oe. 
And, De firmis mortuit & del, tin, de quibus ou eft Ser, 
"fat'unus retulus, & intituleiur comitatus, & Viyatur Aa- 
ulis atinis ſuper computum victtomitum. Clauſ. 12 Ed. 1. 
See County. * | ped bk 3; 5" WF 55 14 as og THING 
According to Lord Liteleton, in his B fery of Heu! 2. 
Is. 2. fo. 217. each county was anciently an” earldom, 
' fo that, previous to the reigt of K. Stephen, there were 
not apy titular earls, nor more earls than counties, though = 
there might be fewer. As to the diviſions'of counties 
into hundreds and tythings, ſee Ld. Liri lz. Fe. 259. 
We 190 127 #1 notntin L21g mots 
Comitatu Commiſfo, Is a writ or commiſſion whereby 
a ſheriff is authorized to take upon him the charge of the 
, 30 TH» 9925 eifhe 
Comitatu 4 Caſtro Commiſſo, A writ by which the 
charge of a county, together with the keeping of a caſtle, 
is committed to the ſheriff.” Reg. Orig: Ibid. a 
Comitiva, A companion or fellow traveller; it is men- 
tioned in Brompton, Regn, H. 2. And ſometimes it fig- 
nifies a troop or company of robbers; as in Walfingham, 
| anno 1366. Tntergellaverunt auxilliam regis Angliæ contra 
magnas comitivas, '&c,* | . YN 

Commandzy, (precef/oria) Was any manor or chief 
meſſuage, with lands and tenements thereto appertaining, - 
which belonged to the priory of Sr. John of Jeru/alem in 
England; and he who had the government of ſuch à ma- 
nor or houſe was ſtiled the commander, who could not diſ- 
poſe of it but to the uſe of the priory, and only taking 
thence his own ſuſtenance, according to his degree. 
New Eagle in Lincolnſhire was and till is called the 
commandry of Eagle, and did anciently belong to the 
ſaid- priory of St. John: ſo Selbach in Pembrobeſpirr, 
and Shingay in Cambridgeſhire, were commandries in the 
time of the knights templars, ſays Cambdert: and "theſe 
in many places of Eng/and are termed Temples, becauſe 
they formerly belonged to the ſaid templars. Szar. 26 
H. 8. c. 2. The manors and lands belonging to the 
priory of St. John of Jeraſalem, were given to King 
Hen. 8. by the Stat. 32 Hen. 8. about the time of the 
diſſolution of Abbies and monaſteries; ſo that the name 
only of commandries remains, the power being long ſinee 
extinct. F | 

Commandment, '{precep:um} Is diverſly taken; as the 
commandment of the King, when upon his own motion he 
hath caſt any man into prifon. Commandment of the juſtices, 
abſolute or ordinary; abſolute, where upon their own 
authority they commit a perſon for contempt, &c. to pri- 
fon, us a puniſhment; ordinary is when they commit one 
rather for ſafe cuſtody, than for any puniſhment: and a 
man committed upon ſuch an ordinary commandment is 
repleviſable. Staundf. P. C. 72, 73. Perſons committed 
to priſon by the ſpecial command of the King, were not 
formerly bailable by the court of King's Bench ; but at 
this day the law is otherwiſe declared and ſettled, as ap- 
pears under bail, 2 Hawk. P. C. 96. | 

In another ſenſe of this word; magiſtrates may com- 
mand others to aſſiſt them in the execution of their offices, 
for the doing of juſtice; and ſo may a juſtice of peace to 
ſuppreſs riots, apprehend felons; an officer to keep the 
King's peace, c. Bro. 3, A maſter may command his 
ſervant to drive another man's cattle out of his ground, to 
enter into lands, ſeize goods, diſtrain for rent, or do other 
things; if the thing be not a treſpaſs to others. | Fitz. 
Abr. The commandment of a thing is good, where he 
that command; hath power to doit; and a'verbal command 
in moſt caſes is ſufficient; unleſs it be where it is given 
by a corporation, or when a ſheriff's warrant- is to a bai- 
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lift to arreſt, c. Bro, 288, Dyer 202. Commandmant 
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Js alſo uſed for the offence'of him that willeth adother man 


to tranſgreſs'the law, or do any thing contrary, de it: and | 
in the moſt common fignification, it is taken where one 
willeth another to do an unlawful act; as murder; theft, 


or the like: which the civilians called mandatum. Brad. | wn ane 
| | oo IIIIIIl founded on the ſtatute 25 H. 8. c. 2, is a diſpenſatio 


ES %*ÜV˙ki TS ET ESE 5 5 
| HE le Alkbtade any one to do an unlawful act, is 
acceſſary to it and all the conſequences, if it he exesuted 
in the fame manner as commanded- but if the commander 
revoke the tommand; or if the execation varies from it, 
or in the nature of the offence, in ſuch caſe be will not 


be acceſſaty. 2 laff. 182. Ni 57. If a man 


command another to commit 4 felony on a particular per- 
ſon, and he dorh it on another, as to kill A. and he kills 
B. or to burn the houſe of A. but he burns the houſe of 


r 


. 
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B. or to ſteal one thing, and he ſteals another; or to 


commit a felony of one kind, and he commits another: 
it is ſaid that the commander is hot acceſſary, becauſe 


PT. OT — 


the act done varies in ſubitance” from that Which was 


commanded. 1 H. C. = de And ſee 2 Hawk. 
316. Plau. 45. But where a 'perſon commands or 
adviſes another to kill ſuch a one in the night, and 
he kills him in the day; or to kill him in the fields, 
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and he kills him in the town; or to poiſon him, and he 
ſtabs or ſhoots Him; theſe acts being che ſame felony in 


fub/tance with' that which was intended, and varying only | 1 | | 
inſtitution or induction. But all diſpenſations beyond fix 


in circumftantel, in reſpect to time, place, c. the com- 


mander is as much an dae as Tf there bad bers nd 
ion of | 

two years, &e. and ſometimes for three or fix years, and 

| doth not alter the eſtate which the incumbent had before : 


1 
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TEES TY. oy 


variance at all between the com: 
kit, , ˙— T9258 


and and the execut 
If I command à man to rob another, and he kills him in 


the attempt, though he doth not rob him, I am guilty of 
the murder; it being the direct and immediate effect of an 


; 


act done in execution of my command to commit a felony; | 


and if the conmmand be to beat a perſon, and the perſon | 
commanded beat him in ſach a manner that he dies thereof, | parſcns and vicars enjoy their benefices; and as a patron 


J am an acceffary before to the felony; becauſe it happen- 
ed in the execution of a command, which tended to endan- 
ger the life of the other. Alſo it is ſaid, that if one cem- 


mand another to burn the houſe of à certain perſon, and 


he by burning it burn likewiſe the houſe of another, the 
commander is equally acceſſary to the ſubſequent felony, 
as to that which was directly commanded. Ibid. 315, 316, 
To command or counſel any one to commit burglary, is 
felony without benefit of clergy. Stat. 3 V. & M. 
FA forcible entfies, c. an infant or feme covert may 
be guilty in reſpe& of actual violence done by them in 
perſon; though not in regard to what ſhall be done by 
others at their command, becauſe all ſuch commands of 
theirs are void. Co. Lit. 357, 1 Hawk. 147. In treſ- 
pals, Ec. the matter ſhall be charged criminally for the 
act of the ſervant, done by his command; but ſervants 
ſhall not be excuſed for committing any crime, when they 
act by command of their 'maſfters; who have no authority 
over them to give ſuch command. Doct. & Stud. c. 42. 
H. P. C. 66. Kel. 13. And if a maſter commands his 
ſervant to diſtrain, and he abuſeth the diſtreſs, the ſervant 
ſhall anſwer it to the party injured, c. Kitch. 372. - 


Commarchio, The confines of the land; from whence 


probably comes the word marches. Imprimis de noftris 

landimeris, commarchionibus. Da Cange. 8. 
Commendam, (ecclea commendata, wal cuftedia eccle- 

fie alicui commiſſa) Is the holding of a benetice or church- 


living, which being void, is commended to the charge and 


care of ſome ſufficient cleik, to be ſupplied until it may 


be conveniently provided of a paſtor: and he to whom 


the church is commended, hath the profits thereof only for 


a certain time, and the nature of - the church is not 
changed thereby, but is as a thing depoſited in his hands 


in truſt, who hath nothing but the cuſtody of it, Which 
may be revoked. When a parſon is made biſhop, there 


is a ceſſion or voidance of his beneſice, by the promo- 
tion; but if the King by ſpecial diſpenlation gives him 
power to retain his beneſice, notwithitanding his pro- 
motion; he ſhall countinue parſon, and is ſaid to hold 
it in Commendam. Hob. 144. Latch, 236. As the King 
is the means of avoidances on promotions to dignities, 
and 'the preſentations thereon belong to him, he often 


on the creation of biſhops grants them licences to hold | 


their benefices I c,], but this is uſually-where 
dignity of the biſhop promoted: and it muſt be alway? 
before conſecration; for afretwards it comes 106 late, be 
cauſe the benefice ts then abſoludely void. A commenda: 


from the ſypreme power, to hold or take an eceleſiaſtieal fi- 
ving contra ju pofitivoum: and there are ſeveral ſorts of com- 


mendami, as 4 commendam ſemefrin, uhich is for the benefit 


of the chüreh without any regard to the commendatory, 
being only a proviſional act of the ordinary, for ſupply- 
ing the vacation of ſix months, in Which time the patron 
is to preſent his clerk, and is but a ſequeſtration of the 
cure and fruits until ſuch time as the clerk is preſented : 
a commendam ruintre, which is for a 'biſhop to retain be- 
nefices, on his preferment; and theſe 'commendans are 
granted on the King's mandate to the archbiſhop,” ex- 
preſſing his conſent, which continues the'incumbeney,” ſo 
that there is no occaſion for inſtitution. A commentam 
recijere is to take a benefice 4% a in the biſhop's On 
gift, or in the gift of ſome” other patron, whoſe: conſent 
wuit be obtsined. Dyer 228. 3 Lev. 381. Hob. 143. 

A commendam may be temporary for ſix or twelve 
months; two or three years, Ge. or it may be perpetual, 
i. e. for life, when it is equal to*a preſentation,” without 


months were only permiſſive/ at firſt, and granted to 
perſons of merit: the commendam retinere is for one or 


a commendam' retinere. as long as the commendatory ſhould 
live and continue biſhop, hath been held good. Yaugh. 
18, SLSR GAZ 6h «| * 10O HEY VASE 3:17,6515; 10 
The commendam recipere mult be for life, as other 


cannot preſent to a full church, ſo neither can a commen- 
dam reciperi be made to a church that is then full. Shνν. 


414. A benefice cannot be commended by parts, any more 


than it may be preſeuted unto by parts; as that one ſhall 
have the glebe, another the tithes, Cc. Nor can 3 
commendato! y have a juris utrum, or take to him and his 
ſucceſſors, tue or be ſued, in a writ of antui'y, Ec. But 
a commenda perpetua may be admitted to do it. 11 H. 4. 
Com pl. Incumb. 360, See 1 Welſ. Abr. 454. N 
Commendator p, {commendatarius) Is he that hath a 


church living or preferment in commendam. 


Commendatory Letters, Are ſuch as are written by one 
biſhop 10 another in behalf of any of the clergy, or others 
of his dioceſe, travelling' thither, that they may be re- 
ceived among the faithful: or that the clerk may be pro- 
moted ; or neceſſaries adminiſtred to others, Sc. ſeveral 
forms of theſe letters may be ſeen in our hiſtorians, as in 
Bede, lib. 2. c. 18. | oe, 

Commendatus, One that lives under the protection of 
a great man. Selm. Commendati bomines were perſons 
who by voluntary homage put themſelves under the pro- 
tection of any ſuperior lord: for ancient homage was either 


| predial, due for ſome tenure; or perſonal, which was by 


compulſion, as a- ſigu of neceſſary. ſubjection; or volun- 
tary, with a deſire of protection: and thoſe, who by 


voluntary homage put themſelves under the protection of 


any men of power, were ſometimes called bomines ejus com- 
mendati e and ſometimes only commendati, as often occurs 
in Domeſiay. Commendati dimidii 'were thoſe who de- 
pended on two ſeveral lords, and paid one half of their 
homage to each: and _/ub-commendati were like under- 
tenants, under the command of perions that were depen- 
dants themſelves. on. a ſuperior lord: alſo there were 
dimidii ſub-commendati, who bore a double relation to ſuch 
depending lords. Dome/day. This phraſe ſeems to be 
till in uſe, in the uſual complement, Commend me to ſuch 
a friend, &c, which is to let him know, 1 am his bumble 
ſervant, ' Spelm. of Feuds, cap. 20. 1 
Commerce, (commercum) Traffick, trade or merchan- 
diſe in buying and ſelling of goods. See Merchant. 
There is a diſtinction between commerce and trade; the 
former relates to our dealings with foreign nations, or 
our colonies, fc, abroad; the other to our mutual trat- 
fick and dealings among curſclves at home, 
| With 


the biſhopricks are ſmall, for the better ſapport of — 
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(its firſt origin in l al Ch: 
IS Robor(/. Hiſt. of the Emperar Charles 
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ide alſo As Eſay on Maritime Power aud Commerce, by 


nah about the beginning of the | Where af 


V. 17. 32» 33, Ce. As to the commerce of the an- three ofthe. 
claws, " Monte/quicu, L. Eprit des. Lein, Bal, e., 6, | us delegates, 
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Commiſſarp, (commigarias) Is a, title. in the. ecclefi- caſion an 


allical law, belonging to ave that exerciſeth ſpiriual juriſe 


cortuptions. 


.. Commiſſion of Lunacp, 


* 


A comniſid, ib. 
1 


diQion,. in places of a dioceſe which are ſo fer from che cery.to-enquire whether ,a, perſon repreſented 10 be a lu- 
eig. that the e 9 the 


piſcopal city, that the chancellot candot call the people 


ts the biſhop's priacipal.conſiltory court, without their too | dhe care of his eſtate, Ae 8 2. C. 10. 
8 Dee, 


great inconvenience. This commiſſary was , ordained to 


ol the dioceſe; or in ſuch places as are peculiar to the 
biſhop. and exempted from the juriſdiction of the arch- 
deacon: for where, either by preſcription or compoſition, 
archdeacons have juriſdiction within their archdeaconries, 
as in molt places they have, this, cammiſſamy is ſuperfluous | 
and oftentimes vexatious, and ought not to. bez yet in ſuch | 
caſes a commiſſary is ſometimes. appointed by the biſhop, | 
he taking preſtation money of the archdeacon yearly pro 
exteriori juriſdictione, as it is ordinarily called. But this 
is held to be a wrong to archdeacons and the poorer fort | 
of people. Cowel's Intcrp. | 4 laft. 338. | 


There are alſo commi//aries in time of war. Perſons | 
ſent abroad to take care of proviſions for the army.— How | 
well they executed the great truſt repoſed. in them, during | 
tbe late war in Germany, is too well known to the preſent | 
age, and it is hoped it will be tranſmitted to poſterity, | 
 , Commiſſion, (commiſio) Is taken for the warrant or | 
letters patent, which all men exerciſing juriſdiRion either 
ordinary or extraordinary, have to authoriſe them to hear 

or determine any cauſe or action: as the commiſjon of the 
judges, Sc. Commiſſion is with us as much as delegatio | 
with the civilians; and this word is ſometimes extended | | 
farther than to matters of judgment; as the commi//ion of 
purvezance, Sc. Commiſtans of inquiry ſhall be made to 
the juſtices of one bench or the other, &c. and to do law- 
fal things, are grantable in many caſes: alſo moſt of the 
great officers, judicial and miniſterial, of the realm, are 


„ At..oadc..a all. 


__ 


ſapply the biſhop's juriſdi&ion and ofñce in the out · places 


aſſigned: this writ or commiſion goes forth a 


. 


his, allegiance, to ait himſelf to the court by. a day 
a 


4 
5 d, non of ime de Ley. 
tachment retyrned, inventus,, e. Terms de Ley. 
-- Commiſſion of Dewers, Is diredted {0 certain perſons 
to ſee drains and ditches. well kept and maintained in the 
marſhy and fenny parts of England, for the better convey- 
ance of the water into the ſea, and preſerving the graſs 
upon the land, | Sear. 23 H. 8. e. 5, ii Hr. cg... 
Commiſſion of Treaty with fozeign Pzinces, Ts 
where leagues and treaties are made and tranſacted be- 
tween ſlates and kingdoms, by their ambaſſadors and mi- 
piers. for the mutual advantage of the kingdoms in al- 
iance. e e eee GH 
Commiſſion to take up Men foz Mar, Was a com- 
miſſion to preſs or force men into the king's fervice. 
This power of inpreſing is much doubted by many; yet, 
in favour of its legality, much hath been. ſaid by a late 
learned judge. Vide: F 


oft. Rep. 154: Broads Cale, 
And Black. Com. 1 V. 418. Comb. 245 wh 


Commiſſioner, (commi/fonarius) Is he that bath a . 


made by cc:miffon. And by ſuch commiſfions, treaſons, miſſion, letters patent, or other lawful warrant to examine 


felonies, and other offences, may be heard and determined; 
by this means likewiſe, oaths, cogniſance of fines, and an- 
ſwers, are taken, witneſſes examined, offices found, Ec. 
Bro. Abr. 12. Rep. 39. Stat. 42 E. 3. c. 4. And moſt | 
of theſe commiſſions are appoined by the King under the 
Great Seal of England: but a commiſſion granted under the 
Great Seal may be determined by a Privy Seal; and by 
granting another new commiſſion to do the ſame thing, the 
former commiſſion determines; and on the death or demiſe 
of the King, the commiſſions of judges and officers generally 
ceaſe. Bro. Commiſ.. 2 Dyer 28g. There was formerly 
a high c:mmiſſion court founded on 1 Eliz. c. 1, but it was | 
aboliſhed by act of parliament 17 Car. 1. c. 11. And by 
Stat. 13 Car. 2. c. 2, Of commiſſions you may ſee divers | 
in the table of the Regifter of Writs. See 4 Hen. 4. c. 9. 
7 Hen. 4. c. 11. And 1 Ann. fl. 1. c. 8. 6 Ann, c. 7. 
_ Commiſſion of Anticipation, Was a commi/jon under 
the Great Seal to collect a tax or ſubſidy before the day. 
15 H. 8. | | 
> mien of Aſſociation, Is a commiſſion to affociate 
two or more learned perſons with the juſtices in the ſeveral 
circuits and counties of alu, &c. 18 Elix. c. 9. 

Commiſſion of Bankrupt, Where any perſon is be- 

come a bankrupt within any of the ſtatutes againſt bank- 
rupts, on ſecurity given to | wang the party a bankrupt, 
c. this commiſſion iſſues from the Lord Chancellor to 
certain commiſſioners apppointed to take order with the 
bankrupt's lands and goods, for the ſatisfattion of the 
creditors. Stat. 34 & 35 Hen. 8. c. 4. 13 Eliz. c. 7. 
'3 Jac. 1. . 15. c. See Bankrupt. 
.. Commiſſion of Charitable Uſes, Goes out of the 
Chancery to the biſhop and others, where lands given to 
charitable uſes are miſemployed, or there is any fraud or 
diſputes concerning them, to enquire of and redreſs the 
abuſe, c. 43 Eliz. c. 4. 

Commiſſion of Delegates, Is a commiſſion under the 
Great Seal to certain perſons, uſually two or three tempo- 
ral lords, as many biſhops, and two judges of che law, to 
ER 4 : 


any matters, or to execute any public office, &c. And 
ſome commiſſioners are to hear and determine offences, with- 
out any return made of their proceedings; and others to 
inquire and examine, and certify what is found. 4 Hen. 4. 
9. | Commiſſioners by the Common law., muſt purſue the 
authority of the commiſfion, and perform, the effect there- 
of; and they are to obſerve the antient rules of the courts 
whence they come; and if they do any thing for which 
they have not authority, it will be void. 2 Co. Rep. 25. 
Co. Lit. 157; The office of commiſſioners is to do what 
they are commanded; and it is neceſſarily implied, that 
they may do that alſo, without which what is commanded 
cannot be done: their authority, when appointed on any 
ſtatute law, muſl be uſed as the ſtatutes preſgribe. 12 
Rep. 32. If a commiſſion is given to commrſſi2ners to 
execute a thing againſt Jaw, they are not bound to accept 
or obey it: commigfioners not receiving a commiſſion may 
be diſcharged, upon oath before the Barons of the Ex- 
chequer, Er. and the King by /aper/edeas out of Chan- 
cery, may diſcharge commiſſioners. Belides commiſfoners 
relating to judicial proceedings ; there are Commiſſioners of 


| the Treaſury, of the Cuſioms, wine-licences, alienations, (Ic. 
of which there is an infinite number. 


Committee, Are thoſe to whom the conſideration or 
ordering of any matter is referred, by ſome court, or by 
conſent of parties to whom it belongs: as in parliament, 
a bill either conſented to and paſſed, or denied, or neither, 
but being referred to the conſideration of certain perſons 
appointed by the houſe farther to examine, it, they are 
thereupon called a committee, And when a parliament is 
called, and the ſpeaker and members have taken the oaths, 
and the ſtanding orders of the houſe are read, committees 
are appointed to ſit on certain days, wiz. the committee of 
privileges and elefions, of religion, of grievances, of courts . 
of juflice, and of trade; which are the ſtanding committees. 

ut though they are appointed by every new parliament, 

they do not all of them act, only the committee of privi- 

leges; and this being not of the whole houſe, is — 
ca 


f 


called in the ſpeaker's chamber, from whence it is ad- 
journed into the houſe, every one of the houſe: having a 
vote therein, though not named, Which makes the ſame 
uſually very numerous: and any member may be preſent 


1 


at any ſelect committee; but is not to vote unleſs he be 


4 


named. The chairman of the; grand committee, Who is | 3 4 : | 
always ſome leading membec, fits in the clerk's place at. | perſons brought before them for felony, & 
the table, and writes the votes for and againſt the matter thereof, beft then riſdn 
referred to them; and if the number be equal, he bas a bind their accuſers to give evidence againſt them. 


caſling voice, otherwiſe he hath no vote in the committee ; 


and after the chairman hath put the queſtion for reporting 


to the houſe, if that be carried, he leaves the chair, and 
the ſpeaker being called to his chair, (Who quits it in the 
beginning, and the mace is laid under the table) he is 
to go down to the bar, and fo bring up his report to the 
table. After a bill is read a ſecond time in the Houſe of 
Commons, the queſtion is put, whether it ſhall be com- 
mitted to a committee of the whole houſe, or a private com- 
mittee; and the committees meet in the ſpeaker's chamber, 
and report their opinion of the bill with the amendments, 
Sc. And if there be any exceptions againſt the amend- 
ments reported, the bill may be recommitted: eight per- 
ſons make a committee, which may be adjourned by five, 
Sc. Lex Conſtitutionis 147, 150. There is a. committee 
of the King, mentioned in Maſtis mb. tit. Chancery, ſe. 
144. And this hath been uſed, though improperly, for 
the widow of the King's tenant being dead, who 1s called ] 
the committee of the. King, that is, one committed by the 
ancient law of the land to the King's care and protection. 
Kitch. fol. 160. See Parliament. An 
Commitment, Is the ſending of a perſon to priſon by 
warrant or order, Who hath been guilty of any crime: 
here it is to be conſidered, 5 5 


I. What kind of offenders may be committed, and by whom, 
and in what manner. | * | 

II. To what priſon they may be committed, and at whoſe 
charge. 


III. How they may be removed and diſcharged. 


| I. As to the kind of offenders. 

There. is no doubt but that perſons apprehended for 
offences which are not bailable, and alſo all perſons who 
neglect to offer bail for offences which are, bailable, muſt 
be committed. And it is ſaid, that whereſoever a juſtice 
of peace is impowered by any ſtatute to bind a perſon 
over, or.to cauſe. him to do a certain thing, and ſuch 
perſon being. in his preſence ſhall refuſe to be bound, or 
to do ſuch thing, the juſtice may commit him to the gaol 
to remain there till he ſhall comply. | 

It ſeems agreed hy all the old books, that whereſoever a 
conſtable or private perſon may juſtify the arreſting an- 
other for a felony or treaſon, he may alſo juſlify the ſend- 
ing or bringing him to the common gaol; and that every 
private perſon hath as much authority in caſes of this kind, 
as the ſheriff, or any other officer, and may juſtify ſuch 
impriſonment by his own authority, but not by the com- 
mand of another. 2 Hawk. P. C. 116, 117. | 

But inaſmuch as it is certain, that a perſon lawfully 
making ſuch an arreſt, may juſtify bringing the party to 
the-conſtable, in order to be carried by him before a juſ- 
tice of peace; and inaſmuch as the ſtatutes of 1 & 2 
P. & M. cap. 13. and 2 & 3 P. & M. cap. io. which 
direct in what manner perſons brought before a juſtice of 
the peace for felony, ſhall be examined by him, in order 
to their being committed or bailed, ſeem clearly to ſuppoſe, 
that all ſuch perſons are to be brought before ſuch juſtice 
for ſuch purpoſe; and inaſmuch as the ſtatute of 31 Car. 2. 
c. 2. commonly called the habeas corpus act, ſeems to ſup- 
poſe that all perſons, who are committed to priſon, are 
there detained by virtue of ſome warrant in writing, which 
ſeems to he intended of a commitmem; by ſome magiſtrate, 
and the conſtant tenor of the late books, practice and 
opinions, are agreeable hereto ; it is certainly moſt adviſe- 
able at this day, for any private perſon who arreſts another 
for felony, to cauſe him to be brought, as ſoon as conve- 
niently he may, before ſome juſtice of peace, that he may 
be committed or bailed by him. 2 Hawk. P. C. 117. 
H. P. C. 91, 112. Dall. c. 118. 
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2 Hawk. P. C. 119. | 
It ought to ſet forth the crime with convenient certainty, 
whether the commitment be by the ptivy council, or any 
other authority, otherwiie the officer is not puniſhable by 
reaſon of fuch mittimus, for ſuffering the party to eſcape; 
and the court, before whom he is.remoyed by habeas corpus, 
ought to diſcharge or bail him; and this doth not only 
hold where no cauſe at all is expreſſed in the commitment, 
but alſo where it is ſo looſely ſet forth, that the court 
cannot judge whether it were a reaſonable ground for 
impriſonment or not. 2 Hawk. P. C. 119. 3 
A A commitment for high treaſon or felony in general, 
without expreſſing the particular ſpecies, has been held 
good. 2 Hark. P. C. 119. But now, fince the Babear 
corpus act, it ſeems that ſuch a general commitment is 
not good; and therefore where 4. and B. were com- 
mitted for aiding and abetting Sir James Montgomery to 
make his eſcape, who was committed by a warrant of a 
ſecretary of ſtate for high treaſon, on a habeas corpus, 
they were admitted to bail, becauſe it did not appear 
of what ſpecies of treaſon Sir James was guilty, Skin, 
596. 1 Salt. 347. S. C. Ss 
It is ſafe to ſet forth that the party is charged upon 
oath; but this is not neceſſary, for it hath been reſolved, 
that a commitment for treaſon, or for ſuſpicion of it, 
without ſetting forth any particular accuſation or ground 
of the ſuſpicion, is good. 2 Hawk, P. C. 120, 
Every ſuch zittimus ought to have a lawful conclu- 
ſion, viz. that the party be ſafely kept till he be delivered 
by law, or by order of law, or by due courſe of law, 
or that he be kept till further order, (which ſhall be in- 
' tended of the order of law) or to the like effect; and if 
the party be committed only for want of bail, it ſeems 
to be a good concluſion of the commitment, that he be 
kept til] he find bail; but a commitment till the perſon 
who makes it ſhall take further order, ſeems not to be 
good; and it ſeems that the party committed by ſuch or 
any other irregular mittimus may be bailed. 2 Hawk, 
„ © $30; | | : | 
Alſo a commitment grounded on an act of parliament 
ought to be conformable to the method preſcribed by ſuch 
ſtatute 3 as where the churchwardens of Northampton 
were committed on the 43 Eiz. cap. 2. and the war- 
rant concluded in the common form, viz. Until they be 
duly diſcharged according to law; but the ſtatute appoint- 
ing, that the party ſrould there remain until he ſbould ace 
count, for want of ſuch concluſion they were diſcharged, 
Carth, 152, 153. MTA LAI Ms 


II. To what priſon, and at whoſe charge. 

With regard to this head it is to be obſerved, that all 
commitments mult be to ſome priſon within the realm of 
England, For ce} . 

By the Stat. 31 Car, 2. cap. 2. it is enafted, „That 


no ſabje& of this realm, being an inhabitant or reſiant of 


this kingdom of Exgland, dominion of Wales, or town of 
Beravick upon Tee, ſhall or may be ſent priſoner into 


Eee Scotland, 


. 


do by law, it can be no fault to command him ſo to do. 
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enand, Ireland, Jerſey, Guernſey, Tangier, or into any 
parts, garriſons, iſlands, or places beyond the ſeas, which 
then were, or at any time after ſhould be within or with- 


out the dominions of his Majeſty.” 


By 14 EA. 3. c. 10. Sheriffs ſhall have the cuſtody of 


the gaols as before this ume they were wont to have, and 
they ſhall put in ſuch under-keepers for whom they will 
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criminal matter, that the ſaid perſon ſhall not be removed 
from the ſaĩd priſon” and caſtody, into the cuſtody of any 
other officer or officers, unleſs it be by habeas corpus, or 
ſome other legal writ; or where the priſoner is deli- 
vered to the conſtable or other inferior officer, to carry. 
ſuch priſoner to ſome gaol; or where any perſon is ſent 
by order of any judge of aſſize, or juſlice of the peace, 


to any common workhouſe, or houſe of correction; 
or where the priſoner is removed from one priſon or 
place to another within the ſame county, in order to a 
trial or diſcharge by due courſe of law; or in caſe of ſud- 
den fire or infedion, or other neceſſity ; upon pain that 


the King's grant, fince this ſtatute, to private perſons to | he who makes out, figns, or counterligns, or obeys or 
have the cuſtody of priſoners committed by juſtices of | executes ſuch warrant, ſhall forfeit to the party grieved 
eace, is void. And it is faid, that none can claim 100/. for the firſt offence, 200 J. ſor the ſecond, Efc. 


| - priſon as a franchiſe, unleſs he have alſo a gaol deli- * Hawk. P. C. 11 8. 


anſwer, And this is confirmed by 19 Her. 7. cap. 10. 
Alfo by 5 Hen. 4 cap. 10. it is enacted,“ That none be 
impriſoned by any juſtice of the peace, but only in the | 
common gaol, ſaving to lords, and others who have 
gaols, their franchiſe in this caſe.” And it ſeems that 


very. | | | | | 
Alſo it hath been held, that regularly no one can 
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juſtify the deteining a priſoner in cuſtody out of the 
common gaol uulcfs there be ſome particular reaſon for ſo 
doing; as if the party be ſo dangerouſly fick, that it would 
apparently hazard his life to ſend him to the pgaol; or 
there be evident danger of a re/cexs from rebels, Wc. yet 
conſtant practiſe ſeems to authorize a commitment to a 
meſſenger; and it is ſaid that it (hall be intended to have 
been made in order for the carrying of the party to gaol. 


2 Hawk. P. C. 118. 2 
And it is ſaid, that if a conſtable bring a felon to 


gaol, and the gaoler refuſe to receive him, the town 
where he is conſtable ought to keep him till the next 
gaol delivery. H. P. C. 114. 8 ; 
Tf a perſon arreſted in one county for a crime done in 
it, fly into another county, and be retaken th:re, he may 
be committed by a juſtice of the firſt county to the gaol of 
ſuch county. H. P. C. 03. But by the better opinion, 
if he had before any arreſt Red into ſuch county, he mutt 
be committed to the gaol thereof by a juſtice of ſuch 
county. 2 Hawk. P. C. 118. Dalt. c. 118. Alſo it 
ſeems to be laid down as a rule by ſome books, that any 
offender may be committed to the gaol next to the place 
where he was taken, whether it lie in the ſame county or 
not. 2 Hal. P. C. 118. | 
By Sat. 6 Ge. 1. c. 19. Vagrants and other criminals, 
offenders, and perſons charged with ſmall offences, may 
for ſuch offences, or for want of ſureties, be committed 


either to the common gaol, or houſe of correction, as the | 


juſtices in their judgment ſhall think proper. 


By Stor. 24 Gee. 2. c. 55. If a perſon is apprehended, 


upon a warrant indorſed, in another county, for an of. 
fence not bailable, or if he ſhall not there find bail, he 
ſhall be carried back into the firſt county, and be com- 


mitted, or, if bailable, bailed by the juſtices in ſuch firſt 


county. ls 
As to the charges of commitment, it is enacted by 3 


Jac. I. c. 10. Offenders committed are to bear their own 
charges, and the charges of thoſe who are appointed to 
guard them; and if they refuſe to pay, the charges 
may be levied by tale of their goods. And by 27 Gee. 2. 
c. 3. If they bave no goods, c. within the county where 
they are apprehended, the juſtices are to grant a warrant 
on the Treaſurer of the county for payment of the 
charges. But in Midaleſex the ſame ſhall be paid by the 
overſeers of the poor of the parith where the perſon was 


apprehended. 
By the 3 Edw. 7. c. 3. The ſheriff ſhall certify the 


names of all priſoners in his cuſtody to the juſtices of gaol- 
delivery. | 


III. How they may be removed and diſcharged. 


As priſoners ought to be committed at firſt to the proper 


priſon, fo ought they not to be removed thence, except 


in ſome ſpecial.caſes; and to this purpoſe it is enacted by 
31 Car. 2, cap. 2. hat if any ſubject of this realm 


ſhall be committed to any priſon, or in cuſtody of any 
o flicer or officers whatſoever, for any criminal, or ſuppoſed | 


As to the manner of their diſcharge, 


A perſon legally committed for a crime, certainly 
appearing to have been done by ſome one or other, 
cannot be lawfully difcharged by any other but by 
the King, till he be acquitted on his trial, or have 
an ignoramus found by the grand jury, or none to pro- 
ſecute him on a proclamation for that purpoſe, by the 
Juſtices of gaol delivery. 2 Hawk, P. C. 121. 

But if a perſon be committed on a bare ſuſpicion, - 
without any appeal or indictment, for a ſuppoſed crime, 
where afterwards it appears that there was none; as for 


the murder of a perſon thought to be dead, who after- 


wards is found to be alive; it hath been holden that he 
may be ſafely diſmiſſed without any farther proceed- 
ing; for that he who ſuffers him to eſcape, is properly 
puniſhable only as an acceſſory, where there can be no 


| principal; and it would be hard to puniſh one for a con- 


tempt founded on a ſuſpicion appearing in ſo unconteſted 


a manner to be groundleſs. 2 Haw. P. C. 121. Bar 


the ſafeſt way for the gaoler, is to have the authority 
= ſome court, or magiſtrate, for diſcharging the pri- 
oner. ; 

If the words of a ſtatute are not purſued in a commit- 
ment, the party ſhall be diſcharged by habeas corpus. 
16id. 291. See Bail, Inpriſennent. 

Commoigne, (Fr.) A word fignifying a fellow monk, 
that lives in the ſame convent. 3 Inf. 15. 

Commonalty, /poulus, plebs, communitas) In art, 


ſafer chartas, 28 Ed. 1. c. 1. Tout le Commune d Engle- 


terre ſignifies all the people of England. 2 laſt. 539. 
But this word is generally uſed for the middle ſort of the 
King's ſubjects, ſuch of the commons as are raiſed be- 


yond the ordinary ſort, and coming to have the managing 


of offices, by that means are one degree under burgeſles, 
which are ſuperior to them in order and authority ; and 
in companies incorporated they are ſaid to conſiſt of 
maſters, wardens, and commonalty, the firſt two being the 
chief, and the others ſuch as are uſually called of the li- 
very. The ordinary people, and freeholders, or at beſt 
knights and gentlemen, under the degree of baron, having 
been of late years called communitas regni, or tota terre 
communitas; yet antiently, if we credit Brady, the 'barons 
and tenants in capite, or military men, were the community 
of the kingdom; and thoſe only were reputed as ſuch in 
our molt ancient hiſtories and records. Brady's Glo. to 
his Introduct. to Engl. Hiſt. | 
Common, communia. Common is a right or privilege 
which one or more perſons claim to take or uſe, in ſome 
part or portion of that which another man's lands, waters, 
woods, c. do naturally produce, without having an 
abſolute property in ſuch land, waters, wood, e. It is 
called an incorporeal right, which lies in grant, as if 
originally commencing on ſome agreement between lords 
and tenants, for ſome valuable purpoſes, which by age 
being formed into a preſcription continues, although 
there be no deed or inſtrument in writing which proves 
the original contract or agreement. 4 Co. 37. 2 Inſt. 65. 


1 Vent. 387. | _ 
nder 


, 
” 
” 
- 
* > 7 5 cc 
* 
04: al \ — 
% . 
0 r 4 * 
Þ * 4 
++ q 2 
> 4 * * 
: 4 1 : 
* * <4 , / 
* 7 * 1 * * 
* . 1 82 


Under this title is to, be con ſidered, 


I. The ſeveral kinds of commons. 3 | 

II. he intereſt of the ovaner of the ſoil; wherein, of 
approvement axd"incloſure, _ | 5 $43 "#461 

III. The commoners intereſt in the foil; wherein, of 
apportionment ax extinguiſhment, © 


I. Of the feveral kinds of commons. 


There is not only common of pa/ure, but alſo common 


of piſcary or fiſhing; common of eflovers; common of 
turbary, which ſee under their ſeveral heads, The word 
common however, in its moſt uſeful acceptation, ſignifies 
common of paſture, which is divided into common in groſs, 
common ap pendant, common appartenant, and common per cauſe 
de vicinage. | | | , it aon 
Common in groſ7 is a liberty to have common alone, with- 
out any lands or tenements, in another perſon's land, 


ranted by deed to a man and his heirs; or for life, &e. 


N. B. 31, 37. 4 Rep 30. eee 4% 
Common appendant is a right belonging to a man's arable 
land, of putting beaſts commonable into another's ground. 

And common appurtenant is belonging to an eftate for all 
manner of beaſts commonable or not commonabl:. 4 Rep. 
333 PPP)“ RL TE TOO 08 Oe 

Common appendant and appurtenant, are in a manner 
confounded, as appears by Fitzherbert ; and are there de- 
fined to be a liberty of common appertaining to or depend- 
ing on a freeho!d; which common muſt be taken with 

beaſts commonable, as horſes, oxen, kine, and ſheep; and 
not with goats, hogs, and geeſe. 

But ſome make this difference, that common appurtenant 
may be ſevered from the land wheretoit pertains; but not 
common appendant, which, according to Sir Edward Cole, 
had this beginning: when a lord enfeoffed another of 
arable land, to hold of him in rage, the feoitee, 


to maintain the ſervice of his plough, had at firſt, by the | 


curteſy or permiſſion of the lord, common in his waſtes for ne- 
ceſſary beaſts to eat and compoſt his land, and that for two 


cauſes; one, for that it was tacitly implied in the feoff- 


ment, by reaſon the feoffee could not till or compoſt his 
land without cattle, and cattle could not be ſaſtained 
without paſture; ſo by conſequence the feoffee had, as a 
thing neceſſary and incident, common in the waſte and 
lands of the lord: and this may be colleQed from the 
ancient books and ftatutes: 'and'the ſecond reaſon of this 
common was, for the maintenance and advantage of tillage, 
which is much regarded and favoured by the law. F. N. B. 
180 4 Rep. 37. | . 9 aw 

Common pur cauſe de vicinage, common by reaſon of neigh- 
bourhood, is a liberty that the tenants of one lord in one 
town have to common with the tenants of another lord in 
another town: it is where the tenants of two lords have 
uſed, time out of mind, to have common promiſcuoaſly in 
both lordſhips lying together and open to one another. 
8 Rep. 78. And thoſe that challenge this kind of common, 
which is uſually called 7ntercommoning, may not put their 
cattle in the common of the other lord, for then they are 
diſtrainable; but they may turn them into their own fields, 
and if they ftray into the neighbouring common, they muſt 
be ſaffered, Terms de Ley. The inhabitants of one town 
or lordſhip may not put in as many beaſts as they will, but 
with regard to the freehold of the inhabitants of the other: 
for otherwiſe it were no good neighbourhood, upon which 
all this depends. id. 

If one lord encloſes the common, the other town cannot 
then common ; but though the common of wicinage is gone, 
common appendant remains. 4 Rep. 38. 7 Rep. 5. Every 
common pur cauſe de vicinage is a common appendant, 1 
Danv. Abr. 799. 


Common appendant is only to ancient arable land; not 


to a houſe, meadow, paſture, &c. It is againſt the nature 
of common appendant to be appendant*to meadow or paſture: 
but if in the beginning land be arable, and of late a 
houſe hath been built on ſome part of the land, and ſome 
acres are employed to meadow and paſture, in ſuch caſe 
it is appendant; though it muſt be pleaded as ap- 

ndant to the land, and not to the houſe; paſture; &c. 
1 Nel/. Abr. 457. This may be common appendant, though 


4 


J . 


| 


mon belongs is able to maintain. 
appurtenant may be to a houſe, paſture, &c. though con- 


FACS 
, — 23 0 — 
- 
- , 
d 8 
4 W E 


it belongs to A manor, farm, or plooghland : and com- 


mon appendant is of common right; but it is not cemmm 


appendant, unleſs it has been appendant time out of 


mind. 1 Dany. 746. It may be upon condition; be for 
all the year, or for a certain time, or for à certain num- 
ber of beaſts, c. by uſage: though it ought to be for 


ſuch cattle as plough and compoſt! the land, to which it 


is appendant. bid. 797. Common appendant may be to 
common in a field after the corn is ſevered, till the ground is 


we 


reſown : ſoit may be to have common in a meadow after the 


hay is carried of the ſame till Cand/emas, c. Velu. 185. 


This common, which is in its nature without number, 


by cuſtom may be limited as to the beaſts: common ap- 


purtenant ought always to be for thoſe /evant and couchant; + 


and may be ſans number. Pioaud. 161. 


tle; at every ſeaſon in the year. 25 Af. 8. Common by 


A man may pre- 
ſcribe to have common appurtenant for all manner of cat- 


' preſcription for all manner of commonable cattle as belong- 


ing to a tenement, Cc. muſt be for cattle Jewrant and 


, conchant upon the land, (which is ſo many as the land 


will maintain) or it will not be good: and if a perſon 
grants common ſans number, the grantee cannot put in ſo 


many cattle, 


common in the ſame land. I Danv. Abr. 798, 799. He 


who hath common appendant or appurtenant, can keep + 
but a number of cattle proportionable to his land; for he 


can common with no more than the lands to'which his com- 


mon appendant cannot; but it ought to be preſeribed for 


as againit common right: and uncommonable catrtle, as 
hogs, goats; Ic. are appurtenant: this common may be 
created by grant at this day; ſo may not common append- 


ant. 1 I. 122. 1 Rol. Abr. 398. 


Common appurtenant for a certain number of beaſts may 
be granted over; 1 Dany. 802. 


IL. 4+ to the interzſt of the owner of the ſoil. 


The property of the ſoil in the common is entirely in the 


3 Salk. 93. Common 


but that the grantor may have ſufficient - 


lord; and the uſe of it, jointly in him and the commoners. 


Lords of manors may depaſture in commons where their 


tenants put in cat//e; and a preſcription to exclude the 


lord is againſt law. 


1 Ia. 122. | 


The lord may agiſt the cattle of a ſtranger i the com- | 


mon by preſcription: and he may licence a ftranger to put 


in his cattle, if he leaves ſufficient room for the commoners. ' 
2 Mod. 6. Alſo the lord may ſurcharge, 
Sc. an overplus of the common: and if, where there is 


1 Danv 795. 


not an overplus, the lord furcharges the common; the com- 
moners are not to diſtrain his beaſts; but muſt commence 
an action againſt the lord. F. N. B. 125. But it is 


ſaid, if the lord of the ſoil put cattle into a ch%, con- 


trary to cuſtom, when it ought to lie freſh, a commoner 
may take the cattle damage-feaſant: otherwiſe it is a gene- 
ral rule that he cannot diftrain the cattle of the lord. 
1 Danv. 807. 3 

The lord may diſtrain where the common is ſurcharged z 
and bring action of treſpaſs for any treſpaſs done in the 
common. ꝙ Rep. 113. 

A lord may make a pond on the common : though the 
lord cannot dig pits for gravel or coal; the ſtatutes of 
approvement being only by incloſure. 3 I. 204. 1 
Sid. 106. If the lord makes a warren on the common, the 
commoners may not kill the conies; but are to bring their 
action, for they may not be their own judges. 1 Rel. 90. 405: 

By ſtatute, lords may approve againſt their tenants, 
viz. incloſe part of the waſte, Cc. and thereby diſcharge 
it from being common, leaving common ſufficient; and 
neighbours as well as tenants claiming common of paſture, 
ſhall be bound by it. 20 H. 3. c. 4 If the lord en- 
cloſes on the common, and leaves not common ſufficient; the 
commoners may not only break down the incloſures; but 
may put in their cattle, although the lord ploughs and 
ſows the land. 2 Inf. 88. 1 Rol. Abr. 406. 


III. Of the commoners intereſt in the ſoil. 
A commoner hath only a ſpecial and limited intereſt in 
the ſoil, but yet he ſhall have ſuch remedies as are com- 
menſurate to his right, and therefore may diſtrain beaſts 


* damage- 
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ed Jerky. Guernſey, Tangier, or into any | 


parts, garriſons, iſlands, or places beyond the ſeas, which 
then were, or at any time after ſhould be within or with+ 


out the dominions of his Majeſty.” 


By 14 Ed. 3. c. 10. , Sheriffs ſhall have the cuſtody of | 


the gaols as before this time they were wont to have, and 
they . hall put in ſuch underckeepers for whom they will 
anſwer, Aud this is confirmed by 19 Hes. 7. cap. 10. 
Alfo by 5 Hen. 4 cap. 10. it is enaQted, ** That none be 
impriſoned by any juſtice of the peace, but only in the 
common gaol, ſaving to lords, and others who have 
gaols, their franchiſe. in chis caſe.” And it feems that 
the King's grant, fince this ſtatute, to ptivate perſons to 


have the cuſtody of priſoners committed by juſtices of 


is void. And it is ſaid, that none can claim 


peace, e - 
unleſs he have alſo a gaol deli- 


a priſon as a franchiſe, 


"Alſo it hath been held, that regularly no one can 


juſtify the deiaining a priſoner 10 cultody out of the 


common gaol uuleſs there be ſome particular reaſon for ſo 
doing; as if the party be ſo dangerouſly fick, that it would 
apparently hazard his life to ſend him to the gaol; or 
there be evident danger of a reſcent from rebels, &c. yet 
conſtant practiſe ſeems to authorize a commitment to a 
meſſenger; and it is ſaid that it mall be intended to have 
been made in order for the carrying of the party to gaol. 
+ dE SS. En om i 
And it is ſaid, that if a conſtable bring a felon to 
gaol, and the gaoler refuſe to receive him, the town 
where he is conſtable ought to keep him till the next 
gaol delivery. H.P.C. 114. 131 | 
If a perſon arreſted in one county for a crime done in 
it, fly into another county, and be retaken there, he may 
be committed by a juſtice of the firſt county to the gaol of 
ſuch county. H. P. C. 03. But by the better opinion, 
if he had before any arreſt Red into ſuch county, he mult 
be committed to the gaol thereof by a juſtice of ſuch 
county. 2 Hawk. P. C. 118. Dalt. c. 118. Alſo it 
ſeems to be laid down as a rule by ſome books, that any 
offender may be committed to the gaol next to the place 
where he was taken, whether it lie in the ſame county or 
not. 2 Hawk, P. C. 118. | 
By Sat. 6 Geo. 1. c. 19. Vagrants and other criminals, 
offenders, and perſons charged with ſmall offences, may 
for ſuch offences, or for want of ſureties, be committed 
either to the common gaol, or houſe of correction, as the 


juſtices in their judgment ſhall think proper. 


By Stet. 24 Gee. 2. c. 55. If a perſon is apprehended, 


upon a warrant indorſed, in another county, for an of. 
fence not bailable, or if he ſhall not there find bail, he 
ſhall be carried back into the firſt county, and be com- 
mitted, or, if bailable, bailed by the juſtices in ſuch firſt 
county. | | 

As to the charges of commitment, it is enacted by 3 
Jac. I. c. 10. Offenders committed are to bear their own 
charges, and the charges of thoſe who are appointed to 
guard them; and if they refuſe to pay, the charges 
may be levied by ſale of their goods. And by 27 Geo. 2. 
c. 3. If they bave no goods, &c. within the county where 
they are apprehended, the juſtices are to grant a warrant 
on the Treaſurer of the county for payment of the 
charges. But in Midale/ex the ſame ſhall be paid by the 
overſeers of the poor of the parith where the perſon was 


apprehended. 
By the 3 Edw. 7. c. 3- The ſheriff ſhall certify the 


names of all priſoners in his cuſtody to the juſtices of gaol- 
delivery. | 


III. How they may be removed and diſcharged, 


As priſoners ought to be committed at firſt to the proper 
priſon, fo ought they not to be removed thence, except 
in ſome ſpecial.caſes; and to this purpoſe it is enacted by 
31 Car. 2. cap, 2. That if any ſubject of this realm 


ſhall be committed to any priſon, or in cuſtody of any 
o flicer or officers whatſoever, for any criminal, or ſuppoſed | 


. 2 * 


ctiminal matter, chat the ſaid perſon ſhall not be removed . 
from the faid priſon and cuſtody; into the cuſtody of any 


other officer or officers, unleſs it be by habeas corpus, or 


ſome other legal writ, or where the priſoner is deli- 


vered to the conſtable or other inferior officer, to carry 
ſuch priſoner to ſome gaol; or where any perſon is ſeat. 
by order of any judge of aflize, or juſlice of the peace, 
to any common workhouſe, or houſe of correction 4 
or where the priſoner is removed from one priſon r 
place to another within the ſame county, in order to a 


| trial or diſcharge by due courſe of law; or in caſe of ſud. 


den fire or infection, or other neceſſity z upon pain that 


he who makes out, figns, or counterſigns, or ob ; 
-executes ſuch warrant, ſhall forfeit to 720 r 


| | nal Torrent to. the party grieved 
1000. for the firſt offence, 200 J. ſor the ſecond, tec. 
2 Hawk. P. C. 118. e : he 15 , * 


% 


. to the manner of their diſcharge 5 


A perſon legally committed for a crime, certainly 


appearing to have been done by ſome one or other. 
cannot be lawfully difcharged” by any other but by. 
the King, till he be acquitted on his trial, or have 
an ignoramus found by the grand jury, or none to | 
ſecute him on a proclamation for that purpoſe, by the 
juſtices of gaol delivery. 2 Hawk, P. C. 117 
But if a perſon be committed on a bare ſuſpicion, 
without any appeal or indictment, for a ſuppoſed crime, 
where afterwards it appears that there was none; as for 


the murder of a perſon thought to be dead, who after- 


wards is found to be alive; it hath been holden that he 


may be ſafely diſmiſſed without any farther proceed- 


ing; for that he who ſuffers him to eſcape, is proper! 
puniſhable only as an acceſſory, where r en by = 


| principal; and it would be hard to puniſh one for a con- 


| 


tempt founded on a ſuſpicion appearing in ſo unconteſted 
a manner to be groundleſs. 2 Hawk. P. C. 121. Bat 
| e way for the gaoler, is to have the authori 
of ſome court, or magiſtrate, for diſchargin 1 
ſoner. ron * 
If the words of a ſtatute are not purſued in a commit- 
ment, the party ſhall be diſcharged by Babeas corpus. 
1bid. 291. See Bail, Inpriſonment. | 
Commoigne, (Fr.) A word ſignifying a fellow monk, 
that lives in the ſame convent. 3 IAH. 15, 
Commonalty, /pojulus, plebs, communitas) Zn art. 
Japer chartas, 28 Ed. 1. c. 1. Tei le Commune di Engle- 
terre ſignifies all the people of England. 2 laſt. 539 
But this word is generally uſed for the middle ſort of the 
King's ſubjects, ſuch of the commons as are raiſed be. 
yond the ordinary ſort, and comin g to have the managing 
of offices, by that means are one degree under burgeſſes, 
which are ſuperior to them in order and authority; and 
in companies incorporated they are ſaid to conſiſt of 
maſters, wardens, and commonalty, the firſt two being the 
chief, and the others ſuch as are uſually called of the li- 
very. The ordinary people, and freeholders, or at beſt 
knights and gentlemen, under the degree of baron, having 
been of late years called communitas regni, or tota terre 
communitas; yet antiently, if we credit Brady, the barons 
and tenants in capite, or military men, were the community 
of the kingdom ; and thoſe only were reputed as ſuch in 
our molt ancient hiſtories and records. Brady's Glf. ts 
his Introduct. to Engl. Hiſt. | 
Common, communia. Common is a right or privilege 
which one or more perſons claim to take or uſe, in ſome 


part or portion of that which another man's lands, waters, 


woods, Sc. do naturally produce, without having an 
abſolute property in ſuch land, waters, wood, &. It is 
called an incorforeal right, which lies -in grant, as if 
originally commencing on ſome agreement between lords 
and tenants, for ſome valuable purpoſes, which by age 
being formed into a preſcription continues, although 
there be no deed or inſtrument in writing which proves 
the original contract or agreement. 4 Co. 37. 2 nfl. 65. 


1 Hint. 387. ww 
nder 


Under this title is to be conſidered, | 
I. The ſeveral kinds of common. 


* 


approvement and incloſure. 
III. The commoners intereſt in the foil; auberein, of 


apportionment a extinguiſhment, 


I. Of he feveral kinds of commons. 


There is not only common of pa/ure, but alſo common 
of piſcar) or fiſhing; common of efovers; common of 
turbary, which ſee under their ſeveral heads, The word 
common however, in its moſt uſeful acceptation, ſignifies 
common of paſture, which is divided into common in groſs, 
common appendant, common appurtenant, and common per cauſe 
de vicinage. 2 | Rn” FL "OO 1] 
Common in gro/7 is a liberty to have common alone, with- 
out any lands or tenements, in another perſon's land, 
oranted by deed to a man and his heirs; or for life; Qc. 
„ MD, d I ef 8 AL COM 
Common appendant is a right belonging to a man's arable 
land, of putting beaſts commonable into another's ground. 
And common appurtenant is belonging to an eftate for all 
manner of beaſts commonable or not cummonabls. 4 Rep. 
37. Plowd. 161. o 33 
Common appendant and appurtenant, are in a manner 
confounded, as appears by Fitz herbert; and are there de- 
fined to be a liberty of common appertaining to or depend- 
ing on a freehold; which eemmon muſt be taken with 
beaſts commonable, as horſes, oxen, kine, and ſheep; and 
not with goats, hogs, and geeſe. | 
But ſome make this difference, that common appurtenant 
may be ſevered from the land wheretoit pertains; but not 
common appendant, which, according to Sir Edward Cote, 
had this beginning: when a lord enfeoffed another of 


arable land, to hold of him in etage, the feoitee, 


to maintain the ſervice of his plough, had at firſt, by the 


curteſy or permiſſion of the lord, common in his waſtes for ne- 


ceſſary beaſts to eat and compoſt his land, and that for two 
cauſes; one, for that it was tacitly implied in the feoff- 


ment, by reaſon the feoffee could not till or compoſt his 


land without cattle, and cattle could not be ſuſtained 
without paſture; ſo by conſequence the feoffee had, as a 
thing neceſſary and incident, common in the waſte and 
lands of the lord: and this may be collected from the 
ancient books and ſtatutes: and the ſecond reaſon of this 
common was, for the maintenance and advantage of tillage, 
which is much regarded and favoured by the law. F. N. B. 
180 4 Rep. 37. 5 N 
Common pur cauſe de vicinage, common by reaſon of neigh- 
bourhood, is a liberty that the tenants of one lord in one 
town have to common with the tenants of another lord in 
another town: it is where the tenants of two lords have 
uſed, time out of mind, to have common promiſcuouſly in 
both lordſhips lying together and open to one another. 
8 Rep. 78. And thoſe that challenge this kind of common, 


» 


II. *The intereſt of the owner of the ſoil; wherein, of 


: 


which is uſually called intercommoning, may not put their 


cattle in the common of the other lord, for then they are 
diſtrainable; but they may turn them into their own fields, 
and if they ſtray into the neighbouring common, they muſt 
be ſuffered. Terms de Ley. The inhabitants of one town 
or lordſhip may not put in as many beaſts as they will, but 
with regard to the freehold of the inhabitants of the other: 
for otherwiſe it were no good neighbourhood, upon which 
all this depends. Bid. 

If one lord encloſes the common, the other town cannot 
then common ; but though the common of wicinage is gone, 
common appendant remains. 4 Rep. 38. 7 Rep. 5. Every 
common pur cauſe de vicinage is a common appendant, 1 
Danv. Abr. 799. 

Common appendant is only to ancient arable land; not 
to a houſe, meadow, paſture, &c. It is againſt the nature 
of common ap pendant to be appendant to meadow or paſture: 
but if in the beginning land be arable, and of late a 


houſe hath been built on ſome part of the land, and ſome 


acres are employed to meadow and paſture, in ſuch caſe 
it is appendant; though it mult be pleaded as ap- 
pendant to the land, and not to the houſe; paſture; Ec. 
1 Nel/. Abr. 457. This may be common appendant, though 


* 
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it belongs to a manor, farm, or plooghland : and com- 


appendant, unleſs it has been appendant time out of 
It may be upon condition; be for 
all the year, or for a certain time, or for a certain num- 
ber of beaſts, &c, by uſage; though it ought to be for 
| ſuch cattle as plough and compoſt: the land, to which it 
is appendant. 161d. 797. Common appendant may be to 
common in a field after the corn is ſevered, till the ground is 


mind. 


1 Danv. 746. 


' 


nos appendant is of common right; but it is not common. 


"+ 


— 


reſown : ſoit may be to have common in a meadou / after the 


hay is carried of the ſame till Cand/emas, Cc. Velo. 185. 


This common, which is in its nature without number, 


by cuſtom may be limited as to the beaſts: common ap- 


purtenant ought always to be for thoſe lewant and cwuchant; 


and may be ſans number.  Plowwd. 161. 


common in the ſame land. 
who hath common appendant or appurtenant, can keep 


but a number of cattle proportionable to his land; for he 
can common with no more than the lands to which his com- 
mon belongs is able to maintain. 
appurtenant may be to a houſe, paſture, c. though con- 


mon appendant cannot; but it ought to be preſcribed for 


as againſt common right: and uncommonable cartle, as 
hogs, goats; Ic. are appurtenant: this common may. be 
created by grant at this day ; ſo may not common append- 


ant. 1 I. 122. 1 Kol. Abr. 398. 


Common appurtenant for a certain number of beaſts may | 
be granted over; 1 Danv. 802. | 


II. 4+ to the intersft of the owner of the ſoil. 


3 Salk. 93. Common 


The property of the ſoil in the common is entirely in the 
lord; and the uſe of it; jointly in him and the commoners. 


Lords of manors may depaſture in commons where their 


tenants put in catile; and a preſcription to exclude the 


lord is againſt law. 1 7aff. 122. 


The lord may agiſt the cattle of a ſtranger in the com- . 


mon by preſcription : and he may licence a ſtranger to put 


in his cattle, if he leaves ſufficient room for the commuoners. * 


1 Danv 795. 2 Mod. 6. Alſo the lord may ſurcharge, 
Sc. an overplus of the common: and if, where there is 
not an overplus, the lord ſurcharges the common; the com- 


moners are not to diftrain his beaſts; but muſt commence 


an action againſt the lord. F. N. B. 125. But it is 
ſaid, if the lord of the ſoil put cattle into a cle, con- 
trary to cuſtom, when it ought to lie freſh, a commoner 
may take the cattle damage-feafant: otherwiſe it is a gene- 
ral rule that he cannot diftrain the cattle of the lord, 
I Danuy. 807. 3 | 

The lord may diftrain where the common is ſurcharged 
and bring action of treſpaſs for any treſpaſs done in the 
common, Q Rep. 113. 

A lord may make a pond on the common : though the 
lord cannot dig pits for gravel or coal; the ſtatutes of 
approvement being only by incloſure. 3 I. 204. 1 
Sid. 106. If the lord makes a warren on the common, the 
commoners may not kill the conies; but are to bring their 
action, for they may not be their own judges. 1 Rol. 90. 405: 

By ſtatute, lords may approve againſt their tenants, 
viz. incloſe part of the waſte, Cc. and thereby diſcharge 
it from being common, leaving common ſufficient; and 
neighbours as well as tenants claiming common of paſture, 
ſhall be bound by it. 20 H. 3. c. 4 If the lord en- 
cloſes on the common, and leaves not common ſufficient; the 
commoners may not only break down the incloſures; bur 
may put in their cattle, although the lord ploughs and 
ſows the land. 2 Inf. 88. 1 Rol. Abr. 406. 


III. Of the commoners intereſt in the ſoil. 

A. commoner hath only a ſpecial and limited intereſt in 
the ſoil, but yet he ſhall have ſuch remedies as are com- 
menſurate to his right, and therefore may diſtrain beaſts 
| 3 ba damage» 


A man may pre- 
. ſcribe to have common appurtenant for all manner of cat- 
tle; at every ſeaſon in the year. 25 A 8. Common by 
| preſcription for all manner of commonable cattle as belong- 
ing to a tenement, Cc. muſt be for cattle Jewant and 
conchant upon the land, (which is ſo many as the land 
will maintain) or it will not be good: and if a perſon. 
grants common ſans number, the grantee cannot put in ſo 
many cattle, but that the grantor may have ſufficient - 


1 Danv. Abr. 798, 799. He 
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damage-feaſant, bring an a Sie on 2he caſe, Cet but not 


bejog abſoluto owner of the ſoil, he cannot bring a ge-. 
neral action of treat for a treſpaſs done upon the com- 
men. See Bridg. 10, 11. Godb. 123, 124. 2 Leon. 201, 
202, 2.5 | ; 

A commoner 


common, as cutting down of buſhes, fern, Sc. 1 Sid. 
251. 12 Hen. 8. 2. 13 Hen. 8. 15. Yet wide pot 
Therefore if a common every year in a flood is ſur- 
rounded with water, the - commoner cannot make a 
trench in the foil to avoid the water, becauſe he has 
nothing to do with the ſoil, but only to take the graſs 
with the mouth of the cattle. 1 Rel. Abr. 405. 2 Bulft. 
116. | n - 


Every commoner may break the common if it be incloſed, 


and although he does not put his cattle in at the time, 
yet his-right of commonage ſhall excuſe him from being 
a treſpaſſer. Lit. Rep. 38. | 

pofing the incloſure made by the lord, and that there is 

not ſufficient common; or that the incloſure is made by any 

other perſon than the lord. n $60 

If a tenant of the freehold ploughs it, and ſows it 

with corn, the commoner may put in his cattle, and 
therewith eat the corn growing upon the land; ſo if he 

lets his corn lie in the field beyond the uſual time, the 


other commoners may, notwithſtanding, put in their beaſts. 


2 Leos. 202, 203. EE 
The commoner cannot uſe common but with his own pro- 


per cattle: but if he hath not any cattle to manure the. 
land, he may borrow other cattle to manure it, and uſe 
the comme with them; for: by the loan, they are in a 
manner made his own cattle. 1 Daxv. 798. Grantee 
of - common  appurtenant, for a certain number of cattle, 
cannot common with the cattle of a ſtranger: he that bath 
common in groſs, may put in a ſtranger's cattle, and uſe 
the common with ſuch cattle. 6:4. 83. Common ap- 
pendant or appurtenant, cannot be made common in groſs: 
and approvement extends not to commen in groſs. 2 Infl. 
86. . ; | 
A commoner may diſtrain beaſts put into the common by 
a ſtranger, or every commoner may bring action of the 
caſe,” where damage is received. g Rep. 11. But one 
commoner cannot diſtrain the cattle of another commener, 
though he may thoſe of a ſtranger, who hath no right to 
the common. 2 Lutw, 1238. Unleſs he puts in more than 
he hath a right for. | 

Where a commoner ſurcharges the common, the other 
commoners may have a writ of admeaſurement ; and admea- 
ſurement is to be according to the quality and quantity of 
the freehold, and for all the cattle which are upon the 
land. It lies only by one commoner againſt another; but 
not againſt a commoner /ans number ; nor againſt the lord, 
in which caſe there muſt be an aſſiſe. 1 Danv. 809. If 
a man be diſſeiſed of his cemmon, he ſhall have an aſſiſe. 
New. Nat. Br. 39 

If any commoner incloſes, or builds on the common, every 
commoner may have an action for the damage. Where turf 
is taken away from the common, the lord only is to bring 
the action: but it is ſaid the commoners may have an action 
for the injury, by entering on the common, c. 1 Kol. 
Abr. 89, 398. 2 Leon. 201. 

If a commener who hath a freehold in his common be 
ouſted of, or hindered therein, that he cannot have it 
ſo beneficially as he uſed to do; whether the interruption 
be by the lord or any ſtranger, he may have an a/i/e 
againſt him: but if the commoner hath only an Hate for 
years, then his remedy is by action on the caſe. And if 
it be only a ſmall treſpaſs, that is little or no loſs to the 
commoner, but he hath common enough beſides, the com- 
moner may not bring any ation. 4 Rep. 37. 8 Rep. 79. 
Dyer 316. 

A commoner cannot dig clay on the commox, which de- 
ſtroys the graſs, and carrying it away doth damage to the 
ground: ſo that the other commoners cannot enjoy the 
common in tam amplo modo as they ought, Godb. 344. 
Alſo a commoner may not cut buſhes, dig trenches, &c, 
in the common, without a cuſtom to do it, 1 Nel. 462. 


If he makes any thing de novo, he is a treſpaſſer: he can 


4 


cannot regularly do any thing on the foil, 
which tends to the melioration or improvement of the 


See 1 Rel. Abr. 406. Sup- 


| 


| of common by uſurpation, wi 
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do nothing to impair the common but may reform a thing 

— fill op holes, &c, 1 Brun. 28. 

A commoner may abate hedges etected on a commen; for 
ough the lord hath an intereſt in the ſoil, by abatin 
e hedges, the commoner doth not meddle with it. 2 Mod. 
5. Any man may by preſcription have common and 

feeding for his cattle in the King's highway, although 

the ſoil doth belong to another. But the) occupation 
n, will not give title to him that 
doth occupy it, unleſs he hath had it time beyond 
Bee; »—ͤ AA A + 
Upon agreement between two commoners to encloſe. a 
common, à party baving intereſt; not privy to the agree- 
ment, will not be bound; but one or two wilful perſons 
ſhall not hinder the public good. Chan. Rep. 48. Com- 

7025 mult be driven yearly at Micharimas or within fifteen 

days after: infected horſes, and ſtone-horſes under ſize, 

Sc. are not to be put into commons, under forfeitures, by 

Stat, 32 H. 8. c. 13. New erected cottages, though they 
have four acres of ground laid to them, ought not to have 
common in the waſte. 2 Jaf. 740. In law proceedings, 


o 
: 


here there are two diſtin& commons, the two titles muſt 


be ſhewn : cattle are to be alledged cammonadle; and com- 
mon Ought to be in lands commonable: and the place is to 
be ſer forth where the meſſuage and lands lie, &c. to 


which the common belongs, 1 Nei. 462, 463. 


Common appendant, becauſe it is of common right, ſhall 
be apportioned by the commoner's purchaſe of part of the 
land in which he hath ſuch common; but rommon appur- 
tenant ſhall be extin& by the commener's purchaſe of part 
of the land, in which, &c.- Both common appendant and 
appurtenant ſhall be apportioned by alienation of part of 
the land to which the common is appendant or appurtenant. 
Co. Lit. 122. Hob. 235. 8 Co. 78. Owen 122, 4 Co. 
Co. Eliz. 594. | | 
A releafe of common in one acre, 1s an extinguiſhment 
of the whole common. See 4 Co. 37. 

If A. hath common in the lands of B. as appurtenant to 
a mefſuage, and after B. enfeoffs 4. of the ſaid lands, 
whereby the common is extinguiſhed ; ard then A. leaſes 
to B. the ſaid meſſuage and lands, with all commons, Ec. 
occupat wel uta, cum pred. meſſuagio; this is a good 
grant of a new common for the time. Cro. Eliz. 570. 
If ſeveral perſons are ſeized of ſeveral parts of a common, 
and a commoner purchaſes the inheritance of one part, 
his entire common is extint. 1 And. 159. When a man 
hath common appendant for a certain number of cattle, 
and to a certain parcel of land, if he ſell part of it, the 
commen is not extinguiſhed ;- for the purchaſer ſhall have 
common pro rata: but it is otherwiſe in common appurte- 
nant. 8 Rep. 78. 1 Nel, 460. See Fitz, Abr. tit. 
Comm. per tot. ; 

Common of Eſtovers, Is a right of taking wood out 
of another man's wood, for houſe-bote, plough-bote, and 
hay-bote. What botes are neceſſary, tenants may take, 
notwithſtanding no mention be made thereof in their 
leaſes; but if a tenant take more houſe- bote than is need- 
ful, he may be puniſhed for waſte, Terms de Ley, Te- 
nants for life may take upon the land demiſed reaſonable 
eſlovers, unleſs reſtrained by ſpecial covenant : and every 
tenant for years hath three kinds of eſtovers incident to 
his eſtate. 1 l. 41. When a houſe having eſtovers 
appendant or appurtenant, is blown down by wind, if 
the owner rebuilds it in the ſame place and manner as 


before, his eſtovers ſhall continue: ſo if he alters the 


rooms and chambers, without making new chimnies ; 
bat if he ere& any new chimnies he will not be allowed 
to ſpend any eſtovers in ſuch new chimnies. 4 Rep, 87. 
4 Leon. 383. If one have a dwelling-houſe whereunto 
common of eflovers doth belong, and the houſe by fire is 
burnt down, and a new one built near to the place, or 

in the place in another form, the eſtovers are gone: but 
if the old houſe be only ſome of it down, it is otherwiſe ; 
and in all caſes where the alterations to a houſe do no 
prejudice to the tertenant or owner of the land or wood, 
the eſtovers will remain. F. N. B. 180. Where a man 
hath eſtovers for life, if the owner cut down all the wood, 
that there is none left for him, he may bring an afi/e of 


eftovers; and if the tenant have but an eſtate for years, or 
_ at 


- at will, he may have an action on the caſe, Mer Ca. 65. 
9 N 112. If the tenant. who hath common of eo vers, 
mall uſe them to any otber purpoſe than he ought, he 
that on the wood may bring treſpaſs againſt him: a8 
where one grants twenty loads of wood to be taken yearly 
zn ſuch a wood, ten loads to burn, and ten to repair 
pales; here he may cut and take the wood for the pales, 
though they need no amending, but then he muſt keep it 
- for that uſe, » Rep. 113. F. N. B. 58, 159. 

Common ot -Piſcary, Is a liberty of üſhing in another 
- man's waters: Conmron e piſcary to exclude the owner of 
the ſoil, is contrary to lau: though a perſon by preſerip- 
tion may have a ſeparate” right of fiſhing in ſuch water, 
and the owner of the foil be excluded; for a man may 


grant the water, without paſſing the ſoil: and if one 


grant ſeparaliam piſcariam, neither the ſoil nor the water 
kw — Er of - fiſhing. t If. 4, 122, 164. 
5 Rep. 34. No perſon ſhall fiſh in any river without the 
owner's conſent, under penalties: and nets, angles, Wc. 
mall be ſeized and deſtroyed, by Stat. 22 & 23 Car. 2. 
6/247: 6 EE FO. 07 ts 3742s 5 
Common of Turbarp, ls a licence to dig turf upon 
the ground of another, or in the lord's waſte, This com- 
mon is appendant or appurtenant to an houſe, and not to 
lands; for turfs are to be burnt in the houſe: and it may 
be in greſi; but it does not give any right to the land, 
trees, or mines. It cannot exclude the owner of the ſoil. 
218745 1 . 17. $* e 

Thot lah — or liberty of digging coals, and 
gravel, ſand, &c. as well as turf. | 

- Common Wench, (bancus communis, from the Sax. 
banc, bank, and thence metaphorically a bench, high 

ſeat or tribunal) The court of Common Pleas was anciently 
called Common Bench, becauſe communis placita inter ſub- 
ditos ex jure noſtro, quod commune wocant, in hoc diſcep- 
tantur. That is, the pleas or controverſies between com- 
mon perſons are there tried and determined. Camb. 
Britan. 113, In law books and references the court of Com- 
mon Pleas is written C. B. from communi Banco, (or C.P.) 
And the juſtices of that court are ſtiled Jafficiarii de Banco. 
See Common Pleas, | ne 

Common Day of Plea in Land, Signißes an ordi- 
nary day in court, as OFabis Hilarii, Quindena Paſche, 
Ac. It is mentioned in the Szaz. 51 H. 3. Star. 2 & 
Stat. 3. concerning general days in bank, ele 

Common Fine, {f#is communis) A ſmall ſum of mo- 
ney, which the reſiants within the liberty of ſome leets 

Pay to the lords, called in divers places head ſilver or 
| bead pence, in others cert money; and was firſt granted to 
the lord, towards the charge of his purchaſe of the court- 
leet, whereby the reſiants have the eaſe to do their ſuit 
within their own manors, and are not compellable to go 
to the Serif turn: in the manor of Sheapſbead in the 
county of Leiceſter, every reſiant pays 1d. per poll to the 
lord at the court held after Michaelmas, which is there 
called common fine. For this cqmmon fine the lord may 
diſtrain; but ke cannot do it without a preſcription, 11 
Rep. 44. There is alſo common fine of the county — Quod 
communes miſericordie, vel fines comitatuum amerciatorum 
in finibus itinerum juſticiariorum, Wc, Fleta, lib. 7. c. 48. 

See Stat. 3 Ed. 1. c. 18. 

Commons Youſe of Parliament, Is the lower houſe 
of parliament, ſo called, becauſe the commons of the realm, 
that is the knights, citizens, and burgeſſes returned to 
parliament, repreſenting the whole body of the commons, 
do fit there 1 Juriſd. See Parliament. 

Common Intendment, Is common meaning or un- 
derſlanding, according to the ſubject matter, not ſtrained 
to any extraordinary or foreign ſenſe: bar to common in- 
tendment is an ordinary or general bar, which is common- 
ly an anſwer to the plaintiff's declaration. There are 
ſeveral caſes in the law where commorr intenament, and in- 
tendment take place: and of common intendment a will 
ſhall not be ſuppoſed to be made by colluſion. © Co. Lit. 
78. See Ce Lit. 303, a, b, Sc. 

Common Law, (Lex Communis) Is taken for the law 
of this kingdom ſimply, without any other laws; as it 
was generally holden before any ſtatute was enacted in 

parliament to alter the ſame: and the King's courts of 
Juſtice are called the Common Law Courts, The Common 


” 
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* Law 1s gr | nded upon the penera/ cafloms of the realm; 
2 in it the /aw'of nature, the law of Gad, and 


of his wife and children, body, fame, and life alſo. Co. 


Lit. 97, 142. Treatiſe of Laws, p. 2... 
According to Hale, the Common lauu of England, is the 


common rufe for adminiſtring juſtice, within this king- 
dom, and aſſerts the King's royal prerogatives, and like- 


wiſe the rights and liberties of the ſubject: it is generally 


that law, by which the determinations in the King's 


ordinary courts are guided; and this directs the courſe of 


deſcents of lands; the nature, extent and qualification 


of eſtates; and therein the manner and ceremonies: of 
conveying them from one to another; with the forms, 
ſolemnities and obligation of contracts; the rules and 
directions for the expoſition of deeds, and acts of parlia- 
ment: the proceſs, proceedings, judgments and execu- 
tions of our courts of juſtice; alſo the limits and bounds 
of courts, and juriſdictions; the ſeveral kinds of temporal 
offences and puniſhments, and their application, Cc. 
Hale's' Hit. of the Common Law, pag. 24, 44, 45. 
As to the rife of the Common law, this account is given 
by ſome ancient writers: After the decay of the Rean 
empire, three ſorts of the German people. invaded the 
Britains, ' viz. the Saxons, the Angles, and the Jutes; 
from the laſt ſprung the Kent; men, and the inh:bitants 
of the e of Wight; from the Saxons came the E 
called Eaft, South, and Weft Saxons; and from the Angles, 
the Eaft Angles, Mercians and Northambrians: Theſe peo- 
ple having different.cuſtoms, they inclined to the different 
laws by which their anceſtors. were governed; but the 
cuſtoms of the Weft Saxons and Mercians, who dwelt in 
the midland counties, being preferred before the reſt, 
were for that reaſon called ju, Angloram; and by theſe 
laws thoſe people were governed for many ages: but the 
Eaft Saxons having afterwards been ſubdued by the Danes, 
their cultoms were introduced, and a third law was ſab- 
ſtituted, which was called Dane- lage; as the other was then 
ſtiled ef- Saxon- lage, &c. At length the Danes being 


| overcome by the Normans, William called the Congaeror, 


upon confideration of all thoſe laws and cuſtoms, abro- 
gated ſome, and eſtabliſhed others; to which he added 
ſome of his own country laws, which he judged moſt to 
conduce tothe preſervation of the peace: and this is what 
we now call the Common Law. | 3 

But though we uſually date our Common law from 
hence, this was not the original of the Common law ; for 
Ethelbert, the firſt Chriſtian King of this nation, made 


of ſome wiſe men of his council: and King Alfred who 
lived 300 years afterwards, collected all the Saxon laws 
into one book, and commanded them to be obſerved 
through thewhole kingdom, which before only affected 
certain parts thereof; and it was therefore properly called 


nation; and ſoon after it was called the folc right, i. e. 
the peoples right, | be Re ol 
Alfred was ſtiled Anglicarum legum conditor: and when 
the Dazes had introduced their laws on the conq ueſt of the 
kingdom, they were afterwards deſtroyed; and Edward 
the Confeſſor out of the former laws compoſed a body of 
the Common law; wherefore he is called by our hiſtorians 
Anglicarum legum reftitutor. Blount. In the reign of 
Edw. 1. Britton wrote his learned book of the Common 
law of this realm, which was done by the King's com- 
mand, and runs in his name, anſwerable to the In/fitutions 
of the Civil law, which Juftinian aſſumes to himſelf, 


But 7uftinian ought to be intitled to the honour, as the 
Inſlitutes were compoſed by his direction. This Britton is 
mentioned by Gwtiz to be biſhop of Hereford. | 

. Bratton, a great lawyer, in the time of Hen. 3. wrote 
a very learned treatiſe of the Common law of | England, 
held in great eſtimation; and he was ſaid to be Lord Chief 
Juſtice of the kingdom. Alſo the famous and learned 


EXE Glanvil, 


the firſt Saxen laws, which were publiſhed by the advice 


the Common law, becauſe it was common to the whole 


though compoſed by others. Staunsf. Prerog. 6, 21. 
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lan vil, Lord Chief j dice in the 161 nh of Her. 2. wrote | 
: * Treaſury,. Clerk of the Seas, of Ourlaturia, and the Clerk 


a book of the Common law, which is ſaid to be the moſt 
ancient compoſition extant on that ſubject. Beſides theſe, 
in the time of Eg. 4. the renowned lawyer Little:on wrote 
his excellent book of Egli Temeres. In the reign of 
King James the Firſt, the great oracle of the law, Sir Bi- 
ward Cole, publiſhed his learned and laborious [xfitures 
of our law, and commentary on Liltleton. About the 
ſame time likewiſe Dr. Cowel, a civilian, wrote a ſhort 
inſtitute of our laws. In the reign of King George the 
Firſt, Dr. Tho. Mood, a civilian and common lawyer, 
and at laſt a divine, wrote an inſtitute of the laws of 
England, which is ſomething after the manner of the in- 


ſtitutes of the Civil law. 


To conclude the whole of this head, the learned Dr. 


Blackſtone, (now one of his Majeity's Juſtices of the court of 
of Common Pleas ) in the reigu of George the Third, publiſhed 
Commentaries on the laws of Englazd, in 4 volumes guarto, 


the beſt analytic and moſt methedic ſyſtem of our laws | 


which ever was publiſhed. It is equally adapted for the 
uſe of ſtudents, and of thoſe gentlemen who chooſe to ac- 
quire that knowledge of our laws, which is, in fact, eſ- 
ſentially neceſſary for every one. An octavo edition of 
that excellent work is now publiſhed, wich many correc- 
tions, and ſome ſmall additions. 


Common Pleas, {commuznia placita) Is one of the | 
| all writs of baveas corpora jurator, for juries to appear; 


and he enters the continuances till the verdict given. 


King's courts now conſtantly held in Wefminfter Hall; 
but in ancient time was moveable, as appears by Maga 
Charta, cap. 11. Gwyn, in the preface of his reading, 
ſays, That till Her. 3. granted the great charter there 
were but two courts, called the King's courts, wiz. the 
King's Bench aod the Exchequer, which were then (tled 
Curia Domini Regis, and Aula Regis, becauſe they follow- 
ed the court or the King: and that upon the grant of that 
charter, the court of Common Pleas was erected and ſettled 
in one certain place, i. e. Weftminſter-ball; and after 
that, all the writs ran Qued fit coram juſliciariis meis apud 
Ven. whereas before, the party was required by them 
to appear Coram me vel jufticiariis meis, without any ad- 
dition of place, Ic. as he obſerves out cf the writings of 
Glanvwil and Brafon. But Sir Edavard Cote is of opinion 
in his preface to the eighth report, that the court of Con- 
mon Pleas was conſtituted before the conqueſt; and was 
not created by Magna Charta, at which time there were 
Jufliciarii de Banco, c. Though, before this aft, Com- 
mon Pleas might have been held in Banco Regis; and all 
original writs were returnable there. 

Writs returnable in this court, are now coram juſticiariis 
noftris apud Weſim. But original writs, Wc. returnable 
in B. R. are, Coram nobis ubicunque fuerimus in Anglia. 
The juriſdiction of the court of C. P. is general, and ex- 
tends itſelf throughout Exgland: it holds plea of all civil 
cauſes at Common law, between ſubjet and ſubject, in 
ations real, perſonal and mixed; and it ſeems to have 
been the only court for real cauſes. In perſonal and 
mixed actions it hath a concurrent juriſdiction with the 
King's Bench: bat it hath no cogniſance of pleas of the 
crown; and Common Pleas are all pleas that are not ſuch, 
This court cannot regularly hold plea in any action, real 
or perſonal, &c. but by writ out of Chancery returnable 
here, except it be by bill for or againſt an officer, or other 
privileged perſon of the court: and except as after men- 
tioned. All actions belonging to this court, come hither 
either by original, as arreſts and outlawries; or by pri- 
vilege or attachment, for or azainit privileged perſons; 
or out of inferior courts, not of record, by pore, recor- 
dare, accedas ad curiam, writ of falſe judgment, Fc, Ac- 
tions popular, and actions penal, of debt, c. upon any 
ſtatute, are cogniſable by this court: and beſides having 
juriſdition for puniſhment of its oticers and miniiters 
the court of Common Pleas may grant prohibitions to keep 
temporal and eccleſiaſtical courts within due bounds, 4 
Inft. 99, 100, 118. In this court are four judges, created 
by letters patent ; the ſeal of the court is committed to 
the cuſtody of the chief juſtice, | 

The other officers of the Common Pleas are the Cues 
Brevium, three Prothonotaries and their Secondaries, the 
Clerk of the Warrants, Clerk of the EJoins, fourteen 
Filazeri, four Exigenters, a Clerk of the Juries, the Chi- 


* 


— 


deed 


| CO M 
regrapher, Clerk of che King's Silver, the Clerk of the 
of the /rrolment of Hines and Recoveries, Clerk of the Er- 


rors, c. The Cafe, Brevium is the chief clerk in this 


court, who receives and keeps all writs returnable there- 


in; and all recotds of M/ pris, which are delivered to 


him by the clerks of the aſſiſe of every circuit, c. and 
he files the rolls together, and carries them into the tre- 
ſury of records: he alſo makes out exemplifications, and 
copies of all writs and records, c. The Prothonotar ter 
enter and inrol all declarations, pleadings, judgments, 


Oc. and they make out all judicial writs, . writs of 


execution, writs of privilege, procedendo's, : fc, The 
Secondaries are aſſiſtants to the Pretbonotaries in the exe- 
.cution of their offices; and they take minutes, and draw 
up all orders and rules of court. The Filazers, who 
have the ſeveral counties of England divided among them, 
make out all meſne proceſs, as capias, alias, pluries, &c. 
between the original writ and the declaration; and they 
make all writs of view; &c. The Exigenters, appointed 
for ſeveral counties, make out all exigents and proclama- 
tions in order to outlawry, The C/erk of the: Warrants, 
enters all warrants of attorney; inrols deeds of bargain 
and ſale, and eſtreats all iſſues. The Clerk of the Efſoins, 
keeps the roll of the eſſoins, wherein he enters them, 
and nonſuits, . The Clerk of the Juriet, makes out 


The Clerk of the Treaſury keeps the records of the court, 
and makes exemplifications of records, copies of iſſues, 
judgments, Sc. The Clerk of the Seals, ſeals all writs 
and meſne proceſs ; alſo writs of outlawry and ſuperſedeas, 
and all patents. The Clerk of the Outlawries, makes out 
the writs of capias utlagatum. The Clerk of the Errors is 
for the allowance of writs of error, &c, The Clerk of the 
Inrolments of fines and recoveries, returns all writs of 
covenant, writs of entry and ſeiſin, and inrols and ex- 
emplifies fines, &c. The Cleri of the King's. Silver en- 
ters the ſubſtance of the writ of covenant: and the Chi- 
rograpber ingroſſeth all fines, and delivers the indentures 
to the parties, Ec. | 1 8 t 

To theſe officers may be added, a Proclamator ; a Keeper 
of the court; Cryer; and Tipfaff5;, beſides the Warden 
of the Fleet, There are alſo Attornies of this court, whoſe 
number is unlimited; and none may plead at the bar of 
the court, or ſign any ſpecial pleadings, but Serjeants 
at law. | | 


Common Prayer, ( Preces Publica Is the liturgy, * 


prayers uſed in our church. It is the particular duty of 
clergymen every Sunday, &c. to uſe the public form of 
prayer, preſcribed by the Book of Common Prayer and 
if any incumbent be reſident upon his living, as he ought 
to be, and keep a curate, he is obliged by the a2 of uni- 
formity, once every month at leaſt, to read the Common 
Prayers of the church, according as they are directed by 
the book of Common Prayer, in his pariſh church, in his 
own perſon, or he ſhall forfeit 5 J. for every time he fails 
therein, Stat. 13 F 14 Car. 2. cap. 4. Allo by that ſta- 


tute the book of Commen Prayer is to be provided in every 


pariſh, under the penalty of 3/, a month: and the Cen- 
mon Prayer muſt be read before every lechure; the whole 
appointed for the day, with all the circumſtances, and 
ceremonies, c. And by one of the canons of the church; 
miniſters, befoie all /ermons, are to move the people to 
join in a ſhort prayer, for the catholick church; and the 
whole congregation of Chriſtian people, fc. for the King 
and Royal Family; the miniſters of God's word, nobility, 
magiltrates, and whole commons of the realm, Cc. and 
conclude with the Lord's Prayer. Can. 55. Refuling to 
uſe the Common Prayer, or uſing any other open prayers, 
&c. is puniſhable by Stat. 1 Eli. c. 2. See Church, 
Service, and Sacrament. 

Common Meal, 1s underſtood in our law to be bonun 
publicum, and is a thing much favoured; and therefore 
the law doth tolerate many things to be done for common 


ood, which otherwiſe might not be done: and hence it 


is, that monopolies are woid in law; and that bonds and 


covenants to refirain free trade, tillage, or the like, are 
| adjudged 
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adjudged void. 1 1 Co. Rep. 50. Pleo. 25. Shep. 


Epit. 270. 


Commozancy, | (commorantia,' from commoro) An abid- 


ing, dwelling or continuing in any place; as an inha- 
bitant of a houſe in a vill, c. And comnorancy for a 
certain time, may make a ſettlement in a pariſh, Dall. 


See P 90% © f ; 
Commozth, or Comozth, (comortba) From the Brit. 


eymmorth, i. e. ſubſidium 3 a contribution which was ga- 


thered at — gh, and when young prieſts ſaid or ſung 
the firſt maſſes, Hr. 4 Hen. 4. c. 27; But the 26 H. 8. 
e. 6. prohibits the levying any ſuch in ales, or the 
Marches, Ec. - + | ; / A, 
Cominote, In Vales is half a cantred or hundred, con- 


_ taining fiſty villages. Stat. Walliz, 12 Ed. 1. Wales 


was anciently divided into three provinces; and each V 
theſe were again ſubdivided into cantredt, and every can- 


tred into commotes. Doderige's Hift. Wal. fol. 2. Com- | 


mote alſo ſignifies a great ſeigniory or lordſhip, and may 
include one or divers manors. Co, Lit. 5. Ti 
Communance. The commoners, or tenants and in- 
habitants, who had the right of common, or commoning 
in open fields, &c, were formerly called the communance. 
Cowel. | | | and 
Commune Concilium Begni Ingliæ, The common 
council of the King and people afſembled in parliament. 
Communia placita non tenenda in Scaccario, Is an 
ancient writ directed to the treaſurer and barons of the 
Exchequer, forbidding them to hold plea between common 
perſons in that court, where neither of the parties belong 
to the ſame, Reg Orig. 187. But little obedience would 
perhaps be now paid to ſuch a writ, was any officer to dare 
to iſſue it: for the court of exchequer, ſeems by preſcrip- 
tion, to have attained a concurrent juriſdiction in civil 
ſuits, with the other courts in Weftminfler-hall. | 
Communi Cuſtodia, A writ which anciently lay for 
the lord, whoſe tenant holding by knight's ſervice died, 
and left his eldeſt fon under age, againſt a ſtranger that 
entered the land, and obtained the ward of the body. 


F. V. B. 89. Reg. Orig. 161. Since the ſtatute 12 


Car. 2. c. 24. hath taken away wardſhips, this writ is 
become of no uſe. 5 | 
Community of the kingdom. Vide Commonalty. 
Companage, (Fr.) Is all kind of food, except bread 
and drink: and the learned Spe/man interprets it to be 
quicquid cibi cum pane ſumitur. In the manor of Feſter- 
ton in the county of Nottingham, ſome tenants when they 
performed their boons or work-days to the lords, had 


three boon loaves with companage allowed them, Reg. de 


Thurgarton cited in Antig. Nottingham. 


Companion of the Garter, Is one of the knights of 


that moſt noble order; at the head of which is the King, 


as ſovereign, 24 H. 8. c. 13. 


Compals, An inſtrument uſed in navigation, by the 
direction and aſſiſtance whereof veſſels are ſteered to the 
moſt diſtant parts of the world. It was invented ſoon 
after the cloſe of the holy war, and thereby navigation 
was rendered more ſecure as well as more adventrous, the 
communication between remote nations was facilitated, 
and they were brought nearer to each other. See Robert.. 
His. Emp. GG V.nF. 7% * i 
Compellativum, An adverſary or accuſer. — Epi/copus 
in compellativum adlegiationem docere ne quis alium perperam 
cogat jurejurando wel in ordalio. Leg. Athelſtan. 
Compertozium, A judicial inqueſt in the Civil law, 


made by delegates, or commiſſioners to find out and relate 


the truth of a cauſe. Paroch. Antig. 575. 

Compoſition, (compo/irio) An agreement or contract 
between a parſon, patron and ordinary, c. for money 
or other thing in lieu of tithes. Land may be exempted 
from the payment of tithes, where copofitions have been 
made: and real c:mpo/iticns for tithes- are to be made by 
the concurrent conſent of the parſon, patron and ordi- 
nary, Real compoſitions are diſtinguiſhed from perſonal 
contracts; for a comto/ition called a perſonal contract is 
only an agreement between the parſon and the pariſhioners, 
to pay ſo much inſtead of tithes; and though ſuch — 
ment is confirmed by the ordinary, yet (if the parſon is 
not a party) that doth not make it a real compoſition, be- 
cauſe he ought to be a party to the deed of compoſition. 


50 l. each. 


March's Rep, 87. The towpofitivns for tithes made by the 
conſent of the parſon, - patron and ordinary, by virtue of 
13 £/;z, c. 10. ſhall not bind the ſueceſſor unleſs made for 


| twetity-one years of three lives, as in caſe of leaſes of ec 
cleſiaſtical eorporations, Sc. © Compoſition# were at firſt for 


a valuable conſideration, ſo that though in proceſs of time, 
upon the increaſe of the value of the lands fuch compo 
tions do not amount to the value of the tithes, yet euſtom 
prevails, and from hence ariſes what we call a mvdus de- 
eimaudi. Hob. 29. See Tirb e.. 
The word compoſition hath likewiſe another meaning, 
i. e. deciſſo litis. . E 
Campoſitions were in ancient times allowed for crimes 
and offences, even for murder. — An expedient employed 
by the civil magiſtrate, in order to ſet ſome bounds to the 
violence of private revenge. This cuſtom may be traced 


back to the antient Germans, Tait. de Morib. Ger. c. 21. 


Vide Reberiſ. Hift. Emp. Charles V. IV. 278, 299, Ce. 
But fee particularly Lord Kaim's Hift. Law Tr. 1 . 
41, 42, Ec. | F470 n 

Compoſitio Menſurarum, Is the title of an antient or- 
dinance for meaſures, not printed. | | , 


Compoſtum, Dung, ſoil of compoſt laid on lands, 


| Regiftr, Ecel. Cantuar, MS. © | 


Compounding felony; or 2zh#7-bote, Is where the 
party robbed not only knows the felon, but alſo takes his 
goods agein, or other amends upon agreement not to pro- 
ſecute. It was formerly held to make a man an acceſſary; 


but is now puniſhed only with fine and impriſonment, 


1 Hast P. C. 125. Unleſs a party is puniſhed, by 


virtue of the following act. By Stat. 25 Geo. 2. c. 36. 
even to advertiſe a reward for the return of things ſtolen, 
with no queſtions aſked, or words to the ſame purport, 


ſubjects the advertiſer and the printer to a forfeiture of 


* 


Compꝛzint, Iatends a ſurreptitious printing of anot 


bookſeller's copy, to make gain thereby, which is con- 


trary to the Stat. 14 Car. 2. cap. 33. and 8 Ann. c. 19, 
F ⁵ . 5 17 none ot 2a guts 

Compomiſe, (comprom!//uam) Is defined to be a mutual 
promiſe of two or more parties at difference, to refer the 


ending of their controverſy to arbitrators; and Weſt ſays 


it is the faculty or power of pronouncing ſentence between 
perſons at variance, given to arbitrators by the parties 


private conſent. Weſt's Symb. ſech. 1. Matters compro- 


miſed, are alſo matters of law referred, or made an end of. 
Compurgatoz, One that by oaih juſtifies another's in- 
nocence. Compurgators were introduced as evidence in 
the juriſprudence of the middle ages. — Their number 
varied according to the importance of the ſubje& in diſ- 
pute, or the nature of the crime with which a perſon was 
charged, Du Cange voc. Juramemitum, vol. 3. p. 1599. 
Robert). Hiſt. Emp. Charles V. I. 49. See Oath, and 
Black, Com. 3 V. 342, 3. 4 Y. 361, 407. «#1 
Computation, { computatio) Is the true account an 
conſtruction of time; and to the end neither party to an 
agreement, Wc. may do wrong to the other, nor the de- 
termination of time be left at large, it is to be taken accord- 
ing to the juſt judgment of the law. A deed dated the 
zoth day of Augu/t, to hold from the day of the date, ſhall 
be conſtrued to begin on the 21ſt day of Auguſ but if in 
the habendum it be to hold from the making, or from 
thenceforth, it ſhall begin on the day delivered. 1 Inf: 


46. 5 Rep. 1. If an indenture of leaſe dated the 4th 


day of Fuly, made for three years from thenceforth, be 
delivered at four of the clock in the afternoon of the ſaid 
4th day of Zaly, the leaſe ſhall end the 3d day of Faly in 
the third year; and the law in this computation rejects all 


fractions or diviſions of the day. Bot ſome have held 


that rent is not due on the day limited to be paid till the 
middle of the day, and after noon; in caſe a tenant for 
life dies at ſuch a critical juntivie, Wc, See Day and 

Month. | | me | 
Computation of miles after the Engiiſ6- manner, is 
allowing 5280 feet, or 1760 yards to each mile; and the 
ſame ſhall be reckoned not by flrait lines, as a bird or 
arrow may fly, but according to the neareſt” and | moſt 
uſual way. Cro, Els. 212. 6 *0 3 bv: 
Computo, (Lat.) Is a writ to compel a bailiff, re- 
ceiver or accountant, to yield up his accounts: it is 
founded 
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founded on the ſtatute of Mala. 2 cap. tz. And alſo | 


lies againſt guardians, r. Reg. . 
„ (concelatores, 


2 end, by an-axtiphraſis) Are ſuch as find out con- 


King by common perſons, 


their title or eſtate therein. 39 Eliz, cop. 22. There 


were concealers of crimes; and concealing treaſon,” Sc. | 


when miſprifio2, ſee Mi/prifion. 8 5 
Conceffi, A word of frequent uſe in conveyances, cre- 

ating. a covenant in law; as ded; makes a warranty. 

Co Lit. 384. This word is of a general extent, and ſaid 


2 Sannd. 96. | 162 rv n 
Concionatozs, Common- council men, freemen, called 
to the hall or aſſembly, as 2 worthy, —Quodam tempore 
cum canveni/ſert concionatores epud London, c. Hiſtor. 
Elien. edit. Gale, c. 46. 1 
Concluſion, (cnc) Is when a man by his own act 


upon record hath charged himſelf with a duty or other 


thing, or confeſſed any matter whereby he ſhall be con- 


cluded: as if a ſheriff returns that he hath taken the body | 


upon a capiat, and hath not the body in court at the day 


of the return of the writ; by the return, the ſheriff is | 


concluded from plea of eſcape, Sc. Terms de Ley, In 
another ſenſe, this word coxclufion ſignifies the end of any 
plea, replication, Sc. and a plea to the writ is to con- 
clude to the writ; a plea in bar, to conclude to the 
action, Ac. Conclu/ion of plea in bar ſhall be, er hoc pa- 


he faper patriam. Kitch. 219, 220. See Blac. Com. 3 V. 
303. and Co. Lit. 303. 4. 6. GS e. 

Concoꝛd, (concordia) Is an agreement made between 
two or more, upon a treſpaſs committed; and is divided 


into concord executory and concord executed. Pld. 5, 6, 8. | 
act is a condition precedent to the. payment of the money, 


and the party ſhall not be compelled to pay till the act is 


Theſe concords and agreements are by way of ſatisfaction 
for the treſpaſs, c. | 

Concord is alſo an agreement between parties, who in- 
tend the levying of a fine of lands one to the other, how 
and in what manner the lands ſhall paſs : it is the founda- 


tion and ſubſtance of the fine, taken and acknowledged | 
did not intend to make the performance of the thing a 


condition precedent. 


by the party before one of the judges of C. B. or by com- 
miſſioners in the country, and in Latin begins thus: Et ef 
concordia talis ſcilicet guad prad. A. B. recegn. tenementa 
præd. cum pertin” offe jus ipfius C. D. ut ill. que idem C. D. 
babet de dono pred. A. B. Et ill. remiſer. & quiet. clam. de 


Je & hered. ſuis prefat. C. & bæred. ſais imperpetaum, | 


C. ; 
Concabaria, A fold, pen, or place where cattle lie. 
Cowel. 
Concubeant, Signifies a lying together. Sat. 1 H. 7. 
6 * 


Coucuvinage, (concubinatus) In common acceptation is 


the keeping of a whore or concubine: but in a legal 
ſenſe, it is uſed as an exception-againſt her that ſueth for 
dower, alledging thereby that ſhe was not a wife lawfully 
married to the party, in whole lands ſhe ſeeks to be endow- 
ed, but his concubine. eit. c. 107, Brad. 115. 4. trad. 
6. cap, 8. There was a concubinage allowed in Scrip- 
ture to the patriarchs, ſecundum legem matrimonii, &c. 
Blount. Ir 02 T2 

Conders, (from the Fr. conduire, to conduct) Are ſuch 
2s ſtand upon high places near the ſea-coaſt, at the time 
of berring-fiſhing, to make ſigns with boughs, ec, to the 
shermen at ſea, which way the ſhoals of herrings 

- for this may be better diſcovered by ſuch as ſtand 
upon ſome high cliff on the ſhore, by rezſon of a kind of 
blue colour which the herrings cauſe in the water, than 
by thoſe that are in the ſhips or boats for ſiſhing. Theſe 
are otherwiſe called huers and balkers, directors and guiders, 
as appears by the Stat. 1 Zac, 1. c. 23. 

Condition, conditio] Is a rettraint annexed to a thing, 
ſo that by the non-performance, the party to it ſhall 
receive prejudice and loſs; and by the performance, 
commodity and advantage: or it is a reſtriction of mens 
acts, qualifying or ſuſpending the ſame, and making them 
uncertain whether they ſhall t- ke effect or not; alſo it is 
defined to be what is referred to an uncertain chance, which 
may happen or not happen. e', Symb. part. 1. lib. 2. 


ſe. 156. 


2 


. cealed lands, i. e. ſuch lands as are privily kept from the 
having nothing to ſhew for | 


£ 


| 2.7. » 1rJat43 ( 
ſo called d conce/gpndo, as mont | 


—_ * 


* 


—— 


And of conditions there are divers kinds, wis, 


Subſequent; conditions inherent, and collateral, 


makes a leaſe of lai 


to amount to à grant, feoffment, leaſe and releaſe, &c, | the grantee do not 


| the office, it mall be lawful for the grantor to enter and 


conditions in deed and in law; conditons "Precedent; and 
& Cams 8 


A condition in dir is that. uhich- is joined by, expreſs 
wards to a feoftment, leaſe, or other grant; A If a man 
es a leaſe of lands to another, reſerving a rent; ta be 
paid at ſuch a fealt,; upon condition, if the leſſee ſail in pay- 
ment, at the day, then it ſhall be lawful for the leſſor to 
C 
Condition in law is When 3 perſon grants anqther an of. 


* 


lice, as that of keeper. of a, park, ſte ward, bailiff, oe, 


. 


for term of liſe; here, though there be no cangigigg exe 


preſſed in the grant, yet the law makes one, Which is, if 
juſtly execute all things belonging to 


diſcharge. him of his office. , Lit. lib, 3. c. . Theſo 
renditions are allo called condition expreſſed, and condition 


co 


 ekuplied. 


Condition precedent is when a leaſe or eltate is granted 
to one for life, upon condition that if the leſſee pay to 
the leſſor à certain ſum at ſuch. a day, then he ſhall 
have fee ſimple; in this caſe. the condition -precedes the 
2 in fee, and on performance thereof gains the fee- 

mpic, ; x | eee 43 439k gorns ©; 

Condition ſubſequent is when a man grants to another his 
manor of Dale, &c. in fee, upon condition that the grantee 
ſhall pay to him at ſuch a day ſuch a certain ſum, or that 
his eſtate ſhall ceaſe; here the condition is {ubſequent; and 
following the eſtate, and upon, the performance thereof 
continues and preſerves the ſame: ſo that a condition pre- 


ratas eft veriſcare : of pleas tendering iſſue, et de hoc ponit | cedent doth get and gain the thing or eſtate made upon con- 


dition by the performance of it; as a condition /ub/cquent 
keeps and continues the eſtate by the performance of the 
condition. 1 Inft. 201, 327. Terms de Ley. If one agree 


with another to do ſuch an act, and for the doing thereof 


the other ſhall pay ſo much money; here the doing the 


done: but where a day is appointed for the payment of 


money, which day happens before the thing contracted for 
can be performed, there the money may be recovered: be- 


fore the thing is done; for here it appears that the party 


3 Salk. 95. - | 1 
Inherent conditions are ſuch as deſcend to the heir with 
the land granted, Ac. 1 55 
A collateral condition is that which is annexed to any 
collateral act. | p | | 1 
Conditions are likewiſe affirmative, which conſiſt of doing ; 
negative, and conſiſt of not doing: ſome are further ſaid 
to be reflriaive, for not doing a thing; and ſome compul- 


ſery, as that the leſſee ſhall pay the rent, Ho. 


Alſo ſome conditions are fingle, to do one thing only; 
ſome cojulative, to do divers things; and others disjunc- 
tive, where one thing of ſeveral is required to be done. 
Co. Lit. 201. l ee ee 

Among theſe ſeveral kinds of conditions, the caſes 
which moſt frequently occur fall under the diſtinctions of 
conditions. precedent and /ub/equent. We ſhall therefore 
ſpeak of them more at large under the following diviſions, 
wherein it is to be conſidered, | | 


I. To what conditions may be annexed : what conditions 
are good, and by what words they may be created, 

Il. What foall be & good performance of à condition, 
and in what manner the breach of it muſt be taken ad- 
vantage f. | | 
III. Of conditions precedent and ſubſequent, 


I. To what conditions may be annexed: what are good, 
and by what words they may be created. | 
Conditions may be to any eſtate, whether in fee-ſimple, 

fee=tail, for life or years: they run with the eſtate, and 
bind in the hands of whomſoever they come. Lit. Rep. 
128. But a conditicn may not be made but on the part of 
the leſſor, donor, c. For no man may annex a cond:- 
tion to an eſtate, but he that doth create the eſtate itſelf, 
Conditions are good to enlarge or limit eſtates; and there 
are four incidents, which conditions to create and increaſe 
an eſtate ought to have. 1. They ſhould have a parti- 


cular eſtate, as a foundation whereupon the increaſe o 
| | the 


2 , * 
C \ O a N n 


the” greater eſtate ſhall be built. 2. Such particular 


eſtate ſhall continue in the leſſee or grantee; until the 


increaſe happetis.' 3. It muſt veſt at the time the con- 
tingency happens, or it ſhall never veſt. | 4. The. parti- 
cular eſtate and increaſe mult take effect by the ſame deed, | 
or by ſeveral deeds delivered at the ſame time. 8 Rep. 75. 
Conditions to create eſtates ſhall be favourably conſtrued ; 
but conditions which tend to deſtroy, or reſtrain an eſtate, 
are to be taken ſtrictly. A feoffment upon condition, that 
the feoffee ſhall not aliene, is void: but a condition in a 
feoffment not to aliene for a particular time, or to a par- 
ticular perſon, may be good, Hob. 13, 261. And if a 
condition is; that tenant in tail ſhall not aliene in fee, Cc. 
or tenant for life or years not aliene during the term, theſe 
conditions are good: where the reverſion of an eſtate is in 
the donor, he may reſtrain an alienation by condition. 10 
Rep. 39. 1 If. 222. [f one make a gift in tail, on 
condition that the donee or his heirs ſhall not aliene; this 
is good to ſome intents, and void to others: for if he 
make a feoffment in fee, or any other eſtate by which the 
reverſion is diſcontinued tortiouſly, the donor may enter; but 
it is otherwiſe if he ſuffer a common recovery. 1 nfl. 223. 
A liberty inſeparable from an eſtate cannot be re- 
rained; and therefore a condition that a tenant in tail 
ſhall not levy a fine, within the Stat. 4 H. 7. c. 24. or 
ſuffer a recovery; or not make a leaſe within the Stat. 
32 Hen. 8. c. 36. is void and repugnant. But if the 
condition reſtrain levying a fine at Common law, it may 
be good. 2 Danv. Abr. 22. A gift in tail, or in fee, 
upon condition that a feme ſhall not be endowed ; or 


baron be tenant by the curteſy, is repugnant and void. 


So is a condition in a leaſe, Wc. that the leſſee ſhall not 
take the profits: and where a man grants a rent- charge 
out of land, provided it ſhall not charge the lands. Co. 
Lit. 146. | | | 

Conditions repugnant to the eſtate, impoſſible, &c. are 
void: and if they go before the eſtate; the eſtate and con- 
dition are void; if to fellow it, the eftate is abſolute, - and 
the condition void, 1 Inſt. 206. 9 Rep. 128. But if at 
the time of entering into a condition, a thing be poſſible to 
be done, and become afterwards impoſſible by the act of 
God, the eſtate of a feoffee (created by livery) ſhall not 
be avoided, 2 Mod. 204. | | 

A feoffment in fee is made upon condition, that the feof- 
fee ſhall within a year go to Rome, Tc. if the feoffee dies 
before the year ended, yet the eftate of the feoffee is be- 
come abſolute; for the eſtate, once veſted by the livery, 
ſhall not be diveſted without default in the feoffee, Jbid. 
Where a condition is of two parts, one poſſible, and the 
other not ſo, it is a good condition for performing that part 
which is poſſible. Cro. Eliz. 780. Though if a condition 
is of two parts disjundive, and one part becomes impoſ- 
ſible, by the a& of God, the perſon bound is not obliged 
to perform the other. 1 Rol. Abr. 446. J. 45. 2 Med. 202, 
203. If a condition be in the copulative, and is not poſ- 
ſible to be performed, it is ſaid it may be taken in the dis- 
junctive. 1 Danv. Abr. 73. | 

Where an eſtate is to be wholly created upon a condition 
impoſſible to be performed, there the eſtate ſhall never 
come in e. 1 Leon. c. 311. A woman makes a feoffment 
toa man that is married, upon condition that he ſhall 
marry her; this condition is not impoſſible, for the man's 
wife may die, and then he may marry her. 2 Danv, 25. 
A reverſion may be granted in tail upon condition, that 
if the grantee pays ſo much, he ſhall have the fee. 8 Rep. 
73. But if a man grants lands, &c. for years, upon con- 
dition that if the leſſee pay 20s. within one year, that he 
ſhall have it for %. and that if he after the year pay 205, 


he ſhall have the fee; though both ſums are paid; he | 


ſhall have but an eftare for life: the eftate for life; at the 
time of the grant, being only in contingency, and a poſibility 
cannot increaſe upon a poſſibility, nor can the fre increaſe 
upon the 2/tate for years, 8 Rep. 75. 

If a leaſe be made to two, with condition to have fee, 
and one dies, the ſurvivor may perform the condition, and 
have the fee; but if they make partition, the condition 
is deſtroyed, 8 Rep. 75, 76. If a feoffee grant the re- 
verſion of part of the land, on a leaſe for years, ou 


which a rent upon condition is reſerved, all the condition | 


is confounded and gone; though if the Me aſſign part, 


" 
- * 
6 4 
* 
6. 17 
8 
- * 1 
x * wy * 
. — 
5 e 1 5 
. " 
* 
% 
* << 


the condition remains; for be caxinot diſcharge the eſlatł 
of the condition, 2 Daav. Abr. 119. Aman makes 4 


feoffment upon condition, and after levies à fine to 2 


ſtranger, the condition is gone. 1bid, 120. If a feoffee, 
upon condition to infeoff another, infeoff a ſtranger; or 
if it be to reinfeoff the feoffor, and he grant the land 
to another perſon, upon condition to perform the con- 
dition, the condition is broken, becauſe the feoffee hath 
diſabled himſelf to do it: ſo where ſuch feoffee, upon 
condition to reinfeoff, c. takes a wife, that the land is 
ſubject to the dower of the wife; and ſo if the land is 
recovered; and execution ſued out by another, the'condi- 
tion is broken; Co. Lit. 221, | 1 Danv. 79. | 


If one diſſeiſe the feoffee, or any other Who hath land 


by juſt title, and thereof infeoff a ranger on condition; 
and the land is lawfully recovered from him that hath the 
title; by this the condition is deſtroyed : and if a diſſeiſor 
make a feoffment in fee upon conditioh ; and after the 
diſſeiſee doth enter upon the feoffee, this doth extinguiſh 
the condition. Perk. /e2. 821. If the feoffee makes a 
feoffment of all or part of the land to the feoffor, before 
the condition is broken; the condition is gone for ever: 
and if he make a leaſe for life or years only, then the 
condition will be ſuſpended for that time. Co. Lit. 218. 
But it is otherwiſe where the feoffment or leaſe for life or 
years, are made to any other but the feoffor. Bid. 
Where the condition of a feoffment is; that if the feoffor 
or his heir pay a certain ſum of money to the feoffee ſuch 
a day, and before that day the feoffor dieth without heir: 
or if the feoffment be made by a woman on condition to 
pay her 10 J. or that the feoffee infeoff her by a certain 
day, and they intermarry before the day, and the mar- 
riage doth continue till after it; in theſe caſes the condi- 
tion is gone. Perk. ſed. 763, 764. 

A condition that would take away the whole effect of 2 
grant is void; and ſo it is if it be contrary to the ex- 
preſs words of it. Conditions againſt law are void; but 
what may be prohibited by law may be prohibited by 
deed. 1 Ui. 206, 220. He that taketh an eſtate in re- 
mainder, is bound by condition in a deed, though he 
doth not ſeal it. | | 


As, to the proper words to create a condition. 

The word / will not always make a condition; but 
ſometimes it makes a limitation, as where a leaſe is made 
for years, if A. B. lives fo long. And this is contrary to 
a condition; for a ſtranger may take advantage of an eſtate 
determined thereby, c. Co. Lit. 236. Dyer 300. Sub 
conditione is the moſt proper word to make a condition: pro- 
vi/o is as good a word, when not dependant upon another 
ſentence; but in ſome caſes, the word proviſo may make 
no condition, but be only a qualification or explication of 
a covenant. 2 Danv. 1, 2. And neither the word pro- 
viſo, nor any other, makes a condition, unleſs it is re- 
firitive. Plowd. 34. 1 Nell. 466. | | 

Regularly the word (pre) does not import a condition, 
tho? it has the force of a condition hen the thing granted 
is executory, and the confideration of the grant is a ſervice, 
or ſome ſuch thing, for which there is no remeay; but the 
Reopping the thing granted, as in the caſe of an annuity 
granted pro confilio, or for executing the office of a 
ſteward of a court; or the ſervice of a captain or keeper 
of a fort, here the failure of giving counſel, or perform- 
ing the ſervice, is a kind of eviction of that which is to 
be done for the annuity, the grantor having no means 
either to exact the counſel, or recompence for it, but by 
ſtopping the annuity; and in theſe” caſes the condition is 
not precedent, and therefore the performance thereof need 
not be awerred when the annuity is demanded. Per Ho- 
bart Ch. J. Heb. 41. Mich. 10 Jac. in the caſe of 
Cowper v. Andrews. | 


Of the condition, and the neceſſity of an averment. 

As the intent of the teſtator chiefly governs in wills, 
ſuch cooſtruQion is always made of the words, as will beſt 
ſupport his intent, and therefore theſe words ad faciendum, 
faciendo, ea intentione, ad rffefium, Ic. in a will create a 
condition. Co. Lit. 204. a. See Deviſe, Will. | 

A grant to one to the intent he ſhall do ſo and ſo, 
is no conditien, but a truſt and confidence, Dyer 138. 
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Some words in a leaſe do not makers: ende bat a 


cee, upon which the leflor may bring his action. 


A leaſe being the deed of leſſor and leſſee, every word is 


ſpoken by both; and a condition may be therein, though 


it founds in covenant. 1 Nel. 464. A covenant not to 
grant, ſell, &c. may be a condition; and covenant that, 
paying the rent, the leſſee ſhall enjoy the land, is con- 
ditional, 2 Dan. 2; 6. Where words are indefinite, 
and proper to defeat an eſlate, they ſhall be taken to 


have the force of a condition. Palm. 503. 


II. Vb regard 10 the performance of conditions. 
A condition may be well performed, when it is done as 
near to the intent as may be: for if the condition of a feoff- 
ment be that the feoffee ſhall make an eſtate back to the 
feoffor and his wife, and the heirs of their two bodies, re- 
mainder to the right heirs of the feoffor; in this caſe, 
if the feoffor die before, the eſtate ſhall be made to the 
wife without impeachment of waſte, the remainder to the 
heirs of the body of the huſband begotten on the wife, 
Se. Co. Lit. 219. 8 Rep. 69. If a condition be per- 
formed in /ab/ance and cc, it is good although it dif- 
fers in words; as where it is to deliver letters patent, and 
the party bound having loſt them, delivers an exemplifi- 
cation, Sc. 2 Danv. 40. Though payment of the mo- 
ney before the Cay, is payment at the day, in perform- 


ance of a condition; yet a feoffor, Cc, cannot re-enter, | 


and reveſt his old eſtate by force of the condition, till 
the day whereon the condition gives him power to re- 
enter, Jbid. 121. If a man ſeiſed of land in right of 
his wife, make a feoffment in fee on condition, and 
dies; if the heir of the feoffor enters for the condi- 
tion broken, and defeats the feoffment, his eſtate vaniſhes, 
and preſently it is veſted in the wife. Ce. Lit. 202. 
And if a perſon ſeiſed of land, as heir on the part of his 
mother, makes a feoffment on condition and dieth; tho? 
the heir on the part of the father, who is heir at Com- 
mon law, may enter for the condition broken, the heir 
of the part of the cher ſhall enter upon him, and enjoy 
the land. Jbid. 12. 4 | | 
Where there is a condition in a feoffment or leaſe, that 
if no diftreſs can be found, the feoffor, &c. ſhall re-enter; 
if the place is not open to the diſtreſs, as if there be 
only a cupboard in the houſe, which is locked, &c. it 
is all one as if there was no diftreſs there, and the 
feoffor, &c. may enter. 2 Danv. 46. When a rent is 


to be paid upon condition at a certain day, the leſſor can- | 


not enter for the condition broken, before demand of the 
rent. Ibid. 98. And the leffor ought to demand the rent 
at the day, or the condition ſhall not be broken by the non- 
payment of the rent. A re entry may be given on a feoff- 
ment, Sc. though none be reſerved: if one make a leaſe 
for life or feoffment upon condition, that if the ſeoffee or 
leſſee does ſuch an act, the eſtate ſhall be void: now 
although the eſtate cannot be void before entry, this is a 

condition, and ſhall give an entry to the leſſor, &c. 

y implication. 1 Rel. Abr. 408. A leaſe for life on 
condition, being a freehold, cannot ceaſe without entry; 
but if it be a leaſe for years, the leaſe is void % facto, 
on breach of the condition without any entry. 1 nfl, 
214. If a leaſe for years is, that, on breach of the con- 
dition, the term ſhall ceaſe, the term ſis ended without 
entry; but where the words are, that the leaſe ſhall be 
void, it is otherwiſe. Cre. Car. 511. 3 Rep. 64. Re- 
gularly, where one will take advantage of a condition, if 
he may enter, he muſt do it; and if he cannot enter, he 
muſt make a claim. Co. Lit. 218. Where on condition 
broken, leſſor brings an ejeAment, entry is not neceſſary; if 
tenant defends, he is bound by the rule, to confeſs 
entry. 

No one can reſerve the power or benefit of re-entry, 
on breach of a condition to any other but himſelf, his 
heirs, executors, &c. parties and privies, in right and 
repreſentation : priviesin law, grantees of reverſions, &c, 
are to have no advantage by it. But by the Sar. 32 
H. 8. c. 28. Grantees of reverſions may take advantage 
againſt leſſees, c. by action. 1 fl. 214, 215. Plow. 
175, Where one doth enter for a condition broken, it ge- 
nerally makes the eſtate void ab initio, and the party comes 


in of his firſt eſtate; and he ſhall have the land in the 


„— 


Kol. Abr. 914. So if a man, by will deviſes certain 
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fame manner it was when be parted: with ity andehis 
poſſeſſion at the time of making the condition: 9 
he ſhall avoid all ſubſequent charges on the lands. 4 Ren. 
120. Plaud. 185. Co. Lit. 233. If one enters on a con- 
dition performed, he ſhall avoid all incumbrandes upon 
the land after the condition made: and a condition when 
broken, or performed, Cc. will defeat the whole eftate. 
So that if there be a leaſe for life, 'xemainder' in fee, n 
condition that the leſſee for life ſhall pay a0 d. to the leſ- 
ſor; if he pay not this money, the eſtate Ihvemainder will 
be avoided alſo. Dyer 127. 8 Rep. 9o. But this may 
be otherwiſe by ſpecial limitation to an uſe: and if tenant 
for life, and he in remainder join in a feoffment on con- 
dition, that if, c. then the tenant for life ſhall re-enter, 
this may be good without defeating the whole eſtate; tho? 
regularly a condition may not avoid part of an eſtate, and 
leave another part entire, nor can the eſtate be void as to 
ry perſons, and good as to others. 8 Rep. 190. 1 
« 214. 4569 5 | N21 0 | 
Leſſee for life makes a feoffment on condition, and en- 
ters for the condition broken; by this he ſhall be reſtored 
to his eſtate for life, and reduce the reverſion to the leſſor; 
and the rent due to the leſſor ſhall be revived: but in this 
caſe the leſſee will not be in the ſame courſe as he was 
before, for his eſtate is ſubject to a forfeiture, though he 
be tenant for life ſtill. Roll. 474. Sbep. Abr. 405... 
Tenants by the curteſy, tenant in tail after poſſibility 
of iſſue extinct, tenant in dower, for life, or years, &c. 
hold their eſtates ſubject to a condition in law, not to 
grant a greater eſtate than they have, nor to commit 
waſte, &c, 1 Inf, 233. And eſtates made by deed to 
infants, and feme coverts, upon condition, ſhall bind 


them, becauſe the charge is on the land. 2 Damv. 30. 


A releaſe of all a man's right may be. upon condi- 
tion; a leflee may ſurrender upon condition; à contract 
may be upon condition, &c. But a parſon cannot reſign 
upon condition, any more than be admitted upon condi- 
tion: and a condition cannot be releaſed on condition, 
9 Rep. 85. | 

No perſon ſhall defeat any eftate of freehold upon con- 


dition without ſhewing the deed wherein the condition is 


contained: but of chattels real or perſonal, Fr. a man 
may plead that ſuch grants or leaſes were made upon 
condition without ſhewing the deeds; and in the caſe of 


| a condition to avoid a freehold, though it may not be 


pleaded without the deed, it may. be given in evidence 
to a jury, and they may find the matter at large. Lit. 
374. 5 Rep. 40. A condition may be apportioned by 
act of law, or of the leſſee. 4 Rep. 120. But a man 
cannot by his own act divide, or apportion a condition, 
which goes to the deſtruction of an eftate, 1 Mei. Abr. 
474. A condition in a vu is a thing odious in law, 
which ſhall not be created without ſufficient words, 2 
Leon. 40. A deviſe to the heir at law, provided he pay 
to 4. B. 20 J. is a void condition, becauſe there is no 
perſon to take advantage of the non-performance; 1 
Lutw. 797. Yet conditional deviſes, as well of lands as 
of goods, are allowed by our law, and not being per- 
formed, the heir or executors ſhall take advantage of 
them. 1 Nelſ, 467. | = 

Where there are negative and affirmative conditions, 
the pleader muſt ſhew, not only that he has nor broke 
the negative ones, but alſo that he has performed the af- 


firmative ones, Fletcher v. Richardſon, Rep. Temp, Hardw. 
per Annaly, 322. 


III. With re/ped to the diſtinction between conditions pre- 
cedent and ſubſequent | 

It is to obſerved, that conditions precedent are ſuch as 
muſt be punctually performed before the eſtate can veſt; 
but on a condition /ub/equent, the eſtate is immediately 
executed: yet the continuance of ſuch eſtate dependeth 
on the breach or performance of the condition, Co. Lit, 
218, Eg. Ar. 108. As if I grant, that if 4. will go to 
ſuch a place, about my buſineſs, that he ſhall have ſuch 
an eſtate, or that he ſhall have 10 J. Cc. this is a con- 
dition precedent. 1 Rol. Abr. 414. So if I retain a man 
for 40s. to go with me to Rome, this is a condition pre- 
cedent, for the duty commences by going to Rome. 1 
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cies, and, then deviſes all. the teſidue of his eſtate to 
We executor, after, debts, legacies, Wc. paid and; diſ- 
charged, this is a way tion precedent ;, ſo that the execu · 
tor capngt have, the refidue of the eſtate before the debts 
and erde e diſcharged. 1 Rol. Abr. 415. 1 Jones 

„ Ui. Ca. * 1 | | Nr EIA 
_y ita Ne a term to A. and that if his wife 


ſuffers the deviſee to enjoy it for three years, that ſhe ſhall 


have all his goods as executrix ; but if ſhe diſturbs 4. then 
he makes B. executor, and dies, his wife is_executrix 
preſently;;, for though in grants the eſtate ſhall, not veſt 
till the condition precedent is performed, yet it is other- 
wiſe in a aui, which muſt be guided by the intent of 


the parties; and this ſhall not be conſtrued as a condi- 


tion precedent, but only as a condition to abridge the 

power of being executrix, if ſhe. perform it not,  Cro, 
liz. 219,. op. ah £4 5 x 42 5 

1 Where the one promi/e is the conſideration of the other, 

and where the performance and not the promiſe is, muſ? 


B gathered from the words and nature of the agreement, and 
depends intirely thereupon; for, if there was a poſitive. 


promiſe that one ſhould releaſe his equity of redemption, 
and on the other fide that the other would pay 74. then 
the one might bring bis action without any averment of 
performance; but where the agreement is, that the 
plaintiff ſhould releaſe his equity of redemption, in con- 
ſideration whereof the defendant was to pay him 7/. fo 
that the releaſe is the conſideration, and therefore, being 
executory, it is a condition precedent, which mult be aver- 
red. 12 Mod. 455, 460. Paſch. 13 Will. 3. by Holt 
Ch. Juſtice, in delivering the opinion of the court in the 
caſe of 7 horp v. Thorp. 

If there be a day ſet for the payment of money, or doing 
the thing which one promiſes, agrees or covenants to do 
For another hivg, and that day happens to incur before the 
time, the thing for which the promiſe, agreement or co- 
venant 7s made, is to. be performed by the tenor of the agree- 
ment, there, though the words be, that the party ſhall pay 


the money, or do the thing for ſuch a thing, or in con- 


ſideration of ſuch a thing; after the day is paſt the other 
ſhall have aQion for the money, or other thing, though 
the thing for which the promiſe, agreement, or covenant 
was made, be not performed; for it would be repugnant 
there to make it a condition precedent; and therefore they 
are in that caſe left to mutual remedies, on which, by 
the expreſs words of the agreement, they have depended. 
Per Holt Ch. Juſtice. 12 Med. 461. Paſch. 13 W. 3. 
in the caſe of Thorp v. Thorp. _. 5 
M. agrees to give A. ſo much for the uſe of a coach an 

Borſes for a year, and A. agreed further with M. to keep 
the coach in repair; it was averred the coach and horſes 
were delivered to M. but nothing of the repair; and Holt 
Ch. Juſtice. held upon this evidence, that repairing was not 
a condition precedent, and therefore need not be averred. 
Per Holt Ch. Juſtice at Cuilaball, and judgment pro 
querente, 12 Mod. 503. Paſch. 13 Will. 3. Atkinſon v. 
Morris. 18 | | 

But if the agreement had been that A. had agreed 70 
give M. a coach and horſes for a year, and to repair the 


coach, and that . for. that M. promiſed ſo much money, then 
the repairing had been a condition precedent neceſſary to 


be averred. Per Holt Ch. Juſtice. 12 Mod. 503. Paſch. 
13. 3, in 8, C. 
Condition that 4. ſhall do, and for the doing B. Hall 


pay, is a condition precedent, but time fixed for payment will 


verify the condition; per Holt Ch. Juſtice, 1 Salk. 171. 
Paſcbh. 13 Will. 3. B. R. Thorp v Thorp. 

Where an award conſiſts 'of divers things, and one of 
them is void, and it be expreſly ſaid, that upon perform- 
ance of that void thing, the other party ſhall do ſuch a thing, 
there the doing of the void thing is a condition precedent, 
and mult be averred before action againſtthe other for not 
doing his part; but where there be ſeveral things in an 
award, and ſore are good, and others not; and it is fur- 
ther ſaid, that upon performance præmiſſorum the other ſhall 
releaſe for the purpoſe, there it ſuffices to make averment 
of performance of what tis well awarded without more; per 
Powell Juſtice, 12 Mod. 588. Mich, 13 W. z. in C. B. 
Lee v. Elkins, 
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ſue & babere cone & key. Brag, lib. 2. cap. 
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1 4. makes a leaſe for five,years to N, upon conditio 
| that if B, pays him 10/4, within two years, that then ha 
| ſhall have a fee-ſimple in the lang; and make livery and 


ſcifin to B. this paſſes the freeho d immediately, and B. 


has a fee conditional; becauſe if the freehold was not to 
veſt in B. till the condition performed, it would be dif- 
cult to determine in whom the freehold lay; for condi- 
tions may be inſerted, in ſuch deeds as are perfected pri · 
vately, which might prove greatly prejudicial to ſtrangers. 


Lit. ſee. 350. Co. Lit. 216, 217. 


; But in caſe of a leaſe for life, with ſoch a condition, 


| the freehold paſſes. not before the condition performed.; 


becauſe the livery may preſently work upon the free- 


hold. But if a man grants an advowſon, c. (which 


lie in grant) for years, upon ſuch condition, the grantee 


ſhall have no fee till the condition performed, Co. Lit. 
21 7. — | | F : * 


If 4. leaſes to B. for years, upon condition, that if B. 


pays money to 4. or his heirs, at a day, that B. ſhall 


have the fee, and before the day A. is attainted of treaſon. 
and executed; now though the condition became impoſ- 


fible by the act and offence of 4. yet B. ſhall not have a 


fee, becauſe a precedent condition to increaſe an eſtate 


muſt be performed; and if it becomes impoſſible, no 
eſtate ſhall riſe, Co. Lit. 210. Allo in equity, with re- 
ſpe& to conditions precedent and ſubſequent, the prevail- 
ing diſtinction ſeems to be, to relieve againſt the breach 
or non-performance, whether the condition be precedent 


or /ub/equent, where a compen/ation can be made. 1 Fern. 


79, 167. As if A. conveys lands to B. &c. and their 


heirs, upon truſt that if C. the ſon of A4. within fix months 


after the death of A. ſhould ſecure to the truſtees 5007. for 
the younger children of C. then after ſuch ſecurity given, 
to convey to C. and his heirs, and until the time for. 
giving ſuch ſecurity, in truſt for the eldeſt ſon of C. and 
in default of ſuch ſecurity, to convey to ſuch eldeſt fon. 
and his heirs, if C. dies before any ſuch ſecurity given, 
yet this condition, though precedent, being only in nature. 


of a penalty, the intent of the truſt ſhall be regarded, 


which was to ſecure 500/7. for the younger children. I, 


Chan. Ca. 89. 


If a feme covert, having power by will to deviſe lands, 


deviſes them to her executors, to pay 500/, out of them 


to her ſon; provided, that if the father gives not a ſuffi- 
cient releaſe of certain goods to her executors, that then \ 


the deviſe of the 500 J. ſhould be void, and go to the ex- 


ecutors, and after her death a releaſe is tendered to the 


father, and he refuſes, yet upon making the releaſe after, 


the money ſhall be paid to the ſon; for it was ſaid to be 


the ſtanding rule of the court, that a forfeiture ſhould not 


bind, where a thing may be done after, or a com penſation 


made for it; as where the condition is to pay money, oc, 


and though it is generally binding, where there is a de- 


viſe.over, yet here, it being to go to the executors, it is 
no more than the law implies. 2 Vent. 252. 


See more concerning conditions under title Bend, and 


Black. Com. 2 V. 152, 154, 155. And ſee Com, Dig. 2 V. 
tit. Condition, (p. 318, Sc.) per tot. 

Conduits, for water in London, ſhall be made and re- 
paired, and the Lord Mayor and Aldermen may inquire 
into defaults therein, &c. by the Stat. 35 H. 8. c. 10. 

Cone and Key, A woman at the age of fourteen or 
fifteen years might take the charge of her houſe, and 
receive cone and key: cone Or colne in the Sax. ſignifying 


computus, ſo that ſhe was then held to be of competent 


years, when ſhe was able to keep the accounts and zer- 
of the houſe. —Fexmina in tali ætate poteft diſponere domui 


37+ 


And there is ſomething to the ſame purpoſe in Glanv. 


lib, 7. Ce 9. : 


Coney-burrots, Places where conies or rabbits breed 


and haunt, c. Commoners cannot lawfully di up 
coney-burrows in the common. Cope v. Marſhall ty al, 
Wilf. par. 2. fo. 51. 

Confederacy, (confzderatio) Is when two or more com- 
bine together to do any damage or injury to another, or 
to do any uolawful at. And falſe confederacy between 
divers perſons ſhall be puniſhed, though nothing be pur 
in execution: but this confederacy, puniſhable by law be- 


fore 
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fore it is executed, ought to have theſe incidents; 405 
it muſt be declared by ſome matter of proſecution, as by 
making of bonds, or promiſes the one to the other; e. 
condly, it ſhould be malicious, as for anjuſt revenge; 
thirdly, it ought to be falſe againſt an innocent perſon ; 
and Ia, it is to be out of court voluntarily. Terms 
de Ley. Where a writ of conſpiracy doth not lie, the 
confederacy is puniſhable: and inquiry ſhall be made of 
conſpirators and confederators, who bind themſelves to- 
ther, fc. 
— confeſto, Is where a priſoner is indicted 
of treaſon or felony, and brought to the bar to be arraign- 
ed; and his indictment being read to him, the court de- 
mands what he can ſay thereto ; then he either confeſſes 
the offence, and the indictment to be true, or pleads Not 


guilty, &c. : . 

Conſeſſion may be made in two kinds, and to two 
ſeveral ends: the one is, that the criminal may confeſs 
the offence whereof he is indicted openly in the court, 
before the judge, and ſubmit himſelf to the cenſure and 
judgment of the law ; which confeſſion is the moſt certain 
anſwer, and beſt ſatisfaction that may be given to the 
Judge to condemn the offender ; ſo that ir proceeds freely 
of his own accord, without any threats or extremity uſed; 
for if the confeſſion ariſe from any of theſe cauſes, it 
ought not to be recorded: as a woman indifted for the 
felonious taking of a thing from another, being thereof 
arraigned, 1 the felony, and ſaid that ſhe did it 

commandment of her huſband; the judges in pity 
would not record her conſeſſion, but cauſed her to plead 
Net guilty to the felony ; whereupon the jury found that 
ſhe did the fact by compulſion of her huſband, againſt 
her will, for which cauſe ſhe was diſcharged. 27 Al! 


. 5O. ; | | 
* The other kind of confeſſion is, when the priſoner con- 


fefſes the indictment to be true, and that he hath com- 


mitted the offence whereof he is indicted, and then be- 
comes an approver, or accuſer of others, who are guilty of 
the ſame offence whereof he is indicted, or other offences 
with him; and then prays the judge ,to have a coroner 


aſſigned him, to whom he may make relation of thoſe 


offences and the full circumftances thereof, | 

There is alſo a third fort of confeſſion, formerly made 
by an offender in felony, not in court before the judge, as 
the other two are, 'but before the coroner in a church, 
or other privileged place, upon which the offender, by 
the ancient law of the land, was to abjure the realm. 3 
Inf. 129. | 

Confeſſion is likewiſe in civil caſes, where the de- 
fendant confeſſes the plaintiff's ation to be good: by 
which confeſſion there may be a mitigation of a fine 
againſt the penalty of a ſtatute ; though not after verdict. 
Finch 387. 2 Keb. 408. And there is a confeſſion in- 
directly implied, as well as directly expreſſed in criminal 
caſes; as if the defendant, in a caſe not capital, doth not 
directly own himſelf guilty of the crime, but by ſub- 
mitting to a fine owns his guilt ; whereupon the judge 
may accept of his ſubmiſſion to the King's mercy. Lamb. 
lib. 4. c. 9. 

By this indirekt confeſſion, the defendant ſhall not be 
barred to plead Not guilty to an action, &c. for the ſame 
fat: the entry of it is, that the defendant peſuit /e in 
gratiam regis, &c. And of the direct confeſſion, quod 
cognovit indifamentum, Fc. And this laft confeſſion car- 
ries with it ſo ſtrong a preſumption of guilt, that being 
entered on record, on indictment of treſpaſs, it eſtops 
the defendant to plead Not guilty to an action brought 
afterwards againſt him for the ſame matter: but ſach en- 
try of a confeſſion of an indictment of a capital crime, it 
is ſaid, will nor eſtop a defendant to plead Not Guilty to 
an appeal, it being in caſe of life. And where a perſon 
upon his arraignment actually confeſſes himſelf guilty, 
or unadviſedly diſcloſes the ſpecial manner of the fact, ſup- 
poſing that it doth not amount to felony, where it doth; 
the judges, upon probable circumſtances, that ſuch con- 
feſſion may proceed from fear, weakneſs, or ignorance, 
may refuſe ſuch a confeflion, and ſuffer the party to plead. 


2 Haut. 333. 
A confeſſi;n may be received, and the plea of Not guilty 


be withdrawn, though recorded, Kel. 11. The con- 
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| feflion of the defendant, whether taken upon an examings 
tion before juſtices of peace, in purſuance of the 1&2 
F. C. M. c. 13, or 2 37. & M. c. 10. upon a bail- 
ment, or commitment for felony ; or taken by the Com- 
mon law, upon an examination before a ſecretary of ſtate, 
or other magiſtrate, for treaſon or other crimes, is allowed 
to be given in evidence againſt the party confeſſing; but 
not againſt others. Alſo two witneſſes of a confeſſion of 
high treaſon, upon an examination before a juſtice of 
peace, were ſufficient to convict the perſon ſo confefling, 
within the meaning of 1 Bd. 6. cap. 12. and 5 & 6 
Ed. 6. cap. 11. which required two witneſſes in high 
treaſon; unleſs the offender ſhould willingly confeſs, Or. 
Bat the 7 . 3. cap. 3. requires two witneſſes, except 
the party ſhall willingly without violence confeſs, Fc. in 
open court, 2 Hawk, P. C. 429. ; 

It has been held, that whereever a man's confeſſion is 
made uſe of againſt him, it muſt all be taken together, 
and not by parcels. /b;i4. And no confeſſion ſhall, be- 
fore final jadgment, deprive the defendant of the privilege 
of taking exceptions in arreſt of judgment, to faults ap- 
parent in the record. 7b/d. 333. A demurrer amounts 
to a confe//ron of the indictment as laid, ſo far, that if 
the indictment be good, judgment and execution ſhall go 
againſt the priſoner, Bro, 86. S. P. C. 150. H. P. C. 
246. And in criminal caſes, not capital, if the defend- 
ant demur to an indictment, c. whether in abatement, 
or otherwiſe, the court will not give judgment againſt 
him to anſwer over, but final judgment. 2 Hawk. 334. 
Where a priſoner confeſſes the fat, the court has nothing 
more to do than to proceed to judgment againſt him. 
And, confeſſus in judicio pro judicato habetur 11 Rep. 30, 

2 | 


4 Inſt. 66. 
„e, confeſſionarias) Hath relation 


to private confeſſion of ſins, in order to abſolution : and 


the prieſt who received the auricular confeſſion, had the 
title of confeſſor, though improperly ; for he is rather 
the confeſſee, being the perſon to whom the confeſſion 
is made. This receiving the confeſſion of a penitent, 
was in old Exgliſb to ſhreve or ſhrive; whence comes the 
word beſhrieved, or looking like a confeſſed or ſhrieved 
perſon, on whom was impoſed ſome uneaſy penance. 
The moſt ſolemn time of confeſſing was the day before 
2 which from thence is ſtill called Shrowve-T ue/day, 
owel. | 
Confirmation, (coxfirmatio, from the verb confirmare, 


quod oft firmum facere) Is a conveyance of an eſtate, or 
right in e, from one man to another, whereby a void- 


able eſtate is made ſure and unavoidable ; or a particular 
eſtate is increaſed, or a poſſeſſion made perfect. And it is 
a ſtrengthening of an eſtate formerly made, which is void- 
able, though not preſently void: as for example; a bi- 
ſhop granteth his chancellorſhip by patent, for term of 
the patentee's life; this is no void grant, but voidable 
by the biſhop's death, except it be ſtrengthened by the 
confirmation of the dean and chapter. 

Confirmation, aut eff perficiens, creſcens aut diminuens : 
Perficiens, as if feoffee upon condition make a feoffment, 
and the feoffor confirm the eſtate of the ſecond feoffee : 
Creſcens, that doth always enlarge the eſtate of a tenant; 
as tenant for years, to hold for life, &. Diminuens, as 
when the lord of whom the land is holden, confirms the 
eſtate of his tenant, to hold by a leſs rent. 9 Rep. 
142. | 
| "The lord may diminiſh the ſervices of his tenant by 
confirmation ; but not reſerve new ſervices, ſo long as 
the former eſtate in the tenancy continues: and therefore 
if he confirm to the tenant, to yield him a hawk, &c: 
yearly it is void, Lit. fe. 539. 1 Co. Inft. 296. 
Leaſes for years may be confirmed for part of the term, 
or part of the land, &c. But it is otherwiſe of an eſtate 
of freehold, which being entire, cannot be confirmed for 
part of the eſtate. 5 Rep. 81. There may be a con- 
firmation implied by law, as well as expreſs by deed; 
where the law by conſtruction makes a confirmation of a 
grant made to another purpoſe: and a confirmation may 
enlarge an eſtate, from an eſtate held at will to term of 
years, or a greater eſtate; from an eſtate for years to an 
eſtate for life - from an eſtate for life, to an eſtate in tail, 


or in fee; and from an eſtate in tail to an eſtate in fee- 
ſimple. 


* 


G O N= 


* 


fanple 1-290; 305% 9 Rep, 141. Dyer 263. But 


the confirmation be made to /e for life or years, of 


his term or eats, and not of the land, this doth nt in- 


ereaſs the ellate, though if the leſſor confirm the Jang, to 
have and to hold” the J to tho leſſee and his heirs, this 


will inlarge the ate, and ſd of the reſt. Co. Lit. 299. 


Fe e, e bas vl eee 
In every good / confirmation, there muſt be a precedent 


rightful or wrongful eſtate in him to whom made, or he 


muſt have the poſſeſſion of the thing as a foundation for 
the confirmation to work upon; the confirmor muſt have 


ſuch an eſtate and property in the land, that he may be 
thereby enabled to confirm the eſtate of the confirmee; 


the precedent eſtate! muſt continue till the confirmation 


dome, ſo that the eſtate to be increaſed” comes into it; | 


and it is required that beth theſe eſtates be lawful. Co. 
Tit. 296. 1 Rip. 146. Dyer 109. 5 Rep. 15. If one 
have common of paſture in another's land, and he con- 
firms the eſtate of the tenant of the land, nothing paſſes 
of the common, but it remains as it was before: ſo if a 


F 7 O 
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their lives, the huſband holdeth only an right of his wife 

her life; but ſhall take a remainder for his life. 
1514. 299. | Confirmation to Jeſſee for life, and a ſtranger 
to hold for their lives, is void, for there is no privity: 
but it is otkerwiſe, if for hn, 2 Danv. Abr. 141. If 
tenant for lim grant a rent- charge, c. to one and his 
heirs, he in reverſion is to confirm it, otherwiſe it is good 
only for the life of tenant for life. Lit. 5 29. A tenant 
for life, and remainder-man in fee, join in a leaſe, chis 
ſhall” be taken to be the leaſe of tenant for life, during 


his life, and confirmation of him in remainder # though 


after the death of tenant for life, it is the leaſe of him In 
remainder, and confirmation of tenant for life. 6 Rep. 
15. "Nel Ae , x :boog 

If leſſee for years, without impeachment for waſte, ac- 
cepts a confirmation: of his eſtate for life; by this he hath 


| loſt- the privilege annexed to his eſtate for years. 8 Rep, 


man have a rent out of the land, and he doth confirm the 
eſtate which the tenant hath in the land, the rent re- 


maineth. Lit. Yee, 537. 10 1 


Tenant for liſe makes a leaſe for years to a man, and 


after leaſes the land to another perſon for years; and 


he in reverſion confirms the laſt leaſe, and after that the | 
he that hath but a right in reverſion cannot enlarge the 


firſt leaſe, this is not good: the ſecond: leſſee hath an 
intereſt before by the confirmation of him in reverſion. 


JW, 


But in a like caſe; confirmation of the firſt leaſe, after 
the ſecond was confirmed, was held good: for the leaſe 


takes no intereſt by the- confirmation, but only to make 
it durable and effectual. Moor, c. 180. 1 fl. 296. 
Pleud. 10. * 2 | 


If a diſſeiſee confirm the land to the diſſeiſor but for 


| one hour, one week, a year, or for life, &c. it is a good 


a fee-ſimple; and if a diſſeiſor make a gift in tail, and 


1 


the diſſeiſee doth confirm the eſtate of the donee, it ſnall 
enute to the whole eſtate: alſo if the diſſeiſor enfeoffs A. 


and B. and the heirs of B. and the diſſeiſee confirms the 


eftate of B. for his life; this ſhall extend to his compa- 


nion, and for the whole fee-ſimple. Co. Lit. 291, 297, 


6 | | 

Pat where the eſtate is divided, it is otherwiſe; as if 
there be an eſtate for life, the remainder over, there the 
confirmation may be of either of the eſtates: and if the 
lefſee of a diſſeiſor of a leaſe for twenty years, make a 


—— r Ms — —— 0 


leaſe for ten years; the diſſeiſee may confirm to one of 
them, and not to the other. 1 Cro. 472. 5 Rep. 81. 
If a diſſeiſor or any other make a leaſe for years to begin 
at a day to come, a confirmation to the leſſee before the 


leaſe begins will not be good; for there is no eſtate in 
him. Co. Lit. 296. 5h 


—— 


The tenant in tail of land hath a reverſion in fee ex- 
pectant; in this caſe, the confirmation of the eſtate-tail 


will not extend to the reverſion. And if my diſſeiſor 


make a leaſe for life, the remainder in fee, and I confirm | 


the eſtate of the tenant for life; this ſhall not confirm the | 


eſtate of him in-remainder: but if I confirm the remainder - 


eſtate, without any confirmation to tenant for life, it ſhall 
enure to him alſo. Co. Lit. 297, 298. If lands are 
given to two men, and the heirs of their two bodies be- 
gotten, and the donor confirms their eſtate in the lands, 
to have and to hold to them two and their heirs ; this 
ſhall be conſtrued a joint eſtate for their lives, and after 
they ſhall have ſeveral inheritances. Co. Lit. 299. Te- 


nant in tail, or for life, of land, lets it for years, if after 


he makes a confirmation of the land to the leſſee for years, 
to hold to him and his heirs for ever, the leſſee hath only 
an eſtate for the life of the tenant in tail, c. and therein 
his leaſe'for years is extindt. Lit. /e2.-606. 


A freehold for life, and term for years, it is ſaid, can- 


not ſtand together of the ſame land, in the ſame perſon. 


1 Nel. Abr. 480. If a feme leſſee for years marries, and 
the leſſor confirms the eſtate of huſband and wife, to hold 
for their lives, by ſuch a confirmation the term will be 
drowned; and the huſband and wife are jointenants for 


their lives, Co. Lit. 300. But if the feme were leſſee 


for life, then by the confirmation to huſband and wife for 


76. Acceptance of rent in ſome caſes makes a'confirma 
tion of a leaſe: and if a man leaſes for life, reſerving 


rent upon a condition of re- entry; if after the condition 


is broken, by non-payment of the rent, the leſſor diſtrains 
for the ſaid rent, this act ſhall be à confirmation of the 
leaſe, ſo as he cannot enter. 2 Danv. $282 3964 2 1 

What a perſon may defeat by his entry, he may make 
good by his confirmation. Co. Lit. 300. But none can 
confirm, unleſs he hath a right at the time of the grant; 


eſtate of a leſſee. 2 Danv. 140, 141. And where a per- 
ſon hath but intereſſe termini; he hath no eſtate in him, 
upon which a confirmation may enure. Co. Lit. 290. 

As confirmation is to bind the right of him who makes 
it; but not alter the nature of the eſtate of him to whom 
made; it ſhall not diſcharge a condition. Popb. 5 1. It 
A. enfeoffs H. upon condition, and after 4. confirms the 


| eſtate of B. yet the condition remains: though if B. had 
confirmation of the eſtate for ever: and if he confirms the | enfeoffed C. ſo that the eſtate of C. had been only ſubject 


eftate of the diſſeiſor without any word of heirs, he hath 


to the condition in another deed; and after A. had con- 
firmed the eſtate of C. this would have extinguiſhed the 
condition, which was annexed to the eſtate of B. x Rep. 
147. A confirmation will take away a condition annexed 
by law: and by confirmation, a condition after broken 
in a deed of feoffment' is extinguiſhed, 1 Co. Rep. 146. 
Confirmations may make a defeaſible eſtate good; but 
cannot work upon an eſtate that is void in law. Co, Lit. 
2 5. : | EPS IEG STEIN 
*A confirmation of letters patent, which are void as th 

are againſt law, is a void confirmation, 1 Lil. Al. 295. 
If there be lord and tenant, and the tenant having ifſue 
is attainted of felony, if the King pardons him, and the 
lord confirms his eſtate, and the tenant dies, his iſſue 
ſhall not inherit, but the lord ſhall have it againſt his 
own confirmation : for that could not enable him to take 
by deſcent, who by the attainder of his father was diſabled. 


9 Rep. 141. | 


Grants and leaſes of biſhops not warranted by the Stat. 
32 H. 8. c. 28. muſt be confirmed by dean and chapter: 
and grants and leaſes of parſons, Cc. by patron'and'or- 
dinary. 1 IH. 297, 300, 301. Biſhops may grant 
leaſes of their church- lands for three lives, or twenty-one 
years, having the qualities required by 32 H. 8. c. 28. 
and concurrent leaſes for twenty-one years, with con- 
firmation of dean and chapter. See 1 El. c. 4. c. 19. 


If a prebend leaſes parcel of his prebendary, and the 
biſhop, who 1s patron, confirms it; this ſhall not bind the 


ſucceeding biſhop, without confirmation of dean and 
chapter, becauſe the patronage is parcel of the poſſeſſions 
of the biſhoprick ; but it ſhall bind the preſent biſhop, 
Se. 2 Danv. 139. If a parſen grants a rent, the con- 
firmation of the patron and biſhop, is ſufficient without 
the dean and chapter, and ſhall be good againſt the ſuc- 
cefſor biſhop. ' [5id. 140. The dean of Wells may paſs 
his poſſeſſions, with the aſſent of the chapter, without 
any confirmation of the biſhop. © 131d. 135. Leaſes of 


' biſhops are afirmed ex afſenſu & conſenſu decani & totins 


capituli, A confirmation is in nature of a releaſe, and in 
ſome things is of greater force: and in this deed, it is 
ood to recite the eſtate of the tenant, as alſo of him that 
is to confirm it; and to mention the conſideration, the 
words ratify and confirm, are commonly made uſe of; 


y but words give, grant, — Oc. by implication of 
h h 


law, 
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law, may edure as «confirmation. | 1 Inf. 295. W/ 
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* © \ v.15 48 11 oo * 1 
tion of difbeps, ſee Black. Com. 1 V. 378, 


As to cenfirmat 


« 


f Confiſcate, From the Lat. confiſcare, and that from 


Asen, which tignifies metonymically the Emperor's trea- 


ſure: and as the Romans ſay, ſuch goods as are forfeited 


to the Emperor's treaſury for any offence are bona confi/- 
cata, ſo we ſay of thoſe that are-forfeited-to our King's 
Exchequer. And the title to have theſe goods is given to 
the King by the law, when they are aer claimed by ſome 
other: as if a man be indided for ſtealing the goods of 
another perſon, when they are in truth his own proper 

s, and when the goods are brought in court againſt 


Rim, and he is aſked what he ſays to the ſaid goods, if 


he d:/clarms them, he ſhall loſe the goods, although that 
afterwards he be acquitted of the felony, and the King 


ſhall have them as confiſcated; but it is otherwiſe if he do 


not diſclaim them. It is the ſame where goods are found 


in the poſie6.on of a felon, if he di/avows them, and af- 


terwards is attainted for other goods, and not for them; 
for there the goods which he d;/awows are conſiſcate to the 
King; but had he been attainted for the ſame, goods, 
they ſhould have been ſaid to be forfeited and not conf/- 
cate. So if an appeal of. robbery be brought, and the 


plaintiff leaves out ſome of his goods, he ſhall not be re- 
_ ceived to enlarge his appeal; and foraſmuch as there is 


none to have the goods ſo left out, the King ſhall have 
them as confi/cate, according to the rule, Zuod non capit 
chrifius, capit ſſcus. Staxnd. P. C. lib. 3. cap. 24. 

Goods confiſcated are generally ſuch as are arreſted 
and ſeized for the King's uſe: but. confi/care and fori/- 
facere are {aid to be Synonyma; and bona confiſcata re bona 


370. 


Els. 2. Se. and Recuſant. £ (64: £5. x <2 +4 

Conktrairie, {(coxfraternitas) A fraternity, brotherhood, 
or ſociety; as the confrairie de St. George, or les chewa- 
Tiers de la blen gartier, the honourable ſociety of the 
knights of the garter. gs | 4 

Contreres, {coxfratres) Brethren in a religious houſe; 
Fellows of one and the ſame ſociety. Stat. 32 Hen. 8. 


Confuſion, preperty by—Where goods cf two perſons 


Confozmity to the church of England. See Stat. 1 


forifata, 3 Tnft. 227. See Blaci. Com. 1 J. 299. 44. 


are ſo intermixed, that the ſeveral portions can no longer 


be diſtinguiſhed, if the intermixture be by conſent, it is 
ſuppoſed the proprietors have an intereſt in common, in 
proportion to their reſpective ſhares: but, if one wilfully 
intermixes his mony, corn, or hay, with that of another 
man, without his approbation or knowledge, or caſt gold 
in like manner into another's melting pot or crucible, 
our law does not allow any remedy in ſuch caſe; but 
gives the entire property, without any account, to him, 
whoſe original dominion (or property) is invaded, and 
endeavoured. to be rendered uncertain, without his own 
conſent. Black. Com. 2 V. 405. 

Congeable, (From the Fr. conge, i. e. leave or per- 
miſſion) Sigviſies in our law as much as lawful, or lawfully 
done, or done with permiſſion: as entry congeable, &c. 
Lit. ſee. 420. . | 

Conge d'Fccozder, Fr.] Leave to accord or agree, 

mentioned in the ſtatute of fines, 18 Ed. 1. in theſe words. 
When the original writ is delivered in the preſence of 
the parties before juſtices, a pleader ſhall ſay this, Sir juſ- 
tice, conge 4 accorder; and the juſtice ſhall ſay to him, 
What ſaith Sir R. and name one of the parties, &c. 


Conge d'Eſlire, Fr. i. e. leave to chooſe) Is the 


King's licence or permiſſion ſent to a dean and chapter to 
proceed to the election of a biſhop, when any biſhoprick 
becomes vacant. According to Gwyn, in his preface to 
his Readings, the King of England, as ſovereign patron of 
all biſhopricks, and other eccleſiaſlical benefices, had of 
ancient time free appointment of all church dignities, 
when ever they became void, inveſting them firlt per ba- 
culum & annulum, and afterwards by his letters patent; 
and in proceſs of time he made the election over to others, 


under certain forms and conditions; as, that they ſhould 


at every vacation, before they. chooſe, demand of the 
King conge d gſire; that is leave to proceed to election, 


NP 


[ 


and then, aſter the elegion, to crave his royal. aſſens,' Cc 
And he affirms that King Jobi was the firſt that granted 
this: which was afterwards confirmed by. Set, af. 1. 
3 Ed. I, cap. 1. And by Articuli Cliri; 25 £0. 3, caps 1+ 
All the prelacies in Fagland were conferred at the plea- 
ſure of the King, and the perſons jnveſted by the King's 
delivery of a ſtaff and ring, till 4rchbihop 4n/elm denied 
this royal prerogatives and prevaited- with Pope Paſchal 
to abrogate this cuſtam by a ſolemn canon: after which, 
the fest biſhop who camè in by a regular election, was 
Roger biſhop of SaliBury, anne 3 Hl. . 
By ſtatate, no man is to be preſented to the ſee of 
Rome for the dignity of a biſhop, &c. but election is to 
be by the King's conge 4 gſlire, or licence, to elect the 
perſon named by the King; which the dean and chapter 
muſt do iu twenty days, or they will incut a premunire 2 
and if they fail to make election, the King is to nominate, 
c. by his leiters patent. 25 fl. 8. c. 20. The 1 4. 
6. c. 6. ouſted the writ of conge 4"eflire, and impowered 
the King to collate to an archbiſnhoprick or biſhoprick, 
abſolutely by letters patent. But this ſtatute. was repealed 
by 1 M. cap. 2. though the election by conge-d*s/lire,. as 
now made, ſeems to be little more than form: See 8 El. 
c. 1. and 39 EI. c. 8. aud.'/Black, Com. 1 V. 379, 382. 
4 F. 414. IETF PET Ja £t S643 £53: .5 f 
Congius, An ancient meaſure, containing about a gal- 
lon and a pint.— Et reddat quingue congios ceræ tf unum 
Yaromell;, &c. Charta Edmondi Regis, anno 946. 
Coningeria, A coney-borough, or warren: of conies, 
en dicunt, quod idem dominus poteſt capere in duabus 
coningeriis: nas habet infra, &c. 100 euniculos per annum, 


| & walet guilibet cuniculus 2d. Inquif, anno 47 H. 3. 


Conjugal rights. A ſuit for reſtitution of conjugal 
rights is one of the ſpecies of matrimonial cauſes: and 
is brought when either the huſband or wife is guilty of 
the injury of /ubrradion, or lives ſeparate from the other 
without any ſufficieat reaſon; in which caſe the. eccle- 
faſtical juriſdiftion will compel them to come together 
again, if either- party be weak enough to defire it, con- 
trary to the inclination of the other, - Black. Com. 3 V. 


94- | 8 a YR + 
Conjuratio, Is an oath; and conjuratus, the ſame with 
conjurator, Viz. one who is bound by the ſame oath, Con- 
Jurare is where ſeveral affirm a thing by oath. Men. 
„„ , of nrglls ade anode 45, 

Conjuration, (corjuratio) Signikes a plot or compact 
made by perſons combining by oath, to do any public 
harm: but was more eſpecially uſed for the having (as was 
ſuppoſed) perſonal conference with the devil, or ſome evil 
ſpirit, to know any ſecret, or effect any purpoſe. The 
difference between conjuration and witchcraft was ſaid to 
be, that a perſon uſing the one endeavoured by prayers 
and invocations to compel the devil to ſay or do what he 
commanded him, the other dealt rather by friendly and 
voluntary conference, or agreement with the devil or 
familiar, to have his deſires ſerved, in lieu of blood or 
other gift offered. Both differed from enchantment or 
farcery ; becauſe they were ſuppoſed to be perſonal con- 
ferences with the devil, and theſe were but medicines and 
ceremonial forms of words uſually called charms, without 
apparition, Coavel. - | 1 

Hawkins, in bis Pleas of the Crown, lib. 1. p. 5. ſays, 
that conjurors are thoſe who, by force of certain magick 
words, endeavour to raiſe the devil, and oblige him to 
execute their commands, Witches are ſuch who by way 
of conference bargain with an evil ſpirit, to do what they 
deſire of him: and Sorcerers are thoſe, who by the uſe of 
certain ſuperſtitious words, or 'by the means of images, 
c. are ſaid to produce ſtrange effects, above the ordinary 
courſe of nature. All which were anciently puniſhed in 
the ſame manner as hereticks, by the writ ds heretico com- 
burendo, after a ſentence in the eccleſiaſtical court: and 
they might be condemned to the pillory, &c. upon an in- 
di&ment at Common law. 3 1nft. 44. H. P. C. 38. 

The Stat. 1 Zac. 1. c. 12. againſt conjuration and avitch- 
craft is repealed ; and no proſecution ſhall be commenced 
on the ſame: but where perſons pretend to exerciſe any 
kind of witchcraft or conjuration, &c, Or undertake to tell 


fortunes, or from their ſkill in any crafty. ſcience to diſ- 


cover where goods ſtolen or loſt may be found; upon con- 
viction, 
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4, to ſaye the penalty of 8 bond, both the maſter and feta 


once/.in every quarter, in ſome market-town, and | vant may have their ſeveral actions on the caſe for the 
54 tor yer e | ſeverl wrongs they have thereby ſuſtained ; per G 
e 3 A. 48, 46. H. eee. 2 Bull. 344. Hill i Jar. in Cafe of Boerard v. 
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government. See King, and Black. Cont. 2 V. 48, 242. | 35 rh add. hall . = 
%% wiptoned. in Ry: Offer 4 | Cre. 7: geg. Hill. 15 Jac. B. R. in Coe of 5 
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Black. Com. 2 . 232 WTO 90; oP e e BOO i 65 5 E be maſter loſes the ſelling of 
Conſanguinity; /con/anguinizas) Ts a kindred by blood | Cre. J. 567. pl. 4. Paſth 3 2 ON _ — org 1 
or birth: as affinity is a kindred by marriage: and it is Taylor. A. breaks the fence of B 57 which prong bs ; ö 
conſiderable in the diſcent of lands, who ſhall rake it as | into C.“ ground, C. ſhall have caſo apal 1 5 of, 
next of blood, &c, And alſo in adminifirations, which | treſpaſs. Per Roll. Sty. 131 e g — 2 } 
ſhall be granted to the next of kin. Vide Black. Com. | the Caſe of Sir A. A. Couper v. St. Fob 255 TA rave _ | 
1 J. 434. 2 V. 202. and a very excellent table of con- horſe by which be runs on B. „ een. AA., "Tears my" 
a, ß, bar Pw th ot oder bogey if fare [ 
 Conlllencts cpurr of. N are courts for recovery 7 Gib bos v. * Ns bh "Ng we 3 B. R. in Caſe 1 
of ſmall debts, conſtituted by act of parliament, in Len- He that makes 'n bi EI e [| 
don, and Weſtminſter, &c. and other trading and populous harm, N ry U 2 5 8 his field muſt ſee that does no 1 
diſtricts. See Black. Com. 3 V 81z CGG. „„ anſwer the damage if it doess but if a fud- 1 
Conlecration, See Biſhops, Churth. — Wes 110 5 5 he cannot ſtop, it is a matter of 1 
"Conſent, ln all caſes when any ebing executory is | 9 Will, 3. f. K. Farbe a — —. il 
created by deed, it may, by conſent of all perſons that | Sea of a ſavog nne 7 PET E. „ if 
were parties to the creation of it by their deed, be 4. to keep him up, and * P 2 F: 49% 7 Peril bl 
feated and annulled, and therefore 'it was ſaid, that J querices of his getting looſe ; per Ra | 1 Ch ; whe r= 1 bi} 
warranties, recognizances, rents, charges, annuities, co- 187. Mich. 4 Geo. 2. B. R ns COM * apr if 
venants, leaſes for years, uſes at Common law. c. Huggins, See Black. n Has —_” 1 
may, by a defeaſance made with the mutual conſent of Confervator, (Lat.) a 9 Wer 3 Wit 
all that were parties to the creation of them by deed,” be | tainer; or a ſtandin Ke * L e 1 
annulled, diſcharged, and defeated. 1 Nep. 113. Hill. as a e ho ty wy en and appointed | 
a. kn. is dior Cale. ren T3 rg ml? bn pang compoſe and adjuſt" differences that 1 
2 7. f 0 p | g a , 8 4 ' . 4 11 
| A_ conſent ex poſt facto is not of any fignification; | 513. Tg 22 e 84 Ferd. . "a 
for it cannot be had for things which cannot be other- Con . 1 
wiſe; per Vaughan Ch. J. Med. 312. Paſch. 22 Car. 2 iy N. J AN 25 oo Peace; (conſervator wel cor 1 
in Cbanc. in caſe of Fry v. Porter. e, Woes 1d ee kept wel * e Fog charge to ſee the King's 1 
The conſent of the heir makes good a void deviſe. That before ths 1 : f mere tengo CO . 1 
Cbanc. Cafes, 7 rin. 23 Car. 2. Lord Cornbury v. Middleton,” | of the peace, there 93 0 abe Dat — cnn Es: 1 
1 C. C. 208. Conſent of remainder- man for life, tho but | mon law Lad intereſt in keepin pt onde * 12 e e 1 
vurbal, is binding, and decreed to confirm building of had that charge by te CTY 1 zei ſome where- Ki 
leaſes 8 2 Chan, Caſes 28. Paſcb. 32 Car. 2. King by this fervice Ge. And oy omg lands of the " 
idney v. The Earl of Leicefler, Conſent 7% à trial of a | their offices which they bots and ſ. 15 3 oy os 
title to land in another county than where the land lies will | ſame, that they were nevertheleſs called b 2 wi i 
not help, it being an error, though ſuch conſent be of | their office only: alfo fi had i 7 cnc Bame of 1 
mL. a „ Paſte F | y: alſo ſome had it ſimply, as of itſelf, | 
o c r [| 
A burgeſi of a corporation conſenting to be turned out | conſervator of hes ace i - "Coy: s bt 
from his burgeſs's place, and the common council of the office. 4 Inft. * 2 33 da » by virtue of his is 
corporation removing him accordingly, does not amount | law are conſervators of the «iÞo 3 = e a " 
to a reſignation, and a peremptory mandamus was granted | Common law were conſt peace; and conflables, by the 1 
in des lin, Hobs I 8. BE 8 e 3%: eee Ll 
The 2ucen v. Mayor of Glouceſter. ; N 28 N gs conſervators of the peace, as they 1 
„ _ | | e juſtice, wal © SRL ng By 
Conſequential /-/*s or damages. It is a fundamental | © SIS bn: Bo bs” 157 85 Fg 
principle in law and reaſon, that he who 8 the fel ai; Fibel 60e > be 4 on 3 — ns i 
wrong ſhall anſwer for all conſequential damages. 12 l ane N sf wb: S ogg within all his do- 1 
Med. 639. Per cur. Hill. 13 Will. 3. in caſe of Reſuell | peace kept AF 0 cokith ſack, re Arann 3 Hl 
b. Price; (nt this die of Matten,) "Though 1 | aſnatly called the Kb Peres. The ab hence it is it 
man does a lawful thing, yet if any damage do thereby | or Keeper, the Lord Treaſurer, th Lord oy rn i 
befal another, he ſhall anſwer if he could have avoided it; | of Exzland the Lord Mareſchal , d Lo + * fs 
and this holds in all civil caſes. As if a man Hops a tree, | ſtable of Eu land, (when any ſu h yaw 2 High Con- py 
and the boughs fall upon another z/o invite, yet an | and all the jadtiess of the * by 25 w e being) bit 
action lies, So if a man boots at Butts, and hurts ano- tue of their offices), and the M * f the 1 1 
ther unawares. So if I have land thro? which a river runs | ſcription), are neral coals 4 of ho e li 
2 "ow Ti ang I lop the ſallows growing on the river | out the whole W and an 1 * [| 
e which accidently „ep the water ſo as your mill is bin- | i 5 SO Pay” r 6:0 1 
dered. So if I am bites my own winks AT * piece of 1 at y Fer to keep it: the other bt 
timber falls on my neighbour's houſe, and breaks part of it. | alſo a conſervator of th wn courts. © The Coroner is 1 
So if a man aſſaults me, and 7 lift up my flaff to defend is allo the Sheriff r "dr ere i 
myſelf, and firike another in lifting it up; but it is other- | nizance or ſecurity ſor the * —— th _ *+5.4 lit 
wiſe in criminal caſes, for there aus nen facit reum niſi | men, and the like, a * xy he b Nee ity 
mens fit rea. Per Raymond J. Arg. Raym. 422, 423. Hill TT the; - 141 alſo conſervators of the peace its 
33 & 34 Car. 2. B. K. FCC ( ²˙Üü. Woe Way pppatbnd- all " 
If I have a pond, I cannot ſo let it out that it ſhall | ſureties for Melt yours wy 223 r ee won | | 
drown my neighbour's land. Arg. Hee. 119. cites 6 F4. | Confervatoz of iche Truce and S IF — fl 
4. 6. If a ſtranger drive my cattle upon your land, whereby | Ceonſerwator induciarum & ſal nan Morey 1 
they are diſtrained by you, I ſhall recover againſt the | an officer appointed b 95 Ki. * —— 5 condutuum) Was f 
ftranger for this diſtreſs by you ; per Baron Alibam, Arg. | charge was NN 1 
2 67. cites 9 Ed. 4. 4. A /mith pricks the horſe of a King's truce and ſafe endesa 2 . 88 > ng — 1 
ervant being on his Journey to pay money for his maſter | the liberties of the cinque ports, as the admirals * 1 | 
| | F | 
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joined to couſ 


1 loſs. . Hob. 4 10 Rep. 76. | 
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1 Lill. 297. A conſideration mult be lawful, to ground 


> Þ 3 
1 ods ran n: died „ bad 


ably were wont to do, and ſoch. * 
elared 3 Mn, fc. 6. Two men 8 280 60 
eryators of the truce. as afloczares j 20 


mal- 
ters of ſhips ſworn not to attempt any thing” againſt the 
truce, Se. And letters of, requeſt and of marque, were to 
be granted when truce was broken at ſea, to qake * 
tution. Stat. 4 H. Ff. c 7+. See Black, Com, 4 f. : 


#\ 


There was anciently a cox/erwator. of the prigilgs of the. | 


Piojpitailers and T emplars, Welt. 2, c. 43. And the cor- 
poration of the great level of the fens conſiſts of a, gover- 
nory fix bailiffs, cwenty conſervators, and commonalty, 


Stat; 15 Car +24 C. h * 5 | 1 1 i 13 * 1 * 4 1 
5 * . \ 
Confidcravio — l, Is often mentioned in law plead- 


ings, and where matters ate determined by the court. [do | 


conkderatom' e per euriam, 1. . herefore it is conſider- ö 
ed and adjudged by the, court 3 for copfigeratio_curie 1s 
the judgment of the court. In the entry of a judgment 
for debt, it concludes thus: Jdeo conſideratum eſt per 
cur. quod pred. Al recuperct verſas prefat. B. debitum 
luniz, rechen, Co pre dampnis ſuin, Ce: quam pro miſ. & 


»T 


cuſtag*, Sc. et pred. E in id, . 


„ 
Conũdetation, (confideratio) Is the material cauſe, or 


„ pra gu, of an) contract 5 without which it will not be 
— ry OR binding: his conſideration. is either cue 
preſtd a as when a mag bargains to give ſo much, for a 
thang. bought. or. to ſell his land for 1 004. or graph, it 
in exchange for other lands; or where I promiſe t at if 
one will marry my daughter, or build me a houſe, Se. 1 
will give him a certain ſum of money; or one agrees for 
265. to do a thing. Or it is implied, when the law itſelf. 
enforces a conſideration; as where a perſon comes to an 
ing, nd there. flap ing eats and drin bo and takes lodg- 
ing for himſelf and horſe, the law preſumes he intends to 
pay for both;- though. there be no expreſs contract for it ; 


and therefore if he diſcharge not the houſe, the hoſt may 


. 


ſtay his horſe s. and:ſo if a taylor makes a garment for ano- | 


ther, and there is no expreſs agreement what be ſhall have 
for ãt q be may keep the clothes till he is paid, or ſue the 

for the ſame. ; 5 Rep. 19. , Plozud. 308. Dyer 39, 
337. Alſo there is 4 canſjderation of nature and blood; 
and valuable canfideration in deeds and conveyances: 
but: ifa man bei ipdebted to divers others, and in con- 
ider ation ef nathtal affection, gives all his goods to his 


ſon, or other relation, this ſhall be conſtrued a fraudulent | 


gift, within the. Stat. 13 Elix. c. 5. becauſe that act 
intends à valuable conſideration. Teras de Ley. 8 

-: Confiderations ↄf natural love, affection, marriage, Tc. 
are gard to raiſe. uſes ta a man's family: if the uſes are 


limited to a ſtrapger, then it muſt be for a valuable con- 
fideratian, not fer Jaye, affection, Sc. 1 If. 271.1 | 3 
property. See Extinguiſpment. 


Rep. 176. A fale can never be without. a valuable con- 


ſideration : though the law eſtabliſhes free gifts without 


the fame. Ney's Max. 87. Heb. 230. A. conſideration 


it is done; by. reaſon of the charge or trouble of him 
who doth it. Cro. Car. 8. If a perſon hath diſburſed 
ſeveral ſums for another, without bis regzefi, and after- 
wards ſuch other ſays, that in conſideration he hath paid 
the ſaid ſums for him, he promiſes to pay them: this is 
ns conſideration, - becauſe it was executed before. But it 
will be otherwiſe, if the ſums were paid at the requeſt of 
the other. Moor 220. Cre. Elix. 282. A mere volun- 
tary curtefy will not be a good conſideration of a pro- 
miſe : but the value and proportion of the conſideration 
is not material, 10 waintain an action; for a ſhilling or 
a penny, is as much binding as 100/. 2 in theſe 
caſes, the jury will give damages proportionably to the 


A conſidetation that is void in part, is void in the 
whole: and if two conſiderations be alledged, and one 
of them is found falſe by the jury, the action fails. Hob. 
126. Cro. Elix. 548. But if there be a double conſi- 
deration, for the grounding of a promiſe, for the breach 


whereof an action is brought; though one of the con- 
ſderations be not good, yet if the other be good, and the 


promiſe broken, the action will lie upon that breach: 


for one conſideration is enough to ſupport the promiſe. 


an unit. 2 Lew. 161. Where conſiderations are va- 


luable, and oonfill of two or more parts, there the per- | 
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chancellor is the judge of this court, ſ 
in the Civil and Canon law : and in places of the dio- 
ceſe, far remote from the biſniop's conf/tory, the biſhop aps 
points a commiſſary (commiſſarius forantus)'to judge in all 
cauſes within a certain diſtrict, and a regiſter to enter his 
decrees, Sc, 2 Rol. Abr. 286. Seld. Hift. of Tithes, 413; 


„ 


PF 


v 5 * - * ; 
* 
* . | | | 
* 3 4 : 1 ' 
w ; 


(rin of very” pet ge 6" e Ou Be: 
$79. , Jn cake deed e e be ads of Idds3 "dr a 
agg recovery be paſſed,” and no. confideration is'exs 
* in the deed, ct for the dbingtheredf, it ſhalf de 
intended by the law, that it was made in truſt} for the uſe 
e the feolfor or haue for ie Ml" be preſtie®'bs 
would nor. part with his land without à confideration; and 
yet the deed all be conktrued to 57 (oiterbing; and 
e molt reaſonable. ' 1 Li, Abt. 299. 
| Conſflgn, 1s a word uſed by merchants, where goods 
over to a fattor,  &c.” Lex 
„S in,, tag $99 255 


* 


72 aſſigned or delivered 
| Confilium, (iet cmi; Was a time alfowed for one 
accuſed to make his defence, and anſwer the charge of the 
accuſer—[n aliis puærat accuſatus cohſilium, & Habe ab 
ety & paribus fuir, quod wth jute diket Mftnde, oc. 
H. 1. c. 46. It is now uſed for a ſpeedy day appointed 
to argue a demurrer; which the cdurt grants after the dee 
— Joined on reading the record of the cauſe, Se. 


r . 
See Black, Com. 4 J. 3. 
Condmili calu, writ of f in. A writ of entry. 
This and the writ in c proviſo lay not at Common law, - 
but are given by ſtatute, Goc. 6 EZ; 1. 6. 7. arid Wife. 2. 
13 £8. 1. c. 24, for the reverſioner after alienation; but 
Paring the life of the tenant in dower, or other tenant for 
life, ſee F, V. B. 205, 206. Black. Com. 3 V. 1830 u. 
| Conſiſtoz, A magiſtrate ſo called: regibur Rogers de 
Gant, Willielmo conſiſtöre 7 Fc. © Blount. 
| . Conliozy, (confforium) Signities as much as pricto- 
rium, or tribunal: it is commonly uſed for à council- 
bouſe of eceleſiaſtical perſons, or place of juſtice in the 
ſpiritual conrt a ſeſſion or aflembly of prelates. And 
every archbiſhop and, biſhop of every diogeſe hith à con- 
fitory court, held before his chancellor, or commiffary in 
his cathedral church, or other convenient place of his dio- 
ceſe, for ecciefraftical cauſes. 4 1/7. 338 The bilkop's 
ppoſed to be ſkillet 


- 
Re 


A 1 WS DE ps : 
Coiiſolidation, (conolidatis) 1s uſed for the unidhiy ef 


two benefices into one. Stat. 37 H. 8. c. 21. W 


union is to be by the aſſent of the ordinary, patroti'and 
incumbent, c. and to be of ſmall churches lying neat 


together. Vide Church. This word is taken from the 


o 


#7 


1 Conſpiracy, (conſpiratio) Is uſed for an agreement of 
two or more perſons falſly to indict one, or to prociite him 


ought to be matter of profit and benefit to him to whom | to be indicted of felony ; who, after acquitral, ſhall have 


writ of conſpiracy, See 33 Eau. 1. flat. 2. 4 Ed. 3. c. 


11. 3 Hen. 7. c. 13. 1 Hen. 5. c. 3. & 18 Hen. 6. . 
12. And writ of conſpiracy lies for him that is indi&ed 
of a treſpaſs, and acquitted, though it was not felony © 
alſo apon an indiétment for a riot. 2 Mad. 306. 5 
Mod. 405. Where a man is falſly indicted of any crime, 
which may prejudice his fame'or reputation ; and though 
it doth not import ſlander, if it endangers his liberty; or 
if the indictment be injurious to his property, &e. writ 


| of conſpiracy lieth, 3 Salk. 97. But though a conſpi- 


racy to charge falſly be indictable, yet the party ought to 
ſhew himſelf to be innocent; and the writ of conſpiracy 
lies not without an acquittal, Mod. Caf. 137, 185, 186. 
Not only writ of conſpiracy, which is a civil action at the 
ſuit of the party ; but alſo ation on the caſe in the na- 
ture of a writ of conſpiracy, doth lie for a falſe 'and ma- 
licious accuſation of any crime, whether capital or not 
capital, even of high treaſon; and though the bill of in- 
dictment is found: ;gnoramus, or it does not go ſo far as an 
indictment. And the ſame damages may be recovered in 
ſuch action, as in a writ of conſpiracy, where the party is 
lawfully acquitted by verdict. 1 Rol. Abr. 111, 112. 
9 Rep. 56. See Gilb, Ca. 185, 10 Med. 148, 214. 
Sali. 15. An action on the caſe is preferable, as'being 
more in uſe, and the proceedings eaſier, and not attended 
with ſuch niceties as conſpiracy. . a a 
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If one falfly and malicioufly procure] another to be är. 
reſted, and brought before a juſtice of peace to be examined 
concerning a felony, C. on purpoſe to vex and dilgrace ! 
him, and put bim to charges and trouble, although he 


» 


fully acquitted, as he ought ro do in a writ of conſpiracy : 
bat he muſt aver that the accuſation was fal/e& maiitio/e; 
which words are neceſſary in the declaration; and it muſt 


appear that there was no ground for it. And as an action * 


rhe cafe may be proſecuted againſt one perſon, where the 
writ of conſpiracy or indictment doth not lie but agaiaſt 
two, this action is moſt commonly brought. 1 Da#v. 
Abr. 268, 213. 2 . 562, 638,  _ 

Conſpirators may be indicted at the ſuit of the Kingz 
and at the Common law, one may prefer an indiftment 
againſt conſpirators, who only conſpire together, and 
nothing is executed : though the conſpiracy ought to be 


| 


is not indiQed for the ſame, yet he may have an a&ior | 
on the caſe; in which be need not aver that he, was law- 


declared by ſome act, or promiſe to ſtand by one another, 


&c. But a bare conſpiracy will not maintain a writ of 
conſpiracy, at the ſuit of the party, becauſe he is not 
damaged by it; though it is a ground for an indict- 
ment. 9 Rep. 56. 2 Rol. Aör. 77. If the defendants 
can ſhew any foundation or pore cauſe of ſuſpicion, 
they ſhall be diſcharged: and if a man hath good cauſe 
vf ſuſpicion that a perſon is guilty of felony, and cauſes 
him to be indicted, in proſecution of juſtice, ' aftion of 
conſpiracy will not lie: but it is otherwiſe if the proſe- 
cutor impoſes the crime of felony, where no felony was 
committed. 1 Rol. Abr. 115. and Rep. 438. | 
An action lies not agaiaſt a juſtice of peace, who ſends 
out his warrant upon a falſe accuſation; but it lies if he 
makes it out, without any accuſation. 1 Leon. 187. 
Conſpiracies ought to be out of court; for if a proſecu- 


tion be ordered in a courſe of juſtice, and witneſſes ap- | 


pear againſt a party, &c, there ſhall be no puniſhment: 
and if perſons acted only as jurors in a criminal matter, 
or judges in open court, there is no ground for proſecu - 
tion. S. P. C. 173. 12 Rep. 24. If all the defendants 


but one are acquitted on indictment for conſpiracy, that 


one muſt be acquitted alſo; becauſe one perſon alone can- 
not be indiRed for this crime: and huſband and wife, 
being but one perſon, may not be indicted for a conſpi- 
racy. 2 Rol. Abr. 708. (This muſt mean, without ſome 
other perſon being joined with them.) The acquittal of 
one perſon is the acquittal of another upon indictment of 
conſpiracy. 3 Med 220. (i. e. where only two are indicted, 
and it is not laid or proved that they conſpired with others, 
unknown.) Though where one is found guilty, accord- 
ing to the opinion of the Lord Chief Juſtice Hale; if the 
other doth not come in upen proceſs, or if he dies pending 
the ſuit, judgment ſhall be had againſt the other. 1 Vent. 
234, Writ of conſpiracy was brought againſt two perſons, 
and one found Not guilty ;. the other ſhall not have judg- 
ment: but in a&#ion onthe caſe, it had been good. Cre. Elix. 
701. If the parties are found guilty of the conſpiracy, upon 
an indictment of felony, at the King's ſuit; the judgment 
is, that they ſhall loſe their fran+ /aw (which diſables them 
to be put upon any jury, to be ſworn as witneſſes, or to 
appear in perſon in any of the King's courts) and that their 
lands, goods and chattels be ſeiſed as forfeited, and their 
bodies committed to priſon ; which is called a willaznous 
judgment. 2 Infl. 143, 222. Crompt. Juſt. 156. 8 
The matter of the conſpiracy ought to touch a man's 
life, where this judgment is impoſed. 1 Hawk. P. C. 193. 
For conſpiring to charge a perſon with poiſoning another, 
fc. one of the parties was fined 1000 1. and ſome others 
had judgment of the pillory, and to be burnt in the cheek 
with the letters F. and C. to ſignify falſe conſpirators, 
Moor. 816. Fine and impriſonment is the.uſual puniſh. ' 
ment at this day on indictment for "con/diracy: and on 
writ of conſpiracy, c. the party ſha!) be fined, and 
render damages. There is a conſpiracy to maintain ſuits 
and quarrels ; and of victuallers, to ſell their victuals at 
certain prices; of labourers and artificers, Ic. puniſh- 
able by ſtatutes 33 Ed. 1. fl. 2. 2& 3 Ed. 6. c. 15. 
 Conſpirators, (conſpiratores) By 33 E. 1. fl. 2. are 
defined to be thoſe that do bind themſelves by oath, co- 
venant, or other alliance, that every of them ſhall aid the 
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other fallly and maliciouſly to indidt perfons ; or falſty td 
move or maintain pleas, He. And ſuch as tetain men in 
the country, with liveries, or fees, to maintain their 


malicious enterpriſes, which extends as well to the takers 


| a> the givers; and ſtewards and builiffs of great lords 


who, by their office or power, undertake x0. bear and 
maintain quarrels, pleas or debates, that concern other 
parties than ſuch as relate to the eſtate of their lords or 
themſelves, 2 ff. 384, 562. And againit conſpira- 
tors, falſe infotmers and imbracers of inqueſt, the King 
bath provided a writ in the Chancery ; and the juſtices of 
either bench and joſtices of afſiſe, ſhall, on every plaint, 
award inqueſt thereupon. Sar. 28 E. I. c. to, From 


3 Maintenance pr champerty. 9 7980 theſe, there are 
conſpirators in treaſon; by plotting againſt the povern- 
ment, Ce. See Tag 1 3 : ; n W. 

Concpiratione, Is a writ that lies againſt conſpirators. 
e COLES LES e ee 
Conttabie, (conflabalarius) is a Saxon word, compound- 
ed of Coning, i. e. king, and faple, which ſignify the lay 
or hold of the Bags This word is diverſly uſed in our 
law; firſt for the lord Conffable of England, whoſe power 
was anciently ſo extenſive, that ſome time ſince that office 
bath been thought too great for any ſubjea ; unleſs at the 


reign of Henry the Fourth, the Lord North was made Lord 
conftabl: for life: and this office being formerly of inhe- 
ritance, by tenure of certain manors, the line of the Be- 
buns, Earls of Hereford and Eſſex, enjoyed it in right of 


terwards it came to the Szaffords, and Dukes of Buckinghar 
as heirs general of them; but Edward Duke of Bucking- 
ham being attainted of high treaſon, anno 13 H. 8. this 
office became forfeired to the crown, and ſince that time 
it was never granted but pro bac vice, to be exerciſed at a 
coronation, &c, | . 

The power and juriſdiction of the lord high cenſtable, 


having precedence of the earl marſhal in the marſhal's 
court: but the con/able of England is by Tome of our books 
alſo called marſbal; who takes cogniſance of all matters 
of war and arms, and had originally ſeveral courts under 
him ; but has now only the Mar/bal/ea; and his office is 
in force both in time of peace and war, ſo that though 
| the lord coaſtable had the precedency, yet the court held 
before them was called the marſhal's court. See Lex 
Conſtitutionit, p. 175, 176. Of this officer or magiſtrate, 
Gwin ſaith to this effect: The court of the conſtable and 
marſhal determineth contracts touching deeds of arms out 
of the realm upon land, and handleth things concerning 
war within the realm, as combats, blazons of armory, 
te. which cannot be determined by the Common law ; 
by, theſe matters is commonly guided by the Civil 
aw. | | 

By ſtatute, the con/table of England hath cogniſance of 
things concerning arms aud wars, which cannot be diſ- 
cuſſed by the Common law: and when a plea is com- 


tried at the Common law, the party grieved ſhall h 

privy ſeal to cauſe the conſtable WI — to 0% ty = 
it be decided by the King's counſel whether it may be 
tried there or at the Common law, 13 K. 2. c. 2. The 
conſtable and marſhal ſhall not have cogniſance of pleas or 
ſaits that ought to be tried at Common law. Stax. 8 K. 2. 
c. 5. Appeals of things done out of the realm, are to 
be tried by the conſtable and marſhal of Zugland. 1 H. 4. 
c. 14. And if a man be wounded on the high ſea, and 
die of the ſame wound in a foreign country, though this be 
done in the ſeas belonging to Englaad, yet it cannot be in- 
quired of by the Common law, becauſe it is not within any 
of the counties of this realm: neither can the admirat 
hear and determine this murder; for though the ſtroke was 
within his juriſdiction, the death was infra corpus comita- 
tut, whereof he cannot inquire: nor is it within the Sar. 
27 H. 8. c. 4. becayſe the murder was not committed on 


| 


the ſea. But by Str. 13 R. 2. fl. 1. c. 5. The conſtable 
| . Iii | and 


the deſcription of conſpirators, in ſeveral of our old . | 
books, conſpiracy is taken generally, and confounded 


King's coronation to compleat the grandeur of that cere- 
* mony, and for the antient trials by combat, r. Ia the 


the manors of Harlefield, Newman, and Witenhurſt, and af. 


was the ſame with the earl marſbal, and he ſat as judge, 


menced before the cenffable and marſhal, which may be 
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and marmal may hear and determine the, ſame} $1 
dare ant deer of inal aches fad 
V 

Tuc office of cenfable of England is ſaid to conlift in tbe 
tte of the common. peace of. the land, in deeds af arms 
end matters of war! and there is 2 conflable V ebe Tour 3 
a conſtable of Dover caſtle and of divers other callles; but 
theſe are more properly called cafellares. | Out of the high 
magiſtracy of K conſtable of England (l 78 Lambard) ere 


* 


drawn thoſe inferior confables, which we. call conſtables of 


burdreds and franchi/es; and the ſtature of i COL | day.,they are. uſually elected | by, il 


E. 1. appoints for copſervation of the peace, and view 
of amour, two conflables in every hundred and franchiſe, 
who in Baris are called conflabularii capitale, high con- 
fables; becauſe continuance of time, and increaſe of peo- 
ple and offences, have under theſe made others neceflary in 
every town, called petty conflabler, in Latin fub- confla- 
bularit; which are of like nature, but of inferior authority 
to the other. And there are other officers, whole duty is 
much the ſame with 'conflabler,. as, beadboroug hs, tithing- 
men, c. of which the petty conffable ſeems ta be the prin- 
cipal officer, but in his-abſence, or where there is no petty 


= 
y 


con/table, their duty is the ſame, 


It has been held; that both high cenſtables and petty | 


conſtables were officers at Common law, before the ſtatute 
of Winten, 13 Ed. 1. cap. 6. And that by the Common 
law they might arreſt perſons for a breach of the peace, 
and carry them before a juſtice to ſind ſureties for their 

behaviour, &c. But my Lord Coke ſays, That they 
were created by 13 Ed. 1. /t. 2, c. 6. and their duty was 
thereby limited, though ſubſequent ftatutes have enlarged 
their power; but being created by act of parliament, they 
have no more authority than the act that created them 
or ſome other acts have given them, and cannot preſcribe 


as officers at the Common law may. 4 {n/t. 267. 2 Danv. 


Abr. 148. | 
| Under this head is to be conſidered, 


I. Their election. 
II. Their power ard duty. 


I. Of their election. 

Anciently high and petty conſtables were appointed by 
the ſheriff in his tourn, and ſworn there as well as in the 
leet: and by the Common law, they ought to be choſen 
in the tourn or leet. Dall. cap. 21. Of common right, 
a conftable is to be choſen by the jury in the leet; and 
if he be preſent, and refuſe to be ſworn, the ſteward may 
fine him; if he be abſent, he ſhall be ſworn before juſtices 
of peace; and if ſuch conſtable refuſes to be ſworn, the 
jury moſt preſent his refuſal at the next court, and then 
he ſhall be amerced, for the ſteward of the leet may not 
fine him if he is abſent. 1 Sali 175. 5 Mod. 130. 

A high con/table may be choſen at a court-leet by the 
ſteward, on preſentment of the jury, when cuſtom war- 
rants it; but where ſuch courts are not kept, or there is a 
neglect in chooſing him, the juſtices at their quarter- 
ſefions may chuſe and ſwear a high conſtab/e;, and this is 
the uſual way obſerved at this time, Mich. 21 Car. 1. 
Med Jaſt. 133. And he may be ſworn out of ſeſſions, 
by warrant from thence; and be elected out of the ſeſ- 
fions, by the greater number of juſtices in the diviſion. 
Lid. It one that is elected to the office of con/table reſuſe 
to take the oath to ſerve in that office, a writ of mandamus 
may be had to compel him to do it. 1 Lil. Abr. 303. 
Or he may be indicted, The juſtices of peace may ap- 
point a con/table in ſuch place where there was never any 
before. 1 Mod. 123. | | 

If conſtables, head horoughs, Ec. die or go out of the 
parith, wo juſtices of peace are to ſwear new ones till the 
lord of the manor hold a court-leet, or till the next 
quarter-ſeffions, who fhall approve of them or appoint 
others: and if any of them continge above a year, the 
juſtices of peace may diſcharge them, and put in others 
till the lord of the manor hold; a court. By Stat. 13 U 
14 Car. 2. cap. 12. a conſtabl;'s oath runs thus; © You 
* thall well and truly ſerve our ſovereign lord the King, 
* and the lord of this leet (if ſworn in à court leet) in the 
* office of cogſialle, in and for the hundred of, Ge. or 
© pariſh of, Sc. for the year enſuing, or until you ſhall 


| © langing' to the (aid office MO" to the bell of yout 
8d.” | 3 


2 Hawk. P. C. 63. 


| 


| by turn 
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1 e therbof diſcharged. according\to due coorſe. of law : 
Ns malt well and, truly do and Execute all things des 


—— 
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9 5 of e was yery leg, he Being 
ſworn to ſeveral articles which ;ncluded his particular duty; 
High con/tables are generally choſen apd Naben by, 
Juſtices of peace. in their ſeſſians: apd petty cet, who 
are their affſtants, is each town, pariſh ot vill, the chai 
of them properly belongs to the court; leets, bug Ow 
he. pariſhioners, and 
ſpro. by, a juſtice of peace. who on juſt Cauſe may remove 


them To& 265, vianmars om 21 noi t owns 
i R314 are pointed, yeatly ; and ate to be 
men of hogeſty, knawledge ad ability, not. infants, 
lonaticks, Ac. And if they refuſe to. ſerve, th y, may 
be bound over to the ſeſhons,, and jndiQted,, and fined, and 
apothecaries, ſurgeons, &c., ate. exculed. by, ttatute, from 
bearing the- office of cenſtalle, at other pariſh, offiee. See 
5 H. 6. c. 6. 31.8. 43; 5 H. 8. c. 6. © 6 V. 
& M; c. 4. Alſo atronies and officers of the coutts at 
W:/iminfer, barriſters at. laws, a!&&rmen. of Landon, Se. 
are privileged from. ſerving. the office of con/zablec, and if 
a genfleman of quality be choſen, conſtable, where there are 
ſuthcient, perſons. belide, and ng ſpecial .cut*zm. concerns. 
ing it; it is faid ſuch, ipzrſons may be relieved: in B. R. 
2 Hlaewd Be: Go , 455 
A conſtable may make a deputy; but the conſtable is 
anſwerable, and his deputy muſt be ſworn. Cid. 355. 
Diſtenters choſen to the office; of conſtables, Ce. ſcrupling 
to take the oaths, may execute the office by deputy, who 
hall comply, with the law in chis behalf. 1 V. CM. . 
18. Conſtables may appoint a deputy, or perſon to exe- 
cute a warrant, when by reaſon of ſickneſs, Ic. they can- 
not do it themielves. A woman made confrable, by virtue 
of a . that the inhabitants of a town ſhall ferve 

„ on account of their eſtates or houſes, may pro- 
cure another to ſerve for her, and the cuſtom is good. 


2 4 5 V NP „ 


| II. Of their power and daty. © | 

The high con/tab/e has the direction of the petty conſea- 
bles, headboroughs, and tithing-men, within his hundred: 
his duty is to keep the peace, and apprehend. felons, 
rioters, etc, to make hue and cry after telons; and take 
care that the watch be duly kept in his hundred; and 
that the ſtatutes for puniſhing. rogues and vagrants be put 
in execution. He ought to preſent unlawful games, tip- 
ling, and drunkenneſs; bloodſhed, affrays, etc. He is 
to execute precepts and warrants, directed to him by juſ- 
tices of the peace, and make returns to the ſeſſions of the 
peace to all the articles contained in his oath, or that con- 
cern his office: and ſhall alſo cauſe the petty conſtables to 
make their returns. He is to return all victuallers and 
alzhouſe-keepers that are unlicenſed; and all ſuch perſons 
as entertain inmates, who are likely to be a charge to the 
pariſh. He mult likewiſe preſent the faults of petty 
conſtables, headboroughs, etc. who negle& to apprehend 
rogues, vagrants and idle perſons, whores, night-walkers, 
mothers of baſtard children like to be chargeable to the 
pariſh, eic. And alſo all defects of highways and bridges, 
and the names of thoſe who ought to repair them: ſcaven- 
gers who neglect their duty; and all common nuſances in 
ſtreets and highways; bakers who ſell bread under weight; 
brewers ſelling b:er to unlicenſed alehouſes; foreſtallers, 
regrators, ingroſſers, etc, And at every quarter-leflions 
they are to pay to the treaſurer of the county all ſuch mo- 
ney as hath been levied and received by them, of the 
churchwardens, etc. for the relief of priſons and hoſpitals. 
Dali. Ca. 28. Lamb. 125. By ſtatute, high con/tables 
now collect a general county rate, made by the juſtices 
in ſeons, avd aſſeſled upon every parilh, tc. which the 
churchwardens and overſeers, out of the money raiſed for 
the poor, ſhall pay to them within tharty days, or may be 
levied by diſtreſs; and chen they pay the ſame. to. the 
treaſurers appointed, as the public ſtock for repairing 
bridges, gaols, houſes of correction, etc. Stat. 12 Geo. 2. 
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be authority of petty confablrry/in their ſeveral tobi, 
_ tithings, and boroughs, is generally the ſame as the high 
rouflable hath in his hundred: they are to keep the-peace 
in the abſence of the high confable; and aſſiſt him in 
making preſentments at the aſſiſes and quarter- ſeſſions, of 
every thing that is amiſs: they may command affrayers to 
keep the peace, and depart, Oc, And may break into 4 
houſe to ſee the peace kept; make freſh. purſuit into an- 
other county, oe: Alſo they may command all perſons 
to aſſiſt them, to prevent a, breach of the peace; Juſtify” 
beating another if aſſaulted; and if they happen to be 
killed, doing their duty, it will be taken to be premedi- 
tated murder. They may, without warrant from a juſ- 
tice of peace, take into cuſtody any We whom they 
ſee committing a felony or breach of the peace; but if it 
be out of their ſight, as where a perſon is ſeized by an- 
other, &c. they may not do it without a warrant from a 
juſtice. © A conflable cannot detain a man at his Pleaſure; 
but only ſtay him to bring him before a juſtice to be ex-. 
amined, c. And this detaining of an offender” by the 
konſlable may be for a day, (if he has reaſonable cauſe for 
ſo doing, ) without warrant, and be juſtiſied. Dall. c. 1. 
8 Lamb. 125. H. P. C. 135. 1 Leon. 307." Moor 408. 
If one abuſes a conſable in the execution of his office, 
he cannot commit him to priſon there to remain tilt pu- 
niſhed for the offence; but muſt carry him before à juſ- 
tice; Who may commit him, Sc. 2 Dasv. Abr. 149: 
But it is ſaid, by the original power in the con/fable; he 
may for breach of the peace, and ſome other miſdemeanors, 
Jeſs than felony, impriſon a man: and if an offence be 
committed; for which a con able may arreſt, he may con- 
veythe offe nder to the ſfieriff or his gaoler; though the 
fafeſt way in all caſes is to bring them to a/ juſtice, to be 
bailed or committed, as the caſe ſnhall require. 2 Hal? 
Hf. P. C. 88, go. The chaſlable's office being miniſterial 
and relative to the juſtices of peace, coroners, ſheriffs, We. 
their precepts ought to be executed by him, or on default 
he may be indicted and fined. 759. „ 
Petty ;conſlables are to execute all warrants of juſtices, 
and not diſpute it wers the juftice hath juriſaiction, and 
the warrand is lawful: and being ſworn officers, they 
need not ſhew their warrants when they come to arreſt any 


one. 10 Rep. 76. If any juſtice ſends his warrant to a 
conſtable, &c. to bring a'perſon before him to anſwer all | 


ſuch matters as ſhall be objected againſt him by another, 
and doth not ſet forth the ſpeeial matter in the warrant; 
the warrant is unlawful, beeauſe it doth not give the 
offender time and opportunity to find ſureties; and the 


| conflable, if he executes it, is liable to an action of falſe - 


impriſonment. 2 J. 521. 80 if a- juſtice of peace 
ſends a warrant to a conſtable to take up one for ſlander, 
c. the juſtices having no juriſdiction; in ſuch caſes, the 
conſtable ought not to execute it. | ts 

The conftable is the proper officer to a juſtice of peace, 
and bound to execute his lawful warrants; and therefore 
where a ſtatute authoriſes a juſtice to conviR a perſon of 
any crime, and to levy the penalty, Wc. without ſaying 
to whom ſuch warrant ſhall be directed, the conſtable is 
the officer to execute the warrant, and muſt obey it. 
5 Mod. 130. 1 Salk. 381, If a warrant be directed to 
a conſtable by name, commanding him to execute it, though 
he is not compellable to go out of his own pariſh, yet he 
may if he will, and execute it in any place in the county, 
and ſhall be juſtified by the warrant for ſo doing ; but if 
the warrant be directed to all conflables, c. generally, no 
conſtable can execute the ſame out of his preciaft. 1 Salt. 
175. 3 Salk. 99. 

It is at the election of a cenſfable to carry an offender be- 
fore any other juſtice than him who iſſued the warrant; 
if the warrant be not ſpecial, to bring the offender before 
the juſtice that granted it. 5 Rep. 59x By the Stat. 24 
G. 2. c. 55. A conſtable may execute a warrant in any 
other county, Ce. if indorſed by a juſtice of ſuch other 
county, Ce. and carry the offender before a juſtice of ſuch 
other county, &c, and if the offender ſhall give bail, the 
conſtable” is to deliver the recognizance, examination or 
confeſſion of the offender, and all other proceedings re- 
lating thereto to the clerk of afliſes, or clerk of the peace 
of the county, c. where the offence was committed, 
under the penalty of 10/, But if the offence ſhall not be 

. | 


—— 
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r 
| baitablez o the ofender ſhall vob give bail, the bf 
| ſhall carry the 'offsnder before a juſtice of the county-whers: 

the offence was committed. A'conflable" is not obliged to 
return a'juſtice's'warrant to the juſtice; but may keep'the/ 
Tame for his own' juſtification, in caſe he ſhould be queſ- 
tioned for his acting; but he müſt give the juſtice an c- 


count of What he hath done upon it, 3 LA. e 
And by: Holt Chief Juſtice, where the confable returns 
Want of diſtreſs upon a. warrant to diſtrain; the juſtiee 
ought to make à record of it, and then give jadgment 
for corporal puniſhment. Bd. 
Cenflablus headboroughs, ' Qt. out of purſe in their 
. offices, they and the inhabitatits way tax all perſogs 
chargeable, by the 43 El. e. 2. a8 every vecupiet of land; 
Sc, which rate being confirmed? by to juſtires, the 
cvgſlables may ſevy it by diſtreſs and ſale of poods;! Skt. 
'F3'& 14 Car, 2. A'conflable; by wartantfrom's juflies 
of peace, may ſell the goods of an'offenderiapprehended; 
to diſcharge the expenee of carrying him to priſon: 
the offender hath no goods, then the town where he was 
apprehended muſt be at the expence, and the conftable 
with three or four of the principal inhabitants, may im- 


| poſe a tax oh every inbabitant; Cc which being allowed 
by a juſtice,” the confable by his warrant may levy it: and 


* 


if the inhabitants refuſe to make a tax, two juſſices may 
by warrant, compel them to do it. 3 Jac. 1. r. 10. But 
fre 250,20 ⁵ A Te v1  ainidys 
The following is; the farther particular dury of con- 
ſtablees? | FL LIRS 112 2511 ; D 
The objefir of their duty being ranged alpbabenculiyi 

' diflinguiſhed by italics, and Gvideck! nto Pea cuſs! > 
| Conftable* are not only to command affrayers to depart; 
but call others to their aſſiſtanee to ſuppreſs affrays; and 
they may put affrayers in the ftocks, till they can convey 
them before a juſtice, &c. Dal. 33. Lamb. 135; 141: 
Conſtables are to levy the penalties on perſons keeping 
alehouſes” without licence, ſelling leſs than meaſure,” Sc. 
or forfeit 40s. Ge. 1 Fac. I. c. 9. They are to ftop/ 
ſuch perſons as go or ride unlawfully armed; in terror of 
the people; take away their arms, and carry them before 
a a juſtice of peace: Dal/r. 338. To take up artificers 
going out of the kingdom, by juſtice's warrant. 
. Geo. 1. el 27. 2 - +1 A. 5 | | ERS 42 
Conflables ſhall levy penalties on bakers; N ſell. 


ing bread wanting weight; deficient in goodneſs, 


Oc. 1 Geo. 1. c. 26. 3 Geo. 2. c. 29. Tue conflable 
of a pariſh is to apprehend mothers of baffard children. 
Dalt. A conffable may, with others called to his aſſiſt- 
ance, enter Baway - Hon ſes, and arreſt perſons with lewd 
women, for breach of the peace. Mich. 13 Hen. 7. The 


lowed by juſtices. 22 H. 8. c. 5. The forfeiture for 
mixing corrupt batter with good, and opening eaſks, Wc, 
is leviable by conflables. 13 & 14 Car, 2. c. 26. 4& 
5 M. & M. c. 7. By a juftice's warrant, conſtables ſhall 
levy penalties for uſing cloth buttons, 9c, upon clothes. 
Geo; 1. c. 7. 7 Gab: 1 . 122 © Wer 
Conſtables ſhall provide carriages on the marching of 
ſoldiers, by virtue of a juſtice of peace's warrant, being 
allowed by the officers 15. a mile for a waggon, &c. See 
the Table to the Statutes, tit. Soldiers. They may ſeize 
cattle brought from Ireland, and cauſe them to be killed, 
and the fleth diſtributed among the poor. 18 Car. 2. c. 2. 
High cogſfables may hear and determine complaints of 
clothiers, and their work-people; ſearch for and ſeize 
ropes, engines, Se, for the ſtretching of cloth: ſpinſters, 
Se. imbeziling wool from elothiers, ſhall make fatisfac- 
tion, or be whipped by conſtables, Ic. and conſtables, by 
warrant of two juſtices, may enter and ſearch houſes of 
clothiers for etids and refuſe of yarn, which may not be 
worked up again, under penalties leviable by the con- 
ſtablei; and they alſs levy by diftreſs the forfeiture for 
taking away cloth from the tenters, or yarn, wool, e. 


left abroad to dry in the night. 4 E. 4. c. 1. 39 Elix. 


c. 20. 7 Fac. 1. c. 16. 13 Ces. 1. c. 23. 14 Goo. 2. 
c. 35, Sc. Where coalr are fold by facks not lawful 
meaſure, Ge, conſtables null levy the forfeiture inflicted. 


3 Gro, 2. r. 26. Alſo the penalty for ſelling coals, at 
| higher 


c. and 
ſelling large bread at a higher price than ſet by mayors, 


o 24 


| conflable, and two moſt able inhabitants in the pariſh; ares 
to make an aſſeſſment for the repairs of 5rizpes, to be al- 
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ber price than appointed; by juſtice's, warrant; &c. 
29 15. 2. headboroughs,.. ec. are to 
levy. the fines impoſed. on thoſe who ſhall de preſeatar un · 
lawful conventicles; and by virtue of a jullice's warrant may 
enter ſuch places, break open doors upon their being re- 
fuſed entrance, and take into cuſlody perſons unlawſully 
aſſembled. Se. 
carriers who do not curry leather ſufficiently,)or that neglect 


the ſame within certain times. 1 Jac. 1. c. 422. 12 Geo, 2. 


. 26. They are to be aſſiting to all perſons appointed 


by the King for the collecting and management of the 
cuſtoms ) and to perſons bavipg a warrant: from the lord 
treaſurer, tc. to make a ſearch for goods that have not 
paid the cuſtoms. 12 Car. 2. c. 19. 13 & 14 Gar. 2. 
C. 11. 9 Geo. 2. 4. 29 S.. (EI 4 715 65 * 1 A 33 

The penalties on deer-fealers are to be levied by cen 
fables, by virtue of a jullice's warrant: and the penalties 
are 201. for hunting deer in any place incloſed; and 30 J. 
for each deer killed, Se. And they may enter any ſuſ- 
peed place, aud carry away veniſon, ſkins of deer, toils, 
Se. 13 Car. 2. flat. 1. c. 10. 3 C4. C. M. c. 10. 
By a juttice's warrant to levy the penalty on 4iffillers, Sc. 
ſelling brandy about the ſtreets, on any bulks or ſheds, 
Sc. 0 Geo. 2. c. 17. And cosffables, and other officers 
of the peace, are to carry unlawful retailers of ſpirituous 
liquors before a juſtice, fc. and refuſing to be aiding in 
executing the acts againſt difii/ers, ſhall forfeit 204, 11 
Geo. 2. c. 26. Conflables are to aſſiſt landlords in taking 
diftrefſes for rent in arrear; and in the appraiſement of 
the goods, ſaie, c. if the ſame are not replevied in five 
days. 2 V. G M. c 5 They ſhall give afſfitance to 
ſearchers of «ed cloths, in entering and examining whe- 
ther the cloths or ſluffs are deceitfully dyed, c. 13 
Geo. 1. c. 24. They are to levy the penalty of 5.5. on 
drunkards, ior the uſe of the poor; or ſhall forfeit 105.) 


4 Jac. 1. c. 5+ 


| Conflables are to attend officers of the exciſe, and enter | 


with them into brew-houſes, private houſes, &c. for diſ- 
covery of frauds: and by warrant from juſlices, they are 
to levy the penalties on offenders againſt any law of ex- 
ciſe, by diſtreſs, &c. See £xciſe Laws A conflable, 
permitting a felon to eſcape, before arreſted, is guilty of 
a miſdemeanor, for which he may be indicted and fined ; 
and if the felon be actually in cuſtody, and then he vo- 
luntarily permits him to eſcape, it is felony in the con- 
fable; but it the eſcape be involuntary, it is only ficeable: 
he may put à felon in the ſtocks, and lock him in; 
or put irons upon him, or pinion him, to prevent an 
4 255 | G | 

A confiable may diſcharge any perſon arreſted on ſuſ- 
picion of felcay, where no felony is actually committed. 
Dale. 272  Cro. Eliz. 202, 75 2. Conflables ex officio 
are to apprehend felons, may call other perions to their 


aſſiſtance therein, and apprehend any upon ſuſpicion, and | 


carry them before a juſlice, Cc. A conflable, upon com- 

laint or common fame of a felony, may ſearch {auſpicious 
houſes, both for the felon and goods ſtolen z and may 
juſtify breaking open a houſe to take a felon; and if the 
felon fly, he is to make an inventory of his goods, fend 
hue and cry after him, Sc. Dat. 289, 340. 27 El, 
c. 13. Conflables muſt levy the penalty of 105. for bing 
in a river, without the owner's conſent; and fearch for 
unlawful nets, engines, Je. Alſo levy forfeitures for 
ufing engines to deſtroy the breed of fiſh ; and ſelling ſea 
fiſh under certain lengths. 22 C 23 Car. 2. c. 25. 3 
Fac 1. c. 12. 1 Geo. 1. c. 18, c. They are to give 
aſſiſtance to juſtices of the peace, in removing forcible en- 
tries, ic. or ſhall be commited and fined. 5 Rep. 2. 
To prevent foreftallers ot markets, ingroſſers, & «16 
6 Ed. 6. c. 14. | 

Conflables are to carry higlers, chapmen, viQuallers, 
Sc. before a juſtice, who have in their cuſtody any hare, 
or other game; and by a jullice's warrant are to ſearch 
ſuſpected houſes for game, c. They may carry perions, 
not qualified to kill game, before a jultice, for keeping 
greyhounds, ſetting-dogs, Ac. See the Game As. They 
are to make a ſearch monthly for gaming houſes, where 
unlawful games ſhall be kept; and they may commit the 
maſters of ſuch houſes, and the gameſters found therein; 
though it is beſt to carry them before a juſtice of peace: 


| at 
be a 


22 Car. 2. c. 1. To:levy penalties on 


7 and 8 V. 3. c. 32. /ed. 4. 


Conſiablls negledliug their duties in this particular, forfeit 
40. They likewile levy penalties, on perſons for playing: 
| ful games, ace of hearts, fato, fc. adjudged to 
e a kind ot lotteries, 33 Hen. 8. c. 9. 12 Ces. 2 c. 28. 
If gaolers refuſe to receive a felon, the cogſtabli may either 
ſecure the priſoner in his houſe; orœarty him back to the 

town where apprebended: and to defray, the charge of 


carrying him to gal, Sc. Gonſtables ha ve power to ſell 


the oftender's goods, c. or the ſame maybe levied by a 
tax. 10 Hl. 4. Dali. 340. 3 Jac. 1. c 12. Ia Len: 
don and i ſiminſier the conſtables, &c. ſhall make à ſearch 
tor ganpovuder, in the houſes of perſons kerping a greater 
quantitythan allowed by ſtatute, and remove the ſame. 
Gen. 1. c. 26. 1 Ces. 1. c. 23. And they are to 
evy: the penaky for putting gun powder on board ſhips, 
Sc. above Blachaall in the river Thames. 5 Gee. 1. 


=” 26. ] 
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conſtable-refuſe to aſt in putting the laws in 
execution againit Saqwkers and - pedlars, that travel with- 
out licences, and are thegeby liable co penalties, be ſhall 
forfeit 40. 8B& 9 V. 344 25. The penalties of ſell- 
ing truſſes of bay, c. under due weight in the Hoy- 
market, are leviable by conſtables. 2 V. & M. fat. 2. 
c, 8. Conſiables are to whip bedge-breakers, gc. for not 
makiog ſatisfadtion ordered by a jultice: they may appre- 
heod perſons ſuſpected of hedge-breaking, or of having 
in their poſſeſion apy underwood, poles, gates, ſtiles, Qc. 


and carry them before a juſtice, Cc. 43 El. c. 7. 13 


Car. a. c. 2. To be aiding and aſſiſting in putting the 
acts in execution relating to the repairing of the &jgh- 
ways; under the penalty of 40. And they are to re- 
turn liſts of perſons qualified for the office of ſurveyor, to 
the julljces in their ſeſſons on the 3d of January yearly, 
under che penalty of 20. See the, Highway Yds, and 
22 Car. 2. c. 12, Ce. To levy the penalty for privately. 
conveying away hops, to avoid paying duty; and forfeicure 
for adulterating hops, c. 9 Ann. c. 12. 1 Ges. 1. c. 12. 
7 Geo. 2. c. 19. Conſtables are to be aſſiſting in driving 
off commons, foreſts, c. hor/es and cattle; on pain of 
40s. 32 H. 8. c. 13. They are to make ue and cry 
after offenders where a felony or robbery is committed: 
to call upon the pariſhioners to aſſiſt in the purſuit; and 
if the criminal be not found in the precinct of the firſt coa- 
ſiable, he is to give notice to the next con/tab/e, and he to 
the next, who are to do as the firſt, and continue the pur- 
ſuit from town to town, and county to county, Ec. 
13 Ed. 1. fiat. 2. c. 6. 27 Eliz c. 13. Purſuers of 

the hue and cry may ſearch ſuſpected houſes, and arreſt all 

ſuſpicious perſons. And where offenders are not taken, 

conſtables ſhall levy the tax to ſatisfy an execution, on 
recovery againſt a hundred, and pay the ſame to the ſhe- 
riffs, eic. and neglecting to make Sue and cry, ſhall forteit 
5 J. 8 Geo. 2. c. 16. . 
A con/iable, on complaint, is to cauſe an innlecger to 


de indicted and puniſhed, for refuſing to lodge a travel. 


ler, or to provide him victuals, ec. who offers to pay for 
the ſame, See 1 Zac, 1. c. 9. and Weeds Inſt. 460, 461. 
Conſtables muſt give in to the juſtices at Michuelmas ſeſ- 
ſions yearly, a lift of perſons qualified to ſerve on. juries ; 
and neglecting to return liſts, incurs a forfeitore of 5 /. 
And ſee 8 and 9 V. 3. 
c. 10. 3 and 4 Ann. c. 18. Spa, And 3 Gee. 2. c. 25. 
Theſe liſts of zurors are to be made from the rates of each 
pariſh; and con/tables, etc. wilfully omitting perſons qua- 
lified, or inſerting wrong perſons, ſhall forſeit 20. 3 
Geo. 2. c. 25. | 

In the time of harveſt a con/table may ſet labourers, ar- 
tificers, and ordinary tradeſmen on work, and put thoſe 
in the flocks who refuſe. 5 El. c. 4. To levy the for- 
feiture for breaking down lamps, ſet up in the ſtreets of 
London, by virtue of a jultice's warrant, 9 Geo. 2. c. 20. 
But ſee 17 Geo. 2. c. 29. Conſtables are to give their 
aſſiſtance in collecting the land tax; and take diſtreſſes 
for it, etc. when refuſed payment. See the Land tax Ad. 
By warraot from juſtices conſtables are to levy the penal- 
ties and forfeitures for ſelling inſufficient /eather, etc. 
1 Fac. 1. c. 22. 

They have power to ſearch for bad mali, and if they 
find any bad mingled with good, they may, with the ad- 


vice of a juſtice, cauſe the ſame to be fold at reaſonable 


rates. 
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rates, 2 and. 3 Fd. 6, e, 10. Aud there are divers. f 
e bad malt,. and frauds. Inca yo 


'nalties for making | | 
duty, leviable by. con/tables.. 
Cee, 1. Hats f. c. 2+. But ſee; 3. Cn. f. 6. 5, oh 13. 
And 6 0. I. e. 21+ Rod 2 Cs, 2. c. 1. Conflables are 
to ſearch. and examine if any. perſons uſe other meaſures 
Fg By 4.350 41 Ls" £ 2 1 ME. 2 
than ſuch as are Winchefer meaſure, and agreeable to the 


; * 


ſtandard. 992 3 Car 1 2. e, 8. 2 By Warrant from, the lieu- 
tenancy, conſtables are to commit perſons to gaql, refuſing 
to provide arms. for: horſe and foot ſoldiers, for abe 
militia, if no diſtreſs can be taken. See the Mi/itid df 

— Night walkers off ill fame may be taken up by confables, 
and carried before a juſtice of peace, Who may bind them 
to the good behaviour, Cc. See g., La. 3. c. 14. 
_ "Robbers, of erchardi, Ne. hall be whipped, by onder 
of a juſtice, by the cenſabli of the place. See the 43 Kl. 


c. 7. 9 Geo. 1. c. 242. 


3 7 


Ciunſlables may complain to, and, carsy before a juſtice 
of peace, perſons ſuſpeRted to be papiſie. See the: Statuten 
againſt Papiſis. In the city of London they: are to be aſ+ 
ſiting to the college of phyſicians, c. in putting their 
laws in execution. 14 and 15 H 8. 6. 6. They may 
command 'and ;.oblige ,perſons infected with the plagur.to 
keep within their houſes, c And; are to levy-mo- 
ney, appointed by juſtices, for relief of poor perſons 
infected. 1 Jacs, 1. caps, 33». Conſtdbles ſhall preſent 
popifo recuſants,. within, their liberties, Ae, and certify to 
 the-ſefſions,. ſuch popiſh fecuſants convict, Who, within 
twenty days after the arrival at the place of their birth, 
ive in their names to the parſon of the pariſh ; and neg- 
ſecting, to forfeit 204. 35 FHlis cia. 7 Jag. 1. 6. 6. 
To levy money due for, peſtage of letters, under 34. by 
juſtice's warrant. 9 Ayn, l They are at the quarter- 
ſeſfons to take preſentment of all things againſt the peace, 
and belonging to their offices, G. The conſtables ſhall 
levy a tax on pariſhes, for relieving. poor parifeioncrt. 43 


£ a A 


Eliz, c. 3 


Conſtables are to ſuppreſs] riet, and they may ex Mio 
commit offenders, c. 17 K. 3. c. 8. And by Gen- i. 
c. 5. Rioting, where twelve) rieters continue together an 
hour after proclamation, is made felony. They are to 
make a tax and aſſeſſment by watrant from two juſtices on 
the inhabitants of their pariſhes where à robbem on the 
highway is committed inthe-bundred. 27 El. c. 1. 
See 8 Geo. 2. c. 16. Conſtables are to whip vandring: 
rogues, fc, by Alripping them from the middle upwards, 
and cauſing them to be laſhed till their bodies be bloody. 
ac. I. c. 7. e men en eee 
Th penalties. for ſelling /a/t under weight, e. and 
not entering /al/pits,, are to be levied. by conſtables. 9 
and 10 M. 3. c. 6. and 44. 7 Ges. 2. c. 6. Scavengers 
rates in London ſhall-be made by conſtables and church- 
wardens, c. and the conſtables to levy ſorfeitures for 
defaults of ſcavengers in not carry ing away dirt, Sc. 2 
W. and M. ſtat. 2. c. 8. 1 Geo. 1. /tat. 2. c. 52. Con- 
ſtables and two houſholders of towns, pariſhes, 25 by an 
old law were to give teſtimonials to /ervanis: and ſervants 
not procuring ſuch were not to be retained, but puniſhed 
as vagrants, 5 Eliz. c. 10. By virtue of a juſtice's war- 
rant conſtables ſhall ſearch after foes, leatber, Qc. im- 
bezilled or pawned by journeymen ſhoemakers in London, 
who ſhall make ſatisfadtion, Ic. 9 Geo. 1. c. 27. Con- 
ſtables are to quarter ſoldiers in inns, alehouſes, victual- 
ing houſes, Fe. Refuſing to billet /o/dters, they are to 
be fined not exceeding 408. nor leſs than 10s. and re- 
ceiving any reward to excuſe quarterage z or if victuallers, 


etc, refyſe ſoldiers. quartered, they ſhall forfeit not above 
51. nor under 40s... If they quarter the wives, children, 


or ſervants of officers; or ſelafers, in any houſe, without 
conſent of che owner, they forfeit 204. The conſtables, | 
etc, ſhall give in liſts to the; juſtices of the houſes and per- 
ſons obliged to quarter /oldiers,” with their names and 
ſigns, and the number of officers and :/o/dters billeted on 
them. 1. Geo. 1. c. 47. 7 Geo. 1: c. 6. See the ſtatutes 
concerning ſoldiers. ,Perions ſuſpected of deſertion, may 


be taken up by conſtables, and carried before à juſtice: 7 


and 209, reward is given for taking up @ deſerter. They 
are to levy the penalty of 54. on pet ſons reſorting to wreſt- 
ling, dancing, or other ſports on « Sunday; and on per- 
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| Fveeringg: which is 1 5; fbr à ſervant; labourer; Ee. aud 
| 2-- for others; and as the eite ig repeated, ie penal 
ie be. doubled.} 6 f . $6613. "bg Oh 

| 11 72 . 3 ef Fa nag ene s 00 
Conſtables ſhall levy the penalty of 5 l. on taylor pivi 

| greater wvages than allowed 5 Likewiſe the GS fo 
| neymen by diſtreſs, by 'ajuſtice*'s warrant. ''7/Gzo. 1. 
Hat. 1. . 43. By warrant from two juſtices, conſtables, 
Ec. are w lery ſmall 7i7her, refuſed payment, by diftreſs 
and ſale. Ser 7 and 8 V. 3. c. 6. and the ſtatutes con- 
| cerning tiibes. Conſtables, on information, are to de- 
| roy tobatto planted contrary to the Srat. 22 and 23 Car. 
| 2-6 26. or be liable to forfeiture of 5 5. for every rod 
not deſtroyed; and upon warrant to make ſearch; and 
preſent offences of planting tobacco, &. See 12 C. 
1 34 . T5 Car. 2. ci 7. Jed. 18. l 9 and 23 Car. 2. 
e. 26. N Ges. 1. c 1. eK. 19. and the ſtatutes con- 
| cerning taburco To execute warrants of commiſſioners 


a 0 
Sinn C345 5 


idem without paying the toll, &#2 See 1 Geb. 1. Hat. 2. 
c. 19. 5 Gre 2. c. 33 FFT 


them before a juſtice ; and to eonvey them, by the juf⸗ 
tice's paſs and certificate, to their place of birth of ſettle- 
ment, Ic. being paid the allowances mentioned in the 
certificates: they are to pay 107. to any perſon Ippre- 
hending a vagrant by order of juſtices, which is to he re- 
paid by the high conſtable, Or. and refuſing to pay it 
ſhall forfeit ao. Vagabond, lodging in houſes or barns 
are alſo to be apprehended” by conſtables, c. And i 

they reſuſe; or neglect to do their duty, they 'thalf forfeit 
not above 5 J. nor leſs than 405. See 13 and 14 Cor. 2. 
c. 18. 11 and 12 V. 3. c. 18. 12 An. frat. 2; „ 
13 Cen 2. c. 24. 15 Ge 1. c. 24. 17 Ges 2. f. 25. 

Conſtables of towns ſhall ſee that nighe abatt bet be*kept, 
from ſua· ſetting to ſuo-rifing,” ho muſt be able perſons, 
inhabitants of the place, and warch by turns; ànd not 
doing it, may put them in the ſtocks, De. * 13 Eu. rc? 
fiat. 2. c. 4. And conſtables in the large pariſhes" of 
Weſiminſter are twice or oftener in every night to go their 
rounds, and ſee that the wütch do their duty, and uſe 
endeavours to prevent fires, murders, robberies, &c. and 
"apprehend malefactors, and perſons ſuſpected. See 2 Geo. 
2. c. 11. 8 Geo. 2. c. 15. 9 Ceol 2. c. 8. c. 13. & 17. 


c. 97. 29 Geo: 2. c. 53. They are ta execute all war- 
rants of juſtices, being lawful, and not out of the juſtices 
juriſdiction, See the ſtatutes relating to zu/tices of the 
peace. Conſtables, being head officers of places, ſhall 
have in their cuſtody ſealed weights, c. under penal 


ſures," forfeit 5 5. leviable by conſtables. 8 H. 6. . 5. 
16 Car. 1. «19, And copſtables are to call "together 
aſſiſtanee to ſuue ſhips from cer; and no perſons ſhall” 
enter any ſuck ſhips, without leave from the commänder, 
Fe +297 507 19. 2005, 
By the Srar. 26 Geo 474,37.) "Conſtables, * by the 
order of the high conſtable, are tò give notice ro'the ſeve- 
ral ins-Auepers and alchouſe-heepers,” within t heir feſpective 
conſtablewicks,” of the day and place appointed by the 
juſtices for granting Hicence. 4 e ee ee een ee 
If a. conſtable doth not his duty, he may be indicted 
and fined by the jultices of peace; on the other hand, he 
is protected by law, in the execution of his du). 

By y Ju. 1. cap. g I thy 'adion js brought againſt 
a conſtable, for any thing dene by virtue of his office, he, * 
and alſo all others who in his aid, or by his commabd, 
ſhall do any thing concerning his office, may plead the 
general ur, and give the (pecial matter in evidence, and ' 


By che Szar. 24 Geo! 2. c. 4. No al ffiafl be 
+brought againſt any conſtable, or other officer, or any 
by bis order; and in his aid, for dy thing 


ſons doing any worldly labour on that day, ec. Alſo 65. 


perſon OE 
done in obedience to any warrant of a juſtice of peace, 
Kkk until 


| dravers, ec travelling om Su, I Car. f. c. 1. 29 


ap by wanant. Dal. Te lee che pegel for piofine 


for turapiles; and levy the valty for paſſing through 


Conſtables, &c. are to apprehend wv rants, and Cath | 


c. 19. 23 G5. 2. c. 35... 25'Gi.iz. c. 23. 26 Ces 22. 


ties: perſons buying or ſelling by falſe weights or mea- 


if he recover he ſhalt have double coſts.” Aud ſee 21 
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until demand of the perufal and of ſuch warrant; atd 
. by the ſpace of 


he ſame hath been refuſed or 


therewith, any action mall be brought 
fable: 692 * — making the joſticea 


give a verdi defendant, notwithſtanding any de- 


conſtable, Se. 


coſts agai 


dommenced within x talendar months after the act com- 
mitted. | TY, LS einn 


Stat. 27 Geo. 2. rap. 20, ef. 2. The conſtable exe- 


cating a juſtice's warrant for. levying a penalty, or other 


ſum of money directed by any act of parliament, by diftreſs, 


may deduQ his own reaſonable 
ing, and ſelling the goods diltrained; returning the over- 
ples on demand, after ſuch penalty or ſum of money, and 
charges deducted. See Commitment, County-rate; Juſtices 
ace. | bi. TS (hd. 7 nn gn GAS OW _ 
of wget on cotiftables- taking money to excuſe from 
quartering ſoldiers. 4 Geo. 3. c. 3. fed. 26 and 66. 
High conſtable to obey the orders of the court to be held 
in purſuance of 31 Geo. 2. e. 17. ſect. 12.—None to be 
conſtables who are fixty-three or upwards. 31 Geo. 2. 
c. 17. id. 13. - 8 a 1 
Conſtables of London, (which city is divided into twen- 
ty-ſix wards, and every ward into the like number of pre- 
eincts, in each whereof is a conſtable), are zominated by 
the inhabitants of each precin& on St. Thomas's day, and 
confirmed, or otherwiſe, at the court of evardmote ; and 
after they are confirmed, they are worn in their offices at 
2 court of allermen, on the next Monday after twelfth day. 
The ſubſtance of their oath is,, 1 
o keep the King's peace to the utmoſt of their power; 
to arreſt affrayers, rioters, and ſuch as make conteſts to 
the breach of the peace, and carry them to the houſe of 
correction or compter of one of the ſheriffs; and in caſe 
of reſiſtance, to make outery on them, and purſue them 
from ſtreet io ſtreet, and from ward to ward, till they are 
arreſted: to ſearch for common nuſances, in their re- 
ſpective wards, being required by ſcavengers, c. and 
upon requeſt to aſſiſt the beadle and raker in collecting 


their ſalaries and quarterage; to preſent to the Lord | 


Mayor and miniſters of the city, defaults relating to the 
ordinances of the city; to certify once a month into the 
mayor's court, the names and ſurnames of all freemen de- 
ceaſed; and alſo of the children of ſuch freemen, being 
orphans.” | e 51K 

5 by the articles of the wardmote inqueſt, con- 
ſtables are to certify the names, ſurnames, place of 
dwelling, poſſeſſion and trade of every perſon, who ſhall 
newly come to inhabit in their incts, and to keep a 
roll thereof; in order to which, are to make inquiry 
at leaſt once a month into what perſons are come to lodge 
and ſcjourn there; and if they find by their own con- 
feſſions, or the record of the aldermens books, that ſuch 
new. comers are ejected from any other ward for bad liv- 
ing, or any miſdemeanor, and refuſe to ind ſureties for 
their good behaviour, warning is to be given to them 
and their landlords, that they depart; and, on refuſal, 
they may be impriſoned, and the landlords fined a year's 
rent agreed for by ſach new comers. Calth, Rep. 129, 
138. | | 
? Conſtables of London, in each ward, are to attend the 
watch by turns, and go the rounds z and with the beadles 
every night are to warn ſuch, perſons as are to ſerve upon 
the w in their ſeveral precinQs ; and if they refuſe to 
appear, the conſtable may hire others in their ſtead, and 
they ſhall pay him according to the cuſtom of the city: 
but the common ceuncil appoint the watchmen- Watch- 
men are to apprehend night walkers, vagabonds, perſons 

ing armed, c. and may arreſt ſtrangers in the night, 
and carry them beſore the conſtable to be examined, and 
finding cauſe of ſuſpicion ſecure them till the morning; 


ink ſuch con- 
endant; then 
on produging and proving fach warrant, the jury ſhall 


a4 
- 


of juriſdiction in ſuch juſtice 3 and if ſach action be | pri 
brought jointly againſt ſuch juſtice, and alſo againſt ſuch ' 
| then on proof of ſuch warrant, the jury: ſhall | 
find for ſuch. conſtable, Ge. and if the: verdiä ſhall be 
given againſt the juſtice, the plaintiff. ſhall- recover bis 
nft him, to be taxed ſo as: to include coſts 
plaintiff ſhall be liable to pay to ſuch defendant, c. NO 
action ſhall be brought againſt any conſtable, Ae. unleſe 


| 


4 


* 


SY 


* 


| 


watch; and che watchmen are to vey 
"conveying offenders to the compter, whic 


\ 


and whether they are horſemen or ſogtmen, or drivers of 
earriages; or perſons that carry 'burdens,-the watch may 
ſay them till the morning, unleſs they can render a good 
account" of themſelves, their 'company und carriage, We. 
and conſtables, We,” are to be aiding and: afiſting ta the 
their orders, it 
| h in the comme 

ion for offenders for the breach of the peace, till che 


are examined, and puniſhed by the Lord Mayor, &c, 
But conſtables ought to be careful 2 they ſend to the 
compter, ſor fear of action for falſe impriſonment; pro- 
fecution for damages, ge. 

I any will not obey the arreſt of the watch, they may 
malte hue: and cry after them; and for ſuch arreſt of a 
ſtranger, (eſpecially one ſuſpected), none is liable to pu- 
ihment. Dal. 240, The court of common council 


| are to meet the firſt of October yearly, and order a _ 
s for 


number of watchmen, beadles and nightly conſtab 

che city of Lend and liberties, and determine ſums to be 
levied" to bear the charge thereof upon each ward; and 
for 'raifing money, the aldermen and common-conncil- 
men of wards, ſhall make a rate and aſſeſſment upon the 
inhabitants, leviable by diſtreſs ; and ſhall appoint their 
watchmen, ſet down in writing their ſtands aud number 
of rounds," and make orders for regulating the watch, 


Se. 8 5 5 3 . 

Conſtables to keep wateh and from the 10th 
of Sep. to the 10th of March, from nine in the evening, 
till ſeren the next morning, and from 10th of March to 
10th of Sp. from ten in ca den; try five next morn- 
ing. The conſtables ſhall uſe their beſt endeavours, for 
preventing fires, robberies and diſorders, and arreſt male- 
factors; and go twice or oftener about their wards, in 
every night; and the watchmen are to apprehend all ſuſ- 
pected perſons, ete. and delive them to the conſtable of 
the night, who ſhall carry them before a juſtice of peace; 
conſtables miſbehaving themſelves, to forfeit 20 4. and 


the Lord Mayor, or two juſtices for the city, may hear 
| and determine offences, and levy penalties by diſtreſs and 


ſale of goods, etc. Stat. 10 Ges. 2. c. 22. 

Conſtables are to certify to the lord mayor, and com- 
mon council of the city, the names of all ſach perſons as 
ſhall interrupt them in the diſcharge of their offices: and 
a conſtable of London has power to execute warrants, erc. 


throughout the whole city, upon occaſion. ' Such as are 


choſen into the office are obliged to place the King's arms, 
and the arms of the city over their doors; and if they re- 
ſide in alleys, at the end of ſuch alleys, towards the 
ſtreets, to ſignify that a conſtable lives there, and that 
they may be the more eaſily found when wanted. See 
Comp. Pariſh Officer, 6 Edit. p. 7, 8, ee. 
Conſtat, Lat.) Is the name of a certificate, which 
the clerk of the pipe, and auditors of the Exchegaer, make 
at the requeſt of any perſon who intends to plead or move 
in that court, for the difcharge of any thing: and the 
effect of it, is the certifying what does con/tare upon re- 
cord, touching the matter in queſtion. 3 and 4 £4. 6. 
c. 4. and 13 Eliz. c. 6. A conſtat is held to be ſuperior 
to an ordinary certificate, becauſe it contains nothing but 
what is evident on record. And the exemplification un- 
der the great ſeal, of the inrolment of any letters patent, 
is called n. Co. Lit. 2 ũ/ ᷑e n 
Conſtruſtive Treaſon. The Srar. 25 Ed. 3. c. 2. was 
made to define treaſon, and prevent the ſubject from be- 
ing condemned for con/trufive treaſon. See Black Com. 
4 F. 75, 76, 85, etc. | . La67 
Conſuetudinarius, A ritual or book, containing the 
rites and forms of divine offices, or the cuſtoms of abbeys 


| and monaſteries: it is mentioned in Brompton. 


Conſuetudinibus 6 Derviciis, 1s a wric of right cloſe, 
which lies againſt the tenant that deforceth his lord of the 
rent or ſervice due to him. Reg. Orig. 159. F. N. B. 
151. When the writ is brought by the party in the right 
only, be ſhall count of the ſeiſin of his anceſtor, and the 
writ be in the debet; but when he counts of his own ein, 
then the writ is in the abet e ſolit, etc, And if the party 
ſay in the writ ar in redditibus et arreragiis, theſe words 
prove that the demandant himſelf was ſeiſed of the ſervices; 
and then if he count in ſuch writ of ſeiſin of his anceſtors, 


and not of his own /cifin, the writ ſhall abate; ſo that — 
| - he 


; * 
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ke will briag a writ of cuſtoms and ſervices of che-ſeifin of | 


his anceſtors, be opghe to, leave.theſe words & in redditi- 
Bus, etc, out, of the writ. Where a perſon brings a writ 


of cuſtoms and ſervices againſt any tenant, and by count 


demands homage, the writ ought to make ſpecial mention 
thereof 3 as at in homagio, etc. or the writ ſhall abate, 
New Nat. Brev, 336. If this writ. be brought againſt 
tenant for life, where the remainder is over in fee, 


the tenant; may pray in aid of him in the remainder, 


Conſul, (Lat.) In our law books ſignifies an earl. 
Brac. lib. 1. c. 8. tells us, that as comes is derived from 
comitatu, ſo conſul is derived from conſulendo'; and in the 
laws of Edward the Confſſor, mention is made of wiceco- 
mites and wiceconſules-. Blount... Conſuls among the No- 
mani, were Chief officers, of which two were yearly 
choſen, to govern the city of Rome but this govern- 
ment of Rome has long fince been abrogated. Our Con- 
fuls abroad take care of the affairs and intereſts of mer - 


chants, in foreign kingdoms where they are appointed by 


the King; as at Li/con, ete. 


Conſulta Eccleffa, A church full, or provided for, ac- 
cording to Convel. ni not odio Gate ito to 
- Conſultation; (conſaltatio, Is a writ whereby. a cauſe 


: : o 
# : * 


being removed by prohibition from the eccleſiaſtical court, 


to the King's court, is returned thither again; for if the 
judges. of the King's court, upon comparing the libel 
with the ſuggeſtion of the party, find the ſuggeſtion falſe, 
or not proved, and therefore the cauſe to be wrongfully. 
called from the eccleſiaſtical, court, then upon this cagſul- 
tation or deliberation they decree it to be returned; where - 
upon the writ in this caſe obtained is called a con/alcation.. 


Reg. Orig. 44, etc. Statute of writ of conſultations, 24 


1 


This writ is in nature a procedendo; but properly a 


conſultation ought not to be granted, but in caſe where a 
man cannot recover at the Common law, in the King's 
courts. New Nat. Br. 119. Cauſes of which the ecele - 
ſiaſtical or ſpiritual courts have juriſdition, are of admi- 
niſtrations, admiſſions of clerks, adultery, appeals in 
eccleſiaſtical cauſes, apoſtacy, general baſtardy, blaſphemy, 
ſolicitation of chaſtity, dilapidations and church repairs, 


celebration of divine ſervice, divorces, fornication, he- 


reſy, inceſt, inſtitution of clerks, marriage rites, oblations, 
obventions, ordinations, commutation of penance, pen- 
ſions, procurations, ſchiſm, ſimony, tithes, probate of 
wills, Sc. and where a ſuit is in the eccleſiaſtical court, 
for any of theſe cauſes, or the like, and not mixed with 


8 


any temporal thing; if a ſuggeſtion is made for a prohi- 


bition, à conſultation ſhall be awarded, 5 Rep. 9. 

To move for a prohibition in another court, after mo- 
tion in the Chancery, ec. on the ſame libel which is grant- 
ed, is merely vexatious, for which a con/ultation ſhall be 
had. Cro. Eliz. 277. Where a con/ultation is granted 
upon the right of the thing in queſtion, there a new pro- 


hibition ſhall: never be granted on the ſame libel; but | 


where granted upon any default of the prohibition, in 
form, c. there a prohibiticn may be granted upon the 
ſame libel again. 1 N.. Abr. 485. A conſultation muſt 
be purſuant to the libel, &c. Vide Prohibition. See 
Black. Com. 3 V. 114. | | 


Contempt, (contemptus ) Is a diſobedience to the rules | 
and orders of a court, which hath power to puniſh ſuch 


offence; and one may be impriſoned for a contempt done 
in court; but not for a contempt out of court, or a private 


abuſe, Cro. Elix. 689. But for contempt out of court, 


an attachment may be granted. Attachment alſo lies 
againſt one for contempt to the court, to bring in the offen- 
der to anſwer on interrogatories, etc. and if he cannot 
acquit himſelf, he ſhall be fined. 1 Lill. zoß. If a ſhe- 
riff, being required to return a writ directed to him, doth 
not return the writ, it is a centempt: and this word is uſed 
for a kind of miſdemeanor, by doing*what one is forbid- 
den; or not doing what he is commanded. 12 Rep. 36. 
And as this is ſometimes a greater, and ſometimes a leſſer 
offence; ſo it is puniſhed with greater or leſs puniſhment, 
by fine, and ſometimes impriſonment. Dyer, 128, 177. 
+ 85. See Attachment. See Black. Com. 4 
280. N by 0 


1 


| 
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An attachment of tamtemgt may ine againſt a: bis 
ſhop, or other peer: but for dot returning a fer? facie! 
de. bonis eccleſiaſticis, it is proper to move againſt the 
chancellor, commiſſary, or official. | Rar v. Biſhop of Sts 
abb, Will, par. 1. ph 3 .. 

One committed for a contempt of the Houſe of Com · 


3 z% + + £ 
8 


mons cannot be bailed by the court of King's Bench, 
there | the Honourable Alexander Marrey's caſe, ib. p. 299, 


2 * £1 54 


p r . THR #” 
It is a contempt to inſlitute a ſuit ſictitiouſſy, though 
the demand is real, either to hurt any perſon, or to get 


the opinion of the court. Coxe and Phillips. Rep. Temp. 


Hardtv. per Aanalſy, 237. 239. l 144 

Contenement, (contenementum / Is ſaid to ſigniſy a man's 
eountenance or credit, which he hath together with, and 
by reaſon of, his freehold: in which ſenſe, it is uſed in the 
ſtatute of 1 Ed. 3. and other ſtatutes: and Spelmen'in his 
Gloſſary ſays, Contenementom / :ie/limatio et conditionis 


forma, gua guis in repub. ſubſiſit. But contenement/is' more 


properly that, which is neceſſary for the ſupport and main- 
tenance of men, agreeable to their ſeveral qualities, or 


| Rates of life: and ſeems to be freehold land, which lieth 
to a man's tenement, or dwelling · houſe, that is in bis own' 
occupation. For by Magna Charta, cap. 14. it is enacted, 
that a freeman ſhall not be amerced, but ſecαον magni-: 


tudinem delifi, ſaluo ſibi contenemento ſuo; & mercator 


 eodom modo, ſalua mercbandiſa; et willanss ſalve wainagio ; 


that is, as Glanvil tells us, he ſhould be amerced, ſecundum: 


 guantitatem | feodorim ſuorum ct ſecumdum : facultater, u- 

nimis gravari inde vidtantur wel ſuum contenementum 
; amittere. 1 Lib. 9. c. 8. 2 ONS - D053 10 nga, - 4 £7 
- , Contingent Legacy, If a contingent legacy. be left to 
any one; as, when he attains, or he attains the age of 
twenty-one, and he dies before that time; it is à lapſed. 
legacy. Dy. 59. 1 Eg. Caſ. Abr. 295. But a legacy 


to one, 10 be. paid when he attains the age of tw 


years, is a veſted. legacy, an intereſt wigs con 
preſenti, although it be /olvendam in futuro; and if the 
legatee dies before that age, his repreſentatives ſhall re- 
ceive it out of the .teſtator's perſanal eſlate, at the ſame 
time it would have become payable, in caſe the legatee 


had lived. Black, Com, 2 V. 51. 


S 
en 


£ * 


Contingent Remainder, Contingent or execatory re- 
mainders (whereby no preſent intereſt paſſes) are where 


the eſtate in remainder is limited to take effect, either to 


a dubious and uncertain perſon, or upon a dubious and 
uncertain event; ſo that the particular eſtate may chance 
to be determined, and the remainder never take effect. 
3 Rep. 20. Black. Com. 2 V. 169. And ſee 10 Re. 


5. GAS 31344 I e FIN DIR LING SI #11 O 103 
Contingent Uſe, Is a uſe limited in a conveyance of. 
land, which may, or may not happen to veſt, according to 
the contingency expreſſed in the limitation of ſuch 2/7 4 
uſe in contingency. is ſuch which by poſübility may happen 
1 Rep. 121. 
remainder contingent is ſaid to be an eſtate veſted; but on 


in poſſeſſion, reverſion or remainder. 


ſuch remainder in executory deviſes, the eſtate deſcends 


till the contingency happens, and nothing is veſted till then. 
1 Vent. 189. 95 4% $577 21 [1 it ea 
Continnal Claim, Is a claim made from time to 
time, within every year and day, to land, or other thing, 
which in ſome reſpect we cannot attain without danger: 


as if a perſon he diſfriſed of land, into which; though he 


hath a right of entry, he dare not enter for fear of beating, 
etc. it behoves him to hold on his right of entry at his beſt 
opportunity, by approaching as near it as he can, once a 
year, as long as he lives, and to ſave the right of entry to 

his heir. Lit, lib. 3. c. 7 5 * Hi 90 


Continual claim is where it is an and repeated — 


ſo as to be within a year and a day before the death of 
him that hath the lands; and if after he dies ſeiſed, ſo 


that his heir is in by diſcent, yet be that makes the claim 
may enter, etc. but if no claim be made, then the entry 
of the perſon diſſeiſed, etc. is taken away, 32'H,8, 


cap. 33. 


K 99A 12 i HBO BE 1 

| Though by the ſtatute the diſſeiſor is to hav@peaces ble 
poſſeſſion. for five, years, without entry or continual elajm. © 
for a diſcent on his death, to take away the entry of this | 
diſſeiſee, or his heir; after the five years, the diſſeiſee 
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 fendant is to recover coſts; if the plaintiff will not enter 
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| is-to make cretesal cas us before che, Aatute : "the | 


fealſee of 8 diſſeitor, abators, ene. are out off the ſtature. 
As to this claim though the tenant die within che year 
and day, and it be but-once made, it ſhall- preſerve the 
try of him that maketh it? apd\if the anceſtor clas, 
and the diffeifor die, and then the anceſtor —— now —— 
heir may enter but if an anceſtor or predeceſſor make a 
pow: cg, claim, and dieth, and the fon or ſucceſſor" make 
no continual claim, and within the year and day after the 
claim made by the anceſtor, the diſſeiſor dies; 'this ſhall 
take away the entry of the ſon or ſucceſſor, for 'the diſ- 
cent was caſt in his time. Co. Lit. 250, 2511. 
If there be tenant for life; remainder for life, che re- 
mainder in fee, and the tenant for life alben in fee * if he 
in remainder for liſe maketh conriznal claim, 'before the 


ing ſeiſed of che alienee; and after the aliencs-die feiſed, | 
and after that the remainder man for life dieth before any | 
entry made by him: in this eaſe he in remainder in fee | 
thall have benefit by the claim of tenant for life, and he | 


may enter upon the beir of the alienee, Oc. Lit. Sec. 

68. ita 1473124 12h: OL enen en eee 
7 This clasm ſhall not avoid a diſcent, unleſs-it be made 
by him that hath title to enter, and in whoſe life the 
dying ſeiſed was: and ſo it is for the continual rlaim of 4 
tenant for life, to give him in remainder advantage, ex- 
cept the diſſeiſor, c. die in the life-time of tenant for 
life,” Ce. Li. 250. Ses Black, Com. 2 V. 316. 3 V. 
. ontinuance, Ie the continuing of a cauſe in court, 
by an entry upon the records there for that purpoſe. There 
is a continuance of the ae, Ce. And continuance of 3 
aurit or ation is from one term to another, in caſe where 
the ſheriff hath not returned a former writ, iſſued out in the 
faid action. Lircb. 262. Continuantes and effoins are 
amendable upon the roll, at any time before judgment: 
they are the acts of the court; and at Common law they 
may amend their o- ads before judgment, though in an- 
other term; but their judgments are only amendable in 
the ſame term wherein they are given. 3 Lev. 431. Upon 
an original, a term or two or three terms may be meſne 
between the teſte and the return; and this ſhall be a good 
continuance; for the defendant is not at any prejudice by it, 


and the plaintiff may give a day to the defendant beyond | 193. unf 
5 13 


the common day if he will: | 


- 


. : 
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an edi& or proclamation) Are thoſe which are prohibit; 
by act of parliament, or the King's proclamation to be 
imported mito, or exported our of this into any other na- 
tion: as during the late Wär with Frante, French wines, 
Se. were prohibited by ſtarate to be imported here from 
thence: and woo}, c is not to be exported from hence 
to other kingdoms, Star. 27 F. 3. c 3, 13 & 14 Car. 
4 ans & wie ‚.·m̊ ! wmmw-m 
Contracaulatoz, A eriminal, or one proſecuted for a 


erime: this word is mentioned in Leg. H. 1. cap. 61. 

| © Contralf, Ccontractut Is 'a covenant or agreement 
between two or more perſons, with a lawful confideration or 
; cauſe;  Weff, Sub. part 1. As if a man fells his forſe 
| or other thing to another, for a ſum of money; or cove-" 
- rants, in confideration of 20 l. to make him a leaſe of a 

farm, c. theſe are good tontirads, becauſe there is a 
fed pro quo, or one thing for another: but if a perſon” 
make promiſe to me, chat T ſhall have 20s. and that he. 
will be debtor to me therefore, and after I demand the 207. 
and he will not give it me, yet L ſhall never have any action 
to recover this 20 x. becauſe this promiſe was no cuntrac, 
but a bare promiſe, or aud pagur ; though if any thing 
were given for the 20. if it were but to the value of a 
penny, then it had been à good comryag. fk. 
Erery contra doth imply in itſelf an afamp/t in law, 
to perform the fame; for à che would be to no pur- 

, poſe, if there were no means to enforce the performance 
D I PR * _ . : i 044% 12 a 
thereof. 1 Lill. Abr. 308. Where an action is brought 

upon a contract, and the plaintiff miſtakes the /uz agreed” 
upon, he will fail in his action: but if he brings his action 

on the promi/e in /aw, which ariſes from the debt, there, 

| alchough he miſtakes'the ſum, he ſhall recover. Ahn 29. 
Afempfitin deed muſt be fully proved. Gilb. Law of Evid. 

in /aw, proof of any part is 7 16. 172. 
See Gilb. Law of Evidence, 204, 205. 2 Vent. 154. | 


- 


But a continuance by capes ought to be made from tem There is a diverſity where a 4% of payment is limited 


to term, and there cannot be any meſne term, becauſe the 
defendant ought not to ſtay ſo long in priſon. ' 2-Day. ' 
Abr. 150. If a man recovers upon demurrer, or by de- 
fault, Sc, and a writ of inquiry of damages is awarded, 
there ought to be continuances between the firſt and ſecond 
judgment, otherwiſe it will be a diſcontinuance; for the 
firſt is but an award, and not compleat till the ſecond 
judgment upon the return of the writ of inquiry of damages. 
Ibid. 153. If the plaintiF be nonſuit, by which the de- 


his coxtizuances, on purpoſe to fave the coſts, the defen- 
dant ſhall be ſuffered to enter them. Cro. Fac. 316, 317. 
The courſe of the court of King's Bench is to enter no 
continuance upon the roll, till after iſſue or demurrer, and 
then to enter the continuance of all upon the back, before 
judgment: and if it is not entered, it is error. Trin. 16 
Jac. B. R. Vide Diſcontinuance. | | | 
.Continuando, ls a word ufed in a ſpecial declaration 
of treſpaſs, when the plaintiff would recover damages for 
ſeveral treſpaſſes in the ſame action: and to avoid multi- 
plicity of ſuits, a man may in one action of treſpaſs re- 


on a contra, and where not; for where it is limited, the 
contract is good preſently, and an action lies upon it, 
without payment; but in the other not: If a man buys 
20 yards of cloth, e. the contra# is void, if be do not 
pay the money preſently; but if day of payment be given, 
there the one may have an action for the money, ' and the 
other trover for the cloth. Dyer 30, 293. Where a ſeller 
ſays to à buyer, he will fell his horſe for ſo much, and the 
| buyer ſays he will give it; if he preſently tell out the 
money it is a contrad; but if he do not it 1s no contract. 
| Noy's Max. 87. Hob. 41. The property of any thing 
fold is in the buyer immediately by the conrra#; though 
regularly it muſt be delivered to the buyer, before the ſeller 
can bring bis ation for the money. Ney 88. If one con- 
tract to buy a horſe or other thing of me, and no money 
is paid, or earneſt given, nor day ſet for payment thereof, 
' nor the thing delivered; in theſe caſes, no action ill lie 
ſor the money, or the thing ſold, but it may be fold to 
another. \Plowd. 128, 309. FF 
All contracts are to be certain, perfect, and compleat: 


For an agreement to give fo much for a thing as it ſhall 


cover damages for many treſpaſſes, laying the firſt to be | be reaſonably worth, 1s void for incertainty; fo a promiſe 


done with a continuando to the whole time, in which the 
reſt of the treſpaſſes were done; which is in this form, 
Continuando iran/grefſionem pradiitam, Qc. a prædicbo dit, 
Sc. uſque talem diem, including the laſt treſpaſs. Terms 
de 7 171 FS 1 r , ; * 
=. treſpaſs with a continuando of divers things, though 
of ſome of thoſe things there could be no continuando; yet 
it ſhall be good for thoſe things for which the continuando 
could be, und ot for the others: but if the continuando 
had been particularly of ſuch things whereof a continuando 
could not be, then it had been nought. 3 Lev. 94. 
Every day's treſpaſs is ſaid to be a ſeveral treſpaſs; tho? 


to pay money in a ſhorr time, rc. or to give ſo much, 
if he likes the thing when he ſees it. Dyer. 91. 1 Ball. 
92. But if I contra wich another to give him fol. for 
ſuch a thing, if J like it on ſeeing the ſame; this bargain 
is faid to be perfect at my pleaſure: Though I may not 
take the thing before I have paid the money; if I do, the 
"ſeller may have treſpaſs againſt me; and if he ſell it to 
another, I may bring an a&ion on the caſe againſt him. . 
Noy tog. If a contra be to have for cattle fold 10 J. If 
the buyer do a certain thing, or elſe to have 20 J. it is a 

good contract, and certain enough: And if I agree with a2 


perſon to give bim ſs much for his horſe, as F. S. ſhall 


« coxtinuando may not be of men's continuing a treſpaſs | 
4 | 


judge him to be worth, when he hath judged it, the _ 
| trac 


| T E | F %, | 2 3 "1 & 
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$44 is complet; and an schien will lie on it; and the 
buyer mall hape 4 resſbnable time to demand the judg- 
ment of J. f. But if he dies before his judgment is given, 
the codrFatt 18 determined. Perk. Ses. 112, 114. hep. 
+: a 2 6 0413710 * . wh "4 PORE. ; 5 15 | 1 | 
<q IMs, cb cal is to be regarded, i# and from 
which the contract is made: The words ſhall be taken in 
the common and uſual ſenſe, as they are taken in that 
place where ſpoken ; and the law doth not fo much look 
upon the form. of words, as on the fubfance and mind of 
the parties therein. 5 Rep. 83. 1 Fuß. 175... A ken- ö 
"tra# for may be made as well by word of mouth, 
ab by deed in Writing; and where it is in writing only, 
not ſealed and delivefed, it is all one ad by word. But 
if the conrra# be by writing ſealed and delivered; and ſo. 
turned into à deed; then it is of another nature; and in 
this caſe generally the action on the verbal contra is gone, 
and ſome other action lies for breach thereof, Plæud. 
1 O, 0 5 yer 0. i OT es ag ke i r 
EAN 5 9 be performed in a year, are to be in 
writing, ſigned by the party, ztc. or no action may be 
brobpll on them: But if no day is ſer, or the time is un- 
certain, they may be good without it. Stat. 29 Car. 2. 
c. 3. And by the ſame ſtatute, no contra for the ſale of 
goods for of. or upwards, ſhall be good, unleſs the buy - 
er receive part of the goods ſold; or gives ſomething in 
earneſt to bind the contract; or ſome note thereof be made 
in writing, ſigned by the perſon charged with the conrrad, f 


by ens . 

If two perſons come to a draper, and one ſays, let this 
man have ſo much cloth, and I will pay you; there the 
ſale is to the undertaker only, though the delivery is to 
another by his appointment: But if a centrad be made 
with A. B. and the vendor ſcruples to let the goods go 
without money, and C. D. comes to him and deſires him 
to let A. B. have the goods, and undertakes that Ze ſhall 
pay him for them, that will be a promiſe «virb7n the ſtatute 
29 Car. 9 5 c. 3. and ought to be in writing. Med. Caſ. 

249. 1 . | 

| 4 contra made and entered into upon good conſidera- 
tion, may for good conſiderations be diſſolved. See 

reement and Sale. furious contrafs, vide Uſury. 

Contrafation, (Conrrafa#io) A counterfeiting ; as 
contrafactio illi Regis, counterfeiting the King's ſeal. 
Blount Os | 85 2 
Contra fozmam Collationis, Is a writ that Jay where 
a man had given lands in perpetual alms, to any late 
houſes of religion, as to an abbor and convent, or to the 
warden or maſter of any hoſpital and his convent, to find 
certain poor men with neceſſaries, and do divine ſervice, 
Ce. If they aliened the land, to the diſheriſon of the 
houſe and church, then the donor or his heirs, ſhould 
bring this writ to recover the lands. It was had againſt 
the abbot or his ſucceſſor; not againſt the alienee, though 
he were tenant of the land: And was founded upon the 
ſtatute of Vim. 2. c. 1. Reg. Orig. 238. F. N. B. 
11 1 

Contra fozmam Feoffamentf, A writ that lies for the 
heir of a tenant enfeoffed of certain lands or tenements, 
by charter of feoffment from a lord to make certain ſer- 
vices and ſuits to his court, who is afterwards diſtrained 
for more ſervices than are mentioned inthe charter. Reg. 
Orig. 176. Old Nat. Br. 162. F N ; 

ontra kozmam Statuti, Is the uſual conclufion of 
every indictment, Oe. laid on an offence created by ſta- 
tute, 

If one fatute be relative to another, as where the former 
makes the offente, the larter adds à penalty, as the ſtatutes 
of 1 & 23 Eliz. the inditment ought to conclude contra 
formam flatutorum. 2 Hales Pl. C. 173. cap. 24. cites 
Paſeb, 42 Eliz. B. R. Croke, u. 6. Dingley v. Moore. 

Where there are ſeveral fatutes and it does not appear 
on which the information is founded, the concluding 
contra formam ftatuti is ill, Co. Fac. 142. pl. 19. 
Broughton v. Moor, cited as adjudged in Talbot && . 
Where one alt makes the offence, and another gives the 
penalty, an information muſt be contra formam flatutorum, 
in the caſe of Talbot and Sheldon, indicted for recuſancy 
contra forman flatuti, 23 Elix. c. 1. and the judgment re. 
verſed becauſe the penalty was demanded ; for the 10 
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| Fliz. made the offence; and the 2 


| Contributes, Coarribunalery kindred or couſitis. Lamb, 


for the offence only, 
1556. Trin, 9 Jar. 


But, if the information bad be 
it had been good; fer Cali. @ 


ry 


I 3% Contramandatio Toi Signifes 2 reſpitiug or giving 


a defendant further time ta anſwer z of a countermand 
what was formerly ordered, Leg. H. 1. e. 59. 5 
Contramandatum, Is ſaid to be a lawful excuſe hic 
the defendant in a ſuit by attorney alledgeth for himſelf; 
0 ſlew chat the plaiacif bath .no cauſe of eomplaine, 
©, Contrapoſitio, A plea or anſwer.——57 fail th placith 
fer juſtitiam pofito ui wel ſnorum cauſam injuſtis conterming- 
| __ vel contrapoſitionibus difforcier, hanc peridat, Leg. 
V . 
Contrarients. In the reign of King Ew. 2. Thimes 
Earl of Lancaßtr taking part with the, arcns againſt the 
King, it was not thought fit, it r > res 


eſpe& of their 
power, to call them rebels or traitors, but contrarients + 
And hence we have a record of thoſt times; called Rotulum 
Contrarientium. VVVVVC rs 4 ty he 7237 

Contratenere, To with-Hold. 8 7 deermins boütra- 
teneat. Leg. Affredi apud oor, ©. 9. 27 it 


p * 
* * , 
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Contribution, (Cantributio) Is where every one pays 
his ſhare, or contributes his part to any thing. One par- 
cener ſhall have contribution againit another; one Heir have 


| contribution. againſt another heir, in equal degree; And 


one purchaſer have contribution againſt another. Alſo c- 


them ſolely extended. 3 Rep. 124 13, Cr. On a fla- 
tute or recogtiiſance, there is a contribution and ſtay till 
the full age of the heir, &c. and this doth extend to the 
leſſee for life, or years of the totiyſor, who has part af 
the land liable, and the heir within age the reſidue; for 


ly, becauſe the whole is liable to the judgment; and this 
cannot be, if during the nonage, the burden ſhall fall 
upon one only. '7eak. Cent. 36. If lands are mortgaged 
and then deviſed to one perſon for life, with remainder tc 


another; both dewiſees ſhall make contribution to payment 


of the mortgage-money, Chan, Caſ. 224, 77. 
Where goods are caſt into the ſea, for the lake. rd of 
a ſhip, or other goods, c. aboard in a tempeſt; there 
is a contribution among merchants, towards the loſs of the 
owners. 32 H. 8. c. 14. And where a robbery is com- 
mitted on the highway, and damages are recovered again 
one or 2 few perſons, in an action againſt the hundred, the 
reſt of the inhabitants ſhall make contribution to the ſame. 
27 Flix. c. 13. „„ a 
Contributione facienda, Is a writ that lieth where 
there are tenants in common, that are bound to do one 
thing, and one is put to the whole burden; or who joint 
hold a mill pro indiviſo, and take the profits equally, e. 
the mill falling into decay, one of them will not repair 
the mill; now rhe other ſhall have a writ to compel him 
to contribute to the reparations, And if there be three co- 
parceners of land, that owe ſuit to the Lord's court, and 
the eldeſt performs the whole ; then may ſhe have this writ 
to compel the other to make their contribution. 80 
where one ſuit is required for land, and that land being 
ſold to divers perſons, ſuit is demanded of them all, or 
ſome of them by diſtreſs, as entirely as if all the land were 
ſtill in ove. Reg. Orig. 175. F. V. B. 162: 
Controller, (Fr. Contrerolieur, Lat. Contrurotulator) Is 
an overſeer or officer relating to public. accounts, e. 
And we have divers officers of this name; as controller of 
the King's Houſbold; of the Nawy; of the Caftoms; of the 
Exciſe ; of the Mint, &c. And in our courts, there is 
the controller of the Hamper, of the Pipe, and of the Pell, 
&c. The office of Controller of the Heafoold is to control 
the accounts of the Green Cloth; and he firs with the Lord 
Steward and other Officers in the counting-houſe, for 
daily taking the accounts of all expences of the houſhold. 
The Comptroller of the Nawy controls the payment of wages; 
examines and audits accounts; and inquires into rates of 
ſtores for ipping, Sc. Controllers of the Cuſtoms and Ex. 
iſe, 12 is to control the accounts of thoſe reve - 


a 
ues: And the Controller of the Mint controls the pay« 
Fe” L1l ment 


z:fors in a ſtatute ſhall be equally charged, and not one of 


the land of every one them ought to op charged equal- 
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ment of wages, and accounts relating. to the ſame. Con- | 


wriller of the Hamper-is ah officer in. th Chancery attending 
the Lord Chance daily in terw-time, and upon ſeal 
"gays; bote vide ie tak® all things Tealed from the 
Clerk of the Hamper, incloſed 2 ge of leather, and to, 
note the ſult namber and effet oF all things fo received, 
"and enter the fame in à book, with al the doties 15 
taining to his Majeſty, and other” officers for the, ſame. 
The Carell, of 75% Pipe is an officer of the Exchequer, | 
Who writes dat umts twice eve y, heat to the ſheriffs to 
levy the fatms*and debts of the Pipe; and keeps a con- 
trolment of the Pipes, Ce Controller of the Pell is alſo an 
© officer of the Exchequer; of which ſort there ate two, who | 
Ae the Chamb lader fs, that do or ſhould keep a cod - 
trolment of the Pell, of receipts and goings out; And this. 
officer was Originally ſuch as tock notes Of © other officers. 
"accounts or receppts, to the intent to diſcover if they dealt 
"amiſs, and was ordained for the Prince's better ſecurity. 
Fla, lib. 1. cap. 18. Stat. i2 Ed. Jr: cab 55 This laſt 
.0 


ſeems to be the original uſe and 'detign of all Controllers, | 


that of his own head deviſes, or invents' falſe news. 2 


a an To * 


"Toft. 227. 0 . : * 5 13 1 4 , ; : 
. Convenable, (Fr.) Agteeable. "Stat. 27 Ed. 3. e. 21. 
r / area a | 


Convenient, (Con venient Of the uſe cf this word, the 
Lord Coke in his inftitute ſays, — Non felum quod licet ſed 
quod ef conveniens eff conjiderandum, nihil quod t itcon- 
veniens eff licitum. I Tait. 66. | | 
Convent, /Conventus) Signiſſes the fraternity of an ab- 
"By or priory ; as focietas doth the number of fellows in a 
college. Bra. lib. 2. k. 35. : | 
-  Conventicle, | (Conventiculum) A private aſſembly or 

meeting for the exerciſe of religion; firſt attributed in 
"diſgrace to the meetings of Viclliſſe in this nation, above 
two hundred years ſince: and now applied to the illegal 
meetings of the Noxconfermiſis : It is mentioned in the 
ſtatutes 2 Her. 4. c. 15. 1 H. 6. c. 3. and 16 Car. 2. 
c. 4. which ftatute was made to prevent and ſuppreſs 
tenventicles : And by 22 Car. 2. cap. 1. It is enattcd, 
that if any perſons of the age of ſixteen years, ſubjects | 
of this kingdom, ſhall be preſent, at any cenventicle, where 
there are five or more aſſembled, they ſhall be fined 5 5. 
for the firſt offence, and 105. for the ſecond; and perſcns 
reaching incur a penalty of 20 J. Alſo ſuffering a meet- 
ing to be held in a houſe, Ic. is lisble to 20/, penalty. 
Juflices of peace have pon er to enter ſuch houſes, and 
ſeize perſons aſſembled, c. And if they negle& their 
duty, they ſhall forfeit 100 1 And if any conſtable, Tc, 
know of ſuch meetings, and do not inform a juſtice of 
peace, or chief magilirate, he ſhall forteit 51 Bot the 
1 F. M. c. 18. ordains that proteſtant diſſen:ers ſhall 
be exempted from penalties: Though if they meet in a 
houſe, with the doors lock*:}, barr'd, or bolted, ſuch 
diſſenters ſhall have no benefit from that flatute, Officers 
of the government, Cc. preſent at any conventicle, at 
which there ſhall be ten perſons, if the Royal Family be 
not prayed for in expreſs words, ſhall forfeit 40 J. and be 
diſabled. Stat. 10 Ann. c. 2. See Herefy, 

Conventio, Is a word uſed in ancient law-pleadings, 
for an agreement or covenant: As 4. B. guerilur, &c. 
de C. D. Sc fro eo quod non leneat conventionem, ** c, 
There is a pleaſant recerd of the court of the manor of Hat- 
feld, in Com. Ebor, held Anno 11 Ed. 3. which runs thus: 
Robertus R. gui obrulit /e werſus Johannem J. 4e eo quid 
uon teneat conventionem inter eos fattam, & unde querithr, 
quod certo die & axno apud, c. convenit inter præ dictun 
Robertum et Johannem, guod prædidus Johannes vendi- 
dit prædide Roberto diabelum Vigatum in quodam ligamine 
pro iii d. ch et pradiftus Robertus tradidit predigo Johan- 
ni gz-ddam obolum earles (i. e. earneſt-money) per quod 
preprietas didi Diaboli commoratur in perſona difti Roberti 
424 habend deliberationem didi Diaboli, infra quartam diem 
prex. ſequent. Ad quam diem idem Robertus wenit ad præ- 
fatum Johannem, er petit deliberationem didi Diaboli, ſe- 
cundum con ventionem inter eos fattam; idem Johannes præ- 
idm Diabolum deliberate n:luit, nec adbuc wilt, etc. ad 
grave dampnum ipfius Roberti lx. il. Et inde producit 
ſeflam, eic. Et prædidus Johannes wenit, etc. Et non 
dedicit coventionem predifam. Et quia widetur curie 


Predifti adjournantur, 
de Conpeuriqne, {2.8 eee 


Who ſettled ** William and Queen Mary on the throne, 


* 


-*Evntrbvets Centre beur) Signißes in our law one 
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qued tale, placitum mon Joon invr Grid 1 Alan 
| ue ig inſerrum, ad audi 

dicium Jums .. et ufrague. Pars in eri 770 a " 
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er real or perlonal: 


covenant in writing, whet 


is called a, Mis g Covenent. Reg. Orig. 5. F. N. B. 


148 1 1 if *. is v4 ] $4 we et 3 f andre * thy 
„Convention, Is properly where, a, parliament is afſem- 
ble, but no ach is, paſſed, or bill bgned, ece,, See Far- 


# 


; liament. 


* Convejitfoii Partiament, "Os ie Söckchen of King 
ames II. © Jang 1689. The aſſembly of be ſtates of the 
| liberties, and 


was called the Coxwention;, And the Lords and Commons 


thus convened were declared the two houſes of parliament, 
notwithſtanding ibe Want of any writ of ſummons, ecc. 


'Stat..1 W. and M,. . 5 
Conventuals, Are thoſe religious men who are united 
together in a canweat Or religious houſe. , ee 
C onven dusk Church, Is a 1 that conſiſts of regu- 
lar cle ks, profefing ſome order of religion; or of Dean 
and Chapter, or other ſocieties of Spiritual Men. 
Converſlon, 1s where a perſon finding or ; having, the 
goods of another in his poſſeſſion, conyerts them to his 
own uſe, without the conſent of the owner, and for 
which the proprietor may maintain an action of Trower 
and Conver/ion againſt him.—And refuſal to reſlore goods 
is, prima facie, ſufficient evidence of a converfion, tho 
it does not amount to a converſion. 10 Rep. 56. Black, 
LICE. Cn oak had cos et 
Converſos, The Jens here in England were formerly 
called Coaverſes, becauſe they were converted to the Chri/- 
tian religion, King Hen. 3. built an houſe for them in 
London, and allowed them a competent proviſion or ſub- 


ſiſtence for their lives; and this houſe was called Domus 


Converſorum. But by reaſon of the vaſt expences of the 
wars, and the increaſe of thoſe converts, they became a 
burden to the crown; ſo that they were placed in abbeys 
and monaſteries for their ſupport and maintenance, And 
the Jeu being afterwards baniſhed, King Ed. 3, in the 
51ſt year of his reign, gave this houſe which had been 
uſed for the converted Jews, for the keeping of the Rolls; 
and it is ſaid to be the ſame which is at this time enjoyed 
by the Maſter of the Rolls. Bee. :; 


Conveyance, ls a deed which paſſes land from one man 


to another, Conveyance by freffment, and livery, was the 
general conveyance at common law; and if there was a 
tenant in poſſeſſion, ſo that livery could not be made, 
then was the reverſion granted, and the tenant always at- 
torned : Alſo upon the ſame. reaſon, a leaſe, and releaſe 
was held to be a good conveyance, to paſs an eſtate; but 
the leſſee was to be in actual poſſeſſion, before the. releaſe. 
Put the leaſe is now conſidered as operating o as, to give 
the poſſeſſion, which it does in point of lac 

By the common law, when an eſtate did not paſs by 
ſecfiment, the vendor made a leaſe for years, and the 
leſice actually entered; and the leſſor granted the reverſion 
to another, and the leſſee attorned: Afterwards, when an 
inheritance was to be granted, then likewiſe was a. leaſe 
for years uſually made, and the leſſee entered (as before) 
and then the leſſor releaſed to him: But after the fatute of 
ies, it became an opinion, that if a Jeaſe for years was 
made upon a valuable conſideration, a releaſe might ope- 
rate upon it without an actual entry of the leſſee; be- 
cauſe the ſtatute did execute the leaſe, and raiſed an uſe 
preſently to the leſſee: And Serjeant Maar was the firſt 
who practiſed this way. 2 Mod. 25 1, 252. | 

The moſt common conveyances now in uſe are deeds of 
gift, bargain and ſale, leuſe and releaſe, fines and recoveries, 
Settlemnets to uſes, &c. A ſon did give and grant lands to 
his mother, and her heirs; though this was a defeclive 
conveyance at common law, yet it was adjudged good by 
way of u/e, to ſupport the intention of the donor, and 
therefore, by theſe words, an w/e did ariſe to the mother 
by way of covenant to land ſeiſed, 2 Lev. 225. A feoff- 
ment without /iwvery and ſeiſin, will not enure as a grant; 
but where made 1n conſideration of a marriage, etc. it has 
been adjudged, that it did enure as a covenant to fland ſeiſed 
to ſ es. 2 Lev. 213. | | N 
Tenant 
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. Tenant in ſee, in conſideration of marriage, eb wanantrd, 
anted, and agreed all that meſſuage to the uſe of himſelſ 
bee li then to his wife for: life, for her joĩniure, chen to 
their Sr ſen in tail male, e Now by, theſe: words fit 
appeared;; that the huſband intended ſome, benefit for- his 
wife, where fare the court; ſupplied. other cyorda.to:make. 
the conveyance ſenſible 1 Lutw, 782. the words: giue: 
and; graut, etc. are proper for. a conveyance: at; Common 
laws bub has; been held;. that though ſame books war- 


rant that conveyences,(hs1l operate according to che Word, 


yet of late ihe judges have a greater conſide tation of the 
paſſing ile eflate, than the manner by vvhich, it. ic paſſed. 
2 Luta 4209, .. i l Win das ac 
» A cnnndance cannot. be fraudulent in part, and good as; 
to the, reſt; For if it be fraudulent and void in pert, it is 
void in all, and it cannot be divided. 1 Lil. Abr. 311. 
Frandylent conveyances.t0 deceive creditors, defraud pur- 
chaſers, ze. are void, by Stat 30 Ed 3. cap. 6. 1 Elin. 
cab. 5. 27 Elig. cap; Vide Ded. en 
Conviſt, (Cos vic Is he that is found guilty of an; 
offence by verdict of a jury. Staund. P. C. 186. Cromp- 
ton ſaith, That convidtias is either when a, man is out- 
lawed, or, appeareth and confeſſeth, or is found guilty by 
the inqueſt; And when a ſtatute excludes 1 
perſons. found guilty of felony, etc, it extends to thoſe 
who are convidted by conſeſſion. Cromp. Juſt. 9. The 
law implies a conviction, before puniſhment, though not 
mentioned in a ſtatute; And where any ſtatute make a 
ſecond, offence felony, or ſubje& to a. heavier puniſhment: 
than the firſt, it js always implied that ſuch ſecond offence 
ought to be committed after à canviclion for: the fitſt- 1 
Hawk. ; C. 13, 107. N. tn Ein 4 G17 e uy ay vi 
Judgment amounts to convizon; though it dath not 
follow that every one who is conwid, is adjudged; bid. 


14. A conuiction at the King's ſuit may be pleaded to a. 


ſuit by an informer, on a penal ſtatute; becauſe while in 
force it makes the party liable to the forfeitute, and no 
one ought to be puniſhed twieę for the ſame offence: But 
con viction may not; be pleaded to a new ſuit by the King. 
Bid. 18. A perſon canvidted or attainted of one felony. 


may be proſecuted for another, to bring aeceſſaries to 


puniſhment, etc. Fitz; Coron 37 97:Hſm./m  1onen 
On a joint indictment or information, ſome of the de- 
fendants may be acquitted, and others cenviclid. 2 Hawk. 
240: Perſons convicted of felony; by verdict, &c. are not 
to be admitted to gail, unleſs there be ſome ſpecial mo- 
tive for granting it; as where à man is not the ſame per- 
ſon, &c. for bail ought to be before trial, when it ſtands 
indifferent whether the party be guilty, or not. Ibid. 99. 
114. Conviction of felony, and other crimes, diſables a 
man to be a juror, witneſs; c. By our books, convidlion 


and attainder are often confounded. 


Convittion, before juſtices, of peace. - When an ad of | 


parliament orders the conviction of offenders by juftices 
of peace, &c, it muſt be intended after ſummons to bring 
them in, that they may have an opportunity of making 


their defence; and if it be otherwiſe, the conviction ſhall: | 


be quaſhed. Mich. 2 Aun. B. R. Mod. Caf, 41. vu 
Conviit Recuſant, ' According to the ſtatutes. See 
Recuſants. r 1 1 2033. 8 
Convivium, Signifies the ſame thing among the laity, 
as procuratio doth with the clergy, wiz. When the tenant 
by reaſon of his tenure is bound to provide meat and 
drink for his lord once or oftener in the year. Blount. 
Convocation, ( Convecatio) Is the afſembly of all the 
clergy, to conſult of eccleſiaſtical matters in time of par- 
liament: And as there are two houſes of parliament, ſo 
there are two houſes of convocation; the one. called the 
Higher or Upper Houſe, where the archbiſhops and all the 
biſhops fit ſeverally by themſelves; and the other the 
Lower. Houſe of Convocation, where all the reſt of the 
clergy fit, i. e. All deans and archdeacons, one proctor 
for every chapter, and two proctors for all the clergy of 
each dioceſe, making in the whole*-number one hundred 
and ſixty-fix perſons. Each cen vocation houſe hath a pro- 


locutor, choſen from among themſelves, and that of the: | 


lower houſe is preſented to the biſhops, c. engt 

The Archbiſhop of Canterbury is the Preſident of the 

Convocation, and prorogues and diſſolves it by mandate 

from the King. The cenvocatien exerciſes juriſdiction in 
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makin of cünons, with athe Kibg's:afſentsy,For.tby, the 


Stat. 25 H. 8. c. 194 the rconwration is not; only to be 
aſſembled by the King's wit z but the canon are to have 
the rqy al aſſent : They have the examiniing and cenſuring 
of heretical» and ſebiſmatical books; and perſpns, &. 
But appeal lies to thę King in Chancery, or to his dele- 
gates, 4 daft; 322. 2 fol. Hör. 225. Theclergy called 
to this convoration, and their ſervants; De. Hare the ſame 
privileges as members of parliament. Stat. d He e. 1. 
Co nuſante of Pleas, A privilege that ia city or town 
hatk tochold pleas. See CMH c- 
»CTonulant, (Fr. Connoiſan]! Knowing or und- 
E As. if the ſon be rantſant, and agreed to the feofßf - 
ment, n Co Linn eien 
{ Coopers, Shall make their veſſels of ſeaſonable. wood, 
and mark them with. heir own macks, on pain of 30. 4d. 
forſeituteiʒ and the conteats of veſſels are appointed to be 
obſerved under. like penalty, as the beer barrel ſhall con- 
tain 36 gallons, a kilderkin 18, and fickin 9, he. The 
wardens of the Coopers company in Landon, with an officer: 
of the mayor, are to ſeareh all veſſels for ale beer, and 
ſoap to be ſold there; and to mark them that are right, 

and they may burn thoſe that be not ſo: And if any 
Cooper,; & diminiſh a veſſel by taking out the head, ora 
| ſtaff thersof, it ſhall: be burnt, and the. offender forſeit 
35. 44. Alſo Coopers are.to fell their veſſels at ſuch rates 
as ſhall | be:ordained by-juſtices, mayors, We; 23 H. 8. 
cl 4. . This'laſt-clauſe is repealed by 8 Eliz.. cap. 9. 


though Coopertio Arborum is rather the bark of timber tices. 
felled; and the chumps and broken wood. Cool. 
| Coopertura, A thicket or covert of wood. Chart. de 
E o upto fo gon to He ib 3 of wn kan + 
; . Cdparceners; ( Participts) Otherwiſe called Parceners, 
gare ſuch as have equal portion in the inheritance of an 


fault of heirs male, come in equality to the lands of their 
anceſtors. Brac. lib. z. rap. 30. They are to make 
partition of the lands; which ought to be made by tcopar- 
ceners of fall age, c. And if the eſtate of a coparcener 
be in part evicted, the partition ſhall! be avoided ia the 


: | whole, Lit. 243. 1 Inf: 173. 1 Rep. 87. The crown 


of England is not ſabje& to ceparcenary; and: there is no 
: coparcenary in dignities, Sc. Co. Lit. 27. Stat-25 H. 9. 
c. a Vide Parcenersc:t is wy bo 9: 507 27-5% 

.  Copartnerſhip, Is a deed of covenants between mers 
{ chants,” or others, for carrying on a joint trade, SS. 
Cope, Is a cuſtom or tribute due to the King, or lord 
of the ſoil, out of the lead mines in ſome part of Derby - 
+ ſhire ; of which Manio ve i.ith thus : CHO 40 Horgan 
'” Epgreſs and regreſi to the King's Highway, 

Tie miners have; and lot ad cope they pay: 

' The thirteenth diſh off ore avithin their nine, ; 

To the lord, for lot, they pay at meaſuring time; 
Six-pence a load for cope the lord demands, 

And that is paid to the berghmaſter's hands, &c. 


Agreeable to this you may find in Sir John Pettus's Fodine 
| Regales, where he treats on this ſubject. This word, by 
: Dome/day Book, as Mr. Hagar hath interpreted it, fignifies 
a hill: and Cope is taken for the ſupreme cover, as the 
cope of heaven. Allo it is uſed ſor the roof and covering 


of a houſe; the upper garment of a prieſt, &fc. 


Copia Libelli deliberanda, Is a writ that lies where 
a man cannot get the copy of a libel at the hand of a 


Reg. Orig. 51. | | 5 IP 
Coppa, A cop or cock of graſs, hay or corn divided 
into titheable portions; as the tenth cock, &c, This 
word, in ſtrictneſs, denotes the gathering or laying up 
the corn in copes or heaps, as the method is for barley or 
oats, &ec. not bound up, that it may be the more fairly 
and juſtly tithed : and in Kent they ſtill retain the word, 
| a cop Or cap of bay, ſtraw, &c. Thorn in Chron. 

Copper and Copper Dze. Copper plates and copper 
fully wrought, to what duties liable, 4 and 5 V. and M. 
c. 5. Jef. 2. All copper may be exported paying the 
' lawful duties and cuſtoms, 5 V. and M. c. 17. 


Copp, 


* | Coopertio; The head or branches of a tree cut down:; 


anceſtor; and by lau are the iſſue female, which, in de- 


judge ecclefiaſtical, to have the ſame delivered to him. 
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the original may be procured. 10 Rep. 92. Ruda copy 


| beld land cannot be made at this day; for the pillars of a 


r. But by particular cuftom, there may be dower and 


cor 


Cop, Fei Is in 8 legab ſenſt the tratſcript of an 
* f as the cy bf n patcar, of U charter, 
deed} t. A clauſe out of u patent, taken” from the 
chapel of the Rolls; cannot be given in evidence; but 
you muſt have 4 true copy of the whole charter examined: 
it is the fame of a record. And if upon a trial, you will 
give part of a" copy of an offlce in evidence to prove a 
deed, which deed is to prove the party title to the land 
in queſion that gives it in evidence; if ihat part of the 
office copy given in evidence, be not ſo much of it as 
doth any ways concern the land id queſtion, the court 
will not admit of it: for che court will have d enpy of the 
whole givenz: or no part of it hall be admitted. 1 Lil. 
Abr. 312, 313. Where a deed is iurolled, certifying an 
atteſted copy id proof of the inrolment; and. ſueh copy 
may be given in evidence. 3 Eu. 387 l common 
deed cannot be proved by 2. copy or counterpart, when 


of A will of lands, or the probate, is not ſufficient; but 
the will moſt be ſhewn as evidence. 2 Rol. Abr. 74. 
Copies of court rolls admitted as mt ; 2 

| { renura per copiam. rotul; curie) Is d tenure 
ben a * hath nothing to ſhew but the copyiof 
the roll, made by the fle ward of the lord's courtz on 
ſack tenant's being admitted to any parcel of land or tene- 
ment belonging to the manor. ꝙ Rep. 25. Iti is called 
baſe tenure, becauſe held at the will of the lord: And 
Fitæberbert ſays, it was anciently tenure in ulllenage, and 
that cepyboli is but a new name. Some copybelds are held 
by the verge in ancient demrſne; and though they are by 


copy, yet are they a kind of freehold; for if a tenant of 
ſuch copybold commit felony, the King bath annum diem | 


et vaflum, as in the caſe of freeholders : ſome other copy- 
holds are ſach as the tenants hold by common tenure, 
called meer copybold, whoſe land, upon felony committed, 
eſcheats to the lord of the manor. Hitch. 81. But copy- 


d eſtate are, That it hath been demiſed ine out of 


e 


tions; and five years non-elaiin! und fall” be Barred. 1 
| Nel. Adr. 56. get 1865 150 nne den Ped: 
A plant = de made in the'edgtt'of the munor, in the 
natare of 2 l ation,” and, à recovery ſhall'be had in that 
Main again&tenant'in tall, and ſuch d Firovery ill de * 
diſcontivhance” to the eſtate- tail i Praun. II. And 
the ſuffering a recovery by # dogybo/dl# tenant for life if 
the lord's court id no forfeiture,” anle(# there id Parti" 
cular cuſtom for it. 1 Nel/” Abr, o Cogybelitvs ny 


þ entail che laude, and Jar the nhalt aud Pmidinders, 


dy committing a'forfziture,' as making leaſe without li- 

| cence fFe, 40d then the lord is te male three proclatii-' 

tions, and ſeize the copybold, after which the laude are 

granted to the 4opyholzer,” and his heirs, Ce. This is the 

| manner in ſome'places, but it muſt be warranted' by cuf- 
tom. 2 Da. Abr. igt. Sid"rgr i  50f! _ 
- Cuflomt ought to be time out of nemory; to b&teaſon-" 

able, t. And a cuſtom'in deprivation'or bar of 4 . 


%% eſtate, ſhall be taken -= when for making 


and maintaining: it mall be conſtyued favourably,” Comp. 
Cop. fad. 33. Cro. Fl. 879. An unreaſonable cüſtom, 
s for a lord to exact exorbitant flaes}" for a'copybolder for 
life to cut down and ſell timber-trees, c. is vid. A 
 copybelazy for life pleaded a cuſtom; that every cb 
for life might, in the preſenee of two other elde, 
appòint who ſhould" have his copyBeld after his death; and 
that the two copybelders' might aſſeſs a fine, fo ds not to 
be les than had been uſually paid ; and it was adjudged 
| good cuſtom. 4 Leon. 218. But a cuſtom to compel 4 
lord to make a grant, is ſaid to be againſt law; though'ft 
may be good to admit a tenant. Moor 788. 
By the cuſtom of ſome manors, where copybold lands are 
granted to two or more perſons for lives, the perſon firſt 
named in the copy may ſurrender all the lands. 1 N. 
Abr. 497. There are cuſtonis/ ration Joc,” different from 
other places: but though 4 culom may be apphed to a 
particular place; yet it is againſt the nature of 'a cuſtom 
of a manor to apply it to one” particular tenant. '' 1 N. 


n by copy of court; roll; and that the tenements are 


304. 1 Lotw, 126. 


parcel of ot within the manor. 1 If. 58. 4 Rep. 24. There are uſually cafom- rolls of manors, exhibited on 
A cepybeli tenant had originally in judgment of law but'f oath? by the tenants; ſetting forth the bounds of the 


an eſtate at will ; yet cuſtom ſo eſtabliſhed his eſtate, that 
by the cuſtom of the manor it was deſcendible, and his 
heirs inherited it: and therefore the eſtate of the copy - 

bolder is not merely ad woluntatem domini, but ad volun- 
raters domini ſecundum conſuetudinem manerii; ſo that the 
cuſtom of the manor is the life of cepybold eſtates; for with - 
out a cuſtom, or if copybelders break their cuſtom, they 

are ſubje& to the will of the lord: and as a copybold' is 


created by cuſtom, ſo it is guided by cuſtom. 4 Rep. 21. 


A copybolder, fo long as he doth his ſervices, and doth 
not break the cuſlom of the manor, cannot be ejected by 
the lord; if he be, he ſhall have treſpaſs againſt him: but 
if 2 cepybolder refuſes to perform his ſervices, it is a breach 
of the cuſtom, and forfeiture of his eſtate. 
Copyhelds deſcend according ic the rules and maxims of 
the Common law, (enleſs in particular manors, where 
there are contrary cuſtoms, of great antiquity) ; but ſuch 
caſtomary inheritances ſhall not be aſſeis, to charge the 
heir in action of debt, c. id. Though a leaſe for 
one year of copyhold lands, which is warranted by the 
Common law, ſhall be aſſets in the hand of an executor. 
1 Vent. 163. Copybilders hold their cltates free from 
charges of dower, being created by cuſtom, Which is pa- 
ramount to title of dower. 4 Rep. 24. Copybeld inherit - 
ances have no collateral qualitics, which do not concern 
the deſcent; as to make them aſſets; or whereof a wife 
may be endowed; a huſband be tenant by. the curteſy, 


tenancy by the curteſy. Cro. Eliz. 361. There may be 
an cflate-rail in copybeld lands by cultom, with the co- 
operation of the tlatute . 2. And a capybold may be 
entailed by cuſtom, ſo by cuſtom the tail may be cut off 


| manor, the royalties of the lord; ſervices of the copybol4 
' tenants, the tenures granted, whether for life, &c, con- 
cerning admittances, furrenders, and the rights of the 
copybolders, as to taking timber for repairs, fire-boot, c. 
Common belonging to the cenants, payment of rent, 
ſuing in the court of the manor, taking heriots, t. 
All which cuſtoms are to be obſerved. Comp; Court 
Keep. sd. ty 30 Wet Wade $5771 
When an act of parliament altereth the fervice, cuſ- 
toms, tenure, and intereſt of land, in -prejudice of the 
lord or tenant, there the general words of ſuch an act 
ſhall not extend to copybolds.” ' 3 Rep. 7. Copybrldr are 
not within the Star. 27 H. 8. c. to, of jointures; nor the 
32 H. 8. c. 36. of leaſei copyholds being in their nature 
demiſable only by copy: they are not within the ſtatute of 
uſes; nor are copybolds extendible in execurion : but copy- 
holds are within the ſtatute of limitation of afions; and 
the 13 Eliz. c. 7. Sc. againſt bankrupt;. The lord ſhall 
have the cuſtody of the lands of idtots, &c. And à c- 
bolder is not within the act 12 Car. 2. c. 14. to diſpoſe of 
the cody and guardianſbip of the heir; for if there be a 
cuſtom for it, it belongs to the lord of the manor, 3 
Lev. 395. 1 NVeiſ. Abr. 39% 9” 1 | 
Copyboladers not to vote for knights of the ſhire. - 31 Geo. 
2. c. 14. /e2. 1. Aſſignees of inſolvent debtors to pay 
' fines for copybolds. 1 Geo, 3. c. 17. ſet. 14. Copybolders 
ſhall neither implead nor be impleaded for their tenements 
by writ, but by plaint in the lord's court held within the 
, manor: and if on ſuch plaint, erroneous judgment be 
given, no writ of falſe Judgment lies, but petition to the 
lord in nature of a writ of falſe judgment, wherein errors 
are to be aſſigned; and remedy given according to law. 


by ſurrender. 1 f. 60. Fob : 
A copyhald may be barred by a recovery, by ſpecial 
cuſtom; and a ſurrender may bar the ifſue by cuttom. A 
fine and recovery at Common Jaw will not deftroy a cepy- 
hold eſtate ; becauſe Common law aſſurances do not work 
upon the aſſurance of the"zopyho/d: though copyho/d lands 
are within the Sat 4 H. 7. c. 24. of fines and proclama- 


Co. Lit, 60. ' . 
Where a man holds copyhold lands in truſt to ſurrender 

to another, &. if he refuſes to ſurrender to the other 

accordingly, he may be compelled by bill exhibited in 

the lord's court, who, as chancellor, has power to do 

right. Leon. 2. A copyholdtr may have a formedon in 

deſcender in the lord's court. | Lefſee of à copybolder = 
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life for one year, ſhall maintain an ejectment. 4 K. 26. 


Moor 679, It is every.day's practice to bring ejectments, 
to php the poſſeſſion of copy holds, for deſendant by 


the rule, obliging bimſelf to confeſs leaſe, entry, and | 
ouſter, the title only can come in queſtion on the trial; | 


But Jefſor_ of plaigtiff, before be brings his ejeAmeat, 
' ſhould be admitted. | ns La 
A manor is loſt. when, there are no cuſtomary tenayts or 
ropybolders : and if a capybold comes into the hands of the 
lord in fee, and the lord leaſes it for one year, or half a 
year, or for any certain fe it can never be granted by 
copy after: but if the lord aliens the manor, Sc. his 
alience may re-grant land. by copy. If the lord keeps the 
copyboli for a long time in his hand, it is no impediment 
but that he may after grant it again by copy. 2 Danv. 
Abr. 176, 177. A cegybolder in fee accepts 01 a leaſe, 
rant, or confirmation of the ſame land from the lord, 
this determines his capybold eſtate. 2 Cre. 16, Co, Far. 
253. If a copybolder bargains and fells his copybold to a 
leſſee ſor years, Ac. of the manor, his copyhald is ex- 
tinguiſhed. 2 Dany. 205 · A copyhalder may grant his 


eſtate to his lord, by. bargain and ſale, releaſe, Oc. for 


between lord and tenant the conveyance need not be ac- 
cording to cuſtom. 1 Nel. 50. A copyholder in other 
caſes. cannot alien by deed : though he that hath a right 
only to a copy bold may relea/t it by deed. And if a copy- 
bolder ſurrenders upon condition, he may afterwards re- 
haſe che condition by deed. 2 Danv. 205. Cro. Fac. 36. 
Alſo one joint copybolder may,releaſe to another, which will 
be good without any admittance, Cc. Lid. 
A capybolder cannot convey or transfer his copybold eſtate 
to andther, otherwiſe than by ſurrender; Which 1s the 
yielding up of the land by the tenant to the lord, ac- 
cording to the cuſtom of the manor, to the uſe of him 
that is to have he. eſtate: or ĩt is in order to a new grant, 
and further eſtate in the ſame. | 
or for three lives, c. the lord of the manor that hath a 
lawful eſtate therein, whether he be tenant for life or 
Fears, tenant by ſtatute merchant, Cc. or at will, is 
. dominus pro temports and may grant lands, herbage of 
lands, a fair, mill, tithes, etc. and any thing that con- 
cerns lands, by copy of court- roll, according to cuſtom ; 
and ſuch grants ſhall bind-thoſe in remainder: the rents 
and ſervices reſerved by them ſhall be annexed to the 
manor, and attend the owner thereof aſter their particular 
eſtates are ended. 4 Rep. 23. 11 Rep. 18, And if a 
lord of the manor for the time being, leſſee for life, 
years, etc, take a ſurrender, and before admittance he 
dieth, or the years or intereſt determine, though the next 
lord comes in above the leaſe for life or years, or other 
particular intereſt, yet he ſhall be compelled to make ad- 
mittance according to the ſurrender. Co. Lit. 59. But 
a lord at will, of a copybold manor, cannot licence a copy- 
hold tenant to make a leaſe for years; though he may 

ant a copybold for life according to the cuſtom : if a lord 
for life gives licence to a tenant to make a leaſe for years, 
this leaſe ſhall continue no longer than the life of the lord. 
2 Danv. Abr. 202 | | 
I he that is dominus pro tempore of the manor admits one 
to a copybeld, he diſpenſes with all precedent forfeitures; 
not only as to himſelf, but alſo as to him in reverſion ; 
for ſuch grant and admittance amount to an entry for the 
forfeiture, and a new grant; but a lord by tort cannot 
by ſuch admittance purge the forfeiture as to the rightful 
lord. 1 Lev. 26. Grants by copy of court-roll by in- 
fants, etc. will be binding: and if a guardian in ſocage 
grants a copyhold in reverſion, according to the cuſtom of 
the manor, this ſhall be a good grant; for he is dominus 
pro tempore. 2 Rol. Abr. 41. If baron and feme ſeiſed 
of a manor in right of the feme grant a cpbeld, this ſhall 
bind the feme notwithſtanding her coverture, 4 Rep. 23. 
An executor may make grants of copyhold eſtates, accord- 
ing to the cuſtom of the-manor, where a deviſe is made 
that the executor hall grant copies for payment of debts. 
2 Danv. 178. oe ; | 

A manor may be held by copy of court-roll, and the 
lord of ſuch manor grant copies; and ſuch. cuſtomary 
manor may paſs by ſurrender and admittance, ac. A 


Ass to:copyhold grants; which are made either in fee, 


' cuſtomary manor may be holden of another manor, and 


C | | - . 


 fuch.cutomary lord may grant copies and hold -courts * 
c 


but a copyholder lord of ſuch a manor cannot hold a court 
baron to have . forfeitures, and hold pleas in a writ of 
right, etc. 1 Nel/, Abr. 524. | 


All grants of reybold eſtates are to be according to the 
cuſtom of the manor ; and rents and ſervices cuſtomary 
muſe be reſerved ; for what acts of the lord in granting 
copyholds are not confirmed by cuſtom, but only ſtrengh- 
ened by the power and intereſt of the lord; have no longer 
duration than the lord's eſtate continueth. Comp. Court. 
Keeper 421. If by the cuſtom, a copyhold may be granted 
for three lives, and the lord grants it to one for life, re- 


mainder to ſuch woman as he ſhall marry, and to the firſt 


ſon'of his body; but theſe remainders are void: and a re- 
mainder limited upon a; void eſtate in the creation, will 
be likewiſe void. But if by cuſtom it is demiſable in fee; 
a ſurrender may be to the uſe of one for life, remainder 


in tail, remainder in fes. 2 Dany. Abr. 203. Co. Elix. 
373. It is held, where by the cuſtom of a manor the lord 
can grant a copybold for three lives, he may grant it for 
an eſtate coming within the intent of the cuſtom; as to 


A. B. and his aſſigns, tqchold to him and his aſſigns fo 
the lives of three a of the longer liver of — 


ſucceſſively, etc. 2 Ld. Raym. 994, 1000. 


The lord of a manor may himſelf gr it _— hold 
eſtate at any place out of the manor; but . 
not grant a cogybald at a court held out of the manor. 


4 Rep. 26. Though the ſteward may take ſurrenders ont 


of the manor, as well as the lord. 2 Dan. Abr. 181. 
A ſteward is in place of the lord, and without a command 
to the contrary may grant lands by copy, etc. But if 2 
lord command a ſteward that he ſhall not grant ſuch à 
copy, if he grants it, it is void: and if the ſteward di- 
miniſhes the ancient rents and ſervices, the grant will be 
void. Cro. Eli. 699. So $5 194. 
Things of neceſſity done by a ſteward, who is but in re- 
puted authority, are good if they eome in by preſentment 
of the jury; as the admittance of an heir upon preſent- 
ment, Sc. Though acts voluntary, as grants of copy- 


» hold, Cc. are not good by ſuch ſtewards. 7bid. If an 


under- ſteward hold a court without any diſturbance of the 
lord of the manor, though he hath no patent nor deputa- 
tion to hold it, yet it is good; becauſe the tenants are 
not to examine what authority he hath, nor is he bound 
to give them an account of it. Moor 110. A deputy 


fteward may authoriſe another to do a particolar act; but 


cannot make a deputy to act in general. 2 Salk. gg. 
In adnittances, in court upon woluntary grants, the lord 
is proprietor; in admittances upon ſurrender, the lord is 
uot proprietor of the lands, but only a neceſſary inflrument 
of conveyance ; and in admittances by deſcent the lord is 
a mere infrument, not being neceſſary to ſtrengthen the 
heir's title, but only to give the lord his fine. 4 Rep. 21, 
22. The heir of a copybolder may enter, and bring treſ- 
paſs, before admittance, being in by deſcent; and he 
may ſurrender before admittance : but he is not compleat 
tenant to be ſworn of the homage, or to maintain a plaint 
in the lord's court. And if the heir do not come in and 
be admitted, on the death of his anceſtor, where the ſame 
is preſented and proclamation made, he may forfeit his 
eſtate. Cro. El. go. 4 Rep. 22, 27. 23.3 

On ſurrender of a copybold, the ſurrenderor or perſon 
making the ſame, continues tenant till the admittance of 
the ſurrendree; and the ſurrendree may not enter u 


the lands, or ſurrender before admittance, for he hath no 


eſtate till then; though it is otherwiſe of the heir by de- 
ſcent, who is in by courſe of law, and the cuſtom caſts 
the poſſeſſion upon him. Comp. Court Keep. 436. A 
ſurrender is not of any effect until admittance, and yet 
the ſurrendree cannot be defrauded of the benefit of the 
ſurrender; for the ſurrenderor cannot paſs away the land 
to another, or make it ſubject to any other incumbrances; 
and if the lord refuſe the ſurrendree admittance, he is 
compellable in Chancery. Comp, Cop. /e#. 30. A grantee 
hath no intereſt veſted in him till he is admitted: but 


admittance of a copyholder for life is an admittance of 


him in remainder, for they are but one eſtate; and the 
remainder man may, after the death of tenant for life, 
ſurrender without admittance. 3 Lev. 308. Cre. FJ, 
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Kvery admittance upon & deſcent or ſurrender may be 
pleaded as a grant; and a perſon may alledge the admit- 
tance of his anceſtor as 2 grant; and ſhew the deſcent to 
him, and that he entered, t. But he cannot plead tifat 


his father was ſeiſed in fee, Oc. and that he died ſeiſed, 
and the land deſcended to him. 2 Durv. 209. Admit- 


tance on ſurrender muſt, in alt refpects, agree wich the 


ſurrender; the lord having only a cultomary power to ad- 

& effetum furfum reddifionis. 4 
Rep. 26. If any are admitted otherwi.e, they ſhall be 
ſeiſed according to the ſurrender ; yet where a voluntary 


ſurrender is general, without faying to whoſe uſe, a ſub- 


ſequent admittance may explain it. 2 Durv. 187, 204. 
In voluntary admittances, if the lord admits any one 
contrary to euſtom, it ſhall nor bind his beir or fucceſſor. 
I a copyholder ſarrender-to the uſe of another, and after 
the lord, having knowledge of it, accepts the rent of ſuch 


other out of court, this is an adraittance in law: and any 


act, implying the conſent of the lord to the ſarrender, 


ſhall be adjudged a good admittance. 1 Net/. Aör. 493. 
If the ſteward accept a fine of a copyholder, it amounts 


to an admittance. 2 Deny. 10% But delivering a copy 


is no admittance. | 

Where a widew's eftate is created by cuſtom, that ſhall 
be an admitrance in law: and her eſtate ariſing out of that 
of her huſband's, his admitrance is the admittance of her. 
Hat. 18. And the who hath a widow's eſtate by the 
cuſtom of the manor, upon the death of her hufband, need 
not pay a fine to the lord for the eftare; for this is only a 
branch of the huſband's. Hob. 181. When & cuſtom is, 
that the wife of every copyholder for life ſhall have her 
free bench, after the death of the baron, the law caſts the 
eſtate upon the wife, ſo that ſhe ſhall have it before ad- 
mittance, &c. 2 Danv. 184. But if a wife is entitled 
to her free bench by cuſtom, and a copyholder in fee ſur- 
renders to the uſe of another, and then dies; it has becn 
adjudged, that the ſurrendree ſhould have the land, and 
not the wife ; becauſe the wife's title doth not commence 
till after the death of her huſband ; but the plaintiff's title 
begins with the ſurrender, and the admittance relates to 
that. 1 nfl. 59. 1 Salk. 185. 5 

The widow's title commenceth not by the marriage; 


if it did, then the huſband could do nothing in his life- 


time to prejudice it: but it is plain he may alien or ex- 
tinguĩſh his right, ſo as to bind the eſtate of the widow: 
the free bench grows out of the eſtate of the huſband ; 
and it is his dying ſeiſed which gives the widow a title, 
and as the huſband has a defeaſible eftate, ſo the wife may 
have her free-bank defeated. 4 Mod Rep. 452, 453. 

Admittances are never by attorney, for the tenant 
ought to do fealty: though ſurrenders are oftentimes by 
attorney. 2 Daa. 189. A copyhclder in fee may ſur- 
render in court, by letter of attorney: but not out of 
court, without a ſpecial cuſtom. 9 Rep. 75, 76. If one 
cannot come into court to ſurrender in perſon, the lord 
may appoint a ſpecial ſteward to go to him, and take the 
ſarrender. 1 Leen. 36. A copyholder being in Ireland; 
the ſteward of a manor here made a commiſſion to one to 
receive a ſurrender from him there, and it was held good. 
2 Dazv. 181. 

The intent of ſurrenders is, that the lord may not be a 
ſtranger to his tenanr, and the alteration of the eſtate. As 
a copyholder cannot transfer his eſtate to a ſtranger, by 
any other conveyance than ſurrender; ſo if one would 
exchange a copyhold with another, both muſt ſurrender 
to each other's uſe, and the lord admit accordingly: and 


if any perſon would deviſe a copyhold eſtate, he cannot 


do it by bis will: but he muſt ſurrender to the uſe of his 
lat will and teſtament, and in his will declare his intent. 
Comp. Cop. ſe. 36, 39. Alſo where a copybolder ſur- 
renders to the uſe of bis will, the lands do not paſs by 
the will, but by the ſurrender; the will being only de- 
claratory of the uſes of the ſurrender. 1 Hul. 200. 
But in cafe of a will, the Chancery will ſupply the defect 
of a ſurrender, in the behalf of children, if not to difin- 
herit the eldeſt ſon ; and for the benefir of creditors, where 
a copyhold eſtate is charged by will with the payment of 
debts, though there is no ſurrender to thoſe uſes, it will 
be good in equity. 4 Rep. 25. 1 Salh. 187, 3 Saal. 
$4. Yet it is held, that equity ſhall not ſupply the want 


| 


— 


' widow 3 againlt the heir? 


x 
* 
0 0 
* 


of ſuch ſurrender in favour of a grandchild; or baſtard, 
who is not conſidered as a child; or a wife againſt the heit; 
nor in behalf of legatees: but wheie the ſurrender js re- 
faſed, a will of copyhold may be ſufficient without it. 


Aor. Caf. Eg. 122, a4. Sed qu. If courts of equity have 


not ſupplied the want of a ſurrender, in favour of the 


A ceflui que traſt may deviſe an intereſt in land, &c. 


without ſarrender; and if copybold lands are in moit- 


gage, the mortgagor can diſpoſe of the equity of redemp- 
tion by will, without any furrender made; becauſe he 
hath at that time no eſtate in the land, whereof to make a 
ſurrender. Preced. Canc. 320, 322, One jointenant 
may ſurrender his part in the lands to the uſe or bis will, 
Sc. And where there are two jointenants of à copy- 
hold in fee, if one of them make a ſurrender to the uſe 
of his will, and die, and the deviſee is admitted, the 
furrender and admittance ſhall bind the ſurvivor. 2 Cro. 
100. * i ; 8 7 

A ſurrender may not be to commence in futuro > as after 
the death of the furrenderor, Sc. though copyholds may 


be ſarrendered to the uſe of a man's will. March 177. 


A copy holder cannot furrender an eſtate abſotutely to an- 
other, and leave a particular eflate in himſelf; though 
he may iurrender to uſes, &c. A copyholder ſurrendered 
to the uſe of his wife and younger ſon, without mention- 
ing what eſtate; and adjudged, that they had an eſtate 
for life. 4 Rep. 29. If a man having bought a copy- 
hold to himſelf, his wife and daughter, and their heirs, 
afterwards ſurrenders it to another and his heirs, for ſe- 
curing a ſum of money; after his death, the ſurrendree 


ſhall not be intitled to the land, it being an advancement 
for the wife and daughter. 2 Vers. 120. BEET 


A feme covert may receive a copyhold eſtate, by ſur- 
render from her huſband, becauſe ſhe comes not in im- 
mediately by him, but by the admittance of the lord, ac- 
cording to the furrender. 4 Rep, 29, 6. A ſeme covert 
is to be ſecretly examined by the ſteward, on her ſurrender- 
ing her eſtate. Co. Lit. 59. An infant ſurrendered his 


copyhold, and afterwards entered at full age, and it was 


held lawful, though the ſurrendree was admitted. Moor 
97+ | 
; By the general cuſtom of copyhold eſtates, copyholders 
may ſurrender in court, and need not alledge any parti- 
cular cuſtom to warrant it : but where they ſurrender out 
of court, into the hands of the lord by cuſtomary tenants, 
&c. cuſtom muſt be pleaded. g Rep. 75. 1 Rol. Ar. 
500. And ſurrenders out of court are to be preſented at 
the next court; for it is not an effectual ſurrender till 
preſented in court. Where a copyholder in fee ſurrenders 
out of court, and dies before it rs preſented, yet the ſur- 
render, being preſented at the next court, will ſtand 
good, and celui que w/e ſhall be admitted: ſo if ceflui que 


ſe dies before it is preſented, his heir ſhall be admitted. 


But if the ſurrender be not preiented at the next court, 
it is void. Co. Lit. 62. 2 Danv. 188. If the tenants 
by whoſe hands the ſurrender was made ſhall die, and 
this upon proof is preſented in court, it is well enough. 
4 Rep. 29. | * 1 4 

Tenants refuſing to make preſentment, are compellable 
in the lord's court. And by ſurrender of copyhold lands 
to the uſe of a mortgagee, the lands are bound in equity, 
though the ſurrender be not preſented at the next court. 
2 Salt. 449. When a copyholder ſurrenders upon con- 
dition, and this is preſented abſolutely, the preſentment 
is void ; but where a conditional ſurrender is preſented, 


Ky 


and the ſteward omits entering the condition, on proof 


thereof the condition ſhall not be avoided ; but the rolls 
ſhall be amended. 4 Rep. 25. A copyholder may ſur- 
render to the uſe of another, reſerving rent with a con- 
dition of re-entry for non-payment, and in default of 
payment may re-enter. bid. 21. 

If a copyholder of inheritance takes a leaſe for years of 
his copyhold eftate, it is a ſurrender in law of his copy- 
hold. Where there is a tenant for life, and remainder 
in fee, he in remainder may ſurrender his eſtate, if there 
be no cuftom to the contrary. 3 Lion. 329. If a ſur- 
render is made with remainders over, caſe lies for him 
in remainder againſt a copyholder for life, who commits 


waſte, tc. 3 Lev. 128, A ſurrendree of a reverſion of 


a copy - 
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a copyhold is an affignee within the equity ofthe Sat, 
32 H. 8 e. 34. to bring aQion of debt or covenant againſt 


jeſſee, Ec. 1 Sa/k. 185. A copy holder in fee ſurrenders 
to the uſe of one for life, with remainder to another for 
life, remainder to another in fee; as the particular eſtates 
and remainders make but one eſtate, there is but one fine 


due to the lord. 2 Danv. 1911 „„ 
Fines are paid to the lord on admittances; and may be 
due on every change of the eſtate by lord or tenant: in 
caſe of a ſurrender, the lord may make what fine he 
pleaſes; but fines are to be reaſonable; they are either 
certain, by cuſtom, or uncertain; a fine, certain is to be 


paid preſently ; but if it be uncertain, the copybolder is 


to have notice and time to pay it, The lord may have 


an action of debt for his fine; or may diſtrain by cuſtom. 


4 Rep. 27. 13 Rep. 2. 


An heriot is a duty to the lerd, rendered at the death of | 


the tenant, or on a ſurrender and alienation of an eſtate: 
and is the beſt beaſt or goods, found in the poſſeſſion of the 
tenant deceaſed, or otherwiſe, according to cuſtom. And 


for heriots, reliefs, etc. the lord may diſtrain, or bring | 


action of debt. Plowd. 96. 


2 is a ſum of money which every copyholder in fee, 


or freeholder of a manor pays to the lord, on the death 
of his anceſtor; and is generally a year's profits of his 
land. 7 n | 
Services ſignify any duty whatſoever accruing unto the 
Jord from tenants; and are not only annual, and acciden- 
tal; but corporal, as homage, fealty, etc. Comp. Court. 


Keep. 7, 8, 9, etc. 


Copybolds eſcheat, and are forfeited in many caſes; 
e/cheat of a copyhld eſtate, is either where the lands fall 
into the hands of the lord for want of an heir to inherit 
them; or where the copyholder commits felony, &c, But 
before the lord can enter on an eſtate eſcheated, the homage 
Jury ought to preſent it. Forfeitures proceeding from 


_ reaſons, felonies, alienation by deed, etc. a preſentment 


of them muſt be alſo made in court, that the lord may have 
notice of them. A copyholder refufing to do ſuit of court, 


being ſufficiently warned, is a forfeiture of his eſtate ; unleſs 


he be prevented by ſickneſs, inundations of water, etc. 
If the lord demandeth his rent, and the copyholder being 
preſent denies to pay it at the time required, this is a 


forfeiture; but if the tenant be not upon the ground when 


demanded, the lord muſt continue his demand upon the 
land, ſo that by continual denial in law, it may amount 
to. a denial in fat: though it is ſaid there mult be a 


demand from the perſon of the copyholder, and a wilful 


denial, to make a forfeiture, 
A copyholder, not performing the ſervices due to his 
lord; or if he ſue a replevin againſt the lord, upon the 
lord's lawful diftreſs for his rent ot ſervices, theſe are for- 
feitures. If the lord upon admittance of a copyholder, 
the ſine by the cuſtom of the manor being certain, de- 
mandeth his fine, and, the copyholder denieth to pay it 
upon demand, this is a forfeiture. 1 
Upon the deſcent of any copyhold of inheritance, the 
heir by the general cuſtom is tied, upon three ſolemn 
proclamations, made at three ſeveral courts, to come in 
and be admitted to his copyhold; or if he faileth therein, 


this failure worketh a forfeiture; but if an infant come 


not in to be admitted at three proclamations, it is no 
forfeiture: ſo of one beyond ſea, etc. | | 

An ideot, lunatick, c. though able to take copy- 
holds, yet they are unable to forfeit them: and in reſpect 
to others, forfeitures may be mitigated by cuſtom, and 
the copyholder only amerced. By Stat. 9 Geo. 1. c. 29. 
On default of infants and feme coverts appearing to be 
admitted tenants to copyhold lands, the lord or his ſteward 
may name a perſon to be guardian or attorney for them, 
and by ſuch guardian, etc. admit them: and if the uſual 
fine thereon be not paid in three months, being demanded 
in writing, the lord may enter on the copyhold, and 
receive the rents, ec, till the fine is paid with all charges, 
And by this ſtatute no infant or feme covert ſhall forfeit 
any copyhold lands for their neglect to come to court to 
be admitted, or refuſal to pay any fine, 

The general cuſtom of copyholds allows a copyholder 
to make a leaſe for one year of his copyhold eftate, and 
no more, without incurring a forfeiture; but a copy- 


__ 


CBP. 


| holder may make a leaſe for one year, and covenant with 


the leſſee, thats gfier the end of that year, he ſhall beve 


the ſame for an 


er year, and ſo dr anno in annum during 


the ſpace of ſeven years, Fc. arid be no. forfeiture. 
Cro, Fac. 300. For this does not amount to a leaſe, but 
is only a covenant, ſobjecting the'covenaiitor to an action 


for damages. Though a copyholder may not make a leaſe 
to hold for one year, and, ſo from year to year duting 
his life, excepting one day yearly, Sc. which will be a 
forfeiture, being a mere evaſion. But a licence to leaſe 
may be had. A woman who was a copyholder in fee 


married, her huſband made a leaſe. for years, not war- 


tage of this forfeiture after his death, but the wife ſhall 


Ee. 


amounts to a forfeiture. And yet if a copyholder for 


ranted by the cuſtom, which was a forfeiture; the huſband 
died; and adjudged that the lofd ſhall not take advan- 


* 
5 


enjoy the eſtate. Cro. Car. 7, And fee 4 Rep. 21 to 25 


life ſurrender to another in fee, this is no forfeiture; 
for it paſſeth by the ſurrender to the lord, and not by li- 


* 1 


very. * a 


If copyholder for life cuts down timber-trees, it is a for- 


feiture of his copyhold : though ſuch copyholder may take - 


houſe- boot, hedge-boot, and plough-boot, upon his copy- 


hold, of common right, as a thing incident to the grant; 


if he be not reſtrained by cuſtom, to take them by the 


aſſignment of the lord or his bailiff. Where a copy-' 
holder for life fells timber-trees, the lord may take them, 
and the eſtate is forfeited : but if under-leffee for years of 


a copyholder cut down timber, this ſhall not be a for- 


feiture of the copyhold eſtate, but the lord is put to his 
action on the caſe agzinſt the leflee. 1 BA. 150. Style 


233. A copyhold granted to two for their lives ſuc- 


ceſlively, where the cuſtom of the manor is, that they, 


ſhall not fell trees; if the firſt copyholder for life cut 


down trees, Ic. it is not only a forfeiture of, his own - 
eſtate for life, but of him in remainder. Moor 49. 


In other caſes, a copyholder for life, committing waſte, 


ſhall not forfeit the eſtate of him in remainder, Cyo. Elix. 


880. If copyholder for life, where the remainder is over 
for life, commits a forfeiture by waſte, Cc. he in re- 


mainder ſhall not enter, but the lord. 2 Danv. 198. 


A copyholder committing waſte voluntary, or permiſſive, 
this is a forfeiture: voluntary, as if he pull down any 


houſe, though built by himſelf; lop trees, and fell them, 


plough up meadow, whereby the ground is made worſe, 


— 


Sc. Permiſſive, if he ſuffer the roof of the houſe to let 
in rain, or the houſe to fall; or if he permit his meadow 


ground to be ſurrounded with water, fo that it becomes 
marſhy, or his arable land to be thus ſurrounded and 


become unprofitable, Ic. theſe and the like are forfei- 
tures. See 2 Danv. Abr. 192, 193, 196, Cc. 1 Nel/. 


Abr. 509, 510, Cc. But it muſt be by his wilful de- 


- 


fault, 


If a feme copyholder for life takes huſband, who com- 
mits waſte and dies, the eſtate of the feme is forfeited: 


Though not if a ſtranger commit the watte, without the 
aſſent of the huſband. 4 Rep. 37. Sed. gu. the difference 
between copyholder for life, and copy holder in fee, in 


this reſpect; unleſs waſte is diſtinguiſhed from other for- 


feitures? 
Moſt forfeitures are cauſed by acts contrary to the te- 


nure: But a ſucceeding lord of a manor, ſhall not have 


any advantage of a forfeiture, by waſte done by a copy- 


holder in the time of his predeceſſor. 2 Sid. 8. And if 


a preſent Lord doth any thing whereby he acknowledges 
the perſon to be his tenant after forfeiture, this acknow- 
ledgment is a confirmation of his eſtate. Coke's Cop. 61. 

he Court of Chancery will not relieve a copyhold te- 
nant, againſt a voluntary forfeiture, on committing waſte, 
&c. But it doth for permiſfive waſte; and when the eſtate 
is forfeited for non-payment of rent, a fine, or ſuch 


things, where a value may be ſet on them, and compen- 


ſation made the Lord on any laches of time, the tenant 
may be relieved; for there the land is but in nature of a 
ſecurity for thoſe ſums. Preced. Chanc. 569, 572. 


In caſe of making a leaſe for years, without licence, 
and not warranted by cuſtom, found to be a forfeiture at 


law, equity has nothing to do with it, to give any re- 


medy ; 
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eiy: It is like to a feofiment, made, or fine levied by | 


articular tenants, againſt which there can be no relief. 
Bid. 574. Where copybetd Hod. are 


| opp be haſed in fee, 
in truſt for an alien, the pads are not Teizable by the 


— 


King; nor is the trult forfeited' to him; for if the lands, 


\% 


were forfeited as purchaſed for ſuch alien, then the 


bord of the manor would Joſe his fines and ſervices, Ee. 


meaſure of wheat. _ Bra. hb, 2..c. 116. Namb. 6, Who 
in the ſame chapter, Numb. 8. hath theſe words. 


Sxat etiam guadam 


Taagia & Carvagia, et alia Mura de neceſſitate, et ex con- 

Jenſu communi totins Regal introducta, Cc. Blount. 
Cozacle, A finall boat uſed by fiſhermen on ſome parts 

of the river Severn, made of an oval form, of ſplit ally. 


twigs interwoven, and on that part next the water covered || G | 5 
c. 56. which ordains the bounty, Ce. The bounty on 


with leather, in which one man, being ſeated in the middle, 
will row himſelf ſwiftly with one hand, while with the 
other he manages his net or fith-tackle : and coming off 
the water, be will take the light veſſel on his back, and 


carry it home. This boat is of the ſame nature as the 


Indian cazoes; though not of the ſame form, or employed 
to the like uſe. But guere if not long out of uſe? 

"Cozam non Judice, Is when a cauſe is brought and 
determined in. a court whereof the judges have not any 
juriſdiction; then it is hid to be Coram nas Judi, and 
void. 2 Cro. 35 1. | op: 

Cozbel Stones, Are ſtones wherein images ſtand: The 

old Englis Corbel, was properly a nich in the wall of a 
church, or other ſtructure, in which an image was placed 
for ornament or ſuperſtition _ and the Corbe! ſtones were 
the ſmooth poliſhed ſtones, laid for the front and outſide 
of the IT. niches. The niches remain on the out- 
fide of very many churches and lleeples in Exglang, though 
the lictls ſtatues and reliques are moſt of them broken 
down. Paroch. Artig. 575. ; 

Coꝛd of Mood, Is a quantity of wood eight feet long, 
four feet broad, and four feet high, ordained by the 


 flatute. | 


Cozdage, (Fr.) Is a general appellation for all fluff 
to make ropes, and ſos all kind of ropes belonging 
to the rigging of a ſhip: It is mentioned in 15 Car. 2. 
& 13. ; ' g ; 

Eerdiner, From the Fr. Cordauaanier, a ſhoemaker; 
we call him vulgarly a Cordæuainer; and ſo this word is 
uſed in divers —. th . 4. 10, 5 A $. . . 
27 H. 8. c. 14. 5 and 6 Ed. 6. c. 13. 1 Jac. 1. c. 22, 
etc. By which laſt ſtatutes the Maſters and Wardens of 
the Cordwainers Company in London, ete. are to appoint 


* 


ſearchers and triers of leather; and leather is not to be 
fold before ſearched and ſealed, etc. 
Coꝛdubanarius, Alſo fignifies a ſhoemaker. Corel. 
Cozetes,. From the Brit. Cored, pools, ponds, etc. 
Et cum ſuis Piſcibus et Coretibus anguillarum et cum toto 
rerritorio ſuo. - Du Freſne. | | 
Cozium Forisfacere, Was where a perſon was con- 
demned to be whipped ; which was anciently the puniſh- 
ment of a ſervant. Si guis corium ſuum forisfaciat et ad 
ecclefram incurrat, £ ei werbatio condonata, Corium per- 
dere, the ſame: And corium redimere is to compound for 
a 2 
Cozn, No corn was formerly to be tranſported, without 
the King's licence; except for the victualling of ſhips, 
and in ſome ſpecial caſes, from ſome ports only: And 
none may buy corn to fell again, without licence from 
juſtices, etc. Stat. 5 El. c. 12. But now corg, as wheat, 
barley, oats, etc. may be tranſported to ſtates in amity 
when they exceed not ſuch and ſuch prices, by many ſta- 
rates; and the exporters of it ſhall pay no duty or cuſ- 
2 


ommunes prefiationes, que ſervitia nan s; but.notic 
dicuntur, nec de con del ndige veniunt, niſi cum necelſitas in- conſtable in two days, efc. by 11 Geo. 2. c. 22, For 


tervenerit, vel cum Rex 52 - ficut ſunt Hidagia, Co- 


Weſtminſter. 


nalty of adulterating corn or flour. 
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tom, but he intitled to bounty-money cr a.certain af- 
lowance for exportation. 3.Co „1. c. 4. fed, 24. 12 
Car. 2. c. 4. Ad. Il. 15 Care 2. . 221 Car. 2. 
c. 13. 1 ad 2 P. and M. c. 5. fad. 7. The tranſporta- 
tion of corn to foreign parts, was abibited by. 8 nx. c. 2. 
See 2 Geo, 2. cap. 18, A cuſtom duty is granted on 


foreign corn imported; to be paid according to the price of 


Engliſo'carn, and no foreign corn ſhall be tranſported from 
one port of Great Britafa to Another, 'on pain of forfeiture, 


23 


and 20s. a buſhel. Hat. 5 Geo. 2. cap, 12. If an 


$ 


|; perſon uſe Violence on ahother, perſon to binder him from 


boy ing, or carrying corn to any ſea-port tow n to he tranſ- 
: 5k etc. he alt de im del by two Juſtices, not 
exceeding three moaths, and de publickly whipped, etc. 


$ 


and committing a.ſecond offence, or defuoying Srangries, | 


5 
or chf in any boat or veſſel, to be adjudged a felon, and 


e for ſeven years; And the hundred to make 
good the damage, if not above 100 /. as in caſes of rob- 


\bery; where. an offender is not apprehended ang cpnvict- 
ed within twelve months ; but notice muff be given to the 


no ſort of corn, meal, flour, bread, biſcuit, beef, etc. 
may be exported, on pain of forfeiting 20 1. for every 
'buſſiel of grain, and 12 4. every 2 Weight of bread, 
etc. Botchis Majeſty before a © permi 

the exportation of cern by proclamation, and notice in the 
| Gazette, Stat. 14 Geo. 2. c. 3. See further, 24 Geo. 2. 
ground corn to be regulated by weight, 24 Geo. 2. c. 56. 
Intereſt to be paid on debentures or the bounty of corn: 
exported. 26 Geo. 2. c. 15. Corn-market eſtabliſhed at 
31 Geo. 2. c. 25. /e2. 1. Forms of the re- 
turns of prices of grain, 31 Geo. 2. c. 29. ſe. 11. Pe- 
| or 31 Geo. 2. c. 29. led. 
22. Explained and amended by 3 Geo. 3. c. 11. 


Co2nage, (Cernagium, from the Lat. Cres) a horn, 


Was a kind of tenure in grand ſerjeanty; the ſervice of 


which was to blow a horn when any invaſion of the Scots 
was perceived: And by this tenure many perſons held 
their lands northward, about the wall commonly called 
the Pi&s Wall, Cambd. Britan. 609, This old ſervice of 
born-blowing was afterwards paid in money, and the ſhe- 
riffs accounted for it nader tho title of Corpagiumt, —— 
Memorandum quod cum wicecomes Cambria /ed eret compotun 
ad ſcaccarium 7 * Salop, idem vicecome fecit tallagiun 
Jub nomine ſus Is. lib. iam de Cornagio, um de aliis 


=, 
o 


debitis. Mem. in Scacc. 6 Ed. 1. Sir Edward Coke in 
has frft inſtitute, pag. 107. ſays corpage is. alſo called in 
the old books Horngeld; but they ſeem to differ much. 
See Herngeld, EY TL 
Coznare, To blgw in the horn. Faciat cornare ae 
wvideatur furtive facere. Mat. Pani. page 181, 
Cozn-Bents, By 18 EI. c. 6. On college leaſes, 
one third of the old rent to be reſerved in wheat or malt, 
Dc. The invention of Lord Treaſurer Burleigh, and Sir 
'Tho, Smith, who obſerved the value of money to fink 


much, and the price of proviſions to riſe greatly, on our 


communication with the Indies; and therefore deviſed this 
method for upholding the reyenues of the colleges. Black. 
Com. 2... 323» | 
Co:uwall, A royal duchy belonging to the Prince of 
Wales, abounding with mines, and having Staznary 
courts, Sc. It yields a great revenue to the Prince. 
How leaſes are to be made of lands in the dutchy of Coru- 
wall, for three lives, or thirty-one years, under the an- 
cient rents, &c, See Stat, 13 Car. 2. c. 4. and 12 Arr. 
c. 22. 24 Geo. 2. c. 50. and 1 Ges. 3. c. 11. Aſſizes 
for Cornwall not confined to Launceflon, 1 Geo. 1. c. 45. 
Leaſes of Prince of Wales of lands in Cornwall where 
good. 10 Gee. 2. c. 29. fed. g, 10 C11. What leaſes 


and grants by the King ſhall be good. 33 Gee. 2. c. 10. 


Coꝛodp, (Cerodium] Signiſies a ſum of money or al- 
lowance of meat, drink, and clothing due to the King 
from an abbey, or other houſe of religion, whereof he 


| was founder, towards the ſuſtentation of ſuch a one of his 


ſervants as be thought fit to.beſtow it upon. The dif- 
ference between a corody and pen/ion ſeems to be, that a 
forody was allowed towards the maintenance of any of the 
King's ſervants in an abbey: A penſſon is given to one of 


the King's chaplains, for his better maintenance, till he 
may 


ertain time ma permit 


7 ag 4 n * * + % . 
— — — 5 & 1 * * * 2 9 — 
R 9 9 — cad WW 9 * 3 

9 * N N * * * * Abq * * A o 9 4 * FAY " \ =P = * 9 "A = = l n : o LEES : 
35 JENS OL, AY * P e COTE NI ITE TIT LY Et nt An LR D r = 
=4* a 9 * E N 9 We 153-35, IX EET 3 P * r r 
4 A I - AE. "= FEE. c 29 wike- 2 ; ** .. ͤ Le ny ou E Wt EF OPTI 
. o 


ler 8 x * 
Fe? 4 4 F 
; ; * FE 1 N 
: . 4 i. 114. 2 
F . 1 g * 


may de provided of a benefce: And of both theſe you 
may read Fitz. Var. Br. ful. 250. where are ſet down all 
. the: icorodier and | penſions that our abbies, when they 
were ſtanding, were obliged to pay. to the King, © 


Corody is ancient in our laws: And it is mentioned i a 


. Staundf, Prærog. 44. And by the ſtat. of Weftrs; 2. c. 25. 
it 1 an aſſiſe ſhall lie for a corody. It is 
alſo: apparent by 34 & 35 H. 8. cap. 26. that corodies 
belonged ſometimes to biſhops, and noblemen, from 
monaſteries: And in the New Terms ef Law, it is ſaid 
chat à corody may be due to a common perſon, by grant 
from one to another; or of common right to him that 1s 
- founder of a religious houſe, not holden in Frank 
\ Almoine; for that tenure was a diſcharge of all corodie, 


in itſelf ; By this book it likewiſe appears, that a corody * 


is either certain or uncertain, and may be not only for 
life or years, but in fee. Terms de Ley. 2 Infl. 630. 
See the Monafticon Anglicanum, for the form of a grant of 
a corody. e nb 't 4 
Coꝛodio Pabendo, A writ to exact a corody of an ab- 
bey or religious houte, Reg. Orig. 26. 
Coꝛona Mala, or Mala Cozona, The clergy who 
. abuſed their character, were formerly ſo called. Blount. 
Coꝛonare Filium, To make one's ſon a prieſt, An- 
ciently, Lords of Manors, whoſe tenants held by Yillen- 
age, did prohibit them coronare ſiliot, lelt ſuch Lords ſhould 
loſe a villein by their entering into holy orders: For or- 
- dination changed their condition, and gave them liberty, 
to the prejudice of the Lord, who could before claim them 
as his natives or born ſervants Homo Coronatus was one 
who had received the firſt tonſure, as preparatory to ſupe- 
rior orders; and the /onſure was in form of a corona, or 
erown of thorns, Coel, A ith | 
.  Cozonatoze Eligendo, Is a writ which lies on the death 
or diſcharge of any Coroner, directed to the Sheriff out of 
the Chancery, to call together the freeholders of the coun- 


ty, for the choice of a new coroner; and to certify into 


the Chancey, both the election and the name of the party 
elected, and alſo to give him his oath, c. Reg. Orig. 
177. F. N. B. 163. There are uſually four coroners in 
a county, in ſome counties fewer, and in ſome but one, 


according as the uſage is; and if any of them dieth, or is 


diſcharged, then ſhall iſſue this evrze. 4% 
Coꝛonatoze exonerando, Is a writ for the diſcharge of 
2 - coroner, for negligence, or inſufficiency in the diſ- 
charge of his duty: and where coroners are fo far engaged 
in any other-public buſineſs, that they cannot attend rhe 
office; or if they are diſabled by old age or diſeaſe, to 
execute it; or have; not ſufficient. lands, tc. they may 
be diſcharged by this writ. 2 Inf. 32. 2 Hawk. P. C. 
44. But if any ſuch writ be grounded on an untrue ſug- 
geſtion, the coroner may procure a commiſſion, from the 
Chancery to inquire thereof; and if the ſuggeſtion be dif 
proved, the King may make a /uper/edeas ta the ſheriff, 
that he do not remove the coroner ; or if he have removed 
him, that he ſuffer him to execute the. office. Reg. Orig, 
177. 178. F. N. B. 164. N „ 

Cozoner, (Coronator, a Corona) is an ancient officer of 
this realm. Mention is made of him in King Atbelſtan's 
charter to Beverly, Anno 925. and he is fo called, becauſe 
he deals wholly for the King and Crown. TTY 

- Herein is to be conſidered: 


1. The Blefion and Jeriſdiftion of the Coroner. 1 © 
II. His. Poxwer and Duty, with bis Fees for the Execu- 
tien of bis Duty, and bis. Puniſhment for the Breach 
: ii, 27 1 N. 7 313 | 


I. Of the Election and Juriſdiction of the Coroner. 
This officer, by the ſtat. of An. c. 10. ought to be a 
ſufficient perſon, that is the wiſeſt and diſcreeteſt knight, 
that beſt would and might attend upon ſuch an office: 
and there is a writ in the regiſter, Vi ft Miles, &c. 
whereby it appears it was good cauſe to remove a coroner 
choſen, if he were not a knight, and had not an hundred 
millings rent of freehold (now obſolete.) Coroners are 
to be men of good ability, and have lands in fee in the 
county where choſen, to anſwer all people: and if inſuffi- 
cient, the county ſhall anſwer for them. 2 af. 174. 
The Lord Chief Juſtice of the King's Bench, is the /ive- 
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reign coroner of the whole kingtom in perſon w berefbever 


he is. 4 Rep. 67. There are A ens coroners, within 
divers liberties, as well az the ordinary officers in every 


county; as the Corprer of tht Verge, which is a certain 
compaſs about the King's court; who is likewiſe called 
Coroner of the King's Heut. Cromp. Juriſ. 102. © 
The 


ing's Coroner ſhall execute his office within the 
Verge. 32 H. 8. c. 20. ., 7. And ſome corporations 
and colleges are licenſed by charter to appoint their coro- 
ners within their own precincts. 4 I. 271. And for 
what ariſes on the high ſea, we read of „ 
by the King or his Admiral. 2 Hal“ Hi. P. C. 33. 
See Coroner of the King's Houſb rr. 


II. Of the Coroners Poxwer,, Duty, and Feet, c. 
The office of coroners eſpecially concerns the pleas of the 
crown ;'and they are conſervators of the peace in the 
county where generally elected. Their authority is u 
cial and miniſterial: Judicial, where one comes to a. vio- 
lent death, and to take apd enter appeals of murder, pro- 
nounce judgment upon outlawries, c. And to inquire 
of lands and goods, and eſcapes of murderers, treaſure 
trove, wreck of the ſea, deodands, Sc. The Miniflerial 
power 1s where the coroners execute the King's writs, on 
exception to the ſheriff, as being party to a ſuit, kin to 
either of the parties, on default of the ſheriff, Sc. 4 Inſt. 
271. 1 Plowd. 73. And the authority of coroners does 
not determine by the demiſe of the King. 2 If. 174. 
Where coroners are empowered to a& as judges, as in 
taking an inquiſition of death, or receiving an appeal of 
felony, Cr. The act of one of them is of the ſame force 
as if they had all joined; but after one of them has pro- 
ceeded to act, the act of another of them will be void: 
And where they are authoriſed to act only minifterially, in 
the execution of a proceſs directed to them upon the in- 
capacity of the ſheriff, their acts are void if they do not 
all join, 2 Hawk. P. C. 52. Hob. yo, © | 
So that coroners as minifters muſt all join; but as judges, 
they may divide, But two coroners ought to be judges 
in rediſſeiſin; and though one ſerves to pronounce an out- 
lawry, the entry ought to be in the name of all of them: 
And ſo of all proceſſes directed to the coroners, Slaundf. 
53. Jenk. Cent. 8 © ee are va 
If the ſheriff is either plaintiff or defendant, or one of 
the cogniſces, the writ muſt be directed to the coroner. 
Cro. Car. 300, But the coroner is not the officer of B. R. 
but where the ſheriff is improper ; not where there is no 
ſheriff; for if the ſheriff die, the coroner cannot execute à 
writ. Io caſe of two coroners, if one is challenged, the 
other may execute the writ, t. yet both make but one 
officer: It is the ſame with two ſheriffs of a city, Cc. t 
Salt. 144. A venire facius ſhall go to the coroner, where 
the ſheriff is a party, or the defendant is a ſervant to the 
ſheriff, Ce. but it ought to be on a principal challenge to 


: 


the favour. Moor 470. | | 5 
On defaults of ſheriffs, coroners are to impanel furies, 
and return iſſues on juries not appearing, c. 2 H. 5. 
cap. 8. As the ſheriff in his torn might inquire of all 
felonies by the common law, ſaving the death of a man; 
ſo the coroner can inquire of no felony but of the death of 
a perſon, and that ſuper viſum corporis. 4 Inft. 27 1. By 
magna charta, cap. 17. no ſheriff, Ec," or coroner, ſhall 
hold pleas of the crown: But by ſtat. Vim. 1. 3 EA. 1. 
c. 10. it is enacted, that coroners ſhall lawfully attach 
and preſent pleas of the crown; and that ſheriffs ſhall 
have counter-rolls with the coroners, as well of appeals, 
as of inqueſts, We. | . 
Coroners, before the ſtat. Magna Charta, might not 
only receive accuſations againſt offenders, but might 


in 1 4 


them: But fince that ſtatute, they cannot proceed fo far; 
and appeals before them, are removable into B, R &c. 
by certlerari, directed to the coroners and ſheriffs, c. 


Though proceſs may be awarded by the ſheriff and coro«, 
ner, or the coroner only, in the county-court on appeals” 
till the exigent, N c. 2 Hawk, P. C. 177. 

By the ſtature de Offeio Coronatoris, 4 Ed. 1. The co- 
roner is to go to the place where any perſon is flain or 
ſuddenly dead, and ſhall by his warrant to the bailiffs, 
conſtables, Wc. ſummon a jury out of the four or five 


* 


neighbouring towns, to make inquiry upon view of the 
Nun body; 
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body; and. the coroner and jury are to inquire inte the 
"manner ol BY , and all . that gecaſioned 


: 


the party's death, who were preſent, whether the dead 


1% 5 b- $50 522 | . — 
55 was known, where he lay the night before, Ce. 


.xamine the body if there be any figns of Nrangling about 


he neck, ot of cords abont the members, Se. Alſo all 


wounds ought to be viewed, and inquiry made with what 
\ t ſend his warrant for 
weapons, Cc. And the coroner may ſend his warrant fo 

witneſſes, and take their examination in writing; and if 
any appear guilty of the murder, be ſhall inquire what 
2504s and lands he þath, and then the dead body is to be 
Varied: A coroner may likewiſe commit the perſon. to 


priſon who is by his inquiſition found guilty of the mur- 
der; and the witneſſes are to be bound by recogniſance to 


appear at the next aſhzes, etc. 


When the jury have brought ia their verdiQ, the coro- 
ner is to inroll and return the inquiſition, whether it be 


brought in murder, manſlaughter, etc. to the juſtices of 


the next gaol delivery of the county, or certify it into 


B. R. where the murderers ſhall be proceeded againſt. 


2 Rel. Abr. 32. Upon an inquifition taken before the 
. coroner, be muſt put into writing the effect of the evidence 


given to the jury before him; and bind them to appear, 
etc. which is to be certified to the court with the inquiſi- 
tion; and neglecting it ſhall be fined. 1 and 2 P. and M. 
cap. 13. 1 Lil. Abr. 327. N 0 1c 
The word Mararavit is not neceſſary in a coroner's in- 
quifition; though it is in an indictment for killing another 
perſon. 1 Salk. 377. It is not neceſſary that the inqui- 


2 Hawk. 48. But a coroner bas no authority to take an 
inquiſition of death without a view of the body; and if the 
inqueſt be taken by him without ſuch view, it is veid. 
2 Lev. 140 | ts rx bak 
The corober may in convenient time take up a dead 
body that hath been buried, in order to view it; but if 
it be buried fo long that he can diſcover nothing from the 
viewing it; or if there be danger of infection, the inqueſt 


- ought not to be taken by the coroner, but by juſtices of 


peace, by the teſtimony of witneſſes; for none can take it 
on view, but the coroner. Bro. Corona. 167, 173. If the 
body, buried, the town ſhall be amerced; as it ſhall be 
if the body is ſuffered to lie ſo long that it ſtinks. 2 
Dazv. Abr. zog, etc. Where the body hath lain ſoc ſome 
time, that it cannot be judged bow. it came by its death, 
that muſt be recorded, that at the coming of the juſtices 
of aſſiſe, the town where, etc. may be amerced on fight 
of the coroner's rolls. | 
A coroner may find any nuſance by which the death of 
a man happens; and the townſhip ſhall be amerced on 
ſuch finding. 1 Nel/. Abr. 536. If one is lain: in the 
day, and the murderer eſcapes, the town where done ſhall 
be amerced, and the coroner is to inquire thereof on view 
of the body. 3 Her 7. c. 1. A. coroner may tzke an 
inditment upon view of the body; as alſo an appeal, 
within a year after the death of one ſlain. Hood's Tnft. 
1. But a coroner, ſuper viſum corporis, cannot make 
an inquiſition of an accceſſary after the murder; though 
ke may of acceſſaries before the fact. Moor, 29, ; 
Coroners ought to fit and inquire on the body of every 
priſoner. that dies in priſon; | They have no. juriſdiction 
within the verge of the King's courts ; nor of offences, 
committed at ſea, or between high and low water mark 
when the tide is in; though they have in arms and creeks 


of the ſea. 3 IH. 134. If a body is drowned, and can- 


not be found to be viewed, the jnquiſition muſt be taken 
by juſtices of peace, on the examination of witne ſſes, etc. 
5 Rep. 110. | 8 ? 
Where a coroner's inqueſt is quaſhed, he muſt make a 
new one ſuper viſum corporis: And a coroner may. aticnd 
and amend his inquifation in matters of form: But if he 
miſbehaves himſelf, and a melius inguirendum is granted 
upon it, that inquiſition muſt be taken by the ſheritis or 


-commiſtoners, upon affidavits, and not ſuper wiſum cor- 


poris; becauſe none but a coroner can take inquifition 
Super viſum, etc. and he is not to be truſted again, 1 
Salk. 190. 2 Dazv. Abr. 210. 


A coroner's inquiſition being final, the coroner ought. 


to hear counſel and evidence on both ſides, 2 Sid. yo, 
101. The coroner muſt admit evidence, as well againit 


2 taken in the place where the body was viewed. 


| to be fined, and ſuffer one year's impriſonment, 3 £4. 1. 
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the King's intereſt, as. for itz hut it chath boem held; that 


if a perſon be killed by another, and it is certainly known 
that he did it, the coroner's jury are to hear the evidence 
only for the King; and inquire whether the killing were 


by malice, or without malice, „te. Per Hale © J. 


Where a. coroner would not admit of evidence againſt the 


King, to prove a felo de /e to be un compos mentir; his 


inquuician was ſet aſide; and a new inquiſition taken, 
whereby it was found that the party was now compor,”” 2 
Hale's Hiſt. P. C. 60; If there be an inquiſition of man- 
{laughter or murder, and alſo an indictment by the grand 
Jury againſt one, and he is arraigned, and found Not 
Guilty on the indictment; here it is neceſſary to quaſh the 
coroner's inquiſition, or to arraign the party upon it, and 
acquit him on that alſo: For otherwiſe it ſtands as à re- 


| cord againſt him, whereon he may poſſibly be outlawed, 


2 Hale 65. Aud where a perſon found guilty by the co- 
roner's inqueſt, pleads, and is acquitted by the petit jury; 


they muſt give in who it was that killed the man, which 


ſerves as an indictment ag*in|t that other perſon, and if 


they cannot tell who, they may mention ſome 6Ritjous 


As to the Fees due for the Execution of his Office. © 
By the Srat. 3 Ed. 1. cap; 10. Coroners ſhall demand 
or take nothing for doing their offices: And by the an- 
cient law of England, none having any office concerning 
the adminiſtrat:on of juſtice, could take any fee for doing 
his office; and therefore this ſtatute was only in affirmance 
of the common law. By 3 Hen. 7. cap. 1. upon an in- 
quiſition taken on view of the body, the coroner ſhall 
have 13.5. 4d. fee of the goods of the murderer; and if 
he be gone, then out of the amercement of the town for 
the eſcape. Though the 1 H. 8. c. 7. enacts, that where 
a perſon is ſlain by miſadventure, the coroner is to take 
no fee, on pain of 405. 52 11 90856 15 
]juſtices of aſſiſe and of peace have power to inquire of 
and puniſh extortions of coroners, and alfo their de- 
faults. Stat. 1bid. By the Stat. 25 Geo. 2. c. 29. for 
every inquiſition, not taken upon the view of a body dy- 
ing in gaol, which ſhall be taken by any coroner in any 
townſhip or place contributory -to the rates directed by 
Stat, 12 Geo. 2. c. 29. the ſum of 20s. and for every 
mile which he ſhall travel from the place of his abode, 
the further ſum of 9 4. ſhall. be paid him out of the mo- 
ney ariſing by the ſaid rates. And that for every inquiſi- 
tion taken upon the view of a body dying in gaol, ſo much 
money not exceeding 20s. ſhall be paid him as the juſtices 
at ſeſſions ſhall. think fit to allow, out of the money ariſing 
from the ſaid: rates; Provided that over and above the 
recompence hereby appointed «for inquiſitions taken as 
aforeſaid, the coroner who ſhall take an inquiſition upon 
the view of a body ſlain or murdered, ſhall have the fee 
of 135, 44, payable by Stat. 3 H. 7. r. 1. payable out 
of the goods of the {layer or murderer, or out of the 
amerciaments-upon the: townſhip,” if the ſlayer or mur- 
derereſcape, Coroner taking further fees guilty of extor- 
tion. 229 | | % 923 4 
Provided that no coroner of the King's houſhold; and 
of the verge of the King's palaces, nor auy coroner of the 
Admiralty, nor of the County Palatine of Durbam, nor of 
the city of London and borough of Southwark, or of any 
of the franchiſes belonging to the ſaid city, nor any coro- 
ner of any city, borough, tuwn, liberty or-franchiſe not 
contributory. to the rates directed by Stat. 12 G. 2. c. 29. 
or within which ſuch rates have. not been uſually aſſeſſed, 
ſhall be intitled to any fee, recompence or benefit given 
by this act. | 


With regard to the Puniſhment of Coroners for Miſbeha- 
Viour. NA * 2 
If a coroner be remiſs in coming to do his office, when 
he is ſent for, etc. he ſhall be amerced by virtue of the 
above mentioned ſtatute De coronatoribus. S. P. C. 51. 
Sali. 377. H. P. C. 170. = * 3 55, 
It a coroner hath been guilty of any corru 
bribery, etc. in taking the inquiſition, a me 


a melins i 
dum may be awarded for taking a new one by res — 


miſſioners, etc, Coroners concealing felonies, ere, are 


cas. 9. 
3 
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cannot traverſe it. 3 inf. 55, But it bas been held that 


the inqueſt being moved into H. R. by certiorari, may de 


there traverſed by the ext cutor or zdminifiraror of. the de- 
ceaſed. 2 Hal. 54. And it bath been adjudged, that 


F 


" inquiſition may be ſtopped, 1 Med, $2. "A 'coronet's 
inquiſition is not kravefſäble: If ic be found before the 
cortier Juper viſit corporir, that one was /2lo de ſi, the | 


executbrs' or adminiſtrators of the deceaſed, it is ſaid, | the corporation: Allo it is conkituted of ſeveral members 


the inquiſition of Jelb u /+ is traverſable; though /ugam | 


it is not. 2 Leb. 152. 


I a coroner be convicted of extortion, wilful negle& of 


duty or miſdemeanor in his office, the court before whom 
he ſhall be ſo-convicted, may adjudge that he ſhall be fe- 
, ⁰ Set 
Cdꝛzoner bf the King's Mouſhold, Hath an, exempt 
juriſdiction within the verge, and the coroner of the coun- 
ty cannot intermeddle within it; as the Coroner of 'the 


King's Houſe may not intermeddle within the county out | 


of the verge. 2 Hawk. 45. If an inquißtion be found 


before the coroner of the county, and the coroner of the 
vesge, where the homicide was committed, in the county, 
and it is ſo entered and certified, it will be error. 4 Rep. 
45. But if a murder be committed within the verge, and 


the King removes before any india ment taken by the Coro- | 
ner of the King's Houſbold; the coroner of the county, and 


the Coroner of the King's Hcaſe ſhall inquire of the ſame: 
And according to Sir Edu. Coke, the coroner df the coun- 
ry might itiquire thereof at the Common law. 2 Hawk. 
45. 2 Infl. 550. If the ſame perſon be coroner of the 
county, atid alſo of the King's Houſe, an indictment of 
death taken before him as coroner, both of the King's 
Heuſe, and of the county, is good. 4 Rep. 46, 2 Int. 


134. i 
57 the Stat. 33 H. 8. 12. Par. 1 & 3. It is ordained, 
That all inquifitions made upon the view of perſons ſlain, 
vil hin any of the King's palaces or houſes, or any other houſe. 
or houſes wherein his Majefly ſhall bappen to be abiding in 
his royal per fon, fhall be taken by the Coroner for the time 
being of the King's Houſhold, without any 77 ing of an- 
other coroner of any ſhire within this realm, by the oaths of 


tavebve or more of the yeomen' officers of the King's Houl-. 


hold, returntd by tht two Clerks Controllers, the Clerks of 
the Checks, and the Clerks Marſhal, or one of them, of the 
ſaid Houſpold, to whim the ſaid Cotoner of the Heuſhold 


Hall dire bis precept; and the 71 Coroner. ſhall certify 


under his ſtal, and the ſeals of ſuch perſons as ſpall be fern 


before him, dll ſuch" inquifitions before the Maſter or Lord. 
Steward of the Houſhold ; who hath the appointment of 


Nath corbner, &c. 5 | | 

Cozoner of London. By the charter of King Ed. 4. 
the mayor and commonalty of London may grant the office 
of coroner to whom they pleaſe; and no other coroner 
but he that belongs to the city, ſhall have any power 
there: Alſo the Lord Mayor, Fc. may chuſe two co- 
roners in 'Sourbwart, When any one is killed, or comes 


8 1 


to au untimely deith in London, the coroner upon notice 


ſhall attend where the body is, and forthwith cauſe the 


beadles of the ward to ſummon a jury to make the neceſ- 


ſary inquiry, how ſuch perſon came by his death: And 
after inquiſition taken, he ſhall give a certificate to the 
church-warden, clerk, or ſexton of the pariſh, to the in- 
tent the corpſe may be buried: The coroner's fees here 
formetly amounted to 25 s. now to above double that ſum; 
unlefs the friends of the deceaſed ate poor, and then he 
mall execute his office for nothing. Cit. Lib. 46, 47. 
The coroners in London and Middleſex, and in other Cities, 
Oc. may bail felons and priſoners, in ſuch manor as hath 
been heretofore accuſtomed. 1 & 2 P. & M. c. 13. 
Jet. 6. 1 Lil. Abr. 327. RE 1 
What anciently belonged to coronets, you may read at 
large in Bracton, lib. 3. trad. 2. cap. 5, 6, 7 & 8. Þrit- 
ton, cap. 1. and Fleta, lib. 1. c. 18. — 
Cozone, (Fr.) All matters of the crown, were hereto- 


fore reduced to this law head or title; they are the things 


that concern treaſon, felony, and divers other offences, 


by the Common law, and by ftatute. Shep. Epit. 367. 


Cozpozal Dath, And how it is adminiſtered. See Oath. 


Cozpozation, ( Corporatio) Is a body politic or incor- 


Porate, ſo called, as the perſons are made into a body, and 


* . 


"WY 


| 


no corporation can be made. 
to make a corporation. 
The words zxcorpora, funda, e. are not of neceſlity to 
be uſed in F but other words equivs- 

lent are ſufficient: And of ancient time, the inhabitants 
of a town were incorporated, when the King granted to 
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vf capacity to gake uud Ffunt, We.” Or it is an aſſembly 
and Joining together of many into one fellowſhip and bro- 
therhood, whereof one is head and chief, and the reſt are 
the body; and this head and body knit together, make 


like unto the natural body, and framed by #27 of law 
to endure in perpetoal ſucceſſion, © | 
Of corporations ſome are /ole, ſome aggregate; hole, 
when in one ſingle perſon, as the King; a Biſhop, Dean, 
e. Aggregate, which is the moſt uſual, conſiſting of 
many perſons, as Mayor and Commonalty, Dean and 
Chapter, c. Likewiſe corporations are ſpiritual. or tem- 
oral; ſpiritual, of Biſhops, Deans, Archdeacons, Par- 
ſons, 'Vicars,' &c. Temporal, of Mayors, Commonalty; 
Bailiffs and Burgeſſes, &c. and ſome corporations are of a 
mixt nature, compoſed of ſpiritual and temporal perſons, 
ſuch as heads of colleges and hoſpitals, £c, All corpora- 
tions are {aid to be Ecclefiaftical, or Lax. 

' Herein is to be conſidered: # 


I. How they are create. 
II. Their Intereſt and Juriſdicbion. 
III. How far their As are binding. 
IV. How they are diffolued.  _ + 
I. How Corporations are created. 
Bodies politic or incorporate may commence and ba 
eſtabliſhed three manner of ways, viz. by pre/tription, by 


letters patent, or by ad of parliament { but are moſt com- 


monly by patent or charter. 


3 Rep. 73- Ps 83 
Ia making aggregate corporations, there muſt be, 1. 


1 It. 250. 3 laß. 202. 


Lawful authority. 2. Proper perſons to be incorporated. 


3. A name of incorporation. 4. A place, without which 
5. Words ſufficient in law 
lo Rep. 29, 123. 3 Rep. 73. 


them to have Guildam Mercatoriam. 2 Danv. Ahr. 214. 
He that gave the firſt poſſeſſions to the corporation, is the 


founder. The pariſhioners or townſmen of a pariſh or 


town; and tenants of a manor, are to ſome purpoſes a" 
corporation. Co. Lit. 95, 342. e . 
If the King grants lands to the inhabitants of B. bære- 
dibus & ſucceſſoribus ſuis, rendering a rent, for any thing 
touching theſe lands, this is a corporation ; though not to. 
other purpoſes : But if the King grants lands iababitanti- 
bus de B. and they be not incorporated before, if no rent 
be reſerved to the King, the grant is void. 2 Danv. 214. 


If the King grants Hominibus de Iſlington to be diſcharged 
of toll, this is a good corporation. to this intent; but not 


to purchaſe, &c. And by ſpecial, words the King, may 


make a limitted corporation, or a corporation for a ſpecial 


purpoſe, Ibid. 


London is a corporation by preſcription ; but though a. 
corporation may be by preſcription, it ſhall be intended 
that it did originally derive its authority by grant from 
the King; for the King is the head of the commonwealth, 
and all the commonwealth, in refpe& of him, is but one 
corforation ; and all other corporation, are but limbs of the 
greater body. 1 Lil, Abr. 330 A mayor and commo- 


nalty or corporation, cannot make another corporation, or 


commonalty.' 1 Sid. 290. The city of London cannot 


make a corporation, becauſe that can only be created by 


the crown; but London, or any other corporation, may 


make a fraternity. 1 Salk. 193. 


7 


No perſons ſhall bear office in any 
ſuch as have received the ſacrament of the church, and 


taken the oaths. Stat. 13 Car. 2. c. 1. But ſee the Sar. 
5 Geo. 1. c. 6. confirming officers in corporations, + See 


By-Laws. 


What perſons are capable of being elected members of 
a corporation, ſee Rep. Temp. Hardæu. per Anmaly, p. 23. 


II. Of the intereft and juriſdiftion of corporations, 


When a corporation is duly created, all incidents, 2s to 
| purchaſe and grant, ſue and be ſued, te, are tacitly, an- A 
nexed to it; and although no power to make laws js 


given 


S. 


* corporation, &c. but G 
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ſuch things as come to the uſe of the whole: body or ſo- 
ciety, 1 nd. 23, 196. ir bags. wer 

A corporation may do an act in that capacity, to one of 
themſelves in his natural capacity; and any member in 
his natural capacity may perform an act to the corporation 
it its politic capacity; and ſo they may ſue one another, 
in their diſtinct capacities. 1 Sep. Ar. 436. Treſpaſs 
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iren dy à ſpecial clauſe to a corporation, i is inelu ed by 
Fa in the very act of incorporating. | CF. Lit. 204, 4 
new charter doth not merge or extinguiſh any of the an- 
cient privileges of the old charter. And if an ancient 
corporation.is incorporated by a new name, yet their new 
body ſhall. enjoy all the privileges that the old corperation 
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had. Raym. 439 4 Rep. 37. 
There are ulually granted in 8 
divets franchiſes; as felons goods, waifs, eſtrays, treaſure 


trove, deodands, courts, and cogniſance of pleas, fairs, 
markets, afliſe of bread and beer, &c. 4 Rep. 65. Ac- 
_ tions ariſing in corporations may be tried in the corporation 
courts ; but if they try actions which ariſe not within their 
juriſdictions, aud ereroach upon the Common law, they 
mall be puniſhed tor it. Latw. 1571, 1572. Adlions 
triable there, muſt, iv general, mean, choſe actions where- 
in the corporation is not intereſted. RY 

There may be a corporation without a head: but where 
there is a head, all acts ought to be by and to the head; 
nor can they ſue without ſuch head; and if he dies, no- 
thing can be done in the vacancy. 10 Rep. 30, 32. Co, 
Lit. 264. If land be given to a mayor and commonalty 
for their lives, they have an eſtate by intendment not 
determinable: ſo it is, if a feoffment be made of land to 
a dean and chapter, without mention of ſucceſſors. 


In a caſe of Joe corporation, as biſhop, dean, pirſon, &c, | 
no charted, either in action or poſlcthoo, ſhall go in ſuc- 


ceſſi n; but the executors or adminiltrators of the biihop, 
parſon, Cc. ſhall have them: but it is otherwiſe of a cor- 
poration aggregate, as a dean and chapter, mayor and 
commenal:y, and the like: for they in the judgment of 


law never die, And yet the caſe of the chamberlain of 


Londen differs from all theſe; his ſucceffor, in his own 
name, may bave execution of a recogniſance acknowledged 


to his predeceſſor fer orphanage money; and the reaſon 


is, becauſe the corperation of the Chamberlain is by cuſtom, . 


which hath enabled the ſucceſſor to take and have ſuch 
recognizances, obligations, Wc. that are mace to his pre- 


deceſſor. Terms de Ley. | 


Though a /ele corporation cannot generally take in ſuc- 


ceſfion gecdt and charrels, Ec. yet it may take a fre-fmple 
in ſucceſhon, by the word ſucceſſors. Co. Liz. 8, 9, 46. 
Legregate corporations may take not only goods and chat- 


tels, but lands in fee-fimple, without the word ſucceſſors, 


for the reaſon before mentioned. 4 nfl. 249. And iuc- 
ceſſion in a body politie, is an inheritance in a body pri- 
vate. If a leaſe for years be made to a biſhop and his 
ſucceſſors, it is ſaid his executors ſhall have it in auter 
droit; for regularly no chattel can go in ſucceſſion in cafe 
of a ſole corforaticn, no more than if a leaſe be m:de to a 
man and his hei:s, it can go to bis heirs. Co. Lit 46, 
Grants of corporations are to be by deed, under their 
common ſeal, and are good without delivery; for the 
common ſeal gives perfection to corpsralien deeds, Daw, 
44. An obligation ſealed with the common teal ot a 
cor poraticn, if the mayor figns it, he is ſuable if the cor- 
foraticn be diſſolved: bu: if two of the members ſign it, 
the particular perſons are not bound by it, 
' Raym. 152. A eleaſe of a mayor for ary ſum of morey 
due to the corporaticn, made in his own name, is not good 
in law; the corporation mult join agd do it by their com- 
men ſeal. Terms de Ley. F 855 
A corporation which hath a head, may make a perſonal 
command without writing; but a corporation aggregate 
without a head cannot, Lutw. 1497. A corporation ag- 
gregate may employ any one in ordinary ſervices, without 
deed ; though not to appear for them, in any act which 
concerns their intereſt or title. 1 Ver. 47, 48. Such 
a corporation may appoint a bailiff to take a diſtreſs, with- 
out deed or warrant. 1 Salk. 191. 
deed command a bailiff to enter into lands for a condi- 
tion broken; for ſuch command without deed is void, 
Cre. 8158. a EY ALES > 
Though a corporation cannot do an act in pais without 
their common ſeal, they may do an act upon record; and 
the reaſon is, becauſe they are eſtopped by the record to 
ſay it is not their act. 1 Salk, 192. A promiſe to a cer- 
foration is good without deed. 2 Leu. 252. The head 


of a corporation aggregate may not be charged with the 
att of his predeceſſor if it be not by common ſeal, or for 


. 
2 Lev. 137. 


Bat cannot without 


charters to FF - 17570 for an aſſault and battery, Cc. will not lie againſt a car 


poration; but it muſt be brought againſt the perſons that 
do the treſpaſs by their proper names: though if the beaſts 
of the corporation treipals on a man in his ground, action 
of treſpaſs lies againſt them for this: proceſs of outlawry 
will not lie againſt a cerporation; nor capias or exigent, 
but oiſtreſs. '22 4 67. 39 Ed. 3, 13. 21 Ed. 4. 

A corporation cannot fue, or appear in perſon, but by 
attorney: they cannot commit treaſon, or felony, or bs 
excommunicate, Fe. They may not be executors, or 
adminiſtrators, be jointenants, truſtees, &c, Nor ſhall 
the members of a corporation be regularly witneſſes: for the 
corporation. 10 Rep. 32. 11 Rep. 98. Co. Lit. 134. 
But they may be disfranchiſed, and then be witneſſes ; 
though not ſurrender by conſent, Yet in ſome caſes the 
Judges now admit their teſtimony without disfranchiſe- 
ment, where the ixfereſ is remote. Attachment doth not 
lie. againſt a corporation. Raym. 152. ? 

Corporations may have power not only to infranchiſe 


 freemen but to distranchiſe a member, and deprive him of 


his freedom; if he doth any act to the prejudice of the 


body, or contrary to his oath, Ce. Though for con- 


ſpiring to do any thing contrary to his duty, or for words 
of contempt againſt the chief officers, he may not be diſ- 
franchiſed ; but he may be committed till he find ſureties 
for his good behavicur. 11 Rep. 98. 5 Med. 257. A 
corforation cannot disfranchiſe for breach of a by-law. 1 
Lil. 331. And one wrongfully disfranchiſed may be re. 
itored, and have his remedy by mandamus, &c. in B. R. 
Analderman or freeman of a corporation cannot be removed 
from his freedom or place without good cauſe, and a cuſ- 
tom to remove them ad libitum is void, becauſe the party 
hath a freehold therein. Cro. Fac. 540. 

A perſon may be bound to the good behaviour for words 
ſpoke againſt mayors, &c. but he may not be indicted 
for it: and if juſtices of a corporation deny to do right, 
it is a forfeiture of their exemption from the inquiry of 
the juſtices of the county. Mod. Caſe, 125, 164. Head 
officers of corjorations are to redreſs abuſes of merchant- 
ſtrangers, c. or the franchiſe ſhall be ſeized, Stat. g 
Eliz. c. 3. ed. 1. and have authority in many caſes by 
ſtatute ; for which ſee Mayors. . 

No ſtrangers ſhall ſell by retail any woollen or linen 
cloth, or mercery wares, in corporate towns, except at 
fairs, on pain of forfeiture, Sc. But ſuch perſons may 
ſell wares by wholeſale, and cloth of their own making 
by retail. 1& 2 P. & M. cap. 7. Bodies politic eccle- 
ſiaſlical may make leaſes for three lives, or twenty-one 
years, under the reſtrictions in the acts 1 Elix. c. 19. /e2. 
If land is given in fee to a dean 
and chapter, or to a mayor and commonalty, Sc. and af- 
ter ſuch body politic or incorporate is diſſolved, the donor 
ſhall have the land again, and not the lord by eſcheat. 
Ce. Lit $1. >... 4; ah | | 
"The corforation of the city of London is to anſwer for all 
particular miſdemeanors, which are committed in any of 
the courts of jultice within the city ; and for all other ge- 
neral miſdemeanors committed within the city: ſo it is 
conceived of all other corporations. 1 Lil. Abr. 329, If 
a common officer of a town doth any thing for their com- 
mon uſe, it is reaſonable the corporate town ſhould be 


anſwerable for it, 1 Leon. 215. 


III. How far the act. of corporations aye binding. 

A corforation is properly an inveſting the people of the 
place with the local government thereof, and therefore 
their laws ſhall be binding to ſtrangers; but 1 
is ſome people of a place united together in reſpect of 2 


myſtery and buſineſs into a company, and their laws and 


ordinances cannot bind ſtrangers, for they have not a lo- 


cal power. Salk. 193. . 
No maſters and wardens, &c. of any myſtery, or other 


corporation, ſhall make any by-laws or ordinances in di- 


minutios 


COR 


minatlon of the King's prerogative, or againft-the, com- 
mon profit of the people; except the ſame be ap roved | 
by the Lord Chancellor, or Chief Jaſtices, Oe. o pain 


of 40 J. 


And ſuch bodies corporate ſhall not make any acts or 


ordinances ſor the reſtraining perſons to ſue in the King's 
courts for remedy, &c, under the like penalty. Stat. 


19 Hen. 7. cap. 7. Ordinances made by corporations, to 


be obſerved on pain of impriſonment, or of forfeiture 


of goods, Cc. are contrary to Magna Charta. 2 loft. 


47» 54. 


— 


But penalties may be inflited by by-laws, which may 


be recovered by diſtreſs or action of debt: and a cuſtom 
for the Lord Mayor and Aldermen of London, to commit 


a citizen for not accepting of the livery, &c. was held a 
good cuſtom, being for the good government of the city. 


5 Mod. 320. | 


© Corporations may not, by bond, or otherwiſe, reſtrain 


any apprentice, &c. from keeping ſhop in the corporation 
under the penalty of 40/. . Stat. 28 H. 8. c. 5. | 


In acts done by corporations, the conſent of the major 


part ſhall be binding, by 33 H. 8. cap. 27. 
IV. How corporations are difſolved. 


A corporation may be diſſolved, for it is created upon a 


truſt; and if that be broken it is forfeited. 4 Mod. 58. 
Corporations are diſſolved by forfeiture of their charter, 
miſuſer, &c, upon the writ quo warrants brought; by 
ſurrender, or by act of parliament; and if they neglect to 
chooſe officers, or make falſe elections, c. it is a for- 
feiture of the corporation. 4 Rep. 77. 
But by Star. 11 Geo. 1. c 4. No corporation ſhall be 
diſſolved, for any default to chooſe a mayor, &c. but the 


electors are ſtill to proceed to election; and if no election 


be made, the court of King's Bench ſhall iſſue a mandamus 
requiring the electors to chooſe ſuch mayor, Ge. 

By 2 Arn. c. 20. Where perſons intrude into the office 
of mayor, &c, of a corporation, a uo warranto ſhall be 
brought againſt the uſurpers, who ſhall be ouſted, and 


fined: and none are to execute an office in a corporation | 


for more than a year. See further Black. Com. 1 V. 
467, 476, 477. 479, 484. 2 V. 430. 37.80. 4”. 


57, 432. And the Inder to Rep. Temp. Hardw. per Annaly. | 


With reſpe& to corporations, or communities of old, as 


obſerved by Rabergſon, the forming of cities into commu- | 
nities, corporations, or bodies politic, and granting them 


the privilege of municipal juriſdiction, contributed more 
than any other cauſe to introduce regular government, po- 
lice and arts, and to diffuſe them over Europe. Lonis the 


Groſs, in France, to counterbalance his potent vaſſals, 


conferred new privileges on the towns ſituated within his 
domaine, called Charters of community, and formed the 
Inhabitants into corporations, or bodies politic, to be 
governed by a council and magiſtrates of their own no- 
- mination. About the ſame period the great cities in Ger- 
many began to acquire like immunities; and the practice 
quickly ſpread over Europe, and was adopted in Spain, 
England, Scotland, and all the other ſeudal kingdoms. 
See Hiſt. Emp. C. V. 1 V. 32, 34, Cc. 9 


Cozpozeal Inheritance, In houſes, lands, Gy." Vide | 


Inheritance, © 


Cozpſe, fealing of. If any one in taking up a dead 


body ſteals the ſhroud, or other apparel, it will be felony. 
3 AH. 110. 12 Rep,' 11% 1 Hal. P. C. org. Hut 
ſtealing the corpſe itſelf, only, is not felony. Black. Cem. 
4 Z. 236. But it is puniſhable as a miſdemeanor by in- 


dictment at Common law. | 


Tozpus Chziſti Dap, Is a feaſt inſtituted in the year 


1264, in honour of the bleſſed /acrament : to which alſo 
a college in Oxford is dedicated, It is mentioned in the 


Stat. 32 Hen. 8. cap. 21. Ka 
Cozpuz cum Cauſa, Is a writ iſſuing out of the 


Chancery, to remove both the body and record, touching 
the cauſe of any man lying in execution upon a judgment 


for debt, into the King's Bench, Ic. there to lie till he 


have ſatisfied the judgment, F. N. B. 251. See Habeas 


Corpus. b 


Cozreftoz of the Staple, Is a cletk belonging to the 
flaple, that writeth and recordeth the bargains of mer- 


chants there made, 27 Ed, 3. flat. 2. cap. 22 & 23, 


. y - . 
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Cozredium and Conredium, The ſame with corrodium. 
See Corody, _ % „ 

Co:ruption of Blood, Crorrapiis /anguinis) Is an in- 
fection growing to the ſtate of a man, and to his iſſue; 
and is Where a perſon is attainted of fregſon or felony, by 
means whereof his blood is faid to be corrupted; and nei- 
ther his children, nor any of his blood, can be heirs to 
him or any other anceſtor; alſo if he is of the nobility, 
or a gentleman, he and all his poſterity by the attainder 
are rendered baſe and ignoble: but by pardon of the King, 
the children born afterwards may inherit the land of their 
anceſtor, purchaſed at the time of the pardon or after; 
but ſo cannor they, who were born before the pardon, 
Terms de Ley. „ _ 3 

If a man that hath land in right of his wife hath iſſue, 
and his blood is corrupt by attainder of felony, and the 
King pardons him; in this caſe, if the wife dies before 
him, he ſhall not be tenant by the curteſy, for the cor- 
ruption of the blood of that iſſue: though it is otherwiſe, 
if he hath iſſue after the pardon ; for then he ſhould be 
tenant by the curteſy, although the iſſue which he had 


| before the pardon be not inheritable. 13 H. 7. e. 17. 


A ſon attainted of treaſon or felony in the life of his 
anceſtor, obtains the King's pardon before the death of 
his anceſtor, he ſhall not be heir to the ſaid anceſlor, but 
the land ſhall rather eſcheat to the lord of the fee by the 
corruption of blood, 26 Aff. pl. 32 H. 8. &. 
If the father of a perſon attainted die ſeiſed of an eſtate 
of inheritance, during his life, no younger brother can 
be heir; for the elder brother, though attainted, is fill a 
brother, and no other can be heir to his father, while he 
is alive; but if he die before the father, the younger 


brother ſhall be heir. 2 Hawk. P. C. 457. See further 


Co. Lit. 8, 391. Dyer 48. 3 Inf. 211. | 
Corruption of blood from an attainder is ſo high that it 


cannot be abſolutely ſalved but by 4&# of parliament; for 


the King's pardon doth not reftore the blood ſo as to make 
the perſon attainted capable either of inheriting others, 
or being inherited himſelf by any one born before the par- 
don, 1 Inf. 391, 392. 2 Hawk. 458. A ſtatute which 
ſaves the corruption of blood, impliedly ſaves the deſcent 
of the land to the heir; and it prevents the corruption of 


Blood fo far: alſo it ſaves the wife's dower, fc. But 


nevertheleſs the land ſhall be forfeited for the life of the 
olfender; % ᷣ ⁰ͤ Ho 
For counterfeiting the coin or clipping, there is no cor- 
ruption of blood, . Stat. 5 Eliz. cap. 11. So on attainder 
of piracy, Sc. And in felony by imbezilling the King's 
ordnance, armour, Wc. 22, 23 Car. 2. c. 23, And 
therefore it ſhall not make any diſinheritance of an heir, 
Sc, See Attainder. And Black. Com. 2 V. 251, 4 V. 
38 1, 406, 431, 433 n 3 
Coꝛzſelet, (Fr. in Lat. corpuſculam) Signifies a little 
body: and it is uſed with us for an armour to cover the 
body or trunk of a man, wherewith pikemen commonly 
ſer in the front and flanks of the battle were formerly 
armed, for the better reſiſtance of the aſſaults of the enemy, 
and the ſurer guard of the ſoldiers placed behind, who 
were more ſlightly armed for thelr ſpeedier advancing to 
and retreating from fire. 4 F 5 P. & M. c. 2. ; 
Cozſep2efent, {from the Fr. corp/e preſent} Is a word 
ſignifying a mortuary : and the reaſon why it was thus 
termed ſeems to be, that where a mortuary became due 
on the death of any man, the beſt or ſecond beaſt was, ac- 
cording to cuſtom, offered or preſented to the prieſt, and 
carried with the corps. Ego Brlanu⸗ de Brompton, c. 
Volo corpus meum ſepeliri in prioratu majoris Maluerriæ inter 
grædeceſſores neot, & cum corpore neo Palefriddm meum cum 
Berneſio & eguum ſummarium, cum lecto meo, Ic. In Codice 
MS. penes Gul. Dugdale, Mil. See Stat. 21 H. 8. c. 6. 


| Mortuary, And Black. Com. 2 V. 425. 


Toz\ned Bzead, (paris conjuratus) Ordeal bread: it 
was a kind of ſuperſtitious trial uſed among the Sexexs, 
to purge themſelves of any accuſation, by taking a piece 
of barley bread, and eating it with ſolemn oaths and exe- 
crations, that it might prove po;/on, or their laſt morſel, if 
what they afferted or denicd were not punQually true. 
Theſe pieces of bread were firſt execrated by the prieſt, 
and then offered to the ſuſpected perſon to be ſwallowed 


| by way of purgation : for they believed a perſon, if guilty, 


. could 
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could not ſwallow a morſel ſo accurſed ; or if he did, ft 
would choak him, x | . . 
The form was thus: We befeech thee, O Lord, that be 
bo is puilty of this theft, when the exerciſed bread is offered 
to him in order to diſcover the truth, that his may be 
Hut, bis throat ſo narrow that be may not {uu „ and that 
be may caft it out of 3¹¹ month, and xot eat its Ds Cange. 
The old form, or exerci/mus 1 vel ca ſei ad pro- 
bationem weri, is extant in Lindenbrogius, pag. 107. And 
in the laws of King Caxate cap. 6.81 quis altari mini- 


frrantium accuſetur, & amicis deflitutus fit, cum facramentales | 


non babeat, wadat ad judicium quod Anglice dicitur corſ ned, 


& fiat fcut Deus welit, nife ſuper ſandtum corpus Domini 


permittatur ut /e at: from which it is conjectured, 
that cor/ned 3 originally the very ſacramental 
bread, conſecrated and devoted by the prieſt, and received 
wich ſolemn abjuration, and devout expectance that it 
would prove mortal to thoſe who dared to ſwallow it with 
a lie in their mouths; till at length the biſhops and cler- 

were afraid to proſtitute the communion bread to ſuch 
raſh and conceited uſes, when to indulge the pevple in their 
ſuperſtitious fancies, and idle cuſtoms, they allowed them 
to practiſe the fame judicial rite, in eating ſome other 
morſels of bread, bleſt or curk to the like uſes. 


It is recorded of the perfidious Godwin, Earl of Kent, 
in the time of King Edward the Confeffor, that on his 


abjuring the murder of the King's brother, by this way 
of trial, as a juſt judgment of his ſolemn perjury, the 
bread ftuck in his throat, and choaked him. 
Godwinus comes in men/a regis de nece Fan fratris impetretur, 
ille poſt multa ſacramenta, tandem per buccellam deglutiendam 
abjuravit, & buccella guſiata continua ſuffocatus interiit.— 
Iagulpb. This, with other barbarous ways of purgation, 
was by degrees aboliſhed : though we have ſtill ſome re- 
membrance of this ſaperſtitious cuſtom in our uſual phraſes 
of abjuration ; as, I will tate the ſacrament upon it; 
May this bread be my poiſon ;——or, May this bit be my 
4a, &c. 

'E oztis, (curtis) A court or yard before a houſe. 
Blount 


2 country farm. Cartul. Glafton, MS. f. 42. | 
Coꝛus, A certain corn-meaſuze heaped up, from the 
Hebr. cora, a bill: eight buſhels of wheat in a heap, 
making a quarter, are of the ſhape of a little hill; and 
robably a corus of wheat was eight buſhels; for we read 
in Bracbon, Decem. coros tritici five decem quarteria. Bratt. 
Hb. 2. c. 6. 
Cosduna, An ancient word for cuſtom or tribute, 
Man. Angl. tom. 1. p. 562. ; 
Coſenage, (Fr. ceufinage, i. e. kindred, couſinſhip) 
Is uſed for a writ that lies where the tręſail, that is, the 
father of the be/a:l, or great grandfather, being ſeiſed of 
lands and tenements in fee at his death, and a ſtranger 
enters upon the heir and abates; then ſhall his heir bave 
his writ of co/enage. Brit. c. 89. F. N. B. 221. A 
man ſhall not have a writ of ceſenage of the ſeiſin of his 
great grandfather, but ſhall be put to his writ of be/ail; 
and if a perſon may have a writ of aiel, he ſhall not bring 
a wrtit cf caſenage. Alſo on the death of an uncle, writ 


of caſenage doth not lie, becauſe % of mort d anceftor | 


may be had of his ſeiſin: and co/enage lies not between 
| Privies in blood, no more than afſi/e of mort danceflor, 
but the party mutt bring auper obiit, New. Nat. Br. 
492. ee | 
* writs of ceſenage, aiel and beſail, the tenant's an- 
ſver that the plaintift is not next heir, of the ſame anceſtor 
by whoſe death he demandeth his lands, ſhall be admitted 
and inquired; and according to the ſame inquiſition, the 
jullices ſhall! proceed to judgment. Stat. 13 Ed. 3. c. 20. 
See Booth on Real Afions. But now ejectments are gene- 
rally uſed. 05 

Coſening, Is an offence where any thing is done de- 
ceiifally, whether belonging to contracts or not, which 
cannot be properly termed by any ſpecial name. Ves. 
S;mb. p. 2. ſet. 68. 

Cochering. As there were many privileges inherent 
by right and cuſtom, allowed in the feudal laws; fo were 
there ſeveral grievous exactions impoſed by the lords on 
their tenants, 57 a ſort of prerogative or ſenioral autho- 


Co:tularium, (curtilagium) Is alſo a yard adjoining to 


| 


| 


9 Os 


rity, as to lie and feaſt themſelves and their followers at 
their tenants houſes, &c. which were called cofbering- 
Spelm, of Parliaments. MS. "$65 MATR BYTES 
Coſmus, A word mentioned by Blown! for clean. 
Coſtard, Apple, whence cofard-menger, i. e. Seller of 
apples. Cartular. Abbat. Reading. MS. fob. 916. ' 

Coſtera, Coaſt, ſea-coaſt —Richardum T. ad c- 
flodiam coſteræ maris in com Eſſex, per literas nofliras pa- 
_ aſſignavimus, &c. Memor. in Scacoar. Paſch. 
24 Ed. 1. 5 

Colts, Are expen/z litis, recovered by the plaintiff in 
a ſuit, together with his damages: and if the plaintiff be 
nonſuit or overthrown by lawful trial in any aQion, the 
defendant ſhall have coſts. 4 Fac. 1. c. 3. Alſo putting 
off trials, inſufficient pleas, &c, on their amendment, are 
liable to cos: but it has been held cos ought not to be 
paid for the putting off a trial, where no fault was in the 
party; for coffs are only to be paid by ſack perſons 
which by their occaſion have cauſed the other party to 
have been at extraordinary charges: and no co/fs ſhall be 
allowed for unreaſonable motions, but only for ſuch as 
the party was neceſſarily put unto. 1 Lib. Abr. 333, 
<a Common law doth not give cofts in any caſe; 

ut they are given by ſtatute. See Stat. ov 
6 Ed. Ag c. ty 8 OS 1 e wah | 

For the defendant on a writ of error, brought to delay 
execution, if judgment be affirmed, ceffs are allowed. 
3 Hen. 7. c. 10. So in actions of waſte; debt upon the 
ttature tor tithes; in all ſuits by Hire facies, for malicious 
treſpals, Cc. 13 Car. 2. cap. 2. And by ſome ſtatutes 
double and treble cee, and damages, are given: 

But in perſonal actions, actions of treſpaſs, aſſault and 

battery, actions on the caſe for words, &c. if the debt or 
damage amount not to 404. or the judge do not certify 
that the battery was ſufficiently proved, &c, no more cots 
ſhall be allowed than damages. 43 Elix. c. 6. 21 Fac. 
1. c. 16. 22 & 23 Car. 2. c. 9. ſe. 136. Where ſe- 
veral are made defendants in action of treſpaſs, aſſault, 
Sc. and one or more is acquitted, they ſhall have cf; 
unleſs the judge certify there was reaſonable cauſe for 
making them defendants, 8 & g IF, 5, cap. 17. 
Ia an action of treſpaſs removed out of an inferior court 
into B. R. by habeas corpus, the plaintiff ſhall have full 
cofis, though the damages are under 40s, And ſo it has 
been held in action on the caſe for words, where ſpecial 
12 is received, c. 1 Ld. Raym. 395. 2 Ld, Raym. 
15 o 2 ; 

On a judgment on demurrer upon a plea in abatement, - 
cofts are not allowed; they are given only where the merits 
of the cauſe are determined on the demurrer. Bid. 992, 
No coſis ſhall be allowed the defendant where the ſuit is 
commenced for the uſe of the King. 24 H. 8; cap. 8. 
And cots are not awarded againſt executors or adminiſtra- 
tors. bid. Nor for or againſt one that ſues i» forma par- 
peris, Though it has been adjudged that the King ſhall 
pay cells for amendment; but contra for not going to trial, 
S.. 1 Salk. 193. And if executors bring an action in 
their own right, as for converſion or treſpaſs, Sc. in 
their own time, and a verdict paſs againſt them, they ſhall 
pay cofis. 2 Darv. Abr. 224. 

If a plaintiff, being admitted in forma pauperis, be af- 
terwards nonſuited, the uſual courſe is to tax cet, and 
if not paid, to puniſh the plaintiff by whiping ; but it #8 
in the diſcretion of the court to ſpare both. 2 Sid. 261. 
Where a paupey plaintiff has a decree to recover with cela; 
he ſhall be allowed no more than he is out of pocket. 
Preced. Canc. 219. An executor, defendant in equity 
pays no cet. Abr. Caf. Eg. 125. 

An heir at law, ſuing for the family eſtate, where he 
ſhall not pay cells, ſee 1 Peer Williams 482, If a ſum cer- 
tain is given to a ſtranger by ſtatute, as where it is given 
to the proſecutor, he ſhall have no coffs, as he had no 
right of action till he commenced it; ſo in popular ac- 
tious, whether the penalty is certain or not, there ſhall 
be no coffs, 1 Salk. 206. 1 Lutw. 201. Where cofs 
are allowed, it is not neceſſary that the jury ſhould give 
the ces; but they may leave it to the court to do it, who 
are beſt able to judge of what ces are fitting to be given. 
23 Car, B. R. 
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of the cofl- to the ſecondary of the office,. and not to male 
any ſpecia! rules for ſuch matters; except it be in extra- 
ORD caſes, 1 Lil. Abr. 338. Where a plaintiff is 
nonſuit, action of debt may be brought on the judgment 
for the ces; alſo the defendant may have a rapin ad ſa- 
tisfaciendum againſt him. 1 Nel. Ar. 350. Where coffs 
are given after a verdict, the court will ſtay proceedings 
in the ſame court till they are paid, on motion made: but 
when cofts are given for not going on to trial, a party may 
proceed, though they are not paid. Sid. 279. Sed gu. 
if on a motion, the court would not ſtay proceedings till 
ets paid ? ny 


_ Ie js che courſe af the court of B. . dn refer the tating | 


The awarding of cofti (in equity) is always diſcretionary | 


in the court: and in caſe of a great fraud, a perſon. may 
be obliged to pay ſuch cofs as ſhall be aſcertained by the 
injured party's oath. 2 Vers. 123. Where damages 
were before recoverable, and a ſtatute increaſes them to 
double or treble the value, the plaintiff ſhall recover his 
double or treble damages; and ces alſo, as parcel of the 
damages, ſhall be trebled. 10 Co. 116, a. 2 1ft. 289. 
Hard. 152. Carth. 297. 

But where a new ſtatute gives either ſingle, double or 
_ treble damages, where there were no damages recoverable 
before, there no cots ſhall be allowed, becauſe the party 
can have nothing more than ſuch new ſtatute has already 
given, and that his damages only; for the ſtatute of Glou- 
cefter cannot operate to add coffs to what is given by a ſub- 
| ſequent ſtatute ; becauſe the new ſtatute muſt be conſtrued 


from itſelf, which gives damages only. 2 Uf. 288. 1 


Salk. 205, Carth. 297. | 

See ET &c. And ſee the Table to the Statutes at 
Large, 40 edition, in what caſes double and treble cofts 
are given. Alſo ſee a ſmall oda volume relating to coſts, 
lately. publiſhed by Mr. Serjeant Sayer, containing the 
general law of cofs, with caſes on all the flatutes, very 

uſeful for practitioners, &c. : 
N. B. Coffs are given on informations for not going to 
trial. The King v. James, Rep. Temp. Hardw. per Annaly, 
fo. 159. Statutes which give cots are to be taken ſtrictly. 
Bid. The King v. The Inhabitants of Glaſionby, 357. 
Where a cauſe of aftion ariſes in the time of an execu- 
tor, he is liable for cet (as plaintiff); but where he is 
obliged to name himſelf executor, he is not bound to pay 
coſis. Lid. Harris and Ux' v. Hanna, fo. 204, 205. 
There ſhall be no more co/#s than damages, where the 
judge certifies on Stat. 43 Elix. c. 6. Walker v. Robin- 
fon. Vilſ. par. 1. fo. 93. 2 Stra. 1232. S. C. See 
Wilſ. par. 2. 258. - ne | | 

Co/ts ſhall follow the verdict upon à trial by conſent, 
or on a feigned iſſue. Rex v. Phillips, Wil/. par. 1. fo. 
261. Herbert v. Williamſon. Id. 324. Caſis to be al- 
lowed when a cauſe goes off and remains untried for want 

of jurors. Sparrow v. Turner, C. B. M ilſ. par. 2. fo. 
366. See Index to Wilſ. Rep. 

Coſts are allowed in Chancery, for failing to make an- 
ſwer to a bill exhibited; or making an inſufficient anſwer: 
and if a firſt anſwer be certified by a maſter to be inſuf- 
ficient, the defendant is to pay 40s. ceſis; 31. for a ſe- 
cond inſufficient anſwer; 4/. for a third, &c. But if the 
anſwer be reported good, the plaintiff ſhall pay the de- 


fendant 40s, coſts, An anſwer is not to be filed, (till 


when, it is not reputed an anſwer) until co/ts for con- 
tempt in not anſwering are paid. Prafi/. Attorn. 1 edit. 
pag. 210, 212. If a plaintiff in Chancery diſmiſſes 
his bill, or the defendant; or if a decree be obtained 
for the defendant, ceſts are allowed by Stat. 4 & 5 Ann. 
c. 16, | 

_ Tot, In the old Saxon ſignifies cottage, and ſo is ill 
uſed in many parts of England, 

Cotarius, A cottager : the cotarii, or cottagers, are 
mentioned in Domeſday. 5 

Cote and Cot, The names of places which begin or 
end with theſe words or ſyllables, have the fignification of 
a little houſe or cottage: there are likewiſe dowe-cotes, 
which are ſmall houſes or places for the keeping of doves 
or pigeons. Game Law, 2 par. fol. 133, 135. See Pigeon- 
Houſe, 8 | | 

Cotellus, Coteria, Both ſignify a ſmall cottage, houſe 

or homeſtall, Convel. 
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in their tenure and 
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Edterel ius Cucrius and corerellas, according to Spef 
man and Ds Fre/ae, are ſervile tenants: but in Dome/day 
and other ancient -MSS. there appears a diſtinction as well 


cotarius had a free e-cenure, and paid a'ſtated firm 
or rent in proviſions or money, with ſome occafional cuſ- 
tomary ſervices ; - whereas the coterellus ſeems to have helil 
in mere villenage, and his perſon; iſſue and goods, were 


diſpoſable at the pleaſure of the lotd;——EZmind Earl of 


Cornwall, gave to the Bon- hommes of Aſberugge, his manor 
of Cheſterton and Ambraſden una cum willanis, coterellis, 
corum rotallis, ſerwiciis, ſectis, & omnibus ſuis nbicunque 
pertinentibul. Paroch. Antiq. 310. e B06 

Cotes wold, Is uſed for ſneep cotes and ſheep feeding 
on hills: from the Sax. cott and ab, a place where there 
is no wood. {3 $6.59: | 


- Cotgare, A kind of refuſe wool; ſo clung or clotted 


together, that it cannot be pulled aſunder. By Stat. 13 
R. 2. cap. 9. It is provided, that neither denizen nor 
foreigner ſhall make any other refuſe of wools but corgart 
and willers. ls 

Cotland and Cotſethland, Land held by a cottager, 
whether in ſocage or villenage.—Dimidia acra terre ja- 
cet ibidem inter cotland, quam Johannis Goldering tenet ex 


una parte, & cotland guam Thomas Webb tenet ex altera. 


- 


Paroch. Antiq. 532. 1 : a ; 
Cotſethla, Cotſetle, The little ſeat or manſion be- 


longing to a ſmall farm.— Ego Thomas de C. adi Deo & 


eccleſiæ Malmſbury anam Cotſetle iz Culern, cum omnibus 
pertinentiis. Cartular. Malmſbur. MS. 5 0 
Cotſethus, A cottage-holder, who, by ſervile tenure, 
was bound to work for the lord. Cowel. Corfets are the 
meaneſt ſort of men, now termed cottagers. And cotſeti 
are thoſe who live in cottages.. Yillani vero vel cotſeti, 
wel perdingi, vel qui ſunt hujuſmodi wiles, wel inopes perſone, 
non ſunt inter legum judices numerandi. Leg. Hen. 1. c. 30. 
Cottage, ( cotagium) Is properly a little houſe for ha- 
bitation, without lands belonging to it. Stat. 4 Ed. 1. 


ſtat. 1. But by a later ſtatute, the 31 El. cap, 7. No 


man may build a cottage, unleſs he lay four acres of land 
thereto ; except it be in market-towns or cities, or within 
a mile of the ſea, or for the habitation of labourers in 
mines, ſailors, foreſters; ſhepherds, Sc. and cottages 
erected by order of juſtices. of peace, Ic. for poor impo- 
tent people, are excepted out of the ſtatute. The four 


acres of land to make it a cottage within this law, are to 


be freehold, and land of inheritance: and four acres of 
ground holden by copy, or for life or lives, or for any 


number of years, will not be ſufficient to make it 


a lawful cottage. 2 1n/t. 737. Alſo the four acres in 
fee-ſimple, or fee-tail, muſt lie near the cottage, and be 
occupied therewith, ſo long as the cottage ſhall be inha- 
bited. 2 Rel. Abr. 139. 

But this ſtatute doth not extend to houſes that are copy- 
hold. 1 Bulſt. 50. The penalty of erecting cottages 
contrary to the ſtatute, is 104. for every erection, and 
405. a month for the continuance of it; which is in- 
quirable in the lect, or the offenders may be puniſhed by 
indictment at the quarter-ſeflions of the peace, &c, And 
no owner or occupier of any cottage ſhall ſuffer any in- 
mates, or more families than one to inhabit therein, on 
pain to forfeit to the lord of the leet 10s. a month: but 
in cottages built for the poor, more families than one may 


| be placed, 


Cottages are oftentimes erected on the waſte at the 
charge of pariſhes, for poor impotent perſons, by the 
church-wardens and overſeers of the poor, — obtain 
ed leave of the lord of the manor in writing under hand 
and ſeal; but then it muſt be confirmed by the juſtices in 
ſeſhons. Mod, Juſt. 152. Cottagers of new erected cot- 
tages within the memory of man, ought not to have com- 
mon in the lord's waſte, though they have four acres of 
land laid to them. Mood la/t. 445. An exception 
muſt be underſtood, where right of common originally be- 
longed to the land, by preſcription: the annexing it to, 
and uſing it with a cottage, cannot bar the right. 

Every cottager, Ic. is obliged to work towards the re- 
pairs of the highways, or to hire an able labourer to work 
on the days appointed by the ſtatute, on pain of 5 

| 17. da. 


quality; as in their name. For tlie 
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CO V 


1 A day. 
c. 42. And title 
_ "Cotton 


library ke | er, called ( 
4%, in the name and family of the-Corrons for the benefit 
of the public, a ſtatute was made 12 . 3. e. 7. See 
Star. 5 Hun. c. 30. 20 C. 2. c. 2ã·2ã2 
Cottons. Not within 27 Hen. 8. concerning the true 
making of cloth, 27 H. 8. c. 12. /e&. 3. See the Table 
to the Statut, title Corrons. | Yvon" 

Cotuca, Coat armour; Ad arma profiliunt & milites 

1 fuper armatzra cotucas induerant, worat, Quarte= 
ois. Walfing 114. | N 5 

Cotuchans, Boors or huſbandmen, of which mention is 
made in Domeſday. * | 4 

Coucher, or Courcher, Signifies a factor that continues 
abroad io fome place or country for traſfick ;z as formerly 
in Gaſceige, for buying of wines. Stat. 37 Ed. 3. c. 16. 
This word is alſo uſed for the general book wherein any 
corporation, c. regiſter their particular acts. 3& 4 
Ed. 6. c. 10. | 5 90 

Covenable, (Fr. corverable, Lat. rationabilis) Is what 
is convenient or ſuĩtable. very of the ſame three /orts 
of goods, &c. fhall be good and covenable, as in old time 
hath been uſed. Stat. 31 Ed. 3. cap. 2. 
dowed, that is, indowed as is fitting. 4 H. 8. c. 12. 
See Ploxod. 472. 

Covenant, cos ventio Is the conſent and agreement 
of two or more perſons to do or not to do ſome act or 
thing, contracted between them. Alſo it is the declara- 
tion the parties make, that they will ſtand to ſuch agree- 
ment, relating to lands or other things; and is created by 
deed in writing, ſealed and executed by the parties: A 
covenant may likewiſe be implied in the contract, as inci- 
dent thereto. 2 Mod. Entr. 91. If the perſons do not 
perform their covenants, an action of covenant is the re- 
medy to recover damages for the breach. bid. 

\* Under this head is to be conſidered, 


I. The ſeveral kinds of covenants, and by wohat word: 
they are created, | 4 

M. What covenants are good and binding, and by whom 
they may be made. | | 

HE. Who Hall take advantage of covenants, and who are 
bound by them. | | 
IV. What fall be a performance, and what a breach of 


cOVEenant. 


I. Of the ſeveral kinds of covenants, and by what words 
they are created. 

A covenant is generally either in fact or in law: in fag 
+ that which is exprefly agreed between the parties, and 
inſ-rted in the deed; and in law, is that covenant which 
the law intends and implies, though it be not expreſſed in 
words; as if a leſſor demiſe and grant to his leſſee a houſe 
or lands, e. for a certain term, the law will intend a 
covenant on the leſſor's part, that the leſſee ſhall, during 
the term, guie/ly enjoy the ſame againſt all incumbrances. 
1 Infl. 384. 

There is alſo a covenant real, and covenant perſonal + a 
covenant real is, that whereby a man ties himſelf to paſs a 
thing real, as lands or tenements; or to levy a fine of 
lands, c. And covenant perſonal, is where the ſame is 
annexed to the perſon and merely perſonal; as if a perſon 
covenants with another by deed to build him a boufe, or 
to ſerve him, ic. F. N. B. 145. 5 Rep. 10. 

Covenants are likewiſe inherent, that tend to the ſupport 

of the land or thing granted; or are collateral to it; and 
are affirmative, nere ſomewhat is to be performed; or 
negative; executed, of what is already done, or executory : 
but a covenant being to bind a man, to do ſomething iz 
futuro, is for the moſt part executory. 1 Vent. 176. * 
112, 271. And where a covenant ſhall be conſtrued 4. 
pendant upon another, and when 4d5/tin@ by itſelf, ſee 
Winch 74. 3 Cro. 107, © 


As to the words by wwhich covenant may be created. 
It is beld in all caſes where words that begin any ſen- 
tence are conditional, and give another remedy, they ſhall 
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Far better ſettling and preſerving the 
in the houſe at Weftminſter,” called Cotton-, 


Covenably in- ; 
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| and covehant are coupled together in the ſame fenten 
as Provided always, and it yg trations c. in that 24 
they” may be adjudged both a condition and covenant, | 
The law does hot ſeem to have appropriated aby fee 
foem"of words, which are abſolutely neceſfary'to be made 
ufe of in creating a covenant ;\ and therefore it ſeems that 
any words will be effectual for that purpoſe, which ſhew 
the parties concurrence to the performance of a future 
act; as if leſſee for years covenants to repair, G. Pro- 
vided alway, and it is agreed, that the leur foall find 
great timber, Ge. this makes 'a covenant on the part of 
the leſſor to find great timber, by the word agreed, and 
it ſhall-not be a qualification of the covenant of the leſſee. 
1 New Abr. 527. P 7 | 25 1 7 
There is this difference however between a covenant 
and condition; a condition gives entry, and covenant gives 
gn action only. Owen'54. A perſon cannot have action 
of covenant upon a verbal agreement, for it cannot be 
grounded without writing, except by ſpecial cuſtom. 


F. V. B. 145. 


IT. What covenants are good and binding, and by ubm 
| they may be made. 5 

All covenants between perſons muſt be to do what is 
lawfil, or they will not be binding; and if the thing to 
be done be impoſſible, the covenant is void. Dyer 112. 
But where the thing is lawful at the time of the covenant 
made, and afterwards the matter agreed to be done is pro- 
hibited by act of parliament, yet ſuch covenant will be 
binding. 3 Mod. 39. And if a man covenants to do a 
thing before a certain time; and it becomes impoſſible by 
the act of God, this ſhall not excuſe him, inaſmuch as 
he hath bound himſelf preciſely to do it. 2 Danu, 
Abr. 84. | . „ 

If a perſon covenants expreſly to repair a houſe, and it 
is burnt down by lightening, or any other accident, yet 
he ought to repair it; for it was in his power to have pro- 
vided againſt it by his contract. Alleyn 26, 27. 1 Lil. 
Abr. 149. But he is not fo bound by covenant in law. 
Where houſes are blown down by tempeſt, the law excuſes 
the leſſee in action of waſte; though in a covenant to re- 
pair and uphold, it will not. 1 Plowd. 29. If a leſſee 
for years, rendering rent, covenants for him and his afligns 
to repair the houſe, and after the leſſee aſſigns over the 
term, and the leſſor accepts the rent from the aſſignee, and 


| then the covenant is broken; notwithſtanding acceptance 


of rent from the aſſignee, action of covenant lies againſt 
the firſt leſſee, on his expreſs covenant to repair: and this 
perſonal covenant cannot be transferred by the acceptance 
of the rent. 2 Danv. Abr. 240. 

Action of covenant alſo lies on covenant for payment of 
rent againſt ſuch leſſee; but not action of debt after ac- 
ceptance. 3 Rep. 24. In covenant upon a demiſe, ren- 
dering rent, the defendant cannot ſay, that part of it was 


to be allowed; for this is a covenant againſt a covenant, 


Comb. 21. 

An infant within age may bind himſelf apprentice; but 
neither at Common law nor by ſtatute may be bound b 
covenant for his apprenticeſhip, ſo as to make him liable 
to an action of covenant, if he depart, fc, But by the 
cuſtom of London he' may bind himſelf by his covenant at 
fourteen years old. 1 Cro. 129. Winch 63. | 


III. Who fall take advantage of covenants, and who are 
We bound by them. 
There may be an agreement and covenant, only to be 
performed by the parties themſelves; and there are ſome 
covenants which none but the party and his heirs may take 
advantage of, being ſuch as concern the inheritance, and 
deſcend to the heir, as knit to the eſtate: Covenants in 
gro/1 go to the executors, c. 1 Rol. Abr. 520. 2 Danv. 
235. Not only parties to deeds, but their executors and 
adminiſtrators, ſhall take advantage of inherent covenants, 
though not named; and every Aigner of the land may 
have the benefit of ſuch covenants: Likewiſe executors and 
aſſigns are bound by them, although not named, as a ce. 
nant to repair, fc. 5 Rep. 16, 17. 1 Cro. 552, If 2 
man covenants with another to do any thing, his Heir ſhall 


not be conſtrued a covenant; and yet if words of condition 


& 


not be bound, unlgſi he be expreſſly named: And yet where 
a leſſee 
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2 leſſee covenants to repair, the heir ſhall have the benefit 
of the covenant, though 77 ee it runs with 
ihe lun. 2 Lev. 92. 5 Rep. 8. i ee HAT 0 
15 grantee 9 3 may bring action of covenant 
againſt a leflee, as well in the county where: the demiſe 
was made, as in the county where the lands lie. Carthew 
183. And grantees vf reverſions have the like remedy” by 
aQion of covenant againſt termors, as the leſſors and their 
heirs, Sc. by Stat. 32 H. 8. c. 28. A perſon covenants 
with another, to pay him money at a time to come, and 
doth not ſay to his executors, &c.' if the covenantes die 
before the day, yet his executors or adminiſtrators ſhall 
have the money. Dyer 112, 257. And in every cafe 
where the teſtator is bound by a covenant, the rxecutor ſhall 
be bound by it; if it be not determined by his death. 
48 Ed. 3. 2. 2 Daav. 232. Aſſignees ſhall not have an 
action upon breach of any covenant, before their time. 
Cro. Elix. 863. An affignee (hall be charged in a writ of 
covenant for breach, after the death of the firſt leſſee; as 
it is a charge on the land, #.e. in caſe of repairs. 2 Dan. 
238. Es e ny" 

"If A ſeiſed of land in fee, conveys it to B. and cove- 
nants with B. his heirs and aſſigns, to make any other 
afurance upon requeſt; and after B. conveys it to C. 
who conveys it to D. and then P. requires A. to make 
another aſſurance, according to the covenant ; if he re- 
fuſes, D. hall have an action of covenant againſt him, as 


aſſignee to B. 2 Danv. 236. A leſſor made a leaſe of an 


houſe for years, excepting two rooms, and free paſſage 


to them; the leſſee aſſigned the term, and the leſſor 


brought covenant againſt the aſſignee for diſturbing him 
in his paſſage” to thoie rooms; and adjudged, that the 
action lies: For the covenant goes with the tenement, and 
' binds the aflignee. TN. B. This relates to the paſſage.) 
1 Salk. 196. If a man who leaſes for years, oults the 
leſſee, he ſhall have covenant againſt him. 48 Ed. 3. z. 
See 2 Danv. 234. A man grants a watercourſe, and 
afterwards ſtops it; for this voluntary misfeaſance, cove- 
want lies. 1 Saund. 322. Though where the »/e of a 
thing is demiſed, and it runs to decay, fo that the leſſee 
cannot have the benefit of it, for this nonfeaſance no ac- 
tion of covenant lieth: Nor may covenant be brought for 
a thing which was not in e at the making of the leaſe, 
2 Danv. 233. ? FRY 

If one makes a leaſe for years, reſerving a rent, action 
of covenant lies for non-payment of the rent; for the reu- 
aendum of the rent is an agreement for payment of it, 


which will make a covenants 2 Danv. 230. A leaſe is 


made to two, and one ſeals the deed, but the other doth 
not; if he accepts the eſtate and occupies the land, he is 
bound to perform the covenants for payment of the rent, 
teparations and the like. 1 Shep. Abr. 458. 

If one man covenants to pay another 201. at a day; 
although he may have action of debt for the 20/. yet it 
is ſaid he may have covenant at his election. 2 Danv. 
229. 
| it is agreed that A. B. ſhall pay to G. D. 1001. for 
lands in E. this is a mutual covenant, whereon action of 
covenant may be brought if C. D. will not convey. 1 Cid. 
423. But where there are mutual covenants, aud the one 
not to be performed before a precedent covenant, in ſuch 
caſe the covenant is not ſuable till the other is performed: 
Though if the covenants are diſtin and mutual, ſeveral 
actions may be brought by and againſt the parties, 1 Lil. 
Abr. 350. 2 Med. 74, In a covenant to pay another 
ſo much money, he making him an eſtate in ſuch land, 
c. it has been adjudged, that if he tender the covenantor 
a feoffment, and offer to make livery, he may have action 
of covenant for the money, as if he had made a title, 3 
Salk. 107. If a perſon covenants that he hath good right 
to grant, Wc, and he hath no right, it is a breach of 
covenant, for which action of covenant lies, 2 Ful. 12. 
Where a man covenants that he hath” poaber to grant, and 
that the grantee ſhall guietly enjoy notwithilanding any 
claiming under him; theſe are diſtin& covenants, for one 
goes to the title, and the other to the pen. 1 Mod. 
101. A covenant for the leſſee to enjoy againſt all men; 
this extends not to tortious ads and entries, c. for which 
the leſſee hath his proper remedy againſt the aggreſſors. 
Laugh, 111, 120. | | 
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Where there is 'a covenant to ſave harmleſs again{t a cer- 
tain perſon, there the covenantor mult ſave the couverantee 


harmleſs againſt the,entry of thariperſon, be it by wrong 


or rightful title: But if it be to ſave harmleſs again!t 4% 


perſons, the entry and evidtion muſt be by /awfal ite. 


Cro. Eliz, 213. Where the covenant is to do a thing, 


and no time appointed for performance, it muſt be done 
in convenient time. 2 Aud. 73. Dyer 57, 150. Hob. 
28. > 1 2 | 

But a covenant mult wait upon and join with the graut; 
ſo that if it be to make ſuch aſſurance as ſhall be reaton- 
ably deviſed, it muſt be of an aſſurance that differs nor 


from the bargain: and when the eflate to which a cove- 
nant is annexed is at an end, the covenant is gone. Hob. 


276. 1 Leon. 179. In an indenture, the word covenant, 
is a word both of leſſor and leſſee; and therefore if the 
leſſee covenants to pay the rent, this is a reſervation, 
Though when there is a covenant for a leſſee to repair, 
and he makes an wnder-lea/ſe to one who is in poſſeſſion, 


the under leſſee is not liable to that covenant, in law or 


equity. 1 Kol. Rep. 89. 1 Fern, 87. 15 
An expreſs covenant in a deed, will qualify the general 
covenant in law: though, on a cobenant in lar, the leſſee 


| cannot charge the executors or admini/irators bf the leſſor; 


as he may upon an expreſs co venant for quiet enjoyment. 
Dyer 257. See 4 Rep. 80. If a leſſor coverant with the 
leſſee that he ſhall have houſe- bote, Cc. by alignment of 


his bailiff, this is a good covenant: and yet it doth not 


reſtrain the power that the leſſee hath by law to take thoſe 
things without aſſignment: But if a lefſce covenants, that 
he will not cut any timber, without the leave cr aſſig n- 
meat of the leſſor; by this he will be reutrained. Dyer 
19, 115. ; 


IV. What hall be a performance, and what a breach of 


Covenant. 


Not any duty or cauſe of action ariſes on a covenant, 


till it is broken: and as to breaches of covenant, if a per- 
ſon by his own act diſables himſelf to perform a covenant, 
it is a breach thereof. 5 Rep. 21. Though there can be 
be no covenant or breach, where a leaſe, c. is void. 
Yelv. 18, 19. But here, although when a covenant con- 
cerns the intereſt of the leaſe, as where it is for paying 
rent, it is void, if the leaſe beſo; yet where covenants 
are collateral to the leaſe and intereſt, though that be void 

the covenants may be good, Oben 136, And if a cove. 
nant to do a thing is performed in ſubſtance, and accord- 
ing to the intent, it is good, though it differs from the 
words; and on the other hand, although the covenantor 
performs the letter of his covenant, if he does any act to 


defeat the intent and uſe of it, he is guilty of a breach. 


Mod. Ent. Engl. | 

In covenant that a perſon ſhall hold land free from ail 
incumbrances, and be kept indemnified from arrears of 
rent; there, till an action is brought, or diſtreſs made, he 
is notdamnified ; and a ſuit in Chancery is no breach in 
ſuch caſe; but where a jointure, or dower js recovered; 
it is. Skin. 397. Moor 859. Paln. 339. If covenants 
perpetual are once broken, and an action is brought, and 
recovery thereon; upon a new breach, a fſeire farkes ſhall 
be had on that judgment, and the plaintiff need no: 
bring a new writ of covenant. Cro. Fljz. 5. By 8 
© g V. 3. c. 11. When the intention of the parties ca; 
be collected out of a deed, for the doin 
the thing, covenant ſhall be had thereupon, Chanc. Rep 
294. A covenant, being one part of a deed, is ſu ze 10 
the general rules of expoſition of all parts of the gees - 
And in a covenant the laſt words, that are general, ſhall 
be expounded by the firſt words, Which ate ſpecial and 
particular. Vent. 218, Alſo a later covenant cannot be 
pleaded in bar to a former. N 

When a covenant is to two perſons jeinely, one of them 
may not bring, action of covenant, or plead alone, but 
both muſt join. 1 N 558. If a man is bound to per- 
form all the covenants in an indenture, and they are all 
in the offirmatize, he may plead performance generally 
Co. Lit. 303. Covenants in the negative muſt be pleaded 
ſpecially. Id. 330. When eme covenants are in the 
negative, and (ome in the affirmative, the defendant is to 


Ss Can 


. plead ſpectrally to the negative covenants, that he had not 


Ppp done 


Z or not doing cf 


1 phe ation wenn. e n, 


e. & 
— py, 4 wo * 7 A * —_ * : 
Nye Songy Se e 1 F . * ee . * = 
W p 642% 1 1 . — cs 
8 PFF pf <tr 2 als oe tho Tomas then We REED "A ee A 5 ö : Ws : = — | | 
dds ee R n 11 r - | 8 b , id abe : . 1 ety | K P 
N * FTT 8 + wg a REF OE Et: $45.9 MR 5 A f "A ER = 02 8 , * Bad” Ia 2 — | — — K 
N . c Bt No p a oO. , 5 5 5 Bo es X; 2 is rid Or 1 ="; TERS 9 MET F / 2 . - Son Sr gs Sites ek . — ne g 
K a "= , — N 9 i 2 A 03.4 . PFF Acc ð ͤ CEC ra = — — — — 
as 6 SANS AK I. 9 Te den ann x WOE Of, = 005 OP hs OR Ei . ee I a <4 2 en EE ES 
ad LIT "> c 1 bo — n : - " * r 
| * St . « 4 r * * 
x * 2 - 2 8 * 1 , 
88 , | 


* * * - e ere ee 
. F eee 
75 n., 2 it N 3 Ms. 6d. 
_ OS IO * 34 „ T 65 > % * > 
MB ee FPS INL 2/8 * e 
1 ³˙¹Ü Ä ˙ arte eta aft o71) 


nr 
W 


* 


C O V 


done the thing, and performance generally as to the af- 


firmative: (/ed gu. and wide poſt.) And where the neg a= 
tive covenants are epgainff aw, and the affirmative agree- 


able te law, performance generally may be pleaded. 


Moor 856, If any of the covenants are in the diu, 
ſo that it is in the election of the covenantor to perform 
the one, or the other, the performance ought to be - 


cially pleaded, that it may appear what part hath been 


performed. Cre. Elix. 23. 1 Nel. 573. And common» 
ly where an act is to be done, according to a covenant, 


he who pleads performance ought to do it ſpecially. 1 


Leen. 136. 

In debt upon bond for performance of covenants, one 
whereof for peaceable enjoyment, and free from all in- 
cumbrances, and another for farther aſſurance, &c, the 
defendant ſhould plead ſpecially, that the houſe was 
free from incumbrances at the time of the conveyance 
made, and not charged at any time ſince, and that no 
tarther aſſurance had been required, or ſuch an aſſurance 
which he had executed, &c, yet where a defendant 
pleaded generally, in this caſe it was held good. 1 Lale. 


603. 


Covenants are generally taken moſt ſtrongly againſt the 
covenantor, and for the covenantee, Ploxed. 287. But 
it is a rule in law, that where one thing may have ſeveral 
intendments, it ſhall be conſtrued in the moſt favourable 
manner ſor the covenantor. 1 Lat. 490. The common 
uſe of covenants is for affuring of land; quier enjoyment 
free from incumbrances ; for payment of rent reſerved; 
and concerning repairs, Cc. And in deeds of covenant, 
ſometimes a clauſe for performance, with a penalty, is in- 
ſerted in the body of the deed: Other times, and more 
frequently, bonds for performance, with a ſufficient penal- 
ty, are given ſeparate; which laſt being ſued, the jury 
mult find the penalty; but on covenant, only the damages. 
Mood ' Inft. 250. Vide the Stat. 8 G g V. 3. c. 11. 
And wide ante & paſt. 

Covenant for non- payment of rent, was reſerred to the 
maſter as to the rent, and on payment thereof proceſs to 
ſtay as to zhat, but there being another breach as to not 


repairing, the plaintiff might proceed for that... Anon. 


Wl/. Rep. Par. 1. p. 75. In an action of covenant, it is 
not neceſſary to aver that the plaintiff performed his cove- 
nants. Fodderell v. Cowell. Rep. Temp. Hardw. 343-4. 

By the 8 &g I. 3. c. 11. In actions on bonds, Ce. 
plaintiff may aflign as many breaches as he pleaſes, and 
the jury may aſſeſs damages: on defendant's paying da- 
mages, execution may be ſtayed, but Judgment ſhall re- 
main to anſwer any farther breach, and plaintiff may 
have a ſcire facias againſt the defendant, 

It is held an action of covenant may be laid in London, 
for non-payment of rent on a leaſe of Jands in any other 
place. 1 Sid. 401. And if, in this action, a ſum be miſ- 
caſt, either two little or two much; it is amendable; and 
not like to the action of debt, which if alledged leſs than 
it is, without ſhewing the reſt to be ſatisfied, it is ill. 3 
Keb. 39. 2 Cro. 247, In action of covenant, the plain- 
tif matt have recourſe to the deeds or writings, and the 


circumſtances of time, place, Cc. and take notice what 


particular covenant in the deed it is beſt to inſiſt upon, to 
lay a breach right, &c. the words of covenanting are, 
covenant, grant, promiſe, and agree, Fc, but there needs 
no great exactneſs in words to make a covenant. See 
Bonds. | 

Further, this word is taken for the /olemn league and co- 
wvenant; which was a ſeditious contpiracy, invented in 
Scotland, voted illegal by parliament, and proviſion is 
made aga nſt it, by Stat. 14 Car. 2. cap. 4. 

Covenant to and ſeiſed to Ales, Is when a man 
that hath a wife, children, brother, ſiſter, or kindred, 
doth by covenant in writing under hand and ſeal agree 
that ſor their or any of their proviſion or preferment, he 
and his heirs will fland ſeiſed of land to their uſe; either 


in fee · ſimple, ſee- tail, or for life. The uſe being created 


by the Stat. 27 H. 8. c. 10. which conveyeth the eftate 

as the uſes are directed; this covenant to ſtand ſeiſed is 

become a conveyance of the land fince the ſaid ſtatute. 

The conſiderations of theſe deeds, ire natural affection, 

marriage, Fc, and the law allows in ſuch caſes confidera- 

tion of blood and marriage, to raiſe uſes, as well as mo- 
I 
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ney and other valuable conſideration when a uſe is to 4 
ſtranger.  Plowd, 302, There are no conſiderations now 
to raiſe uſes upon covenants to ſtand ſeiſed, but natural 
love and affection, which is for advancement of blood; 
and conſideration of marriage, which is the joining of 
the blood and marriage together: other conſiderations, 
as money, Oc. for land, though the words in the deed 
are ſtand ſeiſid, yet they are bargains and ſales, and with: 
out ixrolment they raiſe no uſe, Carter 138. Lil, Abr. 


9 | 
” The uſual covenant to ſtand ſeiſed to uſes need not be 


by deed indented and inrolled : (ſee above). And where a 


man limits his eilate to the uſe of his wife for life, this 
imports a ſufficient conſideration in itſelf: Alſo if a 
ſon covenants to ſtand ſeiſed to the uſe of his wife, ſon, 
or couſin it will raiſe an uſe without any expreſs words of 
conſideration, for ſufficient conſideration appears. 7 
Rep. 40. | | 4 

In caſe of a covenant to ſtand ſeiſed, ſo much of the uſe 
as the owner doth not diſpoſe of, remains ſtill in him. 
i Ventr. 374. And where an uſe is raiſed by way of cove- 
nant, the covenantor continues in poſſeſſion ; and there 
the uſes limited, if they are accordiog to law, ſhall riſe 
and draw the poſſeſſion out of him: but if they are not, 
the poſſeſſion ſhall remain in him until a lawful uſe ariſeth. 
1 Leon, 197. 1 Med. 159, 160. 175 | 

If on a covenant to ſtand ſeiſed to uſes, no uſe doth. 
ariſe, yet it may be good by way of covenant and pive re- 
medy to the covenantee in an action; as if the covenant 
be future, that, in conſideration of a marriage, lands ſhall 


| deſcend or remain to a ſon and the heirs of his body on the 


body of his wife; in this caſe the covenantee may have 
writ of covenant upon the covenant againſt thecovenantor, 
Bat if a covenant be that a man and his heirs, ſhall from 
henceforth ſtand and be ſeiſed to ſuch and ſuch uſes, and 
the uſes will not ariſe by law: here no action of covenant 
lies on the covenant, for this action will never lie upon 
any covenant but ſuch as is either to do a thing hereafter, 
or where the thing is already done, and not when it is for 
a thing preſent. Plowd. 307, 398, Finch's Law. 49. 
See Baron and Feme. 

Covert Baron, A married woman. Stat. 27 Elix. 
cap. 3. See Black. Com. 1 V. 442. and Com. Dig. 1 V. 
tit. Baron and Feme. OO] 

Coverture, (Fr.) Any thing that covers; as apparel, 
a coverlet, c. but it is by our law particularly applied 
to the ſtate and condition of a married woman, who is 
Jub poteſtate wiri; and therefore diſabled to contract with 
any to the damage of herſelf or huſband, without his 
conſent and privity, or his allowance and confirmation 
thereof. Brad. lib. 1. c. 10. lib. 2. c. 15, fc, Bro. 
Abr. When a woman is married, ſhe is called a Feme 
Covert ; and whatever is done concerning her, during the 
marriage, is ſaid to be during the coverture: All things 
that are the wife's, are the huſband's; nor hath the wife 
power over herſelf, but the huſband : And if the huſband 
aliene the wife's land, during the coverture, ſhe cannot 
avoid it during his life; but after his death, ſhe may 
recover by cui in vita, Terms de Ley. See Baron and 
Feme. 
Covin, (Covina) Is a deceitful compact between two 
or more to deceive or prejudice others, as if tenant for 
life or in tail, conſpires with another, that he ſhall recover 
the land which he the tenant holds, in prejudice of him in 
reverſion, Plozwd. 546. Covin is commonly converſanc 
in and about conveyances of land by fine, feoffment, re- 
covery, c. And then it tends to defeat purchaſers of the 
lands they purchaſe, and creditors of their juſt debts; and 
ſo it is uſed in deeds of gift of goods: It may be likewiſe 
ſometimes in ſuits of law, and judgments had in them. 
But wherever covin is, it ſhall never be intended, unleſs 
it appears and be particularly found: for covis and fraud 
though proved, yet muſt be found by the jury, or it will 
not be good. Brownl. 188, Bridgm. 112. 

If one make a leaſe to a perſon by covin, and after grant 
another leaſe to another bona fide, but without any fine 
or rent ; in this caſe the ſecond leflee may not avoid the 
firſt leaſe, becauſe he is not a purchaſer that comes in for 
money. 3 Rep. 83, On recovery by a good title, there 


may be covin; as where tenant for life by aſſent, &c. 
| ſuffers 
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falfers a recovery by Nil dir, without makifig any de- 
fence: Andif a man hath a rightful and. jaſt cauſe of ac- 
tion, and-of covin and conſent ſhall raiſe ap a tenant by 


| wrong againſt whom he may recover; the covin doth fo 


ſuffocate the right; that the recovery, although it be upon 

title, ſhall not bind, Bro. Covin. 47. Co, Lit. 357. 
1 Shep. Abr. 365. A. is tenant for life; remainder in tail 
to B. and a præripe is brought againſt them as jointenants, 
by covin between the demandant and 4. and an anſwer 
procured for B. as jointenant, and they join the miſe, (or 
iſſue) and after make default; whereby final judgment is 
given; this ſhall not defeat the eſtate of B. who ma 
bring a writ of diſceit, and ſhall. be reſtored to his land. 
Rol. Abr. 621. | 3 
If a man that has a right to certain lands, by covin 
cauſes another to ouſt the tenant of the land, to the intent 
to recover it from him, and he recovers accordingly 
againſt him by action tried; yet he ſhall not be femitted 
to his ancient right; but is in of the eſtate of him who 
made the ouſter; and an aſſiſe lies againſt him. 2 Dazv. 
Abr. zog. Land is aliened, pending a writ of debt, by 
covin, to avoid the extent thereof for the debt; the land 
ſo aliened ſhall be extended, when the covin appears upon 
the return of the elegit by the ſheriff, bid. 311. If a 
man makes a deed of gift, c. of his goods in his life- 
time by covin, to ouſt his creditors. of their debts, after 
his death the donee or vendee ſhall be charged for them. 
See 50 H. z. e. 6. and the ſeveral ſtatutes of frauds. If 
goods 


are ſold in market overt by covin, on purpoſe to bar | 


him that hath right, this ſhall not bar him thereof. 2 If. 
713. See Frauds, &. | 

Council, In the city of London, there are common 
council. men choſen in every ward at a court of wardmote 
held by the aldermen of the reſpective wards on St. 750. 
mas's day yearly; They are to be choſen out of the moſt 
ſufficient men; and ſworn to give true coancil for the com- 
mon profit of the city, c. Lex Londinen. 117. In the 
court of common council, are made laws for advancement of 
trade; and committees yearly appointed, &r. But acts 


made by them, are to have the aſſent of the Lord Mayor 


and Aldermen, by Stat. 11 Geo. 1. c. 18. and ſee 19 Geo, 
3. £. : | 
 Counſelloz, (Confiliarins) Is a perſon retained by a 
client to plead his cauſe in a court of judicature. A coun- 
ſellor at law. hath a privilege to enforce any thing which 
is informed him by his client, if pertinent to the matter, 
and 1s not to examine whether it be true or falſe ; for it 1s 
at the peril of him who informs him. Cro. Zac. go. But 
after the court hath delivered their opinions of the matter 
in law depending before them, the coun/el at the bar are 
not to urge any thing further in that cauſe. 1 Lil. Abr. 
355. A counſellor muſt not ſet his hand to a frivolous plea, 
to delay a trial; which argues ignorance or foul practice. 
IJbid. And as counſellors have a ſpecial privilege to prac- 
tice the law, they are puniſhable by attachment, &c. for 
miſbehaviour. 1 Hawk. P. C. 157. But ſometimes men, 
ſued for money owing, may be under ſuch circumſtances, 
without default of their own, as to render it abſolutely 
neceſſary to obtain time, by thoſe means the law muſt un- 
avoidably allow, and by obtaining time, an innocent man 
frequently avoids ruin to himſelf and family. In ſuch 
caſes, perhaps, a counſel may, in fero conſcientiæ, think 
himſelf excuſed for ſigning ſuch a plea, as may anſwer ſo 
falutary a purpoſe, No recuſant convict, or non-juror, 
ſhall practice the law, as a councellor, or otherwiſe, under 
penalties, by Stat. 3 Fac. 1. c. 5. 13 C14 V. z. c. 6. 
Counſel, for pri/ozers. No counſel is allowed a priſoner 
upon a general iſſue, on indictment of felony, &c, unleſs 
ſome doubtful point of law ariſe: The court is the pri- 
ſoner's only counſel; and the behaviour of the priſoner in 
his own defence, is one means of diſcovering the truth. 
In appeals, and upon ſpecial pleas, Cc. the priſoner ſhall 
have counſel aſſigned him by the court: though coun/el is 
not to prompt the priſoner in matters of fact. 2 Hal. 


400, 401. Proviſion is made for counſel for priſoners in 


treaſon, by Star. 7 & 8 N. z. c. 3. which is extended to 
trials, upon impeachments, by 20 Geo. 2. c. 6. 

A man of humanity might wiſh counſel was allowed to 
priſoners, in every caſe: And it ſeems ſomething peculiar, 
that in all civil ſuits, in the moſt trifling cauſes, counſel 
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1s allowed; and yet, where a man is. tried for his V, ex-. 
cept in the foregoing caſes, that aſſiſtance is denied him. 
Count, Signißes the original declaration of complaint 
in a real action. As declaration is applied to perſonal, fo 
count is applicable to real cauſes: but count and dectara- 
tion are oftentimes confounded, and made to fignify the 
ſame thing, F. V. B. 16, 66. In paſſing a recovery at 
the common pleas bar, a ſerjeant at law com upon the 
prætipe, fc. See Countors and Declarations. | 
Countee, (Fr. Come} Was the moſt eminent dignity of 
a ſubjeR, before the conqueſt; and thoſe who in ancient 
times were created countees, were men of great eſtate: for 
which teaſon, and becauſe the law intends that they aſſiſt 
the King with their counſel for the public good, and pre- 
ſerve the realm by their valour, they had great privileges; 
as they might not be arreſted for debt or treſpaſs; or be 
put on juries, fc, Of old the countee was prefetur, or 
prepoſitas comitatus, and had the charge and cuſtody of the 
rounty; but this authority the Serif now hath. 9g Rep. 46. 
A countre or count, is an earl, in the law French. Law 
Fr, Di#. | Ri | 
Countenance. This word ſeems to be uſed for credit 
or eſtimation. Old Nat. Br. 1i1. And in the Sar. 1 
d. 3. c. 4. See Contenement. © FOES” 
Counter, /Compatatorium from the Lat. Computare) Ts 


| the name of two priſons in London, the Poultry counter, and 


IWoodftrtet-counter, for the uſe of the city, to confine 
debtors, peace-breakers, c. Cowel, 5 
Counterfeits. Perſons obtaining any money, goods, 
Sc. by counterfeit letters or falſe tokens, being convicted 
before juſtices of aſſiſe, of juſtices of peace, are to ſuffer 
ſuch puniſhment. as ſhall be thought fit, under death; as 
impriſonment, pillory, Wc. Stat. 33 H. 8. cap. 1. It 
was the opinion of Sir Edward Cole, that upon this ſtatute 
the offender could not be fined; and that only corporal 
pains ought to be inflited : But it hath been otherwiſe 
adjudged in Terry's caſe, who, by a falſe note in the name 
of another, obtained into his hands a wedge of filver, of 
the value of two hundred pounds; and, on conviction 
thereof, was ſentenced to ſtand in the pillory, pay a fine 
of five hundred pounds to the King, and be impriſoned 
during the King's pleaſure, Cro. Car. 407. | 
The obtaining of money from one man to another's uſe, 
upon a falſe pretence of having a meſſage and verbal order 
to that purpoſe, is not (at Common law) puniſhable by 
criminal proſecution; it depending on a bare naked lie, 
againſt which, common prudence and caution may be a 
ſecurity} © Mod. 1065, 1 Hawk. P. C. 188. Now per 
Stat. 30 Geo. 2. c. 24. Obtaining money, goods, Ec, 
by falſe pretences, (a very vague expreſſion) the offender 
is liable'to fine and impriſonment, or pillory, or tranſpor- 
tation for ſeven years. | | 
Counterfriting the King's ſeal, or money, &c. which is 
treaſon, vide Treaſon: And counterfeiting Exchequer bills, 
bank-bills, lottery-orders, &c. which is fe!'ony. See 
Felony, Fraud. | 
Countermand, Is where a thing formerly executed, is 
afterwards by ſome act or ceremony made void by the 
party that firft did it. And it is either actual, by deed; 
or implied: Adual, where a power to execute any autho- 
rity, Wc. is by a formal writing, for that very purpoſe put 
off for a time, or made void: and implied, is where a man 
makes his laſt will and teſtament, and thereby deviſes his 
land to A. B. if he afterwards enfeoffs another of the ſame 
land, here this feoffment is a countermand to the will, with- 
out any expreſs words for the ſame, and the will is void 
as to the diſpoſition of the land: Alſo if a woman ſeiſed 
of land in fee - ſimple, makes a will and deviſeth the ſame 
to C. D. and his heirs, if be ſurvives her; and after ſhe 
intermarries with the ſaid C. D. there, by taking him to 
huſband, and coverture at the time of her death, the will 
is countermanded. Terms de Ley. But if a woman makes 
a leaſe at will, and then marries, this marriage is no coun- 
termand to the leaſe, without expreſs matter done by the, 
huſband to determine the will. | 
Where land is deviſed, and after a leaſe made thereof 
for years only; it ſhall not be a countermand of the will, 
which is good notwithſtanding for the reverſion after the 
leaſe for years is ended: But in caſe a man have a leaſe 
| for years, and gives it by his will, and after ſurrenders 
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1; it is a ctuntermand of the deviſe, and the deviſee ſhall 
not have his leaſe. Dyer 47. Goleſb. 93. If a copy- 
holder like to die, do ſurrender his eſtate to the uſe of bis. 
wife or children, without any conſderation of money, Oc. 
and he recover before the preſentment and admitrance, it 
may be countermanded It is otherwiſe if it be to the uſe 
of a ſtranger. Kitch. 82. If there' be a feoffment with 
letter ot attorney to make livery and ſeiſin; and before it 
is made the feoffor makes a feotiment, or bargain and ſalé 
of the land, or, leaſe to another, it will be a teantermand 
in law of the authority given by the letter of attorney. 
2 Brewnl. 291. A perſon may ceuntermand his command, 
authority, licence, Sc. before the thing is done; and if 
he dies, it is conntermanded, There is a countermanid of 
xetice of trial, &c. in law proceedings. 1 i 
Counterpart, When the ſeveral parts of an indenture 
are interchangeably executed by the ſeveral parties, that 
part or copy which is executed by the grantor is uſually 
called the original, and the reſt ate counterparts :; though 
of late it is mot frequent (and better) for all the parties 
to execulc every part; which renders. them all originals. 
Hlact. Cem. 2 . 29 © | 7 
Counterpica, 15 when the tenant in any real action, 
tenant by the curiely, or in dower, in his anſwer and plea, 
vouches any one to warrant his title, or prays in aid of 
another, who hath a larger eſtate; as of him in reverſion, 
Sc. Or where one that is a ſtranger to the action, comes 
and prays to be received to fave his ellate; then that which 
the demandant alledgeth againſt it, why it ſhould not be 
admitted, is called a ccunterplea: In which ſenſe it is uſed 
Stat. 25 Ed. 3. cap. 7. So that counterplea is in law a re- 
plication to Aid Prier; and is called counterplees to the 
wvoucher : But when the voucher is allowed, and the 
vouchee comes and demands what cauſe, the tenant hath 
to vouch him, and the tenant !hews bis cauſe, whereupon 
the vouchee pleads any thing to avoid the warranty; that 
3s tecmed a counterplea of the warranty. Term: de Ley. 
Stat. 3 E. 1. cap. 39. If on demurrer to a counterplea of 
the voucher upon a warranty, it be found againſt the 
vouchee, judgment ſhall not be peremptory, but only Fer 
wocare: It is otherwiſe upon a plea to the writ tried by the 
country. 4 Rep. 80 10 Rep. 34. | 8 ; 

- Lountcr-Kolis, Are the rollt which foerifg of counties 
have with the coroners of their proceedings, as well of ap- 
peals, as of inquelis, Cc. Stat. 3. Ed. 1. c. 10. 

Countozs, (Fr. Contours) Have been taken for ſuch 
Serjeants at law, which a man retains to defend his cauſe, 
and ſpeak for him in any court, for their fees. Horn's 
Alirrer, lib. 2. And as in the court of C. B. none but 
ſcrjeznts at law may plead; they were anciently cailed 
Serjeant Ceuntors, 1 Inſt. 17. wg: 

County, { Comitatus) Siguiñes the ſame with fire, the 
one coming from the French, the other the Saxons; and 
contains a circuit or portion of the realm, 1nto which the 
whole land is divided, for the better government of it, 
and the more eaſy adminiſtration cf juſtice : So that there 
is no part of this kingdom that lies not within ſome coun- 
ty; and every county is governed by a yearly officer whom 
we call a ſheriff. Feorre/cue, cap. 24. Of theſe counties, 


there are in England forty, beſdes twelve in V ales, 


making in all fiity-two. 25 

County Dalatine. There are four ccanties of ſpecial 
note, which a:e therefore termed Crunties Palatine; 3s 
Lancaſter, Chrjlter, Durham, and EY; and we read an- 
ciently of th counties palatine ot Pembroke and Hexam, 
though they haye long fince loft their privileges. The 
chief governors of the courtzes palative, by ſpecial charter 
from the King, heretofore did all things touching the ad- 
miniſtration of juſtice as abſolutely as the prince himſelf 
in other caunties, only acknowledging him their ſuperior 
and ſovercign: But by the Stat. 27 H. 8. cap. 24. their 
power is abridged. 4 Ist. 204, 221. 

The counties falatine are reckoned among the ſuperior 
courts: And arc privileged as to pleas, ſo as no inhabitant 
of ſuch counties ſhall be compelled by any writ to appear 
or anſwer out of the ſame; except for error, and in caſes 
of trezſon, Sc. and the counties palatine of Chefler and 
Durban, are by preſcriptior, where the King's writ ought 
ret io come, but under the ſeal of the counties palatine; 


civil actions and pleas of the crown. 
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unleſs it be writs of proclamation. Cromp.” Jurl/” 15#; 
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I Danv. Abr. 750. 


But certiorari lies out of B. R. to juſtices of "county 
palatine, Ce, to remove indittments, and proceedings 
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| before them. 2 Hawk. P. C. 286. 


There is a court of Chancery in the counties palatine of 


Lancaſter and Durham, over which there are Chancellors ; 


that of Zancaſter called Chancellor of the Duchy, He. and 
there is a court of Exchequer at Cheſer, of a mixt nature, 


for law and equity, of which the Chamberlain of Chefter 


is judge. There is alſo a Chief Juſtice of Cheſer; and 
other Jultices in the other counties palatine, to determine 

The biſhops of Durham and Ely, have thoſe counties 
palatine; and if any erroneous judgment be given in the 
courts of the biſhoprick of Durham, a writ of error ſhaſf 
be brought before the biſhop hinrſelf; and if he give an 
erroneous judgement thereon, a writ of error ſhall be ſued 
out returnable in B. R. 4 Inf. 218. But it has been 
held, that Eꝶ is not a county palatine, only 2 royal fran- 
chiſe, having ccgniſance of pleas like unto the Cingae 
Ports, Carttiew 109. Infants in counties palatine enabled 


to convey by order of the reſpective courts belonging to 


thoſe counties. 4 Geo.'3. c. 16. 
Counties palatine, with Jura Regalla, were probably 


erected at firſt, becauſe they were adjacent to the enemies 


countries heretofore; as Lancaſter and Durham to Scotland. 
and Cheſter to Wales; that the inhabitants might have 


adminiſtration of juftice at home, and remain there to ſe- 


cure the country from incurſions. 1 Vest. 15 5. The King 
may make a county palatine by his letters patent withous 
parliament, 4 It. zot. t. : FATS NT 
Counties Cozpozate, Beſides the counties above men- 
tioned, there are counties corporate. Stat. 3 E. 4. c. x. 


And they are certain cities, with lands and territories, 


having liberties and juriſdiction by grant from the Kipg: 
As the county of Middleſex annexed to the city of Lindow 
by King Hen. 1, The county of the city of York, anno 
32 H. 8. The county of the city of Cheſter, 42 Flix. 


The county of the city of Briſtol, Norwich, Worceſter, &. 


and the county of the town of King ſten upon Hull, News 


| Caſtle, Fe. Lamb. Eiren. lib. 1. Cromp. Juſt. 59. And 


county, in another ſignification, is uſed for the ccunty-court, 
kept by the ſheriff within his charge, or by his deputy. 
Stat. 2 Ed. 6. cap. 25. Bra. lib. 3. cap. 7. See Co- 
mitatus, To 

- County-Tourt, (Curia Comitatus) Is by Lambert called 
Conventus, in his explication of Saxon words, and divided 
into two ſorts; one retaining the general name, as the 
county-court held every month, by the ſheriff or his deputy: 
the other called the turn, held twice in every year, wiz. 
within a month after Faſter and Michae/mas; of both 
which you may read Cromp. Juriſd. fol. 241. All admi- 
niftration of juſtice was at firſt in the King's hands; but 
afterwards, when by the increaſe of the people the burden 
grew too preat for him; as the kingdom was divided into 
counties, hundreds, &c, So the adminiſtration of juſtice 
was diſtributed amongſt divers courts; of which the ſhe- 
riff had the county-ccurt for government of the county, and 
lords of liberties had their es and /aw-days, for the 
ſpeedier and eaſier adminiſtring juſtice therein, &c. 

Before the courts at Meſiminſter were erefted, the county- 
courts were the chief courts of the kingdom: And among 
the laws of King Edgar it is ordained, that there be two 

, county-courts kept in the year, in which there ſhall be a 
biſhop and an alderman, or ear], as judges; one to judge 
according to the Common law, and the other according 
to the eccleſiaſtical law: But theſe united powers of a 
biſhop and earl, to try cauſes, were ſeparated by William 

the Firft, called the Congaeror; and ſoon after the buſi- 
neſs of ecclefiaſtical cognitance was brought into its proper 
courts, and the common law bufineſs into the King's Bencb. 
Blount. 

That the county-court in ancient times, had the cogni- 
tion of great matters, appears by Glanv, lib. 1. cap. 2. 
3, 4. by Bradton, and Briton, in divers places, and Fleta, 
lib, 2. c. 62. But the power of this court was much re- 
duced by Magn. Chart. c. 17. and by 1 EA. 4. cap. 1. 


It had formerly, and now hith the determination of cer- 
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- And this court 81 gat 

ea {de juris] of any debt or damage. to the value o 
1 9 Franks nor of treſpaſs vi & armis, Ac. woiey krnt 
But of debt and other actions perſonal above that ſum, 
the ſheriff may hold plea by force of. a writ of jufticies, 
| which is in nature of a commiſſion to him to do it. 4 
Inf. 266. Here the plaintiff takes out a ſummons, and 
if the defendant do not appear, an attachment or diſtrin- 
gas is to be made out againſt him; but if the defendant 
appears, the plaintiff is to file bis declaration, and aſter 
the defendant is to put in his anſwer or plea; and the 
plaintiff having joined iſſue, the trial proceeds, &c. 
whereupon, if verdict is given for the plaintiff, judgment 
is entered, and a fieri facias may be awarded againſt the 
defendant's goods, which may be taken by virtue thereof, 
and be appraiſed and fold to ſatisfy the plaintiff: But if 
the defendant hath no goods, the plaintiff is without re- 
medy in this court; for no capias lies therein, but an ac- 
tion may be brought at Common law, upon the judgment 
entered. Greenwood of Courts, p. 22. RR 

No ſheriff is to enter in the coun!y>court, any plaint in 
the abſence of the plaintiff; nor above one plaint for one 
cauſe, under penalties: The defendant in the county-court 
is to have lawful ſummons; and two juſtices of peace are 
to view the eſtreats of ſheriffs, before they iſſue them out 
of the county-court, Ac. By Stat. 11 Hen. 7. c. 15. Cauſes 
are removed out of the county-court, by recordare, pone, 
and writ of falſe judgment, into B. R. &c. | 

See Stat. 23 Geo. 2. c. 33. for preventing delays and 
expences in the proceedings in the county-coart of Middle/ex, 
and for the more eaſy and ſpeedy recovery of ſmall debts 
in the ſaid coun!y-court. PLE Son 
 County=Rates, Are thoſe ordered by juſtices of peace 
at their quarter ſeſſions, who may make one general rate, 
to anſwer all former diſtin& rates, which ſhall be aſſeſſed 
on every pariſh, &c. and collected and paid by the high 
conſtables of hundreds to treaſurers appointed by the 
juſtices; which money ſhall be deemed the public ſtock, 
and be laid out in repairing of bridges, gaols, or houſes 
of correction, on preſentment made by the grand Jury at 
the aſſiſes or quarter ſeſſions, of their wanting reparation ; 
but appeal lies by the church-wardens and overſeers of the 
poor of the pariſhes to the juſtices at the next ſeſſions, 
againſt the rate on any particular pariſh, 12 Geo. 2. c. 29. 

Counting-Youſe of the King's Youſhold, (Domu, 
Computus Hoſpitii Regis) Is uſually called the Green Cloth ; 
where ſit the Lord Steward, and Treaſurer of the King's 
Houſe, the Comptroller, Maſter of the Houſbold, Cofferer, 
and two Clerks of the Green Cloth, &c. for daily taking 
the accounts of all expences of the Houſpold, making 
proviſions, and ordering payment for the ſame; and for 
the good government of the King's Houſhold ſervants, and 
paying the wages of thoſe below ſtairs. Stat. 39 Elix. 
cap. 7. f 

1 (from the Fr. Courir to ruin) An expreſs 
meſſenger of haſte, | Ty 

Courracier, A French word ſignifying a horſe courſer. 
2 Inft. 719. | 

Court, /Ceria) Signifies the King's palace, or man- 
ſion; but is more eſpecially the place where juſtice is ju- 
dicially adminiſtered, The, /ape#ior courts are thoſe at 
Weſtminſter ; and of courts, ſome are of record, and ſome 


tain debts, He. under 40. 


not; which are accounted ba/+ courts, in reſpect of the 


reſt: a court of record is that court which hath power to 
hold plea, according to the courſe of the Common law, 
of real, perſonal, and mixed actions, where the debt or 
damage is 40s. or above; as the King's Bench, Common 
Pleas, Ec, 

A court not of record is where it cannot hold plea of 
debt or damages amounting to 403. but of pleas under 
that ſum ; or where the proceedings are not according to 
the courſe of the Common law, nor inrolled ; as the cour- 
Ly-court, and the court-baron, &c. * 1 Inſt. 117, 260. 4 
. Rep. 52. 2 Rol. Abr. 574. | | 

Every court of record is the King's Court, though his 
ſubjects have the benefit of it; and the free uſe of all 
courts of record and not of record, is to be granted to the 
people: The leet and tourn are the King's courts, and of 
record. 2 Danv. 259. The rolls of the ſuperior courts 


of record are of ſuch authority, as no proof will be ad- | ed as generally held, by 
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mitted, againſt them; and they are only triable by them” 
ſelves. 3 E 71. Bat as the county - court, rourt-barons 
Ce. are hot court of record, the proceedings therein ma 
be denied, and tried by a jury; And upon their judg- 
ments, a writ of error lies not; but writ of falſe judgment. 
LECT EI AS in Yo. e, e 
Io the courts at Meſtninſter, the plaintiff need not ſhew 
at large in his declaration, that the cauſe of action ariſes 
within their juriſdiction, it being general: Inferior court. 
are to ſhew it at large, becauſe Fey have particular juriſ- 
ditions. 1 Lil. Abr. 371. Alſo nothing ſhall be in- 
tended to be within the juriſdiction of an inferior court, 
but what is expre/y ſo alledged: And if part of the cauſe 
ariſes from the inferior juriſdiction, and part thereof 
without it, the inferior court ought not to hold plea. 1 
Lew, 104. 2 Rep. 16. An inferior coxrt, not of record 
cannot impoſe a fine, or impriſon: But the courts of re- 
75 at M eſiminſter may fine, impriſon, and amerce. 11 
ep. 43. 8 
The King being the ſupreme magiſtrate of the king- 
dom, and intruſted with the executive power of the law, 
all courts ſuperior or inferior ought to derive their au- 
thority from the crown. Staundf. 54. 2 Hawk. P. C. 2. 
Though the King himſelf cannot fit in judgment in any 
court upon an indictment, becauſe he is one of the parties 
to the ſuit. Haw. Ibid. The King hath committed all 
his power judicial to one courf or other. 4 [n/t, 7t. And 
by ſlatute it is enacted, that all perſons ſhall receive juſtice 
in the King's court, and none take any diſtreſs, &c, of his 
own authority, without award of the King's court. Stat. 
52 Hen. 3. cap. 1. | | 8 


It is ſaid the cuſtoms, precedents, and common judicial 
proceedings of a court, ate a law to the court: And the 
determinations of courts, make points to be law. 2 Rep. 
16. 4 Rep. 53. Hob. 298. All things determinable in 
courts, that are courts by the Common law, ſhall be deter- 
mined by the judges of the ſame courts; and the King's 
writ cannot alter the juriſdiction of a court, 6 Rep. 11. 
The court of B. R, regulates all the inferior courts of law 
in the kingdom, ſo that they do not exceed their juriſdie- 
tions, nor alter their forms, c. 22 Car. B. R. And 
as the court of King's Bench hath a general ſuperintend- 
ency over all inferior courts, it may award an attachment 
againſt any ſuch court, uſurping a juriſdiction not belong- 
ing to it: But it is ſometimes uſual firſt to award a writ 
of prohibition, and afterwards an attachment, upon its 
continuing to proceed. 2 Hawk. 149, 150. ' 

If a court, having no juriſdiQion of a cauſe depending 
therein, do nevertheleſs proceed, the judgment in ſuch 
court is coram non judice, and void; and an aQtion lies 
againſt the judges who give the judgment, and any officer 
that executes the proceſs under them: Though where they 
have authority, and give an ill judgment, there the party 
who executes the proceſs, &c, upon the judgment, ſhall 
be excuſed. 1 Lil. Abr. 370, | 3 

Judges of inferiour courts may be puniſhed for miſbe- 
haviour either by information or attachment. Moravid's 
Caſe. Rep. Temp. Hardw. per Annaly, 135. Any defects 
in the proceedings of an iaferior court cannot be amended, 
by the return'which is not part of the record. id. The 
King v. Holmes, 365. Where an inferior court returns its 
proceedings, no diminution can be alledged. 7bid, 
Sayer v. Curtis, 367, | 

Action on the caſe lies againſt the plaintiff in an action 
for ſuing one in an inferior court, where the cauſe of ac- 
tion is out of its juriſdiction. 1 Yext. 369. And if a 
plaintiff on a contraR for a large ſum, ſplits it into ſevera! 
actions for ſmall ſums to give an inferior caurt Jurii- 

diction, a prohibition ſhall go, Mod. Caf. go. mor 

Lord Hardw¾icie ſaid, he had ſeen opinions, that 
an action of debt by original will lie in B. R. Bound: 
v. Allen, Rep. Temp. Hardw. per Anzaly, 317. Aud now 
it is every day's praftice, _ © _, | "Fond af 

_ © Striking, in the courts at We/tmin/ter, is puniſhed by 
cutting off the right hand, and forfeiture of goods, Qt. 
How contempts to cuurts are puniſhable by fine and im- 
priſonment, Cc. Vide Attachment. See more of Courre 


under Judges. eee | 

Court of Pdmiralty, (caria admiralitatis) Was ereA- 
King Ed. 3. for deciding mari- 
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time cauſes and the title of its judge is Supreme curl 
e Haglie hem tenent, jadex ffoe profidens. 

admiralty court is not allowed to be a court of record, 
becauſe it proceeds by the civil law; and the judge has 
no power to take ſuch a recogniſance, as a court of record 
may: the proceſs and proceedings are in the name of the 
Lord Admiral, and by libel z and the plaintiff and defend- 
ant enter into a ſtipulation, or bond, for appearance, and 
to abide the ſentence. 4 Zee. 134, 135. This court hath 
juriſdition to determine all cauſes ariſing wholly upon 
the ſea, out of the juriſdifion of a county: and a Judg- 
ment of a thing done upon land is void. 1 /. 260. If 


the court of admiralty hold a plea of an agreement made 


at ſea, but put in writing and led in foreign lands, a 
prohibition may be granted; but not if only a bare re- 
membrance had been made of it at land. Hob. 69, 213. 
See Latch 11. By the cuſtom of the admiralty, goods 
may be attached in the hands of a third perſon is cau/a 
civil & maritima, March 204. See Admiralty. 

Court⸗ Baron, (caria baronis Is a court which every 
lord of a manor hath within his own precinQ: it is an 
inſeparable incident to the manor; and muſt be beld by 
preſcription, for it cannot be created at this day, 1 ft. 
58. 4 inſt, 268. A court-baron muſt be kept on ſome 
part of the manor : and 1s of two natures. 

1. By Common law, which is the barons or freebolders 
court, of which the freeholders being ſuitors are the judges ; 
and this cannot be a court-baron without two ſuitors at 
leaſt. | "32 | 

2. By czſtom, which is called the caſtomary court: and 
concerns the cuſtomary tenants and copyholders, whereof 
the lord, or his ſteward, is judge. The court-baron may 
be of this double nature, or one may be without the other; 
but as there can be no court-baron at Common Jaw with- 
out freeholders; ſo there cannot be a cuſtomary court 
without copyholders or cultomary tenants. 4 Rep. 26. 


6 Rep. 11, 12. 2 1ſt. 119. 


" The freeholders court, which hath juriſdiction for try- | 


ing actions of debt, treſpaſſes, Ic. under 40s. may be 
had every three weeks; and is ſomething like a county- 
court, and the proceedings much the ſame: though on re- 
covery of debt, they have not power to make execution, 
but are to diſtrain the defendant's goods, and retain them 
till ſatisfaction is made. * . 
The other court- baron, for taking and paſſing of eſtates, 
furrenders, admittances, &c. is held but once or twice in 
a year, (uſually with the court-leet) unleſs it be on pur- 
poſe to grant an eſtate; and then it is holden as often as 
requiſite. In this court the homage jury are to inquire 
that their lords do not loſe their ſervices, duties, or cuſ- 
tom; but that the tenants make their ſuits of court; pay 
their rents and heriots, Cc. and keep their lands and 
tenements in repair ; they are to preſent all common and 
private nuſances, which may prejudice the lord's manor ; 
and every public treſpaſs muſt be puniſhed in this court, 
by amercement, on preſenting the ſame. By ſtatute, it 
ſhall be inquired of cuſtomary tenants, what they hold, 
by what works, rents, heriots, ſervices, Sc. And of 
the lord's woods, and other profits, fiſhing, Sc. Stat. 
Extent. Manerii, 4 Ed. 1. See Compleat Court-Keeper. 
Court of Chivalry, (curia militaris) Otherwiſe called 
the Mar pal. ccurt; the judges of it are the Lord Con/table 
of England, and the Earl Marſhal: this court is ſaid to 
be the fountain of the martial /aw, and the Earl Marſhal 
hath both a judicial and miniſterial power; for he is not 
only one of the judges, but to ſee execution done. 4 Iaſt. 
123. See Conſtable. | 
Court-Chziſtian; {curia Chritianitatic) Is an eccle- 
ſiaſtical judicature, oppoſed to the civil court, or lay tri- 
banal: and as in ſecular courts, human laws are main- 
tained; ſo ig the Court Chriſtian, the laws of Chri/t 
ſhoald be the rule. And therefore the judges are divines; 
archdiſhops, biſhops, archdeacons, Wc. 2 In/r, 488. 
: ts Chris ar ſo called, becauſe they bandle matters 
eſpecially appertaining to Chri/tianity; and were held 
LEY by our biſhops 8 1. pope, as he challenged 
the ſuperiority in all cauſes ſpiritual : but fioce his eje - 


tion, they hold them by the King's authority, virtue 
nagiſtratus ſui, Ic. and as the appeal from theſe courts | 
did lie to Rome, now by the Stat. 25 Hi. 8. cap. 1g. it | 


proceed ſummarily; examining 


Thefe courts were complained againſt long before the re- 


formation; the biſhops having extended their juriſdidion 
ſo far, that they had left very little buſineſs for the feeu.. 


lar judges; for they uſſumed an authority over the eler. 
gy, even in criminal caſes, though they had no 
power, but only in the execution of the — », 
gradation, fc, and took upon them to judge in a great 
many other things that did not belong to them. 
Court of Conſcience, {caria con/cientie) In the gth 
year of King Hen. 8. the court of conſcience in London was 
erected: there was then made an act of common council, 
that the Lord Mayor and Aldermen ſhould aſſign monthly 
two Aldermen and four diſcreet Commoners, to be com- 
miſſioners to fit in this court twice a week, to hear and de- 
termine all matters brought before them between party 


and party, between citizens and freemen of London, in 


all caſes where the debt or damage was under 40% And 
this act of Common Couacil is confirmed by Stat. 1 Jac, 
1. c. 14. which impowers the commiſſioners of this court 
to make ſuch orders between the parties touching fuch 
debts, as they ſhall find ſtand to equity and good con- 
ſcierce. Alſo the Stat. 3 Jac. 1. c. 15. further eftabliſhes 
this court; the courſe and practice whereof is by ſum- 
mons, to which if the party . the commiſſioners 
ö e witneſſes of both par- 
ties, or the parties themſelves on oath, and as they ſee 
cauſe give judgment. And if the party ſummoned appear 
not, the commiſſioners may commit him to the Compter 


priſon till he does; alſo the commiſſioners have er to 


commit a perſon refuſing to abey their orders, Sc. 

By a late ſtatute, the proceedings of the court of con- 
ſcience are regulated; and in caſe any perſon affront or 
infult any of the commiſſioners, on their certifying it to 


the Lor Mayor, he ſhall puniſh the offender by fine, 


not exceeding 20s, or may imprifon him ten days, 14 
Gl. 610, 2 * 2 588 0 
There are many other courts of conſcience eſtabliſhed 
of late years by act of parliament, too many to enumerate, 
See the Table to the Statutes. | OT I 

Court of Delegates, /curia delegatorum) Is fo called, 
becauſe the judges are ael:gated, and fit by force of the 
King's commiſſion, under the Great Seal, upon appeals 
to the King, in three caſes. 4 | | 
1. When a decree or ſentence is given in an ecclefiafti- 
cal cauſe, by the archbiſhop, or any of his offictals, 

2. When any decree or ſentence is given in an eccle- 
ſiaſtical cauſe in places exempt, or peculiars, belonging 
to the king, or an archbiſhop. | 

3. When a ſentence is given in the court of admiralty in a 
civil and marine cauſe, according to the Civil law. 4 
Infl. 339. Stat 25, Hen. 8. c. 19. 

If the delegates in eccleſiaſtical cauſes are ſpiritual per- 


ſons, they may proceed to excommunication, Ac. This is 


the higheſt court for civil affairs that concern the charch. 
See Appeal to Rome. 8 

Courts Eccteſiaſtical, Ccuriæ eeclifaſtica Are thoſe 
courts which are held by the King's authority as ſupreme 
governor of the church, for matters which chiefly concern 
religion. 4 fl. 321. And the laws and conſtitutions 
whereby the church of England is governed, are, 1. Divers 
immemorial cu/loms. 2. Our own provincial conſtitutions ; 
and the canons made in convocations, eſpecially thoſe in 
the year 1603. 3. Statutes or a&s of Parliament concern- 
ing the affairs of religion, or cauſes of eccigfaſtical cogni- 
zance; particularly the rubricks in our Common Prayer- 
Book, founded upon the ftatutes of uniformity, 4. The 
articles of religion, drawn up in the year 1562, and eſta- 
bliſhed by 13 Elix. cap. 12. And it is ſaid, by the ge- 
neral Canon law, where all others fail. See the 25 Hen. 
8. c. 28. 

As to ſuits in ſpiritual or cccleſaſtical courts, they are 
for the reformation of manners, or for puniſhing of hereſy, 
defamation, laying violent hands on a clerk, and the 
like; and ſome of their ſuits are to recover ſomething de- 
manded, as tithes, a legacy, contract of marriage, &c. 
And in cauſes of this yature the courts may give coſts, 
but not damages: things that properly belong to theſe 
juriſdiftions are matrimonial and teſtamentary; and ſuch 


defamatory words, for which no action lies at law; as for 
| calling 
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 calltig one advlterer,” fornicator, uſurer, or the like, 11 
"I 1 ADEN in the eceleflaſtical courts ate according 
to the Civil and Canon law, by citation, libel; anſwer up. 
on oath,' proof by witneſts, and preſumprions, 'c. and 7 
after /entence, for contempt, by excommunication : and if 
the ſentence is diſliked, by appeal, rl 
The juri/di#ion of theſe courts is voluntary, or conten- | 
fious : and the puniſhments inflicted by them are cenſures 
and puniſhments pro /alate animæ, by way of penance, 
e. They are not courts of record. Vide Conſullal ion 
nd Prohibition, ind ne bh PT bo BR, 
E Court of Huſtings, (caria bu/ing/) Ts the higheft court 
of record, holden at Guildhall, for the city of London, be. 
fore the Lord Mayor and Aldermen, the Sheriffs, and 
Recorder. 4 If. 247. This court determines all pleas 
real, perſonal, and mixt: and here all lands, tenements, 
and hereditaments, rents and ſervices, within the city of 
Londin and ſuburbs of the ſame, are pleadable in two bu/f- 
ings; one called vn of plea of lands, and the other 
Zu fing of common Peas. 1 | 
% 15 bee of plea of lands, are brought writs of 
right patent ditected to the ſheriffs of London, on which 
writs the tenant ſhall have three ſummonſes at the three 
huftings next following; and after the three ſummons + 
there ſhall be three eſſoins at three other huſtings next en- 
ſuing; and at the next buftings after the third effoin, if 
the tenant makes default, proceſs ſhall be had againſt him 
by grand by or prtit cape, & c. If the tenant appears, 
the demandant is to declare in the nature of what writ 
he will; without making proteſtation to fue in nature of 
any writ: then the tenant ſhall have the view, Ce. and if 
the parties plead to judgment, the judgment ſhall be given 
by the Recorder: but no damages, by the cuſtom of the 
city, are recoverable in any ſuch- writ of right patent. 
Practiſ. Solic. 416, 17. 1 
Ia the huſtings of common pleas are pleadable writs ex 
gravi guerela, writs of gaveler, of dower, waſte, Ac. alſo 
writs of exigent are taken out in the 5fings; and at the 
fifth Þu/tings the outlawries are awarded, and judgment 
pronounced by the recorder. 8 

If an erroneous judgment is given in the Buffingt, the 
party grieved may ſue a commiſſion out of Chancery, directed 
ro certain perſons to examine the record, and thereupon 
do right. 1 Rol. Abr. 745, > 

Court Leet, Cleta, viſus franci plegii) Is a court of 
record, ordained for puniſhing offences againſt the crown ; 
and is ſaid to be the moſt ancient court of the land. 2 
Danv. Abr. 289. It enquires of all offences under high 
treaſon; but thoſe Which are to be puniſhed with loſs of 
life or member, are only inquirable and preſentable here, 
and to be certified over to the juſtices of aſſiſe. Stat. 1 
Ed. 3. And this court is called the wiew of frankpledge, 
decauſe the King is to be there certified by the view of 
the ſteward, how many people ate wjthin every leet, and 
have an account of their good manners and government; 
and every perſon of the age of twelve years, who hath 
remained there for a year and a day, may be ſworn to be 
faithful to the King, and the people are to be kept in 
peace, &c. Alſo every one from the age of twelve to 
ſixty years, that dwells within the leet, is ay he to do 
ſuit in this court; except peers, clergymen, Ce. unleſs 
they are under the Serif tors. 4 Inf. 261, 263, Ce. 
A leet 1s incident to a hundred, as a court-baron to a 
manor; for by grant of a hundred, a leet paſfeth, and a 
hundred cannot be be without a leet. Kitcb. 70. Leets 
may be held by charter or preſcription; but are common- 
ly claimed by preſeription ; and are to be kept twice a 
year, one time within a month after Zafer, and the other 
within a month after Michaelmas, at a certain place with- 
in the precinct: theſe are the uſual times of holding the 
leet; but if it hath been a cuſtom to keep this court at any 
other time of the year, it is good if due warning be given. 
1 nfl, 115. 2 Infl. 72. The ſteward is the judge of 
this court, as the feriff is in the torn: and he hath 
power to ele officers, as conſtables, tithingmen, Ar. as 
well as puniſh offenders. 6 Rep. 12. 2 Inft. 199. | 

A preſentment in a court-leet, or ſheriff's torn, after 
the day of preſentment, ſubjeQs the party to a fine or 
amerciament; and is not traverſable, except it toucheth 
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the party's freehold; as that one ought to cleaniſe the 
highways, c. by renſon of his tenure; though ſuch pre- 
ſentment may be removed into B. R. by certiorari, where 
it my be traverſed, Dyer 13. 2 M. 52. ' Kitch, $6, 
1 A court-leet may fine, but not impriſon; a ſteward may 
impoſe a reaſona ble fine for a contempt in court; or com- 
mit thoſe who make an affray before him, in the execu- 
tion of his office, or bind them to the peace or good be- 
haviour: but he may not grant furety of the peace, un- 
leſs by preſcription. 8 Rep. 38. 1 Saund. 1335. 

The uſual method of puniſhment in the coure-/rer, is 14 
fine and amercement , the former affeſſed by the fravars, 
and the latter by the jzry : for both of which, the lord 
may have an action of debt, or take a diftreſs, Ec. 
Twelve freeholders, or reſiants, are to be of the jury: 
and the particular articles to be inquired into, by ſtatute, 
are, if all that owe ſuit of court are prefent; of cuſtoms 
withdrawn; parpreſtures in lands, woods, Qc. of houſes 
ſet up or beat down, cottages erefted contrary to law, 
and other annoyances; of bounds taken away; ways or 


waters turned or ſtopped ; of thieves, and hues and cries 
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not purſued; of bloodſhed, eſcapes, perſons outlawed, 
money coiners, treaſure found; aſſiſe of bread and ale, 
perſons keeping alehouſes without licence; falſe weights 
and meaſures, unlawful games, offences relating to the 
game; offences of tanners in ſelling infufficient leather, 


of foreſtallers, c. of markets, victuallers and labourers, 


unlawful fiſhing, idle perſons, Ec. by ſeveral ſtatutes. 
All theſe articles are drawn up in form, and given in 
charge by the ſteward. 5 . 
he lord of the Jeet ought to have a pillory and tum- 
brel, to puniſh offenders; and for want thereof the lord 
may be fined, or the liberty ſeized. 2 Danv. 289. Alfo 
all towns in the leet are to keep flocks in repair; and the 
town that hath none ſhall forfeit 5 J. 72i4. Stewards of 
leets, Oc. are not receive profits to their own uſe, belong- 
ing to the lord, on pain of 40/. Stat. 1 Jac, 1. c. 5. 
Vide Compleat Court-Keeper. © | he 
Court of Marſhalſea, (curia palatia) A court of re- 
cord to hear and determine cauſes between the ſerrants of 
the King's houſhold and others within the verge; and 
hath juriſdiction of all matters within the verge of the 
court, and of pleas of treſpaſs, where either party is of 
the King's family; and of all other actions perſonal, 
wherein both parties are the king's ſervants; and this is 
the original juriſdiction of the court of marſbalſea. But 
the curia palatii, erected by King Charles I. by letters 
parent, in the 6th year of his reign, and made a court of 
record, hath power to try all perſonal actions, as debt, 
treſpaſs, ſlander, trover, actions on the caſe, &c. between 
party and party, the liberty whereof extends twelye miles 
about Whitehall; which juriſdiction hath fince been con- 
firmed by King Charles the Second: and the judpes of 
this court are the ſteward of the King's houſhold, and 
knight-marſhal for the time being, and the ſteward of the 
court, or his deputy, being always a lawyer. Crompt. 
Juriſd. 102, Kitch. 199, Oe. 2 Infl. 548. 
This court is kept once a week, in Southwark: and the 
proceedings here are either by capias or attachment; 
which is to be ferved on the defendant by one of the 
knight marſhal's men, who takes bond with ſureties for 
his appearante at the next court; upon which appear- 
ance, he muſt pive bail, to anſwer the condemnation of 
the court ; and the next court after the bail is taken, the 
plaintiff is to declare, and ſet forth the cauſe of his action, 
and afterwards proceed to iſſue and trial by a jury, ac- 
cording to the cuſtom of the Common law courts. If a 
cauſe is confiderable, it is uſually removed into B R. or 
C. B. by an habeas torpas cam cauſa: © otherwiſe cauſes are 
here brought to trial in four or tive court-days. Prafi/. 
Tolle. c CI IG PIER 5 
By ftatute, the ſteward and marſhal of the King's houſe 
are not to hold plea of freehofd, Sc. 28 Ed. 1. c. 3. 
Error in the marfhal/ea- court may be removed into the 
King's Bench. 10'Ed. 3. And the fees of the marſpalſta 
are limited by the Stat. 2 H. 4. e. 23. This marfbalſea 
is that of the boaſhold; not the King's marfhalſea, which 
belongs to the King's Bench. NNE” "OR es 
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* ©, Eourt Martial, ( curia mertialis) | E. pu- | 
war, 
Aud it appears by our books, that if any perfon in com- 
' miſſion, in time of peace, put to death any man by mar- 
tial law, it is agaiaſt Magus Charta, and murder. 3 f. 
52. Though temporal acts of parliament. have © late 
enabled our Kings. to hold courts martial in time of peace, 


niſhing the offences of officers and /oldiers in time © 


Oc. By 45 . & M. c.13. Deſertion and mutiny 
is puniſhable by a court martial: and the King, or the 


General of the army, may grant commiſſions to any field 


officer, Ic. to call a court martial, of thirteen at leaſt 
commiſſion officers, who. are to take an oath for trying 
truly; and ſentence of death is not to be given unleſs nine 
concur: and a field-officer is not to be tried by any under 
the degree of a captain. By a ſubſequent act, courts mar- 
tial may be called within the realm, for trying offenders 
againſt the laws of war out of the realm; or a deſerter 
e may be ſent back to his regiment to be proceeded 
againſt, And an acquittal or conviction in a court mar- 
tial is a good bar to an inditment. Star. 7 Ann. c. 4. 
See 1 Geo. 1. c. 9. 7 Geo. 1. c. 6. Court martial at Sea, 
vide Navy. . 

Court of Piepowders, C curia pedis pulveriſati Is a 
cou: t held in fairs, to do juſtice to buyers and ſellers, and 
for redreſs of diſorders committed in them: fo called, 
becauſe they are moſt uſual in ſummer, when the ſuitors 
to the court have duffy fret; and from the expedition in 
hearing cauſes proper thereunto, before the duſt goes off 
the feet of the plaintiffs and defendants. 4 /nft. 272. 
It is a court of record incident to every fair; and to be 
held only during the time that the fair is kept. Doc. & 
Stud. c. 5. As to the juriſdiction, the cauſe of action for 
contract, ſlander, Ic. muſt ariſe i= the fair or market, 
and not before at any former fair, nor after the fair: it 1s 
to be for ſome matter concerning the ſame fair or market ; 
and be done, complained of, heard and determined the 
ſame day. Alſo the plaintiff muſt make oath that the 
contra, fc. was within the juri/difion and time of the 
fair. Stat. 17 Ed. 4. c. 2. 2 Inft. 220. 
The court of piepowders may hold a plea of a ſum 
above 40s. and it is ſaid, judgment may be given at an- 
other fair, at a court held there, and a writ of error lies 
upon a judgment given. Dyer 133. F. N. B. 18. This 
court may not meddle with any thing done in a market, 
without a ſpecial cuſtom for it; but for what is done in a 
fair only: and not there for /landerous words, unleſs 
they concern matters of contra# in the fair; as where it is 
for ſlandering the wares of another, and not of his per/on 
in the ſame fair, Moor, ca. 854. The ſteward before 
whom the court is held, is the judge: and the trial is by 
merchants and traders in the fair; and the judgment 
againſt the defendant ſhall be guod amercietur. If the 
ſteward proceeds contrary to the ſlatute 17 Ed. 4. c. 2. 
he ſhall forfeit 5 /. 

Court of Requeſts, ſcuria regui/itionem) Was a court 
of equity, of the ſame nature with the court of Chancery, 
but inferior to it; principally inſtituted for the relief of 


ſuch petitioners, as in conſcionable caſes addreſſed them- 


ſelves by ſupplication to his majeſty. Of this court, the 
Lord Privy Seal was chief judge, aſſiſted by the Maſters of 
Reguefis ; and it had beginning about the 9 H. 7. accord- 
ing to Sir Julius Cz/ar's Tractate on this ſubject: though 
Mr. Gwyz, in his Preface to bis Readings, ſaith it began 
from a com miſſion firſt granted by King Hen. 8. 

This court having aſſumed great power to itſelf, ſo 
that it became burdenſome, Mich. anno 40 & 41 Eliz. 
in the court of Common Pleas it was adjudged, upon ſo- 
lemn argument, that the court of Requefis was no court 
of jadicature, &c. And by the Stat. 16 & 17 Car, 1. 
c. 10. it was taken away. 4 IH. 97. See Court of Con- 
Science. 

Court of the Lozd Steward of the King's Youſe, 
The lord ſteward, or, in his abſence, the treaſurer and 
controller of the King's houſe, and ſteward of the mar- 


* 
A W . * 


140. But this court was at firſt intended only to Inquice 


of and puniſh felonies, Qc. by the King's ſervants againſt 


any lord or other perſon of the King's council. 3 H. 3. 
„ 4 W Hons ans; cats. 
Court of Star-Chamber, (curia camere. fellate) A 
court erected by 3 H. 7. c. 8. which ordained, That the 
Lord Chancellor, Treaſurer, and Lord Privy Seal, call- 
ing a Biſhop, and Lord of the King's Council, and the 
two Chief Juſtices to their aſſiſtance, on bill or informa. 
tion might make proceſs againſt maintainors, . riotors, 


| perſons unlawfully aſſembling, and for other miſde- 


meanors, which, through the power and countenance of 
ſuch as did commit them, lifted up their heads above 
their faults, and puniſh them as if the offenders had been 
convicted at law, by a jury, c. But this act was re- 
pealed, and the court diſſolved by Stat. 17 Car. 1. c. 10, 
To the very great benefit of the ſubject! | it 
Courts of Univerſities. The courts of the univer- 
fities of Oxford and Cambridge are of particular nature? 
they were granted. by charters, and confirmed by autho- 
rity of parliament. See Stat. 13 Eliz. c. 29. 4 lift. 
227. Theſe courts are called the chancellor courts, and 
are kept by the vice-chancellors of the univerſities: their 
juriſdiction extends to all cauſes eccleſiaſtical and civil, 
(except ſor maibem, felony, and relating to frebold) where 
a ſcholar, ſervant, or miniſter of the univerfities is one 
of the parties to the ſuit. The cauſes are managed by 
advocates and proctors: and they proceed in a ſummary 
way, according to the practice of the Civil law; and 
the judges, in their ſentences follow the juſtice and equity 
of the Civil law, or the laws, ftatutes and cuſtoms of the 
univerſities, or the laws of the land, at their diſcretion, 
Cre. Car. 73. If any erroneous judgment be given in 
theſe courts, appeal lies to the congregation; thence to the 
convocation; and thence to the Azng in Chancery, by his 
delegates. Words Inft. 5 26. See Copnizance. ; 
Courts of Wales, /curia principalitatis Walliæ The 
courts of the principality of Wales, and their juriſdiction, 
are ſettled by acts of parliament: and beſides county 
courts, hundred-courts, courts-leet, &c, by 34 & 35 
H. 8. c. 26. ſe. 5. it is enacted, that there ſhall be a 
court of grand ſeſſions, kept twice in every year in every of 
the twelve counties of Vales; and the juſtices of thoſe 
courts may hold pleas of the crown in as large a manner 


as the King's Bench, &c. And alſo pleas of aſſiſes, and 


all other pleas and actions real and perſonal, in as large 
a manner as the Common Pleas, Cc. And errors in 
judgment before any of the juſtices in the great ſeſſions, 
ſha!l be redrefſed by writ of error out of the Chancery of 
England returoable in B. R. The proceedings in theſe 
courts are according to the laws of England: and the 


| King's writs ought not to go into Wales; though a guo 


minus out of the Exchequer is often ſent thither. Sed. gu. 
if a latitat or capias will not run into Wales? Or elſe, 
what neceſſity was there for the Sat. 11 & 12 V. 3. c. 9. 
whereby it is enacted, ſheriffs in Wales, ſhall not hold to 
bail, on proceſs, iſſuing out of any of bis majefly's courts 
of 2 at Weftminfler, unleſs the debt be ſworn to be 
20 l. | 

For further ſatisfation, as to the ſeveral courts within 
this kingdom, ſee 4 Inf, and Black. Com. in many 
places. | | 

Court-Lands, Demains, or lands kept in the lord's 
hands, to ſerve his family. See Cartiles Terre. 
. Coulenage, The writ of and proceedings therein. See 


Coſenage. | 

Couthutlaugh, (from the Sax. courh, i. e. /ciens, and 
utlagh, exlex) Is a perſon that williogly and, knowingly 
receives a man outlawed, and cheriſhes or conceals him: 
for which offence he was, in ancient time, to undergo the 


ſame puniſhment as the outlaw bimſelf. Brag. lib. 3. 


tract. 2, cap. 13. | 
Cows, One milch cox is to be kept to every ten beaſls, 


and ſixty ſheep, by farmers, Cc. on pain of 20s, Stat. 


2 3 P. J M. c. 3. 
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ſhalſea, may inquire of, hear and determine in this court, 
all reaſons, murders, manſlaughters, bloodſheds, and | 
other malicious ſtrikings, whereby blood ſhall be ſhed, 
in any of the palaces and houſes of the King, or in any other 
houſe where his reyal perſon ſpall abide, And this juriſ- 
diction was given by the Stat. 33 H. 8. c. 12. 3 Jas. 
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Craiera, (crayer) A ſmall veſſel of lading; a hoy or 
ſmack. Pat. 2 R. 2. 14 Car. 2. cap. 27. 
Crail, An engine made uſe of to catch fiſh, Blount. 
Cranage, (cranagium) Is a liberty to uſe a crane for 


| drawing up of goods and wares of burden from ſhips and 
| | veilels, 
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veſſels, at any creek of the ſea or wharf, unto the land, 
and to maks pig of it; i. alſo nifes the money paid 
and taken for the fame, Stat. 22 Car, 2. c. 11. 
Crannock, An ancient meaſure of corn. Juili bel 
| dibet flagollars dimi dium crannock frumenti ad Semen, & duos | 
buſſellos, &c., in firma ſua,.  Catular, Abbor. Glaſton. MS. 


# x 


f. 39. 


rraſſus. 


term; Craſtino Aſcenfionis Domini, in Eaſter term; and 


Craſtino Saudi æ Trinitatis, in Trinity term. See Stat. 32 
8 H. 8. . 7 16 Car. 1. C. On. 24 Geo. 2. C. 48. : 


Crates, (Lat.) Is an iron grate before a priſon, uſed in 
the time of the Romans, 1 Fent. 304. ee rt 

Cravare, To impeach. Si bomicida divadieter ibi wel 
cravetur, Tc. Leg. H. 1. Cc. 30. 


Craven, or Crabent, Was a word of obloquy, where 


in the ancient trial by battel, the victory ſhould be pro- 


claimed, and the vanquiſhed acknowledge his fault, or 

ronounce the word cravent, in the name of Recreant iſſe, 
Ee. and thereupon judgment was given forthwith ; after 
which the recreant ſhould become infamous, c. 2 Luft. 
248. If the 12 join'd battel, and cried eravent, 
ke ſhould loſe /iberam legem; but if the appellee cried out 


cravent, he was to be hanged. 3 If. 221; See Black. 


Gam 2-35 240: 14 #5 246 -; 3 
g Ter A foreign i ; but generally taken for 
one who hath a fall in a fair or market. Blount. 

© Creanſoz, creditor, (of the Fr. crayance) Signifies him 
that truſts another with any debt, money, or wares: in 
which ſenſe it is uſed in Old Vat. Br. 66. and 38 Ed. z. 


| Freatt, br Creſt, NA imagery, or caryed 
work, to adorn the head of wainſcot, c. like our modern 
rornice: but this word is now applied by the Heralas to 
their devices ſet over a coat of arms. Kenne , Paroch. 


Cxeation-Mone p. This is mentioned in gar. 12 Car. 


© Crethe, A drinking-cup., Mon. Augl. tom. 1. pag. 


bd ir FB GN 41 811 
Creditozs, Shall recover their debts of executors or 
adminiſtrators, who in their own wrong waſte, or convert 


to their uſe the eſtate of the deceaſed, Sc. Stat. 30 


Car. 2. c. 7. Wills and deviſes of lands, Oc. as to cre- 
ditors on bonds or other ſpecialties, are declared void; 
and the creditors may have actions of debt againit the 


heir at law and dewiſees. 3 4 V. & M. c. 14. And 


in favour of creditors, whenever it appears to be the 
teſtator's intent, in à will, that his lands ſhculd be liable 


for paying bis debts; in ſuch caſe equity will make them 


ſubjeQ, though there are not expreſs words; but there mull 
be miote than a bare declaration, or it ſhall be intended 
vat of the perſonal eſtate. 2 Fern, Rep, 708, Where 
one deviſes that all his debts, &c. ſhall be firit paid; if 
his perſonal eſtate is not ſufficient. to pay the ereditors, it 
ſhall amount to a charge on his real eftate for that pur- 
poſe. Preced. Canc. 430. See Debtor and Executor. 

"Creek, (creca crecca) Is a part of a haven where any 
thing is landed from the ſea: ſo that it is obſerved, if 
when you are out of the main ſea within the haven, you 
look round and ſee how many landing places there are, 
ſo many creeks may be ſaid to belong to that haven. Cramp. 
Furi/. fol. 110. It is alſo faid to be a ſhore or bank 
whereon the water beats, running in a ſmall channel. from 
any part of the ſea; from the Lat, crepido. -:This word is 


uſed in the Star. 4 H. 4. c. 20. and-5 Eli, c. . 


Crementum Comitatus, The ſheriffs of counties an- 


eiently anſwered in their accounts for the 8 or 
the King's rents above the, ancient vicentiel rents, under 


the title of Crementum Cumitatus, or Firma «« Cremento 
ComRatus. ' Haler's Uher. Acco. p. 16. ee 
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„ Eralpiels, Ts 4 word fignifyiog a whale, wit. pi/cit 
_ Cralpicis, 1s a, word 1g mY * 2 * ry as the common enſign of their religious office; and be- 
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Traſtino Santi, Uincentii, The, morrow, after the 

feaſt of St. Vincent the Martyr, 1. e., the 22d of January; 
which is the date of the /atates made at Merton, anno 20 
Hen. 3. There are likewiſe certain return days of wwrits 
in terms, in the courts. at /2fmin/ler, beginning with 
craſtino, Fc. as Craſtino animarum in Michaelmas term; 
Craftino  Purificationis beatæ Mariæ Virginis, in Hilary 
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pecuniary, puniſhment annexed to iti guis ali crepat 
| 1 H. . c. -} FE 

.,, Cretinus, {cretena) A ſudden ſtream or torrent. Haftet. 
Crapland comin. 485, 017. 1 oe i oo oo; 
Crocards; A ſort of old baſe money. See Pollards, 
Crocia, The cher or paſtaral aff, ſo called a fimili- 


tudine crucis, which biſhops, c. had the privilege to car- 


— 


ing inveſted in their prelacies, by the deliveiy of ſuch 4 
crofier ; hence the word zrocia did ſometimes denote the 
collation to, or diſpoſal of biſhopricks and abbies, by the 


donation of ſuch paſtoral ſtaff; ſo as when the King 


granted large juriſdictions, exceptis crociis, it is meant; 


Aadit. to Comet. * 0 
. Creciarius, The crociary or croſs-beater; who like our 
virger, went before the prelate, and bore his croſs, —— 


except the collation or inveſtiture. of epiſcopal ſees, c. 


| Robertus de Wycombe, cleritus epiſeopi Dunelm, quent 


vulgo crociarium cjus vocant. Liber de Miraculis Tho; 
Epiſc. Heref. MS. anno 1290. FU 3 
Croft, (Sax. croftum and crea) A little cloſe adjoin- 


ing to a dwelling-houſe; and encloſed for paſture or 


arable; or any particular uſe. In ſome old deeds erufig 
occurs as the Latin word for a croft; but cum toftis ( 
croftis, is molt frequent. Ingulpb. It ſeems to be derived 
from the old Eng liſb word creaft, ſignifying handy craft; be- 
cauſe ſuch grounds are uſually manured and extraordinarily 
dreft by the hand and ſkill of the owner; 
Croiſes, and troz/2d6, Are mentioned in our ancient 


law books, See Croy/es. _. HH 

Crok, (crocas) Turning up the hair into curls or croks; 
whence comes crook, crooked, c. —Scialis quod poteftatent 
vobis dedimus ſcindendi capilles tlericorum noſtrorum, longas 
crines habentium, & ad crocos capillorum/aorum deponendos, 
Ic... e, i Hi 3. EE 1 

Crop, (croppa) The ſeeds or products of the harveſt in 
corn, Wc. Flita, lib. 2. cap. 82. DO TORT 


- 1 
> 


Croſs: Bows, None ſhall ſhoot in, or keep any croſs- 
bow, hand-gun, hagbut, &c. but thoſe who have lands 
of the value of 1001. ger annum: and no perſon ſhall tra- 
vel with a croſsbow bent, or So wages: except in time 
of war; or ſhoot within a quarter of a mile of any city; 
or market-town, unleſs for defence of himſelfor his houſe; 
7 a ed mark, under the penalty of 10 7. Stat. 33 
« 8. cap. 6. wg Es Se 
Colts.” By Stat. 13 Eliz. c. 2. Croſſes, beads, ifs. 
uſed by the Roman Catholicks, are prohibited to be 
brought into this kingdom, on pain of 4 priemunire, &c. 
And it was uſual in former times for men to erect croſſes 
on their houſes, by which they would claim the privileges 
of the Templars to defend themſelves againſt their rightful 
lords; but this was condemned by Tho Stat. Weſt. 2. 
c. 37. It was likewiſe cuſtomary. in thoſe days to ſet 
up croſſes in places where the corps of any of the no- 
bility reſted, as it was carried to be buried, that 2 tranſ- 
euntibus pro ejus anima depretetur. Malfing. anno 1291. 
There were ſeveral of theſe croſſes erefted over England; 
eſpecially in honour to the reſting-places of our Kings, 
on their bodies being tranſmitted to any diſtant place for 
burial : but theſe ſuperſtitions ſunk in this kingdom with 
the Re 1 ooo > 7 
Cror, Signißeth marſh land.——F quia paluſtris hajus 
Croyland im nomen indicat, nam cradam terram & cœno- 
JSamfignificat., Ingulphus, p. 853. 

. Croyles, (crace hana) l. uſed yy Britton for pilprims, 
becauſe they wear the ſign of the croſs upon their garments. 
Of theſe, and their privileges, , Bra&ox hath treated, 1:3. 5. 
par. 2. cap. 2. and par. 5, cap. 9. Under this word are 
alſo ſigniſied the Knights of St. John of TFeru/alem, created 


' for the defence of pilgrims ; and. Iikewiſe all thoſe perſons 


who in the reigns of R., Hen. 2. Ric. 1. Hen. 3. and 
Ed: 1+ cruce fgnati took upon them the eroi/ado, dedi- 
cating and liſting themſelyes to the wars, for the recovery 
of Jeruſalam and the Holy Lond. Greg. Syntag. lib. 15. 
cap. 3, 14. See a general account of the crefſades in 
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- , Ctepare Oeulum, To put ont. an eye; which, bad 4 
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| Crown, (corona) Signifies the poſſefions and dignity of 
a King of any kingdom. The crown of England, accord- 
ing to Dr. Blackftoxe, is, by Common law and conſtitu- 
tional cuſtom bereditary; and this in a manner peculiar 
to irſelf; as the right of inheritance may, from time to 
time, be changed or limited by a& of parliament; under 
which limitations the crown ſtill continues hereditary. 


Black. Com. 1 . 191. which wide. Sometimes our 


Kings, for political reaſons, have conferred their princi- 
palities on whom they pleaſed, eſteeming it lawful to ap- 
point their ſucceſſors after them. For Edward the Con. 
Aer appointed the crown after his deceaſe, at ſeveral 
times, to William called the Congueror, and Edgar and 


Harold; and Harold, after the deceaſe of his father, upon | 


the title left him, was crowned by the Archbiſhop of York; 
but William of Normandy having lain tarold at the battle of 
Haſtings, he claimed the kingdom as well by the nomi- 
nation of Edward the Confefſor, as by right of conqueſt, 
and he was crown'd and enjoyed the kingdom for. his 


time. Bac. Ceron. 4, 27. But, according to Blackſtone 


and others, congueror, from congugſtor, in the feadal times, 
meant the firſt of the family who acquired the dmaine. 
To come further down, we find that the parliament, 
(which had the beſt right) have aſſerted their authority 
in theſe caſes: the crowns of Exgland and France were 
entail'd on King Henry the Fourth, and his four ſons by 
act of-parliament. Stat. 7 H. 4. c. 2. And the parlia- 
ment entail'd the crown on Henry the Sixth, and his 
iſſue; alſo Richard the Third was recogniſed by parlia- 
ment. But the moſt extraordinary inſtance of this nature 
was, the nomination and appointment of King Henry che 
Eighth, to whom the parliament granted power by his laſt 
will and teſtament to make conditions and limitations at 


his pleaſure, for ſettling the inheritance of the crown; 


and be by his will ordained, that bis ſon Edward ſhould 
ſucceed him, and he dying without iſſue, his daughter 
Mary, and, for her 'want of iſſue, his daughter Elizabeth 
to enjoy the crown in ſucceſſion; with remainders to ſuch 
as the King by his letters patent, Cc. ſhould appoint. 
Stat. 35 Hen. 8. c. 1. | 5 

After the death of King Henry 8. his ſon Edward the 
Sixth ſucceeded; and he was prevailed upon to appoint 
the Lady Jane, daughter to the Duke of Suffolk, (who mar- 
ried King Henry's fiſter) a proteſtant lady, by his letters 

tent to ſucceed him: but this appoiatmenr, ſoon after the 
death of K. Edward, was vacated by Queen Mary; the 
Lady Jane beheaded, and the proteſtant reformed religion 
eclipſed during her reign ; but it revived again and re- 
ceived perſection, by her ſucceſſor the glorious Q. Eliza- 
beth. | Is 

By the Stat. 1 Eliz. c. 1. the parliament acknowledged 
the Queen to be right heir to the crown; and by this act 
the limitation of the crown contained in 35 H. 8. is de- 
clared to ſtand and remain law for ever, And when 
King James the Firſt came to the crown the parliament 
made a recognition, that upon Queen Elizaberh's death. 
the crown of England, and all the kingdoms, dominions, 
and rights belonging to the ſame, did by lawful birthright 
and ſucceſſion deſcend to King James. Stat. 1 Jac. 1. 
e. 1. | | | 
Aſter this we do not find that the parliament intermed- 
Eled in ſettling the ſucceſſion of the crown till the abdi- 
cation of King James the Second; when the Lords Spiritual 
and Temporal, and Commons, lawfully repreſenting all the 
eſtates of the people of the realm, invited over Willian, 
Prince of Orange, and the Princeſs Mary, (eldeſt daughter 
of King James II.) to take care of their rights and liber- 
tics; whom they declared to be King and Queen of _ 
land. And by Stat. 1 V. & M. c. 2. reciting the decla- 


ration of the Lords and Commons for ſecuring the liber- 


ties of the kingdom, upon which the Prince and Princeſs of 


N 


Orange accepted the crown, the ſaid Prince and Princeſs 


were recogniſed King and Queen of England, &c. for 
their lives, and the life of the ſurvivor of them; and after 
thei: deaths, the crown was ſettled on the heirs of the 
body of the ſaid Princeſs; and for want of ſuch iſſue, to 
the Princeſs dune of Denmark, liſter to the Queen, and the 
heirs of her body OTE OTE un W0.1 

' Alſo by 12 V. 3. c. 2. (after the deceaſe of Q. Mary 


without iſſue) the Princeſs Sophia of Hanover (daughter of 


R 

Rlizaberh, eldeſt daughter of King James the Firft) w. 
declared next in — "after Ee William, 57 ihe 
Princeſs Aue, and their iſſue; and the crown to remain to 
the Princeſs Sophia, and the heirs of her body being pro. 
te/tants.” By virtue of which laſt ſtatute,” his Majefty ing 
George the Firſt, eldeſt ſon of the Princeſs Sophia, on the 
death of her Majeſty Queen Aung without ifſue, the ſaid 
Princeſs Sophia being likewiſe dead, ' came to the poſſeſſion 
of the crown of theſe realms: by theſe laſt acta, papiſts 
are rendered incapable to inherit the crown of England; 
and ſubjects are abſolved from their allegiance to ſuch 
perſons coming to the crown, and are to join in the com- 
munion of the church of England. | „„ j 

And this nation is not to be engaged in a war for 4. 
fence of dominions not belonging to the erown, ' | 

Perſons endeavouring to deprive the next in ſucceſſion 
to the crown from ſocceeding, and who attempt it by 
any overt act, are guilty of high treaſon. ' Star. 1 Fax, 
c. 2. And if any affirm by writing, &c. that the King or 
Queen of England cannot make laws by the authority of 
parliament to bind the crown, they are guilty of trea- 
ſon: and preaching or ſpeaking it incur a premunire. 
4 Aan. c. 3, Affirming by writing or printing, that any 
other perſon hath a right to the crown, otherwiſe than 
according to the Stat. 1 V. & M. Ec. is declared high 
treaſon. Stat. BI III. | 156 

There is no interregnum in this kingdom; for when the 
crown deſcends to the right heir, he is Rex before coro- 
nation, as there muſt always be a King in whoſe name 
laws are to be maintained and executed. Hill, 1 Jac 
See Deſcent of the Crown and King. bo Mi a 

Crown-Office, This is an office belonging to the 
court of King's Bench, of which 'the King's Coroner or 
Attorney there is commonly Maſter. he Attorney 
General, and Clerk of the Crown exhibit informations in 
this office, for crimes and miſdemeanors; the one ex officio 
and the other uſually by order of court; and here infor. 
mations may be laid for offences and miſdemeanors at 
Common law, as for batteries conſpiracies, libelli \ Ut 
ances, contempt, ſeditious words, c. wherein the oi der 
is liable to pay a fine to the King. Finch 340, Show: 109 
By Stat. 48 5 V & M. . 18. n 

The Clerk of the Crown in B. R. is not to receive or 
file any information for tręſpaſi, battery, c. without ex- 
preſs order of court; nor to ifſue any proceſs without tak- 
ing a recogniſance in 20 J. penalty to proſecute with effect; 
and if the party appear, and the plaintiff do not procure 
a trial in a year, or if verdict paſs for the defendat, G. 
the court ſhall award the defendant coſts: but this act 
doth not extend to informations in the name of th Eing's 
Coroner or Attorney, Cc. | 

When a battery is committed privately, ſo that the per- 
ſon injured can make no proof thereof by witneſſes at law: 
it is uſual to bring an information in this office, or to 
prefer an indictment, the off legal method, where the 
party may be a witneſs for the King, it being his ſuit. 

But unleſs the aſſault and battery are very violent, or 
attended with peculiar circumſtances, it is very oppreſſive, 
to indiQt the party in the Court of King's Bench, as an 
indictment may be preferred and tried at the ſeſſions, 
And if puniſpment is the object of the proſecutor, ' perhaps 
the end might be better anſwered at the „ons, for the 
Court of King's Bench, conſidering the expence, which is 
principally born 'by the Defendant, 'is very merciful; a 
rigorous judgment is ſeldom known, and that only in par- 
ticular caſes, which well deſerve ſevere puniſhment, 

Informations in the nature of quo 2varranto's brought by 
the Attorney General, againſt corporations, &c, Vide 
Quo Warrants, : 7 

Cruſtum, Was a garment of purple, mix'd with many 

colours. Duas patenas argenieas auro ornatas cum duobus 
wrceolis & cruſto aureo. Mon. Ang, tom. 1. pag, 210, 

Cry de Pais, On a robbery or other felony done, 
hue and'cry may be raiſed by the country in the abſence 
of the conſtable, which is called cry de pair. 2 Hale's 
Hiſt. P. C. 100. 5 Wired ? 

Crypta, A chapel or oratory under ground: egrefi 
toto convuntu, accepta abſconſa fi vor eff vadit per cryptam. 


Cuchingſtool, 


the confiſcation of 4h eftate; being 4 ud term for the 
lands of the vaſſal forfeited and eſcheating to the lord: and 
Jub nomine eulvertagii, in this Gignification, was under pain 


of confiſcation, | N 
_ ©" Culward and Culverd, Words uſed for a coward, of 


Euckingſtooi, {rumbre/lam) Is an engine invented for 
the puniſhment of ſcolut, and unquiet women, by duckihg 
them in water, called in ancient time a fumbrel; and 
ſometimes a irebucbet. Lamb. Eiren. lib. 1. c. 12. And 
Bracton writes this word 7ymbortila. ln Dome/day it 18 


called cathedra flercoris : and it was in uſe even in tue 


Saxons time, by whom it was deſcribed to be catheara, in 
qua rixoſ# mulieres ſeaentes aquis demergebantur. It was an- 
ciently alſo a puniſhment infficted upon brewers and bakers, 
tranſgreſſing the laws; ch a Loo! 
immerged over head and ears in fercore, ſome ſtinking 
water. Some think it is a corruption from ducking fool; 
others from choaking © flool 3 quia hoc modo demerſæ aquis 
fere ſufficantur. Blount, See Caftigatory. | 

Cude. A cude cloth is a chryſom of 


face- cloth for a 
child baptized. Vide Cbriſnale. . 


Cui ante Divortium, Is a writ that a woman divorced | 


from her huſband hath to recover her lands and tenements 
which ſhe had in fee ſimple, or in tail, or ſor life, from 


him to whom her huſband did alienate them during the 


marriage, when ſhe could not gainſay it. Keg. Orig. 233. 
F. N. B. 240. And the heir ſhall have a /ar cui ante di- 
vortium, where the wife dieth before the action brought; 


as well as ſhe ſhall have a ſur cui in vita: But of an eſtate- | 


tail, the heir ſhall not have /ur cui in vita ante divortium, 
but ſhall be put to his formedor in the deſcender. New 
Nat. Br. 454. See Black, Com. 3 . 133, . 
Cui in Atta, ls a writ of entry, which a widow hath 


againſt him to whom her huſband alienated her lands or | 


' renements in his life-time z which muſt contain in it, that 
during his life ſhe could not withſtand it. Reg. Orig. 232. 
F. V. B. 193. If huſband and wife be Jointenants before 
the coverture, and the huſband alieneth all the land, and 
dieth; the ſhall have a cui in vita for a moiety, and no 
more; But if they are joint purchaſers, during the cover- 
ture, and he alien all the land, and dieth, his wife ſhall 
have a cui in vita of the whole land; becauſe that during 
the coverture, as to purchaſe, they are but one perſon in 
law. F. N. B. 187, And from this reaſon, if huſband 
and wife, and a third perſon, purchaſe jointly, and the 
huſband alieneth all in fee, and dieth, the wife ſhall have 
a cui in vita of a moiety. bid, 

Where the huſband and wife exchange the lands of the 
wife for other lands, if the wife agree unto the exchange 
after the huſband's death, ſhe ſhall not have a cui in vita. 
Alſo if the wife do accept of parcel of the land in dower, 


of which ſhe hath a ca ix vita, by that acceptance ſhe ſhall | 


be barred of the reſidue. New Nat. Br. 430. If the 
huſband'and wife loſe by default the wife's lands, after 
the death of her huſband, ſhe ſhall have a cui in vita to 
recover thoſe lands ſo loſt by default. F. N. B. 187. 
By Stat. 13 Ed. 1. c. 3. Cui in vita is given to the wife 
where the deceaſed huſband loſt her lands by default in 
his life-time: And ſhe ſhall be admitted to defend her 
right during his life, if ſhe come in before judgment. 
Likewiſe if tenant in dower,' by the curteſy, or for life, 
do make default, c. the heirs and they to whom the re- 
verſion belongeth, ſhall be admitted to their anſwer, if 
they come before judgment: And if on default judgment 
happen to be given, ſuch heiis, See ſhall bave a writ of 
entry for recovery of the ſame, after the death of ſuch te- 
nants. See Booth on real actions, and F. N. B. and 
Black. Com. 3 J 183. „FC ˙ DALES 
Culagium, Is when a ſhip is laid up in the dock to be 
repaired, MS, Artb. Trevor, Arm. de lac. Edw, 32 
Culpzit, Is a reply of a proper officer in behalf of the 
King, affirming a criminal to be guilry, after he hath 


pleaded: Not guilty, without which the iſſue to be tried is 


not joined: It is compounded of two words, wiz. Cul and 
prit; the one an abbreviation of eulpabilis, and the other 
derived from the F, ench word preſi, i. e, ready; and it is 
as much as to ſay that he is ready to prove the offender 
guilty, See Black. Com! 4 Y. 333 TS Te rt MN 
Cultuza, This word is often found in old writings, and 
figniſies a parcel of arable land. Blaun rt. 
Culvertage, (Cal vertagium) Is ſaid by ſome perſons to 
be derived from Culum & Viriere, to turn tail: And in 
this ſenſe, /ub nomint culvertagii, was taken to be on pain 
of cowardice, or being accounted cowards, But in the 
opinion of others, it rather ſignifies ſome baſe ſlavery, or 


7 


* 


who were thereupon in ſuch à fool 


to his remedy at common law, where he muſt 
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Matt. Pari. Annon2iz. © 
cowardice. Chart. Temp. B. . 
Cuna Cerviſiz, A tab of ale, ''Domr/Jay. But this 
word is truly Cava, i 
Cuneus, A mint or place to coin money: Cunenm mv- 
netum ſignifies the King's ſtamp for coĩnage; and from the 


word cune, is derived coin. See Coin. 


__ _  Cuntey-Cuntey, Ie a kind of trial, 'as appeats by 


Brafon, in theſe words: In brevi de refo, negotium termi: 
nabitur per Cuntey-Cuntey, &c. which is taken to be the 
ordinary jury. Brat. lib. 4. tract. 3. c. 18. 13 
Curagulus, One who taketh care of a thing. Mon. 
Ang. Tom. 2. | . f S 
Cura Monaſterii, An officer ſo called, who had the 
charge of a monaſtery, - | i By 
Curate, (Ciratus) Is he who repreſents the incumbent 
of a church, parſon or vicar, and officiates divine ſervice 
in his ſtead: And in caſe of pluralities of livings, or 
where a clergyman is old and' infirm, it is requiſite there 
ſhould be a' curate to perform the cure of the church. He 
is to be licenſed and admitted by the biſhop of the dioceſe, 
or by an ordinary, having epiſcopal juriſdiction : and 
when a curate hath the approbation of the biſhop, he uſu- 
ally appoints the ſalary too; and in ſuch caſe; if he be 
not paid, the carate hath a proper remedy in the ecclefi- 


aſtical court, by a ſequeſtration of the profits of the bene- 


fice; but if he hath no-licence from the biſhop, he is put 
| prove the 
agreement, & e. © Ripht Clerg. 127. 0 

By ſtatute, where curatet are licenſed by the biſhop, 


they are to be appointed by him a ſtipend not exceeding 


50 J. per ann. nor leſs than 207. a year, according to the 


value of the livings, to be paid by the rector or vicar; 


a caratke. 


And the ſame may be done on any complaint made. Srar. 
12 An. c. 2, One perſon cannot be curate in two churches, 


_ unleſs ſuch may ſatisfy the law, by reading both morning 


and evening prayers at each place: Nor cah he ſerve one 
cure on one Sunday, and another cure on the next; for 
he muſt not neglect to read morning and evening prayer 


in his church every Lord's day; if he doth he is liable 


to puniſhment. Comp. Incumb. 572. But it is otherwiſe 
where a church or chapel is a'member of the pariſh- 
church; _ where one church is not able to maintain 
„ 2.9 | | OW 6 

A curate having na fixed eſtate in his curacy, not being 
inſtituted and indufted, may be removed at-pleaſure by 


the biſhop or incumbent. " Ney. But there are perpetual 


' curates, as well as temporary, who are appointed where 


tithes are impropriate, and no vicarage endowed: Theſe 
are not removeable; and the impropriators are obliged to 


fipd them, ſome whereof have certain portions of the tithes 


ſettled on them. Sat. 29 Car. 2. c. 8. Every clergyman that 


officiates in a church, (whether incumbent or ſubſtitute) 


is in our liturgy called à curatè: Carates muſt ſubſcribe the 


? 
: 


; --*Curfeu, (of the Fr. Couvrir, i. e. 
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, 


declaration, according to the act of uniformity, or are 


liable to impriſonment, c. | | 
| u, (ok ti ; « ©. Tegere, and Fen, Ig. 
nis,) ſignifies the T of a bell, or evening peal, by 
which William the Firſt, called the Congueror, commanded 
every perfon to'rake vp or cover over his fire, and put out 


bis light: And in many places of Euglad at this day, 
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called Solemais Curia, Aupuſtali 
855 See Court, Ny 


where a bell is cuſtomarily rung towards bed- it is 
* rug 8 "Stow's Anvkte: . Ae, 5 15 25 
a the Welch language, cur/a. fignifies x Behring; alſd 

aftroke.” Naber age Lines Britanice Fbefeatras, ; 

Curia, This word was ſometimes taken for the perſons, 
as feudatory and other cuſtomary tenants; who did their 
ſoitand ſervice at the court of the lord: [Kennet's Paroch, 
Aang. 139. "And it was uſual for the King's of England, 
in ancient times, to aſſemble” the biſhops, 'peers, and 
great men of the Kingdom to ſome particular place, at the 
chief feſtivals in the year ; and this afſembly is called by 
our hiſtorians curia; becauſe there they confulted about 
the werghty affairs of the hation. And it was therefore 
Caria, Curia Publica, 


Curia 
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Curia adviſare bult, Ie a deliberation whick a court 
of judicature ſometimes takes, where there is any point of 
7 before they give judgment in a, cauſe. New 

Extr. Aud when judgment is ſaid, upon motion to 
arreſt it; then it is entered by the judges curia aduiſare 
vn. Shep. Epit. 68. . 

.- Curia Curſus qu, A court held by the lord of the 
manor of Graveſend for the better management of barges 
and boats uſing the paſſage on the river Thames from thence 
to Londen, and plying at Grave/end bridge, Ic. men- 
tioned in the Stat. 2 Ges. 2. c. 66. 

Curia Claudenda, Ls a writ to compel another to make 
a fence or wall, which he ought to make between his 
land and the plaintiff's, on his refuſing or deferring to do 
the ſame. Reg. Orig, 155. This writ doth not lie but 
againſt him who hath a cloſe adjoining to the plaintiff's 
land, who is obliged to incloſe it; and it lieth not but 


for him who hath a freehold, &c. It may be ſued before 


the ſheriff in the county-court, or in the common pleas: 


And the judgment is to recover the incloſure and damages. 


New Nat. Br. 282, 283. But, if the occupier of a 
cloſe adjoining to mine, ought to repair the fence between 
the cloſes, and do not, and his cattle ſtray into my 
cloſe and do damage, I may diſtrain them damage fea- 
ſant, or drive them out, and bring an action of treſpaſs. 
If my cattle ſtray into his cloſe and do damage, he has 
not 2 right to diſtrain them, nor can he ſupport treſpaſs 
inſt me for the ſame. Should my cattle after ſtraying 
into his cloſe, ſtray out of the ſame into any highway, or 
other place, and be loſt, or treſpaſs in the ground of a 
third perſon, and be by him diſtrained damage feaſant, 
and kept till replevied, or I have made ſatisfaction, I may 
maintain an action agaiok the defaulter, fl. e. againſt the 
occupier of the adjoining cloſe, for not repairing his 
fence, whereby ſuch damage hath happened to me. The 
yrit of curia claudenda therefore is grown out of uſe. 
Curia Domini, The: lord's houſe, hall or court, 
where all the tenants attend at the time of keeping 
courts. þ 2 9 — 1 $5, 
Curia Penticiarum, Is a court held by the ſheriff of 
Chefter, in a place there called the Pendice or Pentice : 
And it is probable its being originally kept under a Pent- 
houſe, or open ſhed covered with boards, gave. it its de- 
nomination. 8 | 5 Pa 
Curnocb, A meaſure containing four buſhels, or half 
a quarter. Fleta, lib. 2. c. 12. 7 
Turriculus, The year, or courſe of a year: Adum ef 
boc annorum Dominicæ incarnationis guatuor guinguagenis & 
quinguies,  quinis luftris, & tribus curriculis. This is the 
year 1028; for four times 50 make 200, and five times 
200 make 1000, Then five /uftra are twenty-five years, 


and three Curriculi, three years, making in all the very 


Curriers, Are perſons that curry and. dreſs. leather. 
No. currier ſhall. uſe the trade of a butcher, tanner, &c. 
or ſhall curry ſkins: inſufficiently tanned, or gaſh any 
hides of leather, on pain of forfeiting, for every hide or 
ſkin 6s. 8d. And perſons in Londen putting leather to be 
curried to any but freemen of the Curriers Company; and 
ſuch curriers not currying the leather ſufficiently, ſhall 
forfeit the ware or the value, &c, Stat. 1 Fac. 1. c. 22. 
The clauſe relating to fteemen is repealed; 
currier do not curry leather ſent him, within fixteen days 
between Michaeimas and Lady-Day, and in eight days at 
other times, on conviction before à juſſice, he ſhall for- 
feit 5 J. to be kvied by dittreſs, c. yet ſubjeR to miti- 
gation. 12 Geo. 2. c. 25. Curriers andyſuch.as deal in 
leacher, may cut and ſell it in ſmall pjeces-in.their ſhops 
29 perſons whatſoever. Stat. bid. See Leather, 

Ins, Kc. T Rog 
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eile their functions. 2 HH. 670. |, 5; 
- Curſones tettæ, Ie uſed for ridges of land-. 4 
Ed. 2. n 45 7 
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. 'Curſoziz, A ſort of light ſhips or ſwiſt ſailers 3 This 
word is mentioned in * "A 1. 2 . 
ves & Buſcie 500. exceptis Galris & Curloriie, A t. 
Cutteſy of England, (Ju, Carialitatir. Auglie) 18 
where à man taketh a wife. ſeiſed in .fee-fimple, or fee. 
tail general, or as heireſs in ſpecial tail, and hath iffue 
by her, male or female, born alive, Which by any poſſi- 
bility may inherit, and the wife dies; the huſband holds 
the lands during his life; and is called Tenens. per legem 
Augliæ, or tenant by the curtæſʒ of England; | becauſe this 
| r is not allowed in any other country, Except Scor- 


Four things are requiſite to give an eſtate by the curry. 
viz. Marriage, beide of he wife, iſſue, n 
the wife. Co Lit. 30. If land deſeend to the wife after 
the huſband hath iſſue by her; or if the iſſue he dead at 
the time of her death, being born alive ; the huſhand hall 
de tenant by the curteß Allo if a child is born alive, 
it is not material whether it is baptiſed, or ever heard to 
cry, to make the huſband tenant by the cen; for if it 
is born alive, it is enough. 1 Nel/. Abr. 578. But the 
child maſt be ſuch as by poſſibility may inherit; and 
therefore if land be given to a woman, and the heirs male 
of her body, and ſhe takes huſband and hath iſſue a 
daughter, and dies; as this iſſue cannot poſſibly inherit, 
the huſband ſhall not be tenant by the curtefp, Terms de 
Ley. | bh wy yk 2 "ys "+" WET 
If the child is rip'd forth of the mother's belly, after 
her death, though it be alive, it will not entitle tenancy 
by the curteſy ; for this ought to begin by the; iſſue, and 
be conſammare by the death of the wife, and che eltate of 
tenant by the curteſy ſhould avoid the immediate deſcent, 
| {Tbid. A man ſhall not be tenant by the curteſy of a bare 
right, title, uſe, reverſion, &c. expectant upon an eſtate 
of freehold, unleſs the particular eſtate is determined du- 
ring the coverture; nor of a ſeiſin in law : But if a wife 
dies before a rent becomes due; or in the caſe of an 
ad vowſon, before the church becomes void; the buſband 
ſhall be tenant by the curteſy, though the wife had only 
a ſeiſin in law ; for in this caſe no other ſeiſin could be 
attained, F. NM. 3. 149. Co. Lit. 29, 30, 100. 
There is no tenancy by the curteſy of :opyþ/d lands, 
except there be a /pecial cuſtom for it. And where à huſ- 
band is entitled to this tenancy, if after the wife is an 
ideot, and her eſtate in the land found: when ſhe dies, 
he ſhall not be tenant by the curteſy, for the King's title 
by relation prevents it. Plæaud. 263. If the wife be 
ſeiſed in fee of lands, and attaint of felony, but have 
Hae: by ber huſband, and ſhe, is hanged, c. it is ſaid 
the huſband ſhall be a tenant by the curteſy: But yet the 
land will be forfeited according to Kitch 159. 21 
A a ſeiſed of land had two daughters, and cove- 
nanted to ſtand ſeiſed to the uſe of E. her eldeſt daughter 
in tail; on condition that ſhe ſhould pay to her other 
daughter within a certain time 3oo/. And if E. made 
default, or died without iſſue before ſuch payment, then 
the land to go to the ſecond daughter; the mother dying, 
Z. took a huſband, and had iſſue, and died afterwards 
without any iſſue living, before the day of payment: It 
was here held, that her huſband ſhould, be tenant by the 
curteſy. 1 Leon. ca. 233. See Kitch. 159. 
Curtepn, (Curtana Was the name of King Edward 
the Cenfiſor s ſuord; which is the firſt ſword carried be- 
fore the Kings of Exg/and at their coronation; And it is 
ſaid the point of it is broken as an emblem of mercy. 
Mar. Pariſ. in Hen. 3. . N zo "y 3 6 
Curtilage, (Carti/agiupe) | from the Fr. Cour, Court, 
and Sar. Leagh locus) Is a court-yard, back-fide, or piece 
of ground lying near and belonging to a dwelling-houſe, 


4 E. 1. caß. 1. 35 Hy 8. c. 4. 39 Elix, c. 10. 6 Rep. 


64. Mili dici widetur curtilagium à curtillum & ago, 
| ſeil, locus ubi curtis vel curtilli negetium agitur. Sper. 


b And hough it is ſaid to be a yard or garden, belonging to 


' a houſe; it ſeems. to differ from; a garden, for we find, 
cum guodam ino & curtilagio. 15 L. 1. 8. _ 
erra, Court lands. It is recorded, that 
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among our Saanen anceſtors, the 7 hangs or nobles who 
| — Beckland,. or hereditary lands, divided them into, 
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 fulasi and Outland : The Island was that which lay moft. 


convenient for the lord's manſion-houſe; and therefore 


the lords kept that part in their own hands, for the ſup- 


ort of their families, and for hoſpitality: Afterwards the 
Nermans called theſe lands Ferrat Dominicales, the de- 
mains, or lord's lands: The Germans termed them Terras 
Indominicatas, lands in the lord's own uſe: And the Feu- 
diflt, Terras Cuttiler, lands appropriate to the court or 
houſe of the lord. Spelm. of Feuds, c. 5. ' © 
Cuſtantia, The ſame with Cuflagium, which ſignifies 
colts. 28 r oh , 
Cuſtode admittendo, and Cuſtode aniovendo, writs 
for the admitting or removing of guardians. Reg. Orig. 
Cuſtodes Libertatis Angliz Puthoritate Parlia- 
menti, Was the ſtyle in which writs and all judicial pro- 


, 


' ceſs did run during the grand rebellion, from the murder 


of King Charles I. till the uſurper Oliver was declared 


Protector, c. mentioned and declared traiterous, by ſta- 


tüte 12 e. . | 74 
' Cuſtodiam dare, Was taken for a gift or grant for life. 

| Du Cange. ; 2 | _ : p 
Cuſtom, { Conſuetudo,) Is a law not written, eſtabliſhed 

by long uſage, and the conſent of our anceſtors. No law 


can oblige'a free people without their conſent: So where- 


ever they conſent and uſe a certain rule or method as a 


law, ſach rule, Ic. gives it the power of a law; and if 
it is uni verſal, then it is common law : if particular to this 
or that place, then it is cuffom. ' 3 Salt. 112. And as to 
the riſe of cuſtoms, when a reaſonable a& once done was 
found to be good and beneficial to the people, then they 
did uſe it often, and by frequent repetition of the act, it 


became 2 cuſtom; which being continued without inter- 
ruption. time out of mind, it obtained the force of a law, 


to bind the particular places, perſons, and things con- 
cerned therein. Thus a cuſtom had beginning and grew 


to perfection: And a good cuſtom muſt be grounded on 


* — — 
— 


. antiquity, continuance, certainty, and reaſon : 


reaſonable, &c, 2 Bulſt. 166. 


Antiquity, for that it hath been time out of memory, or 
threeſcore years, as limited by ftatute; and time out of 
mind is where no man then living hath heard or known 
any proof to the contrary : If two or more witneſfes can 
depoſe that they heard their fathers ſay it was a cuſtom 
all their time; and that their fathers heard their grand- 
fathers ſay it was ſo alſo in their time; it is enough for 
the proof of a cuſtom. Blount. Davis Rep. 32. | 

Continuance of a cuſtom ought to be without any inter- 
ruption time out of memory; for if it be diſcontinued 
within time of memory, the cuſtom 1s gone. 


Certainty, a cuſtom muſt be certain, becauſe an uncertain | 


thing may not be continued time out of mind: 


* 


And cuſtom muſt be reaſonable, for unreaſonable things | 


are unlawful. + It is otherwiſe ſaid that, ! 
Cuſtoms have four inſeparable incidents: They are to 
have a reaſonable commencement, to be certain, and not am- 
biguous; to have uninterrupted continuance; and not be 
againſt the King's prerogative. And the two pillars of 
cuſtom, are common #/age, and that they be time our of 
mind. Davies 32. 4 Leon. 344. 
A cuſtom contrary to the pablic good; or injurious to 
a multitude, and beneficial only to ſome particular per- 
ſons, is repugnant to the law of reaſon, and conſequently 
void. 2 Danv. 424, 427. Cuſtoms ought to be bene- 
ficial to all, but may be good where againſt the intereſt 
of a particular perſon, if for the public good. Dyer 60. 
A cuſtom is not unreaſonable for being injurious to pri- 
vate perſons or intereſts, ſo as it tends to the general ad- 
vantage of the people. 3 Salk. 112, which wide. | 
A cuſfom may be good in ſome caſes where a pre/cription 
is not: But cu/toms that are good for the ſubſtance and 
matter of them, may yet be bad for the manner; if they 
are uncertain,” or mixed with any other,cuſtom that is un- 
2 Brownl. 198. | 
A cuſtom extends over ſome place or will: A preſcription 
extends only to particular perſons. Rep. Temp. Hardau. 
per Annaly, Sharp v. Lowther, f. 293. A preſcription 
muſt always be had by way of gue e/tare. Ibid, © 
Cuſtom that every one who paſſeth over ſuch a bridge, 
within the lord's manor, and which the lord doth repair, 
ſhall pay him one penny, is a good cuſtom; but if it be 
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able. ' Calth; Cop; 35, | 1 n 263. 
A cuſtom that a lord ſhall have within his manor /zbe- 
ram faldam, or free-fold throughout the village; and that 
no other ſhall have it but by agreement with Him, and if 
any take it, the lord may abate the ſame ; this hath been 
held a good cuſtom. 1 Rol. 560,” Cuſtom for inhabitants, 
as ſuch, to have common adjudged void. Gareword's Caſe. 
6 Co. 60. A cuſtom, that tenants of 4 manor ſhall grind 
all the corn they ſpend in their own houſes, in the Fords 
mill, Sc. is good: But a cuſtom that every inhabitant of 
a houſe held of the lord, ſhall grind the corn that he 
ſpends, or ſhall (ell, at his mill, is void, Moor, ca. 1217. 
| Hob. 149. Cuſtom to have a common bakehouſe in a 
manor or pariſh, for all the tenants or inhabitahts, is a 
good cuſtom. 2 Bulſi. 198. on OUTTA 

Cultom is and muſt always be alledged to be in many 
perſons, and fo it may be claimed by copyholdets, or the 


i 


be as within ſuch a county, hundred, city, borovgh, ma- 
nor, pariſh, hamlet, &c. Co. Lit. 110, 113. 4 Rep. 31. 
A good cuſtom or preſcription hath the force of a grant; 
as where one and his ahceftors have had a rent time out of 
mind, and uſed to diſtrain, &r. But a cuſtom that be- 
oy by extortion of lords of manors, is judged wanting a 
awful commencement, and therefore void; And whete 

_ cuſtom is amongſt many, and they are all dead but one, 
the cuſtom is gone. Phowdg. 322. Dyer 199. Cuſtoms 
muſt be conſtrued according to vulgar apprehenſion : And 
are to be taken ſtrictly, being in derogation of the Com- 
mon law. 2 Rol. Abr. 270. They are not good which 
are merely in the negative; but if mixed with an affirm- 
ative, they may be good. 1 Kol. 565. x 
A cuſtom which may be intended to have had lawful 
beginning, is a good cuſtom; otherwiſe not: for will 
continuadee of time make nalum in ſe good. 1 Lil. Alr. 


are held good. 8 Rep. 126. The law takes notice of 
cuſtoms of Gawvelkind, Ic. which alter deſcents from the 
Common law, in favour of all the ſons, &c, #4 
A cuſtom may extend to and give an infant a power of 
doing that, which, by the rules of the Common law, he 
could not do; as an infant at the age of fifteen, thay make 
a feoffment of lands of the nature of gavelkind ; but this, 
like all other cuſtoms, is to be conftrued ſtrictly, and ih 
ſuch manner as that no prejudice may accrue to the 
infant thereby; and therefore ſuch feoffment muſt be for 


| valuable conſideration, muſt be made in perſon, and not 
by attorney, cannot be with warranty, muſt be of lands 


which deſcend to him in gavelkind, and not of lands by 


mainder or reverſion, 1 New Abr. 670, 6 17. 
And cuſtoms for an eldeſt daughter to inhetit, or a 
youngeſt ſon, may be good: For theſe, though contrary 
to a particular rule of law, may have a reaſonab.e begin- 
ning. Nel/. Abr. 579. And by cuſtom a woman may 
be endowed of a moiety of the huſband's lands, c. Alſo 
by cuſtom, infants may bind themſelves apprentices, Cc. 
2 Danv, Abr. 438. © 8 
Regularly a man cannot alledge a cuſtom againſt a ſta- 


| tute, becauſe that is the higheſt matter of record in law: 


But a cuftom may be alledged againſt a zegative ſtatute, 
which is made in affirmance of the Common law. 1 nf. 
115. And acts of parliament do not always take away 
the force of cuſtoms, Cuſtom pleaded againſt cuſtom is 
not good. 2 Danv. Abr. 436. A cuſtom is to be poſi- 
tively alledged, by uſage in fact. Laiw. 1319. 
General cuſtoms which are uſed throughout England, 
and are the Common law, are to be determined by the 
judges: But particular cuſtoms, ſuch as are uſed in ſome 
certain town, borough, city, c. ſhall be determined by 
jury. Dec. & Stud. c, 7, 10 1 Ii. 110. Conſuctudo 
pro lege ſervatur, Ic. ſaith Hracten, lib. z. e. 3. And 
cuſtom is ſaid to be altera lex: But the judges of the court 
of B. R. or C. B. can over-rule a cuſtom though it be 
one of the cuſtoms of London, if it be againſt natural rea- 
MTS c TT 
As to the manner of laying a'cu/fom, and the difference 
between alledging a thing by way of cuſfem, or by way 
e gp Bob 4 
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ts pay the lor 122. it will be naught, for it is unfeaſon- 5 


inhabitants of a place, and when it is claimed, it maſt 


375. Cuſtoms againſt common right and the rule of Jaw, 


purchaſe; and mutt be of lands in poſſeſſion, not in re- 
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ks 17 201. Style 473+ , [ Lev. 176.. 1 Heut. 3 6. 
3 Lev. 160. Carth. 1922: | 


© Cuſtom of London. The city of Lendis bath divers | 


particular cuſtoms, different from any other place, By 


Charge legacies, &c. and the children unprovided for the 


other third part. 2 Danv. Abr. 311, 312. If a freeman | 


of Lendon hath no wife, but children, the half of his per- 
ſonal eſlate goes to them, and he may diſpoſe of the other 
moiety ; ſo if he have a wife and no children, the half 


belongs to her; but if he have both wife and children, | 


then one third part belongs to the wife, another third to 
the children, and he may diſpoſe of the other third; and 
if he dies inteftate, the remaining third is to be diltributed 
according to the ſtatute. 2 Nel/. Abr. 1139. But ſee 11 


| Geo. i. c. 18. %. 5 5 
An after-b»r: child ſhall come in with the others, for | 


a cuſtomary ſhare of a freeman's eſtate, And where any 
child dies, before one and twenty, his ſhare ſurvives to 
the other children; but in caſe he die after that age, at 
which time he might make a vill of it, there, on his dy- 
ing inteſtate, it ſhall go according to. the ſtatute of diſtti- 
butions. Preced. Canc. 499. 537. A deviſe or ſettlement 
of lands, does not bar a child of his part of the perſonal 
eſtate by the cuſtom : but where a wife is to have a cer- 
tain ſum out of the huſband's eſtate, it ſhall be intended 
in ſatisfaction of her ſhare. 2 Vern. 753. 1 Chan. Ca/. 
160. | 
A freeman of Lendoxn dies without iſſue, his widow is to 
hzve her widow's chamber, and a moiety of the reſt of 


the eſtate; and in an extraordinary caſe, ſhe was allowed | 


the benefit of the other moiety for lite by virtue of her 
huſband's will. 1 ern. 132. 2 Fern. Rep. 110. 

By the flatute 11 Geo. 1, c. 18. Freemen, by wall, 
may now give and diſpoſe of their perſonal ellates, to 
whom they think fit; yet if they die inteſt+te, ſuch eſtates 
ſhall be ſubje& to, and be diſtributed agreeable to the 
cuſtom of the city. Where a freeman dies, and leaves 
orphan children under age, unmarried, the court of or- 


Phans hath the cuſtody of their bodies and goods, by the 


cuſtom of London: It is alſo the ſame, though he dies, or 
the children were born out of Londen. 1 Med. 80. 


By the city cuſtom, action on the caſe lies for calling a 


married woman a whore; for in London ſuch woman may 
be carted: And this reaches to all the inhabitants within 
Londen. 2 Damv. 310. 1 Lil. 378. | 

A woman that uſeth a trade in London, without her 
huſband, is chargeable without him as a feme ſole mer- 
chant : She ſhall plead as ſole, and if condemned, be put 
in priſon till ſhe pay the debt; alſo the bail for her are 
liable, if ſhe abſent herſelf; and the huſband ſhall not be 
charged. Privil. Londini. | | 

It is the cuſtom of the city of Londen, that where a per- 
ſon is educated in one trade, he may ſec up another. 
1 Saand. 312. If a debtor be about to fly, he may be 


better ſecurity. Hob. 86, Where two perſons are bound 
as ſureties for another, and recovery is had againſt one of 
them, he may have contribution agairſt the other, by the 
city laws, 2 Danv. Abr. 310. Debts on ſimple con- 
tract will maintain an action in London, as well as debts 
on ſpecialty: And it is the cuſtom of the city, that action 
of debt ſhall be maintained upon ſuch a contract againſt 


rription, See 6 Co. 60., . Heb. ag.  Cro, Blix. | 


the cuſtom of Lenden, when a citizen and freeman dies, | 
his goods and chattels mall be divided into three parts; 
the wife to have one part, the executors another, to diſ- | 


"IT 
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executors or adminiitrators, who ſhall be chargeable there- | 


with, as if it were upon a bond or obligation. 8 Co 
Rep. 126. 5 Rep. 82. 

There is a foreign attachment, by the cuſtom of 
London, of money, c. in the hands of a third perſon, 
where one man owes another any debt, Cc. See Aitacb- 
ment. 

By a cuſlom of London, every tenant at will of any 
houſe above 40s, per ann. in the city, ought to give, or 
to have, half a year's warning, on leaving it: And a 
landlord recovered half a year's rent, where the tenant 
had left the houſe, c. without ſuch warning. Comber. 
384. If any cuſtom of London be pleaded and denied, it 
Ball be tried by writ to the Lord Mayor and Aldermen, 
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to certify whether there be ſuch # cuſtom ; who ſhal 
mg, by the mouth of their. Recorder. 8 
The courts of We/imin/ter of courſe. take notice, of the 
cuſtoms of London; but not of any other place, without 
being alledged, 1 Rel. Rep. 106. . 
FCuſtom of Merchants. It two joint merchants oc. 
cupy their ſtock and merchandiſe in common, one of 
them naming himſelf a metchant, ſhall haye an account 
againſt the other, and charge him as receiver. Co, Liz. 
172. 5 the cuſtom of merchants, where a merchant 
orders his factor to buy goods of a particular perſon, there 
the merchant is debtor, and not the factor; but it is 
otherwiſe where the merchant orders his factor to buy 
goods generally, without ſaying of whom ; here the fac. 
tor is debtor, though the goods come to the uſe of the 
merchant. 1 Lil. 376. The cuſtom of merchants as. to 
| bills of exchange, 23 See Bills of Exchange. "WY 
__ Cuſtoms (Caſiuna] Are uſed tor the tribute or toll 
that merchants pay to the K:ng, for carrying out and 
bringing in merchandiſe, Sear, 14 Ed. 3. c. 24+ They 
are duties payable to the crown for goods exported and 
imported, and are due to the King of common right; 
Art, becauſe the ſubject hath leave to depart the king- 
dom, and to export the commodities thereof; /econdy, 
for the intereſt which the King hath in the ſea, and as he 
is guardian of, and maintains all the ports, wherein the 
commodities are exported or imported; and laſily, for 
that the King protects merchants from enemies and pirates. 
Dyer 43. | Er | 
The word cuſtom comprehends Magna. 67 Antiqua 
Caſiuma, which is payable out of our own native commo- 
dities, as for wool, woolfels, and leather; and parya 
cuſtuma, which are cuſtoms payable by merchants, ſtrau- 
ers, and deniſens; and theſe began io the reign of Jau. 
when the parliament granted him 3 4. in the pound 
for all merchandiſes exported and imported. 11d. 165. 
But that which is granted by parliament, is properly call- 
ed a /ub/idy; and ſometimes granted to the King for life; 
and there are ſeveral ſorts of theſe ſubſidies, as tonnage, 
a duty granted out of every ton of wine.imported, which 
was firſt granted by parliament to King Edawerd III. And 
poundage, a ſubſidy granted for all goods exported and 
imported, except wines, c. and is uſually the twentieth 
part of the value of the goods, or 124. in the pound; 
and this was firſt given to Hen. 6. for life. 1 Nel/. Abr. 
583, 584. Gen TO, 
In the reign of Edward III. the great charter for free 
traffick was confirmed: And anno 6 Ed. III. it was enact- 
ed, that no new cuſtoms cold be levied, nor ancient in- 
creaſed, but by authority of parliament. 2 I. 60, But 
though the King cannot lay any impoſition, on merchan- 
diſe without conſent of parliament; yet by his preroga- 
tive he may reſtrain merchants from, trading without his 
royal licence. In the 14th year of Ed. 3. it was enacted 
in parliament, that a mark ſhould be paid as cuſtom for 
a ſack of wool, Anno 4 H. 8. Collecters were appoint- 
ed of the ſubſidy of cloth of gold, filver, velvet, Qc. 
And 1 Eliz. Duties were granted on ſweets, wines, Fc. 


arreſted by the cuſtom of London, before the day, to find And ann. 12 Car. 2. c 4+ The ſubſidies of lonnage and 


poundage, c. were granted to King Charles. during his 


| life; as they have been fince to his royal ſucceſſors, down 


to his Majeſty King George III. And many and various 
are the duties of cuſtoms granted on foreign goods and 
merchandiſe, in the reign of King James, II. K. William, 
Q. Aue, and his late and preſent Majeſty, | 
The tonnage duty granted to King Charles II. was for 
every ton of french wine, brought into the port of Londen, 
by merchants natural ſubjeQs, 4/7. 105. by alien ſtrangers, 
61, for Malm ſeys, Tents, Alicanti, Sacks, Canaries, Ma- 
lagas, Madera/;, and all other ſweet wines, by native 
ſubjefts, 2/4. 55. the ton; by ſtrangers and aliens 34. 
Sc. The foundage duty was 124; in the pound value 
for all merchandiſe . goods, according to the book of rater, 
except woollen cloths made in £ngland, and for all woellen 
broad cloths, to be paid after the rate of each 64 pounds 
in weight, by ſuhjects 3.5. 44. and ſtrangers 6s. 8 4. 
Stat. 12 Car. 2. c. 4. | CES 
If goods and merchandiſe are brought by a; merchant to 
a port or haven, and there part thereof fold but never 
put on land, they muſt pay the cuſtoms ; and diſcharging 
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'them out of the ſhip into another; upon the ſele, amounts 
in law to a putting them upon the land, fo that if the cuſ- 
tom duties are not paid, the goods will be forfeited. Hill. 
he the ſtatute 21 Geo; 2. c. 2. over and above all ſub- 
fidies of tonnage and joundage, and other duties whatſoever 


already payable on any. goods or merchandiſes imported, 


a further ſubſidy of poundage of '124. in the pound is 


given to his Majeſty, his heirs and ſucceſſors,” payable by | 


the importer according to the rate of the ſame goods, as 
valued in the book of rates, Unrated £af-india goods 
are to pay 5 J. per cens. of the groſs price, fot they ſhall 
be ſold at the candle. e BIN | 
By the Stat. 19 Geo. 2. c. 34+ If any perſons, to the 
pumber of three, or more, armed with offenſive weapons, 
ſhall be aſſembled in order to be aiding in the illegal ex- 
portation of goods prohibited to be exported, or the run- 
ning uncuſtomed goods, or the illegal relanding any 
goods, or reſcuing the ſame, after ſeizure, from any officer, 
or from the place where they ſhall be lodged; or in the 
reſcuing any perſon apprehended for any. offence made 
_ felony by any act relating to the cuſloms or exciſe, or pre- 
venting the apprehending any perſon guilty of. any ſuch 
offence; or in caſe any perſons to the number of three, or 
more, ſo armed, ſhall be ſo aſſiſting, or, if any perſon 
ſhall have his face blacked, or wear any maſk, or other 
diſguiſe, when paſſing with ſuch goods, or ſhall forcibly 
hinder, obſtruct, aſſault, oppoſe, or reſiſt any officer of 
his Majeſty's revenue, in ſeizing ſuch goods, or ſhall 
maim or dangerouſly wound any ſuch officer in his at- 
tempting to go on board any veſſel, or ſhoot at or dan- 
gerouſly wound any fuch perſon when on board and in the 
execution of his office, every ſuch perſon ſhall be guilty 
of felony. and ſuffer death, „ e ee 

On information on oath of any ae being guilty of 
any of the above offences, the juſtice may certify the in- 
formation to one of the Secretaries of State, who is to 

lay it before his Majeſty; whereupon his Majeſty may 
make an order, requiring the offender to ſurrender him- 
ſelf in forty days after publication thereof in the Gazette ; 
and in default thereof, the order being publiſhed twice in 
the Gazette, and proclaimed in two markets near where 
the offence was committed, and a copy thereof affixed in 
ſome.public place there, the offender ſhall be attainted of 
felony, and ſuffer death. Any perſon habouring or aid- 
ing any ſuch offender after the time for his ſurrender ex- 
pired, knowing hin to have been ſo required to ſurrender, 
being proſecuted within a year, ſhall be tranſported for 
ſeven years. Offences made felony by this act, may be 
ſued in any county. | 

If any officer, &c. in the ſeizing, &c, ſuch goods, or 
in the endeavouring to apprehend any ſuch offender, ſhall 
be beat, wounded, maimed, or killed, or the goods be 
reſcued, the inhabitants of the rape, lath or hundred, un- 
leſs the offender be convicted within fix months, ſhall for- 
feit 100 J. to the executors of any officer killed; and pay 
damages to any officer beat, &c, not exceeding 40/. and 
for any goods reſcued, not exceeding 200 l. A reward of 
gool. for apprehending any offender; a perſon wounded 
in apprehending an offender to have 50/7. extraordinary, 
and the executors of a perſon killed, to have 1007. 

Ships and veſſels outward-bound, are not to take 
in any goods, till the veſſel, Ic. is entered with the col- 
lectors of the cuſtoms ;. and before departure, the contents 
of the lading is to be brought-in under the hands of the 
laders, Ge. Alfo when ſhips arrive from beyond ſea, the 
maſters are to make a true entry upon oath, of the lading, 
goods, ſhip, Fc. under the penalty of 100/. And if 
any concealed goods are found after clearing, for which 
the duties have not been paid, the maſter of the veſſel 
ſhall be ſubje& to the like penalty. Star. 13 & 14 Car. 2. 
C. II. ; F 0 | 

Officers of the cuſtoms may ſearch ſhips. 13 & 14 Car. 
2, c. 11. ſe, 4, Having writ of afifarce, may ſearch 
houſes, /e2. 4. The penzlty of abuſing officers, /e&. 6. 
Keepers of wharfs, keys, &c. landing or ſhipping goods, 
without the preſence of ſome officer of the cuſtoms, ſhall 
forfeit 100 I. And reſiſting officers of the cuſtoms, in the 
execution of their office, is liable to a fine not Exceeding 
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cation of their duty, by perſons armed to the nomber 
of eight, the offenders are to be td. ſported. for ſeven 
Db ou Ge GRE oe ͤ 8 4 58 
If any goods are put into apy veſſel to be carried be- 
'yond fea; or be brought from beyond ſea, and unſhip- 
ped to be landed, the duties not being paid, nor agreed 
for at the cuſtom houſe ; the ſame tall be forfeited; one 
moiety to the King, the other to the ſeizer, Gr. And 
by late ſtatutes, Neis oods taken in at ſea, by any 
coaſling veſſel; c. ſhall be forfeited, and treble value. 
To prevent clandeſtine running of goods, foreign 
brandy, c. imported in veſſels under forty tons, the 
veſſel and brandy to be forfeited: If any perſon con- 


ceal run goods, he ſhall forfeit them, and treble value; 


> 


ſale. 8 Geo. t. c. 18. & 11 Gro. 1. c. 7. 

The commiſſioners of the cuſtoms, Ec. ſhall cauſe all 
goods ſeized for unlawful importation; or non-payment of 
duties, to be publickly ſold ; and damaged wines for diſtilla- 
tion, fc, And one or more juſtices of peace, of the county 
where any ſeizure ſhall be made by officers of run goods, 
Sc. mentioned in informations before them, may admi- 
niſter an oath to any perſon ſkilled in the nature and quality 
of the goods, to view the ſame, and make a return of the 
ſpecies and value; and after they ſhall be condemned and 
ſold. Stat. 12 Geo, 1. cap. 26. 55 ? 

By a late act, where three perſons are aſſembled and 
armed with fire-arms, &c. to be aſſiſting in the running 


and the like penalty is inflicted for offering ſuch goods to 


of goods, they ſhall be guilty of felony and tranſported, 


and go/. to be paid for apprehending ſuch offenders; 


| alſo the like reward to any of them for diſcovering others. 


All perſons two or more in company, found paſling with- 
in five miles from the ſea-eoafts, with any horſes, cart, 


gallons of brandy, or other foreign goods of zol. value, 
landed without entry, and not having, permits, and who 
ſhall carry offenſive weapons, &c. or aſſault any of the 
officers of the cuſtoms, ſhall be adjudged runners of goods, 


and be tratiſported as felons, and all the goods to be 


ſeized and forfeited: And ſuſpected perſons lurking neat 
the coafts, not piving a good account of Bs, 
may be ſent by a juſtice to the houſe of correction for a 
N ; and informers to have 205. for every offender ſo 
taken, ! | 

If any perſon offers any tea, brandy, &c. to ſale, with- 
out a permit, the perſons to whom offered may ſeize and 


or exciſe ; and the ſeizers ſhall have a third part, c. 
And watermen, carmen, porters; &c; in whoſe cuſtody 
run goods are found, ſhall forfeit treble value, or be com- 
mitted for three months. 

Ships and veſſels from foreign parts, having on board 
tea, or brandy, rum, Cc. in caſks under fixty gallons, 
(except for the uſe of ſeamen) found at anchor, or hover- 
ing near any port, or within two leagues of the ſhore, 
ang not proceeding in their voyages, unleſs in caſes of un- 
avoidable neceſſity, all ſuch tea, c. ſhall be forfeited. 

Perſons effering any bribe to officers of the cuſtoms, to 
connive at the running of goods, to forfeit 50/. and ob- 
ſtructing ſuch officers in entering or ſearching ſhips, in- 
curs a forfeiture of 100/. And if an officer be wounded 


or beaten on board a ſhip, the offenders to be tranſported, 
&fc. Stat. 9 Geo. 2. c. 3 


There is a draw-back allowed merchants for ſome goods 
and merchandiſe; and they have allowances of ſo much 
per cent. out of the cuſtoms, where goods are defective, 
or receive damage, Ge. | 

By flatute, no cuſtomer or comptroller of the cuſtoms, 
ſhall have any ſhips of his own, or meddle with the freight 
of ſhips, - 14 R. 2. c. 10, And no ſearcher, ſurveyor, 
&c. or their clerks, deputies, or ſervants, may have any 


| ſuch ſhips of their own; nor ſhall uſe merchandiſe, keep a 


wharf, inn or tavern, or be factor, attorney, &c. to a 
merchant, under the penalty of 40 J. Stat. 20 H. 6. c.5, 
Cuſtomers, collectors, or comptrollers, ſhall not conceal 
cuſtoms duly entered and paid, on pain to forfeit the 
treble value of merchandiſe ſo cuſtomed, and to make 


wol, Stat. ibid. But by 6 Gvo, 1. % 21. "MY 
; | 


ſons employed about the cuſtoms and ſubſidies tate 4 
| * bribe, 
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| Where officers of the cuſtonis are hindered in the ekes 
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Sc. wherein are put above fix pounds of tea, or five 
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carry it to the next warehouſe belonging to the cuſtoms 


fine and ranſom to the King. 3 H.6. c. 3. If any per- 
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. bribe, or connive at any falſe entry, they ſhall,forfeit 1 
| 1000. and be incapable of any employment under the 
King. Stat. 13 14 Car, 2. c. 11. Alſo if any officer 


of the revenue, ſhall make any colluſive ſeizure of fo- 
reign goods, to the intent the ſame may eſcape payment 
of the duties, he is to forfeit good, þ | 

ſerving his Majeſty; and the importer. and owner ſhall 
forfeit treble the value of the goods ſo colluſively ſeized, 

Ef. 5 Gee. 1. c. 11. Officers of the cuſtoms, c. are not 


to was in brandy, coffee, Je. or any exciſeable liquor, 
on pain of 507. and forfeiture of offices, 12 Geo. 1. c. 28. 


For farther particulars concerning cuſtoms, ſee Table to 
ſtatutes at large, 4 Edit. and ſee [afarmation. | 
Cuſtoms and Services, Belonging to the tenure of 
lands, are ſuch as tenants owe unto their lords; which 
being with-held from the lord, he may have a writ of 
cufloms and ſervices. See C onfactadinibu; 5 Serwitiis, 
CuſtosBzevium, ls a principal clerk belonging to 
the court of Common Pleas, whoſe office is to receive and 
keep all the writs returnable in that court, and put them 
upon files, every return by itſelf; and to receive of the 


prot bonotaries all the records of Nifs prius, called the 


Paſtea's; for they are firſt brought in by the clerk of aſſiſe 
of every circuit to the prothonotory, who enters the iſſue 
in the cauſes, to enter the judgment: And four days after 
the return thereof, the prothonototy enters the verdict and 
judgment thereupon, into the rolls of the court; where- 
upon he afterwards delivers them over to the caſfas bre- 
lum, who binds them into a bundle, He makes entry 


likewiſe of all writs of covenant, and the concord. upon 


every fine; and maketh forth exempli fications, and co- 
pies of all writs and records in his office, and of all fines 
levied, 

The f:s after they are engr ſſed, are divided between 
the caffos brevium and the chirographer ; the chirographer 


always keeps the writ of covenant and the note, and the 


cuſfos brevium the concord and the foot of the fine; upon 
which foot of the fine, the chirographer cauſeth the pro- 
clamations to be indorſed, when they are proclaimed. 
'This officer is made by the King's letters patent: And 


in the court of King's Bench, there is alſo a a cuſtos bre- | 


dium © rotul»rum, who fileth ſuch writs. as are in that 
court filed, and all warrants of attorney, Sc. and whoſe 
bufineſs it is to make out the records of Ni prius, &c. 

Cuſtos Placitozum Co2onx, An officer which ſeems 
to be the ſame wich him we now call cu/ffos rotulorum. 
Bract. lib. 2. c 5. 

Cuſtos Rotulozum, Is be who hath the coſtody of the 
rolls or records of the ſeſſions of the peace, and alſo of the 
commiſſion of the peace itſelf, He is always a Juſtice of 
the peace of the guorum in the county where appointed, and 
oſualty ſome perſon of quality: But he is rather termed an 
officer or miniſter, than a judge. Lamb. Eiren. lib. 4. 
cep. 3. p. 373. The cuftos rotulorum in every county, is 
appointed by a writing igned by the King's band, which 
ſha!l be a Warrant to the Lord Chancellor to put him in 
commiſion: And he may execute his office by deputy ; 
and hath power to appoint the clerk of the peace, c, 
Stat. 37 H. 8, cap. 1. By ſtat. 1, & M. c. 21. The 
cu/?0; relulorum is to nominate and appoint the clerk of the 
peace; but not to ſell the place, on pain of forfeiting the 
office of cuſtes rotulorum, and other penalties, Sc. The 
euflas rolulorum, two juſtices of the peace, and the clerk of 
the peace, are to inroll deeds of bargain and ſale of lands 
of papiſts, Ze. by 3 Geo. 1. cap. 18. 

Cuſtos ok the Dpiritualtics, /Cu/los Spiritualitatis ) 
Is be that exerciſeth the ſpiritual or eccl-fialtical juriſdic - 
tion of a dioceſe, during the vacancy of any fee; who 
with us in England is the archbiſhop by preſcription: 
But (-ccording to. Gwyn) ſome deans and chapters chal- 
lenge this right by ancient charters from the Kings of this 
hand. Comvel. 

Cuſtos of the Temdozaltics, (C. Temporalium) The 
p*rſon to whoſe cuſtody a vacant fee or abbey was com- 
mitted by the King, as ſupreme Lord; who, as a ſteward 
of the goods and profits, was to give an account to the 
E/iheater, and he into the Excheguer: His truſt continued 
till the vacancy was ſupplied, and the ſueceſſor obtained 
the King's writ De Reflitutione T, emporalium, which was 
u. 2 after conſecration. , 


be incapable of; |. 
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Cut-putſe. If any ** clam & ſecrete, und without 
als knowledge of another, cut his purſe! or pick his 


pocket, and fteal from thence to the value of 12 U it is 


felony excluded clergy. 8 Elis. c. 1 one Black. Cen, | 


4 E241. 3 Af. 68. See Felony, | 


Cutts, Flat bottomed boats, boil low and commo- 
diouſly, uſed in the 3 for tranſporting of borſes 
Stow. Annal. p. 412 
- Cutter of the Tallies, Is an officer i in the Asebeg is, 
to whom it belongs to provide wood for the faulen, and to 


cut the ſum paid upon them, Ce. 


Cuve, Is a French word, in Engliſh #eeve, from whence 
comes keever, a tub or vat for brewing. Cowel. 
Tpclas, A long garment cloſe upwards, and dpen or 


large below. Matt. Pariſ. Anno 1236. ſpeaking of the ci- 


tizens of London, tell us, they were /ericis veſtimentis or- 
nati, Cycladibus auri textis circundati. 
Cpnebote. This words figniſies the ſame WHY car il. 


Blount. 


Cyzicbzpce, (Sax. ) ian in "8 celeflam. Leg keel. 
Canuti Regis. | 


7 + 
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2, Fr.) A word afimative for _ "Lew. Fr. 
Didt. 

Dag, A gun; wn r Dogg, a | ſmall. gun, or dead gur 
See Hague. 

Dagenham-Bzeach, A tou is 75550 on coils im- 
ported in Loxdon to repair the walls, and banks thereof; 
to be collected and diſpoſed by truſtees, &c. Stat. 12 
Ann. St. 2. c. 17. See 7 Geo. I. c. 20. ſec. 32 

Dagus or Dais, The chief or upper table in a mo- 
naſtery; from a cloth called 4. with whech the tables 1 
Kings were covered, - 

Dakir. The flat. 51 H. 3 1 1. De — 
ponderum & menſurarum'aicertains a /aft of hides to con- 
fiſt of twenty dickers, and every dicker of ten hides. Ted 
Dieter. N 

Daimatica, A garment with large open ſleeves, at firſt 
worn only by biſhops, tho? ſince made a diſtinction of 
degrees; ſo called, becauſe it came originally from Dal- 
matia. | 
Dalus, Dailus, Dailia, A cermin meaſure of land. 
Et totam Dailam mariſci tam de rofſa quam de prato, 
Sc. Mon. Ang. tom. 2. p. 211. In ſome places it is 
taken for a ditch or vale, whence comes dale. The dali 
prati have been eſteemed ſuch narrow ſlips of paſture, as are 
left between the ploughed furrows in arable land; which in 
ſome parts of England are called doles : The reſent Welch 
uſe this word for low meadow by the river-fide. ' And this 
ſecms to be the original name and nature of Deal in Kent, 
where Cæſar landed, and fought the Britains. Cæſar 11 
Dole bellum pugnavit. Nennius. 

Damage, (Damaum) Signiſies generally any hurt or 
hindrance that a man receives in his eſtate: But particu- 


| larly, a part of what the jurors are to enquire of and bring 


in, when an action paſſeth for the plaintiff: For after 
verdict given of the principal cauſe, the jury are aſked 
touching caſfa and damages, which comprehend a recom- 
pence for what the plaintiff hath ſuffered, by means of the 
wrong done him by the defendant. Co. Lit. 257. This 
word damage is taken in law, in two ſeveral ſig nifications, 
the one properly and generally, the other relativeh : 
Proferly, as it is in caſes wherein damages are founded 
upon the ſtatute of 2 HF. 4. c. 1. and 8 H. 6. c. 9. where 
cots are included within the word damages, and taken as 
damages: 
But when the plaintiff declares for the wrong done to 
him, to the damage of ſuch a ſum, this is to be taken rela- 
tizely for the wrong which paſſed before the writ brought, 
and 1s aſſeſſed by reaſon of the foregoing treſpaſs, and can- 
not extend to ces of ſuit, which are future, and of ano- 
ther nature. 10 Rep. 116, 117. Greater coſts may be 
given in fome caſes, than the damages laid in the plaintiff's 
declaration; for the plaintiff's declaration is only for the 
damage done him by the defendant; Rut the coſts are * 
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in reſpe& of the plaintiff's ſuit ro recover his damapts, 
which may be ſometimes greater than the damage. 1 Lil. 


Hemi is to be conſidered, 


I. In what afions damages may be recovered, nada againſt 


_ auhom.. A b en A anon a . 
II. How damages are to be afſefſed, increaſed, and miti- 
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I, In . ations damages may be recovered, and againſl 


aobom. rg 4 „ TT 54 | 

In perſonal and mixed actions, damages were recovered 
at common law: Bat in real actions, no damages were re- 
coverable, becauſe none were demanded. by the count or 
writ: Whereas in actions perſonal, the plaintiff counts ad 
dampnum for the injury; and if he recovers no damages, 
he hath no coſts. 10 Rep. 111, 117. In a perſonal action, 
the plaintiff ſhall recover damages only for the tort: done 
before the action brought; and therein he counts for his 
damages: In a real action, he recovers his damages pend- 
ing the writ; and therefore never counts for his damages. 
10 Rep. 117. By the ſtat, of Glouc. 6 Ed. 1. cap. 1. Da- 
mages are given in real actions, aſſiſes of nowe! difſeifin, 
mort & anceſtor, Qc. and ſhall be recovered againſt the 
alienee of a diſſeiſor, as well as againſt the diſſciſor him- 
ſelf; and the demandant ſhall have of the tenant likewiſe 
coſis of ſuit ; but not expences for trouble and loſs of time. 
2 Inst. 288. See farther Stat. 6 Ed. 1. c. 1. 2 nt. 284, 
286. 2 Danv. Abr. 448. ww 

No damages could be recovered at the common Jaw, but 
againſt the wrong doer, and by him to whom the wrong 
was done. 2 Inſt. 284. Damages ſhall be recovered in 
writ of admeaſurement of dower; but not in a writ of 
admeaſurement of paſture. 2 Danv. 457. In writ of 


partition, by one coparcener againſt another, it is ſaid no 


damages ſhall be had: In a formedon, no damages ſhall be 
recovered : ſo in a nuper obiit, writ of account, writ of 


execution, Sc. Lid. 455, 456. Damages and colls are 


due in a writ of annuity; and if the jury find for the 
plaintiff, and do not aſſeſs damages, it will be error; 
though he may after verdict releaſe the damages, and take 

judgment for the annuity. 11 Rep. 56. Dyer 320, 369. 
In battery, impriſonment, and taking of goods, againſt 
three perſons ; one commits the battery, another the im- 
priſonment, the third-takes the goods, all at one time, 
all are guilty of the whole, and to be charged in damages. 
3 Lev. 324. Sce 10 Rep. 66, 69. 


II. How damages are to be aſſeſſed, increaſed, and miti- 
e BY | gated, 1 


In real actions, damages are aſſeſſed by writ of enquiry: 
When the jury find the iſſue for the plaintiff, they are to 
aſſeſs the damages. And in actions upon the cafe, Cc. 
where damages are uncertain, it is left to the jury to in- 
quire of them: In debt, which appears certaia to the 
court what it is, the damages aſſeſſed by the jury are ſmall, 
in fact only nominal, as one ſhilling; and the maſter in 
B. R. taxeth the coſts; which is added thereto, and called 
damages. 1 Lill. 390. When judgment is given by de- 
fault, in action of debt, the court 15 to aſſeſs the damages, 
and not the jury: So if judgment by ail dicit, in action 
of debt. ; | | | £599 

Where excefſive damages have been giren, or there hath 
been any miſdemeanor in executing a writ of enquiry; the 
court hath ſometimes. relieved the defendant by a new writ 
of enquiry. 2 Danv, 464. And where damages are ex- 
ceſſive, on motion the defendant may have a new trial. 
_ Style 405. 1.Nelf. Abr. 587. In treſpaſs againſt two, one 
comes and pleads Not guilty, and it is found againſt him; 
and afterwards another comes and pleads the like, and is 
found Guilty by another inqueſt; in this caſe, the ſirſt jury 
ſaall aſſeſs all the damages for the treſpaſs. New Nat. Br. 
236, Treſpaſs againit divers defendants, they plead Not 
guilty ſeverally, and the jury finds them all Guilty: The 
jury muſt: aſſeſs the damages jointly, for it is but one entire 
treſpaſs, and made joint by the declaration. 11 Rep.'5. 


| plaintiff} proves broken; and the plaintiff m 


: 


| the judge, che plaintiff ſhall have 


If action is brought for two ſeveral cauſes of action, one | 
of which is not actionable, if intire damages are given, the 
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verdict is void: Contra if the damages are ſevered. Agd 
where damages are intirely- aſſeſſed, and they onght be 
to be given for ſome part; no judgment can be given on 
the verdict. , 10 Rep. 130. Where damages are uwirded 
ſor delay of execution, and being kept out of the money, 
they are uſually aſſeſſed by allowing the rares fag 
ful intereſt he might have. 1 Salt. 209. 
| Where. the plaintiff hall have no more coſts than dun 
ger, unleſs the jury finds more than 40s. in ations of 
treſpaſs, on the caſe, Ce. See Stat. 43 Ele c. 6. 
21 Jac. 1. e. 6. 22 & 23 Car. 2. e. g. fer. 136. 11 
12 W. 3. c. 9. but in vu tropaſr- certified by 
os, Per 8. J. 11. 


9 


la action upon the caſe the jury may findlefs damages 
than the plaintiff lays in his declaration; but ought not 
to find more, though: coſts' may be increaſed” beyond the 
ſum mentioned in the declaration for danagit: The 
plaintiff may releaſe part of the damages, upon entering u 
his judgment. 10 Rep. 119. If he does not, but take 
Judgment for damages (excluſive of coſts) to à larger 4 
mount, than laid in the declaration, it is error, and not 
within any of the ſtatutes of amendment or jeofails ſo 
lately determined in B. R. Sandiford v. Benn. 
In attions upon any bond, Cc. for non- performante of 
covenants, the jury ſhall aſſeſs damages for thoſe the 
| pl aſſign as 
many breaches as he thinks fit. 8 9 N. 3. d. fl. 
Damages are not to be given for that which is not con- 
tained in the plaintiff's declaration; and only for what is 
materially alledged. 1 Lill. 388. 
When damages double or treble are given in an action 
newly created by ſtatute; if no damages were formerly 
recoverable; there the demandant or plaintiff ſhall re- 
cover thoſe damages only, and ſhall not have coſts; bein 
a new ereation in recompence where there was none before: 
As upon ſtat. 1 & 2 P. & M. c. 12. for driving of diſtreſſes 


1 


out of the hundred, c. whereby damages are given, thi 


plaintiff ſhall recover no coſts, only his dumagbs, becau 
this action is newly given. But in an action upon the 


ſtat. 8 H. 6. c. 9. of forcible entry, which giveth treble 
damages, the plaintiff ſhall recover his damages and his 
coſts to the treble, by reaſon he was entitled to fingle 
damages before by the common law; and the ſtatute; as part 
of the damages, increaſes the coſts to treble; and Shen a 
ſtatute increaſes damages, coſts ſhall likewiſe be increaſed © 


2 Inſt, 289. 10 Rep. 116. 6 ER 139064! 
In ſome caſes double, treble damages, &c. ate allowed: 


For not ſetting forth tithes; diftreſſes wrongfully taken; 
reſcous, c. Treble damages are incurred by ſtatute. 
Though if it be not found by the jury, that the plaintiff 
hath ſuſtained ſome damage in caſes where treble amg er, 
Sc. are inflicted! by law, no damages can be awarded. 2 
Dan. Abr. 449. | a | 


> * 2 3s * 
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How damages given to a perſon ſued for an act: done in 


the execution of his office, are to be aſſeſſed and*recovered? 
ſer Falentine and Faaucet, Rep. temp. Hardw. per Aunaly, f 
138. 129. Ry 


Plaintiff may take judgment ae melioribus dammnis where 


ſevera] damages are given, or enter a remittitur. Sabin v. 
Long, Will. Rep. par. 1. fo. 30. en, 


++ w&# 


The court in their diſcretion may increaſe the damage 


in mayhem. Id. Brown' v. Seymour,” par. 1. fo. g. and 
vide 3 Salk, 115. 2 Inft. 200. 2 Dan. 449, 452. In 
debt for a penalty in artieles of agreement, the Jury ought 
to aſſeſs damages on the breach afligned, according to the 
Star. 8 & g . 3. c. 10. and thall not find the debt - If 
they do, a.vemire fucias de novo ſhall ifſue. 
E; v. Brand, par. 2. fo. 377. . 


Id. Drage, 
$243 \ »* 4.4 


In what” caſes double, treble, and quadruple damages 


are given, ſee Table to Statutes at large, quarto edition, 
title Damage. 5 1 „ 


Damage⸗cleer, (damna clericorum) Was a fee aſſeſſed 


of the tenth part in the Common Pleas, and the twentietn 
part in the King's Bench and Exchequer; our of all damages 
exceeding" five'marks, recovered in'thoſe courts, in actions 
upon the Caſe, covenant, treſpaſs, battery,” Q. wherein 
the damnges were uncertain; which the plaintiff was 
obliged to pay to the prothinxary; or the chief officer of 
the court wherein recovered, before he could have execution 
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for the damages: this was originally a gratuity given to 
the prothexetaries and their clerks, for drawing ſ A writs 
and pleadiogs; but it is taken away by ſtatute, and if any 
officer in the King's courts,” take any money in the name 
of damage-cleer, or any thing in lieu thereof, he ſhall for- 
ſeit treble the value. Stat. 17 Car. 2. c. 6. 2 50 

Damage feaſant, or Fai/ax?, Is when a ſtranger's beaſts 
are found in another perſon's ground without his leave or 
licence, (and without the fault of the poſſeſſor of the cloſe, 
which may bappen from his not repairing his fences,) 
and there doing damage, by feeding, or otherwiſe, to 
the graſs, corn, woods, &c In which caſe, the tenant 
whom they damage may diſtrain and impound them, 3s 
well by night as in this day, leſt the beaſts eſcape before 
taken; which may not be done for rent, ſervices, &c. only 
in the day-time. Stat. 51 H. 3. fat. 4. 1 Ia. 142. If 


' a man take my cattle, and put them into the land of 


another, the tenant of the land may take theſe cattle 
damage-fta/ant, though I who am the owner, was not privy 
to the cattle's being there damage. feaſant; and he may 
keep them againſt me till ſatisfaction of the damages. 2 
Danv. Abr. 364. | | 
But if one comes to diſtrain damage. feaſant, and to 
ſeize the cattle, and the owner drives them cut before they 


are taken, he cannot diſtrain them damage. feaſant, but 


is put to his action of treſpaſs; for the cattle ought to be 
actually upon the land damage ſeaſant, at the time of the 
diſtreſs. 1 Ia. 161. 9 Rep. 22. He that hath but the 
2o//eſſien of, and no title to the land, may juſtify taking a 


diſtreſs damage: fraſant. Plowd. 431. If a man puts 


cattle to paſture at ſo much a week with another, who 
after gives notice that he will not have them there any 
longer; in this caſe the owner of the ground may diſtrain 
them damage-fra/ant, though the cattle be in lawfully at 
firſt : ſo where a leſſee holds after his eſtate is ended. 
43 Edw. 3. Kelw. 69. But the owner of the cattle 
ſhould have proper notice and reaſonable time allowed for 
taking away his cattle. | 

Beaſts belonging to the plough, or beaſts of huſbandry, 
ſheep, horſes joined to a cart, and it is ſaid a horſe with 
a rider on it, may be diſtrained damage-fra/ant, though 
not for rent. 1 Sid. 422, 440. But the owner may tender 
amends, before the cattle are impounded ;' and then the 
detaiser is unlawful: alſo if when impounded the pound- 
door is open, the owner may take them out. 5 Rep. 76. 

A greyhound may be taken damage-fra/ant, running 
after conies in a warren: ſo a man may take a ferret that 
another hath brought into his warren, and taken conies 
with. If a perſon bring nets and gins through my warren, 


I cannot take them out of his hands. 2 Danv. 633 But 


if men are rowing up my water, and endeavouring with 
nets. to catch fiſh in my ſeveral piſcary, I may take their 
oars and nets, and detain them as damage-fraſant, to ſtop 
their further fiſhing; though I cannot cut their nets. C70. 
Car. 228. See Black. Com. 3J/. 6. | 

Dam, A boundary, or confinement; as to dam up, 
or dam out: infra damnum ſuum, within the bounds or 
limits of his own property or juriſdiction, Brad. lib. 2. 
4. IF» 

Damiſella, A light damoſell or miſs. Stat. 12 EA. 1. 
See Pimp Tenure. io 

Damnum ab*que injuria, If one man keeps a ſchool 
in ſuch a place, another may do ſo likewiſe in the ſame 
place, though he draw away the ſcholars from the other 
ſchool; and this is damnum ab/que injuria: but he muſt 
not do any thing to diſturb the other ſchool, 3 Salk. 
10. 

Dan. Anciently the better ſort of men in this king- 
dom he d the title of Dax ; as the Spaniards Don, from the 
Lat. Domi aut. 

Dancgelt, or Dane-geld, (4anegi/dum) Is compounded 
of the words dane and gelt, the latter in Dutch ſignifying 
money; ard was a tax or tribute of 1 5. and after of 21. 
upon every hide of land through the realm, laid upon our 
anceſtors the Saxons by the Danes, when they lorded it here. 
Camb. Frit. 83, 142. According to ſome accounts, this 


tax was levied for clearing the ſeas of Dani/p pirates; which 


heretofore greatly annoyed our coaſts: but King Ethelred 
being much diſlreſſed by the continual invaſions of the 


Danes, to procure bis peace, was compelled to charge his | 


: 
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| people with very heavy payments called donrgr/t, which 

he paid to the Dares at ſeveral times. Howeden par: poſt. 
Auna. 344. Ingulph. 5 10. Selden's Mare Clas. 1yo, 
This danegelt was releaſed by St. Edward the Confeffor ; 
but levied again by VHilliam the Firſt and Second: then 
it was releaſed again by King Henry the Firſt, and finally 
by King Szephen, It is probable that this antient tax 
might be a precedent for our /and-tax of 35. and 4s. in 
the pound, when firſt granted. | 8 | 

Danelage, Was the law of the Danes when they go. 
verned a third part of this kingdom. See Merchenlage, 
and Black. Com. 1 F. 65. 4 Y. 405 N 

Dangeria, A payment in money made by foreſt te- 
nants, that they might have liberty to plough and ſow in 
time of pannage cr maſt-feeding, Manw. For. Laws, 

Dapifer, (a dapes ferendo) Was at firſt a domeſtick 
officer, like unto our ffearard of the honſpold: ot rather 
clerk of the Kitchen: but by decrees it was uſed for any 
hduciary ſervant, eſpecially the chief ſteward or head 
builiff of an honour or manor. © There is mention made 
in our ancient records of dapifer regis; which is taken for 
ſteward of the King's houfhold. Corel. 

f Dus, i.e. A dart: in Wales an oak is called a 
«ar, 

Dare ad Remanentiam, To give away in fee, or for 
ever Glaxv. lib. 7. cap. 1. This ſeems to be only of a 
remainder, | 1 
Darrein, Is a corruption from the Fr. dernter, viz. 
ultimus, the laſt; in which ſenſe we uſe it: as darrein 
con'inuwance, &Cc, * | 

Darrein Preſentment, (z/tima præſentatio). See Arſe 
of Darrein Preſentment, and Black, Com. 3 V. 245. 

Date of a deed, Is the deſcription of the time, wiz. 
the day, month, year of our Lord, year of the reign, We, 
in which the deed was made. 1 J. 6. But the ancient 
deeds had no dates, only of the month and the year; to 
ſignify that they were not made in haſte, or in the ſpace of 
a day; but upon longer and more mature deliberation. 
Blount. If in the date of a deed, the year of our Lord is 
right, though the year of the King's reign be miſtaken, it 
ſhall noc hurt it. Cro. Jac. 261, A deed was dated zoth 
March 1701, without anzo Domini and anno Regni ; and it 
was adjudged that both the year of the Lord and of the 
King were implicitly in the deed. 2 Salk. 658. A deed 
is good, though it hath no date of the day or place, or if 
the date be miſtaken, or though it hath an impoſſible dare, 
as the zoth of February, &c, But he that doth plead ſuch a 
deed, without any date, or with an impoſſible date, mult 
ſet forth the time when it was delivered. 2 Reb. 8. 1 La. 
46. If no date of a deed be ſet forth, it ſhall be intended 
that it had none; and ia ſuch caſe it is good from the de- 
livery; for every deed or writing hath a gate in law, and 
that 1s the day in which it is delivered : and a deed is no 
deed till the delivery, and that is the date of it. Mod. Ca. 
244. 1 Nel. Abr. 525. 

An impoſſible date of a bond, c. is no date at all; 
but the plaintiff muſt declare on the bond as made at a 
certain time: and if the expreſs date be inſenſible, the 
real date is the delivery. 2 Sali, 453, Where there is 
none, or an impoſſible date, the plaintiff may count of any 
date. 1 Lill. Abr. 393. If there be a miſtaken date, ot 
a date be impoſſible, Ic. the plaintiff may ſurmiſe a legal 
date in the declaration, whereupon the defendant is to 
anſwer to the deed, and not to the date, Yelv. 194. 
If a deed bears date at a place out of the realm, it may 
be averred that the place mentioned in the deed is in ſome 
county in Eng/and; and here the place is not traverſable; 
without this the deed cannot be tried. 1 1. 261. A 
deed may be dated at one time, and ſealed and delivered 
at another: but every deed ſhall be intended to be deli- 
vered on the ſame day it bears date, unlefs the contrary 18 
proved. 2 /nft. 674. Though there can be no delivery 
of a deed before the day of the date; yet after there may. 
Yelv. 138. $9 that a deed may be dated back on a time 
paſt, but not at a day to come. See Deed, and Black. 
Com. 2 Y, 304. 

Dative, or Datif, (4ativs;) Signifies that which may 
be given or diſpoſed of at will and pleaſure. Stat. 9 R. 


2. Co * 
1 TDavats 


Davata terrz, Dawach, A portion of land ſo called 
in Scotland. Skene. | e e 
Tap, (dies) Is a certain ſpace of time, containing 

twenty-four hours; and if a fact be done in the night, 
you muſt ſay in law proceedings in node ejuſdem diet. 
Dierum alii ſunt naturales, alli artificiales ; dies naturalis 
conſlat de 24 boris, & continet diem ſolarem & nedtem, & 
eft ſpatium in quo ſol progreditur ab oriente in occidentem, & 
ab occidente iterum in orientem : dies artificialis, five ſolaris, 
incipit in ortu ſolis & d:finit in occaſu, Co. Lit. 135. By 
this deſcription, the zatural day conſiſts of twenty-four 


hours, and contains the ſolar Jay and the night: and the 


artificial day begins from the rifing of the ſun, and ends 
when it ſets. Day, in legal underſtanding, is the day of 
appearance of the parties, or continuance of the ſuit where 
a day is given, &c. And there is a day of appearance in 
court by the aorit, and by the roll; by writ, when the 
ſheriff returns the writ; by roll, when he hath a day by 
the roll, and the ſheriff returns not the writ, there the de- 
fendant, to ſave his freehold, and prevent loſs of iſſues, 
impriſonment, &c. may appear by the day he hath by the 
roll. Co. Lit. 35. „* | 

In real actions there are dies communes, common days ; 
and in all ſummons there muſt be 15 days after the ſum- 
mons before the appearance: and before the ſtatute of 
articuli ſuper chartas, in all ſummons and attachment in 
plea of land, there ſhould be contained 15 days. Co. Lit. 
134. 
1 5 to offences in B. R. if the offence be committed in 
another county than where the court ſits, and the indict- 
ment be removed by certiorari, there muſt be fifteen 
days between every proceſs and the return thereof; but if 
it be committed in the ſame county where the bench fits, 
they may fit de die in diem; but this they will very rarely 
do. Bid. There is a day called dies ſpectalis, as in an 
aſſiſe in the King's Bench or Common Pleas, the attach- 
ment need not be 15 days before the appearance; otherwiſe 
it is before juſtices aſſigned; but generally in aſſiſes the 
judges may give a ſpecial day at their pleaſure, and are not 
bound to the common days; and theſe days they may give 
as well out of term as within, 

There is alſo a day of grace, dies gratiæ, and generally 
this is granted by the court at the prayer of the demandant 
or plaintiff, in whoſe delay it is; but it is never granted 
where the King is party, by aid prier of the tenant or 
defendant; nor where any lord of parliament, or peer of 
the realm 1s tenant or defendant. 5 
And ſometimes the day that is quarto die poſt, is called 
dies gratie, for the very day of return is the day in law, 
and to that day the judgment hath relation, but no de- 
fault ſhall be recorded till the fourth aay be palt ; unleſs it 
be in a writ of right, where the law alloweth no day but 
the day of the return. Co. Lit. 135. 

There are ſeveral return days in the terms; and if either 
of them happen upon a Sunday, the day following 1s taken 
inſtead of it; for Sunday is dies non juridicus; and fo is 
Aſcenſion- day in Eafter term, St. John Baptiſl in Trinity 
term, All Saints and All Souls in Michaelmas term, and 
the Purification of the Virgin Mary in Hilary term. 2 Irft. 
264. | 
= in Bank are days ſet down by ſtatute, or order of 
the court, when writs ſhall be returned, or when. the 
party ſhall appear upon the writ ſerved. Stat. 51 H. 3. 
flat. 2. & flat. 3. 32 Hen. 8. cap. 21. And by the 
ſtatute de anno bifſextili 21 H. 3. the day increaſing in the 
leap-year, and the day next going before are to be ac- 
counted but one day. It is commonly ſaid that the day 
of Vi, prius, and the day in the Bank, is all one day; but 
this is to be underſtood as'to pleading, not to other pur- 
poſes. 1 Inf. 135. But after iſſue found for the plaintiff 
at the M/ prius, if a day be given in Banco, and the, de- 
fendant makes default, judgment ſha[l be given againſt 
him. 2 Dang. Ab. 477. and wide Id. 476. — . 

To be diſmiſſed auifhent day, is to be finally diſmiſſed 
the court: and when the juſtices before whom cauſes were 
depending, do not come on the day to which they were 
continued, whether ſuch abſence be occaſioned by death, 
or otherwiſe, they are ſaid to be put without day: but may 
be revived, or recontinued by re-ſummons, re-attachment, 
Se. 2 Hawk. . 1 300. Fiat I E, 6. 0. 7. Alſo by 

2 


the Com mon law, all proceedings upon any indid ment, 
Sc. whereon no judgment had been given, were deter- 
mined by the demiſe of the King, and nothing remained 
but the indictment, original writ, Cc. which were put 
without day, till re- continued by re- attachment to bring 
in the defendants to plead ds nowo though this is reme- 
died by Stat. 4 and 5 W. 3. c. 18. and. 1 Ann. c. 8. by 
which ſach proceſs, etc. are to continue in the ſame 
force after the King's demiſe, as they would have done if 
he had lived. | f | 
Is action of treſpaſs, if the day laid in the declaration 
be either before or after the actual Jay on which the tre .- 
paſs is committed, it is not material, if a treſpaſs be 
proved. Co. Lit. 283. a. But N. B. The day laid muſt 
be before the firſt Jay of that term of which the declara- 
tion is intituled, or if the treſpaſs be committed within 
the term, there muſt be a ſpecial memorandum of ſome 
particular day, (if by bill) or of ſome general return day, 
(if in C. P. or B. R. by original writ) /ab/equent to the 
day whereon the treſpaſs was committed: and ſo as to 
other actions, where the cauſe of action ariſes awitbin the 
term. : N 
See further as to Day in Bank, Black. Com. 3 V. 277, 
Day in Court, id, 316. Day of Grace, id. 278. 
Dap-light. In reſpe& to day-light, before ſun-ri/ing 
and atter /un-/etting, is accounted part of the day by the 
Common law ; as to robberies committed in the day- 
time, when the hundred is liable. 7 Rep. 6. The law 
regularly rejects all fractions and diviſions of a day, 
for the incertainty. 5 Rep. 1. 1 nfl. 135. See Computation, 
Day-rule, See Day-writ. - | 
Dap⸗mzit. The King may grant writ of wwarrantia 
diet to any perſon, which ſhall fave his default for one. day, 
be it in plea of land or other action, and be the cauſe true, 


or not; and this by his prerogative, quod nta. Br. 


Prerogative, pl. 142. cites F. N. B. 7, 0 3:3 
It is againſt law to grant liberty to pri/oners in exetu- 
tion, by other writs than day-wwrzts, (or rules) Chan. Rep. 


67. 9 Car. 1. Regault v. Clobery. 


No priſoner committed by B. R. ought to have the be- 
nefit of the day-rule of going abroad in term time, for 
their impriſonment is their puniſhment for their contempt, 


or mi{behaviour. 2 Show. 88. pl. 80. Hill. 3 1 and $2: 


Car. 2. B. R. The King v. Deane, 


One in execution had a habeas corpus from the Lord 
Ke:per (which they call a day-writ) retzrnable three or four 


days after its teſte. By virtue of this writ, he went to the 
wine- licence office, but never to any inn of court or 
Chancery, or to the Lord Keeper's, and this in the vaca- 
tion. Per Pemberton Ch. J. This is a habeas out of 
Chancery, which they may ſend at any time, and by vir- 
tue of the King's writ, the party was brought out of the 
priſon-houſe, and that 1s juſtifiable, Then all the day, 


e long as there was a keeper with him, he was in cuſtody - 


ſtill, and returning to priſon at night, it is well enough, 


and no eſcape; though Chancery may examine the con- 


tempt, that is nothing to B. R. 2 Show. 798. pl. 229. 
Paſch. 35 Car. 2. B. R. Harwood v. Manlove. 

A priſoner taken on an eſcape warrant before the fitting 
of the court the ſame day, ſhall be diſcharged, if his name 
was entered with the clerk the night before; but not if ic 
was entered the ſame morning only. 8 Med. 80. Trin. 
8 Gee. Wilkinſon v. Matthews. | | <4 

Entry of the name in the petition for a day-rule, ſignifies 
little, unleſs it be read in court. 8 Mod. The King v. 
Dunbar, 240, 241. 

Daps⸗man, In the North of Zrg/and, an arbitrator, or 
elected judge, is uſually termed a dies-man, or days-man . 
and Dr. Hammond ſaith, that the word day in all idioms 
Ggnifies judgment. 

Daperia, Dairy, from day, deie,. Sax. dag, was at firſt 
the daily yield of milch-cows, or profit made of them. 


In Lorrainand Champaign they u'e the word dayer, for the 
meeting of the day-labouring people to give an account of 
their daily work, and receive the wages of it. A dairy 


in the North is called milla; as the dairy-maid is in all 
parts a milt-maid : (he is termed andrechia by Fleta, lib. 2. 
cap. 87. Compotus Henrici D. et Johannæ uxorit ſue 
de omnibus exitibus et proventibus de dayri domini prioris ne 
Burnceſtre. Paroch. Antig. 548. 


Daywere 
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Daywere of Land. / As much arable lend as eoold be 
loughed up in one day's work; or one journey, as the 


mers ſtill call it. Hence any young artificer who af. 


fiſts a maſter workman in daily labour, is called a journey- 
man. Confirmavi abba (& conventai de Rading, tres acras 
& ſexdecim daywere de terra arabili, Cartular. Rading, 
(oo o Ein eee 
Deadly Feud, Is a profeſſion of an irreconcileable 
hatred, till a perſon is revenged even by the death of his 
enemy. It is mentioned in Stat. 43 El. c. 13. And ſuch 
enmity and revenge were allowed by the old Saxon laws; 
for where any man was killed, if a pecuniary ſatisfaction 
was not made to the kindred of the ſlain, it was lawful for 
them to take up arms sgainſt the murderer, and revenge 
themſelves on him: and this is called deadly feud; which 
it is conjectured was the original of an appeal. Elount. 
Vide Fend, and Black. Com.'4 V. 2433. 1 

Dead Pledge, (mortzum wadium) A pledge of lands 
or goods. See Mortgage. 

Deaf, dumb, and blind. A man who could neither 
[peak nor bear committed felony, and was arraigned and 
therefore was commanded to priſon. Br. Corone, pl. 216. 
cites 26 Edw. 3. See Thel- Dig. 6. lib. 1. c. 7. 

One who bad made bis will, and became ill, and (as it 
ſeems) had 4% bis ſpeech; the ſame will was delivered in- 
to his hands, and it was ſaid to bim, that be ſhould deliver 
it 'to the wicar, if it ſhould be his laſt witl, otherwiſe he 
Gould retain it; and he delivered it 10 ibe vicar, and this 
was held a good will. Thel. Dig. 6. lib. 1. cap. 7. 1. 8. 
cites 44 Aft. 36. 

It appearing by oath, that the defendant was both /en/+- 
Jeſs and dumb, and therefore could no: inſtruct his countel 
to draw his anſwer; it was ordered that 70 attachment, or 
other proceſs of contempt, ſhould be awarded againſt 
the defendant for not anſwering, without ſpecial order of 
the court. Cary's Rep. 132. cites 22 Elix. Altham v. 
One that is deaf and wholly deprived of his hearing 
cannot give, and ſo one that is dumb and cannot ſpeak. 
vet (according to the opinion of ſome) they may conſent 
by figns and nods ; but it is generally held, that he that is 
3 make a gift, becauſe be cannot conſent to 
it. Co. Ii. 107. But generally thoſe Who are deaf 
and dumb can, in ſome meaſure, converſe with people 
acquainted with them by ſigns, with the fingers, &c. 
therefore qu. if a gift by ſuch-a one would not be good, 
if depoſed to, by perſons acquainted with his figns, if 
ſach perſons are uninterelted ?- See the laſt caſe under this 
head. | a heb MP e 

If à blind man has underſtanding, he may deliver a 
geed ſealed by him. Fendt. 222. pl. 75. ad firem. 

The lord ſhall have the caſ/ody of a copybolder that is 
deaf and dumb; for elſe he ſhall! be prejudiced in his 
rents and ſervices, and adjudged for the grantee of the 
Jord againſt the prochein amy of the copyholder. Cre, 
Fac. 105. pl. 43, Mich. 3 Fac. B. R. Eavers v. Skinner. 

One born deaf and dumb, who ſignified by ſigns. that 
ſhe underſtood what ſhe was about to do, was allowed to 
levy a fine of lands; by Bridgman Ch. J. & ab juſtices. 
Cart. 53 Trin. 18 Car. 2. C. B. Martha Elliot's caſe. 

Deaffozeſted, This word fignifies di/charged from be- 
ing fore; or that is freed and exempted from the foreſt 
laws. 17 Car. 1. c. 16. Johannes Dei gratia, &c. 
Volumus & firmiter præcipimus quod foreſta 4e Brerewood 
A bomines in illa manentes & bæredes eorum fiat deafforeſtati 
imperpetuum, & c. Dal. 13 Martii anne Regni noſtri 5.— 
There is likewiſe deawarrenata, as well as deafforetata ; 
which is when a warren is diſwarrened, or broke up and 
laid in common. King Henry the Third, in a charter to 
the citizens of London, grants to them, — Auod tota war- 
rena de Stanes cum pertin. ſuis fit dewarrenata & deaffo- 
reftata in perpetuum. Placit. temp. Ed. 1, and Ed. 2 MS. 
fol. 144. | , | 

Dean, {decanus, from the Greek Alxa, drcem) Is an 
eccleſiaſtical governor or dignitary, fo called, as he pre- 
ſides over ten canons or prebendaries at the leaſt. And 
we call him a dean, that is next under the biſhop, and 
chief of the chapter, ordinarily in a cathedral church, the 
reſt of the ſociety being called capitulum, the chapter, As 
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land,” the old and the new," the new erefted by Nipg Hen, 
VIII. 1o there are two means of creating thoſe Aan? for 
thoſe of the o/ foundation, as the dean of St: Paule, Fork, 
Oc. are exslted ro their dignity much like biliope ; the 
King firſt ſending out bis cenge d'c/ire to the chapter to 
chooſe ſuch dean, aud the chapter then chobfins, the King 
afterwards yielding his royal aſſent, and the- mop con- 
firming him, and giving bis mandate to inſtall him. 
Thoſe of the new foundation, Whoſe deaneries' were 
tranſlated from priories and convente, to'drau int chapter 
as the deans of Canterbury," Dar bam, Ely, Norah, Win. 
cheer, &c. are donative, and inllalled by à ſhorter coutſe, 
by virtue of the King's letters patent, withouteither vlec: 
tion or confirmation; and are viſitable only by the Lord 
Chancellor, or by ſpeeial commiſtion from the King: but 
the letters patent are preſented to the biſtop” for inkita*. 
tion, ard a mandate for inſtalment, goes forth. 1 I. 95. 
n 46, 47. | e ron ride any 5 A 
There are ſome cathedral churches which never had 4 
dean; as that of Sr, David and Landaff, where the biſhon 
is head of the chapter, and in his abſence the archdeacon : 
and there is alſo a dean witheut a chapter, ſuch as the dean 
of Bartel in Suſſex: then there is a dian wichout a joriſ— 
dition, as the dean of the Chapel Royal, &c. in which ſenſe 
this word is applied to the Thief of certain pecaFar churches 


or chapels.  Spelm. | 
There are bur ſorts of deans; 2a dean who hath a chaps 

ter, ſuch as the dean of Canterbury, c. A dean without 
a chapter, as the dean of Bocking, who hath a court and 
juriſdiction to hold plea of all ecclefialtical matters ariſing 
in ſeveral pariſhes within his peculiar; and who is con- 
ſtituted by commiſſion from the archbiſhop of Canterbury, 
like to the dean of rhe arches. The deag of Fatriel;” found- 
ed by William the Firſt, itiled the Conqueror, who' hath 
ecclehaitical' juriſdiction within the liberty of Bartel, and 
is preſentable by the Duke of Mintagu, and it ſtituted and 
inducted by the biſhop of Chichefler; but not ſubject to bis 
viſitation. And rural deans, who had' firſt juriſdiction 
over deaneries, as every dioceſe is divided into archdea-- 
conries and deaneries; but afterwards their power was 
diminiſhed, and they were only the biſhops ſabſtitates to 
grant letters of adminiſtration,” probate of wills, Sc, 
And now their office is wholly extinguiſhed, for the arch- 
deacons and chancellors of biſhops execute the authority 
which rural deans had through all the dioceſes ef England. 
1 Nelſ. Abr. 596, 597. on e 
There are likewiſe deputy deans and commendatory deans, 
who cannot confirm any grants, Cc. But a commen- 
datory æcan may, with the chapter, chooſe à biſhop. 
And if a dean be elected biſhop, and before conſecration 
doth obtain diſpenſation to hold his deanery 7 commendum, 
ſuch dean may well confirm, &c., for his old title remains, 
and therefore confirmations, and other afts done by tim, 
4 dean, are good in law. Latch 237, 250. Palm. Nep. 
400, 25 | 2 5 | 5 

A dean and chapter are the biſhap's council, to aſſiſt 
him in the affairs of religion, &c. to conſult in deciding 
difficult controverſies, and conſent to every grant Which 
the biſhop ſhall make to bind his ſucceſſars, G.. 

A dean that is ſolely ſeiſed of a diſtinct poſſeſſion, bath 
an abſolute fee in him as well as a biſhop, Fa! 32. A 
.deanery is a ſpiritual promotion, and not's temporal on, 
though the dean be appointed” by the King: and the gran. 
and chapter may be in part ſecular, and in part regular. 
Dyer 10. Palm. 500. As a deanery is a ſpiritual dig- 
nity, a man cannot be dean and prebendary in the ſame 
church. Dyer 273. See Chapter ines 
Death of Perſons, There is a natural death of a man, 
and a civil death: natural, where nature itſelf expires, 
and extinguithes; and eivil, is where a man is not actually 
dead, but is adjudged ſo by law; as where he enters into 
religion, &c. If any petſon for whole life any eſtate hath 
been granted, remain beyond ſea, or is otherwiſe abſent 
ſeven years, and no proof made of his being living, ſuch 
perſon ſhall be accounted naturally dead; though if the 
party be after proved living at the time of eviction of any 
perſon, then the tenant, Wc. may re-enter, andarecover 
the profits. Stat. 19 Car. 2. . 6. And perſons in re- 
verſion or remainder, aſter the death of another, upon 


there are two {5undations of cathedral churches in Eng- 


- 


affidavit that they have cauſe to believe ſuch other dead, 
5 may 


may move the Lord Chancellor to order the A to be 
produced; and if he be not produced, he. ſhall; be 
taken as dead; and thoſe claiming may enter, Ge. 
6 Aus. 6. 18. 3224 „ EO * 2 
A man ſeiſed . in fee of lands, made a leaſe in reverſion 
to L. D. for ninety-nine years, to commence after the 
deaths of J. D. and E. D. who. had then a leaſe in poſ- 
ſeſſion for the like term, if they or either of them ſo long 
lived: the plaintiff poſitively proved the death. of J. D. 
but as to the datb of F. D. the proof was that he had 
been reputed dead, and no body had heard of him for 
fifteen years paſt, and the defendant not being able to 
prove that he was alive at any time within ſeven years, 
this caſe was adjudged within the act 19 Car. 2. c. 6. 
In law proceedings, the death of either party, between 
the verdict and judgment, ſhall not be error; ſo as judg- 


ment be entered in two terms. 17 Car. 2. c. 8. | 


A corporation never dies. J7l/. par. 1. fo. 184. 
Where the plaintiff dies after a verdi& and before the 
day in Baal, though the entry of the judgment be right, 
yet a /cire facias muſt be ſued out before execution iſſue, 
Wilſ. par. 1. fo. 302. Earl v. Brown. 1 

Warrant of attorney to confeſs a judgment to two, 
one dies before the judgment entered, leave given to the 
ſurvivor to enter it up. Id. par. 1. fo. 312. Todd. v. 
Dodd. „ e ap 3 

If defendant dies before the time given to plead expires, 
judgment aſſigned afterwards is irregular, 1d. par. 1. fo. 
316. Wallop v. Iræuin. | 

Where, on the death of parties to a ſuit, the writ, Sec. 
ſhall abate, ſee 8 & 9 W. 3. c. 11. and Abatement, Death 
of judges, &c. vide Day. e | | 

De bene eſſe, To take or do any thing de bene ee, is 
in law ſignification to accept or allow it as well done for 
the preſent; but when it comes to be more fully examined 
or tried, to ſtand or fall according to the merit of the thing 
in its own nature. As in Chancery, upon motion to have 
one of the leſs principal defendants in a cauſe examined as 
2 witneſs, the court (not then thoroughly examining the 
juſtice of it, or not hearing what may be objected on the 
other fide) will often order ſuch a defendant to be examin- 
ed de bene ge, viz. That his depoſitions ſhall be taken, 
and allowed or ſuppreſſed at the hearing of the cauſe, up- 
on the full debate of the matter, as the court ſhall think 
fit; but in the interim they have a well being, or condi- 
tional allowance. 3 Cro. 68. | 

Where a complainant's witneſſes are aged, or ſick, or go- 
ing beyond ſea, whereby the plaintiffthinks he 18 in danger 
of loſing their teſtimony, the court of Chancery will order 
them to be examined de bene efe; ſo as to be valid, if 
the plaintiff hath not an opportunity of examining them 
afterwards; as if they die before anſwer, or do not return, 
Oc. In either of which caſes, the depoſitions. may be 
made uſe of in the court of Chancery, or at law: but 
if parties are alive and well, or do return, c. after an- 
ſwer, theſe depoſitions are not to be of force, for the 
witneſſes muſt be re-examined. Practiſ. Attorn. edit. 1. 
P. 232. | | 
So alſo at Common law, the judges frequently take 
bail de bene ee, that is, to be allowed or diſallowed upon 
the exception, or approbation of the plaintiff's attorney; 
however, in the interim, they are good, or have a con- 
ditional allowance. Cowel. Declarations likewiſe are 
ſometimes delivered de bene et. See the books of prac- 
tice. And ſee further Black. Com. 3 V. 383. 

Debenture. A ſoldier's debenture, (/tipendia debita) 
is in the nature of a bond or bill, to charge the govern- 
ment to pay the /oldier creditor, or his aſſigns, the ſum due 
upon the auditing the account of his arrears: it was firſt 
ordained by an act made during Oliver's uſurpation, anne 
1649, and is mentioned in the act of oblivion, 12 Car. 2. 
cap. 8. They uſe debentures likewiſe in the Exchequer ; 
and debentures are given to the King's ſervants, for the 
payment of their wages, board-wages, &c. Alſo there 
are cuſtom-houſe debentures, etc. | 

Debet e detinet, Are Latin words uſed in the bring- 
ing of writs and actions. And an action ſhall be always 
in the deber et ditinet, when he who makes a bargain or 
contract, or lends money to another, or he to whom a 
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bond is made, bringeth the action againſt him who. 19 
bounden, or party to the contract and bargain, or unto 
the lending of the money, etc. See New Nat, Br. 119. 

In debt againſt huſband and wife, for a debt due from 


the wife before coverture, the writ ſhall be in the bet ee © 


detinet, Jhid. Debt againſt an heir, is to be in the debet 
er detinet, or it will be nought; if an heir be to bring 
debt, it ſhall be in the detine/ : and if a man be bound to 


another, and makes his executor, and dies, if the money 


due in the time of the teſtator be refuſed to be paid by the 
executor, the action muſt be brought againſt him only 
in the detinet; and fo in all actions brought by exe- 
cutors as executors, though the duty accrued in their 
own time. 1 1 
But debet et detinet lies by an executor on his own con- 
tract: and if a leſſee for years makes his executor and 
dies, for rent due after the teſtator's death, there the ac- 
tion ſhall be in the deber et detiner. It is the like law in 
caſes of adminiſtrators, as it is not certain what ſhall be 
recovered, only according te the aſſets, 5 Rep. 31. 
An executor upon a devaffapit ſhall be charged in the 
debet et detinet, the action being upon a judgement, 1 


Lil. Abr. 309. See Debt and Executor. # 
Debet & ſolet, Are alſo formal words made uſe of in 


writs: and ſome writs have theſe words in them, which 
ought not to be omitted. Likewiſe according to the di- 


| verſity of the caſe, both debet and /olet are uſed, or deber 


alone: as a guod permittat may be in the deber at /olet 

in the debet only, as the demandant claims, 72 if a 
perſon ſues to recover any right, whereof his anceſtor was 
diſſeiſed by the tenant of his anceſtor, then he uſeth the 


word debet alone in his writ, becauſe his anceſtor only 


was diſſeiſed, and the eſtate diſcontinued : but if he ſue 
for any thing that is now firſt of all denied him, then he 
uſeth debet et /olet, by reaſon his anceſtor before him, and 
he himſelf uſually enjoyed the thing ſued for, until the 


| preſent refuſal of the tenant. Reg. Orig. 140. The writ 


of ſedta molendini is a writ of right, in th | 
„ ̃ Sr Du ee 
Debt, (dabitun) In common parlance is a ſum of mo- 


ney due from one perſon to another. And if an action 


be brought, and plaintiff recovers judgment, he 
our law take either the perſon, or Mis» real or bow: Go 


eſtate in execution, 7. e. the moiety of his real eſtate, or 


x 


the whole of the perſonal, if not more than ſufficient for 


payment of the ſum recovered and charges. W 90k 
It may not be improper to obſerve, that the firſt hint 


of attaching moveabler, for the recovery of a debt was 


7 8 the Canon law. Robert, Hift. Emp. Charles V. 
1 JV. 316. e | 
In the legal ſenſe of the word, debt is ſaid to be an ac- 
tion which lieth where a man oweth another a certain ſum 
of money, by obligation, or bargain for a thing ſold, or 


by contract, e/c. and the debtor will not pay the debt at 


the day agreed; then the creditor ſhall have action of 
debt againſt him for the ſame. And if money be due up- 
on any ſpecialty, action of debt only lies; for no other 
action may be brought for it: if a man contract to 


money, for a thing which he bath bought; and the ſeller | 


takes bond for the money, the contract is diſcharged, ſo 


that he ſhall not have aQion of debt upon the contras, 


but on the bond, New Nat. Br. 268. 
Herein it is to be confidered, 


1 In what caſes it will he, and by whom, and againft 


whom it may be brought. 
II. In what manner it may be brought, as where in the 
debet and detinet, and where in the detinet only. 
III. How it may be extinguiſhed. 


I. In what caſes debt will lie, and by whom, and againſt 
|  _ . Whom it may be brought. | . . 
If one binds himſelf in a ſingle obligation, or with con- 
dition, to pay money at a day; or to deliver eorn, or the 
like, and do not perform it accordingly, the obligee may 
bring action of debe for it. F. M B. 120. A man ac- 
knowledges by deed, that he hath ſo much of the money 
of J. S. due to him in his hands; here debt may be 
brought: and debt will lie on a talley ſealed. F. N. B 
122. 1 H. 6. 55. 4. delivers 20/, to B. to buy goods, 
a ü and 
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and B. gives a receipt to 4. teſtifying the delivery and re- 
ceipt of Td 201. but doth not promiſe to deliver the goods, 
Se, A. may maintain debt upon this receipt. Dyer 20. 
2 Bulf. 256. If one binds himſelf to pay 4. B. 100. at 
one day, and 10 J. at another, after the firſt day action of 
debt lies for 10/. being 'a ſeveral duty. 2 Darv. Abr. 
801. The nature of the bond, and of the condition, (if 
there is any) muſt be carefully attended to, to fee if by 
non-payment of the firſt ſum the bond is forfeited. * Fide. 
Co. Lit. 292. 6. | | n 
If I agree with a taylor for A certain price to make me a 
ſoit of clothes, the taylor may have a 
aebt againſt me for the money; though / the price is 
not agreed on, there lies action on the caſe only, or ſpectal 
action of debt upon the ſpecial contract, which the law 
may imply on a fuantum meruit. Wood's Inſt. 544. And 
debt may be made action on the caſe, by proving money 
lent, or goods delivered, c. whereupon promiſe of pay- 
ment is implied in law. A man owes another a ſum of 
money, and hath his note under hand, without ſeal, ac- 
tion of debt on a mutzatus lies; but the defendant may 
wage his law: in action on the cafe brought upon promiſe 
of payment, the defendant cannot wage his law. 4 Rep. 93. 
Action of debr lies upon a parel contra, and fo doth 
ation on the caſe. 1 Lil, 403. And wide 9 Rep. 87, If 
goods or money are delivered to a third perſon for my 
uſe, I may have action of debt or account for them. 2 
Danv. 404. Where money is delivered to a perſon, to 
be re-delivered again, the property is altered, and debt 
lies : but where a horſe, or any goods are thus delivered, 
there define lies, becauſe the property is not altered; and 
the thing is known, whereas money is not. Owen 86. 


1 Vel, Abr. 6. | 
Action of debt lies againſt the huſband, for goods 


which were delivered or fold to the wife, if they come to 


the uſe of the huſband, 1 Lil. 400. If one delivers 
meat, drink, or clothes, to an infant, and he promiſes to 


pay for them, action of debt, or on the (caſe, will lie 


againſt the infant, Though debt may not be brought on 


an account fated with an infant: and what is delivered | 


muſt be averred to be for the neceſſary uſe of the infant. | 
tion of debt is ſometimes grounded on an act of parlia- 


1 Lil. Abr. 401. That is, in the plaintiff's replication, 


ſuppoſing the defendant pleads infancy.' An attorney 


ſhall have action of debt againſt his client, for money, 
which he hath paid to any perſon for the client, for coſts 
of ſuit, or unto his counſel, Ce. | 

An heir mediate may be faed in debt as if he were im- 
mediate heir, c. The heir may not bring action of 
debt for a debt due to his anceſtor ; thoagh it be by ſpe- 


cialty, by which the party is bound to Pay it to him and | 
$ 


his heirs: the executor ſhall nevertheleſs have the action. 
Dyer 368. F. N. B. 120. Action of debt lies not againſt 
execuiots, upon a fimple contract made with che teſtator. 
9 Rep. 87. gs 

Before the Star. 32 H. 8. c. 37. the heirs or executors 
of a man ſeiſed of a rent-ſervice, rent- charge, &c. in fee- 
fimple, or fee-tail, had no remedy for the arrearages in- 
curred in the life-time of the owner of ſuch rents : but by 
that ftatute, the executors and adminiſtrators of tenants 
in fee- ſimple, fee-tail, or for life, of any rent, ſhall have 
ation of debt for all arrearages of rent due in the life of 
the teſtator. 1 f. 162. 2 Danv, 4292. 
A A feme ſole ſeized of a rent in fee, c. which 1s behind 
and unpaid, takes huſband, and the rent is behindagain, 
and then the wife dieth, by the Stat. 32 Hen. 8. c. 37. 
the huſband ſhall have the arrears due before marriage, 
and he hath a double remedy for the ſame. 1 Ja,. 162. 

Bat by Stat. 8. Ann. cap. 17. Any perſon having rent 
in arrear upon any leaſe for life or lives, may bring action 
of debt for ſuch rent, as where rent is due on a leaſe for 
years. Action of debt will lie againſt a leſſee, for rent 
due after the aſſignment of the leaſe; for the perſonal pri- 
vity of contract remains, notwithftanding the privity of 
eſtate is gone. 3 Rep. 22. But after the death of the 
leſſee, it is then a real contract, and runs with the land. 
Cro. Eliz. 555. When a leaſe is ended, the duty in re- 
ſpect of the rent remains, and debt lieth by reaſon of the 
privity of contract between leſſor and leſſee; 2 Cro. 227. 
1 Nel/. Abr. 604. If debt be brought by an executor for 
arrears of rent ended, it is local ſtill, and muſt be laid 

2 


qo action of 


to the action of debt. 


Rep. 9. 


DEB 


AMA 


ageinſt an a/fgnee, it be where the land lieth: and 
upon the privity of contract, it is to be brought againſt 
the leſſee where the land is. Lach 197, 271. 2 Leon, 


1 


o - * h 


> , 


much uſeful learning on the locality of aktions, Tf. con. 


In fome caſes action of debt will lie, althoogh'there be 
no contract betwixt the party that brings the action, and 
him againſt whom brought; for there may be a duty 
created by law, for which action will lie. 2 Saznd. 343, 
366. Debt lieth againſt a ſheriff, for money levied in 
execution. 1 Lil. Abr. 403. Action of debt lies agiinft 
a gaoler for permitting a priſoner committed in execution 
to eſcape; becauſe thereupon the law makes the gaoler 
debtor: but where the party is not in execution, there 
action on the caſe only lies for damages ſuffered by the 
eſcape. 1 Sand. 218, 1 Lil. Ur. 402." 

A perſon may have debt apon an arbitrament: alſo 
debt lies for money recovered upon a judgment, c. And 
upon a recovery in the ſaperior courts at Weſtminſter, he 
maſt bring the action in 'Middleſex, the tecurd being 
there; but a /ci. fac. to execute judgment, muſt be where 
the original was, and follow it. New Nur. Br. 267, 
268, Sc. When judgment is had in the Kings Bench, 
and a writ of error brought in the Exchequer chamber, or 
in Parliament; yet an action of debt will lie on the judg- 
ment: in this caſe, if the plaintiff levies part of his money, 
by elegit, he may likewiſe bring debt for the reſidue. 1 
Sid. 184, 236. ry OE 

If a man recovers debt or damages in Zondon, on action 
brought there by the caftom of the city, which lies not at 
Common law ; when it is become a debt by the jJadgment, 
action of debt lies in the courts at Veffninſter upon this 
judgment. 2 Danv. 449. | | 8 ; 

Action of debt will lie for breach of a by-law or, for 
amercement in a court-leet, &c. 1 Lil. 400. And ac- 


ment; as upon the 2 Ed. 6. c. 13. for not ſetting out 
tithes: the 27 El. c. 13. againſt the hundred for a rob- 


; bery, Sc. Againſt phyficians in London, for ptactiſin 
without licence, by 14 & 15 H. 8. c. 5. By 1 
a commiſſion of bankrupt, 1 Jac. 1. c. 15, &c. A col- 


guees o 


lege ſhall have action of debt for commons of any ſtudent, 
adjudged, Paſch. g Fac. B. Rx. 

The inns of court, particularly the Inner and Middle 
Temple, take bonds in the name of their treaſurer, &c. of 
ſtudents, in which, generally, two gentlemen of the ſo- 
ciety are bound as ſureties, #6 

For debt to a biſhop, or parſon, after his death, his 
executors ſhall have the action: but of a dean and chap- 
ter, mayor and commonalty, &c. the ſacceſſors are intitled 
F. N. B. 120. Action of debt 
lies on a recogmſance; ſo upon a ſtatute merchant, it be- 
ing in nature cf a bond or obligation: but it is otherwiſe 
in caſe of a ſtatote ſtaple. 2 Daxv. 497. | 
In bringing this action, it is a general rule, that the 
party himſelf, to whom the debt is originally due, whilſt 
he doth live muſt bring the action; and after his death, 


| his executors, &c. And the action muſt be brought againſt 


the party himſelf that doth originally owe the debt, whiltt 
he is living; and after his death, it may be brought 
againſt the executor, if he make any; or otherwiſe againſt 
the adminiſtrator; and if the ordinary appoint none, 
againſt the ordinary himfelf; and if he die poſſeſſed of 
the goods, againſt his executor, &c. And alfo againſt 
executors of executors in infinitum. Dyer 24, 471. 3 
2 Brownl, 207. h 


II. In what manner it may be brought, as where in the 
debet and detinet, and where in the detinet only. 
See Divifion I. | 

In debt, if it be demanded by original, the proceſs is 

ſummons, attachment and diſtreſs ; and upon a default of 

ſufficiency, on a nibil returned, proceſs to the outlawry, 


| &c, And the judgment in debt, where the demand is in 


the 


D E B 


the debes ts detinet,/is to recover the debt, damages Ind coſts 


of ſuit ; and the defendant in miſtritoruia. 1 Sbep. Abr. 523. | 


Where the plaintiff in debt declares on ſome ſpecialty, or | 
contract for a ſum of money, it muſt be certainly demand- 
ed, and no other; and the demand can't be of a leffer 
ſam, but it muſt be ſhewn how the remainder was ſatisfi- 
ed: but in an action upon a ſtature, that gives a certain 
ſum for the penalty; though leſs be recovered than the 
plaintiff lays, it will be good. Cro. Jac. 498. If action 
of debt is brought on a ſpecialty, bill, bond, leaſe, Wc. 
the ſeveral writings muſt be well con ſidered by which the 
plaintiff warrants his action, and the ſum due is to be 
rightly ſet forth; and if it be debt for rent, the time of 
commencement, and ending, Oe. In debt on fingle 
bill the defendant may plead payment (before the action 
brought) in bar; and pending an action, on bond, &c. 
the defendant may bring in principal, intereſt and coſts: 
and the court ſhall give judgment to diſcharge the defen- 
dant. Stat. 4 & 5 Ann. c. 16. Maw i as 

If the action be brought for money, it muſt be in the 
debet & detinet; but if goods or chattels, it muſt be in the 
detinet only. 50 E. 3. 16. 1 Rol. Abr.—If an executor 
brings debt for any thing in right of his teſtator, it muſt 
be in the detinet only. Moor 566. 1 Rol. Abr. 602,603. 

If an executor brings an action upon an obligation made 
to the teſtator, where the day of payment incurred after 
the death of the teſtator, yet the writ ſhall be in the ge- 
tinet only, for he brings the action as executor, Lane 80. 
S. P. 20 H. 6. 5. 1 Kol. Abr. 602. S. C. 

So if a man binds himſelf to the teſtator to pay him 
100 J. when ſuch a thing ſhall happen; if it happens after 
the death of the teſtator, yet the writ by the executor ſhall 
be in the detinet only. 20 fl. 6.6. 1 Rol. Abr. 662. 
I in an account an executor recovers a debt due to his 
teſtator, in action for the arrearages thereupon, the writ 
ſhall be in the detinet only, for though the action is con- 
verted into a debt by the account, yet it is the ſame thing 
which was received in the life of the teſtator, Cro. Eliz. 
326. Cro. Fac. 545, 5 C. 31. 

If the executor ſells the goods of the teſtator for a certain 
ſum, he ſhall have action for this in the debet & gdetiner, 
1 Rol. Abr. 602. E 

If an execator having lands by an extent upon a ſtatute 
made to the teſtator, and naming himſelf executor, by 
deed leaſes them for three years, rendering rent, &c. if 
an action is afterwards brought by him for his rent, 
it muſt be in the debet & dietinet, becauſe it is founded 
upon his ows contract. Lane 80. Cro. Jac. 685. 
Winch 80. S. C. Brown. 205. 1 Med. 185.8. P. 

So an executor, being leſſee for years of a rectory in the 
right of the teſtator, may have action upon 2 E. 6. c. 13, 
for not ſetting out tithes in the 4ebet & detinet, becauſe 
founded upon a wrong in his ow time, and by the ſtatute 
it is given to the party grieved. Cro. Fac. 545. 

Alſo action againſt an execator ſhall be in the detinet 
only, for he is chargeable no farther than he has aſſets. 
11 H. 4. 16. 1 Rol. Abr. 603. 

In an action againſt an executor for rent, incurred in 
the life of the teſtator, the writ ſhall be in the etinet only. 

11 H. 6. 36, 1 Kol. Abr. 603. | 

But if an action be brought againſt an executor for the 
arrearages of a rent, reſerved upon a leaſe for years, and 
incurred after the death of the teſtator, the writ ſhall be 
in the debet & detinet, becauſe the executor is charged of 
his oxwn poſſeſſion. 1 Rol. Abr. 603. Cro. Elix. 711. 
Moor 566. 1 Brownl. 56. Cre, Fac, 411. And the 
declaration is againſt him as a/ignee, not as executor. 

If an action is brought againſt baron and feme, upon an 
obligation entered into by the feme before marriage, it ſhall 
be in the debet et detinet; for by the marriage all the per- 
ſonal goods and power of diſpoſing of the real eſtate are by, 
law given the huſband, which he has to his own uſe, and 
not as executors, who have them only to the uſe of another. 
5 Co, 36. 3 Leon. 206. S. C. | 

So if an action is brought upon a bond againſt the heir 
of the obligor, it ſhall be in the debet et detinet, becauſe 
he hath the aſſets in his own right. 5 Co, 36. | 


III. How a debt may be extinguiſhed, 
If a man accepts an obligation for a debt due by fimple 
contract, this extinguiſhes the contra#, but the abrept- 
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vil deber, but muſt deny the deed by F 
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is no bar of the 'fitt obligation. 13 K 4. c. 1. 1 Rel 
Abr. 604. i. 2. if between the ſame a 1 
In 4% ht upon an ob/igation, the defendint cannot, 
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ance of an H, for a debt due by another v3]; « 


for the ſeal of the party continuing, it muſt be diflolve 

og quo ligatum ef, Hard. 33 
Bat if the debt be due by &mple contract, then he may 
plead nil debzt, for it does not appear that there is any 
d:bt continuing. Hob. 218, © 115 


ute, den r . be by died, the proper ples e, 
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eft faFum; but if it be without deed, the de endant may 


plead ron dimiſt, nothing in arrear, or that he never en- 


* 


tered. 2 If. 651, Hard. 332, © 
In debt for the arrears of an annuity, granted for life, 
vil debet is no good plea, for the action is merely founded 
upon the geed, for without it no action can be maintained, 
and tho? by the death of the grantee the nature of the ac- 
tion is changed, the annuity being determined; yet this 
er not but that che action is founded upon the deed, 
„ / ß 14 
But in bt for the arrears of a rent. charge, by will de- 
viſed to the plaintiff's wife for life, againſt the adminiſna- 
tor of the occupier of the land, 2. getinet is a good plea, 
for the will is no deed, nor wants any delivery; adjudged, 
and ſaid the action was not ſo much grounded upon the 
vill itſelf as upon the ffatute, by which men are enabled 
by will to diſpoſe of their lands and rents iſſuing out 
thereof, Hard. 322. „ 5 
In debt upon 2 & 3 E. 6. c. 13. for not ſetting forth 
tithes, Not guilty, or nil debet are good iſſues. 2 I»/ts 
T Po h a 
The reaſon why Net guilty is a good plea in this caſe is, 
becauſe by the action the defendant is charged with a fort, 
and if he is not guilty of the tert, he does not, owe the 
debt, So on the coal act, for not meaſuring with a law- 
ful meaſure, or not delivering the ingrain, c. G. 
In debt upon a contract, the defendant cannot plead the 
contract was for a leſs ſum, or otherways than the plain- 
tiff has declared, and traverſe the contract in the declara- 
tion laid, but may wage his law. Moor 49. In ſuch 
caſe, quere if on plea of vil debet, the plaintiff will not 
be nonſuited on proving a contract, varying in /ub/tance, 
from that laid in the declaration? See farther B/ack. Com. 
2. 464. 3. 153, Se. 158,9, +2 
Debt to the King, Under this word debitum all things 
due to the King are comprehended; as all rents, .fines, 
iſſues, and amercements, and other duties received or levied 


by the ſheriff; for debt in the larger ſenſe fignifies what- 


ever any man owes. 2 In/7, 198, The King's debt is to 
be ſatisfied before that of a ſubject, and until his debe be 
paid, he may protect the debtor from the arreſt of others, 
1 Eli. 130. But by ſtatute, notwithſtanding the King's 
protection, creditors may proceed to judgment again 
his debtor, with a ce/et executio till the King's debts be paid, 
25 Ed. 3. St. 5. c. 19. Lands, Cc. of the King's debtor 
and accountant, may be fold as well after his death, as 
in his life-time; But if the accountant or debtor to the 
King had a guietzs during his life, his heir ſhall. be diſ- 
charged of the deb, 27 Flix. cap. 3. A perſon being 
in debt to the King, purchaſes a leaſe to him and his 
wife, and dies: the term in the wife's hands is liable to 


# 27 


the debt. 2 Rol. Abr. 157. Though it is ſaid if he 


purchaſe lands to him and his wife for life, and to their 
heirs ; ſuch lands in the hands of the wife, are not ex- 
tendible after the huſband's death, for the King's debt. 
Dyer 255. REDD os © We CHIP) 9-4 
If a tenant in tail, becomes indebted to the King, by 
receipt of the King's money, or otherwiſe; unleſs it be by 


Judgment, recogni/ance, obligation, or other ſpecialty ori gi- 


nally due to the King, or ſome other to his uſe; and then 
dies, the land in 5. of the iſſue in tail ſhall not be 
extended: But it may, in either of thoſe four caſes. 
Rep. 21, 22. By the Common law, the K7ag for his 
debt had execution of the body, lands, and goods of the 
debtor : By Magna Charta, 9 H. 3. c. 8. the King's debt 
ſhall not be levied on lands, where the goods and chattels 
of the debtor are ſufficient to levy the debr; for in ſuch 
caſe, the ſheriff ought not to extend the lands and tene- 
ments of the King's debtor, or of his heir, &c, 2 Inft, ig. 
| 0 
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Alſo pledges ſhall not be diftrained, when the principal is 
ſufficient: Though in both caſes it muſt be made ap- 
pear to the wert; in the one. that there are; goods and 
chattels enough, and in the other, that the ſheriff may 
levy the King's debt on the principal. did, Sheriffs 
having received the Kizg's debt, upon their next account 
are to diſcharge the debrors, on pain to forfeit treble va- 
lue; and the Berit are to give tallies to the King's debtors 
on payment. ar. 3 Ed. 1. c. 19. See Execution, and 
Black. Com. 5 F. 420. | | 
The King's debtor committed by. the court of Exche- 
quer to the Fler, brought into B. R. by habeas corpus, 
and ſurrendered in diſcharge of his bail, may be removed 
in to the Fleet by an habeas corpus from the Exchequer. 
Wall Rep. Par. 1. fo. 248. Chity's Caſe. 
- Debtee Executoz. If a perſon. indebted to another 
makes his creditor or debtee his executor; or if ſuch cre- 
ditor obtains letters of adminiitration to his debtor ; he 
retain ſufficient to pay himſelf before any other cre- 
ditors whoſe debts are of equal degree. 1 Rol. Abr. 922. 
Phd. 543. Black. Gm. 4 Y. 18. Ce. . 


Keb. 163. Where 
a debtor is made executor of a will, the debt is ſaid to be 
aſſets, becauſe it is extinguiſhed not by releaſe, but in 
the way of legacy. 1 Salk. 303. By ſtatute 8 & g V. 
3. c. 18, Two thirds in number and value of creditors 
might make compoſitions with debors, and bind all the 
ret; making oath before a maſter in Chancery how their 
debts became due, fc. But this act was repealed by g 
& 10 . 3. c. 29. and ſee 10 Ann. c. 20. There have 
been ſeveral ſtatutes for diſcharging poor inſolvent debtors 
out of priſon, where they have had no eſtate or effects to 
pay their creditors, &c. Robertſon in his Hift. Emp. Char. V. 
1 V. 254,5, Cc. ſays, By the ancient law of France no 
perſon could be arreſted or confined in priſon on account 
of any private debt. Ordon. des Rois, de France, tom. 1. 

. 72, 80. If any perſon was arreſted upon any pretext, 
but his having been guilty of a capital crime, it was law- 
ful to reſcue Fim out of the bands of the officers who had 
ſeiſed him Ordon. 3. 4 17. Freedom from arreſt on 
account of debt ſeems likewiſe to have been enjoyed in 
other countries. Gadenu; Sylloge Diplom. 473. In ſociety, 
while it remained in its rudeſt and moſt ſimple form, debt 
ſeems to have been conſidered as an obligation merely 
perſonal. Men had made ſome progreſs towards refinement 
before creditors acquired a right of ſeizing the property of 
their debtors in order to recover payment, The expedients 
for this purpoſe were all introduced originally in com- 
munities, and we can trace the gradual progreſs of them. 
1. The ſimpleſt and moſt obvious ſpecies of ſecurity was, 
that the perſon who fold any commodity ſhould receive a 
pledge from him who bought it, which he reſtored upon 
receiving payment. Of this cuſtom there are veſtiges in 
ſeveral charters of community. D' Ach. ix. 185. xi. 377+ 
——2, When no pledge was given, and the debtor be- 
came reftactory or infolvent, the creditor was allowed to 
ſeize bis effects with a ſtrong hand, and by his private au- 
thority ; the citizens of Paris are warranted by the royal 
mandate, at abicumgue, et quocumgue mode poterunt, tan- 
tum capiant, unde pecuniam fibi debitum integre et plenarit 
habeant, er inde fibi inuicem adjutores exiflant.”” Ordon. &c. 
tom, 1. p. 6. This rude practice, ſuitable only to the 
violence of a ſtate of nature, was tolerated longer than 
one can conceive to be poſſible in any ſociety, where laws 
and order were at all known, The ordonance authorizing 
it was iflued, 4. D. 1134. and that which corrects the 
law, and prohits creditors from ſeizing the effects of their 
debtors, unleſs by a warrant from a magiſtrate, and under 
his inſpection, was not publiſhed until the year 1351. 
Order. tom 2. 438. It is probable, however, that men 
were taught, by obſerving the diſorders which the former 
mode of proceeding occaſioned, to correct it in practice 
long before a remedy was provided by a law to that effect. 
Every diſcerning reader will apply this obſervation to 
many other cuſtoms and praftices which I have mentioned. 
New cuſtoms are not always to be aſcribed to the 
laws which authorize them. Theſe ſtatutes only give a 
legal ſanction to ſuch things as the experience of mankind 
has previeuſly found to be proper and beneficial,-3, As 


Debto2s. It is held, chat debt follows the perſon 
| of the debtor, being on ſimple contract; and not of the 
_ creditor, as to actions brought, &c. 
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| ſoon a8 the interpoſition of the magiſtrate became requi. 
fite, regular proviſion. was made for attaching or diſtrain. 
ing the moveable effects of a debtor z and if his moveables 
were not ſufficient to diſcharge the debt, his immoveable 
property, or eſtate in land, was liable to the ſame diſtreſs, 
and was ſold for the benefit of his creditor. ' D'. Ach. ix. 
p. 184, 185. xi. p, 348. 380. As this regulation afford- 
ed the moſt compleat ſecurity to the creditor, it was con- 
fidered as ſo ſevere, that humanity pointed out ſeveral 
limitations in the execution of it. Creditors were prohi. 
bited from ſeizing the wearing apparel of their debtors, 
their beds, the door of their houſe, their inſtruments of 
huſbandry, &c, D*Acb. ix. 184. xi. 377. Upon the ſame 
principles, when the power of diſtraining eſſects became 
more general, the horſe and arms of a gentleman could 
not be ſeized. D'. Acb. ix. 185. As hunting was the 
favourite amuſement of martial nobles, the Emperor Lo. 
dovicus Pius prohibited the ſeizing of a hawk on accountof 
any compoſition or debt. Capitul. lib. iv. ſet. 21. But 
if the debtor had no other moveables, even theſe pri- 
viledged articles might be ſeized. 4. In order to ren. 
der the ſecurity of property compleat within a community, 
every perſon who was admitted a member of it, was 
obliged to buy or build a houſe, or to purchaſe lands, 
within its precincts, or at leaft to bring into the town a 
conſiderable portion of his moveables per gue juftitiari 
pt, i quid forte in cum quere/e evenerit. D'Ach. xi, 326, 
Ordon. 1. 367. Libertates S. Georgii de Eſperanchia. 
Hiſt. de Dauphine, tom. 1. p. 26.——5. That ſecurity 
might be as perfect as poſſible; in ſome towns the mem. 
bers of the community ſeem to have been bound for each 
other. D' Ach. x. 644. ——6. All queſtions with reſpe& 
to property were tried within the community, by magi- 
ſtrates and judges, which the citizens elected or appointed, 
Their deciſions were more equal and fixed than the ſen- 
tences which depended on the capricious and arbitrary 
will of a baron who thought himſelf ſaperior to all laws. 
D' Ach. x. 644, 646. xi. 344. & paſim. Orden. 3. 204. 
7. No member of a community could be burdened by 
any arbitrary tax; for the ſuperior lord who granted the 
charter of community, accepted of a fixed cenſus or duty 
in lieu of all demands. Ordon. tom. 3. 204. Libertates 
de Calma. Hiſt. de Dauphine. tom, 1. p. 19. Libert, St. 
Georgii de E/peranchia, ibid. p. 26, Nor could the mem- 
bers of a community be diſtreſſed by an unequal impoſition 
of the ſum to be levied on the community. Regulations 
are inſerted in the charters of ſome communities concern- 
ing the method of determining the quota of any tax to be 
levied on each inhabitant. D' Ach. xi. 350, 365. St. Louis 
publiſhed an ordonance concerning this matter, which ex- 
tended to all the communities. Ordon. tom. 1. 186. Theſe 
regulations are extremely favourable to liberty, as they 
veſt the power of proportioning the taxes in a certain num- 
ber of citizens choſen out of each pariſh, who were bound 
by ſolemn oath to decide according to juſtice. That the 
more per ſect ſecurity of property was one great object of 
thoſe who inſtituted communities, we learn, not only 
from the nature of the thing, but from the expreſs words 
of ſeveral charters, of which I ſhall only mention that 
granted by Alienor, Queen of England and Dutcheſs of 
Guienne, to the community of Poitiers, ** ut /ua propria 
melius deftndere poſſint, et magis integre cuftodire.” Du 
7 Voc. Communia, v. 11. p. 863. Such are ſome 
of the capital regulations eſtabliſned in communities 
during the twelfth and thirteenth centuries. Theſe 
may conſidered as the firſt rudiments of law and 
order, and contributed greatly to introduce regular govern- 
ment among all the members of ſociety. See Priſenert. 
Debts, priority of. An executor or admin iſtrator in 
payment of debts, muſt obſerve the rules of priority; 
otherwiſe, on deficiency of aſſets, he muſt anſwer thoſe 
of a higher nature out of his own eſtate. And, fr/t, He 
=_ pay funeral charges and expences of proving the 
will, or taking letters of adminiſtration, and the like. 
If the eſtate is inſolvent, the funeral expences allowed, 
will be only 40s. Secondly, Debts due to the King on 
record or ſpecialty. Thirdly, Such debts as are by particular 
ſtatutes to be preferred to all others; as the forfritures for 
not buryiug in woollen, money due on poor rates, for letters 


to the pe- office, and ſome others. Fourthly, Debts of re- 
cord; as judgments, (docketted according to the _ 
185 
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ebts due on preial antrag; as fortrent, (tor which 
the leſſor hath often a better remedy in his own! hands, 
by diſtraining) or upon honds, cov, and the. like 
under aa Laſy. Debts on ſimplt contract, mim. Upon. 
nates. unſealed, and verbal promiſes. Am | 

ple contracts, /ervants nvages ate, by ſome with: reaſc 


. * 


preferred to any other. Block, Com. 2 # 5 ð ᷣ ] 


 Deceit,. (Deceptio la a ſubtle: trick or device, where« 
unto. may be drawn all manner of craft and colluſion, uſed, 
to deceive and defraud another, by any means whatſo- 


ceit to diſtioguiſh the offence. . Symb.: e. 68. 
And there is a writ, called Breue dereptianis that lies for 
one that receives injury or damage from him that doth 
any thing deceitfully in the name of another perſon 3 which 
writ is either original or judicial. Reg. Orig. 112. Old 
Nat. Br. go Deceit is an oſfence at Common law, and 
by ſtatute: And all practices of defrauding or endeavour- 
ing to defraud another of; his; righty are puniſhable by 
fine and impriſonment; and if for cheating, pillory, Oc. 
Serjeants, counſellors,” attornies, and others doings any 
manner of deceit, are to beimpriſoned a year and/a'day; 
alſo. pleaders by deceit ſhall be expelled the court. Stat. 3 
Ed. 1. cap. 29. For obtaining money, Cc. by falſe pre- 
tences, ſee 30 Gea. 2. c. 24. 10 nen 
deceit, the fine, and the recovery, ſhall be void. g Rep. 
77. Aud if a man be attorney for another in areal action 
againſt the demandant, and afterwards by covin between 
ſuch attorney and the demandant, the attorney makes de- 
fault, by which the land is loſt, the tenant who loſt the 
land ſhall have a writ of deceir againſt the attorney. 
In a præcipe quod raddat, if the ſheriff return the tenant 
ſummoned,., where be was not ſummoned, by which the 
defendant loſeth his land by default at the grand cape re- 
turned; the tenant ſhall have a writ of deceit againſt him 
who recovered, and againſt the ſheriff for his falſe re- 
turn; and by that writ the tenant ſhall be reſtored unto his 
land again: and the ſheriff ſhall be puniſhed for his falſity. 
Ibid. 97. If a man bring à writ of deceit againſt him 
that recovers in the firſt action, and the ſheriff return him 
ſummoned, upel, which for non-ſummons in that action 
on finding the ſame the recovery is reverſed ; in this caſe 
the defendant ſhall, not have writ of deceit to recover the 
land again, if he were not ſummoned; But he ſhall have 
his remedy againſt the ſheriff, - Rol. Abr. 621. And 
where debt was brought, and the deſendant pleaded” in 
abatement, and the plea was over-ruled ; the attornies un 
both ſides by deceit between them, to the end the plaintiff 
might recover his debt, entered another judgment when 
it mould have been a r-/pondeas oufler; and it was held 
that the writ of deceit would not lie to reverſe the record, 
but only to recover damages, bid. 622. | ; 

If in a ſuit or action, another perſon ſhall come into 
court and pretend he is party to the ſuit, and ſo let judg- 
ment be had, or ſome other damage done to the party 
himſelf; or if | have cauſe to have an action, and another 
brings it in my name; and lets judgment go againſt me 
by nonſuit, or the like; I may have this writ of  deceir 
againſt him. F. N. B. 96. March. 48. 12414 
I any one forge a ſtatute, c. in my name, and ſueth 
a capias thereupon, for which | am arieſted; 1 ſhall have 
a writ of deceit againſt him that forged it, and againſt him 
who ſued forth the writ of capias, c. bid. And if a 
orion procure another to ſue an action againlt me to trou- 

le me, I ſhall have a writ of deceit. » 459 

There are many ſrauds and deceits provided againſt by 
ſlatute, relating to actificers, bakers, brewers, victuallers 
falſe weights and meaſures, c. which are liable to pe- 
nalties and puniſhment in proportion to the offence com- 
mitted, And writ of deceit lies in various caſes, for not 
performing a bargain; or not ſelling good commodities, 
Sc. 1 Inſt. 357. See Adios on the Caſe. ELVES 

A writ of deccit lies to ſet aſide a fine and recovery in 
C. B. of lands in antient demeſne. Ii ilſ. Rep. Par, 2. fo. 
155 Na v. Serjcant Mead & al. See Black, Com, 3 
I 55 8 9 | 


g W. H. M. r. g. fatter and recognifancer.” Fifthlys 
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and recover: the ſame, one half whereof ſba lf be, tacthe 
proſecutor, and the other to the King, This tit alſo. 
lies againſt embraceors that procure ſuch an inqueſt: who. 


Decennary. A town os; tiching.conſiting:(arigioat! 
oß tgn families of ſrechaldets. Ton tiching co : 
hundred.) r'F be inication:bE decennarter (argfhaptfledges) 
is mputed»to: Aſreda In::tbeſe.,dectnneriaiithgwho 
neighbourboodor tithisg of freemen-weremuugally pledges 


for each'other's god behavior. Black: Cams Ig. 


4F82490« Winona ods YWettb yi aa bi le 
Detem Tales, 14. ＋ 7. jury doth not appear at 
atrial at: bar * a ri goes to the Ahprifi apponrerd 


| decem tales: Sc, wherehy n ſuppy is .made-of junymen to | 


proceed in the trial. 109199, neee ons ui 

\Decics tantum, ;Is 2 writ that li „ag diaſe diebe 
hath taken money of either party for ging, hieiyecdit ; 
ſo called, . becoulſe, it is to recover ten times as much as be. 
toqk : And every, perſon that will may bring this wrir 


ſhall pe further puniſhed, by impriſonment gor a yer 
Reg. Orig. 188. F. N. B. 1174.1, Stats 38 H. g cab. 
13. But aries tantum doth not lie againſt the embraceor, 
if he embrace and take no money; ſor he ought to take 
money, and alſo 9 againſt the iurons, 
although they do not-give;a verdici. if they take money i 
and ſo it is ſaid, if they give a true verdict, dtcign tamm 


II, lies, if they take money. Dyer 9s, New Nats Br. 380. 
If a fine be levied by deceit 1 or if one recover land by. | od 


- Decimation, (Necima/is) The puniſbing every! 19414 
ſoldier by lot, was termed decimatio legiinis : It. likewiſe 
ſignifies tithing, or paying a tenth, part. There was a de- 
cimation during the time of the U/arper 16538 16 16:18 

Deciners, Decenniers, or Doziners, .. (Decennaric); 


| Derived, from the Fr. Dizgine, i, e, Decar, Ten, ſigniſy, 


in our ancient law, ſuch as were wont to have the>over- 


ſight of the Friburghs, or views of Jrank-pleage, For the. 


maintenance of the King's peace; and the limus or com- 


| paſs of their juriſdiction was, ealled Decenna, becauſe. it 


commonly conſiſted of ten howſhglds ;. as every. perſon, 


bound for himſelf and his neighbours to keep the peace, 
was ſtiled, Decennier. Brad, li . 3. Trad. 2. cab. 15. 


Theſe ſeemed to have large authority in che time of the 
Saxon, taking knowledge of cauſes within their circuits, 
and redrefling wrongs by way of judgment, and compel-. 
ling men thereunto, as appears in the laws of King £4-, 
ward th: Confeffar, publiſhed by Lambard, Numb. 32. 


But of late times decennier is not uſed for the chief man of | 


a Dixcin, or Doxein; but he that is ſworn to the King's 
peace, and by oath of loyalty to the Prince, is ſettled in 
nfs e ater at's 
A drein ſeemed to extend ſo far as a leet extendeth ;. 
becauſe in leets the oath of loyalty. is adminiſtted by the 
ſteward, and taken by all ſuch as are twelve years old, 
and upwards, dwelling within, the precin& of the leet, 
where: they are ſwoin. F. NM. B. 161. There are now 
no other dozeins but leety;z and there is a great-aiverſity, 
between ancient and modern times, in this point of 
law and government, 2 7%. 73. See Black. Com. 4 249- 
Declaration, (Declaratio, Narratio) Is a ſhewing- in 
writing the caule of complaint of the plaintift in an action 
againſt the defendant, wherein the party is ſuppoſed 'to. 
have received ſome Wrong. And this ought to be plain 
and certain, becauſe it impeacheth the defendant, and com- 
pels him to an ſwer thereunto; it mult ſer forth the plain- 
tiff's and defendant's names, the nature and cauſe of the 
action, the manner thereof, &c. and the damage received. 

I Inſt. A5 541 0 ma n # AM wntye) 
A couat or diclaration ought: to contain demonſtration, 
declaration, and conclufion ; lu, demonſtration, are includ- 
ed three things; Nuit gueritur, contra guem, & pre qua 
cauſa ; in oeclarations, there ought to be compriſed, Quamodo 
inter partes alia accregit, quanio & qua die, anno H loco, 
cui dabitur; And i the conclufion, ſhould be averred 
and offered to prove. the ſuit and damage, &c. ſuſtained. 
Terms de Ley. See Co. Lit. 303. a. Oc. 0797 
A declaraties is an expoſition of the writ, with the addi- 
tion of time, circumſtances, c. and muſt be true and 
clear, for the court is not to take things in it by implica- 
tion: but it is not neceſſaty co ſet forth matters of fact, 
as in a bill in Chancery, becauſe they ale to-be tried by. 
a jury. Wood's Infl. 582. „ 
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Tube low requires four things in"det/arationriand plead- 

inge, N Truth. . Cereatuty. 3. Order. a 4. Congru- 
ity, I perſonal aQions, the dy, year;"and place-ought 

to ſed: in the declaritiony bur udt in real ations: 
And if in à treſpaſs the plainniff declares; that it was com- 
mitted ſuch day, e. and continued” ver uin. & 
wicibus, without ſhewing the days of the continuance ofirg 
this is good: For that is to be proved in evidence, for the 
increaſe of damages. Jen Cont, 124. Nut it moſt be 
ſuch & weſpals as'may be contitüed: Aud the form of 
laying the continuance in different treſpaſſes, muſt be at · 
tende roy). according to the nature of the cauſe of action. 
; To action of debt, upon à bond, the plaintiff in his 


decauſe the jury ſhould come from that place; and if this 
bevmitted; the drelaration is ill. Dyer 15, 39. 1 Nel. 
An og. In action of covenant, no other covenant 
need be mentioned in the Zeciaration, than the covenant 
where the breach is aſſigned: And if a defendant pleads 
en % fach to a deed, he allows a covenant therein 10 
be broken, a8 laid in the declaration,” and makes the 
declaration $604;' unleſs. really Bad in ſubflance, tho the 
breach be too generally aſſigned. 2 Cre. 369. Bot @ 
defendant feldom relies on the plea of von e fud am only, 
unleſs the deed is not in reality his, but, by leave of the 
court, pleads alſo ſome other plea, or pleas. 
Ia länder there ſhould be ne more iadutement than is 
neceſſary: The like is to be obſerved in actions upon 
general ſtatutes, concluding contra formam flatuti, e. 
But in declarations for words, the words ſpoken are to be 
leid exprefly and poſitively; not with an bcc werba vel 
mia, nor with a quorum tenor ſequitur, &c. Co. 


declares on, and recites a ſtatute, he muſt recite it truly, 
and-it is erroneous to miſtecite it; though as to the ſub- 


ftance of the declaration, the plaintiff might have omitted 


tõ recite it all. 1 Nel 616. | | 
In action on the caſe vpon aſſump, the plaintiff is to 
declare upon the whole promiſe made, and not on a/ 
part of it; or on trial he will be nonſuited. 1 Danv. 
Abr. 266, c. It is good to lay large and ſufficient da- 
mages in declarations : And damages ſhall not be given for 
that which is not contained in the declaration, and only 
for what is materially alledged. 10 Rep. 115. | 
Abr. 381. If one declare upon an obligation, with an 
Bic in curia prolat', he muſt, on oyer pray'd of it, ſhew the 
obligation. And a plaintiff declaring as executor or ad- 
miniſtrator, ought to ſer forth the probate of the will, 
and letters of adminiſtration granted, with a prefert in 
curia; or the declaratiox will be bad. 2 Lil. Ar. 412. 
If a declaration is bad, and the defendant demurs, the 
plaintiff may, on application to a judge, or by motion in 
court, (but the moiſt aſual method is by ſummons before a 
judge) obtain leave to amend on paying the coſts of the 
demurrer, fc. But if the defendant do not take advan- 
tage of it, bur pleads in bar, and the plaintiff proceeds to 
iſſue thereon, if the right is found for the defendant, the 
plaintiff is eſtopped by the verdict from bringing a new 
action: And ſo it is if he had demurred to the plea in bar. 
1 Med. 20, 207. Where a declaration is defective, it is 
ſometimes aided by the ſtatutes of jeefails, Ce. but they 
help only matters of form, not matters of ſubſtance; for 
uncertainty in a declaration, which is matter of /ub/ance; 
is not aided by.ſtatute after verdict, as in caſe of treſpaſs 
for taking fiſh, where their number or nature are not ſet 
forth. 5 Rep. 35. | | ' 
The plaintiff hath two terms to file his declars 
the defendant, that term being reckoned one wherein the 
writ was returnable: And if no geclaration comes in before 
the riſing of the court, the laſt day of the ſecod term, 
the defendant may fign a non fr whereupon he ſhall 
have coſts. As to to B. R. the plaintiff hath now two 
terms: and more time in taking a rule. | 
The plaintiff's attorney is to file his warrant the term 
wherein he declares. Stat. 4 Ann. c. 16. If one be in cuſ- 
tody of the marſhal of the court, any plaintiff may ſi le a de- 
claration againſt him, and he is obliged to plead thereto; it is 


the ſame when he is out upon bail, any other may declare 
againſt him: For when a man is in cuſtody of the law, 
be is bound to anſwer every one's ſuit ; and on hab. corp. | 


r 
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I Lill. 
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a ſtranger to the writ by which the priſoner is arreſted; 
may take notice of the priſoner when he is turned over to 
the marſhal; though at the ſuit of another, and dedlare 
againſt him nathout taking out proceſs, 1 L/. Kür. 413. 
By ſtatute, When 2 deſendant is taken or charged in 


euſtody, aon any writ out of the courts at er, or 


impriioned for; want of ſureties for appearance, the plain- 


tiff mult declare againſt him before the end of the next 
term, and cauſe a copy to be delivered to the priſoner or 
gaolerz to which declaration the priſoner is to pleas; or 
the plaintiff ſhall have judgment. 4 & 5 N. M. cap. 
21. Bat if the decluratios be not entered, or left in the 
office, before the end of the next term; and affidavit is 
Heclaration maſt alledge a place where the bond was made, made thereof,” and filed, before” the end of twenty days 
ö after, c. the priſoner, on entering his appearance, ſhall 
| be diſcharged by p err 


I a perſon is in cuſtody of the marſhal], ec. and the 
plaintiff would charge him either with an action or exe- 
eution, (if in term-time) be muſt file a bill againſt him, 


| and deliver a declaration to the turn-key, c. and he ſhal! 


lie in caſtody two terms, &e. but if in vacation, the plain- 
tiff ĩs to go to the marſhal's book in the office, and make 
an entry n defendin. remantdt in cuflodia ad ſecham A. B. 
Sc. 1 Cal. 213. And in declarations againft priſoners 


by virtue of any proceſs our of B. R. it ſhall be alledged 
in cuſtody of what ſheriff, bailiff, Se. ſuch priſoner is at 
the time of the Aclaration delivered: which allegation 


ſhall be as effectual as if the (priſoner was in coſtoſty of 
the marſhal. 4 & 5 M. & M. . 21. 8 89 2. 3. 
On filing declarations, copies thereof are ſerved on the 


defendants or their attornies, &c. And by un order of all 


Ekx. 645, 857. 5 Mad. 72. And where the plainuff | the judges, anno 12 M. 3. the pleintiff's attorney is not 


obliged to deliver the defendant's attorney the original 
declaration ; but inſtead of it, is to deliver a true copy of 


the declaration; upon delivery or tender whereof, the de- 
fendant's attorney ſhall pay for ſuch copy after the rate of 


44. per ſheet, c. and if any perſon refuſe to pay for the 
copy tendered, the ſaid copy is to be leſt in the office, 
with the clerk that keeps the files of declarations, and 
thereupon the plaintiff's attorney giving rule to plead, 
may, for want of a plea, fign judgment; and before any 
plea ſhall be received, the defendant's attorney is to pay 
for the copy of the declaration. I Lil. 4157 Gi 
And by a late order, in every cauſe, where ſpecial or 
common bail is filed, and notice given to the plaintif, 
a copy of the declaration ſhall be delivered to the attorney 


for the defendant, who ſhall pay for it according to the 


uſaal rate; but if the defendant's attorney, or his clerk 


in His abſence, refuſes to pay for ſuch copy; or if it hap- 
pens the habiration of the attorney for the defendant, be 


unknown to the attorney for the plaintiff; then it ſhall 
be lawful to leave the copy with the officer of the court 
appointed for filing declarations, which ſhall be good, 
giving notice, &c, Ord. Cur Trin. 2 Geo. 2. | 
On the firſt day of the following term after delivery of 
the declaration, the paper of rules is to be made up, 
writing on the top the attorney's name and the term, and 
under that'the names of the plaintiff and defendant, as 4. 
B. again C. D. &c. and the paper of rules muſt be car- 
ried to the ſecondary, who will give one peremptory rule 
to plead, Oc. A plaintiff's attorngy, may amend bis 
declaration in B, R. in matter of form, after the general 
iſſue pleaded, before entry thereof, without paying coſts, 
or giving imparlance: But if he amend in ſubſtance, he 
is to pay colts, or give imparlance: And if he amend in 
ſubſtance} after a ſpecial plea pleaded, though he would 
give imparlance, he mutt pay coſts. 1 Lil. Abr. 409. 
A miſtake in a declaration, the plaintiff may amend in 
C. B. on notice before the eſſoin day, and the defendant 
ſhall have no advantage of it: Alſo before demurrer, or 
iſſue joined, the plaintiff may amend, paying 137. 44: 
coſts ; and force the defendant to plead preſently, or give 
him a further imparlance without paying coſts : But after 
demurrer, or iſſue joined, and when the pleadings are en- 
tered on the roll, the plaintiff cannot amend his declara- 
tion, but is to enter a diſcontinuance and proceed dz 


novo, Practiſ. Atiorn. Edit. 1. p. 147. But the courts 


will often give leave to amend, on motion for that pur- 
4 | 


poſe, 


4 * | 


poſe, plaintif. payiogduch cots. as. Gall be taxed: by. he 


proper officers. 1 1 % TRENT IL 8 
On a latitat in B. R. you may declare againſt the de- 
ſendant in asmanyù adtibné as you thivlk fit; but yo Mmuſt 
have one original, for every action in C. B. The e 
ration is grounded upon the writ in the Common Pleas, 
and bill of Midulzſtæ in the King's Bench: Aud in C. B. 
it is uſual to declare in actions on Q clanſum fregit, 
as is practiſed dn a latitai ia NR. Venti aq, One 
may not regularly declare in B. R. againſt” a perſon that 
is not in coli Margſcbaili, or hath not led bail; un- 
leſs he be a privileged perſon. 21 Car. B. R. if a de- 


claration begins Queritur de Plasito Tranſy. fro e 0, Ge. 


it way be a declaration-in caſe, or, it will ſerve for either 
treſpaſs or caſe, C Yo. Car. 32 9 OA 009 


Ad. Cup. V 


A decree in Chancery is of the Ile nature with a jug" 
ment at Common law. Chan. Rep! 234% 14 Car. 2. 
Nanny vi Martin. „ bai 251 

By the laws of Fzgland a dectee (notwithſtanding any 
contempts therEcf). thall voz bind the: goods or-moveables,? 
but only charge the perſon. Chan, Rep. 193. 11 Car. 2. 
Howard u. Suſfoli. „in noc gung g % 10 11288 

A defendint lay in the: Fleet r breach of a deeree, the“ 
plaintiff nevertheleſs prefers a bill to diſcover an eſtate z de- 
fendant demurred becauſe à double exetution;” yet over- 
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ruled. Toth. 137, 138. cites Hill. 1630. Aude V. 
Harris. ' z S F< 65 . 16 £1} 30-771 Amr i . 
. A /equeſiration may be granted in the Exchequer, as it 


has always been practiſed io Chancery where's decree is 
for a perſonal duty, otherwiſe the juriſdiction of the court- 
of equity would be to little purpoſe, if it had not autho- 
rity ſufficient to ſee its decrees executed; per three Ba- 
rons; but the Lord Chief Baton doubted, becauſe the 
Lord Chief Baron Hale could never be prevailed upon to 
grant it, nor the Lord Montague, to whoſe learning, he 
ſaid, he muſt ſubſcribe; bot by the opinion of the other 
three it was granted. 2 Freem Rep. 99. pl. 109. Trin, 
1687. in the Exchequer, Gaaver v. Fountaine, See 7 Vin. 
Adres eee eee ee 16 ee ee Np 

Where there is a remedy at law for one thing in a bill, 
which is complicated with other matters which Are proper 
in equity, in ſuch caſe equity will determine the Whole 
matter; per Lord Chancellor, 2 Freem. Rep. 58. pl. 64. 
Trial 46866 71599507 25 e een, vol 242 3 

Where there is but onz 'awitm/+. againſt the defendant's 
a»ſaver, the plaintiff can have no decree. Vern. R. 161, 
pl. 151. Paſch. 1683. Alam v. Jour don. 

Where no ordinary - proceſs upon the firſt decree ill 
ſerve for the execution thereof, there mult be a new bill 
to pray execution of the firſt decree' by #' ſecond decree. 
2 Chan, Rip. 127, 128. 29 Car. 2. Lawrence v. Ber- 

Verbal agreement, choogh!. Subſequent to the decree, yet 
ſhall not ay the execution of it, but the remedy muſt be 
hy original bill. 2 Chan. Caſes 8. Mies. 31 Car. 2. 
Wailin v. Walthall. ' ' ' T5 UK 95 

Whenever a decree is entered by' conſent, the merits after 
ſhall never after be erquired into, unleſs there be an ob- 
jection, that the word cenſent be ſtruck out of the order. 
MS. Tab. February 1702. 'Noreot v. Norcot. * 

On a new bill to carry a deeree into execution, the court 
may vary and alter what is thought proper ;, but on à rehear- 
ing, no farther than the petition extends; but if the pe- 
tition be againſt the decree in general, though particular 
reaſons are given, the whole is open; but otherwiſe it is, 
it the petition. be only againſt one or two particulars. Sel. 
Caſes in Chan. in Lord King's time, 13, 14. Paſch. 11 
Geo. 1. Colcheſter v. Colcheſter, ; 0. 4 | 
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* 


188 
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| "The exlo-0f evart 16) that bn appect 7h4 abbele eqn Is 
open; but on a rehearing, oniy ſo much ag J petitioged 


* 


* 
„ 


* 


; apainft;'if afl do not petition, it is open only to 
titionen. 8/. Ca in Chan." i U. 
| Decree may be aherod upon proper application 15% n 
| tera} it is pronounced, without @' rehenring, MS, 7 
to Bacali '#Wecite' figned aud inrolled." G. Ehn. R. 185. 
| Hill, 1a . Floyd'v. Mag. aer - Wag 1 be ** 
to a decree aſter the report confirmed. 'M8. Tab. Ati 
28, 17264'' Parker v. Stau als from the Roll. 
ares to bs made to tlie Lord Chancellor, and Acre made 
' at" the Rolls ni be ſigned 9 of by the Chancellor 
cb 
March 13, 1727. Morſe v. Dubois. | . 
A decret gad by fraud, may be ſer aft by priition, 
: | on : @ _forrior; may. 
ſuch derree be ſet aſide y Bill. 3 Hun, Rep. iid. Paſeh, 
| 1731. Seldet v. Forteſcue Aland. If à decree be obtained 
there ii nb. remeq bit by bill of Fevieew, which malt be on 
"1 


n only to che pes 
none h ce 1 
F v. Colhy,” Oo OO ES 
| May 1725, Faughan v. Blake. No original bill can 
| chfted to ip thi maſter's report; Mall never be objected 

> Aa 
te make thim nerve, of the cat Chancery,” MS. Tab. 
a well as à judgment at law by motion: a fartiori 
and intvllus, ſo that the capſe cannot be reheard, then 
error appearing on the face of the decree, or on matters 


: ſequent tiS&rets, as a releaſe, or a Tectipt difcovered WW 
' 3 n, Ref 32 Trin. 1735. Taylor v. Sharg. © 
. Blath. Con- 3 5 eee ee 17-3 hae 
Deeretals, C Decretaler) Are à volume or books of the 
Canons Lau, ſo called, containing the decrees of fundry - 
Popes; or, à digeſt of the canons of all the councils that 
pettarned to ou matter under ont hend. See Canon Law. 
0 er n Sighifies to bring into order, Mon. Argl. 
: #0) rey v1 p. 43. r IJ . 8 en 8 & . ly 
Dedbaua, Del bane, Sax. An actual homicide; or 
| manſlaughter. Leg. H. 1. c. 85. | Pang ZY, 
Dedi, Ie @ warranty in law; as if it be ſaid in a deed 
or conveyance, That A. B. hath Giver, &c. to C. D. it 
is a warranty to him and his heirs. Co. Lit. 304. Alſo 
dedi imports a power of giving any thing. Hob. 12% = - 
| Dedication-Day, { Feſtum Dedicationis} The feaſt of 
: deditation of churches, or rather the feaſt-day of the ſaint 
and rr of a church; which was celebrated nat on! 
by the inhabitants of the place, but by thoſe of all the 
neighbouring villages, who uſually came rhither; and 
ſuch aſſemblies were allowed as lawful: It was uſual for 
the pes ple to feaſt and drink on thoſe days; aud in many 
parts of England; they ſtill meet every year in vil- 
lages for this purpoſe, Which are days called Feaſs or 
LEE 505 D970U © 075 UN JUG" 219190 
Dedimus Pateſtatem, Is a writ or commiſſion given 
to one of more private perſons, for the ſp-eding ſome act 
appertaining to a judge, or ſome court: And it is grant- 
ed moſt commonly upon ſuggeſtion, that the party who is 
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to do ſomething before a judge, or in court, is fo weak 9 

1 X a INE" ; 1 ” 2.31 1 

that he cannot travel; as where a perſon lives in the i 
country, to take an anſwer in Chancery ; to examine wit- | b 3 
neſſes in a cauſe depending in that court; to levy a fine M0 
in the: Common (Pleas, (Fee Fr. £2 (4 | 1 9 hol 1 Jr 
Dedimus Poteſtatem de Attoznato faciendo, As the 1 


words of writs do command the defendant to appear, Sc. 
anciently the jadges would nor ſuffer the parties ro make 
attornes in any action or ſuit, without the King's writ of 
Detlinuis Poteftatem, to receive their attornies: But now 
by ſtatutes, the-piaintiFor defendant may make attoraies 
in ſuits without ſuch writs." New Nat. F 5, 50. See 
the Table to the 4% Eiit. of the Stat. tit. Artornier, 
Deed, (Fadn) Is an' inſtrument in parchment, or 
paper, but chiefly in parchment,” compreflending a con- 
tract or bargain between party and party; or an agree- 
ment of the parties thereto, for the matters therein con- 
tained: And it conſiſts of three principal points, writing, 
Sealing, add delivery; writing, to expreſs the contents; 
ſealing, to teſtify the conſerit of the parties; and delivery, 
to make it binding and perſect. Terms dt Ley © 
Some have erivimersted” ten things as neceffarily inci-. 
dent to a deed. (1) Writing. (2) Tn parchment Cel. 
lum) or paper. (3) A able-zp contract, (4 By 
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perſon 

a ſufficient name: +{5) A perſon ible tobe c intracted with. 

| (6) By a ſufficient name. (7) A thing to be contracted 
| | ' for. 
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ns interlined, (Fc). For otherwiſe, if it be in any place 


Common law, and ſome by ſtatute; ſome are abſolute, 


| Joint-tenants, tenants in ca. en. diſſifbrs, 


ſiaſtical lands 


bor. (8) Apt words required. by law 
very. Go. 2 85 6. 


” * 


enen b 56 ud ; aq 
wri ing - doth, not Import: a 
be in — — and not chy 
a parol agreement: But a 
may be edel, although it does not mention, 
in the | aning, by or to w whom it - is. made. 1 Ld. 
Raym. 28. | 

At to the: . oriting. of a 4. 41 te waiter. .and; 
form Fas, muſt be, written 2 ſealing and. 
delivery, of it; for if a man apy an 
empty piece of parchment, or —— he: | 
therewithal gives. commandment. that an, obligation or 
other, matter ſhall de written in itt which: ie done 
accordingly, yet this will. not make it, a, geod deed. 
Co. Lis. 171. Perk, S. N 119. wen abr ts 


136, Fre tet 4,1 
A deed may be written in any Bede dd ent, court 


or Roman hand 3 or in any 4 148 In Latia or 
French, and is as good as,a deed written in Enghoand in 
a ſecretary. band. 3 Co. 111 l 14 1 
If there be any alteration, raſure, or interlining made 
ig any part of the deed before the delivery of it, this will! 
not hurt the deed, V2 $ 43 $>% v8% Ba dees e 
 L in ſuch caſes it is policy, to make a memorandum. | 
of i pon the back of the deed, and to give the witneſſes 
notice of it, (this 9 5 now uſually done in the atteſtation.of || 
the deed; thus: Scaled, and geliuered, the wuerd ring 


ue. leb dekee And | 


g 


; 


| 


material, as in the name of the grantor, grantees in we: | 


proved to be done before . the. ſealing. aud-dehvery of 
it, - eſpecially if it be a deed poll, it is — Joſpiciout. 
Co. Lite, 37s 225. Perk. S. 125. 126. wen 128, 


1515 may be written either j in 2 piece fol ve — or 
parchment, or in a paper or 7, parchment fewed, in a book. ö 
Bro. Oblig. 67. Ce, Lit. 137, 139. | Bot, * dene or: | 
ase ad in and caſes by fla ped, $1001 
\ "al 1h 46G 34 


; 54 to le parties comratiing. n 
It is to be obſerved, That ſome perſons are diſabled by: 


4 4 


W 


4¹ tel the rnamings ant diſcription of "the" paſs 22 
perſons in dexds; 

xl v3. fo 1946-215 1 — u N A a een 

The names of che parties „ 00 dit. by 
tinguiſh, perſons,. and to. make the perſon intended cer. 
. tain;//and-therefore it is. ſaſe to deſcribe abe perſon in- 
tended by his true and proper names — and ſur- 
name: and if it be ao corporation, by the true name 
whereby, i it was made ; yet miſtakes in ibis, unleſs they 
he very poſs, will Rage t hurt, aibil facit ror nominis cum 
4 cor gore ulſt. 2 44“ 2 Bulſt. 9055 303. 
Co. Lit, 3. wel 6 36, {14334 & 

„But if the name of boptilm or 24 —. be RPA as 
Je far Themas, Ec. this is dangerods. Moor 407, 
897. And ſee 2 Buff. 70, Pera. ſo 39. 0 ig 


lt is alſo prudent; to add the addition 1 hack party, as 


to· the place of rofidence, with his or her e Men, 
OF, 85261 04-03 wid da oil 11. gt 
ere are many deſcriptions of grantors and grantees ; 
jour i end names of: baptiſm and. ſurnames,” and the 
names f Corporations, or bodies politio or corporate. 
Names of gdignities; office, and the like. And theſe: 
(ol boch ſorts) l admit a deſeription made good by re- 
putation. And fo ſo land. will paſs to one, by the name of 
eee is a bafends ſa to one by the nume of a aufe, 
o is at a wife, 27 Ed. 3. 85. Bull. 8-4 they be' 
ape known by that name. Heb. 322. 
There muſt be ſuch a perſon 7s ee at: the time of the 
| deed made as is named, and he muſt be able to give, 
and capable to receive that which is given or granted by 


limiting « of Fas eſtate, or. the like, and, it cannot be. | the deed. 1Plowwd. 345. Co. Lit. 2, 3. Perk. 43, 52. 


And. therefore if an Annuity be granted to the right 
| heirs of J. S. he being then living, this is void; for 
there is nne n. woo can n whilk& d Hives, Perk. 


am 742. OVERS. N | 
Ee . _ of 4. a B, and ey have.no iſſue 


yet born. Cro. Car. 2 . 1 0 
If a man gets another name by common ho thas: TH 
rigbt name, and be is known by his other name; his deed 


made. by this other name may be * ns Co, 98. Co. 


S Lit. 3. Perk. %. 41. * 


The miſtake is leſs _— 3 any other part 


of, the deed, or ſome other addition, ſhall: make the 


perſon intended certain. n 36. yy Lan, 8K Perk. 


and ſome are /ecundum quid only; as in caſe of infants, | J. hi 1 | 


feme coverts, ideots, perſons | xox compes mentis, Aliens, 
tenants in tail, ecclefialtical perſons, and others, ſome af 
which may not make any deeds or eſtates by them at all; 
others but ſo and ſo limited and pine ge = 32 Hen. 
8. cap. 28. 

Diſabilities to make deeds, . nech amongh- 
perſons of non-ſane memory, infants, | aliens, women 
who have huſbands, men who. have wives, Sc. per- 
ſons born deaf and dumb, perſons attaint of trea- 
ſon, or felony, or, in a premunire,. clerk, convict, tenant 
in tail, eccleſiaſtical perſons, as biſhops, parſons, and 
the like, with reſpect to lands, &c. they hold as ſuch, 


diſſeiſſees, Sc. 

And this in ſome of them i is in part, and — — 
but 1 3 others of them, it is abſolute, univerſal, and per- 

tual, | 
"I who has but an eftate-tail 5 in land, can only make a. 
leaſe of it for his own life by deed, or ſuch a leaſe as is 
within the Stat, 32 Hen. 8. c. 28. | 

Eccleſiaſtical 22 cannot make a leaſe of their eccle- | 

or longer than their pwn lives, or ſuch a 
leaſe as is warrantable by the ſtatute of 13 Elix. cap. 10. 
and 1 Jac. 1. cap. 3. and others. 

And he who has only an eſtate for his own or another's 
life, or a leaſe for years of land, may give, grant, or 
charge it at his pleaſure for ſo long as bis eſtate laſts ; 
and it will be good to all purpoſes, and againk all per- 
ſons for that time. 

And a man who has an eftate in land to him and 
his wife, and bis heirs, may make what eſtate he will of 
it, and this will be | againſt all but bis wife, and 
that for her life only, 7 Co. 12. Co. Lit. 42. Piri. 
"+ 182. | | 


Wah 29 to | the ca vag, Fa 155 perf” to be contrated 


aun. 
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"All an male or fake, occlefabical or temporal, 


and all bodies natural or politie, are capable to take by 


grant, or to be contracted with, unleſs diſabled by their 
being non compas mentis, c. as before, as to the diſabili - 


. grant, Se. 
he King, for the 0 of his perſon, js diſabled 


. take by deed in ais; and therefore if a feoffment be 


made to him there, and livery of ſeiſin be made upon it, 
this will be void; but he it to rake by \matter of record, 


which is of a bigher nature than a deed. F:tz. Fait and 


Feoffment 21, | 
_ Leaſes made to bim by: colleges, doana and chapter, 
or any other, having a : p_ or eccleſiaſtical living, 


againſt the ſlatute 13 Eliz, c. 19. are reflrained by the 
ſame act, as well as leaſes made to common periods. 5 
Co. 14. 


If a leaſe i is ds to huſband and wife for their lives, 


the remainder to the hei:s of the ſurvivor; this is a. good 


remainder notwithitanding the uacertainty. Godb. Caſe, 


167% 
If a leaſe be made to the ld habendum to the wiſe, 


the habendum to her is void, for the is a ſtranger to the 
Prone of the deed. 3 Leon. 32, 33» 34+ 


; Concerning the name of the grantee : 

n! is to be — That grantees, Sc. muſt not only 
be perſons in being, and capable to]take by grant, &c, 
by the name in the deed. mentioned, but they mult alſo 


be ſufficiently named and deſcribed one way or other, - 
e 


* 


= 


 # 


| without any other name. Co. Lit. 3. Bulſt. 21. 


. cottages, lands, meadows, paſiures, woods, moors, marſhes, 
furzes, heaths, mines, quarries, and the like; and ſome 


or ſurnames, wherein notwithſtanding. there may be am- 
biguity of a gift or grant to my ſon John, 


ment, which Jobs is meant. | 
dignity, office, or the like; as the Earl of Her:ford, Lord 


Treaſurer, and the like; And this will admit of a de- 
ſcription made good by reputation, though not by truth. | 


grantee by his known name, but by ſome other matter, 


or other certain part of a manor or of land, by the name 
Co. Lit. 190. HI) | a 


Dyer 84. 


aſſignable over in infnitum. But theſe things may not be 


Grant, 145. Pert. F. 87, 91, 


[ 
he may grant over parcel of it. 0 | 


deed of the ſame thing may be made. 


© 


- 


8 | " ; 
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be Rimfelf, and not a firanger, muſt take by the deed ;| | 
- and ſome that cannot grant or give, yet; may take or re- 
ceive. And à grant made to two, three, or twenty ſuch 
Perſons, is 1 
If a grant be in all other reſpects well made, except 
' the omiffion of the name of the grantee, if he does not 
' expreſs who ſhall take by it, it is void, 

There are divers ſorts of names and nominations of 
perſons, or bodies politic or corporate, that may take, 


whercof there are divers ſorts; as firſt, the proper names 


aving two 
of that name,) perhaps, it may be made good by an aver- 


ad 44 


There are alſo other names or 1 ad by ſome 


2 


27 Ed. 3. 85. Bu. 3, And ſee Ante. 5 
But the ſafe way in the caſes of common perſons is, to 
name the parties grantor 9 grantee, &c. by their names 
of baptiſm and ſurname, Qc. Co, Lit. 3. 5 
For where the grant intends to deſcribe the perſon of 
the grantee by his proper name, and omits or miſtakes his 
Chriſtian name or ſurname; commonly the deed is void, 
unleſs there be ſome ſpecial matter to help it, 
And yet if the grant does not intend to deſcribe the 


there it may be good, by a deſcription of the perſon, with- 
out either name of baptiſm or ſurname. Co. Lit. 3. 
A biſhop by the name of biſhop of Londen, may take 


— x 


A. 1a tbe thing to be contrafied for © 


All cer portal and immoveable things, ſuch as are ſaid to 
lie in livery, as honours, iſles, willages, manors, meſſuages, 


- 
* 
: 


tncorporeal _ that are incident and appendant to them, 
are grantable from any man to another man in fee-6mple, | 
fee-tail, for life or years at firſt, and tranſmiſſible and 
aſſignable afterwards by the grantee thereof in igſnitum 
at pleaſure, ' Co. Lit. 20. | EE 

A grant' may be of a WORD: third, fourth, or fifth, 


of a third, fourth, fifth, or other certain part, and good. 


So of a third or fourth part of tithes, and the like. 


And all incorporeal things, ſuch as are ſaid to lie in grant, 
as rents and /erwices; and of theſe not only ſuch as are 
reſerved upon any eſtate made of land, but ſuch as are 
granted out of land, ſeigniories, commons, vicarages, 
udvowſons in groſs, eſtovers, dignities, ways, waters, 
6ſhings, franchiſes, ferries, leets, waifs, eſtrays, and 
ſome offices. All theſe and the like things are grantable 
by one to another in fee-ſimple, fee-tail, for life or for 
years at firſt, and de nowo, but they are grantable and 


by deed. Co. Lit. 144. Fits. | 
103. Bro, Grazt, 3. 3 

„ 6 „ 25 6: hen Went fe 26 es 

And if a man has a rent reſerved on a particular eſtate, 


granted otherwiſe th 


And: of whatſoever à fine may be levied, a grant by 


A grantof an acre of land covered with watery is good. 
Co. Lit. 4. een bie 1 ˙Ü w 

Rents 150 ſervices reſerved upon any eſtate, und rents 
granted out of land (it is ſaid) are grautable over in in- 
nitum; but one may not grant rent out of a rent, dor may 
one grant over a rent which he bas till he has ſeiſin of it, 
Perk. f. 88, 89. * Bro. u en Nenne P49" 5 c 


1 


3 h With regard to the word ; | s requifite in 4 dted: | N 
They depend upon the eſtate intended to be conteyed. 
If a man would purchaſe land or tenementj in Fre: ſimple, 


1 
. 
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Laue ar i bold to bin und 16 fir biirty for theſe words; 
his hiirs, {only make the eſtate of inbetitance; in 4 
feoffments and grants: But this iy to be underſtood of 


. | natural bodjes ; For if lands be given to a ſole body poli- 
tic gf corporate, (as to 4 biſhop,” parſon, vicar; maſter 


of an hoſpital, Wc, there, to give him an eſtatt of in- 
- betitance in his politic or cor pbrate capacity, be mult uſe 
theſe words, To haus and 76 hold to bim and his | ſaces/fors. 
CC 
II an eſtate. ni! is intended to be created; the words 
muſt be, To Baue ani tv bold to bim and to the beiri of bis 
%% . are 80s 
The necefſi:y of the word heir or /accefſors, as the: caſe 
requires, is cherefore abſolutely beceffary in conveyances 
of eſtates of inheritance; for if à man purchaſe lands #y 
theſe words, Jo have and to hold to bim for ever, he has 
but an eſtate for term of life, See Co. Lit. B. 6. &c; 


* 


Ai to ſealing aid delirery © 


out ſignihg ;* for the ſeal is the eſſential part ↄf the derd: 
But it is uſual to have deeds ſigned; and there muſt be 
witneſſes to the ſealing and delivery; who are to indorſe 
or under-write their names thereon. 1 . 7. 10 Rep. 
93. The F/ening is of great uſe, for the ſubſcribing wit- 
neſſes to the deed may be dead, hen proving their death, 
and the hand=writing of thy party executing the deed, will 
be ſofficient to eſtabliſh the ſame. If a writing is not 
ſealed, it cannot be a dd. 3 Taft. 169. 5 Rep. 23. 
See farther,' 2 Rep. 3. 2 Rel. Abr. 28, 12 Rep: 90. 
Heb. 96. If another perſon ſeal my eld, and I take it 
after ſealed, and deliver it as my de; it is held to be good. 


Pert. ſe. 130. See C Lit. 171, | . 
If two make a derd, and one of them ſeals. it at one 
time, and the other at another time; this is as good as if 
they ſealed it together. Lane 32 F404, 543 
If I have ſealed my ed, and after I deliver it to him to 
whom it is made, or to ſome other by his appointment; 
and ſay nothing, this is a good delivery: + 1 
So if I take the deed in my hand, and uſe theſe, or the 
like words, here take him; or, this will ſerue; or, I d.. 
liver this as my deed; or, I deliver him you; theſe are de- 
liveries,” . Sift Saf BE 
So if I make a deed of land to another, and being upon 
the land, I deliver the de to him in the name of ſeiſin of 
the land; this is a good delivery. ' + + 
So if the deed be ſealed, or lying in a window, or on a 
table, and T-uſe-theſtor-the like words, There be is, take 


| it as my dee: This is a good delivery, and perfects the 


deed; for, as a deed may be delivered by words without 
acts, ſo may it alſo be delivered by acts without words, 
9 Co, 137. Dyer 167, 192. G. Lit. 36, 49. 35 . 
pl. 6. Contra, if the party to whom made takes it with- 
out any act done purportiug to be a delivery. But where 
parties have come for the purpoſe and done every thing 
but delivery, it has been adjudged a good delivery. Cro. 
Eliz. 71 1 Leon. 140. Dt Wink A” 

© Regularly there may not be two deliveries of a deed, for 
where the firſt doth take effect, the ſecond is void Unleſs 
it dnn the deed is delivered to a ſtranger as an gſcroco; 
or, Ahen a gerd, good at firft, becomes void afterwards; 
or, a feme covert "ſeals a deed, and after being ſole de- 
livers it again, We. Pert. eZ. 154. Co. Lit. 48. 5 


The delivery of any deed may be alledged at any time 
after the date; but not before. Dyer 318. A deed may 
be good without all the orderly, and formal parts; but 
without delivery by the party himſelf, or bis attorney law- 
fully authoriſed, to the party to whom made, ot ſome 
other to his uſe, it is no deede Aud the delivery may be 
either abſolute or on condition. 1 If. 35, 2 Rep. 5. 
Of deeds there are two ſorts, '!dreds indented, and deed; 
poll; which names privcipally ariſe from the form of 
them, the one being cut in and out at top, dentwiſe, and 
the other plain: that is, ſhavedgcloſe, from whence it 
takes the name of deed poll, See Blacl. Com. 2 V. 206. 
A deed poll is ſaid to be a deed teſtifying that only one 
of the parties to the agreement hath put his ſeal to the 


it behoves him to have theſe worde in his purchaſe, To 


ſeme, where ſuch parey 1s the principle or only perſon, 


o | * - whoſe 


A deed ſealed and delivered, it is faid; may be good with: - 
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whoſe conſent ot 3& is heceſſary to ibe ds: And it jg 


therefore a plain deed, without indenting, and is uſed 
when the vendor, ſot example, only ſeals, and there is 
no need of the vendee's ſealing a counterpart, becavſe 
the nature of the contract is ſuch, as it requires no cove- 
nant from the-vendee, Sc. Co. Lit. 57. 
The ſeveral parts of deeds by indenture, are belonging 
to the feoffor, grantor, or leſſor, who have one; the fe- 
offee, grantee, or leſſee, who have another; and ſome 
ether perſons, as truſtees, a third, Cc. and the deed-poll 
which is fingle, and of but one part, is delivered to the 
feoffee, or grantee, Qe. | | | 
All the parts of a deed. indented, in judgment of Jaw, 


make but one intire deed; but every part is of as great 


force as all the- parts together, and they are eſteemed the 
mutual acts of either party, who may be bound by either 


part of the ſame, and the words of the indenture are the. 


words of either party, Cc. But a deed-poll is the fole 
deed of him that makes it, and the words thereof ſhall 
be ſaid to be his words, and bind him only. Plow. 134, 
421. Lit. ſee. 370. 1 9885 
There are other divifions of deeds; ſome are ab/olute, 
and ſome conditional; ſome inrolled, and others not in- 
rolled; ſome concerning the realty, ſome the perſonalty, 
Sc. and ſome have in them matter of gif? or grant; and 
others matter of diſcharge, 
There are ſeveral kinds of deeds, by which lands paſs 
from one man to another; as of bargain and ſale, ſreff- 
ment, leaſe and releaſe, indentures to lead the uſes of fines 
and recoveries, ſeitlements, leaſes, aſſignments, exchanges, 
mortoages, c. And deeds have ſeveral formal parts, 
Viz. 7 be premifſes, habendum, reddendum, condition, co- 
.aenants, warranty, date, ſealing, c. The premiſſes ſet 


forth the proper names of the parties, with their addi- 


tions of place and quality; and comprehend the cer- | 
thereof on the back of the deed, teſtifying its being done 


tainty of the lands and tenements to be conveyed, with 
the conſideration of the deed, as money, natural love, 
Sc. the premiſſes alfo contain the exceptions, if there be 
any, out of the land granted; as of timber, mines, Cc. 
and in many deeds there may be an occaſion of a recital 
of former deeds in the premiſſes, particularly in aſſign- 
ments of leaſes, mortgages, Se. 1 | 

The babendum names the certainty: of the eſtate granted, 
for what time the grantee is to have it, and to what uſe: 
and it ſometimes qualifies the eſtate, fo that the general 
Implication of it; which by conſtruction of law paſſes in 


the premiſſes, by the Babendum may be controlled; but 
not if the eſtate is expreſſed in the premiſſes. Likewiſe 
an babendum may explain the premiſſes, to prevent wrong; 
and ſometimes the premĩſſes are thereby enlarged. A free- 


hold cannot be granted by deed with babendum at a day 
to come: and a deed or leaſe, Babendun from henceforth, 


includes the day on which it was dated: but babendum a 


die datus excludes it. 
The reddendum is that clauſe in the deed which reſerveth 


fome new thing to the grantor; as rent, ſuit, ſervice, Ic. 
.and is uſually made by the words yielding, paying, doing, 


Dc. A leſſor cannot reſerve to any but himſelf, bis heirs 


and executors, Fc. nor eau he reſerve to himſelf parcel 
of the annual profits, fach as the herbage of the land; 


for that would be repugnant to the grant, it being a part 


thereof. | Ft. 8.9 29 

Conditions and covenants in deeds are for the holding 
or not holding of the eſtate granted, on performance of 
ſome act: and a condition relating to a real eftate, is a 
quality annexed by him that hath the eftate, intereſt or 


right in the ſame, whereby the eſtate granted may be 


defeated, enlarged, or created, upon an uncertain event. 
Conditions are expreſſed by theſe words, vix. upon Con- 
dition, Provided, do that; &e, and Provided always, and 
it is covenanted, is 4 condition,” by force of the proviſo, 
and a covenant, by virtue of the other words; though 
ſometimes a proviſo ſhall amount to a covenant, and ſome- 
times be taken for a limitation, exception, reſerwvation, ar- 


planation, Ac. | FS 
The warranty in deeds is to ſecure the eſtate to the 


grantee and his heirs, He. and is a covenantrreal; annexed 


to the land granted, by which the grantor aud his heirs, 
are bound to warrant the ſame to the grantee and his beirs, 


and that they ſhall quietly hold and" enjoy it 3 or upon 
" 3 1 
. 


— 


a. 


, 41 3 ks 
©. | 2 
D E E 


voncher, Ct. the grantor. ſhall. yield other lands, to the 
value of what ſhall be evicted. Where a feoffor grants 
away oll his eſtate in the land, and is not bound to 
rant the title, but the feoffee is to defend it at his — 8 | 
the-feoffee ſhall. have all the deeds, as incidents. to the 
land, although not granted in expreſs. worde: bat where 
the feoffer warrants the land, it is otherwiſe: the ſeoffor 
ſhall have them to defend the title; and the feoffee muſt 
truſt to his warranty, and have only ſuch deeds as concern 
the poſſeſſion, tec, ©: 87 | | n | 4 

In wit whereof, Nc. aſcertains the date of the deed; 
and is as well part of it, as what is written before, 1 J. 
6, 47, ꝛ0l, 365. Plowd. 152: Wood's Infl. 224, 225, 
We. 1 Nel}, Abr. 624, Cc. Deeds of bargain and ſale 
are to be iarolled, by Stat. 27 Hen, 8. c. 16. A copy of 
a bargain and ſale inrolled ſhall: be as ſufficient as the 
original deed, by Stat. 10 dan. c. 18. /e@. 3. But eſtates 
in fee are now generally granted and conveyed. by inden- 
tures of leaſe and releaſe. And all deeds are to be regi/ered 
in the counties of York and Middle/ex. Stat. 2 & 3 Ann. 
c. 4+ 5 Arn. c. 18, 6 Ann. c. 35. 7 Ant. c. 20. 8 Geo, 2. 
c. 6. 25 Ges. 2. c. 4. And it is much to be wiſhed 
that regiſters were univerſally eſtabliſhed throughout the 
kingdom. 90h 755 TIEN 

In deeds, the confederation is a principal thing to give 
them effect: and the foundation of deeds ought always to 
be honeſt, That a deed was executed upon a corrupt 
agreement, / debors the deed, may be averred in pleading. 
See the caſe of Collins and Blantern, a new and very pecu- 
liar eaſe. JWil/. Rep. par. 2. fo. 341, Cc. The plea 
was ſettled both by Mr. Serjeant Heir, (now Lord If 
Ford, Chancellor of Ireland). and Mr. Serjeant Gn. 
Falſe Latin, or falſe Engliſh, will not make a deed 
void : but raſure or iaterlineation in a material part, will 
render the ſame void; unleſs ſome memorandum be made 


before ſealing. 1 Rol. Rep. 40. If words are blotted 
out in a deed, by a grantee or leſſee himſelf, although it 
be not in a place material, it will make the deed void. 
Dyer 261. This muſt mean after execution. 
It has been adjudged, where an eſtate cannot have its 
eflence without a deed, there, if the deed is raſed. in any 
material part, after the delivery, it makes the eſtate void: 
but if the eſtate may have eſſence without a deed, then, 
notwithſtanding it is created by deed, and that deed is 
2 ſhall not deſtroy the eſtate, but the deed. 1 Ne. 
. 25. * 2 10 | 
When a choſe in action is created by deed, the de- 
ſtruction of ſuch deed is the deſtruction of the duty it- 
ſelf; as in caſe of a bond, bill, &:, though it is. not ſo, 
where an eſtate or intereſt is created by a deed, 3 Salk, 
120. * 10 VE 
If a deed be ſuppreſſed, on proof made that it came to 
the party's hands, and of its contents, the perſon injured, 
will have the ſame benefit to hold the 1 as if the 
deed could be produced. 2 Fern. Rep. 280. A perſon 
committed for burning a deed, ſee 2 Fern. 561. 4br. 
Caf. Eg. 169. An indorſement on a deed, at the time of 
the ſealing and delivery, is a part of the ſame: but if 
an indorſement be after the delivery, it is a new deed. 
Mod. Caf, 237. eee, eee 
Deeds, if fraudulently made; when got by corraft 
agreement, as on uſurious contract; and when made by 
force or dureſs, c. are void: ſo they are for uncertainty, 
and by reaſon of infancy, coverture, or other diſability 
” the makers, Sc. 2 Rol. Abr. 28. 1 If. 253. 11 
th, 27. 7 e ae 
A deed may be good in part, and void in part; or 
againſt one per ſon, and void as to another: if all 
the parti of a'deed made by law ſtand together, no one 
part ſhall make the whole void. and if a, deed; by any 
ion of law be conſtrued to have /egal operations. the 
lawwillnot make ic utterly/void, though it may, nat ope- 
rate according to e the deed: alſo the law 
will tranſpoſe and marſhal clauſes in deeds, to come at 
their.true meaning; but nat to.confound them. Where 
the words of a deed may have a double intendment, one 
 anding with law, and: the other cantrary. tu it ; the in- 
tendment that | h with law ſbell, be ten. 1. Lil. 


Abr. 421. 1 fl. 40, 27. 1 SA, steh. ien 
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ft There are four on 3 by | 
1. That they may be beneficial to the taker. 2. That 
where the words may be 
F mall never be ' vo 5 3. . | 
according to the intention of the parties, and not other- 
wile; and the intent of the parties ſhall take effect, if it 


may poſſibly ſtand with law, 4. That they are to be 
conſonant to the rules of the law. And deeds ſhall have 
a reaſonable expoſition, without injury againſt the grantor, 


to the. greateſt advantage of the grantee, They are to be | 
expounded upon the whole, and if the ſecond part con- 


tradicts the firſt, ſuch ſecond part ſhall be void; but if 
the latter part ex pounds or explains the former, which it 
may do, both of them ſhall land. Plonud. 1 60. Raym. 
142. 6 Rep. 36. 1 Inft. 313. 1 Rol, Rep. 375 

The firſt deed of a perſon, and laſt avi/l, ſtand. in force. 
In deeds indented, all parties are eſlopped, or concluded, 
to ſay any thing againſt what is contained in the deed. 
1 Iaſi. 45. And where a deed is by indenture between 


parties, none can have an action upon that deed, but he | 


who is a party to it; but where it is a deed- poll, ope 
may covenant with another who is not a party to it, to do 
certain acts, for the non-performance whereof he may 
bring an action, 2 Zev. „ OL 4s | 
Where a man juſtifies title under a deed, he is to pro- 
duce the deed: if a deed. is alledged in pleading, it muſt 
be ſhewed to the court, that the court may judge of the 
validity of it, and whether there are ſufficient words to 
make a good contract; and when it is ſhewn to the court, 
the deed ſhall remain in court all the term, in the hands 
of the cas breviam; but at the end of the term, it ſhall. 
be delivered to the, party. If the deed is denied, it muſt 
remain in court till the plea is determined. 10 Rep. 88. 
Mood 23 5. A deed ſet ſorth with a profert hic in curia, 
remains in court in judgment of law all that term; and 
any perſon may, during that term, have benefit by it, 
though he hath it not ready to ſhew; the adverſe party 
may take any advantage by the deed that it will afford 
bim. & Rep. 74. 1 Nell. 625. % \ | 


undy for the expoftion of % 
| 


That 5 words be conſtrued 20 “. 


# * af — 
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away any ted, or fallow, deer, from any parks, Ae, fhall 
be iable to N 204, {is vi . n "ate. 
be Stat 374 f of M. 6. 19, ioflifts A penalty pf 
of opjayful hupci and cop ng of any tieers 
30 J. for taking, wounding, 1 
diſtres :; which 15 to be divided into three parts; one N 
of to go to the ibformet, another to the poor, and the g- 
ther to t e owner of the deer; and if no diftteſs can be 
bad, the offenders ſhall be impriſoned a year, and ſet on 
.the pi r %: 5 
-: Pulling down pales or dalle of parks, ti, where d 
are incloſed, by this act is puniſhed with three months 
impriſonment: and the offences. are detetminable 
juſtices of peare of the county where committed. Al; 


by 5 Geo. 1. 15. 28. Perſons guilty of deer-Realing 


may be indicted before a judge of goal delivery, and in 
that caſe be tranſported; to the plantations for ſeven 
years: and perſons otherwiſe convikted before they are 
diſcharged, are to enter into a bond of 30 J. Penalty, to 
the perſon injured for future good behaviour; keepers of 
parks, killing deer without conſent of the owners, incur 
a forfeiture of gol. and others pujling down walls and fences 
of parks, are ſiable to the pena lijes iaflicted by 3 U 2 
& Mz; . 18. for killing of deer. . 
.. Thus flood our 1aws till the great inſolence of the 
Waltham Blacks made a further proviſion neee ary, when 
by Stat. 9 Ges. 1. c. 22. ĩt was enaQed, I hat if any perſons 
armed with ſwords, fire - arms, or other weapons, and 
having their faces blacked, ot being otherwiſe, diſguiſed, 
ſhall appear in any foreſt, park, Sc. and unlawfully hunt 
or kill any deer; rob any warren, c. or ſhall ſet fire to 
any houſe, or. ſhoot at any perſon in a dwellin g-houſe, or 
other place; or fend any _ without a name ſubſerib 5 
or with a fiftitious name, demanding money of any per- 
ſon, Se. they ſhall be guilty of felony without benefit of 
clergy: and 501. reward is given for the apprehenſion 
of the offenders. This ſtatute is continued for five years, 
by 12 Geo, 1+ cap. 30. and made perpetual by 31 Geo. 2, 
Co 42. | | . 


. o HUL 34 8 808% fgets 2479 nts mo cd bog i 99. 
But now the deed is not actually brought into court, | Perſons convicted a ſecond time of hunting, or taking 


but generally remains in the hands of the party's attor- 
ney, who gives oyer and copy of it to the attorney of the 
other party, if demanded--: 4 tg wc | 
Deeds ſealed and delivered cannot be, pleaded, c. if 
not /amped according to law. 5 6 V. & M, cap. 21. 
The indenting is now conſidered as only matter of ſorm, 
and many deeds are called indentures, beginning with the 
words, Thi indenture, though not actually indented. 
Beſides, there are articles of various kinds which do not 
begin with theſe words, and yet are called deeds or arti- 
cles of agreement, Ic. and that is good in law. A deed- 
poll commonly begins thus: To all people 10 whom theſe 
preſents ſhall come, Sc, Or, Know all Men by theſe pre- 
fents, &c. See Accompliſhed Conveyatcer, Vol, I. Edit. 2 
Deeds, Healing of, At Common law, bonds, bills, 
and notes, which concern mere cheſes in action, were held 
not to be ſuch goods whereof larceny might be committed : | 
but by Stat. 2 Geo. 2; c. 25. they are put upon the ſame 
footing, with reſpect to larcenies, as the money they were 
meant to ſecure. Bal. Cm. 4 Y. 214. 
Deemſters, (from the Sax. dma, a judge or umpire) 
Are a kind of judges in the Ie e man, who, without pro- 
ceſs, orany charge to the parties decide all controverſies in 
that iſland ; and they are choſen from among themſelves. 
Cam. Brit. IN v 355310 SADR 19 T9 YU IO H |} 
Deer-feld, A park or der- feld z. Sax. deer, fera, and 
ald, flabulum. Cowel, © rA 
Deer hapes, Are engines, or great nets. made of cords, 
to catch deer; and no perſon not having a park, c. ſhall: 


away deer in unineloſed fore 


= 


Ec, or coming armed 


with an intent to hunt or take them, who ſhall beat or 
wound any keeper, Cc. ſhall be tranſported for ſeven 


years. 10 Geo. 2. c. 32. Before the charta de forefta, 
9 H. 3. to hunt the King's deer, in any. foreſt or pa 
was felony; but that charter ordained, that hp err 
loſe either life or member for killing the King's deer. 
2 Rol. Rep. 120. The hunting in any foreſt, 55 with 
viſors or painted faces in the day. time, or in the night 
with or without ſuch viſors, if the party conceal the ſame, 
it is felony by Stat. 1 H. 7. c. 7. So that we may . 
ſerve, there is ſome agreement between our antient laws 
and modern ſtatutes. A perſon. was convicted on the 
ſtatute of deer-ſtealing, and it appearing, by the cog- 
viction, that the deer were not ina park a, T. 
upon motion in B. R. the conviction was quaſhed. 4 
9 H. 3. Mad. uft. 161. A conviction of deer-llealing 
may be removed by certiorari into B. R but the party 
doing it is to give bond in the penalty of 60/, FE juſ- 
tice of peace beſore. whom convicted, to proſecute. ch 
certiorari, and pay the forfeiture, due by the convidtion, 
or render- his perſon in a month after the conviction, con- 
firmed, Cc. 5 Geo. 1. c. 18. e, 28. See Game. Pu 
De elſendo quietum de Telonio, Is a writ that lies 


4 

: 

* 4 * 
4+ 


for thoſe who are by privilege free from the payment of 


toll; on their being moleſted therein. F. V. A. 226. 
De exvenũs mjlitum, A writ commanding the the. 

tiff co levy, the expences of a 4night of the . 

tendance in parliament, being 4, ger diem b ſtatute: 


keep any of theſe pets, under the penalty ol 40 90 month. and there is à like writ de expenſis civium h Jurgenfum, 


Stat. 19 H. 7, cap. 11. 5s. $1 #1 r 
Deer⸗ſtealexs. There are ſeveral laws, for the puniſh- 


%. » - 


FN of deer-Healers 3 45 by 3 Jab. Id c. ig None ſhall; |. 
ill or ghaſe any deer, in any park In an 


pain of ſuffering three months impriſonment, and tg pay 


treble damages; pay of es ut 401, pen ars in f ob; a erown, and hath no, lawful right to che ſame;” in 

Je. are hot tod uſe” avy |; which ſenſe it is oppoled.1to a King de jure, who hath 
gun, bow, dog, Sc. to kill deer and their: ganz We. righe ton crowns; but is out of poſſeftan. 3 laf, 7, 
may be taken from them. By the ng Car. ach. 10. It |. Defamation, Cagamatis Is when a perign 
1s ordained, That whoever hall courſe; kill, hunt, or take — wards of another, or of a magiſtr 


lands, or worth 2004; in,goods, 


Std A e to leyy 2 per. diem, for the expence 


| of every citizer 
and burge/s of parliament... Stat. 23 Hen. 6. cap. 11. 
4 n 16 ann A AP 4 ON. ” 69 : 
De fadio, /Signifies a thing actually done; that is do! 

indeed. A King de fa&o 2 . in actual genen 
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| whereby they wo lnjerel in / their repatarion ; for which 
the party offending hall be puniſhed "according to the 
nature and qualicy of Rie | 
on the caſe at Common law, ſometimes 
| ſometimes by the ecclefiaſtical laws. n 
_  "Defaniation is alſo puniſhable by the ſpiritoal courts z in 
which courts it ooght to have three incidents,” vis. Firf, 
It is to concern matters ſpiritual, and determinable in the 
eccleſiaſtical courts ; as for calling a man heretick, ſchiſ- 


by Ratute, and 


matick, adulterer, fornicator, e. Secondly; That it be 


' matter ſpiritual only; for if the a&/ama7zion concern any 
thing determinable at the Common law, the eccleſiaſtical 
' Judpes mall not have conufance thereof. And Third, 
Although ſuch f afin be merely ſpiritual, yet he that 
is defamed cannot ſue for damages in tbe ecclefiaſtical 
courts ; but the ſuitought to be only for puniſhment of the 
fault, by way of penance. Terms de Ley. See Adion on 
the Cafe for words, alſo Probibition. © ; 
Dekault, (Fr. fat, Is commonly taken for son- 
appearance in court, 0 
to any omiſſion of that which we ought to do. Brad. lib. 
5. trad. 3. Co. Lit. 259. If à plaintiff makes fun! 
in appearance in a trial at law, he will be nonſuited; 
and where a defendant makes defaz/t, judgment ſhall be 


had againſt him by default. In action of debt upon 


bond, if the defendant pleads a releaſe, and iſſue is there- 


upon joined, if at the trial the defendant makes fault, 
the plaintiff may pray judgment by default; becauſe by the 
plea the duty is confeſſed, and therefore no inqueſt need be 
taken by default : In fact the jury find for the plainniff on 
the iſſue joined. If the defendant plead Nen eff faQum, 
by that plea the duty is denied, and therefore the plaintiff 
' muſt prove the bond, whereupon he will be intitled to a 
verdi& for the penalty, with coſts of ſuit. In treſpaſs, if 
the defendant plead a releaſe, and then make defau/?, the 
Plaintiff cannor pray judgment by defaz/t ; but an inqueſt 
is to be taken becauſe damages are uncertain. 1 Salt. 216. 
The plaintiff proves his cafe the ſame as if Not guilty had 
been pleaded, and the jury then give ſuch damages as they 
_ uy 7-55 IR 
"Tenant in tail, tenant in dower, by the curteſy, or 
for life, lofing their -lands by default, in a frecipe guod 
reddat brought againſt them; they are to have remedy 
by the writ "quod ei deforciat, Sc. Stat. Weſtm, 2. 
e. 4. And in a guod ei deforciat, where the tenant joined 
iſſue upon the mere right, and the jury appearing, the 
defendant made default ; it was adjudged, that in ſuch 
caſe final judgment ſhall be given: bur if the tenant had 
made fault, it would be otherwiſe, for then a perir cape 
muſt iſſue againft him, becauſe it may ſo happen that he 
may ſave his Aft. 1 Nel. Abr. 627. By default of a 
defendant; he is faid to be generally out of court to all 
purpoſes, but only that judgment may be given againſt 
4 can be afterwards” given for the 


bim: and no judgment can be 
defendant. bid. 628. | 
Wen two are to recover a perſonal thing, the default 
of one is the default of the other: contra, where they are 
to diſcharge themſelves of a perſonalry ; where the 4 
fault of the one is not the %u of the other. *6-Rep. 25. 
1 Lill. Abr. $25. In an action againſt two, if the proceſs 
de determined agzinſtone, and the other appears; he ſhall 
be put to anſwer, notwithſtanding the default of his com- 
nion. 2 Dany. Abr. 480. Where the baron is to 
© have a corporal puniſhment for a default, there the default 
of the wife ſhall not be the fault of the huſband : but 
otherwiſe” it is where the haſband is not to have any cor- 
poral puniſhment by the dzfunlt. id. 472, 473. 


If a deſendant imparl to another day in the ſame term, 


and make default at the day, this is a departure in deſpite 
of the court: ind when the defendant after appearance, 
and being preſent in court, upon demand makes depar- 


ture, it is in 'defpite of the court, and the entry is, EZ. 


pred: tenens, licet folemniter exatus, non revenit, fed in con- 


8 12227 
Feterieg judgment to go by dfeale, is an admiſiion of 
the contract declared on; Stra 612. After the inqueſt 


is taken by defaalt, the defendant can make no ſuggeſtion 
on the roll. Th: 46. Default, and ſaver of defac/t, 


made a large title in the old books of law, See52 fl. 3. | 


— 
9 


ce; fometimes by action 


at a day ailigned; though it extends 


679, 13618," % i f. 1. & 4. G1 
M 0 L800 4. fag ils: Es | 

Default in Criminal Caſes. An offender indicted ap- 
pears pt the capi, and pleads to iſſue; and is let to bail te 
attend his trial, and then makes fu; here the inqueſt 
in caſe of felony ſhall never be taken by nt, but a 
capias ad audiendam juratam mall iſſue, and if the party is 


3 
& 
3 


not taken, an exigent; und if he appear on that writ, 


aud then make default, an exigi facins de novo may be 
granted: but where upon the 'capiar or exigent the ſheriff 
returns cep#i corpus, and at the day hath not his body, the 
ſhenf ſhall be puniſhed, but no new exicent award. 
ed, becauſe in cuſtody of record, 2 Hale's Hift. P. C. 
202, Cd. £290 
Default of Jurozs. If jurors make default in their 


appearance for trying of cautes, they ſhall loſe and forfeit - 


iſſues, unleſs they have any reaſonable excuſe proved by 
witneſſes," in which caſe the juſtices may diſcharge'the if- 
ſue for default, Stat 35 H. 8. c. 6. 

 Defeaſance, (from the Fr. defaire, to defeat) Signi- 
fies a condition relating to a deed, which being performed, 


the deed is defeated, and rendered void, as if it never had 


been made. The difference between a common c:ndition 
and a deftaſance is, that the condition is annexed to, or 
inſerted in, the deed; and a defeaſance is à deed" by itſelf, 
concluded and agreed on between the parties, and having 
relation to another deed. | The defeafance may generally 
(as in the caſe of a bond, &c.) be indorſed on the back of 
... 36 4509 mann 
To make a good defzaſanceit muſt be, 1. By deed, (un- 


lefs indorſed) for there eannot be a de of a deed 


without deed; and a writing under hand doth” not imply 


it to be a deed. 2. Ir muſt recite the deed it relates to, or 


at leaſt the moſt material part thereof, (unleſs it be on the 
back, as mentioned before.) 4. It is to be made between 
the ſame perſons that were parties to the firſt deed. 4. It 
muſt be made at the time, or after the firſt deed, and not 
before. 5. It ought to be made of a thing defeafible. 1 
Inf. 236. 3 Lev. 234. r 
nheritances executed by livery, ſuch as eſtates in fee, 
or for life, cannot be ſubject to defzaſance afterwards, but 
at the time of making the feoffment, &c; only: but execu- 
tory inheritances, ſuch as leaſes for years, rents, annuities, 
conditions,” covenants, &c, may be-defeated by d:fea/ance 
made after the things granted. And it is the ſame of ob- 
ligations, recogniſances, ſlatutes, judgments, c. which 
are moſt commonly the ſubject of dſtaſance, and uſually 
made after the deed whereto they have relation. Plow, 
137. 1 Rep, 113. 0 $3447 37% SITE. 9295 
If a man acknowledge a flatute to another, and en- 
ters into a def2aſance, that if his lands in ſuch a county 
ſhould be extended, the ſtatute ſhould be void; the d- 
Feaſance will be good and not repugnant, becauſe it is by 
another deed : but the condition of a bond not to ſue the 


1 £ k 


| obligation is void for repugnancy, being in the ſame deed. 


Moor 1035. Although the condition of an obligation, 
where it is repugnant to it, be void; it is otherwiſe in 
caſe of a Jefza/ante, made after the bond, for this ſhalt be 
good notwithſtanding: as where the obligee "afterwards 
grants by deed to the obligor, that he will not ſuc thereon 
at all 5 or not till ſuch a time, or that it ſhall be diſcharged, 
St. 1 H. 57 % Bar; i.. 
Where a provi/o goes by way of defraſance of a cove- 
nant, it muſt be leaded on the other fide, otherwiſe, . 
where by way of explanation, or refirifion of the covenant; 
per Holt Ch. 1 Salk. 574 pl. 2. Hill. 10 Will. 3. B. R. 
ton v. Kinaflon. CITI \ 
I A4. be bound in bond to B. in 200. arid he makes 
a agftaſanct to C. that if be pay him the like ſum, the 
obligation made by A. ſhall be void; this is no good 
aefeaſance, becauſe it is not made between the ſame 
parties: though if -a ſtatute be entered into, to büſband 
and wife, and the huſband alone make 8 flu ſancr, 
it may be good. 14 H. 8. 101. 2 Shep. Ahr. 488. 
A ſtatute, Cc. may be diſtaſanced on condition of per 
forming a will, and paying legacies to other perſons. 
1 Co. 837. If a defra/ance of a ſſatute be made, and aft 
another Jefra/ance is made by the /ame partier; the firſt 
d:/eaſance becomes void thereby; and the ſecond only is in 
force; a8 in a will. 4 Do. Abr. 481. Where a ſtatute 
15 


| a defeaſance,/ it is ſaid to be a good diſcharge, id, 490. 
| if execution be ſued out IE e- n ants 1s. 
aſt, it hall be ſet aide. Lil. a. 

rn a_defraſance of à deed of Jandl, the perſon to whom 

made cg that on payment of a certain ſum, on ſuch 
a day, he will transfer and reconvey the eſtate; back agaia: 
and that 15 maker ſhall enjoy till defaalt, Ac, If the. 
d:fraſance. be of a judgment, he \covenants. that, on pay- 


ment of the money, he will enter ſatis faction on the ge- 


cord : if of a fazute or bend, than on payment it hall be 


void. fc, Law e Securities 145. 146, 148, Ce. Vide 


Mortgage. 


Detence, In a legal ſignification, is applicable to a plea, 


and is that which the defendant ought to make immediate 


Iy, after the count or declaration, wiz, That he defepds all 
the <urong, force, and damages, where and when he bought, 
tc. And by defending the force and wrobg, he; excuſes 
himſelf of the wrong ſurmiſed againſt him, and makes 
himſelf party to the plea; and by defending the damage, 
he affirms the plaintiff able to be anſwered unto; ſo that 
if he will ſhew. any diſability in the plaintiff, then he 
ougght to omit the defence of the damage, and dem nd judg- 
ment if the party ſhall be anſwered unto; for by the reſi- 
due of the defence, the defendant admits the power of the 
court to hear, and determine their pleas. Terms de Ley. 

A defence. is ſometime a full defence; and that is where 
the plea begins with theſe words, Henit et defendit vim et 
;njuriam quando, Wc. and this is uſual in perſonal actions: 
but there is another defence in real actions, where the plea 
begins Yeni! et dicit, Cc. 


— 


.  Aﬀer the defendant has made a full defence in treſpaſi, 
by adding the words quando, c. to the wenit et defendit 
vim et injuriam, he cannot plead in diſability, that the plain- 
tiff is an alien born, &c. but he:ought to omit tbe quando, 
becauſe by that word the defendant. hath admitted that 
the plaintiff hath capacity to ſue. Carth 230. Paſch. 


4 V. & M. in B. R. Jentreer v. Jenkins.. See 7 Vin. 


Abr. tit. Defence. It ſignifies when, where, and in what 
manner the court ſlall direct. rn ee 
In every præcipe, where land is demanded, the defence 
muſt be venit et defendit jus ſuun, etc. As in a aurit of 
intruſſon, aurit of formedon, etc. 1 Nelſ. Abr. 629. A 
defendant cannot plead any plea, before he hath made a 
defence; though this muſt not be intended abſolutely, for 
in a /cire facias, a defence is never made. 3 Lev. 182. We 
give the following from Blacſſtone, 3 V. 296. 
When the plaintiff hath ſtated his caſe in the declaration, 
it is incumbent on the defendant within a reaſonable time 
to make his 4, fence and to put in a pea, or elſe the plaintiff 
will at once recover judgment by default, or nibil dicit 
of the defendant. | E e a) 
Defence, in its true legal ſenſe, ſignifies not a juſtiſica- 
tion, protection, or guad, which is now its popular 
ſignification; but merely on oppoſing or denial: (from the 
French verb defender) of the truth or validity of the com- 
plaint. It is the con:e/atio litis of the civilians; a general 
aſſertion that the plaintiff hath no ground of action, which 
aſſertion is aftegwards extended and maintained in his plea. 
For it would 
comes and defends (or in the vulgar acceptation, juſtifies) 
the ſorce and injury, in one line, and pleads that he is 
not guilty of the treſpaſs complained of, in the next. And 
therefore in actions of dower, where the demandant does 
not count of any injury done, but merely demands her 
endowment, [Raf al. entr. 234+]; and in aſſiſes of land, 


where alſo there is no injury alledged, but merely a.queſ- 


tion of right ſtated for the determination of the recognztors 


or jury, the tenant makes no ſuch defence. [Booth of real 
ations, 118. ] In writs of entry, | Black. Cm. 2 V. Append. 
No. g. ſect. 2.3. where no injury is ſtated in the count, but 
merely the right of the demandant and the defeQuve title of 
the tenant, the tenant comes and and defends or denies 


his right, jus ſuum, that is (as I underſtand it, though with 


a ſmallgrammatical inaccuracy) the right of the demandant, 


the only one expreſsly mentioned in the pleadings; or elſe 
denies his own right to be ſuch, as is ſuggeſted by the 
count ef the demandant. And in writs of right [ Black. 


Com. 3 V. No, 1. ect. 5 ] the tenant always comes and 


defends the right of the demandant and his ſeifin, jus præ- 


is acknowledged to.two perſons; and one of them makes. 


ridiculous to ſuppoſe that the defendant | 
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| digi S. et jriffmamt ifi, [Co. Entr. 182. J or elſe ibe 


ſeiſin of his anceſlor, upon which he cougte, as the caſe 
may be) and the demandant may reply, thet the tenant 


f 


on which he counts. [ Now, Narr. 2 30. edit. 163 4. ] All 


which is extremely clear, if we .anderſtaod+ by fue on 


_ oppoſition; or denial, but it is otherwiſe. inexplicably! difi- 
cult. ¶ The true reaſon of this, ſays Booth (on real actions, 
94. 112.) I could never yet find.]) „ 
The courts were formerly very nice and curious with 


tiff ſhould recover judgment: [Co. Lit. 127.] and there- 
fore the book entitled Nowe Narrationes or the Neautalys, 
| [edite 15 34. ] at the end of almoſt every count, narratio, 


ant to make. For à general defence or denial was not 
prudent in every ſituation, ſince theteby the propriety of 
the writ, the competency of the plaintiff; and the cogni- 
zance of the court, were allowed. By defending the ſorce 
and injury the defendant waved all pleas of miſnomer; 
Theol. Dig. l. 14. c. 1. pag. 357. J by defending the damages, 
all exceptions to the perſon of the plaintiff; and by defend- 
ing either one or the other aue and where it ſhould/bebove 


#1 oe 


| him, he, acknowledged the juriſdiction of the court. 


| [En la defence ſont iij chaſes on tendantæ : per tant quil defends 


| tort et farce, home doyt entendre quil ſe excuſe detort a luy 


| Jurmys per conte, et fait /e partie al ple; et per tant guil de- 
fende les damages, il affirme le partie able defire_re/pondu.; 
et per tant pn, defende cu et quant il de vera, il accept la poiar 
decourte de conufire on trier courple. (Mod: te Nend. cur. 408. 
Edit. 1534. ) See alſo Co. Lit. 127.) Bui of late years theſe 
niceties have been very deſervedly diſcountenanced ;-{.S2/k. 
217. Lord Raym..282.] though they ſtill ſeem to be law, 
if inſiſted on. ¶ Cartb. 230. Lord Rapm. 1174] - 1 
Deſend, (afendere, In our ancient laws and ſtatutes 
ſignifies to forbid: and there is a ſtatute intitled, Staru- 
tum de defenſione portandi arma, Cc. 7 Ed. 1. In divers 
parts of Erg/and we commonly ſay, God defend, inſtead of 
God forbid. Blount. | | | 
- Defendant, (%% enden) Is the party that ſued in a 
N action; as. tenant is he that is ſued in adblion 
real. a 1 T7245 ee $4 5 45 
Defendemus, Is an ordinary word uſed in grants and 
donations; and hath this force, that it binds the donor 
and his heirs to defend the donee, if any one go about to 
lay any incumbrance on the thing given, other than what 
is contained in the deed of donation. Brat. ab. 2. c. 16. 
See Harra. Þ ee cient 
Defender of the Faith, (fdei-defen/or) Is a peculiar 
title belonging to the King off England, as Catholicus, to 
the King e Spain; and Chriftianiſ/imus, tothe King of France, 
Sc. Theſe titles were given by the Popes of Rome; and 
that of Defenſar Fidei was firſt: conferred by Pope Leo the 
Tenth, on K:ag Henry the Eighth, for writing againſt Mar- 
tin Luther, and the bull for it bears date guinto Idus Oftobs 
1521. Lord Herbert's Hift.' Hen. 8. 105. But the Pope, 
on King Henry's ſuppreſüng the houſes of religion, at the 
time of the reformation, fooliſnly ſentenced him to be de- 
prived of his title, and depoſed from his crown; though 
in the 35th year of his reign his title, Sc. was confirmed 
by parliament; which hath. continued to be; uſed by 
all ſucceeding Kings to this day. Jex Conſtitationis, 47. 


Defendere ſe per Corpus ſuum, To offer duel or combat 
as a legal trial and appeal. Brac. lib. 3. cap. 26. 

Defendcre unica manu. Words ſignifying to wage 
law, and a denial of the accuſation upon oath. See 
..Defenſa, A park or place fenced in for deer, and d- 
fended'as a property for that uſe-and ſervice, lun 
dux facit inſiaurare prediftum parcum de feris defenſe Lei- 
cefiren/is, H. Knighton, ſub ann.-1352. . 
De ſenſiva, The Lords or Earls of the Marches, who 
were the wardens or defenders of their country, had the 
title of Definſ wa. Cowell... 
Dekenſo, That part of any open field or place that was 
allotted for corn and hay, and upon which there was no 
common or feeding, was aa ſai3 to be in d+fenſo.:. ſo 


of any meadow ground, that was: laid in for hay only. 


2 2 2 8 


' unjuſtly defends his, the demandants right, and the ſeiſin 


. reſpeR to the nature of the defence, ſo that if no defence - 
was made though a ſufficient-plea was pleaded; the plain- 


or tale, ſubjoins ſuch defence as is proper for the defend-. 
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diſſeiſe him, becauſe he 


De 


with-holding lands or tenements by force from the right 
owner, Co. Lit. 331. A deforceer is one that overcomes 
and caſts forth by force and violence, and differs from 4% 
/eifor ; firſt, becauſe a man may diſſeiſe another with force; 
and next, for that a perſon may d-force another, who never 


was in poſſeſſion 3 as if ſeveral have right to lands, as 


common heirs, and one entering keeps ont the reſt, the 
law ſaith he deforcerh, not diſſeiſeth them. 1 ef! 

And (according to Lizthton) he who is enfeoffed by 
tenant in tail, and put in poſſeſſion, by keeping out the 
heir of him in reverſion who hath right — the — the 

ant in tail being dead doth deforce the heir, t not 
a0 — Go the life of * te- 
nant in tail, when the heir had no preſent right. 


Alſo a deforceer differs from an intruder, by reaſon a | 


man is made an intruder by a wrongful entry only into 
land void of a poſſeſſor: and a deforcecr is he that holds 
Out againſt the right heir. . Bra&. lib. 4+ CG 1. Britt. 
c. 33. Litt. 138. F. N. B. 118. e 
As force and violence are oppoſite to the peace and juſtice 
of the kingdom; and it is a diſgrace to the law, that 
any perſon ſhould þreſame to enter forcibly into the 
fleffion of another, before the law bath decided his title 
therein; therefore divers ſtatutes have been made for re- 
formation of theſe abuſes, as among others the Star. 5 R. 
2. cap. 7. See Forcible Entry. And ſee that title, in the 
Inder to the Statutes. I | 
Defozceoz, deforciator, (from the French forceur, ex- 
pugnator) Signifies one that overcometh, and caſteth out 
by force. Britten, cap. Old Nat. Brev. fol. 118. 


3. 
| Littleton, in his chapter of Difeontinuance, fel. 117. Brad. 
Ii. 4. cap. 1 See more of this in Pulton de Pace Regis, 


ol. 34, 35. And ſee Deforcement. 5 
FR 3 Mentioned in the Stat. 23 El. c. 3. is the 


ſame with a deforceor. See Black. Com. 2 V. 350. 37 


1 8 | | 
/Defoxciatio, Is uſed for a diſtreſs, or holding of goods 
for ſatis faction of a debt. Paroch. Antig. 293. | 
Degradation, (degradatio) Is an eccleſiaſtical cenſure, 
whereby a clergyman is diveſted of his holy orders, and 
there are two of degrading, by the Canem law; one 
| „ by word only; the other elena, by ſtripping 


the party degraded of thoſe ornaments and rights which are 


the enſigus of his order or degree, Selder's Titles of Hen. 
: — is otherwiſe called depofition ; and in former 
times the degrading of a clerk was no more than a diſplacing 
or ſuſpenſion from his office: but the Canonifs have ſince 
diſtinguiſhed between a depoſition and a degradation ; the 
one being now uſed as a greater puniſhment than the other, 


becauſe the biſhop takes from the criminal all the 2 | 


of his order, and afterwards delivers him to the ſecular 
judge, where he cannot purge himſelf of the offence 
whereof he is convicted, Se. | e 
There is likewiſe a degradation of a Lord, or a Knight, 
fc. at Common law ; when they are attainted of n; 
as Hill, 18 Ed. 2. Andrew Harcla, Earl of Carlifle, who 
was alſo a Knight, was degraded, and when judgment of 
treaſon was 
ken over bis head, and his ſpurs bewn off his heels, c. 
And there is a degrading by ad of parliament ; for by Star. 
13 Car. 2. cap. 15. | i WT 


Wilkaw Lord Monſon, Sie Henry Mildmay, and others, 


were degraded from all titles of honour, dignities, and 
preheminences, and none of them to bear or uſe the title 
of Lord; Knight, Eſquire, or Gentleman, or any coat 
of arms for ever after. See as to Peers, Black. Com. 1 F. 


463. 


' foxcement, ( enten) Ie where any one is 
caſt out of bis lands or poſſeſſions by force: or it is a 


againſt him, bis ſword was bro- 


Def, An incloſure of land, or any fenced ground. uſed in replications, in actions of treſpaſs, 1 Eil. Abr. 427 
Defenſum, an II | When one Joſtifes by command or authority derived | 7's 


another; or if a'defendant- juſtifies by authority at Com- 


« 


mon law, 30 a conſtable by arreſt for breach' of the peace; 


or if he juſtifies by act of parliament, c. Dr injuria fo 
ria, etc is a good replication. Cro. Tl. 457 
2 Salk. 628. See De ſor Tore Demeſns. © 
Dei Judicium. The old Saxon, trial by erdta was 
ſo called; becauſe they thought it an appeal zo God, for the 


juſtice” of a cauſe, and verily believed that the decifion 
was according the will and pleaſure of Divine Providence, 


Dome/dy E Kinky : 

Deis, The high table of a monaſtery. See Dan. 
Delatura, A Saxon word, fignifying an accuſation 4 
and ſometimes it hath been taken for the reward of an 
informer. Leger H. 1. c. 46. Leger Ine 20, apud 
1111 T 
Delegates, Are commiſſioners of appeal appointed by 
the King under the Great Seal; in caſes of appeals from 


the eccleſiaſtical court, ere, by Stat. 25 Hen. 8. c. 19. See 
C]. 252. gu angie 25 PH GT 


Delf: (rom the Sax.” de/fan, to dig, "or delve) Is a 
quarry or mine, where ſtone or coal, ert. are dug. Str, 
31 Eliz. cap. 7. We till retain the word Zelve for dig, 


* 


in ſome parts of this kingdom. 


Deliverance, When a criminal is brought to trial, 


and the clerk in court aſks him Whether he is Guilty, or 


Not r which be replies Not guilty, and puts himſelf 
on God and his country, the clerk wiſhes him a good d 
- Delivery of Deeds, On executing them, to give them 
perfection, etc. See Deed, © 4 | 
Demand, (Fr. demande, Lat. pofulatum) Signifies a 
calling upon a man for any thing due. "And there are 
two manner of demande, the one in deed, the other in 
law: in deed, as in a precie quod reddat, there is an 
expreſs demand: in law, every entry on land, diftreſs 
for rent, taking of goods, etc. which may be done with- 
out words, is a demand in law. 8 Rep. 153. 

Mr. Nel/on, in his Abridgement of the Law, vol. 1. pag. 
630. ſays, there are three forts of demands; one in writing, 
without ſpeaking, and that is in every precipe; one with- 
out writing, being a verbal demand of the perſon, who is 
to do or perform the thing; and another made without 
either word or writing, which is a demand in law, in caſes 
of entries on lands, etc. And an entry on land, and tak- 
ing a diſtreſs, are a demand in law ofrhe land and rent; ſo 
the bringing an action of debt for money due on an obli- 
tion is a demand in law of the debt. 1 Lill. 432. 
ebte, claims, etc. are to be demanded and made in time, 
by the ſtatute of limitations, 21 Fac, 1. c. 16. and other 
ſtatutes 3 or they will be loſt by law. | | 

Where there is a duty, which the law makes payable 
on demand, no demazd need be made; but if there is no 
duty till nnd, in ſuch caſe there muſt hg a demand, to 


| make the duty. in. 3 Aan. 1 Lil. 432. Cro. Eliz. 548. 


And upon a penalty the party need not make a demand, 
as he muſt in the caſe of a nomine pane; for if a man 
be bound to pay 20. on ſuch a day, and in default 
thereof to pay 407. the 40 J. muſt be paid without 4. 


| mand. 1 Med. 89. If a man leaſes land by indenture 


for years, reſerving a rent payable at certain days, and 
the leſſee covenants to pay the ſaid rent at the days limi- 
ted; the leſſor is intitled to his rent, without demand, 
for the leſſee is obliged to pay it at the days, by force of 
his covenant. 2 Danv. Abr. 10. 

But if a leſſor makes a leaſe rendering "rent, and the 
leſſee covenant to pay the rent, being lawfully Jemanded, 


| the leſſee is not bound to pay the rent, without a demand, 


Ibid. 102. * | | ; 
A-perſon makes a leaſe for life, or years, reſerving a 


rent upon condition, that if the leſſee doth not pay the 


rent at the day, that then without any demand it ſhall be 
lawful for the leſſor to re enter; by this ſpecial agreement 
of the parties, the leſſor may enter on non-payment of the 
a * | . oak 

7 4 


tent, without ere nend, lid, 100. A leaſe for years, 
ww condition to by 22 on non - payment of the rent, 
8 not void unleſs the rent be madd, and an ipterett 


92 determiped, without an actual danand. lies. 


7» 331, 2 Mad. 264, But now. by the ftatutes relative 
' ro. rents, an ejeQment. may be maintained. without an 

actual entry. See 4 Gen. 2. 6. 28. ſad. 2. & 11 Geo, 

2. c. 19 {ef 16. : FF 777 
| A demand; is to be legal, and made in ſuch manner as 
the law requires; if it be for rent of a meſſuage and 
lands, it ought to he made at the meſſuage, at the fore 
door of the houſe, the molt notorious place: where lands 
and woods are let together, the rent is to be demand on 


A 


the land, as the moſt worthy thing, and on the moſt pub- 
lic part thereof: if wood only he leaſed, the demand mull 
be made at the gate of the. wood, Sc. 1 nff-201. 


Poph.. 38. Vide Mer 31. 1 Len. 425. Cre. Eliz. 


209, 1 * Oy 7 TT i Wn 
fle that would enter for a condition broken, which 
tends to the deſtruction of an eſtate, muſt, 1. Demand the 


rent. 2. Upon the land, if there is no bouſe. 3, If 


numbered. 


"6. 


Alſo the leſſor or his ſufficient. attorney is to remain. 


enter, 9c. 


As a releaſe of ſuits is. more large than of quarrels. or „The 1 
| S hit royal ſucceſſor, of his crown. and dignity, 


tained aa bs Za releaſed. And he that releaſeth all 4 


mandant, in 
actions: in a r 
Demeine, Demain, Demeſne, ( domi nicum, domanium) 


patrimonium domini. Demains, according to common ſpeech, 

are the lord's chief manor- place, with the lands thereto 
belonging; which he and his anceſtors have from time to 
time kept in their own manual occupation, for the main- 
tenance of themſelves and their families: and all the 
parts of a manor, except what is in the bands of free · 
holders, are ſaid to be demaint. Copybold lands bave 
been accounted demaint, becauſe they that are the tenants. 
hereof are judged in law to have no other eſlate but at 
the will of the lord ; ſo that it is. till reputed. to be in 2 
manner in the lord's hands: but this Ford is oftentimes: 
uſed for a diſtinction between thoſe lands that the lord of 
the manor hath in his own hands, or in the hands of his 
leſſee demiſed at a rack rent, and ſuch other land apper- 
taining to. the manor, which belongeth to free or copy- 

holderg, . Brag. lib. 4. trad. 3. & 9. Flaa, lib. 5 

cap. 5, As demains are lands in 4 lord's hands manual - 


2 


„ 
* 
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* * 
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ly occupied, ſome have, thought, this word derived from 
Le nans; but it is from the. Fr. demgine,. which. is uſed 
for an inheritance, and that comes ſrom d eninium, becauſe a 
man has a more abſolute dominion. over that. which he 
keeps in bis hands, than of that which he lets to bis 
ie 0V„̃« d! dS pf 
Doemanium properly ſigniſies the King's lands in France, 
appertaining to him in property: aud Fe 
we in ſome ſort uſe it here in FAgland; for all lan | 
ſaid, are either mediately or immediately from. the crown ; 
and when a man in pleading! would fignify his land to be 
his own, he-ſaith, that be is ſeiſed thereof in bis gemain, 
(or rather deme/ne) as of ſtes whereby is meant, that 
although his land be to him and his heirs, it depends 
upon. a ſuperigr lord, and his held by rent or ſerrice, Oc. 
Lit. lib. Lo . 1. From this it hath been obſerved, 


* * 


that langgz in the hands of a common perſon cannot be 
ue amn, and certain it is, that lands in the poſſeſſion 
* ubjeR, are called demains in a different ſenſe from 
the demain lands of the crown, For demai us, Oh domains, 
in the hands of a ſubject, have their derivation . demo, 
becauſe they are lands in his poſſeſſion for the maintain- 
ing of his bouſe; but the domgins. of the crown are held 
of the King, Who is abſolute lord, having proper domi- 
nien; and not by any feudal tenure of a ſupetior lord, as 
of fee. Woods Ia. 139. . 


oppoſite to frank- fee: for example, Thoſe lands which 
were in the poſleſion of King Edward the Cotfaſor ate 
called ancient demains, and all others frank-fzes, and the 
_ tenants which hold any of thoſe lands are called tenants 
in ancient demain, and the others tenants in _frant-fre, Ec. 
Kitch. 98. See Ancient Deme/ue. See farther Flack. Cam. 

2 V, go, 286. N We 4 
| . Demiſe, {4imiY#o) Is applied to an eſtate either in fee, 


for term ot liſe, or years, but commonly the latter: it is 


| uſed in writs: for any eſtate... 2 Ia. 483. The word 
| demife, in a leaſe for years, implies a warranty to the leſſee 
and his aſſignee; and upon this word action of covenant 
lies againſt the heir of the leſſor, if he ouſt the leſſee: it 

binds the executors of the leſſor, who has fee · ſimple, or 
fee · tail; where any leſſee is evicted, and the executor hath 

aſſets; but not the leſſor for life's executors, without 
expreſs words, that the leſſee ſhall hald bis whole term. 
Dyer 287. Jenk. Cent. 35. 


2 


The King's death is in law termed the demiſs of the 


2 
: 1 


1 Co. {4 LR OTST LLIELE PLA $795 $hnny ? CEE IE © 4 
: _ Demiſe and Redemiſe, The . conveyance by demi/e 


and redemiſa i: where there are mutual {ca/er:made: from 
one to another on each ſide, of the ſame land, or ſome- 
thing out of it; and is proper upon the grant of a rent - 
charge, Ac. $2 1 ene err wh wa 
Demurrer, (in Latin Cemerare, from the Er. demearer )- 
Is a kind of pauſe or ſtop, put to any action upon point 
of difticulty, which mult be determined hy the caurt, be- 


fore apy farther proceedings can be had therein: for in 


every action the controverſy conß ſts either in u or in 
law; if in fag, that is tried by the jurys but if in Jaw, 
the judge, with his aſſaciates, proceed to judgment; 
and, Whatever they conclude. ſtands ſit m without any ap- 
peals Smith de Repub. Angh: lib. 2. c. 13. But error 
UGH Potts eng 44 67 38th eff 36-laic; nf; ages; og act 
This demurrer is in our records expreſſed in Larisa by 
moratur in Age: and when any action is brought, and the 
defendant ſaith that the plaintiff's declaration is not fy fi- 
cient for him to anſwer unto: or wben the defendant 


pleads, and. the plaintiff ſays, that it is not a ſuſſicient 


plea in law, and the defendant ſays, that it is 2 

plea; and thereupon both parties ſubmit to the jadgment 
of the court, this is a noratur is lege. 1 Lil. Abr. 437. 
So that a demurrer is an iſue joined upon matter of 
law, to be determined by the jadges 3 and is an abiding: 


in paint. of law, and a referring to the judgment of the 


court, whether the declaration or plea of the adverſe party 
is —_— in law to be maintained. Finch, kb. 4. cap.” 
40. rA. 17. ait 93. e ee 
A demurrer may be to the h the original, where 
the proceedings are by original) to the count, or declarg-: 


| tion, or to any part of the pleadings. 
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Demain is ſametimes taken in a ſpecial lignification, | 39 | 
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„ I deniarrer is admiteidg "ths matter of fat, fnce it] The denurraxt argues Grit} and che court will hear bot 

% refers the law arifing on" the" fad, to the judgment” of the two counſel'on' a day, vis. one of a fide, and if defired 
1 court; and therefore the faQ is taken to Be true on ſuch | on either fide, (unleſs the caſe be very plain), the court 

| will hear further arguments the next term. if the major 


demarrer; or otherwiſe the court has no foundation on 
which to make any judgment. G Hif. of C. P. 55. 
But a ſdecial demurrer admits only fads well pleaded. © _ 
As a demurrer at 2 cem ff — 
formally pleaded; fo now be Patate a general demarrer 
does confeſs all matters d though informalh, — 
to the forms meant the Star. 27 Eliz. 5. for ſu 
forms are now not material, not being expreſſed in de- 
murrer. Heb. 233. at the end of pl. 295. Mich. 12 ac. 
in the caſe of Heard v. Backervilk,” © 
Demwrrers are gener<!,” without ſhewing any particular 
cauſes; or ſpecial, where the cauſes of Zemarrey are parti. 
cularly ſer down: and the judgment of the court is not to 
be prayed upon an inſufficient declaration or plea, other- 
wiſe than by a rr; when the matter comes judicially 
before the court. If in pleadings, Q. a matter is in- 


ſufficiently alledged, that the court cannot give certain 


| jadgment upon it, a general demarrer will ſuffice; and 
for want of ſubſtance, a "general Jemurrer is good; but 


for want of form, there muſt be a ſpecial dewurrer, and 


the cavſes ſpecially aſſigned. The practice is now, on a 
ſpecial Jemarrer, to take advantage of any real error, 
though not expreſſed, in the cauſes affign Demurrers 
likewiſe, are either actions at law, or in faits in equity. 


It is allowed a good cavſe of demurrer in Chancery, 


that a bill is brought for part of a matter only, which is 
proper for one intire account, becauſe the plaintiff ſhall 
not /plit cauſes,” and make a multiplicity of ſuits. Fern. 


29. pl. 24. Hall. 1681. in caſe of Parefoy v. Pury. 
If an original bill be brought for matters part 4 which | 
way of 


are in a former bill and decree, and part new, or 
fupplemental bill; the court will, on a demurrer to fo 
much as was contained in the former decree, ſend it to a 
maſter to ſee what was, and what was not in the firſt bill, 
and allow the iemurrer 
Hil. 12. Geo. 1. in Canc. 
By ſtatute, judges are to proceed 
actions, according to the right of the cauſe, after demurrer 


Joined, without regard to defects of proceedings, except 


ſuch as are expreſſed with the demurrer; but this not to 


extend to inditments, Cc. in criminal - profecutions, 


c. Stat. 27 Elix. cap. 5. See ante as to the mo- 
dern practice and uſage. By 4 & 5 Han. c. 16. The 


cauſes of demurrer are to be ſpecially ſet down, or the 


judges ſhall give judgment without regarding any imper- 
fections in "writs, "declarations, pleadings, &c. if ſuffi- 


cient matter appear, upon which to give judgment. 1 


Salk. 220. 1 Nelf. Abr. 634: And fee Com. Dig. 1 7. 
tit. Amendment e 83 ; Ck 4454 
Aſter the 


evidence. Though now it is uſual to take exceptions to evi- 


dence at the bar at Nift pris, ore tenus, which is tanta- 


mount to a 'demwrrer. If doubts ariſe, caſes are made, 


or points: reſerved, and a verdict taken, ſubject to the 


inion of the court. See tit. Demurrer to Evidence. 

If a defendant pleads to part, and demurs to part; the 
demarrer- ſhould firſt be determined, and the iffue laſt; 
becauſe upon the trial of the iſſue, the jury may aſſeſs da- 
mages as to both. Palm, 517. Where there is a demur- 


rer in part, and iſſue is joined upon the other part, and 


the plaintiff hath judgment on the demurrer; here he may 
enter a Nen prof; as to to the iſſue, and proceed to a writ 


of enquiry upon the denurrer - But otherwiſe he cannot 


have ſuch writ of inquiry. 1 Salt. 219. ; 
A demzrrer is to be figned, and argued on both fides 
by- counſel. After a demurrer is 


condary, and makes a motion for a Confiliam or day to 
argue it;”which the court grants of courſe, on the ſecon- 


dary's reading the record; then the Jemarrer "muſt be 
entered by the plaiariff in the court-book with the 
ſecondary, who, on his rule ſets down the- day appointed 


for argument, at leaſt fgur days before the demurrer is 


argued 


* 


judges. 


— 


—ͤ— 


_ 


accordingly. G. Eq. R. 184. 


| minus ſufficiens in lege exiſt”, &c, 
to judgment in 


plaintiff and defendant have joined” iſſue 
which goes to the whole, neither of them can demur, with- 
out conſent of the other. But there may be a demurrer to 


joined, the plaintiff 
having entered it on the roll, delivers the roll to the ſe - 


: And paper-books are made and delivered to the 


part of the judges ot the court cannot determine the matter 
on the demurrer, it is to be ſent into the Exchequer. 
chamber to be determined by all the judges of England. 
1 If. 71. Demurrers are now frequently put in for de- 
lay. Iu ſuch cafes, the party wiſhing to avoid the delay, 
makes op four demurrer books, and delivers to the judges, 
two days before the day when judgment is moved for, and 
given of courſe without argument. nk abs Hart eg 
When the court gives judgment on Jemurrer in debt 
for the plaintiff in the action, the judgment is for the 
plaintiff to recover his debt, coſls and damages; but if it 
be in action of the caſe, a writ of inquiry of damages mult 
be awarded, before the plaintiff can have fhal judgment. 
If judgment on the demurrer is for the defendant in the 
action, the judgment is, that the plaintiff Nibil capiat per 
breve,” or per billam, and that the defendant ear fine die, 
Woods Inft. 603. | ! | 1 g p wu * 
- General demurrer being entered, it cannot be 'after- 
wards waived, without leave of the court, but a ſpecial 
demurrer generally may, unleſs the plaintiff hath: loſt a 


: 


term, or the aſſzes by the defendant's demurring. In 


C. P. if defendant mur, to the plaintiff*s replication, 
merely for delay, the plaintiff may fign judgment by de- 
fault. But that practice does not yet prevail in B. R. 
But if defendant is under terms to rejoin gratis, &c. and 
judgment is figned, unleſs there are merits, and an affi- 
davit of the ſame, the court will not ſet the jodgment 
aſide. Where time is wanting, which will ſometimes, 
perhaps, ſave a man and his family from ruin, the moſt 
eligible ſtep an attorney can take, is to conſult a pleader, 
and have'a proper plea drawn, and not to accept time, 
by judges order, on terms, ene 
The general formal words of a demurrer are, Qaod breve 
vel nar. vel placitum, &fc, per go in eodem content, 
e 

Demurrer to Evidence, Is where nner law 
doth ariſe the eupon: As if the plaintiff produces in evi- 
dence,” any records, deeds, writings, &c. upon which a 


_ queſtion of law ariſes, and the defendant offers to demur 


upon it; and then the plaintiff muſt join in Jemwrrer, or 
waive his evidence. So if the plaintiff brings witneſſes to 
prove a fact, and a matter of law ariſeth upon it; if the 
defendant admits their teſtimony to be true, there alſo the 
defendant may demar in law: And ſo may the plaintiff 
demwer upon the defendant's evidence. And in theſe caſes, 
the counſel for the plaintiff and defendant agree the matter 
of fact in diſpute; and the jury are diſcharged; and the 
matter of law is referred to the judges to determine. But 
where evidence is given for the King, in an information or 
other ſuit, and the defendant offers to demur upon it, the 
King's counſel are not obliged to join therein; but the 
court ought to direct the jury to find the ſpecial matter. 
And, in deed, becauſe juries of late uſually find a doubt- 
ful matter ſpecially, demurrers upon evidence are now ſeldom 
uſed; © 5 Rep. 104. 1 Inf. 72. 2 Infly426. If the 
court doth not agree to a demurrer, to the inſufficiency 
of evidence in a civil cauſe; they ought to ſeal a bill 
exceptions, Qc. 9 Rep. 13. See ante on this ſub- 
ject. * D at 9 11 with 
Demurrer to Indiſtments. If a criminal joins iſſue 
upon a point of law in an indictment or appeal, allowing 
the fact to be true, as laid therein, this is a demurrer in 
law: And if the indictment or appeal proves good in 
law, in the opinion of the judges, they ofotded to judg- 
ment and execution, as if the party had been convicted 
by confeſſion or verdict. And though by the criminal's 


demurrer, he refuſeth to put bimſelf upon trial by jury, 


yet he ſhall nor, as in other caſes, be put under'the pain 
fort & dure; for a' demurrer is allowed to be tried by the 
judges, and not by the inqueſt. And he that is condemned 
on demurrer is ſaid to be convict; for whoever is adjudged, 
is convicted by law. 2 I»f. 178. H. P. C. 243. S. 
P. C. 159, 1 Hawk. P. C. 14. But fee 2 Harkin 


| Arad 
 - Demp'Sangue, Is the half blood; Where a man 
marries a woman, and hath ifſue by her ſon, and _ 


FP W 


wife dying be marries another woman, by whom be hath 
alſo a ſon ; now theſe two ſons, though they are” called 
brothers,” are but brothers of | the balf blood,” becauſe they 
had not both one father and mother: Aud therefore by 
Jae they cannot be "heirs to one another; for he that 
claims as heir to another by deſtent, muſt be of the whole 


blood to him from whom he claimeth. Term d Ert. 
The half blood are intitled under the ſtatates of ri 


Whole blood. 7 R FARM : TIO a 
Den. The name of places ending in den, as Biaden- 


bution to any equal mare of the perſonal eſtäte with the 
4 1 ; A LW: SOT 77 4 


53 Py” Iv, thin 
l WS: 


den, c. ſignify the ſituation to be in a valley, or near 
woods ; from the Sax. Den, f. e. Vallis, Locus, Syboefric. 
8 VID 5 9 io 27 3 4 ne SY 5 * ; 4 4 *.3 4513 4 * 


Son 77 2” Rau 
Den and Strond, ls a liberty for ſhips or veſſels” to 
ron or come aſhore: and K Ed. 1. by charter granted 
this privilege to the Barons of the Cingue Ports; Placit. 
Den terræ, A hollow place between two hills; and 
the word dena is uſed for a little portion of woody ground, 
commonly called a coppice. E' una perva dena Hluæ. 
WWW gi ans Ly 


rata, or ready money. 'Paroch, Antig. 320. 
-  Denarif de Caritate, ' Cuſtomary oblations made to 
Cathedral Churches about the time of Penteroff, when the 
pariſh priefts and many of their people went in proceſſion 
to viſit their mother church: This cuſtom was afterwards 
changed into a ſettled due, and uſually charged upon the 
pariſh prieſt; though at' firſt it was but a gift of charity, 
or preſent, to help to maintain and adorn the biſhop's ſee, 
Cartular. Abbat. Glafton MS. F. 15» | e 


Denarius, An Zngliſs penny: it is mentioned in the 
Stat. Ed 1. De compoſitione menſuraram, Ge. 

Denarius Dei, God's penny, or carne money given 
and received by the parties to contracts, c. Cart. Ed. 1. 
The earneſt money is called Denarius Dei, or God's penny, 
becauſe, in former times, the piece of money ſo given to 
bind the contract, was given to God, i. e. To the church, 
or the poor. , e co Se Ca a> es Bs 
Denarius S. Petri, An anuual payment of one 
penny from every family to the Pope, during the time that 
the Roman Catholic religion prevailed in this kingdom, 
paid on the feaſt of St. Peter, Stat. 25 H. 8. c. 25. 
See Peter- Penne. | e 

Denarius tertius Comitatus, Of the fes and other 
profits of the county-courts, originally when thoſe courts 
had ſuperior juriſdiction before other courts were erected, 
two parts were reſerved to the King, and a third part or 
penny to the Earl of the county; who either received it in 


Denarif, A general term for any ſort of pecunia nume. | 


4 
- 


ſpecie at the aſſiſes and trials, or had an equivalent com- 


poſition for it out of the Exchequer. Paroch. Antiq. 418. 

Denbera, (From the Sax. Den, a vale, and berg, a 
barrow or hog) A place for the running and feeding of 
hogs, wherein they are penned ; by ſome called a Swine- 
comb. Cowel. ; | | 

Denizen, (Fr. Donai/en). Is an alien enfranchiſed,' and 
made a ſubje@ by the King's letters patent; and is called 
donaiſon, becauſe his legitimation proceeds ex donatione 
Regis, from the King's gift. Such a one is enabled in 
many reſpects, to do as the King's native ſubjects do, to 
purchaſe and poſſeſs lands, enjoy any office or dignity ; 
and when he is thus enfranchiſed, he 1s ſaid to be under 
the King's protection, or e ad fidem Regis Angliæ; be- 
fore which time he can poſſeſs nothing in England. But, 
notwithſtanding this, it is ſhort of naturalization; for a 
ſtranger naturalized may inherit lands by deſcent, which 
a denizen Cannot: and in the charter, whereby a perſon 
is made a denizen, there is commonly contained ſome 
clauſe that expreſly abridges him of that full benefit which 
natural ſubjects enjoy. Brad. lib. 5. ira. 5. cap. 25. 
2 Infl. 741. | | OTA 

When the King makes a d:nizen by letters patent, he 
may purchaſe lands, and his iſſue born afterwards may 
inherit them; but thoſe he had before-ſhall not: and, 
though a denizen is enabled to purchaſe, he cannot in- 
herit the lands of his anceſtors but as a purchaſer he may 
enjoy them; and he may take lands by deviſe,” 1 f. 8. 
5 Rep. 52. 11 Rep. 67. Aliens made denizens are in- 
capable of. offices in the government, to be members of 
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Dentrix, A fiſh with many teeth. © Chart. Hen. 6. 
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De non Relldentia Clertef Regis, Ts an ancient 


writ Where a parſon is employed in the King's ſervice, 
Sc. ro excule and diſcharge him of zon-re/fidence. 2 Inſt. 


Monaft. Ramſey. © © | 

Deodand, / Deo dandum Is a thing given as it were to 
God, to appeaſe his wrath,” where a perſon” comes to a 
violent death by miſchance, not by any reaſonable ciea- 
tore; and is' forfeited to the King, or grantee of the 
crown; and if to the King, his a!moner diſpoſes of it by 
ſale, and the money ariſing thereby, he diſtribates to the 


poor: Alſo ifrfeited to the lord of a liberty, it ought 


to be thus diſtributed. 3 If. 57. 5 Rep. 110. 1 Nel. 
636. The original of Jeodands is ſaid to come from the 
notion of purgatory; for when a perſon came to a ſudden 
and untimely death, without having timEtobe' Hriewed 
by a'prieſt,' and to have the extream union adminiftred 
to him, the thing which had been the occafion of his 
death, became deodand; that is, was given to the church, 
to be diſtributed in charity, and to pray for the ſoul of 
ſuch deceaſed perſon out of purgatory. 1 Lil. 443, 

There are ſeveral examples of forſeitures in caſes of 
deodands; as if a man in driving a cart, falls fo as the 


cart- wheel runs over him, and preſſeth him to death; the 


cart-wheel, cart and horſes are forfeited to the lord of 
the liberty: for omnia gue movent ad mortem ſunt deodand- 
da. Brat. lib. 3. tract. 2. cop 5. But it hath been 


_ obſerved, that at this day, if a man be killed by the 


wheel of a cart drawn with horſes, the jury find that, 


| oily, deod and which was the immediate caufe of bis death, 
VIE 


„the wheel; which is then ſeized by the lord of the 

manor, and converted to his own uſe, 1 Nei, 639. For 
in the preſent enlighcened age, juries are not much pleaſed 
with this obſolete law; JJ dc OS MES. IMPI0I 
If a man riding over a river, is thrown off his horſe 
by the violence of the water, and drowned, his horſe is 
not deodand; for this death was cauſed per curſum aguæ. 
2 Co. 483. Where one under fourteen years of age, 
falls from a cart, horſe, &c. they are not geodand; but 
if a horſe ſirikes and kills ſuch a perſon, it is deodand. 
3 Inſt. 57. And if a perſon wounded by any accident, 
as of a cart, horſe, &c. die within a year and à day after, 
what did it, is deedand: So that if a horſe ſtrikes a man 
and afterwards the owner ſells the horſe, and then the 
party that was ſtriken dies of the ſtroke, the horſe, not- 
withitanding the ſale, ſhall be forfeited as deodand. Plated. 
265; ie PD. INS 


If one falls out of a veſſel in ſalt water, the veſſel is not 
deodand, as accidents at fea are frequently happening ; | 


but if one fails our of a veſſel in freſh water, it is ſaid to 
be otherwiſe. Ned Inft. 212. Things fixed ro the 
freehold; as a bell hanging in a fleeple, a wheel of a 


mill, Cc. unleſs ſevered from the freehold, cannot be 
deodands. 2 Inft. 281. And there is no torfeiture of a 
dtodand, till the matter is found of record, by the jury 


that finds the death; who ought alſo to find and appraiſe 
the deodand. 5 Rep. 110. 1 ff. 144. After the coro- 
ner's inquiſition, the ſheriff is anſwerable for the value, 
where the deodand belongs to the King; and he may levy 
the ſame on the town, Sc. Wherefore the inqueſt ought 
to find the value of it. 1 Hawk. 67. | 
Grants of dtodards how to be inrolled, 4 6&5 4 WW, & M. 
c. 22. ſeck. 1. Deodands were likewiſe the goods and chattels 
of fel de ſe, Se. 1 Lil. 443. See Black. Com. 1 V. 400. 
1A De 
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diftrained for more, be ſhall haue this writ. Nexw Nat. 


Br. $86. way bi. + p< 5-4-4 þ E . x OH PACKED TE . . 
ure, Is a word in our law properly applied to 


a defendant, who firlt pleading one thing. in bar of an 
and be his rejoinder, be quits 
that and ſhews another matper, contrary. te, or not pur- 


action, and being replied unto, in 


ſuing his ürſt plea, which is called a departure. from bis 
plea? Alſo where a plaintiff: in bis declaration ſets forth 
one thing, and- after the defendant hath . pleaded, the 

laintiff in bis replication. ſhews new matter different 
from his declaration, this is a departure; as in Cole's l- 


flitutes, The defendant demurred, breauſe it was a departure 


from the declaration, Plowd 7,8. 2 loſt, 147. But if | 


a plaintiff in his replication drt from his count, and 
the defendant takes iſſue upon it; if it be found for the 
plaintiff, the defendant ſhall take no advantage of that 
departure : Though it would have been otherwiſe, if he 
had demurred upon it. Raym. 86. 1 Lil. Abr. 444+ 

If a man plead a general agreement in bar, and in his 
rejoinder alledge a ſpecial one, this is a Murtare in plead- 
ing: And if an action is brought at Common law, and 
the plaintiff by his replication would maintain it by vir- 
tue of a cuſtom, Ic. it hath been held a departare, 1 
Nel/. Abr. 638 Where a matter is omitted at firſt, it is 
a departure to plead it afterwards. bid. If in-covenant, 
the defendant pleads performance ; and after rejoins that 
the plaintiff ouſted him, it is a departure from his plea. 


| Raym. 22. In debt upon bond for performance of cove- 


nants in a leaſe, the defendant pleaded performance; and 
afterwards in his rejoinder ſet forth. that ſo much was paid 
in money, and ſo much in taxes, Fc. upon demurrer it 
was adjudged a departure from the plea; becauſe he bad. 
pleaded performance, and afterwards led ſotch other mat- 
ter of excuſe, fc. 1 Salk. 2724 Py I 
Debt upon bond for performance of an award, made 
for payment of money; if the deſendant plead perform- 
ance, and the plaintiff having replied and afligned a 
breach of non-payment, c. the defendant rejoins that 
he is ready to pay the money at the day, &c.. this is a 
departure from his plea; for performance is payment of the 
money, and payment, and ready to pay, are different 
iſſues. Sid. 10. 4 Leon. 79. In debt upon bond for 
non-performance of an award; the defendant pleads that 
the award was, that he ſhould releaſe all ſuits to the 
plaintiff, which he had done; the plaintiff replies that 
ſuch an award was made, but that the award was further, 
that the defendant ſhould pay to the plaintiff ſuch a ſum, 
&c. the defendant rejoins that true it is, that by the 
award he was to pay the plaintiff the ſaid ſum, but that 
the award was alſo, that the plaintiff ſhould releaſe to 
the defendant all actions, &c, which he had not done; 
on demurrer this was held a departure from the plea, be- 
10S all new matter. 2 Bult. 39. God. 155. 1 Nel. 
7 | 
B. nullum fecerunt arbitrium, the defendant cannot 
plead that the award is void, without being a departure 
from the former plea: And if where nul tiel award is 
pleaded; then the award is ſet forth, and a joinder that 
it was not tendered, it is a departure. I Lev. 133. Lut. 


385. A departure muſt be always from ſomething that is 


material; or it will not be allowed: if in treſpaſs for 
taking goods, the plaintiff reply, that after the taking, 
the defendant converted them to his own uſe, this being 
an abuſe makes a treſpaſs; and the converſion is either 
trover or treſpaſs at the plaintiff's election, ſo that by his 
replication he may make it treſpaſs, and be no departure. 
1 Call. 221, 222. In circumflances of time, Ic. laid as 
to promiſes, the plaintiff is not tied to a preciſe day; for 
if the defendant by his plea, force the plaintiff to vary, it 
is no departure from his declaration. 1 Nelf, 640, 641. 
And if another place be mentioned in the replication, in 
action of debt; as this is a perſonal thing, it is no depar- 


| . writ ſos 
where a perſon ig diſtrained for a, they ght tp he | 
paid by Ml way propertignably with him. 12 836. 
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\ axother,, And Co, Lit, 304+... A drpartare bein 
a denial of what 10 before admitted, js a ſaying and 2 
ſaying, and for that aa iſſue cannot be Joined upon it, 


| it is bad for the incertainty, - 1 Lil. 444. See Black, 


e Deſpite of the Court, and entry of it. 


Ses Defanle, . NF rr en 
Departure of Gold and Silver, The parters or di- 
viders of thoſe eral, from others that are coarſer, Stat. 


atio Agrozum, . Deſtroying 99 ravaging a 
* 


country, an offence where the benefit o 


nied at Common law. 2 Hal. gl. 333. Black Com. 4 J. 


Depopulation, / Deehalatig] 1s 3 waſting or deſtrue : 
tion; a deſolation or unpeopling of any place, by fire, 
ſword, peſtilence, Ic. 12 * S e ee 
Depopulatozes Agrozum, Theſe were great offenders, 
by the ancient Common law ; ſo called, becauſe by pro- 
ſtrating and ruining of houſes, of habitation of the King's 
ople, they, as it were, depopulated towns and villages, 
W's them without inhabitants. Star. 4 Hen. 4. cap. 2, 
3 Af. zog. F oa n e 
Depoſition, ( Depaſtis.] Is the teſtimony of a witneſs, 
otherwiſe called a deponent, put down. in. writing by way 
of anſwer to interrogatories exhibited for that purpoſe, in 
Chancery, c. Proof in the High Court of Chancery is 
by depoſitions of witneſſes ; and the copies of ſuch regular. 
ly. taken and publiſhed, are read as evidence at the hear. 
ing: And depoſitions taken in one cauſe, may be uſed at 
the hearing of another cauſe, when they are between the 
ſame parties, &c, without motion; but in a, cauſe. be- 
tween other parties, though touching the ſame, matters, 
this will not be allowed, without ſpecial order of court; 
neither will, Jepo/itions. in other courts be permitted to be 
read, without ſuch order. Practiſ. Aitor. Edit. 1. 5. 


233,234. Nen „* e 
After a witneſs is fully examined, the examinations are 


read over to him, and the witneſs is at /iberty to alter, or 


_ amend any thing; after which he /gns them, and then, 


and not before, the examinations are complete, and good 
evidence. Wins. Rep. 415.  Paſch. 1718. by the reporter. 
The ſame practice prevails in the Commons, in Beef 
cal cauſes, 70 e | 
Where a witneſs was examined in a cauſe in Chancery, 
and, before ſigning bis examination died, the Maſter of the 
Rolls upon adviſing with a Maſter in Chancery then in 
court, denied the making uſe of the depo/itions, as being 
not perfect. Vn. Rep. 414. Paſcb. 1718, Copland v. 
Stanton. | 5 
But where, after an order for publication, defendant exa- 
mined a witneſs, and then perceiving the irregularity- (it 
being after publication) the defendant on the »/ua/ afida- 


vit by himſelf, his clerk in court, and ſolicitor, chat they 


had not, nor would ſee any of the depoſitions, got an order ta 
re-examine this witneſs; but before re-examination the 
witneſs died; upon affidavit of this, Ld. Ch. Parker or- 
dered that the defendant might make uſe of the depof- 
tions, the re-examination of him being prevented by 
the at of God. Vn. Rep. 415. cites Mich. 1720. 


| Debrogx v.. 


Depoe/itions in the Chancery after a cauſe is determined; 
may be given in evidence in a trial at bar in B. R. ina 
ſuit for the ſame matter, between the ſame parties, if the 
party that depo/ed be dead; but not otherwiſe, for if he 
be living, he maſt appear in perſon in court to be ex- 
amined, c. 1 Lil. Abr. 445+» And where witneſſes 
* cauſe are going to ſea, or long journies, the court of 

K. will give leave to examine them on interrogatories, 
at a judge's chamber, in the preſence of the attornies on 
both ſides ; which depo/tions in ſuch caſe ſhall be admitted 
to be good evidence. bid. And we apprehend the court 
of Common Plas will do the ſame. 4 

4 | Depofitions 


% 


* 
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coroner, upon an inquiſition of death; or before juſtices 


of peace on a commitment or bailment of felony, misy be | 


given in evidence at à trial for the ſame felony; 


proved on oath that the informer is dead, or unable to 


Depoſition: of informers; c. taken upon dath before | 


travel, or kept away by the procurement” of the priſoner} | 


and oath mut be-made that the "depoſition? are be ſame. 


that were {worn before the coroner or juſtice, without any | 


alterations 2 Hank. P. C. 429 opt fy 


In the caſe of Sic Jobn Fenwick,' againſt whom a bill | 
of attainder was paſſed, in the 8th of I illiam the Third, 
| ſation : or if be commit wafte in the houſes. and lands of 
who was gone away, and as ſuppoſed by Sir John's pro- 
curement) had ſworn on à former trial, ſhould be read 


the Commons reſolved. that what one Goodman (a witneſs 


againſt him.——- Tho? it was ſtrenuouſly oppoſed in the 
houſe, by 110 againſt 181. See Chandler's Debates, 3 
V. 45 ©& ante pe. In the Houſe of Lords there Wðͥ2ꝰ 


a proteſt againſt this proceeding (the bill paſſing in the 
Lords, 1 V 463,4. 
evidence upon an appeal for the ſame death; becauſe it 


taken: And it has been adjudged, That the evidence 
given by a witneſs at one trial, could not in the ordinary 


the death of ſuch witneſs, at another trial. 2 H. P. C. 


nels, c. their depoſtions might be read, for or againſt 
the priſoner on a trial of High Treaſon ; but not where 
they could be produced in-perſon: And that depoſitions 
by a witoeſs before a juſtice of peace, might, at the pri- 
ſoner's defire, be read at the trial; in order to take of 
the credit of the witneſſes, by ſhewing a variance between 
ſuch depo/ttions and the evidence given in court. bid. 
But let us caution the ſtudent how he takes for law, ſome 
culiar determinations, as to evidence in the caſes of 


Depoſition is uſed in the law in another ſenſe, viz. To 
ſignify the. depriving of a perſon of ſome dignity : And 
depoſition is alſo taken for death; and dies depoſitionis, the 
day of one's death. Littleton's Dia. | | 

Depꝛivation, (Deprivatio) Is a depriving or taking 
away; as when a biſhop, parſon, vicar, Cc. is depoſed 
from his preferment. Of deprivations there are two forts, 
deprivatio a beneficio, and ab officio; the deprivation a be- 
neficio is when for ſome great crime, Cc. a miniſter is 
wholly deprivedof his living: And deprivation ab officio is 
where a miniſter is for ever deprived of his orders, which is 
alſo called depofition or degradation; and is commonly for 
ſome heinous offence meriting death, and' performed by 
the biſhop in a ſolemn manner. Blounsn t. 

Deprivatio à beneficio is an act of the ſpiritual court, 
grounded upon ſome crime or defect in the perſon deprived, 
by which he-is diſcharged from his ſpiritual promotion or 
benefice, upon ſufficient cauſe proved againſt him. 1 Ne//. 
Abr. 041. | 

Deprivation may alſo be by a particular clauſe in ſome 
act of parliament; the deprivation of biſhops, &c. is de- 
clared lawful by ſtatute 39 Eliz. c. 8, And by the King's 
commiſſion, as he hath the ſupremacy lodged in him, a 
biſhop may be deprived: for fince a biſhop is veſted with 
that dignity by commiſſion from the King, it is reaſonable 
he ſhould be deprived, where there is juſt cauſe, by the 
ſame authority: but the canons direct, that a biſhop 
ſhall be deprived in a ſynod of the province; or, if that 
cannot be aſſembled, by the archbiſhop; and twelve bi- 
ſhops at leaſt, not as his aſſiſtants, but as judges. Young 
| Clergyman's Lawyer 105, _ *© | 

It has been adjudged, that an archbiſhop may deprive a 
biſhop for ſimony, Qc. for be hath power over his ſuffra- 
gans, who may be puniſhed in the archbiſhop's court for 
any offence againſt their duty, 1 Salk.” Rep. 134. The 
cauſes of deprivation are many: if a clerk obtain a pre- 
ferment in the church, by ſimoniacal contract; if he be 
an excommunicate, a drunkard, fornicator, adulterer, 
infidel, ſchiſmatick or heretick; or guilty of murder, 
manſlaughter, perjury, forgery, &c. If a clerk be il - 


Depefitions taken before a coroner, cannot be given in 


Lord Strafford, and Sir Fohn Fenwick, 5 


is a different proſecution from that wherein they were 


* was adjudged in the Earl of Strafferd's trial, that 
where witneſſes. could not be produced, by reaſon of ſick- 


| the articles of religion, Sc. * 


courſe of juſtice be made uſe of againſt a criminal, on 


__ 4 


the church ſhall be void, without any ſentence declaratory; 
Lords Houſe, 68 againſg61.) ' Debates in the houſe "of | 
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benefice with eure 
faculty er diſpen- 


I any parſon, vicar, &c, have one. 
of fouls, ard take plurality, withoot a 


the church, called dilspidations; alttheſe have been held 
goed coates the er prick 4 och | 
mnſellor, 98, 99, &c. 3 Inf. 204... And refuling ito 


uſe the common prayers of the church, plurality of fiv- 
ings, fe, are cauſes of deprivation ih fade, in which caſt | 


S- + 


and avoidances by act of parliament.need no declaratory 
ſentence : But in other cats there muſt. be a declaratory 
Rannee , EET OE TO LS” aol 
Where a benefice is only voidable, but not void before 
ſentence of deprivation, the party muſt be cired to.appear; 
there is to be a libel againſt him, and a time aſſigued to 
anſwer it, and alſo liberty for, advocates to plead, and 
after all a'folemn ſentence pronounced; Though gone of 
theſe formalties are required, where the living is made 
ip/o fad void. Can, 122. If a deprivation be for a 
thing merely of eccleſiaſtical cognizance, no appeal lies; 
but the party has his remedy by a commiſſion of review, 
which is granted by the King of mere grace, 26 H. 8. 
Moor 781. 5 ET, C 
Deputp, (Deputatus) Is he that exereiſes an office, &c. 
in another man's right; whoſe forfeiture or miſdemeanor, 
ſhall cauſe him, whoſe deputy he is, to loſe his office; The 
Common law takes notice of pie in many caſes, but 
it never takes notice of under-deputies ; for a deputy is ge- 
nerally but a perſon authoriſed, who cannot authoriſe ano- 
ther, 1 Lill. Abr. 446. A man cannot make his d-paty 
in all cafes; except the grant of the office juſtify him in 
it, and where it is to one, to execute by Hu, He. 
And there is great difference between a deputy and 
aflignee of an office ; for an aſſignee hath an intereſt in the 
office irſelf, and doth all things in his own name; for 
whom his grantor ſhall not anſwer, unleſs in ſpecial caſes, 
But a deputy hath not any intereſt in the office, but is only 
the ſhadow of the officer, in whoſe name he doth all things. 
And where an officer hath power to make afligns, be may 
implicitly make deputies, for cui licet guad majus oft, non 
debet quod minus eft non licere. And a ſheriff may make 
a deputy, or under-ſheriff, although he have not ſucl ex- 
preſs words in his patent. Cowvel. „„ os 
A deputy cannot make a deputy ; becauſe it implies an 
aſſigument of his whole power, which he cannot aſfſign 
over; but he may impower another to do a particular act. 
1 Salk. 96. Paſch. 13 Will. 3. B. R. per Holt Ch. J. in 
delivering the opinion of the court in the caſe of Parier v. 


, 


Kett. Lit. 379. SISA SI KIM? 
: Judges cannot act by d eputy, but are to hold their courts- 
in perſon; for they may not transfer their power over to 
others. 2 Hawk, P. C. 3. But it bas been adjudged, that 
recorders may hold their courts by deputy. 1 Lew. 76. 
1 Nel/. 643. The office of Caffos Brevium and Chiro- 
grapher in C. B. cannot be executed by deputy. 1 Nel 
Ar. 644. A ſteward of a court may make a dejaty; and 
acts of an under. ſteward's deputy have been held good in 
ſore ea , . 5 Vis ods to 2 

A ſheriff may make a deputy ; it is incident to his office, 
though vo expreſs power is given by his patent; and he 
hath equal power with the High Sheriff. 9 Rep, 49. A 
coroner ought not to execute his office by depary, it being 
a judicial office of truſt; and judicial offices are annexe 
to the perſon. 1 Lil. 446. If the office of parkerſhip be 
granted to one, he may grant this to another; becauſe 
it 18 an office of truſt and confidence, Terms <dLo 

A bailiff of a liberty, may make a deputy. Cro. Jac. 
240. And a conſtable may make a. depaty,: who may 
execute the warrant directed to the conſtable, At. 2 
Danv. 482, MOT CS NET LE To 
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names 


ſays the leſſee entered into religion, and afterwards was | 
r | perſon's goods, c. 


} 


deraintd, p. 152. 


In our Common Lato this word is uſed diverſly ; but Cowwet | 
Determination of Will, The exertion of any act of 


cab. 21. And Seng confounds it with our waging and 


— 


Flack. Com. 2 Y. 262. So that the former part of t 
ion muſt be underſtood to mean, where an iſland in 
the ſea is formed, ora Jarge quantity of new land appears. 

See Black. Com. ib. 6h | 

Defcender, Vrit of formedon in. A writ which lieth, 
where a gift in tail is made, and the tenant in tail aliencs 
the lands entailed, or is difſeiſed of them and dies; the 
heir in tail ſhall have this writ againſt him, who is then 

the actual tenant of the freehold. F. N. B. 211, 212. 

Black. Com. 3 V. 192. | | 

Deſcent of lands, tenements, c. See Diſcent. 

Deſcription, (d:/cripiio) In deeds and grants there 

muſt be a certain de/cription of the lands granted, the places 
where the landt lie, and of the per/ins to whom granted, 
c. to make them - Bur wills are more favoured 
than grants as to thoſe Je/criptions ; and a wrong deſcription 
of the perſon will not make a deviſe void, it there be other- 
wiſe a ſufficient certainty what perſon was intended by the 
teſtator. 1 Nel/. Abr. 647. If there are ſeveral deſcrip- 
tions of one perſon in a will, they mult all agree at the 
time of the will executed, in name, circumſtances, Ec. 
or the deviſe to ſuch is void. ibid, And where a ficſt 
d:ſcription of land, Of. is falſe, though the ſecond is true, 
2 deed will be void : contra, if the firft be true, and ſecond 
falſe, See 3 Rep. 2, 3, 8, 10, 28, 33, 34, &c. 

. Deſertion. If any one deſerts from the King's armies 
in time of war, whether by land or ſea, in England or in 
parts beyond the ſeas, is by the ſtanding laws of the land 
(excluſive of the annual acts of parliament to puniſh mu- 
tiny and deſertion) and particularly by Stat 18 Hen. 6. 
c. 19. & 5 Eliz. c. 5. guilty of felony, but not withoot 
benefit of clergy. But by Star. 2 & 3 Ed. 6. c. 2. 
Clergy is taken away from ſuch deſerters, and the offence 
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Cne, : Are certain” words of form 


| uſed in actions of treſpais, Tec. by way of repliestion to 


che defendant's plea;; i. c. that he did it d. ſon fort denicſne, 


etc. made et formam,: vin. That he did it of his own 


] wrong, without any ſuch cauſe, ere. in manner and form, 


etc. When the deſendant is jure proprio, or as à ſervant 
to another, claims any intereſt in a common or to a 
ways. ec. De ſon tors generally is not good: but if the 
defendant juſliſies as ſervant, there it muy be good, with 
a traverſe of the commandment, it being material; for 


tbe general replication 4e e tort is properly when the 
| defendant's plea conſiſts metely of matter of excuſe, and 
no matter of intereſt... 8 Rep. 67. 1 Lil. Abr. 428. 
| There ooght to be à concluſion to the country, in à re- 


plication, of e /on tert; becauſe the replication ſhould 
make an iſſue of it. 3 Lev. 65. But there cannot be 
variety of matter put in iſſugg as matter of record; and 
matter of fact, c. 3 Lew. 65. 2 Leon; 108. ' 
..., Deſpitus,-Signifies in our ancient law books, a con. 
temptible perſou.  Fleta, lib 4. caps 5. par. 4 
Deſubito, To weary a perſon with continual barkings, 
and then to bite; which is provided againſt by old laws. 


7 


culpa reddautur ſex ſol. Leg. Alured. 26. 
b Detechiare, T o. ſeize or to take into cuſtody another 
by attachment or other coutſe of law. 


Si. canis beminem deſu bitet, aa? mordeat tacitus, in prima 


Col. 


: " 
1 


See Fercible entry and detainer. 


_ ownerſhip by the, leſſor, puts an end to or determines 
an ettate at will. See Black. Com. 2 V. 146. 
Detinet, A word uſed in writs, which is neceſſary in 
the writ of detinue, c. See Debet & Detiner: 


Detinue, (detizendo). In the Common law is like 


ate depofiti in the Civil law, and is a writ which lies 


| againſt him, who having goods orchattelsdeliveredto keep, 


refuſeth to re-deliver them. In this action the thing de- 
tained is generally to be recovered, and not damages; but 
if one cannot recover the thing itſelf, be ſhall recover da- 
mages for the thing, and allo for the derainer. Wood's 
Init. 542. Detinue lies for any thing certain and valuable, 
wherein one may have a property or right; as for horſe, 
cow, ſheep, hens, dogs, jewels, plate, cloth, bags of 
money, ſacks of corn, c. It muſt be laid ſo certain, that 
the thing detained may. be known and recovered; and there- 
fore for money out of a bag, or corn out of a ſack, &c. it 
lies not; for the money or corn cannot in this caſe be 
known from other money or corn; ſo that the party muſt 
have an action on the caſe, fc, 1 IAH. 226. F. N. B. 
138. Yet detinue may be brought for a piece of gold, of 
the price of 225. tho? not for 225. in money; for here is a 
demand of a certain particular piece. 2 Danv. Abr. 510. 
If a man receiving money fiom a banker, put part 
thereof into his bag, and while he is telling the reſt the 
bag is flolen ; no action of detinue, Ec. lies; becauſe by 
putting up the money, he had appropriated it to his own. 
uſe, Comb. 475. A man lends a ſum of money to an- 
other, detinue lies not for it, but debt: but if 4. bargains 
and ſells goods to B. upon condition to be void, if 4. 
pays B. a certain ſum of money at a day; now if 4. pays 
the money, he may have detinue againſt B. for the goods, 
though they cawe not to the hands of B. by bailment, 
but by bargain and ſale, Cro. Eliz. 867. 2 Danv 
10. | e 
: If a man delivers goods to 4. to deliver to B. B. may 
have deiinue, for the property is in him: and where he 
delivers them to B. and after grants them to D. he ſhall 
not have detinue after the grant, but the grantee ſhall have 
it. Yelv. 241. 1 Bu/ft. 69. When goods are delivered 
to one, and he delivers them over to another, action of 
detinue may be had againtt the ſecond perſon, and if he 
delivers them to one that has a right thereto, yet it is 
ſaid he is chargeable: alſo if a perſon to whom a thing is 
delivered dieth, detinue lieth againſt his executors, 5 
or againſt any perſon to whom a thing comes. 2 Danv. 
Abr. 511. | WY | 
A man may have a general d*tinue againſt another that 


finds his goods; though if | deliver any thing to A. to re- 
| — ; deliver, 


deliver, and he loſes it, if B, finde it and deltvers it to 
C. who has a right to the ſante, be is not chargeable” to 
me in detinue, becauſe he is not privy to my delivery. 
7 H. 6. 28. 9 H. 6. 58. Though rover is the com- 
mon action for goods found, or wrongfully detained, 
where there was at firſt a legal poſſeſſiunn. 
In actions of detinee, the thing mult be once in the poſ- 
ſeſſion of the defendant; which ' poſſeſſion is not to be al- 
tered by act of law, as ſeiſure, c. And the nature of the 
thing muſt continue, without alteration, to intitle chis 
action. F. NV. B. 138. If 1 find goods, and before the 
owner brings his action, I ſell them; or they are recovered 
out of my hands upon an execution, or outlawry againſt 
the owner, &. he cannot have detinue againſt me. 12 
E. 4. 8. 27 H. 8. 13. or trover. But action of detinue 
will lie againſt him that finds goods, if they are waſted by 
wilful negligence.” Dr. & Stud. 129. e e 
A man buys cloth or other things of another, on a 
good and perfect contract; if the ſeller keeps the things 
bought, erinue lieth. Dyer 30, 203. Where one takes 
my goods into his cuſtody to keep them for me, and re- 
fuſes to reſtore them; although he have nothing for the 
keeping of them, this action will lie. 4 Kep. 84. 29 
AF. pl. 28. If I deliver to one a trunk that is locked 
with things in it, and keep the key myſelf, and ſome- 
thing be taken out of it, writ of detinue lieth not for this: 
but if the trunk and all that is in it be taken away, there 
it lies, 11 Rep. 89. 4 E. 3. eee eee eee 
This action will not lie, where a man delivers goods to 
me, and I bid him take them again, if he refuſes to do it: 
or where one takes my goods or cattle by wrong as a 
treſpaſſer; or by way of diſtreſs for rent or 'as damage 
feaſant, &c, Nor for a horſe fick, when it is taken or 
lent; if he dies of that ſickneſs. Bro. Detin. 242. 43 
E. 3. 21. 21 E. 4. And if it be a ring that is deli- 
vered to another, and he breaks it, it is doubted whether 
action of derinue may lie; becauſe the thing is altered, 
and cannot be returned as it was: but action on the caſe 
lieth, And although, where goods are found, and fold, 
e. detinue lies not: yet action upon the caſe of trover 
and converſion may be brought. 12 E. 4, 8. 18 E. 
By : 5 1 PLENTY 
4 To bring detinue, the plaintiff is to ſet forth the time 
and thing Lanes, to What uſe the ſame was delivered, 
and the time appointed for the re- delivery thereof, with 
its value, c. If for a thing bought, he muſt ſhe when 
he bought it, and what he paid, and the time for delivery: 
alſo in frover, the nature and value of the things are to 
be ſhewn, the time and place when and where the plaintiff 
was poſſeſſed of them, and how they came' to the de- 
fendant's hands, with the converſion, &c. Pradti/. Solic, 
Actions of detinue are not ſo frequently brought as for- 
merly ; for actions of trever and converfion are had in their 
ſtead, where the converſion changes the Yerinue to action on 
the caſe; and thereby the tedious proceedings as to gar- 
niſhment, Cc. are now out of uſe. 10 Rep. 57. 1 lf. 
286. See Trover. . e 
Detinue of Charters, A man may have detinue for | 
deeds and charters concerning land; but if they concern 
the freehold, it muſt be in C. B. and no other court. 
Action of detinue lies for charters which make the title 
of lands; and the heir may have a detinue. of charters, 
although he hath not the land: if my father be diſſeiſed, 
and dieth, I ſhall have detinue for the charters, notwith- 
ſanding IT have not the land; but the executors ſhall not 
have the action for them. New Nat. Br. 308. If a man 
keep my charters from me, concerning the inheritance' of 
my land, and I know the certainty of them, and the land; 
or if they be in a cheſt locked, c. and I know not their 
certainty, I may recover them by this writ: ſo where 
lands are given to me and J. S. ang my heirs, and he 
dies, if another gets the deeds; and if tenant in tail give 
away the deed of entail, and then die, his iſſue may bring 
a writ of detinue of charters, Co Lit 286. 1 Rep. 2. 
F. N. B. 138. Bur if the tenant in fee - ſimple do give 
away his deeds of the land, his heir may not have this 
action: and in caſe a woman great with child by ber 
deceaſed huſband keeps the charters from his daughter and 
heir that concern the land, during the time ſhe is with 
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verdict, that the defendant detained the deed, and the 


Jury gave 20 f. damages, but did not fud the value of the 


adjudged good. Raym. 124. 1 Nelf. Abr. 649. In delinie 


ſhall not be to recover the charters, which it 5ppears can- 
not be had]; but it is ſaid it ſhall'be'for the plaintiff to re- 
cover the land in damages. 2 Rol. Abr. 101. 2 Danv. 
Ar. 511. For detaining of deeds and charters concern 


ing the inheritance of lands, or an indentute of leaſe, the 


defendant ſhall not wage la ; but in a common action of 
detinue he may do it. 1 H. 9. 
Detinue of Goods in Frank⸗ marriage, Is on a 


4 


divorce between a man and his wife; after which, the 


308. | 1 5 
Detracktare, Signifies a puniſhment to be torn in pieces 


o 


with her in marriage. Mich, 35 B. 1. New Nat, Br. 


with horſes———Zpofate, ſacrilegi, & huju/modi, detrac- 
tari debent &  comburi. Fleta, ub. 1. cap. 37. But we 


LY o 


know not, now of any ſuch-puniſhment by our laws. 


 Matth. Wiftm, 12410 Mee a 
Devadiatus, Is where an offender is without ſureties or 
pledges. Si homo in villa delingait & devadiatus fuerit, 
vil inde babeat pri poſſtus regis. Domeſdax. 
Devaſtavit, or Devaſtaverunt bona Teſtatozis, Is a 
writ that lies againſt executors or adminiſtrators, for pay- 
ing debts upon ſimple contract, before debts on bonds ard 
ſpecialties, c. for in this caſe they are liable to action 
as if they had ſquandered away the goods of the deceaſed, 
or converted them to their own uſe; and are compellable 
to pay ſuch debts by ſpecialty out of their own goods, to 
the value of what they ſo paid illegally. Dyer 232. Bat 
if an executor Pays debts upon ſimple contract, before he 
hath any notice of bonds, it is no devefſavit; and regu- 
larly this notice is by an action commenced againſt him, 


XY * 


ſelf, nor of a judgment againſt his teſtator, becauſe he is 
not privy to acts done either by or againſt him. 1 Mod. 
1175. 1 Lev. 215. Sed gu. as to a judgment docketed, 
if the law doth not preſume that ſufficient notice?” © + ©: 

Where an executor, ec. payeth legacies before 'debts, 


and bath not ſufficient to pay both, it is 2 default. 
Alſo where an executor ſells the 'teftator's ' 


undervalue, it is a devaſiavitz but this is underſtood 
where the ſale is fraudulent ;/ for if more money could not 
be had, it is otherwiſe.  Keilw. 59. 1 Nel Abr. 649. 
Executors keeping the goods of the deceaſed in their 
hands, and not paying the teſtator's debts; or ſelling 
them, and not paying off debts, c. or not obſervin, 
the law which directs them in the management — 
or doing any thing by negligence or fraud, whereby the 
eſtate of the deceaſed is miſemployed, are a M br, 
or waſle; and they ſhall be charged for fo muck de'bonrs 
propriis, as if for their own debt. 8 Nep. 133. But the 


There are ſome caſes in the old books, in which it 


| hath been held, if an executor: waſtes the goods 'of the 


teſtator, and afterwards makes his executor, and* dies, 
leaving aſſets, that an action of debt will not lie againit 
the executor of the waſting "executor, upon a ſuggeſtion 


of a devaſiavit or waſte by the firſt executor ; becauſe 
it is a perſonal. wrong which died with him. 3 Leen, 


241. But in this caſe there is a difference between a law 
ful executor and an executor de ſox tort ; for as an executor 
de ſon tort poſſeſſes himſelf of the goods wrotigfully, if he 
afterwards waſles them, and dies, leaving aſſets; his execu.. 
tor ſhall be charged upon the Nas es of a devaftavit in 
his teſtator, becauſe he came wrongfully by the goods, and 
therefore the wrong ſhall not die with his perſon.” 2 Lev. 
133. And before the ſtatute 30 Car. 2.'c. 7. it has been 


child; this writ will not lie againſt her. 41 E. 3. 11, 


decreed in equity againſt the executor of a lawful executor, 
| 4 B | who 


"deed; and then there iſſued out 4 ria gas to deliver the 
deed, or the value, and afterwards a wnt of inquiry was 
awarded for the value: whereupon'the jury found a diffe- 
rent valoe from what the firſt verdict found; and it wis 


of charters, if the iſſue be upon the detin ue, and it is found 
that the defendant hath burnt the charters, the judgment 


wife ſhall have this writ of detinue for the goods given 


Detunicare, To diſcover or lay open to the world, 
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for the law doth not oblige him to take notice of it him- 


fraud or negligence of one executor is r T on 
the reſt, where there are ſeveral executors. 1 | 
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who had waſted the and died, that ſuch executor 
1 | pd A2 + | 


ould be liable to make he creditors of the teſ- 
tator, ſo much as the firſt executor had waſted,. and ſo far 
a8 he had aſſets of the ſaid firſt executor... 1 Chase. Rep. 
: 2 P \ 8 . o 
. 5 that ſtatute it is enated, That if an executor de /on tort 
. waſtes the goods, and dies, his executors ſhall be liable in 
. the ſame manner as their teſtator, would have been if he 
| hail been living. And it bas been ſince adjudged, that a 
rightful executor, who waſtes the goods of the teſlator, is 
in effect an executor de /ox tor? for abuſing his trufl; and 
_ therefore his executor or adminiſtrator may be liable to a 
evit, 3 Mod. 113. > as dag els an g3 
Debt lies againſt an executor in the deber and detinet, 


where there is a judgment againſt his teſtator, upon a. 


ſuggeſtion only, that he had waſted the goods; and this 
is a more expeditious way than the old method of ei, fac. 
inquiry; which was iſſued to ſhew cauſe why the plaintiff 
ſhould not have execution againſt the executor de boxis 
priis, and thereupon the ſheriff, returned a deve/iav:7, 
c. 1 Lev. 147. 1 Nelſ. 653. | 
A huſband is to be charged for waſte done by his wife 
dam ſola: but the huſband is not chargeable after the 
death of a wife executrix, on ſuggeſtion of a deva/tavit in 
a declaration againſt him. Cro. Car. 603. Lutw. 672. 


waſte done by the huſband ſhe ſhall be charged, if ſhe ſur- 
vive him; but then it muſt be on a judgment obtained 
againſt him, and not on a bare ſuggeſtion of a dej, uit, 


Sc. 2 Lev. 145. If an executor or adminiſtrator con- 


feſſes judgment, or ſuffers it to go by default, he thereby 
_admits a//ets, and is eſtopped to ſay the contrary in an 
action on ſuch judgment ſuggelting a deva it. Wilſ. 
Rep. par. 1. fol. 258. Skelton v. Hawling, Executor. 
See Debet & Detinet, and Executor. 


Devenerunt, A writ heretofore directed to the eſcheator | 


en the death of the heir of the King's tenant under age 
and in cuſtody, commanding the eſcheator that by the 
oaths of good and lawful men be inquire what lands and 
tenements by the death of the tenant came to 1he King. 


Dyer 360. This writ is now. diſuſed ; but ſee Star. 14 


Car. 2. c. 11. for preventing frauds and abuſes in his 
Majeſty's Ca/foms. 


Debeſt, (devefere). Is oppoſite to inveſt. As. invt | 


fignifies to deliver the poſſe ſſion of any thing to another; 


ſo deveff fignifieth the taking it away. Fead, lib. 1. 


Caps 7. 5 YS} DISTEY V2 7 ga 
Deviſe, (from the Fr. deviſer, to divide or fort into 


parcels) Is properly where a man gives away any lands or 


renements by will in writing. And he who gives away 
his lands in this manner, is called the deviſer; and he 
to whom the lands are given, the dewi/ee. A deviſe in 
writing is, in law conſtruQion,. no deed; but an inſtru- 
ment by which lands are conveyed. And antiently where 
lands were deviſeable, it was by, cuſtom only; for at 
Common law, in favour of heirs, no lands or tenements 
in fee-fimple were deviſeable by will; nor could they be 
tranferred from one to another but by folemn livery and 
ſeiſin; matter of record, or ſufficient deed or. writing. 
1 Inf. 111. 2 HH. 386, Ce. But now it is otherwiſe 
by Stat. 32 Hen. 8. c. 1. And ſee 34, 35 H. 8. c. 5. 


Ie i that words of recommendation and deſire in a 


£15 , . reo 
will * always held to be a deviſe; as where the teſtator 
gives a legacy to one, willing him to do ſuch a thing, 
&c. , Preced. Conc. 201, 202. | 12 | 

- Deviſe to the firſt and eldeſt ſon not heir at law to his 
father, is a good deviſe to the ſecond ſon. Rep. Temp. 
Hard. per Annaly, 96. Marwood ex dim. Fennel & al u. 
A general introduftory clauſe is a key to explain par- 
ticular deviſes in the will. 14. 143. Maudy & Maudy. 


And it has been adjudged, that a ſeme covert executrix |. 
cannot do any waſte during the coverture; though for 


ive words in a will, will not di—Goberit the heir, 


but they are proper to explain other parts of the will. 
1d, ib, See Will. | 44 

- Devoires of Caleis, Were the cuſtoms due to the 
King, for merchandiſe brought into or carried out of 
Calais, when our ſtaple remained there. 2 Ma. Hat. 1. 
6. 3. Devoir, in French, ſignifies a duty; paying their 
cuftem and devoirs to the King. Stat. 34 Ed. 1. c. 18. 
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Dexttarius, Is underſtodd to take the right bard: of 
another. And the word dertraria: has been uſed for light 
| horſes, or harſey for the great ſaddle ; from the Fr. a. 
Arier, a hoi ſe for ſet vice. Willielmus de B, deair Reg. 
| tres dextrarios, guingus chacures, Ce, pro babenus ſei fing 
Caftr. de Groſmunt, Cc. Kot. Chart. in Tur. London, 
e Jobon d. m 02 AO ni 
Dextras dare, Shaking of. bands in token of frieng. 
- ſhip; or a man's giving up himſelf to the power of an- 
other perſon, _ Walfingh. 5. 3. 
Diarium, Is takes for daily food ; or as much as will 
ſulics. forthe day. Du Cage. 
- Dlaſperarus, Scain'd with many colours. Mon. com, 3. 
fag. 314. ee e tarts 5 IS OR CE 
Dica, A tally for accounts, by number of raillze., 
cuts or notches.— Et præter bog debet magiſſer mariſe hal. 
fre habere dicas de donis & liberationibus gue. ſuerint in 
'T be/auro Regis, c. Lib. Rub. Scaccar, fol. 30. And 
in an ancient record, — In/litutcm eff ut diligenter per dicam 
notetur quantum ex omni genere bladi vel leguminis expenduyr 
in ſeming.—— Et dica illa di vidatur in duo, & una pars de. 


7 abitur cuſl odiæ hoſitalis fratris, &c. altera grangiario, 


Statut. Ord. de Semplingbam, p. 748. 
Dickar, or Dicker of Leather, ls a certain quantity, 
conſiſting of ten hides, by which leather is bought and 
ſold: there are alſo dickers. of iron, containing ten bars to 
the dicker,.. This word'is thought to come from the Greek 
dxa;, which ſignifies ten. Domeſday,  _ 
-. Ditftozes-and Diffum-; The one fiznifies an arbitra- 
tor; and the other the arbitrament.— — Protulit dic. 
tum ſuum et ſententiam pro Rege Anglia. Malmſ. p. 348. 
Dittum de Kenelwozth, An edi& or award, between 
King Henry the Third and his Barons and others, who had 
been in arms againſt him: ſo called, becauſe it was made 
at Kenelworth cafile in Warwickſhire, anno 51 Hen. 3. It 
contained a com poſition of thoſe who had forfeited their 
eſtates in thar rebellion, which compoſition was five years 
rent of the lands and eſtates forfeited. . 
Diem clauſit extremum, Was a writ iſſued out of the 


court of Chancery to the eſcheator of the county, upon the 
death of any of the King's tenants in capite, to inquire 
by a jury of what lands he died ſeiſed, and of what value, 
and who was the next heir to him ; and the ſame ought 
to be granted at the ſuit of the next heir, &c. ſor upon 
that, when the heir came of age, he was to ſue livery of 
his lands out of the King's hands. F. V. B. 251. | 

Dies. There are ſeveral ſorts of days, 7. e. days natu- 
ral, artificial, and legal; and Sunday is not only dits non 

juridicus as to legal proceedings, but alſo as to contracts. 
2 Infl. 264. Sed. qu. as to contrafts, if made bona 
fide. See Day. a4: 7 * =. 

Dies datus, Is a day or. time of reſpite given to the 
defendant in a ſuit by the court. Broke. T9 

Dies Marchiæ, Was the day of congreſs or meeting 
of the Engiiſh and Scotch, appointed annually to be held on 
the warches or borders, to adjuſt all differences between 
them, and preſerve the articles of peace. Conve 
nerunt ad diem marchiz & conventum fuit inter. 405 pro 
commodo pacis, c. Tho, Walſingham, in Ric. 2. p. 307. 

Dieta, A day's journey.——Omnres rationabilis dieta 
confat ex wiginti miliaribus. Fleta, lib. 4. c. 28. And 
in this ſenſe it is uſed by Bracton, lib. 3. trap. 2. c. 16. 
Diet, {conventus) An aſſembly; as the diet of the 
Emfire, of Ratiſbon, &c. 

The diets of the empire of Germany were the ſame with 
the aſſemblies of March and of May, held by the Kings of 
France. They met at leaſt once a year, Every freeman 
had a right to be preſent. They were aſſemblies in 
which a monarch deliberated with his ſubjects, concern- 
ing their common intereſt. But when the princes, digni- 
fed ecclefiaſticks, and barons, acquired territorial and 


| independent juriſdiftion, the diet became an afſembly of 


the ſeparate ſtates, . which formed. the confedetacy of 
which the Emperor was the head. While the conſlitu- 


| tion of the empire retained its primitive form, attendance - 


on the diet was a duty; and a neglect to attend, puniſh- 
able with loſs of vote, and heavy penalty: but when the 
members became independent ſtates, the right of ſuffrage 
was annexed to the territory or dignity, not to the perſon, 


4 


Ribert, Hift, Emp, Chailes V. 1 Y, 383, Ec. which ſeg. 
| Among 
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| | BE ed hos enter ode Se IE LE ooo ns eo Bite E - | | * 
Among che Anglo” Saxons! here, in Fuglandy there was | The proſecation in theſe eaſes" may be brotght{eitfier | 
from time to time an aſſembly of the whole nation (7. e. "againſt "the incumbent himſelf, or ugainſt bis execursts 

all freemen) called arena gemot, fimilar-to the diets | or adminiſtrators; and” the" executor dr adminiſtrator of 

h SE empire.  1n"'this*afſembly was lodged: the whole | him in whoſe time it was done or ſuffered, mbſt make 

legiſlative power of the community z here was the ſupreme' | amends to the ſucceſſor : and if you proceed againlt"*the 

authority, over all perſons, and in all cauſes, ecclefiaſti- |: incumbent; then it is proper in the ſpiritual court: like- 
cal. as well as civil. Squire's Anglo Sax. Government, | wiſe you may proceed in that court againſt an execbtor, 

166, 6. [ | bor che ſucceſſor may have aw action of the caſe or debt at 

5 Dien > mon Dꝛoit, God and my Right, the motto of the Common law, in which action he ſhall recover da- 

the royal arms, intimating, that the King of England yr eg in proportion to the adilapidationr. 1 Neil. abr. 

holds his empire of none but God; firſt given by King | 655. Par/, Counſ. g7, ge. 

"RINSE 269) 5 01 16 68-4 IB ſtatute, if any are, Ge. Shall makt à giſt of his 

Dieu ſon Act, Are words often uſed in our old law: | goods and perſonal eſtate to defraud his ſucceffor, as to 

and it is a maxim in law, That the a of God ſhall pre- dilapidationt, ſuch ſucceſſor may have 'the ſame remedy in 

judice no man. Thergfore, if a houſe be blown down by the ſpiritual court againſt the perſon to whom ſuch gift 
tempeſt, thunder or Inhtening, the leſſee or tenant for- is made, as he might have againſt the executors of the 
life or years, ſhall be excuſed in waſte: likewiſe he hath deceaſed panſen. 13 Elix. cap. 16. And money reco- 
by the law a ſpecial intereſt to take timber, to build the | vered for dilapidations, is to be employed in the tepgrd- 
houſe again for his habitation. 4 Rep. 63. 11 Rep. 82. tions of the ſame- houſes ſuffered to be in decay; or the 

So when the condition of a bond confiſts of two parts in | party recovering ſhall forfeit double the value of what 

the d/5junZive, and both are poſſible at the time of the he receives, to the king, by Srat. 14 Blix. cap. 11. 

obligation made, and afterwards one of them becomes | If a parſoh ſuffers dilapidations, and afterwards takes 

_impoſlible by the act of God, the obligor is not bound to another beneſice, whereby his former benefice becomes 

Gerform the other part. 5 Rep. 22. And where a perſon | void, his ſucceſſor may have an action againſt him, and 
is bound to appear in court, at a certain day, if before the | declare that by the cuſtom of the kingdom be ought to 


1 


day he dieth, the obligation is ſaved, Q c. See Bond, © | pay him ranta# denariorum ſunimas "quante ſulfcient ad re. 
Diffacere, To deſtroy: and difa#io is a maiming any | parandum; Te, 3 Lev. 268. In caſe a Parſon comes to 
dE TH et Cer gat I living, the buildings whereof are in decay by dilapida- 
Witkfozciare, Beftum, To take away, or deny juſtice. | tient, and his predeceſſor did not leave a ſufficient perſonal 
Mat. Parif. anno 1164. l | eſtate to repair them, ſo chat he is without remedy; he is 
Digeſt, The book of Pandects of the Civil law; which -| to have the defects ſurveyed by workmen, and atteſted 
hath its name from its containing Legalia præcepta excel- under their hands in the preſence of witneſſes, which ma 
linter Digeſta. Du Cange. '' ' © il] be a means to ſecure him from the incumbrance brought 
_ "Dignity, (ignites) Signifies honour and authority; | upon. him by the fault of his predeceſſor. Country Par/on's 


reputation, Oc. And dignity may be divided into ſupe- | Companion,” 60. - * 
rior and inferior: as the titles of Duke, Earl, Baron,, Dilatory Pleas, Are ſuch as are put in er TY 
De. are the higheſt names of dignity ; and thoſe of Baro- | delay; and there may be a demurrer to a dilatory plea, or 
net, Knight, Serjeant at Law, Oc. the loweſt, Nobility | iſſue may be taken on the 2 if Falſe: If vhs Sled 15 
only can give ſo high a name of dignity, as to ſupply the true 2 and good in law, and is in abatement, the 
want of a ſurname in legal proceedings: and as the | plaintiff muſt enter up judgment of capetur, before he 
| omiſſion of a name of dignity may be pleaded in abate- | commences à new ſuit, If the plea is adjudged ill, bh 
ment of a writ, &c. ſo it may be where a peer, who has | demurrer, there muſt be a' re/pondras ouſter, . defe 7 
more than one name of digizy, is not named by the Moſt | muit plead another plea,” If ine in fad; is tiken; apd 
Noble, 2 Hawk. P. C. 185, 239. No temporal dignity | found: by the jury, for'plainif, in caſe, He. they aflef 
of any foreign nation can give à man 2 higher title here | the'damages; In ebe, the judgment for plaintiff is final 
than that of Eſquire, 2 If. 667. See Addition and | Vc. The truth of dilatory pleas is to be made out by aff. 
Diſtt,” © inte en | davit of he falt, &c by Star, 4 fan. c. 16; fea; Ir. 
- Dignity Eccleſiaſtical, (gnitas ecclefiafticalis) Is de- See Pl. or an gone 
fined by the Canoniſts to be adminifiratione cum juri/aiftione | Diligiatus, Outlawed, 1. . d lege tjeBas,” Leg. 
& poteftate aligua conjuncta; of which there are ſeveral ex- Hen. 1. co . ND I RIG 20H» «5 
amples in Duarenus, de Sacris Zecleſ. Se. lib. 2. ci b. Dilligrout,. Pottage-formerly made ſor ha King's 40 
Dignities eccleſeflaca - are mentioned in the Strat. 26 H. 8. Ble, on his coronation day: and there was a ten ber- 
c. 31 & 32, And of church dignities, Cambaen in his | jeanty, by which lands were held of the kin by the 
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Britannia, 5p. 161. reckons in England 5444. ſervice of finding this pottage, at that great folemnity. 
Dignicaries, (dignatarii) Fj . 39 H. 3. — 1 9 25 jet 87 . * 1. 1 85 8 
to any dignity eccleſiaſtical; as à biſhop, Dean, Arch-]“ Dimidietas, Is uſed in gur records for a moiety, ot 
deacon, Prebendary, &c. But there are ſimple Preben- | one half. Sciant quod cho Matilda filia Willielmi 
daries, without cure or juriſdiction, which are not digni- le F. dedi Waltero de S. demidietatem ;//jus burgagii, c. 
zaries, 3 Inſt, 155. J dt. en libro Chart. Piiorat.' de Leo: 
Dilapidation, (ilapidatio] Is where an incumbent-on | minſte r. 
a church living ſuffers the parſonage | houſe or outhouſes Diminiching the coin, A ſpecies of treaſon, | See 18 
to fall down, or be in decay for want of neceſſary repara- | Zlix. c. 1. and Cotti . 
tion: or it is the pulling down or deſtroying any of the Diminution, (diminutio)) Is where the plaintiff or de- 
houſes or buildings, belonging to a ſpiritual living, or | fendant in a writ of error alledges to the court that part 
deſtroying of the woods, trees, &c. appertaining to the | of the record is omitted and remains in the inferior court 
ſame ; for it is ſaid to extend to the committing or ſuffer- not certified ; whereupon he prays that ir may be certified 
ing any wilful waſte, in or upon the inheritance of the | by cer:iorart. © Co, Ent. 232, 248. Of courſe diminution n 
church, Degg's Pariſ. Counſ: 89, It is the "intereſt of | is to be certified on a writ of error; though if iſſue be 
the church in general to preſerve what belongs to it for | joined upon the errors aſſigned, and the matter is entered 
the benefit of the ſucceſſors; and the old canons, and upon record, which is made-a'confiliam, in this caſe there 
our own provincial conſtitutions require the clergy ſuf- | muſt be a rule of court granted for a certiorari to certi 
ficiently to repair the houſes — to their bene- arminution” 1 Lil. Abr. 245.  Diminution cannot be al. 
fices; which, if they neglect or refuſe to do, the biſhop | ledged of a thing which is fully certifed; but in fome. 
may ſequeſter the profits of the benefice for that purpoſe, thing chest is wanting, as want of an original, or à war. 
&c. Rights Clerg. 143. And by the Canon law, dilapi- rant of attorney, Cc. 2 Lev. 206. 1 Nef 4br. 6cs 
dations are made a debt, which is to be ſatisfied out of And if on diminution alledged, and the plaintiff in e F 
the profits of the church; but the Common law 'prefers | certify one original, Ic. which is wrong; and the ge 
debt on contracts, Qc. before debt for dilapidations. fendant in error certifies another that is true; the Nee de 
Hern. 136. | e T"hall fende Crs. Fac, $97; Gre. Car, 91. N 
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grant, Cc. 


n 1 


pleaded i in nullo of erratum, he cannot afterwards alledge 
 Giminaution ; becauſe by that ples he affirmeth or alloweth 
the record to be ſuch as is certified upon the wric of error. 
But in ſome caſes, dimination hath been al- 


God. 266. 
ledped, after in alle of erratum pleaded, ex gratia curie;; 
though not ex rigere juris. Palm, 85. And Fare 4 is an 


| inſtance, that the court in ſuch a caſe hath awarded a cer- 
tiorari, to inform their conſcience of the truth of the re- 


cord in C. B. where the defendant in error had not Joined 
in nullo ef erratum. 1 Nelſ. 658. + 
Letters, Cliteræ i * ſach as 


_. Dimiſſory 
are uſed where a candidate for holy orders has à title in 


one dioceſe, and is to be ordained in another: the pro- 


per dioceſan. ſends his /atters dimiffory directed to ſome. 
other ordaining 7 gl ving leave that the bearer may 


uch a cure within his idea, 


1 
ziße⸗ the circuit of every 
thop's juriſdiction. For this realm hath two ſorts of 
viſions ; one into ſhires or counties, in reſpect to the cons 

peral fats; and another into diece/es, in regard to the 
dart fate, of which we reckon. twenty-one in E 


be ordained, and have 
Cowel. 
Dioceſe, ( diacefis) Si 


Jad, and four in Wales, Co. Lit. 94. - Alſo the kingdom 
is ſaid to be divided in its eceleſiallical jariſdiction into 
two provinces of Canterbury and York; each of which pro- 
vinces is divided into droce/es, and every dioce/t into arch- 
F. and enen into pariſhes, oe. . F 


The bounds of giece/es. are to. be a by wit- 
nefſes and records, but more particularly by the admini- 
ſtration of divine offices. To which purpoſe, there are 
two rules in the Canon law: in one caſe, upon adiſpute 
between two biſhops upon this head, the direRtian 1 Is, that 
they proceed in the buſineſs, by ancient books or writings, 
and alſo by witneſſes, reputation, and other ſufficient 
proof: in the other caſe, where the queſlion was, by 
whom a church built upon the confines of two diece/es 
mould be conſecrated, the 7 laid down is, that it ſhould 
be conſecrated by the biſhop of that city, who, before it 
was founded, baptized the inhabitants, and n 
10 them other divine offices. Gib/. 133. 

- "I's juriſdiction of the city is not included in a the. name 
of discgſt, ſo ſaith the Canon law: and accordingly, in 
citations in general vißtations, directed to the clergy, it 
is ordered to cite the clergy. of ep a. Gig. 
133. 

A bimop may perform divine offices, and ho his epiſ- 
copal habit, in the dizce/e of another, without: leave; but 


may not perform therein any act of juriſdifion, without 


permiſſion of the other biſhop, Gi 133. 

A clergyman dwelling in one dioceſe, and benchced in 
another, and being guilty of a crime, may, in different 
reſpeRs, be puniſhed. in both; that is, the biſhop. in whoſe 
dicceſe he dwells, may proſecute him; but the ſentence, 
10 far as it afeQs his benefice, muſt be emol ius _ 
tion by the other biſhop. Gib/;, 134. 

Diſability, C4 /abilitas) Is when a man is diGbled, 
or made incapable to inherit any lands, or take that bene- 
fir which otherwiſe he might have done: which may hap- 
15 four ways; by the act of an anceſtor, or of * party 

ſelf, by the act of God, or of the lap. 
a Diſability, by the act of the anceſtor, is lend the 
anceſtor. is attainted of treaſon, Ac. which corrupts the 
4 of bis n. ſo that they may 20 n his 
e 

* Diſabili, by the a& of the party, is where a was 
binds himſelf by obligation, that upon ſurrender of a leaſe, 
he will grant a new eſtate to the leſſee; and afterwards he 
28 75 over the reverſion to another, which . it out of 

wer to perform it, 

4. * Diſahiliy, by the act of God, is whows 45 perſon i 1s 
non ſane memoriz, whereby he is incapable to make an 
So that if he paſſeth an eſlate out of bim, it 
may after his death be made void; bat it is a maxim in 
law, That a man of full age ſoall never be eee 
bis own perſon. 

4. Diſability, by the act of the law, is where a wan by. 
as {ole add o che law, without any thing done by him, 


* 


| 


| 


4 5 ö 
: 


by ſtatute in many caſes: as papi 


| 


D IS 


is rendered.intapuble of the benefit of the law; 8 80 4lten 
_ Ge. Terms de Toy 4 Reg. Pye 124» : $5 Rep. Mes 
* 43. | 
There are alſo other diſabilities, by the Cong 1 * 
of 7@eocy, infancy, and cover/ures. as to grants, Or. And 
ifs are diſabled to make 


"Officers not taking the 


any preſentation to a church. e. 
Foreigners, though 


oaths, are incapable to hold offices: 


| naturalized to bear offices in the government, &c. © 11 


Nep. 77. Stat. 12 & 13 . 3. e. 2. 1 Ge. 2. Hat. . 
c. 4. A perſon ſhall not be admitted to Aiſabli himſelf to 
avoid an office of charge, Ic. no more than a man ſhall 


de allowed to ſay that he was an ide, &c. to avoid an act 


done by himſelf. Cart beni Rep. 307. And the ſtatues 


do not exempt and 4;/able diſſentegs from bearing offices; 
but they muſt ſubmit to a fine, Of they do not qualify 
themſelves. Hil, 6 Wil. 3. Skinner 576, 877. A 
hath lately been ſolemnly determined in the Houſe © 
Lords, in the caſe. of the Chamberlain of London, Ko 
Evans, that a diſſenter was not finable for refuſing the 
office of ſheriff, : See Capacity. 

Diſadvocare, To deny, or not acknowledge 2 thing: 
It is mentioned in Hengham Magna, cap. 4. 

Dilagreement, Will make a nullity of a thing, that 


had eſſence before: And di/agreement may be to certain 


acts, to make them void, Sc. Co, Ut. 380. 88 Agree- 
ment. 


Difſalr, Accordia 2 to Littleton, is to diſable a perſon 


Lit. tit. Diſcontinuance. 
Disbolcatio, A turning wood ground into arable or 


1 | 
Diſcarcare, (From Dis and Cargo os Is bs nalade a a ip 


or veſſel by taking 7 the car 1 
ES fei thidew 


Et prirdictus, Sa. 
> ys & —.— 12 Placit. Parl. 18 
1. 
Fun A writ ann for fraud and deceit, ses 
ceit. 


Diſcent, (Lat. Deſcenſus, Fe. Difent ). Is an 8 or 
means whereby lands or tenements are derived unto any 
man from his anceſtors; And is either by common law, 
5 or flatute. - 

By common Jaw, as where one hath land of inheritance 
in fee-ſimple, and dieth without diſpoſing thereof in his 
life-time, and the land goes to the eldeſt ſon and heir of 
courſe, being caſt upon him by law. Co. Lit. 13, 237. 

Di/cent of fee - ſimple by cuſſom, is ſometimes to all the 
ſons, or to all the brothers, where one brother dieth with- 
out iſſue; as in gavellind: Sometimes to the youngeſt ſon, 
as in Borough Engliſh; and ſometimes to the® el 
pry or the youngeſt, Ac. according to the cuſtoms 
of particular r places, Co. Lit. 110, 1405 175. Lit. 210. 
211. 

Aud dicent by fatute of fee-tail, is, as directed by the 
manner of the ſettlement or Amide purſuant to the 
Stat. Ne. 2. 13 Ed. 1. cap. 1. 

Diſcent at Common law ig /incal, or collateral: Linea! 
is 2 d:{cent downward in a right line, from the grandfather 
to the father, the father to the ſon, ſon to the grandſon, 
e. and the lineal heir ſhall firſt inherit. Collateral, is 
a Aiſcent which ſpringeth out of the ſide of the whole 


blood, as another branch thereof; ſuch as the grand- 


father's brother, father's brother, and ſo downward. Co. 
Lit, 10, 11. Therefore, if a man purchaſeth lands in fee- 
ſimple, and dies without iſſue, for default of; the right 
line, he which is next of kin in the collateral line of the 
whole blood, though never ſo remote, comes in by 4 


| cent as heir to him ; for there is a next of kin by tight of 


repre/entation, and 'by right of propinguity or nearneſs. of 
blood. Lit. a. 1 Vun. 415. 3 Rep. 40. 

To have land in fee · ſimple by Aiſcent, a perſon mult 
be heir of the whole blood; he is to be the sert, and mf 
worthy of blood, to the anceſtor ; and he oughr to be heir 
to him that was laſt aQually /ciſed. Where lands deſcend 
to the ſon from the father, and he enters on the lands, 
and dies ſeiſed thereof, without having any iflue, this 
land will deſcend to the heirs of the part of the father, 
who are of the whole blood; and if there are none ſuch, 
the land ſhall eſcheat: ſo where lands deſcend on yan 
2 part 


7 


| fach if he die without iſſue, the heir of the 


Di 148 


of the motn \ Lis. 1. . Os. a. 13 CASEY 

ere is a maxim in „e eee in" the 

2 of the Father, the heirs of the marber ſhall newer inberit 3 
72. Agſerad on the S ee 
| never inherit. Co. Lit. 14. But it has + 
„chat 3 five and reader of nad chained by | 
pas 1 beir at. law ar put mana, will alter the 
_ quality of the e 2 5 9 20 it oo M to / wag mr 1 
rie paternds G Rep. 63. 141. 
* 112 a man ſeiſed of land, as heir. of the pare ſp his 
mother, make a ſeoffment, and take back an eſtate to | 
bim and his heirs; this, as a purchaſe, alters the 4 — 


ather ſhall inherit it. Co. Lit. 12, There 4 Qifer- 
ence between .di/cents from father and Korkes * ir Nr 
children, and di/cents between brothers and ſiſters y for a 
ſon or a daughter need be only of the blood of either the 
father or mother, which "hath the inhefitance, to in- 
herit them: Though the brothers and fiſters muſt be of | 
. the ſame dale aud mocher, 16 inherit one ' another, | 
68. 311 18 21 4 
12 A man hath iſſue two PE by Moi venters; the 
younger brother of the half blood ſhall not have land, n 
urchaſed by the elder brother, on his dying wikthont 
= but the elder brother's uncle or next couſin ſhall 
have it. Co. Lit. 14. The aller brother of the whole 
blood ſhall have land by Ascent, purchaſed by à middle 
or younger brother, if ſuch die without iſſuez (for as to 
Aiſcents between brethren," the eldeſt is the-nioſt-worthy of 
blood to inherit to them as well as to the father). And if 
there be no brother or ſiſter, the uncle ſhall have it as heir, 
and not the father: And yet it may afterwards come to 
the father, as heir to the uncle; hkewiſe if the father 
hath iſſue another ſon or daughter, gfrer the d5/cent to the 
uncle, that iſſue may enter upon the ny and n the 


[> 


it will deſcend to his other children. 
Aud where 2 perſon ſeiſed of lands, 
daughters, if one of them (commits felony,. alter 110 | 


Dis. 


80 that: ther h s' difference: Wade che fon W 
Tands in fee. fimpfe, and Where he cometh to them by i- 
| ſeear, - Land mise purchaſed” e $0 to. che heirs, c „ 
' father nad mother ef the purchaſer; unleſs it be once at- 
toched in che heir of the part of the Fas for gone the 
 kvirs- of the ' mother cannbt have i 1 are not 
A th&@idlood* of bim who was laſt feiſed; 49 7 — 
2 11 eee Where, for want of heirs of urchaſer, of 

his father, or when ſuck heir 157 not entered, 
© ands de/cexd to the line of the mother; there the heirs 
of the mother of ber father's fide, Haft cab 


445 ber cel the part of her mother. Hal: Hp. 
8 | wy * * ich we T 57 e Le | 
4 = ictoully treated of by Mr 
rags Caron ot 2 V. 261, ee. + Jp 


G. 5 Taw takes no notice of the. 
45 caſe of Acent but only of immediate relation of 
brothers and fiſters, as to their eſtates ; ſo. that, the oily 
bility of the father doth not Hinder, the i/eent bet 
them: for exauaiple, A man had iffue a ſon and a daug 
ter, and was — of treaſon, and died; ; the ſon. 
"chaſed lands and died without iſſue; and it was adj 125 
that, notwithſtanding the attainder gf the pf. he 
- daughter ſhall take by diſcenr from hef brother, becauſe 
"ER diſcent- . at Was immediate, and 2. law 

Hor 're bility of the fa „ 
1 Nel. Abr. 756 45. . 4 4 
If there be facher * ſon, and the ſon is attaioted of 
treaſon or felony in the father's life-time, and yet out- 
live his fathet, the land by Ji/cent hall not come to ſuch 
ſon, nor 30 of his iſſue; but if he die before the father 
4 Rep. 31, 124. 
Lak iſſue ewo 


/ability of the. father 


father's death, both daughters being alive, à moiety . 


eftate, Lit, 3. 3 Rep. 40. | <eſcend to one daughter, and the other ſhall eſcheat. C. 
The next and mf wwartly of blood are the ally 450 all Zi. 163. 
deſcendants from him, before the females ; and the female | 'Inheritances'may a bir not aſcend ; And in the. 


on the part of the father, before the male or female of the 

2 of the mother: And the eldeſt brother, and his po- 

Be ſhall have lands in W beſore any younger 
ther. 

Alſo a fer of the whole blood mall be. preferred, and 
taken before the younger brother, which is of the half 
blood ; bat ſuch a younger brother; though he may nor | | 
be heir to a brother, for want of the whole blood, yet | 
he may be heir to war ren or his uncle. GS. Lit. 14. 
3 Rep. 41. 

Ali the deſcendants from a abb who by our 1 
might have been heir to another, hold the fame-ri 

that common root from whom they are derived: 4 
the ſon, or grandchild, whether ſon or daughter of the 
eldeſt ſon, takes before the youngeſt ſon; and 4 fon or 
grandchild of the eldeſt brother before the youngeſt bro- 
ther: And ſo it is through all degrees of &/eents ; by re. 


preſentation, the proximity is transferred from the root to 
the branches, a ihe I yu them the ſame preference,” a8 
next and worthieſt of blood. Hass Haß. L. 237. 


The great grandchild of the elder brother, Shethdr- t 
be a ſon or a daughter, ſhall here be preferred as the heir 
before the younger brother; for thoogh'a female be leſs 
worthy than the male, yet ſhe ſtauds in right of repreſent 
tation of the eldeſt brother, 'who- 1 more” u, chan 
the younger. * Hale's Hift. L. 237 

As to heir to nn e 11 beugt 
in fee-fimple hath a ſon and a daughter by one woman of 
venter, and a ſon by another venter, and dies ſeiſed, and 
the eldeſt ſon. dies without iſſue, before Sd / Ne, the 
younger brother as Beir to the father ſhall have the eftate 3. 
but if the elder brother had entered on the lands, 'the 
2.5 have it as beir to Mm. 8. Tir, 15 15. 

it. 8. 

None-can inberit any lands as heir, er ovly the blood 
of the jof purchafer; as if the farber make © purchaſe, 
the blood of the mother ſhall not have the eſtate: Bar f 
2 ſon purchaſes, and there is 10 heir en the fide of the | 
father, the land ſhall go to the heirs on the fide of the | 
mother; for they are of the blood of the ſon” of the firft | 
purchaſer, and he had the blood of both father and mo- adv 
ther, Lit. 4+ Co, Lit, 12. 0 


— 


| hath purchaſed, ' by Murtal aſcent ; 


inherits the nephew, and the nephew the uncle. 


right line, — inherit their anceſtors without limita- 
tion; but the anceſtors may not take from their children, 
for the father can never come to the lands which his ſon 
though he may by 
collateral aſcent. * the ſon's lands come to the uncle, 
and then to the father; In the”collateral line, the uncle 


Lit. 3. 
3 Rep. 40. YVungh. 244. 3 
Lands and Gm. , in fee-fimple deſcend, firſt, to the 
eldeſt fon as heir, and to his iſſue; the ſons firſt, in order 
of birth ; and for want of ſons,” to the day vgdters equally, 
| who inkevit ug one heir; if the eldeſt fon hath 44 
then to his ne CRE brother -of the whole 2 we) 
his heirs,” and for want of a brothef, to his filter or 2 
of the whole blood, and their iſſue; 1 185 be no by 
or wang to the uncle and bis iſſue; 


confangainiry. s Els.” ©" And 
201, S . E WA 
50 in eib of lands aig bi wee; 77 un 
cles and aunts, the lands hall deſcend to the the father, and and 


the balf blood, "and their ifſue, (who comes in after the 
father, 'bein of the Shel Mod to. * though 11 

one another and for Want of uncle, gt 125 
blood, to the. next of kin i in the collateral 


. 
"Ph tifetnt of eftates-tail, Balf blood is no 15 
becauſe the iſſue are in per forwam daxt, 7 _alw 
the whole blood 10 the donee. 3 Rep. 41. A parks of 
ve an elder ſap, born out of the King's S Aide oh 
er bath another fon, within the realm; the as 
0 


i 


| ial have Takds'by d4i/tear from his Father i in this 


not the „ bad never inheritable blood i In him, 
1 on die feiſed of ad; b 1 ich another bath 1 

to enter, and it deſcends to his beir; ſuch Aces 

4 = the” other's right of entry, and put him to bia 


thereof, Star. 32 H. g. cap. 33. C 
Lie 25 ap. 1 Bur z df/cexr of ſuch things as lie in grant, as 


„tent, commons in &c. ee not hin 


who hath right to his 7 105 Lit. 237, 2 Danv. 
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D I'S. 


DIiINT' 


Abr. 561... And a it tall not aber. i any of Diſcent ot Dignittes, A dignity ens 


an infant; for of a ſeme covert, — wrong * 
dome to her 7 the coverture.. 2 
For farthe information e W _ 2 
- ſee an excellent treatiſe on bject by Dr. Blackflones 
1 entithed, The 2 of up 13. And ſee. his Commentaries, 
"IM 3» | Is &c. And 4% ag6s 444; 
k Aud . perfect 7 able of e. by which the courſs of 
'" deſert appears at one view. 2 Head See: Kindred 
A and Heir. "oe 911 St 1 rn — | 
Dilcent being created b aud the t 
title, an heir is in by that, I 
Dc. It is a rule ia law, * a man, cannot raiſe a fee · 
imple to 7 own right beirs, by the name of heirs, at a | 
purchaſe, ther by conveyance or.deviſe;. for. if he deviſe 
lande yard who. 1 beit at law, the een and 


direct or collatetal aps or where the; heir comes to an 
" eſtate by way of limitation, when tber word heirs is, not 
word of parc ſe. id. A father bach two ſons by ſeve- 
: ral venters, and deviles bis land to his wife for life, and 
” after: her dedeaſe to his eldeſt ſon; though the ſon doth 
not take the eltate preſently on the death of his father, 
"Re Mall be in by diſcent, and not by. purchaſe, and the 
eie mall be void as to him, Style 148, 1 Nel/. Abr. 
647. But it i faid he may make his cleiog;,and ke! 

- by deviſe, if he pleaſes. _. 

"A man being feiſe of lands which 8 by "the mo- 
"ther's 8 fide, deviſed” them- to his heirs,on the part of his 
mbther; and it was adjud d, that the deviſee ſhall take 
by eee. 3 Lev. 127. And when the heir,takes that 
which his anc2for. would have taken If Uving, be ſnall 
take it by diſcent, and not by purchaſe, 2 Danv. 557. 
But generally, where an effate is deviſed to the heir at 
law, attended with a charge, as to pay money debts, Sc. 
in ſuch caſe he takes by parchaſe, and not by diſcent. | 
Though conditions to pay money have been, conſtrued only | 
2 charge in equity ; and that they do not alter the d:/cont | 

"at t Common law. 1 Lut. 593. 1 all. 24, A man can 
have lands no other way than by diſcent ot purchaſe. 
And aſcent is the worthieſt means wpereby 4 can be | 
acquired. 

Diſcent of Crown Lands, All dhe lande whereof 
the King is ſeiſed iz jure corenee,, hall ecundum. jus coro- 
2 attend upon and follow the crown; ſq that g A. 
ſoever the crown deſcends, thoſe lands an d poſſeſ de- 
ſcead alſo. And if the heir to the crown. be attainted of 
treaſon; ; yet ſhall the crown deſcend to him, and without 
any rever, the 1 is avoided., lud, 247. Co. 
Lit. 15. Sed. 95. though a doctrine laid , down, when 

n 


— WW TE Y 


PETS 


Henry the Seventh came to the crown ?, ever. it is: a 
nice point; but the, 15 e will bold good, if the Prince 
can ſup rt Himſelf e throng. e, may take the 


- 
* 


French King's . e ratio Tate. as 
Arai us, and 1 pofitive. . "or aut 53 
The dignity of the crown of Englan 9 6 or ans of bees 
male, is difcendable — to the eldeſt daug 
and her n and In has, been declared yy a8 of 
parliament: nd b 110 H. 8. 6 22. Regram 
nar eff 41 "ts hr of 2 ing, as well as 
8 eldeſt IT, —— ple lands 
by ler. And balF | e I wi Pollen a dif 
tent of ands of the cr 558515 AH | -; Butja 
daughter of the whole blo Mall not ile where. there 
is a ſon of the half blood; 35 where the ing hath z 
beer and'a daughter by one einge ad p.f on by wo 


an drchaſes lands afzerw 
Hp ſon Hye and dies 77 189 e wards he 
ſhall not have theſe ands rADY other fee-f<m mple.langs 
of py ts bot thi ' 111 l 5 Jounger brq= © 
ther. 34 H. n 
King vr df the 1 15 1. 10 7 ee. 
chaſe of land to him a eirs, an without id ue, 
This land ſhall defecnd'to the: 'beir on JE of the mo- 


ther; contrary to the caſe of a ſubject, where the beit on 
the father's fide ſhall enjoy it. Ibid. . „Lit. 1 72 


common iaberitances and goes nor according to the rufes 
of che Common law; for ir.defeends' to the half bod, 
and there is ce N in 4 bar 4 eldeſt ies 
the Whale. Co. Lit. 27. T ar {ox 2k peerage is per- 
| ſonal, annexed to the blood, — Io that it 
eanpot be transferred to any -perſok,: or {dfrendered even 
ita the crown ;. it ca niove neither forward nor backward, 
but only downward to pPoſterity q and dotbing but cor- 
ruption of bloom, as if: the anceſtor» be uttuinted of treaſon 
Or felony. canchinder the iC to che right heir. Ter 
* * 95. n | 
TH rge,, On writs a 0 E is where a man 
5 — 7 — legal writ or-authvrity; doth thax bite 
by law he is required to do; :whereupon he is releaſed or 


Aiſtbarged from the: matter for which he was confined, 
Aud if one be arreſted by a /ati/ar out of B. R. cd th 


"ſame art the 225 will come to the. heir, 1 in a | prin do not file a declaration againſt the defendant 


priſon in two: terms, he ſhall be 4&4/tharged on common 
bail. 1. Lil. Abr. 490. Alſo where a deſendant on arteſt 
is admitted to bail, + the bail bring in the principal be- 
fore the return of the ſecond feire futiaz iſſued Gut againſt 
them, they ſhall be diſcharged; Mir h. 24 Car. B. R. 
If an oblige diſcharges one joint obligor, where ſeveral 
ate Jointly bound; it Aſcbarges the others. March, 
129. M a man may di/charge a promiſe made to him- 
elf, Sc. Cro, Jac. 463. See l hu, and "Vide Ha- 
eas Corpus, 34 24 | 
Diſclaimer, . / diſtlavize, (From me pr. We wit 
og privative dis) Is a plea containing an expreſs denial, 
or xenouncing of a thing; as if a (tenant ſue a replevis, 
upon the diſtreſs of the lord, and the lord avows the 
taking, ſeying the tenagt holds of him as of his lord, 
and that be diſtrained for the rent not paid, or ſervice 
not performed: now, if the tenant ſay he doth dot hold 
of him, this is called a di/c/aimer, and the lord provin 
the. tenant to hold of him, on a writ of right brought, 
Ade tenant ſhall, loſe his land. Terms ** th Aud if a 
writ of (precipe be brought-againſt two petions' für land, 
And one of them, the tenant, ſaith that he is not tenant 
nor claims any thing in the lands ; this is a difelaimer Þ 
to him, and the other ſhall have the whole land. B14. 
| And when a tenant hath di/Caimed, upon action brought 
againſt him, heiſhall not have reſtitution on writ of error, 
Ic. againſt his owo act; but is barred of his right to 
the land di/claimed, + 8 Rep. 62. But a verbal difelai 
ſhall. not take place againſt a deed of lands: nor af 
the diſclaimer of a wife during the coverture bar 'her, et 
on her lands. 3 Rep. 26. E mond 21 
Baron and feme may Tanin for the . * " if 
the byſband hath nothing but in right of his wife, oy eau 
not Aiſclaim. 2 Danv. Abr. 569. Such perſon ab cay- 
* the thing perpetually in which he diſelains,” ſhall 
not be permitted to %% a biſhop, &c. may not % 
claims fox he cannot diveſt the right out of 3 
Though in a quo warrants, at the ſuit of the Kin 
a. biſhop or others for franchiſes and liberties if A wr 
ſhop, Go. di/clajms them, \this- ſhall! bind — | 
Co. Lit. 102, og. IIa man be vouched” Becauſe” of a 
reverſion. ij a leaſe-maile by himſelf beiicannot difelaim : 
but an heir may diſclaim, being vouched' _ 4 teaſe 
made by his anceſtor. 2 Dans 569111 0603 1007 
e parſon may df elan i in the — land not in the 
incident; as he that is- youched becauſt of à feverſion, 
cannot \ di/elaim in [the reverſion; faving' the- niger 
49 £43» 27. If the, lotd:di/elaims his ſeighiery, in 
court of record, lit is extinct, and the tenadt hall” bold 
of t * lord next paramsunt 10 dhe lord ahfeldining. Li. 
ech. 1 146. 9740 12 1 — os. dre 
At is, ſaid not to be — that the aurit of right } fur 
di Waimer. thould be þrgught: againſt the iperſon® that % 
claims; for if it be only againſt him that is found tens 
of the land, though he be s ſtrariger, it id not material. 
2 Danv. 570. By ples of den- uenure, wothing i is diſowned 
| but freebold, which may be good hefe che tenant 
25 the revexſios in fee,q and not the frechold; but when 
ch tenant diſclaims, or pleads non-tenure'and elan, 


* 


the whole kingdom hath, zn intereſt i in t. < ern of ts 
crown, The King canhot kek or ae ſ, e. 


Crown. "ge - fond « 0 


of * 


de . ſhall have. the baths as the: whole! 2 | 


| 9g * fi Lu 1 500 4 — 


D 1 8 


pas gare clauſum fregit, Wherein the deſendant mall 
JOE any ids the land, and the treſpaſs be by 
negligence or involuntary, the defendanrihall be admitted 
do plead a 4i/clainor, and that the treſpaſe was by s- 
_digence or involuttary;' and a fender of Juſfitient ' aments | 
before the aon brought; and if the iſſue be found for 
the defendant, or the plaintiff be nonſuited, the plaintiff 


| in r n e e yn bf: nee 
cerniag the fam. 


a diſclaimer of goods, as well as lands; as if a man 4%½ 
© claimeth goods, on arr 


In the Chancery, if a defendant by his anſwer renounces 


 executorſhip of à will, Sc. where an exetutor refuſes, 


COS I #71 


F 2 (diſcontinuatio, derived from the Fr. 
Aiſcontinuer, i. e. cefſare) Signiſies an interruption or 
breaking off; and is twofold, diſcontinuance 'of pofſe{fon, 
and diſcontinuatce of proceſs e the effect of ' &/continuance 
of. pafſe/ion' is, that a man may not enter upon his own 
ands or tenements alienated; whatever his right be to it, 
of his own authority, but muſt bring his writ, and ſeek to 
recover poſſeſſion by law. Co. Lit. 325. F. N. B. 191. 
Where a tenant in tail, or -a man ſeiſed in right of his 
wife, Cc. by feoffment, gift in tail, or leaſe for life, 
by fine or livery, not . warranted by the ſtatute 32 H. 8. 
c. 28. aliens the eſtate; ſuch alienations are called 4% 
continuancess whereby the wife after her huſband's death, 
and the iſſue in tail after the death of tenant in tail, 
and thoſe in remainder and reverſion are driven to their 
action, and cannot enter. Co. Lit. 325. 3 
Bat a diſcontinuance taketh away an entry only: and to 
every #;/continuance'it is neceſſary there ſhould be a deveſt- 
ing or diſplacing of the eſtate, and turning the ſame to 
a right; for if it be not turned to a right, they that have 
the eſtate cannot be driven to an action. Co. Lit. 327. And 
an eſtate- tail cannot be Ai continued, but where he that makes 
the diſcontinuance, was once ſeiſed by force of the intail, 
where the eſtate-tail is executed; unleſs by reaſon of a 
warranty. Lit. Se. 637, 641. Alſo if tenant in tail 
levies a fine, c. this is no Aicon⁰tinuance, till the fine is 
executed; becabſe if he dies before execution, the iſſue 
may enter. Co. Lit. 33. 2 Danv. Abr. 
A diſcontinuance may be ſive ways, ' viz. by feoffment, 
fine, recovery, releaſe and confirmation with ' warranty. 
1 Rep. 44. A grant without livery, or a grant in fee” 
without warranty, are no d;/continuances an exchange 
will not make a diſcontinuance; as if tenant: in tail ex- 
changes land with another, that is not any di/continuance,” 
by reaſon no livery. is requiſite thereon. 2 Danv. 57. 


alteration of ſuch things as lie in grant, and not in livery, 
works no diſcontinuance; for ſuch grant does no wrong 
either to the iſſue in tail, or him in reverſion or re- 
mainder, becauſe nothing paſſeth but during the liſe of 
tenant in tail, which is lawful; and every Aſcontinuanct 
worketh a wrong. Co. Lit. 33ꝶ32—T:2:ñ;ỹ?ĩͤ 
If tenant in tail of a copyhold eſtate, furrenders to an- 
other in fee, this makes not anyiuf/cominuante, (except 
there be a cuſtom for it) but the heir in tail may enter; 
tho? this hath been a great queſtion. 1 Lebn. 95. 2 Danv. 
571. If there be tenant for life, remainder in tail, and 
remainder in tail, Ce. And tenant for life, and he in 
the firſt remainder in tail levy a ſine, this is no di/ſconti-. 
nuance of either of the remainders. 1 Rep. 76. But if 
there be tenant in tail, remainder in tail, c. and tenant 
in tail enfeoffs him in reverſion in fee; or where there 1s 
tenant for life, remainder in tail, reverſion in fee, and 
tenant for life enfeoffs the reverſioner; theſe are di/conti- 
nuances, becauſe. there is a mean or immediate eſtate. 
1 Rep. 140. Co, Lic 335. 3 Dasv. 575. , 


* 
— 4 


1 


Stat. 21 Facs L. cab. 16. % 5. In all acionhs of treſ- | 


ſhall be barred from the ſaid action, and all ſuits con- 


Beſides theſe Aiſclaimers by tenants of lands, there 
are diſclaimers in divers other caſes: for thete is a iſelaimer 
blood, where a perſon, denies himſelf to be of the blood 
or kindred of andther: in his pe. F. N. B. 102. And | and na in a fe Je 
/- | torney, this is a diſcontinuance of the eſlate-tail and the 
ignment of felony, When he ſhall FFV | 


loſe them, though he be cleared. Standf. P. C. 186. 


the having any intereſt in the thing in queſtion, this is 
likewiſe a di/claimer. And there is a deed of ahſtlaimer of 


_— 


and throws up the ſame. + See farther Black, Com. 2. fe not be 2 | take 2 
1 d I | the-entry of him in reverſion or remainder, Lit. 145. 


at. 


Tit. 138. Finch's Law 19 


It is the ſame of a bargain and ſale, Cc. And an 


* 
* 
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W hen be tenaye in wail; rehainder to bis right heirs 
and he makes feoffment in fee, this is a di/continuance; 
though ſuch tenant that made the feoffment, hath the fee 
in him. 2 Danv. 572, A man is tenant for life, the 
remainder in tail, remainder in fee, and the tenant for 
life makes a feoffment to him in remainder in fee; this is 
ſuch a diſcontinuance of the eſtare-tail, as produceth a for- 
feiture. 3 Rep. 59. If a tenant in tail be diſſeiſed, and 
after feleaſe with warranty to the diſſeiſor, it will be a 


*3 
pe 
4 


Alſtontinaance: ſo if he releaſe or confirm to tenant for 


life. Lit. Sg. 135. 1 Rep. 44. And if, where there 
is a tenant for life, and remainder in tail, the tenant ſor 
life levirs a fine to his own uſe; and after tenant for lite 
and he in remainder. join in_a feoffment by letter of at- 


„„ . Rb 
If tenant in tail makes a feoffment in fee upon condi- 


tion, and the condition is broken, the iſſue may enter 


notwithſtanding this diſeentinuance. Lit. 632. Tenant 
in tail grants all his eſtate to another, though with 
livery and ſeiſin; and if that other perſon make a feoff- 
ment in fee, it will not be a di/continuance to take away 


1 Rep 46. 10 Rep. 97. A leaſe is made for life- re- 
mainder in tail; and Ee in Temaitider in tail diſſeiſes the 
tenatit for life, and makes a feoffment in fee, and dies 


without iſſue, and then tenant for life dieth; this is.n0 


diſcontinuance to him in reyeifion. ' Lit. 146. 1 Browns, 
36. And if tenant in tail of a rent, common, advowſon, 
or the like, grant it in fee, it is not a 4/continuance : nor 
where ſuch tenant granteth any thing out of land, c. 


Where a tenant in tail o 4 ' manor makes a'leaſe for 
life, not warranted by Stat. 32 Hen. 8. c. 28, of part of 
the demeſnes, this is a AHcontinuancę of this parcel; and 
it is ſaid makes it no parcel of the manor. F fd Ar. 

58. By ſlatute, a huſband is reftrained from alienation, 
and diſcontinuing of the wife's land. 32 f. 8. cap. 28. 


And a wife, tenant in tail with the huſband ; or having an 
eſtate in dower, &c. from making any diſcontinuance 


the lands of the huſband,” after his death. 11 H. 5. 
cap. 20. Likewiſe eccleſiaſtical perſons, as biſhops, deans, 
Oc. from alienating or diſcontinuing their effates, 13 
Elix. tap. 10. 1 Tac. 1. cap. 3. . 


* > 


Thefe can be no diſcontinuance by tenant in tail of the 
gift of the crown, 34 & 35 H 8. c. 20. Nor by tenant 
in rail of fee-farm rents, to bar the remainder veſted by 
the ſtatute, 22& 23 Car. 2. c. 24. . 6, And ſome 4% 
 continuances at Common law are now made bars as to the 
iſſue in tail; though ſtill d:ſcontinuances. in ſome caſes, to 
bim in remainder, c. ſuch as fines, with proclamations 
by ſtatute 4 H. 7. cap. 24. 32 H. 8. cap. 36, If the 
huſband levy 'a fine with proclamations, and dieth, the 
wife muſt enter, or avoid the eſtate of the conuſee within 
five years, or ſhe is barred for ever, by the Szat..4 H. 7. 
c. 24. Por the Stal. 32 Hen. 8. cap. 28. doth help the 
diſcontinuance, but not the bar, Co. Lit. 326. - Huſband 
and wife tenant in ſpecial tall, the huſband alone leyjed 
a ſine to his own uſe, and afterwards he deviſed the lend 
to his wife for life, the remainder over, rendering rent 
Ce. The huſband dies, the wife enters and pays the 
rent, and dies: in this caſe" it was adjudged, that the 
fine had barred the iſſue in tail, but not the wife. Hyer 
351. The entry of the wife in this caſe was a diſagree- 


ment to the eſtate of inheritance, and an agreement to the 


eſtate for life: but if the wife had not walved the inheri- 
tance; the eſtate tail as to the wife had remained. 9 Rep... 
ers eden ane 903; $525 Vis de 
I lands be given to the hnſband and wife, and to the 
heirs of their two bodies, and the huſband maketh a feoff- 
ment in fee, and dieth; the wife is helped by the ſlatute 
32 H. 8. c. 28. and fo is the iſſue of both their bodies 
1 A. 326, The huſband is tenant in tail, the remainder 
to the wife in tail, the huſband makes a feoffment in fee; 
by this, the huſband, by the Common law, did not only 
diſcontinue his own eſtate tail, but his wife's remainder: 
but by ſtatute 32 Hen. g. c. 28. after the death of the 
huſband without iſſue, the wife may enter by the ſaid act. 


Though if the "huſband hath Iſſue, and maketh a feoft. 
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ment ich fee of his wiſe's land, and his wife dieth 4 
heir of the wife mall not enter during the huſbabd's 
life, neither by the Common law nor by the flatute. 
A diſcontizuance may be defeated, where the eſtate that 
worked it is defeated; as_if a buſband make a feoftment 
of the wife's land upon condition; and after his death, 
his heir enters on the feoffee for the condition broken; 
now the diſcontinuance is defeated, and a feme may enter 
upon the heir. Co. Lit. 3 36. The titles of diſcontinuance 
of eftates and remitter, were formerly large titles in our 
books; but they are abridged by the ſtatute lam. 

Dilcontinuance of Plea, ls where divers things ſhould 
be pleaded to, and ſome are omitted; this 1s a di/conts- | 
nuance. 


1 Nelf. Abr. 660, 661. If a defendant's plea | 
beyin with an anſwer to part, and anſwers no more, it 1s | 


a diſcontinuance: and the plaintiff may take judgment by | /o# 


nil dicit, for what is not anſwered : but if the plaintiff 
plead over, the whole action is diſcontinued. 1 Salk. 
139. Debt upon bond of 500 J. the defendant as to 
2251. part of it, pleads payment, tc. And upon de- 


murrer to this plea, it was adjudged that there being no | 


2 


anſwer to the reſidue, it is a continnance as to that, for | 
which the plaintiff ought to take judgment by nil dicit. 
1 Salk. 180. Where no anſwer is given to one part, if 
the plaintiff pleads thereto, he cannot have judgment ac- 
cording to his declaration; for which reaſon it may be a 
diſcontinuance of the whole. 1 Ne. 660. But this is 
helped after verdi& by 32 H. 8. c. 30. SH 

Diſcontinuance of Proceſs, Is when the opportunity 
of proſecution is loft for that time; or the plaintiff is dil- 
miſſed the court, &c. And every ſuit, whether civil or 
criminal, and every proceſs therein, ought to be properly 
continued from day to day, &c. from its commencement 
to its concluſion; and the ſuffering any default or gap 
herein, is called a diſcontinuance - the continuance of the 
ſuĩt by improper proceſs, or by giving the party an illegal 
day, 1s properly a mi/continuance. 2 4. 298. 

Where an action is long depending, and cantinued from 
one term to another, the continnances muſt be all entered, 
otherwiſe there will be a Aiſcontianance; whereupon a writ 
of error may be brought, &c. 1 Nelſ. Abr. 660, If the 

laintif in a ſuit doth nothing, it is a di/con/inxance, and 
bs muſt begin his ſoit again: and where it is too late to 
amend a declaration, 2 or the plaintiff is adviſed to 
proſecute in another court, he is to diſcontinue his ſuit, 
and proceed de ove. Com. Law Cam. Plac. 171. But a 
diſcontinuance of an aclion is not perſect till it is entered on 
the roll, when it is of record. Cre. Car. 236. . | 

The plaintiff cannot diſcontinue his action after à de- 
murrer joined, and entered; or after. a verdict, or a writ 
of inquiry, without leave of the court. Cro, Fac. 35. 
1 Lill. Abr. 473. In actions of debt or covenant, after: 
= demurrer joined, the court will give leave to diſcon- - 
tinue, if there be an apparent 16% 4 as if the plaintiff. 
through his own negligence is in danger of loſing his debt: 

but if the demurrer be argued, then he. ſhall not have 
leave to diſcontinue ; nor where he brings another aQtion . 
for the ſame cauſe, and this is pleaded in abatement of. 
the firſt action. Sid. 84. | | 5 

But where a man hath a juſt cauſe of action, for a matter 
of any conſequence, and unadviſedly demurs to a plain 
bar, c. and defendant joins in demurrer, and it is argued, 
and the court are of opinion the plea is good in law, tho? 
it may be fal/c in fad, the court will, even after giving 
their opinions, but before judgment given, on motion, 
permit the plaintiff to withdraw his demurrer, on payment 
of cofts, and take iſſue. 

Is has been ruled, upon a motion to diſcontinue, that 
the court may give leave after a ſpecial verdict; which 4s-/ 
not compleat and final; but never after a general verdict. 

1 Salk. 78. 1 Nel/. 663. 5 | 

An appeal may as well be diſcontinued by the defect 
of the or procceding in it, as it may be by the 
inſufficiency of the original writ, &c. For by ſuck de- 
ſect, the matter depending is as it were out of court. 

1 Lill. 473, A diſcontinuance or miſcontinuance, at Com- 
mon law reverſes a judgment given by default ; and 4% 
continuance upon a demurrer is error; but a miſcontinuatice 


| 1 


power to inflit corparal puniſhment on the''offen 
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 Di/continugnce of proceſs is helped at Common law 


bh by 
appearance; and by Stat. 32 H. B. cap. 30: Alb difcor- 
tinnancet, miſcontinuances and negligences therein, of 


plaintiff or defendant, are cared after verdict. 2 Dare, 


382. The death of the King is not a diſtowinuazce of 
any ſvit;. and no ſuit before juſtices of aſſiſe, or juſtices 
of peace, e. will be diſcontinued by a h commiſficn, 
Stat. 1 Ed. 6. cap. 3. See 4 S5 V. OM. . 18. 
1 fan. Stat. 1. c. 8, On the diſcontinuance' of ſuits, 
it is uſual to give the defendant coſts. See Conting- 


| _ The plaintiff hath been allowed to diſcontinue after n 


pecial verdict, and argument thereon, and after the court 
have delivered their opinion; but it is diſcretionary in the 
court, and in hard aQions. they will not allow it. Rep. 


Diſcobert, Is uſed in the law for a woman unmarried 
- 1 one not within the bonds of matrimony.” Law 
r. Did. 206 | h 11 
_ Diſcovery, Is the act of revealing or diſcloſing any 
matter by defendant in his anſwer to a bill filed againſt 
him in a court of equity, ke 
A man is ar bound to difcover what may ſubje& him 
to the penalty of an ad of parliament. Vern. 109. pl. 98. 
ih yt ty ct do Praga em 50 ERIE 
But, where ſeveral are partners in an nnlawfid or clan- 
deſtine trade, and one of them brings a bill of 
againſt the other, it is no good plea that their anſwer may 
ſubject them to the penalty of an act of parliament; for 
by their going on in ſuch trade, they ſeemed to have in- 
tirely waived. that unlawfulneſs as beteueen themſelves; ſo 
the plea was diſallowed, and they were ordered to anſwer. 
2 Eqs. R. 186. Hill. 12 Cs. 1. Gaſcyone v. Sid. 


Defendant ſhall not diſcover any thing againſt himſelf 
to charge. -bimſelf with the penalty of 4 bond of ar- 
RO _ Chan, Rep. 142. 15 Car. 1. Biſooy v. 

i p. | | 1 : 

The huſband deviſed to his. wife an eſtate and intereſt 
in ſeveral goods and things, to be held and enjoyed by her 


during ber widowhood. On a bill brought againſt her to 


diſcover, Whether married or not, in order to prove a 
forftiturs of her eſtate, ſhe demurred, and the bill was 
diſmiſſed, 2 Chanc. Rep. 68. 24 Car. 2. Monnings V. 

The difference is between canſes criminal and civil; if 
an offender be once legally convifled' of an Fir, aubere - 
by he ought to forfeit bis eftazs,, then it is lawtul and proper 
to prefer a hill to diſcover what eſtate in Iands and 8 
he then had; as in caſe. of an or attainder, Ofc. 
for that the effect of ſach a bill is only to diſcover what is 


forfeited already, and not to diſcover à cauſe of forfeit= . 


urs. Arg, Hard. 14. | $2. 5 
Diſcretion, (Diſcraio When any thing is left to any 
perſon to be done according to his di/erection, the law in- 
tends it muſt he done with ſound d5feretion, and according 
to law: And the court of B. N. hath a power to re- 
dreſs things that are atherwiſe done, notwithſtanding they 
* io the diſcretion of thoſe that do them. 1 Lil. 
We 477. 8931 1 1 n ld... $448. K+ 
Diſcretion is to diſcern between right and wrong; and 
therefore whoever hath power to act at d;/cretion, is bound 
by the rule of reaſon and law. 2 af. 56, 298; And 
though there be a latitude of diſeretion given to one, yet 
he is circumſcribed, that what he does be neceſſary aud 
convenient ;. without which no liberty can defend it. Hob. 
158. The aſſeſſment of fines on offenders:cvommitting af- 
frays, Cc. And the binding of perſons: to the . 
behaviour, are at the 4;/cretiea of our judges and{juſtices 
of peace. 1 Hawk. P. C. 132, 138. Aud in many caſes, 
for crimes not capital, the judges have 2 Giſeretionary 
ders. 
2 Hawk. 445. Infants, Cc. under the age of 'di/crerion, 
are not puniſhable for crimes; and want of Aiſcrrrion 
- a good exception. againſt a witneſs, bid, 434, See 
"Disfranchile, Is to take away one's freedom or pri- 
vilege: It is the contrary to enfranchiſe, And corpora- 


tions have power to dirfranchiſe members, for doing any 
| 


thing 8 


After appearance is not ſo, 8 Rep. 150, 46 Z. 3. 30. 
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; of afterwards, before | 
the ſame party have any lands of per- 


ſonat eſtate Fallen to him, 5 guilty of any thing 


hereby he 18 nabe to Lare 


Privilege taken from 


bim, then he is por Vir of the capacity of ſuing informa | 


fauperiey and is ful aid co k be fears 


Peri. 
biſbed of Canterbury has power of diſpenſing id any caſe, 


were formerly granted 


* Forma Fan- 
Dilpenfatidii.- By the 26. Hen, 8. cap. 21. Tie eb 


wherein i penfariont U Contrary. to. che law of, God). 
y the ſee of Rome; and may grant 


Diſpenſatim to the King, us well as to his ſubjects: But 
ſuch dijpen/ations ſhall 75 be granted out of the ae 


Sc. And durin 5 the vacancy of the ſee of Canterbury, 
guardian of the ſpi 


Archbiſhop of Yak bark grants di/pen/ations, 9 only in 
his own province, but in the province of York; L and the 
e 


Archbiſhop ef York, and other biſhops, diſpenſe as they 
were wont to do, by che common law and cullom of the 
realm. Wood's Inf}, 26. Every biſhop of common. right 


has the power of inſtitution into benefices, and of dit. 


penſing in common caſes, &c. Bid. 305. n 


to hol pluralities ; ; ſee Chaplains. 


Difpetiſations of the King, IF a, di/den/arion by the 


"Archbiſhop of Canterbury, is to be in extraordinary. mat- 
ters, or in a caſe that is new, the King and his Council 
are to be conſulted: and it ought to * confirmed under 
the broad ſeal. The King's authority ta grant Ape -. 


tions remains as it did at common law; notwithſtanding 
the 25 H. 8. c. 21. Cro, Eliz. 542, 601. The 4% 


penſation of the King, e. makes a thing prahibired, law- 


ful to be done 


not admit of a di/pen/ation. March | Rep. 213. Where the 


ſubje& hath'an fects intereſt in an a& of parliament, | 


the Vg carmot diſpenſe with it; but where the 
intruſted with the management thereof, and the Fc ect 
intereſted by way of er only, be 14h March 
214, 216, This muſt 775 where the Kin 52 
act itfelf, impowered to A ehe with it. den an of- 
fence wrongs none but the Ning; or if the ſuit is onhy 
the King's for the breach of a penal law, that is not to 
the damage of à third perſon, the King may diſpenſe -\ 
But in caſe the ſuit is the King's, for the Ras 400 
ther, he cannot. Vaugl 3395 3 

The 4 penfeng Rate of e is Ha lux coofideted. by 


Dr. N See Con. 1 75 142, 185, LE . 


4t9, 
Diſpeaſation'by non vbſtante. Formerly if any ſtatute | 
tended to reſtrain ſome prorogative inęident to the perſon of 


y him who hath it: But malum in /e will 


% is | 
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| 


nd ant 


' 


the King as the ti 7 of pardoning, or of commanding the 


ſervice of the ſubje 
inſeparable from the King's, by. a clauſe of nen ob/lante, 


for the 11 weal, * which were 


he might diſpenſe with'it, 2 Hawk. 320. But as in the 
reign of: King Famer II. thy diſpenſing power was carried 


10 high as 20 render the execution of our neceſſary laws in 
a manner dependent on 35 leaſute of the Prince; by 


Seat 1 . AI. + . Tt is. enaRted, That 


no di/ptnfation by how © Pani, "of, or to any ſtdtute, or ar 


part thereof; Mall be allowed} but that the ſame ſhall 


de held void, and of none effect, except a diſpenſation. be 
allowed in ſuch oy The rats by 10 rad 


* 


| f | 7 | diflig bs 927 i 2 2 | 

| 3 n 0 ht thet 4 * | 

. his right- 2 
int 4 or N and his entry is not- lad 


4, WI: —1 that hath; the (eſtate. from tha poſſeſ- 
| 55 af. lis. eg. Aud diti in —_— 
| he Kit 7 77 Aiſciſia, committed without force: of 

by force, hut + abix Janne is more Proper- 
Ip, defarcement...i Brit. * en, ele e 

11 By Mane ara, 9 Hes. 4. 4% 29. No mani t 
E or put out of his freehold; but by law al Judgment 
his peers, or the law: And by flatute, the dying feiſeil 
any difpifar of or in oy lande, r. having no right 
therein, ſhall not be 4 diſcent in law, to take away An 
entry of 2. perſon. baving lawful. title of entry except: the 
difſeiſor 2 had peaceable.poſſefion five years, witllout 
entry or cl Wn. by the perſon having; lawful title, +32 H. 8. 
c. 33. But if a di/eifor having expelled the right owner, 
hath ſoch peaceabie poſſeſſion of the lands five years without 
claim, and continues in poſſetion ſo as to die ſeiſed;" and 
the land deſcends to his heirs, they have a right to the poſ- 


law; and the owner ſhall loſe his eſtate: for ever, if he 


tute of limitations. Bac. Hl. And zi a aiſſtiſir lery 
a fine of the land whereof he is diffei/ett, unto a firan- 
ger, the A Hciſor ſhall keep the land for ever; for the ifs 
feifee againſt his on fine cannot claim, and the conuſee 
cannot enter, and the right which the Ait had, bein 


iritualties may grant.d; penſations, "The extinct by the fine, the dieser ſhall take advantage o 


it. 2 Rep. 56. But this is, to be underſtood, where no 
uſe is declared of the fine by the 4; i/eiſet ; when it n 
enure to rer z ene | 88. J. 


I Lew. 128. 2 N 5 
AU a foms ſole be Keile ok lands Snakes; and is difſti/ed, 

and then taketh - huſband ; in this caſe, the huſband — 
wife, as in right of the wife, have right to enter, and 
vet the dying ſeiſed of the Abr, mall take away the 
entry of the wife, after the deach of the huſband.: Co. Lt. 

246. If a perſon difeiſes me; and, during the dien, 
he or his ſervant cut down the timber growing upon the 
land, and aſterwards I re-enter into the land, 1 ſhal! 
have action of treſpaſs againſt him; for the law, as to the 
difſeifar:and his ſervants, ſuppoſes the frechold to have 
been always ia me: But if the diffeiſor be difti/ed by ano- 

ther, or if he makes a ſeoffment, gift in tail, leaſe for liſe 
or years, 1 ſhall not have an — againſt the ſecdnd %. 

ſciſor, or againſt thoſe who come iu by title: For all the 

meſne profits ſhall be recovered * the ns rams a 

11 Rep. 52. Keilw;, 1 

A _diftifor in aſſiſe, where damages ace reconteed iel 
him, ſhall recover as much as he hath paid in rents charge 
able on the lands before the Ai Vent. Cats 189. 

But if the Ai eiſor or his ſeaffee ſows corn on the Jand, 
the difſei/ce may —_ it whether before or after ſeverance. 
Dyer, 31, 73. 11 Rep. 46. Where a man hath a houſe 
in fee, Ce. and locks it, and then: departs; if another 
perſon comes to his houſe, and takes the key of the door, 
and ſays that he claims the houſe to — 1 in fee, with- 
out any entry into the houſe, this is u Aeg of the 
honſe. 2 Dar. Abr. 624. If the — enters uon the 
land of the feoffee, and mokes a leaſe ſot year c. it 
is a i, though the intent of the parties to the feoff- 

ment, Was, that the feoffee ſhould make a leaſe to the 
ſeoffor for life. 2 Rc. 59. If leſſee for years. is. ouſted 
by hie * this is * to be a rh men Fac. 


678. 
a leaſe 


A man —— on * 5 land, 
for years, who hath not ſach leaſe, is 2 Form — if 


a man enters into the houſe of another by his ſufferance, 


without- claiming any thing, it will not be a aifſeifin. 
ple 21, 31. 2 Dat 625. If 4 perſon enten on 

nde by virtue of 4 grant or leaſe; that is void in law; 
he is a iar. 2 Dar. 630. A leſſee at will, makes a 


| at all vt. it ic 3 the leſſee at will, not of 


4D | the 


ſeſſion thereof till the perſon that is] owner recovers at 
not 1 bis ſuit within the time limited by the ka- 


leaſe for years, it is di/ſeifin,, at the election of the leſſor 
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6. F Ce. F. E. n nn „, pry gallen f and entries 50 he made of ills, ere. os, 
enters into land of 


| an infant, choagh by” his "aſſent; | der penalty of 20 4, -Apd. none of the ſaid mixed liquors 
A h e de daft, at bis" eu 1 fu be expoſed to ſale, bär in ſome. place that is enter 
A. 3. %. ud if e perſon commands another to ed, In pain of forfeiting 40 7. a gallon; an if any. di 


| entes- lands, and mike a ee, the coritniinder is | riller AA, or ſells any ſpirits, not of full roof, he ſha] 
a Aer, us well as fuch Se: aeg ths Command be 165 the like | ny. Alls ſtirs = realy of any 
conditional, when it may be otherwiſe." 42 F/<'99. 2 | compound liquors, in leſs; quantities than a gallon, are 
Te SN ak ro ie but ferne al the gxciſe-ofice for the fame, 
If a man forces an | and pay down 207. and felling without ſuch licence, to 


him, and he doch ſos it will be a dif; 


forfeit'$07.” Selling brandy about the Rreeta, Io afly heel. 
2338 y wheel. 


Bartow of on & thed, or orlier place Incuts a penalty of 
164, Fr by Juſtices of peace; 1.118 a. hall not 
extend to. arrack, rum, citron water, Iriſh uſqueba 
ett, Stat. 6 Geo. 2. e. 17. ins W Whebaugh, 
The duty on compound, waters or ſpirits, 


from tilli 


N 2n compe and French 
entering on land; it is s ei: A denial of a | brandy, c. taken off, and duties granted of f 4. and 2, 
| when lonfeldy demanded, is a eie of the rent. | per gallon, to be raiſed in the ſame manver a3 exciſe * 
Ce. Lie. 153. Alſo hindring a diſtreſs for rent, by force; | beer, and ale, etc. And diſtillers or other perſons may 
or making reſcous of a es, are a def of che rent. | 'export "ſpirits, drawn from Corn of Great Britain, on 
nt, or ſeme covert, may be | oath, ahd that duties are paid, and ſhall be allowed a 
a &iffiſor, but it muſt be by aQual entry on lands, | drawback of 4 . 18s, per ton, eie. Cyder vſed in dif. 
ts NR Rees * 42 4 tillation, is exempted from duty ; but llt uſing it 
otherwiſe, ſhall forfeit 57. Stat. 6 Ceo. 2. cap. 17. No 
baron: If he eisen another to ber uſe, ſnhe is not a | g;ftillers, or others, ſhall retail any brandy, rum,  arrack, 
d;ffeiforeſs; nor if the wife agrees to it during the cover- | Geneva, eic. by any name, in any lefs quantities than two 
s deo it, ſhe is a &/+ | gallons, without taking out a licence, and paying 50 . 
Fibre. 4. 626, 627. Aſſiſes that lie againſt Difſei- | to the next office of exciſe, ic. on pain of forteitiog 
fers are called writs of 5 and there are ſeveral writs 100 J. and ſhall pay 205. per gallon: And the retailers 
of entry „ar diefe, of which ſome are in the per, and | to make à true entry of all their warehouſes, ſhops, cel- 
others in i pe, Ce. | STE : | lars, and the liquors therein, under the penalty of 201, 
But writs of ah, on difſciffve, are now difuſed ; and | and 405. for every gallon concealed, or making any clan- 

the feigned action of ejectment is introduced in their deſtine increaſe, etc, a YI * | | f 3 45 
It is not amiſs to be —_— with this learn- | Officers for the duties may enter warehouſes, ec, and 
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but rea and gjedmem ſupply the place of almoſt take an account of liquor, and perſons refuſing them en- 
every kind of M. See Ae of Neel Diffs and | trance ſhall forfeit 507. None may de wick any 
| 1 r " aft I workman or ſervant, to pay him his wages, ſo much in 


1 : 2, Is in al he that Reiſeth or puts another | money, and the reſt in brandy, etc. And hawkers and 
1 out of his land, —— order of law: And a d/ciſce is ſellers of brandy about the "1:4; to ures 5 J. 
he that is ſo put out. 4 H. 4. As the King in judgment | or be committed for two months. But phyſicians and 

of law can do no wrong, he cannot be'a iar. 1 B.5. | apothecaries may uſe ſpirituous liquors in medicines for 
8. A Aſciſr is to be fined and impriſoned; and the &/- | fick perſons; and di/tillers may exerciſe any Other trade. 
ſeiſee reſtored: to the land, c. by Star. 20 H. 3. c. 3.9 Geo. 2. c. 23. Where any perſons are not able to 
Where a difeifor is difſeifed, it is called ait upon | pay the fines, commiſſioners of exciſe to advance the te- 
diffeifin. ; En 27 4 heed wards for information out of money in their hands; and 
Diſſenters, Are ſeparatiſts from the church, and the | the offenders to be committed to the houſe of correction, 
ſervice and worſhip thereof. At the Reævolatien a law | and there fiript naked from the middle and whipped, etc. 
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of 40s. per 


concerning the diſcipline” of the church, ſhould not 


extend to Proteflant diſſenters: But the perſons diſſenting, 
are to ſubſcribe the declaration of 30 Car. 2. c. 1. and 


lar, without notice given to the - officer of exciſe, ſhall 
ſorſeit 200. and 10d. for working ftills, but at ſueh ap- 
pointed hours, to be levicd by warrant of two juflices of 
peace. Swat. 3 V. M. c. 15. 10& 117, z. c. 4, 
21, If any difiiller ſhall uſe a private pipe for convey- 
ance of diſtilled liquor, he forfeits 100 I. And private 
fills to be ſeized, for which a ſearch may be made by 


_ officers of exciſe by virtue of a juſtice's warrant, * 10 U 
11 3. c. 4. Diſtillers, &c. are to make an entry of 


all warchouſes for keeping brandy, on pain of 20. and 


Forfeiture of the liquors; and brandy ſhall not be fold 


but in warehouſes and places entered, under the penalty 


c. in the poſſeſion of difillers, are liable to a duty of 


„ by Star. 6 Geo. 1. c. 20. All mixed 
or compound waters or ſpirits, commonly called Geneva, 


wasenaRted, That the fiatutes of Q. Elis. and K. James I. | Star 10. Ces. 2. c. 17. coy e of any houſe or place, 


where any ſpirituous liquors ſhall be ſold leſs than two 


' gallons, if privy thereto,” are to be deemed retailers there- 


of, and forfeit 100/. And if any perſon to the number 


muſt be firſt licenſed to ſell ale or ſpirituous liquors 
by two or more juſtices of peace, to be. enabled to 
retail ' ſuch liquors: But none ſhall be -deemed a re- 
tailer, who does not fell it to be drank" in any place 
belonging to bim, or ſend it abroad, in leſs quantities 
than a pint. Stat. 16 Geo. 2. cap. 8. By the Stat. 17 
Geo. 2. c. 17. All penalties by the Stat. 16 Geo. 2. c. 8. 
and by this act impoſed, may be ſued fot, recovered, 
levied and mitigated by ſuch ways and means as any 
nalty may be ſued for by any law of exciſe: But the 
uſtice may, if he think proper, inſtead of lerying the 
penalty, commit the offender to the houſe of correction, 
to be kept to hard labour for two months, and be whip: 
before diſcharged. oy nt ts hh 


15 3 take the oaths, or the declaration -of | fidelity, Se. And of five or more, in a riotous manner aſſemble to reſcue 
5 28 they muſt not hold their meetings, tilt their place of wor- | offenders, or to aflault, beat or wound informers they 
1 ſhip is-certified to the biſhop, Te. or to the juſtices at | ſhall be adjudged guilty of felony, and be tranſported. 
1 their quarter · ſeſſons, and regiſtered there; alſo they are | 11 Geo. 2. c. 26. W | 

3 not to keep the doors of their meeting -houſes locked, Sc. By the 16 Geo. 2. c. 8. Great duties laid on ſpirituous 
{48 1 If any perſon diftorbs them ĩn their worſhip, on conviction liquors by former ſtatutes, and on licences for retailing - 
1 at the ſeſſions, he ſhall forfeit 20 J. Stat. 1 . & M. the ſame, are repealed, and other duties granted; and no 
„ c. 18. J 18. And there are à great many ſtatutes re- rſons ſhall retail any difilled ſpirituous liquors, or 
hs fd. lating to enters behides the toleration act: As the 5 0 ſtrong waters, in public or private, without taking out 
Sf 6 Ed 6. c. 1. 23 Eli. c. 1. 3 Jac. 1.c. 4. 13 Car. | a licence from the commiſſioners of the exciſe, etc. and 
5 2. c. 1. 17 C. 2. c. 2. and 22 Car. 2. c. 1. 1 V. paying 205. yearly, on pain of forfeiting 100. or to be 
F M. c. 18. 10 4. c. 2. 1 G. 1, c. 6, Se, See | committed to the houſe of correction, and there kept 
8 Church, Ec. | A te ...I. to hard labour two months. Theſe licences. are not 
+34 | Diſtillers, Of ſtrong waters and ſpirits, ſetting up | granted to any perſons, but thoſe only that keep 
1 any tun, caſk, Ic. or uſiug any private warehouſe or cel- | caverns, inns, ale-houſes or coffee - houſes; and they 
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aſterwards, during the contisuance is licence, exer- 
ciſe the trade of à ill, grocer; or chandler, or ſceep 
a brandy ſhop for ſale of ſpiritu bos liquors; ſhall be void, 
aud the offender” ſorſeit 10 l. Every perſon, who ſhall 


nd eee ee Where offenders are 
not able to pay the pen ties, but in lieu thereof are ſent 
to the houſe" of correction, the commiſſioners of exciſe; 
may order 'a-\rewatd to the inſormer, not exceeding's /. 
by the Sr 10 Geo, 2. (. 39 1, 


3 Yr 33.7 


on payment of 5 J. yearly. Difiillers in partnerſhip” to 
have but one licence, And no 4ifti/ler ſhall have a li- 
cence, unleſs; inhabiting i the city of London, be pay to 


other parts for the value of 100. in the pariſh he exerciſes 
his ſaid trade: And he ſhall not, by virtue of ſuch li- 


der the 7 | 
liquors to be drank, or ſuffer it to be drank in his ſhop, 


Oc. as above is mentioned. And every perſon found 
tipling in a 4//iller's ſhop, ſhall forfeit 20. And by the 
Stat. 19 Geo. 2. c. 12. an additional daty is laid on 
ſpirituous liquors. a Ps : 416") BEE a LY 2 k 
By Stat. 24 Gen. 2. e. 40. No diſtiller ſhall have a li- 


licenſed but ſuch as pay to church and poor. By Stat. 


for retailing ſpirituous liquors to perſons renting houſes 
of 12. per annum, though not, rated to the poor's rate. 


liquors to be unlawfully retailed, or to unlicenſed retailers, 
ſhall forfeit treble the value of the liquors. And for the 
laying an additional duty upon ſpirituous liquors, and 
reſtraining the retailing of ſpirituous liquors; ſee further 


mon Hillers, and for the penalty on malt difillers mak- 


The making of low wines or ſpirits, from wheat, wheat - 
flour, or any materials, mixed with wheat, c. prohi- 


Geo. 3. c. 1. 13 Ceo. 3. c. 3. eck. 16. Theſe ſtatutes 
are cited as uſeful laws, which may probably be often re- 
newed, to the great benefit of the „ 

Diſtillers, Ce, not to have more than five quarters of 


Geo. 3. e. I. ſed. 18. 12 Geo. 3. c. 1. 13 Geo. 3. c. 3. 
ec. 19. and vide ed. 17. $2213 $4.7 © 2 00n1 
In ſome of theſe ſtatutes there is an exception, as to 
thoſe d;/tillers, who are millers, alſo, as to their mills : 
Are exceptions which we fear has given great opportuni- 
ties to evade theſe ſalutary laws. 46> 1; 
Who are to be deemed common 4ifillers for ſale. 12 
G. 3: 6646. fed. 99... x 

Regulations to prevent the fraudulent uſe of ſtills, &&c, 
12 Ge he: £406) JF, $15 LFeats on hg dt ie 4.7 

N. B. A diſtiller, who is a grower of wheat, is except- 
ed from the above law, with reſpect to wheat in the 
ſtraw, and for twenty days after threſhing, Cc. 13 Ges. 
3. c. 3. feb, 20. n | yo 
There is a penalty on malt diſtillers making gin, by 13 
G , 2 oh / ae 
N. B. On the Stat. 16 Geo. 2. c. 8. there were many 
debates in the Houſe of Lords, and the Biſhops ſtrongly 


on the liquor at the till head, and a licence to coſt but 
204. to be granted only to ſuch as- had licence to fell 
ale, whereby greater 8 were given to the poor, 
to come at pernicious ſpirituous liquors, contrary to the 
end propoſed by thoſe who favoured the bill. See De- 
| bates in the Houſe of Lords, 8 Fol. from fo. 349, to 415, 
Incluſive, ; 1 | 

Diſtreſs,” /Di/frifio). Signifies moſt commonly any 
thing which is taken and difrained for rent behind, or 


retail ſpirituous iq sere tobe dravk in his houſe, He 
retail dr ſend the fame abroad in leſs quanties than two 
ballons, Wihdu u licence; - hall be deemed a retailer, 


"Diftillers within the bills of mortality may have licences 


cence, retail ſpirituous liquors but in his own ſhop, un- 
penalty of 107, And if he ſells any fpirituous 


cence to ſell ſpirituous liquors, © And no perſon ſhall be 


By the Stat. 24 Geo. 2. c. 40. Diftillers ſelling ſpirituous 


dited for'a limited time. 11 Geo. 3. c. 1. /e#, 15. 12 


wheat, or wheat - flour, at one time, in poſſeſſion. 11 


oppoſed the bill, it being to lay a ſmall duty per gallon, 


| 
| 


| 


* 


2 


in the ſaid Stat. 24 Geo. 2. c. 40. and 26 Geo. 2. c. 13. ö 
See alſo Stat. 33 Ges. 2. c. g. who are to be deemed com 


26 Geo. 2. c. 13. Commiſſioners, He. within the limits | 
of the head office of exciſe in Landon, may grant licences | 


= » 4 * 
4 * 4 g 
. 3 | | 5 * u 
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ment of the rent; but this is altered by ſtatate, A men 
may take a fifraſ for homage, Fealty; or any ſervices ; 


And the effect of it is to compel the party either to re. 


plevy the Hfireſs, and vunteſtuthe taking in an action 


againſt tlie-diſtrainey z- or, which is more uſual, to com- 
trained. Mia been 10 Mb ah 
There are likewiſe Aras in actions compalſory to 


| cauſe/a man to appear in court: And of theſe there is 2 
| diffre/s" penſanal, of a man's moveable good, and profits 
of lands, c. for contempt in not appearing; aſter ſum- 
| moned ; and 4i/fre/i3 real, upon immoveable goods. And 


none ſhall be diſtrained to anſwer for any thing touching 


1. r in n Dee 2: 3 4 HH 15 1 1 
Diiſareſi is alſo divided into ii and ignis Finite, 


is that which is limited by law, how often is ſhall be made 


to bring the party to trial of action, as once, twice, Ac. 
And infinite, is without limitation, until the party ap- 


1 ; which is likewiſe applicable to jurors not appear- 
he ſhall forfeit 10 1. All ſuch . penalties to be ſued for, | 


ing: Then it hath had a further diviſion into a grand. di/ 
treſi, and ardinary diſtræſi; the former whereof extends to 
all the goods and chattels which. the party hath within the 
county. F. N. B. 904. Old Nat. Br. 43,113. Brit. 


Herein is to be confdered: 


I. Who nity difttait, and fur whats 
hp. 4p time and in what manner the difire/e ſhould 


I. Vo may wifitain and for what. _. 

Of common right a perſon may diftrain for rents, and 
all manner of ſervices ; and for rent reſerved upon a gift 
in tail, leaſe for life, years, &c. though there be no clauſe 
of diftre/+in the deed, ſo as the reverſion be in himſelf : 
Bat on a feoffment in fee, a diſireſs may not be taken, 
unleſs. expreſly reſerved in the deed. Co. Lit. 57, 205- 
Doctor and Student, cap. 9. See Co, Lit. 2. 

A man grants arent out of the manor of O. and further, 
that if the rent be behind, the grantee ſhall diftrain for it 
in the manor of S. this is à rent in the manor of D. and 
only a penalty on the other manor. 1 Sb. Abr. 567: 
If a perſon ſeiſed of land in fee, demiſe it to one upon 
condition to pay his wife 53 J. 4 year rent, and if it be 
behind and in arrear, that ſhe ſhall diſtrain for it; the 
wife may take a diſtræſi for the rent. Dyer 3, 48. There 
is a lord and tenant by 31. rent and fealty, the lord dies, 
and his wife is endowed of the thirds of the ſeignierity; 
here ſhe may diſtrain for one pound, and the heir for two 
pounds: So if a rent be divided; amongſt parceners, each 
of them may have a diſtręſi for her part; but this may not 
be till the partition is made. Bro. 45. 

If one jointenant make a gift in tail, of the land, re- 
ſerving a certain rent, and the rent be in arrear; he may 
not dittrain the beaſts of the other jointenant. 33 H. 6. 
35. But if 4. and B. ate tenants in common, and 4. 
leaſes his moiety to C. for years, rendring rent, and C. 
leaſe it to B. if the rent is behind, A. may take a Are /: 
of the E of B. his fellow tenant in common. 7 Rep. 
23. oor 358. 4 Bt e e e A 
Io juſtify caking 4 difre/zy the party muſt ſee he . hath 
good cauſe to diſtrain; that he have power to take the 
- difirefs, and from the perſon from whom he takes itz that 
the thing, for the quality of it, be diſtrainable, and he 
diftrain it in due time and place, Fe. He who takes a 
diſtreſi for another, ought to have good warrant for doing 
it; and. muſt do it in his name; And a bailiff or ſervant, 
may diſtrain for his maſter. 1 Cro. 748. 2 Cro. 436. 
Godb, 110. A diſtreſs ought to be made of ſuch things 
whereof the ſheriff may make replevin, and deliver again 
in as good plight and condition as they were at the ume 
of the taking. Co. Lit. 47. | | 

Diftreſſes are to be of a thing valuable, whereof ſome 
body hath a property; things fer nature, as dogs, co- 


nies, &c. may not be diſtrained. 1 Rol. Abr. 664, 666. 
| It is the ſame of cattle of the plough, beaſts of bulbandry, 
b N | ceps 


other datyn And by the. Common. law, 5 Anmut lor ret. 
were not to be: ſold; but only detained for io forcing pay: 


for fines and-amercements;; and for damage feaſant; e. 


* 5 87 4 £73 -* 1 y 4+. I 
$7 3 i Ene 


| their freeholds, but by the King's writs 52 Hen. 3. 
church and poor rates, for the value of 20/. and in any e. 11. Sf | x 
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Feat © $6. Thie means" n 'diftreſs for rent, Wt, cout 
damage Jeaſant: ai in nes 
Dut it has been adjudged; that horſes may he taken from 
« ert lbded, though it has been a: diſputed caſe 
ther they edu be ſeparmed.” % 422. Nm. 18. A 
horſe with u rider upou bie beck; or a horſe. in an inn, 
or put into @ common au ax in a man's hand, cutting 
down- wood y or any'thing-a perſon carries nbout him; 
utenſils and inſtruments of a man's trade or profeſſion; or 


8 
"+5, A l 
ED *-4 5 


keep, joined tun cart, — 


| 


| 
L 
| 


caſey} whe- 


k 
9 
| 
| 
g 
| 
4 
| 
I 


the bdoks of « ſeholary en in 4 mill; or goods In 2 


js fold _— aſe — pou _ . 
weaver's ſhop, for makingoſ cloth; auother perſon's g 
ment in wg houſe of u taylor, Sc. are not. — 


ic; materials in 2 


nof is any thing that is fixed to the freehold of a houſe, 


25 « furnacey doors, windows, boarde We.” 1 84. 4225 


440% Co. Lie. 4% 2 Da. Abr. 46. 


But goods, cattle, not of the plough, c. ſheaves of 


corn; corn in che ſtraw, or threſhed ; and carts with corn, 
(bat not victuals) hay in à barn; or ricks of hay; money 
in à bag ſealed, though hot out of a bag; Oe. may be 
diſtrained for tent: And o mey cattle or goods driving to 
market, if put into a paſture by the way; and beaſts of a 
tra 

* and having well reſted" themſelves there. Co. Lit. 
47. 1 Lutw. 214. Mod. 38 5. If a driver of cattle aſks 


4 
leave of the leſſor to pit hiseattle-into ground For a night, 


and he gives leave, as well as the leſſee; yet it is ſaid he 
is not concluded for diſtraiding them for Tent.” 2 Ven, 
59. 2 Darv. 642. 

Relief given in equity 
2 Vun 129. But the goods 


ground be cut of repair, and the neighbour's cattle eſcape 


there, and arc lan ani couchant, without any freſh pur- | | 
ſuit after them, they may be diſtrained for rent; for the | not to be of the value of the atrears of tent, ſor which 
land is debtor for the rent, and the landlord muſt reſort | the di/rreſs was taken, the perſon diſtraĩniag, 


« 


2 


| 
| 


| 


4 


8 


thither, and is not to inquire whoſe cattle they are which | 


he finds therein. 1 Rol. Rep. 124. 1 Nel Abr. 667. 
But if the owner freſhly purſues the eattle, they are not | pound, or be kept in an open place; and if they ure pet 


diſtrainable ; becauſe they are ſuppoſed to be always in 


$ 


his view and poſſeſſion. 7.507 if 
If the owner of the cattle is' to maintain the fences, in 


ſach caſe, if they eſcape into another's ground, they may 


be diſtrained before levant and couchant, and notwith- 


fandiog freſh purſat. 1 Ne 1bid. And difireſſes for | 


rent are to be reaſonable,” and not exceſſive; and not to 


be taken in the King's highway, or the common ſtreet; 
| muſt: anſwer it in damages. 1 Salt. 248 If the perſon 


or in the ancient fees of the church. 51 H. 3. far. 4. 
52 H. 3. c. t5. 9 EA. 2. flat. 1.'c. 9. Except in caſe 


of an amercement in the r. Vi oft. © 


And where a ref is taken it may be replevied in 
five days; if the tenant and owner of the goods do not in 
that time after taken, and voter given, and of the cauſe, 
left at the dwelling bouſe, Ec; replevy the fame accord- 
ing to law; then the perſon diftraining, may, with the 
under ſheriff of the county, or conſtable of the place, Ce. 


(who are required to be affiſting) cauſe the goods to be 


appraiſed by two ſworn appraiſers, and ſold to fatisfy the 


rent, c. leaving the overplus in the conſtable's Hands 


for the uſe of the owner. Star, 2 V & M. e. 


All Aiſreſſts for rent myſt be made on the premiſſes, by | 


the Common law: But by ſtatote, if any tenant frabdu- 


lentiy removes goods from of the premiſſes, the landlord. 
may in five*days ſeize ſuch goods whereſoever found, as 


a diflre/5 for the rent in arrear ; unleſs the goods are fold 


for a valuable conſideration before the ſeizure. ' 8 Arn. 
c. 17. By 11 Geo. 2. c. 19. thirty days allowed. And, 


whereas before that ſtatute, for rent due the laſt day of 
the term, the leſſor could not diſtrain; becauſe the term 


ended before the rent was due; (and the leſſee had the 
whole day to pay it; and it was the ſame; where the 


leſſee held over his term, for rent incurred during the 
term. Co. Lit, 47. Now by the tar. 8 Ann. c. 17. 
where leaſes are expired, a di/tre/s may be taken, provided 
it be done within 6x months, and Caring the landlord's 
title and cenant's poſſefion. > Oo 


3 


| [46th got remove; goods immediately, but quits them — 
"© FS 7 ; | {2 * n 
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amercemen 5 in a $186 H α,j,)a take en any 

where witHin: the hundred » as Well out ef- the; land, as 
qu ite erbrer the castle d of en. 

for the amercement abinges only dhe perſons. and net the 
lend Fand for this k Artſi may. be taken; in the high 
ſtreet. in: Dart Abt; 64 hs bo$> The lord anno; dil. 
train for aniercenients it Sn, 
ſcription though he may in dhe lest: Aud the gpods and 
cattle: of another, may abt bs! taken in Alen & on my 


a 
ad 


ground, for an imercemeut, Wc; ſei upon nit in a court. 


leet or court - baron 1 Refs - 4. 1H. 4. For 
ſervices a diſire/s cannot be taken bet where the: ſer: 
vices ate certain ʒ or may be reduced to a certaiaty. G. 
Liti 96. Sen N Must * 2 20 5 352214 ” ffi 


« : n = i 3 HR: 1» . 
/ 260 T4 33; 
K 1 + — N 
II. 4. wat tine, and in duhat manner, the diirgſt fhould 


A diftreſe for rent canndt be made in the night: Nor 
may gates, Cc be broke open to make a % or the 
landlord enter into the tenant's houſe; för that purpoſe, 
unleſi the doors are open. Ce. Li. 142 161. One may 
break ad inner door of a;houſe, c. to take the Ae; 
if che outer doors be open. Con. 7. Nep. Temp. Hara. 
per Aunaſy, p. 1680 Browning v. Dann and othets. Where 
a land lord comes to diſttain cattle, which he ſees on the 
tenant's ground, if the tenant, or any other, to prevent 
the diftreſe, drives the cattle off the land, the landlord 
may make freſh pufſult, hd diſtraia them: Though if 
before the aiſtreſe, the owner of the cattle tenders his 


in theſe cafes, See Chasctry. | rent, and a di/ere/e is taken afterwards, it is wrong fal. 
of a carrier are privileged, x S 3 
and cannot be diſtrained for rent, though the waggon 
wherein loaded, is put into the barn of a houſe, &c. on || were: ſufhcient goods when the firſt aiſireſ was. made; 
the road. t Salk. 249. If the fences of àndther man's | 


2 It. 107, 160. 


„ „ tegen 


-Pwo iferefes cabnot be taken for one vente if there 


but if there were not then a ſufficient Aiiraſi, they may. 
Co. Elia. 13. Let. 1536. But by Stat. 1% Car. 2. 
cap. 1. When the valve of cattle diſtrai ned ſhall, be found 


his exec 
tors, Sec, may take further i/tre/es, ſor ſych: arrears; _ 
A aiftre/s of cattle muſt be brought to the-commen 


into a common pound, the owner: is to take notite of it 
at his peril; but if in any other open place, noties is to 


| be given to the owner, tkat he may feed them; and then 


if the cattle die for want of food, the tenant ſhall bear 
the loſs ;. and the landlord may diftrain agaip ſor his rent. 
5 Rep. 90. Co. Lit. 47, 96. See ind. Where one im- 
pounds cattle diſtrained, he cannot juſtify the tying them 
in the pound: If he ties a beaſt; and it is ſtrangled, he 


diſtraining damage fraſant put the diſtreſi in a broken 
pound, and the di/treſs eſcapes, he can have no action for 


| the ſame: it is otherwiſe if from a good pound, without 
his default, when he may have ation for | the- treſpaſs. 


Salk, bid. By ſtatute, none ſhall drive à di/ore/ out bf 
the county, on pain to be ſined and amerced: and no 
diſirgſi of cattle ſhall be driven out of the hundred Where 
taken to any pound, except to à pound overt in the ſame 
county, and not above three miles diſtant ; nor ſhall any 
diſtreſs be impounded in ſeveral places under the penalty 
of 5 J. and treble damages. 5 2 H. 3. c. 4. 1 P. & M. 
tap. 12. een a i dl in Bk "WS, LE 
After wdifireſs is in the pound, it is ſaid to be in cuſtodia 
leis, ſo that the owner of it hath no abſolute property 
therein; and therefore he cannot ſell or forfeit it, nor 
may the ſame be taken in execution, c. but it muſt be 
as a pledge or means to help the party diſtraining to bis 


debt or duty. Co. Lit. 190. Fineh's Ley 135. Cattle 
diſtrained may not be uſed, becauſe by taw they are only 
| as a pledge; unleſs it be for the owner's benefit, by milk- 
ing, Cc. Cro. Face. 148. E £9! 


When a diſtreſi is taken of houſhold goods, or other 
dead things, they are to be impounded in 4 houſe, or 


other pound covert, c. And if the aiftre/s is damaged, 


the diftrainer muſt anſwer it. dr Inſt: 19. And 


they are to be removed immediately 3\except cbrn or hays | 


by Stat. 2 V. & M. /off. 1. cap. 5. But if a 


: 4 4 1 
F i * 
+ Rs - 4 * 
. x +l 
6 3 19 * 
: 0 ; , 


| unother day; during which" time they are taken away, it 
is not ® lows” or want of poſſeſſion. Mod, Ca. 21 5. 


1 Ni 672. See Infra, Diftre/s for Rent. 


Where goods are unlawfully diſtrained, the owner may 
reſcus them, before they are impounded z but not after- 
Wards. Co. Lit. 47. But the ſafeſt way is to replevy, as 
there are few caſes, in law, where-a man is allowed to be 
his own judge, if any. If lands lie in ſeveral counties, a 


difireſe may be made in one county for the whole rent. 


Co. Lit. 154. And if a landlord comes into a houſe, and 


ſeizes upon ſome goods as a difre/s, in the name of all 


the goods in the houſe ; this is a good ſeizure of all, 6 


Med. 215. If any di/tre/+ and ſale be made Where there 


is no rent due, the owner of the goods diſtrained ſhall re- 
cover double the value of the goods, and full coſts, by 
2 V. & M. f. 1. c. 5. Alſo by the Common law, if 
a lord or other perſon ſhall diſtrain ſeveral times for his 


ſervice or rent, when none is in arrear, the tenant may 


have ati aff/e de ſo vent difire/5, &c, F. N. B. 176. See 
Recaption, Replevin and Reſcous. - Ds. . 


By the Sat. 27 Geo. 2. c. 20. Juſtices in their war- 


rants of difife/s, are to limit a time for the ſale of their 
goods; the conſtable making ſuch difre/5 may deduct the 


reaſonable charges of detaining, keeping, and felling 
ſuch diffre/5,” out of the money arifing by the ſale ; and 
the overplus, if any, after ſuch charges, and alſo the pe- 
nalty or ſum of money, ſhall be fully paid, ſhall be re- 
turned to the owner of the goods diſtrained; and the con- 
ſtable, if required, ſhall ſhew the warrant to the party 


- whoſe goods are diſtrained, and ſuffer a copy thereof to 


be taken. This act not to alter or repeal the ſtatutes, 
n& 8W,3. c. 34. and 1 Geo. 1. c. 6. relating to Di- 
Areſſes on Quater: for Tithes and Church Rates, See the 
ſtatutes 2 W.& M. . 1. c. 5. 6 Ann. c. 14. 8 Arn. 
c. 14. And 11 Geo. 2. c. 19. | f 


" Diftrefs for rent by 11 Geo. 2. . 19. which has much | 


altered our law in this caſe: if any tenant of lands or 
tenements ſhall fraudulently carry away his goods, to pre- 
vent ire, the landlord may, within thirty days after, 
diſtrain them wherever they ſhall be found, as if they had 
been on the'premiſſes; but no ſuch goods ſhall be diftrain- 
ed, if fold bona fide for valuable confideration before 
ſeizure, to any perſon not privy to the fraud. Tenants 
committing ſuch fraud, or others aſſiſting, ſhall forfeit 


double the value of the goods carried off, to be recovered 


by action of debt, &c. And where they ſhall not exceed 
ol. value, the landlord may exhibit a complaint before 
two juſtices of peace, who are to examine the fact, and 


enquire into the value of the goods, and thereupon order 


the offender to pay double value, leviable by d:zfre/s and 
ſale; and, for want thereof, commit the offender. to the 
houſe of correction for fix months. Landlords, or their 
agents, may, with the aſſiſtance of a conſtable, ſeize 
.any goods fraudulently concealed in any houſe, out- 
houſe, e. 1 
And in caſe of a dwelling-houſe, on oath firſt made to 
ſome juſtice, of reaſon to ſuſpect that ſuch goods are 
therein, may*break. open the ſame, and diſtrain them: 


they may alſo diſtrain for rent and cattle, or ſtock of 


their tenants, feeding in any common; or corn, graſs, 
hops, fruits, Cc. growing on the land, which they ſhall 


cut, gather, cure and lay up when ripe, in any proper 


place, giving notice to the tenant within a week where 
lodged, and diſpoſe thereof towards the ſatisfaction of the 
rent and charges; the appraiſement to be taken when cut 
or cured : but, if after a di/frz/5 ſo taken, before the pro- 
duct be ripe and gathered, the tenant ſhall pay the rent, 
and charges of the difire/5, the ſaid'difreſs ſhall ceafe. 
Perſons may ſecure 4ifr/es lawfully taken, and fell 
them upon the premiſes in like manner as may be done off 
the ſame, by 2 V. & M. /eff. 1. c. 5. And any perſons 
may go to and from the premiſſes, to view, appraiſe, buy, 
or take away the goods of the purchaſer; and if a reſ- 
cous be made for the gi/tre/5, the petſons aggrieved ſhall 
have the remedy given by the ſaid ſtatute, a 
Diſireſti made for rent juſtly due, ſhall not be unlaw- 
ful, nor diftrainers, treſpaſſers ab initio, for any irregu- 
larity in the diſpoſition thereof; but the parties grieved 
to have ſatisfaction for /pecial damage, in an action on the 
caſe, Se. But no tenant ſhall recover by ſuch action, if 


% — , | 
1 af 65 g 4 ; 
D I / . | | 


| tendir of amitnd; hath been made before the action brought. 
And in all actions of treſpaſs, or on the caſe relating to 
the entry, diſireſi, or ſale, made by landlords for rents, 
the defendants may plead the general iſſue, and if the plain- 
tiffs become non-ſuit, &c, mall recover double coſts of 
ſuit. | 
Statute. ye Z 5 | N 
_ Diftrefs of the King, By the Common law no ſab- 
3eR can diſtrain out of his fee or ſeignory ; unleſs: cattle 
are driven to a place out of the fee, to hinder the lord's 
diſireſs, Je. But the King may diſtrain far rent-ſervice, 
or fee-farm, in all the lands 1 - the tenant whereſoever 
they he; not only on lands held of himſelf, but of others: 
where his tenant is in actual poſſeſſion, and the land ma- 


Abr. 643. * | | FO | 
Diftreſs of a Town. If a town be aſſeſſed to a cer- 


the whole duty. 2 Danv. 643. | | | 

iſtribution of intefrates eſtates, according to the 22 
& 23 Car. 2. c. 10. may be ſued for as well in the Chan- 
cery, as in the Eccleſiaſtical Court: and if the perſons ap- 
pointed to have it, die before a diſtributios made, their 
ſhares go to their executors, &c. 2 Chan. Rep. 374. 


| Where the remainder or ſurplus of an eſtate, not diſpoſed 


of by will, ſhall go and remain to the next of kin, by the 
ſtatute of diſtributions. Vie 2 Vern. 361, 676. See Ads 
miniſtrator, alſo Executor and Inteftates, and 29 Car. 2. 
c . , 3 Fac. 2. £17; And 14 e. i e 20.5 


flat. 4. | 

Diſtriſt, (alſtridus, A territory, or place of juriſ. 
diction ; the circuit wherein a man may be compelled to 
appear; alſo the place ih which one hath the power of 


fee, it has been uſed for extra diſtrictum /aum, Brit. 
c. 120. | h ; | FE 
Diftringas, Is a writ directed to the ſheriff, or other 
officer commanding him to diſtrain a man for a debt to 
the King, Oc. or for his appearance at a day affixed. 


times of old called conſtringaf. F. N. B. 138. 
alſo a diſtringas againſt perſons intitled to privilege of 
parliament. Vide 10 Geo. 3. c. 50. 
may be ſold to pay the plaintiff's coſts. This is an aft 
of great utility, a very valuable acquiſition to the 


Lord Mansfield, who has frequently recommended to the 
gentlemen at the bar, who are members of the Houſe of 
9 the procuring of ſtatute laws beneficial to the 
ublic. | | 
Diſtringas Juratozes, Is a writ directed to the ſheriff, 
to diſtrain upon a jury to appear; and return iſſues on 
their lands, e. for non-appearance. Where an iſſue in 


fact is joined to be tried by a jury, which is returned by 


the ſheriff in a panel upon a wenire facias for that pur- 
poſe ; thereupon there goes forth a writ of d;/tringas jara- 
tor, to the ſheriff, commanding him to have their bodies 
in court, We, at the return of the writ. 1 Lil. Ar. 483, 
And the writ of di/tringas jur ought to be delivered to 
the ſheriff ſo timely, that he may warn the jury to appear 
four days before the writ is returnable, if the jurors live 
within forty miles of the place of trial; and eight days 
if they live farther off. 77d. 484. 
alias, or- pluries diſiringas jur where the jury doth not 
appears 


Dividends of Bankrupts EfeXs, Aſbignees, within 


days notice of a meeting for a dividend, then produce 
their accounts, and verify them on oath, if required, when 
the commiſſioners are to direct a dividend. Withineighteen 
months after the commiſſion, a final dividend is to be 


concerning Bankrupts. | 
Dividend in the Exchequer, Is taken for oze part of 
an indenture. 10 Ed. 1. c. 11. | 4 


Dividend in the Univerſity, Is that part or ſhare 
which every one of the fellows do juſtly and equally vide 


] 


among themſelves of their annual ſtipend, _ 
40 | Dividend 


Stat. 11 Geo. 2, e, 19, See Leaſe. Vide the 


nured with his own beaſts, Wc, 2 Iaſt. 132. 2 Danv. 


tain ſum, a diſtreſs may be taken in any part, ſubject to 


Diſtrittione Scaccarii, A ſcacute ſo called. 51 H. 3. 


diſtraining: and where we ſay hors de ſon fre, out of the 


There is a great diverſity of this writ; which was ſome- 
There is 


The iffues levied 


ple; and it is ſaid we are principally indebted for it to 


There may be an 


twelve months after commiſſion iſſued, to give twenty-one 


made. See Black. Com. 2 V. 487, 488. and the ſtatutes ' 
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Dividend in Lam Pꝛoceedings, A dividing. of | fees 
and perquilites between officers ariſing from writs, Ce 
Dividend of Merchants, Is where a juſt ſhare of pro- 


fits in crave, is aſſigned to any one. 


Dividend in Stocks, A 4ividablc proportionate ſhare 
of the intereſt of ſtocks, erected on public funds; as the 
South Sea, india, Bank, and African ſtocks, We. payable 
to the adventurers half yearly. . #1 Son 

Diviſa, Hath various ſignißcations: ſometimes it is 
uſed for a device, award or decree :. ſometimes for dewi/e 
of a portion or parcel of lands, Cc. by will: and ſome- 
times it is taken for the bounds or limits of diviſion of a 
pariſh or farm, Cc. As diwi/as perombulare, to walk 
the bounds of a pariſh; in which ſenſe it has been extend- 
ed to the divifion be:ween countries, and given name to 
towns, as to the Deviſes, a town in Miliſbire, ſituate on 
the confines of the Weſt Saxon and Mercian kingdoms, 
Leg. H. 2. cap. 9. Leg. Ina, . 44 Leg. H. 1. c. 57. 
Cowel. "TEL dd ep 6 1 

Divil on the Neck. A tormenting engine made of 
iron, ſtraitening and winching the act of a man with his 
legs together, in a horrible manner, ſo that the more he 
ſtirreth in it the ſtraiter it preſſeth him; formerly in uſe 
among the perſecuting papiſts. Foxe's Ads ſub. R. H. 8. 

Divozce, ( divortium a divertends)) Is a ſeparation of 
two, de fate married together, made by law: it is a judg- 
ment /piritzal ; and therefore, if there be occaſion, it ought 
to be reyerſed in the ſpiritual court. Co. Lit. 335 And, 
beſides ſentence of divorce, in the old law, the women 
divorced was to have of her huſband a writing called a 6&1// 
of divorce, which was to this effect, wiz. I promiſe that 
bereafier 1 will lay no claim to thee, &c. 

There are many divorces, mentioned. in Our books; as 
cauſa præcontractus; cauſa frigiditatis ; cauſa conſanguini- 
tatis; cauſa affinitatis; cauſa profe/fionis, &c. But the 
uſual divorces are only of two kinds, i. e. a nenſa & thoro, 
from bed and board; and a vinculo matrimonii, from the 
very bond of marriage. A divorce a menſa & thoro diſ- 
ſolveth not the marriage; for the cauſe of it is /ub/equent 
to the marriage, and ſuppoſes the marriage to be lawful: 
this diverce may be by reaſon of adultery in either of the 
parties, for cruelty. of the huſband, &c. And as it doth 
not diſſolve the marriage, ſo it doth not debar the woman 
of her dower; or baſtardize the iſſue, or make void any 
eſtate for the life of huſband and wife, &c. Co. Lit. 235. 
3 Ia. 89. 7 Rep. 43. The woman under ſeparation 
by this divorce, mult ſue by her next friend; and ſhe 


: 


may ſue her huſband in her own name for alimony, - 


Moos f Infl. 62. ; 
A divorce a winculo matrimanii, abſolutely diſſolves the 


marriage, and makes it void from the beginning, the 
cauſes of it being precedent to the marriage; as pre- 
contra# with ſome other perſon, conſanguinity or affinity, 
within the Levitical degrees, impotency, impuberty, Oc. 
On this divorce. dower is gone; and if by reaſon of pre- 
contract, conſanguinity, or affinity ; the children begotten 
between them are battards. Co.. Lit. 335. 2 {aft 93, 
637. But in theſe divorces, the wife, it is ſaid, ſhall re- 
ceive all again that ſhe brought with her, becauſe the 
nullity of the marriage ariſes through ſome impediment; 
and the goods of the wife were given for her advancement 
in marriage, which now ceaſeth: but this is where the 
goods are not ſpent; and if the huſband give them 
away dyring the coverture without any colluſion, it ſhall 
bind her: if ſhe knows her goods unſpent, ſhe may bring 
action of detinue for them; and as for money, Oc. which 
cannot be known, ſhe muſt ſue in the ſpiritual court. 
Dyer. 62. Nel/. Abr. 675, This divorce enables the 
parties to marry again. But in the other caſes, if either 
party wants to marry any other perſon, a power for ſo da- 
ing muſt be obtained by act of parliament. 


Where lands were formerly given to huſband and wife, 


and the heirs of their bodies in frank marriage ; if they 
had been afterwards divorced, the wife was to have her 
whole lands; and by divorce an eſtate tale of baron and 
feme, it is ſaid, may be extinct. Godb. 18. Aſter a ſen- 
tence of divorce is given in the ſpiritual court cax/a præ- 
contractus, the iſſue of that marriage ſnall be baſtards, ſo 
long as the ſentence ſtands untepealed: and no proof ſhall 
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be admitted at Common law to the conrrary. Co, Lt, 


235. 1 Nel/; 674. And iſſue of a ſecond marriage in ſuch - 
caſe, may inherit until the ſentence is repealed. . 2 Leon. 


207... Though it is not ſo. where the divorce is a men/a & 


there, for aduliery, Cc. in which caſe the marriage ſtill 
continues. Cro. Car. 462. Aud if after a divorce A men/a 
& thore, either of the parties marry again, the other being 
living, ſuch, marriage is à mere nullity; and by ſentence 
to confirm the firſt contract, ſhe and her firſt huſband be- 


come huſband and wife to all intents, without any formal 


divorce from the ſecond. 1 Leon. 173. Alſo on this divorce, 


as the marriage continues, marrying again while either 
party is living, hath been held within the ſtatute, 1 Jac: 1. 


c. 11. Felony, for having married a ſecond huſband, or 
wife, the former being alive; where a woman was divorced 
and inhibited by the ſtatute not to marry during her buſ. 
band's life. Cro. Car. 333. 1 Nel/. 674. | 

A divorce for aduitery was anciently a winculo matr;. 
monii; and therefore in the beginning of the reign of 
Queen Zlizabeth, the opinion of the church of England 
was, that after a divorce for adultery, the parties. might 
marry again; but in Foliambe's caſe, | 44 AI. in 
the ſtar-chamber, that opinion was changed; and 
archbiſhop Hancreſt, by the advice of divines, held, that 
adultery was only a cauſe of divorce a nenſa & 1hors, 
3 Salk. 138. Sn 9 | F 

On a divorce a vinculs matrimonii, by reaſon of præ- 
contract, Qc. the parties may marry again: and in. 4 
worces ſor adultery, ſeveral adts of patliament have al. 
lowed the innocent party to marry again. Sentence of 
divorce mult be given in the life of the parties, and not 
afterwards: but it may be repealed in the ſpiritual court, 
after the death of the parties. Co. Lit. 33, 244. 7 Rep. 
44. 5 Rep. 98 Upon the divorce of a man and his wife, 
equity will not aſüſt the wife in recovering dower, at the 
huſband's death, but ſhall leave her to the law; neither 
ought the ſpiritual court to grant her adminiſtration, ſhe 
not being ſuch a wife as is intitled to it; nor will the 
Chancery decree her a diſtributive ſhare. Preced. Canc. 
111, 112. A divorce ſhall be tried by the biſhop's cer- 
tiſicate; and not by a jury. „ 

Diurnalis, Signifies as much land as can be ploughed 
in a day, with an ox; in ſome authors, it is written - 
turna. Blount. | | 
. Docket, or Dogget, Is a brief in writing on a ſmall 
piece of paper or parchment, containing the effect of a 
greater writing, 2& 3 P. & M. cap. 6. Weſt Symbol. 
par. 2./e, 106. And when rolls of judgments are brought 
into C. B. they are decketted, and entered on the docket of 
that term; ſo that upon any occaſion you may ſoon find 
out a judgment, by ſearching theſe dackers, if you know 
the attorney's name. Exemplification of drerees in Chan- 


cery are alſo docketted, See Practiſ. Attorn. edit. 1. 5. 155, 


166. | 
Dogs. The law takes notice of a greyhound, maſliff 


deg, ſpaniel and tumbler; for trover will lie for them. 
Cro. Eliz. 125. Cre. Jac. 44. A man bath a property 
in a maſtiff: and where a maſtiff falls on another dog, the 
owner of that dog cannot juſtify the killing the maſtiff; 
unleſs there was no other way to ſave his dog, as that he 
could not take off the maſtiff, &c, 1 Sazund. 84. 3 Salk. 
139. The owner of a dog is bound to muzzle him if miſ- 
chie vous, but not otherwiſe: and if a man doth keep a 
dog, that uſeth to bite cattle, Wc. if after notice given to 
him of it, his dog ſhall do any hurt, the maſter ſhall an- 
ſwer for it. Bid. By Stat. 10 Geo. 3. c. 18, Very ſe- 
vere penalties are inflicted on dog ſtealers, 
Doſtrines, legal, aſſerting, or publiſhing, Several 
ſtatutes have been made on this ſubject, as to the parlia- 
ment, crown, Ic. See 13 Car. 2. c. 1. 1 Eliz. c. z. 
13 Elixæ. c. 1. 6 Ann. c. 7, And alſo ſee 1 Hawk, P. C. 


60. as to miſpriſions againſt the King's perſon and go- 


vernment, by ſpeaking or writing againſt them, Cc. and 
Black, Com. 4 V. 123. 

Dog-Davs, (dies caniculares) Are the hotteſt time of 
the year, by reaſon the ſun is then in Leo: they are 
reckoned fixty-four in all, à tertio idus Julii u/que in idus 
Septembris. 

Dog-draww, Is a manifeſt deprehenſion of an offender 


againſt veniſen in 8 foref, when he is found drawing af- 
| | ter a 


- 


0 > © r 
ter a deer, by the ſcent of a hound led in his hand: or f dy td this Dune boot was not meant with ary alluſion 
where a perſon hath wounded a deer, or wild beaſt, by | tothe final: day of judgment, as moſt perſons have conteived's. 
ſhooting at him, or otberwiſe, and is caught with a Jog | but was to ſtrengthen and confirm it, and; ſignificth the 

| drawing after him to receive the ſame.  Manword, par. 2. | judicial deciſive: record or book/of dooming. judgment and 
can; e, wh e eee e TE Lg PR Juſtice, Hammond's Anno. Can den calls this book. 
_  Dogger, A light ſhip or veſſel ;. as a Dutch dogger, &. | Gulielmi Libram Cenſualum, the Tax Book of King William, 
Stat. 31 Ed, 3, cap. 4 - *.-. | and it was further called Magna Rolla ii inton. The dean 
. . Dogger«fiſh, Are / brought in thoſe ſhips, Stat. and chapter of York have a regiſter ſtiled Domęſday; ſo 
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ibid. 7 TIT I | hath the biſhopof Poreefter; and there is an ancient roll in 
Dogger⸗Men, Fiſhermen that belong to dogger-/hipr. | Chefter;caftle, called Daomeſdoy Roll. Blount, The editor | 
26 Be ˖˖ ·˙ A. nbc LN mmꝶꝶꝶm̃́ aun = (J. M.) hath been informed, that two learned gentlemen 
Woitkin, or doit, Was a baſe coin of ſmall value, pro- are tranſcribing Dome/day for publication, which will be a 1 
hibited by the Stat. 3 H. 5. c. 1. We flill retain the | very valuable acquiſition to the public. 6 a6x $i bas l 
phraſe, in common ſaying, when we would undervalue Domes-men, Jodges, or men appointed to doom, and 9 
a man, that bg is not worth a doit. Is determine ſuits and controverſies : hence egdeme, I deems. | 
Do Law, {facere /egem) Is the ſame with to make law. | or judge. Vide days-man. | OT ES g 
Stat, 23 H. 8. . 14. T 55 Wi Domicellus, Is an old obſolete Latin word, anciently M 
Dole, (ola) A Saxon word ſignifying as much as pars | given as an appellation or addition to the King's natural | 
or portio in the Latin; and anciently Where a meadow was | ſons in France, and ſometimes to the eldeſt ſons of noble · 1 
divided into ſeveral ſhares, it was called a dole meadow. | men there; from whente we borrowed theſe additions: as 1 
Jac. 1. cap. 11. See Dalus. 1 4 wits 1c ſeveral natural children of John of Gaunt, Puke of Lanca- _ 3 
Dolefiſh, Seems to be the ſhare of 54, which the £/- | fler, are fliled domiceili by the charter of legitimation. 9 
ermen, yearly employed in the North ſeas, do cuſtomarily | 20 R. 2. But according to Thorn, the domicelli were only | 1 a 
receive for their allowance. Stat. 35 H. 8. e. 7. | the better ſort of ſervants in monaſteries. Domicellus 1 
Dolg⸗ bote, (Sax.) A recompence or amends, for a ſcar | 4bbatis & Domicelli & Serwientes Monafterii, p. 1748, mY 
or wound. Sax. Did. LL. Aluredi Reg. cap. 23. 1990. 1s ares 1 ng; i 1 
Dollar, A piece of foreign coin, going for about Domigerium, Is ſometimes uſed to ſignify danger; bo 
45. 64. Lex, Mercat. © ori $: 46527 | but otherwiſe, and perhaps more properly, it is taken for 1 
Dom⸗boc, (Sax.) Signifies iber judicialis, as appears | power over another; /ab domigerio alicajus vel manu ęſſe. | 
by the laws of K. Ed. 1. This, it is conjectured, was a | Bract. lib. 4. tract. 1. cap. 19. . 
book of fatutes of the Engliſh Saxons, wherein the laws of Domina, A title given to honourable women, who 
the ancient Saxon Kings were contained, Leg. Inc. c. 29. | anciently in their own right of inheritance held a barony, 
See Dome-book. | Paroch. Antig. 


Dome, or Doom, (from the Sax. dom) A judgment, | Dominica in Ramis Palmarum, Pa/m-Sunday. Anno 
ſentence, or decree. And ſeveral words end in dom; as | 23 Ed. 1. 1 | 
kingdom, earldom, &c. from whence they may be applied Dominium, Signifies right or regal power. Paroch. 
to a juriſdiction of a lord, or a king. Mon. Angl. tom. 1. | Antiq..498, 1 5 * 
fol. 284. Alſo there is a dome of à church; ſuch as St. Dominus. This word prefixed to a man's name, in 
Paul's, &c. Ts ARE | ancient times uſually denoted him a knight, or a clergy- 
Dome⸗ book, or liber judicialis, A book compoſed un- man; and ſometimes a gentleman, not a knight, eſpecially 
der the direction of Alfred, for the general uſe of the | a lord of a manor. Y e e 
whole kingdom, containing the local cuſtoms of the Domo Reparanda, Is a writ that lies for one againſt 
ſeveral provinces of the kingdom. This book is now | his neighbour by the fall of whoſe houſe he fears a damage 
loſt. Black. Com. 1 V. 64, 65. See id. 4 /. 404. and | and injury to his own. Reg. Orig. 153. 1 
ſee alſo Dom-boc, | | | . Domus Converſozum, Was an ancient houſe built or 
Domesdap, (/iber judiciarius, wel cenſualis Angliz) | appointed by King Hen. 3. for ſuch Jews as were convert 
Is a moſt ancient record, made in the time of William. | to the Chriſtian faith: but King Ed. 3. who expelled the 
called the Conqueror, and now remaining in the Excheguer | Jews from this kingdom, deputed the place for the cuſ- 
fair and legible, conſiſting of tab volumes, a greater and a | tody of the rolls and records of the Chancery, See 
leſs; the greater containing. a /urvey of all the /ands in | Rolls. 5 | OTE 
England, except the counties of Northumberland, Cumberland, | Domus Dei, The hoſpital of St. Julian in Sonth- 
Weflmorland, Durham, and part of Lancaſhire, which it is | ampton, ſo called. Mon. Ang. tom. 2. 440. 3 
+ ſaid were never ſurveyed, and excepting Z/ex, Suffolk, and | Donatio Moztis Cauſa, A death · bed diſpoſition: of 
Norfolk; which three laſt are comprehended in the leſſer | property ſo called, wiz. when a perſon in his laſt fick- 
volume. There is alſo a third book, which differs from | neſs, apprehending his diſſolution near, delivers or cauſes 
the others in form more than matter, made by the com- to be delivered to another the poſſeſſion of any perſonal 
mand of the ſame King. And there is a fourth book kept | goods, (under which have been included bonds, and bills 
in the Exchequer which is called Dome/day; and, though a | drawn by the deceaſed upon his banker) to keep in caſe 
very large volume, is only an abridgment of the others. | of his deceaſe. This gift, if the donor dies, needs not 
Likewiſe a ffib book is kept in the Remembrancer's office | the aſſent of his executor ; yet it ſhall not prevail againſt 
in the Exchequer, which has the name of Dome/day, and is | creditors: and is accompanied with this implied truſt, 
the very ſame with the fourth before mentioned. Our an- that, if the donor lives, the property thereof ſhall revert 
ceſtors had many dome-books, King Alfred had a roll | to himſelf, veing only given in contemplation of death, 
which he called Dome/day; and the Dome/aay book made by | or mortis cauſa. Prec. Chan. 269. 1 P. Wms. 406, 
Will. I. referred to the time of Edward the Confeſſor, as | 411. 3 P. Wms. 357. Black. Com. 2 V. 514. 3 
that of King Alfred did to the time of Etbelred, Vide ante. Donative, (donati vum) Is a beneſice merely given and 
The fourth book of Demęſday having many pictures, and | collated by the patron to a man, without either preſentation 
gilt letters in the beginning, relating to the time of | to, or inſtitution by the. ordinary, or induction by his 
King Edward the Confeſſor, this led him who made notes | order, F. N. B. 35, And donatives are fo termed, be- 
on Fitzherbert's Regiſter into a miſtake in p. 14. where he | cauſe they began only by the foundation and erection of 
tells us, that /iber Domeſday fafus fuit tempore regis Ed- | the donor, Clergym. Law. 120. The King might of 
<wardj. Rs 1 8 ancient time found a church or chapel, and exempt it 
The book of Domeſaay was begun by five juſtices, aſ- | from the juriſdiction of the ordinary: ſo he may by his 
ſigned for that purpoſe in each county,.in the year 108 1, letters patent give licence to a common perſon to found | 
and finiſhed anno 1086, And it is generally known, that | ſuch a church or chapel, and make it dozative, not pre- 
the queſtion whether lands are antient demeſne, or not, is to | ſentable; and that the incombent or chaplain ſhall be de- 
be decided by the Dome/day of Will, I. from whence there | prived by the founder and his heirs, and not by the biſhop ; 
is no appeal: and it is a book of that authority, that even | which ſeems to be the original of donatives in England. 
the Conqueror himſelf ſubmitted ſome caſes, wherein he | Gabis Readings. = * | 
was concerned, to be determined by it, The addition of | | | 
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Lord Chancellor ſhall viſit the ſame: and where the King 
rants a licence to any common perſon to found a church 
or chapel, it may be. denne, and exempted from the 
juriſdiction of the biſhop, ſo as to de vitired by the 
founder, tc. Co. Lit. 134. 2 Nel. Abr. 230. The 


tron, and not to the ordinary; and doxarives are not only 
free from all ordinary juriſdiction, but the patron and 


- incumbent may charge the glebe to bind the ſucceſſor: 


and if the clerk is diſturbed, the patron may bring guzare 
impedit, 
ac. 63. ; e NY 
If the patron of a donative will not nominate-a clerk, 
there can be no lapſe : but the biſhop may compel ſuch 
atron to nominate a clerk. by eccleſiaſtical cenſures; for 
though the church is exempt from the power of the or- 
dinary, the patron is not exempted: and the clerk muſt 
be qualified hke unto other clerks of Churches ; no perſon 
being capable of a Joxative, unleſs he be a prieſt lawfully 


| ordained, Ce. Yelv. 61. Stat. 14 Car. 2. cap. 4. 


1 Lill. 488. 


There may be a donative of the King's gift with cure | 


of ſouls, as the church of che Tower of London is: and if 
ſuch dexative be procured for money, it will be within 
the ſtatute of ſimony. Mich. 9 Car, B. R. A parochial 
church may be denative, and exempt from the ordiaary's 


juriſeition. Godelpb. 262. The church of St. Mary le 
Bone in Middl:-ſex is donative, and the incumbent being 


cited into the ſpiritual court, to take a licence from the 
biſhop to preach, pretending that it was a chapel, and 
that the parſon was a ſtipendiary; it was ruled in the 
King's Bench that it was a donative; and if the biſhop 
viſit, the court of B. R. will grant a prohibition. 1 Med. 


90. 1 Nelf. Abr. 676. 


If a patron of a donative doth once preſent his clerk to 
the ordinary, and the clerk is admitted, inſtituted, and 
inducted, then the doxative ceaſeth; and it becomes a 
church preſentative. Co. Lit. 344. But when a donative 
is created by letters patent, by which lands are ſettled 
vpon the parſon and his ſucceſſors, and he is to come in 
by the donation of the King, and his ſucceſſors; in this 
caſe, though there may be a preſentation to the donative, 
and the incumbent come in by inſtitution and induction, 
yet that will not deſtroy the donarive. 2 Salk. 541. All 
biſhopricks being of the foundation of the King, they 
were in ancient time donative. 3 * 75. 

Donis, Statute de, I he ſtatute of We/tm. 2. win. 13 
Ed. 1. c. 1. called the ſtatute de donis conditionalibus. 


This ſlatute revives, in ſome fort, the ancient feodal re- 


ſtraints which were originally laid on alienations, by 


enactipg, that from thenceforth the will of the dohor be 


obſerved ; and that the tenements ſo given, (to a man and 
the hrirs of his body) ſhould at all events go to the iſſue, 
if there were any ; or if none, ſhould revert to the donor, 
gee very judicious obſervations, Se. on this ſtatute, Black, 
Com. 2 112. Tenant in fee tail is by virtue of this 
ſtatute. Lit. /e#. 3. And he may bar the intail by fine 
or recovery, conſequently evade the ſtatute. | 
Donor and Donee, Donor is he who pives lands or 
tenements to another in tail, &c, And the perſon to 


whom given is the donee, 
To:ture, (dormitorium) Is the common room or cham- 


ber, where all the fryers, or religious of one convent, ſlept 


and lay all night. Stat. 25 H. 8. c. 11. 
Doſſale, A word uſed for hangings or tapeſtry. 
D:ffale froe Tapeſium. Mat. Par. 


Dote Bflignanda, 1s a writ that lay for a widow, 
where it was found by office, that the King's tenant was 


ſeiſed of lands in fee, or fee-tail at the day of his death, 


and that he held of the King in chief, &c. In which caſe, 


the widow came into the Chancery, and there made oath, 
thas ſhe would not marry without the King's leave; 
whereupon ſhe had this writ to the eſcheator, to affign her 
dower, Cc. But it was uſual to make the aſſignment of 
the dower in the Chancery, and to award a writ to the eſ- 
cheator, to deliver the lands aſſigned unto her. Stat. 15 


When the King founds a church, Ce. donative, it is 
. ones eee eee 

| WE: * 1s entioned | | | 
rhough” no particular exemption is m for the widow againit the tenant who bought lang of ber 


Sr. Allo the parron of a u,, may take the | 
b thereof when it. is vacant. Co. Lit. 344. Cro. 
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| Admeaſurement. See Dower. 


- ö | 5 1 


Dote unde uthil habet, 1. 8 weit of dewery that lle: 


huſband in his life-time, whereof he was ſolely ſeiſed in 


fee. ſimple or fee - tail, and” of which ſhe is dowable, 
F. N. B. 147. gue, If it does not lie agaioft the heir, 


or any other perſon ſeiſed of the land? See the law and 


refignation of a donative mult be to the donor or pa- | the form of the writ in Boath's real actions 166. &c. See 


| Dewer. "rr 


where the widow holds more than her ſhare, We, Ses 


: . 


' Doris Admenſuratione, Amen farement of ; ia, 


Double Plea, (&«p/ex placitum) Is where a deſendant 
alledgeth for himſelf two ſeveral matters, in bar of the 
plaintiff's action, when one of them is ſufficient; which 
(ball not be admitted: as if a man plead ſeveral things, 
the one not depending upon the other, the plea is ac- 
counted double, and will not be allowed; bot if they 
mutually depend on each other, and the party may not 
have the laſt plea without the firſt, then it ſhall be re. 
ceived, Kitch. 223. And where a double plea that is 
wrong, is pleaded; if the plaintiff reply thereto, and 
take iſſue of one matter ; if that be found againſt him, he 
cannot afterwards move in arreſt of judgment; for by the 
replication it is allowed to be good. 18 B 4. 17. 

If a man pleads two or more matters, when he is 
compelled to ſhew them, it makes not the plea double; fo 
it is where two diſtin things are pleaded, which require 
but one anſwer: and in caſe a man pleads two ſeveral 
matters or things, and only one is material, the other being 
ſurpluſage, or but matter of inducement, and needing no 
anſwer, the plea is not double. ' Hob. 197, Where there 
are ſeveral inducements to a plea, they ſhall not make the 
plea double and double pleas are allowable in affifes of 
novel difſeifin, Ce. but not in other actions. Fenk. Cent. 75, 

By Stat. 4 Ann. c. 16. eck. 4. It ſhall be lawful for 


any defendant or tenant in any action or ſuit, or for any 


plaintiff in replevin, in any court of record, with the 
leave of the ſame court, to plead as many ſeveral mat - 
ters thereto, as he ſhall think neceſſary for his defence, 


| That is, in fo many ſeparate and diſtin pleas, and where 


there are more pleas than one. By virtue of this ſtatute 
defendant is ſaid to plead double, by leave of the court, 

An heir ſhall not have leave to plead riens per deſcent 

with another plea, except he make affidavit that he has 
riens per deſcent ; nor ſhall an adminiftrator have leave 
to plead plene adminifiravit, and no afſets, without an 
affidavit that he has no aſſets. 10 Med, 334. Trix. 
2 Geo. B. R, Carrington v. Warren. Sed qu. If this 
practice of making an affidavit, in theſe cafes, is now in 
uſe? Yet ſee Notes in C. B. 228, 234. 
A motion was made for liberty to rejoin doable, as being 
within the equity of the act, which allows pleading double. 
But the court ſaid, that they thought that this would be 
intirely inconvenient, and out of the reaſon of the act, 
and therefore refuſed it. 2 Barnard, Rep. 6 Trin. 5. 
Geo, 2. Anon, PETER, 

Aſter a judge's order for time to plead, pleading an i/- 
ſuable flea, defendant moved to plead double matter, and 
the queſtion was, whether a rule for that purpoſe ought 
to be granted or not? The court took time to conſider, 
and after conferring with the judges of other courts, gave 
defendant leave to plead double, pleading ifſuable pleas, 
and taking ſhort notice of trial. Notes in C. B. 244. 
Mich. 10 Geo. 2. Leighton v. Leighton. 

Defendant had pleaded nor aſſumgſit infra ſex ann, 
and moved to add to that plea, non a/jump/it generally, 
which was denied. After defendant had pleaded a fingle 
plea, he cannot have leave to plead double, Notes in 
C. B. 245. Hill, 10 Geo. 2. Newil v. Fiſher, 

The court gave defendant leave to plead double, viz. 
a diflireſs for damage feaſant and for rent in arrear. This 
is not ſtronger than Not guilty and Jiberum tenementum, 
ſolvit ad diem, and a mutual debt, which have been granted. 
Nores in C. B. 247. Trin. 11 & 12 Gro, 2. Baynes v. 
Lutwidge. | 

All pleas ought to be ſingle, that the jury may not be 
troubled and perplexed with two many things at once. 


Sm R » Anpl, Ib. 2. c. 1 » 
| p. Ang * Double 


Double; Nuarrel, (ler querela) . Is 4 complaint 
made by any clerk, or other, to the archbiſhop of the pro- 
vince, againſt an inferior ordinary, for delaying or refuſing 
to do juſtice in ſome cauſe eccleſiaſtical; as to give ſen- 
tence, / inſtitute a clerk, fc. and ſeems to be termed a 
double quarrel, becauſe it is moſt commonly made againſt 
both the jadge, and him at whoſe ſuit juſtice is denied 
or delayed: the effect whereof is, that the archbiſhop 
taking notice of the delay, directs his letters under his 
authentical ſeal to all clerks of his province, command- 
ing them to admoniſh the ordinary within a certain num- 
ger of days to do the juſtice required, or otherwiſe to 


appear before him or his official, and there alledge the | 


cauſe of his delay: and to ſignify to the ordinary, that if 
he neither perform the thing enjoined, nor appear and 
ſhew cauſe againſt it, he himſelf, in his court of audlencr, 
will forthwith proceed to do the juſtice that is due. 
Comvel. : "79 8 N ; 
Doubles, (Fr.) Signify as much as letters patent. 
Stat, 14,H. 6. c. 6. RY. | "Ht 
Dozen Peers, Were ravelve peers, aſſigned at the 
inſtance of the barons in the reign of K. H. 3. to be 
privy counſellors to the King, or rather con/erwators of the 


king | | 
The: conſtable of Dower caftle ſhall 


i 
4 FG 


dom. 1 > 
Dover Caſtlę. | 
not hold plea of any foreign county within the cafile' gates, 
except it concern the keeping of the caſtle; nor ſhall he 
diſtrain the inhabitants of the ports, to plead elſewhere or 
otherwiſe than as they ought, according to the 
Dc. Stat. 28 Ed. 1. c. 7 21. 8h. | 
Dow, To give or exdow, from the Latin word 46. | 
Dowager, (dotata datiſſa) A widow endowed; ap- 
plied to the widows of Princes, Dukes, Earls, and other | 
great perſonages. | 5 | 
Dowager, (2xeen) Is the widow of the King, and as 
ſuch enjoys moſt of the privileges belonging to her as 
Queen conſort. But it is not high treafon to conſpire her 
death, or violate her chaſtity; becauſe the fucceſſion to the 
crown is not thereby endangered. But no man can marry 
her, without. ſpecial. licence from the King, on pain 


of forfeiting his lands and goods, 2 If. 18. See Riley's | 


Plac. Parl. 672. and Black. Com. 1 V. 224. 


tenance of herſelf, and education of her children. 
30. 


Under this head is to be conſidered, 


I. The ſeveral kinds of dowwer. 

II. I bat wotran ſpall be endowed, and of what eftate. 
III. 7 the alſigument and admeaſurement of deer. 
IV. What fhall be deemed a bar of dower, | 
V. Of the proceedings in dower. 


1 Iuſi. 


I. Of the ſeveral kinds of dower, 

There were formerly five kinds of dower in this king- 
dom. 1. Dower by the Common law, which is a third part 
of ſuch lands or tenements whereof the huſband was ſole 
ſeiſed in fee-fimple, or N during the coverture; and 
this the widow is to enjoy during her life. 

2. Dower by cuflom, which is that part of the huſband's 
eſtate to which the widow is intitled after the death of 
her huſband, by the cu//om of any manor or place, ſo long 
as ſhe lives ſole and chaſte, and this is more than one 
third part, for in ſome places ſhe ſhall have haf the 
land, as by the cuſtom of gaveltind; and in divers manors 
the widow ſhall have the whole during her life, which is 
called her free-bench : but as cuſtom may inlarge ; ſo it may 
abridge dower to a 4th part, Co. Lit. 33. | 
3. Dower ad oftium ecelgſiæ, made by the huſband him- 
ſelf immediately after the marriage, who named ſuch par- 
ticular lands of which his wife ſhould be endowed; and 
in ancient time it was taken, that a man could not by this 
dower, endow his wife of more than a third part, though 
of leſs he might: and as the certainty of the land was 
openly declared by the huſband, the wife after his death 
might enter into the land of which ſhe was endowed with- 
out any other aſſigument. Co, Lit. 34. Lit. ſect. 39. 


but of all theſe writs of haber, 


charters, |- 
55 lity iſſue begotten on his wife might inherit as heir to 


common. 
Dower, (dotarium) Is a portion which a widow hath 
of the lands of her huſband after his deceaſe, for the ſuſ- 
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4. Dower e gig puri, which likewiſe was of ch 
tain lands named by a fon who was the husband, with t 6. 


conſent of his father, and always put in writing as ſoc 


"as the ſon was married: and if = woman thus endowed, 
or ad oftium ectigſiæ, after the death of. her husband, en- 
tered into the land allotted her in haber, and agreed 


thereto, ſhe was concluded to claim any deter by the 


£ 


Common law. Lit eg. 41. 


5. Dower de la pluit belle, which was where the wife 


was endowed with the faireſt part of her husband's eſtate; 
the two firſt are now only 
in uſe. 1 Nel/. Abr. 679, . Ss 4 


II. What woman ſpall br enlewtrd, and of what fate. 
Dower is much favoured in law, being for the benefit 


of widows: wherefore the wife of one nx compor mentis, 


of an ideot, outlaw, or one attainted of felony, may be 


endowed : but not of a perſon attainted of treaſon ; nor 


the wife of of an alien, Jew, &c, 1 Inf. 33, 37. Stat. 1 
Ed. 6. cap, 12. 5 Ed. 6. c. 11. F 
The wife of a man who is baniſhed ſhall have dower 
in his life-time; -it is held otherwiſe, if he is profeſſed in 
religion : and a jointreſs of a baniſhed bb, ſhall 
enjoy her jointure, in his life. Co. Lit. 133. Perk. g, 307. 
If a woman be of the age of nine years, at the death 
of her husband, ſhe ſhall be endowed of whatſoever age 
he is; becauſe after the death of the husband, the ma:- 
riage is adjudged lawful. Co. Lit. 333 © 
Where the husband's eſtate is ſuch, that by no poſſibi- 


him” there the wife may not be endowed: as if lands 
are given to a man and the heirs he ſhall beget on his pre- 
ſent wife, and ſhe dies; and then he takes another wife, 
ſhe ſhall not have dower: but in caſe land be given to the 
husband and wife in tail, the remainder in tail to the huſ- 
band, and the firſt wife dying without iſſue, he marries 
another wife; this ſecond wife will be intitled to ober, 
after his death. Lit. Sect. 5 3. 40 E. z. 4. 2 Shep. Abr. 
63. For here he hath an eſtate in tail. The wife of a 
tenant in common, but not a jointenant, ſhall have dower 3 
and ſhe ſhall hold her part in common with the tenants in 
Kitch. 160. | 1 | 
The wife of a = de /e ſhall have dower. Plow. 
261. 4. 262, a. So if the husband be outlawed in treſ- 
paſs, or any civil action, for this works no corruption of 
blood, or forfeiture of lands. Bro. 82, Perk. 388. 
Co, Lit. 31. a. 5 TO - 
If a woman being a lunatick kill her husband, or any 
other, yet ſhe ſhall be endowed, becauſe this cannot be 
felony in her who was deprived of her underſtanding by 
the act of God; ſo though ſhe be of ſound mind, and 
refuſed to bring an appeal of his death, when he is kill. 
ed by another, yet ſhe ſhall be endowed; for this is on- 
ly a waver of that privilege the law has given her to be 
avenged of her husband's murderer; ſo it ſeems if ſhe 
refuſes to viſit and affift her husband in his ſickneſs, yet 
ſhe ſhall be endowed, for this is only undutifulneſs, 
which the law does not puniſh with the loſs of her eatire 
ſubſiſtence. Perk. 364, 365. | | 


With re/pe to the eſtate whereof a woman is dowable. 

By our law, all the goods and chattels of thelwife, are 
the husband's; and if ſhe be an inheritrix, the husband 
holds her land during her life; alſo if he hath iſſue by 
her, he ſhall hold it for his own life, by the curze/; of 
England: And if he have any land in fee, whereof he 
is poſſeſſed during the marriage, ſhe is to have a third 
part thereof for her life, as her der; though ſhe bring 
nothing to the husband, and whether ſhe hath iſſue by him 
or not. Lit. 36. e 

There are three things to intitle der, wiz. Marriage, 
ſeiſin, and death of the huſband: the marriage, muſt 
be good and lawful; and continue to the husband's 
death; and a wife ſhall be endowed of a /eifn in las, ns 
well as of a /in in deed; as where lands and tenements 
deſcend to the husband, before entry, he hath but a ſei- 
fin in law, and yet the wife ſhall be endowed although it 
be not reduced to an actual poſſeſſion. Co. Lit. 31, 32, Ce. 
And it is not neceſſary that ſeiſin ſhould continue during 
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the coverture 3 for if the husband aliens the lands, tc. the 

wife ſhall be nevertheleſs endowed, | /bid. 32, 35, If 
lands are exchanged by the husband for other lands, the 

_ wife may be endowed of which lands ſhe will, as the 


husband was ſeiſed of both; though ſhe may not be en- 


dowed of the lands given and taken in exchange. Co. Lit. 


1 Where the eftate, which the husband hath during the 


marriage, is ended, there the wife ſhall loſe. her dower, 


New Nat. Br. 333. But of an eſtate-tail in lands de- 
termined, a woman ſhall be endowed; in like manner. 
as a man may be tenant by the curteſy of her lands. Co. 
Lit. 31. And if a wife be endowed of her third part, 
and afterwards evicted by an elder title; ſhe ſhall have a 


new writ of dowwer, and be endowed of the other lands. 2 


Danv. Abr. 670. Though this is, where it is the imme- 


diate eſtate deſcended to the heir; and not when it is the 


eſtate of an alienee. 9 Rep. 17. The wife is dowabl/e 
where lands are recovered. againſt the husband by de- 


fault or covin: and a woman deforced of her derer ſhall 
recover damages, <#z. the value of her derber from her 


husband's death. 13 E. 1. 20 H. 3. If the husband 
doth not die ſeiſed, after demand and refuſal to aſſign 
dewer to her, ſhe ſhall have damages from the time of the 
refuſal. Jen. Cent. 45, She ſhall be endowed of a re- 
verſion, expectant on a term of years; and of a rent 
reſerved thereon, Latw. 729. If the husband hath only 


an eſtate for life, remainder to another in tail, though 


the remainder over is to his heirs, the wife ſhall not be 
endowed. 2 Danv. 656. A woman ſhall not be endowed 
of the goods of her husband; nor of a caſtle, or capital 
meſſuage: But of all other lands and tenements ſhe may. 
Co. Lit. 35. | fas 301% 
A grantee of a rent in fee or tail, dies without heir, 
his wife ſhall be endowed : But not where the rent ariſes 
upon a reſervation to the donor and his heirs, on a gift in 
tail, and the donee dies without ifſue ; for this is a colla- 
teral limitation. Ploxed. 156. F. NM. B. 149. If during 
the coverture, the huſband doth extinguiſh rents by re- 
leaſe, Ic. yet ſhe ſhall be endowed of them; for as to 
her dower, in the eye of the law, they have contiauance. 
Co. Lit. 32. And where a rent is deſcended to the huſband, 
but he dies before any day of payment; notwithſtanding 
the wife ſhall be endowed of it. 1 H. 7. 17. If lands 
are given to the huſband and wife in tail, and after the 
death of the husband, the wife diſagrees, ſhe may re- 
cover her Jower ; for by her waiving her eltate, her huſ- 


band in judgment of law was ſole ſeiſed ab initio. 3 Rep. 


27. If lands are improved, the wife is to have one third 
according to the improved value. Co. Lit. 32. And if the 
ground delivered her be ſowed, ſhe ſhall have the corn, 
2 Inf}. 81. | 

Doaver is an inſeparable incident to an eſtate in tail or 
fee that cannot be taken away by condition: If one ſeiſed 
in fee of lands make a gift in tail, on condition that the 
wife ſhall not have dowwer, the condition is void. 6 Rep. 
41. If tenant in tail die without iſſue, ſo that the land 
reverts to the donor; or in caſe he covenants to ſtand ſeiſed 
to uſes, and dies, his wife will be endowed: And a de- 
viſe of land by the husband to his wife by will, is no bar 
of her doauer, but a benevolence. 8 Rep. 34. Telv. 51. 
Bro. Dower. 69. 

Ic is held, that land deviſed to a man's wife, who is 
intitled to der of his lands (it not being mentioned in 
ſatisfaction of her awer ſhall be taken as a voluntry gift, 
and not any recompence or bar of dower: And in this 
caſe the widow brought a writ and recovered, againſt 
which the heir could have no relief. Preced. Canc. 133. 
A perſon grants and conveys land to D. and his heirs, on 
condition, to redemiſe the ſame back, Oc. which after- 
wards he does, and dies; here D.'s widow may neverthe- 
leſs be endowed. Abr. Caf. 217, A. is tenant in tail of 
lands, the remainder to Y. in tail, remainder to A. in 
fee; if A. bargains and ſells the land to C. and his heirs, 
the wife of the bargainee ſhall have dauer, determinable 
upon the death of the tenant in tail. 10 Rep. 96. And 
if a feoffment be made upon condition to reinfeotf, and the 
feoffee take a wife, ſhe may have her dauer till reinfeoff- 
ment, or an entry made for not doing it: And ſo it is of 
other defeaſible eſtates, 2 Rep. 59. Perk, ef. 420, If | 


DO W 


one be diſſeiſed, and after doth mary, if be die before 
entry, his wife ihall not have douer: And where u perſon 
recovers land in a real action, and before his entry or execù- 
tion made he dietb, the wife ſhall not be endowed of this 
land. 2 Rep. 56. Pert. 377. In theſe caſes the husband 
was not actually ſeiſed, /ed'qu. ? for, as before obſerved. 
where there is a ſeiſin in law, ſhe ſhall be endowed. Co. 
Lit. 31, 32, Sc. So that theſe caſes. depend on the con- 
ſtruction of what is, and what is not a %%% in la. And 
ſee Div. IV. towards the end, and Perk. 379, 3806. 
Of copy hold lands a: woman ſhall not be endowed, un - 
leſs there be a ſpecial cuſtom for it; but if there be 'a 
cuſtom to be endowed thereof, then ſhe ſhall” have the 
aſſiſtance of ſuch laws as are made for the more ſpeedy 
recovery of dower in general, being within the ſame mif. 
chief, and therefore ſhall recover damages within the ſtatute 
of Merton. 4 Co. 22. Hob. 216. 5 Co. 116 | 
Of tithes women were not dowable till 32 H. 8. c. 5. 
for before that ſtatute tithes were not a lay fee, but now 
they are dowable of them. Style g. R. 122. A Co. 25, 
Co. Lit. 32. 4. 159. a. 1 Rol. Abr. 66282. 
Of an advowſon, be it appendant or in groſs, a wo. 
man ſhall be endowed, for this may be divided as to the 
fruit and profit of it, wiz. to have the third preſentation, 
See Perk. 343, 344- H. N. B. 148, 150. Co. Lit, 32. Cre, 
Jac. 621. Cro. Eliz, 360. 1 Rol. Abr. 683. Co. Lit. 
379. 3 Leon. 155. Cro. Fac, 69 11 . 
The eſtate, of which the husband muſt be ſeiſed, muſt 
be an eſtate in fee - ſimple, fee-tail general, or where the 
husband is ſeiſed as heir of the ſpecial tail, which neceſſa- 
rily excludes deſcendible freeholds. 1 Rel. Abr. 676. 
Plow. 256, 10 Co. 98. See 2 Danv. 686. 


» DG, | 


III. Of affignment and admeaſurement of dower. 
At common law, dower is aſſigned by the ſheriff, by 
the King's writs, or by the heir, &c. by agreement a- 
mong themſelves; And the wife cannot enter otherwiſe 
into her dower. 1 Bulft, 35. By the ancient law of Fg. 
land, till Magna Charta, a woman was to continue a 
whole year in her husband's houſe, for the aſſignment of 
her dauer. 2 nfl. 17. By that ftatute, a widow ſhall 
immediately after her husband's death have her marriage 
inheritance; and remain in his chief houſe forty days, with- 
in which time dower is to be aſſigned her of the third part 
of all his lands, &c. 9 fl. 3. c. 7. The aſſignment of 
the lands is to be for her life; and if lands are aſſigned to 
a woman for years, in recompenſe of dower; this is no 
bar of dower; for it is not ſuch an eſtate therein as ſhe 
ſhould have. 2 Danv. Abr. 668. Alſo where other land 
is aſſigned to the woman, that is no part of the lands 
wherein ſhe claims dower; that aſſignment will not be 
good or binding : -And there muſt be certainty in what is 
aſſigned; otherwiſe, though it be by agreement, it may be 
void. 4 Rep. 2. 1 f. 34. If a wife accept and enter 
upon leſs land than the third of the whole, on the ſheriff's 
aſſignment ſhe is barred to demand more, Moor 679. 
But if where a wife is intitled to deaver of the lands of her 
firſt husband; her ſecond husband accepts of this due 
leſs than her third part, after his death ſhe may refuſe the 
ſame, and have her full third part. Fitz. Dower, 121, 
If a wife having right of dower in the land, accept of 
a leaſe for years thereof after the death of her husband, it 
ſuſpends the dower; though not ſuch acceptance of a leaſe 
before the husband's death, Fc. for then the wife has 
only a title to have doaver, and not an immediate right 
of dowwer. Bro. ca, 372. Jenk. Cent. 15, A widow ac- 
cepting of dower of the heir, againſt common right, ' ſhall 
hold it ſubject to the charges of her husband; but other- 
wiſe it is if ſhe be endowed againſt common right by the 
ſheriff. 2 Danv. 672. By proviſion of law, the wife 
may take a third part of the husband's lands, and hold 
them d:/charged. Ibid. If dower be aflign'd a woman 
on condition, or with an exception; the condition and 
exception are void. Cro. Elix. 541. Detaining of char- 
ters concerning the ſame land of which the widow de- 
mands her derber, is a good plea by the heir in delay of 
her dower : But if ſhe delivers up the evidences, ſhe ſhall 
have judgment ; though if ſhe denies the detainer, and 
it is found againſt her, ſhe loſes her dower. Heb. 199. 


Where 
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Where there are three manors, one of them may be 
aſſigned to the wife in doxwer in lieu of er in all three; 
| though it is ſaid that a third part of every manor ought 

to be afligned. Moor 12, 47. The ſheriff. may affign 


' a rent out of the land in lieu of Jower; and her accept- 


ance of the rent will bar dowwer out of the ſame land, but 
not of other lands. 2 And. 31. Dyer 91. 1 Nelf. Abr. 
680. When no divifion can be made of what the wife 
js dowable, derum is to be aſſigned in a ſpecial manner; 
as of the third preſentation to a church, the third toll-diſh 
of a mill; common certain, a third year; the third part 
of the profits of an office, fair, market, &c* 1 Rod. 
Abr. 678. patch | 
A woman intitled to dowey cannot enter till it be aſſign- 
ed to her, and ſet out either by the heir, tertenant or 
ſheriff in certainty. 1 Rol. Abr, 681, Dyer 343. Plowd. 
529. Bro, 16, Co. Lit. 34. b. 37. 4. 6. Fx 099 
None can aſſign dower but thoſe who. have a freehold, 
or againſt whom a writ of dower lies; therefore a tenant 
by ſtatute merchant, ſtatute ſtaple, or elegit, or leſſee for 
years cannot aſſign dower, for none of theſe have an eſtate 
large enough to anſwer the plaintiff's demand. Perk. 
403, 404. Co. Lis. 35. Bro. 63, 94. 1 Rol. Abr. 681. 
5 [ . | g 
If a woman be d wable of land, meadow, paſture, 
wood, &c and any of theſe be aſſigned in lieu of dowwer 
of all the reſt, it is good, though it be againſt common 
right, which gives her but the third part of each, for the 
heir's enjoyment of the reſidue ſufficiently accounts for 
her title to what ſhe has. 1 Rel. Abr. 683. Moor, pl. 
„66. | 
715 lands whereof a woman hath no right to be endowed, 
or a rent out of ſuch lands be aſſigned in lieu of her gowver, 
this does not bar her demand of doxwer, for ſhe having no 
manner of title to thoſe lands, cannot without livery and 
ſeiſin be any more than tenant at will, which is no ſuf- 
ficient recompence for an eſtate for life, which her dower 
was to be. Perk. 407, Co. Lit. 34. 4 Co. 1. Co. Lit. 
169. Bro. 3. 


As to admeaſurement of dower. 

Tf the heir within age aſſign to the wife more land in 
doaver than ſhe ought to have, he himſelf ſhall have a writ 
of admeaſurement of dower at full age by the Common law; 
ſo if too much be aſſigned in dower by the heir within 
gage, or his guardian in chivalry; and the heir dies, his 
heir ſhall have ſuch writ, to rectify the aſſignment; but 
the heir, in whoſe time the aſſignment of too much was 
by the guardian, cannot have ſuch writ till his full age, 
becauſe till then the intereſt of the guardian continues; 
and if any wrong be done, it is to the guardian himſelf, 
and not to the heir; if a diſſeiſor aſſigns too much, the 
heir of the diſſeiſee ſhall have admeaſurement by the 
FE pee law. F. NM. B. 148. Co. Lit. 39. 4. 2 bft. 
307. by 


If the heir within age, before the guardian enters, aſ- 


figns too much in dower, the guardian ſhall have a writ 


of admeaſurement of dower, by the ſtatute of V. 2. c. 7. 
before which ſtatute the guardian had no remedy, becauſe 
the writ of admeaſurement being a real action, lay not for 
the guardian, who had but a chattel; alſo by the ſame 
ſtatute it is provided, that if the guardian purſue ſuch 
writ feintly, or by colluſion with the wife, the heir at 
full age ſhall have a writ of admeaſurement, and may 
| _— the feint pleading or colluſion generally. 2 1»ft. 
307. 
If the wife after aſſignment of dower improves the lands, 
ſo as thereby they become of greater value than the other 
two parts, no writ of admeaſurement lies; ſo if they be of 
greater value, by reaſon of mines open at the time of the 
aſſignment, no writ of admea/ſurement lies, becauſe the 
land in quantity was no more than ſhe ought to have; 
and then it is lawful to work the mines, which were open 
at the time of ſuch aſſignment. F. N.-B. 149. 2 1nft. 
368. 5 Co. 12. | 


IV. What fhall be deemed a bar of dbaver. 
If a wife levies a fine with her huſband, ſhe bars herſelf 
of her dower: And if a common recovery be had againſt 
the huſband.and wife, of the huſband's lands, it ſhall bar 


| 


may be extinguiſhed, 8 Rep. 151. If a wife commits 


live with the adulterer willingly, without being reconcil- 
ed to the huſband, ſhe ſhall loſe and forfeit her ber; 
but if the huſband be reconciled to her, and the lives 
with him again, ſhe ſhall be endowed. 2 Inf. 453. 
Dyer 106. And if after elopement of the wife, her huſ- 
band and ſhe bemean themſelves as huſband and wife, it 
is evidence of reconciliation, Dyer 196. If a man grants 


tue of the grant lives with the grantee during the life of 
the huſband, this ſhall forfeit her Joxver ; for ſhe lived in 


_ adultery, notwithſtanding the grant. Co. Lit. 135. 75 


Danv. 662. 2 Inft. 435. ; 
When a jointure is made of lands after marriage, the 
wife may waive it, and demand her dower But it is 


' otherwiſe when made before marriage, according to the 


ſtatute 27 Hen. 8. c. 10. £ 

If a jointure be made to the wife during the coverture, 
and after the huſband and wife levy a fine thereof; yer 
this is no bar to her dowver of any other lands of her huſ- 
band's, becauſe the jointure being made after the mar- 
riage, ſhe had election after the death of the huſband to 
refuſe it, and claim dower, and not before, and then the 


fine levied of the jointure before her time for election of 


dower was come, can be no bar for elefting of Joaer 
when it is come, 1 Bulft. 173. 1 Leon. 285. Dyer 
358. 


after his death, ſhe ſhall have no dowwer, becauſe ſhe can- 
not demand it againſt herſelf; and if the takes a leaſe for 
years only, yet ſhe ſhall not ſue to have dower during 


fruit and effect of her dower during that time. Perk, 
350. F. N. B. 149. Me. pl. 403. , 
if a recovery be had againſt the huſband by colluſion, 
this ſhall not bar the wife of Jdower; as if the recovery 
be by confeſſion, or reddition, which are always under- 


concurring in obtaining of them; but it ſeems to have 
been a very great doubt, whether a recovery by default 
ſhould not be a bar: and the better opinion being that 
ſuch recovery was a bar at Common law; therefore the 


notwithſtanding ſuch recovery by default, c. pleaded, 


right to the tenements recovered ; and if it be found that 
he had no right, .then ſhall the demandant recover her 
dower, notwithſtanding ſuch recovery by default againſt 
her huſband, 2 If. 349. Perk. 376. 

By the ſtatute of V. 2. cap. 4. it appears, that if the 
recoverer had right, then the wife is barred; therefore if 
the heir of the diſſeiſor be in by deſcent, and the diſſeiſee 
enters upon him, and marries, and the heir of the diſſei- 
ſor recovers by default, or reddition, in a writ of entry, 
in nature of an aſſiſe, and the huſband dies, his wife 


right to the poſſeſſion by the deſcent ; alter, if this diſ- 
ſeiſin, deſcent, Sc. were after marriage, becauſe the 
huſband was ſeiſed before of a rightful eſtate during the 
coverture, whereof his wife had title of dower, which 


which all happened during the coverture, Perk. 379, 
380. : | | | 
If the huſband levy a fine with proclamation of his 
lands, and dies, his wife is bound to make her claim with- 
in five years after his death; otherwiſe ſhe ſhall be barred 
of her dower; for though her title of dowwer was not con- 
ſummate at the time of the fine levied; yet it being ini- 
tiate by the marriage and ſeiſin of the husband, the fine 
begins to work upon it preſently after the husband's death; 
and if ſhe does not claim it within five years after, ſhe. 
ſhall be barred. 2 Co. 93. 10 Co. 49, 99. 3 If. 216. 
Hob. 265. Mo. pl. 154, 879. Dyer 224. 13 Co. 20. 


V. Of the proceedings in dower. 
The wife is, as ſoon as ſhe can after the deceaſe of her 


husband, to demand her dower, leaſt ſhe loſe the value 
from 


the wife of her dur. 2 Rep. 74- Plaid. $14. Where 
a woman releaſes her right to him in reverſion,” ber e, 


treaſon or felony; or if ſhe elope from her huſband, and 


his wife with her goods to another, and the wife by vir- 


If a woman takes a leaſe for life of her huſband's lands 
theſe years, becauſe it was her own act to ſuſpend the 
Rood to be by colluſion, the huſband always acting and 


ſtatute of V. 2. cap. 4. was made, which ordains that 


the tenant ſhall moreover in bar of the dower ſhew his 


ſhall not have dower, becauſe he, who recovered, had 


cannot be defeated by the diſſeiſin, deſcent and recovery, 
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hes to ſeize the lands, Ce. But on the return of the writ 
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from the time of his death: And in action of her, the 


Set proceſs is /ammens to appear; And if the tenant or 


"defendant do not appear, nor caſt an effoin, a grand cage 


of ſummons, the attorney for the tenant or defendant may 

enter with the filazer that the tenant appears, and prays 
 wiew, (9c, Then a writ of view goes out, whereby the 
"ſheriff is to ſhew the tenant the land in queſtion; upon 


the return of which writ, of view, the tenant's attorney 
takes a declaration, and puts in a plea; the moſt general 
one is, ne axques /eizie, c. viz. that the huſbaud was 
never ſeiſed of any eſtate, whereof the wife can be en- 
dowed ; and when iſſue is joined, you muſt. proceed to 
trial, as in other actions: Upon trial, the jury are to give 
damages for the meſne profits from the death of the huſ- 
band (if he die ſeiſed) for which, execution ſhall be made 


ont; and then you have a writ to the ſheriff to give poſ- 


ſeſſion of a third part of the lands. Pra#. Solic. p. 335, 
336. A widow may recover her dower with a cefat exe- 


. eatio, in caſe there be any thing objected, precedent to 


the title of dewer, Ic. till that is determined. 1 Nel/. 
684, 687. 1 Salk. 291. Judgment in doxwer is to recover 
a third part of lands and tenements per Metas & Bundas. 
A wife may have her writ of dexwer againſt an heir, an 
alienee, a diſſeiſor, c. or againſt any one that has power 
to aſſign dewerz if the lord enters on the land for an 
eſcheat, ſhe may bring it againſt him, but to the King 
the mult ſue by petition. 9 Rep. 10. Plowd. 141. Dyer 
253. Co. Lit. 59. This writ was brought againſt eight 
perſons feoffees of the husband after marriage, two con- 
ſeſſed the action, aud the other fix pleaded to the ifſue; 
here the demandant had judgment to recover the third part 
of two parts of the land, in eight parts to be divided : 
And after the iſſue being found for the demandant againſt 
the fix, ſhe recovered againſt them the third part of the 
fx parts of the ſame land as her dower. Dyer 187. Co. 
Lit. 32. : 
1 Common law, before the ſtatute of V. 1. c. 39. 
if a woman had accepted any part of her wer, though 
never ſo ſmall, of any one tenant in any one county or 
town, ſhe had no other remedy for the reſidue, but by a 
writ of right of dower ; for if ſhe brought a writ of dower 
unde ni bil babeat, it was a good plea in abatement, that 
ſhe had accepted ſuch a part of ſuch a tenant, in ſuch a 
town or county; which being a great miſchief to the wo- 
man is remedied by that ſtatute, which provides that it 
ſhall-be no plea in abatement, to ſay that ſhe hath received 
part of her de wer of any other perſon before the writ pur- 
Chaſed; and this-extends as well to guardian in chivalry 
as to the tenant of the land, becauſe ſuch guardian is to 
render her dower. 2 [nft. 261. 
As to damages in dower they are given by the ſtatute 
of Merton, c. 1. but that ſtatute extends only to the 


poſſeſſory action of dower unde nibil habeat, and not to 


the writ of right of dower, becauſe they are intended to 
be given for the detention of the poſſeſſion; and on writs 
of right, where the right itſelf is queſtionable, no damages 


are given, becauſe no wrong done till the right be deter- 


mined ; alſo that ſtatute extends only to lands, whereof 
the husband died ſeiſed; and therefore judgment for 
the damages was reverſed, becauſe rhe jury did not find 
that the busband died ſeiſed; for otherwiſe ſhe ſhall have 
no damages; as if the husband aliens and takes back an 
eſtate for life, the wife ſhall recover dower, but no da- 


mages; becauſe this dying ſeiſed was only of an eſtate of 


freehold; but if he makes a leaſe for years only, rendring 


. rent, ſhe ſhall recover a third part of the reverſion with a 


third partof the rent and damages, becauſe there he died 
ſeized as the ſtatute ſpeaks. Co Lit. 32. Dyer 284. 
pl. 33. Telu. 112. Dr. & Stud. lib. 2. c. 13. J. 166. 
2 Inft. 80. | 
Damages muſt be after demand of Jowwer, for the heir 
is not bound to aſſign this proviſion till demanded, be- 
@nuſe the law calls the freehold of the whole upon him, 
which he cannot divide without the concurrence of the 
wiſe; but a demand in pais before good teſtimony is ſuf- 
ßcient; and if the heir appear the firſt day on ſummons, 
and plead that he hath been always ready, and ſtill is, to 


render her dwver; ſhe may plead ſuch requeſt; and' iflue 
2 


* 


8 \ * 
GY 
= 
* - 
* — * . 
A 1 2 Cr * 
1 * 5 
„ * i 
» : * * 'S ny 


plead out temps prif, becauſe he had not the land 3 


the time ſince the death of the anceſtor, and therefore 


ſhe ſhall recover the meſue profits,” and damages againſt- 
him, and if he hath not provided his indemnity and 
1 2gainſt the heir, it is his own ſolly. C. 
32. „F ne eee 
If the heir or feoffee aſſigu dotwer, and the wife ac. 
cepteth thereof, ſhe loſes her damages, . becauſe. having 
the dower, which is the principal, ſhe cannot ſue fo; 
the damages, which are but conſequential or acceſſory, 
Co. Lit. 33. a. 1 ns h | 

Damages are given in dower from the death of the hu. 
band and to the return of the writ of enquiry, though the 
writ of ſeiſin iſſued a year before, but was not executed. 
Deb/on v. Dobſon and others, Rep. temp. Hardw, per 
Annaly 19, Sc. Where there are two jointenants in 
abauer, and one dies after judgment for damages, and 
his heir and the other jointenant bring error, the value 
from the time of the judgment to the affirmance, canaot 
be recovered againſt the ſurviving plaintiff in error only, 
1d. Kent & Kent, 50. See 2 Stra. 271. On a writ of 
doer, damages cannot be awarded by the 16 Car. 2. 
without ſpeeding a writ of enquiry. Same caſe, 4nnajy 
As in great eſtates jointures of lands are uſually made in 
lieu and ſatisfaction of dewer, theſe action: of dower are 
not ſo frequently brought as they were formerly. | 

Domi and Deal, A divifon: From the Brit. Dal, 
diviſe, from the Sax. delan, i. e. dividere, and from 
thence comes the word dealing. So the ſtones which are 
laid to the boundaries of lands, are called dotule fones, i. e. 
Such as divide the lands. Convel. 72 
_ Dowzy, ( Dos Mulieris) Was in ancient time applied 
to that which the wife brings her husband in marriage ; 
otherwiſe called maritagium, or marriage goods: But 
theſe are termed more properly, goods given in marriage, 
and the marriage portion. Co. Lit. 31. This word is 
often confounded with dower ; though it hath a different 
meaning from it. To 

Dowzy Bill. Among the Jews, the. bridegroom at 
the time of the marriage, gave his wife a Wowwry bill. 
Blount. Cowel cites Moſes and Aaron, 235. 

Dowſeines, A ſort of ker/eys made in Devonſhire, in 
length twelve yards. Convel. 

Dozein, A territory or juriſdiction, mentioned in 
the ſtatute of Yiew and Frank-pledge, 18 Ed. 2. See 
Deciners, | 

Dꝛaco Regis, The ſtandard eg, or military colours, 


| borne in war by our ancient Kings, having the figure 


of a dragon painted on them. = Rex Angle fixifet 
fignum ſuum in medio, & tradidifſet dtaconem ſuum Pe- 
tro de P. ad portandum, &fc, Rog, Hoved. ſub ann. 
1191. 5 | 

Dꝛagium, Drag; A coarſer ſort of bread corn: In 
Staffordſhire they uſe a kind of malt, made of oats mixed 
with barley. which they call dreg, or dreg malt; and in 


| Egex, &c. they have a grain called dreg. Tuſſer's Huſ- 


band. 'p. 32. | 

Dzags, Seem to be floating pieces of timber ſo joined 
together, that by ſwimming on the water they may bear 
a burden or load of other things down a river, 6 H. 6. 


Co 15. 6 


Dana, A drain or water-courſe; ſometimes written 
drecca. Cartular, Abb. Rad. MS, 

D:apery, { Pannaria) Is uſed as a head in our old ſta- 
tute-books, extending to the making and manufacturing 
of all forts of woollen cloths. Star. 25 £9. 3. fat. 4- 
c. 1. 4 Ed. 4. c. 1. 1 K. 3. c. 9. 27 H. 8, Sc. c. 13. 
See Clothiers. 

D:aw-gere Signifies any harneſs belonging to cart- 
horſes, for drawing a waggon, or other carriage. Parech. 
Antig. p. 549. | 

D:aw-latches, Were thieves and robbers: Lambert 
in his Eiren. lib. 1, cap. 6. calls them thieves, wafers, an 
roberd/men ; the two laſt words are grown out of uſe, They 
are mentioned in 5 E. 3. c. 14. and 7 R. 2. c. 5. 

Dzedgermen, Are fiſhers for oyſters, &c. Stat. 2. 


Geo, 2. Ce 19. Dzeft-Dyeit 
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1 Dzeit⸗Ozeit, or | Dr ots Are words. fignifying former! bs 


u a double right, viz. of poſſeſſion, and of property or in 
5 tereſt, Brad. lib. 4. cap. 27. Co. Lit. 2 6. 1 | 

 - Dxenched, An old word, uſed where a perſon was over- 
come, from the Germ. | 3 3 
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Pane, or Drenges, (Dreagt) Are tenants f. . 
pite, ſays an ancient 8. Mon. Angl. Tom, 2. fol. 398. 


And according to Spelman, they are ſuch as at the coming 
of Wil. 1. called the Congaeror, being put out of their 


eftates, were afterwards reſtored thereunto; on their ma- 


king it appear that they were owners thereof, and neither 
in auxilio, or confilio, againſt him. Spelm. i £405 4 

Dꝛengage, (Drengagium) The tenure by which the 
drenches or drenges held their lands, Tris. 21 Ed. 3. 
bor. & Northumberland. Rot. 199. ö 
Dzift of the Fozeſt, ( Agitatio animalium in Forefta) 


Is a view or examination of what cattle are in the foreſt, 


that it may be known whether it be ſurcharged or not; 
and wo the beaſts age, and whether they are common- 
able, We. Theſe 4 are made at certain times in the 
year by the öfficers of the Fe when all the cattle of 
the foreft are driven into ſome pound or place incloſed, | 
for the purpoſes afore-mentioned ; and to the end it may 
be diſcovered” whether any cattle of ſtrangers be there, 
which ought not to common. Mango. par. N c. 15. 
Stat. 32 H. 8. c. 13. 4 Inff. 30g. | ES. 


Dzinklean, (in ſome records Potura Drinklean ) Was | 


a contribution of tenants, in the time of the Saxons, to- 
wards a potation, or ale, provided to entertain the lord, or 
his ſteward. | „ | 2 1 
D:ofdene, Signified with our Saxon anceſtors, a grove, 
or woody place, where cattle were kept; and the keeper 
of them was called Drofman. Domeſday. | 
Dꝛofland, or D2pfland, Another Saxen word, ſigni- 
fying a tribute or yearly payment made by ſome tenants 


to the King, or their landlords, for driving their cattle 


through a manor to fairs or markets. Covel. 


Dꝛoit, Right, Ts the higheſt writ of all other real 
Writs whatſoever, and hath the greateſt reſpect, and the 
molt aſſured and final judgment; and therefore is called 


a wwrit of right, and in the old books droit. Co. Lit. 158. 


There are dives of theſe writs uſed in our law, ſuch as | 


the following: | | 10 
Dꝛoit de Advowſon. J All theſe ſeveral writs 
Dꝛoit de Dower, ; ] of right, and their vari- 
D2z0it de Garde. 5 C ous uſes, ſee Rede, and 
Dꝛoit Patent. F evrits, and the ſeveral 
Dꝛoit Bationabili parte. | titles to which theſe 
Dꝛoit ſur Diſclaimer, I writs belong. 


Alſo conſult Booth on rea! afions. A very excellent 
treatiſe, and containing a great fund of uſeful learning, 


Dꝛomones, Dzomos, Dꝛomunda, Signified at firſt 
high ſhips of great burden, but afterwards thoſe which 
we now'call men of war. Valfing. Anno 1292, ——Tres 
majores naves ſubſequentur, quas — 2 dromones appellant. 
Mat. Pariſ. ſub ann, 1191. 1 

Dꝛobers, Are thoſe that buy cattle in one place to 
fell in another: They are to be married men and houſe- 
holders, and be licenſed by ſtatute 5 Zliz, c. 12. And 
if they drive their cattle on the Lord's Day, they ſhall 
forfeit- 20.95 BY © Ber, to , RE 3, 

That part of the ſtatute of E/;z. directing them to be 
married and houſholders, is now totally diſregarded. _ 

*D2uggeria, A place of drugs, or drug lers ſhop: And 
druꝑgiſis and their wares. Vide Cee. 

_ Dzunkenneſs, ls an offence for which a man may be 
puniſhed in the Eccleſiaſtical court; as well as by juſtices 
of peace by ſtatute: And by 4 Fac. 1. c. 5. And 21 
Jac. 1, e. 7. If any perſon ſhall be convicted of dranken- 
neſs by the view of a juſtice, oath of one witneſs, Sc. he 
ſhall forfeit five ſhillings for the firſt offence, to be levied 
by diſtreſs and ſale of his goods; and for want of agiſtreſs 


ſhall fit in the ſtocks ſix hours; And for the ſecond of- 


fence, he is to be bound with two ſureties in ten pounds 
each, to be of the good behaviour, or be committed. 
And he who is guilty of any crime, through his own vo- 
luntary drunkenneſs, ſhall be puniſhed for it as if he had 
been ſober, Co. Lit. 247. I Hawk. ' of C. 2, It has 
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a magiſtrate: And the proſecution for this offence'by the 


ſtatute of 4 Jar. F. c. 5. was to be, and flill-may be, be- 
| fore juſtices of peace in their ſeſſions, by way of indift- 


ment, &c, Ay. 32 FMS R ty 3 
Equity will not relieve againſt a bond, Cc. given by a 


man when drunk, unleſs the drunkenneſs/is occafioned 


through the management or contrivance of him to whom 


it is given. Jobnſen v. Meulicott, u. 3. P. Mil. 130. Ste 


1 Ia. 247. Plowd: 19. & Black. Com. 4 V 23, 26. 
Dzy Exchange, (Canbium Siccum) Is a term invented 


in former times for the diſguiſing and covering of gur, 


in which ſomething was pretended to 'paſs'on both ſides, 
whereas in truth nothing paſſed but on one fidez in which 
reſpect it was called dry. Stat. 3 H. 7. e. 5. See 
Dzy Rent, A rent reſerved without clanſe of diſlreſs. 
See Rent ſeck. Woot EL png 
Duces tecum, Is a writ commanding a perſon to ap- 


. pear at a certain day in the court of Chancery, and to 


bring with him ſome writings, evidences, or other things 
which the court would view. Reg. Orig. So ſubpæna: 
duces tecum, are often ſued out at Common law, to compel 


witneſſes, to produce, on trials, at Nif prius, deeds, 


bonds, bills, notes, books, or memorandums, &c, which 
are in their cuſtody or power, and which relate to the iſſue 
in queſtion. But if they are in the poſſeſſion or power of 
the adverſe party or his attorney, it is cuſtomary to give 
notice to the attorney to produce them, and on proof made 
in open court, before the judge of Ni, prius, of ſuch no- 
tice, the court generally compels the attorney, or his 
client to produce the ſame, if material, If not produced 


'| parol evidence may be given of their contents. 


Duces tecum licet Languidus, A writ directed to the 


ſheriff, upon a return that he cannot bring his priſoner 
without danger of death, he being adeo Janguidus; then 


the court grants a babeas corpus in the nature of a duces 
tecum licet languidus. Book. Entr. But this is now! ont 
of uſe; and certainly where the perſon's life would be en- 
dangered by removal, the law would never permit it to 
be done. F 45, pt 
Ducking-Dtool, See Caftigatory. | | 
Dues, ecclefraftical, non-payment of, Various des to 
the clergy, are cognizable in the ſpiritual court; which 
makes decrees for their actual payment. Offerings, obla- 
tions, and obwentions, not exceeding the value of 40s. may 
be recovered in a ſummary way, before two juſtices of 
peace. By 7 & 8. z. c. 6. Black. Com. 3 V. 8g. o. 


| Duel, Duellam In our ancient law is a fight between 


perſons in a doubtful ca for the trial of the truth. 
Feta. But this kind of duel is diſuſed ; and what we now 
call a duel is, a fighting between two, upon ſome quarrel 
precedent; Wherein, if a perſon is killed, both the prin- 
cipal and his ſeconds are guilty of murder,” and whether 
the ſeconds fight or not, H. P. C. 47, 51. But this 
cannot mean as to. the principals, where a quarrel 
ariſes, and they ſuddenly draw and fight, without de- 
liberating. It is ſaid by ſome, that the ſeconds of 
the perſon killed are equally guilty, by reaſon of the 
encouragement which they give by joining with him: 
But this is  contradifted by others. 1 Hawk. $2. 
Where two perſons in cool blood meet and fight upon a 
precedent quarrel, and one of them is killed, the other 
is guilty of murder; and cannot excuſe himſelf by alledg- 
ing that he was firſt ſtruck by the deceaſed, or that he 


had declined to meet him, was prevailed on to do it by 


his importunity, or that it was not his intent to kill, 
by 5 to vindicate his reputation, Cc. 1 Hawk. 

„81. | 1222 F ens l e 

If two perſons quarrel over night, and appoint to fight 
the next day; or quarrel in the morning, and agree to 
fight in the afternoon ;z or ſuch a conſiderable time after, 
by which it may be preſumed the blood was cooled; and 
then they meet and fight a del, and one kill the other, 
it is murder. 3 Inf. 52. H. P. C. 48. Kel 56. And 
whenever it appears, that he who kills another in a 
duel, or fighting on a ſudden quarrel, was maſter of his 
temper at the time, he is guilty: of murder; as if after 
the quarrel he fall into another diſcourſe, and talk calmly 
thereon ; or alledge that the place where the quarrel hap. 
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1 180. I 
| ade whe yeſullh to wes dim, but Duodeng. A Jury" 1 0. Func 
tells dim: that' be hall go the next day to ſuch'a place | convitatd Feorfint alia duodena, * 5 K. 256. 
about byfineſs, and then the challenger meets him dn the Duodena manu, Twelve w 70 Ez co re i 
- road, and afauks the other; if the other in this caſe kill | nal of un og. See N Wert ima i 1 22 
- him, it will be only de eee is 7 | Cain. 3 3 5 go” * ide 
- ance of the challenge, or agreement to fight: An * 55 erela, A roceſs ec ft 
. perſon challenged - -reſuſeth to meet the challenger, but 5 g 4 Yehal u a 
dell him that he wears a ſword, and is always teady to- Duplicate Ts vfed for the ſecond letters Patent, or . 
defend bimſelf;: if then the challenger attack im, and; ed by the Lord Chancellor, i an a | Caſe w ereln e, had 
is killed by the other, it is neither murder nor man- fore done the ſame; which were d ja thought. 43 
bes beer, if neceſſary in his own defence. | Kel. 56. " Croin \ Furl/a. fol. 21. "Butt ir is ch common A copy 
151 is' a very high offeace to challenge another, Aicher or tranſcript of any ved or writi 1 8 Or, a 
* word or letter, to fight a 4; or to be the meſſenger| | ſecond letter, written and ſent ei lame,p arty 8 
of ſuch a challenge; or even barely to endeavour to pro- poſe as à former, for fear of a mi iſcarriage * 1 95 . Fr 
voke aother to fend a chillenge; or to fight,” ot by diſ. for other reaſons : This word 3 3s Fier in zhe ſtat . 
perſing letters for that purpoſe, full of reflection, c. 14 Car. 3. f. o. 
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it 1 Sid. 185. 3 Lat. 158. And perſons convicted vf bare It is alſo the name of a priſo 21 s diſe 
! ly ſending a * have been adjudged to pay a fine the quarter ſeffions, Sc. to an 7n wh ent n Nn take 2 
f of rool.' to be impriſoned for a month,” and make a pub- the benefit df an "a, for relic! of nfl Gibrars, with 


tt 1 lic acknowledgment of their offence, and to bs bound || reſpet to the impriſonment af their eric dns. 

1 to their good behaviour. 1 Hawk. P. C. 135, 138. Dt feſty in"pleading „ This mult be! awiged as it he- 
= The court of King's Bench hath often granted gets confufion, A. p lea muſt be ſimple, intire, 

* "6 informations againſt. perfous' — or giving 'chal- need dd con fined to 92210 ngle point: It,mu pererge 
"BY ges. entangled with a variety of diftiot independ ndgat an baer 
al See Lord Bacon's charge touchin duels, in his works, | 'to the ſame matter; which muſt require as many d ifferent 
1 quarto edit. 2 V 563. And a deeree of the Star- chamber | replies, and "introduce a leite of 1 iſdes upon or 
1 againſt duell, 2 V. 571. See farther as to dacls, Black | and the ſame point. The ſtatute of 4 & c Ann. c. 10. 

C | Com. 4 V 145, 185, 199. and Robert. Hi ft. Emp. Char. V. | which gives leave to plead | ſeyeral plow by pa FI of 


| 2 F. 303. 4. the court, is, for this reaſon of reat ſervice, hecauſ- A 

| Duke, (Lat. Dax, Fr. Duc, a Duredtds ) Signified among | man may plead a met of mares? an l le oh „ in bar 
the ancient Re mans, duforem exercitus, ſuch as led their to the action. See Black, Com. 11. o Mante/- 

* armies x ſince which, they were called 'ducer, and were Luer D. E Ebi. ger Loix. Liv. We. 

E, governors of provinces, &c. In ſome nations, the ſove- | * "Durante'abſentfa, aaa * 3 
4 reigns of the country are called by this name; as the Dute | granted When the executor is Out of the Ts if con- 
5 of Sawvay, Cc. :In England, the title of Date is the next | tinue in force until bis return.” | 
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s | dignity to the Prince of Wales: And the firſt Dal we had "Diiratit e minoze tate, Adminiftratien, a 
4 5 in: Eagland was Edward the Black Prince, fo faitied i in our | cannorad as executor until ſeventeen, during w 
7 3. of Zagliſþ hiſtories for ' heroick actions; whio ' was created eh = adminiſfr ration Is granted. : 
1::3* of Duke of Cornwall in the 11th year of King EA. After „A thicket of wood in 4 valley. C | 
| AS, © which, there were more made in ſuth Miner as that ( Durnia) Is where tle is wrong 1 3 ri 
1 their title deſcended: to their poſterity ; and during the | ſoned or 1 of his liberty contrary to e till he 
14 of late reigns their number bath been 'greatfy {hcteaſed. | | fea) W or other deed to: another ;. or threatened to be 
3+ 8 They are created with ' ſolemnity,' per chturam fan, billed, 11 ed, or beate n if he doth not do it: And 2 
1 cappæ & circuli narti in capite impofitionem.* "Cambd. Brit. bond or deed ſo G ohe Wiel is void in law. Brole, in his 
HY p. 1166. See Black. Cam 1 . 399, es. ie pt; 5 joine dure, and minas, together; f. 4. hard- 
1 . Dum fuit infra ætatem, Is where an infant maketh 4 | ſhip and 1 nings: If one unger à juſt fear of being 
Fs Fo feoffment of his lands; when he edmeth of full Age, h | impriſon killed, We ters into a hbud to him that 
T8 may have this writ to recoyer thoſe lands and ten iſs threatens 2 it is 1 fer mings; and may be pleaded 
45 3 which” were ſo aliened: And within age, be way, to avid the hond: But it muſt be > a thre atening 8 bf BY life or 
"is enter into the lund and take ic back again and by. his | member, or of impriſonment; and not oe a —— only; 
5s entry be hall be remitted 'to bis ancefiof's right. Nexb | or to _ away goods, Nc. Co, . ih! „253. 2, . 
5 Nar. Br. 426. If the huſband and wife alien the wife's 40 But it has been er oY, 1 a os 191 
6 land, during the nonage ef both of them, the wife at her ed by dureſs done” to Rich d 4 Fa. King | of fhiss gatt tle, th 
5 folt age after the death of the husband, _ have a writ | there be no-dureſe 7 to his perl on, yer this hall 7501 K* 
1 of dum fuit infrb cam. M. 14 g. 3. By this avrit to deed. 2 Danv. 4br. 686. 17 a erſon thre aten another 
Wes 2h the ſheriff, be ſhall command 4. that 1 render to B. to make a deed to a thi | 70 00, it is 5 durefo, and 
1 who is of full age, two meſſuages and lands, St. which | void; as if rey Fc) rſon had the threatening, 
1 B. demiſed to him, while be u within age, as" he faith; 2 Toft. af. 492. 1 46 4 N. 9 97. And where a man 
N or into which the ſaid 4. hath not ent red, but by C. is Im prifoned LE, he Hake a band * at z place; if 
3 to whom the faid B. the fame demiſed; and unleſs,” E af ads he doth'it when at large, the bond, is by 4. 

FX 7 6 3 f P . we * 
jt 13 I F. N. . 477- „ een 1% % hog ea 160 5 14099? refs and void. 
4. $5 Dum non fuit Compos Mentis, ls a writ that lies But if 4 perſo n he arreſted upon an action at the ſuit 
„ where a wan that is hot of ſound' memory aliens any lands of another, = the cauſe of ation is not good. if 1 
1 . or tenements, then he ſhall have this writ againſt 'the | make a Abend to 2 ſtra1 nger, it is not durgſi; thopgh 3t 
(hy 1 alienee Aud be ſhall altedge that he was not of Jane he make it to the he it is, apd g. ſped u 
„ memory, but being vibted with infirmity, loſt bis diſcre- | the bond, he may pled, it Was made. by dureſs, 2 0 
13M tion for a time, ſo as not to be cage able of mak king a grant, avoid it: "Alſo AlL ty ſhall have an action, for the falſe ; 
5 . "New Not. Br. £49.” But ſee" Diſability. The law | impriſonment 7 7 Te: 119, Perk, See. 16, 5 
7 x ſeldom allows a'man totale himſelf.” 'As to the writ, Jur. wo. ly # © 4 If the * is under co- 
1 ſee F. M. B.. | Jour of 4% ba hg the he, maſt be a, /pecie} afion 
IB i. Dun, Dowon, In which termination it hath varied into | on 7 14 not an ion of ireſpaſi wi et armis. 
#7 24 don, lignifies a mountain or bigh open place; ſo that the | Ik "one impriſoned "make an obligation by durr/?, 


names of choſe towns which end in dur," or don, as 4 and after he is at lar ” takes a defeaſance upon it; 
don, Je. ny either built on Kills, br hear them in open this will eſtop him to [ih it. was mage per dure/+.. And 
places. bee b if eee where A. 9 B. by dure/t to B. ſeal a, bond, or, deed, it 

Due le who dwell on bills or r mountains. | = e 15 to 4. chat was never deere! 1 H. 6 915 
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* 68 3 

A man ſhall not ook ade by a Are. to a lranger; 

For it bath been held that none ſhall avoid his on bos 
for the impriſonment or danger of any other than of him- 
ſelf only. Cro. Fac. 187. And yet a ſon ſhall avoid bis 


deed by dure/5 to the father: And the husband ſhall avoid 


a deed. made by dureſi to the wife; thobdgh a ſervant 


mall not avoid a deed made by durgſi to his maſter, or the 


maſter the deed ſealed by duręſi of his ſervant. 2 Daub. 
686. If a man is taken by virtue of a proceſs iſſuing out 
of a court that hath not power to grant it; or in cuſtody 
on a falſe charge of felony, e. and for his enlarge 
ment and diſcharge gives bond, Oe. this may be 2. 
voided, as taken by Zare/5. Cro. El. 646. 4 Infl. 97. 
Allen 92. 

A ſtatute merchant may be avoided by autita- querela, 
; becauſe it was made by duręſi, or impriſonment. A will 
. ſhall be avoided by dures or menace of impriſonment. A 
feoffment made by dureſs is voidable; but not void. But 
no averment ſhall be taken againſt a deed inrölled, that 


it was made by ure. 1 Roll. Abr. 862. 2 Dan. 68 5. 


A marriage had by 'dure/7 is voidable: And by ſtatute, 
obligations, ſtatutes, Ec. obtained of women by force, to 
marry the perſons to whom made, or otherwiſe, unleſs for 
ajult debt, are declared void. 31H. 16, c. 9. If a. per- 
ſon executes a deed by dureſi, he cannot plead non'eft factum, 
becauſe it is his deed ; though he may avoid it by ſpecial 
pleading, and judgment Si adtio, Nc. 5 Rep. 119. Re- 
cords may not regularly be ſaid to be made by durgſi, and 
therefore ſhall not be avoided by this plea « or pretence. 
2 Shep. Abr. 319g. 

Durham. The bimoprick of Duras Gas diltolvel, * 
and the King to have all the lands, Qc. by ſtat. 7 Ed. 6. 
But this act was afterwards repealed, and che biſhoprick 
new elected, with all juriſdiction eccleſiaſtical and tem- 


poral annexed to the county palatine. The juſtices of 


the county palatine of Durbam may levy fines of lands in 


the county: And writs upon e Ira gc. are to be | | 


directed to the bithe 5 El. c. E57. 31 liz. c. 2. 
Alſo writs to elect members of par amet in the coun- - 
ty palatine of Durbam ſhall go to the biſhop or his chan- 
cellor, and be returned by the ſheriff, Ge. Stat. 25 Car. 
2. e. 
As 5 the gn palatine of Durhote; ſee: Black. Co. | 
1 F. 116, As to its courts, ſee Black, Com. 3 N. 78. 
and 4 Inf. 206, 213, 218. | 
Darflep, Sipnifies blows without wounding of blood- 
ſhed, vulgo y biaws. Blount, | 
Duſty Fatts, Day 'Fobrs; petfars of traders who 
have no ſettled habitation, and they have. their name from 
their feet being covered with duff; by their continual tra- 
velling. See Pzepowwder Court. 
Dutche Court of Lantaſtet; Is a court. oF the Datchy 
Chamber of Lancaſſer held at /+ftmin/ier befote the Chan- 
cellor, ' for matters concerning the lands add franchiſes of 
the dutchy. And the proceedings in this court are by Enp- 
lifh bill, as in Chancery, 4 Inf. 264.- 'The- original of 
it was in Henry the Fourth's days, who obkainiag-the erowi 
of England by depoſing Richard II. and having the datchy 
of Lancafter by diſcent in right of his mother, was: ſeiſed 
thereof as King, and not as Duke, But at length by au- 
thority of A he paſſed a charter, whereby the 
poſſeſſions, liberties, Sc. of the ſaid Auch were ſevered 
from the crown, and ſo leſt to polterity. © © 
Of this court, Gavin (in his preface to bis Readings) 
ſays thus: The court of the dutehy of Lancafter grew out 
of the grant of King Edward UI. who gave that dutchy 
to his ſon Jobs of Gaunt; and endowed it with ond 4 | 
rights and privileges; aod for as much as it was after- 
wards extinct in the perſon of King Henry IV. by reaſoip | | 
of the union thereof with the crown, the ſame King | 
(ſuſpecting himfelf to be more rightfully Duke of 1 Lanta- | 
fer, than King of England): determined to ſave- hit right 
in the'durthy, whatever ſnould befall the kingdom; and 
therefore he ſeparated the dutchy from the crown, and ſet- | 
led it in the natural perſons of himſelf aud his-heirs, as if 
he had been no King: In which eſtate it continued during f 
the reigus of Hen. 5. and Hen, 6! But when Eads 4. re- | 


K K 4 


(ir ris jp prideed" War bucky" to, 6s; ond * 

pet {© that he ſuffered the court and offers to remain dar 
he found them; aud in ma Ae it tame 2 
with the crown to Hen. 7. Who a pptovitg the poli Icy 
of Hen. 4. and by whoſe" right be nb e kingdom, 
' made a like ſeparation of the durchy, and. o left ĩ 1 It is 
now only a ſuperior county palaline. "Vide Lancafter. "Of- 
4 Eh of this Court, tee Chancellor of. the Dutchy of, Lan- 
caſter. 

'The'court of the datchy chibi of Lantafter, (accord- 

' ing to Blackfone) is a ſpecial "juriſdidtion, held before the 

© Chancellor of the due or his deputy, 20 8 K 1 
matters of 'equity relating to the lands Holden of the Kr 
in right of the dutchy of Lantafter, which Is a thing 117 
diſtin from the county” Palatine,” 2 7 com pres much ter- 
ritory which Hes at a vaſt diflance fi rom it; as 5 A 
ly a very large diſtrict wichin the city of Weftminifter, It 
ſeems that the courts of Chancery and Exchequer, on 
equity ſide have a concurrent juriſdigion with. this court. 
4 bf. 206. e Js: $5+ Toth. 145. Hard. 171. 
Black. Com: z 725 

Duties of e ons. .  Mlighdnce i is the duty 'of che $tople, 
protettion the duty of the magihrate ; ; yet they are recipro- 
cally the 77 gb, as well as dizzes of each other. Allegiante 
is the 1155 of the . and Protection the ricbe * 
the Saab. - Black. Com. 1 Y. 123. 

TDiitp, Any thing Thin 15 Known to be due by law, 
and thereby recoverable, is a duty before it is recovered 
becauſe the party intereſted i in the ſame hath power to * 
cover it. 1 Lill. 495. 

Wwelling⸗boufe. A man may 'afſemble people te 
ther lawfully (at leaſt if they do not exceed eleven) with- 
out danger öf Taifing a riot, Tout, of unlawful sfembly, 
in order to proteſt and defend his houſe ; z which be is n 8 
permitted to do in any other caſe. 1 Hal. P. C. 547. 
Black, Com. 4 F. 224. 

Dwinev, fignifies any wing confumed; from whetide 
comes the word atwindle. 

Dytrs, No er may dye any cloth with DF ; 
or with Brazil, to make a oy colour in cloth, wool, 
Oc. on pain of 20s. Stat. 3 & 4 E. 6. c. 2. Dyers 
are to fix a ſeal of lead to cloths, ich the letter M. 
ſhew that they are well ae. . or forfeit 3h 
44. and not to uſe logwood in dying, on pain of fot 
feiting 20 J. Stat, ' 23 Elis. c. 9. Repealed I + 
14 Car. 2, c. 11, 26. And penalties are inflited oh 
Here, who dye 'any cloths deceirfully, and vor being 
dyed throughout with woad, Indico and mather; a 
marks ſhall be pat to the elethe dyed, . i 
Londoa are ſubject to the infpeQion of the 7 7 Company 
who d appbint ſearchers; and oùt of their Hmi 
jultices peace in ſeſſions to .appoint- 7755 Oppo- 
ling the ecke incurs 100. 1 penalty, by fat. 13 G. 
e 

Dybe-reed,, An officer that hath the care. 'and over: 
ſight of the ler and 'drains in fetiny countries ; as of 
Dieding . S. e. mentioned in che ſtat, 16 & 17. Car. 2. 
e 

Dprge or Dirge; A. moutnful' ſong over the dead $ 
fronk the Teutonick dyrkt laudare, 7 praiſe and extol, 


whence it is à Taudztoty fong. Conpel. 4 
t * os tad. 


Dyenitin, A dirty or fon LD 
at pl Water to 3.2 harvelt dene. Parech. 24 


320. 


E. 
* ; .* 
Lats ik 4 8 
1 

91 


Ans "any the Sar. Fatt Git | mm ts, De: 
mus) An ale-hoouſe : In the law of King Af we 

| often” figd this word. 
Ealhorya, The privilege 0 affifing and iling alr and 
beer. It is mentioned in a charter of King Hau. 2. to the 
abbot of Glaſtonbury. 
Eaiderman, (oc © Ealdormus), Aga the Saxozy was ag 
much as Zar with the Daber. Camb. Brit. 107. Alſo 
an elazr, ſenator, Ac. Ealdermen or aldermex, are now 
thoſe that are©aff6ciared ts the mayor or chief officer in 


covered the erounſ and recoutinued theiright of the Houſe || 


the common council of a city or borough town. Wang 
24 H, 
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| 53 : He | H.8. e. 13» See Aldermen, and Black. Com. 1 F. Eaſt-Judia Company, of, Merchants, and their privi. 
=y 5 378. and Squire's Ang. Sax. Gov. 107, 161, 220, #, and | leges, began in the reign of Queen Elizabeth, when they 
' if 2357, . and Lord Lye. His. H. 1. V. 2. 215. I | obtained divers grants and charters to carry on their trace, 
Cart, (Sax. Fo: le, Lat. Comes) This it is ſaid was a great | 20 Elis. c. 9. The company to have the ſole trade to 
title among the Saxexs, ard is the moſt ancient of the | the Ea/?-lndies; and others trading there without licence, 
Fei peerage, there being no title of honour uſed. by | ſhall forfeit their ſhips and goods, and double value. 
our preſent nobility that was likewiſe in uſe by the Saxons, Inſurance of nh and goods trading to India under 
except this of Farl; which was uſually applied to the | new foreign commiſſions prohibited, 25 Geo. 2. c. 26. 
Firſt in the Royal Line. Yerfegan deriveth this word from | Many acts of parliament have been made, and nian 
the Dutch Far, i. e. Honour, and Erbel, which ſignifies | new regulations, c. too numerous to inſert, and 100 
Noble: But whenceſoever it is derived, the title Earl particular for a work of this kind: we muſt therefore 


* Bf was at length given to thoſe who were aſl: ates to the | refer to the ſtatutes, and to the Merchants Lawyer, 
{ I King ia his council and martiaf actions; and the method Vel. 1, Ce. e ina 
A of inveſtiture into that dignity was per cincturam gla- | Eabes- dꝛoppers. Perſons that liſten under walls or 
BY | dii, without any formal charter of creation. Dig- windows, or the caves of a houſe, to hearken after gif. 
T dals Warkwickſh. 302. Wilkam the Firft, called the | courſe, and thereupon to frame flanderous and mi. 


Congquerer, gave this dignity in fee to his nobles, annex- | chievous tales, are a common nuſance, and preſentable 
ing it to this or that county or province; and allot- | at the court-leet: or are indictable at the ſeflions, and 
ting them for the maintenance of it a certain portion of | puniſhable by fine, and finding ſureties for good beha. 
money ariſing from the prince's profits, for the pleadings | viour. Kitch. of Courts, 20. 1 Hawk. P. C. 132. Bla, 
and forfeitures of the provinces. Camd. And formerly | Com. 4 Y, 169. OT | 
one Earl had divers ſhires under his government, and had | Ebdomadarius, An 24omary or officer appointed aver. 
lieutenants under him in every ſhire, ſuch as are now | h in cathedral churches, to ſuperviſe the regular per. 
Heri; as appears by divers of our old ſtatutes. Cowel. | tormance of divine ſervice, and preſcribe the particular 
But about the reign of King John and ever ſince, our | duties of each perſon attending in the choir, as to read- 
Kings have made Earl of counties, &c. by charter; | ing, ſinging, praying, Ge. To which purpoſe the e- 
giving them no authority over the county, nor any part | demary at the beginning of his week drew. in form a bill 
of the profits ariſing out of it; only ſometimes they have | or writing of the reſpective perſons and their ſeveral offi. 
had an annual fee out of the Exchequer, &c. An Earl, | ces, called tabnla; whereupon the perſons there entered 
Comes, was heretofore correlative with comitatus; and | were ſtiled intabulati: This is manifeſted in the ſtatutes 
anciently there was no Farl, but had a ſhire or county | of the Carbedral Church of St. Paul, digeſted by D.. 
for his ear/dem; but of late times the number of Carli] Ralph Baldockh, Dean of St. Paul's, anno 1295, MS. peaes 
very much increaſing, ſeveral of them have choſen for | Joh. Epiſc. Norw. _ 1 oh8 
their titles ſome eminent part of a county, conſiderable | = Eberemozth or Eberemozs, (Sax. Bare, or downright 
town, lege, or their own ſeats, &c, Then, beſides | murder. Leg. H. 1. c. 12. 
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. thoſe local Earls; there are ſome perſonal. and honorary ; Eberemurder, (4perium Murdrum] Was one of thoſe 

'Y as Ear! Marſhal of England; and others nominal, who de- | crimes, which by King Henry the Firſt's laws, cap. 13. 

. rive their titles from the names of their families. Lex | Emendari non poſſunt: boc ex ſcelerum genere fuit nullo pretis 
1 Conſtitutionis, p. 78. Their place 1s next to a Marquis, | expiabilium, c. Spelm. ; hes ® 
2 5 * and before a Viſcount: And as in very ancient times, Eccleſia, (Lat.) Is commonly uſed for that p'ace where 
[ $ "thoſe who were created Counts or Earls, were of the blood | God is ſerved, which is commonly called a church: 
. royal; our Britiſh monarchs to this day call them in all | But in /aw proceedings, according to Fitzberbert, this 
1 public writings, Our moſt dear Coufin: They alſo | word intends a parſonage ; for ſo he expreſſes it in a queſ- 
1:2 4% il originally did, and ftill may uſe the ſiyle of Nos. See | tion, whether a benefice was eccleſia, five capella, &c, 
1 Comntee; and the references after the word Zalder- F. N. B. 32. 2 lnft. 363. % . | 
1322 \Hew. rea Re, 44 Di: a. Eccleũiæ Dculptura, The image or ſculpture of a 
= 7. -- Earneſt, Money paid in part of a larger ſum, or part | church in ancient times, which was often cut out or caſt 
_ of the goods delivered, on any contract, c. which be- in plate or other metal, and preſerved as a religious trea- 
1 1 * 4 ing done, by way of earne/t, the property of the goods is | ſure or relique ; and to perpetuate the memory of ſome fa- 
BE -- 4 abſo!arely bound by it: And the &ayer. may recover the | mous churches. Mon. Ang. Tom. 3. p. 309 © 
WM goods by action, as well as the vendor may the price of Eccleſiaſtical, Denotes iomethiog belongiog to, or ſet 
1 them. And by 29 Car. 2. c. 3. No contract for ſale of apart for the church; as diſtinguiſhed from civil or ſecu- 
"4.38 | grade, to the value of 10/7. or more, to be valid, uvleſs | /ar, with regard to the world. EY AM % 
i BF uch earzeſt is made or given. Black. Com. 2 V. 447, Eccleſtaſtical Cozpozations, Are where the members 
1 25488 111 1 Lg ant that compoſe it are /piritual perſons. They were erected 
is HY . Eaſement, 4ifamentum, from the Fr. Aiſe, li. e. Com- in the furtherance of religion, and perpetuating the rights 
{on 10h  moditas) Is defined to be a ſervice or convenience, which | of the church. Black. Com. 1 J. 470. 
620%; one neighbour hath of another, by charter or preſcription, |  Eccleflaſtical Courts, Are various, as the archdeacon's, 
5 > without profit; as a way through his land, a fink,” or | the confi/tory, the court of arches,, of peculiars, the pre- 


ſach like. Kirch. 105. A perſon may preſcribe to an | rogative, and the great court of appeal in all eccleſiaſtical 
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1 | caſement in the fieehold of another, as belonging to ſome | cauſes, wiz. the court of delegates, appointed by the 
3A ancient houſe, or to land, fc. And a way over the land | King's commiſſion, under his great ſeal, Cc. See Black. 
| of another; a gate-way, water-courſe, or waſhing place | Com. 3 V. 61, Wc. Burn's Ecil. Law. Weed's Iaſtit. of 
on another's ground, may be claimed by pre/cription as | Com. Law, and Oughton's Ordo Judiciorum. Alla ſee tit. 

e-/ements. But a multitude of perſons cannot preſcribe; | Courts Ecclefiaſtical. Alſo Black, Com. 3 V. 87. 4”. 7 
though for an ea/ment they may plead cuſtom. Cro. Fac. | 408, 414, 418. | \ 
170. 3 Leon. 254. 3 Mod. 294. To alledge an eaſe- N. B. Eccleſiaſtical juriſprudence, in the middle ages, 
ment by conſuevit only, is the bett way: And things of | was much more perfect in its plan, more juſt, and more 
neceflity ſhall not be extinguiſhed by unity of poſſeſſion; | equitable than the civil courts : It therefore became ſuch 
but 2 way of eaſe may be thus extinguiſhed, Lil. Abr. an object of admiration and reſpect, that exemption from 
496. See Preſcription. | - | civil juriſdiction was courted as a privilege, and confer- 
Eaſter, Was the name of a goddeſs which the Saxons | red as a reward. Robert. Hiſt, Emp. Charl. V. 1 V. 64 
worſhipped in the month of April, and ſo called, becauſe | G. | * 
ne was the goddeſs of the Eaſt. Blount, But in our Eccleſlaſtical Juris diſtion. The doctors of the civil 
church it is the feaſt of the Paſſover, in commemoration | law, although they be laymen, Cc. may exerciſe ecc4- 
of the ſufferings of our Saviour Chrif. | faſtical juriſdifion, by ſtat. 37 H. 8. 6. 17. 12 a 
Eaſtintus, (Sax. Eaſi-Tyne) Is an eaſterly coaſt or | Eccleſlaſtical Laws, Sec Canon, and Courts Ecilefraſti- 
country; alſo the eaſt ſtreet, eaſt ſide of a river, c. cal. e 
5. ft eftintus, & / ft northtintus amendt. Eccicliaſtical Perſons or Eccleſiaſticks, (Eculefraſtici) 
Leg. K. Edv. 1. 7 Art churchmen, perſons whoſe functions conſt iy per- 
, ; i | orming 
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' Effoxcialiter, Is uſed for military force, ——7 18 
efforcialiter wes cum equis & armir. Mat. Pari. Anno 
1213. "F | eee 

Effraitozes, (Las.) Breakers applied to burglars, that 
break open houſes to fteal.——2i furandi cauſa domur ef. 
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poſed by the dd Eeglis laws for the ſhedding; of blood ; 
which the King granted to many lords of manors: And 
this privilege, amo 


ng others, was granted. to the abbot of 


Glafton . Cartular. Abbat. Glaſton. MS. fol. $7. 2 7 


_ Egyptians, (Ee yp/ian:). Commonly called g 
are by our laws and ſtatutes a counterfcit kind of rogues, 
who diſguiſing themſelves in ſtrange hebits, ſmearing 
their faces and bodies, and framing to themſelves a cant- 


ing unknown langoogh, wander up and down ; and un- 
der pretence of telli 


og fortunes, curing diſeaſes, -and ſuch 


like, abuſe the ignorant common le, by fiealing and 


pilferiag from them every thing that is not too heavy for 


their carriage, and with which they may go off undiſ- 
covered, There are ſeveral ſtatutes for ſuppreſſing thoſe 
impoſtors ; as by ſtatute 22 H. 8. c. 10. Egyptians com- 
ing into Exg/and, are to depart the realm in fiſteen days, 
or be impriſoned. And by 1& 2 P.& M. c. 4. I 


any perſon. ſhall . any Zo yptians into this kingdom, 
he ſhall forfeit: 4o/. And if the ZEgyprians remain in 
England above a month, they ſhall be guilty of felony. 
Alſo conſorting with Egyprians is made felony by 5. Zh. 
6. 20. See Black. Com. 4 F. * e 
Eta, (from the Sax. Zig) ſignifies an iſland. Mar. Pari/; 
Anno 883. See 5. 7 ; . ; 
 Ejelfa, A woman raviſhed or deflowered ; or caſt forth 
from the virtuous. Ejefus, a whoremonger. Blount. - 
Ejetione Cuſtodiz, (Ziadment de Gard:) Is a writ 


which lieth againſt him that caſteth out the guardian from 


any land during the minority of the heir. Reg. Orig. 162. 
F. N. B. 139. There are two other writs not unlike this; 
the one one termed raviſament di gurd, and the other Arait 

_ Ejeitione firma, or Ejeikment, Is an action that lies 
for the leſſee for years, who is «je&ed before the expiration 
of his term, either by the r, or a ſtranger: Alſo 
cjeAment may be brought by the leſſor againf the leſſee, 
for rent in arrear, Or boldiog over his term, Wc, Reg. 


Orig. 227. In theſe caſes, gjefment is either an actual 


cjeciment, as when the leſſee ig actually put out of land let 
unto him; or it is an eje&ment by implication of law, wiz. 
where ſuch an att is done by one which doth amount to an 
e3ment, although he doth not really enter upon the land 
et, and ouſt the leſſee, 1 Lill. br. 496. Anciently ritt 
of entry and affiſe were the uſual means of recovery of the 
poſſethon of lands, and lay only againſt frecholders; 
dut an 14 H. . it was reſolved that an babere facias 
ronem would lie to recover the term in ejediment, and 
the land itſelf. Atrorn.  Compan. 170. The action of 
ejectiane firma was never known to remove a poſſeſſion 
till the reign of King Hen. g. before which time an ac- 
tion of — 
of: Though in action of treſpaſs, damages were only to 
be recovered ; whereas in ejeHione frme, the thing or 


term itſelf is recovered, as well as damages. 3 . 


"JS ciel ment is now become an action in the place of 
many real adions; as writs of right, forme 
which are very difficult as well as tedious and chargeable : 
And this is the common action for tryiog of titles, and re- 


covering of lands, &c. illegally kept from the right owner; 
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pals, guare clauſum fregit, Ce. 'was made uſe 


dons, c. 
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| pions much of one ſort, and how much of another, 
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a fought 1 Goght for 4 thing. that is cer- 
tain 3 and if it be of a maoor;, | 


ment, though he were there without any inte 
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Tama ought to be 
þ | mangriug d A. cum por 
tinentiic; if of a reQory, neu de. B. g. And ſo 
many meſſuages, cottages, 8crea.of arable land, meadom, 

in, its Se. Fot land paſt be diſtin- 


church, as de ung dme vocat.. The geri church. ef, bec. 


And a church is as meſſy by which name it may be 
recovered ; and the declaration in to be ſerved on the par- 
ſon who officiates divine ſervice. 11 Rep. 25, 1 Salk. 
256. It lies got of tiches only ; bat may be of a reftory, 
2 &c. and the tithes thereto belonging. 2 Daav. 
OF. 762. ES AEM S604 411 E "ile 

It lies De ane mefſuagio five. burgagie ; but not De uno 

meſſuagio ue trnemento, vniels it have a wocat? A. Sc, to 


make it good, hecauſe of the uncertainty of the word 16 
werent, 1 Sid. 298. It will lie for a moiety, or third 


part, of a manor or meſſuage, e. And for a chamber 
or room of a houſe well ſet forth. 31 Rep, 55, 59... 3 
Leon. 210. It lieth de dome, which bath convenieat cer- 


ſo many — 1 
ſe agu cunſu. Cro. Jac. 435. 1 Browal. 242. Ziemen 
lies for a prebenida/ ſtall, pe coll 3 
Rep. Par: 1. fo. 14: The E nnd The a0 of Lon- 
Ia this action the law requires, chat the thing demanded 
be ſo. particularly ſpecified, that the ſheriff may certainly 
know what to give the poſleſſion of, if the plaintiff ſhould 
recover; for the judgment is in order to execution, avd 
the judgment would be vain, if- execution could not be 
had of the thing ſpecifically demanded; but in this action 
the judges did not confine themſelves to thoſe rules which 
govern the præcipe, but allowed ſome things to be reco- 
vered in this action, which could not be demanded in a 
precipe; becauſe ſince the eſtabliſhment of that real action, 
many things have been added and improved by art, and 
acquired new appellations that are perfectly anderſtood 
now by the law, which are not found in the ancient law- 
books ; and as men began to contraft by new names which 
were not known in the old law, ſo it was reaſonable 20 
ſuffer the remedy to follow the nature of ſuch contracts. 
2 New. Abr. 168. thick vi 5a 1 


II. Hr to the method of proceeding _—* 
The method of proceeding fy wow is made more 


* 


+ © 


eaſy than formerly; .when a leaſe was to be ſealed and 


delivered on the premiſſes to the leſſee, Ac. In ancient 
times, the gjefor in law. was any. perſon that came upon 
any part of the land, fc. mentioned in the leaſe of gad. 
the leſſee of the poſſeſſon, aſter the ſealing of cjeIment 
leaſe; and ſuch gjefor was a good. er againſt whom: an 
aQion of gjeficne frme might be brought to try the title 
of the land in queſtion: but now; the law is altered, for 
there is no occaſion. for, a-leaſe to be made, and_ ſcaled 


upon the premiſſes to the leſſee, who hath a 


48H As 


#1... 346 le 
„ 2 , 


land covered with water; though not ; 
ation to it. . 
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in" poſſeſſion a ; 
- feridant, Lord Chief Juſtice” Nelli invented che 


| be is made deſendant in the declaration, and put into 
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empty, and the perſon gs 


4 lt fe err gre dh a en oo r Sen 234 46 5 — 2 4 
\ 1b Ra RAE te N . ak." OO 2 N * V 1 


* o * * 2 * nA © yy at N * 
* 1 b * TORIES e E 4 
9 8 . ? 
= 


E. J E 


E 
© . 5 n 0 


„Atte utsdr wald use proceed be veces bk land, 2 abelg wagt, und ons poir's rene being- ee th 


Agata the raſual er, without delivering to tho te 
ö ſaration, and making him a proper de- 
e now 
in vſe;*which is, that if the Yefendant comes in'the'room 
of ſadh-gjeQy, he ſhould enter iuto a rule vo confeſs leaſe, 


entry and aQual ouſter hnd*infiſt on che title only. See 
is to drawn detleration, | 


Aittern. Compan. 170, 173. 
The uſoal courſe at this time | 
and therein feign alcaſe for three, five, or ſeven years, to 


a nominal plaigüff, aud alſo feign a caſualje&or or 
defendant in the declaration, then ſer e ſome, 


by delivering a copy thereof tot 
ar his wife, {for a delivery to a ſon 


ndt good) and give notice in writing at the boctom for 
Aim t0 appear und defend his title; which-mbſt be read to 
the tenant, and the perſon ſerving it is to tell him, that if | 
ſome attorney to appear for hĩm and de- 
fend his title, in default thereof, that he (the deſendant) 


de do not procure ſome attorney 


will ſoffer a judgment to be had againft-him,” whereby he 
{the renant) will'be turned vutof poſſeſſiqn-+thb declaration | 
belng\thus ſerved, the todunt is to appearehe-beginting'of 
tte next term by his attorney, and conſentitou"Fule tobe 


made de ſendant inſtead of the caſual gje&or, und take upon 
him the defence; wherein he: may cbnfeſe a , rutry, 


and fer, and at the. trial fand upon dhe tie ont): 

dut if the tenant in poſſeſſion doth not hppear und enter 
into the aforementioned rule in time, aſter the declaration 

ſerved; then on affidavit made of the ſervice. of the de- 


claration, with notice to appear 28 aforeſa ld he court 
will order that judgment be entered (at the expiration of 


2 time limited, if the tenant does not in the mean time 


appear.) againſt the caſual eeaor by default; and the te- 


* 


Yach judgment be turned out of poſſeſſion. 


nane ib puffeſfon will by an babere facias poſſeltonem upon 
If ze che trial che defenQunt will not appear and con- 


feſs leaſe; entry and ouſter, it is uſoal to call him or 
His attorney, and then call the plaintiff and honſuit him: 
and upon return ef the geſfes, judgment will be given 
againſt e caſual/gjefor.* 1 Salk. 250. But in this caſe, 
though the plaintiff be nonſuit, he ſhall not pay any coſts; 
for the rule for confeſling leaſe, entry, and ouſter is to be 
carried to the ſecondary, who taxes coſts upon it to be paid 
by che deſendant; and if the ſame are not paid, the court 
vn affidavit and motion will grant an attachment againſt 
the defendaat; but this is where the defendant appears, 
and not where it goes wholly egaioft him by default. 
If the tenant doth appear, having by his attorney filed 
commoôn ball, and entered Into the rule abovetnencioned, | 


the ſame in the place of the caſual «jor; and then the 
defendant's attorney 'malſt'- plead Net guilty: and the 
plaintiff's attorney draws up the iſſue, a copy whereof and 
of the declaration is to be delivered to the attorney for the 
defendant; whereupon notice is given of trial: and trial 
had as in other caſes.” But as to the mode of proceeding, 
fee, for further inſtructions, the books of practice, now 
zn uſe,  as' Richardſon, Harriſon, &c. Practiſ. Solic. 328, 
20. FO « o ; 4 | 
? The plaintiff is not allowed to amend his declaration 
in cje2ment after delivery; be muſt ſtand by it, or deliver 
2-new declaration. But if the tenant appears, as a new 
declaration is not delivered before plea, but the iſſue made 
up, plaintif may perhaps ſafely make his iſſue right. As 
many demiſes may be laid in a declaration, as ſhall be 
thought fit; and if the plaintiff recovers upon one, it is 
ſufficient. 3 Lev. 112,3 No arreſt is to be made in 
this action, as now uſually, proſecuted. But if there is 
not any tevant in poll z as where a hooſe or land is 
| was laſt in poſſeſſion is run. 


away, ſo that you 'tanggt find any perſon to deliver the 
declaration to, then the proceſs mult be in the old way, 
by ſealing's leaſe upon the ground; and an original is to 
be ſued ont againſt the perſon who cjectad the leſſee, fc. 
And herein rules are to be given to p/rad; though there 
cannot be jud t againit the caſual gjefor, without 
2 motion for that purpoſe, after the cules ſor pleading 
are out. 1 Lill. 498. See 1 Salk, 233. But note, 


to the tenant 


tenant in poſſeſlion, | 
or "ſervant, S.. is 


lands. Pu. 429. Cro. C OV 7 


may on motion be made à deſendaat int 


tenant deſerts the premiſſes, and there id "act any ſufff. 
cnt diſtreſa, two uſtices 0E peace may Ee land. 
ford th. poſſeſſion; Vide 4 Gee. 2. e., 48. the ſubſtanee of 
which as wrthopointinqueſtion, See Point,» 
In C. J. the common rule , that the deſendhnt & 
forthwith-appear,: ag 


this /aper/edes the neceſlity of an g, writ g and ne 
advantage can be taken ſor want thereoß unleſs it be 
a writ of errer; but when error is brought, un original 


muſt: be- filed. Inu thꝭ King's Beueb there needs not be 2 J. 


| | titat; but the party is to file a bill of get, beſide the 


ate aſſigned; und he muſt file bail before he can” pro- 
ceed, 0c. £4.19 
Im eyrdbment 
freehotds are ſoveral, no defendant may deſend for more 
than is in his own poſſeſſion; and the plaintif may take 
judgment ügainſt his eder de what remaihs.” 1 Year, 
3550 Nes. 524. 53 nenn | 24724 9 #4: 2 

Ae is held af there two defendants in nent, and one 
of chemappearꝭ and còufeſſes leaſe, entty, and ber, but 
the vther goth not appenry in that caſe the plaintiff may 
enter 4 den proty or vi | mt a iuſt him, and 80 to trial, 
and ive judgment agvinſt the other deſendant! 1 Lord 
Rærm. 17. Alſo if au genen be brought againt 
two perſons;' and after iffue-joined, one dies, and a 'wenire 
is awarded as to the two defendants, and's verdict againſt 
two; here, upon ſuggeſtion of the death of one of them 
upon the roll, judgment ſhalt' be given for the Plaintiff 
againſt the other for the whole: for it is ſaid this action 
is grounded upon torts, which are ſeveral in their nature, 


4 


e t hen | 
Where one brings eit nan of land in two pariſhes 
and the whole R hei ſhall recover: alſb ent 
ſon bringe giedtment of dne acre in B. and part of it lies 
in A4. he ſhall recover for ſuch part as lies iB, And 
if one having title to a part only of lande; bringeth an 
geltmrut for the whole, he ſhall recover his part of the 
11907 303 ©: 5. 
A plaintiff ſhall . recover only aecordigg to the 
right. which he hath at the time of bringing ud ac- 
tion: and one who hath title to the land in- Aueſtion, 
with the. tenant in poſſeſſion, 'ta,\ defend his title 1 
Melſ. Abr. 694. 1 Lill. Ig. Sc. Asuthe poſſeſſion 
of the land is primarily in queſtion, aud to be re- 
covered; that concerns the tenant; and the title of 
the land, which is tried collaterally, that is concerning 
ſome other, WhO may be admitted to be a'defendant 
with the tenant: but none other is to be admitted a de- 
fendant, but he chat hath been in poſſeſton; or heceives 
abe ene, C, Menne „ 1h n 
When there is a recovery in cjedmtit, againſt" the 
tenant in poſſeſſion, action of treſpaſs muy be brought 
to recover the g * profits - of the lands, from the 


I aden may 
be brought either by the plaintiff in ment, or by 
the leſſor of the plaintiff. In which caſe the plaintiff 
need not prove a title, but it is ſuſſicient to pro- 
duce the judgment in gjefment and the writ of poſ- 
ſeſſion executed, and to prove the value of the pro- 
fits, and thereupon he ſhall recover from the time 


of the demiſe laid in the declaration. Zf/in and 


Parter, Mic. 32" Geo. 2. per onnes' Juſtic. on a caſe 
reſerved. Vide Burrow, part 4. 668. Black. Com: 3 V. 
205. Ni. Pri. 83. If judgment in eje7ment" was againſt 
the tenant in poſſeſſion, i. e. per ict, it does not ſeem 
neceſſary to prove the writ of poſſeſſion executed: contra, 
if againſt the caſual rjefor. Thorp and Fry. Stra. 5. 
Ni. Pri. 83. | A  $K%EWD . n 

If the plaintiff can prove his title accrued before the 
time of the demiſe, and that the defendant hath been longer 
in poſſeſſion, he ſhall recover antecedent proſits ; but in 
ſuch caſe defendant will be at liberty to controvert his 


by Stat. 11 Geo. 2. C. 19. /. 16. If premiſes are held at 


. 


ticle. "Dero/ia and Athins, per Eyre Ch. J. Hil; 4 Gm. 2. 
Bath, Ni, Pri. 83. N oy 4 J 5 33 U 1 K . 


F receive n declaration, und therefore 


plearotl;-if a writ of error be brought! before the error, 


, whore there aro divers defendant) nde 


and one may be found guilty and the other acquitted. 
7 Wel n 4 © 3+ x: =, 


time of the deſendant's entry laid in che declaration 
and the coſts of the 9 : and” ; 
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The plaintiff in gi is nominal perſon, and 
* * . 


' « truſtee for 'the' leflorz and if, be releaſe the action, the 


court may ſet aſidethe releaſe, and be ſhall be committed 
for a contempt; ſo likewiſe if he releaſe an action brought 


in his name for the meſne profits. 1 Call. 250. Shins. 


247. Bot à nominal leſſee is now in general plaintiff, 
and the leſſor is conſidered as the real party. If à man is 
made plaintiff in eje&ment\ without his knowledge, and 


the defendant appearing,” the plaintiff thereupon becomes 


nonſuit, after which execution is ſued out againſt him; 


if it appears by his oath that he was made plaintiff with- | 


out his knowledge or order, he ſhall be diſcharged. 34 
Cart BR gar Lf yes © eee IT 
If it appears that the leſſor of the plaintiff had not any 
title at the time of the demiſe, upon which the plaintiff 
declared, this will be fatal: and the court will not give 


e 


leave to alter the declaration as to the time of the demiſe, 


As to lands in the leaſe and declaration, He. being 
different, and not exactly the ſame, or the term different 


from that in the declaration, Gr. See Nu, 166. 2 


Lutw. 963. The declaration muſt affigu 4 place Where 
the leaſe was made. See Moor; ta. 67 3 7 
283. 9 Rep. 78. If there be a verdic and 


& 


* 


agaioft the plaintiff, he may bring another aQion of treſ- 


paſs and geAment for the land, it being only to recover 


the poſſeſſion, Ac. wherein judgment is not final ; and it 


is not like a writ of right, Oe. where the title alone is 


tried. Wood's Inft. 547. Tri. 23 Car. B. xx. 

By a late ſtatute, in all caſes between landlord and 
tenant, when half a year's rent ſhall be in afrear, the 
landlord having lawful right to re- enter for non - payment, 
may ſerve a declaration in 2je&ment on the tenant, without 


a formal demand or re-etitry ; or he may afitx ſach decla- 
ration on the door of the demiſed meſſuage, or notorious 


place of the lands, which ſhall he deemed a legal ſervice : 


and upon proof that half a year's rent was due before the 
declaration was ſerved, and no ſufficient diſtreſs on tbe 


premiſſes, the leſſor ſhall have judgment and execution; 
which if the leſſee ſuffer, without paying the arrears and 
coſts, and without filing a bill in equity to be relieved 
within ſix months, he ſhall be barred from all relief, other 
than by writ of error; and the leſſor ſhall hold the pre- 
miſſes diſcharged from the leaſe: but if the tenant or 
leſſee tender to the leſſor, or bring into court, the rent in 
arrear, together with coſts, all further proceedings ſhall 


ceaſe; and if the leſſee be relieved in equity, he ſhall en- 


joy the demiſed premiſſes, according to his leaſe, withoot 
obtaining a new one. See Stat. 4 Geo. 2. c. 28. C11 
Geo. M n, © 15 e worn mein ANY TOUT WP 
Tenants, to whom deelarations in eje&ment are generally 
delivered for any lands, S ſhall give their laudſords, or 
their bailiffs notice thereof, under the penalty of three 
years· rack rent, to be recovered by action bf debt, Cc. 
And the eourt where ſuch gement ſhall be brought, "ſhall 
ſuffer the landlord to make . 
with the tenant, unto whom the declaration is delivered, 
if he appears; but if not, judgment "ſhall be ſigned 
againſt the caſual eefor, for Want of ſuch appearance: 
but if the landlord ſhall deſire to appear by himſelf, and 
conſent to enter into the like rule, that the tetant, if he 
bad appeared, ought to have done; the court may permit 
him ſo to do, and order a ſtay of execution, till they 
make a further order therein. 11 Ges. 2. c. 19. 
If by any intendment a judgment in gjecment after a ver- 
dict can be made good, the court will do it. Morris v. 
Barry, Wilf. Rep. par. 1. fo. 1. Where the landlord is 
made defendant, the plaintiff muſt prove the landlord's 
tenant in poſſeſſion of the premiſſes in queſtion Sith on 
Dem of Taylor v. Mann. Id. 220. Vide 4 Geo. 2. c. 28. 
the ſubſta nceof Which, as to the point in queſtion, Tee oft. 
As to the forms of proceſs, E.. in ejetment, they are 
in the common books of practiꝶe.. 
See further the Law of 'EjeFments, by Gilbert. 
Ejettum, Zjscus maris," quod e mari gicitur: Jet, Jet- 
ſom, Wreck, Ce. See Wreck, 
Eigne, (Fr. a Eldeſt or firſt born; as baſtard 
eigne, and mulier puiſne are words uſed in our law for the 
elder a baſtard, and the younger lawful born. 


4 8 N 
6. 1 And. 


Jul dent | of garment, c. the leſſee ſhall have the election, as 
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a Eire, or Epe, (Fr. eine, vis, iter, as (a gun eire, 
that is, magnis 7riveribur) Is the court of jultices finerant ; 
and juſtices in eyre are thoſe whom Hradon in many places 
calls juficiarior itinerantes, Theſe juſtices, in ancient 
time, were ſent with a general commiſſion” into divers 
counties to hear ſich canſes"as'were termed plias of "the 
crown + and this was done for the eaſe of the people, who 
r 15 oy to the King's Bench, if the 
cauſe wefe too high forthe county eburt: it is ſaid they 
were ſent but once in every ſeven years. Bra Ib. 3. 
c 11. Herr's Mirror, lib, 2. The ere of the foreſt is 


every three years by the juſtices of the foreſt, joarneying up 
and down for that purpoſe. Brag. lib. 3. trad. f. c. i. 
** 121. 1 I l * N 159 45 en ne 


* 


--*Eletion;/(eleis)-Is when man is left to his own 
free will to take or do one thing or another, which he 


the firſt agent, and ought to do the firſt s, ſhall have 
the eleion: as if a perſon make a Teaſe, rendering rent, 


being the firſt agent, by the payment of the one, or de- 


* 


to pay B. a pound of pepper or ſugar, before Bafler; it 
| is at the ele of A. at all times before Zafer, which of 
them he will pay: but if he pays it not before the ſaid 
feaſt, then afterwards it is at the election of B. to demand 
and have which he pleaſeth. Dyer 18. 5 Rep. 59. 11 
Rep. . oh 4 75 2 % em A RC 1 Wet en 97% + : 
If 1 to you one of my horſes in my ſtable, there 
you ſhall have the election; for you ſhall be che firſt agent, 
by taking or ſeizure of one of them. Co. Lit 145. If 
things granted are annual, and to have continuance, the 
election (where the law gives it him) remains to the gran- 
tor, as well after the day as before : but it is otherwiſe 
when to be performed at once. id. When nothing 
paſſes to the feoffee or grantee before e/e4ion to have the 
one thing or the other, the electlon ought to be made in 
the life of the parties; and the heir or executor cannot 


* 


Abr. 761. I LY 2255 8 . N n 
Where the election creates the intereſt, nothing paſſes 


will ariſe. Hob. 174. If the election is given to ſeveral 
perſons,” there the firſt election made by any of the perſons 
ſhall ſtand: as if a man leaſes two acres to 4. for life, 
remainder of one aere to B. and of the other acre to C. 
Now B. or C. may ele which of the acres he will have, 
and the firſt election by one binds the other. Co. Lit. 145. 
2 Nep. 36. If a man leaſes two acres for life, the re- 
mainder of one in fee to the ſame perſon; and after li- 
centes the leſſee to cut trees in one acre, this is an election 
that he ſhall have the fee in the other acre. 2 Danv. 
762. A real election concerning lands is deſcendible; and 
election of a tenant in tail may prejudice his iſſue. He 
in remainder may make an dien, after the death of 
tenant for life; but if the tenant for life do make election, 
the remainder-man is conclude Moor, ca. 247, 832. 
A perſon grants a manor, t one cloſe called . 
and there are two cloſes called by that name, one con- 
taining nine acres, and the othe but three acres ; the 
grantee ſhall not in this caſs chooſe which af the ſaid 
cloſes he will have," but the grantor ſhall have elef#ion 
| which cloſe ſhall paſs, 1 Less. 268. But if one grants 


ſay in what part, or how to be bounded, the grantee may 
make his elections where he will. 1 Lan. 30. If a man 
hath three daughters, and he covenants with another, 


it 


Eineeta, (from the Fr. ai/re,” i. e, primogenitus) | 
Signifies elderſhip, Statute of Feland, 14 Hen. 3. ”Sce 
the Juſtice-ſeat z which, by an ancient cuſtom Was held 


pleaſes.” And if it be given of ſeveral things, he Who is 


livery of the other. Co. Lit. 144. And if A. covenant 


an acre of land out of 4 waſte or common, and doth not 
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that he ſball have one of them to diſpoſe of in matrisge: 
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it/is at che voresamtor r election which of bis denzbtzw the] In ſome caſes, where one hathcauſe of lait, be thay 


covenantee ſhall have, and alter requeſt ſhe. js to be de- 

livered to him. K 2 Dev. 762. dg thee 
three. coparceners of lands, e aa the dae 

Sitter ſhall have the elefijon: though. if the herſelf make 


Lis. 166. h 3 arenen minen, d 
In consideration that à perſon had ſold another certain 


| goods, he promiſed to deliver him the value in ſuch pipes 


wine as he ſhould chooſe, the plaintiff maſt make 
4 255 before he brings his action. Style 49, An elec- 
tiew which of two things ſhall be done, . ought not to be 
made meerly by bringing an action; but before, that the 


his choice which will be accepted. 1 Med. 217. 1 Nel/. 
Abr. Nr 5 : | . F ld 24a, & wild 

A — of a bond is, chat the obljgor. ſhall pay 
301. or twenty kine, at the obligee's aladin, within ſuch 
a time ; the obligee at his oo is to make his election 
within the time limited. 1 Len. 69. Though in debt 
upon bond to pay 10 l. on ſuch a day, or four cows, at 
the then ele&iex of the obligee, it was r that ĩt 
was not enough for the defendant to plead that he was 
always ready, &c. if the obligee had made his aladin; 
for he ought to tender both at the day, by reaſon the 


word tber relates to the day of payment. Moor 246. 


. * —— — an eleiow to do one of two things, and 


he cannot by any default of a ſtranger, or of himſelf, or 


the obligee, or by the act of God, do the one; he moſt at 
his peril do the other. 1 Lil, Abr. 506. 


Where the law allows a man two actions to recover his 
right, it is at bis ele&ion to bring which, be pleaſeth: and 
when a man's: act may work two ways, both ariſiag out 
of his intereſt, he hath electies given him to uſe it either 
way. Dyer 20. 2 Rol. Abr. 787+. Addon of treſpaſs 
upon the-caſe, or action of treſpaſs vi & arm, may be 
brought againſt one that reſcues à priſoner, at the lacan 
of the party damnified by the reſcous. And an aQion on 
the eaſe, or an aſliſe lies againk him that ſurcharges a 
common, at the e/e4rox of him that is injured thereby. 
1 Eil. og, 505- Alſo for a rent-charge out of lands, 
there may be a writ of annuity or diſtreſs, at the cli ti 
of the grantee; but after the. death of the grantor, if the 
heir be not charged, the clatias to bring annuity ceaſeth. 
* was indiQed of felony for entring an houſe and 
taking away money, and found guilty, and burnt in the 
band ; after which the perſon who loit the money brought 
an adion of treſpaſs againſt the other for breaking his 
houſe, and taking away his money ; and it was held that 
the aQion would liez for though it was at his alactios at 
firſt, either to prefer an indi&ment or bring an action, 
yet by the indiment he had made no election, becauſe 
that was not the proſecution of the party, but of the 
crown. 8 . 7 i 4 - 

If a "= ue ſale be made of lands, which is inrolled, 
and at the ſame time the bargainor levies a fine thereof 
to the bargainee, he hath his election to take by one or 
the other. 4 Rep. 72. A wife hath her election which to 
take, of a jointure made after marriage, or her dower, on 
the death of the huſbind, and not before. Dyer 358. 
When a leſſor hath election to charge the leſſee, or his 

ce, for rent; if he accepts the rent of the aſſignee, 
be hath determined his election. 81 3 Rep. 24. 

If a perſon hath election to pay or perform one of two 
things at a day, and he do neither of them at that day, bis 
election is gone: and/whgje a grant is made of two acres 
of land, the one for lifagghe other in fee, or in tail, and 
before any clectivn the- ſeoſfee make a feoffment of both; 
in this caſe the e/cction will be gone, and the feoffor may 
enter opon which he will for the forfeiture. 2 Kap. 37. 
If money on a mortgage be to be paid to a man, his heirs, 
or executors, the mortgagor bath election to pay it to 
either: and if in a feofment it be to pay to the ſeoffee, 
bis heirs or aſſigns, and he enfeoff another, the feoffor 
may pay the money to the firſt or ſecond feoffee, &, 
Ge. Lit. 2 10. G21 


$'; 


: 


partition, the loſeth it, and mall take lait of all. Co, 
op . = | One may have election, when he hath recovered a debt, to 


defendant may knaw which be is to do, and it is ſaid he 
is not bound 8 tender either before the plaintiff hath made 


| Action. 


FF 1 
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iv 


ſue one perſon or another at his election; far there is an 
election of perſons, as well as of things. Dye 204; 207, 
A man by deed binds himſelf and bis heirs to pay money, 
and dies; the obligee may chuſe to ſue. the heir, or the 
executors, although both of them baue aſſets, Pypb..1 54. 


have his execution by itil, fieri facias, or cap. ad fatir- 
Faciendum ; but where he takes an git, _ hath no 
fruit of it, he may reſort. to another writ, though the 
94 be entered on record. Hob. 57. Dyer 6o, 
There is no eleftion againſt. rhe King in his grants, 
c. 1 Leon. 30. And an act becoming void, will de- 
termine an election. Heb. 152. As to election with 
reſpect to one action or another, ſee Com. Dig. 1 V. tit. 
Eleſtion ot a Clerk of Dtatutes-Werchane, 1s « 
writ that lies for the choice of a clerk aſſigned to take 
bonds called fatute;-merchant ; und erase out of the 
Chancery, upon ſuggeſtion that the clerk formerly aligned 
is gone to dwell at another place, or is under ſome im- 
pediment to attend the duty of his office, or hach not lands 
ſufficient to anſwer his tranſgreſſions, if be. ſhould ad 
amiſe, We, F. F. B. 16. 
Eleſtion of Eccleſiaſtical Perſons, There is to be a 
free eleQion for the dignities of the charch, by 9 Ed. 2. 
c. 14. And none ſhall diſturb any perſon from making 
free election, on pain of great forfeiture. If any perſons 
that have a voice in eleQtions, take any reward ſor an 
election in any church, college, ſchool, Qc. the election 
ſhall be void: and if any of ſuch ſocieties reſign their 
places to others for reward, they incur a forfeiture of 
double the ſum; and the party giving it, and the party 
taking it, is incapable of ſuch place. Stat. 31 £hiz. 
c. 6. Election of Biſbeps. Vide Biſbops. N 
Eleftion of Members of Parliament. See Parlia- 


Eleſtion of a Uerderoz of the Fozefſt, /e/ecrione wiri. 
dariorum forefie) Is a writ which lies for the choice of a 
verderor, where any of the verderors of the foreſt are 
dead, or removed from their offices, &c. It is directed 
to the. ſheriff; and, as appears by the ancient writs of 
this kind, the verderor is to be elected by the freeholders 
of the 7 * in the ſame manner as coroners. New Nat, 

7. . | | | is 4 

138 Alms; dare in puram & perperuam eles - 
moſynam, to give in pure and perpetual alms, or fragh- 
almoigne ; as lands were commonly given in ancient times 
to religious uſes. Convel. „ | 785 

Eleemoſynz, Hath been uſed for the poſſeſſions be- 
longing to the churches. Blount. 165 

leemoſpna Regis, or aratri, Is a penny 
which King Z1helred ordered to be paid for every ploagh 
in England, towards the ſupport of the peer: it is called 
Elremoſyna Regis becauſe it was at firſt appointed by the 
F 

e in a religious , Where 

the common aims were ted, and thence by the al- 
moner diſtributed to the poor, _ by 

Elecemoſynarius, The almoger vr 1 officer who 
received the elzemoſynary rents and gifts, and in due me- 
thod diſtributed them to pious and charitable uſes. 
There was ſuch a chief officer in all the s bouſes : 
and the greateſt of our Engliſh Sie bad anciently their 
almoners, as now the King hath. Linwood": Provincial, 
8 tit. 12. See Almoner. 1 

leemoſpuary Cozpozations, Are corporate bodies ap- 
pointed over hoſpitals, We. conkitated for the — 
diſtribution of the free alma, or bounty of the founder of 
them. Black. Com. 1. F. 471. | 

Elegit, (from the words in it, elegit £5; /iberari) Is 1 
writ of execution that lies for him who hath recovered 
debt or damages, or, upon a recognizance in any court 
againſt one not able in his goods to ſatisfy the ſame; di- 
reed to the ſheriff, commanding him to make delivery of 
a moiety of the party's land, and all his goods, beaſts of 
the plough excepted. ' And the creditor ſhall hold the ſaid 
moiety of the land fo delivered unto him, until his ** 
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debt, and Asten und paid and ſatisfied Land daring that 


+ 


term be is tenant by elegit.'' Rex. Orig. 299. Cb. Lit. 
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pon an egit, the ſheriff is to deliver one half of all 


9 * 


houſes, lands, meadows add, -paſtoresz rente; tevetſlons, 


and hereditaments wherein the: deſendant had any ſole 
eſtiſte in ſee, or for life into whoſe hands ſoever the ſume 
do afterwards come; but not of à right on to land, an 


Plouud. 224% This: writ is given by the ſtatute of n, 2. 
13 Ed. 1. c. 18. And by kit, the plaintiff, e. tes 
omnia bona ( catalla of the defendant, peter bib, &f 
afros de caruea ſua and alſo. a moiety of all the lands 
which the defendant had at the time of the judgment re- 
covered: but it dught to be ſued within 4 year and à day 
after the judgment F. N. B. 26... 
Bur though: by this ſtatute, the lands of the debtoreare 
made liable, as well as his perſonal eſtate; yet if the cte- 
ditor takes out an elqgit, and it appears to the ſheriff, 
that there arg goods aud chattels ſufficient of the debtor's, 
to ſatisfy. thMebt, be ought not to extend the landi. 2 Inf. 
399. Bot an elegitrexecated upon goods only, is not a 
eri facias, for a fieri facias is executed by ſale by the 
ſheriff; but the elegit by the appraiſement of the goods by 
2 jury, and delivery to the party. 184. 184. r. 
92. I. Keb. 105, 261, 465, 556, 60 %//ů cnc 
Upon this writ the ſheriff is to impanel a Jury, Who 


«* 
47 1 


are to make inquiry of all the goods and chattels of the 
debtor, and to appraiſe the ſame, andd allo to inquire/as 


* 


io his lands and tenements; and upon ſuch inq uiſition 
the ſheriff is to deliver all the goods and chattels (except 
the beaſts of the plougb) and a moiety of the lands to che 
party, and mult return his writ, in order to record ſueh 
inquilition in that court, out of which the gif iſſued; 
and when the: jury have found the ſeiſin and value of che 
land, the ſheriff, and not the jury, is to ſet out and de- 
liver a moiety. thereof to the. plaintiff, by metes and 
bounds; Cres Car. 3195 4.47 S n. be we 
All writs of execution may be good, though not re- 
turned, except in elepit; but that f. be returned, be- 
cauſe an iuquiſition is to be taken upon it, and that the 
court may judge of the ſufficiency» thereof. 4 Rep? 65; 
74+ It has been ruled, that if more than a niviety-of the 
lands is delivered on an elegit by the ſheriff,” theiſame is 
void for the Whole. Sid. 91. 2 Salt5$63%" And the 
ſheriff cannot ſell any thing, but what is fouad in the in- 
quiũtion; and therefore if he ſell a. term for years; e. 
miſ-recited in the ioquiſition, as to the commencement 
thereof, the {ale is void. 4 Nep. 144. 297% 

In debt upon bond, tlie defendant before the triul con- 
veyed his lands to another, c. but he himſelf tpok the 
profits; notwihſtanding this, cohveyance, à molety of his 
lands was extended on an eit. Dyer 294. 3 Nep. 781 
If two perſons have each of them a judgment agaiuſt dne 
debtor, and he who hath the firſt judgment brings an 
elegit, and hath the moiety of the lands delivered ts: him 
in execution; and then the other judgment creditor, ſues 
out another egit, he ſhall have only à "Horry of that 
moiety, Which was not extended by the firſt judgment. 
Cro. Eliz. M ²·w-r OE yo 1h 1 5::95'8 ar! 
When lands are once taken in execution on an elit, 
and the writ is returged and filed, the plaintiff hall have 
no other execution. I Lev. 92. And if the defendant 
hath. lands in more cbunties than one, and the plaintiff 
awards an elegit;to one county, and extends the lands up- 
on the elegit, and afterwards files. the writ, he cannot, 
after that, ſue out an egit into. the other counties: but 
he may immediately after entry of the judgment upon the 
judgment- roll, award as many e/zgits, into as many coun- 
ties as he thinks fit, and execute all, or any of them, at 
his pleaſure. 1 Lil. Abr. o9. Cro. Jac. 246. 

A, man bad lands in execution, upon am slegit, and 


afterwards moved for a new elrgit, upon proof that the 


defendant had other lands, not known to the creditor,” at 
the time when the execution was ſued out; and it was 
adjudged, that if he had accepted of the firſt by the de- 
livery of the ſheriff, he could not afterwards, have a new 
elegit; but when the ſherif returns the writ, he may 
waive it, and then have a ne extent. . iCro. Elz. 310. 
1 NVelſ. Abr. 699. Sed qu. erte den UM % 


have a further-execotion; either ß 
Dr 
; annuity, copyhold lands, Se. Dyer 1206407 Rep: 49. 1 e 


goods theregn for, part only, is no. impediment. 
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Ik the defesdant gie in prilün, chit Brite 14h 6 Chr. 


cotion With ſatisfaction, the PISSMIP Hal ate af % 
afterwards, "5 Ref! 88 AnGit ie Pane 6 


ab git be evietéd by & peter thief the Plant n 
take dat 4 ge enseukfeh. 1 9 Wicke ste ne 
ing land by elit, is wholly: evicted obt of kt. Ye, 191 

An der 
fe 


he muſt br tas & 1 N 
e muſt bing a ſcirt futiuſ gn rhe Ucfentarit; 

that esmes ir e 3 bas ff the Maio be Ve? 
of the land, or for a time ny, ſp kat the plain 9 
take bis foll'exccation by holding it over; there he kan: 
not Haveany new kxechtfon, bythe Matite 37 ff. F. cl! 
2 Sbep. Abr. 115. a „„ ene e 
n pare e ele Pee 


t the 
plaintiff may bring another elegzr pro refeduo, and rake th 
lands 1 Lev. 92. Oñ u e returned por An 
there may de brought a rap Jatisfacitnllwr,%or 
atis I Leon; 176. Aud an gt maybe ſued after 
a. fieri facias returned nulla bona, or where part is levied 
| byit; and alter a capiar ud (i ati, retürbed u 
; inventus. Hob. 1 4 e bas; 
A perſon in execution was ſpffefed to eſeapeg afd' nen 
he died; the land which he had at the time of this YAH 
ment way be extended, 5) Hep;t; upon A Ne 
brought againſt his heir, as tertenant. Dyef ye ©102 
A man may have an aſßſe of the land Wüfch he hach Tu 
execution by elm, if he be” deforeed there.” Nrar⸗ 
maine 2. bins. And if tendnt'by rl alien the" Jai 
in fee; &c*he who bath right Mil hade agfnff Him 4b 
; the lence," un aſſiſe of n3vel Ain. Tbid- At u fat 
at bar in C. B. ehe court def VELA fer bst NEON Fo 
lands ate actually extended, att de HVee d G pH HC vit. 
a fine levied on thoſt lands, and non- claim; Wil Bar tue 
intereſt of rut tent by vlegil: i Mod. Z17⁹/ ᷣiͤ gabi 
If tenant by elegir, bè pur out of *pofſe (36k before he 


r 


hath received ſatisfaction for his debt; By che hair 48 
law, Ee. he may bring actiot ef treſpaſs, or fetenter 
and hold overs tilk fatsfed: but After fatisfadibh re- 
ceived, the defendnht may enter on the tenant By dEr. 
4 Rep 28, 67. Tenants by elit, Ratütes-metchabt, 
Sc. are nor puniſhable for waſte by acion ef wulle; Bur 
the party, againſt whom execution is ſued, $$ ko have # 
weit df 'wentre facial ad" conputdudbm, Er! ind Wie the 
waſte na ll · be recovered in the debt? /thodgh it ĩs ſiict chere 
is an old Wife of waſte in the Regiſter, for bim in Feb; © 
; fion apainſt tenant' by elegtit, committing Waste on fands 
which be bath in execdtien 6 Rep, 37 Netw Mi: Br. 
' 159! On tenant by eis acedunting, if the Môfey fe. 
covered by the plaintiff is Jevied oot of the lands? the Ne. 
ſendant ſhall recover bis Tahd ; and if moie be · xte] 
| waſte; He. he fall” have damages” Terms dt Ley — 
Extent, Eæteuf ion. Ste Black," Com. 2 Vier! 5 
41 8. 4 PF? #19. aun * 81 90 CHD #1; T6? el n. 
Elkf⸗Arrows, Were nf-fotef mürpened on eich fide 
in ſhape of arrow-beads, made uſe of in war by the n+ 
cient fritei##; of which ſeveral have been found . Pho - 
land, and greater plenty in Schlau, where it is ald th 
common people imagine they drop from the Efeudss. 
Etilozs, To impanel juries, fc, See EMH! e 1927” 
Eike, A kind ef yew! to make bows of. Sar 32 
H. 8. ca, 9. Alſo the name of the wild bean ſomew i 
like a deer. 514 yet es grun r 15 4-44] 99. $1503 i: 
| * Eloine, (from the Fri'-/hi/er )"Signifies ts remove; kr 
ſend'a great way off: in- this ſenſe” it is*uſe@ by fzrere; 
if ſuch as are Within age be eln, ſo that they caunet 
come to ſue perſonally; their net friends Mall: de digt. | 
ted to ſue for them. 13 Ed. 1, cap. 1. 
_ . | Elongata; ls a return of the 'Mefiff that rartlh ure not 
to be found, orremoved, ſo thb the Cannot make deliver 
| ance, Ce. in ple. 2 Lill Abr. 4647 As nmr” 
- Elopement,” (derived from the Beig. EG be matei- 
monium & loopen, currert) Is where a married 'womar'of 
her oN accord; goes away and depafts from ber HuſBant, 
and lives with an adalterer. A Wolat thus leaving her 
hoſband is ſuid to zlope ; and in this cafe; her Wetbing 
is not "obliged to allow her any a ot of his Gfate": 
nor ſhall he be chargéable for neceffaries for her, is WA 
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ing apparel,” diet, lodging, He. And where thé ſamt 18 
41 notorious, 
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ak th huſband; fows the land, and:dieth; bid exventors 
ave the core. 1 Ne v. But if the husband 
E wife are CN BE though we husband ſow the 
land with corn, and dies beſobe ripe, th 0 wife d not bis 
, | execators ſhall have the den, the 9 _ Turviving Min- 
thipk | Joigteaant. Co. Lit. 199. ² 2 
5 | When a wide is eadowed with lands a the fall 
de a | have the emblements, and not the heir. 2 lg. 81. And 
' $ tenant in-dower may diſpoſe of corn ſown od the ground; 
or it may go to her executors, if the die before-ſeverance 
Ho Jnft. 30, 81. And if u parſon ſows his glebe, and dies, 
his executors ſhall have Log corn: likewiſe ſuch parſon 
8 | by will diſpoſe thereof. 1 Nel. 4 bogs Car, '28 
A . 8. cap. 11. 
T0 [ If tenant by 6 Had land; and before 
,  ſeveratice a caſual proſit happens, by which he is ſatis. 
Y Je | 8 | hed, yet he ſhall bare the corn. Co. Lit, 55. Lands 
n lies againl 2 adulzerer for carrying away 2 | Own are delivered in execution upon an extent, the perſon 


other perſon's wife, and. delair ber; to ham delivered ſhall have the grun on the ground. 2 
uf iven in int to "the ipjured buſ- | Leon. 54. And judgment was given againſt g perſon, and 
gee RT | then he ſawed the land, Rk eee to re- 
' . . Elp, A royal franchiſe or coudty polatine. See . verſe the judgment; but it was affirmed ; and adjudged 
95 Au Can. 1 F. 118. 37 8. that the recoveror ſhall have the corn. 2 Bulf, 213. 
' Embargo, A prohibicion des n pot to go out If diſſeiſor ſows the land, and afterwards guts the corn, 
of any port, on a war breaki af byt before it is carried away, the diſſeiſee enters; the vi, 
from 4 blid, v. | ſeiſee mall have the coco. Dyer 31. 3 A 
| 120 * 8 in fee N r Fat 2 and 
N e privement a ion; th hter enters 
| and ſows the land, and before . of the corn, 
| the ſon is born; in this caſe the daughter ſhall have the 
corn, her eſtate being lawful, and defeated by the act of 
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| God; and it is for ene goed chat the land ſhould 


ts 3 Goods, if the leſſee determines the will him- | be ſown, Co. Lit. 5 
be ſhall not have them, but the leſſor. 5 Rep. 116. | A man feifed in fee-fimple ſows land, 4 deviſes 
Vue: at will ſows the land with grain, or other thing | the land by will, and dies before ſeverance; the deviſet 
yielding annual profit,” and the lefſor enters before ſever- | ſhall have the corn; and nor the deviſor's executors. 
ance; yet the leſſee ſhall have it: but where the lefſee | Finch ga. Cro. Alix. 61. If a perſon deviſes his lands 
plants young fruit-trees, or other trees, or ſows the land | ſown, and ſays nothing of the corn, the corn ſhell 
with acorns, DS he ſhall not have theſe: and if ſach te- with the land to the deviſee: and when a man ſeiſed of 
— by good huſbandry make the graſs to grow iy greater land, ia fee or in tail, fows it, and dies without will, it 
abungance; or ſow the land wich hay-ſeed, by which | goes to executor, and not the heir. 10 Bd. 4. 1. . 21 H:6. 
means it is increaſed, if the leſſor enters on the leſſee, the | 30. a. 37 Hl. 6. 35. 3. A deviſee for life dies, he in re- 


leſſee ſhall not have it, becas/c , is the natural profit of mainder ſhall have the emblements with the land. Hob. 132. 
gbe. fail. Co. Lit. 55, 56 2 | Tenant in fee ſows the land, and deviſes it to 4, for 


Where tenant for lis ſaws the land, and dies, his | life, remainder to B. for life, and dies; A. dies before 
5 ſhall have the emblements, and not the leſſor or | ſeverance, B. in remainder ſhall have the corn, and not 
3 . | the execator of the firſt tenant for life. Co. Elix. 61, 


Cre. Eliz. 463. And if a tenant for ants 464. Where there is a right to emblements, ingreſs, 
„ and dies before ſeverance, he in reverſion not 2 and regreſs are allowed by law, to enter, cut and 
Cre, | ' carry them away, when the eſtate is derermined, Ge. 


t the executors of tenant for life. 
tenant for years, (if he ſo long live) ſow. | 1 . 
ground, and die before ſeverance; the executor of de Getz, r.) A fealing hom the people: 
2 2 ſhall have the corn: and where leſſee for or life The word occurs in our old rolls of 3 
z for years, if the leſſee for years ſow the land, aud | Wheteas divers murders, emblers de and robberies 
life dies before ſeverance, the executor of | are committed, He. Rot. Parl. 21 Ed. 3. 3. 62. 2 
2 Dasv. Ar. Enbzaceoz, (Fr. embraſonr) Is he that when & matter 
is in tial between party and party comes to the bar with 
tenant for years ſows ground, and before his corn is | one of the parties, baving received ſome reward ſo to do, 
ſevered, the term which is certain expires ; the leſſor or | and ſpeaks in the caſe; or privately labourg the jury, or 
he in ebe ou have the emblements ; bat he muſt firſt | ſtands in the court to ſurvey and overlook m, whereby 
on. the lands. 1 Lil. Abr. #450 A leſſee for life they are awed or influenced, or put in fear or doubt of the 
years ſows the land, and after . So before | matter; Stat. 19 H. 7. cap. 13. But lawyers, attornies, 
e: , the lefſor ſhall have the corn. 1 764. Sc, may ſpeak in the caſe for their clients, and not to be 
there 
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be leflee for years upon condition that i com- enibraceers: alſo the plaintiff may labour the jurors to ap- 
waſte, c. his eſtate ſhall ceaſe ; if he ſows the ground | pear in his own cauſe; but a ſtranger' muſt not do it: for 
rn, and after doth waſte, the leſſor ſhall have the the bare writing a letter to a per „or parol requeſt for 
Lit. 55: And where a lord enters on his te- | juror to appear, not by the party himſelf, bath been 
t for a forfeiture, he ſhall have the corn.05 the gronad. beld within the ſtatutes againſt embracery and main- 


21. ev gar Co. Lit. 369. Hob. 204+ 1 Savid. 391. It 
A feme. copyholder for ber widowhood ſows the land, himſelf inſtruct à juror, or 4 h miſe any reward 
1 — 1 n o that her eltate is 


is appearance, then the party is likewiſe an embraceor.. 
determined, the lord ſhall: haye the ndl. 1 Lil. 


Ang 2 juror 2 be . embracery, where he by in- 
511. T if ſoch a ſeme copy bolder gurante widei- imſelf ſworn on the galt, to ſerve on 
5% leaſes 
the 
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\ 085 your according to cuſtom, and he le E 1 Lil. 513. There are divere ſtatutes relating 
s the land, and the copyhalder. takes r c. 10. : 


pl lefſee ſhall have the corn, 2 Dany, 764. | Ed. 3. 8. 32 fl. 8. c. 9, c. An ation will lie 
dard ra ey — life, in right of bis wiſe, and | maintenance, Qc. at Common law. 2 Inf. 208. 80 t 
dave he rod aſter the dies 


before ſeverance, he ſhall party may have an aQtion founded on the ftatates, &. 
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e J reg or afſence of umb 

% inen a jury, or day wayinelinerhenr'ts: 
wh more fayourableiwahe one ds th the other, by pro- 
miſes, threstenings, money treats, Ar. 'wherder the ju- 
ror8.ypge where any ſuab attempt is made, gie any ver- 
25 not, of rg 16 m_ — 7 

3 tt. 3 's Nep. 02. 

— ra, from emu, vinerary Bo \ called 
either becay(e our apcetars, when they far in aſhes,” | 
or, ſtrewed them on their heads; are" thoſe which the an- 
cient fathers called gaser Tempare jejuni, and of great | 
antiquity in the church: they arc obſerved on HD, 4 
Friday and Saturday next after ageſima Sunday; (ert 
fick Sunday in Lam) after ii bigſunduy, Hoge day in 6 
tember. and St, Lucy's day about the middle of December. 
Theſe days are: wary yo by W 2 þ J 3 other 
writers ; apndyperticelarly in tat. 1 6: c. 19. 
and are kepf with great zeal by the Roman Catholicksy 

our almanacks. call — the Ember Nit... 

mörgiderr. By che Sar. 22 C. 4. 4. 36. Noforelge 

idery, or jd or ſil ver brocade, malh be e 
upon pain of being forfeited and barmt, and penal 
100 J. for each piece, No perſan' mali ſoll or expoſe 1 
ſale any foreign entbraidery, gold or ſiver | thread, lace, 
frioge,, brocade, or moke up the ſamo into any garment, ' 
upon pain of having it forfeited and burat, and | var of 
1001. All ſuch embroidery, Ac. found, may be ſeined and 
burpt, aod the ren Sei in whole eutiody it was on, 
ſhall forfeit 4004. 

Emendals, (emenda) Jas an old. word ftill made uſe. of. 
in the accounts of the ſociety of the um Temple; where 
ſo much in emendals at the foot of an account, on on the ba. 
lance. thereof, ſignifies: ſo much money in the bank or 
ſack of the houſes, for reparation of loſſes or other emer- 
gent occaſions : yuod in ke e e Jamal en 
Spe m. 22 7 * 

Emen dare, e Gb 0 Tat wana for any” 
crime or treſpaſs committed. Leg." Eau. Confeſſ e. 35. 
Hence a capital 2 vot to be attoned by 1 r. was W 
to be inemeudalile. Leg Canut. 8 0 

Emendatio, Hath been uſcd. for u the power 
and correcting abuſes, according to tated 715 for are 
ſures; as emendatia pan, the power of looking to the 
aſlize of cloth, thay it be of juſt meaſure; emendatis panic 
& cervifge, the afbaing of bread and beer,” fc. privi- | 
lege granted to lords of manors, and executed by their of- 
ficers appointed in the court - bet, We; | At ms /pefat 
emendatio pawy © panic A corvife, & quicg ts | 
ft, % TOE Introcinio, tn Pat ak 


Luan Exempt from 8 dy 6 05. 2. e. yo 
; A 4 Jury, Paners in" are 
mpane , 

Emperoz, (imperaton): The bigbed ruler kgs FEY 
doms and territories, a title ancientiy given to renowned 
and victoriqus generale off armies, he acquired great 
power and damiuion. Aud this title is net only gien 
to the Emperor of Carmen, as. Buperor | rho yd dut 
was formerly, belonging ia the Kings of Bugland, as appears 
by a charter of King Eur wiz." dgarus — 
Baſileus, omniumgae. Regum ölen Ocrani . | 
nan circumjacent, Sc. Imperator & Dominus. 


Cane N. To write: down is ſhorts " Hor, 


Encheſon, A French are uſed ĩn eee . and 
ſtatutes, ſignifying- as mech 'as vocaGony-or! the ceuſe or 
reaſon wherelors' wy thing 1 i dene. Gate 5 Bd. 3. 
C. 3. 

co erer. Whers one- who has the ue o bis res. 

09, end u. to commit felony, Ar. hefſhall bs poniſhed 
b our laws, hut not to that degree as if he — 4 
committed it: as if a, mas aſſaalt anothen ow the high 
way, in order to a robherꝝ, but tales nothing from him. 
this is Briten —— beeaule the A a not 
accoimnplilh ; though as a miſdemeancr, it is liable to 


ng, a impriſonment. 68, 69, 161. 11 Reps 
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a for the ſettling @ p. | 
ing of — — 2 * 7 and the i 


th. 


785 77 20 The 


be dog wick By "wa 4. 43 2 Fs 1 
Hatol. 35. But the fubjeRs of a 195 6 pri 

158 3 a _ 455 ion 22 
i racy t u s, Oc. n veriime 

2 1 . as e not As 2 ee 1 


; 2 Fr. 222% 15 8. (ogg or . 
corporate A man in any ſociety, He. It 5 15 alſo uſed where . 


one is made 4 free denizens, w. is Kind 1 
tion in the commonwealth. n ö Ae 


Enfranchtlement, (Fr. from 

Ts when a perſon is ee | 
politiek, and fignifies the act of 8 
by charter is made a denizen, or freeman 1 1 
{aid to be enfranchiſea, and let into the general liber liber 
the fubjeQs of the kingdom: and he Who is made. a cit} 
zen of Zoxden, or other city, or ftte 'burgeſs of an 
corporate, as be is mage partaker 7 thoſe liberi wy con 
appertain do the corporation, is in the common ſenſe of . 
word a perſon i/ranchi/ed. And when a man is 22 
chiſed into the freedom of any city. or Nel -he bat 
a freebold'in his freedom during life; and may pot, 
endeavouring any thing only againſt the corporation, 1 
and forfeit the fame. 11 Rep. 91. 80 Villein Was Err, 
franchiſee," when he was made free by his lord, and ren - 
dered capable of the benchrs belonging" to freemeh.,. 
- Eugherery, or Engleſchire, (, MK * Ts an 0 ol 
ſignifying the bg Foy 25 liſoman. Cant t 

a the ik bar en 
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4 
* 
+ 
2324 a 


which "proof was tied a Fg ceery, or ſa py 
whereas if a perſon were privately Lain, be was in ancien 
time aceounte' Frantigtsa, which word com predendes 
every alien, eſpeciallythe Dates > it OY ore of 

that where'any perſon was mur dered, he ſhauld be adjac 
ed Francigena, waleſy Englicery were pro 71 
was made manifeſt he'was an e The, 
proving the perſon killed to go an E. 


twe witneſſes who knew art mh 'F 
coroner, . Brad, oy other 


Chancery” who My ren KIA 


and hall pay” ſach Impoſitions' as 4 
15 H. 8. c. 4. 
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<Eupleet, 


c 2 x Evleſht, Hehe bing ith tilt. Low | 


92 bi 10 EET IH VG 1 1 

ny woman Sade nd fo a crime, i. 
nb TH ound to & boy e but i 0H 0:4 afrerwards.| 
4 $þainl " EXeCutioN.., . 2 Hals! „C.,, 413. 
alt, (Fr: extaille, 2s. e. ine ſſat] 15 de entailed. DIX. 
Timi ited, and tied to certain, copditions, at the 
the. 2 5 Ly, * ate given, TE ſettled 


yterp! ol ' 
of s tO habe, If . A a all happening 
Were deen Nag thi th E pr incipal cauſe can be 
determined. Abd eee wed, that the deſen - 
dant nah not be char ed & two. ſeyerally, where no de- 
fauſt is in him; 5 if 02 ripgs 5757 ag inſt the de- | 
feHdant upon en of good ed and, another againſt. | 
hitvpoh a 3 there mall be. ee to wg 


tain wW 0 hath I g \ N 
ys TERS ring Tee 18855 + again A. B. for the + Af 
1 and the defendant. = ledges rheraRtign of one 
ein, without z prayer of na eons Hs they ſhall. vo 
SF on the requeſt of the other; for the iaferplaader 
78 given for the ſecurity of. the, defendant, that he may 
not be twice 8 be hath yaiveg that. benekis,- 


18 EA. 5.22. rn 
8 Wi yp 8 5 Ly and., "counts rn 4. 


FAM a” 20 he uh 5 an 2 AED 
mall de g recover: e thing demanded, againſt the 
defendant; 225 25 ainſt th e 2 77 in caſe of 
1 2 Danv. 170 hen two have iu. 


eee betet, he that recovers ſhall recover damage ; 


ae the other, Br. Dot: 68. 


here was 2 apr rhcng 6 to delivery ov 1 | 


lands by the Kir ig tot t heir, where two perſons out- 
of 3 were found Bein, Tee. 7 Rep. 45. Staund.. 
Pr 64g. 17. Bro. tit. . Enterplead. Hud anciently the 
bead enterpleader made a, great title in the law. There i is. 
alſo a bill of inte pleader in Chancery. 1 
Entiertie, (from the Fresch entierete, n Tag 
coyrratiffiition. in our books to moiety, denoting the 
whole :*and a hond, dama es, Sc. are ſai to be tires, 
when they cannot be divided. or rap rtioned. ln 
Tena ontrary £0,/everal texancy,, and [74 
g fole eon in one man ; whereas the other io 
7 or commoß poſton in more. BG. 
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Entry, Gender N ben e as 
thaizoking paile Gon _ lands oriitenemeints, | 2 
hath title of exzry 5g: It 11s ulſo uſed for u or)? 


[Aſi bis ent into lande, 1 where lay Wn 5 | 


into or takes poſſetion of any. lands; S in hip 
ſon ; aud, is amattual.ebryy when mide by n WAN r . 


bx attorocy; by-warrant: from biar chat hach the rigbt; or 


:ratry in la, for a 'tontivinal ' claim i un 
by Jaw; and has the ſame ſobce with it. Lit. fi. 
419. . There id a tigiit of every; when the party chiming 
may for his remedy either enter into the laad, or have an 
action to recover ĩt: and a rie of entry, where one hath 
[lawful ny giveb him in the land which'aw6ther hath, 
dat has no aQipp-to recover till he hath entered” 5 Plows. | 
558. 10 Reh. 480.  Fineb's Law 10. al Me 
3 rita of entry concern the right of property, * 
are of divers kinds, diſtinguiſhed into four degrees, ac. 
cording to which the writs are varied. The i degree 
is a writ of my ſur diſti in, that lieth for the dieſes 


again a diſſeiſor, ypon-a diſſeiſin done b by hiwſelf; and 


| 


| 


this is called ait of curry in the nature of an elfe. 
Second, a writ of twrry fur difſeifin it li per, for the heir 
dy diſcent, who is ſaid to be in the per, as he eomes in 
by his anceſton; and: ſo-it is if a diſſeiſor make à feoff. 
ment in ſee, gift in tail, Cc. the ſeoffee and done are 

here's e 9 0/4. i eee 197 
ird, A writ of extey far dies inde er & tui hers 
the toffee of a diſſeiſor maketh — to ano- 
her, when the diſſeiſer ſhiall have this writ of try ſur 
Abe, Ec. ofthe lands in which ſuch other had no right 


5 entry, but by the ſeoffee-of the difleiſor, to whom the 


diſſeiſor demiſed the ſame, who — and Vitbout 
„ 1 na, CA 
vurth, A wnt of eur ſur digi in li pofs, which 
liech what writ af rar df fn lo 9, hand 
to hand beyond the degrees, in caſe of 'a more remote 
ſeiſin, whereunto the other! r _ extend. 
17 Lathe. 238. a Wanna AIRS . — J ö 
In theſe four degrees, are comprekended generally all 
er of units of my. And'the-writ'of entry in le po/? 
is ſo called, berauſe * words of the writ are, Poſt diffei-' 


| frown uam B. ſajuſlie & fue judicis fecit, c. Britton 


obſerves, that the words, Ile per, li le per & cut, and 
12 l hel. ſigniſy nothing but divers forms of this writ, ap- 
lied the caſe Where upon it is brought; and each form | 
taleing its name from the words contained im the writ, 
F. N. B. 193. But if anyfutit of entry be conceived out 
Jof the right cauſe, been form in rvugur!f fof another, 
it ie abatable. i % boa ori} u 19 e e bei 
A writ. of entry in he per and cu, mall be Wsiasded a- 
alan none, but Where the tenant is in by purchaſe or diſ. 
cent; for if the alienar ion ur diſcent be put but of the de- 
gree upon which no writ may be made in the per and cui, 


| then it hall be made in the paſt- Terms & Ley. 


There we fue ching which put the wrĩt of 4xtry out of 
| the degrees, VIZ. intrufion ; ; diffeifin upon di Nein; i n; ſutceſſion © 
where'the-diffeifor Was 4 perſon of religion, and his ſuc- 
ceſſor enters Judgment, when u perſon hath had judg- 
ment to recoyer againſt the diſfeiſor ; and? eſebeat, on the 
difleiſor's dying without heir, or commiĩtting felony, c. 
on Which the lord enters, c. In all theſe caſes, the dil- 
ſeiſes ot his heit, ſhall not have a urit of entry within the 
degrees of the per, but in the pe; becauſe they are not 
In, by diſcent, ire yn Terms de __— 5 on” 


A A ol IAA 


explained the nature "of an woo i Mali to 
conſider in what caſes an entry is lawful, ane. A what 


— 


: means it is taken aua. 
as to entries are of two ſorts, either by ad in 
1 as in caſe of a diſcent; or by a2 of the party by law- 
ful conveyance; and by the Common law, if the lands 
were cotiveyed: out of the degrees, the demündant was 
driven-ta; his ri of right, in reſpect of fuck long poſ- 
ſeſfion, and ſo many alterations in different hands; 
whereſore: by the ſtatute of Marlbriege, 52 Hen. 3. caps 
292 the vit of entry in le poſt is given. 1 
But no eſiate gained 2 doth male u e; ſo 
chat abatement, intruſſon, Je. worle not 3 955 fee; nor 
doth every change by lawful title, or an ellate of = 
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. Lit. 249. Where a diſſeiſor dieth ſeiſed, and the law 
caſteth the lands upon his heir; this is a diſcent which 
tolls (or takes away) an entry at Common law: by azure, 
it is only where the diſſeiſor had peaceable poſſeſſion five 
years; for if he had not poſſeſſion peaceably during that 
time, the diſcent'to his heir ſhall not rake away an entry. 
32 H. 8. Co 33. | e a ; C 


If a diſſeiſor leaſesfor years, and dies ſeiſed of the re- | A difeiſee & our 
with the diffeifor, and manures it with him, claiming 


verſion, the entry of the diſſeiſee is'taken away, becatſe 
he died ſeiſed of the fee and freehold: but if he had leaſed 
for life, &. the entry of the diſſeiſee would not be taken 
away. Co. Lit. 239. Where the diſſeiſor of an infant 
dies ſeiſed, and after the infant comes of age, and the 
heir of the diſſeiſor dies before entry; though he died not 
ſeiſed of an actual ſeiſin, but a ſeiſin in law; yet his dy- 
ing ſeiſed takes away the entry of the diſſeiſee. id. If 
a diſſeiſor makes a feoffment upon condition, and the 
feoffee dies ſeiſed, and the feoffor enters upon the heir for 
the breach of the condition, the diffeiſee may enter upon 
him; for by the entry of the diſſeiſor, the diſcent is ut- 
terly defeated. Lit. /e#. 409. 5 | 

- The title of entry in a feoffor, @c. that hath but a 
condition, cannot be taken away by any diſcent, becauſe 
he has no remedy by action to recover the land; ſo that 
if a diſcent ſhould take away his entry, it would bar him 
of his right for ever: and the condition remains, and 
cannot be deveſted and put out of poſſeſſion, as the lands, 
Sc. Co. Lit, 240. If a man recovers lands, and after a 
ſtranger to the recovery dies ſeiſed, this ſhall not take 
away the extry of the recoveror; as it was but a title. 
2 Danv. Abr. 561. But where a perſon recovers againſt 


another, and enters and ſues execution, and after the re- 


coveree difſeiſes him, and dies ſeiſed; this diſcent ſhall 
take away the entry of the recoveror, for the'recovery was 
executed. bid. . e 
If after recovery againſt tenant for life, he dies, and 
he in remainder enters before execution, and dies ſeiſed, 
the entry of the recoveror is not taken away. Co. Lit. 238. 
The entry of the tenant for life, ſhall be good for him 
in remainder: and if tenant for life make g feoffment in 
fee, and a ſtranger enters for the forfeiture in the name 
of the reverſioner; this will be good to veſt the reverſion 
in him. Lit. 128. 9 Rep. 106. If an infant under 
age, makes a deed of feoſſment, and after his full age the 
feoffee dies ſeiſed; or a leſſee for life aliens the land, and 
the ahenee dies ſeiſed thereof; or a deviſe be of lands 
upon condition, and the heir of the diſſeiſor enters and 
dies ſeiſed: in theſe caſes the entry is gone, and the 
parties ſhall be put to their action. Lit. 96. 9 H.6. 
25. | | 
It there be tenant for life, remainder to the right heir 
of J. S. and the tenant for life is diſſeiſed; a diſcent is 
caſt; and after FJ. 8, dies, and tenant for life alſo dies: 
by this the entry of the heir of J. S. is not taken , for 
his remainder was in cuffodiu legis. 1 Rep. 134 Where 
an infant has cauſe of entry, and the diſcent happens 
while he is within age, it will not bar him of his entry: he 
that hath the right of entry, muſt be of age, within the 
four ſeas, of ſound memory; and if it be a woman, ſhe muſt 
be ſole; and if the party be under age, beyond the ſeas, 
20 tempos mentis, in priſon, or a feme covert, at the time 
of the diſcent, it ſhall not bar, Lit. r47, 402. 21 H.6. 
17. > 1; 
The whole time from a difſeifin is conſiderable; as 
where feme covert is diſſeiſed, and her huſband dieth, and 
ſhe takes another huſband, and then a diſcent ja@aſt ; or if 
one ultra mare be diſeiſed, and he return into Ela, and 


then go beyond ſea again, and there is a diſcent; here the 


difcent will bar the curry, becauſe of the /aterizi, 9 H. 7. 
24. Dyer 143. 32 H. 8. c. 33. 23 


might uſe it, ſo might the difleiſor, which 


| fee, and the feoffee dies Re they may not enter; nor 
| q 


5 tenant in * huſband, v 'a 


ſeoffinent in fee, aud died, and the wife without hey 


made a leaſe for years; ahd it was held, that the freehold 

was not reauged” by the Teaſe, Without an exrry made, 

1 Leon; fa, Oh. de % of. & dilſeifee, when be duly 
a 


makes it: Sal ave all the mefoe charges by che diſſeiſor 
upod#thenmd : but right of awry may be loſt divers 
ways z as by acceptance of tent, by bim who bath it, and 
the like. 1 Ain 133- Noy Rep. 7. If a man _ is 
diſſeiſed of land whereunto 4 tommon is appendant, the 


diſſeiſee cannot uſe the common till he enters on the land 


to which the common is appendant; for if the diſſeiſee 
would be a 


double charge on the common: yet if a perſon be diſ- 


ſeiſed of a'matior, to which an advowſon is appendant, he 


may preſent to the sdvowſon before entry op the manor. 
Co. Lit. 122. 182 W f = bi . 
A diſſeiſee enters into the land, and continues therein 


nothing of hie firſt eſtate z or if the diſſeiſee enters, and 
takes the profit, as leſſee, FA of the diſſeiſor, it is ſaid theſe 


will be an entry that will reduce the firk eſtate. 2 Danv. 


790. If the difſeiſee commands a ſtranger to put in the 


cattle of ſuch ſtranger in the land to feed there; this is an 


entry in law on the land, Co. Lit. 45 


6 o * 


Where entry may be made into land, or any thing, it 


. ſhall not be in the party before entry: if entry cannot be 


made, but only claim, then it ſhall be in him by claim; 


and when neither entry nor claim can be made, it ſhall be 


in him by 4 of /aw. 1 Plowd. 133. In caſe the poſſeſ- 


ſion of land is in no man, but the freehold in law is in 


the heir that enters, his general entry into one part reduces 
all into his actual poſſcſhon : but if an entry is to develt 
an eſtate, a general entry into parcel, is good only for 
that part. Co. Lit. 15. Where an entry is in any parts, 
it muſt be in the name of all; if I enfeoff a perſon of an 
acre of ground upon condition, and of another acre on 
condition, and both conditions are broken; here en- 
y into one in name of both acres is not good to 
reduce both: but if a man make a feoftment of divers 
parcels upon condition that is broken, there entry in- 
to part in name of all the reſt is ſufficient, Co. Lit. 252, 
H. 7.25, _ Ns 
: A un right to enter into lands in divers villages 
in one county, if he enter upon part of it in one village 
in the name of all in that county; by this be ſhall have 
poſſeſſion. of the whole. Co, Lit, 252. Dyer 227, 337. 
If a man diſſeiſe me of one acre at one time, and another 
acre at another time in the ſame county ; my entry into 
one of them in the name of both is goed: though it will 
not be good, if the diſſeiſin be by two ſeveral perſons, or 
if the acres lie in ſeveral counties, when there ought to be 
ſeveral entries and actions. Co. Lit. 251 2. 8 
If he who hath right of entry into a freehold, enters in- 
to part of it, it ſhall be adjudged an entry into all poſſeſſed 
by one tenant ; but if there be ſeveral tenants poſſeſſed of 


the freehold, there muſt be ſeveral entries on the ſeveral 


tenants. 1 Lil. Abr. 515, 516. Special entry into a 
houſe with which lands are occupied, claiming the whole, 


is a good entry as to the whole houſe and lands; 7bid. 


If a huſband enters to the uſe of his wife; or a man enters 
to the uſe of an infant, or any other, where the entry is 
lawful; this ſettles the pofleſion before agreement of the 
parties: though it is otherwiſe where a perſon enters to 
the uſe of one whoſe entry is not lawful; for this veſts 
nothing in him till agreement, and then he ſhall be a 
diſſeiſor. 2 Danv. 787, If two jointenants are diſſeiſed, 
and the diſſeiſor aliens, and one jointenant enters upon 
the alienee to the uſe of both; this ſettles the Freehold in 
both of them. 7bid. 788. Bat if one coparcener, Cc. 


enters eſpecially claiming the whole land, the pains the 
part of her companion by abatement; and it ſhall not ſet- 


tle any poſſeſſion in the other, Co. Lit. 243. 

The heir is to enter into lands deſcended to bim, to 
entitle him to the profits. Co. Lit. 214. If a younger 
ſon enters on lands in fee, where the eldeſt ſon dies 
leaving iſſue; though many diſcents are caſt in his line, 
yet the heirs of the eldeſt fon may make an entry on the 
lands; but if the youngeſt ſon convey away the lands in 
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may they enter where the, younger ſon dillejſes the el- 


Peat ta ati za iſſue yo favs, 30d the aef. ices 
leaving his wife priviment Ant of a ſou, WpSyhegounger 
brother enters, and then the wife of tel oy 
of a ſon, he may enter upon the younger bog... 2, 
Daxv. 57. An eſtate of freehold will not con without, 
entry or claim: alſo a remainder of an eſtate bf freehold 


cannot ceaſe without entry, c. no more than eſtate of | 


freehold in poſſeſſion. . Cro, Flix. 360, A right of entry 
preſerves a contingent ET cr Lag Lew. 35, And a 


rantee of a reverſion, may enter for a condition broken. Ca 


lowd.. 176. 


A lefice mult enter into lands demiſed to him; and tho? 


the leffor dies before the leſſee enters, yet he may enter: | 


and if the leſſee dies before entry, his executors. or admi+ 
niſtrators may enter. The leſſee may aſſign over his term 
before entry, having zatere/ſe termini; but he may not take 
a releaſe to enlarge his eltate; or bring treſpaſs, Ce, till 
actual entry. Though if there be words bargarn and fell 
in a leaſe, Qt. for confideration of money, the leſſee or 
rgainee is in poſſeſſion on executing the deed, to make a 
releaſe, &fc. Lit. 59, 454. Co. Lit. 46, 57, 270. 
Where a leſſor enters on his leſſee for years, the rent 
is ſuſpended. 1 Leon. 110. But without entry and ex- 
ulfion, the leſſee is not diſcharged of his rent to the 
effor; unleſs it be where the leſſor is attainted of treaſon, 
Se. that the rent is to be paid to the King, who is in 


poſſeſſion without entry. Sid. 399. 1 Ne. Abr. 706. 


There is no need of entry to avoid an eſtate in caſe of 


2 limitation, becauſe thereby the eſtate is determined 


without entry or claim; and the law caſts it upon the 
party to whom it is limited. If 4. deviſes lands to B. 
and his heirs, and dies, it is in the deviſee immediately ; 
but till entry he cannot bring a poſſeſſory action: and 
where a poſſeſſion veſts without entry, a reverſion will 
veſt without claim. 2 Mod. Rep. 7, 8. A bare entry on 
another, without an expulſion, makes only a ſeiſin; fo 
that the lau will adjudge bim in poſſeſſion who bath the 
RE TO TIS... 4: | ge 

If a perſon who hath title of entry, finds an houſe 
open with nobody in it, and enters into it, and keeps in 

ſſeſnon; this is no forcible entry; contra, if any body 
5 in it. Common Law Com, Plac'd 186. Where a 
perſon is in a houſe with goods, c. the houſe may be 
entered when the doors are open, to make execution. 
Cre. Eliz. 759. But it muſt be averred that the goods 
were in the houſe. Lutw. 1428, 1434. And a man 
cannot enter into a houſe, the doors being open, to demand 
a debt, unleſs he aver that the debtor is within the houſe 
at the ſame time. Cro. El. 6, 8. 185 

Entry may be made on a tenant where rent is in arrear, 
to take a diſtreſs, Ic. in order to regain poſſeſſion of lands 
by entry, &c, The manner of entry is thus: If it be a 
houſe, and the door is open, you go into it, and ſay theſe 
words. do here enter, and take poſſeſſion of this houſe. But 
if the door be ſhut, then ſer your foot on the groundſel, 
or againſt the door, and ſay the before words: and if it 
be land, then go upon the land, and fay, 7 here enter and 
take poſſeſſion of this land, Fc. If another do it for you, 
he mult ſay, do here enter, Ie. to the uſe of A. B. And 
it is neceſſary to make it before witneſſes, and that a memo- 


actions for recovery of lands, &c. entry is to be made 
within twenty years after the title accrued. Stat. 21 Jac. 
1. cap. 16. But where a fine of lands is paſſed, the entry 
is to be in five years. 1 K. 3. c. 7. 4 H. 7. c. 24. 
Demand how made of rent, Cc. to entitle entry, ſee, 
Demand. By 32 H. 8. c. 33. No diſcent to the heir of 
the diſſeiſor ſhall take away the entry of him that hath 
title to the land, unleſs the diſſeiſor had peaceable poſſeſ- 
ſion five years next after the difſeifin, The editor hath 
retained the doctrine, relative to entry, as it may be of 
uſe, in caſes where more than 2wenty years having elapſed, 
_— cannot be maintained, and a writ of right muſt 
ued, 
But, where an eje&ment will lie, the confeflion of leaſe, 
entry, and ouſter 1s ſufficient in all caſes, except in the 


caſe of a fine with proclamations, in which caſe it 1s neceſ· | 


ben to, provean actual af 


* 
* 


$4 


directing one to deliver a declaration to the tenant in 


4 Hani, &, 16. a. 16. No claim or entry all be bf free 
to avoid a fine levied with proclamations, or ſhall be fuf., 
ficient Within the 21 Jae. 1, of limitations, ünleſt the 


30 Ch. 2. Oatat on the demiſe of Figfall; v. Brideng 


Fag. 6. Gro. 3. Buller's Nifeprins, 2 Ed. 103. which bid, 
See Black. Com. 2 F. 313. 3 F. 176, 177. See alſo, * 


im and Forcible Entry, and Detainer., na 13g »( 
Entry ad Communem - 
which, lies where tenant, for term of life; or for term of 
other's liſe, or by, the curteſy, Ac. aliens and dies, when 

he in the reverſion ſhall have this writ againſt whothſo« 
ever is in poſſeſſion of the land. New Nat, Br. 46. 
Entrr ad terminum qui meteriit, A writ of entry: 

| os i a tenant for years, Who holdeth over his 
term, and thereby keeps out the leſſor; and if the huſ- 


| huſband dieth, and the termor holds over his term, the. 


the land, c. Alſo the grantee in reverſion may have this 
writ againſt the leſſeę, or his aſſignee, &c, - New Nat. Br. 


ceeding; and by 4 Geo, 2. c. 28. Tenants for term of 
years, Wc. bolding over aſter demand made, are ſubject to 
Entry in caſu conſimili, Is a writ that lies where 
tenant for life, or tenant by the curteſy, aliens in fee, 
Oe. he in reveriion may bave this writ by Sat. Weftm. 2. 
cad; 244; 058. Ca/s Confaniih...., ie 26 Fhh 
Entrp in caſu Pzoviſo, Lies where a tenant in dower 
aliens in fee, or for term of life, or of another's life; then 
he in the reverſion ſhall have this writ, provided by the 
Stat. of Glouc, 6 Ed. 1. cap. 7. By which ſtatute, it is 
enacted, ** that if a woman alien her dower in fee, or for. 


And the writ may be brought againſt the tenant of the 
freehold of the land, on ſuch alienation, during the life of 
the tenant in dower, &c,. New Nat. Br, 456. Theſe 
writs of entry may be all brought either in the per, or in, 
the cui or poſt. | Sn 
Entry ſine aſſenſu Capitali, Is a writ of entry that 
lies where a biſhop, abbot, c. aliens lands or tenements 
of the church, without the ent of the chapter or convent. 
F. N. B. 195. i 2 1 28295 
Enure, Signiſies in the law to take place or be avail - 


able; and is as much as fedtum as for example; a te- 


leaſe made to tenant for lite, ſhall -»ure, and be of force 
and effect to him in the reverſion. Lit. How many ſeve- 
ral ways a releaſe may enure. See Co. Lit. 193. 6. 273. 6. 

Eodozbzice, (from the Sax. codor, a hedge, and rice, 


' ruptura), Hath been uſed for hedge-breaking: in which 


ſenſe it is mentioned in the laws of King Alfred, cap. 45. 
Eozle, Sax. for carl, &c. though made uſe of by the 
Danes for barons. See Earl. | 5 
Epimenia, A word fignifying expences or gifts, Blount. 
Epiphany, The day when the ſtar appeared to the Wiſe- 


men at Chri/*s nativity, generally called Tawdfth-Day. , 
randum be made of it. Lit. 385. Co. Lit. 237, 238. lai} icy 


Ei ia, Synodals, or other cuſtomary payments 
ergy to their Bi or dioceſan ;. which were 


mitted to the biſhop. ——Epiſcopalia reddat, wel redgere. 
faciat de ecclefiis decanatus ſui, &c. Mon. Ang. tom, g. 
pag. 61. Theſe cuſtomary payments have been otherwiſe 
called onus epi/copale ; and were remitted by ſpecightp! 
vilege to free - churches and chapels of the King's found 
which were exempt from epiſcopal juriſdiction. Ken. G. 
Epiſcopus Puerozum, lt was a cuſlom in former 
times, that ſome. lay perſon about a certain feaſt ſhould 
plait his hair, and put on the garments of a big, and 
in them efterciſe epiſcopal juriſdiction, and do ſeveral 
ludicrous Mons, for which reaſon he was called &i/bop of 
the boys ; and this cuſtom obtained here long after ſeveral 
conſtitutions were made to aboliſh it. Mon. Ang. tom. 3. 


pag. 169, 
X Equality, 


action be commenced,. within ene ef after making ſack 
extry.or claim. Note, the plaintiff muſt nat lay his de. 
miſe antecedent to his entry. Fentin v. Richard» C. B. Mich. 


Legem, le the writ of entry. 


| band, and wife leaſe the wife's land for years, and the 


wife may have a writ of entry ad terminum gui præteriit, 
&c. but che muſt count that ſhe and her buſband leaſed 


447, 448. An ejectment is now the common mode of pro- 


life, the next heir, &c. ſhall recover by writ of entry.“ 


YEollefed by the rural deans, and by them tranſ- 


' 
1 
8 


true ſenſe and ſound interpretation of the rule. But the 


= 
"ig 
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** 
* 
1 
. Who Weeaanys fo thus when! 


à charge is made upon one; and divers 2 bear it, 
de hall haue relief againſt the reſt. 2 Rh. 25. And 
where a+ man leaves a power to his wife to give an eſtate 
among three daughters, in ſuch proportions; as ſhe ſhall: 
think fit: it has been held ſhe mutt divide it ue un - 
unleſs good reaſon; be given for doing otherwiſe. Preced.” 
Cane; 256. See Contribution. | eee 06 1 + 
_ Incequity it is a maxim, that 
See Francis Maxims, fol. g, CG. 
e Auratus, (Lai. 1s taken for a knight;; | 
Anciently none but knights were allowed to beautify and 
guild their armour with gold: but this word is rather uſed 
by the btralads than lawyers; for egues auratus is not a 
word in our law for knight, but miles, and formerly 
Cbevalier, 4 Inſt. 8. 124 ip. 0 


+ 
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[IE Os 24 445311 Wo. os TAIIIZETTS 
Equity, (gquitas, equalitas) Is defined to be a2 
1 gory ©. equally: profeſs, to interpret ſtatutes according to the 
true intent of the legiſlator. In general laws: all. caſes 
cannot be foreſeen; or, if foreſeen, cannot be expreſſed: 
© ſome will ariſe that wilb fall within the meaning, though: 
not within the words of the legiflator, and others, which 


correction, or qualification, of the law generally made in 
that part wherein it faileth, or is too ſevere. | And like- 
wiſe ſigniſies the extenſion of the words of the law to caſes 
unexpreſſed, yet having the ſame reaſon; ſo that where 
one thing: is enacted by ſtatute, all other things are 


enacted that are of the like degree: for example; the 


ſtatute of Glouc. gives action of waſte againſt him that 
holds lands for life or years; and by the equity thereof, 
a man ſhall have action of waſte againſt a tenant that holds 
but for one year, or half- year, which is without the words 
of the act, but within the meaning of it; and the words 
that enact the one, by equity ena& the other. Terms di 


So that equity is of two kinds; the one doth abridge 
and take from the letter of the law ; and the other inlarge 
and add thereto. Æguitas eff perfefta guædam ratio, que 
jus ſcriptum imterpretatur & ' emendat, Co. Lit. 24. And 
ſtatutes may be conſtrued according to equity z eſpecially 
where they give remedy for wrong, or are for expedition of 

Juſtice, &c. Co, Lit. 24, 54, 76. 2 Inft. 106, 107. Cc. 
Equity ſeems to be the interpoſing law of rea/on,,. exerciſed 


by the Lord Chancellor in extraordinary matters, to do 


equal juſtice, and by ſupplying the defects of the law, gives 
remedy in all caſes. See Chancery, = x4 
As previous to the publication of the learned com- 
mentaries, by Blaciſſone, there was not any work extant, 
that could give a ſtranger a tolerable idea of the courts of 
equity ſubſiſting in England, as diſtinguiſhed from the 
courts of law, and as that author's obſervations are far 
ſuperior, to any we have met on the ſubject, we ſhall give 
a full extract, for the uſe of thoſe, who are not poſſeſſed 
of that excellent wok. | at 

Equity, ſays that learned author, “in it's true and 
«© genuine meaning, is the ſoul and. ſpirit of all law: 
© poſitive law is conſtrued, and rational law is made by it. 
In this, equity is ſynonymous to juſtice; in that, to the 


very terms of a court of equity and a court of la, as 
* contraſted to each other, are apt to confound and miſ- 
© lead us: as if the one judged without equity, and the 
© other was not bound by any law. Whereas every de- 
* finition or illuſtration to be met with, which now draws. 
© a line between the two juriſdictions, by ſetting law and 


equity in oppoſition, to each other, will be found | 


EQUALITY 18/PQUITY/> | 
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« either totally erroneous, or erroneous. to à certain de- 
1 gree. | f 5 " FEE 

1. Thus, in the firſt place it is ſaid, . | 
© the buſineſs of a court of equity in England ti 1 


* tended for. Hard was the caſe of bond-creditors, 
* Whoſe debtor deviſed away his real eſtate ; rigorous and 
475 the rule, which put the deviſee in a better con- 
* Alt an the heir: (4) yet a court of equity had no 

to interpoſe. Hard is the common law ſtill ſub- 
* ſiſing, that land deviſed, or deſcending to the heir, 
© ſhall not be liable to fimple contract debts of the an- 
* ceſtor or deviſor, (c) although the money was laid out 
in purchaſing the very land; and that the father ſhall 


ms 


_ tt ett 


- (4) Lord Kaym's princ, of equit. 44. 
(6) See Black. Com, vol. II. ch. 23. p. 378. 


* 


(c) Iid. ch. 1 5. p. 243, 244+ ch. 23. p. 377. 


w 
© never immediately ſacceed | 7 
the ſon: (a) but a cburt af equity can give no relief; 
„though in both theſe iuſtances the artificial reaſon of 


the law, arifing: from feodal principles, has long ago 
| n be like may be obſerved; of the de- 
Iſcent of lafids*o::awtemiote' relation of the whole blood, 


4. even | r eſcheat to the lord in preference to the 


© owner's 


all ſuch caſes of poſitive law, the courts of equity, a8 


as well as the courts of law, muſt ſay with Ulpian, (g 
©. boc»gaidem perguam durum i, /ed ita lex ſeripta ij. 


2. It is ſaid, (that a court of equity determines 


tHaecording to the ſpirit of the rule, and not acebrding 
to the ſtridt neſs of the letter. But ſo alſo does a court 


© of law. Both for inſtance, are equally bound, and 


„ing, thongh not expreſly excepted. Theſe caſes, thus 


out of the letter, are often ſaid to be within the equity, 


© of an act of parliament; and ſo caſes within the letter ate 


frequently out of the equity. Here by equity we mean 
nothing but the ſound interpretation of the law; though 
the words of the law itſelf may be too general, too ſpe- 


«cial or otherwiſe inaccurate or defective. Theſe then 


| © are | the caſes which, as Grotius (i) ſays, lex non 
© exadte definits ſed arbitrio boni wiri permittit;* in order to 


© find- out the true ſenſe and meaning of the law-giver, 
from every other topie of: conſtruction, | But there is 
© not a ſingle rule of interpreting laws, whether equitably: 
tor ſtrictly, that is not equally uſed; by the judges in the 
* courts. both of law and equity: the conſtraQion muſt in 
© both be the ſame: or, if they differ, it is only as one 
court of law may alſo happen to differ from another, 
Each endeavours to fix and adopt the true ſenſe of the 


© law in queſtion ; neither can enlarge, diminiſh, or alter, 


that ſenſe in a ſingle titttv e. 

3. * AGAIN; it has been ſaid, (4) that fraud, accident; 
and truſt. are the proper and peculiar objects of a court 
* of equity. But every kind of fraud is equally cog- 
© nizable, and equally adverted to, in a court of law: 


and ſome frauds are only cognizable there, as frauds 


in obtaining a deviſe of lands, which are always ſent out 
« of the equity courts to be there determined. Many: 
© accidents are alſo ſupplied in a court of law; as, loſs of 
« deeds, miſtakes. in receipts or accounts, wrong pay- 
« ments, deaths which make it impoſſible to perform a: 
«© condition literally, and a multitude of other contin- 
© gencies:: and many cannot be relieved even in a court 
of equity; as if by accident a recovery is ill ſuffered, a. 
« deviſe ill executed, a contingent remainder deſtroyed, 


© or a. power of leaſing omitted in a family ſettlement. 


A technical tra, indeed, created by the limitation of 
« a ſecond uſe, was forced into the courts of equity, in. 
© the manner formerly mentioned: C and this 3 of. 
« truſts, extended by inference and conſtruction, have 


© ever fince remained as a kind of peculium in thoſe courts. 
But there are other truſts, which are cognizable in a 
ort of law : as depoſits, and all manner of bailments ; 


And eſpecially that implied contract, ſo highly beneficial 


* rigour of the common law. But no ſuch powers con- and uſeful of having undertaken to account for money 


© received to another's uſe, (n) which is the ground of 
© an action on the caſe almoſt as univerſally remedial as a: 
© bill in equity.“ — — e r 


4. Once 
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(4) Thid, ch. 14. p. 208. 

(e) Mid. p. 227. ; wks 

See Black. Com. vol. HI. p. 30a. 

4 Lg 22. 3 of e £ | 

rd 47 wag a0 uit. 177. 

(1) Ka ſect. 3. * FR? = N 
(k) 1 Kol. Abr. 374. 4 Inſt. 84. 10 Mod. 1. 
(7) Black, Com, vol. II. ch. 20. 

(=) See Black, Com. vol. III. p. 162. 
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a | brother, (e) and: of the total op to all 
« juſticez; by cauſing the parui tu demur, ( whenever an 
* by infant is ſued as heir or: is party to a (real action. In 
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J. Ones more; it hat bee! 
< equity is not bound by rules 
| inĩ the judg 


| way perhaps | 


_ © dower in a trult eſtate, (o) yet allowing the husband 


_ © his curtely : the -holdiag the penalty of a bond to 
© be merely a ſecurity for the debt and intereſt, yet con- 
« fidering it ſometimes as the debt uifelf, ſo that the in- 


© tereſt "ſhall not exceed that penalty: (p) the dif- | 
© tingmſhing between a mortgage at fue per cent. with a | 


_ © clauſe of reduction to four, if the intereſt be regularly | 

< paid, and a mortgage at four per cent. with a clauſe of 
par | ge a 

«© enlargement to fve, if the payment of the intereſt be 

© deferred: fo that the former ſhall be deemed a conſci- 


© entious, the latter an unrighteous bargain: (gy all | 


© wards” adopted in the other, as founded in the nature 
and reaſon of the thing: but, the inſtant theſe cauſes: 


©. theſe, and other caſes that might be inſtanced, are 
< plainly rules of poſitive law; ſupported only by the 
© reverence that is ſhewn, and generally very properly 
© ſhewn, to a ſeries of former determinations; that the 
© rule of property may be uniform and ſteady. Nay, ſome- 
© times à precedent is ſo firiftly followed, that a parti- 
© cular judgment, founded upon ſpecial circumſtances, 
© (x) gives riſe to a general rule.” „ 

© in ſhort, if à court of equity in England did really 
© act, as a very ingenious writer in the other part of the 
© iſland ſuppoſes it (from theory) to do, it would riſe 
© above all law, either common or ſtatute, and be a moſt 
« arbitrary legiſlator in every particular caſe. No wonder 
© he is ſo often miſtaken: Grotius or Puffendorf, or any 
© other of the great maſters of juriſprudence, would have 
© been as little able to diſcover, by their own light, the | 
* fyſtem of a court of equity in England, as the ſyſtem 
© of a court of law. Eſpecially, as the notions before- 
© mentioned, of the character, power, and practice of a 
© court of equity, were formerly adopted and propagated | 
© (though- not with approbation of the thing) by our 
* principal antiquarians and lawyers; Spelman, {/) Coke, 
% Lambard, (z) and Selden, (x) and even the great 
© Bacon (5) himſelf. But this was in the infancy of our 
© courts of equity, before their juriſdiction was ſettled, 
© and where the chancellors themſelves, partly from their | 
© ignorance of law (being frequently biſhops or ſtateſmen) 
© partly from ambition and luſt of power (encouraged by 
© the arbitrary principles 6f the age they lived in) but 
© principally from the narrow and unjuſt deciſions of the 
© courts of law, had arrogated to themſelves ſuch un- 
© limited authority, as hath totally been diſclaimed by | 
© their ſucceſſors for now above a century paſt. The de- 
« crees of a court of equity were then rather in the nature 
of awards, formed on the ſudden prozexdta, with more | 
« probity of intention than knowledge of the ſubject; 
© founded on no ſettled principles, as being never de- 
«© figned, and therefore never uſed, for precedents, But 
© the ſyſtems of juriſprudence, in our courts both of law 
«© and equity, are now equally artificial ſyſtems, founded 


* 


4 in the ſame principles of juſtice and poſitive law; but | 


9 


— 8 


more pleaſantry than wuth. © For law, we have a meaſure, and 


© what to troft to, equity is according to the conſcience of him thay 58" 1 


© chancellor; and, as that is larger or narrower, ſo is equity. It is all 
© one, as if they ſhould make the ſtandard for the meaſure of a chancel- 4 
© lors foot. What an uncertain meaſure would this be! One chancellor 
© has a long foot, another a ſhort foot, a third an indifferent foot ; it is- 
© the ſame with a chancellor's conſcience,” 

ſe 2 P. W. 640, See Black. Com. vol, II. p. 337. 

(2) 2 Salk, 1 

(4) 2 Vera, 229, 16. 3 Atk. 520. * | 

See the caſe of Fo:ſter and Munt, 1 Vern. 473- with regard to 

the indiſroſed re, of perſonal eftates. 

Ace in ſummis tribunalibus multi e lum, canone decornant judices, 
ſelus (fs rea exegerit) cobibet cancellarius ex arbitrio; nec aliter decretis | 
tenetur ſuæ curiæ wel ſui ipfius, guin, elucente nova rations, . oſcat gue 

voluerit, mutet er deleat prout ſuc wvidebitur prudentia, (Glofi, 108.) 

t] See Black. Com. vol. III. p. 53, 54. 

(1 Archeion 71, 72, 74- 

(x) Ubi ſupra. | 

(9) De augm. ſcient. . $, C, T | 


— 
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6% This is tated by Mr. Scldon (Table-tallc, tit. n * 


-oriainally deres 
1 


| +-cultoms,' 18 vailed in different ages in the $axon 
b © and 9 ** F 


* ceaſed, the meaſure of ſubſtantial juſtice ought to have 
© been the ſame in both. Thus the penalty of a bond, 
© originally contrived --to evade the abſurdity of thoſe 
© monkiſh conſtitutions which prohibited taking intereſt 
© for money, was therefore very pardonably conſidered as 
© the real debt in the courts of law, when the debtor 


neglected to perform his agreement for the return of the 


loan with intereſt: for the judges could not; as the 
© law then ſtood, give judgment that the intereſt ſhould 
* be ſpecifically paid. But when afterwards the taking of 
« intereſt became legal, as the neceſſary companion of 
commerce, (a) may after the ſtatute of 37 Hen. VIII. 
c. 9. had declared the debt or loan itſelf to be the juſt 


and true intereſt for which the obligation was given, 
© their narrow-minded ſucceſſors ſtill adhered wilfully and 


© technically to the letter of the ancient precedents, and 
© refuſed to conſider the payment of principal, in- 


' © tereſt, and coſts, as a full ſatisfaction of the bond, 


© At the ſame time more liberal men, who fate 


in the courts of equity, conſtrued the inſtrament 
© according to it's * juſt and true intent,“ as merely a ſe - 
. © cority for the loan: in which light it was certainly 


© underſtood by the parties, at leaſt after theſe determina · 


„tions; and therefore this conſtruction ſhould have been 
"© univerſally received. So in mortgages, being only a 


landed as the other is a perſonal ſecurity for the money 
© lent, the payment of principal, intereſt, and coſts ought 


at any time, before judgment executed, to have ſaved 


the forfeiture in a court of law, as well as in a court of 


© equity. And the incanvenience, as well as injuſtice, of 
« putting different conſtructions in different courts upon 


© one and the ſame tranſaction, obliged the parliament 


at length to interfere, and to direct by the ſtatutes 4 & 
© & Ann. e. 16. and 7 Geo. II. c. 20. that, is the caſes of 


© bonds and mortgages, what had long been the practice 
* of the coufts of equity ſhould alſo for the future be fol- 
© lowed in the courts of law.” 25 | 


will equitably conſtrue, but neither pretend to controul 
« or change, a lawful fel; | 


— 


(x) See Black. Com. vol. II. p. 456. 
(4) 2 Atk. 239. ; 
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t polite to the ſubjects of which they take cognizance. 


* Where the ſubject : matter is ſuch as requires to be de- 


* termined ſecundum wequum ot bonum, 2s: generally u 5 E 
actions on the'caſe,, the judgments of the courts of * 


ate guided by the moſt liberal equity. In matters of 


poſitive right, both courts muſt ſubmit; to and follow | 
© thoſe ancient and invariable maxims gu relida ſunt it 


© zradifa-(b) Both follow the law of nations, and-col- 
ect it from hiſtory and the moſt approved authors of all 
countries, where the queſtion is the object of that law: 
© as in caſe of the privileges of embaſſadors, ſe) hoſtages, 


gor ranſom · bills. 4) In mercantile tranſactions they 
follow the marine law; ſe) and argue from the uſages 


and authorities received in all maritime countries. 
Where they exerciſe concurrent juriſdiction, they both 


follow the law of the proper forum: (f) in matters ori- 


ginally of eccleſiaſtical cognizance they both equally 
« adopt the canon or imperial law, according to the na- 
tare of the ſubject; (2) and, if a queſlion came be- 
©fore either, which was properly the object of a foreign 


municipal law, they would both receive information 


< what is the rule of the country, () and would both de. 
© cide accordingly.” . | 


© *Sycn then being the parity of law and reaſon which 


* poverns both ſpecies of courts, wherein (it may be 


© aſked) does their eſſential difference conſiſt? It prin- | 


© pally conſiſts in the different modes of adminiſtring 
6 fuſtite in each; in the mode of proof, the mode of trial, 
© and the mode of relief. Upon theſe, and upon two 
© other accidental grounds of juriſdiction, which were 


- formerly driven into thoſe courts by narrow deciſions of 


the courts of, law, wiz. the true conſtructions of ſecuri- 


E ties for money lent, and the form and effect of a truſt 
© or ſecond uſe ; upon theſe main pillars hath been gra- 


© dually erected that ſtructure of juriſprudence which 
© prevails in our courts of equity, and is inwardly'bot- 
© tomed upon the ſame ſubltantial foundations as the 
© legal ſyſtem which hath hitherto been delineated in theſe 
© commentaries; however different they may appear in 
© their outward form, from, the different taſtes of their 
© architefts.* Black. Com. 3 V. 429. and Sg. 

As to the mode of proof, of trial, of relief, the con- 


ſtruction of ſecurities, of truſt, &c. ſee Black. Com. 3 


437. & Seg. And fee further, the ſame work, 1 V. 61, 
91. 3F. 49, 436. And4Y. 4335. 

- Equity of Redemption, on mortgaget. If where mo- 
ney is due on a mortgage, the mortgagee is defirous to bar 
the equity of redemption, he may oblige the mortgagor either 
to pay the money or to be forcloſed of his equity ; which 
is done by proceedings in the court of Chancery. But 
the Chancery cannot ſhorten the time of payment of the 


mortgage money, where it is limited by expreſs covenant; 


though 1t may lengthen it: and then upon non-payment, 
the practice is to forecloſe the equity of ardemption of the 
mortgagor. 2 Vent. 364. 1 | 

To forecloſe the equity, a bill in Chancery is exhibited; 
to which an anſwer is put in, and a decree being obtained, 
a Maſter-in Chancery is to certify what is due for princi- 
pal, intereſt and coſts, which is to be paid ar a time pre- 
fixed by the decree, whereupon the premiſſes are to be re- 
conveyed to the mortgagor; or, in default of payment, 
the mortgagor is ordered to be forecloſed from 7 +: 


redemption, and to convey the premiſſes abſoll 
mortgagee. Law of Securities, p. 129, 133. 
A fine or non-claim will bar equity of redemption + but 
in a common mortgage, a covenant to reſtrain it ſhall not 
be regarded in Chancery. 2 Yent. 365. If the condition 
of a mortgage is, that the —_— only ſhould redeem 
du i life, or that he and the heirs of his body ſhall do 
it; Yet the general heir ſhall have the equity of redemption, 
for if the principal and intereſt be offered, the land is free. 


— 


"(6) De jure naturæ cogitare pernes argue dicere delemus ; de jure popult | 


Remani, quee relicta ſunt et tradifia, (Cic. de Leg. I. 3. ad calc.) 
(c) See Black. Com. vol. I. p. 253. eg - | 
| 67 . v. Bettenham, Tr. 5 Geo, III. B. R. . 
e) See Black, Com. vol. I. p. 756. & Vol. II. p. 461, 467. 
(f) See Black Com. vol, II. p. 513. Sg . 
( £) Ibid, 504. , | 
: (5) Bid. 463. 


ars in both courts equally ap · 11 Vern, 30,290: Aus It id held, 


* 
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 & bond be con 
ditioned, that if the money be not paid at ſach a wh | 
then'for-a further ſum the mortgage ſhall have the land 
ahſolutely, as a purchaſeor Ic. in ſuch, eaſe a man may 
alſo um., Ibid. 488. nt 
| rſgn who has mortgaged lands to one man; in caſe 
he: es the. ſame land with ſome others to another, 
and this appears to be A contrivance-to evade the _Fature, 
the mortgagee ſhall. not take advantage thereof. 2 Fern. 
Nep. 589. See Barnaruiſi. 11. Where: perſons: having 
once mortgaged lands, mortgage the ſame à ſecond time, 
without diſcovering the firſt mortgage, they forfeit their 
' equity! of redemption; and the ſecond mortgagee: may re- 
deem, c. And it is the ſame where any perſons: bor- 
' rowing moneyp*enter-a-judgment, Wc. for ſecurity, and 
' afterwards borrow more money, and mortgage lands to 
the ſecond lender, without giving notice to the judgment, 
V. & M. cap. 16. 5 Bog 
Equivalent, Commiſſioners are appointed. by ſtatute to 
examine and ſtate the debts due to Scotiand on the Union 
by way of eguiwalent; and proviſion is made for payment 
of the ſame by a yearly annuity, &c. 1 Geo. i. c. 27. 
5 O 14 c. 20. Vide Scotland. > 4 7 
Equus Coopertus, A horſe equipped with ſaddle and 
furniture. I veniendo pro quolibet frodo unum eq uum 
| m, vel duos diſcoopertos, Ac. Ioq. 16 E. 1. 
Eriach. By the Iriſb brebon law, in caſe of murder, 
the brebon or judge compounded between the murderer 
and the friends of the deceaſed who proſecuted, by cauſ- 
ing the malefactor to give into them, or to the child or 
wife of him that was ſlain, a recompence; which was called 
an eriach. Spencer. State of Ireland, . 15 13. edit. 
Hughes. Black: Com.i 4 L, 39... 
Ermins, (From the Fr. ermine) A fur of great value, 
aal ed ia of Fate fn hn 17 eng Heh bn 
Ern, The names of places ending in Er, is ſaid to 
 fignify a melantholy fitantion 3 from the Sax. Era, i. e. 
Loens n. n ff a3 To kb. e T2508 
Ernes, The looſe ſcattered ears of corn, that are left 
on the ground, after. the binding or cocking of it: It is 
derived from the old Teuton. rade, Harveſt ; Ernden, 
to cut or mow corn: hence to ers is in ſome places to 
ęlean. Kennet's Gloſſ. os} t ay ok: 
Errant, (/cinerant). Is applied to juſtices of the circuit, 
and bailiffs at large, &c. See Eyre. 
Erraticum, A waif, or ſtray; an erring or wandering 
beaſt. 'Conflit. Norman. A. D. 180. 
.Erroz, (Fr. Errear) Signifies ſomething wrong in 
pleading: or proceſs, c. whereupon à writ: is brought 
for remedy thereof, called a Veit Error, in Lat. De 
errore corrigendo. And a writ of error is a writ of which 
iſſues out of Chancery, and hes where any one is grieved 
by the proceedings and judgment in any court of re- 
cord, having power to hold plea. of debt, or tre/paſe 
above 40s. © Bet | . | 
A writ of error is a commiſſion to judges of a ſuperior 
court, by which they are authoriſed to examine the record, 
upon which a judgment was given in an inferior court, 
and on ſuch examination. to affirm or reverſe the ſame, ac- 


cording to law. Jen. Rep. 25. 2 af. 40. Ni. 202. 


Rep. Temp. Hardæv. per Azunaly 340. But yet if by the 
. writ of error the plaintiff therein may recover, or be re- 
"ſtored to any thing, it may be releaſed by the name of an 
action. Co. Lit. 288. 3. See Paß, Diviſians Il. and V. 
Alſo there is a writ of error to reverſe a fine, c. 


\ Herein is to be conſidered, 


I. By whom, againſt whom, and at what time, this 


writ may be brought. | |; 
II. In what caſes it will lie, and how it is to be brought, 
: III. Ir, what court it is to be brought. : 
IV. How errors are to be affiencd.. 85 0 
V. What defence may be made by a defendant in error. 
VI. Of the judgment to bt given on à writ of error, 


| I. By whom, againſt whom, and at what time, this — 


may be brought. 8 


Any perſon damnified by error in record, or that may 
be ſuppoſed to be injured by it, may bring a writ of 


4 L error 
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|| defendant who choſe to bring a writ of eros, 


| E 135, 16. 


. 


muſt pro- 
and ol, 


ceed by ſummons and ſeverunce. Narciiſ. 


a man is indicted for felony,  -and thereupon 
are-awarded;: but he dies before attain. 


] capias and exigent 


, e 
fn ex 4 | der, bis adminiſtrators may have error upon this award 
ä * of the. exigent; becauſe by the award of the exigent, his 
mainder may bave writ of error '| goods were forfeited; and this is ad grave damwtum, (oc, 
againſt tenant iu tail: Bur he in though the principal judgment can never be given. 11 
der ſhall not have writ of trrer, in the life-time of | Co. 41. 6. > WY ee eee 
tenant for life, on judgment given 'againſt ſuch tenant,, Writ of error lies in B. B. to reverſe a \ fine levied in the 


becauſe they cannot be 
No perfon can bring a writ of error to reverſe. jedg 


255 * writ of error does not lie again i 
who is party or privy to the firſt judgment, his heire, 
executors, or "adminiſtrators. 1 Noel. Aůr. 747+ Dyer 
* therefore, on a judgment for recovery of land, 
the writ 'muſt be brought againſt him who was 
to the judgment, although he hath nothing is the land, 
and not againſt the tenant, aud on ſuch writ the judg- 
ment may be reverſed; but there muſt go a ſeirs fe- 
iat againſt all the tertenants. 1 Ral. Abr. 749. 1 Rob. 
30. R627 en Dae a7 f bee 
"Dart rule, that none ſhall have a writ of error to 
reverſe a judgment, but he who is privy to, or hath ſame 
prejedice thereby; it hath been reſolved, that if one hath 
lands on the part of his mother, and loſeth them by erro- 
neous j ent, and dies, the heir of the part of ihe mo- 
ther ſhall have 1. of error. 't Leon. 261, 2 Sid. 56. 
See Owen. 68. Gods. aii NI 
So the younger ſon, = intitted to the land by the 
cuſtom of Borough-Englifh, ſhall 2 — writ of error, 
and not the heir at law; for this remedy de- 
ſcends with 
Leon. $+ * YER 
So if there be an erroneous judgment, tenant in tail 
female, the iſſue ſemale, and not the ſon, ſhall bring a 
writ of error. Dyer. 90. + Leon. 261. 1 Tal. . 
75 if 2 man ſetiles land to the uſe of himſelf and the 
heirs of his body, the remainder to his own right heics, 
and dies, leaving iſſue only a daughter, who levies a fine, 


* 


and dies without iſſue, and J. S. brings a writ of exror 


as coufin and collateral heir of the daughter, yet he ſhall 
nEver reverſe the fine ; for there could no righs deſcend: 10 
bim from the davghter, becauſe ſhe had but an oſtate tail, 


which determined by her death without iſſue; and in does 


not appear, that the remainder in fee was in the daughter 


as right heir, wherefore J. S. ſhall not reverſe the fine, 
quia de non apparentibus & now eniftentibas cam eff vatio, 
eſpecially in à court of judicature, where the judges can 
a ener foe nothing that does not o judicially before 
them, ye there Dyer 89. Ce. Blix. 
an parties to an erroneous fine, they 
ſhall all join with the party that is to enjoy the land, 
though they themſelves can have nothing; and this is 
ſaid to be neceſſary only by way of conformity. 1 Rod. 
Abr. 747. Dyer 89g. Sed gu. 
whether they may not be ſummaned: and ſevered ? Ses 6 


Rep. 26. Hoh. 72. et infra.  _ : 
But if tenant for life, and he in remainder in fee, (be- 


ing an infant) join in a fine, the infant alone may briog. 


error for the error in reſpect of the perſon of the infant, 
which is the cauſe of the action for him, and for no other. 


Leon. 317. Cro. Eliz. 115. ; 5 
I A writ of error may 3 by him yr made 
party by the law, though he was not originally party to 
the bie as he who comes in as a vouchee. 1 Rel. Abr. 


8, . 
Jagst againſt two, one brought a writ of errer, and 
he 


it ſhould be quaſhed with colts; that it could not. be 


| grieved in his time. 


7 ; With reſpec to the time of bringing this Write 
that a writ of error could not 


gt i bore gl. 


the land. Owen 68. 1 Les 26). 4 


If any refuſe to join, | 


the judges; and this writ 


Common Pleas, and to cancel the ſame if it be erroneous : 
And if there: be not an ori f 
covenant, or if there be any 


al er not proper writs'of 


| 1 was formerly holden, 
be brought before the judgment given ; 
| before, it was no /aper/edeas, for the words of the writ 
are, S judicium redditum fit, He. 1 Rol. Abr. 749. But 
it ſeems now agreed, that a writ of error that bears teſts 
before the judgment is good and this is the uſual courſe 
for preventing and ſuperſeding execution ; but the judg- 
ment muſt be given before the return of the writ. March 
Ka 1 ent. 255. Moor 461. 3 Kb. 308. 1 Yeu. 

Late 133. If the party who has obtained judg- 
ment, delays ſigning final judgment, where error is 
brought with a view to have the writ of error ſpent, with-. 
out effect, I conceive he may be compelled to do it, on 
8 or by Judges order, 

ut a writ of error, that bears zefe before an it 

entred, is not good, March 140. 1 | a 
So where the defendant, upon an indictment of bar. 
refry- brought a writ of error, bearing ee before the 
aſſiſe: it was diſallowed, becauſe if ſuch practice ſhould 
obtain, it would diſappoint all proceedings there. 1 Vent. 
"5 3 Keb. og. | | * | |, 

By the 10 ©& 11 W. z. cap. 14. It is enacted, That 
no five or common recovery, nor any judgment in any. 
real or perſonal action, ſhall be reverſed or avoided for 
any error or defect therein, unleſs the writ of error, or 
ſuit for the reverſing ſach fine, recovery or judgment be 
commenced or brought, and proſecuted with effect, 
within rwwenty years after ſuch fine levied, or ſach re- 
covery ſuffered, or judgment aged or entred, of re- 
cord. Mete, in this ſtatute, are the uſual ſavings as to 
infants, feme coverts, perſons xox compos, in priſon, or 
beyond fea, _ Rs 1 
F A * ror 23 * after twenty years. 
treet v. Hoptin 2 Hardau. 4 5 
The ſtatute of limitation .. be pleaded e 
error, as well as to an original aftion. Id. 346. 


II. I» what caſes a writ of error will lie, and how it is 
1 a 10 be brought. | 5 
Writ: of error will not lie in the Exchequer chamber 
on jedgment in replevin in J. N. nor on judgment in 
action of /candalum magnatum. 2 Nelſ. p08, 709. But 
on judgment in replevin in C. B, there may be writ 
of | t in B. X. The Star. 27 Flix. c. 8. 


is only ieve on the merits of the cauſe; ay it 
ſtood on dhe firſt j t. Vid pa, diviſion MI. 


Error da recordd. quad coram wobis ret lies in the 
court of N N. for errors im fact in the judgment of the 
ſame court; as no of the parties, want of an ori- 
ginal, e. whiel doth. not proceed from the error of 

Io. 
Cro. 254. And errors in fact may be eo 
in 3 term, without this write, which lies 
not in the Exchequer chamber. Ibid. 620. : 

If judgment is given in B. R. in civil actions, 2 


| writ of error will not lie in the ſame. court,. only for 


errors in fact triable by a jury: but upon & judgment in 

criminal caſes, error will lie in B. N. whether the error 

| be in fat or in law; though it lies alſo in parliament. 
3 Salk, 147. | | | 

I Whete 


4 * 


ud, &e. writ of error may : 
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nere 4 ſudement in CB; n affirmed upon a wric | the courfe of che Common la, a Writ of er Red on 
Wt Pp ny After warde u er Yactas is brought their judg entz; but where they uc in © fummary me. 
| on [that judgment, und the plaistiff Hath” judgment chou, or in u newcourfe Uifferent from che Common law, 
thereon; ho Writ of er Heth T6” the Exchequer cham- | there a writ of error lies not, but u m. 1 Salt. 

o © tht (or tg Ln So 

/ writ of error. 1 Roll, Rep. 264. 54 Salk. 145. n or los, os, 2148 4,3 te ah 

%%% . ( 8 

On judgment given in the court of Kings Bench in Error in the King's Benth is thus profecated: The eur. 

Trelant, even after ur brought aud determined there, fitor of the county makes out the writ of error, from k 
writ of #rror may be ſued in the King's Bench in England. | precipe or copy of the declaration left with him; which 
2 Nelf. 730. Writ of error cannot be brought on any is to be allowed” with the clerk of the 2rrbrs, ho las a 
record which is not a judgment. 1 Salt. 145; The want | fee of 2/. 25, 6d. and a certificate. of the allowance of 
of a bill in B. N. is #47 upon à judgment by confeſſion, | the writ muſt be ſerved on the defendant's attorney in er- 
or default, (but nor after a Verdict) becauſe the bill is the rer; alſo the plaintiff's attorney in the action, is to pro- 

original proceſs there. Bid. Sed ga. If a bill may not | cure an original to warrant His judgment; and warraiits 
be filed, Ae. before affignment of error? I take it for | of attorney miſt be filed, aud bail put in, where re- 
granted, the court will on motion give leave to file a bill, | quired, Oc. And then the proceedings are by ein fu. 
as well after error brought, as after motion in arreſt of cn, ad an,. erroves againſt the plaintiff in the action, 
jodgment. e I | wherein judgment was obtained; and the writ of e 
fror lies for variance between the original writ and de- | being received by the ſheriff to whom directed, he is to 
claration; or want of an original: And where proceedings | give notice to the plaintiff in error to ſhew cauſe why exe- 
are ſo erroneous, as not tobe àamended; for faolts in verdiets, | cutivn ſhould not be on the judgment, aud make a retu 
executions, fc, And when any thing material is omit- | to that purpoſe; then a rule is to be given with the cler 
ted in a judgment, writ of errof lies, and the judgment | of the rules for the plaintiff in errof to aſſign his errors 
hall be reverſed: So whiere the flies of inferior courts | by ſuch a day, which if he ſhall not do before the rule is 
are wrong or infafficiently named, We. their judgments | out, the plaintiff in the original action may take but 
may be reverſed. But where faults are ſmall, they ſome- xecution 4 ok.» Mr ad ev ts 
tines piſs as witium clerict. 2 Nelſ. Abr. 714, 715, 721, If the plaintiff in error affign errors in the record, 
Po ELSE | © = |} then the defendant muſt plead n nullo of erritim, and 
By the practice of the court of Common Pleas, à defen- | thereupon enter the cauſe wich the clerk of tlie papers, 
dat coming in by capiat utlagatum the ſame term in which | for the errors to be argued ; and paper books for the 
an exigent is returnable, may avoid the outlawry without | counſel and judges, are to be made out, Or. If ſome 
a writ of error, by ſhewing that he purchaſed a ſ#per/zdeas | part of the record be not returned, a c#tiorarf muſt be 
out of the ſame court, and delivered it to the ſheriff be- prayed to bring it into court; and if matters of fact are 
fore the guinto ana, Wc. or by ſhewing any other mat- | alledget in error, as nohage, death of the ee t. 
ter apparent on record, which makes the outlawry erro- | 4 proper plea muſt be made thereto, and iſfue thercupon 
neous, as the want of an original, or the omiſſion of pro- taken and tried as in any other iſſue: But if only matters 
eeſs, or want of form in a writ of proclamation, Je. or | of law are aſſigned, the errors are argued by counſel om 
a return by «;perſon appearing not to be ſheriff, or a va- both ſides, and the judgment is either reverſed or affirmed: 
riance between the original and exigent, or other proceſs, | And when judgment is affirmed, the defendant 'in"eror 
or the want of ſuch addition as is required by the 1 H. may proceed againift the defendant in the action, by taking 
5. c. 5. 2 Hawk, P. C. 458—9. 1 Rol. Abr. 742—3. | out execution on the affrmeru?, or bringing action of debt 
And fee 5 Eliz. c. 23. ſer. 13 14. | on the judgment; or he may proſecute the bail by /erre 
If one be attainted upon an erroneous indictment, he | Vucias upon their a 2 Vel. Mod. Ent. Eng. 373. 
eannot be relieved but by writ of error, for the judgment | 378. But it is ſaid by ſome, that an aſſignment of errors 
being guod ſuſpendatur, Cc. which is the judgment of law | in fa# and in law, is bad on denlurrer; by others, that 
due for the offence, it muſt be preſumed to have been | the aſſignment of error in law may ſtand, and the fact be 
given, for that he was guilty of the offence ; bat if jadg- | confidered as nothing. Sed gu. Where there is an error 
ment of acquittal is given upon ſueh indiament, the King | in fact, if the writ of ror ought not to be coram wobir 
need bring no writ of error; but the offender may be | reffaens, i. e. in the court where the judgment was given. 
newly indicted, for the judgment being ud eat fine die, | In this cafe, however, we muſt except the want of war- 
c. may be given as well for the inſufficiency of the in- | rants of attorney, Cc. which are /st; and it is 7 
dictment, as for the party's innocence. 3 Inf. 214. ' day's practice to aſſign ſuch, with errors in law ; and 

Alſo any judgment whatſoever, given by perſons who | the ufoal courſe is, if defeddant in error does not pray 
kad no good commiſſion to proceed againſt the perſon | a certiorari, for the plaintiff to pray it. | N 
condemned, may be falſified, by ſhewing the ſpecial | When 4 judgment is reverſed or affirmed in the Ex- 
matter, without writ of error, becauſe it is void; as | cbepue, thaniber, the tranſeript of the record thereof 
where a commiſſion authorizes to proceed on an indict- will be remitted back to this court, to be entered up 
ment taken before A. B. C. and twelve others, and by | at the end of the judgment here: and if ſuch judgment 
colour thereof the commiſſioners proceed on an indictment | ſhall be affirmed in che Exchequer chamber, yet a writ of 
taken before eight perſons only. 3 IH. 231. Hawk, | error may be brought thereupon retitnable in parliament, 
P. C. 8 Rai e its, wry, OS * 

If one is attainted of felony, and after, by relation of || Tf you would bring a writ of error in purliament to re- 
a general pardon, the felony is pardoned, he ſhall be diſ- | verſe a judgment in B. R. there muſt be a'petition to the 
charged, for he hath no remedy by writ of error, to re- King for his warrant, which petition has the allowance 
verſe the attainder. 6 Co. 5.0 O'S of the Attorney General, and then the King writes on the 

No writ of error will lie of any judgment that is not | top of it Fiat Juffitia; whereupou a writ of error is 
given in a court of record; nor of a judgment given in made ont by the clerk of the errors, (who hath 42. fee, 
an inferior court, as the county-court, e. Co. Lit. | and the King's warraut coſts 5 .) And then the Lord 

288. 3. Nor of a decree or ſentence in Chancery pro- Chief Juſtice of this court carries the record, and a tran- 
ceeding according to equity. 37 Hen, 6. Bro. Error g5. | ſcript thereof, up to the Houſe of Lords in full Parliament, 

1 Rol. Abr. 744. But of a judgment given in the limited and after they are examined there, leaves the tranſcript 
court of Chancery, called the Petty-bag, which proceeds with the Lords, bat brings bick the record: And this be- 
according to the Common law, and holds plea of ſeire ing done, the attorney for the defendant in error, | 
facias for repeal of the King's letters patent, &c. a writ | ſome Lord to move that the plaintiff in error may # ob 
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of error lies in B. R. 1 Roel. Abr. 744. Dyer 315. | his errors; böt if fbr the plaintiff; motion is to be . 
4 HA. 80. Plow. 393. | ee 7 that upon his aſſigning errors, the defendant may appear 
Wherever a new juriſdition is erected by act of par- and make his defence, and counſel be heard on both 
liament; and the court or judge, that exerciſes this juriſ- | ſides: then, after the judgment is either affirmed or re- 
diction, acts as a court or judge of record, according to verſed, the clerk of the parliament remands the tranſcript 
| of 
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of the record into B. R. with the affirmation - 
thereof, to be. entered. upon... the record of the ſaid court, 


which, court, if afficmed, awards. execution, Wc. Dyer 
355: k 4 radi/. Aitorn.. + oO . 3 * J 1 . „ "4 4 5, 
writ of errer in parliament is made returnable im- 


mediately; or on a prorogation ad proximum ad parliamnex- 
tam; and it dath not determine by a prorogation. But if 
a. parliament is diſſolved before the errors arc heard, it is 
- otherwiſe. And on motion, execution hath been grant- 
ed in B. R. on a judgment in ſuch a caſe, the record 
being never out of the cout. | Raym. 5. 2 Nel/. Abr. 
237 bring a writ of error in the King's Bench here in 
England to reverſe a judgment given. the King's Bench 
in Trelaud, a writ mutt be procured from the curſitor, 
directed to the Chief Juſtice of the court of B. R. in 
treland, requiring him to ſummon the plaintiff in the ac- 
tion there, to appear here in this court, to anſwer. the 
errors; whereupon a tranſcript of the record. is ſent over, 
(not the record itſelf of the judgment, which remains in 
Trelaad) and when the errors are/argued, if the jodgment 
is reverſed, there muſt go a writ to the Chief Jultice of 
Treland to reverſe it; ſo that the judgment is not actually 
reverſed here, but there. And where the judgment in 


or reverſal 


** 1 ä 


Ireland is affirmed here, there can be no writ of execution 


granted here; but on affirmance of the judgment a writ 
goes, reciting all the proceedings, directed to the judges 
of B. R. in Ireland, commanding them to iſſue proceſs of 
execution. Cro. Car. 368. 1 Salk. 3117 
The party bringing the writ. of error. is to cauſe the 
roll where the judgment is entered, to be marked with 
the word error in the margin, that the other party may 


* 


have notice on the record that the writ of error is brought, 


and this marking of the roll, on giving notice thereof, 
is as it were a ſaperſadias in itſelf to hinder execution: 
Though a /aper/edeas is to be made out, allowed and left 
with = ſherift of the county: And the plaintiff's attorney 
is not obliged to ſearch the record, whether writ of error is 
brought or not; but may make out execution upon the 
judgment, if no /uper/edeas be taken forth, or he hath, no 
notice of the writ of error. Tris. 24 Car. B. R. 
On a writ of error of a judgment in the Common 
Pleas, or other inferior court, in every adverſary ſuit, the 
record itſelf ſhall. be removed, that it may remain as a 
3G" and evidence of the law in the like caſes. 1 
al. Abr. 753. 5 Co: 30. 


But in the caſe of a fine the tranſcript only is removed, | 


for fines are only a more ſolemn acknowledgment or con- 
tract of the parties, and therefore are no memorials of 
the law, and need only be affirmed or vacated; if the 
ſormer, the contract ſtands as it was; if the latter, the 
juitices 'of B. R. may ſend for the fine itſelf, and reverſe 
it, or they may ſend a writ to the treaſurer and cham- 
berlain to take it off the file; befides, ſhould the record 
itſelf be removed and affirmed, it could not be ingroſſed 
for want of a chirographer in B. R. 1 Kol. Abr. 752. 
1 Bendl. 51. Dyer. 89. Godb. 248. 2 Rob. Rep. 233. 


F. N. B. 20. boat | 
If che judges of the Common Pleas, or other judges 
upon a writ of error, will not certify all the record, 
the party that ſues the writ of error may alledge dimi- 
nution of the record, and pray a writ to the juſtices that 
certified the record before, to certify the whole record. 

F.M. £38.84. | ; 

But diminution cannot 
ror brought upon a judgment in any inferior court. 
Sid 40. Yet ſee ira. | 1 

By ſtatute, he that brings writ of error, to reverſe a 
judgment in a ſuperior court, in all caſes after a verdic, 
or In any an of debt, upon bond for payment of money 
only, or on a coutra2, muſt put in good ſureties to pro- 
ſecute bis writ of error with effect, and pay the debt and 
damages if judgment be affirmed: Bat inferior courts, 
as well upon verdicts as other judgments, by default, &c. 


be alledged upon a writ of er- 


have their writs of error allowed without putting in bail, 


they being omitted in the ſtatute. 3 Jac. i. cap. 8. 
If bail be not put in, on the writ of error brought upon 
2 judgment in the courts at e ninſſer, in thoſe caſes 
where bail is required, the writ of error is no ſuper/edeas 
to the execution; though ſuch writ is in being, until a 


* 


out of Chancery. Mad. Caf. 245. 


R 


. volle proſequi is. entered, or jt gment affiemed, G. 
And it is the ſame where inſulbcient bail is 3 oa - 
to put in better bail, or juſtify thoſe put in, which if the 


; Fo 


| plainti® doth not do, execution. is ordered. upon the judg. 


ment, with -a «pn. o6//ante to the . writ: of e 

A plaintiff in error is, in the time appointed by the 
rule for that purpoſe, to certify the record into HB. & 
or the cout will grant a. zolle preſigui on the writ of 
errey. Mich. 22 B. R. A writ of error is a come 
miſſion, it is not an action. But ſee ante, previous to 
the Diviſions. And ſee Divifon v— | 
+ The/court will not let the plaintiff in error quaſh his 
own writ of error; though they may grant leave to dic. 
continue it. 5 Med, 67, If a verdict is ſor a defendant 


ia erer, and judgment is afficmed, coſts are allowed by 
Stat. 3. Hen. 7. t. IO. Seca £ 


dilationis extcutionis. And 
by 4 & 5 das. c. 16. Upon quaſhing, writs. of error, 
for defect or variance from the record, c. the defens 
dant is ta have coſts as if judgment were affirmed, . When 
a writ of error. is not in dilatione executionis, as. where it 
is brought after the execution is executed, the plaintiff 


| ſhall not have damages and coſts, Crs. Jae. 636. 


When a writ of error is brought to. reverſe a judg- 
men in an inferior court, though the record is not cer. 
tified. as it ought, yet execution cannot be ſued; but 
on certificate of the neglect, &c.. a writ of exteutiont ju- 
dicii may be iffued, '-1 Lill. Abr. 526. Upon à writ of 
error, if the clerk below will certify the record wrong, 
action on the caſe lies againſt him; and if he make no 
return, the. plaintiff _may bave. the writ executione Jadicii 


2 


If erroneous judgment be for the defendant in an io- 
ferior court, and it is reverſed in B. R. and the merits 
appear for the plaintiff, he ſhall have judgment; but if 
the merits be againſt the plaintiff, the defendant ſhall have 
new judgment, in like manner as: in the Exchequer 
chamber; for the judges are to reform, as well as to af. 
firm or reverſe. Fare/l. Rep. 2, 3. If a: writ: of error 
to reverſe a judgment be diſcontinued for want of proſe- 
cutionz execution cannot be bad upon the judgment, un- 
til the diſcontinuance is certified from the court where 
diſcontinued. 1 Lil. 518; If a writ of error is brought 
to remoye a record of -a judgment given in C. B. and 
the plaintiff in error leaves the record there, without re- 
moving it before the return of the writ; or in caſe there 
be a longer return-day than is convenient in the writ of 
error, as if it is purchaſed the beginning of Michge/mas 
term, and made returnable in Hillary term ; the court 
may award execution, although the writ of error be de- 


livered. Jenk. Cent. 130, | Dyer 245. ö 


II. In vhat court error is to be brought, 


Erroneous judgments given in the court of B. R. were 
only reformed by the 2 till ſtat. 27 Flix. cap. 8. 
By that ſtatute, a writ of error lies out of the Chancery 
upon all judgments given in the K:ng's Beucb, when the 
ſuit is by bill, (except the King is a party to the ſuit) 
returnable in the Zxcheguer chamber, before the judges of 
the Common Pleas, and Barons of the Exchequer, &c; 
who may examine the errors, and reverſe or affirm the 
judgment; other than for errors, concerning the juriſdic- 
tion of the court, or want of form in writs, pleadings, 
Sc. and after the errors are examined, and judgment af- 
firmed or reverſed, the record is ſent back to the King's 
Bench, to proceed and award execution; but if the ſuit is 
by original writ, or on qui tam, Ic. where the King is 
party, writ of error lies only in parliament. Stat. 
_ | | | 
Not only on reverſing or affirming a judgment, the Ex- 
chequer chamber is to ſend back the record into B. R. 
but alſo if the plaintiff in- the writ of error is nonſuit, 
or if the ſuit is diſcontinued in the court of Exchequer 
chamber, the record ſhall be ſent back: And the court of 
Exchequer ſhall iy coſts and damages to the plaintiff 
in the original action for his delay, Oc. pra i if the 
plaintiff in error was plaintiff in the original action, 
there no coſts can be given. 2 And, 122. 2 Nell. Abr. 


| 


07s | 
"1 Where 


Where a writ of eren devermiipes.in the Rxchequer cham- 
ber, by abatement. dr unc, the judgment is 
not gain in B. R. It A rennen d entered. 1 Sul. 
261. The Excheqer chamber doth net Ard a. ge, 
fac. ad audieny. error; hut notice is given to che parties 
concerned. 1 Vent, 34. en Fan! 1 ; * 29 | 
The court of parliament. is the ſapreme courts where 
,great conſequence, as between the 
werd beard and determined; hence the 

deraier reſort is to the. boule of tords, to which a. writ of 
error lies 3. and therefore, if a writ of error be brought of a 
judgment in the King's into the Exchequer cham- 
ber, NN 
lies of, ſuch jedgment into away and the lords 
may reverſe ſuch ſecond judgment. Show. Parl. Caf, 
24, 110. 1 Vent. 334. Rm. 330. 2 Pen. 99 2 
Leu. 232. EOS Heh? 6d $2 (EET 5 70 | „un. W . 
So'a writ of error lies into parliament upon à .judgs 
ment in B. R. either in a cauſe brought there by-writ 
of error, or originally commenced. there. 1 Rel. Abr. 
he tho' upon a judgment in the King's Bench, ſince 
the 27 Zliz. cap. 8. the party may elect either to bring 
a writ of error in the Exchequer chamber, or in parka» 


_ þ 4 > * 2 
2 7 1 * * * . 


1. 


ncientliy cauſes of 
Aa Regni, 


ment; yet if the cauſe epmmenced in the King's Bench 
by original aurit there lies no writ of error but into 


parliament; alſo if he eleQs to bring error in the Ex- 
chequer chamber, regularly he cannot after bring error 
in parliament upon the firſt judgment. 1 Saund. 340. 
Cartb. 180..S: P, See 2 Rol. Abr. 492. 2 Lev. 232. 
To reverſe a judgment given in the court of Common | 
Pleas, the writ of error is made returnable in the King's: 
Bench, and error is not to be brought in parliament: 
| Though where a writ of error is brought in B. R. upon 
a judgment given in C. B. and the judgment is reverſed 
or affirmed in B. R. the party grieved may have writ of 
error returnable in parliament.” 31 Elix. c. 1. 1 Lill. 
Abr. 519, 521. Erroneous judgment in the court of £x-, 
cheguer, is to be examined by the Lord Chancellor, &c. | 
with ſome of the juſtices, and ſuch other ſage. perſons as, 
they think fit; and if. any error be found, they ſhall cor- 
rect the rolls, and ſend them into the Exchequer, in or- 
der to make execution, c. Stat. 31 Ed. 3. cap. 12» 


No writ of error lies in Banco or Banco Regis, upon a 


judgment given' within the five ports; bur by cuſtom ſuch. 
judgment. is examinable by bill in nature of a writ of er- 
ror coram domino cuftode ſeu gardiano guinpue portuum apud 
curiam ſuam de Shepway. 4 Inſt, 224, 
If a judgment be given in the court of ſtannaries of 
the dutchy of Cornwall, no. writ of error lies upon this, 
in Banco'or'Bants Regis, becauſe it hath not been uled ; 
but of this there may be an appeal to the guardian of 
the ſtannaries, and from him to the Prince; and when 
there is no Prince, to the King's counſel, 1 Rel, Abr. 
745. This muſt, I ſhould think, mean the Privy Council. 
See 4 Tnfl. 230. and 2 Dazv. Abr, 39. 
Upom a judgment given in the Hu/ings in Fes. 
writ of error lies at Sz. Martin's before certain jullices.. 
1 Rel. Abr. 745. 1 Lev. 309. 2 Saund, 253, S. F 
and upon à judgment of the ſaid juſtices, a writ of error 
lies in partiament. See 2 Leon, 107. e 
In 


9 - 


ales, at the Great Seſſions there, a writ" of error, 
lies on er/onal actions to the council of the Marches of 
Wales; and if they give an erroneous judgment, it is 
final, for the ftatute 34 H. 8. c. 26. ordains this writ to 
the council there; and ſince that act, no writ of error 
has been granted of ſuch erroneous judgment; Upon er- 
rors in real or mixed actions in Wales, writ of error lieth 
into the King's Bench. TFenk. Cent. 71. And ſo in per- 
ſonal actions row by 1 V. & M. c 27. n 
In ſome caſes a writ of error lies in the ſame court 
wherein the record is. e ee 
If upon a Jud ava in B. R. there be error in the pro- 
ceſs, or through the default of the clefks, it ſhall be re- 
verſed-in the ſame court by writ of error ſued there before 
the ſame juſtices. F. N. B. 21, Poph. 181, 1 Rol. Abr. 
So if one is indicted of treaſon or felony in B. R. or 
being jiodicted (elſewhere, the indictment is removed in 


and there the judgment is reverſed; yet a it of exyor | 


in B. R. for the reverſal 1 
nit 


ever! ... 3 Inf. , 

Alo. if un errobeous edge id 5 fi Yo Yen 
in B. R. upon an indiament in” 21 eit F er 
my be brought in che Tſamhe:Topity for Tk civit 
esſes brror dee not lie in the ſame Fonrt, fnlefs' for x 
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error in law as fact. 1 Cid ss. | * 
Fut if an ericnedus judgwent be Piven,” abs the or 
lies in the jedgment itſeif, ind not in che procefs, a"WHE 
of error does nor lie in B. R. f fach judgwent. 1 N 
| Ar. 516. YE en FFC n 411 

If à record is removed by wit of d out e 
mon Pleas into the King's Bench, awe writ, of 2757 
for inſufficiency is quaſhed in the King's ach "the in: 
tiff in error may have! a -writ cum v0b7s redes 'But 
ſuch new. writ is not a /uper/edeas in itſelf as the ht writ 
we, and therefore he mult move che court for u Ahn eh,, 
and put in bail thereon. Carib. 368. 09P6. 
So if ſock ſecond writ: be qt aca Tor inſufficitacy 
yet the court will grant a ne or ſecohd writ of errbr c 
rum Vobis ref. As allo h fuperJedi4s on 


2 


bail; for ſuch-ſecond writ being void, is as if tert had 


been none before. Carib. 369; 370. : 
IV. Hi errors are to be HHH tt 
Tue parties, opon the removal of the FecuHll by the 
writ of error, have no day in court given to 10 0 em; 
ſo that if the plaintiff in error delay to fue forth his Jer. fat. 
ad dndiend. errorts, the defendant hath no Way ti cp 
| him, bat by ſuing out a /cire facias quart eeH⏑ẽ . nts, 
Sr. And if thereupon the plaintiff in &+os Ubi” ib 
plead that his errors ate aſſigned, but ſuffer judg ncht 
paſs upon two nibils, no errors afterwards aſſigned ſh 
prevent execution. Carthew's Rep. 41. The Ri. oe a 
audiend errores Is only uſed in B. R. In the Exchequer 
chamber ice is given. It is {aid the ofual präckice bs, 
that the defendant in the writ of error, by cohſent doth” 
voluntarily take notice of the aſſignment of errors, ind 
this cotſent'is! teſtified by his pleading In nulla ef errar. 
and then there is no occaſion for a /cire facias ad audi. 
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| res, according to the ancient practice, is to at's bit” 


ned after a ſcire facias ad dudiend. ertores {art 


2 


n_ the 
for 
felony, errors ſufficient. muſt be certainly alledged inwirit- 
ing, before the writ of error is allowed. Jen Cent 6555 
179. Where a recovery is had, and error brought,“ if i 
the original writ doth not abate by death; but js abate; 
able only, as by entry into the land pending the writ, or 
coverture, acquuition of à dignity, a partial array re 
turned, aid denied, Ec, that ſhould have been pleaded, 
and were not; Theſe ſhall not be aſſigned for errors + 
for they are waived. 9 Rep. 47. 21 H. 6. 29 y 

The, aſſigning general errors is to ſay that the decla- 
ration, Oc. is not ſufficient in law: and that judgment 
was giyen for the plaintiff, where it ought to have ben 
for the defendant: And the errors of 2 judgwent are. 
now to be aſſigned on the record, to appear with-it to 
the put, I 2 2 gt nt bu l od n id the 

If the plaintiff, in error: aſſigus errors in fad, aud e. 
rors in law, which are not affignable together, and the 
defendant in erer pleads: in.nullo eff erratum; this is af 
confeſſion of the error in fad, and the judgment muſt.) 


11019 


<< 
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B. R. and by proceſs of that court he is erroneouſly out- 


be reverſed, for he ſhould have demurred for the dupli- 
4 M city, 


| lewed, und fo refithed; . wit oF ror neh be Brom 


mutter of aty>yet in cribioa] caſes” It leg de well fer an 
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* e 38 i N F * 5% 4. 2 
o if an errer_ in ſuc be well aligned, "is aulle of 
erratum is a confeſſion of it, for the adant ougbt to 
hare joined ine npon it, ſo as to have it tried Dy the 
country. 14. 93» Kam. 59 Becauſe, in ande eff 
erratum is in the nature of a_demarrer, which conſeſſes the 
fact, if well pleaded, or well afgnʒẽ!bt oi) 
_ But if an errer in fad, be ill aſſigned, in nulle off er- 
ratzm is no confeſſion of it; as if it be aſſigned, that ſuch 
a one at the time of the return of the were. was not ſhe- 
riff, and the record be removed into B. R. by certiorari, 
there in zallo eff crratum is no confeſſion of that error, be- 
cauſe the record is not in court, that being no part of the 
record, for the plea is in aul e, erratum in records, Cro. 
Fac. 12, 39, 521. Rm. 231. Cro, Car. 421. 1 Rel. 


Abr. 7 8. | PI 5 d e Haar 

So if the plaintiff in error aſſigns an error in fad, - viz. 
that the defendant, who was an infant, did not appear 
by guardian, but by attorney, and concludes with hoc 


paratus oft werificare, inſtead of concluding to the coun- 
try, as be ought to do, though the defendant in error 


pleads in zullo off crratum; yet it ſhall not amount to 2 
confeſſion, but ſhall be taken only for a dexurrer. Yelv. 


8. 
Y Alſo if an rer in fact, that is not aſſignable, be aſ- 
figned, and in allo eff erratum be pleaded, it is no con- 
feflionz as if it be aſſigned, that ſuch a day there was no 


court of Common Pleas fitting, becauſe that is againſt | 


the record, and in ſuch caſe iz az/lo eff erratumis only a 


demerrer ; ſo if a man ſays he did not appear, and the | 


record ſays he did, in lle eff erratum is no confeſſion, 
but a demurrer, becauſe it is againſt the record. Cya. 
Car. 12, 29, 52. Yelv. 58. Raym. 231. 1 Vent. 252. 
3 Keb. 259. 1 Lev. 76. ) 3 25 

It has been held, that an error in a8 cannot be aſ- 
figned in the Exchequer chamber: Though by ſome au- 
thorities, errors in fad may de aſligned as errors in law. 
2 Med. 194. 2 Nel/. abr. 208. | 

By 30 Car, 2. c. 6. In actions real, perſonal, and 
mixed, the death of either part between verdict and 
judgment, ſhall not be alledged for .. 
It ſeems a general rule, that nothing can be aſſigned 
for error that contradicts the record; for the records of 
the courts of juſtice being things of the greateſt credit, 
cannot be queſtioned but by matters of equal notoriety 
with themſelves ; wherefore, though the matter aſſigned 
for error ſhould be proved by witneſſes of the belt credit, 
yet the judges would not admit of it. 1 Rol. Abr. 


4 * it is, that in a writ of error to reverſe a fine, the 


plaintiff cannot aſſign, that the conu/or died before the 
rifle of the dedimus, becauſe that contradicts the record of 
the conaſance taken by the commiſſioners, which evident- 
ly ſhews that the conuſor was then alive, becauſe they 
took his conuſance after they were armed with the com- 
miſſion, and the dedimus ifſued. Dyer 89. 1 Roll 
Abr. 757. | : Rs a 
V. What defence may be made by a d:ftndant in error. 
The defendant in error may p 
rare, or à releaſe of all ſuits, and theſe pleas, if found 
for him, will for ever bar the plaintiff in error. 1 Kol. 
Ar. 788. 1 22 n gh ba 
- So where by a writ of error the plaintiff ſhall recover, 
or be reſtored to any perſonal thing, as debt, damage, or 
the like,” a releaſe of ail afions perſonal is a good plea ; 
and when land is to to be recovered or reſtored in a writ of 
error, a releaſe of action: real is a good bar; but where 
by a writ of error the plaintiff ſhall ze be reſtored to any 
perſonal or real thing, a releaſe of all actions real or per- 
is no bar. Co. Lit. 288. b. 8 Co. 152, 1 Kol. 
Abr. 788. 2 Rol. Abr. 405. 5 | 
Alſo if a wan loſes in à real action, and he releaſes 
all his right to the land, and ſo where there is a fine levied, 
this ſhall bar him of his writ of error, for no perſon can 
a writ of error to reverſe a judgment that is not in- 


beine 
ticlal to the land, c. for the courts of law will not turn 
out the preſent tenant, unleſs the demandant can make 


lead a releaſe of all er- 


: 
1 a 
| \ 174 
1 e 1 
if} 4 5 
a” 


ont a clear title; poſſeſſion alway? carrying with it the pre 
Sumption of a good title; till tbo'right oubner afears.” I Rol. 
Abr. 74% 789. Dzer gon a. 3 Leo. 36. Cre. Elz. 
| 1 Rol. Abr. 70999. 8 202, {fix 
If che tenant, pending a: precipe” againſt him, aliens 
in fee, and after judgment is given againſt him, and he 
| brings a writ of | error ; this feoffment is not any bar to 
the writ, becauſe he was privy to the judgment after, 1 
: Rol. Abr. 788. rid. 77. 4 1 Rol. Nep. 306. Abs Win \ 
In a writ of error to reverſe à common recovery, it is 
| no good plea, that the plaintiff pending the writ of 6. 
ror hath entered into” part, ſor before the poſſeſſion was 
taken from him, he might have error to reverſe the 
judgment, though not to have reſtitution. 1 Lev. 
4 72. Is rater. 50 6 W (9 #95 3 344451 R 
: Ina ci. fac. againſt'a tertenant, he may plead a releaſe 
of error, though he be not privy to the judgment. 9 H. 6. 
. R. lon wine 6D pI 274; 809 
But the tertenants cannot plead in abatement of the 
writ of error, but only in bar as a releaſe, c. in main- 
tenance of their title. 1 Lev. 72. | 
After in nullo eff erratum pleaded, the party affirms the 
record to be perſed, and he is forecloſed to ſay there is 
error in it: Though the court is not 'reſtrained from exa- 
mining into it. 1 Salt. 270. The judges are not bound 
to ſearch for errors in the record, which were not aſſigned; 
but may if they will; and if they find error they ought to 
reverſe the judgment, Jerk. Cent. 159, 


228888 


* Ox 


VI. Of the judgment to be given on a writ of error. 
A judgment, as being an intire thing, cannot be reverſed 
in part, and ſtand good as. to other part; or be reverſ- 
ed as to one party, and remain good againſt the reſt : 
Though if there be error in awarding execution, the exe- 
cution only ſhall be reverſed, and not the judgment, Hob. 
o. Carth. Rep. 235. If judgment is entered againſt 
joint defendants, when one of them is dead, the judg- 
ment ſhall be reverſed for error as to all of them; for in 
ſach caſe the plaintiff ought to make a ſpecial entry of 
the death of the party, with Nihil ulterins verſus eum fiat, 
and then take judgment only againſt the others, bid. 
149. | | 
ne court of Exchequer chamber have not any autho- 
rity, but to reverſe or affirm the judgment, c. for they 
cannot make execution. C. Elix. 108. But where 
judgment is given ſor the defendant, and the plaintiff 
brings a writ of error; if the judgment is reverſed, the 
court which reverſes the judgment ſhall give judgment for 
the plaintiff, as the other court ought to have done, 
Tele. 117, 118. In the Exchequer chamber, after re- 
verſal of a judgment, &c. in B. R. the court gave judg- 
ment, uod puer. recuperet, fc, but becauſe they wanted 
power to award a writ of inquiry which was neceſſary, 
being on a demurrer, therefore it was ſent back into B. 
R, for the execution of that writ, and thereupon. to give 
final judgment: But if the judgment is againſt the 
plaintiff in B. R. upon a ſpecial verdict, and that judg- 
ment is reverſed in the Exchequer chamber, there being 
no writ of inquiry requiſite, the court of Exchequer cham- 
ber doth not only give judgment of reverſal, but a com- 
pleat judgment for the plaintiff in the action. Carib. 
181. If erroneous judgment be had by conſent of parties, 
it may be reverſed in the Exchequer chamber; for con- 
Jent of parties may not change the lau; but if the con- 
ſent is entered upon and made part of the record, it may 
be good. Hab. 5. Cro. Flix. 664. The reverſal in the 
Exchequer chamber, is res judicala: No writ of error 
lies upon ſuch judgment, except in parliament; and it is 
by fix judges at leaſt, by the ſtatute 17 Flix. c. 8. and 31 
Eliz. c. 1. 3 | | 
When judgment is given ia B. R. for the plaintiff in 

errors, there ſhall be only a judicium revocetur, Wc. en- 
tered with coſts; If for the defendant in errors, that the 
plaintiff ail capiat per breve ſuum de errore, The Chief 
Joſtice of B. R. c. or the eldeſt judge ought to allow a 
writ of error which is in judgment of law a /uper/edeas 
until the errors are examined, and the judgment affirmed 
or reverſed, ' Cro. Fac. 5 34. As a plaintiff having erto- 


Ab. 


neous judgment may reverſe it; and new judgment ha 
e 


de given ſor him: 80 if W reverſed, the 
plaintiff may bring u new action for the ſame cauſe. 1 
Lev. 310. Where a judgment is pleaded in bar of an- 


r s e 


| puniſhable for lifting a"perſdn' ta Won. 64k. raul 
authority to  elIcape. Meer 274. ayer © „ 1753 300s 
Poph. 203. 1 Leon, 30. 5 Oo. 64. 4 Co. 141. Z Cro. 


other action, Ec. and judgment given on that plea; writ | Fac- 280, 289. 2 Bulf. 64, 237, 256, If a ca. /a. iſſue 


of error may be had to reverſe the ſecond judgment. Co. 
Eliz, go3. Jenl. Cent. 259. And debt lies upon a Jeg, 
ment in B. R. after a writ of error brought; which 1s 
only a /uperſedeas' to the execution. 1 Leu. 153. But 
the court will ſtay proceedings in ſuch action on giving 
judgment. 1 3 z 7 ASCE 4296. FOLEY Q OI ENSTD 


In a writ uf ener upon a judgment in reſpaſs againſt | 


ſeveral, if the judgment be erroneous, becauſe one of the 
defendants was within age, and appeared by attorney, 
the judgment ſhall- be reverſed in toto againſt all. 1 Rol. 
Abr. 776. Cro. Jac, 289. S. C. and 303. S. P. adjudged., 
Allen 74. 75. S. C. and S. P. adjudged. Style 121, 125, 
406. an adjudged. iT. $606 £31 6165 S874 25 
By Stat. 5 Geo. 1. . 1 3. it is enacted, That all aurits of 
error, wherein there ſnall be any variance from the original 
record, or other defect, may be amended by the court, 
and made agreeable to the record: And where any ver- 
dict hath been given, in any action, ſuit, c. in any of 
his Majeſty's courts at VWefminſter, or other court of re- 
cord, the judgment thereon ſhall not be ſtayed or reverſed 
for any defect or fault in form or ſubſtance, in any bill, 
- writ, Cc. or for variance in any ſuch writs from the de- 
claration and other proceedings: but this is not to ex- 
tend to any appeal of felony, or proceſs on indictment, 
informations, and appeals. See Judgment. hs 
Erthmiotum, An ancient word for a meeting of the 
neighbourhood to compromiſe. differences among them- 
ſelves; which was cuſtomary in former days; it is men- 
tioned in Leg. Hen. I. c. 57. „e 
Esbzancatura, (from the Fr. efrancher) Cutting off 
branches of boughs in foreſts, & c. Howed. 784. k 


Eſcal dare, To ſcald: Eſcaldare porcos, was one of our | 


ancient renures in ſerjeanty; as appears by the inquiſition 
of the ſerjeancies and knights fees in the 12th and 13th 
years of King John, within the counties of EH and Hert- 
ford. Lib. Rub, Scaccar' MS. 137. fi bY 
. Eſcambio, (derived from the Span. cambier to change) 
Was a licence granted to make over bill of exchange to 
another beyond the ſea; for by the Stat. 5 R. 2. c. 2. No 
merchant ought to exchange or return money beyond ſea, 
without the King's licence, Reg. Orig. 194. See Ex- 
change. 4 CITE 1 MIS * 70 i 
- Eſcape, (eſcapium, from the Fr. e/chapper, i. e. u- 
gere to fly from) Signiſies a violent or privy evaſion out of 
ſome lawful reſtraint; as where a perſon is arreſted or im- 
priſoned, and gets away before delivered by due courſe of 
law. Staundf. P. C. cap. 26, 7. 2 
Eſcapes are either in civil or in criminal caſes. As to 
eſcapes in civil caſes it is to be conſidered, : 


I. Where the party ſhall be ſaid to be legally committed, 
Jo that the ſuffering him to go at large will be adjudged 
an eſcape; and what degree liberty, or going at” 
large, Gall be deemed an eſcape, a, alſo what perſons 
are anſwerable for an eſcaz ee. 
II. Off the difference between voluntary and negligent 
eſcapes, as alſo between' eſcape; on meſne procels and 
execution. ig 1 ννονν 
III. Of the nature of the action to be brought for an 
| eſcape, and of the mauner of laying it. 
IV. Of the party's defence /ued for ibe eſcape, and 
therein of pleading freſh ſults 


I, Of legal commitment, vat ſhall be deemed an eſcape, 
1242 a2 who anſwerable, ne 
It ſeems agreed as a general rule, that wherever a 
ſheriff or other officer hath a perſon in cuſtody, by vir- 
tue of an authority from a court which - bath juriſdiction 
over the matter, that the ſuffering ſuch a perſon to go at 
large is an eſcape, for he cannot judge of the validity of 
the proceſs or other proceedings of ſuch court, and there- 
fore cannot take advantage of arfy errors in them; hence 
the law allows him, in an action of falſe impriſonment, 
to plead ſuch authority, which will excuſe him, though 
it be erroneous ; but if the court has no juriſdiction of the 


party get free, the officer cannot 


{bis bock, the Pilcher hk 
as to charge the marſhal with an eſcape ;, but it ſeems this 


after a year and a day, without ſaing out a /cire facias, 
this error will not excuſe the ſheriff in an eſcape. Cre. 


Cir. 288. Fall. 273. But though a ſheriff may not 
take advantage of an erroneous proceſs; yet he ſfrall 


4a 


Too «ends a 24s br, 2208 EE SDA 
If at the petition of A. and the reſt. of the creditors of 
S. a' commiſſion upon the ſtatute againſt bankrupts is iſ- 
ſued out againſt B. and thereupon the commiſſioners. fit 
and offer interrogatories to C. and he refuſes to be exa- 
| mined, and by them is thereupon committed to priſon, 
and the gavler ſuffers him to eſcape, as the commiſſioners 
had ſufficient authority to commit, and A. was prejudiced 
by the eſcape, he may maintain an action againſt the 
gaoler. 1 Rol. Rep. 85 Moor 834. pl. 1123. S. C. 
"The ſheriff cannot be charged with an eſcape before he 
had the party in au caftody by a legal authority; and 
therefore if an officer, having 4 warrant to arreſt a man, 
ſee him ſhut up in a hovſe, and challenge him as his pri- 
ſoner, but never actually have him in his cuſtody, and the 

e charged with an 


But if J. is arteſted, and in the aZua! cuſtody of the, 
ſheriff, and afterwards another writ is delivered to him at 
the ſuit of J. S. upon the delivery of the writ, A. by con- 
ſtruction of law is immediately in the ſheriff's cuſtody, 
without an actual arreſt; and if he eſcapes, the plain- 
tiff may declare, that he was arreſted by virtue of the 


eſcape, Bro. Eſcape, 42. 


ſecond writ, which is the operation it has by /aw, and 


not according to the us. 5 Co. 89. But where the 
ſheriff, not having actually arreſted a defendant, but ac- 
cepted the undertaking of an attorney to put in bail, Who 
put in bail, and the ſheriff had returned a cepi corpus, 
held per Lord Mansfield at Surry” aſſizes, ſummer 1775. 
in Hog ſon and Akerman, Eſq; that the ſheriff was not li- 
able, upon a writ of 20 eff inventus, on another proceſs, 
to an action, either for an e/cape or a falſe return, or for 
negligence in not taking the defendant, no actual neg- 
ligence being proyed, and the plaintiff was non-ſuited, 
' | Note," the writ returned cpi corpus was a latitat, re- 
turnable three or four days after the other proceſs, which 
ey want” err ( 
If a perſon out upon bail renders himſelf in diſcharge of 
his bail, and a reddit % is entred in the judge's book, 
and a commititur filed in the office, ald the priſoner after- 
wards eſcapes; yet if no notice was given to the marſhal 
of ſuch render, nor no . made of the commitment in 
not be deemed in cuſtody ſo 


matter cannot be in lilted' upon after trial. 1 Salk, 272—3, 
' Vide : p ; «YE PEST 2 Guy | ** tro J ; : 5 15 , mY n paſa * 
1 nth been held, that entring a commizitur upon the, 
roll was not ſufficient to charge the marſhal with any eſ- 
'cape, without proving an actual impriſonment; but that 
proving the party to be actually in priſon, though there 
be no entry made in the marſhal's book (without which 
he pretends he knows not how to take charge of them) is 
 ſaitienc "186; 130; ir BEI EY ITS, 
And now, for the greater ſecurity of creditors, and the 
better to enable them to prove the actual cuſtody, of the 


priſoner, by Srat. 8 &- 9 Wil. 35 np. 27 fee. 9. it is 
. 12255 i 


enacted. That if any one, defiring to charge any per- 
ſon with any action or execution, mall deſire to be in- 


formed by the marſhal or warden, or their reſpective de- 


puties, or by any other keeper of any other priſon, whe. 
ther ſuch perſon be à priſoner” in his cuſtody, or not, the 
ſaid marſhal or warden, or ſuch other keeper, ſhall give 
a true note in writing thereof, to the perſon fo requelting 
the ſame, or to his lawfol attorney, upon demand, at his 
office for that purpoſe, or, in default thereof, ſhall forfeit 
the ſum of 504.” and if fuch marſhal or warden, or their 
reſpective deputy, c. exercifing the ſaid office, or other 
; keeper, Le. of any other 'prif 0 
| writing that ſuch perſon is au actual priſoner in his or 


matter, then all is void, and cenſequently the officer not 


their coftody, every ſach note ſhall-be taken as a ſofficient 


0 ord 2 11 2th, 1 
upon ſuch void | 


of a void proceſs, on which it 1s no eſcape to let a pri- 
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was an original, but that difference was not, in this caſe, | 


on, ſhall give a note in 


evidence, 
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rr ppg ls Fob priſon by, procely of law ja to be kept 
in — ara cuflodia, in 2 to yer them the 
more ſpeedily to pay their debts, and make f jon jo 
their creditors. Plow. 36. . 3 Co. 44>. 2 If. 381. t 
Rel. Abr. 806. 5 

Perſons in the Xng's Bench and Fleet ly priſons, are to bo 
actually detained within the ſaid priſons; and if they 
eſcape, ation of gebt lies againſt che warden, 8 y 
K. 2. c. 12. But now the marſhal or warden, grant the 
liberty of the rules to fuch as 22 thigk Proper: (not 
criminally Fa on proper ſecurity... Keepers of 
thoſe priſons fi ring priſoners 3 upon contempt or 
meſne proceſs, or in execytion, to be out of the rules 
(except on rule of court, 8 is an && 27 and perſons 
conniving at an e/cape ſhall forfeit 500 J. c. by8& 9g 
W. 3. c. 27. And by this ffatute, where any — — in 
execution e/capes, the creditor may have any other new 


execution againſt him. 

By Stat. 5 Aan. c. 9. If any perſon in cntody,. for nor 
performing any decree in Chancery, &c, eſcape, the party 
for Chas the money is decreed may have the ſame reme- 
dy againſt the ſheriff, as if the priſoner had been in cuſtody 
on execution. A priſoner in execution ſhould not be al- 
lowed to go out of the gaol; for if he goes out, though 
he returns again, it is an e/cape. 3 2 43. 44- 2 Inf. 
260, 381. And yet in Landon, by ſpecial cuſtom there, 
in ſome caſes the priſoner may go abroad with his keeper, 
aud it will be no e/cape. Bid. See Hob. 202. Where. 
the Juſtice of the court, and plaintiff i in the ſuit, agree 
that the priſoner ſhall be at liberty, and he go out and 
return at his time; it is no gabe: but this may nat be 
without the ſheriff's conſent, Dyer 275 | 

If a plaintiff by word Ticenſe the Geri to deliver the 
priſoner, no action will lie for this as an eſcape. 27 
H. 8. 24. | 
If there be an eſcape by the plaintiff's conſent, when 
de did not intend it, the law is bard that the debt ſhould | 
be thereby diſcharged; as where one was in execution in 
B. R. and ſome propoſals being made to the plaintiff in 
behalf of the priſoner, ſecing there was ſome likelihood of 
an accommodation, the plaintiff conſented to a meeting 
in a certain place in Landen, and defired the. priſoner . 
might be there, who came accordingly: this was held to be 

an e/cape, with the plaintiff's * and he could * 


after be i 16. execution * bis ſuit for the ſame matter. 
Med. 1 
Fan 50 eſcape to. let à priſoner go 


where the ſheriff , the 5.4 in cuſtody, if it. be 
before the return of the writ: it 1s ſofficient if che officer 
have the party at the return of the writ, c. Moor 299. 
1 Salt. 401, 2 Nel/. 739, 740. Yet it hath been held, 
that where a Babeas corpus is 
into court, if the ſheriff on the way let him go at large in, 
the county or carry him round about 2 great way, e. it 
will be an ape. 1 Md. 116. .* an eſtaße in one. 
place is an gſcape in all places; for a Pr riſaner being once 
:Jcaped, and at large, it ſhall be intended be is confined 
to no place. 1 Lil. 
7 the marßbalſaa to priſon, where an e/cape in law of all 


the priſoners there. See Style 37 . 
If a woman, warden of. the priſon, marries ber 
2 88 or if a ſheriff, Ac. marries a woman in execu- 


tion with him, in either ak will be deemed. an eſcape, | 
. hoy 7 & rwo perfons, and bach 
a man J ent » inſt two 955 3 
are taken in . if 12 ſheriff 2 per ove of them, 
to eſcape, be ſhall be anſwerable for the whole debt, 
tho ogh be hath one of them ſtill in coſtody, 1 Rel. Abr. 
810. 21 in an action on the caſe, tried before Lord Man/- 
feld, in Szrry, for an eſcape of one, of two defendants, 


under very fayourable circumſtances for the officer, bis, 
Lordlhip left it to the jury, whether they would 4ind the 


a » 


Rm: ? 1 the; Seat. 8 £8 9#5, FRF 


|| Fleet the * day, aud the- plaintiff afterwards proceeds 
to final judgment againſt him, yet the action lies aga 


granted to bring a perſon. | 


Abr. 537. Committing the marſhal 


E s 
e of plajneiFe debt, in damages, of only half; and 


und only half, tp, the Gt of:.ev 
except the plaigtiff. --- 7 ay cog 
ne: 8. 1 5 4s 1 


. eee 
or ue deputy or de ui, or) other 
| en or keepers of..any.; other priſon or ee ſhall, 

ter one days notice in writing given ſor that purpoſe, | 
refuſe to ſhew. any ner committed in execution to the 
cteditor, at whoſe ſuit ſuch priſoner was committed or 
charged, or to his attorney, orory ack-rifulal hall be 
— + <_gee mumbai at N ew} 

With reſpef to the perſon Fa ur yoo an eſcape, | 

12 civil ation the ſheriff is to anſwer. tor the <P} 
his bailif ; as tbe bailiff is ſor, that of his ſervant: and 
action on the caſe lies againſt the ſheriff ſor an eſcape upon. 
meſae proceſs, btcau/e the plaintiff is prejudiced. in bis uit 
by it. Cre. lin. 623, 628. 1 Dev. Abr. 183. See, 
alſo Cro. Jac. 419. Dyer 241. See Mi. Pri. 59, 60. 
Where a perſon is io euſſady on meſue proceſs, and being 
outlawed after judgment at the ſuit of another, the judg.. 
ment creditor brings a warrant on & capias wHlagatum, and 
delivers it to the ſheriff's officer, who hath him in cuſtody; 
if the officer afterwards. permits the perſon to eſcape, 
though he refuſe to 'execute the warrant, the puck 13 
chargeable in action on the caſe. 5 Rep. 89. 
Where one has the euſtody of a gaol of freehold or in- 
heritance, and commits it to another perſon, who is in- 
ſafficient, the ſuperior is anſwerable for all eſcapes ſuffered 
by his inferior ; but if the inferior be ſufficient, the action 
ſhould be brought againſt him, and not againſt the ſupe- 
rior. See 9 Co. 98. 2 Jen. G0. 2 Lev. 158. 1 GH 
314. 2 Med. 119. 4 Rep. 98. © 

Alſo by the Stat, 8 & g V. 3. cap. 27. feat. 11. it is 
enacted, that the offices of marſhal of the King's Bench 
priſon and warden of the Fleet, ſhall be executed by the 
ſeveral perſons to whom the inheritance of the priſons, 
priſon-houſes, &c, of the ſaid priſons, or either of them, 
ſhall then belong reſpectively, in his or. their reſpective 8 
proper perſon, S5 or by their ſufficient deputies; for 
which deputies, and for all forſeitures, eſcapes, and other 
miſdemeanors in tbeir offices by ſuch deputies permitted, 
Sc. the ſaid perſon in whom the aforeſaid inheritances 
reſpeRively are, ſhall be anſwerable.; and the profits and 
inheritances of the ſaid offices ſhall 'be ſequeſtered, &c., 
to make ſatisfation for ſueh forfeitures, eſcapes; e. re- 
ſpectively, as if permitted, Cc. by the perſons them- 
| ſelves, in whom the . n of the ſaid pri- 
ſons ſhall then be.” 

A priſoner eſcapes out of the Kings Bach or r Marſbal. ä 
fea, or the Fleet; the keeper of the priſon out of which he 
eſcaped is to be charged with it; but if che eſcape be 


| whol 


from either of the Counters, the aQtion muſt be brought 
againſt the ſheriffs of London. Dyer 278. 3 Rep. 52. 


Addon of eſcape againſt. 1 * warden of the Fleet for an 
eſcape upon me/ne proceſs 3; the: priſoner returns to the 


inſt 


the warden.  Rawvenferoft v. Eyles, Ey. Miſſ. Rep. par. 
2. f. 294. In an eſcape upon meſne proceſs out of the 
borough court, brought in B. R. againſt the bailiff thereof, 
the defendant ſhall not take advantage in B. R. of any 
error in the Nen below, 1d. Bull v. Steward,” . 1. 
fe. 255. 
Adtion of eſcape will vot lie againſt the, executor or 
, adminiſtrator of a ſheriff, c. for an eſcape, becauſe it 
wes. fer/anal, and inoritur cum perſonas! buy it may be 
E if there be a judgment recovered againſt the 


ſheriff hefore he died. Dyer 322. 
If there are two ſheriffs of the ſame place, and an 


ation of eſcape is broughe againſt them both, if one of 
them dies, yet the writ all a not abate; for! it being in 
nature of a-treſpaſs, and merely perſonal, the Ke can 
only have remedy againſt the . Cro. 625. 
But the death ſhould: be ſuggeſled. — . z. c. 11. 
ſect. 7. The death of one bplaintif or defendant, where 
the action will ſurvive ro, or again the ſurvivor, ſhall. 


1 i 


not abate the ſuit, | But wp death' wer 15 — on 


the roll. 
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ſpe 2 7 apon the esſe. 2 Inf, 


An old meriff -omiti» turnioꝶ over u ptiſonet in,.execu- | execution, but by f 1 
tion to tlie new ſheriff, it is ſaid to be an g/cape; ſo, where | 382. 1 Show . "vi 
there are'twoexecutions againſt a man, and in the in- But now, by an equitabl: 1 "nn 
denture of turning over mention is _ but of one, Cc. a; : 1. Am of debt 8 given {18 
4 9177.4 Sed qu." as to this point? JI | OY the t iet, Bw Cap, 12. AGAIN. 's 1 ia 
nnn r all gaolers and keepers of prifons, J 
II. OF the” a eme, negligent wo ANA | 8 {ems see Rg 1 oor 1 
eſcapes, and alſe betauten eſcapes on me ne proceſs eis 414 C W Allien ati Toa | [0 
a 2 1 7 Ci / err pl. | The plaiotif, at his election, may maintain either an "= 
| There are two. kinds of eſcapes; -woluntary.and neg/i- | action upon; the caſo, or dull, for an eſcape in ex/rarion, WW 
gent: Vuluntary, is When one arreſts another for felony, Cre. Zace, 361, 533, 619½ r Dyer 218, 3. 9 
or other crime, and lets him go by conſent; in which | See.1 Je, 14. 1 81%. 304+ S., C. , eee Wl 
caſe the party that permits zhe 3/cape is eſteemed gailty of | IA priſoner in cuſtody Lie a capias atlagatum is ſuf- "8 
the crime committed, and muſt anſwer for it: 'Nezligent | tered. to eleape, the plaintiff may either maintain an ac- 1 
forts bs Whey "tine 1s abivila d, and afterwards eſcapes | tion gui tam againſt the nan YH action of debt | ws 
againſt the will of him that arreſted him, or had him in againſt him ig his own tight, _C 0, Jace. 361, $33, 619. WH 
cuſtody; and is not purſued by freſh ſuit, and taken | Cro- SAGE ok » "Hl 
again before the party 5 70 hath loſt fight of him.] An action of eſcape is not a local ation; and therefore bl 
Cromp. Jufl. 36. And for thele negligent eſcapes," the | if one eſcape. out of the Mar/ba, ca, which is in Surry, 178 
gaoler, c. is to be fined. One negligent eſcape will | the ation may be laid in Midd/e/ex. Dyer 278. . See 1 
not amdunt to a forfeiture of à gaoler's: office,” as one 1 Js. 1165 1 Sid. 364. S. CG. e Fat 7 
voluntary one will; but many negligent eſcapes will do | It is uſual now, on an eſcape on meſne proce/e, to declare 1 
it: and the fine for ſuffering a negligent eſcape of a per- againſt the ſheriff, Oc. in caſe, on erccul ion, in debt. Wi 
ſon attainted, was by the Common law of courſe 100 J. ee | ys A ir >, Wit 
and in other caſes at the diſcretion of the court. 3 L. Ats the manner of laying the adioen. Wl 
288. * Lev. 81. Fry ah, ; * 5 4 5 9 S2 N "up In this action it is not neceſſary to ſet forth. all the for- 1 1 
If any priſoner eſcapes. who was in execution, his | malities required by law in other caſes, | Cro. Eliz. 877. 4B 
creditors may retake him by cap. ad /atisfac. or bring ac- | See 2 Show, 418. e ee e e ee Ll 
tion of debt on the judgment, of a /cire facias againſt him, | Therefore, if upon a judgment obtained by the teſtator, Ut 
Oe. i Vent. 269. 3 Salk. 160. And ſee 8 g V. 3. | the executor. brings a /ſcire facias, and has 3 1 
c. 27. If a man eſcapes, with the conſent of the gaoler r as a capias ad ſatisfac. iſſues, and B. 1s arreſted, bl. 
in a civil caſe, he cannot retake him. 3 Rep. 32. This | and ſuffered to eſcape, the, plaintiff, in an action againſt 1 
muſt mean on an eſcape warrant, but cannot mean that the | the ſneriff for this eſcape, may declare briefly upon the 1 
plaintiff, if he thinks proper, is barred from ſuing forth | judgment in the ſcire facial, without ſhewing the gradual it 
a new execution. For tho” the ſheriff is highly culpable, | proceedings at length, as is uſually done in an a ion of 1 
yet the defendant is not, with reſpect to the plaintiff, leſs 2 pga. a judgment. Carib. 148, 149. 3 Mod. i 
culpable, The eſcape as to him is tortious, See in con- 324. §. Afr iher / "of 5 5 opt 4 ovhec ag Care 1 
firmation of my opinion. 1 Vent. J. J Ss if a defendant is arreſted on a /pecial capiar, founded 3 
If the plaintiff permit the priſoger to eſcape, he cannot on an original returnable in B. R. in action for his eſcape, 11 
afterwards retake bim; and if the body and goods, Fe. it is not neceſſary to ſet forth the. original. 'M 
of a conuſor are taken in execution upon a ſtatute-mer-|| If the plaintiff declares that he ſued out 2 writ of exe- 4 
chant, if the conuſee agree that he ſhall go at large, it is | cution againſt J. S. without ſetting forth any judgment, 'Þ! 
a diſcharge of the whole execution, and the conuſor ſhall | and that the defendant ſuffered. him to eſcape; this is an 1 
have his e it is otherwiſe if the ſheriff had per- incurable fault; for by this means he loſt the benefit of E | 
mitted him to eſcape, the execution on the lands would | pleading nul tiel record, which he might do if the plaintiff Ui 
not be diſcharged. 2 Nel/. Abr. 73 777. + | had fer forth the judgment. 1 Saand. 37—38. 1 Lev. i 
A difference is to be obſerved between permiſſive and | 191...and. 1 Sid. 306. $.C © © © 4 
negligent eſcapes, with reſpe# lo the ſheriff; for if a ſhe- | If, A. recoyers againſt B. as executor, and has him 1 
Tiff ſuffer a priſoner voluntarily to go at large, the ſheriff | in execution, and the ſheriff. ſuffers him to efcape, the pt 
cannot retake him even upon freſh ſuit; and if he does, the |. ation. muſt. be brought as executor in the net only, FW 
priſoner may have an action of treſpaſs againſt him; Car. and not in the deber and detinet. 1 Lutw. 893. Comb. vu 
If the marſhal: of the King's Bench, or warden of the | . if the plaintiff declares, that the priſoner was com- 38 ; 
Fleet, or any other who hath the keeping of priſons in |. mitted, and eſcaped, but does not ſay, Prout 1 vue 1 
fee, ſuffer a voluntary eſcape, it is a forfeiture of the recordum;. yet upon a general demurrer this ſhall be good; i 
office. 3 Mod. 146. Carter 212. And there is likewiſe | for the giſt of the action was the eſcape, and the commit- 1 
a farther penalty of 500 J. added by 8&9 . z. c. 27. ment only inducement. 2 Salk. 565. 5 Med. 8. S. C. 8 
| above-mentioned. a te the nenn x r i WE i. 9 
There is this difference between an eſcape on ng, pro- | If in eſcape the plaintiff declares, that he had J. S. 1 
ceſs and execution; if che ſheriff arreſt a perſon on mgſae |. and his wife in execution, and that the defendant ſuffered up 
' proce/5, and he is reſcued by F. S. he may return the them to. eſcape, and the jury find ſpecially, that the huſ- "= 
reſcue, and ſuch return is good, and no action of eſcape band only was taken in execution (it being for a debt El 
lies againſt him after ſuch return; but the court will iſſue due from the wife before coverture) and that he eſcaped; 30 
proceſs againſt ſuch reſcues, or fine him; for in this cafe, | this. is ſufficient, and the plaintiff ſhall have judgment ; 1 
though the ſheriff may, yet he is not obliged. to raiſe the for the ſubſlance of the iſſue is found, though not pur- 1 
pofſe comitatus 1 Rol. Abr. 807. 1 Jon. 20%. 1 Rol. | ſuant to the declaration. 1 Sid. 55. J 
. Rop. 388. Len $8755 15 nun ling ns organ tl 7 So in an action, on the cale for the eſcape of A4. where 
But after judgment on a capias ad ſatisfaciendum, the | the jury found that A. was taken by J. S. the former 
| ſheriff cannot return à reſcue, for in ſuch caſe the ſheriff is | ſherif, and not by the defendant, the preſent ſheriff; 
obliged to raiſe the poſſe comitatus, if needful, and there- | buͤt finding. that he was legally in his cuſtody, and that 
fore, if he return a reſcue, -an-a&ion of eſcape. lies, or a | he ſuffered him to eſcape, the plaintiff had judgment. 
new capias, for the return of an jneffectual execution is | Cro. Fac, 3800 , OI In 
as none. 1 Kol, Abr. 807. Cre. Car. 240, 255. 8 Co. | By the Stat. 8 F g. V. 3. cap. 27. /e2. 12. it is 
42. See Ni, Pri. 59, 60. And 6 Rep. 51. Cro. Eliz, | enacted,..* That it ſhall be lawful N ede having 
868. Fee Is»cauſe of action againſt the warden of the Fleet priſon, upon 
| AO one es N 0 8 bill filed in the courts of Common Pleas or Exchequer 
III. Of ehe nature of the action to be brought for an eſcape, | againſt the warden, and a rule being given to plead "there- 
nad the manner © laying it. | to to be out eight days at moſt after filing ſuch bill; to 
At Common law the plaintift had no remedy againſt the | ſign judgment againſt the warden, unleſs he plead to the 
- iieriff for an eſcape, whether upon meſne proceſs, or in | bill within three days after ſuchrule is out,® EO 
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F +> hs whereof the 
EX( kit, 55 bo 


K broke by rebels 4 
is 325 dot ut 

againſt * "Ee 
ru froin 8 5 


tem be ke, . n 
wall Be deln a ck in execution fill. 3 Rep. 44. 
gw" +, For. 144+ 1 Rot. Abr. 808. And 
the. is to anſwer ihe debt and dam for 
has eſcape,. he Wall have bis counter-rlthedy's inſt the 
273 eſcaping; Ln may take bim at any tithe and place, 
* be hath farisfied the n+ as much 
8 dee or he may br bin by action 
priſover, and fo relle re himſelf. 
2. 01 15 "op 
5 17755 formerly held Ke -the ſheriff; Err. mi bt give 
fold uit in evidence, and need not. Have | ple ded it. 
ed. 116. 1 Sid. 13. 
But now, by the 8 & 1 84 5 I 6. f h 
enacted, % That no retal & pm mall be 
given in evidence, unleſs the Sms be ſpecially pleaded, 
nor ſhall | any ſpecial plea be allowed, anſeſs be firſt 
made in writing by the defendant, and filed in the proper 
office of the reſpeRive courts, that the priſoner for whoſe | 
any ſuch action is brought, did, without bis conſent, | 
or knowledge, make ſuch eſcape; and if ſuch affi- 
— ball at any time afterwards appear to be falſe, and | 
the defendant ſhall be convicted thereof er By due courſe of | 
law, he ſhall forfeit the ſum of 5001.” See Sheriff. 
| eee is Sn ah, — 
been 1s * > enquired, | 
Ws What fall be deemed an cheipe, ant hon it Galle 
adjudged Voluntary, end where negligen 
Il. Where the Priſoner may be. an 25 er 4 eſcape, | 
and where the e & is exiyſed by b a retaking ; : 
er by killing the priſoner, if be cannot be retaken. 
III. Hu the officer 2 eſcape is to be dige, 
. end ile eſcape 10 Ya and adju ged. 
IV. Of the. 782i of voluntary ard | ne; epligent 


eſcapes, oa of perſons — and «ting , ro | 


3 What foall be deemed an 80 and whore it Pal be 
.__-, adjudged voluntary, and where negligent, 
3 man matt be committed to priſon by lawful mittimas, 
or breach of priſon and efcaping is not felony. If 2 
party is committed for treaſon, to break priſon and eſcape 
is but felony; but if a priſoner let out traitors, it will 
be treaſon. af C. 109. 2 IH. 590. Where one is 
impriſoned. for pe ee or Killing a man /e di- 

endende, Sc. 2K priſon and eſcape is not felony ; 
and if 2 priſon be 5, on fire, not by the privity of | 
the priſoner, he may reak priſon for the fly of his 
life, 2 aft. 590. A gaoler refuſing to receive a perſon 


22 by the conſtable for felony, whereby he is let go, | 
= of an e z. bur there muſt be an actual arreſt, 


S 
S and the ar + per nd on e 
Fur. Coron. 224. Bro. Eſea, 23, 28. If a private per- 
arreft another for ſuſpicion of felony, he is to deliver 
bim to a public officer, who ought to have the e 
_ cf him; for if he let bim ge, it will be an eſcape, ' 
138. And if no officer will receive him, be 16 10 


deliver him to the townſhip here arreſted ; or get him 
A. 2 meer private man, knows" B. to have committed 


FP? 
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25 


ill him in Dan a. 
he never Kt fight of him, and could not otherwiſe take 


felony, and thereupon arreſts * he is law fully in cuſtody | 


* 


m1 8 0 


of 4 antll h be di deliveri lig 16-6 
ſtudle or common Sn tg a 


ſuffers" ſuch perſon to eſcnpe, b he were no officer, 
nor B."indiaed; it is fſebny in , But ir in ocheruiſe if 
he never takes him nor jade af and lets h 1 


NE $94 RG er their feffions 
powered to of eſcapes of perſons arreſted, 

av impriſoned for ye" "Stat; * R. 5 ow 5 "yy * 5 5 
A to thi geo viz. Where ſuch eſe in te" be 
Ba 8 ; and where  ecae WOO 
There « be no doubs ; but that where-ever ad officer, 
who. hath the cuſlod) priſoner, charged with and 


uilty of & capital W # doth knowiogly give him his 
with 2 intent td fave him, Aae 1 his trial 
or execution, he is vilty. of a voluntary eſcape, and 
by involved i in the guilt of the ſame crime of which 
iſoner was guilty and ſtood. ch 2 with. And it 
ſeems to be the . of Sir Matthew Hale, that in 
ſome. caſes an officer may be adjudged guilty of ſuch 
eſcape, who bath not ſuch intent, but only means to give 
his priſoner that liberty which by the law he. hack no co- 
lour of right to give him. 
Thus, to bail a perſon not bailable by law is a negli. 
t eſcape. Plovd. 476. And it is ſaid that the crime 
is equal in a juſtice o * for taking a felon out of - 


| priſon, without bail; or ſuffering him to go at large 


without commitment, "Eo. where the offender confeſſeth 
the felony, as it is in the caſe of a gaoler's permitting an 
eſcape. 382. 

If the eaoler ſo cloſely purſue the priſoner, who flies 
from him, * he retake him without loling fight of him, 


the law looks on the priſoner ſo far in his power all the 
time, as not to adjudge ſuch a flight to amount at all to 
an N but if the gaoler once loſe fight of the pri- 

J aſterwards retake bim, he ſeems. in fRtrifineſs 


fo 
1 guilty of an 45115 and a fortiori therefore, if he 
is in like manner guilty, tho? 


him, not — 1 becauſe the Kin loſes the benefit he 

ht have bad from the attainder of the priſoner, by 
| the forfeiture of his goods, tc. but alſo becauſe the 
blic juſtice is not ſo well ſatisfied by the killing him 
* an ee manner. 2 e 130. See 
. V. 2. | 


TL Where the fiber may y be retaken after an RUG and 
avbere the eſcape 10 Feenſed by fach 'a retaking, or 
killing the priſoner if be cannot be retaken. 2 . 


11 ſeems to be clearly as by all the books, that e an 
officer making a freſh purſuit after a priſoner, who hath 


+ 


| eleaped through his negligence, may retake him at any 


time aſter, ws Fun he find him in the ſame or in a dif- 


"ferent county, And it is ſaid generally in ſome books, 
"that an officer who hath negligently ſuffered a priſoner to 


eſcape, may retake him where-ever he finds him, without 
mentioning. any freſh purſuit; and indeed, ſince the li- 
"berly gained "by the priſoner is wholly owing to his own 
wrong, there ſeems to be no reaſon he e ſhould take any 
manner of advantage from it. But where /a gaoler hath 
voluntarily ſuffered a priſoner to eſcape, it is ſaid by ſome, 
that he can no more juſtify the retaking him, than if he 
had never had him in cuſtody before, ' becauſe by his own 
free conſent he hath admitted, that * hath nothing to do 
with him. 

Where-ever a iſoner, by the negligence of his keeper, 
gets fo far out of his power that the keeper loſes ſight of 
him, the keeper is finable at the diſcretion of the court, 
" notwithſtanding” be retodk him immediately after; for it 
ſeems agreed, that this is to be adjudged a negligent 
eſcape, which implies an offence, and conſequently that it 
"muſt be paniſhable. It is true indeed, that in an action 
"againſt a gaoler, for 2 — arreſted in a civil action 

to eſcape, it is a good excuſe for the gaoler, that, before 
the attion brought, he took the . — upon frefb ſuit, 
vhich is well maintained by ſhewing that he purſued him 
| jmmediately after notice of the eſcape, thoogh it were 
ſome kbur# after it; and rerook him; but it does not from 


hence follow, that the like excuſc vill ſerve for * . | 
igen 
. 


* i 


5 
ligent ** 1 e le 2 x. 
| el the puhlig, bnt the other i o 8. 1 mag 


to the party; neither will it be an 1906 the, 


ficer, to be Expoſed to ſuch _puni ES — 5 


diſcretion, ſhall think fit to impoſe th e 1 

ligent * of a criminal, as it won Fe to be 150 

an action of " elgape, for ſuffering * wy 0 75 

in a civil. Action, to oſcape; re fn form 

| the court, would moderate his fine according ta the He: 
cumtances of the whole matter, and would cert: aply. mi 
tigate, if not wholly excuſe it, if he Pune Pee 805 * 
taken all reaſonable care: but in the other ca ſe, 1 
ſhould be liable to.an action, his iran would, not lis ie 
in the diſcretion of the cou t⸗ but he would gund to 
pay the whole debt, for which the part was in cuſtody,. 
if the eſcape : ſhould be adjudged again bim. However, 

it is rele. that it will be no adyantag e 2 0.5 5 gaoler to 
retake his priſoner, after be has berg 3 55 r (he. eſcape 
as hath been ſhewn in the precede & . 


clear, that he cannot excuſe Fiwfelk 
in the purſuit, though he could not po 
but muſt, in ſuch caſe, be contented 5 
fine as his W t mall * to 
P. C. 132. | 
III. With regard to the kweiament 7 an FUE? auhe- 
ther ſuch eſcape be negligent or yoluntary. . . 
that. the party 


ſerve. 2 Le 


The indiament muſt exprels ly, w1 
was aQually in the defendant's y for a crim 
action, or commitment for it; an Avg it is not ſuf- 
ficient to ſay, that he was in the defendant's cuſtody, 
and charged with ſuch a crime; for that a perſon in 
cuſtody may be ſo charged, and yet nat be in cuſtody by 
reaſon of ſuch charge; and it ſeems alſo, that every ſuch 
indictment muſt expreſsly ſhew that the priſoner went at 
large. Alſo it ſeems neceſſary, to ſhew the time when 
the offence was committed, for which the party was in 

cuſtody, not only that it may appear, that it was prior 
to the eſcape, but alſo that it was ſubſequent to the laſt 
general pardon, Alſo it ſeems clear, that every indict- 
ment for a voluntary eſcape muſt alledge that the 
fendant felonice & voluntarie A. B. ad largum ire, emi/it ; 5 
and mult alſo ſhew the ſpecies of the crime for which the 


party was impriſoned ; for it is not ſufficient 10 Gay in | £x : 


general, that he was in cuſtody for felony, &c. 

The crime of the priſoner eſcaping, for which the 
gaoler js anſwerable, muſt be ſych as it was at the time 
of the eſcape; as where a perſon is committed for dan- 
| Shs wounding another, it is treſpaſs .o nly „ and.1 ot 

lony, till. the party wounded i is dead: and he bo ſuf⸗ 
fers another to eſcape who was in cuſtody for felony, gan- 
not be arraigned for ſuch eſcape as for felony, . until the 
Principal is artainted, but he may be indicted - .trjed 
for miſpriſion before the attainder of the, princ And 
in high treaſon it is ſaid the eſcape is ane 7 pu- 
niſhable, whether the party eſcaping be ever;convitted or 
not, 2 Haw 135. : 


In reſde& to the m 


nner of trying e/capes. 
Where perſons, being We in à court a record, are 

committed to priſon. 1810 court, the keeper of t 5 
gaol is bound to have 12 always ready, whenever the 
court ſhall, demand them of him; and if he ſhall fa il to 
produce them at ſuch demand, the court will 40 bim 
guilty of an eſcape, without any farther inquiry, unleſ⸗ 
he have ſome reaſonable matter to alledge in his,excuſe; ; 
as. that the priſon was-ſet on fire, or broke open by. enemies, 
Se. for he ſhall be concluded, by the record, of the com- 


mitment, to deny that the priſoners were in his cuſtogy. 


2.Hawk, P. C. 133. 

As to other priſoners who are not ſo committed, but 
are in the cuſtody of a gaoler, ſheriff, ;conſtab)e, or other 
perſon, by apy. other, means, whatſoever, it. 
that the perſon who has them in euſtody ĩ 


until it be preſented: ſor by Stat. Weſt. 1. c. 3 
Vied by the ſheriff, nor, by any qther, 


thief, or. felon, until it it, be judged for r.an e 4 the 
juſtices in 56 and; that .he, who does other val el | 
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{cems, agreed, 
1s in no caſe. 
puniſhable for their eſcape, except in ſome ſpecial;caſes, 

t. 16 
enacted that Nothing be. demanded nor taken, 72 le- 
for the 5 890 1 a 
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| the eſcape of thieves 3 Go 460 th * of fe- 
logs, and of fugitives, a and alſo eſcapes of les ; con 4 
ont of their ordingry's "priſon, 7 thence! | 
j Flore any of the King's Jullices, . dall i d 
from tine ro time, 5s they Mall fall, as well of the time 
palt a8 time to come.” Bx which it ** hat met. 
that pet 1 as well as "thoſe eyre, may take. 
arne! of eſcapes; and it is certain, that jullices * 


wer, "may puniſh juſtices of peace for a negligent 
in 21 15 Perſons to. bail, who are n Bn: 
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W it 18 ; farther 9 by Stat. 1 Rich. 3. cap. 3. 


arreſted and impriſoned for felony.” 
| "" Whers-eyer an eſcape is finable, the | 
it is traverſable; but where the 8. 
only, there the preſentment is of i 
1 RET reckoned amon 


reſent nent of 
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- Such eſcape amounts to the ſame kind of crime, andi is | 
puniſhable i in the ſame degree, as che offence of Which 
and for which he was'in cuſtody, 


» | bus pon lex; and this diſtinction ſeems to be 1 yell ; 
ate by th by i the old books, | '2 Hawk. PC. 134-. | Ll 
S 2 niſhment of volunt: a nn ent "od 
4 A of per perſons aiding 25 Faß "is 7205 x | 
N eſeapes; and firſs 4 as to the Puniſhment of vo lun ar) 1 
eſeapes. mtu 1 
| | 


the party was guilty, 


whether it he treaſon, felony, 'or treſpaſs; and whether 
the perſon eſcaping \ why uli) committed to ſome goal, 


or under an arreſt. only, and not committed ; and whe- 
2 he were attainted, or Kind ecuſed of ſack? crime, 
W bd rig to be no 


8 nr x 
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— on an 19 Þ of death, 
qe the Jar pu and day be paſſed, to e 


4 the deceaſed, an TY g their Fe: — a 
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e ſame männer as Be he were W To 
alt 13 d to ſuch cuſtody, for that the we 7 is 
in both A. of the very ſame 1 ill N ** 


phlic; and there ſeems to be no reaſon 
ul * uld have . our than ari at, 4 894 
on, bu | 


that for no other 12 C uſe D 
one. 2 Haul. P. C. 134. wu be jb. Hora 
Alſo if the warrant of a commitment do Nine Ex 
ſeems, TE 
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expreſsly the party with treaſon or * felony, 

you W yp be not ftri rue ye J 

that it may be Robe argued, That the; ! 

* eſcape, * 2 much puniſhable as if 11 15 we 
.perfe&ly ri 2 Hawk. P. n * 
1 1 5 [ offer capitally for * a > of 2 fo 

chat a principal gaoler is only finable for a voldntity 


eſcape ſylbered, by his deputy. 2 | Hawk. P. C 4 91 . ge 


He to negligent eſcapes. 

Whoever de facto occupies the office of hs is Viable 
to anſwer 66 uch an eſcape; _ and that it us no way A- 
terial wheth er bis title to the office de legal or n0t, 
.2 Ha wh. P. C. 135. A ſheriff is as mu h Te 155 92 
4 for an eſcape ſuffered by his bailiff, 
actually ſuffered it himſelf, and the court 467 
either the ig or bailiff for ſuch an eſcape;. x it 
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deputy gaoler. be not ſufficient o anſwel 
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gars in, the office, it is not a 
4 is liable 5 be puniſhed, 2 F. c. i35. TG 
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ment, or preſentment, of a_ negligent eſcape of a crimi- 
nal aQually in his cuſtody, 
ad 6d be 


marſhals ſuffer by their aſſent ſuch priſoners to eſcape, - 


© ſuſpeRion of bigh trea 
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of the gaoler”s office, as dne Welnsfecy dhe will; Yet if a, || 


zoler ſoſſer mm negligent eſcapes, it is ſaid, that he 
N 


y its diſcretion,” 2 Haw, F. C. 136, 


Where-ever a perſon 1s found. guilty, upon an ieder. 


he ought do de condemned in 
a ain to be paid to the King, which ſeems molt 

, rly to be call a fine. * a0 | : ws . 1 f 4 1 
*It_ hath been holden, that a negligent ele pe 


9 


"It | | may be 
ardoned by the King before it bappens, bat that a we. 
Fewer one crane B be. pardoned.” f Hawk. PG. 
"ry it ſeems by the Common law, the penalty for 
ſuffering the negligent eſcape of a perſon attainted, 
was of courſe 1007. and for ſuffering” ſuch eſcape. of 
a perſon indicted, and not attainted, Was 5 J. but if 
the perſon eſcaping were neither attainted nor indict- 
ed, jt ſeems that it was left to the diſcretion of the 
court to afſeſs ſuch a reaſonable forfeiture as ſhould ſeem 
proper; and if the party had twice eſcaped, it ſeems, 
that the -penalties above mentioned were of courſe to be 


doubled; yet it ſeems, that the forfeiture was to be no | 
Warrant, c. from any but an officer; not from the 


greater for ſuffering. a priſoner, committed on two ſeve- 
ral accuſations, to eſcape, than if he had been committed 
but on one. 2 Hawk. P. C. 136. | 8 


As to the manner offences of this kind are pubilhable 


by ſtatute, it is recited, by 5 Ed. 3. cb. $. * That per- 
ſons indicted of felonies in times paſt, had removed the 
indictments before the King and there yielded them- 
ſelves, and by the marſhals of the King's Bench had 
been incontinently let to bail, and after had done many 
evil deeds, c. And thereupon it is enacted, ** That 
if any ſuch priſoner be found wandering out of priſon, 
by bail, or without bail, and that he be found at the 
King's ſuit, or at the ſuit'of the party, the marſhal which 
hall be found thereof guilty, ſhall have half a year's 
impriſonment, and be ranſomed at the King's will; and 
the juſtices ſhall thereof make inquiry when they ſee 
time; and as to the marſhals, it ſhall be done within the 
verge that which reaſon will. And in caſe that the 


they ſhall be at law, as before the time of the ſtatute 
they had been. And the King intendeth not by this ſta- 
tute to loſe the eſcape, where he ought to have the 
ſame.” FF 
Alſo it is enacted by 19 H. 7. c. 10. That every 
ſheriff have the cuſtody of the King's common gaols, 
during the time of his office, except al goals whereof any 
perſon or perſons have the keeping of eſtate of inheri- 
tance, And that for every negligent eſcape from any 
ſheriff, having the keeping of any gaol, or from any 
conſtable of caſtle, or other, being keeper of any goals 
where ſuch priſoners accuſtomably have been or ſhall be 
kept, of perſons indifted of high treaſon being in their 
keeping, that 20 /e/5 fine be ſet or made for every ſuch 
eſcape, than 100 marks, and more, by the diſcretion of 
the juſtices that ſhall aſſeſs ſuch fines: and for every 
eſcape of perſons eſcaping, being in their keeping for 
1 xo leſi fine to be ſer nor made 
than 400. and for every eſcape of perſons indicted of 
murder, af treaſon, 20/7. at left. and more, by the 
diſcretion of the juſtices that ſhall aſſeſs ſuch fines: and 
for every perſon eſcaping, being in their keeping, in- 
dicted of felony, other than murder or treaſon, 10 J. and 
for every perſon ſuſpected of felony, other than murder 
or treaſon, 100 ſhillings, er more, by the diſcretion of 
the juſtices, after the manner and quantity of their de- 
merits ; ſaving to every perſon ſuch right and title to any 
ſuch eſcapes, and fines for the ſame, as to be quit of ſuch 
eſcapes, or of any other eſcapes, as they had, or ought 
to have had at the time of making of the ſaid act.“ 


— . 


Concerning the puniſhment” of perſons ' aiding and aſſiſt- 


ing priſoners to attempt their eſcape. _ 

It is chelted, hat perſons who any ways aſſiſt a pri- 
ſoner, committed for treaſin, or ate, to „ 
eſcape from any gaol, ſhall be adjudged guilty of felony 
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c. 1 *s And where any 85 conveys, any arms, infiry-. 
F 
| for bis ule, in order to an efcape, 
tran/portation. . Alſo if one aft 


any priſoner. to eſcape 


doe "he is, by virtue'of a warranr of commitment for 
| felony, it is declared to be the like offence,  1bi4 _ 
| "Elcape=Warranr. If any perſon committed or charged 


it cuſtody in the King's Belch or Fleet priſon, in Execution, 
or on meſne procels, Ac. go at large; on oath thereof 
| before a Judge of the court where the action Was brou, br, 
an e/cape-warrant ſhall be granted, directed to all ſheriffs, 


mit bim to 
debt is ſatisſie | 
upon an e/cape-warrant. Stat. 1 Ann. c. 6. And the 
judges of the reſpe&ive courts may grant warrants, upon 
_ oath to be made before perſons commiſſioned by them to 
take affidavits in the country, (ſuch oath being firſt filed) 
| rr ad might do upon oath made before themſelves, 
Z YG rg on | 95 

A ſheriff ought not to receive a perſon taken on ah 


gaol where taken, there to remain till the 
and a perſon may be taken on a Sunday 


y 


rabble, Sc. which is illegal. Paſeb. 3 Ann. 3 Salk, 149. 


| A perſon being arreſted and carried to Newgate by virtue 


| 
of an e/ca ant, moved to be diſcharged, becauſe he 
| faid he was abroad by a day-rule when taken; but it ap- 
pearing by affidavit, that he was taken upon the /cape- 
warrazxt before the court of B. R. ſat that morning, they 
refuſed to ſet him at liberty. 2 Le. Raym. 927, 1 believe 
nothing is more common now, than letting priſoners go 
out, who have paid for day-rules, and complied with the 
uſual terms, ſeveral hours before the ſitting of the courts: 
and was not this done, the very end of the rules might be 
defeated, as a priſoner could not probably meet with per- 
ſons, or tranſact concerns, after ſitting, of the courts, as 
they might early in a morning. 

Eſcapio Quietus, Is an eſcape of beaſts in a ſoreſi; 
and he that by charter is quietas de e/capio, is delivered 
from that puniſhment which by the laws of the foreſt lieth 
upon thoſe whoſe beaſts are found within the land where 
forbidden. Cromp. Juriſd. 19g. 

Eſcapium, Hath been uſed for what comes by chance 
or accident. Cowel. 1100 

Elceppa,” A /cepp, or meaſure of corn. Mon. Ang. 
tom. 1. p. 283. See Sceppa. _ 

Eſcheat, [-/chaeta, from the Fr. e/cheoir, i. e. accidere) 
Signifies any lands or tenements that caſually fall to a /ors, 
within his mater, by way of forfeiture, or by the death of 
his tenant, leaving no heir general or ſpecial. Mag. Chart. 
cap. 31. Eſcheat is alſo uſed ſometimes for the places or 
circuit, in which the King, or other Lord, hath g/cbeats of 
his tenants, Bract. lib. 3. tract. 2. cap. 2. And it is 
likewiſe applied to a- writ, which lies where the tenant 
having an eſtate in fee-ſimple in any lands or tenements 
holden of a ſuperior lord, dies without heir; in which caſe 
the lord brings this writ againſt him that is in poſſeſſion 
of the lands after the death of his tenant, and ſhall there- 
by recover the ſame in lieu of his ſervices, F. N. B. 
*. | 5 e 
In our law 2/cheats were of two ſorts: 1, Regal, Thoſe for- 
feitures which belong to our kings by the antient rights and 
prerogative of the crown. 2. Feodal, which accrue to every 
Lord of the fee as well as the King, by reaſon of his 
ſeigniory. Where a perſon commits treaſon, his fa! 
ſhall cheat and be forfeited to the King; and when 2 
tenant in fee-ſimple committeth Felony, and is attainted, 
the King ſhall have year, day, and waſte in his lands, (or 
rather year and day in lieu of waſte) and aſterwards it 
comes to the lord by cheat. And the lord may com- 
pound with the King, and have the eſtate preſently. 3 I,. 
111. | . 8 | 
It has been holden, that a ſaving againſt the corruption 
of blood in 'a ſtatute concerning felony, doth by conſe- 
quence ' ſave the land to the heir, ſo as not to v/cbeat3 
becauſe the e/cheat to the lord for felony is only pro drfi#s 


_ 


been .adjudged, that a ſaving againſt the Gorroption of 


and be tranſported; and if the priſoner be committed for 


0 e T2 23 +33 F677 FE . „„ | HA 
nder are able to fine and impriſonment, 18 ce. 2. 


tenentis, occaſioned by the corruption of blood: but it hath 


N. . or 
it is likewiſe /elony 101 3 


from any conſtable, or other officer or perſon in Whoſe cu. 
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Ec. throughout England, to retake the priſoner, and com. 


8 8 * n ” : wy A * * 8 Wb ; nn N N * OT 2k os 
f i BP 20 , I I N . f 52 xp I 4 BR - 7 
1 1 , ; , v7 * * ; + Fo * 5 . 4 N 7 | — 
PIs 5 ; V | 2 
3 * 4 5 5 4 2 PRs 2 ww. . 
his os * * 5 | T's 2 25 by % # 
. Wa ” * * \ 7 * 9 
: i * * , a 1 A. * 25 4 % by 
2". 2 A Nat ; . / * 9 F # 5 * | * , *% 
- a ; : : K ; * 25 / 
| A, N 
1 G 8 of 
25 As . 
is 8 f * a 


* 8 6 


blood, in ee eee 1 anche; 


land tothe. heir; ſor iny/ree/en the land get the; King | 
by way of immediate; forftitare-... 3 Inſt, 47+ 1. Salky, 8. 
Inheritances of. things not lying in tepure, as of rents, 


commons, Cc, canpat/cheat to the lard, becauſe there is 


10 fenure: nor deſcend, by reaſon the % is corrupted; 


though, 141 are 9 to the King by an ati o 


f them ſhall be. alſo, anfeitad to | 
rale, and thb profile of 4 neither went to the wars, nor, provided any. other 1 in their 


the King on attainder - of, felony; during. the life; of the 


offender; and after his death, it is ſaid. the inheritance fool 1 


be extinguiprd; 2 Hawk, P. C. 449 

A. perlan 48, feited of lands 8 akdon of 4 lord, his 
fan is attainted of traaſan, and the father dieth, the land 
ſhall eſchrat. to the lord, and not to the King; who cant 
not haye the lagd, becauſe the ſon who was attainted 
never had any thing to forfeit ; but the King ſhall have 
the cſebeat of all the. lands whereof the perſon attainted 
of high, trea/on was ſeiſed, of. whomſoever they. were 


| holden, Co, Lit. 13. Huſband and wife, tenants in ſpe- 


cial, tail; the;huſband.is attainted of treaſon and executed, 
leaving. iſſue; on the death of the wife the lands ſhall 
e/obeat, becauſe the, iſſue in tail, ought to make his con- 
veyance by father and mother, * from the father he 
cannot by reaſon of the attainder. Dyer 322. If tenant 
in fee · ſimple i is attainted of treaſon, and executed, upon 
his death the fee is veſted in the King, without office 
found; yet he muſt being a ire facias agaioſt the terie · 
napts; lands ſhall never beat to a lord of whom they are 
holden, until office found, 3 Rep. 10 

Eſcheat ſeldom happens to the lord for want of an heir 
ta an eſtate 3 but whea it doth before the lord enters, the 
homage jury of the, lord's court ought to preſent it. 2 
as, 36. Land ſhall beat to the lord, where heirs are 


born after attainder of felony. 3 Rep. 40. Though if 


the King pardons a felon before.convittion, the lord ſhall 
not haye his lands; by.e/cbeat; for the lord | hath no title 
before attainagr. Owen 87. 2 Nelſ. Abr. 744. If on 
appeal of death or other felany, proceſs is awarded againſt 
the party, and pending the proceſs he conveyeth away the 
land, and after, is outlawed, the.conveyance. is good to 
defeat. the lord. of his cba: but if where a. perſon is 
indifed. of felony, pending the proceſs againſt him, he 
conyeys away his. land, and afterwards is outlawed, the 
conveyance ſhall not preyent the lord of his beat. Co. 
Lit, 13. See Corruption 2 Blood. 
 Elcheatoz, {e/chaetor) Was an officer appointed, by the 
Lord Treaſurer, &c, in every county, to make inqueſts of 
titles by gſebeat; which inqueſts were to be taken by good 
and lawful men of the county, impanelled by the ſheriff, 
Stat. 14 Ed. 3. c. 8. 34 Ed. 3. c. 13, 8 H. 6. c. 16. 
Theſe e/cheators found offices after the death of the King's 
tenants, who. held. by knight -ſervice, or otherwiſe of the 
Kings and certified their 1nquiſitions. into the Exchequer, 
and 'Fitzherbert called them officers of record. F. N. B. ioo. 
No ęſcbeator could continue in his office above one year: 
and whereas, before the ſtatute of Veſim. 1. cap. 24, |: 
| cheators, ſheriffs, Sc. would ſeize into the King's hands 
freehold of the ſubjects, and thereby difſeiſe them; by this 
act it is provided that an ſeixure can be made of lands or 
tenement- into the King's hands, before office. found. 
laft. 206. And no lands can be grauted before the King's 5 
title is found: by inguiftion, 18 H. 6. c. 6. The office 
of eſc heator is an ancient office, and was formerly of great 
uſe to the crown ; but having i its chief dependance on the 
court of wards, which is taken away by act of parhament, 
it is now in a manner out of date. 4 Ha. 225. Thera 
was anciently an officer called {/cheator of the Jews. 
Claud. 4. Ed. I's W. 7. 

Elcheccum, A jury 07 inguiliion. Matr. Pariſ Anna 
1240. 

Eſchipare, To build or dip. -er en Mew es eſ- 
Chipatas bonis & prebis marinellis. * 8 Ser Aſeip- 
Pamentum. 

Eſerom, Is a deed delivered.to.a third perſon, 10 bethe 
deediof the party making it, upon a;faczre condition, when 
ſych a;thing is performed; and then it is to he delivered to 
the party d whom made. It is to be delivereſ to a ſtranger. 
mentionipg the 3 and has relatipn to the nſt 
delivery. 2 Rel. Abr. 28, a6. Co. Lit. 3u. A delinary 


as. an e/crow ſignifies, in . as 2 /crow! or writing, 


n 


is deſcended to daughters for want of heir male 3 to choof 
7 


| 


* 3 


5 be 
2 2 e e. 


„ ( ſeutagium, from 0 r. 2 12 


Is a, kind of knight ſervice, e. br 5 the 
whereby, the tenant, was, bound to, 79 ow his loyd in 

wars at his own chargęe, Alſo it has been f jms ; — fo 
for that duty ot payment, which they Nee und 
this tenure, were bound to make to the lord, * the 


places; being in lien of all ſervices. And, foi 1157 A 
cuage ſignified a reaſonable 1 ee, a 4 levied 
the lord of his tenants who held rar ight-ſervice, 0 
Star. 12 Car. 2. 24. F. N. B. 8. ee Chiwalry, an 
Black. Com. 2 V 74 4 V. 415. 

Eſcurare, To ſcour or AI REN wel hy 
totam aguan foffatorum, tc. Charta Tho, Epiſcop, B. 
dat. 29 Oct. 4 Ed. 4. 

 Elgliſe, (Fr.) A church, in the old, books a law. 3. 

7. Did. 

" Eluge, The Kings of Kent, ſo called from the firſt King 
Ochta, Who was ſurnamed /e: he was. Srandfgcher 4 
King Eebelbert. 

Egbeitozes, (from the Fr. her) Robbers or deſtroyers 
of other men's lands and fortunes, Turatores dicunt 
eliam guod latrones, & eſketores de terra de, Oe. Iara- 


 werant, &c, Plac. Parl. 20 Ed, 1. 


Eskipper, (Fr.) To ſhip, and e/ſtipped is uſed, for 
ſhipped. Cromp. Jur. Cur. 

Eskippamentum, / page, tackle or ſhip furniture; 
the ſea port towns were to provide certain ihips funpti- 
bus propriis & duplici eſkippamento. Sir Rob. Cort, 

Eskippeſon, Shipping or paſſage by ſea. Humphrey 
Earl of Bucks, in a deed dated 13 Feb. 22 H. 6. coyenant 
with Sir Philip Chetwind, his lieutenant of the caſtle o 
Calais, to give him allowance for his ſoldiers, frigpe/on an 
re-ſeippeſon,' viz. paſſage and re-paſſage by thi a 

Elnecy, (ſnecia, diguitas primogeniti] Is 
prerogative allowed to the eldeſt coparcentr,. 9 an eſta 


firſt after the inheritance 1 is divided. Flaa, h 5. 0 10. 


Jus A. ſneciæ is jus primogeniture ; in which ſenſe it m ar 
be extended to the eldeſt ſon, and his, iſſue, holding firſt: 
In the ſtatute of Marlbridge, eff 9. it is called, "ns pars 
hereditatis. Co. Lit. 166. z 
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E i - proficua de corona emergentia. Plac. Pail. 30. 
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 Nemer faith, that thoſe whom the Freach call E/quires, 


Where a military kind of vaſſals, having a: ſeunti, vin. 
liberty 5 2 * 8 2. . . 
family, in token of their gentility or dignity : Baut this 
Aide, hath not of long time had any relation to the 


dm̃ce or employment of the 


Attributed, as to carrying of arms, c. but been merely 
a title of dignity, and next in degree to a knight, 
| are all the 


Thoſe to whom this title is, now of right due, 
younger. ſons of noblemen, and the eldeſt ſons of ſuch 


younger ſons; the eldeſt ſons of knights, and their eldeſt 
ſons; the officers of the King's courts and of, the King's 
houſhold; counſellors at law; juſtices of peace, &c. But 
theſe latter, are e/quires in reputationz and he who is a 


juſtice of peace, has this title only during the time he is 
in commiſlion, and no longer, if he be not otherwiſe qua- 
lified to bear it. ; 


A ſheriff of a county being a ſuperior officer retains the 
title of E/quire during his life; in reſpe of the great truſt 
he has in the commonwealth, 'The chief of ſome ancient 
families are ire by preſcription; and in late acts of 
parliament for poll money, many wealthy perſons (com- 
monly reputed to be ſuch) were ranked among the e/quires 
of this kingdom. Blount. | ; 

Eſquires of the Ring. Are ſuch who have the title by 
creation : Theſe, when they are created, have put about 
their necks a collar of SS, and a pair of fer ſpurs is 
beſtowed on them: And they were wont to bear before 


the Prince in war, a field or lance. There are four 


efquires of the King's body, to attend on his Majeſty's 
ſon. Camb. 111. 5 
Eſſendi quietum de Tolonio, A writ to be quit of 
toll; and lies for citizens and burgeſſes of any city or town 
that by charter or preſcription ought to be exempted from 


toll, where the ſame is exacted of them. Reg. Orig. 258, 


Elliſoꝛs, or Eliſozs, Are perſons appointed by a court 
of law, to whom a writ of venire facias is directed to 


impanel a jury, on challenge to the Serif and coroners; 
who return the writ in their own names, with a panel of 


the jurors names. 
„ IRR 6 SO 

Eſſoin, (E/onium, Fr. Eſine) Signifies an excuſe for 
him that is ſummoned to appear and anſwer to an action, 
or to perform ſuit to a court baron, &c, by reaſon of 
fickneſs and infirmity, or other juſt cauſe of abſence. It 


js a kind of imparlance, or craving of a longer time, that 


lies in real, perſonal and mixed actions: And the plain- 
tiff as well as the defendant ſhall be g/3ined, to ſave his 
default, Co. Lit. 131. 

The cauſes that ſerve to e/oin, and the eons are divers 
under theſe heads. 1. Eſein de ultra mare, whereby the 
defendanr ſhall have forty days. 2. De terra ſancta, where 
defendant ſhall have a year and a day. 3. De malo veni- 
endi, which is likewiſe called the common in. 4. De malo 
lidi, wherein the defendant may by writ be viewed by 
four knights. 5. De /ervitio Regis. Brad. lib. 5. Britton, 
cap. 122. Pleta, lib. 6. And beſides the common e oin 


Ze malo veniend. i. e. by falling fick in coming to the court, 


and other pins abovementioned ; there were ſeveral other 
excuſes, to ſave a default in'real actions; as conſtraint of 
enemies, the falling among thieves, floods of water, and 
breaking down of bridges, &c. 2 Co. Inft. 125. 
After iffue joined in dower, quare impedit, &c. one 
Min only ſhall be allowed. Stat. 52 fl. 3. c. 13. And 
in writs of aſſiſe, attaints, c. after the tenant hath ap- 
peared, he ſhall not be ſeined; but the, inqueſt ſhall be 
taken by default. 3 Ed. 1. c. 42. | 7 
© Effie ultra mare will not be allowed, if the tenant be 
within the four ſeas ; but it ſhall be turned to a default, 
t. 44. There is no h permitted for an appellant. 13 
Ed. 1. c. 28. Nor doth gin lie where any jadgment-is 
iven; or the party is diſtrained by his lands; the ſheriff 
15 commanded to make him appear; aſter the party is ſeen 
in cowr, Se. 12 Bb If 3/25 bn 2 © ts $72 
And h de ſervitio Regis lies not when the party is'a wo- 
man; in 2 writ of dower where the party bath an at- 
torney in his ſuit, c. Ibid. The gſbin day in court if 
regularly the ſirſt day of the term ; but the fourth day 
after is allowed of favour, 1 Lill. 106. 


to bear a ſhield, and in it the enſigus of their 


perſon to whom it hath been 


102, 103. | 


15 Ed. 4. 24. fl. 4. Black. Com. 
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43 ; 8 +. 
a day againf{ C. D. in a plea * . 
be did not appear, and was ſummoned, Nc. 7. berefore let 
him be attached, that be be here on the day, &: 44 by jo 
known, that the ſaid A. bath the ſame day to appear by hi. 

Nin, Kc. Raſt. 520, Fen. | e i ene 
Edoin Day of the Term. The firſt return in every 
term, is, properly ſpeaking, the firſt day in that term: 
And thereon the court fits to take gn, or excuſes for | 
ſuch as do not appear according to the ſummons of the 
writ: wherefore this is uſually called the e/o/gn day of the 
term. But the perſon ſummoned hath three days grace 
beyond the return of the writ in which to make his an. 
pearance, and if he appears on the fourth day incluſive 
the quarto die gl, it is ſufficient, Black, Com, 3 V. 278. 
loin de o Uillæ, Is when the defendant is in 
court the firſt day; but gone without pleading, and be. 


but ſends two e/ſoigners,” who openly proteſt in court that 
he is detained by fickneſs in ſuch a village, that he cannot 
come, pro lucrari & pro perdere; and this will be admit. 
ted, for it lies on the plaintiff to prove whether the efſoign 
Is true or not. 
Eſſoins and Pꝛoffers, 
H. 8. c. 21. See Profer, | | 
Eſtabliſhment of Dower, Is the aſſurance or ſettlement 
of d ˙ r, made to the wife by the huſband, on marriage: 
And aſſigument of dower, ſignifies the ſetting it out by the 
heir afterwards, according to the eſtabliſhment, Brit. cap, 


Words uſed in the ſtatute 38 


Eſtache, (From the Fr. Eafacher, to faſten) Is uſed for 
a bridge, or ſtank of ſtone and timber. Convet, 
Eſtandard, or fandard, An enſign for horſemen in 
war. See Standard. 105 38 | 
Eſtate, (Fr. E/az. Lat. Jas) Signifies that title or in- 
tereſt which a man hath in lands or tenements, c. And 
e/tates are acquired divers ways, wiz. by diſcent from a fa- 
ther to the ſon, c. Conveyance, or grant from one man 
to another; by gift or purchaſe; deed or auill: And a fee- 
ſimple is the largeſt -/are that can be in law. 1 Lil. 541. 
Eſtatet are real, of lands, &c.: or perſonal, of goods or 
chattels ; otherwiſe diſtinguiſhed into freebolds, that de- 
ſcend to the heir, and-chattels which go to the executors : 
Some 2/tates are made by the words of deeds, and others 
made by law; as an eſtate in frank marriage given to a 
couſin, makes a gift in tail. | c SLIT SEW 
Alſo there is an ęſtatè that is implied, where tenant in 
tail bargains and ſells his land to a man and his heirs; by 
this he hath an e/tate deſcendible, and determinable upon 
the death of the tenant in tail. Co. Lit. 10 Rep. 97. If 
I give lands in Dale to a certain perſon for life, and after 
to his heirs or right heirs, he hath the fee-Ample; and if it 
be to heirs males, he will have an ęſtate-tail. 1 Rep. 66. 
A man grants to one and his heirs and aſſighs for his life, 
and a year over; this is an tate for life only. 39 E. z. 
* Lit. 46. If a leaſe be made, and not expreſſed for 
what number of years, it is an ate at avill, 2 Shep. 
Abr. 81; | EE OT | 
The word e/tate generally in deeds, grants, and convey- 
ances, comprehends the whole in which the party hath 
an intereſt or property, and will paſs the ſame. 3 Mad. 
46. A perſon in pofe/fion of an e/iate mortgaged in /ee, 
by will gave it to his two daughters, and their heirs; 
one of them married, and then died: And it being a 
queſtion, whether her ſhare ſhould be held real or perſonal 
eſtate, and go to the heir, or her huſband adminiſtrator? 
It was 'adjudged for the heir; for here the mortgaged 
lands ſhall deſcend as other lands of inheritance, and be 
ſubject to the ſame rules. Preced. Canc. 266. In ſuch 
caſe, if the mortgage in fee be paid off, the money ſhall 
be conſidered as land, and belong to heirs, as the e/tate 
in the land would have done. Bl. | 
Perſonal eſtate was deviſed by a man to his wife for life, 
and what-ſhe left at her death to be divided between his 
kindred: He died, and the widow married again; this de- 
viſe over was held good in equity, on a bill brought to have 
an inventory taken of the tate, and ſecurity given not to 
imbezil it. But if the ſame were of ſmall value, that the 


widew could · not live thereupon, without ſpending 
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| Rock; It would-be otherwiſe. J 71, 724, One by will 
gives to | his wife, all his goods and furniture at ſuch a 


place; the . that are there, at the time of his deatk 
t 


hall pals, though they were not there on making of the 


wilt; for the perſonal efare is luftuating until the teſta- 


tor's death. 2 Fern, 688. Some hold, that where goods 


of a houſe or chamber are deviſed, there ought to be 


a particular inventory of them, to make thoſe paſs that 
wm there when the wi was made, See titles | ce-Eftate 
Eſtoppel, (From the Fr. Efouper, i. e. Oppilare, ob- 


Aipare, Is an impediment or bar of an action ariſing from 


a man's own act: or where he is forbidden by law, to 


| ſpeak againſt his own deed ; for by his act or acceptance, 
he may be e/fopped to alledge or ſpeak the truth. F.N. 
B. 142, Co. Lit, 352. If a perſons bound in an obli- 
gation by the name of 4. B. and 1s afterwards ſued by 
that name on the obligation; now he ſhall not be received 


to ſay in abatement, that he is miſnamed but ſhall an- 


ſwer according to the obligation, though it be wrong; 


and foraſmuch as he is the ſame perſon that was bound, 


he is efopped and forbidden in law to ſay contrary to his, 
own deed ; otherwiſe he might take advantage of his 
own wrong, which the law will not ſuffer. Terms at 
Ley. If a man enters into a bond, with condition to give 
to another all the goods which are deviſed to him by the 
father; in this caſe the obligor is eſtopped to plead that 
the father made no will, but he may plead that he had 
not any goods deviſed to him by his father. 1 Nel/. Abr. 


hy a deed, all the parties are-eſtopped to ſay any thing 
againſt what is contained in it: It eſtops a leſſee to ſay 
that the leſſor had nothing in the land, &c. And parties 
and privies are bound by effoppel. Lit. 58. Co. Lit. 
352.. 4 Rep. 53. None but privies and parties ſhall re- 
gularly have advantage by efoppels: But if a man makes 
2a leaſe of part of a term whereby he is eſtopped; and 
after aflign away the term, the aſſignee will be eſtopped 
alſo. 30 H. 6. 2. 4 Rep. 56. In eftoppels, both parties 


muſt be eſtopped; and therefore, where an infant or 
feme covert makes a leaſe, they are not eſtopped to ſay. 


that it is not their deed, becauſe they are not bound by it; 


and as to them it is void. Cro. Eliz. 36. And though 


eftoppels conclude parties to deeds to ſay the truth; yet 
Jurors are not concluded, who. are ſworn ad weritatem de 
& ſuper premiſſis dicendam: For they may find any thing 
that is out of the record; ang are not eſtopped to find 
truth in a ſpecial verdict. 4 Rep. 5 3. Lat. 570. 
An eftoppel ſhall bind only the heir, Who claims the 
right of him to whom the efoppe/ was. 8 Rep. 53. Ac- 
ceptance of rent from a diſſeiſor by the diſſeiſee, may be 
an e/toppel: And a widow accepting leſs than her thirds 


for dower, is an efoppel, fc, 2 Danv. Abr. 130, 671. 


Our books mention three kinds of efoppel, wiz. By 
matter of record, by matter in writing, and by matter in 
pais. Co. Lit. 35 2. If a feoffment be made to two, and 
their heirs, and the feoffor afterwards levies a ſine to them, 
and the heirs of one of them; this will be an e/foppe/ to 
the other to demand fee-fimple according to the deed ; 
for the fine ſhall enure at, a releaſe. 6 Rep. 7, 44. 
Tenant in tail ſuffers a recovery, that his iſſue may avoid; 
he himſelf ſhall be eſtopped and concluded by it, and 
may not demand the land againſt his own recovery, 3 
Re 0 3. „ 3 | | \ 

| The taking of a leaſe by indenture of a man's own 
land, whereof he is ſeiſed in fee, is an efoppe/ to claim 
the fee during the term. Moor, ca. 323. And. 121. A 


leaſe is made to one man for eighty years, and then to 
another by deed indented for the ſame term, this ſecond | 
leaſe may be 580 by way of efoppel: And if the firſt de- 

rrender, forfeiture,  &c. the ſecond leſſee 


termine by ſu: | 
ſhall. have the land. Co. Rep. 155. If a leflor at the 
time of making the leaſe hath nothing in the land, but 
after he gets it by purchaſe or diſcent, it is a good leaſe 


by eſtoppel. Dyer 256. Plowd. 344. Co. Lit. 47. K 
recital in a deed ſhall not eſtop a perſon, unleſs it be of a 


particular fact, or where it is material, when it may be 
an eſtoppel. Cro. Flix. 362. Ky 3 
The lord, by deed indented, reciting that his tenant 


holds af bim by ſuch ſervices, whereas he doth not, con- 
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Arthz to the tenant, ſaving his ſeryices; it i no Hb te 
the tenant. 35 H. 6. 33. Plowd. 130, If one make 4 


deed by durgſi, of impriſonment, and when he is at large 
makes a defeaſance to it; he is eſtopped to ſay * 
a 


fer drei. Bro. Defea/. 17. Where the condition 


bond is in the particularity, as toenfeolf J. S. of the ma- 
nor of D. or to pay ſuch a ſum of nioney as he ſtands bound 

to pay to . S. or to ſtand to the ſentence of J. S. in 4 
matter of tithes in queſtion between them ; here the patty 

iz eſtopped to deny any of theſe things, which in the con- | 
dition he did grant; But if a condition be in the genera-. 


lity, to enfeoff one of all his lands in D. or to be non-ſuit 


in all actions, Se. it is no efoppel, Dyer 196. 18 Bd. 
f a man in pleading confeſs the thing he is charged 


with, he cannot afterwards deny it: Though a plainti 
ſhall not be eſtopped to alledge any thing againſt that 
which before he hath ſaid in his writ, or declaration; and 


one may not be eſtopped by the record upon which he was 
| non-ſuited.. 21 H. 7, 24. 2 Leon, 3. 17. 

An Heppel ought to be certain and affirmative, and 4 
matter alledged that is not traverſable, ſhall not eſtop; 


one may not be eſtopped by acceptance, before his title 


accrued ; an appel muſt be inſiſted and relied on; and 


where there is e/oppel againſt efofpel, it puts the matter 
at large. Co. Lit. 352. Hob. 207. Eſtoppels are to be 


pleaded relying on the 2/foppe/; without demanding judg- 
ment / atio, ic, 4 Rep. 53. See Black, Com. 2 J. 
B 1 


Eſtovers, (Fr. Z/ower, from the verb Efloffer ) Signi- 


fies to ſupply with neceſſaries; and is generally uſed in 
the law for allowances of wood made to tenants, com- 
prehending hou/e-bote, hedge-bote, and plough-bote, for re- 
pairs, Cc. And in ſome manors, the tenants pay a cer- 
tain ſmall annual rent, for e/overs out of the lord's woods. 
Nein. 2. c. 25. 20 


r. 2. c. 3. This word hath 
been taken for ſuſtenance; as Bracton uſes it, for that ſuſ- 
tenance of allowance, which a man committed for felony 
is to have out of his lands or goods for himſelf and his 


family during his impriſonment. Brac. lib. 3. trad. 2. 


cap. 18, And the, Stat. 6 Ed. 1. cap. 3. applies it to 
an allowance in meat, clothes, c. In which ſenſe it 
has been uſed for a -wife's alimony. | See Common of 
Eflovers. . 3 

Eſtoveriis habendis, Writ Je. A writ at Common 
law, for a woman divorced from her huſband, à nenſa && 


 thoro, to recover her alimony, ſometimes called her efovers. 


1 Lev. 6, Black. Com. 1 J. 4444. . 
Eſtrap, ( Extrabura, from the old Fr. Egrapeur] Ts 
any beaſt that is hot wild, found within a lordſhip, and 
owned by any man; pecus quod elafſum a cuſlode campos 
pererrat, ignoto domino: In which caſe if it be tried and 
proclaimed according to law in the two next market- 
towns on two market-days, and is not claimed by the 
owner within a year and a day, it belongs to the lord of 
the liberty. Brit. cap. 17, And ſwans may be fray, as 


Hör. 878, If the beaſt ſtray to another lordſhip within 
the year, after it hath been an efray, the firſt lord cannot 
retake it, for, until the year and day be paſt, and pro- 
clamation made as aforeſaid, he hath 10 propetty ; and 
therefore the poſſeſſion of the ſecond lord is goo againſt 
him. Wood's Inft. 213. Cro. Eliz. 716. If thi cattle 
were never proclaimed, the owner may take them at any 
time: And where a beaſt is proclaimed as the lawdireQs, 
if the owner claims it in a year and a day, he ſhall have 
i again; but muſt pay the lord for keeping. 1 Rol. Abr. 

A ot ltd. opdinth + TK 
An owner may ſeize an efray, without telling the marks, 
or proving the property, (which may be done at the trial, 
if contefted) and tendering amends generally is good in 


«this: caſe, without ſhewing the particular um; becauſe 


the owner of the efiray is no wrong doer, and knows not 
how long it has been in the poſfeſſion of the lord, &c. 
which makes it different from treſpaſs, where a certain 
ſum muſt be tendered. 2 Salk. 686. In caſe of an eftray 
the lord ought to make a demand of what the amends 


| ſhould be for the keeping; and then if the party thinks 

the demand unreaſonable, he muſt tender ſufficient amends ; 
but if what he tenders is not enough, the lord ſhall take 
| * 15 b k \ ile 


well as beaſts, and ate to be proclaimed, &c. + 1 Rel. 
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a. 


{Extra@tu ) Is uſed for the true copy of note 


of ſome original writing or record, and eſpecially of finer, 
en i, d on the rolls of a court, to be 


amercements, Ic, } 
levied by the. bail 


at. Nein. 2. c. $. 


mpoſed on. | 
iff or other officer. F. NV. B. 57, 76. 


Juſtices, commiſfioners, Fe. are 


to deliver their efrea/s into the Exchequer yearly after | if be be put to 
others to do it. 


Michaelmas : And fines, to have writs, which ſhall be en- 


tered. in the efrear, in order as they are entered in the | In the Chance 
ſwer, the court wi 


Chancery Rolls, t. 51 H. 3. flat. 5. 16 Ed. 2. 
ele efireats relate to fines for crimes and offences, de- 
alts and negligences of parties in ſuits and officers, 
non-appearance of defendants, and jurors, &c. And all 
forfeited recognigances are to be firſt efreated in the Ex- 
chequer, by ſheriffs of counties; on which proceſs iſſues 
levy the ſame to the uſe of the King. Sat. 22 & 23 
„ 2. cap. 22. | 


ſheriff's efrects muſt be in two parts, indented and ſealed 


by the ſheriff, and two juſtices of the peace; who are to | 


view them, and one of them is to remain with the ſheriff, 
and the other with the juſtices. 11 H. 7. c. 15. The 


22 of fines, at the quarter - ſeſſions, are to be made by | 
he juſtices; and to be double, one whereof is to be de- 


livered to the ſheriff by indenture. 14 R. 2. cap. 11, 
Fines, poſt- nes, forfeitures, &c. muſt be efreated into 
the Exchequer twice a year, on pain of 50/, And officers 
are to deliver in their returns of efrears upon oath. 22 
& 23 Car, 2. c. 22. 40 5 N. & M. c 14. It is the 
courle of the court of B. R. to ſend the eftreats twice a 
year into the Exchequer, viz. on the la day of the two 


rule to effreat them ſooner. 1 Salk. 45. Amercements 
are not uſually diſcharged on motion, and there ought to 
be a cesftat of the eſtreat; though the court may give 
leave to the ſheriff to compound them. Bid. 54. 1 Nell 
Br. 207, See 3 Ed. 1. c. 45. 13 Ed. 1. c. 8. 27 
Ed. 1. c. 2, 3 Geo. 1. c. 15. ef, 12. 


Eſtreciatus, Is a word ſignifying freightened “ EC om E 
land, &c. by law. If land is evicted, before the time 


Tnquirendum oft de wits Domini Regis eſtreciatis. R. Howe- 
den, þ. 783. „ 3 

Eſtrepe, (Fr. Eſtropier) To make ſpoil in lands to the 
damage of another, as of the reverſioner, &c. 3 
 Effrepement, ( E/irepamentum) from the Fr. Eſtropier, 
matilare, or from the Lat. Extirpare) Is where any ſpoil 
| Is made by tenant for life, upon any lands or woods, to 


the prejudice of him in reverſion; and alſo fignifies to 


make land barren by continual ploughing. Sat. 6 Eg. 
1. cap..13. It ſeems. by the derivation, that e/irepement 
is the unreaſonable drawing away the heart of the ground, 
by ploughing and ſowing it continually, without manuring 
or other good buſbandry, whereby it is pared: And 
yet e/tropter ſignifying matilare, may no leſs be applied to 
the cuttigg down trees, or lopping them further than the 
4 „„ 

la ancient cords, we often find veſtum & eſtrepamen- 
lem facere; And this word is uſed for a brit, Which lies 
in two caſes ; the one, when a perſon ogg an action 
depending, as a formeden, writ of right, Nc. ſues to pr 

bibit the tenaüt from making waſte, durits the ſuit; the 
other is for the demandant, who is adjudged to recover ſeſ- 
fig of the land, in queſtion, before execution ſued by the 
writ habere facias pyſſe[fonem, to prevent waſte being made 


till be gets into poſſeſſion, Reg. Orig. 76. Reg. Judic. 


33. F. N. B. 60,61. . 
The writ of efrepement lies properly where 
in a real action, ſhall not recover dama 
and as it were! ſopplies damages ; mages 
colts may be recovered for waſte, after the writ of tripe- 
ment is brought. See Moor 100. 2 Int. 328. If tenants 
commit waſte in houſes aſſigned a feme for dower, on her 
bringing en of dowet, wii of oieencar les." 5 Rp, 
115. See C. Eliz, 114. Moor 622, But pending n 
aurit of partition betunitn copartentrt, if the tent ebintuft 
| 3 
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" Efreats are to be levied on the right perſons: And | 


re the plaintiff 
by bis action; 
amidyes and 


F 


—— Pre 


J 


. 


i 
| 


Ce the 


—_ 


| have a new execution. 


\ 


* a 
„ 2 + F : Fs 1 | x 1 * 
* — b * I +4 
2 8 of : * 40 4 3 
4 « 


| watts, Wk erde will ai be''griidt6d}  bedvuly there is 


* tatereff Se the part, and the wrlt will nor lie, 
bur Where  the"intereſt'of the tenänt is 0 be diſproved, 
Ge. 50 M. 487 8 
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ef Des GE 0 e tenunt aud bis [ſer 


railts} ot 56 e thetifft and if it be directed to che tenant 
and his ſervants,” and they ate duly ſerved with it, if they 
 afterwaids commit waſte, they may be\commitred to pri- 


ſon: But it is (aid not to be ſo when directed to the 
ſheriff, becauſe he may raiſe the poſſe comitatus to reſiſt 
them who make'waſte! Heb, 85. Though it hath been 
atjudged, that the (Neriff may likewiſe Impriſon offenders, 
if he be put to it; and that he-may make 4 warrant to 
5 Rep. 115. 2 lf. 329. 

„ on filing of a bill, aud before an. 

grant an injunction to ſtay waſte, &c, 

1 £372 3 


Etheling or Ethefing; (Sar.) Signifies' noble, and 
among the Englifh Saxons, it was the title of the Prince 
or the Ting's eldeſt ſon: Cambilen.” See Adeling, © 

Evan, /Fva/o) Is a ſubtle*endeavonting ro ſet aſide 


In the Chance 


truth, or to eſcape the puniſfiment of the law; which 
will not be indured, If a perſon ſays to another that he 


will not ſtrike him, but will give him à pot of ale to 
ſtrike firſt; and accordingly he ſtrikes, the returning of 
it is puniſhable; and if the perſon firſt ſtriking be killed, 
is murder; for zo man Hall evade the juſlite of the law, 
by ſuch a pretence to cover his malice. 1 H. P. C. 81. No 
one may plead ignorance of the law to evade it, Ge. 
Evenings, The delivery at ves or night of a certain 
portion of graſs or corn, c. to a cuſtomary tenant, who 
xerforms the ſervice of cutting, mowing, or reaping for 
lis lord, given him as a gratuity or encouragement, 
Kennet's Gf. EF; 
— Evesdzopyers; Are ſuch perfons as ſtand under the 
eber or walls, or windews of a houſe, by night or day; 
to hearken after news, and carry it to others, and 


i/uable terms; but in extraordinary caſes there may be a |. —_— cauſe ſtrife and contention in the neighbourhood, 
' monwealth ; and by the ſtatute of Feftm. 1. c. 33. they 


They are called evil members of the com- 


may be puniſfied, either in the cour/-/zer by way of pre- 
fentment, and fine; or in the 7 ns by itidie. 
Eaveſdroppers © Sine SS 

ſon, (From Evinco to overcome) Is a recovery of 


ment, and binding to good behaviour. Kiteh. 11. See 


of payment of rent on a lxaſe, no rent ſhall be paid by 
the leſſee. 10 Rep. 128: Where lands taken on extent 
are ev icted or recovered by better title, the plaintiff ſhall 
ave a 4 Rep. 66. If a widow is evicted 
of her dower or thirds, ſhe hall be endowed in the other 


fands of the heir. 2 Danv. Abr. 670. And if on an ex- 
change of lands, either party is evidted of the lands given 


F375 


Evidence, /Fvidentia) Is uſed in the law for ſome 
roef, by teſtimony of men on oath, or by writings or re- 
cords, It is called evidente, becauſe thereby the point in 
iſſue in a cauſe to be tried, is to be made evident to the 
jary; for probationes Jebtnt Ls evidentes & perſpicues 
Co. Lit. 283. The #vidence to a juty onght to be upon 
the oath of witneſſes; or upon matters of record, or by 
deeds proved, or orher like anthentical matter. 1 Zh. 
r. 547. And evidence containeth teſtimony of wit- 
neſfes, and all other proofs to be given and produced to a2 
Jary for the finding of any iſfue joifed between parties. 
Lit. 283. If the ſabſtänee of zn iſſue be proved it is 
ſaflicient. Alcorn etecutor v. Wiftbrook, Will. Rep. par. 1. 

S | 
; The ſyſtem of evidence, as how eſtabliſhed in our courts 
of Common law, is very full, comprehenſive and refined. 
Far different from, and far ſuperior to any thing known 
in the middle ages ;—as far ſuperior in that as in all other 
improvements and refinements in ſcience, © arts, and 
manters. | N REN 
The nature of 2vidtace, during the age of ignorance 
Was extremely imperfect, and the people were 'incapable 
of making any rational improvement. See this ſubject 
very jadiciouſly treated, in Neft. Hf. Emp. C. V. 1 
J. 48, 19, &c. It war the imperſection of human = 
, 


; 4 


bob, that cauſed the invention and introduQtion-of the ors. 
deal, as an appeal to the Supreme. Being, The teader 


E 


will readily. excuſe the inſertion. of the following paſſage 


* 4 g 
- 


from tba tber got dn HI, $4 
As men are unable to comprehend the manner in which 
the Almighty carries. on the government of the univerſe, 
by equal, fixed, and general laws, they are apt to ima- 
gine that in every caſe which their paſſions or intereſt ren- 
der important in their own eyes, the Supreme Ruler of 
all ought viſibly to diſplay his power, in vindicating in- 
nocence and puniſhing vice. It requires no inconſidet- 
able degree of ſcience and philoſophy to correct this po- 
pular exror. 1 . en 1 
But to proceed more immediately to our fubjeQ. 


Under this head it is material to confider the ſeveral | 


kinds of evidence which may be divided into 


I. Written evidence; Wherein of matters of record, as 
alſo of writings under ſeal, and other writings. _ 

II. Unwritten evidence: Wherein— 

1. Who may be witneſſes.  — + | 

2. Of the number of witneſſts, and of compelling them 
to appear, as alſo of the manner of their giving 
evidence. C 

3. Of parol, preſumptive, and bear: ſay evidence. _ 

4. Where depoſitions in another court may be given in 


I. Of written evidence: Wherein of matters of record, as 
. alſo F writings under ſeal, and other writings. _ 

. Evidence by records and writings, Is where acts of par- 
liaments, ſtatutes, judgments, . fines and recoveries, . pro- 
ceedings of courts, and deeds, c. are admitted as vi- 
dence, A general act of parliament may be given in evi. 
dence ; and need not be pleaded ; and of theſe the printed 
ſtatute - book is good evidence: But in the caſe of a private 
act, a copy of it is to be examined by the records of par- 
liament, and it is to be pleaded. Trials per pais 177, 
232. The ftatute of limitations muſt be pleaded. Jour- 
nals and other proceedings in the Houſe of Commons 
have been held to be no evidence. State Trials, Val. 3. 
470. Though it is otherwiſe, Vol. 3. 800. A hiſtory 
of Engladd, or printed trial, may not be read as evidence. 
1 Lil, 557. Cambden's Britannia was not allowed as 
evidence : But it has been held, that an hiſtory may be 
evidence of the general hiſtory of the realm thoug | 
A particular cuſtom, Se. Mich, 7 . LO B. R. Sinners 
Rep. 623. | 3 | 

An exemplification of the inrolment of letters patent 
under the Great Seal, may be pleaded in evidence. 3 Inſt. 
173. Records and inrolments prove themſelves; and a 
copy of a record or inrolments ſworn to, may be given in 
evidence» Co. Lit. 117, 262. A tranſcript of a record 
in another court, may be given in evidence to a jury. 
1 Lil. Ar. 551. There is a difference between pleading 
a record, and giving the record in evidence ; if it be plead- 
ed, it muſt be /a pede figilli, or the judges cannot judge 
thereof: Though where it is given in evidence, if it be 
not under the ſeal, the jury may find the ſame, if they 
* other good matter of inducement to prove it. Srl: 

ep. 22. 1 8 „ 

A fine or recovery may be given in evidence, without 
vouching 'the roll of the recovery; for the part indented 
is the uſual evidence that there is ſuch a fine: But it is 
faid the fine ought to be ſbeaun with the proclamations under 
feal. 10 Rep. 92. 2 Rol. Abr. 574. A record of an 
inferior court, hath been rejected in evidence, and the 
Party put to prove what was done: And proceedings of 
county courts, courts barons, c. may be tried by a jury; 
for it hath been adjudged, that they cannot be proved by 
the rolls, but by witneſſes. Lit. 75. But court- rolls of 
a court baron, when ſhewn, are good evidence; and in 
many caſes, copies of the court-rolls are allowed as cui- 
dence. Trials per pais 178, 228. : 

Inrolment of à deed is proved on certifying it by an 
examined atteſted copy; though inrolment of a deed 
which needs no inrolment, or the eſtate doth not paſs. by 
it, is only evidence to ſome purpoſes. 3 Lew. 387. An 
ancient deed proves itſelf, where poſſeſſion has gone ac- 


9 


tinual and quiet poſſeſſion is pre 


h not of |. 


found. 5 Med: 504 


cordingly: But later deeds muſt be proved by witneſſes. 


— 


3 
— | A. b 

0.8 deed are dead, wort 
umptive evidence of the 
truth of it; yet it may receive farther credit by 
ſon of bands and ſeals. Fend Inft. 509g, Whe 
neſſes to deeds are dead, their e muſt be 
proved. 2 In/t. 118. And where there are 


* 
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cannot be found; before the dead men's hands are 0 be 
6:55 e gat 
An old deed proved to have been found among dce!s 


and evidences of lands, may be given in evidente to a jury; 


though the executing of it cannot be proved and made 
out. Trin. 9 V. 3. B. R. 3 Salk. 153. A deed may 
be good evidence, though the ſeal is broken off: And 


| where a deed is burnt, Sc. the judges may allow it to be 
| proved by witneſſes, that there was ſuch a deed, and this 


be given in evidence, I Lev. 25. But the court will not 
allow the jury on a trial at bar to carry deeds, writin 
or books with them out of court, as evidence to conſider 


of, but ſuch as have been proved: Though by the aſſent 


of parties, or by aſſent of the court without the parties, 
they. may be delivered to the jurors. Cro. Elix. 421. 
All Fo or writings under ſeal, and given in evidence, 
they may have; and nothing which was not given in evi- 
dence, for the court gives their direction to the jury upon 
the evidence given in court. 1 Lil. 313. - 
It is dangerous to ſuffer any who by law ought to ſhew 
forth any deed, to prove in evidence, that there was ſuch 
a deed, which they had ſeen or read, c. For there 
might be imperfections in the deed, or it may be on con- 
dition, with limitation, &c. 10 Rep. 92. A deed tho? 
ſealed and delivered, if not ſtamped according to act of 
parliament, cannot be pleaded or given in evidence in any 
court, Stat. 5& 6W.,& M. cap. 21. A deed cannot 
be proved by. a counterpart of it or copy, if the original 
is in being, and may be had; tough it may be when the 
original cannot be procured. Co. 25. 10 
The counterpart of an ancient deed hath been allowed to 
be given in evidence. Mod. Caſ. 225. But it hath been 
held that the counterpart of a deed, without other cir- 
cumſtances, is not ſufficient evidence; unleſs in a caſe of 
fige,. when a counterpart is good evidence of itſelf, -1 
Salk. 287. TN i 7 
Where a deed was cancelled by practice, that being 
proved, it was allowed to be evidence in an action under 
the deed.  Herl. 138, The recital of a deed is no vi- 
dence without ſhewing the deed ; or proving that there was 
ſuch a deed, and it is loſt. Co. Lit. 352. Vangb. 74. 
Recital of a leaſe, in a deed of releaſe, is good evidence 
that there was ſuch a leaſe againſt the releaſor, and thoſe 
claiming under him; but not againſt others, except there 
be proof that there was ſuch a leaſe. 1 Salk. 286. A 
ſettlement ſet forth in a bill in Chancery, and admitted 
in the anſwer; and where it was proved that the deed was 
in the poſſeſſion of ſuch a one, c. hath been adjudged a 
good evidence of the deed of ſettlement where not to be 


The probate of a will, when it concerns rſonal eſtate 
only, may be A in evidence: But where title of lands 
is claimed under a will, the will muſt be ſhewn, not the 


probate: Though if the will be proved in the Chancery, 


copies of the proceedings there will be evidence. 2 Rel, 
Ar. 678. Trials per pais 234. This I conceive muſt 
mean where the witneſſes are dead, or are abroad, or can- 
not be found, after due ſearch made. See 1 Salk. 286. 


and Raym. 335. A bill in Chancery has been admitted 


as flight evidence againſt the complainant: An anſwer in 


Chancery is evidence againſt the defendant himſelf, tho“ 
not againſt others. 1 Hent. 66, Trials per pais 167. But 
when a party gives an anſwer in Chancery in evidence, at 


a trial, though he inſiſt to read only ſuch a part of it; yet 
the other fide max. edi to have the whole read. 

Med. 10. As in caſe of a writing permitted to be read to 
prove one part of an evidence, which may be read to prave 
any other part of the evidence given to the jury. De 

ſitions of witneſſes in Chancery between the ſame parties, 
may be given in evidence at law, if the witneſſes are dead, 


4? And 


. 
u wWit⸗ 


| | everal wit- 
neſſes to a deed, and they art all dead but one, a Jubpend 
' muſl be taken out againſt the living man, and ftrid in- 
quiry made after him, and affidavit is to be made that he 


Lit. 225. 10 Rep. 92. 
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aud the bill and anſwer proved, | Trials per tali 167, 


207, 234+ 1 3 
| Nesse, depoſitions in Chancery, of a witneſs, may 
not be given in evidence, if he be alive; unleſs he be in 
another kingdom, not ſubje& to the dominion of our 


King. 574. 359. But depoſitions in Chancery, after 


anſwer, between the ſame parties, may be read as evi- 
dence, though the witneſſes are not dead, if they cannot 
be found on ſearch. Shower 3. 1 Salt. 278. Depoſitions 
in Chancery in perpetuam rei memoriam, are not to be 


+ given in evidence, Io long as the parties are living. 1 


Salk. 286, And it hath been adjudged, that theſe de- 
poſitions to perpetuate teſlimony, on a bill exhibited, ſhall 
not be admitted as evidence at a trial at law, except an 
anſwer be put in. Rayn. 335. If depoſitions are taken 
out of the realm, he who makes them is fuppoſed there 
ſtill, and they ſhall be read as evidence; but if it appears 


he is in Exglund, they cannot be read, but he muſt come 


in perſon. 1 Lit 555. Things done beyond ſea may 
be given in evidence to a jury; and the teſfimony of a 
public notary of things done in a foreign country, will 
be good evidence. 6 Kep. 47. | 

Depoſition; in the ecclefialtical courts way not be given 
in evidence to a jury at a trial; but a ſentence may in a 
cauſe of tithes, &c. And the ſentence of the ſpiritual 
court is conc'ufive evidence in cauſes within their juri/- 
diftion. 1 Salk. 290. 2 Neff. Abr. 761. 

Depofitions before a coroner are admitted as evidence, 
the witneſſes being dead, 1 Lev. 180. Likewiſe they 
have been admitted where a witneſs hath gone beyond 
ſea. 2 Nel Abr. 760. The confeſſion of a priſonee be- 
fore a magiltrate, &c. may be given in evidence agaiaſt 
him: And the examination of an offender need not to be 
on oath, but muſt be ſubſcribed by him, if he confeſſes 
the fact; and then be given in evidence upon oath by the 
juſtice of the peace who took the ſame. The examiration 
of others muſt be on oath, and proved by the juſtice, or 
his clerk, &c. as to their evizence, if they are dead, un- 
able to travel, or kept away by the priſoner. H. P. C. 
19, 162. Kel. 18, 55. Mood s Inft. 647. 

The examination of an informer before a juſtice, taken 
on oath, and ſubſcribed, may be given in evidence on a 
trial if he be dead, or not able to travel, &c. which is to 
be made out on oath. 2 fl. P. C. 429. A verdict againſt 
one, under whom either the plaintiff or defendant claims, 
may be given in evidexce againſt the party ſo claiming ; 


but not if neither claim under it. Mich. 1656. B. R. In 


ejectment where the plaintiff hath title to ſeveral lands, 
and brings action of ejectment againſt ſeveral defendants, 
if he recovers againft one, he ſhajl not give that verdict 
in evidence againſt the reſt. 3 Mod. 141. In a court of 
common law, a decree in Chancery is no evidence : Aﬀe- 
davits are not evidence, Letters may be produced as vi- 
dence againſt a man, in treaſon, &c. Similitude of hands, 
ſworn to, has been allowed 23 evidence: Bur fince the 
attainder of A/gernocn Sidney, it hath not been admitted in 


any criminal caſe. 2 Hawk. 431. Although a witneſs 


ſwear to the hand and contents of a letter, if he never 
ſaw the party write, he ſhall not be allowed as evidence. 


Mich. 8 W. 3. Skin. 673. 
Since no witneſſes are preſent when goldſmiths notes 


ar? given, ſuch notes are allowed as evidence of the re- 


ceipt of money, or other thing. 1 Salk. 283. A ſhop- 
book is evidence; but it may not be given in evidence for 
goods ſold, c. after one year, before the action brought; 
unleſs there be a bill, &c. for the debt; though this ex- 
tends not to any buying or ſelling, or trading between 
tradeſmen and tradeſmen. Stat. 7 Jac. 1. c. 12. To 
make theſe books evidence, there ought to be the hand of 
the perſon to the books that delivered the goods, which 
muſt be proved. 1 Salk. 285. A church-book ſome 
writers ſay is not to be admitted as evidence; tho? others 
ſay it may, Cro. Elix. 411. It is ſaid copies of public 
books of corporations, &c. ſhall be evidence. 1 Lev. 25. 
1 Lil, 551. But as co books of corporations where 
things are entered not of record, the originals are to be 


produced as evidence. 


A pedigree drawn by a herald at arms, will not be 
admitted for evidence, without ſhzwing the records or 
ancient books from whence taken; for the entries in the 


fit the plaintiff ſhall not give any ſpecialty in evidence to 


or owing, and the money not being paid, or tendered, 


or refuſed to give evidence in actions mou by corpo- 


be jadged whether they will be partial or not. 2 Lev. 


* 14: 


* 


 hetald's 6fiice are no records, but only eireumſtentiel 
evidence: But a copy of an inſeription on à grave. None, 


has been given in evidence in ſuch'a caſe; 2 Nel. Abr. 


686, 687, An almanack wherein the father bad writ the 


day of the nativity of his ſon, was allowed an evidence 
to prove the nonage of the ſon. Raym. 84. 
Matter in law ought not to be given in evidence at a 
trial, but only matters of fact, unleſs it be in caſe of a 
ſpectal verdict; matter in law is diſputable, and reſerve 
to be ſpoken to in arreſt of judgment. Yaugh. 143, 
147. In debt the defendant may give in evidence, that 
he paid money on an obligation before the day, Ye. 2 

elſ. Abr. 753. And a releaſe may be given in evidence 
on ail debet. 5 Mod. 18. Though in indebitatus aſſump. 


prove his debt, as a bond, indenture, Fe. becauſe he 
may bring action of debt upon that ſpecialty. Moor 340. 

Entry and expulſion may be given in evidence in debt 
for rent: Coverture may be given in evidence to avoid a 
deed, &c, Mad. Caf. 230. Uſurious contracts, &. 
may be given in evidence. 2 Nelſ. 756. Fraud my be 
given in evidence, on the general iſſue: And tampering 
with witneſſes may be given in evidence againſt a party, 
Se. 5 Rep. 60. But many things are to be pleaded; 
as juſtifications without title, in treſpaſs, Sc. and can- 
not be given in evidence upon Not guilty, Tyiali per 
pais 404. If in treſpaſs, Not guilty be pleaded; a li- 
cence may not be given in evidence to excuſe the treſ- 
paſſor ; for it muſt be pleaded. Kel, 59. Aud if the iſ- 
ſue in detinue is non detinet, it ſhall not be given in evi- 
dence that the goods were pledged for money, and the 
money not paid; this is not good without pleading it: 
But a gift of the goods by the plaintiff may be given in 
evidence, Co. Lit. 283. But in an aQion of trover, 
for goods, evidence that they were pledged, for money lent 


is a good bar to the action. Garnett Adm. & Cox. before 
Lord Mansfield, at the ſummer aſſize, for Surry, 1775: 
and admitted to be law. eh. 
So in an iſſue in waſte, ab waſſe done, the defendant 
may give in evidence, that it came by lightning, 
tempeſt, or enemies; but that he repaired before acbion 
brought, mult be ſpecially pleaded, &c, 7bid. 282. If 
an iſſue be taken on the cutting of twenty oaks, evidence 
may be for ten; becauſe either is a breach of covenant 
not to do waſle. 2 Shep. Abr. 142. In egjedione firme, 
the plaintiff declares for. 100 acres of land, and pives evi- 
dence only for forty, it will be good for ſo much. Cro. 
Eliz. 13. But if the point in iſſue be the ſealing and 
delivery of a leaſe, and the witneſſes prove ſealed and 
delivered, but did not know the leſſor that ſealed it: Or 
where proof is not made of /ivery and /ei/in, on iſſue of a 
leaſe for life: Or if on an iſſue upon a taking by capia- 
ad ſati;faciend. Evidence be of taking by capias ut- 
lagatum, Sc. in theſe caſes the evidence auill not be good 
ro maintain the i ue. Plowd. 14. Kelw. 55, 59. Hob. 55. 
Where juſtices of peace, ſued for things done in their 
ofñ ces, may give ſpecial matters in evidence. Stat. 21 
Jac. 1. c. 12. Vide Juſfice. See Copy, Depofitions, &c. 
And ſor farther particulars reſpecting written evidence, 
ſee Vin. Abr. tit. Evidence, and Table to Wilſon's Reports. 


II. A. to unwritten evidence, we are under this bead to 
confider, | 

1. H'ho may be witneſſes : Wherein it is to be obſerved, 
That the King cannot be a witneſs under his ſign manual, 
fc. 2 Rol. abr. 686, Though it has been allowed he 
may, in relation to a promiſe made in behalf of another. 
Hob. 213. A peer produced as an evidence, ought to be 
ſworn. 3 Keb. 631. It is no exception to an evidence, 
that he is a judge, or a juror, to try the perſon ; for a 
judge may give evidence going off from the Bench. 2 
Hawk. P. C. 432. And a juror may be an evidence 
as to his particular knowledge; but then it muſt be on 
examination in open court, not before his brother juorrs- 
1 Lil. 552. Members of corporations ſhall be admitted 


rations as their intereſt is ſmall or great; whereby it may 


231, 241, But they will not generally be admitted; 
: though 


8 " 
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though inhabitants not free of the corporation may be 
good witneſſes for the corporation, as their intereſt is 
not concerned; and members may be di;/ranchiſed on 
theſe occafions. Jbid. 235. een 


In actions againſt church-wardens and overſeers of the 
poor for recovery of money miſpent on the pariſh account, 


the evidence of the pariſhioners, not receiving alms, ſhall” 
be allowed. Stat. 3 & 4 N. & M. cap. 11. And in 
inſormations or indictments for not repairing highways 
and bridges, the evidence of the inhabitants of the town, 
corporation, &c. Where ſuch highways lie ſhall be ad- 
mitted. 1 Aun. cap. 18. A party intereſted in the ſuit; 


or a wife for or againſt her huſband, a huſband againſt the 


' wife, (except in caſes of treaſon) may not be witneſſes, 
43 8 1 þ apes: Sa 

y Stat. 21 Jac. 19. /e#.6. © The commiſſioners 
| ſhall have power to examine the w/e of a bankrupt upon 
oath for the diſcovery of his eflate, goods and chattels, 
and ſuch wife refuſing to appear, or to anſwer interroga- 
| tories, ſhall incur the ſame penalties as are provided 
againſt other perſons in the like caſes,” n 

Kinſmen, though never ſo near, tenants, ſervants, 
maſters, attornies for their clients, and all others that 
are not infamous, and which want not underſtanding, or 
are not parties in intereſt, may give evidence in a cauſe; 
though the credit of ſervants is left to the jury. 2 Rol. 
Abr. 685. 1 Vent. 243. A counſellor, attorney, or ſo- 
licitor, is not to be examined as an evidence againſt their 
clients, becauſe they are obliged to keep their ſecrets ; 
bat they may be examined, as to any thing of their own 
knowledge before retained, not as counſel or attorney, 
Sc. I Veni. 97. REA | . 

The bail cannot be an ewidence for his principal. If 
the plaintiff makes one a defendant in the ſuit, on pur- 
poſe to impeach his teſtimony, under a pretence of his 
being a party in intereſt, he may nevertheleſs be examined 
de bene eſe; and if the plaintiff prove no cauſe of action 
againſt him, his evidence ſhall be allowed in the cauſe. 
2 Lil. Abr. 701. But in civil ſuits, and indictments for 
treſpaſſes, &c, the plaintiff or proſecutor uſually goes 
through his evidence, and thoſe defendants who are not 
affected are ſometimes, by direction of the judge, acquit- 
ted, and then give evidence for the other defendant or 
defendants, and ſometimes they have been examined, 
without the form of an acquittal. If a man makes him- 
ſelf a party in intereſt, after;a plaintiff or defendant has 
an intereſt in his evidence, he may not by this deprive 
them of the benefit of his teſtimony. Sin. Rep. 586. 

One that hath a legacy given him by will, is not a good 
witneſs to prove the will; but if he releaſe his legacy, he 
may be a good evidence. Ibid. 704. It is the ſame of a 
deed; he that claims any benefit by it, may not be an 
evidence to prove that deed, in regard of his intereſt : 
And a perſon any ways concerned in the ſame title of 
land in queſtion, will not be admitted as evidence. bid. 
705. But it has been held, that an heir apparent may 
be a witneſs concerning a title of land; and yet a re- 
mainder-man, who hath a preſent intereſt, cannot, 1 
Salk. 385. If a legatee 1s permitted to be ſworn and ex- 
amined, the counſel cannot afterwards except againſt his 
evidence. 1 Ld. Raym. 730. | 

Creditors, &c. are made competent witneſſes to wills, 
by Stat. 25 Geo, 2. c. 6. and witneſſes competent at law, 
are competent to prove a nuncupative will by Stat. 4 
Ann. c. 16. / 14. See thoſe two ſtatutes. The ſon of 
a legatee, is no witneſs to a will in the ſpiritual court; 
nevertheleſs it is held, he may be a good evidence to 
prove a nuncupative will, within the intent of the ſtatute 
of frauds, 1 IL. Ray. 85. 

A grantee who is a bare truſtee, it is ſaid, is a good 
witneſs to prove the execution of the deed made to him- 
ſelf. 1 P. Wil. 290. If an action is brought againſt 
many perſons for taking of goods, one of them concerned 
may be admitted as an evidence againſt the reſt, Comberb. 
367. See 1 Med. 282. In criminal caſes, as of rob- 
bery on the highway, in action againſt the hundred; in 
rapes of women, or where a woman is married by 
force, Cc. a man or a woman may be an evidence 
in their own cauſe. 1 Vent. 243. And in private enor- 
mous cheats, a perſon may give evidence in his own 


2 


{| borrows the money, after he hath paid it, may be an vi- 
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cauſe, where no body elſe can be a witneſs of the lis, 
cumſtances of the fact, but he that ſuffers,” 1 Salk, 286. 
Upon an information on the ſtatute againſt uſury, he that 
dente; but not before, ? Ruym. 191; . e 
An alien inſidel, may not be an evidence; but a 


, 
+ 


Jew may, and be fworn on the Old Teftamint. 1 nfl. 
6. A quaker ſhall not be permitte@ to give evidence 
in any criminal eauſe, (unleſs he will take an oath): 
Though on other occaſions,” his ſolemn affirmation- ſhall 


be accepted inſtead of an oath. Strat. 7 && 8 . 3. cap. 
34. Perſons now ſane memoriæ; thoſe that are attaint-- 


ed of conſpiracy, or in a premunire upon the ſtatute 


Elix. c. 1. Peopiſh recuſants convict, on the Stat. 3. 


| Fac. 1. c. 5. are difabled to give evidence, So perſons. 


convicted of felony, perjury, Sc. And if one by judg- 


| ment hath ſtood! on the pillory, or been whipped ; for 
bis infamy he ſhall not be admitted to give evidence, 


whilſt the judgment is in force: But the record of con- 
viction muſt be produced, on objecting againſt his teſti- 
mony; and the witneſs ſhall not be aſked any queſtion. 


to accuſe himſelf, though his credit may be impeached 


by other evidences, as to his character in general, ſo as 
not to make proof of particular crimes, whereof he-hath 
not been convicted. 3 Infl. 108, 219. 3 Lev. 426. If 


after a man hath ſtood in the pillory, Wc. he be pardon- 
ed, he may be an evidence: And notwithſtanding judge 


ment of the pillory infers infamy at common law; by the 
civil and canon law it imports no infamy, unleſs. the 
cauſe for which the perſon was convicted was infamous; 
and therefore ſuch may be a good witneſs to a will, if 
not convicted of any infamous act. 3 Lew. 426, 427. 
It has been held, that it is not ſtanding in the pillory, 
diſables a perſon: to give evidence; but flanding there 
upon a judgment for an infamous crime, as forgery, &c. 
If for a libel, a man may be witneſs, 5 Mod. 74. 3 


Nel. Abr. 557 | 


A man is convicted of felony, and afterwards par- 
doned, he may be a good evidence. Raym. 369. 80 
where burnt in the hand, which is guaf# a ſtatute par- 
don; and it is ſaid it is burning in the hand reſtores 
the offender to his credit. Bid. 330. A perſon who 
was condemned to be hanged for burglary, but having 
a pardon for tranſportation, hath -been allowed to be a 
good evidence. 5 Mod. 18. One outlawed for treaſon 
and pardoned, may be an evidence. State Trials, Vol. 
3. 515. Perſons acquitted, or guilty of the ſame 
crime, (while they remain unconvicted) may be evidence 
againſt their fellows. Kel. 17. Though no evidence 


ought to be given of what an accomplice hath ſaid, who 


is not in the ſame inditment. - State Trials, Vol. 2. 414. 
An informer may be a witneſs, though he is to have 
part of the forfeiture, where no other witneſſes can be 
had. Wood's Int. 598. Members of either Houſe of 
Parliament may be witneſſes on impeachments. Szate 
Trials, Vol. 2. 632. | 


| 2. As to the number of witneſſes. 

The Common law required no certain number of wit- 
neſſes, though they are required by ſtatute in ſome caſes; 
The teſtimony of one ſingle evidence is ſufficient for the 
King in all cauſes, except for treaſon; where there muſt 
be two witneſſes to the ſame overt-a, Ofc. 4 

There muſt be one witneſs to one, and another witneſs 
to another overt- act of the ſame ſpecies of treaſon, or at 
leaſt one witneſs to an overt-aR, and another to a mate- 
rial circumſtance to prove it. 2 Hawk. P. C. 428. In 
all other criminal matters, - one evidence is { ficient, 
3 HH. 20. Mich. 23 Car. B. R. Stat. 7 V. 3. cap. 3. 

It is required by the 29 Car. 2. cap. 3. That all 
deviſes of /ands ſhall be atteſted and ſubſcribed in the 


preſence of the teſtator, by three or four credible witneſſes, 
or elſe ſhall be void.” | | 


With reſpe to the compelling witneſſes to appear. 
If a witneſs ſerved with proceſs in a civil cauſe re- 
fuſe to appear, being tendered reaſonable charges, and 
having no lawful excuſe, action on the caſe lies againſt 
him, whereon damages ſhall be recovered: And a feme 
| covert 
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covert not appearing, aQion-may be brought againſt the 


huſband and her. Star. 5 Eliz. cap. 9. 1 Leon. 112. 
If there is a doubt that a witneſs will not attend, the 
belt way is to ſerve him with the original;/abpara, keep- 
ing à copy, and, if he is at any diſtanee from the place 
oſ trial, tender reaſonable chatges: If be does not appear 
at the trial, call Mm three times on his ſabparna, and 
then, if occaſion requires, the party may bring his ac- 
tion, or move for an attachment. PET | 
In a criminal cauſe, if a witnefs refuſe to appear and 
give evidexce, being ſerved with proceſs, the court will 
put off the trial, and grant attachment againſt him; and, 
as refuſing to give evidence is a great contempt, the party 
may be committed and fined. 1 Salk. 278. 

Preventing evidence to be given againſt a criminal, 
is puniſhable by fine and ' impriſonment; and a perſon 
was fined one thouſand marks in ſuch a cafe, Hill. 1663. 
B. R. Perſons diſſuading a witneſs from giving cvi- 
dence, fc. And jurors or others diſcloſing evidence gi- 
ven, are likewiſe offences puniſhed by fine and impri- 
ſonment. 1 Had. 59. 


In regard to the manner of their giving evidence. 
Where neceſſity requires, witnelies may be examined 
apart in court, till they have given all they have to ſay in 
evidence; ſo that what one has depoſed, may not in- 
duce another to give his evidence to the ſame effect. For- 
teſe. 54. 

3 ſhall not be examined where his evidence 
tends to clear or accuſe himſelf of à crime. State 
Trials, Vol. 1. 557. And a witneſs ſhall not be croſs 
examined till he hath gone through the evidence on 
the fide whereon produced. bid. Vol. 2. 772. The 
court in criminal caſes, is to examine the witneſſes, and 
not the priſoner or proſecutors. Jbid. Vel. 1. 143. 
Though in caſe of the court, counſel are frequently 
admitted to examine the evidence. An evidence 
ſhall not be permitted to read his evidence, bat he 
he may look on his notes to refreſh his memory. Ibid. 
Vol. 4. 45. Aa evidence may not recite his evidence to 
the jufy, after gone from the bar, and he hath given his 
Evidence in court; if he doth, the verdict may be ſet aſide. 
Crv. Eliz. 159. One that is to be an evidence at a 
trial, ought not to be examined before the trial, but 
by the conſent of both parties, azd a rule of court for that 
purpoſe e 
No evidence oupht to be produced againſt a man in a 
trial for his life, but what is given in his preſence. State 
Trials, Vol. 4. 227. And evidence ſhall not be given a- 

uſt the priſoner for any other crime than that for which 
proſecuted. bid. Vol. 3. 947. A priſoner may bring 
evidence to prove that the witneſſes gave a different teſti- 
mony before a juſtice of peace, or at another trial: though 
he may not call witneſſes to diſprove what. his own evi- 
dence have ſworn. /bid. Vol. 2. 623, 792. And no ob- 
jection can be made to the evidence after verdict given. 
Pol. 4. 35. It is juſtifiable to maintain or ſubſiſt an evi- 
dence, but not to give him any reward; for this, if 
proved, will avoid his teſtimony. bid. Vol. 2. 470. 

A witneſs ſhall not be examined to any thing that does 
not relate to the matter in iſſue. bid. Fol. 2. 343. And 
where an iſſue 1s not perfect, no evidence can be applied, 


nor can the juſtices proceed to trial. Brownl. 42, 47, 


435- Ifevidence doth not warrant and maintain the ſame 
thing that is in iſſue, the evidence is deſective, and may 
'be demurred upon; but proving the ſubſtance is ſuffici- 
ent, Trials per Pais 425, Evidence may be given of 
facts before and after the time they are laid in the indict- 
ment. And where a place is laid only for a wenze in an 


indictment, or an appeal, (and not made part of the de- 
Tcription of the fact) proof of the ſame crime may be made 


at any other place in the ſame county; and after a crime 
hath been proved in the county where laid, evidence may 
be given of other inſtances of the ſame crime, in another 
county, to ſatisfy the jury. 2 Hawk. P. C. 436. 

But wwhere a certain place is made part of the deſcription 
of the fat again the defendant, the leait variation as to 
tuch place between the evidence and. indictment is 


fatal. Jbid. 435. It hath been alſo adjudged, that 


where an indidtment ſets forth all the ſpecial matter, in | 
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Fact, doth not hurt; fo that the /aZfance of the matter be 
found by the evidence. 2 Hawk. 438. An evidence 
againſt the King in treaſon, or felony, for the criminal, 
was not to be examined on oath by the Comman law: 
but by ſtatute, witneſſes for à priſoner are to be ſworn, 
as incaſe for the King, and proceſs for their appearance 
7 to be taken out. 3 Af. 79. Stet. 7 W. 3. 1 Am. 
2. (. 9. | G | "OY 
The — of proviag lies on the plaigtiff; and the 
preſumption ſhall ſtand, until the contrary appear: 
though that which plainly appeareth, need not be given 
in evidence. 7 Rep. 40. Co. Lit. 233. The defendant's 
counſel is to conclude by way of anſwer to the evidence 
given to the jury by the plaintiff's: but he who doth 
begin to maintain the iſſue to be tried, ought to con- 
clude and ſum up the evidence given, which 1s no more 
than to put the jury in mind bow he hath proved his 
cauſe. I Lill. 551. When a witneſs bath been fully 
examined by the party producing him, and croſs exa- 
mined by counſel for the adverſe party, the court will 
ſometimes aſk a queſtion or two of the witneſs, when the 
jury may put any queſtions they think proper to the 
judge, for him to put to the witneſs, after which counſel 
on either fide cannot aſk a fingle queſtion of the witne(s, 
without leave of the court; and in fact, the uſual method 
is to pray the court, if not improper, to aſk ſuch a queſ- 
tion, or to examine to ſuch a fact, Sc. which may have 
dropped from the witneſs, after both council had finiſhed 
their examination of him. If it is proper and neceſſary, 
the court will do it, otherwiſe not. bb 


3. Of parol, preſumptive, and hear-/ay evidence. 

It ſeems to have been agreed, as a general rule, 
(even before the ſtatute of frauds and pirjarirs) that no 
parol evidence could be admitted to controul what ap. 
peared on the face of a deed or will, not only from the 
danger of perjury, but from a preſumpiion, that what- 
forever the parties at that time had in contemplation, was 
reduced into writing. 5 Co. 68. a. 6. 8 Co, 155. a. 
Kelw. 49. | | | 

But this rule has received a relaxation, eſpecially in 
the courts of equity, where a diſtinction has been taken 
between evidence, that may be offered to a jury, and to 
inform the conſcience of the court; wit. that in the fir f 
caſe no ſuch evidence ſhould be admitted; becauſe the 
jury might be inveigled thereby; but that in the /etond 
it could do no hurt, becauſe the court were judges of 
the whole matter, and could diſtinguiſh what weight and 
ſtreſs ought to be laid on ſuch evidence. 2 Yrs. 98, 

37, 625. | | 
, Alfo 18 aſcertain a fact, parol evidence bath been ad- 
mitted to explain the intent of the teſtator: as where 


the teſtator had two ſons both named John, and he de- 


viſed lands to his ſon Jobs; here parol evidence was ad- 
mitted, to ſhew which of his ſons he meant; and it be- 
ing proved, that one of his ſons of that name had been 
abſent ſeveral years beyond ſea, and that the teſta- 
tor apprehended that he was dead, the deviſe was 
held good, and that the other ſhould take; for with- 
out ſuch evidence the will muſt be void. 2 Fern. 98, 
337, 625. 5 5 

Pari evidence to prove that a bond was given, in lien 
of dower, refufed. Finney v. Finney, in Chanc. Will. 
Rep. par. 1. fo. 34. parol proof admitted that the teſtator 
intended his wife execatrix ſhould have the reſidue undiſ- 
poſed of. Id. Lake v. Lake in Chanc. fo. 313. Debt 
upon bond with condition for payment of money to Hdia 
Dovey, who is a third perſon, ſhe declares the defendant 
owes her nothing, and upon proof thereof, a verdict was 
for the defendant; ſuch declaration was properly given 
in evidence, for Lydia Dovey is to be eonſdered as the 
real plaintiff, Id. Hanſon v. Parker, fo 257. 


As to preſumptive proof. | 
Sometimes violent preſumption will be admitted for 
evidence without witneſſes; as where a perſon is run thro 


the body in a houſe, and one is ſeen to come out — 
ov 
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ſe with a blood ſword He. But on this the court 
e to 15300 haſtily. 1 Af. 6, 673. And tho' 


reſumptive and circumſtantial evidence may be ſufficient , 
in felony, is not ſo in treaſon. State Trials, Fi of. 4.5. 


: 3 Perſdas once in being ſhall be intended fill living, if 
| the contrary is not proved. ” 2 Rel. Rep. 461. Bur nos 
by Stat. 19 Car. 2. e. 6. it 1s enacted,““ That if any: 


perſon or perſons, for whoſe life or lives eſtates have been, 
or ſhall be granted, ſhall remain beyond the ſeas, or elſe- 


where abſent themſelves in this realm, y "tbe /pace of | 


ſeven years together, and no ſufficient and evident proof 
made of the life or lives of ſuch perſon or perſons reſpec- 
tively, in any action commenced for the recovery of ſuch 
tenements by the leſſors or reverſioners, in every ſuch 
caſe the perſon or perſons, upon whoſe life or lives 
ſuch eſtate depended, ſhall be accounted as naturally 
dead; and in every action brought for the recovery of 
the ſaid tenements, by the leſſors or reverſioners, their 
heirs or aſſigns, the judges, before whom ſach action ſhall 
be brought, ſhall direct the jury to give their verdict, as 
if the perſon ſo remaining beyond the ſeas, or otherwiſe 
abſenting himſelf, Were dead. But the ſtatute contains 
a proviſo for thoſe who are evicted, and not actually dead, 
at the time of the eviction, on due proof, &c, to re-enter, 
FT fad ine 0 can A. eo has Tas 20. kg” ; 
By the Stat 21 Fac. 1. cap. 27. it is enacted, That 
if any woman be delivered of an iffue, which being born 
alive ſhould, by the laws of this realm, be a battarg, and 
endeavour privately, either by drowning or ſecret burying, 
or any other way, either by herſelf, or the procuring of 


others ſo to conceal the death thereof, as that it may not 


come to light, whether it were born alive or not, but 
be concealed ; in every ſuch caſe, the mother ſo offending 
ſhall ſuffer death, as in caſe of murder, unleſs ſhe can 
prove by one witneſs ar /zaff, that ſuch child was born 
ö NG. Eb 

As to hearſay evidence, it ſeems agreed, that what 


another has been heard to ſay, is no evidence, becauſe the 


arty was not on oath; alſo, becauſe the party, who is 
affected thereby, had not an opportunity of croſs-examin- 
ing; but ſach ſpeeches or diſcourſes may be made uſe of by 
way of inducement or illuſtration of what is properly 
evidence. 1 Mod, 383. Skin. 402. | 

Alſo what a witneſs hath been heard to ſay at another 
time, may be given in evidence, in order either to inva- 
lidate or confirm the teſtimony he gives in court. 2 
Hawhk. P. C. 431. 1 

So what a perſon accuſed of a crime hath been heard 
to ſay at another time, may be given in evidence at his 
trial, for or againſt him. 2 Hank. P. C. 431. 

A witneſs by hearſay of a ſtranger ſhall not be allowed, 
except perhaps to confirm the evidence of a witneſs that 
ſpoke of his knowledge, Wood's Inft. 644. 

But in matters of preſcription, ancient rights, &c. the 
declarations of very old people that are dead, may be 
given in evidence. 5 


4. Where depoſitions in another court may be given in evi- 
dence. A 

If a perſon who gave evidence in a former trial, b 
dead; upon proof of his death, any perſon who heard 
him give evidence, may be admitted to give the ſame 
evidence between the ſame parties; but a copy of the re- 


cord of the trial when the evidence was given ought to be | 


produced. 3 I. 2 Lill. Abr. 705. 

And evidence given at one trial in criminal caſes, has 
been held not to be evidence at another's trial. State 
Trials, Vol. 2. 863. Though that was over-ruled in the 
caſe of Sir John Fenwick, on a bill of attainder. See title 
Bill of Attainder, and Chandler's Debates in the Houſe of 
Commons, 3 V. zo, &c. Debates in the Houſe 'of Lords, 

17, 463, &c. — 

Depoſitions cannot be given in evidence againſt any 
perſon who was not party to the ſuit; and the reaſon is, 
becauſe he had not liberty to croſs-examine the witneſſes ; 
and it is againſt natural juſtice that a man ſhould be 

concluded in a cauſe to which he never was a party, 


Hardr, 22, 472. Bunb. 50. pl. 84.—91. fl. 148, —321. 
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As to evidence in paſſing a 311 of attainaer, ſee State + 
Trials, Vol, 5. 114, 124, 1324676. But the fame evidence” 
is requiſite on an impeachment in partiament, as in pri- 
vate court. State Trials, Vol. 5. 119. ' See the lndex 
to the ſixth volume of the Stute Trials, title Evi: 


ada 8 
With reſpect to 
Written Evidence, See farther as to Evidence, New Abr. 
V. 2. tit, Evidence, Com. Dig. 3 J. ſame title, and 5. 
tit. Tefimaigne. © Gilbert's Lau of Evidence, and Theory 
of Evidence. Alſo Ni, Pri. 207, Ce. | 
_ Ewage, (#/vogium)' Is the ſame with agnage, 
Fr. eau, water; and ſignifies toll paid for water-paſſage.. 
— Charta' Regis Johannis, Sc. hominibus de B. quod ent 
quieti de thelonio, ſcutagio, paſſagio, laflagio, & de wree &. 
lagan, de ewagio, Ge. Hill. 14 Hen. 3. In Theſauro 
Reg. Scacc, Ebor. Rot. IS» een 5. : 


_— I _ af 4 


Ewbzice, (Sax. ew, i. e. conjugium, and bryce, radio) 


Adultery or noe breaking: from this Saxon word ex, 
marriage, we derive our preſent Engliſh a, to:woe a 
Ewe, (euva) A German word ſignifying law; it is 
mentioned in Leg, KL . „ be OT 

Exaition, Is defined to be a wrong done by an officer, 
or one in pretended authority,” by taking a reward or fee 
for that which the law allows not. And the difference 
between exa&4ion and extortion is this: extortion is where 
an officer extorts more than his due, when ſomething is due 
to him; and exa&ion is, when he wreſts a fee or reward, 
where none is due; for which the offender is to be fined 
and impriſoned, and render to the party twice as much as 
the money he ſo takes, Co. Lit. 368. 10 Rep. 100, 
V. 32 Ges. 2. c. 28. And ſee Extortion,  _ 


Exattoz Regis, The King's exactor or collector: 


ſometimes taken for the ſheriff; but generally, guicungue 
publicas pecunias,' tributa, vectigalia & res fiſca debitas 


exigit, proprie nominatur exactor Regis. Niger liber Scacc. 


par. I. cap. ult. | 


Examination, (exemizatio) A ſearching by, or cog - 


nizance of a magiſtrate. By Stat. 1 & 2P,& M. c. 13. 
& 2& 3 P. & MM. c. 10. Juſtices of peace are to examine 
felons apprehended; and witneſſes, before the felon is 
committed; and the accuſers muſt be bound over to ap- 
pear and give evidence at the next aſſiſes, (Fc, to which 
the examinations are to be certified, Mod, Juftice 176, 
177. See Evidence. BA 
With reſpe& to examinations touching church benefices, 
ſee title Benefice.. | h . 
Examiners in the Chancerp, (examinatores) Are two 


officers of that court, who examine upon oath,  witnefles 


produced by either fide, in London, or near it, on ſuch in- 
terrogatories as the parties to any ſuit exhibit for that pur- 
Poſe: and ſometimes the parties themſelves are, by par- 
ticular order, likewiſe examined by them. ' In the coun- 
try, witneſſes are examined by commiſfioners, (uſually at- 
tornies not concerned in the cauſe) on the parcies joining 
in commiſſion, e. | . og 
Exannual Roli. In the old way of exhibiting ferifs 
accounts, the illeviable fines and deſperate: debts were 
tranſcribed into a ro under this name; which was yearly 
read, to ſee what might be gotten, Hale's Sher. Acco. 67. 
Excambiatozs, A word uſed anciently for exchangers 
of land: but Cowel ſuppoſes them to be ſuch as we now 
cy brokers, that deal upon the Exchange between mer- 
chants.” | 
Exception, (exceptio) Is a ſtop or ſtay to an action; 
and divided into dilatory and peremptory. Brat. lib. 5. 
tract. 5. In law proceedings, it is a denial of a matter 


alledged in bar to the action: and in Chancery it is what is 


a againſt the ſufficiency of an anſwer, &c. The 
counſel in a cauſe are to take all their exceptions to the 
record at one time; and before the court hath delivered 
any Opinion thereon. 1 Lil. Abr. 559. And on an indict- 
ment for treaſon, Ac. exception is to be taken for miſnam- 
ing, falſe Latin, &fc. before any evidence is given in court; 
or the indictment ſhall be good. Stat. 7 M. 3. c. 3. 
4Q Where 


Keyofitlont in Chancery, ſee how far they 
may be given in evidence under the firſt head touching 


"from the 
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Where, by a general pardon, any. particular crime is The methods of exchange for, money uſed in Lela 


excepted; if a perſon be attainted, c. of that offence, he 


ſhall have no benefit of the pardon. 6 Nep. 13. 3 Net/ 
is _ an CGE 5 to 
perſons; the party who pleads it ought to ſhew, that he is 
not any of n excepted. Lew, 26. A negative 
expreſſion may be taken to enure to the ſame intent as an 
exception; for an exception in its. nature is but à denial of 
what is taken to be good by the other party, either in 
point of law or pleading.» And exceptio in non. exceptis fir 
mat regulam. 1 Lill. 559; - 6k | | 
Exception to Evidence, &c. See Bill of Excep- 


tions. | 


- Exception in Deeds and Writings, Keeps the things | 
from patfing thereby, being a ſaving out of the deed, as if 


the ſame had not been granted: but it is to be a particular 
thing out of a general one, as a room out of an houſe, a 
ground out of a manor, timber out of land, i. And it 
muſt not be of a thing expreſly granted in a deed: alſo it 
muſt be of what is /everable from, and not in/eparably inci- 
dent to, the grant. Co. Lit. 47. 1 Lev. 287. Cro. El, 244. 

Where an exception goeth to the whole thing granted or 


demiſed, the exception is void, Cro. El. 6. A man makes | 


a leaſe of a manor, excepting all courts, Wc, the exception 
is void as to the courts; for having leaſed the manor, it 
cannot be ſuch without courts. Hob. 108. Mer 870. A 
leaſe was made of all a man's lands in L. excepting bis 
manor of H. and he had no lands in L. but the faid manor; 
it was adjudged that the manor paſſed, and that the excep- 


| fiew was void. Heb. 170. 2 Nelſ. Abr. 764. A leaſe of 


an houſe and ſhops, except the ſhops ; though this may 
extend to other ſhops, it is void as to the ſhops belonging 
to the houſe demiſed, becauſe it is repugnant to the leaſe. 
Dyer 265. 5 ; N 
If an exception crofſes the grant, or is repugnant to it, 
the ſame is void : and if there be a ſaving or exception out 
of an exceftion, it may make a particular thing as if 
never excepted; as if a leaſe be made of a rectory, ex- 
cepting the parſonage-houſe, ſaving to the leſſee a cham- 
ber; this chamber not being excepted out of the leaſe, 
ſhall paſs by the leaſe of the rectory. Hob. 72. 170. 
Co. El. 372. Oben 20. s | | 
Zy exception of trees, the ſoil is not excepted, but only 


 ſofficient nutriment for the trees: ſor the leſſee ſhall have 


the paſture growing under them, though the leſſor ſhall have 
all the benefit of the trees, maſt, fruit, Fc. and the trees 
are parcel of the inheritance. 5 Rep. 11. 11 Rep. 48, 50. 
But it has been adjudged, that, by an exception of woods, 


underwood and coppices, the ſoil of the coppices is 


excepted. Pepb. 146. Cro. Jac. 487. If a leſſee for 
years aſſign over his term, excepting the trees, Wc. the 
exception is not good ; becauſe no one can have a ſpecial 
property in the trees, bur the owner of the land. 2 Nel. 
764. Tho' where leſſee for life makes a leaſe for years 
excepting the wood, c. this may be a good exception, 
although he hath not any intereſt in it but as leſſee, iy 
regard he is chargeable in waſte, c. and hath not grant- 
ed his whole term. Cro. Fac. 296. 1 Lill. Abr. 560. 


Theſe exceptioas are commonly in leaſes for life and years ; 


and muſt be always of a thing in . Co. Lit. 47. 
Exchange, (excambium or cambizm) Signifies generally 
as much as permutatio with the Civilians ; as the 2 


exchange, which is the place appointed by the King for 


exchange of plate or bullion for the King's coin, Qc. 
Theſe places have been divers heretofore ; but now there 
is only one, viz. the Mint in the Tower. Stat. H. 6. c. 4. 


See 9 Ed. 3. c. 7. 25 Ed. 3. c. 12. 5 & 6 Z. 6. 


Co 


19. 
There is a Royal Exchange of Merchants in London, and 


| exchange among merchants is a commerce of money, or 


a bartering or exchanging of the money of one city or 


country for that of another: money in this ſenſe, is either 


real or imaginary; real, any real ſpecies current in any 
country at a certain price, at which it paſſes by the au- 


thority of the tate, and of its own intrinfic value: and 
by imaginary money, is underſtood all the denominations 


made uſe of to expreſs any ſum of money, which is not 
the jaſt value of any real ſpecies. Lex Mercatoria, or 


: Merch, Comp. 98. 


the plenty and ſcarcity of it. Bid. At London, all 


crown; Spain and Nah, &c, upon the ducat; and at Fl. 


and is ufed peculiarly in our Common law for that com- 


| Eliz. oz. 


_ 8 


ought to be par pro, pari, according to value for Value: 
and our exchange is grounded on the weight and fineneſs 
of dur own money, and the weight and fineneſs of that 
of other countries, according. 10 their ſeveral ſtandard, 
rtionable in their valuation; which being truly and 
juſtly made, reduces the price of the exchange of money 
of any nation or country to a certainty, But this courls 
of . is of late abuſed, and money is become a 
merchandiſe, that riſes and falls in its price in regard to 


exchanges are made upon the pound ſterling of 20% In 
the Low Countries, France and Germany, upon the French 


rence, Fenice, and other places in the Streights, by the 
dollar and florin. See Bill of Exchange, and Lex Merca. 
toria. | VG I | a 
Exchanges of Goods and Merchandiſe, Were the 
original and natural, way of commerce, precedent to buy. 
ing; for there was no buying till money was invented; 
though in exchanging, both parties are as buyers and 
ſellers, and both equally warrant. 3 Salk. 157. 
Exchange of Lands, Is a mutual grant of equal intereſt 
in lands or tenements, the one in exchange for the other: 


penſation which theavarraxtor muſt make to thewarrantee, 
value for yalue, if the land warranted be recovered from 
the warrantee. Bread. lib. 2. cap. 16. Accomp. Conv, 
1 Pol. 170. Alſo there is a tacit condition of re- entry in 
this deed, on the lands given in exchange, in caſe of 
eviction; and on the warranty to vouch and recover over 
in value, &c, For if either of the parties is evicted, even 
of a part, the exchange is defeated, 4 Rep. 121. Co. 


An 2 may be made of lands in fee · ſimple, fee- 
tail for life, Q c. The eſtates granted are to be equal, as 
fee-ſimple for fee - ſimple, &c, tho' the lands need not 
be of equal value, or of the like nature: for a rent in fee 
iſſuing out of land, may be exchanged for land in fee; 
Lit. 63, 64. Co. Lit. 50, 51. If an exchange be made 
between tenant for life, and tenant in tail after poſſibility 
of iſſue extinct, the exchange is good; becauſe their eſtates 
are equal. 11 Rep. 80. Moor 665, | | 

- An exchange made between tenant in tail, and another, 
of unequal intereſt, may be good during his life; but 
his iſſue, when of full age, ſhall avoid it. And exchan- 
ges made by infants; by perſons non /ane memorie; 2 
huſband of the wife's lands, &c. are not void, but yoid- 
able only, by the infant at his full age, the heir of the 
perſon non ſane memoriæ, and the feme after the death of 
the huſband, who may waive the poſſeſſion and diſagree 
to them. Peri. Sect. 277, 281. | | 

Jointenants and tenants in common, after they have 
made partition, may exchange their land,: and by this 
deed, freeholds paſs without livery and ſeiſin; but the 
word exchange is to be uſed, and there muſt be execution 
of the exchange, by entry on the lands in the life of the 
parties, or the exchange will be void. Co. Lit. 50. 
1 Mod. 91. | 

Sometimes lands intended to paſs by exchange, not 
having the qualities and incidents of exchanged lands, 
may paſs by way of gift or grant; as if two perſons are 
ſeiſed of two acres of land, and one of them by deed gives 
his acre to the other, and the other his acre to him, -and 
each of them gives livery of ſeiſin upon his acre given in 
exchange; here the acres will paſs from one to the other, 
but not in a way of exchange, becauſe there was no word 
of exchange in the deed. Lit. Sed. 62. Perk. 253. 

A man grants to another lands in fee-ſimple, for lands 
in tail by way of exchange; or land in tail, for lands for 
life, &c. theſe deeds will not take effect as exchanges. 
Fitz, Exchange 15, 64. Co. Lit. 64. If tenant in tail 
give his land in exchange, for other land of the ſame 
eſtate-tail, the iſſue in tail may make it good if he will, 
or avoid the exchange. 1 Rep. 96, A feoffment is made 
to 4, and B. and the heirs of 4, and they exchange the 
land for other lands; this will be good, and they ſhall 
hold the lands in the ſame nature that the land given in 
exchange was held. Perk, Sed. 277, if 
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1; a lord [releaſe to the tenant! his ſervices in tail, in |, ſtate; or public fervice of the crown-and realm: and 
—_ of land given to the lord in exchange in tail were greatly concemed in the preſervation. of the pre- 
alſo, it is in bor if leſſee for [life of ons here, give an»! | rogative, en Sell eg the zevenne of ue; fo at che 
other nere to his leffor- in tail, in exchange for a releaſe | Exchequer: it was the care of the Tibaſurer aud Bitoas 
from him of that acre, Sabradant/in tail in like männer, | to ſee'that theorights of the cromn were no invaded;' 
it is a good . exchange.” ; Ibids 219, 276, 283. In: caſe” Le Conflitutionis 198. eee ee ee eee ee 
two perſons: make an exchunge of land, and limit no | For the authority! and dignity of the court of Exche- 
eſtate; esch mall have an eſtate for life, | by inlet ib, ner, ancientiy it was bald in the King's palscag and the 
but if an expreſs eſtate be limited: to one for liſe, and none aQs thereof were not to be examined r controlled in any 


to the other, it Will be void H. 6. 27. + Andoto 
make's good exchange, both the things muſt be in at 
the time of the exchange. V. Lit. Fo. 3 Ed, 4 0% 

- But an exchange may be made to take effect in Fitars,' 
as well a8 preſently +1 for if it be; that after the feaſt of 
Eaſter R. B. hall have fuch lands in D. in exchange for 


* 


his lands in &. this is good. Pirl. Seck. 2686. 


By a ſpecial kind of agreement, un enchange | may be 


of unequal eſtates. Moor, c. 209. The condition and 


warranty in exchanges run to the R, in prüuiry; not 
to an gn, Fr. And if aftet two: Have exchanged 
lands, one of them releaſes to the other the warranty in 


writs of ſummons to aſſemble 
The Exchequer has been eo 


other of the King's ordinary courts of. quſlico: the Bache. 


Dee 
cords of the other bourts at Vm, & ci werebrouphe 
to be laid ap in the Treaſury thers,. And writs of the 


Chancery were ſometimes made forth st the Exchequer; 
mmonly held at Vhiminßer, 


the uſual place of the King's reſidence; bat ic hath been 
ſometimes holden. at other places, as the King leaſed 3 


as at Winchefter, c. And in the Exchequer there are 


reckoned ſeven courts, viz, the court of Pleas j the court 


of Accounts; the court of Receipts; the court of the B- 
bequer Chamber (being the aſſembly of all the judges of 


law; it will not deftroy the exchange.” 4 Nep. 122. 1 chequ 


Rol. Abr. 815. The parties themſelves, and all privies 
and ſtrangers for the moſt part, may take advantage of 


England ſor difficult matters in law); the court of Ft. 


guer Chamber for Errors in the court of Exchequir; ſor 


excbanges void by any defect or accidents; cn if they Errors in the King's Brach; and the court of Equity in the 
are voidable, e. 1 Rep. 105. Dyer 285, See Exchanger | Exchequer chamber. +4 Infl, 1199.n. 


of Lands, . Accomp. Conveyancer, Vol. 1. p. 388. 
Exchange of Church Livings, Exchanges are now 
ſeldom uſed, except that parſons ſometimes exchange their 
+, churches, and reſign them into the biſhop's hands :. and 
this is not a perfect exchange till the parties are indutted; 
for if either dies before they both are inducted, the ex- 
change is void. Wood's Inſt. 284. 7 POTION 


By the 31 El. c. 6. J. 8. If any incumbent of any 


benefice with cure of ſouls, ſhall corruptly reſign or ex- 
change the ſame ; or corruptly take for or in any reſpect 
of the reſigning or exchanging the ſame, ditectly or indi- 
rectly, any penſion, ſum of money, or other benefit what- 
ſoever; as well the giver as the taker, ſhall loſe double 
the value of the ſum; half to the Queen, and half to him 
that ſhall ſue for the ſame. | : PEER ow 
If two parſons by one inftrument agree to exchange 
their benefices, and in order thereto reſign them into the 
hands of the ordinary, ſuch exchange being executed on 
both parts, is good; and each may enjoy the other's 
living: but the patrons miſt preſent them again to each 
living; and if they refuſe to do it, or the ordinary will 
not admit them reſpeddively, then the exchange is not 
executed; and in ſuch caſe either clerk may return to his 
former living, even though one of them ſhould be ad- 
mitted,” tn{tnuted and inducted to the benefice of the 
other; which is expreſſed in the exchange itſelf, and the 
proteſtation uſually added to it. Right, Clerg. 2 Co. Rep. 
74. Rol. Abr. 814. | 
Exchangeozs, Are thoſe that return money by bills of 
exchange. See Excambiators. 5 R. 2. c. 2. 
Exchequer, {/caccarium, from the Fr. eſchegquier,. i. e. 
abacus, tabula luſoria, or from the Germ. /chats, viz. the- 
Jaurus) Is an ancient court of record, wherein all cauſes 
touching the revenue and rights of the crown are heard 
and determined; and here the revenues of the crown are 
received. Cambden in his Britan. p. 113. ſaith, This 
court took its name à tabula ad quam affidebant, the cloth 
which covered it being party coloured, or chequered: we 
had it from the Normans, as appears by the Grand Cuftu- 
mary, cap. 56. where it is deſcribed to be an aſſembly of 
high juſticiers, to whom it appertained to amend that which 
the inferior juſticiers had miſdone, and unadviſedly judg- 
ed, and to do right to all as from the Prince's mouth, 
Some perſons think there was an Exchequer under the 
Anglo-Saxon Kings; but our beſt hiſtorians are of opinion, 
that it was erected by King William the Firſt, called The 


Conqueror, its model being taken from the tranſmarine | 


Exchequer, eltabliſhed in Normandy long before that time. 
Madex's Hi. Excheg. | | 

In the reign of Hen. the Firſt, there was an Exchequer, 
which has continued ever ſince: and the judges of the 
court were at that time ſtiled Barones Scaccarii, and ad- 
miniſtred juſtice to the ſubjects. In ancient times the 
Barons of the Exchequer dealt in affairs relating to the 


4 


Bat, according to the uſual divifion for the diſpateh of 
all common buſineſs, the Exchequer is divided into two 


parts; one whereof is'converſant eſpetially in the judicial 


hearing and deciding of cauſes pertaining to the Prince's 
coffers, anciently. called Scacrarium' Computorum; the 
other is the Receipt of the Exchequer, which is properly 
employed in the receiving and payment of money. And 


it has been obſerved, that about the time of the Conqueſt 


there was very little money in ſpecie in the realm; for 
then the tenants or knights fees anſwered their lords by 
military ſervices: and till the reign of King Hen. 1. the 
rents or farms due to the King were generally rendered in 


proviſions and neceſſaries for his houſhold ; but in that 


reign the ſame were changed into money ; and afterwards; 
in ſucceeding times, the crown revenue was changed or 


paid into the Exchequer chiefly in gold and filver. ' Lex 
: Conflitutionis, p. 208. | 4s 


By ſtatute, all ſheriffs, bailiffs, &c. are to account in 
the Exchequer before the Treaſurer and Barons: and an- 
nual rolls are to be made of the profits of counties, Ir. 
Alſo inquiſitors ſhall be appointed in every county, of 


debts due to the King. 51 H. 3. flat. 5. 10 Ed. 1. 


Stat. Rutl. And all fines of counties for the whole year 
are to be ſent into the Exchequer. Stat. de Yicecon. 14 
Ed. 2. Perſons impeached in the Exchequer, may plead 
in their own diſcharge; and there-ſhall be writs for diſ- 
charging perſons, Se 5 R. 2. 6.9, 14. Any perſon to 
whom money is due from the Exchequer, having an order 


regiſtred for payment, may aſſign the ſame by indorſe- 


ment. 19 Car. 2. c. 12. And the officers of the Receipt 
may receive and take for their fees 14. in the pound for 
ſums iſſued out, &*c. 5 6. & M. cap. 200. 

Officers of the Exchequer are without delay to receive 
money brought thither : and the money in the Receipt is 


to be kept in cheſts under three different locks and keys, 


kept by three ſeveral officers, &c. 8& g N. 3. c. 28. 
The Tellers of the Exchequer were allowed 15, 144. to 
make good the deficiency in their offices by the reduc« 
es A Stat. 10 Ges. 1. c. 5. See 2 Gro: 2. 
c. 16. b NSC 2s nd 5d 

In the lower part of the Exchequer, called the Receipt, 
the debtors of the King, and their debtors, the King's 
tenants, and the officers and miniſters of the court, Sa 


are privileged to ſue and implead one another, or any 


ſtranger, and to be ſued in the like actions as are proſe- 
cuted in the King's Bench and Common Pleas. | 
The judicial part of the Exchequer is a court both of law 

and equity ; the court of common-law is held in the office 
of Pleas, after the coarſe of the Common law, toram 
Baronibus ; and here the plaintiff ought” to be a tenant, 
or debtor to the King, or ſome way accountant to him; 
but this is now become a meer fition, and the court'is 
open to all. But the form is ſtill preſerved. 
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„ The leading procefa.is eicheta writ of fene, or ye 


min. The court of Equity is holden in the Exchequer 


chamber coram Theſanrarie, Cancellaris:& Baroxibus, but 


_ uſually: before the Barons only z the Bord Chief Baron 


being the chief Judge to heat and determine all eauſes in 
law or equity; the proceedings are by agi bill and. 
anſwer; agreeable to the practice of the High Court of 
Chancery 3 but the plaiatiff muſt likewiſe ſet ſorth that 
he ĩs debtor. to the King, though ir is hot material Whe- 


ther he be ſo or not, it being, as above obſerved, only» | 


oy 


matter of form. ALIAS THIAHIY 7 GB WS £ «ws. 
In this court the clergy uſually exhibit bills for reco- 
very of their tithes, Ac. Aud here the Attorney General 
bringe bills for any matters concerning the King; and 
any perſon grieved in any cauſe proſecuted: againit him 
on behalf of the King, may bring his bill againſt the 
Attorney General to be relie ved in equity, in which caſe 
the plaintiff muſt attend the King's Attorney with a copy 
of the bill, and procure him to anſwer the ſame: and Mr. 
Attorney may call any that are intereſted in the cauſe, or 
any officer or others, to inſtruct him in the making of his 
anſwer, ſo as the King be not prejudiced thereby, and 
his anſwer is to be put in without oath. 4 44ſt. 109, 
FFF 
The ace and proceedings generally in uſe at the 
Exchequer Bar, where — gh was very much bu- 
fineſs and very various, are chiefly. relating to debtors, 
farmers, receivers, accountants, c. for debts and duties 
due to the crown: and all penal puniſhments, intruſions, 
forfeitures, upon popular actions, c. are matters cog- 
niſable by this court. Pradi/. Attorn. edit. 1. p. 292, 293. 
The Exchequer is now ſaid to be the laſt of the four 
courts at He/imin/ier ; governed by the Chancellor of the 
Exchequer, the Lord Chief Baron, and three other Barons, 
who are the ſovereign auditors of Exgland, and the judges 
of the court. There alſo fits in this court a Pa:/ne Baron, 
who adminiſters the oath of all bigh-ſheriffs, under- 
ſheriffs, bailiffs, auditors, receivers, collectors, control- 
lers, ſarveyors, and ſearchers of all the cuſtoms in Eng. 


The Chancellor or Under Treaſurer hath the cuſtody of 
the ſeal of this court, The King's Attorney General is made 
privy to all manner of pleas that are not ordinary and of 
courſe, which riſe upon the proceſs of the court ; and he 
puts into court in his own name, informations of conceal- 
ments of cuſtoms, ſeizures, &c. And alſo for intruſions, 
waſtes and incroachments upon any of the King's lands ; 
or upon penal ſtatutes, forfeitures, &c. a 

The Remembrancers keep the records of the court be- 
twixt the King and his ſubjects, and enter the rules and 
orders there made: one is called the King's Remembran- 
cer, and the other the Lord Treaſurer's Remembrancer : 
The Remembranxcer for the King hath all manner of informa- 
tions upon penal ſtatutes uſed in his office only; and he 
calls to account, in open court, all the great Accountants 
of the Crown, Collectors of Cuſtoms, Sc. he makes out 
writs of privilege, enters judgments of pleas; and all 
matters upon Exgliſb bill are remaining in his office, 

The Remembrancer for the Lord Treaſurer makes out all 
the eſtreats ; he ſets down in his book the debts of all ſhe- 
riffs, and takes their foreign accounts; and iſſues out writs 
and proceſs in many caſes, Sc. And theſe Remem- 
brancers have ſeveral attornies to do buſineſs under them; 
who by ſtatute are not to iſſue out of the Remembrancer's 
office, any writs upon ſeppoſition, but upon juſt grounds, 

e. 1 Jac. 1. 6. 26. | 

There are two Chamberlain: that keep the keys of the 
Treaſury, where the records lie, with the book of Domeſ- 


day, &c. They may ſit in court if they pleaſe, but not 


intermeddle with any thing; unleſs it be relating to the 
Sheriffs, in the pricking whereof they have a vote. And 
beſides the Chamberlains, there is a Clert of rhe Pipe, in 
whoſe cuſtody are conveyed out of the King's and Trea- 
ſarer's Remembrancer, c. as water through a pipe, all 
accounts and debts due to the King. 

The Controller of the Pipe; who is ſaid to be the Chan- 
cellor of the Exchequer. The Clerk of the Eſireats, who 
receives the eſtreats from the Remembrancer's office, and 
writeth them out to be ſerved for the King, &c, The 


Foreign Oppo/er, who oppoſes or makes a charge on all | account of the method of charging the duties of 4. 


: q 
. * * N 1 
N * 


rn Ur. of their gen nz, 5e f. fined,:ifues, amer- 


tocthe writ, under the ſeal in 


ſued 3 and here are divers Under Clerks employed in ſuits 
; commenced or depending in this court. There is a Clerk 
of the Summons ; Under Chamberlains of the Exchiquer ;- Se- 


the Pip ; -the. Uſer of the Exchequer, Marſhal, &c. For 
the to edition of the.Szarates at Large, title Eæcbeguer. 


Treaſurer may cauſe Exchequer Bills to be made of any 
ſums. not exceeding 1, 500, ooo i. for the uſe of the war; 
and the duties upon houſes were made chargeable with 40. 
105, per cent. per annum to the Bank for circulating them. 
The Bast not paying the bills, actions to be brought 
againſt the Company, and the money and damages re- 
covered: and if any Exchequer bills be loſt, upon affida- 
vit of it before à Baron of the Exchequer, and certificate 
from ſuch Baron, and ſecurity given to pay the ſame if 
found, duplicates are to be made out: alſo when bills are 
defaced, new ones ſhall be delivered. Bid. The King, 


borrow money upon the credit of bills, payable on de- 
mand, with intereſt after the rate of 3d. per diem for every 
1001. bill. 917 & 8 W. 3. cap. 31. And by 8 89 W. 
3. c. 20. An intereft of 5d. a day was allowed for every 
100 J. But 12 V. 3. c. 1. lowered the intereſt on theie 
bills to 44. a day per cent. And by 12 Amr. caſt 11. it 


Exciſe, (from the Belg, acciife tributum) Is a duty 
or impoſition laid upon beer, ale, and other liquors which 
had its beginning in the reign of King Charles the Second. 
12 Car. 2. c. 23. One principal office of exciſe to be 
erected in London, Ic. and the commiſſioners and ſub- 
commiſſioners appointed to le this duty, may, under 
their hands and ſeals, appoint ſo many gaugers as ſhall 
be needful; who are to enter the houſes of brewers, inn- 
keepers, c. to gauge all the coppers, fats, and veſſels 
in the ſame, and make returns to the commiſſioners of 
| exciſe, c. under whoſe office and limits they live: and 

upon refuſal, may forbid the parties to ſell any beer, un- 
der 5 J. forfeiture, &c. by this act. And by ſubſequent 
ſtatutes, additional duties have been granted on low wines, 
-ſpirits, or brandy drawn from corn: alſo a duty of exciſe 

is laid upon malt, and upon ſweets, Qc. which is an- 
nually continued. | 45 


— 


with a conſtable, may enter into a houſe or brewhouſe, 
and ſtay there during the time of brewing, &c. Brewers 
erecting or alterio any back, cooler, copper, Cc. or 
keeping any private ſtore-houſes; and malſters keeping 
any private veſſels for ſteeping of barley, without giving 
notice to the officers of the exciſe; in either caſe, forfeit 
50 J. and bribing a gavger incurs the penalty of 10/. 
15 Car. 2.c. 11. 2W.& M. 4W.&M 788. 
3. $&g z. c. 19. By —— 

. See 1 Geo. 3. whereby the exciſe on beer and ale, Cc. 
is granted to King George the Third for life. 

Officers of exciſe may goon board ſhips, and ſearch for 
rum, arrack, and other exciſable liquors, as officers of 
the cuſtoms may do, and ſeize commodities forfeited, &c. 
Stat. 11 Geo. 1. c. 30. And three of the commiſſioners 
of exciſe have power to determine all complaints and in- 
formations concerning the exciſe duties; as well as juſ- 
tices of peace at their ſeſſions, &c. Stat. 1 Geo. 2. c. 21. 
Vide 9 Ges. 2. c. 35. See Stat. 10 Geo. 2. c. 17. 24 Gm. 
2. c. 40. and 26 Geo. 2. c. 32. See farther Table to 


the 4to edition of the, Srarutes at Large: and alſo an 


e, 


ciaments, recogniſance, We; certiſed in eftrents anbexed 


condaries in the offices of the Remembrancers; Secondaries of 


the ſtatutes relating to the Exchequer, ſee the Table io 


or his officers in the Exchequer, by former ſtatutes, might- 


green Wax, aud delivereth- 
tbe fame to the Clerk of che Eſtreate to be put in proceſs, 
| The: Aad/ersy] that take the accounts of the King's Re- 

 ceivers,]! ColleQorsz ns and perfect them. The ſour 
' Tellers, Whoſe bufineſs- to receive and pay all money is 
rolls, called Pelliz Receptoram.. The Clerk of the Möilt, 
who makes. a roll of ſuch ſums» av the ſheriff upon proceſs 
retutns Nrbil; Sc. be Cle the Plas, im whole of. 
 fice all officers and privileged*perſons are to ſue aid be 


: Exchequer Bills, ; By Sat. 5 Aus. c. 13. The Lord 


* 


is ſunk to 2d. a day. Forging Exchequer bills, or the 
indorſements thereon, is felony. See Felony. © 1 


An officer of the exciſe in the day-time, or in the night 


- 1 


* * © 


Al, toc, and of the names and buſineſs of ſome of the 4 the realm, denounced «curſe: and exattaccioaden 
offers employed therein, at the end of Gib. Exch. edit. | 


1758. 9. 293- 


Exciula, Excluſagiam, A Nice for the carrying-off.| 


water; and the payment to the lord for the benefir of ſuch 


a ſluice. Et duo molendina in and manerio-cum"aquis er. 


luſagiis, c. Mon. Ang. tom. 1. p. 398, 587. 
* Excommengement, Is in Law Freneb the ſume with 
;xcommunication in Engliſh. Stat. 23 Hen, 8. c. 3. 


Excommunication, (excommunicatio) An eccleſiaſtical 
cenſure, by which a perſon is excluded from the commu- 


nion of the church, and from the company of the faith 
ful. It hath been thus defined: excommunicatio of 51. 
hil alind quam cenſura a canone wel judice ecclefraffico prolata 
& inflide privans Jgitina conmunieue ſacranautorm & 
uandog ; hominum. r 
And it is divided into majorem and minorem; minor git, 
per quam quis a ſacramentorum participation coꝶſcientia wel. 
intentia arcetur : major oft, um non ſolum a ſacramantormm, 
verum etiam fidelium communione excludit, & ab omni ad 
legitimo ſaparat & dividit,  Venatorius de Sent. Excom”. 
The form of an excommunication was of old: Auforitate' 
Dei Patris omnipotentis & Filii & Spiritus Sandi, & Beate: 


Dei Genetricis Marie, omniumgue Sanforum, excommuni- 


clefie ſegusſtramus, fc, Leg. Wil. 1. ed 
mag 3 of 3 was inſtituted origi- 
nally for preſerving the purity of the church; bat eccle- 
ſiaſtics did not ſcruple to convert it into an engine for 
promoting their on poxwer, and. inflided it on the. m 
frivolous occaſions. Robertſ. Hiſt. Emp. Charles. 2 V. 
I , &C, 70 * J e . n hn enn 
"Herein is to be conſidered, _ 


camus, anathematizamus, et a limitibus Sancti Matris Bee 


— 
. 


„ 


i G63 2902.23 pv1 1 15 

II. Of the diſabilities the excommunicated are und rr. 

UI. Of he procerdings in excommunications, and how the 
excommunicated are abſakved, ' 1 


I, In what caſes and by *. may be excommuni- 
- : . cated, 8 * 

This excommanication is generally for contempt in not 
appearing, or not obeying a decree, Cc. And in other 


reſpe&s the cauſes of it are many; as for matters of he- 


rely, refuſing to receive the ſacrament, or to come to 
church; incontinency, adultery, ſimony, c. A man 
may not be excommunicated for matter of defamation, 


Co 8 OM 

In ſome caſes perſons ipcur excommunication %% fade 
by act of parliament ; but they are to be firſt convicted of 
the offence by law, and the con viction is tranſmitted to 
the ordinary. Dyer 275. 1 Pentr. 146. 8" 

By-E4. 6. c. 4. If any perſon ſhall ſmite, or lay 
violent hands upon any other, either in any church or 
churchyard, that then ip/o fa&o every | maps ſo offending 
ſhall be deemed excommunicate, and be excluded from 
the fellowſhip and company of Chris congregation,” 

And it is further enacted by the ſaid ſtatute, That 
if any perſon ſhall. maliciouſly ſtrike any perſon with any 
weapon, in any church or churchyard, or ſhall. draw 
any weapon in any church or churchyard, to the intent 
to ſtrike another with the ſame weapon, that then every 
perſon ſo offending ſhall flandig/ſo fafo excommunicated 
as aforeſaid,” | | & 

By the Stat. 3 Jac. 1. cap. 5. fe. 11. & 12. it is 
enacted, ** That every popiſh recuſant conviR ſhall ſtand 
to all intents and purpoſes diſabled, as a perſon lawfully 
excommunicated,”  . . | 2 

None but the biſhop is to certify excommunication, 
unleſs the biſhop be beyond ſea, or in remotis ; or except 
the certificate be by one that hath ordinary juriſdiction, 
Sc. And if the ordinary excommunicates a perſon for 
any thing where he bath not cogniſance of the cauſe; the 
party may bring an action againſt him, or the ordinary 
it is ſaid may be indicted. Co. Lit, 134. 2 laſt. 527. 
Mood i Inſt. 508. 1 f 

Arno 38 H. 3. Beniface archbiſhop of Canterbury, and 
the other biſhops, with burning tapers in their hands, in 
IT +/imin/tcr-Hall before the King, and the other eſtatey of 
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againſt the breakers of theliberty of the charch; and by 
Stat. 9 E. 3. Biſhops may communicate not only all. 
perturbers of the peace of the church, but alſo felons, ; 


, , 
. 1 * 12 1 2 i , Z . Tat 1 


* 9 
# 


II. Of che diſabilities the exe cated are andir. 
Aa offender excommunicated: is diſabled to do any jg - 
dicial act, as to ſue any action at law, be a witneſs, „ 
though he may be ſued: but every excommunication 
doth not diſable one; for if a mayor and .commonalty 
bring an action, an excommunication of the mayor ſhall 
not diſable them, becauſe: they ſuc and anſwer by attor- 


«| ney: and if a biſhop is 'defendant, an excommunication - 


by that biſnop ſhall not diſable the plaintiff: and an ex- 
communication againſt an appellant, while the appeal is 
depending, is void. Co, Lit. 134. 4 inſt. 340. Wed 

. F 7 - = i on Es | ws by „ hae oh 


© Excommunicationis a: good plea to an executor or ad- 
miniſtrator, though they ſue in ater droit, for an excom- 
municats'perſon is enaluded from the body of the charch, 
and incapable to lay out the goods of the deceaſed to pious 
uſes: alſo it is one of the effects of excommunication, 


. | that he cannot be a procurstor or attorney for: any other 
perſon, and therefore cannot repreſent the deceaſed. 43 


Z. 3. 13. Co. Lit. R F 
Extcommuniecation is no plea in a gui tam, becauſe it is 
for example; and the ſtatute having given the informer 
an ability to ſue, and nor excepted excommunicated. perſons 
from tbe liberty of informing, he is enabled to ſue by the 


$1 b, 2-45.08 Þ e II re n ee the church. 12 

| | oi 4 243: £4351 36 Eno ooo elf ni un 1 . 

I. In what caſes and by whom perſons may be ercommuni· | 
Is ſhall not reply, that he has appealed from the ſentence, 


When excommunication FR pleaded in the plaintiff, he | 


for the ſentence is in force until it is repealed ; and whilſt 

it is in force, he cannot appear in any of the courts of 
juſtice,' but he may reply, be is ab/olved; for then his 
diſability. is taken away. Bro. Excommunication 3. 3 
Balſt. 72. 20 H. 6:25. Placita. Gen. 10, 72. 


III. of the proctedings in excommunications, and how the 
4 excommunicated are alſolved. 


Excommunication is publiſhed in the church, and if 
the offender do not ſubmit in forty days, then the biſhop 
is to certify the excommunication into the temporal courts, 

ſetting forth ſpecially. the cauſe of excommunication, that 
the judges may ſee whether the eccleſiaſtical court hath 
cogniſance of the matter; and thereupon the party may 


2 


or capias exc „and is to remain in priſon till 
he ſubmits and is abſolved; when the biſhop likewiſe 
certifying the ſame, another writ iſſues to the ſheriff to 
8 him. 2 Inf. 189. 8 Rep. 68. 2 Nel}. Abr. 
8. , ; : f £ « Toy b 
. The biſhop's certificate, if he die before the return of 
the writ, ſhall not be received, for his ſucceſſor ſhall cer- 
tify ; the nic wit muſt mention that the party lived 
within the dioceſe where he was excommunicated, and by 
what biſhop; if it be pleaded, the time when is to be 
ſhewnz and excommunication muſt be declared in the 
eccleſiaſtical court before they proceed, fc. 8 Rep. 68. 
Cro. Jac. 82. Moor, ca. 667. Latch 174. Hetley 86. 
It hath been adjudged, that the ſpiritual court hath not 
power to meddle with the body of any perſons whatſoever, 
or to ſend proceſi to take them; for if a perſon is excom- 
municate for contempt, Wc. they ought to certify it into 
the Chancery, whence it is ſent into B. R. and thence 
iſſues proceſs. Cro, Eliz. 741. See the next article, 
Excommunicato Capiende. | : 


Ls to the method by whic 


| be r by virtue of the writ fignificavic 
| catum 


Sb. 


— way bs 


ab/olved. 

If a perſon be unjuſtly excommunicated for a matter of 
which the ſpiritual court hath not conuzance, and he is 
taken on a writ of excommunicato 'capiends, the party 
grieved ſhall have a writ out of Chancery to the ſheriff, 


| to deliver him out of priſon. 2 nfl, 623. 13 Co. 76. 
4R | 


F. N. B. 141. 
jk 80 


excommunicated perſons are not permitted to have Chriſ- 
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debate held to be good and that the biſhop having a! 


> 1 5 
5 
| 1 


80 if che ſpiritual court proceeds inv or dind, 8 if 
they refuſe a copy of the libel; e a prohibition shall go, 
with 4 elauſe to abſolve und deliver the party ipjured.?, 


- 


„Al u man de excomihanicated; and offers: to obe: 
and perform! the ſentence, and the biſhop refuſeth :torac- , 
cept it, aud to affoil him, he ſhall have a writes! thei 
biſhop, requiring him, upon performance of the ſentence, 
to «foil him; and the renſon thereof is, For that by! the 
excommuvicarion the party is diſabled to ſue any ntlion, 
or to have any remedy for any wrong dane un. im df 
long as be ſhall remain — 3 _ ae the : 

arty grieved may have his ation pon his <4aloagaiolt the 
Deep; in — Opie as be may when the-btthop: doth! 
excommunicate' him for: a matter which abelonjgtcliinorr; 
to the eceleſiaſticab con uſantce j abſoi the:[biſhop; insthoſe 
caſes,” may be indicted at thb ſuir of the iKing.'d 2 Ae 
631 „ ech Slide es ns Faroe noiisoinummos 
But if. the excommunicetion be for-a»Juil cauſe; the! 
party muſt make preſent ſatisfaction before he can be: 
abfolved, or he muſt? put in cutiont that he wilt here- 
after perform chat hieb theibiſſiop ſhall redfonably! and 
according t& lav tenjbin him j dich cauriony im t Civil: 
law; is of three ſorts. t. "Fidejuſſoria; "ks? 72 man? 
bindeth himſelf wich ſureties to pero fomewhar. * 2 
Pigasratio; or realir camiopaswhena n god 
or mortgageth lands for the ce og: Murat fa, 
when the party who is to perform auy thing, taketh 4 
corporab oath to do it; whichlaf is now! che moſt fre- 
nent methoc. gulzen 95310365 5 bats; SI9 mers 3 
--Phis method of taking caution whs held to be aguinſt- 
la ]. 1 Buff. 122. But was aſterwards on great 


diſcretionary power herein, it was as much in his option 
to take caution: by obligation as; by either of the two 
other methods. 2 Lev. 36. Raym, 2255 1991 199 ID 

If aſter a perſon is excommunicated, there comes a 
general act of pardon, hieh pardons all-cogtemprs, Cc. 
it ſeems that this offence is taken away without any formal 
abſolution. See Cro. Car. ig - C. Fac. 212. 8 C. 
68. 1 Jon. 227. 2 Lev. 36. Gib. Cod. 11067 ++ \ 

Excommunicato Capiendo, Is a writ directed to the 


Mer ift for approhending him u ho ſtands obftinately er com- 


municated forty dar; for the contempt of ſuch a perſon 
not ſeeking abſolutioni being'certified or ſiguiſied ĩnto the 
Chancery; chis wir iſſues for the impriſoning him wĩthoui⸗ 


bail or minpriſe until he conforms. FE. MiB. 62. By 
the Star. © Hi c. 23. Wld ex communzcato Capiends' | 


Mall i ſue out of the court of Chadnvery in term - time, and 


be tetürnuble ih H. R.. They ſhall be brought ſeal- 


ed into the Kins't Benth," and thete © 
of record to the ſheriff,/ and there 
between the tee and the return: and if the ſheriff return 


a now oft inventus on the writ, 'a-rapias with proclamstion 


is to be granted for the party to yield his:boly-to-gaol 
under the penalty of 10/. And if he do not appear on 
the firſt capias and proclamation, a ſecond is to go forth, 
and he is to forſeĩit 20 ea 39 nnen ene ts) 

But, by this ſlatute, if 'in"the''excommunicato capiendo, 


the party excommunicated hath not à ſufficient addition, 


as to his place of dwelling, e. according to H. 5. c. 6. 
Or if in the fgnifcavit/ir is contained, that the excom- 
munication procteds upon a cauſe of contempt or ſome 
original matter of bere/y ;-' for refuſing to have à child 
baptized, to receive the /atramert; to come to dium ſer- 
vice, or for error in matters of r#/igion and doctriae, for 
incontineney.  uſuty; fimony, perjuty in the ect leſiaſtical 
courts; or idolatry; he ſnall not incur the penalties ĩn this 
act, for his contempt in not rendering himſelf priſoner 
vpon the capiats, &c. So that the ſtatate doth not require 
the capias with proclamations, and the penalties in other 
caſes, beſides the ten caſes mentioned. 2 ft. 661. 

And it his been adjudged, where a perſon has been 
excommunicated, and node of thoſe cauſes were contain- 
ed in the /prificavit,” that the perſon excommunicate 
mould be diſcharged of the penalties ; but not of the ex- 
communication, 3 Mod. 89. It has alſo been held,” that 
for any of the cauſes expieſſed in the ſtatute 'there ought 
to go v capias with a penalty, and be an addition to the 


1 120 
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| capiasbe with à penalty, the court will not diſcharge the 
partys but the penalty only: but for want of addition, in 
caſes where that is required, the party ſhall be diſcharged 
upon mation. 1 Salt. 294. 79 5 See à very full Commer 
on.aheiSrat. 25 Aix. c. 23. for the due execution of this 
writ, and the made of proceeding. which the party vbo is talen 
ought to purſue, in Hriniſb luibertter, fp. 224, W 
Excommunicato deliberando, Is writ to the ſheriff 
for deliyery of an excommunicate perſon out of priſon, 
upon eeriteste from the, ordinaty of his conformity to 
[rhe ecolehadical jutiſdiction. F. M. B. 63. Reg. Orig 

674 And where a man is undo excommunicsted, be 
may he (delivered in ſome (eaſes by an babed; corpui; and 
ſometimes by pleading, as well as by an extommunicars 
dialibaranus : alſo ſometimes by prohibition, &. Aud on 
a general pardon, the party may have a writ to the biſhop 
to abſoluve him. 12 Reps 1765+ Earcbizogi Gods. 272. 
IF plaintiff in an action be eg communicate, and after he 
gets letters of a&/o/ution;"on ſhewibg them in court, he may 
have a re : ſom mou, c. upon his original,” 1 A. 135. 
Extommunicato Reripie ndo, Is. a writ whereby per- 
ſons excommunicated being for their obſtinacy committed 
to priſdn, and unlawfully defivered, before they have 
given * to rr way — of the church, are 
commanded to be t after impri vain. 
Reg. Orig. 67. ur e uy * ns 
Execution; /exrcutio) Signifies the laſt performance 
of n act; das of a judgment, S Aud is the obtaining 


* *% + £ w% * . 
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| | of poſſeſßon of ang thing recoveted hy judgment of law. 


' \{af.1289%- Sir Lu. Colr, in his Reports, makes two 
ſorts of execations.;; one final, - another with a quox/que, 
' tending to an end: an execution fizal is that which makes 
money of the defendant's goods; or extends his lands, 
and delivers them to the plaintiff, which he accepts in 
ſatisfaction, and is the end of the ſuit, and ell that the 
King's writ requires to be done; the other writ with a 
 guou/que;\ though it tendeth to an end, is not final: as in 
caſe of a cng⁰,ä¾ad fatisfaciendum, which is not a final 
execution, but the body of the party is to be taken, to 
the intent the plaintiff be ſatisfied his debt, c. and the 
impriſonment of the defendant not being abſolute, but 
until he do ſatisfy the ſame. 6 Rep, 87. 

Under this head it is material t conſider, 


2609 eee eee 
I. O the nature and res kind, of. executions, and 
bat things were liable thereto at Common lanw, Ac. 


—_ 
- — 


* 


* 15.85 Gu See, 0 gr the ſeveral executions 

be taken out, and where the party [ball be c „ 
i F 72 of han E 4. e ee on 
III. By avhom,. againfi whom, and at what time execu- 
1 tions may be ſued, and by whom they ſpall be executed, 
 ... . and bow they are to be releaſed and di charged. 
* IV. To what time executions ſhall relate, ſo as. to avoid 
| +; lienation, and of the King's prerogative in reed of 


” 


. executions. 


4s C 


V. Of the party's remedy againſt irregular executions, and 


lle offexce of ebfirafling extention, | | 
I. Of the nature and ſeveral kinds of executions, and what 
+ things avere liable thereto at Common law, &c, © 
The writs of execution at Common law were only a 
ff. fu. on the goods and chattels; and a Jewari facias to 
levy-the debt or damages upon the land and chattels: 
afterwards a ca. ad /atisfac. was given by Star. 25 Ed. 3. 
c. 17. And an egit by Stat. Weftm. 2. c. 18. which 
makes the body liable, and the future profits of lands, 
De. + N. 154. 2 Inf. 394 
The reaſon why by the Common law, where a ſubject 
had execution for debt or damages, he could not have the 
body of the defendant, or his lands in execution, (unleſs 
it were in ſpecial caſes) was, that the defendant's body 
might be at liberty, not only to follow his own affairs and 
buſineſe, but alſo to ſerve his King and country; and 
taking away the poſſeſſion of his lands would hinder the 
following of his huſbandry and tillage. © 2 If. 394. 
Though neither the body nor lands of the debror on 
a judgment could be taken in execution at Common law, 
but only his goods; yet in action of debt againſt an heir, 
upon the bond of his anceſtor, his land which be had 
by diſcent was ſubject to be taken in execution. 3 Rep. 


writ: in other cafes it is not neceſſary; and if then+the 
' 7 þ 


11. Ia action of debr_againſt the heir upon his au- 
ceſtor's 
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was held that the plaintiff ſhould haveexecation againſt the 
heir, of any of his own lands or goods. Dyer e 
Jadgment was had ageinſt the beir by nil gicit, and a 
ſcire facias being brought againſt him to have execution, 
he pleaded: rien per diſcent; it was adjudged that this plea | 
was too late after the judgment by nil dicit, and the exe- 
cution mall be on his 'own lands. Dyer 344. 
Zut there is a difference between a /cire facias and an 
aon 'of debt brought againſt an beir upon a bond of his 
anceſtor, in which the heir is named; Popb. 193. On 
a judgment for the debt of an anceſtor, where the heir 
hath made over lands deſcended to him, execution may be 
taken againft ſuch heir to the value of the land, c. for 
the debt of his anceſtor, as if his own debt. Stat. 3 80 4 
If a petſon have jodgment given againſt him for debt ; 
or damages, or be bound: in a recognizance and dieth, j 
and his heir be within age, no execution ſhall. be ſued of 
the lands during the minority; and againſt an heir within | 
age, no execution ſhall be ſued upon a ſtatute merchant f 
or ſtaple; '&c; 1 af. 290. There is an execution. on 
body, lands and goods, upon:a ſtatute merchant, ſtaple | 
and recognizances. - 1 12ſt. 289. 2 Inf 68. 
In perſonal ations, execution is either by capias ad ſa- 
tiifaciend. or fieri facias againſt the body or goods; or 
elegit againſt the lands, &c. In real and mixed actions 
the writs of execution are habere: facias ſeifinam, to put the 
party in poſſeſſion of his frechold recovered by judgment 
of law; and babere facias poſſſionem, to put him in 
poſſeſſion of his term, Qt. Aud after judgment, iſſues 
proceſs of execution; for it begins where the action ends. 
No execution for damages recovered. in a real action, ſhall 
be had by capias ad /atiifaciendum: but where a man 
hath judgment to recover lands and damages, he may 
have execution of both together. - 8 Rep. 11ddG. 


— * 


Whatever may be aſſigned or granted may be taken on 
an execution. Francis and Na/#' Rep. temp. Hardæu. 
per Aunaly. 5 3. Nothing can be taken in- execution that 
cannot be /o/z, as deeds, writings, c. A.  Bank- 
notes, &c. cannot be taken in execution as they remain, 
in ſome meaſure, cheſes in action. I. 
II. Of the jnagments on bib the ſaweral executions may 
i* be taken dut, and where the party ſhall be concluded by 

rde eleFion of one of iben, -e | 

When a judgment is ſigned, execution may be taken 
out immediately upon it, and need not be delayed till it 
is entered, it being a perfect judgment of the court before 
entered. Co. Lit. pog. And if, the judges, of the 

court of B. R. ſee one againſt whom there is a judgment 
of that court walk in Feſfminſter hall, they may Ade 
officer to take him up, if the plaintiff deſire it, without 
a writ of execution. 1 "Rep. 52. If execution be 
not ſued 'qwvithin'a'year' and a day aſter judgment, where 
there is no fault in the defendant, as if writ of errot be 
not brought, & r. thete muſt be a ſeire Facias to revive the 
judgment, which in that time may bghad without moving 
the court; but if it be of longer ſtanding, the court is to 
be moved for it. 1 Ia. 290. 2:{nf- 771. But if the 
defendant be outlawed after judgment, (as he may where 
he cannot be taken in execution, or hath no lands or goods 
to pay the debt, Sr. when the ſuit is commenced. by 
original) the plaintiff need not renew the judgment by 
ſcire facias to obtain execution after a year. 1 IH. 290. 
It hath been adjudged, that by the Common law, if a 
man was outlawed after judgment in debt, the plaintiff 
was at the end of his ſuit; and he could have no other 
proceſs after that perſonally; but was put to his new ori- 
ginal, &c. 2 Nel. Abr. 777. If the plaintiff does not 
proceed upon the /cire: facias, he may bring an action 
upon the judgment: and after judgment againſt the de- 
fendant, in action where ſpecial bail hath been given, 


* . 
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the plaintiff may have execution again{t the defendant, or ||: 


proſecute his bail. Comment Law Cam. placed 206. " IF 
one be arreſted upon proceſs in B. R. and puts in bail; 
and afterwards the plaintiff recovers, and the defendant 


renders not himſelf according to Jaw, in ſaſe-guard of 
his bail, the plaintiff may at his election take execution 
againſt che principal, or his bail after judgment againſt 


the ocher will be diſcharged. Cre. Car, 
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them; but if he takes be hail, he ſhall never afierward2 
meddle with the principal. . Ce, Jac. JAG +6 LOTS 


25 1 / $4.5 nn 2 ids 5 
oint againſt them: the court cannot divide an 


* 


| mult, be 


Hicb. 24 Car. B. R. A man and bis wife recovered 


= 


ges; then the wife died, and t 


. 


e huſband prayed to have 


1; Mod. Rep. 179, 180, 
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plaintiff ſhall have execution by /cire facias dgainft the 


' has an heir alive, Ce. it will not prevent it, Nayn. 26; 


curion one of them. dies;; it has been held that execution 


2 
* 


will he no error; which may be done without a /ciee 


% 
3 


bound as well, as the ieſtator e execution js 
9 "AF. 2 n * # + CE £> 4 po 14 Han 1 
once begun, it cannot be delayed, unleſs there. appears 
ſhall-aby thing ſtop the ſheriff from, ſelling, Se, - Cre. 
Re ns. +30; ieee 
Elix. 73. Comber b. 33» 389, x | 5 


7 8 
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A man can have but one execution; but it muff be in- 


tended, an execation, with ſatisfaZiqn,. and the body of the 


defendang,.is no ſatisfaQtion,. only, a pledge for the Geht. 
5 Rep. 86. When a perſon dies in execution, it is with- 


.czas againſt the goods, or elagit againſt the lands, It was 
not ſo. at Common law. Heb. 57, Bat it is given by 
Stat. 21 | on a s taken 


Fac. I. c. 24. Where a perſon wag taken on 


cholen this execution, which is the 1ohel 
has beep held that the defendant dying, the law will ad- 


judge it 2 ſatisfaction. Gro. Elix, 850. Ban ; ana 
y ſtatute, if a perſon in execution dies, a ne execu- 


1 


been taken in execution. 21 Jac. 1. c. 24. If an exe- 


* 


one execution with ſatisfaction upon one judgment. — 


Lill. Abr. 565, If the execution be not returned and 

filed, another execution may de had; and if only part of 
the debt be levied on a feri faciat, another writ of execu- 
tion may be ſued out for the reſidue thereof. Bid. 


% * 


Bat if von once charge the body of the defendant in 
execution on a capias ad ſatiſaciend, you may not have any 
other execution againſt his goods, Ac. except the de- 


ſendant make an eſcape, or is privileged, or die in exe- 
cution. Practiſ. Solic. 248. Though if one take out 
any wvrits of execution, and they have ho effect, he may 
have other writs, on on their fai te. Hob. 4 5 EI 
In caſe any prifoner committed in execution ſhall eſcape, 


any. creditor, at whoſe ſuit he. ſtands Charged, may re- 


take him by a new capias ad ſatisfaciend, or ſue forth any 
other kind of execution, as if the body of ſuch priſoner 


had neyer been taken in execution. Stat. 8. 9 V. z. 


c. 27. Where two are bound, jointly and ſeverally, and 
judgment is had againſt both of them, if one in execu- 
tion eſcapes, the creditor may take out execution againſt 
the other; bat if he go by licence of the creditor, then 

: IK * * 155 «| oe 
execution be delivered by privilege of par lament, when 


. the privilege ceaſes, the plaintiff may ſue out a new exe- 
cution againſt him. 1 Fac, 1. 6. 13. +. 2 nen 
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III. Ey wvhom, againſt whom, and at what time executions 
"1 may be faed, and by whom they ſhall be execilte a, and 


* 


bow they are to be releaſed and diſcbar gel. 


 " See ante Diviſion II. 


No: perſon is intitled to, or can ſue out execution, 


who 1s not privy to the judgment, or intitled to the thing 
|  _* recovered, 


| If one recovers jointly agaitiſt to in debt, the execuriod 
execution, Which is intire, and grounded on the judgment. 
an action of debt againſt the defendant 100 J. and dima- 


execution upon this judgment: the court at firſt inclined, 
that it ſhould not ſurvive to the huſband, buk that ad- 
miniſtration ought to be committed of it, as a thing in 
action; bur at laſt they agreed that the husband might 
take out execntion, for that by the judgment it.became 
his debt due 10 him in his own right. Co, Car. 608. 
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ſurviyor ; and though, he pleads, that the other defendant 


nd where two perſons recover in debt, and befofe exe- 


may he ſued in both their names by the ſurvivor, 75 ; 


cias. Ney 150. An execution may be executed after th. 


death of the. defendant ;, for his. executor being privy, is 


irregularity:; an audita puerelg is no ſuperſcdeas to it, nor 


out ſatisfaction; ſo that the plaintiff may have, a fert f. 


a capiar mJagatum, and died ip priſon, the plaingf Having 
bigheſt in law, it 


tion mall iſſue againſt the lands, g, as if he had never | 


cution be executed and filed the party can have no other 
execution upon that judgment; becauſe there can be but 
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away the remedy of the plaintiff at 
' therefore the party may take 'oat his execution which 
way he pleaſes, for the words of the ſtatute are, ft in 


. eldeſt ſhall not be char 
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recovered, as heir, executor 


or, or adminiſtrator to him who 


one have judgment to recover lande, and die before 
execution, his heir ſhall bave it; and where tenant in 
tail recovers and dies before the execution without iſſue, 
he in remainder may ſue out execution: an heir is to 
have execution for lands, and the executor or adminiſtra- 
tor for damages. Co. Lili. 251. Dyer 26. The execu- 
tors of executors may ſue out execution of a judgment ; 
but an adminiſtrator getting judgment in behalf of the 
inteſtate, and then dying, neither bis executor, or admi- 
niſtrator ſhall take out the execution, but the adminiſtta- 
tor de bonis non adminifiratis of the firſt inteſtate. 5 Rep. 
9. And ee 19 Car. 2. e. 18, | 
But if. an adminiſtrator, dxrante 


eutor, made the executor privy thereto. 1 Rel. Abr. 
FO > RO e R RTE 
Ir? a man has judgment for the arrears of rent, and 


dies, his executor ſhall ſue out execution, and not the 
heir 3 for by the recovery it becomes a chattel veſted, to 
which the executor is intitled, 1 Rel. Abr. 880. 

If a ſtatute be entered into, to huſband and wife, and 


the huſband dies, the wiſe mall take out execution. 1 


. 


Rel. Abr. 889. 
So if haſband and wife recover lands and damages, and 


the huſband dies, the wife ſhall have execution of the da- 
m and not the executors of the huſband. 1 Rel. 


Aor. 342, 389, hots 

Bs 292 ho Fr acl in debt againſt two, and one dies, 
a ſcire_facias lies againſt the other alone, reciting the 
death; and he cannot plead, that the heir of him that is 
dead has aſſets by deſcent, and demand judgment, if he 
ought to be charged alone; for at Common law, the 
charge upon a judgment being perſonal ſurvived, and the 
ſtatute t, does not take 
mon law; and 


Vein. 2. that gives the « 


elactiane; but if he ſhould, after the allowance of this 
writ 9 of the judgment, aa 75 an elegit to 
ch land, the party may have remedy by ſu ion, 
co by audit querela. Raym. 26. 1 Lev. * C. 
1 Keb. 92, 123. S. C. | | 

By the Common law, if judgment be given againſt a 
man for debt, or damages, and the defendant dies before 
execution ſued, his heir within age is not liable to exe- 
cution during his minority ; but rhe paro/ muff dur 


7 85 2 Lit. 290. 2 | 1 Rol. Abr. 140. ? 
And this privilege of infancy does not only aa 


infant, bat all others who are affected by the judgment; 


as if there be father and two daughters, and judgment 
be given for debt agaioſt the father, who dies, one of the 
daughters being within age, partition being made, the 
It nd * 1 alone, but ſhall have the be- 
neſit of her fiſter's minority, which puts a ſtop to the 
execution. Co, Lit. 290. 4. 1 
There can be no execution taken out againſt a member 
of parliament during privilege of parliament; alſo no 
capias can iſſue againſt a peer; for even in the caſe of a 


private perſon at Common Jaw, the body was not liable 
ro creditors; and the iſtatute of EA. 3. which ſubjeQts 


the body, does not extend to peers, becauſe their per- 
ſous are ſacred; as alſo the law ſuppoſes, that perſons 
thus diſtinguiſhed by the King, have wherewithal other- 
wiſe to ſatisfy their creditors. 6 Co. 52. Hob, 61. 
Cro. Car. 205. ] 

If a writ of execution be taken out againſt 2 clerk in 
holy orders, on a judgment obtained againſt him, or upon 
a ſtatute ſtaple, or recognizance in nature of it, which he 


- has centred into; andthe ſheriff returns, that he is a clerk, 
he ought to extend his lay fre and chattels, or return that 


he hath neither; but if he returns, quod clericus ft bene- 


ficiatus nullum haben, Jau feodum, ſid guad beneficiatus ef 
in ſuch a dioceſe, thea a writ of ſegucſtration ſhall iſſue 


to the biſhop to ſequeſter the living. 1 Rol. Abr. 891, 
2 Rol. Abr. 474 2 h 472. Ja. 207. 
2 


1 


Jeal. Cent. 165. 


|* Carth. 30, 31. 
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ad ſai 8 nm may be -execated! upon -v 
e felony; and if he be — . of 
the felony, the ſheriff is to keep him. 1 Lil. Alu. 567; 
But where a perſon is in priſon for criminal-matters, be 
ought not to be charged with a civil action without leave 
of the court; yet if he be charged,” he ſhall not be dif- 

Where not allowed, on à pardon, ſee Farry. 153. 
A ca. /a. will lie againſt a man who is outlawed for fe. 
lony, and be may be taken in execution at the ſuit of 4 
common perſon, Owen 69. And if he was taken upon 
az capiar atlagat. which was at the King's ſuit, he ſhallibe 
in execution at the ſuit of the party, if he will. Maor 


+ 


hogs tote | 566 But this is not without prayer of the patty: and if 
mineri tate of an | 

executor, recovers in debt, and before execution the exe- | at the requeſt of any perſon, without prayer of the plain. 
cutor comes of age, he ſhall have a /cire facias on this | tiff, commit the defendant” to priſon; by this he ſhall 


judgment; for carrying on the ſuit in right of the exe- 


ter a judgment given, the judges of their own heads, or 


not be ſaid to be in execution forthe plaintiff, -- Dyer 297. 
Tf one arreſted be in priſon for debt, and judgment is had 
againſt him; though it be in arreſt on a /atirar, or captat, 
he ſhall not be in execution upon the judgment, unleG 


the plaintiff prays it of record; or ſues a capias ad ſati;/a- 


ciendum, and delivers it to the ſheriff. "Dyer 197, 306. 


With reſpe# to the time of ſuing executions © 

At Common law, in real actions, where land was re- 
covered, the demandant, after the year, wo hy out 
a ſcire facias to revive his judgment, becauſe the judg- 
ment being particular in the real action, guoad the lands 
with a certain deſcription, the law required, that the 
execution of that judgment ſhould be entred n the 
roll, that it might be ſetn, whether execution was duli- 
vered of the ſame thing of which judgment was given: 
a ſcire fatias iſſued to ſhew cauſe, why execution ſhould 
not be. 2 Taft. 471. 5 Co. 88. Cro. Elix. 416. 6 Mod. 

88 : $66; S 1 . on 


288. 1 
But if the plaintiff, after he bad obtained judgment in 
any perſonal action, had lain quiet, and had taken no 
proceſs of execution within the year, he was put to a ne 
original upon his judgment, and no /cire Facias was iſ- 
ſuable at law on the judgment, becauſe there was not 2 
judgment for any particular thing in the perſonal action, 
with which the execution Whld A compared; therefore 
after a-reaſonable. time, which was a year :and.a day, it 
was preſumed to be executed, and therefore the law al- 
lowed him no //cire facias to ſhew cauſe why there ſhould 
not be execution; but if the party bad ſlipped his time, 
he was put to his action on the judgment, and the defen- 
dant was obliged to ſhew how that debt, of which the 
judgment was an non was diſcharged. 2 Taft. 46g. 
1 Sid. 351. 
| To remedy this, and e D make the forms of progeoying 
more uniform in both actions, the ſtatute of Vm. 2. 
cap. 45. gave the ſcire facias to the plaintiff to revive 
the judgment, where he 'had omitted to ſue execution 
within the year after judgment obtained. | 

A ſire facias ligg)on a judgment in ejectment, forthe 
words of the act are, Sive /ervitia five conſuetudines five 

; cunque irrotulata, which . comprehend all judg- 
ments, and give the like remedy on them by /cire ſucias, 
as the demandant had on a judgment in a real action at 
Common law. 1 Sid. 351. 2 Salk. 600. 

But tho“ the general rule be, that the plaintiff cannot 
take out execution after the year and day without a ſire 
Facias, yet the rule muſt be underſtood with theſe reſtric- 
tions. ö ö 

That if the defendant brings a writ of error, and 
thereby hinders the plaintiff Bom taking his execution 
within the year, and the plaintiff in error is nonſuit, or 
the judgment affirmed, the defendant in error may proceed 
to execution after the year without a /cire facias, becauſe 
the writ of error was a /uper/edeas to the execution, and 
the plaintiFmuſt acquieſce till he hears the judgment above; 
beſides, while the cauſe is till /ab judice, it is not known, 
whether the plaintiff ſhall recover, or not, and the year 
for the execution ought to be accounted from the fu 
judgment given. Cro. Jac. 364. Telv. 7. 1 Rol. Abr. 899. 
4 Leon. 197. 5 Co. 88. Carth, 236-7. 6 Mod, 288. . 
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So if the plaintiff hath a judgment, with ſtay of exe-, 
cutian for a year, he may, after the year, take ont his 
execution without the ./cire faciat, becauſe the delay is 
dy conſent of parties, and in favour. of the defendant ; 
and the indulgente of - the plaintiff Rall not turn to bis 
prejudice, nor ought the defendant to be allowed any ad- 
vantage of it, when it appears to be done for his ad- 
vantage, and at his inſtance. 6 Mod. 288. 1 Kol. Rep. 
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| Hot if the defendant had been tied up by an injunction 
out of Chancery for a year, yet he cannot take out exe- 
cution- without a ſcire facias, becauſe the courts of law. 


do not take notice of Chancery injun&ions, as they do of 


writs of error; beſides, in that caſe it had been no breach 
of the injunction to have taken out the execution within 
the year, and continued it down by vic“ non miſit breve, 
which cannot be done in the caſe of à writ of error, be- 
cauſe that removes ibe record out of the court where the 
judgment was; and therefore there can be no proceedings. 
below till it be | affirmed, and returned to the inferior 
courts. 1 Salk. 322, 6 Mod. 288. S. C. | 
| In debt, - if- defendant; acknowledge the action for 
part, and as to the remainder pleads to iſſue, and the 
plaintiff. hath judgment for that he confeſſeth; here he 
may not have execution till the iſſue is tried for that 
which he is to recover damages: though if he releaſes the 
damages, he may have execution preſently for the reſt, 
All judgments of inferior courts in debt are to be exe- 
cuted in the peculiar juriſdiction where given, and cannot 
be removed to be executed by the ſuperior courts. Cro. 
Car. 34. But if a judgment given in another court be 
affirmed, or reverſed for error in B. R. becauſe the pro- 
ceedings in the court below ate entered upon record in 
the-King's Bench, the party ſhall have execution in that 
court: And ſo if a judgment of debt, c. in the Common 
Pleas be affirmed in B. R. on a writ of error. 5 Rep, 88. 
Though where the record of a judgment given in C. B. 
is removed into B. R. the party cannot take out execution 
upon it, without a ſeire facias quare executionem habere, 
non dabeat. 1 Lill. Abr. 562. And where a writ of er- 
ror is brought in the Exchequer Chamber, to reverſe. a 
judgment in B. R. if the judgment is affirmed there, yet 
that court cannot make out execution upon the judgment 
aſfirmed; but the record muſt be tranſmitted back to the 
court of King's Bench, where execution muſt be done, 
I. Lill. 565. | 


N 


As an execution is an entire thing, he who begins muſt 


end it; a new ſheriff: may diſtrain an old one to ſell 
the goods on a diſtringas nuper vicecom. and to bring the 
money into court, or ſell and deliver the money to the 
new ſheriff; and the authority of the old ſheriff con- 
tinues by virtue of the firſt writ, ſo that when he hath» 
ſeized, he is compellable to return the writ, and liable to 
anſwer the value according to the return; likewiſe by the. 
ſeizure the property of the ee Sc. is diveſted out of 
the defendant, and he is diſcharged, whereby no further 
remedy can be had againſt him. 1 Salk. 322. 3 Salli. 
159 | 


fieri fue. according to the ſum levied ; and on an elegit it 
is held by ſome, that he ſhall have fees according to 
what is levied, and by others for the whole debt reco- 
vered, becauſe the plaintiff may keep the land till he is 
ſatisfied the intire debt. 1 Salk. 333. Where the ſheriff 
hath a fieri fucias or ca. ſa. againſt a man, and before 
execution, he pays him the money, execution may not be 
done afterwards; if it be, treſpaſs or falſe impriſonment 
lies. 5 Rep. 93. 12 Car. B. R. 

It is laid down as a general rule in our books, that the 
ſheriff in execating any judicial writ, cannot break o 
the door of a dwelling-houſe ; this privilege, which the 
law allows to a-man's habitation, ariſes from the great 
regard the law has to every man's ſafety and quiet, 
and therefore protects them from the inconveniencies 
which muſt neceſſarily attend an unlimited power in the 
theriff and his officers in this reſpect; hence, every man's 


houſe is called his caſtle. 5 Co. 91, Ce. 3 duff, 162. 


* 


A ſheriff all have his fees for executions, upon a | 
writ of capias ad /atisfaciendum for the whole debt; upon a 


| 
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Auen 668. Yelv. 28. Cra. Elin.) 908, Dalt, Ser. 


330, 


Tet in favour of executions, whick are che life of 


the law, and eſpecially. in caſes of great neceſſity, or 
where the ſafety of the King. and commonwealth are, 


concerned, this general caſe hath the following excep- 


iii 


1. That whenever the proceſs is at the ſuit of tho King, 


the ſheriff or his officer may, after requeſt to have the door 


opened, and refuſal, break and enter the houſe to do exe · 


| cution, either on the party's goods, or take his body, as 
the caſe ſhall be. OD 1 | 185 
2. 80 in a writ of ſeiſin or, babere facias poſeſionre in 
eje&ment, the ſheriff may juſtify. breaking open the door, 
if denied entrance by the tenant ; for the end of the writ 
being to give the party full and actual poſſeſſion, conſe - 
quently the ſheriff muſt have all power neceſſary for this 
end; beſides, in this caſe the law does not, after the judg · 
ment, look upon the houſe as belonging to the tenant, 
but to him who has recovered. 5 Co. 111 
3. Alſo this privilege of a. man's houſe relates only to 
ſuch execution as affects himſelf; and therefore if a 
fieri facias be directed to the ſheriff to levy, the goods o 
A. and it happens that 4. s goods are in the , houſe o 
B. if after requeſt made by the ſheriff to B. to deliver 
theſe goods, he refuſes, the ſheriff may well juſtify the 
SE and entring his houſe, 5 C. 93. 4. 1 Side 
186, | : d | 
4. It hath been adjudged, that the ſheriff, on a ſſeri fa» 


ciat, may break open the door of a, barn, ſtanding at a 


diſtance from the dwelling-houſe, without requeſting the 


5. 80 on a feri facias, when the ſheriff or his alticers 
are once in the houſe, they may break open any cham- 
| 2 or trunks for the compleating execation, 3 

. 87. | 4 1 f , 
6. So if the ſheriff's bailiffs enter the houſe, the dooe 
being open, and the owner locks them in, the ſherif 
may juſtify. breaking open the door, for the ſetting at 
liberty the bailiffs ; for if, in this caſe, he were obliger 
to ſtay till he could procure a Bhomine replegiando, it might 
be highly inconvenient; alſo it ſeems, that in this caſe, 
the locking in the bailiffs is ſuch a diſturbance to the exe=, 
cution, that the court will grant an attachment for it. 


7. That if the ſheriff in executing a writ, breaks open 
a door, where he has no authority. for ſo doing by law, 
yet the execution is good, and the party has no other re. 
medy but an «ugg of treſpaſs againſt the ſheriff, 5 Co, 

„ 4. * 3 | 0 
die the ſheriff refuſes to execute any judicial writ; this 
is a contempt to the court, for which an attachment wall 
be granted. 1 Salk. 33. 3 


. So if- he executes the writ, and makes a falſe en | 


the party injured may have an a&#ion on the. caſe agai 
him. 1 Saſk. 323. 4 5 ance 


Hs to the manner of releaſing and diſcbarging executions. _ 

By a releaſe of all ſuits, execution is gone; for no. one 
can have execution without prayer and ſuit, but the King 
only, in whoſe caſe the judges ought to award execution 
ex officio, without any ſait: And a releaſe of all extcatione 


. 
. = 
© S 
* * 


fendant is diſcharged of the execution, becauſe the debt or 
duty on which it is founded is diſcharged : But if the 
body of a man be taken in execytion, and the plaintiff res 


I! leaſe all a&trons, yet he ſhall remain in execution. Co. Lit 


291. If a judgment is given in action of debt, and the 
| defendant taken in execution, the plaintiff. releaſeth the 
judgment, the body ſhall be diſcharged of the. exccwion 
And if the plainuf after judgment releaſerh, ail 7 
the execution is diſcharged. Ibid. where one is in EXKCU= 
tion at, my ſuit, and L bid the ſheriff let him go; this is 
a good diſcharge and releaſe both to the party and ſheriff, 


Pepb. 207. 


But if the plaintiff make a releaſe to the defendant be | 


# 


ing in ci or other 3Q amountiog: 19, 4 diſcharge; 
918 48 0 5 3 G2 N 


owner to open the door, in the ſame manner as he may, 
enter a cloſe, c. 1 Sid. 186. 1 Keb. 698. S. G. 


bars the King. By releaſe of all debts or duties, the de- 
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it will not be a diſcharge %% facto, but by this means he 
may have the tame. 5 Rep, 86. Dyer 152. - 
Perſons charged in execation for any ſvrm not exceed- 
ing 100 l. in any gaol, who ate willing to ſatisfy their 
creditors as far as they are able, may exhibit a petition to 
the court whence the proceſs iſſued, with an account of 
their whole eſtate upon oath, praying to be diſcharged, 
&c. And thereupon the court ſhall order the priſoner to 
be brought up, and his creditors ſummoned at a certain 
day, when the court in a ſummary way is to examine in- 
to the ſame, fc, and order the eſtate and effeAs of the 
Priſoner to be athgned to the creditors by indorſement on 
the back of the petition ; whereupon the priſoner ſhall 
be diſcharged out of priſon; bur if creditors are diſſatis- 
fied with the truth of the priſoner's oath, he is to be re- 
manded till another day, and then if his creditors can- 
not diſcover any effects omitted, he ſhall be releaſed ; 
unleſs the creditors inſiſt on the priſoner's being detained 
in priſon, and agree by writing to pay him 25s, 44. a 
week, Cc. Stat. 32 Geo. 2. c. 28. ſect. 13. | 
Priſoners in execution z7./upra in any priſon (except 
in London and Weſtminſter ) before they petition any of the 
courts from whence the proceſs iſſued for a rule to be 
brought up, are to give notice to their creditors in writ- 
ing, that they deſign. to petition, and alſo a true copy of 
the account or ſchedule of their whole eſtates which they 
intend to deliver into the court, &c. And then, upon 
ſuch petition, the priſoners ſha!l have a rule of court to 
be brought to the next aſſizes for the county; at an ex- 
pence not exceeding 12 4. a mile, to be paid to the oth- 
cer out of the effects of the priſoners, Sc. And the 
creditors muſt be ſummoned to appear at the ſaid aſſiſes 
by order ſerved on them, or left at their houſes thirty 
days before; and at the affiſes, the judges on examina- 
tion ſhall determine the matter, and give judgment and 
relief; a record of which judgment is to be returned and 
certified to the court whence the proceſs iſſued, on which 
the priſoners were taken in execution. No perſon charg- 
ed in execution, ſhall be allowed to exhibit a petition to 
any court at law to be diſcharged, purſuant to the above 
acts, unleſs it be done before the end of the next term 
after he is charged; and thoſe ſtatutes ſhall not relate to 
any one taken on a capias for running cuſtomable goods, 


Sc. Vide 32 Gee. 2. c. 28. ſecf. 13, 14, 15. 


IV. Ty what time executions ſhall relate, fo as to avoid 
alienation, and of the king's prerogative in reſſ ect of 

" executions. 2 © 

- Writs of execution bind the property of goods only. 

ſrom the time of the gelivery of the aurits to the theritt; 

who upon receipt thereof indorſes the day of the monta 


when received: But land is bound from the day of the 


judgment. Stat, 29 Car. 2. c. 3. Cro. Car. 149, But 
the judgment muft he decletel, by 4 & 5 HM. M. c. 20. 
See Pol. Notwithitanding this fatute, if after the writ 
delivered to the ſheriff, and before execution is executed, 
che defendant becomes banirup!, that will hinder execu- 
tion, 3 Calf. 159. The plaintiff takes out execution by 
fleri facias againſt the defendant; ail the g::0ds and chzt- 
tels that ke had at the time of the execution, will be lia- 
ble to it: And where debt or damages are recovered, the 
plaintiff ſhall have execution of any land the defendant 
had ar. the time of the judgment; not of the lands he had 


the day when the firit writ was purchaſed. Rel. Abr. 


892. Steriffs may deliver in execution all lands where- 
of others ſhall be ſeiſed in truſt for im againſt whom exe- 
cution is had, on a judgment, Sc. 29 Car. 2. c. 3. 


If there are chattels ſufficient, the ſheriff ought not to 


take the lands; nor may things fixed to the freehold, 
goods bought Sena fre, goods pawned, c. be taken in 
execution. 8 Rep. 143. And if a defendant hides his 
goods in ſecret places, fo that the plaintiff cannot take 
them in execution, it is faid no action will lie againſt him. 
5 Rep. 92, 93- : 
The ſale of goods for a valuable conſideration, after 
judgment, and before execution awarded, is good ; And 
if judgment be given againſt a leſſee for years, and after- 
"wards he ſelleth the term before execution, the term aſ- 
'Ggned boha fade is not liable; alſo if he aſſgu it by fraud, 
and the aſſignee ſells it to another for a valuable conſider- 


- „ 
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| ation, it is not liable to execution in the bands of the 
ſecond aſſignee. Godb. 161. 2 Nel/. Abr. 783. If a 
perſon has a bill of ſale of any goods, in nature of a ſe. 
curity for money, he ſhall be preferred for his debt to 
one who hath obtained a judgment againſt tlie debtor be. 
fore thoſe goods are ſold; for till execution lodged in the 
ſheriff's hands, a man is owner of his goods, and may 
diſpoſe of them as he thinks fit, and they are not bound 
by the judgment, Preced. Ch. 286. Lu. If the buyer 
ſhould not be in poſſeſſion? de pot. | 

But where a man generally keeps poſſeſſion of goods 
after ſale, it will make the ſame void againſt others, by 
the ſtatute of fraudulent conveyances. And where on an 
execution, the owner of the goods by agreement was to 
have the poſſeſſion of them upon certain terms; after. 
wards another got judgment againſt the ſame perſon, and 
took thoſe goods in execution: It was adjudged they were 
liable, and that the firſt execution was by fraud, and 
void againſt any ſubſequent creditor; becauſe there was 
no change of the poſſeſſios, and ſo no alteration of pro- 
perty. IId. 287. 

A fieri fucias being executed fraudulently, a fferi faciar 
at the ſuit of anotheg perſon afterwards ſhall ſtand good 
and be preferred; and on trial, it is a matter proper to 
be left to a jury. Bradley v. Wyndbam, ſheriff of Hamp- 
ſhire, © Will. Rep. Par. 1. fo. 44. 

Execution may be made of lands that the defendant 
hath by purchaſe after the judgment; although he ſell 
the ſame before execution, RI. 892. Where there is 
an execution againſt goods or chattels, of a tenant for 
life, or years, the plaintiff before removal of the goods 
by the execution 1s to pay the landlord the rent of the 
land, &c. ſo as there be not above a year due; and if 
more be due, paying a year's rent, the plaintiff may pro- 
ceed in his execution, and the ſheriff ſhall levy the rent 
paid, as well as the execution money. Stat. 8 Ann. 


C. 17. 


For the greater ſecurity of purchaſers, it is enacted by 
the 4 5 V. & M. c. 20. That the clerk of the eſſoins 
of the court of C. B. the clerk of the doggets of the 
court of King's Bench, and the maſter of the office of pleas 


in the court of Exchequer, ſhall make and put into an 


alphabetical dogget, by the defendant's names, a parti - 
cular of all judgments by confeſſion, non ſum informatur, 
nihil dicit, &c, entred in their ſeveral courts, c. and 
that no judgment not doggeted, and entred in the books 
as aforelaid, ſhall affect any lands or tenements as to pur- 


chaſers or mortgagees, or have any preference againſt 


heirs, executors or adminiſtrators, in their adminiſtration 
of their anceſtors, teſtators or inteſtate's eſtates,” 


With reſpect to the King's prerogative. 
The King, by his prerogative, may have execution of 


the body, lands, or goods of his debtor, at his election. 


Hob. 60. 2 Inſt. 19. 2 Rol. Abr. 472. ; 

And here we mutt obſerve, that the King's execution 
relates, as to land, to the time of beceming in debt to the 
King; for as to debts that were of record, they always 
bound the lands and tenements ; for all lands being held 


mediately or immediately from the King, when any debt 


was returned of any perſon, it laid the eſtate as liable to 
ſuch debt, as if it had been a reſervation on the firſt grant. 
8 Co. 171. 2 Rol. Abr. 156, 157. | 

And as to debts not of record, they bind the lands 
from the time they are entered into; but this is by force 


of the ſtatute 33 H. 8. cap. 39. 5 


As to the King's execution of goods, the ſame relates 
to the time of the awarding thereof, which is the 7% of 


the writ, as it was in the caſe of a common perſon. at 


law; for though by the 29 Car. 2. cap. 3. No execution 
ſhall bind the property of goods, but from the time of 
the delivery of the writ to the ſheriff; yet as this act does 
not extend to the King, an extent of a later teſſe ſupetſedes 
an execution of the goods by a former writ ; becauſe by 


the King's prerogative at Common law, if there had been 


an execution at the ſubjects ſuit, and afterwards an ex- 
tent, the execution was ſuperſeded till the extent was exe- 
cuted, becauſe the publick ought to be preferred to pri- 


vate property. 2 New Abr. 363. I 
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of the debtor, into whoſe hands ſoever they come, be+ 


cauſe it is in the nature of an original charge upon the 


land itſelf, and therefore muſt ſubject every body chat 


claims under it; but if the lands were aliened in whole, 


or in part, as by granting a jointure before the debt con- 
tracted, ſuch alienee claims prior to the charge, and in 
ſuch caſe the land is not ſubject. See 2 Roll. Abr. 156-7. 
Moor 126. 3 Leon. 239, 240. 4 Leon. 10. 


V. Of the party's remedy againſ irregular extcutions, 
and of the offence of objirutting executions. 

Au execution may be ſet aſide as irregular, by /uper- 

fedeas ; and the party have reſtitution, &c.  Carthew 


460, 461, 468. It hath been reſolved, that a writ of 


error is a ſuperſedeas from the time of the allowance: 
though if a writ of execution be executed before the writ 
of error is allowed, it may be returned afterwards. 1 
Salk. 321. No writ of execution ſhall be ſtayed by any 
writ of error or ſuper/edeas, after werdift and judgment, 
in any action upon the caſe for payment of money, co- 
venant, detinue, treſpaſs, &c. until recognizance be en- 
tered into as directed by 3 Fac. 1. cap. 8. Stat. 13 Car. 
2. cap. 2. And judgment was had againſt a. perſon at 
Briſtol, and his gbods attached there; and the court of 
B. R. being moved to ſtay the execution until a writ of 
error brought ſhould be determined, they granted a 
habeas corpus, but nothing to ſtay the execution, 1 Bulſt. 
26 | | . 5 el 


A defſendant cannot plead to any writ af execution, 


(tho? he may in bar of execution to a / ire facias brought; ) 
but if he hath any matter after judgment to difcharge 


him of the execution, he is to have audit guerela. Co. 
Lit. 290. Or, move the court for relief, which is pow |, 


the uſual method. Wy OCT 
If huſband and wife are taken in execution for the debt 


of the wife, the wife ſhall be diſcharged ; for the huſ- 
band being in execution, the wife ſhall not be ſo alſo, 
and becauſe the wife hath nothing liable to the execution, 


1 Lev. 51. M 6.6 UNS 
The execution of a liberate is good without being re- 
turned; and where a man is taken upon a ca. a. the 
execution is good, though the writ is not returned: Aud 
ſo in all caſes where noinqueſt is to be taken, but only 
lands delivered, or ſeiſin had,,&c, which are only mat- 
ters of fact. 4 Rep. 67. 5 Rep. 89. 


With regard to the obſiructing of execution. 
There were anciently caltles, fortreſſes and liberties, 
where they reſiſted the ſheriff in executing the King's 
writs, which creating great inconvenience, the ſtatute of 
Weſftm. 2. cap. 39. (13 Ed. 1.) hindered the ſheriff from 
returning reſcuers to the King's writ of execution, and 
directed him to take the poſe comitatus. See the Stat. and 
2 New Abr. 368. | 


The judges conſtrued the words of the ſtatute to extend 


only to executions, and not to writs on meſne proceſs, that 
the ſheriff was not obliged to carry the poſſe comtatus 
where the man was bailable, for they did not preſume, 
that in ſuch caſes the King's writ would be diſobeyed. 
2 New Abr. 368. 

The original of commitment for contempts ſeems to be 
derived from this ſtatute; for fince the ſheriff was to com- 
mit thoſe who reſiſted the proceſs, the judges who awarded 
ſuch proceſs muſt have the ſame authority to vindicate it; 
hence, if any one offers any contempt to his proceſs, ei- 
ther by word or deed, he is ſubje& to impriſonment dur- 
ing pleaſure, wiz. from whence they ſhall not be delivered 
vit bout the King's ſpecial commandment; ſo that, notwith- 
ſtanding the ſtatute of Magna Charta, that none be im- 
priſoned without judgment of their peers, or by tbe law of 
the land, this is one part of the law of. the land to com- 
mit for contempts, and confirmed by this ſtatute. 2 New 
Abr. 368. See tit, Debt- Error. | ; 
Execution for the King's debt, or prerogative execution, 
13 always preferred before any other executions. 7 Rep. 
20. And if a defendant is taken by capias ad /atisfa- 
ciendum, and before the return thereof a prerogative writ 
iſſues from the Exchequer, for the debt of the King, teſted 


| 


Kin 's debt be prior on record, it binds the lands | | ext 
If the King 7 { cution for the King's debt, and that of che ſubject. Dyer 
197. Lands itailed in the hands of the iſſue in tail, 


* 
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a day before he was taken, here he ſhall be held in exe- 


when ſubject to the King's extent, and Where not, ſee 
Rep. 21. See allo King. „ 
Execution of Criminals, Muſt be according to, the 

judgment, and the King, cannot alter a judgment from 
hanging to beheading, becauſe no execution can be war- 
ranted unleſs it be purſuant to the judgment. 3 fl. 52, 

211. H. P. C. 272. But there are ancient, precedents, 


wherein men condemned to be hanged for felony, have 


been beheaded by force of a ſpecial warrant from the 
King, Brad. 104. Staundf. 13. And the King may 


pardon part of the execution in judgment for treaſon, 


viz. all but beheading. The court may command. exe- 
cution to be done without any writ; though ſometimes . 
execution is commanded by writ. . 2 Hawk. P. C. 463. 
Judgment belongs to the judge; but the execution muſt 
be done by the ſheriff, Sc. And an executien cannot 
be lawfully made by any but the proper officer; who may 
do it on the precept of the judge under his ſeal: And if 
the ſheriff, or other officer, alters the execution, or any 
other executes the offender, or if he is killed without au- 
thority of law, it is felony. 2 Hawk. His. 
It is ſaid by Hale Chief Juſtice, That there is no war- 
rant for the execution of perſons condemned, but a calen- 
dar directing it left with the ſheriff, under the hand of the 
Jaſtice that fits; though anciently there was a precept, of 


Warrant, under their hands and ſeals: And where the 


priſoner is in cuſtody of the ſheriff, the open pronouncing. 
and entering the judgment /u/dendatur, is a warrant for 
the execution. 2 Hale's Hiſt. P. C. 31, 409. See ante 
tit, Calendar. of Priſoners. | 8 . 
Subſequent juſtices have no power by the Stat. 1 Ed. 6. 
c. 7. to award execution of perſons condemned by for- 
mer judges; but if judgment has not been paſſed on the 


offenders, the other juſtices may give judgment and award 


execution, &c. 2 Hawk. 27. Execution ought to be in 
the ſame county where the criminal was tried and con- 


victed; except the record of the attainder be removed in- 


to B. R. which may award execution in the county where 
it ee, . 36,215 . a | 5 

If upon a record removed, an outlawed perſon confeſs 
himſelf to be the ſame perſon, execution ſhall be had; 


but if he deny it, and the King's Attorney confeſſes he 


is not, he ſhall be diſcharged; though if the Attorney- 


General take iſſue upon it, the ſame ſhall be tried. 2 


Hale's Hit. P. C. 402, 463. If a perſon, when attainted, 
itands mute to a demand why execution ſhall not go againſt 
him, the ordinary execution (and not penance) ſhall be 
awarded, 2 Hawk, 462. In caſe a man condemned to 
die, come to life after he 1s hanged, as the judgment is 
not executed till he is dead, he ought to be hung up 
again. Finch 389, 5 

If a woman quick with child be condemned either for 
treaſon, or felony, ſhe may alledge her being with child 
in order to get the execution reſpited, and thereupon the 
ſheriff, or marſhal ſhall. be commanded to take her into a 
private room, and to impanel ajury of matrons to try and 
examine whether ſhe be quick with child or not; and if 
they find her quick wit hchild, the execution ſhall be re- 
ſpited till her delivery, But it is agreed, that a woman 
cannot demand ſuch reſpite of execution by reaſon of her 
being quick with child more than once; and that ſhe can 


neither ſave herſelf by this means from pleading upon 


her arraignment, nor from having judgment pronounced 
againſt her upon her conviction. Alſo it is ſaid, both by 
Staundford and Coke, that a woman can have no advanta 
from being found with child, unleſs ſhe be alſo found 
quick with child. 2 Hawk. P. C. 462, 463, 464. 

The body of a traitor or felon is forfeited to the King 
by the execution; and he may diſpoſe of it as he pleaſes. 
The execution of perſons under the age of diſcretion is 
uſually reſpited, in order to obtain a pardon. 1 Haw. 2. 
By the Stat. 25 Geo. 2. c. 37. Perſons convicted of mur- 


der are to be executed the day after ſentence, and their 
bodies delivered to ſurgeons td be anatomiſed. The judge 
may ſlay the ſentence, and appoint the body to be hung 
in chains or anatomiſed, but not buried. 3 


Execu- 
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Execution of Deatutes. The court of Star Chaniber | for them to the trud-adminiſtrator; or ſatibſſes the true 
ereced in the reign of King Hen. 7. was ſaid to be'for | debts of the inteſtate to the une, Cro.Elize 88, 5 Rey. 


for the execution of Statutes, &. Stat. 3 H 7. c. 1. 


Executſone facienda,: Is a writ commanding execution 


of a judgment, and diverfly uſed. Reg. Orig. | 
Executione facienda in Withernamium, A writ that 
lies for taking his cattle, who hath conveyed the cattle of 
another out of the county, fo that the ſheriff cannot re- 
plevy them. Reg. Orig. 82. 


- Executfone Judicit, Is a writ directed to the judge of 
an inferior court to do execution upon a judgment therein, 
of to return ſome reaſonable cauſe wherefore he delays the 
execution. F. N. B. 20, If execution be not done on the 


firſt writ, an alla: ſhall iſſue, and a pluries with this clauſe, 
wel cauſam nobis ſignifices guare, Ic. And if upon this writ 
execution is not done, or ſome reaſonable cauſe returned 
why it is delayed, the party ſhall have an attachment 


againſt him who ought to have done the execution, re- 


turnable in H. R. or C. B. New Nat. Br. 43. 
If the judgment be in a court of record, this writ ſhall 
be directed to the jufices of the court where the judgment 
was given, and not unto the officer of the court; for if 
the officer will not execute the writs directed unto him, 


nor return them as he ought, the judges of the court may 


amerce him. 184. One may have a writ de executione 
jadici out of the Chancery to execute a judgment, in an 
inferior court, although a writ of error be brought to re- 
move the record, and reverſe the judgment; if he that 
brings the writ of error do not take care to have the re- 
cord tranſcribed, and the writ of error returned up in 
due time. 1 Lil. Abr. 562. | 

Executive Power. The ſupreme executive power of 
theſe kingdoms is veſted by our laws in a ſingle perſon, 
the King, or Queen, for the time' being. Black. Com. 
1 F. 190, &c. a 


The executive power, in this ſtate, hath a right to 2 
and afterwards adminiflration is granted him, he may by 


negative, in parliament, i. e. to refuſe aſſent to any act: 
offered, or otherwiſe the other two branches of the legiſ- 
lative power would, or might, become de/potic. See 
Monte/quies's La"Ejprit des Lex Liv. XII. chap. 6. De la 
Confitution 4 Angleterre. 

Executoz, C Lat.) Is one that is appointed by a man's 
laſt will and teſtament, to have the execution thereof after 
his deceaſe, and the diſpoſing of all the teſtator's ſubſtance 


according to the tenor of the will: he is as much as S re. 


defignatus or teflamentarius in the Civil law, as to debts, 
goods and chattels of his teſtator. Terms de Ley. 


Herein is to be conſidered, 


I. The different kinds of executors, &c. 
II. Who may make executors, as alſo who may be appoint- 
ed executor, and in what manner. 
III. Of the probate of wills, with the power, intereſt, 
and duty of executors. 
IV. Of ations by, and againfi executors, and therein «f 
devallavit. 


I. Of the different kinds of executors, &e. 


Under this head might be conſidered, adminiſtrations 
during the minority of an infant executor, and adminiſ- 
trations de Bonis non; but for theſe ſee title Aaniniſtrator. 
Tt will ſoffice in this place to treat of executor de /on 


fort. An 


Executor de ſon tort, or executor of his own wrong, is 
he that takes upon him the office 'of an executor by intru- 
ſion, not being ſo conſtituted by the teſtator; or, for want 
thereof, appointed by the ordinary to adminiſter. Dyer 
166. If an executor of his own wrong takes upon him- 
ſelf the office of an executor without a lawful anthority, 
he is chargeable to the rightful executor, and to all the 
creditors of the teſtator, and likewiſe to the Jegatees, ſo 
far as the 2 amount unto which he wrongfully poſ- 
ſeſſed: and ſuch an executor is made by any act of ac- 
quiſition, transferring or poſſeſſing himſelf of any of the eſ- 
tate or goods of the deceaſed ; but not by acts of neceſſity, 
piety or charity. 2 Nelſ. Abr. 793. Where a'perſon gets 
the s of the inteſtate into his hands, he is chargeable 


for them as executor de ſen tort, until he gives ſatisfaction 


3 


** 


31, 32. 8 Repi 135. 9 Reps 399 + And ſuch a one edn. 
not retain for his owt debt, againſt another creditor, 


Rep. 31. Se Poſt; Aud by ftatote;'*perſons' obtaining 
any goods or debts of an inteſtate by fraud; or procuring 


adminiſtration to be granted to a ſtranger, c. are charge. 
able ag executors in their o-w˖Ʒn ů wrong; to the value of the 


of executors in their own wrong, ſhall be liable to pay the 


debts of the teſtator; in like manner as their teſtator 
or inteſtate.” 43 CElix. cap. 8. 30 Car. 2. cap. 7. 


When there is a rightful executor, and a ſtranger poſ. 
ſeſſes himſelf of the teſtator's goods, without doing any. 
further act as executor, he is not an executor de /on tory, 
bat a treſpaſſer: but where there is neither an executor or 
adminiſtrator, it is otherwiſe ; for there the creditors have 


him who hath poſſeſſed himſelf of the goods. Dyer 105, 


Kol. Abr. 918. See 5 Rep. 82. An executor of his 


wrong may be ſued as executor ; and he ſhall be ſued for 
legacies, as well as a rightful executor. Ney 13. Tho? 
an executor de ſon tort cannot maintain any ſuit or action 
becauſe he cannot produce any will to juſtify it: and he 


will be ſeverely puniſhed for a falſe plea, for in ſuch caſe 
| the execution ſhall be awarded for the whole debt, tho? 


he meddled with a thing of very ſmall value; Ney 69. 
Debt was brought againſt an executor of his own wrong, 
who pleaded that he newer *vas executor, nor adminiſtred 
as ſuch; it was held, not to be material whether he had 
aſſets or no, but to prove that be had adminiſtered any 
thing was enough; for this would make him chargeable 
with the debt: but if he had not pleaded falfly, he would 
have been liable for no more than the value of the goods of 
the deceaſed. Style 120. | 
An executor of his own wrong poſſeſſes himſelf of goods, 


virtue thereof retain goods for his own debt, 5 Rep. zo. 
And where a man took poſſeſſion of an inteſtate's goods 
wrongfully, and fold them to another, and then took out 
adminiſtration, it was adjudged that the ſale was good by 
relation. Moor 126. An executor de /on tort ſhall be 
allowed in equity, all ſuch payments which a rightful 
executor ought to have paid, 2 Chane. Rep. 33. 

The true and rightful executor is he who is appointed 
ſuch, by will: And he may do many acts before probate, 
See Div. III. &c. 


Il. Who may make executors, and who may be appointid 
an executor, and in what manner. 

A man attainted of felony cannot make executors; 
becauſe he hath forfeited all that he had: but a perſon 
outlawed may make executors becauſe they ſue in azter 
droit, ic. 1 Leon. 326. Cro. Eliz. 577. Co. Lit. 128. 
Cro. Car. 8, 9. 1 Rel. Abr. 914. 1 Yern. 184. All 
' perſons capable of making a will, are capable of being 
, executors. Cro. Car. 9. And a woman covert may be 
an executor, and do any lawful act which another execu- 
tor may do; but ſhe may not damage her huſband there- 


5 Rep. 27, A feme covert executrix cannot releaſe a 
debt of her teſtator's or give away the goods ſhe hath as 
executrix, without the huſband; but the huſband may do 
it, and yet the goods which the wife hath as executrix 
' are not diveſted out of her, as her own goods are; nor 
if ſhe dies, ſhall they go to the huſband, but to her exe- 
cutors, or the next of kin, being admiſtrator of her teſ- 
| tator, Offic. Exec. c. 179. Huſband and wife muſt be 
' named in actions brought for goods which the wife is 
intitled to as executrix. /bi4, A woman may be execu- 
trix to her huſband, and the huſband executor to his 
wife; and by this- means he may recover all the debts 
due to her before marriage, Cc. Fitz. Executor 24, 47» 
87. Quere, as to the power of a feme covert, to make 
| a will? If ſhe has not that power, ſhe cantot make her 
huſband executor, But he may take out adminiſtration 
to her, and that will in every reſpect anſwer his pur- 
| pole. 
2 infant may be an executor; though he cannot att 
; till he is /eventeen years of age; and till that time admi- 


niſtration 


goods or debts, c. And executors and kadminiftratory. 


no perſon againſt whom they may bring any action but 


by, by aſſenting t a legacy before debts are paid, Cc. | 
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niſtratian durante miri erate ig to be granted. 6 Rep. 
67. 4 Aas. 335˙ If two are exeontors, One vhereof is 
under 5 age may ſolely pioue the will. 1 
- 181. . a * 44 1 % 

| — baſtard begotten in inceſt, or a no- 
torious uſurer, it is ſaid, ma not be executor to another. 
Sevinb..222+ A popiſn recuſant convict cannot he an exe- 
cutor. 9 Rep. 37. A mayor and common alty may be 
executors. ;- 1; Rol. Aör. 915. And if the King is made 
executor,: he appoints others to take the execution of the 
will upon them, and to take account. 5 Rp. 29. Where 
executors are appointed they may accept of, or refuſe the 


executorſhip; but they may not refuſe after acceptance, 


nor on the other hand accept after refuſal. 9 Rep. 37. 
| Sed. qu. as to the latter poſition, unleſs the refuſal is by 
ſome act regiſtred in the Spiritual Court? 
- It ſeems: agreed, that by our law, an alien, or one born 
out of the allegiance of our King, may be an execator 
or adminiſtrator alſo it hath haen adjudged, that ſuch a 
one ſhall have adminiſtration. of leaſes as well as perſons! 
things, becauſe he hath them an nter drorr, and not to 
his ow-U uſe. Off of Ex. 17 
But it has been long doubted, whether an alien enemy 
ſhould maintain an action as executor, for on the one 
hand it is ſaid, that by the policy of the law, alien/ene- 
mies ſhall not be admitted to actions to recover effects, 
which may be carried out of the kingdom to weaken 
ourſelves. and enrich the enemy, therefore public utility 
muſt be preferred to private convenience; but on the 
other hand it is ſaid, that thoſe effects of the teſtator 
are not forfeited to the King by way of repriſal, becauſe 
they are not the alien enemy's, for he is to recover them 
for others; and if he allows ſuch alien enemies to poſſeſs 
the effects as well as an alien friend, he muſt allow them 
power to recover, ſince in that there is no difference, 
and by conſequence he muſt not be diſabled to ſue for 
them; if it were otherwiſe, it would be a prejudice to 
the King's ſubjects, who could not recover their debts 
from the alien executor, by his not being able to get in 
the aſſets of the teſtator. Cro. Elix. 683, Moor 431. 
Carter 49, 191. Skis. 370. | 
But an excommunicated: perſon cannot be an executor 
or adminiſtrator, for. by the excommunication he is ex- 
cluded from the body of the church, and is incapable to 
lay out the goods of the deceaſed to pious uſes, Co. Lit. 

It is laid down as a general rule, that if a creditor 
makes his debtor executor, it is an extinguiſhment of the 
debt, for he cannot ſue himſelf. 1 Rel. Abr. 920-1. 
5 Co. 30. Offic. of Ex. 30. Godalph. 11% Sed qu. If 

+ the executors debt is not aſſets, with reſpect to creditors, 
if the reſidue of the teſtators eſtate is not ſufficient, . It is 
{o laid down 8 Rep. 136. 2 Rol. Abr. 90. 

But if a perſon dies inteſtate, and the ordinary commits 
adminiſtration to a debtor, the debt is not thereby ex- 
tinguiſhed, for he comes into the adminiftration by the 
act of law, whereas the other is the act of the party. 5 
Co. 136. 1 Salk. 306. Off. of Ex. 31. 15 

An executor may be appointed either by expreſs words, 
or words that amount to a direct appointment; as if the 


teſtator declares by his will, tha“ a certain perſon ſhall | 


have his goods to pay debts, and otherwiſe diſpoſe of, &c. 
And executors may be made upon condition; for a fixed 
time; or ſome part of the eſtate. . Y/ood's Inf. 320. A 
man that can make an executor, may either make one, 


two, three, or more his executors; and he may appoint | 


one perſon his executor for one year, and another man 
for another year, Ge. If he make a will, and appoint 
an executor for ſeven years; after that the ordinary may 
grant adminiſtration of the goods; fo till the power of 
executor takes place: and where one makes an executor 
as to part of his eſtate, he ſhall die inteſtate as to the 
reſidue. 4 Shep. Abr. 66, 67, 68. If there is no exe- 
cutor, there is properly no will; and where there is no 
will, there can be no executor: but. this is underſtood 
of goods; for where lands in fee are deviſed, this is good, 
tho no executor he named: executors having nothing to 
do with land, which is not teſtamentary but by att of 
parkhiament, Offic. Exer. 3, 4. Finch. 167. | 


i 


. JJ hin and 
1. Of te rout E gig with the wir, rl, tl 
When a will with executors is made, the ordinary mip 
ſend out proceſs againſt the e xecutors' to come in at 
prove it; and if they do not come in, they are to be ex- 
communicated; but if they come ib, and refuſe to take 
upon them the e zecution of the will, then the ordinary 
is to commit adminiſtration , and the refuſal muſt be by 
ſome act regiſtered in the Spiritual Court. Offic, Exec. 
If an executor hath adminiſtered, he cannot retuſe ; but 
the ordinary is to compel him to take upon him the exe- 
cutorſhip. Off. Exec. 38. Executors cannot refuſe for 
a time, bat Foes _ but they may 8 time = adviſe 
n it, and the ordinary is to grant letters ad colligendumt, 
a Fay war Gro. Elie. 92. See Dyer 166. 
If chere are many executors of a will, and one of them 
only proves the will, and takes upon him the executor- 
ſhip, it is ſufficient for all of them; but the reſt after 
may join with him, and intermeddle with the teſtätor's 
eſtate: but if they all of them refuſe the executorſhip, 
none of them will ever afterwards be admitted to prove the 


will ; the ordinary in this caſe grants adminiſtration with 


the will annexed, and the teltacor is in law adjudged to 
die inteſtate, and without executor. 9 Rep. 37. 1 Rep. 
113. Pert. 485. ee e e 1 
If an executor dies before probate, it is the ſame; for 
ſuch an executor's executor cannot prove the will, be- 
cauſe he is not named therein, and no one can prove 4 
will but he who is named executor in it; but if the firſt 
executor had proved the will, then his executor might 
have been'executor to the firſt teſtator, there requiring no 
new probate. 1 Salk. 299. Wy n 
An executor of an executor may be executor to the firſt 
teſtator; but he may take upon him tne executorſhip of 
his own teſtator, and refuſe to intermeddle with the eſtate 
of the other: and if the firſt executor refuſes, or dies be- 


fore probate, his executor ſhall not adminifter to the firft 


teſtator : nor can an executor of an adminiſtrator take 


adminiſtration of the goods of his inteſtate. Dyer 372. 
A teſtator having thought the executor appointed a pro- 


per perſon to be intruſted with his affairs, the ordinary 
cannot adjudge him diſabled or izcapax ; but a mandamus; 
ſhall ifſue from B. R. for the ordinary to grant probate 
of the will, and admit the executor, if he refuſe him: 
neither can the ordinary inſiſt upon ſecurity from the 
executor, as the teſtator hath thought him able and qua- 
lified. 1 Salk. 299. ON e ee eee 
And alcho' an executor becomes bankrupt, yet it is faid 
the ordinary cannot grant adminiſtration to another: but 
if an executor become oz compos, the Spiritual Court may 
commit adminiſtration for this natural diſability. ' 1 Salt. 
307. If an executor takes goods of the teſtator s, and 
convert them to his own uſe; or if he either receive or pay 
debts of the teſtator, or give bond for payment; make 
acquittances for them, or demand the teſtator's debts as 
executor; or give away the goods of the teſtator, Ic. theſe 
ate an adminiſtration, ſo that he cannot afterwards refuſe 
the executorſhip: and it has been held, that if the wife 
of the teſtator take more apparel than is neceſſary; it is 
an adminiſtration, Offic. Exec. 39. $ 
It is uſual when there is a conteſt about a will, or 
| when the right of adminiſtration comes in queſtion, to 
enter a caveat in the Spiritual Court, which by their law 
is faid co ſtand in force for three months. Godelph. 258. 
| Goldſb. 119. 2 Rol. Rep. 6. Cro. Fac. 463-4. 
But it is ſaid, that our law takes no notice of a caveat; 
and that it is but a meer cautionary act done by a ſtranger, 
| to prevent the ordinary from doing wrong, and that 
therefore, if adminiſtration be granted pending a cavest, 
this is valid in our law, tho', by the law in the Spiritual 
Court, it may be ſuch an irregularity as will be ſufficient 
| ” N it. 1 Rol. Rep. 191. Cre. Fai. 463. 2 Rel. 
| Rep. 6. | | 


| 


* 
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g A. td their inter and power,  *_ 
All goods and chattels which belonged to the teſtator 
at the time of his death, in any part of the world, come 


to the executor as aſſets, and make him chargeable to 


| creditors and legatees ; and debts; Sc. recovered by the 
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executor, by adion aſter the death of the teſtator, are to 
be accounted as aſſets, hut not before recovered. 6 Rep. 
47. Co. Lit. 374. If au executor never recover, or get 
in a debt, he ſhall. never be charged, provided he hath 
uſed his utmoſt endeavours to recover it, and cannot do 
it. 1 Rep. 98. And; where an executorſhip is contro - 
verted in the Spiritual Court by another executor who ſets 
up another will; an injunRion - may; be granted to the 
teſtator's debtors not to pay any money till the title to the 
executorſhip is ſettled. Chant. Ca. 75 ; 
The chattels real and perſonal of the teſtator coming to 
the executor, are leaſes for years, rent due, corn growing 
and cut, graſs cut and ſevered, Oc. cattle, money, plate, 
houſhold goods, Cc. Co. Lit. 118. Dyer 130, 537. 
An executor having a leaſe for years of land in right of 
the deceaſed, if he purchaſe the fee, whereby the leaſe is 
extinct; yet this leaſe ſhall continue to be aſſets, as to 
the creditors and legatees. 1 Rep. 87. Bro. Leaſe 63. 
Though a plantation be an eſtate of inheritance, yet be- 
ing in a foreign country, it is a chattel in the hands of 
executors to pay debts. 1 Vent. 358. The executor 1s 
not only intitled to all perſonal goods and chattels of the 
teſtator, of what nature ſoever they are; but they are 
alſa accounted to be in his poſſeſſion, though they are not 
actually ſo; for he may maintain an action againſt any one 
who detains them from him: he is likewiſe intitled to 
things in action; as right of execution on a judgment, 
bond, ſtatute, c. Alſo to money awarded on arbitra- 
tion, where the party dies before the day, &c. Co. Lit. 
209... 2 Vent. 249. Dv. Abr. 549. | _ 
If goods of the teſtator are kept from the executor, he 
may ſue for them in the Spiritual Court, or at common 
law; and if one ſeiſed of a meſſuage in fee, &c, hath 


goods in the houſe, and makes a will and executors, and. 


dies, the executors may enter into the houſe, and carry 
away the goods. Lit. 60, An executor may, in con- 
venient time after the teſtator's death, enter into a houſe 
deſcended to the heir, for removing and carrying away 
the goods; ſo as the door be open, or the key be in the 
door. Ofic., Exec. 8. He may take the goods and chat- 
tels to himſelf, or give power to another to ſeize them 
for him. 9 Rep. 38. An executor with his own goods 


redeems the goods of the teſtator ; or pays the teſtator's 
debts, &c. the goods of the teſtator ſhall, for ſo much, 


be changed into the proper goods of the executor, ext. 
Cent. 188, | ; : 

Executors having their power wholly by the will, may 
releaſe an action, debt, or duty, or do any thing as ex- 
ecutors before probate of the will, ſo as afterwards they 
prove it; except it be bringing actions for debts, Oc. 
but to maintain theſe they muſt ſhew the teſtament proved, 
and the probate is to be brought into court before the 
defendant will be bound to plead. Pl.. 277. Co. Lit. 
292. 1 Rel. Abr. 917, 926, | 

Where a man by will deviſes that his lands ſhall be 
ſold for payment of debrs, his executors ſhall ſell the land, 
to whom it belongs to pay the debts. 2 Leon. c. 276. 
And if lands are deviſed to executors to be ſold for pay- 
ment of the teltator's debts, thoſe executors that act in 
the executorſhip, or that will ſell, may do it without the 
others. Co. Lit. 113. By Stat. 21 H. 8. c. 4. Bargains 
and ſales of lands, Cc. deviſed to be fold by executors, 
ſhall be as good, if made by ſuch of the executors only 


as take upon them the execution of the will, as if all the 


executors had joined in the ſale : if lands are thus deviſed 
to pay debts, a ſurviving executor may ſell them; but if 
the deviſe be, that the executor ſhall ell the land, and not 


of the land to them to be ſold, here being only an auths- 


rity, not an intereff; if one dies the other cannot fell. 
; Low. 203-: i- * . 
When lands are deviſed or diſpoſed for paying debts, 

s in the hands of an executor ſhall not be liable; 
though in caſe of an adminiſtrator it is otherwiſe. id. 
Each executor hath the whole of the teſtator's goods and 
chattels, and each may fell or aſſiga the whole: (but one 
of them cannot aſſign or releaſe his intereſt to the other, 
if he doth ic will be void.) If one executor grant his 
part of the teſtator's „ all paſſeth, and nothing is 
left in the other, each having the whole, and there are 


no parts or moieties between executors: yet one executor | 


BE N E 


may demiſe or grant a-moiety of the land, for the Whole 
term, and ſo may the other; and this way they may ſettle 
in friends truſted for them a moiety for each. Offic, Exec. 
c. 9. on JED TY „ gt SAFE, $473. 
A for the refiduxm of the teſtator's eſtate, if there is 
not any reſiduary legatee appointed, it ſeems now ta 
be underſtood that wherever there is ſufficient on the face 
of a will to imply that the teſtator intended his executor 
ſhould ner have the refidue, the undivided ſurplus of the 
eſtate hall go to the next of kin. Such implication may 
be by means of a competent legacy, or otherwiſe.” Black, 
361, 67%. See alſo further end of this Div. III. and 
vide ee D067 19579 32 1 16, 

With regard to their dun. 
The day and office of an executor is to bury the teſtator 
in a decent manner, according to his rank and quality, 
and. ain a due regard to the eflate left after debts are ſatis. 
fied: for whatever an executor lays out extravagantly in 
funeral charges, if there be not enough to pay debts, he 
muſt bear it at his own expence. Woed's Inf. 325, The 
common ſum: allowed for. a funeral of an inſolvent is 40;. 
But all. reaſonable and neceſſary funeral charges muſt be 
allowed before debts and legacies. 1 Rol. Abr. 926. 
The executor is to make an inventory of all the goods and 
chattels of the deceaſed, with their value, and of all debts 
due to the teſtator; and this inventory ought to be made 
and appraiſed in the preſence of the executor, by two or 
more of the creditors, or two next of kin to the teſtator; 
or, in their default, by two or more of the neighbours or 
friends of the deceaſed ; and then the executor muſt de- 
liver the ſame upon oath to the ordinary. Doc. & Stud. 
Co 10... 21 H. 8. Co 5 b A 228 11. ' 

The inventory ſhews the charge of the execator, and 
his account muſt be his diſcharge, for ſo much as he can 
prove to be laid out in the payments for funeral charges, 
making the inventory, probate of the will; debts and 
legacies: this account will diſcharge him of all ſuits in 
the Spiritual Court ; but will not diſcharge him of ſuits 
at the common law, for there each particular muſt be 
again proved. Wood 328. An executor is to paſs his ac- 
count before the ordinary, for the goods and chattels of 
the teſtator ; but the ordinary may not call executors to 
account ex officio. g Rep. 39, | ed 05s 

By ſtatute no executor or adminiſtrator ſhall be cited 
into any eccleſiaſtical court to render an account, other- 
wiſe than by inventory, unleſs at the inſtance of a cre- 
ditor, Sc. 1 Fac. 1. c. 17. It has been beld, an exe- 
cutor is bound to account; and the ordinary muſt take 
the executor's account, when he is ſummoned by any cre- 
ditor, and cannot hold plea of it, becauſe it-is made up- 
on oath: but if a legatee comes, he may unravel the ac- 
count, though if the executor will pay him his legacy, 
then he cannot compel him to exhibit an inventory or to 
account, he having the end of his ſuit. 2 IH. 600. 
Raym. 407. Hill. 6 Ann. . ; 

The executor is to prove the will before the ordinary in 
common form, by his own oath, or by witneſſes, if re- 
quired by thoſe who have a right to queſtion it; and be- 
ing exhibited 1a the regiſter's office of the Eccleſiaſtical 
Court, a copy in parchment is delivered the executor un- 
der the ordinary's ſeal, which is called the probate. Peri. 
486. 9 Rep. 37. 2 Inf. 488. One may prove a will 
before the ordinary, which contains goods and lands; 
though formerly a prohibition was granted as to the lands: 
and a will of freehold land is wh, 4 proved by witneſſes 
in the Chancery. 1 Vent. 207. 6 Rep. 23. The prov-- 
ing of the will is neceſſary ſor s and chattels, to give 
the executor power to bring actions, and confirm the acts 
he did as executor before: when this is done, the executor 
is to pay all the teſtator's debts before any legacies, For 
the order of paying them. ſee Auminiſtrator, Alſo 1 Rel. 


— 


Abr. 927. Plowd. 543. See Fenk. Cent, 274. | 


And if the executor pays the debts in any other order, 
he is liable to the payment of the debts of a higher de- 
gree, though out of his own eſtate. Det. & Stud. c. 10. 
An executor is allowed to retain his own debt in prefer- 
ence to others of eu degree. Preced. Chan. 179, Noy 


Max. 104. 3 Leon, Cap. 364. If no ſuit is begun 
againſt 


E X E 


2vainft the executor, he may pay the wh o ah 
— creditor in equal degree, Nene there be nothing 
left to pay another any part of his debt. Wood's Inf. 


An executor pays a debt upon Bond before a ſtatute brok- 


en, and afterwards the ſtatute is broken, the payment of 
the debt upon bond is a good plea againſt the ſtatute, 


15 . nenn 
the whole debt to any , rel aſt another, and apainlt a creditor of the te 
tator, that kan charge the executor, only in equity: b. 


refund gab another, kb" Skebeg . credit of ths g 


ſhalt be no refunding to a creditor of a higher nathte. 2 
Vent. 360. MN > 44 EPL : | Nv 3139 Qi -- 2 £7 7 NOTE ors; I 
Exkcutors are not bound to pay a legacy; without ſe. 


if an executor pays a debt upon fimpfe contract, there 


76 Fat. 9. Pending a bill in equity againſt an execu- | curity to refund. Chan; Rep. 149, 27. And if ſens 
wth Ne wy any Reer debt of 'a higher nature, or of hd be ive for a legacy in the Eccleſiaſtical Court, a 
as high a nature, where he has legal aſſets: but where | prohibition lies, unleſs they take ſecurity to refund. 2 


Vent.” 358. If an executor pays legacies, and ſeven years 
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there is a final decree againſt an executor, if he pays a 


bond, it is a miſpayment ; for a decree is in nature of a 
judgment, 2 Salk dg en 


— 0 * Wap af WM Y 5 : 
If there be 1 Jebes due on ſeveral bonds from the | 7 
| | ſecurity, for his indemnity . of the legacies. 


teſtator, his executor may pay which bond debt he pleaſes, 


t an action of debt is actually commenced againſt | covenay 
bm 0, | is no duty till broken; and therefofe ſince it is uncertain, 


him upon one of thoſe bonds; and in ſuch caſe, if, pend- 
ing an action, another bond-creditor brings another ac- 
tion againſt him, before judgment, obtained by either of 
them, he may prefer which he will by config a judg- 


ment to one and paying him, which judgment he may 
plead in bar to the other action. Yaugh. 89. See Sid. 


21. But this judgment confeſſed muſt be before plea, 
The uſual way is, if there is time, and an executor or 
adminiſtrator is deſirous of preferring another creditor of 
equal degree with him who ſues is, inftantly, before plea 
to confeſs a judgment, and then plead it, with a plexe ad- 
miſftravit ultra, ; 5 
If judgment for 100 J. is ſuffered, and the plaintiff 
compounds for 60 J. the judgment for the whole ſum ſhall 
not be allowed to keep off other creditors. 8 Rep. 133. 
Judgments are not to be kept on foot by fraud. Sid. 230. 
"BS RG i e aofs 
On a Sci. fac. againſt an executor, he cannot plead 
fully adminiſtred, but muſt plead ſpecially that no goods 


of the teſtator came to his hands, whereby he might dif- | 
charge the debt; for he may have fully adminiſtred, and 
yet be liable to the debt, where goods of the teſtator's 
| Plowd. 519. 


afterwards come to his hands. 1 Lill. 568. Cro. Eliz. 


575. In Scire facias againſt executors, upon a judgment 


againſt their teſtator, they pleaded Plene Auminiſtrawit, 


by paying debts upon bonds ante Notitiam: It was adjudg- 
ed no plea, for at their peril they ought to take notice of 
| debts are ſatisfied, the legacies ſhall all be paid; but if 


debts upon record, and firſt pay them ; and though the 
recovery be in another county than that where the teſtator 
lived: but where an action is brought againſt executors in 
another county than where they live, and they, not know- 
ing thereof, pay debts upon ſpecialty, it is good. Cro, 
Eliz. 793. 7 | 5 


Where day of payment is paſt, the penalty of a bond | 


is the ſum due at law, but where the day of payment is 
not come the ſum in the condition is the debt, and the 
executor cannot cover the aſſets any further. The Bank 
of England v. Morrice Widow. Rep. Temp. Hardw. Per 
Hnnaly 224. | | 

A bill may be exhibited in the Chancery againſt an 
executor, to diſcover the teſtator's perſonal eſtate; and 


thereupon he ſhall be decreed to pay debts and legacies. 


Abr. Ca. Eg. 238. If a perſon being executor, and his 
teſtator greatly indebted, be deſirous to pay the aſſets as 


far as they will go, and that his payments may not be 


afterwards queſtioned, he may bring 'a bill in equity 
agua all the teſtator's creditors, in order that they may, 
if they will, conteſt each other's debts, and diſpute who 
ought to be preferred in payment. 2 Yers. 37. 

here there are only equitable aſſets, they muſt be 
equally paid among all the creditors ; for a debt by judg- 
ment, and fimple contract is in conſcience equal. 2 Peer 
Williams 416. As to what are legal, and what equitable 


aſſets, ſee Vin. Abr. title Payment. And it is held, that 


bonds, and other debts, ſhalt be paid equally, by execu- 
tors, where a perſon has deviſed lands to them, to be ſold, 
for the payment of his debts. 1 Peer Will. 430. 

A debt deviſed by the teſtator, is not to be paid by the 
debtor to the legatee, but to the executor, who can give 
a ſufficient diſcharge for it, and is anſwerable to the le- 
gatee if there be ſufficient aſſets. If an executor pays out 
the aſſets in legacies, and afterwards debts appear, of 
which he had no notice, which he is obliged to pay; the 
executor by bill in Chancery may force the legatees to 
refund. Chan. Rep. 136, 149, One legatee paid ſhall 


| 4 nn. in B. R. 


after Covenant is broken, for which action is brought 


againſt the executor; the court inclived that it was a 


Devaſtavit, and that the executor ought to have taken 
Allen 38. Though it has been adjugged, that a covenayit 


whether it will be broken or not, it ſhall be preſumed” it 
will not; and the legacies being a preſent duty ſhall be 
paid by the executor, notwithſtanding any covenant not 
actually broken. Scyle 37. 1 Nel/. Abr. 786. If one 
binds himſelf and his executors in an obligation, c. to 
perform à certain thing, and in his will gives divers le- 
gacies and dies, leaving goods only ſufficient to pay the 
obligation When forfeited; this obligation ſhall be no bar 
to the legacies, becauſe it is uncertain whether the ſame 
may ever be forfeited ; though the executor may there- 
fore make a delivery upon condition, vix. to return the 
legacies if the obligation becomes forfeited, and the pe- 
nalty be recovered. 1 Rol. Abr. 928. 2 Vent. 358. 
The executor is to pay the legacies, aſter the debts: 
But executors cannot in equity pay their own legacies 
firſt, where there is not enough to pay all of them; but 
ſhall have an equal proportion with the reſt of the lega- 
tees. Chan. Rep. 354. An executor has election, where 
any chattel is given to him, to have and take in one right 
or the other, viz. as executor, or legatee; which is to be 
made by a ſpecial taking or declaration, &c, 10 Rep. 47. 


Dyer 277. 3 
If there be a ſpecific legacy given of any thing, as a- 


horſe, filver cup, &c. it muſt be delivered before any 


other legacy, provided there be aſſets. Offc. Exec. 317. | 
And if there be enough to pay all the legacies, after the 


there is not ſufficient to pay debts or more, the legatees 
muſt loſe their legacies, or a proportionable part of them. 
Plewd. 5 26. See 1 Lill. Abr. 579. Wood's Inf. 322. 

The ſurplus of the teſtator's perſonal eſtate, has been 
adjudged to be in truſt for his children, though they had 
particular legacies. 1 Vern. 473. Abr. Caf. Eq. 244. 
A man by his will gave legacies to relations, near the 


value of his eſtate, and made a certain perſon executor, 


to whom he gave a /mall legacy, and deſired him to take 
the trouble of the executorſhip ; after the making of 
which will, the teſtator lived ten years, and acquired a 
conſiderable additional eſtate, and then died; on a bill 
brought by his relations, againſt the executor, to have 
an account of the perſonal eſtate, and the ſurplus diftri- 
buted amongſt them ; here the new acquired eſtate was 
decreed to go to the legatees, in proportion of each one's 
legacy, Preced. Canc. 12. The ſurpluſage of an eſtate, 
given to pay debts, Qc. after debts, legacies and portions 
paid, hath been ordered by the Court of Chancery to go 


to the heir. Chan, Rep. 189. Overſeers of a will have 


nothing to do with the execution of it ,but are only to 
give advice to the executors ; and if they will not do 
their duty, to complain of them to the (ſpiritual court, 


&c. 
IV. Of actions by and againff executors, and therein of De- 


vaſla vit. 

For the goods of the teſtator, taken from them, or for 
treſpaſs upon the land, Ce. Executors may before the 
will proved bring action of treſpaſs, detinue, c. And 
if they ſell cattle, or other goods of the teſtator, before 
the will is proved, they may have actions for the money 


| payable, before the ſame is proved: and an executor may 


be ſued for the debts of the teſtator before probate of the 
will, if he be executor by his own act of adminiftring, 
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which makes him liable to actions. Ofic, Exec, 35. =» 
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Nen xuled, that an qxecutor may CE Ae | 
efore De cannot declare upon it, without 
n e cape e ee : He.1s pok [ike | 
8n adjvigiftrator, who hath de dicht will a eee 
co 
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mamitted ; for his right is the ſame before, as after pro- 


e wills ang the ppy proving it Þ gply a in. 
5 1 Cal. | 
* 


ent to'the gien. 1 Salt. 3. 
Pei fuppole proach Sbrained before aria, of de 


nn CPN ie oye of the ter yoni 
* man: dz Tor it is of the will, not the probate, pro- 
1485 made, 


ad on the trial, for any matters leite 0 
the prr/oxal eſtate, with which the executors hape to de, 
the probate is the proper proof of the will. 
Ex cutors may 1 action of trover for goods 
£ 5:3 18 the life of the teſtator. Cro. Elia. 777 
nd by the ſtatute, executors ſhall have a writ of ac- 
Fognts and e a910n gad proceſs, as the teſtator 
might have had. _ 13 Ed. 1. c. 23. The executors may 
hr ig actions for treſpaſs done to their teſtator, as for 
goods and chattels carried away in his life, and ſhall re. 
over their damages in the ſame manner as he ſhould 
h Stat. 4 Ed. 3. c. 7. Allo executors of execu- 
ters ſhall have actions of debt, account, and of goods 
taken away of the f, teſtator' :; apd have execution of 


* 


Natytes, Sc. and ſhall anſwer to others, ſo far as they re- 
cover goods of the fr ft zeflater, as the firft executors, 25 | b 


Ed. 3. S. 5. 


The word executor is a word collective, and doth com- | 
prehend in it the executor of an executor; for he is ac- 
countable for the firſt teſlator's goods, and is as it were 
his executor for ſuch goods as remain unadminiſtred by 
the firſt executor. 1 Lill, Abr. 568. Formerly, if an 
executor waſted goods and left an executor, and died 
leaving aſſets, his executor ſhould not be chargeable, be- | 
cauſe it was a perſonal tort. 2 Lev. 120. But now it is 
otherwiſe by the ſtatute 30 Car. 2. c. 7. made perpetual | 


6 J. ——_ . e g 5 N ; 


. . 
The law ſubjects the executors to "M7 perſon's claim | 
| teſtator, except as 


a treſpaſs, vi et armis, Cc. committed by the teſtator; 


js aQtion, which he had agaioft the 


for which reaſon the executor is ſaid to be the teſtator's 


aſſignee, and to repreſent the perſon of the teſlator : but 


for perſonal wrongs done by the teſtator to the perſon, or 
goods, Oc. of another, the executor doth not repreſent 
bim ; becauſe 2 actions die with the perſon, Co. 
Lit. 209. 9 Rep. 9. 8 

Nothing can be debt in the execazor, which was not 
debt in the teſtator. Cro. Eliz, 232. A promiſe to pay 
to an executor, when the teſtator is not named, is not 
good. Cro. Jac. 570. But a teſtator may bind his exe- 


cutors as to his goods, though he himſelf is not bound. 


1hid. And an executor may recover a duty due to the teſ- 
tator, though he be not named. Dyer 14. Action lies 
againſt an executor upon a collateral promiſe made and 
broken by the teſtator. Cro. Jac. 663. The teſtator's 
Aſampfit to do any collater Fg, as to build an 
houſe, fc. which is not a debt, binds executors. Jenk. 
Cent. 290, 336. Afumpfit hes upon à contract of 
the teſtator; and the reaſon is the ſame upon à pro- 
miſe, where the teſtator had a valuable conſideration. 
Palm. 329. Though a debt upon a fimple contract of 
the teſtator, cannot be recovered of the executor by action 
of debt; yet it may by ¶unpfit. 1 Lev. 200. 9 Rep. 
87. | 
"if two perſons are Ware 00nd and one of them dies, 
the ſurvivor only ſhall be charged, and not the other's 
executor. Paſch. 16 Car. 2. When there are two execu- 
tors, if one of them dies, action is to be brought againſt 
the ſurviving executor, and not the executor of the de- 
ceaſed: but in equity the teſtator's goods are liable in 
whoſcſoever's hands they are. 1 Leon. 304. Chanc. 
- #14 ſhall be always intended, till the executors alled 
the want of them in excuſe, g Rep. go, 94. If an = 
ligee makes the obligor executor, this is a releaſe in law 
of the debt; but it ſhall be aſſets in bis bands; if there 
be no aſſets beſide to pay other creditors. 8 Rep. 136. 
2 Roll. Ar. 920. When an obligor is made executor b 
the obligee, by adminiſtring ſome of the goods, he h. 
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Jens band js in receigie and pay, that amounts,to an extin.. 


nen. 1 Salk: 309 . 
Bat a perſob who owed the teſtstor 4001, was made 


e#ecptory whore debt Jognjes, n lc 


wee deviſedz and thopghat.was inſiſted that che debt v, 
diſcharged by the debtor's being made execyrer, and tha 
there my e py, the e and. legacies, yer. 


was decreed in equity again 


PAY t e the a UE. 1/Ghane, Ay. 


ſo long as the executor hip continped.; 
a perſonal action bein ſaſpen d by the act of - Lg 
o is quite extinguiſned: this was in a caſe. where 

ſtato his goods co the wife af cbm, 
and made her ſale exzcurrix. Moor 855. Hutt. 138. If 
there be no afſets, the obligee executor may ſye the heir 
of the obligor teſtator in gction of debt uppp his bond, 


| ations, ſuits and demands, 
in his own right, not ſuch ag 


Bol. Abr. 918. 


r 


© 23+ # 


2 Rol. 87. Qn. Dig. 2 V. 439. 5 

If an executor brings a writ of error, though the judg- 
ment is affirmed, he ſhall not pay any coſts; becauſe as 
he is executor, it is in auter droit: alſo an executor ſhall 
not put in bail on a writ of error, cauſa ſupra, Micb. 
5 W. & M. Executors are excuſed from paying colts, 
as beiog preſumed to have no knowledge of the affairs of 
the teſtator; but they ſhall pay caſts for not going on to 
trial, or where the cauſe of action ariſes. tq the executor 
himſelf, Ge. 1 Salk. 207. 3 Sali. 106. No action 
ſhall charge an executor to zuſwer damages opt of his 


* eltate, upon any promiſe to another, uulelr there 
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be aus quriting thereof fend 4 the PRE to be charged 


ich. Car. 2. C. 
W any e after LY bad by. or, in the name 


of an execytor, or adminiſtrator z; an adminiſtrator de bonis 


nos may ſue forth a. cire As and wh Execution upon 

ſuch judgment. Sat. 17 Cats 2. f. 8. If an er 
3 himſelf a ſtranger to the. will of the teſtator, or 
pry Ne anques executor or any falfe plea, and it 1s 


againſt him, judgment ſhall. be de boni: owes - 7 
5 tefatoris. ; Gro. Face 44 | 
If on a,Scire, facies againſt an executor, the ſheriff re- 


in 992 bg 1 mh 4. 


turn a Devaſtavit ; ; the plainciff ſhall have judgment and 
execution de benis propriis of the defendant: and if nulla 


bona be returned, be may have. either a Capias ad Satigſa - 
cCiend. or an Elegit... 2 Nel/. 791. . Dyer 185. But one 


executor, Mall not be charged with a Devaſtavit made by 


his companion; for the act of one ſhall charge the other 


no further than the goods of the ;teſtator 1 in his hands 
| called an zxecutory deviſe. 2 Nelſ. Abr 797 


amount to. Cro. Elix. 318. 


If an executor does any waſte, or wiſemplays the eſtate 
of. the deceaſed, or doth any thing by. negligence. or 
fraud, Ec. it is a Devaſavit, and he ſhall be charged 


for ſo much out of his ow] goods. 8 Rep. 133. And 
a new. executor. may have an action againſt a former 


executor, who. waſted the goods of the deceaſed; or the 


old one may remain chargeable to creditors, Gen . 
266. 


for a debt due by ſimple contract to the teſtator, this 
ſhall charge him as much as if he had received the 
money; for the new ſecurity hath extinguiſhed the old 
right, and is gu a payment to him. * of Ex. 1 88. 
Zelu. 10. 1 Lev. 189. 

80 if the executor ſues a verlon.s in trover and conver- 
ſion, in which he has a right to recover; and afterwards 
he and the defendant come to an agreement, that he 
ſhall pay the executor ſuch, a ſum at a futute day, and 
the party fails, this is a, Devaſtavit; and he, ſhall anſwer 


ad valorem, 2 Lev. 189 2 Jen. 88. S. as 215 far, | 


474. S. C. 
It is a Dovefavir. to permit intereſt to run in Uargear, 


and then ſuffer judgment for it; and want of aſſets to 
pay before the incurting of it by the adminiſtrator ſhall 
not be intended unleſs it beiexpreſly pleaded. .2 Lev. 40. 
Hil. 23 & 24 Car. 2. B. R. Seaman v. Dee. 
An executor in caſe of a Dewaſtavit is in nature of a 
truſtee of an eſtate. Chanc. Caſes 304. Mich. 29 Car. 2. 
in Fanacres caſe, See more of Karextors, under Admini- 
frrators, Aﬀets, Join Executors, Wills, &c. 
\GExecutozp, Is where an eſtate in fee created by deed 
or fine-is-0 be aftirwards executed by. ery, livery, writ, 
Sc. And leaſes for years, rents, annuities, conditions, 


Sc. are called inheritances ærecutory. Wood's Inft. 293. 


Eſtates executed are when they paſs preſently to the 
perſon to {hom onvexad. wathout any altera. 2 Infl. 
134 2 
: Executoꝛy Devile, Is ſaid to be en a fare intereſt 
is deviſed, that v, not at the death of the teflator, but 
depends on ſome contingency which mutt. en before it 
can veſt. 1 Eg. Caf. Abr. 186. 
T hele executory deviſes may be, 


I. 07 lands of inberitance. 
II. 125 terms for years. 


3 I. With rape to the former, 9 

It 2 particular Hate i is limited, and the inheritance paſſes 
out of the: donor, this is a contingent remainder ., but where 
the fre by a deviſe is weſted in any perſon, and to be veſted 
in another, upon contingency,” this is an executory deviſe: and 
in all caſes. of executory: deviſes, the eſlates deſcend until 
the contingencies happen, Rm. 28. 1 Lutw.. 798. 
Where à contingent e/iate limited, depends upon a. freebold, 
which is capable of ſupporting a remꝭ inder, it. hall newer 
be confirued an executory deviſe, but a remainder. And ſo 


It is, if the eſtate. be limited by words in pree/enti,.as when 


a perſon deviſes his lands to the beirs of 4. B. who is 
living, Sc. Though if the ſame were to the heir of 4. 
after his death, it would be as good as an ent de- 
viſe. 2 Ans. 380. 4 Med. 258. 6 


—— 


If an executor 3: Yak an obligation m his, own name, | 


„ th 2 


e 


One by will. deviſes Ind to his. mother for li „ aid 
{| after her death, to his brother in fee;. provided;. that if 
his wife, being then ſent, be delivered of a ſon, then 
the lands to remain to him in ſee, and dies, and the ſon 
is born; in this caſe it Was held, that the fee. of the 


brother ſhall ceaſe; and veſt in the ſan, by way of exetu- 
tory demiſe, on the happening, of the contingency 3 4 


here. ſuch. fee eſtate enures as a new origins deviſe 40 


take effect when the fixſt fails. . Dyer. 33: 127. Cro. Jac. 
592. A remainder of..a fee may not be limited by the 
rules of law after a_ fee imple; for when a. man h 

parted with, bis abholt eſtate, there cannot remain any 
thing for him to diſpoſe of: but of late times a diſtin&ion 
hath been made between an ab/alute fre. -femple, and a 
Fee-fimple which depends apon'g contingency, or is conditian- 
ally limited; eſpecially. where ſuch a contin ency may 
DOE in the courſe of a Few years, or of one ur a0 
lives; and where ſuch a remainder. is limited by «vill, it is 


An eſtate deviſed to a ſon and his heirs, upon candicion 
that if he-did not pay the legacies given. by the will with- 
in ſuch a time, that then the land ſhould remain to the 
legatees, c. and their heirs ;- this limitation of 2 Fee iu 
remainder, after a fee limited to the ſon, being upon the 
contingency; of the ſon's failing 1 in payment of the legacies; 
was adjudged good by way of executory dewi/e. Cre. Blix. 


| 333. And where the father deviſed his lands to his 


youngeſt ſon and his heirs, and if he died without iſſue, 
the eldeſt ſon being alive, then to him and his heirs; 


this was held a good remainder in fee to the eldeſt bro- 


ther, after the conditional contingent eſtate in fee to the 


| youngeſt, as depending upon the poſſibility that he might 


be alive when his youngeſt brother died without iſſue; 
and his dying without iſſue, was a collateral determina- 
tion of his eſtate, whilſt the other was living. God. 
282. 2 Nelſ Abr. 298. 

There can be no executory deviſe | after an a/ate-tail 
generally limited, becauſe that would tend to a penpetuity: 
and a contingency is too remote where a men mult. ex- 
pect a fee upon another's dying without: iM ue, generally <. 
But dying without iſſue, living anather, may happen in 
little time, becauſe it depends upon ene life; and there- 
fore a deviſe of a fee- ſimple to one, but to remain, to ano» 
ther upon ſuch a contingency, is now held good by exe- 


| cutory deviſe, Cro. Jac. 695. Sometimes .croſs remain- 


ders in tail by implication, have been JENS sint 
epecutery, deriſes. 


II. 4s to executory tabs of terms. 
Formerly where a term of years, (Which is but a chat- 
tel) was deviſed to one; and that if he died, living ano- 
ther perſon, it ſhould remain to the other perſon, during 


the reſidue of the term, ſuch a remainder was adjudged 


void: For a deviſe. of a chattel to one for an hour, was a 
a deviſe of it for ever. Dyer 74. But fince it has been 
held, that @ remainder of 4 term to one, after it vas 
hes to another for life, was good: In a caſe where a 
teſtator having a term, deviſed that his wife ſhould have 
the lands for ſo many years of the term as ſhe ſhould live; 
and that after her death the reſidue thereof ſhould go to 


his ſon and his aſſigus; and this was the firſt caſe wherein 


an executory remainder of a term for years was adjudged 


good. Dyer 253, 358. 
A perſpn poſſeſſed of a term, deviſed it to his wiſe 


for eighteen years, and after to his eldef ſon for liſe, af- 


ter to the ſon's eldeſt iſſue male during life; though he 
have no ſuch iſſue, at the time of the deviſe; and death of 


the deviſor, if he has before his own death, he ſhall have 


it as an executory dews/e. 1 Rol. 612. But if one deviſe 
a term to his wife for life; the remainder to his firſt ſon 
for life, and if he dies without iſſue, to his ſecond- fon, 


Oc. the remainder to the ſecond ſon-is void, and no exe- 


cutory deviſe; yet where he dying without ive living at 
a perſon's death, may be, confined to one life, it hinders 

not a remainder over. Abr. Cai £9. 194 
. Executory deviſes, as to terms for. years, are not extended 
beyond a life or lives; they ought to ariſe within the 
compaſs of one life. 1 Salk. 229. Where there is an 
executory deviſe, there needs not any particular eſlate to 
ſupport it. and becauſe the perſon who is to take upon 
4 U contingency, 
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Eontiagency, bach not 3 fete but fore {atereff; hit 
eſtate — — ee 2 Nelf. Abr. 


797, 798. It is held executory die, and limitations of 


the tra of a term, are governed alike. ' 1 Nrn. 234. 


Leſſee for years deviſed al! bis term to his fon, and 
his will was, that his wife ſhould have the occupation and 
of the lands, during the minority of his fon, Qc. 
and he made her ſole executrix, and died; the afterwards 
ved the will, then ſhe fold the term, and died; ad- 
dged that this ſale. was void againſt her ſon, becauſe 
it ſhall be intended that the deviſe to the wife, ſhall pre- 
cede the deviſe to the ſon, though it followed in words, 
and then the will not have the whole term, but only ſo 
much thereof for ſo long time as ſhe ſhould live, before 
her ſon came of age; and that the remainder was to ve 
in him, upon the contingency of his living till he came 
of full age. Plow. Com. 53. Paramour verſus Yardley. 
And ſee Plow. Com. 519. Welkden v. Ellington. 

The huſband being poſſeſſed of a term for years, de- 
viſed the leaſe itſelf to his wife for ber life, and after her 
death to her children unpreferred; it was infiſted for the 
wife, that ſhe had the whole term, the deviſe being of 
the leaſe itſelf, and the lands are not mentioned through- 
out the will; but adjudged that the wife had only an 
eftate fir ſe many years of the leaſe as ſhe ſpould live, and 
that ſo much as remained unexpired at her death, was to 


veſt in the children upon the contingency of their living 
at that time. 1 And. 61. Amner verſus Ladington. 2 


Leon. 92. S. C. 3 Leon. 89. S. C. Gold. 26. S.C. 


In thefe caſes, (as ought to be in all) the court bath 


regarded the intent of the teſtator: and it ſeems ſo to 
have done, without much regard to the niceties in law, 
And with reſpect to deviſes, much greater latitude is al- 
lowed in the conſtruction of wills, than of deeds. 
What ſhall be conſtrued an execatory deviſe, and what 
a remainder, ſee Wealthy on the deviſe of Manley v. Be, 
ville. Rep. Temp. Hardwv. per Annaly, 258, Cc. And 
ſee a moſt excellent and ſcientific work on Contingent Remain- 
ders, by Mr. Fearne. | 
. Exemplification of Letters Patent, Is a copy or 
tranſcript of letters patent, made from the inrolment there- 
of, and ſealed with the Great Seal of England, which ex- 
emplifications may be ſhewn or pleaded, as the letter, 
patent themſelves. But neither an exemplification nor 
conflat was pleadable at Common law, becauſe there was 


only the tenor of an inrolment, and the tenor of a record | 


is not pleadable: Though by the ſtatutes 6 R. 2. c. 4. 
3& 4 Ed. 6. c. 4. and 13 Eliz, c. 6. they are plead- 
able. 5 Rep. 53. FO | 
- By the laft mentioned ſtatute, exemplifications of the 
inrolment of grants by letters patent, ſhall be of as good 
force in pleading for the patentees, Ec. as if the patents 
were produced, One may exemplify a patent under the 
Great Seal in Chancery ; and alſo any record or judgment, 
in any of the courts at efminfler, under the proper ſeal 
of each court; and ſuch an exemplification may be given 
in evidence to a jury, Ge. 1 Lill. 583. Shep. Abr. 134. 
A rule made, or writ filed in any court at Vefiminſier, 
may be exemplified in the court where made, or filed, 
1651. C. B. But nothing but matter of record ought to 
be exemplified. 3 I. 173. Atteſted copies of records 
on ſtamped paper, are in general good evidence. The 
perſon who examines them proving the examination, and 
that the copy in queſtion is a true copy. And the only 
true method of examining is by a croſs examination; i. e. 
the perſon examining reading the original, whilſt the 
copy is read to him, and then the copy, whilſt the origi- 
nal is read to him. The editor ſaw a young gentleman 
examining a copy from dome/day, whilſt the officer read 
the original, who when deſired to read the original, did 
not underſtand, nor could he read, one half of the words, 
Yet under ſuch an examination he had attended at the 
ing aſlizes in one of the northern counties, to prove 
an extract from the ſame book, but luckily was not cal- 
led on, to expoſe himſelf. | | 
Exemplificatione, Is a writ granted for the exempli- 
fication of an original record. Reg. Orig. 290. 
Exemption, / Exemptio ) Signifies a privilege to be free 
from ſervice or appearance; as knights, clergymen, &c. 
are exempted to appear at the county-court by ſtatute ; and 


| 


"= attorneys, We, from pariſh offices: 4 Taft. 245, 
ere is an exemption from tolls, Cc. by the King, 


— 


Peers from being pat upon "Inqueſts,” 6 Rep." 43. ber. 


ſons ſeventy years of age, apochecaries, . arealfo ex. 


empted by law from ſerving on juries: And juſtices of 


4 A, 


Letters Patent: And a writ of exemption,” ot of eaſe, to 
be quit of ſervingon jaries, and all public ſervice. 559. 


- Exercituale, Was anciently uſed for a herforz being 
paid only in arms and military accontrements.” Exerci. 


'| tuale Yirons fue Baronis Regin, gut brit proximuy ii, qua- 
51. 13 : BY $%. © 7 


taor equi, Leg. Edw. Con | 
Exeter, By letters patent under the Great Seal, the 
ſite of the caſtle of Zxox (part of the dutchy of Coraallh 


to be granted to fome perſons appointed by the juſtices in 


quarter. ſeſſions for the county of Devon, for the term of 
99 years, to the uſe of the ſaid county and for other 
public uſes ; under the ancient yearly rent of 10 J. pe- 
annum, payable to the crown. Stat. 9 Ann; c. 19. 

Exkrediare, (From the Sax. Frede, Frith, Peace, and 
Frithian) To break the peace, or commit open violence. 
Leg. H. 1. c. 13. E DES on ah tt 

Ex gravi Querela, Is a writ that lies for him to whom 
any lands or tenements in fee are deviſed by will, (within 


any city, town or borough, wherein lands are deviſeable 


by cuſtom) and the heir of the deviſor enters, and detains 
them from him. Reg. Orig. 244. Old Nat. Br. 87. Aud 
if a man deviſes ſuch lands or tenements unto another in 
tail, with remainder over in fee, if the tenant in tail en- 
ter, and is feifed by force of the intail, and afterwards 


_ dieth without ifſne; he in remainder ſhall have the 


writ ex gravi querela to execute that deviſe. New Nat, 


Br. 441. Alſo where tenant in tail dies without iſſue of 


his body, the heir of the donor, or he who'hath the re- 
verfion of the land, ſhall have this writ in the nature of 2 


formedon in the reverter. Ibid, If a deviſor's heir be 


ouſted by the deviſee, by entry on the lands; he may not 
after have this writ, but is to have his remedy by the or- 
dinary courſe of the Common law. Co. Lit 111. If the 
claimants title accrues within 20 years, the moſ eligible 
method of proceeding, will be by ejectment. | 


Exhenium or Exennium, A gift or preſent, and more 


properly a new year's gift—— x expenſis domini Regis & 
exenniis eidem — apud, Ac. lx el. Ex Com- 
pot. Dom. de Farend. MS. | | 
Exhibit, / Exhib:tum) A word mentioned in the ſtatute 
14 Car. 2. cap. 14. And where a deed, or other writing 
is in a ſuit in Chancery exhibited to be proved by wit- 


neſſes, and the examiner or commiſſioners appointed cer- 


tify on the back of it, that the deed or writing was ſhewed 
to the witneſs, to prove it at the time of his examination, 
and by him ſworn to; this is called an exhib; in law 
proceedings. The ſame, under a commiſſion of bank- 
rupt. | . | 
Exhibitio, An allowance for meat and drink, ſuch as 
was cuſtomary among the religious appropriators of 
churches, who uſually made it to the depending vicar: 
and the benefactions ſettled for the maintaining of ſcho- 
lars in the univerſities, not depending on the foundation, 
are called exhibitions, Paroch. Antiq. 304. 

Exigendaries of the Common Pleas, ( Exigenderi: 
de Banco Communi) Are otherwiſe called Exigenters, by 
Stat. 10 H. 6. c. 4. See Exigenter. 

Exigent, ( Exigenda) Is a writ that lies where the de- 


fendant in an action perſonal cannot be found, nor any 


thing of his within the county, whereby to be attached or 
diſtrained; and is directed to the ſheriff, to proclaim and 
call him five county-court days, one after another, charg- 
ing him to appear upon pain of outlawry: It is called 
exigent, becauſe it exafeth the party, i. e. requires his 
appearance or forth-coming to anſwer the law; and if 
he come not at the laſt day's proclamation, he is ſaid to 
be guinpuies exans, and is outlawed. Cromp. Juriſ. 

The ſtatutes requiring proclamations on exigents award- 
ed in civil actions, are 6 Hen. 8. c. 4. and 31 Elia cap. 3- 
Exigents are to be awarded againſt receivers of the King's 
money, who detain the ſame; and againſt conſpirators, 
rioters, ' c. Stat. 18 EA. 3. c. 1. And a wil 


of proclamation ſhall be iſſued to the ſheriff to make three 
. proclamations 


— _ ET CS 
OP ET I OE NTT 
R PFF „ 


= —_— - . 
Si. TR \ 
SR NN Z 
Lie g kj p l N 
5 N . by N N DER Ks LT” SLE 


9 1 _ — 3 3 
EET INES OP NTT OCT 


W 


_— ==, 2d S 
4 as) N N 8 my 0 = - hb W p Wa TY Hm \ 3 
.. , . . . EEE. 
„ . e ed RD SE r r - 
_ Wd ate 4 * * 8 Is 1 0 Fr 4 


Com. 3 V. 283. and Exigent. 


proclamations in the county whete the defendant dwells, 
for hin to yield- himſelf; Cie, by the Scat. zi Blix 


"2 c. K 7 ; #9199208 of £545 n 4; 
2 The wric of exigent alſo lies in an indictment of fe- 


lony; where the party indicted cannot be found: And 
upon ſuing out an exigent for à criminal matter before 
con viction, there ſhall be a writ of proclamation, c. 


3 Infl. 31. 40 5 V. & MH. c. 22. If a perſon indicted 


of felony abſent himſelf ſo long that the writ of exigent is 


whereby he will be liable to forfeit his goods; and tho 
he renders himſelf upon the exigent, after ſuch withdraw- 


ing, and is found Not guilty, it is ſaid the forfeiture ſhall 


| ſtand, 5 Rep. 110. 3 Inf, 232. Aſter a capias directed 
to the ſheriff to take and impriſon a perſon; Ec. if he 
cannot be taken, an exigent. is awarded: And after a 


judgment in a civil action, the exigent is to go forth after 


the firſt capias; but before judgment there muſt be a ca- 
pias, alias and pluries, 4 Inſt. 177. If the defendant be 
in priſon, or beyond ſea, &c. he or his executors may 
reverſe the award of the exigent. See Outlawry, 

Exigenter, ( Exigendarius) Is an officer of the court of 


Common Pleas; of which officers there are four in num- 


der: They make all exigents and proclamations, in ac- 
tions where proceſs of outlawry, doth lie; and alſo writs 


of ſuper/edeas, as well as the prothonetaries, upon ſuch 


exigents made out in their offices, 18 H. 6. c. 9. But 


the iſſuing writs of ſuperſedias is taken from them by an 


_ officer in the ſame court, conſtituted by letters patent by 

King James the Firſt. ö | N teren 
Exigi facias, The exigent is ſo called. See Black. 
Exile, A baniſhment or driving out ofa perſon, Lit. 

Dig. And this exile is either by reſtraint, when the go- 


vernment forbids a man, and makes it penal to return; 


or it is voluntary, where he leaves his country upon diſ- 
guſt, but may come back at pleaſure. 2 Lev. 191. 


_ Exilium,  Signifies, in law conſtruction, a ſpoiling : 
And by the ſtatute of  Mar/briage it ſeems to extend to 


the injury done to tenants, by altering their tenure, eject- 


- Ing them, &c. and this is the ſenſe that Feta determines; 
who diſtinguiſhes between vum, deſtructio, and exilium; 
for he tells us that vaſtum and de/tru#io are almoſt the 


ſame, and are properly applied to houſes, gardens or 
woods; but exiliam is when ſervants are infranchiſed, and 


afterwards unlawfully turned out of their tenements.— 


Vaſtum & deſtructio fere equipollent, & convertibiliter ſe 
| habent in Domibus, Boſcis, & Gardinis; ſed exilium dici 


poterit, cum ſervi manumittuntur, aut à tenementis ſuis in- 
furioſe ejiciuntur. Fleta, lib. 1. cap. 11. Venditio- 
nem vel exilium non faciant de Domibus, Boſcis, vel homi- 
aibus, Ic. Stat. Marlb. c. 5. 

Exitus, Iſſue or off-ſpring: and applied to the iſſues 
or yearly rents and profits of lands. -E, ſciat wicecomes, 
quod redditus, blada in grangia, & omnia mobilia, præter 
equetaturam, indumenta & utenſilia domorum, continentur 
ſub nomine exituum. Stat Weſim. 2. c. 45. | 

Exlegalitus, Is he who is proſecuted as an outlaw. 
Leg. Ede. Conft/.- c. 383838. e 

Ex mero motu, Are words uſed in the King's charters 
and letters patent, to ſignify that he grants them of his 
own will and motion, without petition or ſuggeſtion of 
any other: And the intert and effect of theſe words, is 
to bar all exceptions that might be taken to the charters 
or letters patent, by alledging that the King in granting 
them was abuſed by falſe ſuggeſtions. Kisch. 352. When 


the words ex mero, motu are made uſe of in any charter, 


they ſhall be taken moſt ſtrongly againſt the King. 1 Co. 
ep. 451. 7 _ te 
©; Dfficio, Is fo called from the power a perſon has 
by virtue of an office, to do certain acts, without being 
applied to: As a juſtice of peace may not only grant 
ſurety of the peace, at the complaint or requeſt of any 
perſon, but he may demand and take it ex officio at diſ- 
cretion, Je. Dalt. 270. | 

Ex Dfficio formations, Are informations at the ſuit 
of the King, filed by the Attorney-General, as by virtue 
of his office, without applying to the court wherein filed, 
ſor leave, or giving the defendant any opportunity of 
ſhewing cauſe why it ſhould not be filed, Add to this, 


awarded, his withdrawing will be deemed-a fight inWarw, 
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| the ſubje& bereby-1oſe-the- benefit iotended: by Maya 


Charta, i. e. of one jury, out of two, in criminal charges, 


- How long this mode of proceeding will. be admitted, 
in this fret country, time: muſt diſcover. 1, 
Exoneratione ſex, Was a writ that lay for the King's 
ward; to be free from all ſuit to the ecounty- court, 


hundred court, leet, &. daring wardſhip. F. N. B. 


res ings 21] e 26G: ar Dye: 
Exoneratione fete ad Curiam Baron. A. writ of 


the ſame nature, ſued by the guardian of the King's 


ward, and directed to the ſheriff or ſtewards of the court, 
that they do not diſtrain him, Oc. for not doing ſuit of 
court. New Nat. Br. 352. And if the ſheriff. diſtrain 
tenants in ancient demeſne to come to the ſheriff's torn 
or leet, they way have a writ commanding the ſheriff to 
ſarceaſe, c. bid. 359. Likewiſe if a man have lands 
in divers places in the county, and he is conſtrained to 
come to the leet where he is not dwelling, when he reſides 
within the precin& of any other leet, &c.: then he ſhall 
have this writ to the ſheriff to diſcharge him from coming 
to any other court-leet than in the hundred where he 
dwelleth. 7bid. 357. 335000 
By the Common law, parſons ſhall not be diſtrained to 
come to court leets, for the lands belonging to their 


churches ; and if they be, they may have the writ exone- 


ratione ſeize, Je. F. N. B. 394. 80 ſhall a, woman 
holding land in dower, if ſhe is diſtrained to do ſuit of 
court for ſuch land; when the heir has lands ſufficient in 
the ſame county. IIe. Hes Ss 

Ex parte, Of the one part; as a commiſſion in Chan- 
cery ex parte, is that which is taken out and executed by 
one fide or party only, on the other party's neglecting or 
refuſing to join: When, both plaintiff and defendaat pro- 
ceed, it 1s a joint commiſſion, _ | . 

Ex parte talis, Is a writ that lies for a Sailip or re- 
ceiver, who having auditors aſſigned to take his account; 
cannot obtain of them reaſonable allowance, but is caſt 
into priſon; And the courſe in this caſe is to ſue this wrie 
out of the Chancery, directed to the ſheriff to take four 
mainpernors to bring his body before the Barons of the 
Exchequer at a certain day, and to warn the lord to ap- 
pear at the ſame time. F. N. B. 129. | 


Expeftant, Having relation to or depending upon; 5 
and this word is uſed in the law with fze, as fer · expectant. 


Expeitancy, E/ates in; Are of two ſorts; one created 
by act of the parties, called a remainder; the other by 
act of Jaw, called a rever/fon. Black, Com. 2 V. 163, 


4, Cc. | 
Expeditate, ( Expeditare) In the laws of the foref, 

ſignifies to cut out the ball of the dog's fore-feet, for the 

preſervation of the King's game: But the ball of the foot 


of a maſtiff is not to be taken out, but the three claws of 


the fore · foot on the right fide are to be cut off by the ſkin. 
Cromp. Juri/d. 152. Manwood, cap. 16. This relates to 
every man's dog who lives near the foreſt; and was for- 
merly done once in every three years: And if any perſon 


| keeps a great dog not expeditated, he forſeits to the King 


35. 44. 4 UA. 308, | 

Expeditatæ Arbozes, Trees rooted up or cut down to 
the roots. —Inguiratur de arboribus expeditatis in forefla. 
Fleta, lib. 2. c. 4t. 


Expenditozs, Are the perſons appointed by commiſ- 


ſioners of ſexwers to pay, diſburſe or expend the money 
collected by the tax for the repairs of ſewers, c. when 
paid into their hands by the collectors, on the reparations, 
amendments and reformations ordered by the commiſ- 
ſioners, for which they are to render accounts when there. 
unto required. Laws of ſewers 87, 88. Theſe officers 
are mentioned in the ſtatute 37. H. 8. c. 11. and other 
ſtatutes: The fteward who ſuperviſes the repair of the 
banks and water-courſes in Romney-Marſs, is called the 


Expenditor. | 


Expenſz Litis, Coſts of ſuit allowed a_ plaintiff or 
defendant recovering in his action. See Cots. 3 
Expenſis militum non levandis, &c. Is an ancient 


writ to prohibit the ſheriff from levying any allowance for 
knights of the ſhire, upon thoſe that hold lands in ancient 
demeſne. Reg. Orig. 261. For there is a writ de e. 


militum levandit, for levying expences for knights of the 
parliament, Wc. Reg. Orig. 191, Suh 
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ters, The rents or profits of an/eftate, &e, Vide 
02 A ſebut i alſo a huntſman or cher. 


— * * 
00 | 
l * 


Is memoriam Henrici Croft uin aurae, exploritoris in 
Hibernis goneralis, qui obiit anno 1609. N 287 


Erporintiou, Ts the ſhipping or carrying out the u- cogn 


tive commodities of Faylend for other cduntries z' men- 


' tioned in the ſtatutes relating to the cxffoms. See In- 
- 7 4 £2 4: 24 2 4p | 8 I 9 {4 $47 4465 $4 A 4 | 


portal iba. 


Expoſition or Deeds, Ir Moll be favourable; vecord- | - 
ing to the apparent intent; 'and be reaſonable and equal, | 


St. C6. Lit. 313. % Dee. 
Courts will go great lengths ip the ednſtruction of ar 
to ſupport the party's right, eſpecially after verdict. Rep. 
eos ob A oe ra i rr 

Ex poſt fatto, Is à term uſed in the law, ſignifying 


ſomething done after another thing that was committed 


before. And an act done, or eſtate granted, may be 
made good by matter ex poft facto, that was hot fo at 
firſt, by election, & As fometimes a thing well done 
at firſt, may afterwards become ill. 5 Nep. 22. 8 Rep. 
Extend, {Extendere) Ts to value the lands or te- 
nements of one bound by a ſtatute, who hath for- 
feited his bond, at ſuch an indifferent rate, as by the 
yearly rent the creditor may in time be paid his debt. 
. 15 8 Rory 
Extendi facias, A writ of extent, whereby the value 
of lands is commanded to be made and levied, Se. Reg. 
Orio: "$960 55544 | | 
N | ent, (Extezta) Signifies a writ or commiſſion to 
the ſheriff for the valuing of lands or tenements; and 
ſometimes the act of the ſheriff or other commiſſioner up- 
on this writ. Bro. 313. Stat. 16 & 17 Car. 2. cap. 5. It 
hath been held more frequently to be the eſtimare or va- 
loation of lands, which when done to the utmoſt value, is 
ſaid to be the full extent; whence come our extended 
Tents, or rack-rents. And if one bound to the King by 
ſpecialty, or to others by ſtatute, recognizance, c. hath 


forfeited it; ſo that by the yearly rent of the debtor's. 


lands, the creditor is to be paid his debt; upon this the 
creditor may ſue a writ to the ſheriff out of the Chancery 
to deliver him the lands and goods to the value of the 


debt, which is termed a /berate. F. N. B. 131. This 


is after the extent directed to the ſheriff to ſeize and value 
the lands, Qc. of the debtor, to the utmoſt extent. 4 

67. Lands and goods are to be appraiſed and ex- 
tended by the inqueſt of twelve men, and then delivered 
to the creditor, in order to the ſatis faction of his debt: 
Every extent ought to be by inquiſition and verdict, by 


the Stat. Weftm. 2, And the ſheriff cannot execute the 


writ without an inquiſition, Co. Jac. 569. 
The body of the cognifor, and all lands and tenements 
thir were his at the time of the ſtatute, &c. entered into, 
or afterwards, into whoſe hands ſoever they come, are 
liable to the extent. 2 If. 396. But ropyhold lands 
are chargeable only during the life of the cognifor ; and 


may not be extended by elrgir, ſo as to admit a ſtranger 


to have intereſt in. the lands held by copy, without the 
admittance of the lord. Lands in ancient demeſne, an- 
nuities, rents, &c. are extendible. 1'Rel. Abr. $8. Two 
1 of an entire rent may be delivered upon an extent 

y the ſheriff. Cro. EIK. 742. But if the cogniſor of 
a ſtatute have arent-charge, and before the extent he pur- 
chaſe parcet of the land; the rent is gone, and ſhall 
not be in execotibn : *Tis otherwiſe if he purchaſes after 
Extent of the rent. Dyer 206. A reverſion of lands, 
Tc. may not be extended; but a plaintif had judgment 
for his debt and damages ge rever fone cum acciderit, and a 
Tpecial elegit to extend the moiety, '&z, . 2 Sid. 86. Dyer 
373- ; 3 
An advowſon in groſs is not extendible on elegit, &c, 
Stat. Weftm. 2. cap. 18. An Office of truſt cannot be 
extended, uſe tis not aſſignable ; and nothing ſhall 
be extended, but what may be afipned over. Dyer 7. 
Though an office is extendible in equity. Chanc. Rep. 

9. Goods and chattels, as leaſes for years, cattle, &c. 
15 the coghiſor's own hands, and not fold for valuable 
confideration, are ſubjett to the ettent. As the lands 
are to be delivered to the party at a reaſonable yearly 

3 | 


| vale, ſo the goods ſhall be delivered in-extent at a price 
that is reaſonable: And. on a irt facias ad \computangd. 


the cogniſee is to account according to the extended va. 
ue; not the al value of che land. Her. 136. If 


| the extenders appraiſe and value the lands too high, the 


iſee at the return of the writ may pray that they may 
take and retain the lands at the rate appraiſed; and then 
'tis ſaid he may have execution agaitiſt their lands for the 
debt; but this may not be on egit. Oro. Jac, 12. It 
deen adjudged, that at the return of the writ the cop. 
niſee may refaſe the lands, We, extended, if over-valued, 
Cre, Car. 148. * 40 | 4 | 

Where lands are extended at under- value, and deli. 
vered in execution; the cogniſee hath an intereſt in the 


land, which cannot be diveſted by finding of ſurpluſage. 


Cro. Elix. 266. Cro. Jac. 85, The cognifor cannot 
enter upon the cogniſee, when ſatisfaction is received for 
the debt, but is put to his ire facies on anextent : Tho? 
on an elegit, the defendant may enter becauſe the land is 
only awarded, till the debt, which is certain, is ſutisfied; 
whereas on extent, the land is to be held until the debt, 
damages and coſts, &c. are ſatisſied: And the vogniſee 
being in by matter of record, ſnall not be put out but by 
matter of record, vi. a ſcire facias brought apainſt him. 
4 Rep. 67. March's Rep. 207, 208. Sed gu. Where is 
the difference? Is not the tenant by egit in by matter of 
record? £ M 10947 71 
The cogniſee hath no abſolute property in lands by 
the extent, till the delivery upon the /iberate ; but not- 
withſtanding, by the very extent they are iz cuflodia legis 
for his benefit. Cro. Car. 106, 148. No actual ſeiſin 
can be on an extent, and a cogniſee of a ſtatute ſtaple, 
ee. cannot bring ejectment before the Aberate; nor can 
the ſheriff upon the /iberare turn the tertenant out of poſ- 
ſeſſion, as he may upon a hab. fac. poſſitonem. 1 Vent. 
41. Where there is an extent upon a ftarute, and a 
liberate thereupon, but not returned, yet it is good; 
though regularly, when inquifitions are taken, the writ 
ought to be returned. 4 Rep. 67. 1 Lill Abr; 592. The 
ſheriff may be charged to make a return of his writ, if he 
put the cogniſee in poſſeffion of part only; and ſo the 
cogniſee may have poſſeſſion of the whole. 2 Nelſ. 4br. 
774. But it is ſaid if a perſon ſoing out an extent, die 
before the return of a writ, the ſheriff may not proceed 
in his inquiſition, &c. afterwards ; for there muſt be a 
proſecution de novo. | ; 
After a full and perfe& execution had by extent, re- 
turned, and of record, there ſhall never be any re- extent 
upon an eviction: But if the extent be inſufficient in law, 
there may be a new extent. Stat. 32 Hen. 8. cap. 5. 
Ce. Lit. 290. So if lands be extended upon a miſtake, 
Sc. and ſee Dyer 299. If part of the lands is evicted, 
the cogniſee is to hold over the reſidue of the land till the 
debt is ſatisfied. 4 Rep. 66. When lands are delivered 
in extent, it is as if the cogniſee had taken a leaſe there- 
of for years, until the debt is ſatisfied; and he ſhall ne- 
ver afterwards take out a new execution: The cogniſee 
having accepted the land upon the /iberare, the law pre- 
ſumes the debt to be ſatisfied, 1 Lutz. 429. An extent 
was filed, and though it was diſcovered that lands were 
omitted, the court would not grant are-extent. Sid. 356. 
Lands or goods, &c. are not to be fold on an extent; but 
delivered. Extent is alſo a proceſs which iſſues for the 
King, ' againſt his debtors, &c. 
Where a feri facias iſſues, and is delivered to the ſhe- 
\ riff to be executed, the property of the goods is veſted 
by the delivery, and an extent afterwards for the King 
comes too late, and that on the ſtatute of frauds and per- 
juries. Per Holt. Comb. 123. See Statute. © 
Extinguiſhment, (From Exting uo Signifes-a-conſ0- 
lidation : For example; If a man hath'a yezirly' rent but 
of lands, and afterwards purchaſes the lands whereout it 
ariſeth, ſo that he hath as good an eſtate in the land as 
' the rent; now both the property and rent are conſolidated 
or united in one poſſeſſor; and therefore the rent is ſaid 
to be extinguiſhed, Alſo where'a perſon has a leaſe for 
years, and aſterwards buys the property; this is a conſo- 
- tidation of the property and fruits, and is an extinguiſh- 
ment of the leaſe; But if a man have an eſtate in land 


but for life or years, and hath a higher eſtate as - . 
wple 


2 
FS, 
ak 
ro 1 
mY 
% + 
V 
= — ; 
HF 
i: 
"ot 
4% O 
3 
n 
2 
8 * 
. 
. 
bl = 
4 
. 
. 
-4 
= 
. 
* 9 
* 
1 
. 
- 
. 
BE. 
_ 
Y 
38 
3 
3 54 \ 
E : 
4 
= 
* 
78 
= "x 
g 
cr 
A 5 
3 
1 
= 
A 
-£ 
3 
. 
3 
{= 
ow 
8 
12 IF: 
. y 
1 * 
"8 


| refidue of the land, this amounts to a new grant. Co. 


- verſion, it will extinguiſh the eſtate for life for a moiety, 


* 
0 E X 1 


ümple in the rent; che rent is not extinguiſhed, but in 
ſuſpence for a time; for after the term, the rent ſhall re- 
vive. Terms de Ley. F c ; $% 4063 wa 
Extinguiſhment of a rent is a deſtroying of the rent by 
purchaſe of the land; for no one can have a rent going 
out of his own land; though a perſon muſt have as high. 
an eftate in the land, as in the rent, or the rent avill not be 
extind. Co. Lit. 147. If a perſon hath a rent-charge 
to him and his heirs iſſuing out of lands, and he pur- 
chaſeth any part of the land to him and his heirs z as the 
rent is intire and iſſuing out of every. part of the la 
the whole rent-charge is extinguiſhed : Though it is not 


ſo where one hath a rent: ſer vice, and purchaſeth part of | 


the land out of which it iſſues; rent-ſeruice being appor- 
tionable according to the value of, the land, ſo that it 
ſhall only extinguiſh the rent for the land purchaſed, 
Lit, 222. Co. Lit. 148. And if the grantee of a rent- 
charge purchaſes parcel of the lands, and the grantor by 
his deed granteth that he may diſtrain for the rent in the 


Lit. 147. | | 
If a man be ſeiſed of a rent-charge in fee, and grants 
it to another and his heirs, and the tenant attorns; the 
grantor is without remedy for the rent in arrear before his 
grant; and ſuch afrears become as it were extinct. 
Faugb. 40. 1 Lill. Abr. 594. A. B. made a leaſe for 
years of lands to another, and afterwards granted a rent- 
charge to C. D. who deviſed the ſaid rent to the ſaid A. 
B. till 100 J. ſhould be levied; then to B. G. and died: 
Adjudged that by the deviſe to 4. B. the rent was ſuſ- 
pended, and that a perſonal thing once ſuſpended by the 
act of the party is extinguiſhed for ever. Dyer 140. 
Sed qu. with reſpe& to the intereſt of B, G. But if a 
man in contemplation of marriage gives a woman 2 
bond, to leave her at his death, if ſhe ſurvive him, ſo 
much, and afterwards marries her, dies, and ſhe ſurvives 
him, yet though the bond was by the marriage, in ſome 
ſort, extinguiſhed, yet on his death, the bond is revived. 
If tenant for life, makes a leaſe for years, rendring 
rent, and after the reverſion deſcends to the tenant for 
life; this is not an extinguiſhment of the term; but it is 
otherwiſe if he have the reverſion by purchaſe, 1 Co. 
Rep. 96. A jointenant for life purchaſes the land in re- 


and ſever the jointure. 2 Rep. 60, Lands are given to 
two men, and the heirs of their bodies ; though they 
have an eſtate for life jointly, and ſeveral inheritances, 
yet the eſtate for life is not extin& : Contra, if it be by 
ſeveral conveyances ; as where a leaſe is made to two for 
their lives, and after the leſſor grants the reverſion to them 
and their heirs, &c. here the life eſtate will be extin- 
guiſned. Co. Lit. 182. 

If one after his title begun to be tenant by the curte- 
ſy, make a feoffment in fee upon condition, and enter 
for the condition broken; the eſtate is extinct, ſo that if 
his wife die, he ſhall not be tenant by the curteſy. 1 
Rep. 18, Where a man hath an eſtate for his own life, 
and for another's life at once; the eſtate pur auter wie 
will be extinguiſhed in the eſtate for his own life, which 
is greater in law than the other. 11 Rep. 87. Dyer 11. 
See Bro. 409. Moor 94. 2 Nel. Abr. 821. 

When the freehold cometh to the term, the eſtate for 
years is extinct. Neſſ. Ibid, 820. Where the remainder 
of a term is granted over to another, if the party in poſ- 
ſeſſion purchaſe the fee · ſimple, though by this means his 
intereſt is extinguiſhed ; yet that ſhall not defeat the re- 
verſionary intereſt, 10 Rep. 52. 2 Nel/. 820. 

A fine, c. of lands, will extinguiſh a term: and by 
purchaſe of an eſtate in fee ſimple, an eſtate-tail in land 
is extindt. 9 Rep. 139. But if a fee-ſimple and fee- 
tail meet together by diſcent, the eſtate tail will not be 
extinguiſhed, 3 Rep, 61. Diſcent of lands to the ſame 
perſon who has a term, will extinguiſh the term. Moor 
286. 

When a leſſor enters tortiouſly upon the leſſee againſt 
his conſent, the rent is extinguiſhed, 2 Lev. 143, But 
it has been adjudged, that rent is not extin& by the entry 
of the leſſor, but only ſuſpended; and revives by the 
leſſee's re-entry. Dyer 361. An infant has a rent, and 


purchaſes the land out of which it is iſſuing ; by this the | 


E | | 


rent will be ſuſpended, but not extinct. Bro. Extinguiſh. 
A man leſſee for years takes a wife, or woman leſſee a 
huſband, that hath the reverſion after the leaſe z here the 


term is net extinguiſhed. 12 Rep. 81. 5 


There are likewiſe extinguiſhments of other kinds, which 
come next in their order. As 

Extinguihment of Common, By purchaſing lands 
wherein a perſon hath common appendant, the common 
is extinguiſhed, Cro. Eliz. 594. A commoner releaſes 
his common in one acre, it is an extinguiſhment of the 
whole common. Show. Rep. 350. And where a perſon 
hath common of wicinage, if he incloſes any part of the 
land, all the common is extinct. 1 Brownl. 174. 

But if one hath common appendant in a great waſte, 
belonging to his tenant, and the lord improve part of the 
waſte leaving ſufficient ; if he after make a feoffment to 
the commoner of the land improved, this will be no ex- 
tinguiſhment. Dyer 339. Hob. 172. A commoner aliens 
part of his land, to which the common doth belong ; the 
common is not extinct, but ſhall be divided, 2 Shep, Abr. 
152, Vide Common. 

Extinguiſhment of Copphold, As to the extinguiſh 
ment of copyholds, it is laid down as a general rule, that 
any act of the copyholder's, which denotes his intention 
to hold no longer of his lord, and amounts to a deter- 
mination of his will, is an extinguiſhment of his copy= * 
hold. Hutt. $1. Cro. Eliz 21. 1 Jon. 41. | 

As if a copyholder in fee accepts a leaſe for years of the 
ſame land from the lord, this determines his copyhold 
eſtate; or if the lord leaſes the copyhold to another, and 
the copyholder accepts an aſſignment from the leſſee, his 
copyhold is extinct. Moor 184. 2 Co. 16. b, Godb, 
11, 101. 

So if a copyholder bargains and ſells his copyhold to 
the leſſee for years of the manor, his copyhold is thereby 
extinguiſhed ; or if he joins with his lord in a feoffment 
of the manor, his copy hold is thereby extinct, for theſe 
are acts which denote his intention to hold no longer by 
copy. Hutt. 65. 1 Jon. 41. S. C. Godb. 11. | 

So if a copyholder accepts to hold of his lord, by bill 
under the lord's hand, this determines his copyhold ; ſo 
if he accepts an eſtate for life by parol, if livery, this is 
an extinguiſhment; otherwiſe not ; for without livery 
nothing but an eſtate at will paſſes, which cannot merge 
or extinguiſh an eſtate at will. 1 And. 199. Latch. 213, 

If one ſeiſed of a manor in right of his wife lets lands 
by indenture for years; this doth not deſtroy the cuſtom 
as to the wife; for after the death of her huſband ſhe 
may demiſe it again by copy. Cre. Eliz. 459. 

So if a copyhold is in the hands of a ſuhject, who after 
becomes King, the copyhold is extinct, for it is below 
the Majeſty of a King to perform ſuch ſervile ſervices; 
yet after his deceaſe the next that hath right ſhall be ad- 
mitted, and the tenure revived, 2 Sid. 82. 4 Co. 24. 
Cro. Elix. 252. See 2 Leon. 208. 4 Co. 26. b. Cro, 
Eliz. 103. And a copyhold eſtate is extin& whenever it 
becomes not demiſable by copy. Col“, Copybold 62. 

Extinguilhment ok Debt, If feme iole debtee take» 
the debtor to huſband ; or there be two joint obligors ig 
a bond, and the obligee marries one of inem; or in caſe 
a perſon is bound to a feme ſole and another, and ſhe 
takes the obligor to huſband; in theſe caſes, the debt 
will be extinguifhed. 8 Rep. 136. And if a debtor makes 
the debtee his executor, or him and another executors, 
and they take the executorſhip upon them; or if the 
debtee makes his debtor executor, Ce. it is an extin- 
guiſhment of the debt, and it ſhall never revive. Phowd, 
184. 1 Sal. 304. But in the latter caſe the debt is 
aſſets. But where a debtee or debtor executor legally re- 
fuſeth; or he and others being made executors they all 
refuſe, then the debt is revived again. Plow. 18 5. 

It is agreed as a general rule, that a creditor's accept- 
ing a higher ſecurity than he had before, is an extinguith- 
ment of the firſt debt; as if a creditor by ſimple contract 
accepts an obligation, this extinguiſhes the ſimple con- 
tract debt, 1 Kol. Abr. 470, 471, 604. 6 Co. 44. 

So if a man accepts a bond for a legacy, he cannot af- 
ter ſus for his legacy in the ſpiritual court; for by the 
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_ deed the legacy is extinct, and it is become a me e delt 
at Common law. Telv. 38. ä | 
So if a bond creditor obtains judgment on the bond, 
or has judgment acknowledged to him, he cannot aſter- 
wards bring an action on the bond; for the debt is 
drowned in the judgment, which is a ſecurity of a higher 
nature than the bond. 6 Co. 44. 56. 

But theſe caſes muſt be underſtood where the debtor 
himſelf enters into theſe ſecurities; and therefore if a 
ſtranger give bond for a ſimple contract due by another, 
this does not extinguiſh the ſimple contract debt; but if 
wpon making the contract, a ſtranger gives bond for it, 
or, being preſent, promiſes to give bond for it, and after 
does fo, the debt by fimple contract is extinguiſhed, the 
obligation being Made upon, or purſuant to the contract. 
2 Leon. 110, 5 
But the accepting a ſecurity of an inferior nature is by 
no means an extinguiſhment of the firft debt; as if a 
bond be given in ſatisfaction of a judgment. Cro, Fac. 
579. 2 Brownl; 29. Cro. Fac. 649, 650. 

Alfo the accepting a ſecurity of equal degree is no ex- 
tinguiſhment of the firſt debt; as where an obligee has a 
ſecond bond given to him; for one deed cannot determine 
the duty upon another. Cro. Elix. 304, 716, 727. 1 
Brewnl. 74. Lit. Rep. 58. -Cro. Car. 86. 

Though a bond is taken for a {imple contract debt, yet 
if it is after an ad of bankruptcy, the ſimple contract is 
not extinguiſhed, Szran. 1042. 

By releaſe of part of a debt due on bond, the whole 1s 
gone, and the obligation extinguiſhed, Bro. Contract 80. 
1 And. 235. | | 

Extinguihment of Liberties, As to liberties and 
franchiſes granted by the King, ſometimes they may be 
extinguiſhed, and ſometimes they ſhall not. Moor 474. 
When the King grants any privileges, liberties or fran- 
chiſes, which were in his own hands, as parcel of the 
flowers of the crown; ſuch as bona felonum, fugitivorum 
& utlagatorum, waifs, ſtrays, deodand, wreck on the ſea, 
Sc. it they come to the crown again, they are drowned 
and extinct in the crown, and the King is ſeiſed of them 
ure corone: but if liberties of fairs, markets or other 
franchiſes, and juriſdictions, be ereed and created by 
the King, they will not be extinguiſhed, nor their appen- 
dances ſevered from the poſſeſſions. g Rep. 25. A man 
has liberties by preſcription, if he takes letters patent of 
them, the preſcription will be gone and extinct; for 
things of a higher determine thoſe of a lower nature 
32. 

Extinguihment of Services, The lord purchaſes or 
accepts parcel of the tenancy, out of which an intire ſer- 
vice is to be paid or done; by this the whole ſervice will 
be extinct: but if the ſervice be pro bono pablico, then no 
part of it ſhall be extinguiſhed; and homage and fealty 
are not ſubje& to extinguiſhment, by the lord's purchaſ- 
ing part of the land. 6 Rep. 1, 105. Co. Lit. 149. If 
the lord and another perſon do purchaſe the lands, where- 
cut he is to have ſervices, they are extinct: alſo by ſeve- 
rance of the ſervices, a manor may be extinguiſhed, Co. 
Lit. 147. 1 fad. 357. 

Extinguithment of Maps. If a man hath a highway 
as appendant, and after purchaſes the land wherein this 
way is, the way is extint, Terms de Ley, Though a 
way of neceſlity to market, or church, or to arable land, 
Ec. is not extinguiſhed by purchaſe of ground, or unity 
of poſſeſſion. 11 H. 7. 25. Co. Lit. 155. 

Extirpatione, Is a judicial writ, either before or after 
judgment, that lies agzioſt a perion who when a verdict 
is found againſt him for land, c. doth maliciouſly over- 
throw any houſe, or extirpate any trees upon it, Reg. 
Jud. 13, 56. 

Extocare, To grub up lands, and reduce them to ara- 
ble or meadow. Mon. Ang. tom. 2. p. 71. 

Extoztion, extorſio, from extorgueo, to wreſt away) 
I an unlawful taking by an officer, Cc. by colour of his 
office, of any money, or valuable thing, from a perſon 
where none at all is due, or not ſo much is due, or before 
it is due. Co. Lit. 368. 10 Rep. 102, At the Common 
law, which was affirmed by the ſtatute of Wen. 1. c. 26. 
it was extortion for any miniſter of the King, whoſe office 
did any way concern the adminiſtration and execution of 
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zuſtice, or the common good of the ſubject, to take any 
reward for doing his office, except what he received from 
the King: though reaſonable fees for the labour and at- 
tendance of officers of the courts of juſtice are not reſtrained 
by ſtatute, which are ſtated and ſettled by the reſpective 
courts; and it has been thought expedient to allow theſe 
| officers to take certain immediate fees in many caſes. 2 
Ia. 2090. 3 lift. 149. 1 Hawk. P. C. 170, 171. 
Tbe taking of money by birtue of an office, implies 
the act to be lawful; but to take any money by colour of 
allt ce, implies an ill action: and the taking being for 
expedition of buſineſs, is judged by colour of the office 
4 and unlawful. 2 Ia. 206. Co. Lit. 368. ; 
Yet according to ſome it ſeems that an officer, who 
takes a reward which is voluntarily given to him, and 
which has been uſual in certain caſes, for the more dili. 
gent or expeditious performance of his duty, cannot he 
ſaid to be guilty of extortion ; for without ſuch a premium 
it r * impoſſible in many caſes to have the laws exe. 
cuted with vigour and fucceſs, 2 lat. 210. 3 In}. 
Co. L. 368. a N 
But it has been always held, that a promiſe to pay an 
officer money for the doing of a thing, which the law 
will not ſuffer him to take any thing for, is merely void, 
however ſreely and voluntarily it may appear to have 
been made. 1 Rol. Ar. 16. 1 Rol. Rep. 313. Ny 
76. 1 Jon. 65. Cro. Elix. 654. Mcor 468. Co. Jac, 
103. | | 
There muſt be a poſitive charge in caſes of extortion, 
and. that the perſon charged with it took ſo much extor/ive 
or colore officit; which words are as effential as proattorie or 
Felonice for treaſon or felony. 2 Salk. 680, Extortion by 
the Common law is ſeverely puniſhed on indictment by 
fine and impriſonment, and removal of officers from the 
offices wherein committed. By the Stat. 3 Ed. 1. c. zo. 
Officers of juſtice, c. guilty of extortion, are to render 
treble value; and there are divers ſtatutes for puniſhing 


| extortions of ſheriffs, bailiffs, gaolers, clerks of the aſſiſe, 


and of the peace, attornies and ſolicitors, Sc. 23 H. 6. 
e. 7. e 9, 33 Hen, 9. c. 24 3 Jar. 1. 67% 10811 
r. 3. 


The extortion of officers of the cuſtoms, diſtraining 
merchants for undue charges, fc, See Stat. 28 H. 6, 
c. 5. Officers may be jointly indicted of extortion, 
as they may be jointly guilty of the offence, 1 Sa/k, 
382. 5 . 

Againſt attornies for extortion, action may be brought, 


| and the party grieved ſhall have treble damages and 


| coſts; but information will not lie on the Stat. 3 Fac. 1. 
cap. 7. Sid. 434. 2 Nell. 822. 

If an officer by terrifying another in his office, take 
more than bis ordinary fees or duties, he is guilty of ex- 
tortion which may be compared to unlawful uſury, &c, 
And Crompton ſays, that wrong done by any man 1s a 
treſpaſs ; but exceſſive wrong is properly extortion, Cromp. 
Zuft. 8. And extortion has been deemed more odious 
than robbery, becauſe it carries an appearance of truth ; 
and is often accompanied with perjury in officers, &c. by 
breaking their oaths of office, | 

The place where the extortion was committed ſhould 
be ſet down in the declaration, See Pl, C. 200. Stradling 
v. Morgan, | 

The ſum certain extorted muſt be particularly ſet forth, 

and he cannot ſay, that the defendant did extort divers 
ſums from divers men generally; and ſo it was ad 
judged in Reignold's caſe; per Richardſon Ch. J. Gods. 
438. pl. 583. Mich. 4 Car. in the Star-Chamber; Floya 
v. Cannon. x 

Extortion, in a large ſenſe, is taken for any oppreſſion 
by power or pretence of right. 1 Hawk. P. C. 170. 
See Exaction. | ; 

Extrafa Curiæ, The iſſues or profits of holding a 
court ariſing from the cuſtomary fees, Cc. Parocb. 
Antig. 572. | | 

Extratits 


See Eſtreats. 
Extrajudicial, Is when judgment is had in a cauſe, not 


depending in that court where given; or wherein the judge 
has not juriſdiftion, 
Extrs 


of writings or records, being notes thereof. 


4 
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Extra⸗parochial, Signifies to be out of any pariſh ; and 
where any thing is privileged and exempt from the duties 
of a pariſh. | e | | 

If a place be a reputed: pariſh, and have churchwar- 
dens and m_— of the poor, it is within 43 Eliz. c. 2. 
though in trdth it bg no pariſh; but if it be merely ex- 
traparochial, ** rett cannot ſend to ſuch a place, 
ſo they cannot ſ&d from it; as it is exempt from receiv- 
ing, ſo it hall not have the benefit of removing, for they 
have not prgper perſons to complain; perſons in extra. 
parochial places muſt ſubſiſt on private charity, Wall 
perſons did at Common law before 43 Flix. c. 2. which 
enacts, That every pariſh ſhall keep their own poor; and 
that act does not extend to extraparochial places. Per Holt 
Ch. J. 2 Salt. 487. pl. 48. Trin. 12 V. 3. B. R. In- 
habitants of the Foreft of Dean v. The Pariſh of Linton. 
Sed vide poſt. | | 

By virtue of 13 14 Car. 2. cap. 12. ſed. 21. The 
juſtices. may exerciſe the powers given by 43 Eliz. c. 2. 
and that act, in all extraparochial places containing more 
houſes than one, ſo as to come under the denomination of 
a vill or townſhip. Adjudged by Parker Ch. J. and rot. 
cur. 2 Salk. 486. pl. 44. in Marg. cites 11 Ann. B. R. 
 Stuhe-Lane Inhabitants v. Dolting. N 

The ſtatute of 43 Elix. c. 2. extends to extraparochial 

places, and ſo do all poor acts, auhen ſuch places are 
ewithin the ſame miſchief as other pariſhes, and ſhall be 
ſubject to the controul of the juſtices of peace, and the 

penalty ſor not meeting in the church ſhall never be in- 
flicted on the overſeers of the poor, becauſe the inhabit- 
ants of {ach places have no church to meet in. Moſt of 
the foreſts in England are extraparochial, and ſo is 
Chris. Church in Oxford; but they ought to maintain 


their own poor. 8 Mod. 39. Paſch. 7 Geo. Rufford pa- 


riſh's caſe. | 

Extravagants, Are certain conſtitutions of popes, fo 
called, becauſe they are extra corpus canonicum gratiani, 
froe extra decretorum libros vagantur. Du Cange. 

Extumz, Reliques in churches and tombs, —Cartular. 
Abbat. Glaſfon. MS. f. 15. | 

Exuperare, To overcome; and it ſometimes ſignifies 
to apprehend or take, as, exuperare vivum wel mortuum. 
Leg. Edm. c. 2. | 

Ep, 1n/ula, an iſland: and where the names of places 
end in ey, it denotes them an iſland. As Ramſey, is the 
iſland of Rams; Shefpy, the iſland of Sheep; Herſey, the 
Hland of Harts, &c. 

E perp of hawks. See Jery. | 

Epre, Vide Eire, and Juſtices in Eyre. 


* 


Is a letter wherewith felons, c. are branded and 

1 * marked with an hot iron, on their being admitted 
to the benefit of clergy. See the Stat. 4 H. 7. c. 13. 

Fabzick Lands, Are lands given towards the re- 
building or repairing of cathedral and other churches; 
for in ancient times, almoſt every perſon gave by his 
will, more or leſs, to the fabrick of the cathedral or pa- 
Fiſh church where he lived; and lands thus given were 
called fabrick lands, being ad fabricam reparandum : theſe 
lands are mentioned in the Stat. 12 Car. 2. c. 8. 

Fafta Þrmozum, Feats of arms, juſts, tornaments, 

c. Rex Ricardus in Angliam tran/iens flatuit facta 
armorum, gue vulgo lorneamenta dicuntur ; in Anglia exer- 
ceri, Hiſ. Joh. Brompton, in R. 1. p. 1261. 

Faito, In fact; as where any thing is actually done, 
Wc. See De facto. | h 

Faſtoz, ls a merchant's agent reſiding beyond the ſeas, 
or in any remote parts, conſtituted by letter or power of 
attorney: if the principal give the factor a general com- 
miſſion to act for the beſt, he may do for him as he 
thinks fit; but otherwiſe he may not, Though in com- 
miſſions at this time, it is common to give the factor 
power 1n expreſs words, to diſpoſe of the merchandize, 
and deal therein as if it were his own; by which the 
Factor's actions will be excuſed, though they occaſion loſs 
to his principal, Leg. Mercat. 151. 


: 


A bare commiſſion to a fader to ſell and diſpoſe of 
merchandize, is not a ſufficient power for the factor to 
entruſt any perſon, or to give a further day of payment 

than the day of the ſale of the goods; for in this caſe, 
on the delivery of che one he ought to receive the other: 
and by the general power of doing as if it were his own, 
he may not truſt an unreaſonable time, viz. beyond one 
or three months, c. the uſual time allowed for ghe 
commodities diſpoſed of; if he doth, he ſhall be anſwer- 
able to his principal out of his own eſtate, 1 Bull. 10g. 
7 Fac. 1. B. R. 3 tA 2 | 

If a fador buys goods on account of his principal where 
he is uſed ſo to do, the contract of the factor ſhall oblige 

the principal to a performance of the bargain ; and he is 
the proper perſon to be proſecuted, on non - performance: 
but if the Factor enters into a charter-party of affreight= 
ment with a maſter of a ſhip, the contract obliges him 
only ;-unleſs he lades aboard generally his principal's 
goods, when both the principal and lading become liable 
for the freight and not the factor. Goldſb, 137, 

Goods remitted to a factor ought to be carefully pre- 
ſerved; and he is accountable for all lawful goods which 
ſhall come to his hands; yet if the factor buy goods for 
his principal, and they receive damage after in his poſ- 


bear the loſs ;- and if a fa&er be robbed, he ſhall be diſ- 
charged in account brought againft him by his principal. 

4 Rep. 83, If the factor has orders from his principal 
not to ſell any goods but in ſuch a manner, and he breaks 
thoſe orders, he is liable to the loſs or damage that ſhall 
be received thereby: and where any goods are brought or 
exchanged without orders, it is at the merchant's cur- 
reſy whether he will accept of them, or turn them on his 
fattor's hands. Lex Mercat. 154, 155. ; 

When a Factor has bought, or fold goods purſuant to 
orders, he is immediately to give advice of it to his prin- 
cipal ; leſt the former orders ſhould be contradicted be- 
fore the time of his giving notice, whereby his reputation 
might poſſibly ſuffer : and where a factor has made a con- 
ſiderable profit for his principal, he muſt take due care in 
the diſpoſition of the ſame; for without commiſſion, or 
particular orders, he is anſwerable. bid. A factor ſhall 
ſuffer for not obſerving orders; and no factor acting for 
another man's account in merchandize, can juſtify re- 
ceding from the orders of his principal, though there may 
be a probability of advantage by it: if he make any com- 
poſition with creditors without orders, he ſhall anſwer it 


to his principal. Vid. 


Factors ought to obſerve the contents of all letters from 
their principals, or written to them by their order, A 
merchant is anſwerable in action upon the caſe for the de- 
ceits of his factor, in ſelling goods abroad: and as ſome- 
body muſt be a loſer by ſuch deceit, it is more reaſonable 
that he who employs, and puts confidence in the deceiver, 
ſhould loſe, than a ſtranger. 1 Salk. 289. | 

Factors are liable to the ſtatutes concerning bankrupts. 
5 Geo. 2. c. 30. ect. 39. Factor not to buy cattle on his 
own account. 31 Geo. 2. c. 40. ed. 11. 

It was held by Lee, Ch. J. that though a factor has 
power to ſell, and thereby bind his principal, yet he 
cannot bind or affect the property of the goods by pledg- 
ing them as a ſecurity for his own debt, though there is 
the formality of a bill of parcels and a receipt. Stran. 
1178, Where goods are fold by a factor at bis own 
riſque, the vendee is not anſwerable to the owner. Stran. 
1182. 

But where a factor ſells the goods of his principal, on 
credit, though without mentioning the name of his prin- 
cipal, and the fador becomes bankrupt, before payment, 
the aſlignees ſhall not receive the money, but the princi- 
pal, and he may, before payment to the factor, maintain 
an action againſt the buyer. So determined in ſeveral 
caſes, before Lord Mansfield, at Guildhall, and affirmed 
by the court, on motion, | 

It hath been ruled in equity, that if one employs a 
factor, and entruſts him with the diſpoſal of merchan- 
dize, and the factor receives the money, and dies in- 
debted, to debts of a higher nature, and it appears by 


evidence, that this money was veſted in other goods, and 
remains 


* 


ſeſſion, through no negligence of his, the principal ſhall 4 
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remains unpaid, thoſe goods ſhall be taken as part of the 
merchant's eſtate, and not the factor's; but if the factor 
have the money, it ſhall be looked upon as the faQor's 
eſtate, and muſt firſt anſwer the debts of ſuperior cre- 
ditors, Ce. for as money has no ear-mark, equity can- 
not follow that in behalf of him who employed the factor. 
1 Salk, 166. 

Ya perſon doth employ a factor to ſell goods, who ſells 
them on credit, and before the money is paid dies in- 
debted, more than his aſſets will pay; this money ſhall 
be paid th the principal merchant, and not to the factor's 
adminiſtrator, but thereout muſt be deducted what was 
due for commiſſion: for a factor is in nature only of a 
truſtee for his principal. 2 Fern. 638. 

Faitozage, ls the wages or allowance paid and made 
to a factor by the merchant, The gain of factorage is 
certain, however the ſucceſs proves to the merchant; but 
the commiſſions and allowances vary according to the cuſ- 
toms and diſtance of the country, in the ſeveral places 
where factors are reſident: in the We/i-[ndies, the com- 
miſſion runs at about 8 per cent. but in France and Spain, 
Sc. not above 2 per cent. and in Holland but one and a 
half per cent. Lex Mercat. 155. 

Faftum, A man's own act, fact, or feat, and particu- 
larly uſed in the Civil law, for any thing ſtated and made 
certain. See Fait. — 

Faculty, /facu/tas) As reſtrained from the original 
and active ſenſe, to a particular underſtanding in law, is 
uſed for a privilege granted to a man by favour and in- 
dulgence, to do that which by law he ought not to do. 
And for the granting of tlæſe, there is an eſpecial court 
under the Arcbbiſpop of Canterbury, called the Court of 
the faculties; and the chief officer thereof the Maſter of 
the Faculties; who has power by the Stat. 25 H. 8. cap. 
21. to grant diſpenſations; as to marry perſons without 
the banns firſt aſked, (and every dioceſan may make the 
like grants) to ordain a deacon under age, for a ſon to 


ſucceed the father in bis benefice, one to have two, or 


more benefices incompatible, &c. And in this court are 
regiſtred the certificates of biſhops and noblemen granted 
to their chaplains, to qualify them for pluralities and 
non- reſidence. 4 fl. 337. 


Falling⸗Men, In Aen. Ang. tom. 1. pag. 100. are 
rendered to ſignify vaſſals: but Cowel thinks they rather 


mean pledges or bondſmen; which, by the cuſtoms of the 
Saxons, were faft bound to anſwer for one another's peace- 
able behaviour. See Fefling- men. 

Fag, A knot or excreſcency in cloth; and in this ſenſe 
it is uſed in the ſtatute 4 Ed. 4. cap. 1. The fag-end, 
ſignifies that end of a piece of cloth or linen, where the 
weaver ends his piece, and works up the worſt part of his 
materials. | 

Faggot, A badge wore in the times of popery, by per- 
ſons who had recanted and abjured what the then powers 
adjudged hereſy : thoſe poor wretches that oppoſed the 
doctrine of the arbitrary prieſthood, were condemned not 
only to the penance of carrying a faggot, as an emblem 
of what they had merited, to ſuch an appointed place of 
ſolemnity ; but, for a more durable mark of infamy, they 
were to have the ſign of a faggot embroidered on the ſleeve 
of their upper garment : and if this badge or faggot was 
at any time left off, it was often alledged as the ſign of 
apoſtacy. 

Faida, Malice or deadly feud. Leg. H. 1. c. 88. 

Failure of Becozd, Is when an action is brought 
againſt a man, who alledges in his plea matter of record 
in bar of the action, and avers to prove it by the record; 
but the plaintiff ſaith, Nul tiel record, wiz. denies there is 


any ſuch record: upon which, the defendant hath day 


given him by the court to bring it in; and if he fails to do 
it, then he is ſaid to fail ¶ bis record, and the plaintiff (hall 
have judgment to recover. Terms de Ley. In debt upon 
an eſcape, the plaintiff declared, that he had obtained 
a judgment in an inferior court, upon which the defendant 
was taken, and the ſheriff ſuffered him to eſcape; the de- 
fendant pleaded Nul fiel record, and being at iſſue, the 
record was certified at the day ; by which it appeared that 
there were ſeveral variances in the continuances and pro- 
ceſs; but becauſe the plaint, count, and judgment certi- 
fied, agreed with the plaintiff's declaration, it was held 
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that thoſe variances made no failure of record. Hob, 179. 
2 Nelſ. Abr. 823. | 4 Sh, 
In formedon for the manor. of Tsfield, the defendant 
pleaded in bar a common recovery of the ſaid manor 
againſt the donee in tail, who rephed — record, and 
the defendant having brought in thg-recold, it appeared 
that the recovery was of the manor of eld; and adjudg. 
ed, that this being in a common recoverÞ;, ſhall be no fail. 
ure of record for this ſmall variance, but all he amended 
being the miſpriſion of the clerk. 5 ws 46% And where 
a fine with proclamations was levied, and upon an iſſue of 
Nul tiel record, on which it was brought in at the day, tho? 
the year of the King was left out in the proclamation 
made in one term, as it was expreſſed in the proclamations 
of the other two terms, they were. held to be right, and 
the omiſſion no failure of record. Dyer 234. If a judg- 
ment, Cc. be reverſed for error, Nul tiel record may de 
pleaded. 8 Rep. 142. And where a tenor only, cf a re. 
cord, &c. is brought in, it is a N record. Dyer 


187. 2 Nell. 824. | = 

Faint-Jtition, (Fr. feinte) A feigned action; ſuch that 
although the words of the writ are true, yet for certain 
cauſes the plaintiff hath no title to recover thereby; but 
a falſe action is properly where the words of the writ are 
Falſe. Co. Lit. 361. | 

Faint-Dleader, Is a fraudulent, falſe or colluſory 
manner of pleading to the deceit of a third perſon ; againit 
which, among other things, was made the Stat. 3 Ed. 1. 
cap. 19, 

Fair⸗Pleader, Or not pleading fairly, Cc. See Beau- 
pleader. n 

Fair, (Fr. feire, Lat. zundine) A ſolemn or greater 
ſort of market, granted to any town by privilege, for the 
more ſpeedy and commodious providing of ſuch things as 
the ſubje& needeth; and the utterance of what commodi. 
ties we abound in above our own uſes and occaſions: and 
both our Exgliſß and the French word ſeems to come from 
feriæ, becaule it is incident to a fair that perſons ſhall be 
privileged from being moleſted or arreſted in it, for any 
other debt, or contract than what was contracted in the 
ſame, or at leaſt was promiſed to be paid there. Stat. 
17 Ed. 4. c. 2. And 1 K. 3. c. 6. | 

Herein is to be conſidered, 


T. The right to a fair, and the manner of holding it. 
II. The duty, power, and intereft of the owners of fairs, 


III. How far a ſale in a fair changes the property of @ 


thing therein ſold. 
I. Of the right to a fair, and the manner of holding the 


fame, | 

The firſt inſtitution of fairs and markets ſeems plainly 
to be for the better regulation of trade and commerce, 
and that merchants and traders may be furniſhed with 
ſuch commodities as they want, at a particular mart, 
without that trouble and loſs of time which muſt neceſ- 
ſarily attend travelling about from place to place; and 
therefore as this is a matter of univerſal concern to the 
commonwealth; ſo it hath always been held, that no 
perſon can claim a fair or market, unleſs it be by grant 
from the King, or by preſcription, which ſuppoſes ſuch 
a grant. 2 Infl. 220. 3 Med. 123. 

And therefore, if any perſon ſets up any ſuch fair or 
market, without the King's authority, a quo warran'o 
lies againſt him; and the perſons who frequent ſuch fair, 
Sc. may be puniſhed by fine to the King. 3 Med. 127. 

Alſo it ſeems, that if the King grants a patent for 
holding a fair or market, without a writ of ad quod dam- 
num executed and returned, that the ſame may be repesl- 
ed by ſcire facias ; for though ſuch fairs and markets are 
a benefit to the commonwealth; yet too great a number 
of them may become nuſances to the public, as well a8 
a detriment to thoſe who have more ancient grants. 3 
Lev. 222. 

Fairs are generally kept once or twice in the year; and 
it has been obſerved, that fairs were firſt occaſioned by 
the reſort of people to the feaſt of dedication, and there - 
fore in moſt places the fairs, by old cuſtom, are on the 
ſame day with the wake or feſtival of that ſaint to whom 


the church was dedicated; and for the ſame reaſon me 
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1 the churchyard, gtill by authority reſtrained. 2 If. 
22 Blount, ,The court of Piepowder is incident to 
every fair, Cc by the Stat. 2 Ed. 3. cap. 1g. Fairs 


are noc to be kept longer than they ought by the lords 


thereof, og pain af their being ſeiſed into the King's 
hands, until ſuch lords have paid a fine for the offence ; 
and proclamation is to be made how long fairs are to con- 
tinue: alſo no merchant ſhall ſell any goods or merchan- 
diſeat a fair after the time of the fair is ended, under the 
penalty of forfeitipg double the value of the goods ſold, 
one fourth part thereof to the proſecutor, and the reſt to 
the King. 5 Ed. 3. c. 5. Any citizen of London may 
carryhis goods or merchandiſe to any fair or market in 
England at his pleaſure. See 3 Hen. 7. c. 9. 

it ſeems clearly agreed, that if a perſon hath a right 
to a fair or market, and another erects a fair or market 
ſo near his, that it becomes a nuſance to his fair, We. 
that for this detriment and injury done to him, an action 
on the caſe lies; for it is implied in the King's grant, 
that it ſhould be no prejudice to another. 2 Rol. Aör. 
140. | | 

Alſo, although the new market be held on a different 
day, yet an action on the caſe lies; for this, by fore- 
ſtalling the ancient market, may be a greater injury to 
the owner, than if held on the ſame day with his, 2 
Caund. 172. 1 Mod. 69. | 

If a man hath a fair or market, and a ſtranger dif- 
turbs thoſe who are coming to buy or ſell there, by 
which he loſes his toll, or receives ſome prejudice in the 

rofits ariſing from his fair, fc, an action on the caſe 

Fies. 1 Rol. Abr. 106. 2 Vent. 26, 28. So if upon a 
fale in a fair a ſtranger diſturbs the lord in taking the 
toll, an action upon the caſe lies for this. 1 Rol. Abr. 
1 | Liars 

The King is the ſole judge where fairs and markets 
ought to be kept; and therefore it is ſaid, that if he 
grants a market to be kept in ſuch a place, which hap- 
pens not to be convenient for the country, yet the ſub- 
Jets can go to no other; and if they do, the owner of 
the ſoil where they meet is liable to an action at the ſuit 


of the grantee of the market. 3 Md. 123. But if no 


place be limited for keeping a fair by the King's grant, 
the gtantees may keep it where they pleaſe, or rather 
where they can moſt conveniently; and if it be ſo limit- 
ed, they may keep it in what part of ſuch place they 
will. 3 Mod. 108. 

By the 13 Ed. 1. fl. 2. c. 6. No fairs or markets ſhall 
be kept in church- yards. | | 

At what time fairs are to be held, ſee 27 H. 6. c. 5. 
& i Car. 1, c. 1. 29 Car. 2. c. 7. As alſo 11 & 12 
. z. c. 21. & 9 Am. c. 23. 5 e 


II. Of the duty, power, and interefl of the owners of + 


fairs. Sg 
| Owners and governors of fairs are to take care that 
every thing be ſold according to juſt weight and meaſure, 


who for that and other purpoſes may appoint a clerk of 


the fair or market, who is to mark and allow all ſuch 
weights, and for his duty herein can only take his rea- 
ſonable and juſt fees. See 4 inf. 274. Moor 523. 1 
Salk. 327. F | | 
Fairs and markets are ſach franchiſe$as may be for- 
feited, as if the owners of them hold them contrary to 


their charter, as by continuing them a longer time than 


i Fait, adm) 1s, in law ſignification, a deed or writ- 
For lawfully executed to bind the parties thereto. Vat 
Deed. | 


the charter admits, by diſuſer, and by extorting fees and 
duties where none are due, or more than are juſtly due. 
2 Inſt, 220. Finch 164. 3 Mad. 108. 56 
As to their 7ntereft, it ariſes chiefly. from tolls. Voll 
payable at a fair or market is a reaſonable ſum of money 
due to the owner of the fair or market, upon ſale of things 


tollable within the fair or market, or for ſtallage, pickage,: | 


or the like. 2 Inf. 222. 2 Jon. 207. 
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patentee can have none, and ſuch Fair or market is counted 
free, Cro. Elix. 558. 2 if. 220. S. P. 2 Lutw, 1336. 
S. P. reſolved. . | P 
Alſo if the King, at the time he grants a fair or mar- 

ket, grants a toll, and the ſame is outrageous and exceſ- 
five,” the grant of the toll is void, and the ſam becomes 
free. 2 Ia. 220. 2 Lutw. 1336. But the King, af- 
ter he grants a fair or market, may grant that the paten- 
tee may have a feaſonable toll; but this muſt be in con- 
ſideration of ſome benefit accruing from it to thoſe who 
trade and merchandiſe in ſuch fair or market. 2 of. 
221. | | 

No toll (hall be paid for any thing brought to the fair 
or market, before the ſame is ſold, unleſs it be by cuſtom 
time out of mind, and upon ſach ſale the toll is to be 
paid by the buyer; and therefore my Lord Coke ſays, that 
a fair or market by preſcription 1s better than one by 
grant. 2 Infl. 221. | 


And by Weftn. i. cap. 31. * Touching them that 


take outrageous toll, contrary to the common cuſtom of 
the realm 1n market towns, it is provided, that if any do 
ſo in the King's town, which is let in fee-farm, the King 
ſhall ſeize into his own hand the franchiſe of the market; 
and if it be another's town, and the ſame be done by the 
lord of the town, the King ſhall do in like manner; ard 
if it be done by a bailiff, or any mean officer, without 
the commandment of his lord, he ſhall reftore to the 
plaintiff as much more, for the outrageous taking, as he 
had of him, if he carried away his toll, and ſhall have 
forty day's impriſonment.” | | 

But where by cuſtom a toll is due upon the ſale of any 
goods in a fair or market, and he who ought to pay it re- 
fuſes, an action on the caſe lies againſt him. 1 Rol. Abr. 
103, 104, 106. according to 3 Lev. 400. toll is guat a 
debt, for which debt, or an aſſumpfit lies. 5 

Some perſons however are exempt from payment of toll, 
and if the King or any of his progenitors have granted to 
any to be diſcharged of toll, either generally, or ſpecially ; 


| this grant is good to diſcharge him of all tolls to the 


King's own fairs or markets, and of the tolls, which, to- 
gether with any fair or market have been granted after 
ſuch grant of diſcharge z but cannot diſcharge tolls for- 
merly due to ſubjects either by grant or preſcription, 2 
HE S377 55 

| 4100 the King himſelf ſhall not pay toll for any of his 
goods; and if any be taken, it is puniſhable within the 
ſtatute Weſim. 1, cap. 31. 2 Inſt. 221. So tenants in 


ancient demeſne are free and quit from all manner of 
tolls in fairs and markets, whether ſuch tenants hold ia 


fee, or life, years, or at will. 2 Izſt. 221. 4 Inſt. 269. 
1 Rol Abr: 321. | | V 

But this privilege does not extend to him who is a 
merchant, and gets his living by buying and ſelling, but 
is annexed to the perſon in reſpe& of the land, and to 
thoſe things which grow and are the produce of the 


land, F. NM. B. 228. 2 Leon. 191. Cro. Eliz. 227. 


2 Inſt. 221. 1 Rol. Abr. 321-2. | 
Owners of fairs and 'markets are to appoint toll-takers 
or book-keepers, on pain of 40s. and they ſhall enter and 


give account of horſes ſold, c. 2& 3P.&M. e. 7. 


and 31 Elia. e, 14. 
. 


III. How far a ale in a fair thaxges the property of 4 


thing therein ſold. | See under title Marker. 


Fait enrolle, (Fr.) Is a deed of bargain and ſale, c. 


and forging the inrollment of it is a great miſdemeanor, 


but not forgery within the Stat. 5 Blix. 1 Keb. 568. 


Faitours, (Fr.) In the ſtatute 7 R. 2. cap. 5. is uſed 


for evil doers; and may be interpreted idle livers, from 
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But this is not incident to a fair or market without | /a;rard; | ki 7 

ſpecial grant; for where it is eee ſuch a fair or 1 1 — e 21. A plobg 

market is accounted a free fair or market. 2 Jul. 220. | tute it ſeems to be ſynonimous with vagabonds. Terms de 

Cro. Flix. 559. ; | Ley. * | bs 
Toll is a matter of private benefit to the owner of the Falang, A jacket or cloſe coat. "Bhd 

Fair or market, and not incident to them; therefore if Falcatura, One day's mowing of craſs} a cuſtom 

the King grants a fair or market, and grants no toll, the. ſervice to the lord by his inferior tenants : Falcata tld 


Ko : + Y the 


the oraſs freſh mowed, and laid in ſwathes ; and l- 
cator the ſervile tenant performing the labour. Kennt 


G | * 
Falco, A faulcon. 


ſecipitres O falcones gentiles & ſpuarios, Ce. 
Pat. 14 Joh. 


Falda, A ſheepfold. | 
& cubantes in p opria falda, &c, Rot. Chart. 6 Hen. 3. 


*. 6. 
Faldage, ( Vallagium) Is a privilege which ſeveral lords 


antiently reſerved to themſelves, of ſetting up folds for ſheep 
in any fields within their manors, for the better manu- 
france of the ſame; and this was uſually done not only 
with their own but their tenant's ſheep, which they call 
ſeda falde, This faldage is termed in ſome places a 
Feld courſe; and in old charters Faldſoca, i. e. libertas faldæ, 
er faldagii. | 
Faldzcurſus, A ſheep walk, or feed for ſheep, 2 
Feat. Rep. 130. | a 
Faldfey, Fald⸗ Fee, A fee or rent paid by ſome 
cultomary tenants for liberty to fold their ſheep upon their 
own End. | 


| Faldiſtoz, (Sax.) The bighelt ſeat of a biſhop, in- 


cloted round with a lettice. Copel. | | 
Faldwozth, A perſon of age, that he may be reckoned 
of ſome decennarv. Da Fre/ne. | 
Falerz, (Lat phaler@) The tackle and furniture of a 
cart Or wain. on. Ang. tom, 2. f. 250. 
Faleſta, A great rock, bank or hill by the ſea fide. 
Domejd. 's | 
Fallow⸗Land, Vide Varrectum & Terra Warreaa. 
Fallum, Is a fort of land, as appears by the Mona/ticon 
Angiicanum. De duobus acris & wiginti fallis in, &c, 
Mon. tom. 2 425. 5 
Falmotum, or falimere, The ſame with fellemote. 
Faiſe Idtion, If brought againſt one, whereby he is caſt 
into priſon, and dies pending the ſoit, the law giveth no 
remedy in this caſe, becauſe the truth 1 of the 
matter cannot appear before its tried: and if the plaintiff 
be barred or nooſuited, at Common law, regulatly all the 
puniſhment is amercement. 7ea#. Cent, 161. See Faint- 
AXioa. But if one commence a bailable action againſt 
another and hold him to bail thereon, either without a 
_ reaſonable cauſe, or for ſomething conſiderable, more than 
what is bona fide due, an action upon the coſe will lie for 


the vexation and i. 


Falſe Claim, By the foreſt laws, is where a man 
claims more than is his due, and is amerced and puniſhed 
for the ſame, A perſon had a grant by charter of the tenth 
of all the veniſon in the föreſt of Lancafler, via. In carne 
tantum ſed non in corio; and becauſe he made a fal/e claim, 
by alledging that be ought to have the tenth of all veniſon 
within the foreſt, as well in carne, as in corio, therefore 
he was in miſericardia de decima wenationis ſue in corio non 
percipiendo. Manwood, cap. 25. num. 3. 3 

Falſe Fozm, In proceedings at law, is aided by a 
verdict; though not where there is want of certainty, &c, 
i K:6. 73 * 876. F 

Falſe Jmpzifonment, (Fal/ur impriſanamentum] Is a 
treſpaſs committed againſt a perſon, by arreſting and im- 
priſoning him without juſt cauſe, contrary to law; or where. 
a man is unlawfully detained without legal proceſs; and it 
is allo uſed for a writ which is brought for this treſpaſs, 
If a perſon be any way unlawfully detained, it is fa//e in- 
pri/onment ; and conſiderable damages are recoverable in 
theſe ations, Co. Lit. 124, The law fayours liberty, 
and the freedom of a man from impriſonment, ſo that 

falſe impriſanment is a great offence ; and lawful impri- 
ſon ment is ſo far pitied, that by ſeveral ſtatutes, as well as 
by the Common law, defaults are ſaved on that account. 
Hod Infl. 16. | 
The King cannot give any power to impriſon, where 
im priſonment may not be awarged by the Common law, 
2 Bro uu. 18, And if a perſon is impriſoned on any by- 
lay of a corporation, c. it is fal/e impriſonment ; be- 
cauſe a by-law to impriſon is againſt Magna Charta, quod 
rullus liber homo impriſcnetur, fc, 5 Rep. 64. lt is the 
ſam; of a cuſtom to impriſon perſons; but it is incident 


King Jobs, in the 14th year of 
his reign, granted to Owen Fitz David, and athers, omnes 


Et uod oves fiat levantes 


% 


Fi AL 7 


If a juſtice of peace, It. mei 8 perſon without ; 
cauſe, it is fal/e impriſtiiment ; and a conſtable cannot 5 


priſon a man at his pleaſure, to compel him to do any 


thing required by law: but is to carry him before a juf. 
tice, Ibid. 1 Leon. 327. Where any juſtice ſends for 
a man, and commits him to gaol without any examina. 
tion, the party may have action of |fal/e impriſonment 
againſt him; and if a juſtice of peace ſends a general 
warrant to arreſt a perſon, and ſay not for what; action 


Jac. B. R. 

In falſe impriſonment brought againſt an officer of an 
idferior court, if he juſtify an arreſt by virtue of their 
warrant, he mult intitle the court to juriſdiction, or the 
action lies againſt him. Marſh, pl. 195. If erroneous 
proceſs iſſues out of a court that hath juriſdiction of the 
matter, and the bailiff or officer executes it, whereby the 
party is impriſoned, the officer ſhall be excuſed in action 
of falſe impriſonment : but if the court out of which the 
proceſs iſſues hath no cognizance of the cauſe, it is 
otherwiſe ; for in ſuch caſe the whole proceedings are co- 
ram non judice, and the officer will not be excuſed, 10 
Rep. 75- | 

An cer hath a warrant upon a cafias ad ſatisfaciend, 
againſt an earl, or counteſs, &c. who are privileged in 
their perſons, and he arrells them; it is ſaid action of 
Falſe impriſanment will not lie againſt the officer, becauſe 
| be is not ta examine the judicial act of the court, but to 
| obey, 6 Rep. 56. 10 Rep. 75. 

If an arreſt. is made by one who is no legal officer, 
it is fal/e impriſonment, for which action lies, Co, Lit. 
69. An action of fal/e inpriſenment lies againſt a 
bailiff for arreſting a perſon without warrant, though 
| he afterwards receives a warrant : and ſo it is if he ar- 

reſt one after the return of the writ 1s paſt; for it is then 
without writ. 2 Ia 53. If a ſheriff or any of his bai- 
lis arreſts a man out of his county, Cc. or after the 
ſheriff is diſcharged of his office; or a perfon arreſts one 
on a juſtice's warrant after his commiſſion is determined, 
Fe. it will be fal/e impriſonment. Dyer 41. And if the 
ſherif, after he bath arreſted a man lawfully, when a legal 
diſcharge comes to him, as a /uper/edeas, or the like, do 
not then diſcharge the party, he may be ſued in this action. 
2 R. 1. 12. Fitzh. 25 3. 

In caſe the plaintiff in a ſuit brings an unlawful war- 
rant to a ſheriff, and ſhews him the defendant, requiring 
him to make the arreſt; or if he bring a good warrant 
and direct the ſheriff to a wrong man, &c, for this the 
action of fa//e impriſonment will lie againſt both, Bru, 
Treſp. 99, 307. Faux Impr. 19. 1 Brownl, 211. If a 
warrant be granted to arreſt, or apprehend a perſon, where 
there are ſeveral of the name, and the bailiff or other 
officer arreſts a wrong perſon, he is liable to action of fel/e 
impriſonment; and he is to take notice of the right party 
at his peril. Dygr 244. Moor 457. | 
A man arreſted on a Sunday may bring his action of 
falſe impriſonment ; but one has been refuſed to be releaſed 
in ſuch a caſe. 5 Mod. 95. If a bailiff demand more 
than his juſt fees, when offered him, and keep a perſon 
in cuſtody thereupon, it is ful/e impriſonment and puniſh- 
able: and if a ſheriff, or gaoler, keeps a priſoner in 
gaol, after his acquitta], for 40 thing except for fees, it 
is unlawful impfiſonment. 2 Inf. 482. Mood 16. 

a man falſly impriſons 4. B. and the gaoler detains him 
till he pays ſo much money, he ſhall have action of fal/e 
impriſonment; and taking ſo much money from him againſt 
ſuch perſon. Mod. Caf. 179. _ 
Unlawful or fal/e impriſorment is ſometimes called dure/s 
of impriſonment, where one is wrongfully impriſoned till 
he ſeals a bond, c. 2 Iaſt. 482. : : 
An impriſonment will be unlawful, and give this 
action, altho' the cauſe be good, when he that makes 
it doth the ſame without any colour of authority; or if 
he has a colour, yet no good authority, from the court, 
Se. or where a. court or officer hath power, but do not 
well make it out; or when the authority is well made 
forth, and not rightly purſued and executed. 4 Reh. 
64. 8 Rep. 67. Dyer 242. And all perſons male or 


female, that have a hand in a wrong impriſonment, ſhall 


to a cour: of record to impriſon. 2 Nel; Abr. 827. 


| be ſued in action of fa/{e impriſonment ;- and the party 


grieved 


4 


lies againſt him, but not againſt the officer. Mich. g 


3 
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3 


grieved may ſue any one of chow for it, 
Bre. Treſp. 113, 256. 


A man under arreſt, or in ſtocks, eee. is ſaid to be in | 


priſon: And in a common arreſt, where lawful, the offi- 
cer may make any place his priſon, becauſe the writ 


commands that Habeas Corpus ejuus coram, Ic. a; 


Wim. which is a general authority. 1 Salk. 401. 
It is not in every caſe where a man is wrongfully im- 


riſoned, that an action vi et armis, for falſe impriſon- 


ment will lie, but in ſome caſes, it muſt be an action on 


the caſe, as where a warrant iſſues againſt a man, without 
legal cauſe, and he is, under colour of that authority, 
wrongfully impriſoned, as there was colour of authority, 


the action muſt be ca/e, and not treſpaſs. vi et armit, and 


ſo in ſimilar caſes. | . 
In criminal caſes, where a man is falſly impriſoned, 
he may bring a Habeas Corpus, and upon return of the 


_ writ, ſetting forth the cauſe of the commitment, if it 


appears to be againſt law, he ſhall be diſcharged ; or he 
may be bailed, if it be doubtful, &c. 4 ft. 182. 
See Arre/t, Impriſonment. | 15 

Falſe Judgment, ( Falſum Judicium) Is a writ that 
lieth where fa//e judgment is given in the county-court, 
court baron, or other courts not of record. F. N. B, 17, 
18. This writ may be brought on a judgment in a plea, 
real or perſonal: and for errors in the proceedings of in- 
ferior courts; or where they proceed without having juriſ- 
diction, writ of fal/e judgment lieth : though the plaintiff 
aſſign errors in a writ of fal/e judgment, he ſhall not ſay, 
In hoc erratum eſt, Oc. but unde gueritur di verſimodo fibi 
falſum judicium fatum fuifſe judicium in hoc, &c, Moor 
73. 2 Nelſ. Abr. 829. If a writ of fal/e judgment abate 


for any fault in the writ, the plaintiff ſhall not have Scire 


Facias ad audiend. errores, upon the record certified, be- 


cauſe it comes without an original: but if the plaintiff. 


dies, and fal/e judgment is given in the inferior court, his 
heir ſhall have a Sci. fac. ad audiend. error, againſt him 
who recovered upon that record which is removed into 
C. B. And where the plaintiff in a writ of fa//e judg- 
ment is nonſuit, it was formerly a queſtion, whether the 
other party ſhall ſue execution upon this record ſo re- 
moved againſt the plaintiff, without ſuing out a Scire 
facias; but it has been adjudged, that he uh do it. 
Hil. 23 Hen. 6. New Nat. Br. 39. | | 558 
When a reeord is removed into C. P. by writ of falſe 
judgment, if the party alledges variance between the re- 
cord removed, and that on which judgment was given, 
the trial ſhall be by thoſe- who were preſent in courc 
when the record was made up. 2 Latw. 957. Stat. 1 
Ed. 3. c. 4. A man ſhall not have a writ of fal/e judg- 
ment but in a court where there are ſuitors; for if there 
be no ſuitors, there the record cannot be certified -by | 
them. New Nat. Br. 40. Where fal/e judgment is given 
on a writ of ju/ticies, directed to the ſhefiff, the party 
grieved ſhall have a faux" judgment; although the judg- 
ment be for debt, or treſpaſs above the ſum of 405.  {b:9. 
Where a record of a judgment in the county-conrt was 
vicious, and the judgment reverſed in C. B. the ſuitors 
were ordeted to be amerced a mark, and the county 
clerk fined 5 J. And if a plaintiff in an inferior court 
declare for more than 40 3. Judgment ſhall! be reverſed 


under that ſum, coſts may make it amount to more! 1 
Med. 249. 2 Med. 102, 206. | 7657 


Upon fal/e judgment before bailiffs, or others who hold 


Co. Lit. 57. F 
* a 


dy writ ef falſe judgment: but where damages are laid 


plea by preſcription, in every ſum in debt by bill before 


them, a party ſhall not have a writ of falſe judgment ;' but 
a writ of error thereupon. M. 4 E. 4. For defaults of 
tenants for life, in writs of right, c. Faux judgment 
lies by him in reverſion: and this writ may be brought 
againſt a ſtranger to the judgment, if he be tenant of the 
land. A judgment ſhall be intended good till reverſed 
by writ of falſe judgment, &c. See Accedas ad Curiam, 
and Attaint. | 1 1 
Falle Latin, Before the late ſtatute for turning law 
proceedings into Engliſh, if a Latin word was fignificant 
though not good Latin, yet an indiftment, declaration, 
or fine, ſhould not be made void by it: but if the word 
was not Latin, nor allowed by the law, and it were in a 


I 


| 


the time is not material upon evidence. 


. 


material point, it wade the whole vicious, 5 Rep. 121. 


2 Net, $30. Vide Latin Th 
. Falſe News, Spreading fal#news, to make diſcord 
bezween the King and nobility, gr concerning any great 
man of the realm; is puniſhed by common law, with fine 
and impriſonment,” which is confirmed by ſtatutes Wefm. 
1. 3 Ed. 1. c. 34. 2 Ric. 2. flat. 1. c. . And 12 
Ric. 2. c. 11. See 2 Inft. 226, 3 Is. 198. 
Falſe Oath, See Perjury. 5 
Falſe Plea, In præcipe quod reddat againſt two, if 


"the one comes and takes the intire tenancy upon him, 


upon which they are at iſſue, and it is found againſt the 
tenant, by this he ſhall loſe his moiety ; for it is found 
againſt the tenant for his part, becauſe it is tried per 
pais upon iſſue ; contra, of plea to the writ by demurrer. 
Note the difference, Br. Peremptory, pl. 73. cites 8 Ed. 
3. 17. | | 

Plaintiff in a ſuit in Chancery againſf an executor, 
ſhall have the ſame advantage thereof, as if che ſame 
plea were found falſe by verdict at law; and ſhall have 


all the ſame conſequences here, as follow on a falſe plea 
at law to all intents. 


Mich. 26 Car. 2. 
201. Parker v. Dee. See Plea. 
| Falſe Pzophecy. See Prophecy. 
Falſe Return, On a falſe return by a mayor, c. 
to a mandamus, or by a ſheriff, c. to a writ, a ſpecial 
og on the caſe will lie, See Black. Com. 3 V. 111, 
163. 9.4 
_ Falſe tokens, As where perſons get money or goods 


2 Chanc. Caſes 


into their hands, by forged letters, or other counterfeit 


means, is puniſhable by impriſonment, &c, by Stat. 33 
H. 8 c. 1. See Cheats and Counterfeits, 

Falſe Uerdift, A writ of attaint lieth, to inquire 
whether a jury of twelve men have given a falſe verdict; 
that ſo the judgment following thereupon may be reverſed. 
It is allowed in almoſt every action except in a writ of 
right, See ſtatutes 1 Ed. 3. c. 6. 5 Ed. 3. c. 7. 28 
Ed. 3. c. 8. 34 Ed. 3. c. 7. 9 Ric. 2. c. 3. Black. 
Com. 3 V. 403. Quære, If it would not lie on a ver- 
dict, upon an information, as the defendant hath only 
the benefit of one jury? conſequently, is found guilty 
only by one jur. 5 

Fallify, Seems to ſignify as much as to prove a thing 
to be falſe. Perk. 383. 

» Fallifying a Recozd, A perſon that purchaſes land 
of another, who is afterwards outlawed of felony, &c. 
may fal/ify the record, not only as to the time wherein the 
felony is ſuppoted to have been committed, but alſo as 
to the point of the offence -» but where a man is found 
guilty by verdict, a purchaſer cannot fa/{fy as to the of- 
fence ; though' he may for the time, where the party is 
found guilty generally in the indictment, &c. becauſe 
2 Haut. P. C. 
456. And any judgment given by perſons who had no 
good commiſſion to proceed againſt the perſon condemned, 
may be falſiſied by ſhewing the ſpecial matter, without 
writ of error. Bid. Alſo where a man is attainted of 
treaſon or felony, if he be afterwards pardoned by parlia- 


ment, the attainder may be fa/ffed, by him or his heir, 


without plea. ' Ilid. | 75. 88 

Falũitping a Recovery, Iſſue in tail may 70g 4 re- 
cevery ſuffered by tenants for life, &c. And it has been 
held, that a perſon may ali à recovery had by the iſſue 


in tail, where an eſtate tail is before bound by a fine. 
2 Nelſi Abr. 831. But where there is tenant for life, 


remainder in tail, and reverſion in fee, tenant for life 
ſuffers a common recovery, in which he in remainder is 
vouched, and the uſes declared to him, who had the re- 


mainder in tail; adjudged, that by the recovery all re- 


mainders and reverſions are barred, and that they could 


not fag this recovery. 10 Rep. 43. | 
He in reverfioa ſuffered a common recovery, and de- 


clared the uſes; his heir ſhall nor fJalffy it by pleading : 


that his father had nothing” at the time of the recovery, 
becauſe he is eſtopped to ſayhe is not tenant to the pre- 
eipe. Godb. 189. An, infarit brought an aſſiſe in B. R. 
Pending which actibu the tenant bwught an aſſiſe againſt 
the infant in C. B for the ſame Nase and had judgment 


by default, which h#pleaded in bar to the aſſiſe brought 
x * 
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by the iofantz who ſet forth all this matter in bis repl;- 
cation, and that the demandant at the time of the ſecond 
w:it brought was tenant of the land, and prayed that he 


might aii this reedbery; and it was held that he might, 
decsuſe he could not have writ of error, or atzaint.. 


Godb. 271. Ce. Elia. 284. It has been determined, 
that a recovery is not fo firm, but it may be fa/ffied in 
point of recovery of the thing itſelf, berween the ſame 
parties. IId. | J : 

Falſfifying a Uerdift. Where in any real action, 
there is a veraict againſt tenant in tail, the iſſue can never 
falſify ſuch verdiR in the point directly tried; but only 
in a ſpecizl manner, as by ſaying that ſome evidence was 
omitted, &c. 2 Ld. Raym. 1050, 

Faltonarius, A forger. Et quod Falſonarios 
Chartam, Ec. detegent. Hoveden 424. 

Falſo returno Bzevium, Is a writ that lieth againſt 
the ſheriff who hath execution of proceſs, for fal/e return- 
ing of writs. Reg. Jud 43. ; 

Familia, Signifies all the ſervants belonging to a par- 
ticular matter; but in another ſenſe it is taken for a por- 
tion of land, ſufficient to maintain one family: It is 
ſometimes mentioned by our writers to be a Hide of Jand, 
which is alſo called a Manſe; and ſometimes Carucata or 
a plough-land. Blount. | 

Fanaticks, Are perſons pretending to be inſpired, and 
being a genetel name for Puaters, Anabaptifts, and all 
other ſectaries and factious arflenters from the church of 
Enzland. Stat. 13 Car. 2. cap. 6. 

Fanatio, / Merfis Fanationis ) Is the fawning ſeaſon or 
fence-months in forefis. Kennet's Gloſſ. 

Farandinen, (Sax. ) A traveller or merchant ſtranger, 
to whom by the laws of Scotland juſtice ought to be done 
with all expedition, that his buſineſs or journey be not 
hindered, Steve, c. 104. 


Fardel of Land, (Far delle Terre) Is generally ac- 


counted the fourth part of a Tard- Land; but according to 
Ny, (in his Compleat Law yer, p. 57.) It is an eighth part 
only, for there he ſays that two fardels of land make a 
nook,” and four nooks 2 yard-land. * 

Farding⸗ deal, / Quadrantata terre) Is the fourth part 
of an acre: and befides guadrantata terre, we read of 
obolata, denariata, ſolidata, and librata terre, which pro- 
bably ariſe in proportion of quantity from the farding- 
deal, as an half penny, penny, ſhilling, or pound in mo- 
ney, riſe in value; and then muſt obolara be half an acre, 
denariata an acre, ſelidata twelve acres, and Iibrata terre 
twelve fcore acres of land: but ſome hold ot to be 
but half a perch, and denariata a perch; and I find vr- 

inti libratas terre wel redditus, Reg. Orig. 94, 248. 
whereby it ſeems that /ibrata terre is fo much as yields 
201. fer annum. F. N. B. 87. Spelm. Gloſſ. 

Fare, Sax.) A voyage or paſſage by water; but 
more commonly the money paid fo- ſuch paſſage, in 
which ſenſe we now uſe it. 3 P. & M, cap. 16. So 
for what we pay an hackney or ſtage coachman for our 
carriage. ; 

Farinagium, Toll of meal or flour. E guod de 
catero molendinarius non capiat Farinagium, Ce. Ordin. 
Inſul. de Jerſey 17 Edw. 2. | 


Farleu, Is money paid by tenants in the weſt of Eg - 


land in lien of a heriot: and in ſome manors in Devon- 
Hire, farieu is diſtinguiſned to be the beſt goods; as 
beriet is the beli beaſt, payable at the death of a tenant. 
Comwel. 

Farlingarii, Are whoremongers and adulterers. 
Saxon. | | | 

Farm, or Ferm, (Lat. Frma, from the Sax. feorum, 
i. e. Food, and feormain to feed or yield victuals) fignifies 
a large meſſuage and land, taken by leaſe under a certain 
yearly rent, payable by the tenant; and in former days, 
about the time of William the Firſt, called the Conqueror, 
theſe rents were reſerved to the lords in victuals and other 
receſlaries ariſing from the land; but afterwards in the 
reign of King Hen, 1. were altered and converted into 
money. Terms de Ley. A farm is moſt properly the chief 
meiſu-ge in a village; and it is a collective word, confift- 
ing ot divers things, gathered into One, as a meſſuage, 
land, .meadow, paflure, wood, common, &c. Locare ad 


firmam is ſometimes taken for as müch as to let or ſet to | 


* 


* 


AY 


— 


-— ad 
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farm ; and the tesſomof it may be in reſpeQ of the frm 
or ſure hold the tetignts thereof have above tenants a 
will. A farm in Lancaſbire is called Fern- holt; in the 
north a Tack, and in E a Vite: And ferm is taken in 
various ways. Plowd. 19 
Farmer; ls he that tenants a/Farm, or is leſſee thereof. 
Terms de Ley, And it is ſaid generally every leſſee for life 
or years, although it be bur of a ſmall houſe and lang, 
is called Farmer, as he is that occupieth the farm: 2; 
this word implies no myſtery, except it be that of huf. 
bandry, huſbandman, is the proper addition of a farmer, 
2 Hawk. 188. By ſtatute, no parſon or ſpiritual perſon 
may take farms or leaſes of land, on pain of forfeiting 
10 J. per month, &c, 21 Hen. 8. c. 13. And no perſon 
whatſoever ſhall take above two farms together, and they 
to be in the ſame pariſh, under the penalty of 37. 49, 
a week. 25 H. 8. c. 13. 32 H.8. c. 28. / 4. | 
Farthing, Was the fourth part of a Saxen penny, as 
it is now of the Eng/ifp penny. | | 
Farthing of Gold, (Aua, fourth thing) A coin uſed 
in ancient times, containing in value the fourth part of a 
Meble. It is mentioned in the ſtat. 9 H. 5. cap. 7. where 
it is ordained, that there ſhall be good and juſt weight of 
the N:ble, Holf Noble, and Farthbing of Gold, &c. 
Farthing of Land, Seems to differ from Fartbiag- 
deal; for it is a large quantity of land: in a ſurvey book 
of the manor of Ve Slapton in Com. Devon is entered 
thus: 4. B. holds fix farihings of land at 1261. pur 
annum. | 
Farundel of land, the ſame with farding- deal. 
Faſius, (Fr. Fai/zau) A faggot of wood, Mod. Ang. 
tom. 2. p. 238. | | 
Faſt⸗Daps, Are days of faſtiag and humiliation, ap- 
pointed to be obſerved by publick authority. There are 
fxed days of faſting injoined by our church, at certain 
times 1n the year, mentioned in ancient ſtatutes, particu- 
larly the 2 & 3 Fd. 6. c. 19. and 5 El. c. 5. And by 
12 Car. 2. c. 14. the zoth of January is ordained to be a 
day of faſting and repentance, for the murder of King 
Charles I. Other days of faſting which are not fixed, are 
occafionally appointed by the King's Proclamation. Tho' 
abſtinence from eating of fleſh is required on thoſe days, 
by our laws; it is made penal to affirm that any forbear- 
ing of fleſh, is neceſſary to ſalvation, 1 Hawh. P. C. 8. 
See Embring Days. © eB 6b 4 
Faſtermans, Among the Saxons were pledges. Leg. 
Ed. Confefſ. cap. 38. Vide Feflingmen. | 
Fat, or ate, Is a large wooden veſſel uſed by malt- 
ſters and brewers, for meaſuring of malt with expedition, 
containing eight buſhels or a quarter. Stat. 1 H. 5. c. 10. 
and 11 H. 6. c. 8. It is alſo a leaden veſſel or pan, made 
uſe of by brewers to run their wort into, and by others for 
the making of ſalt at Droirwich in the county of Mor- 
cefler, | $4 x 


Fatua mulier, A 


5. 


whore, Cum quadam fatua muliere 
nudus in lecbo cum nuda extitit deprebenſus. Du Freſne. 
Fauſetum, A faucet, muſical pipe or flute. ——Orga- 
num & decentum fauſetum in divino officio omnibus neftris, 
Oc. interdicimus. +; | 
Fautozs, Are favourers or ſupporters of others; abet- 
tors of crimes, c. 4 | 
Feat, The tenants by knight ſervice did ſwear to 
their lords to be Fza/ and lial, i. e. to be faithful and yal. 
Spel. de Parliament 59. 1 50 
Fealty, ( Fidelitas Fr. Feaulte, i. e. Fides Signifies 
an oath taken at the admittance of every tenant, to be 
true to the lord of whom he holds his land: and he that 
holds lands by the oath of fealty, has it in the freeſt man- 
ner; becauſe all perſons that have fee, hold per fidem and 
fiduciam, that is, by fealty at leaſt. Smith de Repub. 
Ang. lib, 3. c. 8. This fealty, which is uſed in other 
nations, as well as England, at the firſt creation of it 
bound the tenant to fide/ity ; the breach whereof was the 
loſs of his fee. a 
It is uſually mentioned with homage, but differs from it; 
being an obligation permanent, which binds for ever: 
and theſe differ in the manner of the ſolemnity, for the 
oath of homage is taken by the tenant kneeling; but that 
of fealty is taken ſtandivg, and includes the fix following 


things, viz. 
I, Incolumt, 
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/ . | | 
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| fed, bath jor per peluum es utile domittant, yet he owes 4 | 
a a duty for it, and therefore it is mot fmply hie own} ö 
| and" be that can ſay moſt of his eſtate, faith thös: / 
an ad of this or that land or tenement; in my remdfy a 
/ fee; /eifitus inde in dominico meo ut de feodo,. which is 
as much 25 if he bad ſaid, it "is my demain or pre per 
any good, and not make that im poſſible to be done, which | land to me and my beirs for ever; but yet T held it in 
as. before in his power to do: all which is compriſed in nature of a benefit of and from another. Canb. 9 
. Hen. 1. c. 5. F 8 a DOIBVT | Fl BJ. f.. bp Bag a 
Fealty has likewiſe been divided into general and pecial; By this doctrine is to be underſtood that every man x 
general, to be performed by every ſubject to his prince; | in ſociety, holds his eſtate, ſubject to the laws of that ſocte- 1 
and /pecial, required only of ſuch as in reſpect of their ty, and muſt hold it of the community, as what be poſt ' 
| fee, are tied by oaths to their lords. Grand Cuffum. Nor- ſeſſes is ſuppoſed to have been taken out of the comment i 
mand. Fealty ſpecial is with us performed either by:freemen, | ſtock. When he neglects to futhl the duties of ſoclety⸗ 1 
or by villeins. The particulars of the oath of fealty, as it is he forfeits to the community, the eſtate he hath received. iq 
uſed by the Feudifts, is well expreſſed by Zaſius, in his | The King is the truſtee for that community. He; as 9 
Trafat. de Fendis, Part 7. Numb. 15, 16. which is | ſuch, is the ſuperior lord: and in that ſenſe every one 9 
worthy comparing with the uſual oath taken here in | may be ſaid to hold mediately, or immediately of the if 
England. | | Is King- This is what the editor CJ. M.) conceives is 1 
By fat. 17 Ed. 2. fl. 2. the form of this oath is ap- meant by the doctrine in queſtion. | ITE LP I 
pointed, and as now obſerved, it runs as follows, «iz. | All that write de feudis, hold that fradatariat bath J 
J A. B. wilt be to you my lord C. true and faithful, and | not an entire property in his fee: and as fe#'cannor be A 
bear to you fealty and faith for tbe lands and tenements | without fealty, ſworn to a ſaperior, the lands of th& 9 
aubich I hold of you: and I will truly do and perform the | crown are not properly fee ; for no man may grant that 3 
cuſtoms and ſervices that I ought to do to you. So help me | our King or crown oweth fealty to any ſuperior on * 
Go. The oath is adminiſtred by the lord or his ſteward; | earth, | i gs 07 4 
the tenant holding his right hand upon the book, and re- The word fee is ſometimes uſed for the compaſs or cif- 8 
peating after the lord, &c. the words of the oath; a cuit of a lordſhip or manor, as we ay the lord of the fee; b 
then kiſſing the book. Terms de Ley | Se. as well as the particular eſtate of the tenant: and 6 
This oath is in ſome manors neglected; but in copy- | alſo for a perpetual right incorpoteal ; as to have the keep-" 1 
hold manors, where courts are kept, and copyhold eſtates | ing of priſons, Ic. in fee. Brat. Lib. 2. c. 5. Old 1 
granted, it is generally uſed: leſſees for life or years, | Nat. Br. 41. And when a rent or annuity is granted to 1 
ought to do fea/ty to their lords, for the lands they hold; | one and his heirs, it is a fee perſonal. Co. Lit. 1, 2. Per 8 
and there can be no tenure without ſome ſervice. Wood's | is commonly divided into fee ab/olute, otherwiſe called /24- bi 
Inſt. 183. But a bare tenant at will, ſhall not do fea/ty, | Simple; and fee conditional, termed otherwiſe foe-tdi). '-See! 9 
becauſe he hath no certain eſtate; and the matter of | Fail. 9 8 Nei end! 1 
an oath ought to be certain. Lit. 131, 132. Co. Lit. || Freer ſimple, (feodum fimplex) Is where a man hath lands; {4 
93. 3 | | or tenements, to hold to him and his heirs for ever: i 
Fealty is incident to all manner of tenures, except | fe- tail is an eſtate whereof one is ſeiſed with limitation, 1 
frantalmoign and tenancy at will. Jbid. Fidelitas % to him and the heirs of his body, &c. Lit. 14, 165 x 
dei, obſequii et ſervitii ligamen guo particulariter vaſſaſus | All eſtates at the common law were fee fmple; and all Þ 
domino aſiringitur. Spelm. . ls other eſtates and intereſts are derived out of it, where 9 
Feaſts, Anniverſary times of feaſting and thankſgiv- fore there muſt be a fee-/imple at laſt in ſome body. L. iN 
ing, as Chriſmas, Eaſter, Witſuntiae, &c. The four | 647. 2 | Toy! | {0 3555106 1 
Faſts which our laws eſpecially. take notice of, are the Under this head it may be proper to conſider, 1 
feafts of the annunciation f the blefſed Virgin Mary, of the | . N r — 1 
nativity of St. John the Baptiſt, of St. Michael the Arch- | I. In what things a man may have a fre- fimple. 1 
angel, and of Sr, Thomas the Apoſtle; (or in lieu of the | II. By aubat means ſuch an eftate may be acquired. © w 
laſt, the birth of our Lord Chriſt,) on which quarterly III. By what words it may be created. ' 2 5 1 
days, rent on leaſes is uſually reſerved to be paid. See i eee e „e. t - Iron Y 
the ſtatutes 5 & 6 Ed. 6. c. 3. 3 Jac. 1. c. 1. 12 Car. I. In what things a man may bade a fee-[imple, ' ©? '% 
= 2. c. 30. 12 et” > A man may have an eſtate, in fee-ſimple of all lands 1 
* Fee, ¶ Feodum, or Feudum) Fee, comes of the French | or tenements or other things real. Co. Lit. 1. 6. Of f 1 
E oY = Fief, i. e. Prædium beneficiarium, vel res clientelariz, or | lordſhi ps, advowſons, commons, eſtovers, and all here- 9 
from the Sax, Feb. viz. Merces, flipendium, quaſi diciturditaments. Co. Lit. 4. a. So he may have a foe-· ſimple "2 
: flatus Beneficiarius; it is ſaid to be that eſtate which we | in things mixt; as in franchiles, liberties, Sc. Go. * 
hold by the benefit of another, and for which we do ſer- L. 2. a. 1 
vice or pay rent to the chief lord; and is applied to all So if a man grants to another and his heirs all woods, Mm 
thoſe lands and tenements which are held by perpetual | underwoods, timber-trees or others in ſuch a part of 4 
right, by an acknowledgment of any ſuperiority to a | a foreſt, ſaving the ſoil ; the grantee has a fee to take in 3% 
higher lord. The writers on this ſubjeR, divide all lands | aljezo elo. R. 8 Co. 1% b. 44 £37 2 2 
wherein a man hath a perpetual eſtate to him and his So, in things perſonal; as in annuity, Co, Lit. 2. a. 1 
heirs, into allodium and frudum. | In a dignity granted to him and his heirs. Co, Lit. 2. 3. | 1 
Alledium they define to be every man's land, Fe. which | In a ſwan-mark. 7 Co. 17. In a part or ſhare of the W 
he poſſeſſeth merely in his own right, without acknow- | New River water. Ca. Parl. 207. £8 Its 8 
ledgment of ſervice or payment of any rent to another; So, in the patronage of an hoſpital, or other thing 1 
and this is a property in the higheſt degree: (See Allo- | created de nove, in which there was not a precedent bl 
dial, Allodium). * „ eftate, a man may have a fee to him and his heirs; quali. 4 
But feudum is ſuch land as is held of another, for which | fied in a particular manner: as if a Queen couſort inlli- | "7 
ſervice is done or rent is paid, as an acknowledgment | tutes an hoſpital, and reſerves the patronage b & regi» 3 
thereof, All the land in England, except the crown -n. Anglie ſuccedentibus. R. Ca. Ch. 214. . — 4 
lands in the King's own hands in __ of his crown, are | But in eſtates in 9% before ſuch deſukory inheritance | | 4 
in the nature of fzudam, or fee; for though many have | it cannot be: as the dutchy of Cermual limited to the 1 
lands by diſcent from their anceſtors, and others have | prince & fliis'regis Anglia primogenitis, ſhall not be good, 14 Y 
bought land, it cannot come to any either by difcent or | except when limited by act of parliament, R. 8 G. 16. 1 
Lewy ry _ with = burden that was laid upon him nn | | "7 
who had rower fre, or firſt of all received it from his lords | II. By ber means fuch an eftate be acquired. + b 
ſo that there is no perſon hath dire&wn dominium, i. e. A weld may take a F< by 22 3 2 | is 
the very property of demain in any land bat the King, In what manner a man may take by deſcent, - ſee under 1 
in right of his crown: and notwithſtandiog he that bath | title Det. 334 e 1 "oY 
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Wich reſpect to parcha/ers it is to be noted; that ſome 
are incapable of purchaſing. + Lap ,q wil 

An alien cannot purchaſe any lands in -England. 
Fab. 227, 291. 7 Co. 16, 17, 18. Dyer 2. pl. 8. 
See Alien 


All perſons attainted of treaſon or felony are incapable 
of purchaſing. 2 New Abridg. 249. Co. Lit. 8. a, See 
Dig. Feud. lib. 2. tit. 23, 24. Figellins 242, 350. Spel- 
man's G 214, 215. Tn: 3 

If a man be attaizted of felony, and after purchaſe 
land, and dies, the King hall have it by his prerogative, 
and not the lord of the fee; becauſe his perſon being for- 
feited to the King, he cannot purchaſe but for the King. 


* 


Co. Lit. 2. 6. „ 
A monſter not having human ſhape cannot purchaſe or 


4 


inherit, but an hermaphrodite ſhall inkerit or purchafe 
ſecundum preavalentiam ſexus incalgſcentis; one born deaf 
and dumb may inherit; ſo may one born deaf, dumb and 
blind, becauſe it is for their advantage; but they cannot 
contra, becauſe they cannot underſtand the figns of con- 
tracting; an infant, an ideot, and a perſon of »ox ſane 
memory may inherit, becauſe the law, in compaſſion to 
their natural infirmities, preſumes them capable of pro- 
perty ; ſo alſo an infant or a perſon of non /axe memory 
may purchaſe, becauſe it is intended for his benefit, and 
the freehold is in him till he diſagree thereto, becauſe 
an agreement is preſumed, it being for their benefit, and 
becauſe the freehold cannot be in the grantor, contrary to 


his own act, nor can be in abeyance, for then a ſtranger | 


would not know againſt whom to demand his right; if 
at full age, or after recovery of his memory they agree 


| thereto, they cannot avoid it; but if they die during mi- 


nority or lunacy, the heirs may avoid it; for they ſhall 
not be ſabjeR to the contracts of perſons who wanted ca- 
pacity to contract; ſo after his memory recovered, the 
lunatick or perſon nn compos die without agreement to the 
purchaſe, their heirs may avoid it. Co. Lit. 2. 8, 2 
Vent. 303. . £4 | 

A feme covert is capable of purchaſing ; for ſuck an 
act does not make the property of the huſband liable to 
any diſadvantage, nor does it ſuppoſe a ſeparate will or 
power of contracting in the wife ; but here the will of 
the wife is ſuppoſed the mind of the huſband, (he not 
objecting) ſince no man 1s ſuppoſed not to aſſent to that 
which is for his benefit; but in this caſe the huſband 
may diſagree, and it ſhall avoid the purchaſe, Co. Lit. 3. a. 

By the flat. 11 & 12 V. 3. c. 4..Papifis are difabled 
from purchaſing lands, Ge. r 

Perſons capable of purchaſing may gain a fee · ſimple by 
feoffment ; or by fine, or common recovery; which are of 
the nature of a feofiment upon record; or by grant, or 
by exchange, releaſe, or confirmation, which are in the na- 
ture of grant; or by bargain and ſale; or by covenant to 
ſtand ſeiſed ; or by devi/e. 3 Com. Dig. 215. 

S0 a man may gain a fee by wrong: as by difſeifin, 

abatement, or intruſion. Id. Ibid. | 


III. By what words a fte-fimple may be created. 

It is the word heirs makes the inheritance; and a man 
cannot have a greater eſtate. Lit. 1, To have fee-fimple 
implies, that it is without limitation to what heirs, but to 
heirs generally: though it may be limited by act of par- 
liament. 4 afl. 206. If one give or grant land to J. S. 


and his heirs; and if he die without beirs, that 7. D. 


ſhall have it to him and his heirs; by this F, S. hath a 
fee-fimple, and J. D. will have no eſtate. Dyer 4, 33. 
This means by parol, with hvery and ſeiſin, or by deed, 
Ac. but not by will. ' | N. 

Where land is given or granted by fine, deed, or will, 
in poſſeſſion, reverſion, or remainder, to another and-his 
heirs; it will be a fee mph. Plowd. 134. And if 
land be granted to a man and his heirs, habendum to him 
for life only, and livery of ſeifin is made; it is a fre- 
ſimple eftate, becauſe a fee is expteſſed in the grant. 2 

s DSS + . ; | . £234 . * 2 
E leaſe is granted to one for a term of years, and after 
that the leſſee ſhall have the land to him and bis heirs by 
the rent of 10 J. a year; if the grantor make /ivery up- 
on it, tis a fee-/imple : otherwiſe but for years, Co. Lit. 
217- Where lands are granted to 4, for life, remainder: 


2 


to B. for life, the remainder to the right heirs of H. here 
4. hach a fte. 20 Hen, 6. 35. Bre, EA. 34, 35. 
A gift or grant to a man's wiſe during life, aſter to him 
in tail, and aſter to his right heirs; he will have a fee- 
| ſample eſtate. 2 Rep. 1 ũ1 999. 
II lands are granted to a man and his ſatceffbrs; this 
| creates'no fee-/imple + but if ſuch a grant be made to 3 
corporation, it is a fee-fimple; and in caſe of à ſole cor. 
poration, as a biſhop, parſon, We, a fre-/impleis'to them 
aud their ſueceſſors. Co. Lit. 8. 6. Wood 119; An ef. 
tate granted to a perſon, to hold to him for ever, or to 
him and his affigns for ever, is only an eſtate for life; the 
word beirs being wanted to make it fen,: but in 
wills," which are more favoured than grants, the fee. fm. 
ple and inheritance may paſs without the word heirs, Co. 
Lit. 19, 9. | 55 | * | 
And by deed of feoffment a fle. melt may be created. 
which would be an eftate-tail by will; as where lands are 
given to another, and his heirs male, Cc. without the 
word body." Hob. 32. A gift to a man and his children, 
and their heirs, is a ſte ſimple to all that are living, Ce, 
Lit. 8. Lit. Rep. 6. my 
A feoffment to B. & heredibus, without ſaying fair, 
gives him a fee-ſimple. Co. Lit. 8. 6. So to a ſon and 
the beirs of his father. Semb. Co. Lit. 220. b. So to 
B. & liberis fuis and their heirs; if he has iſſue, it gives 
them a joint eſtate in fee, Co. Lit. 9. a. 80 to B. here. 
dibus & ſuccefſoribus ſuis, gives a fee. Co. Lit. . a. 
So a grant to the King 7x perpetuum gives him a fee, 
without the words, bi; beirs or ſucceſſers, for he never 
dies. Co. Lit. 9. 5. So a feoffment to a corporation ag- 
gregate in perpetuum gives a fee; for it never dies. Co. 
Zu. g. S. 1 Rel N V. 4t 07 30 
Or, to a corporation ſole, to be held in frankal/moigne, 
Co. Lit. 9. b. 1 Roll. 833. I. 5. 80, if A. re- enfeoffs 
B. adeo plene as B. enfeoffed him, he has a fee without 
the word, heirs. Co. Lit. 9. b.—— This muſt mean 
where A. had an eſtate in fee of the feoffment of B. 1 
Rol. 833. I. 12. So a grant to the church of B. gives 
a fee, without the word, beirs or ſucceſſors. 1 Rol. 833, 
And a limitation to the right heirs of B. gives a fee, 
without the words, and their heirs, 1 Rol. 833, l. 16. 
So a fee may be given without the words, his heirs, by 
fine ſur conuzance de droit come ceo, Sc. Co. Lit. 9. b. 
Or, by a common recovery, Co. Lit. 9. b. A HIST 
So, a fee paſſes without the words, his heirs, where a 
man gives land with his daughter, &c. in frankmarriage. 
Co. Lit. 9. b. If a parcener, or joint-tenant releaſes to 
his companion. Co. Lit. g. 5. If the lord, fc. releaſes 
to the tertenant; which enures by way of extinguiſhment. 
Co. Lit. 9. b. If a'man releaſes a mere right; as, 
where a N releaſes to the diſſeiſor all his right. Co. 
Lit. g. 6. . 
So, if a rent be granted upon partition, for owelty (or 
equality) of partition. Co. Lit. 9, 10. Soif a peer be 
ſummoned to parliament by writ, he has a fee in his dig- 
nity, without the ward, Zeirs. Co. Lit. 9. b. So, by 
the foreſt law, if the King at a juſtice ſeat, grants to an- 
other an aſſart in perpetuum, without more, he has a fee. 
Co. Lit. 10. 4. So, by cuſtom, a grant of a'copyhold, 
ibi & a . fbi & aſſignatis, may give the inheritance. 
4 Co. 29. 6. | | | 
A fee-fimple determinable upon a contingency, is a fee 
to all intents; though not ſo durable as abſolute fee. 
Laugh. 273. But ſee title Executory Deviſs., © 
In pleading eſtates in fee-ſimple, they may be generally 
alledged, but the commencement of eſtates-tail, and 
other particular eftates, mult regularly be ſhewn. Co. 
Lit. 303. The fee-fimple eſtate, being the chief and 
moſt excellent; he who hath it in lands or tenements, 
may give, grant, or charge the ſame by deed or will at 
his pleaſure ; or he may make waſle or ſpoil upon it: 
And if he bind himſelf and his heirs to warranty; or for 
money by obligation, or otherwiſe ; and leaving ſuch land 
to the heir, it ſhall be charged with warranty and debts: 
Alſo the wife of a man that is ſeiſed of ſuch an eſtate, 
ſhall be endowed ;| and the huſband of a woman having 
this eftate, be tenant by the curteſy (if he has iſſue born 
alive by her.) Co. Lis. 273. Dyer 330, Perk, Sed. 236. 


} Though 


Though fee-ſimple is the moſt ample eſtate of inheric- | 
ance, it is ſubject to many incumbrances; as Judgments, 
ſtatutes, mortgages, ſines, jointures, doyer, fc. 12 And 
chere is a. fee-fimple conditienal, where the eſtate is deſeaſi- 
ble by not performing the condition; and. a qualified fee- 
fimple,., which may be defeated by a limitation, Wc. 
This is called a ba/e Fee, upon which no reverſion or re- 
mainder can be expectant. Co. Lit. 18. 10 Rep; 97. 
See Diſcent, Executory Dewuiſe; MillwVu. 

Fee Expeitant.  (Feadum apectati vum See Exper- 


ant. ; b. 44775 ? . b f 4 Vt 3 ＋ FS 
Fee: Farm, ¶ Feudi Firma) Is when the lord, upon crea- 
tion of the tenancy, reſerves to himſelf and his heirs, ei- 
ther the rent for which it was before let to farm, or was 
reaſonably worth, or at leaſt a fourth part of the value; 
avithout homage, fealty or other fr vices, beyond what are 
eſpecially compriſed in the feoffment. 2 nfl. 44-. By 
Fitzherbert, a third part of the yearly value of the land 
may be appointed for the rent, where lands are granted in 
fie: farm, & c. F. N. B. 110. And Lord Coke ſays, fre- 
farm rents may be one half, a third, or fourth part of the 
value. Co. Lit. 143. Though theſe fre- farm rents ſeem 
to be more or leſs according to the conditions or conſi- 
deration of the purchaſe of the lands out of which they 
are iſſuing. It is the nature of e- farm, that if the rent 
be behind and unpaid for the ſpace of two years, then the 
feoffor or his heirs may bring am action to recover the 
lands, &c. Brit. cap. 66. num. 4. See 10 Ann. c. 18. 
fec. 4. 30 Geo. 2. c. 3. fee. 85. aj 

Fee-Farm Rents of the Crown. The /7e-farm rents 
remaining to the Kings of England from their ancient de- 
meſues, were many of them alienated from the crown in 
the reign of King Charles II. And by Stat. 22 Car. 2. 
e. 6. the King was enabled by letters patent to grant /ze- 

arm rents due in right of his crown, or in right of his 
dutchies of Lancafter and Cornwall, except quit-rents, Wc. 
to truſtees to make ſale thereof, and the truſtees were to 
convey the ſame by bargain and ſale to purchaſers, c. 
who may recover the ſame as the King might. But it has 
been obſerved, that men were ſo very doubtful of the title 
to alienations of this nature, that while theſe rents were 
expoſed to ſale for ready money, ſcarce any would deal 
for them, and they remained unſold ; but what made 
men earneſt to buy them, was the ſtop upon ſome of his 
Majeſty's other payments, which occaſioned perſons to re- 
ſort to this as the molt eligible in that conjuncture: No 
tenant in tail of any of the ſaid rents, is enabled to bar 
the remainder. 22 & 23 Car. 2. cap. 24. Ou the tax- 
ing of fee. farm rents, receivers, &c, were to allow to 
the perſons paying them ſo much in the pound as the land- 
tax amounts to, Stat. 9 &io V. 3. c. 18. See 30 Geo. 
2. c. 3. fee. 27, 28. 7 Geo. 2. c. 7. fic, 5. 22 & 23 
Car. 2. cap. 24. /ec. 8. and 10 Ann. c. 18. ſec. 4. 

Fees, Are certain perquiſites allowed to officers who 
have to do with the adminiſtration of juſtice, as a recom- 
pence for their labour and trouble; and theſe ate either 
aſcertained by acts of parliament, or eſtabliſhed by ancient 
uſage, which gives them an equal ſanction with an act 
of parliament. 2 Neab Abr. 463. | 

erein may be conſidered, 


— 


I. In what caſes fees are due. | 
II. At what time they may be demanded. 


I. In what caſes M AA 
At Common law no officer, whoſe office related to 
the adminiſtration of juſtice, could take any reward for 
doing his duty, but what he was to receive from the King. 
Co. Lit. 368. 2 Inſt. 176, 208-9. we $i 
And this fundamental maxim of the Common law is 
confirmed by Maſtn. 1. cap. 26. which enacts, . That 
no ſheriff, or other King's officer, ſhall take any reward 
to do his office, but ſhall be paid of that which they take 
of the King; and that he who ſo doth ſhall yield twice 
as much, and ſhall be puniſhed at the King's pleaſure.” 
This ſtatute comprehends eſcheators, coroners, bailiffs, 
gaolers, the King's clerk of the market, aulneger, and 
other inferior miniſters and. officers of the King, whoſe 
offices do any way concern the adminiſtration or execution, 
of juſtice. 2 Inſt, 209. . 


clerk of the market claimed certain fees for the view and 


Andi ſo much bath gbislaw.been.thought to conduce to 
the honour of the King and welfare of the ſuject, that 
all preſeriptions whatſoe ver, Which have been comramy 10 
it, have been holden void; a8 where by preſcription: the 


examination of all weights ayd meaſures, and it was held 
merely void. 4 lat. 274. Meor 323. 2 IA. a9. 2 
Rol. Abr. 226. ; O NEO 

But it hath been holden, that the fee of 209. comwon- 
ly called the bar fee, which bath. been taken time ont 
of mind, by the ſheriff, gf every priſoner Who is ac- 
quitted ; and alſo the fee of one penny, which was claim - 
ed by the coroner of every wi/ze;,when he came before the 
juſtices in #pre, are not within the meaning of the ſtatute, 
becauſe they are not demanded by the ſheriff or coroner 
for doing any thing relating to their offices, but claimed 
as perquiſites of right belonging to any them. 2 Iaſt 210. 


Staun. P. C. 49. 


Alſo it is holden. by Lord Cole, that within the 
words of the ſtatute 34 Ed. 1. which are, No tallage 


or aid ſhall be taken or levied by us or our heirs in our 


realm, without the grod æuill and afſert of archbiſhops, 
biſhops, earls, barons, knights, burgeſſes, and other free- 
men of the land; no ne ofiices. can be ereAed with new 
fees, or old offices with new fees ; for that is a tallage 
upon the ſubject, which cannot be done without common 
aſſent by act of parliament. 2 In,. 533- p 


Fete it is holden, that an office eredted for the public 


good, though no fee is annexed 10 jt, is a good office; 
and that the party; for the labour and pains which he 


takes in executing it, may maintain a uantum meruit, if 


not as a fee, yet as a competent recompence for his trouble. 
Moor 808. Biſhop of Sarum's caſe. 8 e bla $51 
All fees allowed by ads of parliament become eſtabliſhed 
fees; and the ſeveral officers intitled to them may main- 
tain action debt for them. 2:1nft. 210. All ſuch fees 
as have been allowed by the courts of juſtice to their of- 
ficers, as a recompence for their labour and attendance, 
are eſtabliſhed fees; and the parties cannot be deprived 
of them without an act of parliament. Co, Lit. 368. 
Prec. Chan. 85 1. Si R L n bs 0 
Where a fee is due by cuſtom, ſuch cuſtom, like all 
others, muſt be reaſonable; and therefore where a-per- 
ſon libelled in the ſpiritual court for a burying fee due to 
him for every one who died in his pariſh, though buried 
in another; the court held this unreaſonable, and a pro- 
bibition was granted. Hob. 175. 1 Rel. Abr. 557, 559- 
S. C. adjudged. : r 1% IM on 
The plaintiff brought an action on the caſe for fees due 


to him as Uſher of the Black Rod, and obtained a ver- 


dict. Stran. 747. Vrin. 13 Geo. 1. No fee ſhall. be 
taken for a report upon a reference from any court. 1 
Fac. 1. c. 10. Certain fees of ſheriffs ſettled. 3 Geo. 1. 
c. 8 ſect. 16, e. See Sheriff, Fees on nifi privs re- 
cords out of the Exchequer to be the ſame as on other re- 
cords. 23 Geo. 2. c. 26. ſect. 10, Fees of juſtices clerks 
to be regulated. 26 Ges. 2. c. 14. 27 Geo. 2. c. 16. 
ſid. 4. Debt lies for the ſheriff's fees for executing an 
elegit. Lord Raym. 1212. 53 1 
As to the quantum of the fees due, it muſt be obſerved 
in general, that it is extortion for any officer to take more 
for executing his office, than is allowed by act of parlia- 
ment, or is the known and ſettled fee in ſuch caſe. 10 
Co. 102. 4. Co. Lit. 368. 1 
As to the fees of ſheriffs for executions, by 29 Elia. 
cap. 4. it is enacted, , That it ſhall not be lawful for 
any ſheriff, c. nor for any of their officers, Fe. by co- 
lour of their office, to take of any perſon, directly or in- 
directly, for the ſerving and executing of any extent or 
execution upon the body, lands, goods or chattels of any 
perſon, more recompence than in this prefent act ap- 
pointed, i. e. twelve, pence of and for every twenty ſhil- 
lings where it exceedeth not one hundred pounds; and 
ſix-pence of and for every twenty ſhilliogs, over and 
above the ſaid ſum of 100 / that he or they ſhall ſo levy 
or extend, and deliver in execution, or take the body in 
execution for; upon pain, that the perſon offending, 
ſhall forfeit, to the party grieved, his treble damages; 
and ſhall forfeit the ſum of 40 J. for every time that be, 
they, or any of them ſhall do the contraty. 8 
I, 4. 
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5 U. 4. to the time when fees y be demandrd. 


It is extortion for any officer to take his fee before it is See Hf 


due; and therefore where an under - ſheriff refuſed to exe- 
cute u capiar ad /atisfaciendum till he had his fees, the 


| 
| 


court held, that plaintiff might bring en action againſt. 


kim for not doing his duty, or might pay him his fees, 
102. a 1 Salk, 330. e 
- Officer mult obey a writ, though fees anpaid; Stran. 


814. Proceſs muſt be obeyed though fees are not tender- 


ed. Siran. 1262. If an habeas corpus ad ſubjitimdium 
be directed to'a gaoler, he muſt bring up the priſoner 
altho* his fees were not paid him; and he can't ex- 


10 Ce. 


cuſe himſelf of the contempt to the court, by alledging 


that the priſoner did not tender him his fees. 1 Keb. 272. 
F. 57. So as to an habeas corpus ad faciendum & reci- 
piendum. March 89. 2 Keb. 280. 2 It. 178. but 1 
Kes. 566. Cont, : | 

But if the gaoler brings up the priſoner by virtue of 
ſuch habeas corpus, the court will not turn him over till 
the gaoler be paid all his fees; nor, according to ſome 
opinions, till he be paid ali that is due to him for the pri- 
ſoner's diet; for that a gaolet is compellable to find his 
priſoner ſuſtenance. See 1 Rol. Rep 338. Co. Lit. 295 
9 Co 87. Plowd. 68. a. 2 Rel. Al. 32. 2 Jos. 178. 

If a perſon pleads his pardon, the judges may inſiſt on 
the uſual fee of gloves to themſelves and officers, before 
they allow it. Fitz. Coron. 294. Pulton de Pace 88. 
Keling 25. 2 Jon. 56. 1 Sid. 452. a5 | 

If an erroneous writ be delivered to the ſheriF, and he 


executes it, he ſhall have his fees, though the writ be 


erroneous. 1 Sat. 332. 
the old books as a diſtinction, that upon an extent of 


land upon a ſtatute, the ſheriff is to have his fees, ſo 
much per pound according to the ſtatute immediately; 
but that upon an elegit he is not to have them till the 1 
berate. Poph. 156. Winch 51. S. P. | 

A ſolicitor in Chancery may exhibit his bill for his 
fees for buſineſs done in that court; and fo be may where 


It ſeems to be laid down in 


the buſineſs is done in another court, if it relates to an- 


other demand the plaintiff makes in Chancery, 1 Yern. 
203. 2 Chan, Ca. 153. But it hath been held, that 
chancellors, regiſters and proctors who are officers of tem- 
poral profit, and whoſe fees do not relate to the juriſ- 
diction of the ſpiritual court, cannot ſue for them in the 
ſpiritual court. See 3 Leos. 268. 2 Rol. Rep. 59.. 1 Mod. 
167. 2 Keb. 615. 3 Kb. 303, $41, 516. 4 Mod. 254. 
5 Mod. 242. EY 

Fees of Attornies and Officers, Are conſiderations allow- 
ed them as a recompence tor their labour: and in reſpect 
to officers, they are granted over and above their ſalaries, 
to excite them to diligence in execating their offices. They 
differ from wages which are paid to ſervants for certain 
work and labour done in a certain ſpace; whereas fees are 
diſburſed to officers, &c, for the tranſacting of buſineſs 
which occafionally occurs, If a cli: nt, when his bufineſs 
in court is diſpatched, refuſeth to pay the officer his court 
fees ; the court on motion will grant an attachment againſt 
him, on which he ſhall be committed until the fees are 
paid. 1 Lill. Abr. 598. Eccleſiaſtical courts have not 
power to eſtabliſh tes: But if a perſon bring a quantum 
meruit in B. R. Cc. for ſies, and the jury find tor him, 
then they become eſtabliſhed fees. 1 Salk. 333. | 

Action on the caſe lies for an attorney for his fees, 
againſt him that retained him in his cauſe: And attornies 
are not to be diſmiſſed by their clients, till their fees 
are paid. | 
more than their juſt fzes ; nor to be allowed fees to coun- 
ſel] without tickets, Sc. Stat. 3 Jac. 1. c. 7. An at- 
torney may have action of debt for his fees, and alſo of 
counſel, and coſts of ſuit: As a counſellor is not bound 
to give counſel till he has his fee; it is ſaid he can have 
no action for it: Though it has been held otherwiſe. 
F. N. B. 121, 1 Brownl. 73. 31 H. 6. c. 9. 

There were no fres due to ſheriffs for executing their 
offices, till the Stat. 29 Eliz. c. 4. which allows them fees 
for executing writs of execution, c. By the Stat. of 
Ven. 2. 13 Ed. 1. c. 42 & 44, the ancient fie, of 
officers of courts of juſtice were ordained: And by ſta- 


3 


1 Lil. 142. But attornies are not to demand 


" 
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totes the Fees of ſherifſs, guolers, balliffb, Er. are limited. 
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Feigusd «Yftion, See Faint {Sion 
- Feigned' Yue. If, in 2 ſuit in equity,” uny matter 

of ud ig ſtrongly conteſted,” the court uſually directe 
the matter to be tried by à jury eſpecially ſuch im- 
portant facts as the validity of a will, or whether A. i, 
the heir at law to B. or the exiſtence of a'mvdur decimay. 
di, or real and immemorial compoſition for tithes. Bye 
a8 2 jury cannot be ſummoned to attend a court of equi. 


ty, the fact is uſually directed to be in the court of 


King's Bench, or at the aſſiſes, upon a feignidd iſſue. For 
this purpoſe, a feigned action is brought, wherein the 
pretended pleintiff declares that he laid a wager of 5. 
with the defendant, that 4. was heir at law to B. then 
he avers that he is ſo; and brings his action for the 5 J. 
The defendant allows _—_— but avers that 4. is not 
the heir to B. and thereupon that iſſue is joined; which is 
directed out of Chancery to be tried: And thus the ver- 
dict of the jurors at law determines che fact in the court 
of equity. Plack. Com. 3 V. 452. If it is a matter of 
great difficulty and conſequence, the ditection may be 
for a trial at bar, with leave of the court, 
Felagus, Auaſi fide cum eo ligatus) A companion, but 
particularly a friend, who was bound in the dccennary for 
the good behaviour of another. In the laws of King za, 
it is ſaid, if a marderer could not be found, c. the 
parents of the perſon flain ſhoald have fix marks, and the 
King forty ; if he had no parents, then the lord ſhould 
have it. Er , dominus non baberet, felagus eus. LL, 
Inæ, cap. 15. | | 

Feld; Is a Saxon word, fignifying feld; and in its 
compound it fignifies wild, as eld honey, is wild honey, 
Se. Blount. f | | 

Fele Bomagers, Were faithful ſubjeQs, from the Sax, 
fai, i. e. fen. | „ 

Felo de le, One that commits felony by laying vie- 
lent hands upon himſelf, whereby he is the occaſion of 
his own untimely death. When a perſon with deliberation 
and direct purpoſe kills himſelf, by hanging, drowning, 
ſhooting, ſtabbing, &c. this is felo de /e; but the perſon 
that commits this felony, muſt be of the age of difcretion, 
and compos mentis: And therefore if an infant under four- 
teen years of age, or a lunatick during his lunaey, or one 
diſtracted by a diſeaſe, or an ideot, kills himſelf, it ts 
not felony. 3 Inf. 44. Dalt. ch. 145. Alſo if a per- 
ſon during the time that he is gon compos mentis giveth 
himſelf a mortal wound, though he dieth thereof when 
he recovers his memory; he is not felo de /e, becauſe at 
the time of the ſtroke he was not compos mentis. Dalt. 
342, 344. And he who defires and perſuades another 
man to kill him, is not a felo de ſe; his aſſent being void 
in law, and the perſon killing him a murderer, Kew. 
136. It is felo de /e where a man maliciouſly attempts 
to kill another, and falls upon his ſword, &c, whereby 
he kills himfelf; but he muſt be the only agent. 1 H. 
P. C. 68. 

A felo de ſe ſhall forfeit all his goods and chattels real 
and perſonal; but not until it 1s lawfully found by the 
oath of twelve men, before the coroner ſuper v iſum cor- 
foris, that he is felo de ſe. z Inſt. 5 5. By the return 
of the inquilition the goods, tc. are veſted in the King: 


. 


Though it hath been ſaid, that the goods of a ele de. 


are forfeited before inquiſition, viz. immediately upon 
committing the fact. 1 Lev. 8. But fee 5 Rep. 110. 
where it is adjudged that they are not forfeited till it is 
found of record. The lands of inheritance of a fe d- 
fe are not forfeited, by reaſon he wab not attainted in his 
life-time; nor is ſuch a perſon's wife barred of dower, or 
his blood corrapted. 1 Hawk. 68. If a judgment is ob- 
taided by a plaintiff in any action, and the plaintiff hangs 
himfelf, ſo as to become fel de ſe, the debt is forfeited 
to the King. 1 Sand. 36. 2 Nel. Abr. 840. Goods 
are forfeited to the King by a Felo de fe, for the loſs of 3 
ſubje&, and breach of the peace. 1 Plonod. 261. But 
theſe forfeitures are oftentimes ſaved, by the coroner's 
jury finding their verdict lunacy ; to which they are in- 
clined on a favourable interpretation, that it is impoſ- 
fible for a man in his ſenſes to do a thing ſo contrary to 

nature; 


F F * * 
F E L 


hature ; but if this argument be good, ſelf. murder cati 
be no crime, becauſe a madman cannot, be guilty of any 
crime. 1 Haul. 67. JET AIST 
If a perſon elo de /+e is ſecretly made away with, that 
the coroner cannot view the body ; preſentment is to be 
made of it by juſtices. of peace, &c. to entitle the King 
to the forfeiture. of goods, 5 Rep. 110. Where a per- 


* 


ſon is found felo di ſe, who, on account of Junacy, &c, 
ought not to be ſo; or where one 1s returned non compos, 
when in truth the party is ele de ſe, Ic. if there be no 
fault in the coroner, or incertainty in the inquiſition, a 
melius inquirendum will not be granted; but the inqui- 
fition is traverſable in B. R. 3 Mod. 238, 2 Nel/. Abr. 
840. A pardon of murder, doth not pardon fels de ſe; 
but a pardon of all felonies and forfeitures doth. By 
cuſtom and practice, the bodies of felo's de. /e's are buried 
in the highway, &c. | 4 

Felons Goods, The ſtatute de prerogative regis, 

17 Ed. 2. c. 1. grants to the King, among other things, 
the goods of felons and fugitives. If the King grant 
to a man and his heirs felons goods, the grantee cannot 
deviſe them, c. on the ſtatute 32 H. 8. c. 1. becauſe 
they are not of a yearly value; but where a perſon 
is ſeiſed of a manor, to which they are appendant, it is 
otherwiſe, for they will paſs as appurtenant. 3 Rep. 
32. A perſon committed to priſon on ſuſpicion of fe- 
tony, having the money taken from him which he had 
about him before conviction, brought an action of treſ- 
paſs for ſeizing his money, Oc. on the Stat. 1 R. 3. c. 3. 
by which it is enacted, that no perſon ſhall take the 
goods of another, Sc. Raym. 414. 2 Nelſ. 839. See 
Flight. 

Felony, (Felonia, Fr. Felonnie) As Sir Edward Coke 
tells us, is derived from the Latin word fel, or from the 
old Sax. fell, one ſignifying gall, and the other fierce ; 
and his reaſon is, becauſe eitffer of theſe words are ſuit- 
able to the crime, which is always intended to be done 
with a bitter or fierce mind: But the learned Spe/man 
gives a different account of the derivation of this word, 
that it comes from the Saxon word, feah, which ſignified 
a reward or eſtate, and the German lon, which in Engliſh 
is price; and this was formerly a crime puniſhed with the 
price, viz, the loſs of eſtate. And before the hy of 
K. Hen. 1. felonies were puniſhed with pecuniary fines; 
for he was the firſt who ordered felons to be hanged, about 
the year 1108, | WET. oy 2 
The judgment againſt a man for fe/ozy hath been the 
fame ſince the reign of that King, 1. e. That he be hanged 
by the neck till dead; which is entered /u/pendatur per 


collum, Fc, 4 Inſt. 124. Felony was anciently every 


capital crime perpetrated with an evil intention : All ca- 
pital offences by the Common law, came generally under 


the title of felony; and could not be expreſſed by any 


word but felonice; which muſt of neceſſity be laid in an 
indictment of felony. Co. Lit. 391. It is always accom- 
panied with an evil intention ; and therefore ſhall not be 
imputed to any miſanimadverſion, But the bare inten- 
tion to commit a felony is ſo very criminal, that at the 
Common law it was puniſhable as felony, where it miſſed 
of its effect through ſome accident; and as our law now 
1s, the party may be ſeverely fined for ſuch an inteation, 
1 Hawk. P. C. 65. | 

Felony is included in high treaſon. H. P. C. 11. We 
account any offence felony, that is in degree next petit 
treaſon; and at this day felony includes petit treaſon, 
murder, homicide, ſodomy, rape, burning of houſes, 
burglary, robbery, breach of priſon, (where the pri- 
ſoner 1s chargeable with a felony,) reſcous and eſcape, 
after one is impriſoned or arreſted for fe/ony, with other 
offences particularly enumerated in the tables to the 
ſtatutes, | | | 

It is either by the Common law, or by Aatute: Felony, 
by the Common law, is againſt the life of a man; as 
murder, manſlaughter, felo de /e, ſe defendendo, &c. 
Againſt a man's goods, ſuch as larceny, and robbery : 
Againſt his habitation, as burglary, arſon or houſe-burn- 
ing; and againſt public juſtice, as breach of priſon, 
3 Infl. 31, Piracy, robbery, or murder upon the ſea, 
are telonies puniſhable by the Civil law; and likewiſe 
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by flatiite: And felonies by Patute are vety numerous, 
Mod. 7uft. 180, 7 45 ex p 11 * JEM 
__ Felony is diſtinguiſhed from lighter offences, in that 
the puniſhment of it is death: but not always, for petit 


fender muſt run, felonite cepit, yet it is not puniſhed by 
death, though it be loſs of goods: And. of felonies in 
general, there are two ſorts; one of which, for che fick 
' offence is allowed clergy, and another that is not; but 
clergy is granted where it is not expreſly taken away by 
ſtatute. Staundf. lib. 1. Felony is puniſhed with loſs of 


the ſtatutes. make a difference in ſome caſes concerning 
lands, as the 37 H. 8. c. 6. And felony ordinarily works 
corruption of blood; unleſs a ſtatute making an offence 
felony, ordains it ſhall be otherwiſe, as ſome ſtatutes do. 
The puniſhment of a perſon for fe/ony, by our ancient 


as to his anceſtry, and ſo as to have neither heir nor pol- 


lands; and the King ſhall have annum, diem & waſlum, 
to the intent that his wife and children be calt out of the 
houſe, his houſe pulled down, and all that he had for his 
comfort or delight deſtroyed. . 4 Rep. 124. A felony by 
ſtatute incidentally implies, that the oſlender ſhall be ſub- 
| jet to the like attainder and forfeiture, &c, as is inci- 
dent to a felon at Common law. 3 If. 47, 59, go. 
And when perſons are to undergo judgment of life and 
member for any crime by ſtatute, it is felony thereby, 
whether the word /e/ony be mentioned or not. 1 Hawk. 
107. | | 
All felonies are ſeveral, and cannot be joint; ſo that a 
pardon of one felon, cannot diſcharge another: hut the 


and the pardon of the one by a neceſſary conſequence 
enure to the benefit of the other, as in caſes of principal 
and acceſſary, Tc 2 Hawk. P. C. 380, 387 

Private perſons may arreſt felons by their own autho- 


private perſon is bound to aſſiſt an officer to take felons, 
c. 2 Hawk. 75. | IP 
| But one ought not to be arreſted upon ſuſpicion of 
felony, except there be probabilis cauſa ſhewed for the 
ground of the ſuſpicion. 1 Lil. Abr. 603. If a falom is 
not done by a man, but ſome perſon elſe, if another hath 
- probable cauſe to ſuſpect he is the felon, and accord- 
ingly doth arreſt him, this is lawful, and may be juſti- 
fied : But to make good ſuch juſtification, there mult be 
in fact a felony committed by ſome perſon, without which 
there can be no ground of ſuſpicion, 2 Hale's Hag. 
P. C. 78. And as to the perſon, there ought to be a 
reaſonable cauſe to ſuſpect him, otherwiſe the arreſt will 
be illegal. | 
A private man arreſting one for felozy, cannot juſtify 
breaking doors, to take the party ſuſpected; but he doth 
It at his peril, viz. if in truth he be a felon, it is juſti- 
fable; but if innocent, then it it is not: To prevent a 
murder or manſlaughter, private perſons may break doors 
open. 2 Hale Ibid. 82. Officers may break open a 
houſe to take a felon, or any perſon juſtly ſuſpected of 
felony ; and if an officer hath a warrant to take a felon, 
who is killed in reſiſting, it is not felony in the offi- 
cer; but if the officer is killed, it is otherwiſe, Dal. 
289. | | e 
Perſons indicted of /e/ony, Je. where there are ſtrong 
preſumptions and circumſtances of guilt, are not reple- 
viſable ; but for larceny, Ic. when perſons are commit- 
ted who are of good reputation, they may be bailed. 2 
Hawk. 101. The former part of the poſition mult be, 
| with an exception to the power of the court of King's 
Bench. If one be committed to priſon for one felony, the 
Juſtices of gaol delivery may try him for another elony, 
for which he was not committed, by virtue of their com- 
miſhon. 1 Lil. 602, 
A felon refuſing to plead, and put himſelf upon his 


trial, ſhall be put to the penance of paine fort & dure, 
Tc. 


lony, vis. in petit larceny, and in all miſdemeanors, 


54 ſtanding 


larceny is f-lony, and the indictment againſt ſuch an of- 


life, and of lands, not entailed, goods and chattels; but 


— 
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books, is, 1ſt, To loſe his life. 2dly, To loſe his blood, 


terity. 3dly, To loſe his goods, Athly, To loſe his 


felony of one man may be dependant upon that of anggher, 
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ftanding mute bath always been equivalent to conviction. 

But "OO appeals or ments 5 other felonies, or 

tit treaſon, che priſoner was not by the ancient Jaw 

Pooked upon as convicted, fo as to receive judgment for 

the felony, but ſhould, for his obſtinacy, have received 

the terrible ſentence of penance, or paine fort & dure. 

See Black. Com, 4 F. 325. PET 

If a felon ſtands mute by the act of God, the felony is 
to be inquired of by jury, and whether the prifoner be 
the ſame perſon, and all other matters in the ſame man- 
ner as if the criminal had pleaded. 2 Haw#. 327. And 
it may be inquired of by inqueſt of office, whether he do 
ſo of malice, or by the act ef God. Jbid.. 

Where a married woman commits felory, in company 
with her huſband, it ſhall be preſumed to be done by his 
command, and ſhe ſhall be excuſed, 3 IH. 310. If a 
man's horſe be going into the ground of another, and he 
takes it alles animo, not as damage-feaſant, it is no find- 
ing, but feloxy: But if 4.” ſheep tray into the flock of 
B. and he drives the ſame along with his flock, or by 
miſtake ſhears him, this is not a felony; though if he 

| knew it to be another perſon's, and marks it with his 

mark, it is ab evidence of feloay, 1 Hal“, Hift. P. C. 

506. ä | | 
, Where one fteals another's goods, and a third perſon 

feloniouſly takes them from him; he is a /7/on as to both 

the others. And when there is a pretence of title to 
things unlawfully taken, it may be only a trick to colour 
feleny; and the ordinary diſcovery of a felonious intent 
is, if the party doth it ſecretly, or being charged with 
the goods denies it. IBid. 507, 5og. If a perſon to 
whom goods are delivered on a pretended buying them, 
runs away with them, it is felony: And a guelt ſtealing 
plate ſer before him at an inn, Cc. is felony; alſo per- 

fons who have the charge of things, as a ſervant of a 
chamber, &c. may be guilty of fen. And the leaſt re- 
moving of a thing in attempts of fe/cny, is felony, though 
it be not carried off, 3 Inf. 308. Raym. 275. 

But goods muſt not be of a baſe nature ; ſuch as dogs, 
Sc. nor fere nature, as deer, hares, c. except they 
be made tame, when it will be fe/:ny to ſteal them. If 
any turkeys, geeſe, poultry, fiſh in a trunk, Cc. are 
taken away, it is felony, 3 If. zog, 310. Stealing of 
tame peacocks, is f*/ony; ſo of herans, and young hawks 
in their neſts: it 1s otherwiſe of pheaſants, partridges, 
conies, fc. although they be ſo kept that they cannot 
eſcape; if they be not reclaimed, and known. Jerk. 
Cent. 204, As to cats, dogs, monkeys, and the like; 
though it be not felony to take them, treſpaſs lies for 
them. Fenk. ibid, 

Fclonies by ſtatute, Are very numerous, and as this 
work will not admit of a proper enumeration, we mult 
refer to the Table of the quarto edition of the Statutes, 
where they are ſet forth in alphabetical order. 

Feme Covert, is a married woman; who is likewiſe 
ſaid to be covert laron. See Baran and Feme. 

Feme ſole, Fr.] A woman alone, that is unmarried; 
and if ſhe marries, ber debts become thoſe of the huſband, 
Sc. 1 Rel. Abr. 351. Fens Sole Merchant, See Baron 
and Feme, and London. | 

Fence, 1s a hedge, ditch, or other incloſure of land 
for the better manurance and improvement of the ſame. 
And where a hedge, and ditch join together, in whoſe 
ground or fide the hedge is, to the owner of that land 
belongs the keeping of the ſame hedge or fence, and the 
ditch adjoining to it on the other fide, in repair and 
ſcoured, Par. Ofic. 188. An action on the caſe or treſ- 
paſs lies, for not repairing of fences, whereby cattlecome 
into the ground of another, and do damage. 1 Salk. 
335. Allo it is preſentable in the Court-Baron, &c, 
Vide Approvement. Stat. 13 Ed. 1. and Incli/are. 

Fence⸗Month, [menſis prohibitionis, or menſis wetitus ) 
Is a month wherein female dier in foreſts, Ic. do faaun, 
and therefore it is untawful to hunt in forefs during that 
time; which begins fifteen days before Miaſummer, and 
ends fifteen days after it, being in all thirty days. Man. 
part 2. cap. 13. Stat. 20 Car. 3. cap. 3. Some ancient 
fortfters call this month the defence-month, becauſe then 
the deer are to be defended from being diſturbed, and the 
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defenct-ind hy for fiſh, articularly ſalmons, as appe, 
| FS 5 in. 2. a. 47, &c. Serjeant 1 . 
faith, that the Fence-month Harh. been always kept with 
watch and ward, in every bailiwick throughout the whole 
fareſt, fince the time of Canatus. Flectwood's Forey 
Laws, p-. 5. | 3 | 
Fengefd, Sax.) A tax or impoſitioh; Exafted ſot 
the repelling of enemies. ——Pecunia wel tributum ad ar- 
cendo; hofles erogatum. MS. Antiq. | 
Fens, (palede,) Are Jow marſhy grounds, or lakes 
for water; for the draining whereof in this kingdom 
ſeveral ſtatutes have been enacted. The flatutes 4 7, 
1. c. 8. 55 13. make proviſion for draining and ſecurine 
from inundation the drowned grounds aud marſhes df 
Lifneſs and Fants in Kent; and the fens and low grounds 
in the % of Ely. The 15 Car. 2, cap. 17. appoints 
William, Earl of Bedford, and other adventarers, a coy. 
poration, for the draining of Bedford Level in Begfard. 
ſhire, conſiſting of a governor, bailiffs, and conſervagors, 
Sc. who have power to lay and levy taxes within the 
great level of the fens; and alſo to erect works within 
the ſame, for carrying the water to the ſea, making ſatis- 
faction to the owners of lands for injury received; and 
Growing dovn any of the ſaid works, incurs treble da- 
* c. | BEI, 

y 16 © 17 Car. 2. c. 11. Deeping fens, &c. in Lin. 
colnſbire, are to be drained from water; and Edward, 
Earl of Manchefter, and ſeveral others are declared under. 
takers thereof, on certain truſts, with power to erect 
banks, bridges, drains, locks, fluices, Sc. for recovery 
of the ſaid en-; and aſſeſſees of lands held by the adven- 
turers under the truſtees, may hold aſſemblies for makin 
of by-laws, for the management of the works of dralu- 
ing; they may charge the owner of the lands by an acre 
tax, Wc, and, on a of payment, ſell the defaulters 
Tad, Oc | 5 

The 11 Geo, 2. c. 34. ordains that commiſſioners ſhall 
be appointed to put this act in execution, far effeQually 
draining and preſerving of the ens in the iſle of Eh in 
Cambridgeſpire; who are authoriſed to make drains, 
dams, 225 and proper works thereon: and the ſaid com- 
miſſioners may 1 proprietors with a proportionable 
acre tax, wiz. for Waterden Fen, at the rate of 5s. and 
Reqdmorr, Cawdle Fen, and the Holts, at 23. an acre by 
the year, for four years; and afterwards at an year- 
ly rate, not exceeding 15. 64. per acre; they may like- 
wiſe borrow money far maintaiaing aud effecting the 
works, by aſſigning over the duties: perſons obſtruct- 
ing the draining to forfeit 1001. and if any perſon ſhall 
burn any of the engines erected, he ſhall be impriſoned 
three years; and being convicted again of the like of- 
fence, to be guilty of felony. And for raiſing money, 
for draining and future preſervation of Deeping fest, a 
rate of 205, an acre is to be paid, by all the taxable land 
owners, according to agreement of the proprietors; le- 
vied by diſtreſs of goods, or ſale of defaulters lands; 
which may be alſo mortgaged to raiſe the money, Qc. by 
11 Geo. 2. Co 39+ 

By the Stat. 21 Geo. 2. c. 18, Commiſſioners are ap- 
pointed for draining and preſerving certain fer /angs in 
the ſeveral pariſhes of Maney, Upwell, Welney, Downhan, 
Witcham, and in a certain extraparochial place in Hal 
Fen, within the iſle of Ely, and county of Cambridge, 
who may make an aſſeſſment of ss. 6 d. per acre yearly, 
on which they may borrow money, with like powers, 
authorities and directions as in Stat. 11 Geo. 2. cap. 34+ 
See Stat. 22 Geo, 2. c. 11, 16, 19. as to fen land, in the 
pariſhes of Sutton, Mepal, Witcham, Chatteris, Dadding- 
ton, Somerſbam, Upwell Outauel, Demer, Meluey, Whittle 
Y and Padly with Fenton in Ely, Cambridge and Hunting- 
don, with many others, which ſee in the Table to the 4 
edition of Sratutes at Large. | 

Feod or Feud, ls dead to be a right which a vaſſs! 
hath in lands, or ſome immoveable thang of his lord's. to 
aſe the ſame, and take the profits. thereof hereditarily; 
rendring unto the lord ſuch feodal duties and ſervices as 
belong to military tenure, &c. and the property of ike 
ſoil always remaining to the lord. Syclu. of Temes, 


cap. 1. 
4 Feodal, 


intetruptions of ſear and danger; as there are certain 
| 
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4 e. Stat. 14 Car. 2. cap. 4. | 
Feodalitp, Fealty paid to the lord by his frode tenant. 
 Fecre feodalitatem /uam, proat decet dico domino, Cartular. 
Rading. MS, | 


court of avards, appointed by. the maſter of that court, by 
watt} the N 32 Hen, 8. cap, 26. whoſe buſineſs it 
was to be preſent with the e/cheator in every county at the 
finding of offices of lands, and to give in evidence for the 
King as well concerning the value as the tenure; and his 
| office was alſo to ſurvey the lands of the ward, after the 
office found, and to rate it. He did likewiſe afign the 
King's widows their dowers; and receive all the rents of 
2 lands witkin his circuit, which he anſwered to the 
receiver of the court. This office ſeems to be wholly taken 
away by Statute 12 Car. 2. cap. 4. 
: Pars, Was the tenant who held his eſtate by feo- 
dal ſervice; and grantees, to whom lands in feud or fe 
were granted by a ſaperior lord, were ſometimes called 
homagers; and in ſome writings are termed vfl, fendt, 
and feodatariet. See Feuds, pe Ya | 
Feodum. See Feud, | | 
Feodum Wilitis, A knight's e: feodum laicum, a 
lay fee, or land held in fee of a lay lord. Nrnnet ' Gly. 
See Feuds. | 
 Feoffment, (/eoffamentum, from the Gothick word fen- 
dum, and ſignifies donationem faudi) Is a gift or grant of 
any manors, meſſuages, lands or tenements, to another in 
fee, to him and his heirs for ever, by the delivery of ſeiſin 
and poſſeſſion of the thing given or granted; and an every 
ſeoffment, the giver or grantor is called the feoffor, and he 
that receives by virtue thereof, is the eee. Lrerleton 
ſays, the proper difference between a feoffor and a dondr, 
is, that the one gives in fze-/:mple, the other in fre- tail. 
Litt. lib. 1. cap. 6. Accomp. Conv. 1 Vol. 71. The 
deed of feoffment is our moſt antient conveyance of lands; 
and in records we often find fees given to knights under 
the phraſes of ae veteri feoffamento, and de novo froſfumento; 
the firſt whereof were ſuch lands as were given or granted 
by King Henry T, And the others, ſuch as were granted 
after the death of the ſaid King, ſince the beginning of 
the reign of Henry II. At Common law the uſual con- 
veyance was by feoffment, to which livery and ſeiſin 
was neceſſary, the poſſeſſion being thereby given to the 


Feoffee ; but if livery and ſeiſin could not be made, 


by reaſon there was a tenant in poſſeſſion, the re- 
verſion . was granted, and the particular tenant at- 


torned. Co. Lit, 9. 49. And a feoffment is ſaid, in ſome ||. 


reſpects, to excel the conveyance by fine and recovery; 
it clearing all diſſeiſins, abatements, intruſions, and other | 
wrongful eſtates, which no other conveyance doth : and 
for that it is ſo ſolemnly and publicly made, it has been 
of all other conveyances the moſt obſerved, Weg. Symb. | 
235. Plowd. 554. | | 
This head will be beſt illuſtrated by confidering, 


I. Of avhat things a feeffment may be made. | 
II. Ibo may make a feoffment, and how it is to be matte. | 
III. Of the different kinds of livery, with their fiat 


and operations, | 


I. Of what things a feoffment may be made. 

A feoffment may be of a meſſuage, land, meadow, 
paſture, or other corporal thing; and of a moiety, third, 
or fourth part of it; that lies in livery, | 

So a feoffment may be made of lands, in which a man 
has no fixed eſtate; as, if he has twelve acres to be an- 
nually aſſigned in ſuch a meadow; and livery in any 
acre, which he has at the time of the feoffment, is ſuſſi. 
cient. Co. Lit. 4. 4. 48. b. 2 Rol. 10. 1. 40 ad 50. 
So, if a feoffment be of fifty acres towards the north 
in ſuch a moor, which contains 100 acres, livery in any 
of them is ſufficient, 2 Rol. 11. J. 5. Dy. 372. 6. 

So, if two manors be divided alternis wvicibus between 
parceners, either may make a feoffment of her manor; 


make livery in one ſecundum formam chartæ this year, and 
in the other the next year. Co. L. 48. 6, 


4 
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Bat a fedFment- cannot be made of a thing of which 
livery cannot be given; as, of izcotporedt inberitances; 
rent, advowſon, common, Ec. 2 Rol. 1. Il. 20. Though 
it be an nv] . in groſs, Unt. 11 H. 6. 4. Acc. 
2 Rol. 1. l. 21. e en en bd 
60 ar of lands, which bre uncertain till a fu- 


| ture act, is void; for livery does not operate . /ururb - 


as, if 4, agrets by indentute to convey 20 U. ur ahr in 
land to ſuch an uſe, and 205. per amm tb fuch un uſe, 
and makes a feoffment of all his lands to the ufes in the 


indenture; it will be void for all but that where fivery 


was made, it not berg afcertained which ſhall be to dne 
uſe, and which to the other. R. 1. Nol. 187. 
In a deed of feoffment, there muſt be a $ood feoffor, 


that is, one Able to grant the thing conveyed by the deed ; 
a feoffee capable to take it; und a thing grantfible; ad 
granted in the männer the law requireth, Ob. Lit. 12, 


49, 190. ; 


II. ho thay make a frununt, an bow ir is to be made. 

If à perſon 2 comp makes a feoffment, and gives 
livery himſelf, this is allowed on all hands to be good to 
bind himſelf, ſo that he ean by no proceſs or p avoid 
the feoffment, and reſtore himfelf to the poſſeſſion ; the 


. ſame law of an ideot; and the reaſon is, becauſe the 


inveſtiture being made before the pares curim, their ſolemn 


| atteſtation could not be defeated by the perſon himſelf, 


becauſe it is preſumed they are competent judges of the 
ability of the feoffor to make ſuch ſeaffmeht. 2 Rol. Abr. 


2. Co. Lit: 247. 4 Co. 125. 2. Sb. Puri. Caſes 153. 


and fee tit. I, awd Landtichs, and pop. 

But if an infant makes a feoffment, and makes a livety 
himſelf, this ſhall not bind him, but he himſelf may avoid 
it by writ of aum flit infra ætatem; yet the feoffmeht 
of the infant is hot void in itſelf, as well becauſe be is 
allowed to contract for his benefit, as that there ought to 
be ſome act of notoriety to reſtore the poſſeſſion to him 
equal to that which transferred it from him. 4 Co. 145. 
2 Roi. Abr. 2. 8 Co. 42, 43. I birtiagbums caſe. 

But if an infant makes a feoffment, aud & letter of 
attorney to make livery, that is void; ſo if a perſon 20 
compos makes a ſurrender of releaſe, this is void in law ; 
ſo if he makes a letter of attorney to give livery 3 but the 


heir at law after the death of the petſon of 0 am me- 


mory, or ideot, may avoid his feoffmetit; and {v may 
the King upon an office found of his luttacy during His 
life. 8 Co. 45. Co. Lir. 247. 4. 1 CG. 125. 4. 2 Nui. 
Hbr. 2. Show. Par. Caſts. 15 3. | 
There muft be livery of ſeifin in all ſeoffinents, arid 


gifts, Ge, where a corporal inheritance or freehold doth 


paſs ; and without livery, the deed is no feoffment, gift 
or demiſe. Lit. 59. 8 Rep, 82. But a frethold may 
paſs without livery by the ſtatute 27 H. 8. c. 10. By 
force of which ſtatete, a feoffment to the aſe of the feoffor, 
pope Se. fupplics the plate of livery and feifin, N 
A . 239. pes 

Bat a feoffment may not be of fach things whereof II- 
very and ſeiſin may not be made; for no deed of feoff- 
ment is good to pafs an eſtate withoar very of ſeiſin; 
and if either of the parties die before livery, the feoffnent 
is void. Plowd. 214, 219. Though where a feme feof- 
for made a feoffinent of lands with livery in view, and 
then married the feoffet before the livety was execute by 
actual entry; it was adjudged the livery might be exe- 
cuted after marriage, the feoffee having not only af au- 
thority to enter, but an intereſt paſſed by the livery in 


view, and the woman did alf on ker part to be done, 


1 Vem. 186. | | 2 

A man may either give or receive livery by letter of 
attorney; for ſince a contract Is no more than the con- 
ſent of a man's mind to a thing, where that conſent or 
concurrence appears, it were unreaſonable to oblige 
each perſon to be preſent at the execution of che contract, 
ſince it may as well be performed by any other perſon de- 
legated for that purpdſe by the parties to the contra; 


Co. Lit, 52. 2 Rol. Abr. 8. 

and the deed ought to comprehend both, and ſhe ſhall 

very, muſt be by deed, that it may appear to the court: 

that the attorney had a commilliob; to fepreſunt che par- 
1 . . 


But ſuch delegation or authority, to give or receive 


ties 
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ties chat are to give or take the livery, and whether the 
authority was purſued. Co. Lit. 48. J. 52. 4. 2 Rol, 
| Palft eman and Grobie, e e 5 


If a man be diſſeiſed, and wales a deed of ſeoffment, 
and a letter of attorney to enter and take poſſeſſion of the 


land, and afterwards to make livery, according to the 


form of the charter, it will be good a feoffment, though 
he was out of poſſeſſion at the time of the deed made: 


for the ſeoffment takes effect by the livery, and not by 


the deed. Co. Lit. 48; 52 . 

A feoffment being a Common law conveyance, and 
executed by livery, makes a tranſmutation of eſtate ; but 
a conveyance on the ftatute of uſes, as a covenant to 


tand ſeiſed, &c. makes only a tranſmutation of poſſeſ- 


ſion, and not of eftate. 2 Lev. 77. 1 Vent. 378. A 
feoffment to the uſe of 4. for life, the remainder to B. 
If 4. refuſes to take the eſtate, B. ſhall take preſently, 
becauſe the whole eſtate is out of the feoffor by livery; 
but if it had been by covenant to ſtand ſeiſed, he ſhould 
not have taken till after the death of 4. but it would 
reſt in the covenantor, who ſhall have the uſe in the 
mean time. 2 Lev. 77. 1 Leon. Ca. 279. Before the 
Stat. Weftm. 3. If a man had made feoffment in fee, 
without declaring any uſe, it ſhould have been to the uſe 
of the feoffee; the ugh now by that ſtatute, where no conſi- 
deration or declaration of uſe is expreſſed, it ſhall go to 
the ſeoffor himſelf. 2 Leon. 15. 16. If 1 convey lands 
by feofiment, which I have on the part of the mother, to 
J. S. and his heirs, without conſideration ; the uſe will 
be void, and the land ſhall return again to me and my 
heirs on the part of the mother; yet if I declare the uſe 
to me and my heirs, or upon ſuch feoffment reſerve a rent 
in like manner, it ſhall go to my heirs at the Common 
law, it being a new thing divided from the land. Heb. 
31. Co. Lit. 13, 231. 1 Rep. 100. Dyer 134. Where 
a man makes a feoffment, without any conſideration ; by 
that the eſtate and poſſeſſion paſſes, but not the uſe, which 
ſhall deſcend to his heir. 1 Leon. 182. : 

A feoffment in fee is made to the uſe cf ſuch perſons, 
and for ſuch eſtates, as the feoffor ſhall appoint by his 
will, or to the uſe of tie laſt will; by operation of law 
the uſe veſts in the feoffor, and he is ſeiſed of a qualified 
fee, viz. until he makes his will, and declares the uſes; 


and after the will is made, it is only directory, for no- 


thing paſſes by it bar all by the feoftment. 6 Rep. 18. 
Moor 567. A feoffment in fee, upon condition, Sc. was 
inrolled, but no livery made; and it was adjudged no good 
feoffment, but the inrollment ſhall conclude the perſon to 


ſay that it was not his deed. Poph. 6. 2 Nelf. Abr. 844. 


If a bargain and ſale of lands be not inrolled, add the 
bargainor deliver livery and ſeiſin of the lands ſecundum 
ormam chartæ, Ic. it has been held a good feoffment. 
2 And. 68. 

A feoffment in fee made upon condition not to alien, 
the condition is void ; becauſe it is repugnant to the eſtate; 
but if livery is had, the feoffment will be good againſt the 
feoffor: and a bond with condition that the feoffee ſhall 
not alien, is ſaid to be good. Co, Lit. 206. Cro. Jac. 
596. If a man makes a feoffment of lands on condition, 
that the feoffee ſhall give the lands to the feoffor, and his 
wife in ſpecial tail, remainder to the heirs of the feoffor ; 
and hedies before ſuch gift is made, the feoffee ought to 
make it as near the intent of the condition as may be, 
wiz. to the wife without impeachment of waſte, remainder 
to the heirs of the body of her huſband, on her body be- 
gotten, and remaiader to the huſband's right heirs. In 


caſe the feoffor and his wife both die, the feoffee then 


ſhould make the eſtate to the iſſue, and heirs of the body 
of his father and mother begotten, remainder to the righc 
heirs of the huſband or father. Co. Lir. 219, 220. x 
Tenant in tail makes a feoffment in fee; the inhe- 
ritance of the tail is not given to the ſeoffee by the feoff. 
ment, nor is he thereby tenant in tail; for none ſhall be 
tenant in tail but he only who is comprehended in the 
gift made by the donor. But it gives away all the im- 
mediate eſtate the feoffor had. Plonud. 562. Hob. 335, 
If leſſee for life, and the reverſioner in fee, make a feott- 
ment in fee by deed, each gives his eſtate ; the leſſee his 
by livery, and the fee from him in remainder. 6 Rep. 
15 Lill. Abr. 60g. A ſeoffment was made habindum 


- 


to the feoffes ond his beits; after the death of the feoft>?, 
and livery was made; yet it was held to be à void feoff. 
ment, for an eſtate of freehold in lads cannot begin at a 


day to come: but where a leſſor made a leaſe for lives, 


and granted the reverſion to another for life, whoſe eſtate 
for life was to begin after the death of the ſurvivor of the 
other leſſees for life, this was adjudged a good eftate in 
reverſion for life." Hob. 171. 1 Nel/. Abr. 846. 

If the huſband alone make a feoffment of his wife's 
land, or of both their lands, his wife being on the land 
and diſagreeing to it; this will be good againſt all per. 
ſons but the wife: alſd ſo it is, if one jointenant make a 
deed of feoffment of the whole land his companion being 
then upon it: or if a man diſſeiſe me of my lands, and 
then enfeoff another thereof, whilſt I am upon the land 
Ee. Perk, See. 219, 220. | | 4 

Every gift of feoffment of lands made by fraud or 
maintenance, ſhall be void; and the diſſeiſee, notwith- 
ſtanding ſuch alienation, ſhall recover againſt the firſt dif. 
ſeiſor his land and double damages; provided he com- 
mence his ſuit in a year after the diſſeiſin, and that the 


feoffor be pernor of the profits. Stat. 1 R. 2. c. 9. See 


11 H. ©, © 3. 
III. Of the different kinds of livery, with their effe 2s and 


: | operation. 
Livery may be by 4-4, and within wiew, or in lav. 
The hvery in gerd, is the a&ual tradition of the land, 
and is made either by the delivery cf a branch of a tree, 


or a turf of the land, or ſome other thing, in the name 


of all the lands and tenements contained in the deed; 
and it may be made by words only, without the delivery 
of any thing ; as if the feoffor being upon the land, or 
at the door of the houſe, ſays to the feoffee, I am content 
that you fould enjoy this land according to the deed, or 
Enter into this houſe or land, and enjiy it according to the 
deed; this is a good livery to paſs the ſreehold, becauſe, 
in all theſe caſes, the charter of feoffment makes the li- 
mitation of the eftate, and then the words ſpoken by the 
feoffor on the land, are a ſufficient indicium to the people 
preſent, to determine in whom the freehold reſides during 
the extent of the limitation; beſides, the words, being 
relative to the charter of feoffment, plainly denote an in- 


tention to enfeoff, Co. Lit. 48. a. Co. 137. 3. Ho- 


rowgord's caſe. 6 Co. 26. Sbary's caſe. 2 Rel. Abr. 7. 
And fee Cro. Fac. 80 which ſeems con?? 

But if a man without any charter, being in his houſe, 
ſays, 1 here demiſe you this houſe, as long as I line, paying 
201. per annum, this paſſes no freehold, but only an 
eſtate at will, becauſe the word d-mi/e denotes only the 
extent of the limitation of the eſtate intended to be con- 
veyed; but bare words of limitation, without ſome adds 
or words to diſcover the intention of the feoffor to deliver 
over the poſſeſſion, are not ſufficient to convey the free- 
hold; for if a charter of feoffment be made to a man and 
his heirs, this, without ſome other act, or word to give 
the poſſeſſion, only paſſes an eſtate at will, becauſe the act 
of delivery is requiſite to the perfection of the charter; 
but beſides the charter of feoffment, there muſt be fore 
act or words to deliver over the poſſeſſion, before the feok-e 
can enjoy it purſuant to the charter. 6 Co. 26. 2 Rol. 
Abr. 7. Co. Lit, 48. Cro. Eliz. 482. 9 Co. 138. 
Moor, pl. 632. | 

The livery avithin view, or the livery in /aw, is when 
the feoffor is not actually on the land, or in the houſe, 
but being in fight cf it ſays to the feoffee, I give you 
yonder houſe, or land, go and enter into the ſame, and takt 
Prffeſfion of it accordingly ; this fort of livery ſeems to be. 
made at tirft only at the court barons, which were anti- 
ently held /a6 dio, (that is, in the open air) in ſome open 
part of the manor, from whence a general ſurvey or view 
might have been taken of the whole manor, and the 
fares curiæ eaſily diſtipguiſhed that part which was then 
to be transferred. Pollex. 47. 1 

But this fort of livery is not perfed to carry the free» 
hold, till an a&ual entry made by the feoffee, becauſe 
the poſſeſſion is not actually delivered to him, but only 
a licence or power given him by the feoffor to take pol 
ſeſſion of it; and therefore, if either the feoffor or ſeoſiee 


die before livery, and entry made by the feoffce, the 
l:yery 


| F E 0 


livery within the view becomes incfeftuat and void ; for 
if the feoffor dies before entry, the feoffee can't after- 
wards enter, becauſe then the land immediately deſcends 
upon his heir, and conſequently no perſon can take poſ- 
' feflion of his land without an authority delegated from 
him who is the proprietor ; nor can the heir of the feoffee 
enter, becauſe he is not the perſon to whom the feoffor 
intended to convey his land, nor had he an authority from 
the feoffor to take poſſeſſion; belides, if the heir of 
the feoffce were admitted to take poſſeſſion after his fa- 
ther's death, he. would come in as a purchaſer, whereas 
he was mentioned in the feoffment to take as the repre- 
ſentative of his anceſtor, which he cannot do fince the 
eſtate never veſted in his anceſtor. Co. Lit. 48, 6. 
2 Rol. Abr. 3, 7. 1 Vent. 186. Moor 85. Pollex. 48. 
The livery avithin view may be made of lands in an- 
other county than where the lands lie, becauſe the tranſ- 
lation of the feud was often made at tke court- baron, in 


the preſence of pares curiæ; and theſe courts being held 


ub dio, the pares could have a diſtin& view of every part 


fort of inveſtiture, though the lands were in a different 


county, for notwithſtanding that, they might have been | 


art of the ſame manor, for which the court was held. 

Lit. 48. b. Ws | 
This ceremony was firſt inſtituted, that the pares of 
the county might, upon any diſpute relating to the free- 
hold, determine in whom it was lodged, and from thence 
be the better enabled to determine in whom the right was. 
Hence therefore it is, that if a man makes a feoffment, 
or leaſe for life, to commence in futuro, and makes li- 
very immediately, the livery 1s void, and only an eſtate 
at will paſſes to the feoffee; for the deſign of the inſtitu- 
tion would fail, if ſuch livery were effectual to paſs the 
freehold; for it would be no evidence, or notoriety of 
the change of the freehold, if after the livery made, the 
freehold ſtill remained in the feoffor ; the uſe of the in- 
veſtiture would rather create than prevent the uncertainty 
of the freehold, and in many caſes would put men to 
fruitleſs trouble and expence in purſuit of their right; 
for by that means, after a man had brought his præcipe 
againſt a perſon, whom he ſuppoſed to be tenant to the 
freehold, and had-proceded in it a conſiderable time, the, 
writ might abate by the freehold's veſting in another, by 
virtue of a livery made before the purchaſe of the writ. 
Another reaſon why ſuch future intereſts cannot be al- 
lowed to paſs by any act of livery was, becauſe no man 
would be ſafe in his purchaſe, if the operation of livery 
might create an eſtate, to commence many years after 
the livery was made; and though they have allowed a 
future intereſt, to commence by way of leaſe, yet that 
had no ſuch ill effect in making purchaſes uncertain, be- 
cauſe anciently they were under the power of the free- 
holder, who by recovery might deſtroy them ; and now, 
_ unleſs ſuch leaſes are made upon good. conſiderations, 
they are fraudulent againſt a purchaſer; and it is not to 
be preſumed-that leaſes at great diſtances ſhould be pur- 
chaſed for value, Cro: Eliz. 451, 2 Vent. 204. Co. 
Lit. 217. 5 Co. 94. b. | 

Hence, by the way, we may account why a freehold 
in reverſion or remainder cannot be granted in futuro, 
though there no livery is neceſſary to paſs it; as where 
Ai. is tenant for life, remainder to B. in ſee; A. makes 
a leaſe for years to C. and afterwards grants the land to 
D. habend' from Mich. next enſuing, for life; this 
grant to D. was adjudged void, though C. attorned to 
it after Michaelmas, becauſe ſuch future grants create an 
uncertainty of the freehold, and the tenant of the free- 
hold being the perſon who is. to anſwer the ſtranger's 
fracipe, and was anſwerable to the lord for the ſervices, 
it were unreaſonable to permit him by any act of his 
own, to prevent or delay the praſecution of their right. 
Cro. Elix. 451. 2 Fent. 204. Co. Lit. 217. 5 Co. 94. 
3. 2 C. 55. Buckler's, cale, 2 And, 29. Moor 423. 
Cro. Elix. 450, 585. Hob. 170, 171. 5 Co. 94. 1 
Rol. Rep. 261. See Livery of Seiſin. 

A deed of feoffment is to be made by the words have 
granted, bargained, enftoffed, Sc. The way of pleading a 
feoffment is thus, wiz. That A. B. was ſeiſed in fee of 
the place where, Cc. and being ſo ſeiſed, feofavit quen- 


| 


/ 


\ 


— 


dats C. D. inter alla per nomina omdium, ce babind, % 
teritnd. did tiumenta, Ofc. prifat' C. D. & heredibus ſuit 
in porpetuum ad ſolum opus & uſum, c. 7 Salk. 165, 

Ferz Natarz, In our law ſignifies heaſts and birds that 
are wild, in oppoſition te the tame ; ſuch as hares, foxes; 


wild geeſe, and the like, wherein' no man may claim a 


property. Unleſs under particular circumſtances, as 


where they are confined, or made tame, &c, See Pro- 


erty. 
x Fervfare, (from the Sax. Hrd and fare iter) Significat 
quietantiam eundi in exercitum. Fleta, lib. 1. c. 47. 
Fferdwit (Sax. ſerd exercitus, & wit porna) Was 
uſed for being quit of manſlaughter, committed in the 


army. Flea, lib. 1. It is rather a fine impoſed on per- 
ſons for not going forth in a military expedition; to 


which duty all perſons, who held land, were in neceſſity 


_ obliged: and a neglect or omiſſion of this common ſer- 


vice to the public, was puniſhed with a pecuniary multt 
called the ferdzvice. Cowel. | 


Ferial Days, (dies frriales, firiæ) According to the 
of the manor ; and therefore were proper to atteſt this | Latin dictionary are holy-days ; but in the Stat. 27 H. 6. 
c. 5. Ferial days are taken for working days; all the days 


of the week, except Sunday; the week days as diſtin- 
guiſhed from Sunday, the profane from the ſacred, were 


called dies feriales, by a charter dat. 28 Mart. 1448,— 


Ex Cartular. Eccl. Elyenſis. MS. 
Ferlingata terrz, A quarter or fourth part of a yard- 
land, — Decem acre faciunt ferlingatam, 4 ferlingatæ 


* 


faciunt virgatam, & 4 virgatæ faciunt hidam, &c. In 


antient records there is mention of ferlingas and feralingus 
terræ. Mon, Ang. tom. 2. f. 8. See Fardel of Land. 
Ferm, (Arma. A houſe and land let by leaſe, &c. 


Vide Farm. 


Fermary, (from the Sax. forme, victus) Is an hoſpi- 


tal; and we read of friers of the frmary. 

Fermiſona, The winter ſeaſon of killing deer; as 
tempus pinguedinis is the ſummer ſeaſon. Quod idem hugo 
& heredes ſui de cætero quolibet anno poſſunt capere in præuicto 
parco de, fc. unam damam in fermiſona inter feflum 
Jancti Martini & Purif. beate Mariz, et unam daman in 
pinguedine inter feflum, &c, Fin, Concor, in Cur, Dom. 
Regis apud Litchfield coram Roger de Turkilby, Ce. inter 
Hugonem de Acouer 2zer. & Will. de Aldethley Defore. 
Penes Will. Dugdale, MiP. eee 

Fernigo, A piece of waſte ground where Fern grows. 
Cartular. Avbat. Glaflon. MS. : ; 1 

Ferramentum, /erramenta, The iron tools or inftru- 
ments of a mill, Et reparare ferramenta ad tres ca- 
rucas, i. e. the iron work of three ploughs. Lib. Nig. 
Here. | 

Ferrandus, An iron collar, particularly applied to 
horſes, which we at this time call an ren gray. 

Ferry, A liberty by preſcription of the King's grant, 
to have a boat for paſſage upon a river, for carriage of 
horſes and men for reaſonable toll: it is uſually to croſs a 
large river. Terms de Ley, A ferry is no more than a 
common highway; and no action will lie for one's being 
diſturbed in his paſſage, unlefs he alledge ſome particular 
damage, &c. 3 Mod. Rep. 294. 9255 

A ferry is in reſpect of the landing: place, and not of 
the water, the water may be to one, and the ferry to 
another; as it is of ferries on the Thames, where the ferry 
in ſome places belongs to the archbiſhop of Canterbury, 
where the mayor of London has the intereſt of the water; 
and in every ferry, the land on both fides of the water 
ought to belong to the owner of the ferry, or otherwiſe 
he cannot land on the other part. 13 April 23 Elix. in 
Scaec. Savil 11. Inhabitants of Ipfewich v. Brown. And 
every ſerry ought to have expert and able ferrymen, and 
to have preſent paſſage, and reaſonable payment for the 
paſſage. And it is requiſite to have one, who has pro- 
perty in the ferry, and not to allow every fiſherman to 
carry, and recarry at their pleaſure, for divers inconve- 
niencies ; and eſpecially when a place is between the di- 
viſions of two counties, any felon may be conveyed from 
one county to another, ſecretly, without any notice. 
Sav. 14. 

A ferryman if it be on ſalt water, ought to be privi- 
leged from being preſſed as a ſoldier, or otherwiſe. 
Savil 11. & 14. at ſup. 
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Owner of a ferry cannot ſuppreſs that, and put up | 


bridge in its place without licence, and ad guod damnum; 
per Holt Ch. J. Paſch. 3 Will. & Mar. Show. 243, 


257. Pain v. Partridge, Cart. 193. S. C. 1 Salk. 


12. 8 C. | ; 
If a ferry be granted at this day, he that accepts ſuch 
rant is bound to keep a boat for the public good; per 
Fel Ch. J. Shewv. 257. in the caſe of Pain v. Par- 


triage. 


may have a reaſonable beginning by agreement, as that 
the inhabitants of the rown might be at the charge of 


procuring the grant, and in conſideration thereof, one 


man to find the boat, and take toil; and the inhabitants 
to pay none; per Holt Ch. J. Show. 257. ut ſup. 

A common ferry was for all pafiengers paying toll, but 
the inhabitants of A. were toll-free. An inhabitant of . 
may bring an action for taking toll, but not for neglect- 
ing to kcep up the ferry ; becauſe the former is a private 
right, bur the latter a public. 1 S/. 12. Tria. 3H. 
3. Pain v. Pariridge. But he cannot maintain an ation 
for not paſſing; for ſo, any other ſubject might bring an 
action, which would be enoleſs; but the taking toll was 
a ſpecial damage, and without ſpecial damage he can only 
indie, or bring information. #612. 

The not keeping up a Ferry, has been held to be in- 
dictable. See Bridge. = EE: 

Ferſpeken, To ſpeak ſuddenly—Neme pe teſt placitare, 
c. nec cogi debet redum ejus ferſpeken de omnibus cauſis, 
fc. Leg. H. 1. c. 61. 

Feſta in Cappis, Were ſome grand holy-days, on 
which the whole chers and cathedrals wore caps, Vitæ 
Abbat S. Alban. p. 80, 83. | 

Feſtingmen, The Sax. Feflinman ſigniſies a ſurety or 

ledge; and to be free of feffingmen, was probably to be 
free of franl- pledge, and not bound for any man's forth- 
coming, who ſhould tranſgreſs the law. Mon. Ang. Tom. i. 


Feſting-Peuny, Earneſt given to ſervants when hired 
or retained in ſervice, ſo called in ſome Northern parts of 
England, from the Sax. FeAnian, to faflen, or confirm, 

Feſtum, A feaſt; Fefum S. Michaelis, the feaſt of Sr, 
Michael, &c. | 

Feſtum Stultozum, The feaſt of fools. See Caput 
anni. 

Feud, (Feida) Signifies in the German tongue Guerram, 
Lat. Pelium ; and according to Lambard, capitales inimi- 
citias. and feud uſed in Scotland is a combination of kin- 
dred for revenging the death of any of their blood againſt 
the killer and all his race; or any other great enemy. 
Shene, | | 

Feudal and Feudary, See Feodal and Frodary, | 

Feudbote, A recompence for engaging in a feud, and 
the damages conſequent ; it having been the cuſtom in an- 
cient times, for all the kindred to engage in their kinſ- 
man's quarrel, Sax. Did. 

Feuds, (Feoda) According to the authorities in 
Robertſ. Hit. Emp. Cha, V. 1 /. 226. Feodum is com- 
pounded of od, poſſeſſion or eſtate, and eo wages, pay; 
intimating that it was ſtipendiary, &c. and granted as a 
recompence for ſervice, according to Selman. Eſtates in 
lands were criginally at will, and then they were called 
Munera ; afterwards they were for life, and then they 
were termed beneficia, and for that reaſon the livings of 
clergz men are fo called at this day; and afterwards they 
were made hereditary, when they were called feeda, and 
in our law fee-ſimple. Rel. Spel. 9g. When Eugh Caput 
viurgcd the kingdom of France, about the year 947, to 
ſup port himſelf in ſuch uſurpation, he granted to the no- 
bility and gentry, that whereas till then they enjoyed their 
bonours for life, ort will only, they ſhould from thence- 
forth hold them to them and their heirs; which was imi- 
tated by William called The Conqueror, upon his acceſſion 
tothe crown of Enland, ſor till bis reign feuds or fees were 
not hereditary but oaly for life, or for ſome determinate 
time. 3 Salk, 165. Feuds ate called by various names, 
according to their reſpective natures, As 

Feudum antiquum, A feud deſcending to a ſon, &c. 
ſtem his anceſtors, Elac. GC em. 2.212221. 


- 


Cuſtom for the inhabitants to be diſcharged of toll, 


| Rebert/. Hit. Emp. Cha, V. IV. 217, 18, etc. 


* 


+ 4; 


Feudum apertum, A feud reſulting back again to the 

lord. of the fee, where the blood of the perſon laſl ſeiſed 

in fee-ſimple, is utterly extin& and gone, Black, Con, 
2 F. 245. A 3 

Feudum honozarium, (and Feudum individuum) An 
honorary. feud, or title of nobility, not of a diviſible 
nature, and deſcendible to the eldeſt ſon, in excluſion of 
all the reſt, Black. Com. 2 J. 56, 7. 215. 

Feudum impꝛopzium, An improper or derivative fey . 
and feoda impropria are all ſuch teuds as do not fall with. 
in the deſcription of ſecda propria. Black Com. 2 V. 58 

Feudum maternum, A feud deſcending to the fon 
from the mother. Black. Com 2 V. 212, 243. 

Feudum novum, A feud newly acquired by the ſon, tg 
which in ancient times only the deſcendents from his body 
could ſucceed, by the known maxim of the early feodal 
conſtitutions. Flack. Com. 2 V. 212, 221, 

Feudum novum, Held ut az:iquum: deſcendible jn 
the ſame manner as a feudum novum. Black. Com. ib, 

Feudum paternum, A feud deſcendible from father 
to ſon, & c. Black. Com. 2 V. 243: | 

Feudum p:opzfum, A preper feud, diſtinguiſhed from 
an improper, which are the two grand and general di- 
viſions. Black. Com. 2 V. 58. | | 

As to the hiſtory of Fendt. See Dalrymple, Monteſpuieu, 
Gilbert, Wright, Crag and Roberi/. Hiſt, Emp. Cha. V, 
1F. ith. Sc. O's | 

Fiat, In our law, is a ſhort order or warrant of ſome 
judge for making out and allowing certain proceſſes, 6c, 
If a certiorari be taken out in vacation, and teſted of the 
precedent term, the fiat for it muſt be ſigned by a judge 
of the court, ſome time before the eſſoin- day of the ſub. 
ſequent term, otherwiſe it will be irregular: but it is ſaid 
there is no need for a judge to ſign the writ of certiorari 
itſelf; but only where it is required by ſtatute. 1 Salb, 
150. 2 Haul. 289. 

Fiat Juſtitia, On a petition to the King, for his 
warrant to bring a writ of error in parliament, he writes 
on the top of the petition Fat juſtitia, and then the writ 
of error is made out, &c. And when the King is petiti- 
oned to redreſs a wrong, he indorſes upon the petition, 
2 right be done the party. Dyer 385. Stamf. Prærog. 

eg. 22, | 

FilTion of Law, (Fiddio juris) Is allowed of in ſeveral 
caſes: but it muſt be framed, according to the rules of 
law ; not what is imaginable in the conceptions of man; 
and there ought to be equity and poſſibility in every legal 

fiction. There are many of theſe fiction, in the civil law; 
and by ſome civilians, it is ſaid to be an aſſumption of 
law upon an untruth, for a truth, in ſomething poſſible 
to be done, but not done. Godolpbin & Bartol. The 
ſeiſin of the conuſee in a fine is but a fi7ion in our law; 
it being an invented form of conveyance only. 1 Lil. 
Abr. 610. And a common recovery is fi4io juris, a formal 
act or device by conſent, where a man is deſirous to cut 
off an eflate-tail, remainders, c. 10 Rep. 42. 

By fiction of law, a bond made beyond ſea, may be 
pleaded to be made in the place where made, 7o wit, in 
1/lington in the county of Middleſex, Fc. to try the ſame 
here; without which it cannot be done, Co. Lit. 261. 
And ſo it is in ſome other caſes; but the law ought 
not to be ſatisfied with #27ons, where it may be otherwiſe 
really-ſatisfied ; and fiions in /aw ſhall not be carried 
farther than the reaſons which introduce them neceſſarily 
require. 1 Lil. Abr. 610. 2 Hawk. 320. 

Fidem mentiri, Is when a tenant doth not keep 
that ſeally which he hath ſworn to the lord. Leg. H. 1. 
1 
Fiet, Which we call fee, is in other countries the 
contrary to chattels : in Germany, certain diſtricts or ter- 
ritories are called Fi,; where there are / of the empire. 
See Black. Cem. 2 V. 45. | 

Kings and chieftains, when they ſettled in a conquered 
country, beſtowed land on their adherents, as a recom- 
pence for their ſervice, etc. Theſe grants were called 
Benrficia ; becauſe they were gratuitoug; donations, and 


| honores, becauſe they were regarded as marks of diſtinc- 


tion: this is the origin of fefs. See the hillory thereof 


Fieri 


„Fiert facias, Is a judicial writ, given by the ſtatute of 
Weſtm. 2. 13 Ed. 1. that lies where he ach is had 
for debt, or damages recovered in the King's courts; 
by which writ the ſheriff is commanded to levy the debt 
and damages of the goods and chattels of the defendant, 
Sc. Old Nat. Br. 152. | ons Tk 

This writ though mentioned in the ſtatute /. 2. 18 
is a writ of execution at common law, and is called a 
feeri facias, becauſe the words of the writ directed to the 
ſheriff are Quod fieri facias de bonis & catallis, &c. and 
from theſe words the writ takes its denomination, Co. 
Lit. 290. 6, | | 85 | 
The property of goods is veſted by the delivery of the 
. fa. and an extent afterwards for the King comes too late, 
and that on the ſtatute of frauds and perjuries ; per Holt, 
Comb. 123. Trin. 1 V. & M. in B. R. Lechmere v. Tho- 
roug bgood. STE 3 | 40 
This writ is to be ſued out within a year and a day 
after judgment; or the judgment muſt be revived by /cire 
acias : but if a fieri facias ſued in time, be not executed, 
a ſecond fieri facias, or elegit may be ſued out; and it is 
ſaid ſome years after, without a /cire facias, provided con- 
tinuances are entered from the firſt fñ. fa, which it is alſo 
held may be entered after the ſecond fi. fa. taken out, un- 
leſs a rule is made that proceedings ſhall ſtay, c. Sid. 
59. 2 Nelſ. Abr. 776. If a man recover debt againſt 4. B. 
and levy part of it by feri facias, and this writ is returned; 
yet he may take the body in execution by capias for the 
reſt of the!debt. Rol. Abr. g04. The ſheriff on a fieri facias 
is to do his beſt endeavours to levy the money upon the 
goods and chattels of the defendant ; and for that purpoſe 
to inquire after his goods, c. And the plaintiff may 
inquire and ſearch if he can find any, and give notice 
thereof to the ſheriff, who ex officio is to take and fell 
them if he can, or if not, by a writ of venditione exponas. 
2 Shep. Abr. 111. 7 ; | 
There may be a te/fatum fieri facias into another coun- 
ty, if the defendant hath not goods enough in the coun- 
ty where the action is laid to ſatisfy the execution; and 


the feri facias for the ground of the r-fatum, may be re- 


turned of courſe by the attornies, as originals are. 2 


Salk. 589. If all the money is not levied on a fferi facias, 
the writ muſt be returned before a ſecond execution can 


be iſſued; becauſe it is to be grounded on the firſt writ, 
by reciting that all the money was not levied. 1 Salk, 
318. | | 

Where the. ſheriff ſells goods which he levied by fieri 
facias, and doth not pay the money, action of debt will 
lie againſt him; for the defendant is diſcharged as to the 
plaintiff, and the ſheriff is now become his debtor in law; 
and if the ſheriff die after he hath levied the debt, the 
like action will lie againſt his executors, as it is a duty 
when levied. March. Rep. 13. Cro. Car. 387. 

If a ſheriff that hath ſeized goods by fer? facias is going 
out of his office, he muſt deliver them to the new ſheriff, 
and return his writ executed pro tanto; and he ought not 
to deliver them to the owner, by reaſon the writ of exe- 
cution is warranted by a record, and therefore the diſ- 
charge thereof muſt appear by record. Yelv. 44. Upon 
a fieri facias the ſheriff returned, that he had levied goods 
ad valentiam of the debt; the return being filed, a mo- 
tion was made that he might bring in the money, which 
not being done an attachment was granted, and then the 
ſheriff appeared and prayed to amend the return, for that 
the goods were damaged by lying, and he could not get 
buyers; but it was adjudged, that the return ſhall not be 
altered, for he might have returned this at firſt by way of 
excuſe ; and having returned that he had levied goods ad 
valentiam, he ſhall pay the money, Sd. 407. Wa 

The ſheriff cannot deliver the goods by him taken in 
execution to the plaintiff, in ſatisfaction of his debt; be- 
cauſe his authority is zo /ell the goods. Lat. 589. 1 Lil. 
Abr. 611. And if a ſheriff ſells the goods taken by fieri 

Facias at under price, the ſale is good, and the defendant 
can have no remedy; though where there appears to be 
covin between the ſheriff and the buyer, the owner ſhall 
have his action upon the caſe. Kelav. 64. 1 Salk. 28, 
On a eri facias. the ſheriff has power to take any thing, 
but wearing cloaths; and if the defendant hath two 
gowns, Fc, it is ſaid he may ſell one, If the ſheriff exe- 


* 
4 
* 
a 
- 2 0 
— c p : 
L 3's 
«; 


cutes a writ of, eri faciar, he may afterwards return »alla. 
bons, if there appear a prexogative writ; or, on better 
information, that the goods taken were not the defendant's, 


Comb. 356, 452. 


By the ſeizure of the goods, the ſheriff hath a property 


in them; but goods of a ſtranger, &c, in the poſſeſſion o 
th# defendant ſhall not be ſeized in execution; for' ihe 


hheriff at his peril nuſi take notice whoſe goods they are: 


though, if che ſheriff inquires by a jury, where the pro- 
perty is lodged, and it is found that they are the defend- 
ant's goods, when they are not, this will indemnify the 
ſheriff. Dalt. Sher. 60, Wood's Infl. 608. + | 


The ſheriff cannot break open the door of an houſe to 


execute a fferi facias upon the goods of the owner or oc- 


cupier; but a man's houſe ſhall be a protection for his 
own goods only; and not for the goods of another. 5 Rep. 


91. 2 Nelſ. Abr. 775. If the defendant is a beneficed 


clergyman, and the ſheriff returns Qued e Clericus Bene- 
ficiatus, Ic. a writ ſhall go to the biſhop of the dioceſe 


to levy the debt de bonis Ecclefiaſiicir, who thereupon 
ſends forth a ſequeſtration of the profits of the clerk's 
beneſice, directed to the churchwardens, &c. But this 
writ of ſequeſtration mult be renewed every term. 2 nf. 
4, 472, 627. ; 

By virtue of a feri facias a term for years may be ſold, 


as well as any other goods, and without an inqueſt or 


jury: alſo corn growing may be ſold. 8 Rep. 96. 1 Rel. 
Abr. 892. And if the ſheriff on a feri facias, &c. ſelleth 
a term for years, and after that the judgment is reverſed; 
the term ſhall not be reſtored, but the money for which it 
is ſold. 4 Rep. 141. 


But where a term is delivered to the plaintiff upon an 


elegit, and then the elegit is reverſed; reſtitution.ſhall be 
of the term. Cro. Fac. 246. When upon a fieri facias 
the ſheriff ſells a term, reciting it falſly, as to its com- 


mencement and ending, &c. the ſale is void, becauſe 


there is no ſuch term, yet if he recites it generally, and 
being of divers years yet to come, ſells all the intereſt 


which the defendant had in the land, the ſale will be 


good. 4 Rep. 74. | 
If an execution is ſued on a fi. fa. and the defendant 


dies before it is executed, it may be ſerved on the defend- 
ant's goods in the hands of his executor or adminiſtrator, 
| Cro, Elix. 181, Two fieri facias's are delivered the ſame 


day to the ſheriff againſt the ſame perſon; he is bound 
to execute that firſt, which was firſt delivered ; and if he 
executes the laſt firſt, he muſt anſwer it to the party who 
brought the firſt, who may bring an action againſt him; 
but the execution ſhall ſtand good. 1 Salk. 330. 

A man had a judgment for debt againſt another, and on 


| a þ. fa. the ſheriff took his goods in execution, but the 


plaintiff ſuffered the goods to remain in the hands of the 
debtor, and would not let the ſheriff proceed any fur- 
ther: A. B. having alſo a judgment againſt this debtor, 
on a feri facias, ſeized upon the ſame goods, and it was 
held good, for the former was a fraudulent execution. 
Fareſl, Rep. 37, 38. | = 

On a writ of fieri facias againſt one partner, the ſheriff 


may take the goods of both; yet the vendee ſhall have 


only a moiety thereof in common with the other. Comb. 


207. By the common law, goods were bound from the 
day of the teſſe of the writ; but by Stat. 29 Car. 2. c. 3. 
/eR. 16. they are boun ] only from the time of delivery 


thereof, Wc. Bid. See Godb. 147. See Execution. 
Difference between a fer! facias, and an extent, See 
Rep. Temp. Hardw. per Annaly 103. 
Fikteenths, A tribute or impoſition of money, laid 


generally upon cities, burroughs, &c. through the whole 


realm; ſo called, becauſe it amounts to a fifteenth part of 
that which each city or town hath been anciently valued 


| at, or a f/teenth of every man's perſonal eſtate according 


to a reaſonable valuation. And every town knew what 
was a fifteenth part, which was always the ſame; whereas 
a ſublidy raiſed on every particular man's lands or goods, 
was adjudged uncertain; and in that regard the þ/teenth 
ſeems to have been a rate formerly laid upon every town ; 
according to the land, or circuit belonging to it. Cams. 

Brit. 171. | 
There are certain rates mentioned in Dome/#ay, for levy- 
ing this tribute yearly ; but ſince, though the rate be 
certain, 
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certain, it is not to be levied but by parliament. By 31 


EA. 3. e. 13. # fifteenth was granted, for pardons, Qc. 
The 7 EA. ö. c. 4. granted a ſubſidy and two f/teenths by 
the temporalty, c. And in the 1, 5, Oc. Elis. and 
i, 3, and 18 Fac. 1. Fificenths and tenths were granted 
for maintaining the wars, &c. 


Fighting and Quarrelling, Is prohibited by ſtatute, 


in a church, or church-yard, &c. on pain of excommuni- 


cation, and other corporal puniſhment. Star, 5 & 6 
Ed. 6. c. 4. See Church. ; 

Fightwite, (Sax.) Signifies a mul& for fighting, or 
making a quarrel to the diſturbance of the peace. 
Malta ob commiſſam fu in pertarbationem pacis: in 
exercita regis 120 /ol. luebatur Fightwita, i. e. Fori;fafura 
fSugne. 8. Codex. 1 

Figures. It was moved to quaſh an indictment, be- 
cauſe the year of our Lord in the caption was in figures. 
But per Halt, Ch. J. the year of the King is enough. 
Med. 78. pl. 40. Mich. 22 Car. 2. Anon. Sid. 40. Keb. 
19. Sti. 88. 2 Lev. 102. 2 Hawk. P. C. 255. 


Stat. 6 Gee. 2. 14. Allows the exprefling numbers by 


fares in all writs, &fc. pleadings, rules, orders and in- 
didments, Ic. in courts of juſtice, as have been com- 
monly uſed in the ſaid courts, notwithſtanding any thing 
in the Stat. 4 Ges. 2. 26. See Falſe Latin. 

Filacer or Filizer, (Filizarizs, from the Lat. Filun) 
Is an officer of the court of Common Pleas, called by this 
name, as he files thoſe writs whereon he makes out pro- 
ceſs. There are fourteen of theſe fi/izers in their ſeveral 
diviſions and counties, and they make forth all writs and 
proceſſes upon original writs, iſſuing out of Chancery, 
as well real, as perſonal and mixed, returnable in that 
court: and in actions merely perſonal, where the defend- 
ants are returned ſummoned, they make out pores or at- 
tachments; which being returned and executed, if the 
defendant appears not, they make forth a 4i//ringas, and 
ſo ad infinitum, or until he doth appear: if he be returned 
bil, then proceſs of capias infinite, &c. They enter 
all appearances and ſpecial bails, upon any proceſs made 
by them: and make the firſt ſcire facias on ſpecial bails, 
writs of habeas corpus, diftringas nuper wicecomitem vel 


ballivam, and all ſuper/edeas's upon ſpecial bail: in real 


actions, writs of view, of grand and petit cape, of Wither- 
vam, c. Alſo writs of adjournment of a term, in caſe 
of public difturbance, &c. | 

And until an order of court, 14 Jac. 1. they entered 
declarations, imparlances and pleas, and made out writs 
of execution, and divers other judicial writs, after ap- 
pearance : but that order limited their proceedings to all 
matters before appearance, and the protbonotaries to all 
afrer. The filizers of the Common Pleas have been officers 
of that court before the Strat. 10 H. 6. c. 4. wherein 
they are mentioned: and in the King's Bench, of later 


times, there have been filizers, who make out proceſs 


upon original qurits returnable in that court, on actions 
in general. 

File, ¶ Filacium) A thread, ftring or wire, upon which 
writs, and other exhibits in courts and offices are faſtened 
or filed, for the more ſafe keeping and ready turning to 
the ſame. A file is a record of the court; and the filing 
of proceſs of a court, makes it a record of it. 1 Lil. 
112. An original writ may be filed after judgment given 
in the cauſe, if ſoed forth before; declarations, Qc. are 
to be filed: and affidavits muſt be fed, ſome before read 
in court; and ſome preſently when read in court. bid, 
113. Before filing a record removed by certiorari, the 
juſtices of B. R. may refuſe to receive it, if it appears to 
be for delay, Cc. and remand it back for the expedition 
of juſtice: but if the certiorari be once filed, the proceed- 
ings below cannot be revived. 2 Hawk. 7. 207, An 


 indi&ment, Cc. cannot be amended after fled. 


Field-Vle or Filkdale; A kind of drinking in the 
field, by bailiffs of hundreds; for which they gathered 
money of the inhabitants of the hundred to which they 


belonged: but it has been long ſince prohibited. Brad. 
4 bil. 307. 2 


Filicetum, Signiſies a ferny ground, — Ub; Filices 
ereſcunt Co. Lit. 4. 

Filiolus, Is properly a little ſon, alſo a godſon.—— 
Filiolus quem de ſacro fonte ſuſcepit. Dugd. Warwickſh. 


697. 
2 
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Filum Jquz, Ts the thread or middle of the ſtream, 
where a river parts two lordſhips: Ft babeant 1 buttay 
ow ad Filum Aquæ predifz, Ex. Reg. Priorat. de 

ormley, fol. 3. Mon. Angl. tom. 1. f. 390. Fils 45 
Mer, the high tide of the ſea. Roz. Parl. 11 H. 4. It 
is the middle of any river or ſtream which divides coy. 
ties, townſhips, pariſhes, minors, liberties, Cc. 

Finders, Are mentioned in ſeveral ancient ſtatutes, 
and ſeem to be the ſame with thoſe which we now call 
ſearchers ; who are imployed for the diſcovery of goods 
imported, or exported, without paying cuſtom, Sar. 
18 Ed. 3. 14 K. 2. c. 10. 1H. 4. c. 13, Ce. 

Fine, ( Finis Is a final agreement or conveyance 
upon record, for the ſettling and aſſuring of lands and 
tenements, acknowledged in the King's courts by the 
cogniſor to be the right of the cogniſee, Accomp, Con- 
vey. 1 Vol. 89. | | 

This word hath divers uſes or ſigniſications ; but it js 
moſt commonly, amicabilis compaſitio & Finalis concordia, 
ex conſenſu & licentia domini regis vel ejus jufliciariorum, or 
a covenant made before juſtices, and entered of record 
for conveyance of lands, tenements, or any thing inherit. 
able, to cut off all controverſies: Er Finis dicitur Finalis 
concordia quia finem litibus imponit, Glanv. lib. 8, c. 1. 
Bra8. lib. 5. 

A fine was anciently a determination of a real contro. 
wer/y ; but now it is generally a feigned action upon a 
writ of coyenant, c. and _— a controverſy where 
in reality there is none, to ſecure the title that a man 
hath in his eſtate againſt all men; or to cut off intails, 
and with more certainty convey the title of lands, Cc. 
either in fee-ſimple, fee-tail, for life, or years; where. 


upon alſo a rent may be reſerved, Ves Symb. par. 2. 


Originally the final concord was inſtituted and allowed, 
in regard that by the law and ancient courſe of proceed- 
ings, no plaintiff could agree without licence of the court: 
and fines have been formerly had in perſonal actions; 
but time hath wrought other uſes of them, wiz. to cut 
off intails, and paſs the inheritance of lands, though the 
ſame be not controverted, to whom the grantor thinks 


proper; and a fine may be levied on a writ of right, Ge. 


in any real action, though not on an original in a per- 
ſonal action; and the common writ of covenant on which 
a fine is levied, is not a perſonal, but a real action. | 
A fine is called a Feoffment upon Record, and is of great 
antiquity z for we read of fines before the Conqueſt, 2 
Inft. 511. But it hath been held, that a fine is improperly 
called a feoffment of record; though it hath the effects 
of a feoffment, where he that levies it is ſeiſed of the 
freehold at the time of the fine levied. 1 Salk. 340. 
According to Blackfone it may with more accuracy be 
Hy an acknowledgment of a feoffment on record, Com. 
2 V. 348. | 
Lands bought of divers perſons, by ſeveral purchaſers, 
may paſs in one fine, to ſave charges; but the writ of 
covenant muſt be brought by the vendees againſt all 
the vendors, and every vendor warrant againſt him and 
his heirs. | : 
The nature of a fine being explained it remains to 
conſider, 


I. Of the ſeveral ſorts and parts of a fine, and how fints 
operate. 8 

1 1.07 what things a fine may be levied. 

HI. By whom, and to whom it may be levied. 

IV. Before whom, and in what manner it may be levitd, 

V. Who may be barred by a fine, and who not. 

VI. How fines may be reverſed, | 


I. Of the ſeveral forts and parts of a fine, and how fints 
operate. 

As to fines there are . kinds; they are either 
with proclamations, or ⁊uit bout: that with proclamations, 
is termed a fine atcording to the ſtatutes, 1 R. 3. c. 7: 
and 4 H. 7. c. 24. And ſuch a fing, every fine that 15 
pleaded, is intended to be, if it be not ſhewn what fine 
it is: And theſe fines are the beſt ſort, and moſt uſed: 
If there be error in the proclamations, it (hall be taken 
as a good fine at common law. 3 Rep. 86, A fine ma) 


ſtand, though the proclamations according to the _— 
a 
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ere irregular j for fines" are matter of rerord, and reinain / 
in ſubſtance and form a they . defore. Fliul. 
. levies a "fine; and dies before all the 
roclamations” are made, though the right of the eſtate 
tail deſcends upon the iſſue, immecfately on the death | 
of the anceſtor 4 yet if proclamations are made afterwatds, 
ſuch right ſhall be barred by the fine, by the ſtatutes 4. | 
H. 7. Co 24. and 32 H. 8. 2 36. | 3 Rep. 84. i , 1 
The fine abi bout proclamations is called a fine at the 
Common Law, being levied in ſuch manner as was uſed | 
before the Stat. 4 H. 7. c. 24. and is ſtill of the like 
force by the common law, to diſcontinue the eftate of the 


— — 


cognifor, if the fine be executed. A fine alſo tg or 
avithout proclamations is either extcuted or executory :. A 
fine executed is ſuch a fine as of its own force gives pre- 


ſent poſſeſſion to the cogniſee, without any writ of ſeifin 
to enter on the lands, &c. as a fine ſur cogni/ance de droit 
come ceo; and in ſome reſpects a fine /ur Releaſe, Tc. is 


ſaid to be executed, A fine executory doth not execute the 


poſſeſſion, in the cogniſee, without entry or action, but 
requires 1. it of ſeilin ; as the fine /ur conuzance de droit 


$ 


tantum, Ac. unleſs the party be in poſſeſſion of the lands; 


for, if he be in poſſeſſion at the time of levying the fine, 


o 


there need not be any ſuch writ, or any execution of the 
fine; and then the fine will enure by way of extingui/pment. 
of right, not altering the eſtate or 8 of the cog⸗ 
niſee, however it may bettet it. Ves. Sea. 20. Fines 
are likewiſe /g/e or double ; Angle, where an eſtate is 
ranted by the cogniſor to the cogniſee, and nothing is 
Siereby rendered Pack again from the cogniſce to the 
cogniſor, The double fine is that which doth contain a 
prant or render back again from the cogniſee, 5 of the land 
ſelf; or of ſome rent, common, or other thing out of 
it, and by which remainders are limited, Sc. Weſt. Sed. 
21, 30. And a fine is ſometimes called a double hne, 
when the lands lie in ſeveral counties. A 
But there is @ more pariitular diuiſion of fines; for, 

Finez are farther divided inte four forts, viz. 1. A ſine 
fur cagnizance ds droit come cea, que il ad de ou done. 2. A 
fine far cognizance de droit tantum. 3. A hae ſur cunceſſit. 
And 4. A fine ſur done grant & render. 

1. The fine far cognizance de droit come eco, Ic. is a 
fingle fine levied with proclamations, according to the: 
Stat. 4 H. 7. c. 24. And it is the principal and Jareff- 
kind of fine, it being faid to be executed, becauſe it gives 
preſent poſſeſſion (at leaſt in law) to the cogniſee, ſo that 
he needs no writ of Hab. fac. ſeifinam, or other means for 
execution thereof; for it admits the poſſeſſion of the 
lands of which the fine is levied to pals by the fine, fo 
that.the copnifee may enter, "and the eſtate is thereby in 
him; to ſuch uſes as are declared in the deed to lead the 
uſes thereof: but if it be not declared by deed to what 
uſe the fine was levied, ſuch fine ſhall be to the uſe of 
the cogniſor that levied the ſame. 2 I,. 513. If the 
cognifee of a fine levied of lands, pay money unte the 
cogniſor at the time of the fine levied, and there is no 
uſe declared of the fine, the law will conſtrue the fine to 
the uſe of the cognifee: and if there be no money paid 


& . 


by the cogniſee, nor any uſe declared, the fine ſhall enure | 


to the cogniſor that levied it. Paſeb. 23 Car, B. R. 
Where a fine is levied to the uſe of two perſons in tail, 
c. in conſideration of marriage, though the deed to 
lead its uſes deth not mention any marriage had between 
them, yet it hath been adjudged, that the eftate-tail is 
executed before marriage; for the fine doth carry the uſes, 
and they are perfected by the fine, notwithſtanding the 
conſideration is perfected afterwards; but without a fine, 
the marriage muſt be had, before any uſe could atiſe. 
1 Teos. 138. an Wie | | 

If a feme covert alone declares the uſes of a fine intend- 
ed to be levied by huſband and wife of her land, and the 
huſband alone declares other uſes; jr hath been held that 
both declarations of uſes are void, and the uſe ſhall follow 
the ownerſhip of the lands : But in, another caſe it was 
determined that the uſes deelared by the wife were void; 
and the uſes deelared by the huſband,” good only againſt 
himſelf, during the eoverture. 2 Rep. 56. If huſband | 
and wife levy a fine of the lands of the wife, aud he alone 
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1-343 nne, 71 19571 55 
A fine /ar conuzance de droit come ceo, & c. may not. he 


ty to the writ; and yet a fine levied by the yourhee,co a 
ſtranger, is void. No fingle fine can be with a remain- 
1 Fr +£ 18 e >: 9:5 +: 
der over to another per ſon not contained in it: But if 4 
M45 „ en . „ 
levy a fine to H. Sur conuzance d# droit coms cb, and 
: 5 FEY * * . 37 i #4 $35 w# & 145 5 * "43.4 , 
by the ſame concord grants back the land again to 4, 
life, remainder to E. the wife of 4. for her life, remgin- 
der to 4. and his heirs ; this will be a good ne. Plow, 


248, 249. : 


2. A'fine fir conuzance df droit tantumy is alſo & HE 
executory, and much of the nature of a fine Jar cancaii; 
it is commonly made uſe of to paſs @ reverſion, and d en 
it is expreſſed by ſuch fine that the particular ellate is jÞ 
another, ind that the cogniſor willethi that 7 coppiles 
hall have'the reverſion, of that the lend el temen to 
him after the particular eſtate is ſpent: ſametimgs It 4 

uſed by tenant for life, to make a re/2aſe (in nature 3. 
ſurrender) to him in reverſion, but not by the word Sur- 
render; for it is faid a particular tenznt, as for life, &c. 
cannot /urrender his term to him in reverſion by the ; 
but he may grant and releaſe to him by ffne. fo 
268. Dyer 216. A fine upon a releaſe, Se. halt not 


be intended to be to any other uſe," but 1 hin ro ν⁰ i 
ib 3 Len 61, d s e h gehn 
3. A fine far conceſfit is where the cogniſot is ſeiſed of 
the lands contained therein, and the cogniſes hath no free? 


hold in it, but it paſſeth by the fine: this fine is uſed 4s 
grant away e/tate for life; or years, and it is , i@ 
that the cogniſees mult enter or have a wr t-of hab. fac. 


ſeiſinam to obtain poſſeſſion; if the parties to whom the 


eſtate is limite@, at the time of levying ſuch fine, be not 
in poſſeſſion of the thing grantſdſe. 
4. A fine /ar done grant & render, is a doable fine, be- 
ing in a manner two” fines, i. e. A fine ur contt@rnce xt 
droit come ceo, c. and a fine far conce//it, both formed 
into one; whereby the cogniſee, after à releaſe and War- 
ranty made to him by the cogniſor of the lands contained 


—4 


therein, doth grant and reuder bath to the copmyor the 
lands, We. thereby often limiting remainders to perſons 


that are ſtrangers, and not named in the writ of cove- 
nant. kk nns VHS N : : 

This fine is partly executed and partly executory; and, 
as to the firſt patt of it, is altogether of the fame nature 
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with a fine ſur conuzance de droit come: ceo ; but as to the 


ſecond part containing a grant and render back, it 6s taken. 
in law to be rather a private conveyance or charter betaweew- 
party and party, and not as a writ or judgment upon re:. 
cord: and this render is ſometimes of the whole eſtate, 
and ſometimes of a particular eſtate, with remainder. qr 
remainders over; or of the reverſion, and ſometimes w. th 
reſervations of rent and clauſe of diſtreſs, and grant there- 
of over by the ſame fine. 5 Rep. 33. 
4. B. and C. P. levied a five of lands, and che cogbi- 


— 


ſee by the ſame fine rendered back the Land to 4. B. in 


tail, reſerving a rent to himſelf, Ac. Nee ä 
and it mall 


ſion ſhall paſs, though in one fine; 


| enure 2s. 
ſeveral fines, Cro. Eliz, 727. .. 
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It is ſaid, a grant and reader of land, egnnat be im- 


.mediately js, primo gras to a perſon who is no party to. 
the writs but mediately, or i /ecundo gradi if — 


Rees 4, Bro: 108, The fine wit Ae 309. Forge. 
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ant and rexder may be of another be Bop is expreſſed | the water of D. Of an N N bas Wes a, 

da the original: Though to make a good grant and render, Fines may be had of all things in «ft tempore ſui, 

33 ' the land rendered muſt paſs to the cegaiſie by the fine; [Which are inheritable; hut not of thingy: uncertain; or 
F310 for he cannot render what he hath not. 3 Rep. 98, 510. | of lands held in tail by the King's letters patent; of lang 
44 Haber Abr. 936. is \ | reſtrained. from ſale by act of parliament, or of lands in 


A man may not by this fine reſerve to himſelf a leſs eſtate right of a man's wife, without the wife, Ge. 5 Rep. 223. 
by way of remainder than the fee; and the render of a | ef. Sec. 25. „„ 
rent (if any be) muſt be to one of the parties to the ſine, | ny K | 
and not to a ſtranger. Dyer 337 69. 2 Rep. 39. To preſſed by a fine, as by a deed; and therefore. it may be 
make a leaſe for years, Ic. by fine with a render; the | ſo made that one of the parties ſhall have the land, and 
lefſee muſt acknowledge the land to be the right of the || the other rent out of it; and that one ſhall have it for , 
leſſor that is ſeiſed thereof, and then ſuch leſſor grants r anc 7 
and renders the ſame back again to the leſſee, for a cer- or a Jointure for a wife, may be made; and a giftin tail, 
rain number of years, reſerving rent, &c, and this is a | and a remainder over, may be limited and created there. 
. fine: but if the leſſor be tenant in tail, then to bind by. SY: Rep. * q wad 
"him, he and the leſſee are to acknowledge the trenements | - F n 
the right of J. B. who is to render the ſame. fine to le III. By xuhom and to wubom a fine may be vids. 
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for years, the remainder to the lefor and bis biirs, Ce. 
44 Za. 3. 45. 2 Les. 1065. N 


A fize and render is a conveyance at Common law, and 


makes the cogr on the render back à zexv purchaſer ; 
by which, lands ariſing on the part of the mother, may 
go to the heirs on the part of the father, &c. 1 Salk. 337. 
2 Nelſ. Abr. 864. E 117 
Having ſhewn how each particular ſort of fine operates, 
it may be material to obſerve, that a fine may enure to 4 
confirmation of a former eflate, which was deftazable before. 
Vide 1 Sazd. 261. F 
So a fine may enure by way of extinguiſment ; there - 
fore, if tenant in tail makes a leaſe, or other eilate, to 4. 
and afterwards levies a fine to B. the leaſe, or other 
eſtate, ſhall be indefeazable; for his right during ſuch 
former eſtate was ex:inC by the fine. R. Jen. 60. Cre. 
Fac. 689. Vide Eflates. „ 


As to the parts of a fine, 

There are in every fine five parts, viz. f. An origi- 
nal writ, uſually a writ of covenant. 2. The licentia 
concordandi, or King's licence, for which the King hath 
a fine called the King's Silver. 3. The concord itſelf, 
containing the agreement between the parties how the 


land, E#c. ſhall paſs, being the foundation and ſubſtance | 


of the fine; it begins, Et eff concordia talis, etc. 4. The 
note of the fine, or, abſtrat of the original contract. 
5- The foot of the fine, which includes all, ſetting forth 
the day, year and place, and before what juſtices the 
concord was made, Sc. =: 8 
Of this there are indentures made forth in the office, 
which is called the ingroſſing of the fine; and it begin- 
beth thus, Hæc e ſinalis, concordia fadta in curia Domini 
Regis apud Weſtm. a die Paſcbæ in quindecim dies anno, etc. 
2 Inſt. 5 11, 517. It is ſaid, the concord being the com- 
pleat fine, it ſhall be adjudged a fine of that term in 
which the concord was made, and the writ of covenant 
returnable. 1 Salk. 341. A concord cannot be of any 
thing but what is contained in the writ of covenant: and 
the note of the fine remaining with the Chirographer, it 
hath been held, ef principale recordum, 3 Leon. 234. 


Ct 


£2; u. Of what things a fine may be levied. 

A fine may be levied of any things whereof a precipe 
quod reddat lies; as of manors, meſſuages, lands, rents, 
Sc. or of any thing, whereof a præcipe quod faciat lies, 


as cuſtoms, ſervices, &c. or whereof a precipe guod per- 


mittat, or præcipe quod teneat may be brought. 2 Inf, 
13. 
4 1 fines may be levied of things in poſſeſſion, ſo they 
may be levied of a remainder, or reverſion, or of a right 
in futuro. 3 Rep. 90. 5 | 
30 now, fince the Stat. 32 H. 8. 7. it may be levied 
of reQories, vicarages, tithes, penſions, oblations, and 
all ecclefiaſtical inheritances made temporal. Of a chan- 
try. Vide Weft. nb. 7. So it may be of a ſeigniory. 
Bid. Of all ſervices; as, homage, fealty, &:. Meß. 
Symb.'6. 3. Of acquittal, and of every thing, for which 


a præcipe quod fatiat lies. 2 Inft. 513. So it may be 


levied of common of paſture, Vide Wef, nb. 6. 3. 
Of a corody. bid. Of an office; as, of the cuſtody of 


| The King, and all perſons who may lawfully grant 


| by deed, may levy a fine; but not infants, idtots, lu. 


naticks, J 7 Rep. 32. Civil corporations, as mayor 
and commonalty, e., may Tevy a fine of land belongin; 
to their body ; but biſhops, deans and chapters, parſons 
ec. are teſtrained from levying of fines to bind their 
ſucceſſors. All perſons that may be grantees, or that 
may take by contraQ, may take by fine; though in caſes 
of "infants, feme cöverts, perſons attainted, aliens, He. 
who, it is ſaid, way take By Bhe, before the in roſſing of 
the fine, there goes a it the Jallices of CB: quod 
fermittant finem levati. Lit. 669. Tenant in fce-ſimple, 
| feeetail general, or ſpecial, tenant in remainder or rever- 
ſion, may levy a fine of their eſtates; ſo may tenant for 
life, to hold to the cogoiſee for. liie of tenant for life; 
but a perſon who is tenant, '6r hath an intereſt only for 
| years, cannot levy a fine of his term to another, 3 Ry, 
% / TEC. 
fine by a man n compos, though it ought not to be 
levied, binds for ever when it is levied. 85 a fine by a 
| man attainted for treaſon, or felony, binds all but the 
King. Vide Ve. Symb. 3. a. So a fine by an infant, 
or feme covert without her huſband, binds till it be 
' avoided, Vide Comyn's Digeſt, tit. Baron and Fene. (P. i). 
Enfant, (B. 2.) 5 ee eee 21 e 
But a fine cannot be levied by a corporation aggregate; 
for it cannot act but by attorney, and it cannot make 


4 
x Y 


conuſance by attorney. So, if, commiſſioners take a fine 


of an infant, etc. the court will grant an attachment 
againſt them; and upon examination and inſpection, the 
fine ſhall be vacated. R. Skin, 24. \T 3639 - 

Lands aſſured for dower, or term of life, or in tail, to 
any woman by means of her huſband, or his anceſtors, 
cannot be conveyed away from her by fine, etc. without 
her act; but if a woman and her huſband levy a fine of 
her jointure, ſhe is barred of the ſame; though if the 
jointure be made after coverture, when the wife hath an 
election to have her jointure, or dower on the huſband's 
death, it is ſaid this will be no bar of her dower in the 
reſidue of the land of the huſband, Dyer 358. Leor. 
185. | D 301-4908 

No fine of the huſband alone, of the lands of the wife, 


ſhall hurt her, but that ſhe or her heirs, or ſuch as have 


right, may avoid it; but if ſhe joins with him, it ſhall 
bind her and her heirs. Women covert ought to be cau- 
tious in levying fines with their huſbands of their own 

lands, and if a married woman under age levies a fine of 
her lands, ſhe cannot reverſe it during her huſband's life, 
nor after his death, if ſhe be of full age when he dies; 
but if the huſband dies during her minority, ſhe may. 
Dyer 359. Wad's Infl. 243. A married woman ought 
not to be admitted alone without her huſband to levy a 
fine; and if ſhe be received, the huſband may avoid the 
fine by entry ; but if he do not, it is good to bar her and 
her heirs, except ſhe be an infant at the time of the fine 
levied ; the huſband and wife together may diſpoſe of her 
land, etc, 12 Rep. 122. If baron and feme levy a fine, 
the feme within age, ſhe may be brought into court by 
habeas corpus; and if it be found by inſpection, that ſhe 
is under age, it hath been adjudged, where the baron 
and feme brought a writ of error, that as to both, fed 


finis reveretur, 1 Leon. 116, 17. 3 Salk, 168. 
| Huſband 
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nHuſband and wife; tenants 16 ſpecial tail, the huſband 
only leyies a fine, this bars the iſſue in tail ; but it re- 
mains in right to the wife as to herſelf, and to all the 
eſtates and remainders r and all the 


conſequences of benefit to herſelf and others, ſo long as 
the lives; a8 if the fine had not been levied: © Hoo. 257, 

If a huſband make a feoffment of the wife's land, upon 
condition, which is broken, and the feoffee levies a fine, 
and the huſband and wife die having iflue, and five years 


paſo; the heir is barred to enter as heir to the father up- | 


on the condition, but he ſhall have five years after the 
death of his father, as heir to his mother. Plowd. 367. 
- When the huſband and wife join in a fine of the wife's 
lands, all the eſtate paſſeth from her, and hie is joined 
only for conformity; ſo that if the fine I-vied by huſpand 
and wife in ſuch a caſe be reverſed, ſhe ſhall have reſtitu- 
tion. 2 Rep. 77. A huſband and his wife covenanted to 
"levy a fine of the lands of the wife, to the uſe of the heirs, 
of the body of the huſband on the wife, remainder to the 
' huſband in fee; both dying without iſſue; it was held 
that the heir of the wife had the title, becauſe rhe limitation 
1 the heirs of the body of the huſband was merely voia, 
there, being no precedent eflate of freehold for lift, &c. 
to ſupport it as a remainder. 2 Salk, 675. 4 Mod. 
253. | e „ 
If a widow having an eſtate in dower accept of a fine, 
and by the ſame fine render back the land for 100 years, 
etc, this is a forfeiture of her eflate within the Stat. 11 
H. 7. 20. by which ſtatute ſhe may not make a greater 
eſtate than for her own life; if ſhe do, it is a preſent. 
forfeiture. Co. Fac, 689. If tenant for life grants a 
greater eſtate by fine than for his own life, it is a for- 
feiture; and if there be tenant for life, and remainder for 
life, and the tenant for life levy a fine to him in remainder 
"and his heirs, both their eſtates are forfeited ; the tenant 
for life by levying the fine, and the remainder-man for 
life by accepting it. 2 Lev. 209. Where a fine is levied 
by tenant for life, for a greater eſtate, the fine may be 
good; but it is a forfeiture of the eſtate of tenant: for 


life, whereof he in remainder, e/c, may take preſent ad- 


vantage and enter: and when a petſon enters for a for- 
feiture, all eſtates are avoided. Dyer 111. Tho'if ſuch 
a tenant for life levy a fine /ur grant et releaſe to the cog- 


niſee for the life of tenant for life; or by a fine grant a 


rent out of the land for a longer time, the ſine is good, 
and there will be no forfeiture of the eſtate of tenant for 
life: ſo likewiſe if a fine be levied of lands by tenant for 
life to a ſtranger, who thereby acknowledges all his right 
to be in the tenant for life, and releaſes to him and his 
heirs. . 27 Ed. 1. 1. 44 £4. 3. 36. 


If there be tenant in tail upon'condition not to alien, 
or diſcontinue the lands, etc. if he doth; the donor to 
re-enter, and his iſſue levy a fine of the land; this is a 
forfeiture of the eſtate. 1 Leon. 292. An eſtate being 
ſettled on huſband and wife for life, remainder to firſt and 
other ſons in tail, with remainders over; after the birth 
of their eldeſt ſon, they by releaſe and fine, mortgaged 
the lands: on a bill exhibited againſt the ſon to redeem, 
etc. he pleaded the marriage ſettlement of his father and 
mother, whereby they were but tenants for life, and that 
his fine was a forfeiture of their eſtate; and ſo it was 


wife by ſettlement has only a truſt. for life, if ſhe joins 
with her huſband in a mortgage in fee and fine of the 
lands; this truſt is not forfeited, as it would be in caſe 
of a legal eſtate, 1 Peere Williams 147. 


As to femes covert, the books which ſay, that a fine 
ſhall not bind a woman under coverture unleſs ſhe be 
examined, muſt not be underſtood as if it were in her 
power to reverſe the fine for want of her examination, but 
they are to be underſtood in this ſenſe, that the judge 
ought not to receive a fine from. a feme covert without 


examining her, leſt it ſhould not proceed from her on 


freedom and choice; but if ſuch a fine be once admitted, 
and recorded without any examination, though the judge 
has emitted a very neceſſary part of his duty, yet the fine 
ſhall ſtand, and neither the feme nor her heirs ſhall be 
admitted to aver that ſhe was not examined; for rhar 


F1N 
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dure to eff tb credit gf the judgment of the courts \ of 
juflice, which is the hightf evidence. of the law... 2 New 
As to fines levied” by an infant, | tho? Rridtly ſpeakin 'B 
all contracts made by infants are in their own nature" void, 


 betauſe a tortral is an af? of the underflanding, whichs 


during their "trfauty, they are preſumed to. want; yet 
civil ſocieties have ſo far ſupplied that defect, avd taken 
care of them, as to allow them to contract for their be- 


' nefit and advantage, with power to recede from and va- 
cate it WHen it may prove prejudicial to them j now the 


method to ſet aſide ſuch a contract muſt be by matter of 
equal notoriety with the manner in which it Was made; 


and therefore if an infant levies, a five, which is no more 


than his own agreement recorded as the judgment of the 
court, he muſt reverſt it by writ of error, and this mult 
be brought during his minority, that the court of B. R. 
may by inſpection determine the age of the infant; but 


*the judges by adjund may in ſuch caſes inform them- 
ſelves by witneſſes, church-books, &c. 2 New Abr. 5 26. 


Co. Lit. 380. 3. Moor 76. 2 Rol. Abr. 15, Bro. tit. 
Error. Bro. tit. Fines, 74, 79. 2 Infl. 482. 2 Bull. 
!!. ... ]⅛ ˙iĩ as, a. 

With regard to zdeots and lunaticls, it is heceſſary to 
diſtinguiſh between their acts done is fais, and thoſe ſo- 
lemnly acknowledged on record; tho? the law is clear, 
that in neither caſe are they admitted to diſable them- 
ſelves, for the inſecurity that may ariſe in contracts from 
counterfeit madneſs and folly, but their heirs and execu- 
tors may avoid ſuch acts in paris by pleading the diſability ; 
becauſe, if they can prove it, it muſt be preſumed real, 
fince nobody can be thought to counterfeit it, when be 
can expect no benefit from it himſelf, 4 Cs. 124. Co: 
Lit. 247. Bro, tit. Fait, 62. Co. Eliz. 398, 622. 
. | 0 

But neither the lunatick bimſelf, nor his heir, can 
vacate any act of his done in @ ceart of record; and 
therefore if a perſon non compos acknowledges a fine, it 
ſhall itand againſt him and his heirs; for tho' the judg 
ought not to admit of a fine from a man under that att. 
ability, yet when it is once received, it ſhall never be 
reverſed, becauſe the record and judgment of the court 
being the higheſt evidence in the law, preſumes the co- 
nuſor, at that time, capable of contracting; and there- 
fore the credit of it is not to be conteſted, nor the record 
avoided by any averment againſt the truth of it. 4 Co. 
124. 2 ift. 483. Bro. tit, Fines, 75. Co. Lit. 247. 


IV. Before whom, and in what manner, 2 Ane may be le- 
| V a | 


Fines are now levied in the court of Common Pleas at 


Weflminfler, on account of the ſolemnity thereof, ordained 
by the Sat. 18 Ed. 1. ff. 4. before which time they 
were ſometimes levied in the Exchequer, in the County-Courts, 
Courts Baron, e. They may be acknowledged before 
the Lord Chief Juſtice of the Conimon Pleas, as well in, as 
out of court; and two of the juſtices of the ſame court, 
have power to take them in open court: alſo juſtices. of 
aſſiſe may do it by the general words of their patent or 
commiſſion ; but they do not uſually certify them with; 
out a ſpecial writ of dedimus fote/tatem. 2 Inſt. 512. 


Dyer 224. The King by patent or commiſſion, with a 
adjudged.” Proctd, Cone, 201... Bet e e arhorr ia | non obſtante, may give power to 4 and B . juſtices of aſſiſe 


in a circuit, when 4. is not a judge of either of the 
benches, only a ſerjeant at law, &. to take the deen 


ſance of all fines conjundtim et /eparatim ; and upon ſuch 


a commiſſion, the cogniſance of a fine taken by A. will 


be good, without any dedimus pote/tatem ſued out before, or 


4 


after it. Tenk. Cent. 277. | | "MA 
Fines are alſo taken by commiſſioners in the country, 


impowered by dedimus poteſtatem ; the writ of dedimus doth 


ſurmiſe, that the parties who are to acknowledge the fine 
are not able to travel to Weſtminſter for the doing thereof: 
theſe commiſſions, general and ſpecial, iſſue out of the 


Chancery. By the Common Jaw all fines were levied in 
court; by the 'Srar. 15 Ed. 2. fl. de fin. allows the 
dedimus poteſtatem to commiſſioners, Who may be puniſhed 
for abuſes, and the fines taken before them ſet aſide: 
and it is ſaid an information may be brought by him in 
reverſion agzinſt commiſioners, who take the caption of a 


fine 
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ay, where a married woman, etc. is an infant. 3 Lov. 
a In the levying of fines in court, a pleader ſhall ſay Sir 


Juſtice conge a accorger, etc. i. e. he defires leave to accord 


or agree: and when the ſom for the King's fine is agreed, 
after proclamation and crying the peace, the pleader ſhall 
repeat the ſubſtance of the fine, etc. Stat. de Finibps, 
18 Za. 1. fl. 4. . | 

Touching the form of finer, it is to be conſidered upon 
what writ or action the concord is to be made: and there 
muſt firſt paſs a pair of indentures between the cogniſor 


and coguiſee, whereby the cognifor covenants to paſe a 
fine to the cogniſee of ſuch things, by a time limited; and 
theſe indentures preceding the 4 


of the fine: but by the Stat. 4 Ann. c. 16. The uſes of a 
fine, etc. may be declared after the fine leuied, and be 
od in law. Upon this the suit of covenant is brought 

y the cognifee againſt the cogniſor, who then yields to paſs 
the fine before the judge; and ſo the acknowledgement 
being recorded, the cogniſor and his heirs are preſently 
concluded, and all perſons (ſtrangers not excepted) after 
five years paſt; and if the writ, whereon the fine is groupd- 
ed, be not a crit of covenant, which is uſual, but of war ran - 
tia charte, or a writ of right, or of cuſtoms and ſervices, 
etc. then the writ is to be ſerved upon the party that 1s to 


acknowledge the fine; and he appearing doth it accord- 


ingly. We/t. /e4 23. Dyer 179. 

By ftatute a final concord cannot be levied in the King's 
court, without original writ, etc. And when a fine is 
paſſed, it is to be in the preſence of the parties, who 
are to be of full age, good memory, etc. And if a feme 
covert be one, ſhe is to be privately examined if ſhe con- 
ſent freely; for if ſhe doth not, the ſine cannot be levied. 
Stat. 18 Ed. 1. ft. 4. A fine after the ingroſſing is to 
be openly read and proclaimed in the court of C. B. and a 
tranſcript to be ſent to the juſtices of aſſiſe, and another to 
the juſtices of the peace of the county where the land lieth, 


to be openly proclaimed there; which being certified, con- 


cludes all perſons; feme coverts, perſons under age, in 
priſon, etc excepted ; if they lay no claim by way of 
action or entry in five years: perſons out of the land, or 
non ſanæ memorie, etc, have that time after their imper- 
fections are removed. 1 R. 3. c. 7. 4 H. 7. c. 24. 
And by ſubſequent aQs, fines after ingroſſing are to be 


proclaimed in court the ſame term, and the three next 


terms, formerly four ſeveral days in each term; but of 
late only once in the term where ingroſſed, and once in 
each of the ſucceeding terms. 4 H. 7. c. 24. 31 Elia. 
c. 2. The day and year of acknowledging a fine, and 
warrant of attorney for the ſuffering a recovery, are to be 
certified with the concord: and an office hath been erected 
for the inrolment of writs for fines, Cc. the fees whereof 
are limited and appointed; likewiſe the Chirographer the 
firſt day of every term is to fix in the court of C. B. a 
table containing the fines paſſed in the term before in 


every county, Sc, by 23 Zliz, c. 3. 


V. Vbo may be barred by a fine, and who not. 

The ſtatutes of 4 H. 7. c. 24. and 32 H. 8. c. 36, 
declare the force of fines how far they bar and take away 
the entry or action of parties, privies and flrangers, ha- 
ving right: privies in blogd, as heirs of the cogniſor, are 
barred preſently by a fine; but rangers to the fine, ſuch 
as are not parties nor privies, have five years to enter and 
claim their rights, Sc. Ploud. 367, 375, Co. Lit. 372. 
See 4 Ann. c. 16. 

Fene coverts have five years after the death of their 
huſbands, to avoid the fine of the huſband of the wife's 
lands; and alſo to claim their dower; and if they do nat 


make their claim in that time by ation or entry, they | 


are barred by ſtatute, Dyer 72, 2 Rep. 93. | 
An infant ſhall have five years after he comes of age, 
although be was in his mother's womb at the time of the 
fine levied. P/owg, 359. And an infant is allowed time, 
during bis minority, to reverſe his own fine and prevent the 
bar; and if not reverſed during that time, thei fines will 
be g d. Af. the 53. 1814 

© Strangers out of the realm at the time of the fine levi- 
ed, have five years after their return to-prevent the 


bar; and ſo if they were in England when the fine was | 


\ 


ne, are ſaid to dead tbe uſes 


levied, and withio 6ye years. ate ſont is the King's fer. 
vice by his commandment. Plow. 260, A parſaa in 


| Scotland or Jreland ſhall, be fad te be ext of 'the realm. 


. 


4H. Ta C» 24. 5 nac C44 77 

| Madwen, Nc. ſhall have five wee aſter- the cure of 
their maladies, ang. though the inſtmity happen aſter 
the fine levied, if before the laſt proclamation. PHul. 
$67. : Ads nods "WE RE 

And they who have givers doſes have five: years 
after the laſt inßrmity zemoved ; but If he imped;- 
ments are once wholly gone, and afcexwards. the. party 
relapſes into the like again, the five years. ſhall 
immediately after the firſt removal; and if the party dies, 
his heir ſhall nor have à new five years, Phd 375. 
r 2.50; iis ba. 

If a feme covert dies during the coverture, being no 
party to the fine, fc. or if an infant being party to the 
fine, and having preſent right, dies in his infancy: if a 
perſon beyond ſea when, the fine was levied, neter te- 
turn, Cc. * in priſon dies whilſt therein: or if one 
non compor, Cc. dies ſuch, in all theſe cafes, their heirs 
are not limited to any time. 2 If. 5 19, 520. Fre 
years are given after a remaigder falls; and five years af- 
ter the forfeiture of tenant for life, Plaavd. 374. | 

A future jutereft of another perſon, cannot be harted 
by fine and non-claim, until five years after it happeng ; 
as in caſe of a remainger or reverfion, 2 Rep. gz. 
Razm. 151. Aud where there is no preſent nor future 
right in land, eic. only 4 poſſibility at the time of 
levying the fine, a perfon may enter and claim when he 
pleaſes. 10 Rep. 49,  Aﬀo when there is on y right to a 
rent, Ec. iſſuing out of lands, and not the land in the 
fine, the perſons that have it are not barred at all. - 5 Rep, 
No fine bars any eftate in 2% Nos or 7 which 
is not deveſted, or put to a right. g Rep. 106, He that 
at the time of a fine levied had not any 7:zle to enter, 
ſhall not be immediately barred by the fine: but this s 
in caſe of an intereſ not turned to a right, where a man 
is not bound to claim; and not in the caſe of tenant in 
tail, barring his iſſue. 32 H. 8. c. 36, 

When an eſtate is put to @ right, and there comes a fine 
and non-claim, it is a perpetual bar. Carter 82, 162. 
A fine, grant and render was levied, and a /cire facias 
brought and judgment given, and alſo writ of ſeiſin 
awarded, but not executed; and afterwards a ſecond fine 
was levied and executed, and five years paſſed; it was 
the opinion of the court that the fecond fine barred the 
firſt. March's Rep. 194. 2 Nel. Abr. 864. 

If a man attainted of treaſon or felony, levy a fin 
of his land, this, as to the King, and lord of whom the 
land is held, is void, and no bar to their title of forftiture : 
but as to all others it is a good bar. 2 Shep. Abr. 241. 
One levied a fine, and then was outlawed for treaſon and 
died; the heir reverſed the outlawry, and it was held the 
wife ſhould have her dower, if ſhe bring her action 
within five years. Moor, c. 876. A fine is levied by 
leſſee for life, c. who continues the poſfeflion, and 
pays the rent; it ſhall not bind the leffor, who ſhall 
have five years claim after the determination of the leſlee's 
eſtate, etc. 3 Rep. 77, 78. If one doth levy a fine 
of my land, while I am in poſſeſſion, this will not hurt 
me; nor where a Rranger levies a fine of my lands let 
to a tenant, if the tenant pays me his rent duly: And 
if there is tenant in tail, or for life, remainder in tail, 
eto. And the firſt tenant in tail or for life, bargzins 
and fells the land by deed inrolled, and levies a fine 
to the bargainee, the remainders are not bound; for 


— law adjudges them always in peſfilon. 9 Rep. 
1 


Leſſes who pretend title to the inheritance of the lands, 
cannot by fine bar the inheritance. 3 Nep. 77, But if a 
leaſe is made for years, and the leſſor before entry of the 
leſſee levies à fine with proclamations, and the leſſee 
doth not make his claim within five years, the leſſce is 


| barred, and no relief can be had far him; for though 


the leſſee for years cannot levy a fine, yet he ſhall be 

; barred by a five levied. by the tenant of the land, cle. 

5 Reps 124. If a perſon hath. a remainder van. 
b 


on ap-«llate- for years, and the termor is diſſei oy 
25 ; 4 
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a fine is levied and five years paſs, c. the termor and 


reverſioner are barred; becauſe the termor might preſently 


have entered, and he in remainder had an aſſiſe. WP. 
Sec. 183. In caſe a perſon enters upon, and puts out a 
copyholder, and the diſſeiſor doth levy a fine of the lands, 
if the copyholder ſuffer five years to paſs after the diſſeiſin 
and fine, without making any claim, the intereſt of the 


copyholder and his lord are hereby barred for ever: And | 


if a copyholder makes a feoffment in fee upon good con- 
fideration, and the feoffee levies a fine with proclama- 
tions, and five years paſs, the lord is barred; but if a 
copyholder himſelf levies a fine, and five years do 
paſs, the lord is' not barred, for the copyholder not 
having a freehold, the fine will be void. Wood's Inf. 
247, 248. 3 | 

A fine of ceſfui que truft ſhall bar and transfer a truſt, 
as it ſhould an eſtate at law, if it were on a good conſide- 
ration. Chan. Rep. 49. And fines of ceſlui que u/e are 
as good as if levied of immediate poſſeſſions, c. 1 R. 3. 
c. 2. 2 Nelſ. Abr. 860. | 

Intereſts in eſtates which may be barred by fine, are 
either intereſis by Common law, or by cuflom; as copy- 
holds, &c. And if I have a fee-fimple, and am diſſeiſed, 
and the diſſeiſor levies a fine with proclamations, and I 
do not claim within five years after, I and my heirs (al- 
lowance being made for impediments) are barred for 
ever, Plowd. 353. 3 Rep. 79. If a man purchaſe 
lands of another in fee, and after finding his title 


to be bad, and that a ſtranger hath right to the land, | 


levies a fine thereof with intent to bar him; and he 
ſuffers five years to paſs without claim, Cc. he is 
barred of his right for ever: And in theſe caſes none 
ſhall be relieved in equity. 3 Rep. Doc. & Stud. $3, 
266, | | | 

> fine with proclamations levied by perſons of lands 
intailed to them or their anceſtors, Wc. is a good bar 
againſt their heirs, claiming only by ſuch intail. 32 
H. 8. c. 36. Where the anceſtor is barred by the fine, 
there for the moſt part the heir is barred alſo. 9 Rep. 


105. Altho' the 7/ue in tail be within age, out of 


the realm, etc. when a fine is had and the proclamations 
paſſed ; the eſtate tail ſhall be barred. 3 Rep. 84. The 
renant in tail, to him and the heirs male of his body, 
hath three ſons, the ſecond levies a fize in the life of the 
father, and the father dies; here the eldeſt is not barred. 
But if the elder die without ifſue, living the ſecond, it is 
a bar to the third. Hob. 333. Jen. Cent. 96. Tenant 
in tail diſcontinues; the diſcontinuee levies a ſine with 
proclamations, and five years paſs without claim in the 
life of tenant in tail: In this caſe the iſſue may have a 
Formedon, and ſhall not be barred ; for his father could 
not claim. It is otherwiſe where he is diſſeiſed, and the 
diſſeiſor levies ſuch fine; there the tenant in tail may 
claim, etc. TFenk, Cent. 192. 

A tenant for life, and he that is next in remainder 
in tail join in a fine, it is a good bar to the iflue in tail 
for ever, ſo long as that eſtate-tail ſhall continue. 10 
Rep. 96. But tho? a fine bars the efate-rail and the 
Me in tail, yet it doth not remainders or reverſions ; tho 
recoveries bar them all. 

And if one makes his title as heir by another, and not 
by him that levied the fine, he is not barred, Fines with 
proclamations bar ſtrangers, if they do not purſue their 
right within five years. 1 R. 3. c. 7. 4 H. 7. c. 24. 
Alſo be that is privy in blood only, and not in eftate, is not 
within the flatutes to be barred by a fine: As if lands 
are given to a man and the heirs female of his body, and 
he hath a ſon and a daughter, and the ſon levies a fine, 
and dies without iſſue, this is no bar to the daughter; for 
notwithſtanding ſhe be heir to his blood, yet ſhe is not 
heir to the eſtate, nor need make her conveyance to it by 
him; but if her father had levied the fine, it would have 
been otherwiſe, Trix. 21 Fac, See Cro. Fac. 689. 

A fine, etc, cannot deftroy an executory eſtate, which 
depends upon contingencies, as it is uncertain whether 
there will ever be an eſtate i» being for the fine to work 
upon; but a fine and recovery will bar an eftate in re- 
mainder, as that is an eſtate veffed. 1 Lill. Abr. 617. 
Eſtates by ſtatute merchant, ſtatute ſtaple, and elegit, 


may be barred, if a fine is levied, and thoſe that have | 


37 . * s 
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right ſuffer five years to paſs without claim, ae, 8 


Rep. 124. If a fine be levied of lands in ancient demeſne, 
it doth not bar by the ſtatute of non-claim. Lat, 781. 
As deans, biſhops, parſons, etc. are prohibited by ſta- 
tutes to levy fines, and may not have a writ of right; they 
are not barred by five years non-claim, and their non- 
claim will not prejudice their ſucceſſors. P/owd, 238, 375. 
By the ancient Common law, he that had right was to 
make his claim, etc. avithin a. year and a day of the 
fine levied and the execution thereof, or he was barred 
for ever: But this bar is now gone; and if a fine without 
proclamations according to the Common law be now le- 
vied, he that hath right may make his claim or entry, 
eic. at any time to prevent the bar. Co. Lit. 254, 262. 
By ftatute, a claim or entry to avoid the bar of a fine is 
to be made in five years: And no claim or entry ſhall 
avoid any fine with proclamations, unleſs an action be 
commenced within oue year after-ſuch entry, and pro- 
ſecuted with effect. 1 R. 3. c. 7. 4 Au. c. 16. 
Where a fine may be a bar as to ſome lands, and not 


as to other lands. See F. N. B. 98. A fine was le- 


vied, and five years paſſed without bringing a writ of 
error; and it was held a good bar within the Stat. 4 H. 
7. c. 14. Cro. Fac. 333. But it has been adjudged that 
where five years paſs, that ſhall not hinder, where the 
fine is erroneous. 2 Nel/. Abr. 838. 


VI. How fines may be reverſed. | 

Fines may be reverſed for error, ſo as the writ of error 
be brought in zawenty years, etc. and not aſterwards, by 
Stat. 10 and 11 V. 5. c. 14. : 

As to erroneous fines, and the manner of reverſing 
them, it muſt be obſerved in the firſt place, that no per- 
ſon can bring a writ of error to reverſe a fine, or any judg- 
ment, that is not intitled to the land, etc. of which the 
fine was levied, for the courts of law will not turn out 
the preſent tenant, unleſs the demandant can make out a 
clear title, poſſeſſion always carrying with it the preſump- 
tion of a good title till the right owner appears; beſides, 
where the plaintiff in the writ of error cannot make out 
a title, he can receive no damage by the fine, which the 
writ of error always ſuppoſes to be done, tho? it ſhould 
be erroneous ; and therefore it is no leſs than trifling with 
the courts of juſtice, to ſeek relief when he cannot make 
it appear that he has received any injury, 1 Roll. Abr. 
747. Dyer 90. 3 Lev. 36. | | 

But if there be ſeveral parties to an erroneous fine, they 
ſhall all join with the party that is to enjoy-the land, tho? 
they themſelves cannot have any thing. 1 Roll. Abr. 747. 
Dyer 89. | £4, 

Another rule to be obſerved is, that nothing can be 
aſſigned for error that contradicts the record; for the re- 
cords of the courts of juſtice, being things of the greateſt 
credit, cannot be queſtioned but by matters of equal no- 
toriety with themſelves ; wherefore, tho* the matter aſſign- 
ed for error ſhould be proved by witneſſes of the beſt cre- 
dit, yet the judges would not admit it. 1 Rol. Abr. 757. 

Hence it is, that in a writ of error to reverſe a 
fine, the plaintiff cannot affign that the conuſor died be- 
fore the zefle of the dedimus poteſlatem, becauſe that con- 


tradifts the record of the conuſance taken by the com- 


miſſioners, which evidently ſhews, that the conuſor was 
then alive, becauſe they took his conuſance after they 
were armed with the commiſſion and the dedimus iſſued, 
Dyer 89. 5. 1 Roll. Abr. 757. Cro. Elix. 469. 

But the plaintiff in error may ſay, that after the co- 
zu/ance taken, and fre the certificate thereof returned, 


the conu/or died; becaule this is conſiſtent with the re- 


cord. 1 Rol, Abr. 757. | 
If a leſſee for years, or a diſſeiſſee, or one that hath 
right only to a reverſion or remainder, levy a fine to a 
ſtranger that hath nothing in the land, this fine will be 
void or voidable as to the ſtranger; and he that hath 
cauſe to except againſt it, may ſhew rbat the freehold and 
ſeifin was in another at the time of the fine levied," and 
that partes finis nibil babucrunt tem;ore levationis finis, 
and by this avoid the fine, And yet a diſſeiſor, who bath 
a fee-ſimple by wrong in him, may levy a fine to a ſtran- 
ger that hath nothing in the land, like unto one that is 
rightfully ſeiſed of land in fee, etc. and it will be a good 
4D fine. 
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fine. Plowd. 353. 3 Rep. 87. If the cognifir of a 


fine hath nothing in the land paſſed, at the time of the 
fine levied,_the fine may be avoided: But where the cog- 
n;/or or cogni/ee is ſeiſed of an eſtate of freehoid, whether 
by right, or by wrong, the fine will be a good fine in point 
of eſtate. 41 E. 3. c. 14. 22 H.6. c. 43. 
Fines are not reverſible for raſure, interlineation, miſ- 
entry, Ec. or any want of form; but it is otherwiſe if 
of ſubſtance. 23 Flix. c. 3. A fine ſhall not be re- 


verſed for ſmall variance, which will not hurt it; nor is 


there occaſion for a preciſe form in a tender upon a fine, 
becauſe it is only an amicable aſſurance upon record. 5 
Rep. 38. If a fine be levied of lands in a wrong pariſh, 
tho? the pariſh in which they lie be not named, it will be 
a good fine, and not erroneous, being an amicable aſ- 
ſurance: And a fine of a cloſe may be levied by a lien 
conzs in a town, without mentioning the town, vill, Cc. 
Godb. 440. Cro. Jac. 574. 2 Mod. 47. If there be want 
of an original, or no writs of covenant for lands in every 
county; or if there is any notorious error, in the ſuing 
out a fine, or any fraud or deceit, Ic. writ of error may 
be had to make void the fine. Co. Lit. 9. Cro. Fliz. 469. 
So if either of the parties dies before finiſhed, Sc. And 
if the cogriſor of a fine die before the return of the writ 
of covenant, (tho? after the caption of the fine) it is 
ſaid it may be reverſed. 3 Salt. 168. JF the King's fel- 
wer is faid, before death of cegniſor, the fine may be fi- 
niſhed and gied, See ſeveral cajes towards the end of this 
divificn. 

A writ of error may be brought in B. R. to reverſe a 
fine levied in C. B. and the tranſcript only, not the very 
record of the fine, is removed in theſe caſes + But if the 
court of B R. adjudge it erroneous; then a certiorari goes 


to the chirographer to ce:tify the fine itſelf, and when 


it comes up it is cancelled. 1 Salt. 341. And where on 


' a wiit of error in B R. to reverſe a fine in C. B. the 


fine was affirmed; a qurit of error coram vobis refiden. 
hath been allowed to lie. 16:4. 357. The court of g. 
R. will not reverſe a fine without a i. fac. returned 
againit the tertenant, becauſe the cogniſees are but no- 
minal perſons. Jbid. 339. A fine may be ſet aſide, by 
pleading that neither of the parties bud any thing in the 


| eftate, at the time of lewying the fine, &c. But thoſe 


that are frivy to the perſon that levied the fine, are eſtop- 
ped to plead this plea, 3 Rep. 88. In pleading a fine 


or recovery to uſes, the deed need not be ſet forth 


but the pleader is to ſay, that the fine, Fe. was levied 
to ſuch uſes, and produce the deeds in evidence to prove 
the uſes. 8W.53. B. R. | | 

Fines may be avoided where they are obtained by fraud, 
covin or diſceit, tho? there be no error in the proceſs ; 
and that may be done either by writ of diſceit or aver- 
ment, ſetting forth the fraud or covin. Cro. Eliz. 471. 

Thus if a fine be levied of land in ancient demeſne, 
the lord ſhall have a writ of diſceit againſt the conuſor 
and the tenant, and by that avoid the fine, F. N. B. 
98. a. Moor. 6.. | | 

If a fine be levied to ſecret uſes to deceive a purchaſer, 
and the conuſee pleads the fine in bar, the purchaſer may 
aver the fraud in avoĩdance of the fine, by 27 Eliz. cap. 4. 
and ſach averment is not contrary to the record, be- 
cauſe it admits the fine, but ſets it aſide for the covin ana 


fraud in obtaining it. 3 Co. 8. a. Plowd. 49. a. 


So if a fine be levied upon an ſuricus contra, it 
may be avoided by averment, by 13 Eliz. cap. 8. becauſe 
ſuch fine being levied for ends the law has prohibited, 
the law will not encourage any evaſion out of the act, 


nor ſuffer ſuch zſurious contrads to be ſupported by the | 


ſolemn acts of che courts of juſtice againſt the intention 
of the act. 3 Co. 80. f 

A fraudulent obtaining of a fine, or irregularity there- 
in, cannot be relieved againſt in Chancery; but muſt be in 
the court where levied, though the officers may be exa- 
mined and puniſhed, if they did it criminaliter, Preced. 
Canc. 150. And where one was perſonated on levying a 
fine, it was not ſet aſide in equity, but a reconveyance 
ordered of the land. 1bid. 151. 

If either of the parties cogniſors die after the King's 
ſilver is entered, the fine ſhall be finiſhed, and be good. 
Cro. Elix. 469. a 


A record of à fine may be amended, (if the King's 
ſilver is paid) where it is the miſpriſion of the clerk, 
Rep. 43. A fine is perfect, when the King's filver is 
paid thereon. 1 And. 229. 1. 3-703 

Tho" one concord will ſerve for lands that lie in di- 
vers counties; yet there muſt be ſeveral writs of cove. 
nant. 3 l. 21. Dyer 227. A concord of a fine may 
have an exception of part of the things mentioned there. 
in: And if more acres are named, than a man hath in 
the place, or are intended to be paſſed 3 no more ſhall 
paſs by the fine than is agreed upon. 1 Leon. 81. 3 Bulſ. 
317, 318. A fine as well as a deed may be covinous, 


4 


and avoidable for this ; where it is ſuffered by fraud to 
deceive a purchaſer, or creditor, &c. 3 Rep. 80 16 


A 7. © ©: | | 
Fines levied before the juſtices in Hales; or in the 

counties Palatine of Chefter, Durham, &c. have the ſame 

effect as fines levied before the juſtices of C. B. 


& 35 H. 8. c.22, 37 H. 8. c. 19. 2& 3 E4.6.c. kf 


5 Eliz. c. 27. &c. See Recovery. See allo Com, Dig. 
3 V. tit. Fine. 2 V. New Abr. 520 to 554. Black, 
Com. 2 F. 118, 341, 352-3, Cc. 3/ 156. 4. 419, 
422. and for Forms, 2 J. Appendix, xiv. 

Sometimes a ſum of money paid for the income of 
lands, Cc. let by leaſe, is called a fine. Fine alſo 
ſignifies an amends, or puniſhment for an offence com- 
mitted ; in which caſe a man is ſaid facere finem de 
tranſgreffione cum rege, &c. See Poſt, fines for offences, 
In all caſes it is a final concluſion or end of differ. 
ences, | 

Fine adnullando levato Tenemento quod fuit de 
antiquo Dominico, Is a writ directed to the juſtices of 
C. B. for diſannulling a fine levied of lands in antient di- 
me/ne, to the prejudice of the lord. Reg. Orig. 15. 

Fines foz Alienations, Were fines paid to the King 
by his tenant in chef, for licence to alien their lands ac- 
cording to the Stat. 1 Ed. 3. c. 12. But theſe are taken 
away by the Stat. 12 Car. 2. c. 24. 

Fines foz Dffences, Fine, in this ſenſe, is amends, 
pecuniary puniſhment, or recompence for an offence 
committed againſt the King and his laws, or againſt the 
lord of a manor: In which caſe a man is ſaid finem fa- 
cere de tranſgreſſions cum rege, etc. Reg. Jud. f. 25. a. 

cwvell, : | 

It ſeems that originally all puniſhments were corporal; 
but that after the uſe of money, when the profits of the 
courts aroſe from the money paid out of the Civil cauſes, 
and the fines and confiſcations in criminal ones, the com- 
mutation of puniſhments was allowed of, and the cor. 
poral puniſhment which was only 7 terrorem, changed 
into the pecuniary, whereby they found their own advan. 
tage. | | | 

This begat the diſtinction between the greater and the 
leſſer offences; for in the crimina majora there was at leaſt 
a fine to the King, which was levied by a capiatur; but 
upon the leſſer offences there was. only an amercement, 


which was affeered, and for which a di/ringas, or action 


of debt only lay. 2 New Abr. 502. 
Under this head is to be conſidered, 


I. Who may fine and amerce, and for what. 
II. How fines, &c. may be mitigated and aggravated; as 


alſo bow they may be recovered, and to whom they are 


payable. 
III. bat perſons are exempt from being fined. 


I. Who may fine and amerce, and for what. 

Where a ſlatute impoſes a fine at the will and pleaſure 
of the King, that is intended of his judges, who are to 
impoſe the fine. 4 Inf. 71. Courts of record only can 
fine and impriſon a fa » (except as aftermentioned): 
And ſuch a court may fine a man for an offence commit- 
ted in court in their view, or by confeſſion of the party re- 
corded in court. 1 Lill. Abr. 621. A man ſhall be fined and 
impriſoned for all contempts done to any court of record a- 
gainſt the commandment of the King's writs, etc. ꝙ Rep. 60- 

If a perſon , is arreſted coming to the courts of juſtice 
to anſwer a writ, the offender doing it ſhall be fined 
for the contempt: But there has been a difference 


made where it is done by the plaintiff in the writ, and a 


ſtranger 
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Granger, wbo it is ſaid ſhall not be fined, 9 H. 6, e. 55. 


1 Danv. 69. | 14 bf 1 | 222 
If an officer of the court neglects his duty, and gives 


not due attendance; a clerk of the peace doth not draw 


an indictment well in matter of form, or return thereof, 
upon a certiorari to remove the indictment in B. R. if a 
ſheriff, c. make an inſufficient return of a habeas corpus 
iſſuing out of B. R. c. or if juſtices of peace proceed 
on an inditment after a certiorari iſſued to remove the 
indiament ; the court may fine them. 1 Lil. 620. When 
a juror at the bar will not be ſworn, he may be fined. 
7 H. 6. c. 12. And if one of the jury depart without 
giving his verdict; or any of the jury give their verdict 
to the court before they are all agreed, they may be 
fined, 8 Rep. 38. 40 Af. 10. 

Alſo the ſheriff in his torn, and the ſteward of a court- 
leet, have 'a diſcretionary power, either to award a fine, 
or amercement for contempt to the court; as for a ſuitor's 
refuſing to be ſworn, &c, and the ſteward of a court-leet 
may either amerce or fine an offender, upon a preſentment, 
Se. for an offence not capital, within his juriſdiction. 
Keilw. 66. Kitchin 43, 1ĩfCIu. | 

It is ſaid, that ſome courts may impriſon, but not fine, 
as the conſtables at the petit ſeſſions, 11 Co. 44. 1 Kol. 
Rep. 74. 11 Co. 43. 3. Alſo ſome courts cannot fine or 
impriſon, but amerce, as the county, hundred, Ac. 11 
Co, 43. 6. But ſome courts can neither fine, impriſon, 
nor amerce; as eccleiiaſtical courts held before the ordi- 
nary, archdeacon, &c. or their commiſſaries, and ſuch 
who proceed according to the Canon, or Civil law. 11 
Co. 44. a2. | | | 

Every court of record may enjoin the people to keep ſi- 
lence under a pain, and impoſe reaſonable fines, not only 
on ſuch as ſhall be convicted before them of any crime, 
on a formal proſecution, but alſo on all ſuch as ſhall be 
guilty of any contempt in the face of the court; as by 


giving opprobrious language to the judge, or obſtinately 


refuſing to do their duty as officers of the court. 11 H. 6. 


12. 6. 1 Kol. Abr. 219. 8 Co. 38. 11 Co. 43. Cro. 


Elix. 58 1. 1 Sid. 145. | 

If a dead body in priſon, or other place, whereon an 
inqueſt ought to be taken, be interred, or ſuffered to lie 
fo long, that it putrify before the coroner hath viewed it, 
the gaoler, or townſhip ſhall be amerced. 1 Keb. 278. 
2 Hawk, P. C. 48. If any homicide be committed, or 
dangerous wound given, whether with or without malice, 
or:even by miſadventure, or ſelf-defence, in any town, or 
in the lanes or fields thereof, in the day-time, and the of- 
fender eſcape, the town ſhall be amerced ; and if out of 
a town, the hundred ſhall be amerced. 3 IAI. 53. 4 
Infl. 183, Cro. Car. 252. 3 Leon. 207. 2 Infl. 315. 
Dyer 210. | | 

Beſides fines impoſed for offences, it ſeems, that regu- 
larly there was a fine or amercement in all actions; for if 
the plaintiff or demandant did not prevail, it was thought 
reaſonable that he ſhould be puniſhed for his unjuſt vex- 
ation; and therefore there was judgment againſt him, 
uw 3 in miſericordia pro falſo clamore, 8 Co. 39. 

. | | 

Hence when the plaintiff takes out a writ, the ſheriff, 
before the return of it, was formerly obliged to take 
pledges of proſecution, which, when fines and amerce- 
ments were conſiderable, were real and reſponſible per- 
ſons, and anſwerable for thoſe amercements ; but being 
now ſo very inconſiderable, that they are never levied, 
they are only formal pledges entered, viz. John Doe and 
Richard Roe. 1 Saund. 227, See tit. Bail. 

In all actions, where the judgment is againſt the de- 
fendant, it was to be entered with a mi/ericordia, or a 
capiatur; and herein the difference is, that if it be an 
action of debt, or founded on a contract, the entry is 
ideo in miſericordia, without aſſeſſing any ſum in certain, 
which was afterwards affeered by the coroners in the 
proper county; but if it were in action of treſpaſs, the 
court ſet the fine, and levied it by a capiatur. 8 Co 60. 
1 Rel. Abr. 212, 219. Cre. Elix. 844. Cro. Fac. 255. 
Therefore, | 
| In actions guare vi et armis, as treſpaſs, and the like; 
if judgment paſs againſt the defendant in a court of re- 
bord, he ſhall be fined, 8 Rep. 59, But in actions 


which have not ſomethi ng of force, or fraud, or deceit 


to the court; if the defendant comes the firſt day he is 
called, and tender the thing demanded to the plaintiff, 
he is not to be fined. 5 Rep. 49. 8 Rep. 59, 60, 99. 
3 M9. 22 Af. 82. I Danv. Abr. 471. 1 Vent. 
Lia | Ao : 
All capiatur fines are taken away by Stat. 4 & 5 W. 
M. c. 12, In treſpaſs, aſſault and battery, &c. there 
can be no capiatur pro fine entered ſince this Stat. See 
Capiatur. : | | 


II. How fines, Ic. may be mitigated and aggravated ; 
as alſo how they may be recovered, and to whom they 
are payable. | | 

A fine may be mitigated the ſame term it was ſet, be- 

ing under the power of the court during that time; but 
not afterwards. T. Raym. 376. And fines aſſeſſed in 
court by judgment upon an information, cannot be after- 
wards mitigated. Cro, Car. 251. If a fine certain is 
impoſed by ſtatute on any conviction, the court cannot 
mitigate it; but if the party comes in before conviction, 
and ſubmits to the court, they may aſleſs a leſs fine; for 


he is not convicted, and perhaps never might. 3 Salk. 


33. The court of Exchequer may mitigate a fine certain, 


becauſe it is a court of equity, and they have a privy ſeal 


If an exceflive fine is impoſed at the ſeſſions, it may 


be mitigated at the King's Bench. 1 Vent. 336 A de- 


fendant being indicted for an aſſault, confeſſed it, and 
ſubmitted to a ſmall fine; and it was adjudged, that in 


ſuch a caſe he may produce affidavits to prove on the pro- 


ſecutor, that it was /on a//ault, and that in mitigation of 
the fine; though this cannot be done after he is found 
Guilty. 1 Salk. 55. If a perſon is found Guilty of a 
miſdemeanor upon indictment, and fined, he cannot 
move to mitigate the fine, unleſs he appear in perſon ; 


but one abſent may ſubmit to a fine, if the clerk in court 


will undertake to pay it. 1 Yent. 209, 270. 1 Salk. 55, 
2 Hawk. 446. 1 oF 

It is a common practice in the court of B. R. to give a 
defendant leave to ſpeak with the proſecutor, 7. e. to 
make ſatisfaction for the coſts of the proſecution, and 
alſo for damages ſuſtained, that there may be an end of 
ſuits; the court at the ſame time ſhewing on that account 
an inclination to ſet a moderate fine on behalf of the 
King. Wood's Inft. 653. And in caſes where coſts are 
not given by law, after a proſecutor has accepted coſts 
from'the defendant, he cannot aggravate the fine; be- 
cauſe having no right to demand coſts, if he takes them, 


it ſhall be intended by way of ſatisfaction of the wrong. 


7 


2 H. P. C. 292. 133 
All fines belong to the King, and the reaſon is, becauſe 


the courts of juſtice are ſupported at his charge; and where- 


ever the law puts the King to any charge for the ſupport 
and protection of his people, it provides money for that 
purpoſe, - Brac. 129. When a perſon is fined to the 
King, notwithſtanding the body remains in priſon, it is 
ſaid the King ſhall be ſatisfied the fine out of the offender's 
eſtate, 4 Leon. c. 393. | | 8 


| As to the method of recovering fines. 

By the Common law, the King, or Lord may, at their 
election, diſtrain, or bring an action of debt for a fine or 
amercement. Cro. Elix. 581. Savil 93. Raſt. Ent. 
151, 553, 606. 2 H. 4. 24. 6. 10 Hl. 6. 7. Raym. 68. 
But with reſpe& to fines, ſet in inferior courts, every 
avowry, or declaration of this kind ought expreſly to 
ſhew, that the offence was committed within the juriſ- 
diQion of the court, for if it were not, all the proceed- 
ings were coram non judice, and a court ſhall not be pre- 
ſumed to have a juriſdiction where it doth not appear to 
have one. Hob. 129. Raſt. Eat. 553. Co. Ent. 572. 
Alſo it is adviſable to alledge, that the offence was com- 
mitted, as well as preſented, and to ſhew the names of 
the preſentors and the affeerors in ſetting forth a preſent- 
mentor affeerment, and alſo to ſhew that proper notice was 


| given of holding the court. But for this, wide Hawh, 


P. C. 59, 60. 
Of common right, a diſtreſs is incident to every 
fine and amercement, in a torn or leet for offences 
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within the juriſdiction thereof; but if the offence were 
oaly the neglect of a duty created by cuſtom, and of a 
private nature, it is clear, that here muff be 4 

to warrant a diſtreſs, and perhaps ſuch cuſtom is alſo ne- 
ceſſary, though the duty be of a public nature. 2 Haul. 
P. C. 60. | 

Alfo the ſheriff, or lord mayor may for ſuch fines or 
amercements diſtrain the goods of the offender, even in 
the highway, or in land not holden of the lord, unleſs 
ſach land be in the poſſeſſion of the crown. 1 Rol. br. 
670. 2 Inf. 104. But ſuch fines and amercements be- 
ing for a perſonal offence, no ſtranger's beaſts can law- 
fully be diftrained for them, though they have been le- 
vant and couchant upon the lands of the offender, Owen. 
146. Ney 20. 

A joint award of one ſine againſt divers perſons is 
erroneous ; it ought to be ſeveral againſt each defendant, 
for otherwiſe one who hath paid his part might be con- 
tinued in priſon till the others have paid theirs, which 
would be in effect to puniſh for the offence of another. 
2 Hawk. 446. Fines to the King are efreated into the 
Exchequer. See farther as to fines, Black. Com. 3 V. 259. 

1 
= Fings le Roy, Are all fines to the King; and un- 
der this head are included fines for original writs, Ori- 
ginals on treſpaſs on the caſe, where the damages are laid 
above 40/7, pay a fine, wiz. from 407. damages to 100 
marks, 6s. 84. from 100 marks to 100 J. the fine is 105. 
From 100 J. to 200 marks, 13s. 44. From 200 to 400 
marks, 16s. 8d. From 400 marks to 200 l. it is 11. fine; 
and ſo for every 100 marks more, you pay 6s. 8d. and 
every 100 1. further 10s. Prat. Attern. 1 Edit. p. 132. 
And fines are paid for original writs in debt; for every 


writ of 40 l. debt, 6s. 84. and if it be of 100 marks, 


but Gs. 8d. and for every 100 marks 6s. 8d, &fc. alfo 
for every writ of plea of land, if it be not a writ of right 
patent, which is for the yearly value of 5 marks, 6s. 84. 
and ſo according to that rate. 19 H. 6. 44. 7 H. 6. 33. 
New Nat. Br. 212. 

Fine non capiendo pꝛo pulchze Placitando, Is a writ 
to tahibic officers of courts to take fines for fair pleading. 
Reg. Orig. 179. 3 
Fine capie udo pꝛo Terris, &c. A writ lying where 


a perſon upon conviction of any offence by jury, hath 


his lands and goods taken into the King's hand, and his 

body is committed to priſon; to be remitted his impri- 
ſonment, and have his lands and goods redelivered him, 
on obtaining favour for a ſum of money, &c. Reg. Orig. 
ol. 142. . N 
/ Fine pꝛo Bediſſciſina capienda, Is a writ that lies for 
the releaſe of one impriſoned for a red//eifin, on payment 
of a reaſonable fine, Reg. Orig. 222. 

Fine Fozce, Is where a perſon is forced to do that 
which he can no ways help; ſo that it ſeems to ſignify an 
abſolute neceſſity or conſtraint not avoidable. Old Nat. 
Br. 68. Stat. 35 H. 8. c. 12. | 

Finire, To fine, or pay a fine upon compoſition and 
making ſatisfaction, &c, It is the ſame with finem facere, 
mentioned in Leg. H. 1. c. 53. And in Brompton, p. 
1105,—-2uando Rex Scotiæ cum domino rege finivit, Qc. 
And in Howeden, p. 783. 

1 Death, ſo called; becauſe vita finitur norte. 
ount. | 
Finozs of Gold and Silver, Are thoſe perſons who 
purify and ſeparate gold and filver from coarſer metals, 
by fire and water. 4 fl. 7. c. 2, They are not to allay 
it; or ſell the ſame, ſave only to the maſter of the mint, 
goldſmiths, c. Ibid. ä 
Firdfare and Firdwite; See Ferafare and Ferduwuit. 
Leg. Canuti, par. 2. c. 22. 
Firderinga, A preparation to go into the army. Leg. 
I 


Fire and Fire-cocks, Churchwardens in London and 
within the bills of mortality, are to fix fre-cochs, fc. 
at proper distances in ſtreets, and keep a large engine and 
haud- engine for extinguiſhing fire, under che penalty of 
10/7, &c. Stat. 6. Ann. c. 31 To prevent fires, work- 
men in the city of London, &c. muſt ered party-walls 
between buildings of brick or ſtone, of a certain thiek- 
neſs, Ic. under penalties, Stat. 7 An. c. 17. 11 Geo, | 
I 


F I R 


1. e. 28. 33 Geo, 2. c. 30. and 4 Geo. 3. c. 14. And 
on the breaking out of any fire, all the conſtables and 
beadles ſhall repair to the place with their ſaves, and he 
aſhſting in putting out the ſame, and cauſing people to 
work, &c, No action ſhall be had againſt any perſon in 
whoſe houſe or chamber a fire ſhall begin. 6 Han. c. 31. 
10 Ann. c. 14. 1 

Firemen exempt from bejag impreſſed, 6 Ann. c. 31 
fac. 2. Penalty on ſervants firing houſes by negligence, 
6 Ann. c. 31. /e2, 3. Reſtrictions of boiling turpentine, 
7 Aas. c. 17. ſe. 11. Stock in fire-oflices how taxed, 
4 Geo. 3. c. 2. ſea. 54. See Arſon, | 

Firebare, (Sax) Signifies à beacon. or high tower by 
the ſea-fide, wherein are continual lights, either to di. 
rect ſailors in the night, or to give warning of the ap. 
proach of an enemy. Qzod fine dilatione lewari & reha- 
rari fac. figna & firebares ſuper montes altiores in quoliby 
 bundredo, ita quod tota patria, per illa figna, quotirſcungue 
neceſſe fuerit. premunire poteſt, Je. Ordinatio ob/ervar 
da 4 Lynne % ue Yarmouth, Temp. Ed. 2. 

Firebote, Fuel for fring for neceſſary uſe, allowed by 
law, to tenants out of the lands, &c. granted them, See 
| Eflowers, 


Firma, Is taken for victuals or proviſions; alſo rent, 


5 

Firma Alba, Rent of lands let to farm paid in ſilver, 
not in proviſion for the lord's houſe. See 4/ba Firma, 

Firma Notftis, Was a cuſtom or tribute paid towards 
the entertainment of the King for one night, according 
to Dome/day Comes meriton T. R. E. reddebat firmam 
unizs noctis, Ic. i. e. proviſion or entertainment for one 
night, or the value of it. Temp. Reg. Edw. Confeſſ. 

Firmam Regis, Anciently pro villa regia, en regis 
manerio. Spelm, | 

Firmatio, Firmationis Tempus. Doe ſeaſon, as oppoſed 
to buck ſeaſon, 31 H. 3. Firmatio fignifies alſo a ſup- 
plying with food. Leg. Inæ, cap. 34. 

Firmura, Vill. de Creſi gave to the monks of Bhib, 
a mill, cum libera firmura of the dam of it. Reg, ge 
Blyth. This has been interpreted liberty to ſcour and re- 
pair the mill dam, and carry away the ſoil, Fe. And 
Dr. Thornton Engliſhes it Free Firmage. 

Fire-ozdeal, See Ordeal, and black. Com, 4 J. 


6. | 
Fire- works. No perſon whatſoever ſhall make, ell, 
&c. ſquibbs, rockets, ſerpents, &c. or caſes, moulds, 
r. for making ſuch ſquibbs, and every ſuch offence 
ſhall be adjudged a common nuſance. 

Perſons throwing or firing ſquibbs, &c. or ſuffering 
them, Ec. to be thrown or fired from their houſes incur 
a penalty of 20s. Likewiſe perſons throwing, caſting or 
firing, or aiding or aſſiſting in the throwing, caſting or 
firing of any ſquibbs, rockets, ſerpents, or other fire- 
works, in or into any public ſtreet, houſe, ſhop, river, 
highway, road or paſſage, incur the like penalty of 205. 
and on non-payment. may be committed to the houſe of 
correction. Stat. g & 10 V. z. c. 7. | 
N. B. This flatute doth not take from any perſen injured, 
by throwing of ſquibbs, &c. the remedy, at Common law, 
for the party may maintain a ſpecial action on the caſe, or 
treſpaſs, 22 » for recovery of full damages. | 

Firſt-fruits, (Primitiz) Are the profits after avoid- 
ance, of every ſpiritual living for the firſt yeaf, according 
to the valuation thereof in the King's books, Theſe were 
given in ancient times to the PFpe throughout all chriſten- 
dom; and were firſt claimed by him in England of ſuch. 
foreigners as he beſtowed benefices on here by way of 
proviſion ; afterwards they were demanded of the clerks 
of all ſpiricual patrons, and at length of all other clerks 
on their admiſſion to benefices ; but upon the throwing off 
the Pope's ſupremacy in the reign of Hen. 8. they were 
tranſlated to, and veſted in, the King, as appears by 
the Star. 26 H. 8 c. 3 And for the ordering thereof, 
there was a court erected, 32 H. 8. but diſſolved Ann. 1+ 
Mar. | 

Though by 1 Flix. c. 4. theſe profits are reduced 
again to the crown, yet the court was never reſtored ; for 
all matters formerly handled therein, were transferred to 
the Exchequer, within the ſurvey of which court they now 


remain, 
| By 


o 
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26 H. 8. the Lord Chancellor, tc; is im- 1. C. 18. to be imported 
By Star. 26 H. 8 * 4 ſold; and to punith peffons who ſhall take or ell any 


rowered to examine into the value of Firffafruti; and 
clergymen entering on their livings before the ſame are 
paid or .compounded, are to forfeit double value. But 


. Flix, c. 4. ordains, that if an incumbent on u bene-- xe r of a veſſe| Zive a'tru@ 3 
pes gays count” of the "ſeveral ſorts of fiſh brought tre to the 
| Nord in his veſſel, and If after ſuch arrival, be ſhall il- 


fice do not live half a year, or is ouſted before the year 
expired, his executors are to pay only a fourth patt of the 
Firft fruits; and if he lives the year, and then dies, or 
be ouſted in fix months after, but half of the Fruits 
ſhall be paid. 0D 3 

And by this ſtatute livings not above 10 J. per Ann, 
Sc. are diſcharged from payment of theſe duties: as are 
alſo benefices under and not exceeding go/. a year, by 
Stat. 5 Ann. c. 24. The 2 Ann. c. 11. ſettles upon a 


corporation the Firſt: fruits and tenths of all benefices for 


the maintenance of the poor clergyz which is called the 
corporation of the bounty 'of | 2; Anne. See the act, re- 
lating to large waſtes in Yorkfbire incloſed, a ſixth part 
for the benefit of poor clergymen, whoſe livings' do not 
exceed 4ol. per ann. Stat. 12 Ann. c. 4. Vide 3 Geo. 
1. c. 10. Black. Com. 1 V. 284. 2 F. 67. 47 

Fiſh and Fiſhing. No fiſherman ſhall aſe any net or 
engine, to deſtroy the fry of fiſh ; and perſons uſing nets 
for that purpoſe, or taking ſalmon of trout out of ſeaſon, 
or any fiſh under certain lengths, are liable to forfeit 20 5. 


and juſtices of peace, and lords of leets have power to put 


the acts in force. See 1 El. e. 17. 3 Jac, 1. c. 12. 
30 Geo. 2. c. 21. & poſt, No perſon may faſten nets, 


Sc. acroſs rivers to deſtroy fiſh, and e of | oþerty x, 
held, that where the Lord of the manor hath the ſoil on 


veſſels, on pain of 51, Stat. 2 H. 6. c. 15. None ſhall 
fiſh in any pond or mote, &c. without the owner's licence, 
on pain of three months impriſonment.  3r H. 8. c. 2. 


And no perſon ſhall take any fiſh in any river, without 


the conſent. of the owner, under the penalty of 10s. for 
the uſe of the poor, and treble damage to the party griev- 
ed, leviable by diſtreſs of goods; and for want of diſtreſs, 
the offender is to be committed to the houſe of corre&ion 
for a month: alſo nets, angles, Sc. of pochers may be 
| ſeized, by the owners of rivers, or by any perſons by 

warrant from a juſtice of peace, &c. 22 © 23 Car. 2. 
c. 25, 4 gp GM 6-25. GD 

The Stat. 4 & 5 Ann. e. 21. was made for the increaſe 
and preſervation of ſalmon in rivers in the counties of 

Southampton and Wilts; requiring that no falmon be 
taken between the 1ſt of Auguſt and 12th of November, 
or under ſize, &c, And by 1 Gee. 1. c. 18, Salmon 
taken in the river Severn, Dee, Wye, Were, Ouſe, &c. 
are to be 18 inches long at leaſt: or the perſons catching 
them ſhall forfeit 5/,, and ſea fiſh ſold muſt be of the 
lengths following, wiz, Bret and turbot 16 inches, brill 
and pearl 14, codlin, baſs and mallet 12, ſole and place 
8, flounders 7, whiting 6 inches long, Sc. on pain of 
forfeiting 20s. to the poor, and the filh. Vide the ſta- 
tute, Perſons that import any fiſh, contrary to the 1 
Geo, 1. c. 18, for better preventing freſh fiſh taken by 
Foreigners being imported into this kingdom, Cc. ſhall 
_ forfeit 100/, to be recovered in the courts at Weſtminſter, 
one moiety to informers, and the other to the poor; and 
maſters of ſmacks, hoys, boats, Ic. in which the fiſh 
ſhall be imported, or brought on ſhore, forfeit 50 1. Alſo 
ſelling the ſame in England, is liable to 2o/. penalty. 
Stat. 9 Gee. c. 33. 

By the fat. 22 Geo. 2. c. 49. contracts for the buying 
fiſh (except freſh ſalmon, or ſoles brought by land car- 
riage, oyſters, or ſalt, or diyed fiſh) to be ſold by retail 
before the ſame are brought to market and expoſed to 
ſale, are declared void; and each party contracting ſhall 
forfeit 501. And fiſhermen not ſelling their fiſh within 
eight days after their arrival on the coaſt between North 
Yarmouth and Dover, ſhall forfeit the cargo, veſſel and 
tackle, We, And ſea fiſh under the dimenſions prohibited 
by the fat. 1 Geo. 1. may be expoſed to ſale, provided 
they are taken with a hook, and fo not capable of being 
preſerved alive, 

But ſee far. 33 Geo. 2. c. 27. made to regulate the ſale 
of fiſh at the firſt hand in the fiſh markets in Loxdon and 
Meſtminſter; and to prevent ſaleſmen of fiſh buying fiſh 
to ſell again on their own account; and to allow bret and 
turbot, brill, and pearl, although under the reſpeQive 


dimenffotis tientioned in 1 Geo. 1. 2. 18. to be imported 
ſpawn, brood, or fry of Iſh, unſizäble fiſh, or fish out 


of ſeaſon, or ſmelts undet*the e o fe ipche s: 


By this act every maſter of a veſſel is to give a trut c- 


fully deſtroy or throw away any of the ſaid fiſh, not be- 
ing unwholeſome or onmarketable, c. he is liable to 


be committed to the houſe of correction, and kept to 
hard labour for any time not exceeding' two months nor 


leſs than one. And ſee farther 2 Ges. 3. c. 15. for the 


better ſupplying the cities of: London and Weflminffer with 


fiſh, and to reduce the exorbitant price thereof; and. to, 
protect and encourage fiſhermen, © WY 97 f: 


. 2 


For the penalty inflicted on perſons ſtealing or deſtroy- 


ing fiſh in fiſh-ponds, or of receiving ſtolen fiſn. See 
5 Geo. 3. 1 heck. 1, 2, 3, 4. The offender is to be 


; £2 373 * 


iran ported r even years. | Loon 
ent of the 


There is a new act made for the eneouragem 


white herring fiſhery, which vide 11 Geo: 3. c. 31. 


And by 8 Geo. 3. e. 27. ſeveral acts for the encou- 
ragement of the whale fiſhery are continued, and further 
provifions are made for the benefit of thofe concerned in 
the whale fiſhery, and other directions given, c. by 
gh ors Ih. oboe ce le ee 

Fiſh-royal, halt and Stargeon, which the King is 


intitled to when either thrown on ſhore'or caught near 


the coaſts. Plowd. 315. * Black. Com. 1 V. 290. 
Fiſhing, Right of, and property of fiſh. It has been 


both ſides the river, it is a good evidence chat he hath 


the rig4/ of fiſhing, and it puts the proof upon him who 
claims liberiam piſcariam; but where a river ebbs and 


flows, and is an arm of the ſea, there it is common to all, 
and he who claims à privilege to himſelf muſt prove it; 


* 


for if treſpaſs is brooght for —_— there, the defendant 


may juſtify that the place where is brachium maris, in guy 


unu/quiſque ſubditus domini regis habet & habere debet libe- 


ram piſcariam : NF" 
In the Severe, the ſoil belongs to the owners of the 
land on each fide; and the ſoil of the river Thames, is in 


the King, &c. but the fiſhing is common to all. 1 Med, 


tog. He who is owner of the ſoil of a private river, 
hath /eparalis piſcaria; and he that [hath /bera piſcaria, 
hath a property in the fiſh, and may _ a poſſeſſory 
action for them; but communis piſcaria is like the caſe of 
all other commons. 2 Salk. 637. Common of piſcary 
is a liberty of fiſhing in another man's water. Black. Com. 
2 V. 34. A free ſiſbery, or excluſive right of fiſhing in a 
public river, is a royal franchiſe : He that has a ſeveral 


fiſhery muſt be owner of the ſoil. In a free fſhery, a man 


has property in the fiſh before they are caught: In a con- 
mon of piſcary, not till afterwards. Black. Com. 39, 40. 
which vide. As to a free fiſhery do new franchiſe can at 
preſent be granted of it, by the expreſs proviſion of Mag- 
na Charta, c. 16. Black. Com. 2 Y. 417. One that has 
a cloſe pond in which there are fiſh, way call chem pi/cer 


ſuos in an indictment, Cc. But he cannot call them as 


bona & catalla, if they be not in trunks. Mod. Ca. 183. 
There needs no privilege to make a fiſh pond; as there 
doth in caſe of a warren, 1374. Sad wats 

Fiſhermen, There ſhall 'be a maſter, wardens and 
aſſiſlants of the Fiſhermin's Company in Lonabn, choſen 
yearly at the next court of the Lord Mayor and Aldermen 
after the tenth of June, who are conſtituted a court of 
aſſiſtants; and they ſhall meet once a month at their com- 
mon hall, to regulate aboſes in fiſhery, regiſter the names, 
of fiſhermen, and mark their boats, c. See Stat. 9 
Ann c. 26. Fiſh and fiſhing, Herrings, &c. 


in the reign of King Car. 2. and the members of it in- 
corporated into a company. The crown hath power to 
dire& 205, out of every 100 J. South-Sea ſtock, to be ap- 
plied for improving the fiſhery of the kingdom, carried 
on to Greenland, and in other Northen ſeas. Srar. 9 
Ann. c. 21. And for recovery of the Britiſb fiſhery, al- 
lowances are made on fiſh exported to other countries, etc. 


Stat. 5 Gee. 1. c. 28. Fiſhery in Scotland to be improved 


| according to the articles of the union. 13 Ceo. 1. c. 30. 
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By Stat. 28 Cn. 2. c. 45 Tbe whale, fibers is further 
e. 24. and 26 Cen. , g. 9. for the cocourgement of 
the Brus White Herring, Fiſhery. And tt. Te and 


F 5 1 Ky +: 2 8 10 13 + ' 1993 He was f 9 
2 Filbgarth, A dam or wear in a_river, made for the 
aking of fiſb, eſpecially .in the rivers of On/e and Humber. 


2 H. 8. C. 18. neee 5 G 7) 0 ä 
* lace, A place covered with ſtanding water. Mon. 

es- 22 wo hong, 5d; e eee <4 
Fleſta, A feathered. or fledged arrow, . a feet arrow. 
Radulphus &e F. tenet, c. per ſer vitium reddengi per Au- 
num wiginti Flectas. Dom. Reg, 9 Edw. 4. 
Fledwite or Flightwite, (from the Sax Fhib fuga et 
Wie, Malta) In our ancient law ſignifies a diſcharge 
from amerciaments, where a perſon having been a fugi- 
Live, comes to the peace of our Lord the King of has. 
own accord, or with licence. Raftal, 


< 
. 


Fleet, (Sax. Fleot, i. e. Flora, a, place ol .runving- 


water, where the tide or floar comes up) Is a famous gri- 


fen in London, ſo called from a river or ditch that. was. 


formerly there, on the fide whereof it ſtood. To this 
priſon men are uſually committed. for contempt. to. the, 
King and his laws, particularly agaiuft the courts of jaſ. 


to ſatisfy their creditors: there are large rules, and a 
Warden belonging to the Fleet Priſon, &c. Stat. 8 & 9 
. z. c. 7. By a late ſtatute, the warden of the Flee 
was diſabled to hold any office, for his notorious oppreſ- 
ſions of the priſoners z and the King was impoawered to 

ant the ſaid office to ſuch perſon as he ſhould think fit, 
2 „bd 1 _ 
Fleet⸗Ditch. The Lord Mayor of Londen, fc. may. 
fill up Fleet-Ditch, and make the ſoil level with the 
ſtreets; and the fee is veſted in the Mayor and common- 
alty. Stat. 6 Geo. 2. c. 22. And now, by virtue of the 


act for building Blackfryars Bridge the ditch is in part 


that the groun4 is now level with Fleeteſtreert. a 

Fleet of Ships. See Flora Navium, and Nauy Royal 
of England, ets al 

Flem, Flema, (from the Sax. Flean, to kill or ſlay) 
An outlaw; and by virtue of the word Flemaflare were 
claimed bona felonam, as may be collected from a ue 
ewarranis Temp. Ed. 3. | Sad 

Flemenefrit, Flewenesfrinthe, Flymenafrypathe, 
Signifes the receiving or relieving of a fugitive or outlaw, 
Leg. Inæ, c. 29, 47- LI. H. 1. c. 10, 12. | | 

Flemeswite, (Sax) Flela, who writes of this word, 
interprets it habere catalla fugitivorum, Lib. 1. c. 47. 

- Flighe Maſis for ſhips, —— Concefit etiam eis, 
Fli gbers ad ſuam propriam navem, colligendas in territorio, 
Sc. Mon. Ang]. tom. 1. p. 799. 5 

Flight, For any crime committed, which implies guilt. 
See fugitives. _ And Black. Com. 4 V. 380. | 
lood-mark. The mark which the ſea makes on the 
ſhore, at flowing water and, the higheſt tide: it is alſo 

Flozence, An ancient piece of Engl; gold coin: every 
pound weight of old ſtandard. gold was to be coined into 

- Florences, to be current at fix ſhillings each; all 
which made in tale fifteen pounds, or into a proportionate 
number of half Florences. or quarter pieces, by indenture 
of the Mint. 18 Ed. 3. 

Florin, A foreign coin, in Spain 48. 4d. Germany 
35. 4d. and Holland 25, And in ſome parts of Germany, 
accounts are kept in Florins. | 

Flota navium, A fleet of ſhips. Rex, &c. Sciatir 
od con/lituimus Johannem de R. Admirallum noſtrum Floiæ 

avium ad ore aque Tbanaſiæa werſus partes occidentales, 
ec. Rot. Francia, 6 R. 2. m. 21. | 

Flotages, Are fuch things as by accident ſwim on the 
top of great rivers; the word is ſometimes uſed in the 
commiſſions of ¶ ater Bailiffs. 

Flotſam, Is where a ſhip is ſunk or caſt away, and the 
goods are floating upon the ſea. 5 Rep. 106. Flot/am, 
Jerſam and Lagan are mentioned together; Jeſſam being 
where any thing is cait out of the ſhip when in danger, 
and the ſhip notwithſtanding periſheth ; and Lagan is 


arched over, and ſo filled up to the foot of the bridge, 


when heavy goods ate thrown over- board before the wreck | 


s * 


* 


K O L 


| of. the ſhip, which fink tothe bottom of the {es (Tex 


Þþ Mer at. 149. The, King ſhall have Flatſam, FetJam and 


: 4 


are not known z bat not herwiſe. F. V. 9. 122. Where 
| the, proprietors. of the goods may be known, they bave 3 
year and a day to claim Fleſſam. 1 Keb. 657. Flotſam 
Jelſam, Nc. any perſon may have by 8 
as well as the Lord Admiral, &c. Ler Mercat. 149. 
See 12 fun. fat. 2. c. 18. 26 Ge. 2. c. 19. and title 
Wreck, diaz 2 44 
Focage, ( Fecagiun ) n The ſame with Houſe-bore or 
Fire: bote. is! 7.10 3097 924 * 12 TE 33 22 
„Focal, A right of taking wood for firing: I dan 
Haid 10 Carratas Focales.'ricipiendas annuatim fer wiſum 
Jervieatis mei. | Mon, Angl. Tom. 1. p. . 
Foder, (Sax. Fada, i. e. Alimantum) Any kind of 
meat for hoxſes, or other cattle: and among the Feudifts 
it is uſed far a prerogative of the prince, to be provided 
with corn, and other meat for his horſes, by bis ſub- 
Jets, in his wars or other expeditions. Haram de verb 
C £436 Ot — .io..; 
| Fodertozium, Proviſion or fodder, to be paid, by 
cultom to the King's purveyor. Cartulari St. Emu. 
re ee run 
.Foenus nauticum. Where money was lent to a mer. 
chant to be employed in a beneficial trade, with condition 
to be repaid, with extraordinary intereſt, in caſe ſuch a 
voyage was ſafely performed; the agreement was ſome. 
times called foenus nauticum, ſometimes zſura mariting, 
But., as; this gave an opening for uſurious and gaming 
contratts,,19 Gee. 2. c. 37. enacts, that all money lent 
on bottomry or at reſpondentia, on veſſels bound to or 
from the Ez/t- Indies, ſhall be expreſly lent, only upon 
the ſhip or merchandize ; lender to have the benefit 
of falvage, St. . Black. Com. 2 V. 459. Mol. de jur 
mar. 361. $9640 3<; | "ED 
| Fotls, (Fr. Foifſen) Graſs, herbage. Mon. Angl. Ton, 
2. . K p: 1475-27) 444 85 ee 
Fogage,-.(Fogagium) Fog or rank after- 
eaten in Summer. LL. Foreflar. Scot. c. 16. . 
Foiterers, By Blount are interpreted to be vagabonds, 
See Faitours. | N ; $2.4 85 
Folc⸗lands, (Sa.) Copyhold lands ſo called in the 
time of the Saxors, as charter lands were called Boc-landi. 
Kitchs 174. Follland was terra wulgi or popalaris the 
land of the vulgar people, who had no certain eſtate 


» Not 


therein, but held the ſame under the rents and ſervices 


accuſtomed or agreed, at the will only of their Lord the 
Thane; and it was therefore not put in writing, but ac- 
counted predium rufficun & ignobile. Spelm. of Feuds, 
cap. 5. da „ | 
Folc-mote or Folkmote, (Sax.) Folgemer, i. e. Con- 
wventus populi) Is compounded of Folk, populus, and mite 


in his Saxon Dictionary tells us, a general aſſembly of the 
people to conſider of, and order matters of the common- 
wealth: Omnes proceres regni et milites et liberi homints 
univerf; totius regni Britanniæ facere debent in pleno Folc- 
mote Fidelitatem domino regii, etc. Leg. Edw, Conf]. 
cap. 35, And Sir Henry Spelman ſays, the folcmote was a 
ſort of annual parliament, or convention of the Biſhops, 
Thanes, aldermen and freemen, upon every May-day 
yearly; where the laymen were ſworn to defend one 
another, and to the King, and to preſerve the laws of the 
kingdom, and then conſulted of the common ſafety. 
But Dr, Brady infers from the laws of our Saxon Kings, 
that it was an inferior court, held before the King's Reeve 
or ſteward, every month to do Folk right, or compoſe 
ſmaller differences, from whence there lay appeal- to the 
ſuperior courts, Brady's Gloſſ. p. 48. Squire ſeems to 
think the Folemote, not diſtinct from the ſbiremote, or 


Sax. Gov. 155. u. 

Manwoed mentions folkmote as a court holden in Len- 
don, wherein all the % and people of the city did com- 
plain of the Mayor and Aldermen, for miſgovernment 
within the ſaid city: and this word is ſtill in uſe among 
the Londoners; and denotes Celebrem ex'tota ci vitate con- 
wenium. Stow's Survey. , 

According 


Lagan,. when the ſhip is loſt, and the ownersof the goods 


the King's, gran 25 


or gemote, convenire; and ſiguified originally, as Somner 


common general meeting of the county. See his Aug. 
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According to Keaner, the unte was a common. coun- | ſion thereof by:forces but this libettybeing mughJbiſeq, 
cit fal the inkaditans * city, town or borough; con- to the breach 6 the public peace iti was found necefiary 
vened often by found of bellß to the Mor- Hall or Howft; | that it ſhould be-reftrained! by ſtatuse : at this day; the 
or it was applied to a larger congreſs of all che freemen who is wvougfutly diſpoſſe ſed bfilguods, may julify-the 
within a county, called the Shire-more, where formerly | retaking em by force: dum 4% Cromp. 70: alan. 
all knights and miktary tenants 'did fealty to the King, | 92» But ſee 3 Salk. 187. 9. An- * * 252856 ind 
and elected the annual ſheriff on the firſt of October, till[ By ſtatutes, none ſhall -enterimooany: land: or. tene 
this popular election to avoid tumults and riocs devolved | ments, but here entry is. given by dd and ina peace- 
to the King's nomination. - Arno 1315. J Ed. 11 able manner, though they have title of entry, on pziarof 
After which the City Foll note was ſwallowed up in 2 impriſonment, Ee. And when a fbreiblerentry is comdiit. 
ſelect committee or Common'Countil; and the County Folk- ted, Juſtices of peace are impowered to vie the . 
wote, in the Sheriff's Tourn and Aen. The word Folk- | inquire of the force by a jury ſommoned by the ſheriff of 
note was alſo uſed for any kind of popular or publie meet- | the county þ and cauſe the tenements to be ſeiaed and ra- 
ing; as of all the tenants at the Cour i- Lees or Court. Baron, | ſtored, and impriſon the offenders till they pay a ſine. 5 
in which fignification it was of a leſs extent. Paroch. R. 2. fat: 1. „ 8. 15 N. 20 e. 2.8 H. 6. c. 9.) 2005 
Aly. BOD. e PTR WIT If a jaſtice of peace come to vieu/ a force in a houſe, 
Fol dage and Fold-coutſe, A liberty to fold ſheep, | and they refuſe to let him in; this of itſelf wilþmake:a 
ge. Faldage and Faldfee I forcible detaiaer in all caſes but it muſt be upom com- 
Folgarii, Menial ſervants; Los ui alli. deſerwiunt, | plaint made. The juſtices of peace are not to inquire 
Bra#. lib. 3. tract. 2. c. 10. Houfe-keepers by the Saxons; | into the title of either party; and there ſhall be no re- 
were called Hugfaſfens; and their ſervants or followers, 
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| 
ſtitation upon an indictment of forcible entry or dethiner, 
Folgheres or Folgeres. I. L. Hen. 1. c. 9. | where the defendant hath” been ig quiet poſſeſſion for 
Fool, A natural; one ſo from the time of his birth. | three years together without interruption, next before the 
8de Lats ©! | | Is day of the indictment found, and his eſtate in the ſand 
Foct of a Fine. See Fine. oth +; 3234.5 | 000 ended; which may be alledged in ſtay of reſtitution, 
Footgeld, (From the Sax. Fot, Pas et Geldan, jolvere) and reſtitution is to be ſtayed till that be tried, if the 
Is as much as pedis redemptio, and ſignifies an amercement | other will traverſe the ſame, & c. Dal. 313, Stat u 
for not cutting out and expeditating the balls of great dogs Elix. e. 11 ; | | 
feet in the hre: to be quit of Foorgeld is a privilege to Indictment for forcible entry muſt be laid of /iberum lene- 
keep dogs within the foreſt unlawed, without puniſlument. | mentum, Qc. to have reſtitution by the ſtatute 13 N. 2. 
Manwoidj t 1. 6U 5. [C 2, 8 H. 6. c. 9, Cg, . Theugh by 21 Fac. 1. 6. 15. 
Fozage, (Fr. Foxrage) Hay and ſtraw for horſes,” par- Juſtices of peace may give like reſtitution of poſſeſſion to 
ticularly for the uſe of horſe in an army. Et ledir-J. | tenants for years, tenant by elegir, ſtatute ſta ple, c. and 
trovera herbe et feyn et Forage pour un Hackney, c. MS. | copyholders, as to freeholders. 1 
Penes Wal. Blount, Bar'. | I heefore this ſtatute it was neceſſary to be laid of /iberum 
Fozagium, Straw when the corn is thraſhed our. | tenementum, az mentioned above; and ſiace that ſtatute it 
Cowl. | sought to ſay,” what eſtate he has: for perhaps he is 
Foꝛbalk, (Forba/ka) Lying forward or next the high- | only tenant at will. Semb. 1 Sail. 260. K. 1 Sid. 10%. 
way. Petr. Bliſenfis Contin. Hiſt. Croyland, p. 116. | S-e farther as to what ſhall be a good indictment, Com. * 
Fozbarre, Is to bar or deprive one of a thing for ever. | Dig. 3 V. 369. FD. i n : 1 
9 K. 2. c. 2. and 6 H. 6. c. 4. Fe: . It remains to conſider, eu 9 
Fozbatudus, Is when the aggreſſor in combat is ſlain. | 7 A * 2 n 35 = 
E- fic e veritas fine ullo concludio et in ſua culpa e- I. Vat hall be deemed a forcible entry and detaintr un 
candum legem Forbatudum fecit, Wc. eee "LE FIG , 4 een 
Forbicher of Armour, (Forbator) $7 guis forbator arma 17 > e 1 275 | 
alicujus feſerperit, ad purgandum, &c, LL. Aluredi, MS. II. bas remedy is provided in juch caſes. | 
c. 22, | e PL % 1 8 TYP R 34 * a 
Fozce, (Vis) Is moſt commonly applied in pejorem . „ oooh 'f 2 SO und 
fartem, the evil part, and ſignifies any anlawful vio- 5” %% i e . 4 n 
lence, It is defined by Ve to be an offence, by which When one or more perſons armed with unuſual weapont, 
violence is uſed to things or perſons; and he divides it | violently enter into the houſe or land of another 3 or 
into Simple and compound; fimple force, is that which is ſo | where they do not enter violently: if they forcibly put 
committed that it hath no other crime accompanying it; | another out of bis poſſeſſion; or if one enters another's 
as if one by force do only enter into another man's poſ- | houſe, without his conſent, although the door be open, 
ſeſſion, without doing any other unlawful act: mixed or | c. Theſe are forcible entries puniſhable by law. Co. 
compound force, is when ſome other violence is committed | Lit. 257. So when” a tenant keeps poſſeſſion of the land 
with ſuch a fact, which of itſelf alone is criminal; as | at the end of his term againſt the landlord, it is à forcible 
where any one by force enters into another man's houſe, | detainer. Cro. Fac. 199. And if a leſſee takes à new 
and kills a man, or raviſhes a woman, Cc. And he | leaſe of another perſon, whom he conceives to have bet- 
makes ſeveral other diviſions of this head. Weft. Symbol. | ter title, and at the end of the term keeps poſſeſſion 
fa. 2. ſet, 65. Lord Coke ſays, there is alſo. a force againſt his own landlord, this is a forcible deteinet. 7bid. 
implied in law; as every treſpaſs, reſcous, or diſſeifin, | Alſo perſons continuing in poſſeſſion of a defeazible eſtate, 
implieth it; and an actal force, with weapons, number | after the title is defeated, ate puniſhable: for foreible 
of perſons, Fc. where threatning is uſed to the terror of | entry; for continuing in pofſefron afterwards, ' amounts 
another. Co, Lit. 257. By law any perſon may enter | in Jaw 10 4 new entry. Co. Lit. 256, 257. And an 
a tavern ; and a landlord may enter his tenant's houſe to | infant, or feme- covert may be guilty of forcible entry 
view repairs, &c. But if he that enters a tavern, com- | within the ſtatutes in reſpect of violence committed by 
mits any force or violence: or he that enters to view re- | them in perſon; but not for what is done by others at 
pairs, breaketh the houſe, c. it ſhall be intended that | their command, their commands being void. Co. Lite 
they entered for that purpoſe. 8 Rep. 146. All force is . ö LW 3 ww e 
againlt the law; and it it is lawful to repel force by force: If a man have two houſes next adjoining, the one by a 
there is a maxim in our law, Quod alias bonum et juſtum | defezſible title, and the other by a good title; and:he 
et, fi per vim vel fraudem petatur, malum et injuſtum e. | uſes force in that he hath by the good title to keep 
3 Rep. 78. | ſons out of the other houſe, this is a forcible detainer. - 2 
Foꝛcible Entry and Detainer. The #-/ is a violent | Shep. Abr. 203. A man enters intojthe houſe of another 
actual entry into houſes or lands: and forcible detainer is | by the windows, and then threatneth the party, and he 
a with holding by violence, and with ftrong hand, of the | for fear doth leave the houſe, it is a-forcible entry: ſo 
poſſeſſion of land, Wc. whereby he who hath right of en- | if one enter a houſe when no perſon is therein, with 
try is barred or hindred. At common law, any one who | armed men, Sc. Moor Caſ. 185. If a perſon after 
had a right of entry into lands, c. might regain paſleſ- peaceable entry, mall make uſe of arms to defend his 
e poſſeſſion, 
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poltelon,) Ne. it bil- he ferciblg gegner: a man put 
= + he then puts in one 
-of his ſervants: in u pchesahle manner, who keeps out 


anther out of his houſe by force, 


the party, &c. it Will be. a forcible entry, but not a 


* 


that perſons will come tomy houſe to beat me c. and 
"tho? where. they are 
otherwiſe. - ibid; This: ma 
4 by law. 


s offence may be commi 


mean, whire they baue a 


;ble entry, for entring with violence into lands or houſes 
in his own ſole poſſeſſion at the time of entry; as by 
breaking open doors, e. of his houſe, detained from him 
by one who has the bare cuſtody of it: but jointenants, 
or tenants in common, may be guilty of forcible entry, 
and holding out their companions. 1 Hawk. F. C. 147. 
A perſon is not guilty of a forcible detainer, by barely 
refaſing to go out of a houſe, and continuing therein in 
deſpight of another. Id. 146. And no words alone 
can make a forcible entry, although violent and threatning, 
without force uſed by the party. 1 Lill. Abr. 5 14. 1 
Hawk. 145» 2 | | 1411 | 


II. What remedy is provided in ſuch caſes. 
The remedy may be, | 
An action lies upon Stat. 15 R. 2. 2. againſt him who 

makes u forcible entry. So, upon Stat. 8 H. 6. 9. againſt 
him who makes a forcible entry, or detainer. 


| 2. By juflices of peace upon view. ter 
By Stat. 15 R. 2. 2. A juſtice of peace may go to 
the place, c. and if he find any bold forcibly, ſhall com- 
mit, &c. till, convicted by record of thejuſtice, they make 
fine and ranſom. And therefore, any juſtice of the peace, 
upon view of the L_ may make a record of it, and 
commit the offender. Dalt. c. 44. And this, without 
a writ directed to him to execute the ſtatutes. And, 
upon any information, without a complaint of the party. 
So every juſtice may take the ſheriff, and poſe comitat us, 
to reſtrain; or he may break open a houſe to remove the 
force. Ibid. The record made by a juſtice upon view, 
ſhall be a conviction, and is not traverſable. Vide 8. 
Co. 121. Dalt. c. 44. And ought to be certified to 


J. R. or the next aſſiſes, or quarter-ſeſions. And the 


convicted ſhall be there fined. But the juſtice 
imſelf cannet fine. id. Vide Sal. 353. Andifa 
deſect appears, in the conviction, to B. R. it ſhall be 
quaſhed. 1 Sid. 156. 
The juſtices, on forcible detainer, may puniſh the force 
upon view, and fine and impriſon the offenders ; but can- 


not meddle with the poſſeſſion. Sid. 156. Yet ſee poſt. | of 


And it hath been held, that in forcible entry and detainer, 
the jury are to find all or nene; and not the detainer, 
without the forcible entry. 1 Vent. 25. 

3. By inquiftion, according to 8 H. 6. c. 9. or by in- 
didnt 


An indidtment may be for a forcible entry, or detainer, 
before juſtices of peace of the coanty where the land lies, 
at the quarter-ſeſſions. But an indictment for a forcible 
detainer, ought to ſhew, that the entry was peaceable. 
R. Cro, Jac. 151. 

Indictments for forcible entry muſt ſet forth, that the 
entry was man forti, to diſtinguiſh this offence from other 
treſpaſſes vi et armis; and there are many niceties to be 
obſerved in drawing the indictment, otherwiſe it will be 
quaſhed. Cro. Fac. 461. Dali. 298. There muſt be 
certainty in this indictment; and no repugnancy, which is 
an incurable fault. An indictment of forcible entry was 
quaſhed, for that it did not ſet forth the eſtate of the 
party: ſo where the defendant hath nor been in peſſeſſion 
peaceably three years before the indictment, without ſay- 
ing before the indifiment found, &c. And force ſhall not 
be intended when the judgment is generally laid, for 
it muſt be always expreſſed. 2 Nelſ. Abr. 867, 869. 


tted of a rent, as well as of 
a houſe or land; as where one comes to diftrain, and the 
tenant”. threatens to kill him, or forcibly makes reſiſt- 
ance, c. Ibid. 201. But no man can be guilty of 


a but if bimſelf emaineth theres with force, 
this makes a forcible ditainer. 2 Shep.:203, If I hear 


I take in force to deſend myſelf; it is no fora ble detainer: 
coming to take poſſeſſiion only, it is 


* 


O R 


Indictment of. forcibli antry lies not only for lands, | 
for tithes ; alſo for rents : hut not againſt: a lord -w 
tering a common with force, for which the commoner 
may not indict him, becauſe it is his own land. C,, 
n s. eee 5 PLS eee 
In many caſes reſlitut ian may be made. By 8 H. 6. 
e. 9. A juſtiee of peace, if on inquiry, c. a forcible entry 
or detainer is found, ſhall put the party in poſſeſſion of 
the lands ſo entred or holden; and the jultice ſhall make 
reſtitution, (aſter inquiſition found) to the party ouſted, 
by himſelf, or by his precept to the ſheriff, 7. Ray. 
85. Garth. 496. 80 reftitution ſhall be made upon an 
indictment at the quarter- ſeſſions. H. P. C. 140. 
An indictment of forcible entry may be removed from 
before juſtices of peace into the court of B. R. coram rege, 
which court may award reſtitution. 11 Rep, 65, And 
the juſtices before whom ſuck indictment was found, may, 
after traverſe tendered, certify or deliver the indictment into 
the King's Bench, and refer the proceeding thereupon to 
the juſtices of that court. | ESR 

So juſtices of goal-delivery, upon an indifment before 
them. So re-reſtitution. ſhall be, after an ill reſtitution 
awarded. Saw. 68. Cre. Zac. 15 1. So reſtitution ſhall 
be te a difleiſor ouſted by the force of the diſſeiſee. To 
a leſſee, thoꝰ the leſſor, who was difſeiſed, thereby op- 
poſes it. To a copyholder tho' his lord oppoſes it. Vide 
Dalt. c. 132. Cont, before the St. 21. Jac. 15. Dy, 142, 
a. in nag. | : 7259 

A copyholder cannot be difzi/ed, becauſe he hath no 
freehold in his eſtate; but he may be expelled. And a 


copyhold tenant may be reſtored, where he is wrongfully 


expelled; but if the indictment be only of diſſeiſin, as 
he may not be diſſeiſed, there can be no reſtitution but at 
the prayer of him who bath the freebold,  Yelv. 81. 
Cro. Fac, 41. Poſſeſſion of the termor is the poſſeſſion of 
him in reverſion : and when a leſſee for years is put out 
of poſſeſſion by force, reſtitution muſt be to him inreverſion, 
and not to the leſſee; and then his leſſee may re-enter. 
1 Leon, 327. A termor may ſay that he was expelled, 
and his landlord in reverſion diſſeiſed; or rather that the 
tenant of the freehold is diſſeiſed, and he the leſſee for 
years expelled. 4 Mod. 248. 2 Nel}. Abr. 869. If a 
diſſeiſee within three years makes a lawful claim, this is 
an interruption of the poſſeſſion of the diſſeiſor. H. P. C. 
139. Though it has been adjudged, that it is not the 
title of the poſſeſſor, but the pg for three years, 
which is material. Sid, 149. Since the Stat. 5 N. 2. 
H. 1. e. 8. if V. R. is ſeiſed of lands, and L. R. having 
right to enter, doth accordingly enter mann forti, 
may be indicted notwithſtanding his right, c. 3 Sali. 
170. For a forcible detainer only it is ſaid there is no 
reſtitution ; the plaintiff never having been in poſſeſſion, 
1 Vent. 23. Sid. 97, 99- | 
No reſtitution ſhall be awarded to an advow/on, common, 
rent, & c. for it ſhall only be to land. Dalt. c. 44. Nor, 
where he, who uſed force has the poſſeſſion by operation 
of law : as if a diſſeiſee enters, and afterwards, by force, 
ouſls his diſſeiſor, che poſſeſſion ſhall not be reſtored ; for 
it was re · veſted in the diſſeiſee by his entry. Dalt. c. 132. 
Nor, if a leſſor enters by force, upon the leſſee, for a for- 
feiture ; nor to any other than him who was ouſted by 
force, as to his heir. Sal. 587. Or any abator, after the 
death of the anceſtor, Dalt. c. 132. Nor if the party 
tenders a traverſe to the inquiſition. 1 Sid. 287. Upon 
a certiorari delivered to remove an indictment, it ſhall be 
ſtayed. H. P. C. 141, Or, if the indictment appears 
inſufficient, H. P. C. 140. And in ſuch caſe re//itution 
granted may be ſtayed before execution. H. P. C. 149. 
So reflitution ſhall not be, after a convifion by a juſiice 
upon his view. 1 Vent. 308. Nor by juſtices of alf, 
gaol-delivery, or juſtices of peace; if the indictment was 
not found before them. H. P. C. 140. Dale. c. 44, 131. 
So re/litution ſhall not be, unleſs immediately; not four or 
five years afterwards. R. Carth. 496, Nor by Stat. 31 
El. 11. If by plea it appears, that the party had poſe/ion 
for three years before the inquiſition found. T. Ray. 85. 
Sal. 260. Tho' the plea does not ſhew, how he was pol- 
ſeſſed. T. Ray. 85, 1 Sid. 149. : 
A record of juſtices of peace of forcible entry, is not 


 traverſable; but the entry and force, &c, may be tra. 
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verſed in wiiting, and the juſtices may ſummon a jury for | | 


trial of the traverſe.” 1 Sa/k. 353. The finding of the 
force being in nature of a preſengment by the jury, is tra- 
verſable; and if the juſtiggs of peace refuſe the traverſe, 
and grant reſtitution, on femoving the indictment into 
B. R. there the traverſe may be tried; and on a verdict 
found for the party, &c. a re. reſfitution ſhall be granted. 
Sid. 287. 2 Salt. 588. If no farce is found at atrial 
thereof before juſtices, reſtitution is not to be granted; nor 
ſhall it be had till the force is tried; nor ought the Juſtices 
to make it in the abſence of the defendant, without calling 
him to anſwer. 1 Hawk. P. C. 154+ | | 

No other juſtices of peace but thoſe before whom the 
jaditment was found, may either at ſeſſions, or out of it, 
award reſtitution ; the ſame juſtices may do it in perſon, 
or make a precept to the ſheriff to do it, Who may raiſe 
the power of the county to aſſiſt him in executing the ſame. 
1 Hawk. 152. And the ſame juſtices of peace may allo 
ſuperſede the reſtitution, before it is executed; on inſuf- 
ficiency found in the indictment, &c. But no. other 
juſtices, except of the court of B. R. A certiorari from 
B. R. is a ſuperſedeas to the reſtitution ; and the juſtices 
of B. R. may ſet aſide the reſtitution after executed, if it 
be againſt law, or irregularly obtained, Sc. 1 Salk. 154. 
If jaſtices of peace exceed their authority, an information 
may be brought againſt them. A conviction for forcible | 
entry, before a fine is ſet, may be quaſhed on motion; but 
after a fine is ſet, it may not; the defendant muſt bring 
writ of error. 2 Salk, 40. dls 

If a plaintiff proceeds not criminally by indictment far 
forcible entry, but commences a civil action on the caſe, 
(which he may do on the ſtatute of 8 Hen. 6. c. 9.) the de- 


fendant is to plead Not guilty, or may plead any ſpecial | 


matter, and traverſe the force; and the plaintiff in his 
replication muſt anſwer the ſpecial matter, and not the 
traverſe; and if it be found againſt the defendant, he 1s 
convicted of the force of courſe ; whereupon the plaintiff 
ſhall recover treble damages and coſts. 3 Saſk. 169. 
A reverſioner cannot bring action of forcible entry, be- 
cauſe he cannot be expelled, though he may be diſſeiſed. 
Dyer. 141. And the words in the writ to maintain the 
action are, that the defendant expulit & diſſeiſivit, Wc. 
yet it is ſaid that every diſſeiſin implies an expulſion in 
forcible entry. Cro. Fac. 31. And if in treſpaſs or aſſiſe 
upon the tiatute of forcib/e entry 8 H. 6. c. 9. the de- 
fendant is condemned by nor ſum informatus; he ſhall pay 
_ treble damages and treble coſts: adjudged, and affirmed 
in error. For the words of the ſtatute give them where 
the recovery is by verdi&, or otherwiſe in due manner, 
Fenk, Cent. 197. Though forcible entry is puniſhable 
either by indictment or action; the action is ſeldom 
brought, but the indictment often. See Black. Com. 3 V. 
179. 4. 147. But in many caſes it may be much 
more for the benefit of the party to bring the action. 

Foꝛzcible Marriage, Of a woman of eſtate, is felony; 
for by the Stat. 3 H. 7. c. 2. it is enacted, That if any 
«« perſons ſhall take away any woman having lands or goods, 
or that is heir. apparent to her anceſtor, by force, and 
* againſt her will, and marry or defile her, the takers, pro- 
* curers, abettors, and receivers of the woman taken away 
* againſt her will, and knowing the ſame, ſhall be deemed 
« principal felons :?* but as to procurers and acceſſaries, 
they are to be before the offence committed, to be ex- 
cluded the benefit of clergy, by 39 Elix. c. 9. The in- 
dictment on the Srat. 3 H. 7. c. 2. is expreſly to ſet 
forth, that the woman taken away had Jaadt or goods, or 
was Heir apparent, and alſo that ſhe was married or defiled, 
becauſe no other caſe is within the ſtatute; and it ought 
to alledge that the taking was for lucre ; it is no excuſe 
that the woman at firſt was taken away with her conſent; 
for if the afterwards refuſe to continue with the oftender, 
and be forced againſt her will, ſhe may from that time 
properly be ſaid to be taken againit her will; and it is 
not material whether a woman ſo taken away, be at laſt 
married or defiled with ber own conſent or not, if ſhe were 
under the force at the time; the offender being in both 
caſes equally within the words of the act. 3 Inf. 61. 
1 H. P. C. 109, 110, 119. hank | 

Thoſe perſons who after the fact receive the offender, 
are but acceſſaries after the offence, according to the rules 


dicted for taking a 
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ies to the forcible taking away, are 
* P. C. 119. A man may be in- 

oman by force in another county; 
for the continuing of the foret in any county amounts to 
2 „ Ibid. Taking away any woman 
child, under the age of ſixteen years and unmarried, out 
of the cufipdy and without the conſent of the father or 
guardian Vc, the offender ſhall ſuffer fine and impri- 
ſonment ; and if the woman agrees to any contract of 


damage, but not 
not within the a6 


matrimony with ſuch perſon, ſhe ſhall forfeit her eſtate 


during her life, to the next of kin to whom the inherit- 
ance ſhould deſcend, &c. Stat. 4 K 5 P. & M. c. 8. 
See 3 Mod. Rep. 84, 169. 4 8 

This is a force againſt the parents: and an information 
will lie for ſeducing a young man or woman from their 
parents, againſt their conſents, in order to marry them, 


Oc. Cro. Car. 557. Raym. 473. See Marriage, and 


Black, Com. 4 V. 208. | Mio 
+ Fo2d, (/orda) A ſhallow place in a river. Mon. Ang. 
tom. I. p. 657 $55 dn „ 1G 

\ Fo2dol, (from the Sax. fore, before, and dale, a part 
or portion) Signifies a butt or head-land, ſhooting upon 
other bounds. , | ))) 

Fozecheapum, Præemption, from the Sax. fore, ante, 


7 


* 


and ceapean, 1, e. Nundinari, emere. Et non licebat iis 


aliguod forecheapum facere burghmannis, & dare theclonium 
Juum. Chron Brompton. col, 897, 898. and LL. Æthel- 
reds. e. 43. | 

Fozecloſed, Shut out or excluded; as the barring the 
equity of redemption on mortgages, Sc. 2 nfl. 298. 


„Ses Black; Gam. , „ 8 "a 
Fozegoers. The King's purveyors were fo called 
| from their going before to provide for his houſhold. 36 Ed, 


: 8 (Fr. foraign, Lat. forinſecus, extraneus) Strange 
or outlandiſh, of another country; and in our law, is uſed 
adjectively being joined with divers ſubſtantives in ſeveral 
ſenſes.  Kitch, 126. r Fon 8 | 
Fozeign Attachment, Is an attachment of forergners 
goods, found within a liberty or city, for the ſatis faction of 
ſome citizen to whom the foreigner is indebted; or of 
money in the hands of another perſon, due to him againſt 
whom an action of debt is brought, &c. Sed gu. if now, 
any diſtinction is made, as to the goods or money at- 
tached being the property of a foreigner, or a. citizen? 


For we apprehend the cuſtom now is to attach the pro- 


perty of the latter, as well as of the former. See Aitach- 
ment. | + 5 272 « TIO 
Fozeign Court, At Lemfper (anciently called ' Leo- 
minfler ) there is the borough and the forezgn court; which 
laſt is within the jurisdiction of the manor, but not within 
the liberty of che bailiff of the borough: ſo there is a 


| foreign court of the honour of Gloucefler. Clauſ. 8 Ed. 2. 


Foreign bought and ſold is a cuſtom within the city of 
London, which being found prejudicial to the ſellers of 
cattle in Smithfield, it was enacted 22 & 23 Car. 2. c. 19. 
that as well ſtrangers, as freemen, may buy and ſell any 
cattle there. See 25 Car. 2. c. 24. 1 Fac. 2. c. 17. 

 Fozeign Kingdom, Is a kingdom under the domi- 
nion of a foreign prince ; ſo that Ireland, or any other 


place, ſubject to the crown of England, cannot with us be 


called foreign; though to ſome purpoſes they are diſtinct 
from the realm of England. If two of the King's ſubjects 
fight in a foreign kingdom, and one of them is killed, it 
cannot be tried here by the Common law; but it may be 
tried and determined by the Conſſable and Marſfoal, accord- 
ing to the Civil laxy ; or the fact may be examined by 
the Privy Council, and tried by commiſſioners appointed 
by the King in any county of England, by ſtatute. 33 H. 
8. 3 1nft. 48. One Hutchinſon killed Mr. Colſon abroad 
in Portugal, for which he was tried there and acquitted, 
the exemplification of which acquittal he produced under 
the Great Seal of that kingdom; and the King being wil- 
ling he ſhould be tried here referred it to the judges, who 
all agreed, that the party being already acquitted by the 
laws of Portugal, could not be tried again for the ſame 

fact here. 3 Keb. 785. 2 | 
If a firanger of Holland, or any foreign kingdom, buys 
goods at London, and gives a note under his hand for pay- 
5 F | | ment 


and thoſe that are only privy to ths | 
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went, and then goes away prive 
Feller may — 8 fe 
Proof of fale an very 
people of flalan will exegute- 
4 %. 38. Alſo at them 

Tul, ſuch a perſon of Fal, or g criminal againſt the 
laws here, may be ſent from 'a Preizu lingam bither. 
Where a bond is given, or contract made gapa foreign 
Kingdom, it may be tried in the King's Bench, and laid to 
be done in any place in Fagland. Hob. 11. 2 Bf. 
322. And an agreement made in France, on two Frenth 
s marrying, touching the wife's fortune, has been 
-decteed here to be executed, according to the flaws of 
England; and that the huſband ſurviving Mould have the 
whole; but relief was firſt given for a certain ſum, and 
the reſt to be governed by t Preced. 
Chanc. 207, 208. 

Fozeign Oppoſler, or appeſer. See HFrebegver. 
Fozeign Plantations, See Plantations. 5 


cuſtom of Paris. 


Foreign Plea, Is a plea in objection to a judge, where 


he is refuſed as incompetent to try the matter in queſtion, 
becauſe it ariſes out of his juriſdiction. Kiteb. 75. Stat. 
4 Hen.'8. c. 2. And if a plea of iſſuable matter is alledged 
in a different county from that wherein the party is in- 
dicted or appealed, by the Common law, ſuch pleas can 
only be tried by juries returned from the counties wherein 
they are alledged. 2 Hat. P. C. 404. But by the Stat. 
33 H. 8. c. 14. All foreign pleas triable by the country, 
upon an indictment for petit treaſon, murder or felony, 
mall be forthwith tried without delay, before the fame 
juſtices before whom the party ſhall be arraigned, and by 
the jurors of the ſame county where he is arraigned, not- 
withſtanding the matter of the pleas are alledged to be in 
any other county or counties : though as this ſtatute ex- 
tends not to treaſon, nor appeals, it is ſaid a foreign iſſue 
therein muſt ſtill be tried by the jury of the county where- 


entried to che prothonot 


„ 
F O R 


| not appear to ſuch u bill, he will be forejudged : and when 


the erier hath fo called ſuch en attorney, the bill is deli. 
vered to the ſecondary, ho gives u rule for him to appear, 
or he will ſtand Yorgjadpendc which this bill is to be 
„ and there iſiled and en- 
tered; and if the attorney appears not in four days, then 
tue bill is entered upon à roll of that term, and carried 
to the elerk of the warrantsant inrolments ; and he there 
upon ſtrikes ſuch attorney out of the voll of attornies, 
When he fande unprivileged, and may be arreſted as any 
other perſen, We, Pra#i/. Solic. 322. Amorn. Compas. 
182, 183. 5 | 
But an attorney iu ., may be reſtored, on clear. 
ing himſelf from his contumacy in mot appearing when 
he was called, and on making ſatisfaction to the plain. 
tiff; and then a judge will make an order to the elerk 
of the warrants, to replace him in tbe proper roll of 
attornies: and there are inſtances of refloring attor- 
nies or ęfuugru, upon payment of a ſmall fine, big, 
Rafal 96. | 


Form F a forejudper of an attoruzy. 


E it remembered, hat on the day of, &c. this fame 
term, A. B. came here into this \court by, &c. bis 
attorney, and exhibited to the juſtices of our'Svwrereign Lord 
the King, his bill againff C. D. Gent. ans M the attornics of 
the Com mon Bench of our ſaid Spwereign Lord the King, per- 
Jonally preſent here in eburt; the tenor of which bill follows 
in theſe wordi, that is to fay, To the juſtices of onr Sovereign 
Lord the King, J. A. B. by, &c. his attorney, complains of 
C. D. one of the attornies, &c, for that whereas, &c. (ſet- 
ting forth the whole bill) The'pledges for the profecution are 
John Doe and Richard Roe: whereupon the faid C. D. be- 
ing ſolemnly called, came not; therefore he is forejudged fron 
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where the matter is tranſitory, or not tranſitory; but 
in the laſt cafe he muſt fwear to it. Sid. 234. 2 Nel/. 
871. When a forejgn plea is pleaded, the court generally 
makes the defendant put it upon oath, that it is true; or 
will enter up judgment for want of a'plea. See 5 Mod. 
335. Fortign anfever is ſuch an anfwer as is not triable 
in the county where made; and foreign matter is that 
matter which is done in another county, &c. 
Foreign Service, Is that whereby a meſne lord holds 
of another, without the compaſs of his own fee : or that 
which the tenant performs either to his own lord, or to 
the lord paramount out of the fee. Kirch. 299. Of 
theſe fervices, Braon ſays thus: Item ſunt guædam ſervi- 


tia, que dicuntur forinſeca, guamvis ſunt in charta de feoffa-' 


mento expreſſa & nominata; & que ideo dici poſſunt forin- 
ſeca, quia pertinent dominum regem, & non ad dominum 
capitalem, fc. Duandeque enim nominantur forinſeca, large 
Sumpto vocabulo, guoad ſer vitium domini regis guandogue ſcuta- 
gium, quandoque ſervitium domini regis, & iato forinſecum 
iti prteft, quia fit & capitur foris, five extra ſervitium quod 
fit domino capilali. Bract. hb. 2. c. 16. And foreign 
ſervice ſeems to be tnight ſervice, or eſcuage uncertain, 
Perkins 650. Salvo Forniſeco Servitio. Mon. Ang. tom. 
2. p. 637. 

Fozeigners, Though made denizens or naturalized 
here are diſabled to bear offices in the government, to be 
of the privy council, members of parliament, Cc. by the 
acts of ſettlement of the crown. 12 V. 3. c. 2. 1 Geo. 1. 
Co 4+ 
Fozejudger,” //rcjudicatio) A judgment whereby a 
2 is deprived or put by the thing in queſtion, Brac. 

ib, 4. To be foryudged the court, is — an officer or 
attorney of any court is expelled the ſame for ſome offence ; 
or for not appearing to an action, on a bill filed againſt him, 
Dec. And in the latter cafe, he is not to be admitted to 
practiſe in the court, till he appears. 2 Hen. 4. c. 8, If 
an attorney privileged in C. B. is ſued, after a bill filed 
22 him, the plaintiff's attorney delivers it to one of 
e criers of the court, who calls the attorney defendant 


by his name, and ſolemnly proclaims aloud, that if he does | 


3 


i in alledged. 3 Inf. 17. H. P. C. 255. In a foreign | exercifing his office of attorney of this court, fur bis contumacy, 
"= pha in a civil action the defendant ought to plead to that | &c. | TH 

1 lace where the plaintiff alledges the matter to be done in | | 

1 his declaration; and the defendant may plead a foreign  Fozefchoke, ( derelictum. Is of the ſame meaning with 


forſaken in modern language; in one of our ſtatutes, it is 
ſpecially uſed in lands or tenements ſeiſed by a lord, for 
want of ſervices performed by the tenant, and quietly held 
by ſuch lord beyond a year ad a day; now the tenant, 
who ſeeing his land taken into the hands of the lord, and 
poſſeſſed fo long, and not purſuing the courſe appointed 
by law to recover it, doth in preſumption of law diſavow 
or for/ake all the right he hath to the ſame; and then 
ſuch lands ſhall be called fore/ehote. Stat. 10 Ed. 2. c. i. 
Foreſt, (/orefa, ſaltus) Signifies a great or vaſt wood; 
locus fylueftris & faltueſus, Our law writers define it 
thus, Foreſta / locus ubi fere inhabitant wel includuntur ; 
others ſay it is called Fore/ta, guaſ ferarum /tatio, vel tuta 
manſſo ftrarum. Manwood, in his Foreſt Lanvs, gives this 
particular definition of it: A foreſt is a certain territory 
or circuit of woody grounds and paſtures, known in its 
bounds and privilege, for the peaceable bring and abiding 
4 wild beaſts, and fowls of foreſt, chaſe and warren, 10 
e under the King's protection for his princely ' delight ; 
repleniſhed with beaſts of venary or chaſe, and great co- 
verts of vert for ſaccour of the ſaid beaſts; for preſerva- 
tion whereof there are particular laws, privileges and 
officers belonging thereunto. Man. part 2. c. 1. 
Fore/is are of that antiquity in Eagland, that (except 
the New Foreſt in Hampſhire, erected by William called The 
Conqueror, and Hampton Court, erected by King Hen: 8. 
ſee 31 H. 8. c. 5.) it is ſaid there is no record or hiſtory 
doth make any certain mention of their erections and be- 
ginnings; though they are mentioned by ſeveral writers; 
and in divers of our laws and ſtatutes. 4 12ſt. 319- 
Our ancient hiftorians tell us, that New Fore/t was raiſed 
by the deſtruction of twenty-two pariſh churches, and many 
villages, chapels and manors, for the ſpace of thirty miles 
together; which was attended with divers judgments on 
the poſterity of King Will. 1, who erected it; for Wilken 
Rufus was there ſhot with an arrow, and before him Richara, 
the brother of Hen. 1. was there killed; and Henry, ne- 
hew to Robert, the eldeſt ſon of the Conqueror, did hang 
by the hair of the head in the beughs of the fore/? like 


anto Malm. Blount. 
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-refls in Tagan; "thirteen chaſes, and more than ſeven 
1 — the four principal, fois are New Fore/l 
on the Sea, Shireavoed 2 on the Trent, Dean Forgſt on 
the Severn, and Wind/or Fore/t on the Thames. The way 
of making a foreſt: is thus: Certain.commiſlioners are ap- 
pointed under the Great Seal of England, who view the 
ground intended for a fors/z, and wfence it round with 
metes and bounds; which being returned into the Chan- 


cery, the King cauſes it to be proclaimed. throughout the 


county vcere the land lieth, that it is. a foręſt, and to be 
governed by the laws of the furęſi, and prohibits all per- 
ſons from hunting there without his leave; and then he 
pointeth officers fit for the ,preſervation of the vert and 
veniſon, and ſo it becomes a forgſt on record. Manw. 
6.-2. Though the King may erect a,fore/7.0n his own 
nd and Waſtes; he may not do it in the ground of 
other perſone, avithout their conſent; and agreements with 
them for: that,purpoſe -oyght to be confirmed by parlia- 
ment. Hs. zoo. f 

Proof of _— appears by matter of record ; as by the 

eyres of the juſtices of the forg/ts, and other courts, and 
officers of fore/ts, Ic. and not by the name in grants, 
12 Rep. 22. As parks are ineloſed with wall, pale, etc. 
ſo fongſis, and chaſes are incloſed by metes and bounds ; 
ſuch as rivers, highways, hills, </z. which are an inclo- 
ſure in law; und without which there cannot be a fore/?. 
4 It. 31. And in the eye of the law, he boundaries of 
a foreſt go round about it as it were 4 brick wall, directly 
in a right line the oe from the other, aud they are known 
either by matter of rezord, or -preſcription. Ibid. ' Bounds 
of fareſi may be aſcertained by commiſſion from the Lord 
Chancellor; and commiſſioners, ſheriffs, officers of fore/ts, 
c. are impowered to make inqueſts thereof. Stat. 16 
and-17 Car. 1. c. 16. Alſo the boundaries of fore/ts are 
reckoned « part of the bret; for if. any perſon kill or 
hunt any of the King's deer in any highway, river, or 
other incluſive boundary of a Fore/?, he is as great an of- 
fender as if he had killed or hunted deer within the fore/? 
itſelf. 4 1ſt. 318. | N 

By the grant of a. foreſt, the game of the forgſt do paſs; 
and beaſts vf the vorſt are the hart, hind, buck, doe, boar, 
wolf, fox, hare, etc. The ſeaſons ſor hunting whereof 
are as follow, wiz. chat of the hart and buck begins at 
the feaſt of 8t. Jobn Buptiſt, and ends at Holy - rood day; 
of the hind and doe, begins at Ho/y-rood, and continues 
till Canalemas; of the boar, from Ghriſimas to Candlemas ; 
of the fox, begins at Chriſimas, and continues till Lady- 
day; of the hare, at Michurlmas, and laſts till Canalemas. 
Dyer 169. 4 Inſt. 3 16. Rp 5 f 
Not only game, c. are incident to a foref, but alſo 
2 foreft hath divers ſpecial properties. 1. A foreft truly 
and ſtrictly taken, eannot be in the hands of any but the 
King; for none but the King hath power to grant com- 
miſſion to any one to be à jaſtice in eyre of the foreft: but 
if the King grants a forg#-to a ſubjett, and granteth fur- 
ther that upon requeſt made in Chancery, he and his heirs 
ſhall have jaſtices of the ore), then the ſubject hath a 
foreſt in law. 4 Inſt. 314. Gre. Jac. 155. The ſecond 
ptoperty-of a foreſt is the courts; as the zuſtice-ſeat, the 
Sevainmete, and court of attachment. The third property 
is the officers belonging to it; as firſt, the jaſtices of the 
fore/t, the <warden or wurder, the | werderors, fore/ters, 
agiſters, regarders, keepers, -bailiffs, beaules, &c, 

Though as to the courts, the moſt eſpecial court of a 
foreſt is the ſewainmote, which is no leſs incident to it 
than -a court of pie poser to a fair: and, if this fail, 
there is nothing remaining of the foreſt, but it is tutned 
_ the nature of a theſe, Manw, c. 21. Crompt. Jur. 
146. | WY 

There is but one Ghief Juſtice of the fors/is on this 
fide. Trent, and he is named Juſticiariu- Itinerans Fore/- 
farum, &. citra Trintam; and there is another, Capirali 
Jußticiarius; and he is Juftictarius Itinerans ommium Fo- 
reftarum ultra Trentam, &c. who is a perſon of greater 
dignity,-than knowledge in the laws of the -dre/+; and 
therefore When juſtice ſeats are held, there are aſſociated 
to him ſuch a3 the King ſhall appoint, Who, together 
with him detetmiae emma plarita foraſtr, e. 4 laſt. 
315. | 


Belides the Now, Tel. tete .are ixty-eight other 
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un, and it ha reſolved. by ali the judges, chat 
though jſtices in and th Kog's.officers within his 
fors/ts, have charge of veng nd of vert or green hue, 


for the maintenance g the game, and all manner 
of trees for: covert, browſe and pannage; yet when tim- 
ber of the. Fore/+. is fold, it muit be cut and taken by 
power under the Great Seal, or the Exchequer Seal by 
view of the Forefiers, that it may not be had in places 
inconvenient for the game: and the juſtice in eyre, or 
any of the King's officers in the Fore/z, cannot ſell or 
diſpoſe of any wood within the foreſt without commiſſion; 
ſo that the Exchequer and the officers of the foreſt have 
diviſam imperium, the one for the profit of the King, «the 
other for his pleaſure. 3d Vol. Read. on Stat. P-. 304, 


Ale no officer of the foreſt can claim windfalls, or do- 
tard trees, for their perquiſites, becauſe they were once 
parcel of the King's inheritance; but they ought to be 
ſold by commiſſion, for the King's br/t benefit. Tbid. If 
any officers cut down wood, not neceſſary for browſe, &c. 
"they forfeit their offices. 9 Rep. 50. The lord of a, fore/? 
may by his officers enter -into any man's wood within 
the regard of the fore/t, and cut down browſewood for 
the deer in winter. 2 Par. Game Law, p. 46. 
A preſcription for a perſon to take and cut down timber 
trees in a fore/?, without view of the forgęſter, it is ſaid 
may be good: but of this guzre, without allowance of a 
former eyre, &c. If a man hath a wood in a foreſt, and 
hath no ſuch preſcription, the law will allow him to fe 
it, ſo as he doth not prejudice the game, but leave ſuffi- 
cient vert; but it ought to be by writ of ad quod damnum, 
tc. 4 Inſt. Cro. Fac. 155. And every perſon in his 
own wood in a fors/t may take hon/e-bote and hay-bote, by 
view of the forefter; and ſo may freeholders by preſcrip- 
tion, copyholders by eultom, & „. £6 The 


at the next court attachment, that it was by view, and 
may appear of recor rea. 5 
PFences, c. in forgſis and chaſes; muſt be with low 
hedges, and they may be deſtroyed, though of forty 
years.continuance, if they were. not before. Cro. Fac: 
156. He whoſe wood is in danger of being ſpoiled, for 
want of Tepairing fences by another, ought to requeſt the 
party to make good the hedges; and if he refuſe, then 
he muſt do it himſelf, and have action on the caſe againſt 
the other that ſhould have done it. 1 Jones 277. 
A. perſon may have action at Common law for a. treſ- 
paſs in a foreſt, as to wood, c. to recover his right. 
Sid. 296. why 
The court of the juſtice in eyre may proceed upon the 
preſentments or verdicts in the /avainmote, Fe, And pre- 
ſentments and convictions of the court of attachment and 
Fwainmote, muſt be delivered to the Lord Chief Juſtice 


judgment is to be given; and the plea of the fore// runs 
thus: Præſentatio per foreſtarios, & conwictio per virida- 
rios, c. The court of attachment or woodmote in fore/ts, 
is kept every forty days; at which the fore/ters being in 
the attachment de viridi ef venatione, and the preſent- 
ments thereof, and the verderors to receive the ſame, and 
inroll them; but this court can only inquire, not con- 
vict. 4 Iaſi. 289. The court of /wainmote-is holden 
before the verderors as judges, by the ſteward of the 
ſwainmote, thrice in the year: the freeholders within 
the Horęſt are to appear at this court, to make inqueſts 
and juries ; and this court may inquire e /uperoneratione 
fore/tariorum et aliorum mi niſtrorum foreſtæ, ef de corum op- 
preſſtonibus populo naſtro illatis: it may inquire of offences, 
and convict alſo, but not give judgment, which muſt be 
at the juſtice-ſeat. IB, | 
The court of the Chief Juſtice in Eyre, or. Juſtice- Scat, 
*is a court of record, and hath authority to hear and de- 
termine all creſpaſſes, pleas, and cauſes. of the foreſt, Oc. 
within the fereſt, as well concerning vert and veniſon, as 
other cauſes whatſoever ; and this court cannot be Lept 


oftener than every third year. As before other Juſtices in 


Eyre, it muſt be ſummoned forty days at leaſt before tlie 
ficting thereof; and one writ of ſummons is to be directed 
to 


cangot grant licence to ſell ahy timber; 


A. inſiigs in gg 


2, or after a rit of ad ud dam- 


wood taken by view of the fore/ter, ought to be reſented 


in Eyre, at the next court of juſtice-ſeat, Sc. where 


to the ſheriff of the county, and another writ cui, fo- 


teſtz, Domini Regis vel ejus locung ent, fc, Which 


writ of ſummons conſiſts of two parts; Fir, to ſummon 
all the officers of the for d that they bring with them 
all records, c. sf perſons who claim any 
liberties or franchiſes wit the forg/?, and to ſhew how 
they claim the ſame ; if there be erroneous judgment at 
the juſtice-ſeat, the record may be removed by writ of 
error into B. R. 4 Inſt. 291. | . 

The Ceurt of Regard, or Survey of Dogs, is holden 
likewiſe every third year, for expeditation, or 7 1 of 
dogs, by cutting off to the ſkin three claws of the fore 
feet, to prevent their running at or killing of deer. By 
ſtatute, three courts of ſwainnote are to be held for fo- 
re in the year; one fifteen days before Micbaelmat, an- 
other about Martizmas, and the third fifteen days before 
Mid/ummer : 2nd preſentments of treſpaſſes of green hue, 
and hunting in foreffs, mult be made at the next /avwain- 
mote by fore/ters, &c. Alſo no officer of the fore/t ſhall 
ſurcharge the fore/?, on pain of impriſonment by the 
Juſtices of the foreſt. Charta de Foreſta, g H. 3. c. 1. 


Ordinatio de Foreſta, 34 Ed. 1. Tuſtices of foreſts, Sr. 


may make deputies. 32 H. 8. c. 35. 

The Chief Warden of the fore/t is a great officer, next 
to the juſtices of the fore/?, to bail and diſcharge offenders; 
but he is no judicial officer; and the conſtable of the 
caſtle where a fore/t is, by the foreſt law is Chief Warde 
of the foreſt, as of Windſor Caſile, etc. | 


A Pergeror is a judicial officer of the fore/?, and choſen 


in full county, by the King's writ : his office is to obſerve 
and keep the affiſes or laws of the fore/ts, and view, re- 
ceive, and inroll the attachments and preſentments of all 
treſpaſſes of the fore/?, of vert and veniſon, and to do 
equal right and juſtice to the people: the Verderors are 
the chief judges of the /avarnmore court; although the 


Chief Warden, or his deputy, uſually fits there. 4 Inſt. 


292. | 
The Regarder is to make regard of the forr/?, and to 
view and inquire of offences, concealments, defaults of 
foreſters, etc. Before any juſtice-ſeat is holden, the Re- 


garders of the fore/t'muſt make their regard, and go thro? - 


and view the whole foreft, etc. They are miniſterial of- 
ficers, conſtituted by letters patent of the King, or choſen 
by writ to the ſheriff. 4 Inſt. 291. | 

A Foreſter is in legal underſtanding a ſworn officer mi- 
niſterial of the Hreſt, and is to watch over the vert and 
veniſon, and to make attachments and true preſentments 


of all manner of treſpaſſes done within the fore/?: a Fe- 


reſter is alſo taken for a Woodward : this officer is made 
by letters patent, and it is ſaid the office may be granted 
in fee, or for life. 4 In/t. 293. Every Foreſter, when 
he is called at a court of juſtice-ſeat, ought upon his 
knees to deliver his horn to the Chief Juſtice in Eyre; 
ſo every Woodward ought to preſent his hatchet to my 
Lord. 

A Riding Foreſter is to lead the King in his hunting. 
1 Tones 277. The officer of Fore/ter, etc. though it be a 
fee-ſimple, cannot be granted or aſſigned over without the 
King's licence. 4 Ist. 316. If a foreſter by patent for 
life, is made juſtice of the ſame foreſt pro hac vice, the 
foreſterſbip is become void; for thete offices are incom- 
patible, as the fere/ter is under the correction of the juſ- 
tice, and he cannot judge himſelf, 4 Iaſt. 313. 

An Agiſter's office is to attend upon the King's woods 
and lands in a fore/t, receive and take in cattle, etc, by 
agiſtment, that 1s to depaſture within the foreſt, or to 
feed upon the pannage, err, And this officer is conſti- 
tuted by letters patent. 4 Iaſt. 293. Perſons inhabiting 
in the foreſt may have common of herbage for beaſts com- 
monable within the foreſt; bat by the foreſt law, ſheep 
are not commonable there, becauſe they bite ſo cloſe 
that they deſtroy the vert; and yet it has been held, that 
fotep may be commonable in foreſts by preſcription. 3 
Bulſt. 213. | 

There may be a preſcription for common in a foreſt at 
all times of the year; though it was formerly the opinion 


of our judges, that the fence-month ſhould be excepted. - 


Lev. 127. A foreſt may be di/affore/ted and laid open; 
Gar right of common ſhall remain. Poph. 93. He that 
kath 2 grant of the herbage or pannage of a park, foreſt, 


th 


tie. cannot'take any herbage or Stinage, but of the ſar. 
pluſage over and above à competent and ſufficient paſturs 
and feeding for th game; and if there be no ſurpluſage, 
he that hath the herbage and pannage cannot put in any 
beaſts; if he doth, they may be driven out. 3 Vol. Read. 
on Stat. 305. None may gather nuts in the foreſt with. 
out Warrant. ne ä 2 a 

A Ranger of a foreſt is one whoſe buſineſs is to rechaſe 


the wild beaſts from the pur/icus into the foreſt; and to 


preſent offences within the purlieu, and the foreſt, fc. 
And though he is not properly an officer in the foreſt, yet 
he is a conſiderable officer of, and belonging to it. 

The Beadle is a foreſt officer, that warns all the court: 
of the foreſt, and executes proceſs, makes all proclama- 
tions, efc. 4 Inſt. 3135 © © note 

There are alſo Keepers or Bailiff; of walks in foreſts and 
chaſes, who are ſubordinate to the Verderors, ere. And 
theſe officers cannot be ſworn'en- any inqueſts, or juries 
out of the foreſt, If any man hunts beaſts within a fo. 
reſt, although they are not beaſts of the foreſt, they are 
puniſhable by the foreſt laws; becauſe all hunting there, 
withoutWarrant is unlawful. 4 /»/t. 314. If a deer be 
hunted ih a foreſt, and afterwards by hunting it is driven 
out of the foreſt, and the Fore/ter follows the chaſe; and 
the owner of the ground where driven kills the deer there; 
yet the Fore/ier may enter into the lands and retake the 
deer: for property in the deer is in this caſe by purſuit, 
2 Leon. 201. He that hath any manner of licence to 
hunt in a foreſt, chaſe, park, ec. muſt take heed that he 
do not abuſe his licence, or exceed his authority; for if 
he do, he ſhall be accounted a treſpaſſer 'ab-initto, and 
be puniſhed for that fact as if he had no licence at all, 
Manu. 280, 288. ee ehe 

Every lord of parliament, ſent for by the King, may, 
in coming and returning, kill a deer or two in the King's 
foreſt or chaſe through which he paſſes; but it muſt not 
be done privily, without the view of the Foreſter, if pre- 
ſent; or, if abſent, by cauſing one to blow a horn, be. 
cauſe otherwiſe he may be a treſpaſſer, and ſeem to ſteal 
the deer. Chart. Fore/t. c. 11. 4 Inſt. 308. 

' Lex Foreſtæ is a private law, and muſt be pleaded. 2 
Leon. 209. But it hath been obſerved, that the laws of 
the foreſt are eſtabliſhed by act of parliament, and for the 
moſt part contained i» Charta de Foręſta, 9 H. 3. ſtat. 2. 
c. 2. and 34 Ed. 1. ſtat. 5. c. 1. By the law of the fo- 
reſt, receivers of treſpaſſers in hunting or killing of deer, 
knowing them to be ſuch, or any of the King's veniſon, 
are ptincipal treſpaſſers; though the treſpaſs was not dons 
to their uſe or benefit, as the Common law requires;. by 
which the ſubſequent agreement amounts to a command- 
ment: but if the receipt be out of the bounds of the 
foreſt, they cannot be puniſhed by the laws of the foreſt, 
being not within the foreſt juriſdiction, which is local. 


1 


| 4 Inft. 317. | 


If a treſpaſs be done in a foreſt, and the treſpaſſer dies, 
it ſnall be puniſhed after his death in the life-time of the 
heir, contrary to the Common law. Hue and cry may be 
made by the foreſt law for treſpaſs, as to veniſon ; though 
it cannot be purſued but only within the bounds of the 
foreſt. 4 Inſt. 294. And not purſuing hue and cry in 
the foreſt, a townſhip, etc. may be fined and amerced. 
In every treſpaſs and offence of the foreſt in vert or veni- 
ſon, the puniſhment is, to be impriſoned, ranſomed, and 
bound to the good behaviour of the foreſt, which muſt be 
executed by a judicial ſentence by the Lord Chief Juſtice 
in Eyre of the foreſt. | 

It any foreſter find any perſon hunting without warrant, 
he is to arreſt his body, and carry him'to priſon, from 
whence he ſhall not be dehvered without ſpecial warrant 
from the King, or his juſtices of the foreſt, etc. But by 
1 Ed. 3. c. 8. Perſons are bailable if not taken ia be 
manner, as with a bow ready to ſhoot, carrying away deer 
killed, or ſmeered with blood, etc. Though if one be not 
thus taken, he may be attached by bis goods. 4 fi. 
289. | 3 
The Warden of the foreſt ſhall let ſuch to mainpriſe 
until the cyre of the foreſt; or a writ may be had out of 
the Chancery to oblige him to do it; and if he refuſe to 
deliver the party, a writ ſhall go to the ſheriff to attach 


| the warden, Ic. who ſhall pay treble damages to the 


party 
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party grieveds be be MW minea- to priſon, 
1 Eg. 3. c. 8. No officer of the foreſt m 


F * 
. 


27 


euvre, with his hand at the work; nof mall conſtrain any 


to make obligation againſt the aſſiſe of the foreſt, on Ln 


to pay double damages, and to be ranſomed at the 
will. 7 R. 2. c. 4. | 


4 


. 


A Foreſter ſhall not be queſtioned for killing à treſ- 


aſſer, who (after the peace cried | unto him) will not 


yield himſelf; ſo as it be not done out of ſome former 


malice. 21 Ed. 1. But if treſpaſſers in a foreſt, c. 


kill a man who oppoſes them, although they bore no 


malice to the perſon killed, it is murder; becauſe they 
were upon an unlawful act, and therefore malice is im- 
plied. Rol. Abr. 548. And if murder be committed 
by ſuch treſpaſſers, all are principals. Kel. Rep. 87. 
If a man comes into a foreſt in the night-time, the Fo- 
reſter cannot juſtify beating him before he makes reſiſt- 
ance; but if he reſiſts, he may jultify the battery. Per- 
ſons may be fined for concealing the killing of deer by 
others; and ſo for carrying a gun, with an intent to kill 
the deer; and he thar ſteals veniſon 1n the for and 


. 2 1 d 
carries it off on horſeback, the horſe forfeited, 
' unleſs it be a ftranger's ignorant of . 2 8 


Game Law 34, 35. | * 
Where heath 1 burnt in a foreſt, the offenders may be 


fined: and if any man cuts down buſhes and thorns, and 


2 


carries them away in a cart, he is fineable, and the cart 


and horſes ſhall be ſeized by the foref laws. Ibid. 36, 
46. But a man may preſcribe to cut wood, Ofc. And 
every freeman within the fors/f may on his own ground 
make a mill-dyke, or arable land, without incloſing ſach 
arable; but if it be a nuſance to others, it is puniſhable. 
| Chart. Foreft, c. 11. 12 Rep. 22. And if any having 
woods in his own ground, within any Foreſt, or chaſe, 
ſnall cut the ſame by the King's licence, Sc. he may 
keep them ſeveral and incloſed, for ſeven years after fel- 
ling. 22 E. 4. 7. . 

By Charta de Forefla, ꝙ H. 3. flat. 2. Cc. 2. No man 
ſhall loſe life or member for killing the King's deer in a 
foreft, Ic. but ſhall be fined; and if he have no- 


thing to pay the fine, he ſhall be impriſoned a year and 


a day; and then be delivered, if he can give good ſecu- 
rity not to offend for the future; and if not, he ſhall ab- 
jure the realm: before this ſtatute, -it was felony to Hunt 
the King's deer. 2 Rel. 120, To hunt in a foref, 
park, Cc. in the night, diſguiſed, if denied yor con- 
cealed, upon examination before a juſtice of peace, it 
is felony : but if confeſſed, it is only fincable, 1 E. 7. 
4. 7 ä | n 
by the 9 Geo. 1. c. 22. If any perſons armed and 4/- 
gui/ed, ſhall appear in any foref, chaſe, Wc. where deer 


are kept, and hunt, wound, kill or ſteal any deer; or if | 


any perſons ſhall procure any one to join with them in 
any ſuch unlawful act; or ſhall reſcue ſuch an offender, 
Je. they ſhall be guilty of felony. And the Norman 
Kings puniſhed thoſe who hunted and killed deer in e- 
re/ts with great ſeverity, inflicting their puniſhments in 
various ways; as by hanging, forfeiture of goods, and 
loſs of limbs, gelding, and putting out of eyes, &c. 
PF I 7: 3. Ve. e 
Felony committed within a fore/t is inquired of befo 
the judges of the Common law, and not by the juſtices 
of the foref. | | = 
Penalty on officers of foreſis and parks confederating 
with deer-ſtealers, 5 Ges. 1, c. 15. ect. 5. Keepers, Ce. 
may ſeize inſtruments uſed in unlawful cutting of trees, 
4 Geo. 3. c. 31. See Drift of the Forefl, Chaſe and Pur- 
lieu. Yet ſee farther on this ſubject, Black. Com. 1 Y. 289, 
2 V. 14, 38, 414, 416. 3 J. 71. 73. 4 -. 408, 413, 
414, 425, 430, And as to the Charters of the Foreſt, 
ſee id, 4 Y. 416, 418. and Black. Law Trads, V. 2. 
Fozeſtagium, Seems to ſignify ſome duty payable to 
the King's Foreſters, as chiminage, or ſuch like: et fint 
guieti de thelonio et paſſagio, et de ſoreſtagio, &'c, Chart. 
18 Ed. 1. . 75 
Fozeſtal, C Fore/tallamentum, from the Sax. fore, i. e. 
via & tal) Is to intercept on the highway. Spelman ſays, 
it is viæ obſtructio, wel itineris interceptio; with whom 
agrees Coke on Lit, fol 161. And, according to Feta, 


al. Suat. 
talk or im- 
priſon any perſon without due „ or per main 
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foreſtalling Arnica 2 

tramfitus ef fig averiorum, Wc. lib. 1. c. 24. In our 
law, Foręſtallim is ih buying or bargaining for any corn, 
cattle or other mercnandiſe, bythe way as they come to 
fairs or markets to be ſold, oe they are brought thi- 
ther; to the intent to ſell the again, at a higher and 


# 


All endeavours to inhance the common price of any 
victuals or merchandiſe, and practices which have an ap- 
parent tendency thereto, whether by ſpreading falſe ru- 
mours, or buying things in a market before the accuſ- 
tomed hour, or by buying and ſelling again the ſame 
thing in the ſame market, c. are highly criminal by the 
Common law; and all ſuch offences aneiently came un- 
der the general appellation of fore/talling. 3 Inſt. 195. 
196. And ſo jealous is the Common law of practices of 
this nature, which are a general-inconvenience and pre- 
judice to the people, and very oppreſſive to the poorer 
ſort, that it will not ſuffer corn to be ſold in the ſheaf 
before thraſhed ; for by ſuch ſale the market is in effect 
Foreſ/talled, 3 Inſt. 197. H. P. C. 152. By the Com- 
mon law, perſons guilty of fore/talling, upon an jindict- 
ment found, are liable to a fine and impriſonment, an- 
ſwerable to the heinouſneſs of their offence, 1 Hawk. 
#35. — I 5 | | 

By the 5 & 6 Ed. 6. c. 14. Any buying or contraQ- 
ing for merchandiſe, victuals, or other thing whatſoever 
in the way, coming by land or water tg any fair or 
market, or to any port, &c. to be ſold, or cauſing the 
ſame to be bought, or diſſuading people by word, letter, 


market, or perſuading them to inhance the price after 
they are brought thither, is fore/talling ;. and the party 
guilty of any offence of fore/talling, &c. upon conviction 
at the quarter-ſefſions, by two witneſſes, on bill, infor- 
mation, preſentment, c. ſhall, for the - fir// offence, 


two months impriſonment ; for the ſecond offence, he ſhaH 
forfeit double the walue, and be impriſoned fix months ; and 
for the third offence, he ſhall /o/e all his goods, be ſet upon 
the pillory, and be impriſoned at the King's Pleaſure. Stat. 
ibid, The forfeitures are to the King's uſe only, if there 
are no informers; otherwiſe a moiety goes to the King, 
and a moiety tothe informer,” _ © „ IRSI. 

As theſe offences are frequent, throughout the king- 
dom, but particularly ſo, with reſpect to corn, and cattle, 
ſold in the London markets, and as there is ſo much en- 
couragement, to any one, who thinks proper to proceed 


Fon this moſt 'uſefu] of all laws, and, as carrying this act 
into execution, would be attended with the Bleſings 


of all the poor, it is matter of aſtoniſhment that it is 
not more frequently'enforced! 16:3 129 

No information for any of the ſaid offences againſt the 
ſaid ſtatute can be good, without ſhewing in certain the 
quantity of the thing, for which the penalty is ſuppoſed to 
be incurred, not only becauſe otherwiſe the judgment to 
be given on ſuch an information can never be pleaded in 
bar of any other, and that it cannot appear that both of 
them were brought for the ſame thing; but alſo, becauſe 
it cannot appear to the court what forfeiture the de- 
fendant ought. to incur, unleſs the extent of the offence 


| be ſpecially ſet forth. 1 Hawk. 238. But nothing in 


the act abovementioned ſhall extend to the buying of any 
ſuch thing, (otherwiſe than by fore/talling) by any f- 
monger, butcher, or poulterer, as concerns their trade, 
who ſhall ſe]! the ſame again upon reaſonable prices by 
retail, nor to the buying of wine, or other dead viduals, 
by any innbolder, or victualler, to retail the ſame in his 
houſe; nor to the buying of any dried or /alted ſiſb (not 
fore/talled), and fold for reaſonable prices; nor to the 
buying of any corn, fiſh, butter, or cheeſe, by perſons 
duly licenſed, and not fore/ialling, 5 & 6 Ed. 6. c. 14. 
fea. 7, . a 

Neither ſhall it extend to wines, oils, Sugars, ſpices, 
currants, nor other foreign victuali, ſi and ſalt only ex- 
cepted. 13 El. c. 25. ſeck. 21. And by the 15 Car. 2. 
c. 7. When the quarter of wheat (Winche/ter meaſure) 
doth not exceed 48 5. rye 325. barley'or malt 28s, buck 
wheat 28 4. oats 137. 4d. peaſe or beans 32 2. any per- 


ſon (not foreſtalling, nor ſelling the ſame again in the 
e 58 ſame 


"ob frufionem' vie vil ingedinentun | 


meſſuage, or otherwiſe, from bringing ſuch things co 


laſe the goods ſo Bought, or the value of them, and ſuffer 
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, ſame market in three. months) may buy ſach corn, at or p : . 
© under ſuch price, and lay it up, 88 ſell the ſame again — 7 on the natural law Ste extremely, per. 
. Flex 0 | 


ithout iacurring any penalty. Sed. 4. f ee A found.it diflicule to free their 
© Alſo it hath been.refolved, that ſuch.vi&za/ only, as | reaſonings frominbiguitzpf wordsÞimutoal cavils, and 
of man, is within the aforeſaid |,.the prejudices ariſing . policy. The law of na- 

iiber as conſiſting of certain 


is neceſlary for the /avg" 8 

ſtatute of 5 F 6 Fd. 6x. 14. and therefore that apples | - is uſed in two ſenſes; 

and cherries, and ſuch like fruit are nog; but that alt is . done abſolutely neceſſary for ſupportiog the pur- 
poſes of nature, and conſtitution of things, previous to 


n victual within the meaving of it. 1 Hawk. 237. 0 
By 31 £1, c. 5. which ordains that informations for | all civil compact; or, as made up of thoſe concluſions of 


offences againtt penal ſtatutes, muſt be laid in the proper | natural reaſon, which ſocieties have generally and uni. 
county, it is provided, that nevertheleſs an information | formly thought fir to eſtabliſh into laws by voluntary 
on the ſaid ſtatute of 5 C 6 N. 6. c. 14. agaidſt fore- | conſent. The firſt is the only ſtrict and genuine deſcrip. 
ſtalling, ingroſſing, or regrating, where the penalty ſhall | tion of the law of nature; and, taking it in that light, 
appear to be 20/. or above, may be laid out of the pro- | it may be ſaid, that the right of inberiting is founded by 
per county, and in any other county, at the pleaſure of ſociety on the beſt principles of natural reaſon, but is not 
the io former. See Burs's Jufice, 290, &c. and ſeg /n- | a right of nature, To illuſtrate the propoſition particu- 
groffer and Regrator, and Black Com. 4 158. larly, let theſe things be conſidered: 1. That the end of 
Fozeſtaller, Is « perſon guilty in any of the inſtances | property is ſubſtance, by which end nature has bounded 


and particulars deſcribed of foreſtalling. 5 & 6 Ed. 6. | our.pretenſions to it, however ſociety may inlarge them. 
| . Hence, in a ſtate of nature, we cannot aſſume more than 


e. 1 8 
, FRY Striking out the foretooth is a mayhem, | we uſe, nor hold it longer than we live, and are capable 
Black. Com. 4 V. 206. : of ul it. And in this no alteration ariſes from cir. 
n improvement. It is enough, that the 


Fozfang or Fozfeng, (from the Sax, Fore, ante & | cumſta * | 
fangen, preadere) Is the taking of proviſion from any | thing improved becomes more advantageous to ourſelves, 


one in fairs or, markets, before the King's Purveyors are and thay we pay to nature the acknowledgment of induf. 
ſerved with neceflaries for his Majeſty. Eft captio ob- | try for the liberal profuſion of her gifts. 2. That the 
foniorum, que in faris aut nundinis ab aligus fit, priuſfſuam | manner of acquiring property, in a ſtate of nature, is 


Minifter Regig ca ceperit que Regi fuerint neceſſaria. Ante- | by occupancy; an act of the body, not of the mind, 
| Et Hint quieti de Wardwite & | which laſt expreſſed in any other way (until civil laws 


captio wel ptzventiio 

Forfeng & Withfang, c. Chart. Hen. 1. Hep. Sandi | had marked out for words or writing a ſetiled operation) 

Barth. Lond. Anse 1133. | would give a title to property too precarious and dil. 
Fozfeiture, 2 from the Fr. Forfait.) Sig- putable. 3. That in the translerring of property, the 


nifies the effect or penalty of tranſgreſſing ſome law. conſent expreſſed gives a right to the alienee againſt the 
It may be ſaid in the firſt place, that this puniſhment, | alienor; and occupancy confirms that right againſt every 
being a pillar of ſociety, agreeably rofthe genius of the | one elſe. But in the caſe of deſcent, where is the ex- 
hole edifice, is erected on the great principle of ſociety | preflion of ent in the alienor ? It will be ſaid, That 
Well, namely, to make the natural aui ſocial affeQions | the affection and relation of the deceaſed will create a 
a controul upon irregular; and ſelfiſh paſſions. In the preſumption of conſent. This is carrying the matter 
next, that nothing is a puniſhment, which does not affect | very far, to ſay, that the law of nature, in a ſtate of 
a right ſtriQly ſo called, to make the innocent ſuffer for [nature, transfers property by preſumption, in like man- 


the guilty, and to inflict that on the guilty, which in its | ner as a civil law in a ſtate of ſociety. Where is the oc- 
Bi! conſequences, may affect the innocent, are very different |. — compleat the transfer? That title may ac- 
bs | and unequal conſiderations. * Every thing, ſays Puf- | crue to a other more diligent than the heir, unleſs 
5 * fendorf ( L. 8. c. 3. ſect zo.) which cauſes a ſorrow or | we will Wppole nature ſo careful as to keep poſſeſſion for 
£38 * loſs, is not properly puniſhment. It is 2 misfortune to | hin In a word, it is. not more rational to ſay, that 
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#1 | © be reduced to poverty by a crime, which cauſed the | tranſmiſſion, by deſcent is that act of poſitive and civil 

"2388 » © magiſtrate to ſet a large fine upon the father of a fami- law, which prevents the property of the deceaſed from 

; 2d © ly; but not a 3 How many are there, who | reverting, as it would do in a ſtate of nature, to the WE 
3 come into the world without the expectation of a patri- common ſtock? But it may be objected, that this manner 3 
3 © mony. How many, who loſe all they have by war, | of argujps ſets the principles of nature at variance with bY 
; « fire, or ſhipwreck, Now, ſince the Fhildren have no | one another: She expects from every man the nouriſ1- 5 

3 right but from the father, if he holds the property till, | ment of his children, till they are able to ſupport them- "2p 
= dis death, or through him, there is no injury done, when ſelves, If he ſhould die before that period, will ſhe EN 
We, he is juſtly deprived of that wealth, which was acquired | not aſſiſt him to compleat his views by transferring his g 3 


under the protection of ſociety, to be tranſmitted to his | property to them? The anſwer is obvious. Upon the 
ſterity in ſtated rules of deſcent by poſitive inſtitution; | priuciples here mentioned, nature points out another 
and of thoſe honours, which are the rewards of good | way. If he foreſees the event of his death probable, he 
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CCC 3 
V 
P 


ties are unwiſe, as well as unequitable. A difference, | let it, the law of benevolence, that fundamental prin- 
therefore, muſt be obſerved between the natural rights | ciple, requires ſuch, as are neareſt in blood and affec- 
and common liberties, which are annexed to the perſon | tion to the deceaſed, to take upon themſelves this care: 
of every ſubject, and the peculiar dĩſtinctions of ſociety, | Nay, lays it, in a ſtate of uncorrupt nature, upon the 
as riches and honours, which are merely contingent; | conſciences of thoſe, under whoſe notice the orphans 
and if hoped for in the courſe of ſucceſſion, depend on | may fall; ſo that nature has not left this: compaſitionate 
the conduct of thoſe anceſtors, from whom we would de- | caſe unconſidered, un provided. Yet, ſuppoſe that pro- 
rive them. And it is not to be ſaid, men are puniſhed, | perty deſcends by the natural Jaw; if the children are 
when theſe latter advantages, which themſelves neither | grown up, and are poſſeſſed of what is ſufficient for their 
Dy: acquired nor merited, having, by reaſon of the * civil | uſe, before the father's death, they ſtand in no need of this 
+ qualification of their blood,” (as a great lawyer (Lord | ſucceſſion; and by that principle, which confines pro- 
Chief Juſtice Hale) of our own has expreſſed it) been | perty to ſubſiſtence, and a capacity of uſing, they are 
brought into view by the deſert of one anceſtor, are in- | even barred from accepting it. If they are weak and 
tercepted by the crimes of another. _ | unable to maintain themſelves, though the property de- 
If it be thought, that what is here ſaid is built on a | ſcend, they cannot occupy ; that is, in the language © 
miſtake, and that the right of inberiting is conferred by | the law of nature, acquire it, or complete that transfer 
the law of nature, anterior to ſociety ; 1t may ſeem pro- | of it, which the deſcent to tenders them. How then = 


per to ſhew the contrary with as much clearneſs and bre- 


18 

474 conduct, the pledges of future faith. Theſe benefits | may make [The writers on the law of nature ſpeak of 
11 may be conſidered as the gifts of civil government; but | the right of making donations mertis cax/a (a thing known 
214 life and liberty are the gifts of nature, and ſhould | in the civil law,) as a right, which might ſubſiſt in a 
5 . never be taken away becauſe of the parents offence: nor | ſtate of nature] conditional gifts and alienations to his 

+ 14 ſhould a ſubjet be made incapable of employments, | friends, whilft he lives, for the ſupport of his unaſſiſted 
without ſome crime committed by himſelf, Such ſeveri- children, If, through chance or inadvertence, he neg- 
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me children ba provided for in this than in 'Þ 
ways many pon the matter as in of | 
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ture. | | 9 | 1 
We may carry W gill fahnen and ſhew, that if the 
right of inheriting be R >a as a rig cbnfęrsd 
by ſociety,” the greateſt abfurdities muſt be charged en 
the civil laws of all countries. | 5 * 
1. If the tight of inheriting is a natural right, as ariſ- 
ing from the principle of affection and relation, not poſi- 
tive inſtitution, then it cannot be confined to a man's 
children, but, in failure of iſſue, * e to all his 
kindred, in their feveral degrees. Now that is no law 
to regulate men, either in a ſtate of nature or ſociety, 
which does notextehd to particular caſes; and nature will 
not ſuppoſe a right of inheriting, without any rule to 
go by in the application and conferring of it. That rule 
can be but one; yet civil laws have purſued a thouſand. 
different ways, contrary to the Jaw'of nature, according 
to this reaſoning. 2. If the right of inheritance came in 
by the law of nature, we may, for argument ſake, ima- 
gine the deſcent carried on 1 ſeveral generations. 
In conſequence, preſcription, (either for a certam time, 
as by the Roman or our Statute Law, or ow ne immemo- 
rial, as by the Common law) muſt give A right; other- 
wiſe antient and obſcure pretences of wrongful poſſeſſion 
might be ſet up, in order to diveſt the preſent owner, 
and to diſturb the public tranquility. But then the Jaw 
of nature would be deſtructive of itſelf: For, is it not 
contrary to natural principles, that a juſt right ſhall be 


barred by any length of time, and the accident of not 


demanding it. Or, omitting that conſideration, can 


preſcription determine the matter, without civil judica- 


tures to whom it may be pleaded, Has nature decided 
of the legal preſumption eſtabliſhed in civil laws ariſing 
from long continuance; or has it decla how -many 
years ſhall limit or bar a right, any mof@than in what 
order inheritances ſhall deſcend, If it has, civil laws 
would do well to follow its proviſions, inſtead of differing 
from one another and themſelves, Nor let it be ſaid, 
that diſputes about prior occupancy are expoſed®equally 
to the objection of diſturbing the public tranquility, as 
diſputes about inheritances; both becauſe th 
firſt kind lying within the ocular obſervationgof many, 
and taking their riſe upon the ſpot to be occ 


legal preſumptions and artificial reaſoning ; and becapſe, 
without the principle of prior occupancy, there gorld 
be no ſuch thing in a ſtate of nature, as the acquifition 
of property at all, And therefore any diſputes, which 
might be ſuppoſed to ariſe from it, are to be egnſidered 
as a neceſſary evil, whilſt that ſtate remains. But the 


right of inheriting is not a manner of acquiring property | 


neeſſary for the ſubſiſtence of mankind and to ſupport the 
purpoſes of nature. 3. Laws have always diſtinguiſhed 
between jura ſanguinis and jura bæreditaria; conſidering 
the one as inſtituted by nature; the other by civil com- 
pat. The Roman law ſays Heres eſt nomen juris, Filius 
nomen nature; and caſes might be cited out of it, which 
were affected by this maxim. In the law of England, the 
ſame diſtinction is clearly made. If a man attainted be 
murdered by a ſtranger, the ſon ſhall not have the appeal, 
becauſe it is given to the heir: yet, if he is murdered by 
the ſon, the crime 1s petty treaſon, becauſe the relation 
of a ſon remains. If a man is attainted, and have a 
charter of pardon from the king, ſo as to be capable of 
being returned upon a jury between his ſon and another, 
the challenge, on account of conſanguinity, continues, 
notwithſtanding the corruption ef blood is not taken away 
by the pardon... Now, if the right of inheriting be a right 
of nature, the name of an heir cannot be ſeparated from 
that of a ſon, but they muſt ſtand and fall together," be- 
cauſe jara ſanguinis nullo jure civili dirimi poſſunt. But 
againſt this reaſoning we have the authority of two ſyſtems 
of civil law, which are the accumulated wiſdom of many 
ages, and the nobleſt efforts of hüman reaſon ſince the 
creation of the world, | 
The right of inheriting being proved of civil inſtitutions 
it may naturally occur to one, who turns his thoughts 
upon this ſubject, that it is an inſtitution contrived 
only for the benefit of a man's children; and, there- 
4+ 
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But, if e e guilty of refinement, 
we may reſort to the firſt elemetits of ſociety for the rea- 
ſons on Which the right of inheriting; or the power of 
tranſmitting property, ſtands; (for thoſe are convertible 


terms, the one feſerving to him to whom"the property 


deſcends," and the other, to him from whom it comes ;)- 


they ſeem to be two, and neither of them has any relation” 


to the children: One, that When thoſe things in which a 
man had gained pro 3 2 his ſubſiſtence, ceaſed to be 
his in the courſe of nit re, the neareſt relation ſhould 


inherit and take poſſeſſion, left the eagerneſs to contend. 


about ſucceeding to them, might turn the ſtate of ſocie- 
ty into a ſtate of war. And hence the rules of deſcent haye 
been extended in ſo many countries, to take in the re- 
moteſt kindred of the firſt occupant or purchaſer. The 
other, that, when every individual gave up natural rights, 
as the protection of ſociety was due to him, for Emu rn 
his own revenge to public juſtice, ſo this power of tranſ- 


mitting property was conferred upon him as one recom- 


pence, for purſuing his private advantage in many re- 


ſpects, where nature interferes not, ſubordinately to the 


good of ſociety ; and to make the advantages, ſo acquired, 
more permanent than in a natural ſtate, 57 extending the 
enjoyment to repreſentatives, as it were, beyond the 


bounds of nature. How juſt therefor&is it, that he, who 


has not only ceaſed to purſue that good, by: taken mea- 
ſares to deſtroy it, infringing the original contraR, ſhould 
forfeit the protection, and loſe the recompence he gained 
by it! And if the courſe of deſcentWhough in its effect, 
and perhaps ſecondary view, beneficial to the children, 
owe its inſtitution to reaſons, which ſolely regard | 
why may not * of the ſame publie and general utility 
account for the interruption of it? D F 

In ſupport he notion here advanced, and the ofe 
made of it, one” may. obſerve the difficulties which muſt 
attend' any endegvor to explain the grounds of this great 
inſtitution, upon the 4 more obvious and common 
notion. Now it is a con 


* of the children, the firſt makers of laws concerning 
it 


father, but as left in the wiak ſtate of infancy and or- 
phanage. But then the manner of this proviſion is in no 
ſort proportioned to the cauſe of it; for in ſome reſpects, 
it doeg too much, and in others tag&lictle: too much, as 
the e of inheriting becomes the mere favour and gra- 
tuity of law, to ghildren, who are not in that weak ſtate, 
at the time of the father's death, and therefore not com- 


rehended within the reaſon and foundation of the right: 


too little, for if their benefit be the principal caufe of this 


eſtabliſhment, then the equal partition of the father's 


property ſhould take place between all the children; and 


thoſe civil laws, which transfer the whole Inheritance by 
deſcent to the eldeſt, ought to give proportionable ſhares 
of it to the reſt, in caſe the father has Of Hrs it. But 


as a further evidence, that the complete and principal 
reaſons of this eſtabliſnment muſt not be drawn from this 
ſubordinate effect and ſecondary purpoſe of it, but from 
the foundations of ſociety, let it be conſidered, that of it- 
ſelf, and'unattended by other proviſions in favor of infants, 
this right of inheriting is equally ineffeftual to their ſervice 
in a ſtate of ſociety, has it has been (p. 16. 17.) ſhown 
to be in a ſtate of nature. And it is ſomewhat extraordi- 
nary in reaſoning, to affigh that as the final cauſe or main 
end of any inſtitution, which the inſtitution itſelf is ap- 
parently not fitted to attain, It is alſo more unneceſſary, 
becauſe in, a ſtate of nature, antecedent to civil policy, it 
is impoſſible to ſuppoſe any other means of providing for 


them, than either ſuch as may ariſe from the exerciſe of 
| rights which nature has annexed to themſelves, or ſuch as 


may be contrived by the tender affection of the parent, or 
the diſintereſted care of the benevolent. In a ſtate of 
ſociety, the means are various; infants are not only of 
private, but of public concern. And ſurely the inven- 
tion of thoſe great maſters of policy, the ancieatlawpivers 


of moſt countries, failed them unaccountably in this ine 


ſtance, if the great cauſe of eſtabliſhing deſcengs was the 
f protection 
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conſequence, that if the main cauſe 
of providing a courſe Af deſcent for property was the be- 


uſt have had a dae attention to them, not 
nd neareſt relations of their 
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+ tenant in tail is maſter of his eftate, if he purſues the me- 


and benefit of infants ; N end 
might have been anſwered far better in other Me, with- 
out conferring any rights of inheritance at all, or making 
any alteration in the natural and original condition. of 
property. The ſupreme power of each ſtate might have 
taken all children out of the hands of their parents, main - 
tained and educated them in a ſtate of equality under the 
public carez and then, without expoſing them to the 
danger of that enervate indolencey or vicious activity, 
too often owing to hereditary wealth, might have drawn 
them out, according to their age, capacity, and improve- 
ments, into the civil or militaty ſervice, more uſefully. 
and more honourably for themſelves and. their country. 
This plan is ſo obvious, as well as grateful to the imagi- 
nation, that it has been. touched upon by many writers, 
and is beautifully purſued in theory to its utmoſt extent, 
by the framers of imaginary commonwealths, Plato and 
Sir Thomas More. But the legiſlators of real ſtate ſaw the 
abſolute neceſſity of eſtabliſhing inheritances for the ge- 
neral order and welfare of ſociety ; and at the ſame time. 
knew the plan juſt mentioned (at leaſt as to the full exe- 
cution of it) to be impracticable, without allowing that 
community of goods, of which viſionary legiſlators 
are fond ; but which neither the paſſions of men, 
nor the circumſtances oſ ſociety could bear. . 

To theſe arguments it may be added, that the courſe of 
deſcent is alike obſtructed by one ſort of alienation as 
another; and if the benefit of the children was the only 
or chief ſource of legal deſcents, it will follow, that there 
ought to be no ſuch thing as a power of alienating, in any 
manner, veſted in 75 father; à conſequence, which, 
it will "readily be allowed, ſhould be guarded againſt: 
both as it would deſtroy the mutual and neceſſary depen- 
dance of families, and introduce perpetpities ſo danger- 
ous to that circulation of property, —— all ſo- 
1 Hence it is that a man's poſterity are not 
only indebted to the laws of that coull8ywbich gave 
them birth, for a capacity of gs but, by the 
ſame laws, are commonly left inghe power of the father, 
as to their receiving actual ben frog that capacity, 


In Englazd, a tenant in fee-fimple may charge, waſte, or | 


ſell his eſtate, and convey it away for ever from his 
heirs, he may deviſe it by will; and, unleſs in cafes of 
fraud, the law will not infErpoſe to make it void. A 


thods of conveyatice proper to it. In theſe inſtances it 
may ſeem very hard, that any man ſhould diſpoſe of his 
fortune from his poiteticy; and yet the law having put 
them out of the father's power, as to every grant, Which 
they receive from the kindneſs of another, and the honeſt 


fruits of perſonal merit, it wiſely forbeargito break in up- 
on that law of nature, which allows a freedom of aliena- 
tion; and expects no more from a father, than that he 
conduct the child thro? the weakneſs of infancy to a con- 
dition of ſupporting himſelf by his own labour and atten- 
tion. Shall it then be in his breaſt to aliene in the forms 
of law, as intereſt or humour leads him? and ſhall not his 
attempts to diſſolve ſociety be equitably conſtrued, for 
reaſons of public uſefulneſs, a virtual intention of exerting 
his utmoſt power to alienate thoſe benefits, which might 
have been derived thro' his chanel from the favour of 
ſociety? Is it fic or reaſonable, that he only ſhould have 
advantage in the privilege ſo freely indulged to him; 
and that they, who indulge it, ſhould receive none 
from that equity, by which it is framed and ſupport- 
ed? G 

Indeed the alienation by forfeiture is more extenſive 
than any other allowed in the law of England,, becauſe it 
is attended with the loſs of honours, which cannot other- 
wiſe be aliened ; and the corruption of blood ſtops the 
courſe of regular deſcent, as to eſtates, over which the 
criminal could have no power, becauſe he never enjoyed 


_ them. X 


As to honours they have ſo far been thought alienable in 
former times, as that a man might reſtore them to that 
fountain, from which they lowed, But tho' they are not 
alienable, like moſt inheritances, fince that would be to 
debaſe and proftitute them, yet they ſeem peculiarly the 
proper objeR of forfeiture : for, being in a trier ſenſe 


than other kinds of property, the gift and creation of | 
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terms, on which they are gigen, maſt be in. 


ay he its power. And is 7 ot natural and 
politic, that 


* , 
. 8 * 
a B « 
1 
BE 
. 5 
* 
* * 
* 


+1 


peg 1 only for the praiſe of 


them, who dowe Ufor feica e on the commi. 
doers ? 


n of erlmes for a terror to j | | 
| o the corruption of blood, it will be eaſily under. 
ſt when the meaning and reaſon of it are expreſſed in 


common language, free from legal terms of art. The 
propoſition to be explained is no more than this; that if 
a man is not capable of tranſmitting property acquired by 
himſelf, to an heir, it ſeems a neceſſary conſequence in 
reaſon, which is the ground of law, that he ſhall not be 
capable of receiving from an anceſtor, either to enjoy, or 
to tranſmit. And the propoſition may. be made out by a 
very ſhort deduction. The methods of acquiring property 
can only be divided under the two general heads of pur. 
Chaſe and deſcent: the one referring to him, who takes 
the property in the firſt inſtance by his own or another 
man's act; the other to him who takes the property by 
act and operation of law. 1. Whoever acquires property 
by purchaſe, muſt do it in one of theſe ways; by prior 
occupaney, by emption, or by gift. Theſe are the natu- 
ral ways of acquiring property, and muſt ſubſiſt in 
a ſtate of nature, anterior to civil ſociety. Here 
the caſes re infinitely complicated and various, and the 
rules of evidence will vary, according to the nature and 
circumſtances of every caſe. And whoever claims, under 
this title of property, claims in his own perſonal right, 
without deriving from anceſtors. Therefore the ſon of 
an attainted perſon is equally favoured in whatever he 
takes by purchaſe ;z and in the remedy he purſues for this 
right; as any other ſubject of the ſtate. 2. Acquifition 
by deſcent is not natural, but merely poſitive, (as has 
been ſhewn,) and founded on the policy of civil laws. 
Here the caſes cannot be complex, becauſe the rule of 
evidence is woe, and will not admit either of reſtraint, 
or extention in applying it. For whoever claims, under 
the title of deſcent as heir ought ſtrĩiꝭ ly to deduce his pe- 
digree thro? anceſtors from the firſt purchaſer or.acquirer, 
And that is the reaſonable rule of evidence in deſcent, 
Yet becauſe ſuch evidence may often be difficult, a more 
favourable rule has been introduced in Ezgland, that it 
ſhould on neceſſary for aclaimant by deſcent to prove 
himſelf helf to the perſon laſt ſeiſed. This is taken to be 
ſufficPnt preſumptive evidence of relation to the firſt pur. 
chaſer ; the law expects this ſhould be exactly proved, and 
does not require the evidence to be carried further. The 
conſequences following from hence, in point of reaſon, 


= 


@re undeniable. 1. That when he who was laſt ſeiſed of 


the infieritance, has committed treaſon, and the law has 
ſaid, that he ſhall no longer enjoy it himſelf, nor tranſmit 
it to an heir, of courſe no ſuch title can be made by any one 
who claims as heir within that rule of evidence. 2. If the 
claimant cannot make title where the offender was ſeiſed, 
becauſe the winculum of deſcent is deſtroyed ; neither can 
he make title where the offender was not ſeiſed, if that 
offender be an anceſtor, who forms the vinculum between 
the claimant and the anceſtor, who was ſeiſed, What 
then is the general reaſon. of law upon this caſe? The 
offending anceſtor is by act of law diſabled from inheriting 
or tranſmitting property to heirs. Shall then the law, 
which is only to be moved by conſiderations that affect 
the whole, be moved, in this inſtance, by perfonal com- 
paſſion to his family ; and make an effort of itſelf, in- 
conſiſtently with its own ſolemn act, to ſupply that 
connecting link in the chain of deſcent, which has 
been ſtruck out of it, for the traitor's infamy, and 
the public benefit ? 

After this it may. be objected, that “ the expecta- 


* tion of inheriting, in which the children are edu- 


e cated, confers a right on the principles of con- 
„ ſcience, which ſpeaks the diQates of the law of na- 
„ ture,» It is ever thought a cruelty, that fathers 
*« ſhould alienate from their children by waſteful ex- 
« pence or gifts to ſtrangers, The Roman law for 
* this reaſon provided guerela teflamenti in officio/+ ; and 
„ ſome local cuſtoms in England gave the wiit 4e 
1 rationabili parte bonorum. Why then ſhould ſociety 
* make theſe alienations the conſequence of an act, 


« which has no immediate referrence to alienating; 
6 eſpecially 


* | 
* eſpecially when it is the bpfineſs" o laws to pre- 
« vent the ill conſequences naturally agiling from 
« mens actions, inſtead of adding to them by impliggion 
« and conſtrution.” The objection ſeems ra 
ood reaſon, and yet muſt give way to better. If we con- 
fider the ki 


nd of expectation here ſpoken of, it will 
be. found to ariſe only from the ordinary courſe of 
families and legal deſcents, and not given in ſuch 
2 manner and with ſuch circumſtances as to confer 
a right, on any principles of law or conſcience, 
Whether therefore we take the right of inheriting as 
conferred by civil ſociety, or for argument ſake by 
nature, the expectation ariſing from it is the ſame; 
fince it muſt be conſidered in the firſt caſe as be- 
ſtowed originally on condition, in the ſecond, as qua- 
lified by civil inſtitution, like many other rights of 
nature. And if thoſe. who form the expectation will 
regard that as abſolute, which depends on the per- 
formance of expreſs conditions, the inattention muſt 
be imputed to themſelves and not to the law of 
their country, To waſte a fortune which would have 
made an honourable ſupport for a man's family, 1s 
deſervedly eſteemed cruel and againſt conſcience. 
Why is it not prevented by the care of legiſlators ? 
Becauſe no complete proviſion could be made againſt 
that evil, which would not be attended with more 
general inconvenience; and the compliance with the 
contrary duty is derived from the manners and the 
heart, grounded upon principles, and enforced by {anc- 
tions of an higher order than belong to civil laws. 
If the greateſt good of every community be the ob- 
ject of laws contrived for it, as unqueſtionably it 
ought to be, every leſſer intereſt mu yield ; it be- 
ing only the property of divine government to re- 
concile all private with public good in the final 
reſult of its diſpenſations. Hence it is, that though 
laws prevent conſequences injurious to particulars 
where they can conſiſtently with ſocial good, yet in 
matters which concern the exiſtence of the ſociety 
or government, conſequences injurious to Particulars 
muſt not only be ſuffered to take place but even 
ſought for and indulged, if they have a fend to 
prevent conſequences injurious to government itſelf. 
On this reaſon ſtand thoſe ſevere laws which have been 
made in ſeveral ſtates againſt neutrality in times of 
common danger. It is agreeable to the policy an 

original compact of government to blend and involve 
the intereſt of every member with its own; on which 
account the fortunes of private men in all countries 


any reſpect the aim of civil laws to make particplars in- 
dependent of the ſocial good, as it would be a very 
fingular ſtrain of policy, ſo it would proceed upon a 
Principle more contrary to the law of nature than 
thoſe who are fond of that law would defire to ſee 
charged upon their doctrine. Beſides, nothing is more 
natural, on the principles laid down in this eſſay, than 
the conſtruction which civil laws have put on treaſons 
againſt government, that when a man endeavours the 
diſſolution of it, he means to diſclaim all thoſe benefits 
and rights which it has either made him capable to enjoy, 
or the inſtrument to convey: Nothing is more neceſſary, 
than to try whether thoſe attachments which are connect- 
ed with our paſſions and affections will prevail, when 
thoſe which are founded only in reaſon and convenience 
have no power. Sic legibus comparatum eft (ſays T; ully) ut 
filiorum caritas amiciores reddat parentes republice, Thus 
ſociety, by making the loſs of the rights it confers 
upon every man, a penalty for the greateſt crime, 
which can be committed againſt his country, intereſts 
every relation and dependant in keeping him firm in 
the general tranquility and welfare; at the ſame 
time, it gives him an occaſion of reflecting, that when 
he attempts it, he muſt break thro' every private as 
well as public tye; which enhances his crime, whilſt 
it is an aggravation of his puniſiment. Nay more, he 
may hope to eſcape from the juſtice of his country with 
his own life, if that alone were to be forfeited ; but the 
diſtreſs of his family will purſue him in his ſecureſt 


thoughts, and abate the ardour of reſolution, Many 
. þ 


| of his wife for life, leaſes to him in 
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inſtances gceur in hiſtory and dail experience of 
men, not aſhamed to commit baſe and ſelfiſh enor- 
mities, who have retained WO their po- 


ſterity the ſtrong and generous inſt of nature. 
The ſtory of Licinius Macer, who was fathe® to Caluus the 
great orator, is very remarkable, as related by a Roman a 
naliſt. Having gone thro” the office of prætor, and go- 
verned a province, he wag accuſed, upon returning home, 


| err and abuſe of his power. The very 
"Morning of his trial he ſtrangled himſelf, after hav- 


ing "ſent word to Cicero, who was preparing to plead 
againſt him, that, being determined fo put an end 
to his life before ſentence (tho' the penalty did 
not extend to taking it away) the proſecution could 
not go on, and his fortune would be faved to the 
benefit of his ſon, Ss 5 

Upon the whole then, where is the wrong? It is 
agreeable to juſtice to beſtow rights upon condition. 
It is the wiſdom of governments to lay hold on hu- 
man partialities, Confiderations on the law of forfeiture, 


Oc. p. 11, Kc. 


Forfeitures may be either ig civi or in criminal 
caſes. With reſpe& to the firſt, A man that hath 
an eſtate for life or years, may forfeit it many ways, 
as well as by treaſon or felony, and 
are before mentioned: as by alienations by claiming 
a greater eſtate than be hath, or affirming the re- 
verſion to be in a ſtranger, &c,,_ If tenant for life, 
in dower, by the curteſy, or afteÞ poſſibility of iſſue 
extinct, or leſſee for years, tenant, by ſtatute mer- 
chant, ſtaple, or elegit, of lands or tenements that 
lie in /ivery, ll make any abſolute or conditional 
feoffment in fee, gift in tail, leaſe for any other 
life than hielo, Se. or levy a fine /r conuſance 
de droit come ceo, &c, or ſuffer a common recovery 
thereof: or being impleaded in a writ of right 
brought againſt hio#joip the niſe upon the meer 
right, or admit” the, reverſion to be in another; or 


in a guid juris clamat, claim the fee-fimple; or if 


leſſee for years being ouſtgd, bring an aſſiſe at de 
libero tenemento, &c. By er of theſe things, there 
will be a forfeiture of * Plowd. 15. 1 Rep. 
is. 8 Rep. 144. Co. Lit. 251, | Dyer 152, 324. 
1 Bulf. Mo. 44 955 , oF * : * 324. 
But where the land granted Ru tenant for life, or 
yearld is not well conveyed; or the thing doth not 
lie in /ivery, as a rent, common, or the like; he 
will not forfeit. his eſtate: and therefore if a feoff- 


ment, gift in tail, or leaſe for another's life, made 


* 


muſt depend upon public revolutions, Were it in 


by the tenant for life, is not good, for want of 
words in making it, or due execution in the livery 
and ſeiſin, this ſhall zoe produce a forfeiture, 2 
Rep. 55. | | | 

When tenant in tail makes leaſes, not warranted 
by the ſtatute; a copyholder commits waſte, refuſes 
to pay his rent, or do ſuit of court; and where an 
eſtate 1s granted upon condition, on non-performance 


15. | 1 | 
Entry for a forfeiture ought to be by him, who, is 


next in reverſion, or remainder after the eſtate for- 


feited. As, if tenant for life or years commits a for- 
feiture, he who has the immediate reverſion, or remain- 
der, ought to enter; tho* he has the fee, or only 
an eſtate-tail, 1 Roel. 857. J. 45, 5o, $58. J. 5. 

It ſhall be a diſpenſation of the forfeiture, if he 
in reverſion, or remainder be a party to the eftate 
made, and accept it: as, if a huſband, ſeiſed in right 


own life. 1 Rel. 856. J. 10. 

A feoffment by a huſband, or by huſband and wife, 
of an eſtate for life, of which the huſband is ſeiſed 
in right of his wife, or jointly with his wife, binds 


only during coverture.. 1 Rel. 851. J. 45, co. Vid. 


Com. Dig. title Baron and Feme, (K.—R, 


Alſo offices may be forfrited by neglect of duty 
Sc. See Fine. | y 4 3 > 


ſeen, 


* 5 K I. Fer 
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ch means as 


thereof, c. they will make a forfeiture. 1 Rep. 


reverſion for his 


As to forftitures in criminal Caſes, it is to be 
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1. Fer wer crimes fach forfeiturts are igfidled, nad | 


_ blood corrupted. | 
Il. To net time they. bear relation. «+ 


III. WhafYforfeitures may be ſeized. * 


corrupted. 0 
Ferfeitures are in criminal matters, where a perſon is at- 
tainted of treaſon, felony, ci And as all eſtates 
ſaid to be derived from the crown ; ſo all forfeitures 290 
eſcheats of land belong to the King, unleſs gran: ed away. 
Finch. 132, 164. Alſo where land comes to the crown, 
as forfeited by attainger of treaſon, all meſne tenures of 
common ; perſons are extinQ; but if the King grant it 
out, the former tenure ſhall be revived, for which a peti- 
tion of right lies, 2 Hale's Hift. P. C. 254. In treaſon, 
all lands of inheritance, whereof the offender was ſeiſed 
in his own right, were forfeited by the common law; and 
rights of entry, c. 2 Hawk, P. C. 448. And the in- 
heritance of things not lying in tenure, as of rent- charges, 
commons, Cc. ſhall be forfeited in 4igh treaſon : but no 


right of adien whatſoever to lands of inheritance is 


forfeited, either by the common or ſtatute law. bid. 


All lands, tenements, Ec. are forfeited in treaſan by 
fatt-26 H. 8. k. 13. And the King ſhall be adjudged in 
poſſeſſion of lands and goods forfeited for treaſaa on the 
attainder of the offender, without any office found, ſaving 
the right of others. 33 H. 8. c. 20. Lands and heredi- 
ments in fie. fanple and fee-tail, are forfeited in bigh 
treaſon > but lands in tail could not be forfeited only for 
the life of tenant in tail, till the * N H. 8. e. 13. 
by which ſtatute, they may be forfeited. Where tenant 
for life, &c. is attainted, the King ſhall have the profits 
of the lands during the life of ſuch tenant only. 2 Ius. 


37. W 

There, ſhall be no forfeiture of lands for treaſon of 
dead perſons, not attainted in their lives. Sat. 34 Ed. 
3. c. 12. 3 IAH. 12. Though the chief juſtice of B. 


K. as ſovereign coroner may view the body of a per- 


ſon killed in rebellion, and make a record thereof, 
whereby he. ſhall forfeic lands and goods. Hood's Inft. 
654. And a man may be attainted by act of parlia- 


ment, _ 

After the deceaſe of the Pretender, no attainder for 
treaſon in Scotland ſhall make any forfeiture, to diſinherit 
the heir, Cc. Stat. 7 Ann. c. 21. 


Upon eatlawry in treaſon or felony, the offender ſhall 


forfeit as much as if he had appeared, and judgment had 


been given againſt him ſo long as the outlawry is in force. 
3 NAH. 52, 212. 

For petit treaſon, murder, burglary, robbery, and all 
felonies for which the offenders thall ſuffer death, they 
ſhall forfeit all their lands in fze-fmple, goods and chat- 
tell. Co. Lit. 391. 1 Lill. Abr. 628. 

But Gawveliind land in Kent is not forfeited by com- 
mitting of felony; and by a felony only, intailed lands are 
10 forfeit. S. P. C. 3. 26. 

Land that one hath in truſt; or goods and chattels in 
right of another, or to another's uſe, Ic. will not be 
liable to forfeiture. Tho? leaſes for years, in a man's 
own, or his wife's right: eſtates in jointenancy, &c, 
and all ſtatutes, bonds, and debts due thereby, and 
upon contracts, Qc. ſhall be forfeited. Co. Lit. 42, 151. 
Staund. 188. 

A married man guilty of felony, forfeits his wife's 
term; and if a wife kill her huſband, the huſband's 
goods are forfeited. Jen. Cent. 65. In manſlaughter, 
the offender forfeits gosdt and chattels: and in chance- 

"medley and Je © defendendo, goods and chattels; but 
the offenders may have their pardon of courſe, Co. 
Lit. 319. 

Thoſe that are hanged by Martial Law in time of 
war, forfeit no lands. Co. Lit. 13. And for robbery or 
piracy, Cc. on the ſea, if tried in the Court of Admiralty 
by the Civil Lau, and not by jury, there is no forfeiture : 
but if a perſon be attainted before commiſſioners by virtue 
of the flat. 28 Hen. 8. c. 18. there works a forfeiture, 


1 Lil. Abr, 


2 _ 


25 
*S 


 * 
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* 


* 


The King mall haze, ggode of felons, "and year, dy 
and waſte in their lands, &c, which afterwards go to the 
Loyd of the manor of whom held. Magus Charta, c 22, 
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and 27 Ed. 2. c. 14. And the profits of lands whereof 


a perſon. attainted of felony is ſeiſed of an eſtate of in. 


heritance in right of his wife; or of an eſtate for life only 


1 For what crimes fach forfeitures are in fi tud, 1 blood 


in his own right, are forfeited to the King, and nothing 
is forfeited to the Lord. 3-Inft. 19. Fx. Af. 166. By 
the conviction of a felon, his goods and chattels are forfeit. 
ed; but by atlainder, his lands and tenements. Co. Lit. 
291, | | Mp 

Goods of perſons that fy for a felony, are forfeited to 
the Lord of the franchiſe, when the flight is found of 
record, 2 af. 281. A felo de ſe forfeits all his goods 
and chattels. 3 IH. 5 5. For miſprifien of treaſon the 
forfeiture is goods and chattels, and profits of lands dur. 
ing life. 3 ft. 392. In a premunire, Jands in fte. 
femple are forfeited, with goods and chattels, Co. Lit. 
129. For petit larceny the offender forfeits his goods. 
Co. Lit. 391. And for fanding mute where perſons are 
adjudged to penance, in caſes of felony, there is a for. 


feiture of gods and chatiels ; and ſo for challenging above 


35 jurors, c. 3 Inft, 227, 9 
It is clearly agreed, that by an attainder of treaſon or 


felony, the blood of the offender is ſo far ſtained and 


corrupted, that the party loſes all the nobility, or 
gentility he might have had before, and becomes 
ignoble. Co. Lit. 8, 41. 3 nfl. 211. Staundf. P. C. 
195. ; | 
Alfo it is clearly agreed, that he can neither inherit 
as heir to any anceſtor, nor have an heir. Co. Lit. $. a 
391. 3. 392. Staundf. P. C. 165. Bro, 'Nobility 21, 
Cro. 66. 4 | | . 
If a man be attainted, and after pardoned by charter, 
the children born before ſuch pardon ſhall not inherit; 
but if they fail, the children born after ſuch pardon may 
inherit him; for the pardon makes him capable of new 
relations as well as of new purchaſes, tho' all the old 
legal benefits and relations are loſt. Ney 170, Co, Lit. 


8. 4. 3Tift. 233. 


Before the ſtatute of 1 E. 6. cap. 12. the wife not only 
loſt her dower at Common law, but alſo her dower ad 
o/lium eccleſie, or ex aſfjenſu patris, or by ſpecial cuſtom 
(except that of gavelkind,) by the huſband's attainder of 
treaſon, or capital felony, whether committed before or 
after marriage. Co, Lit. 31. 5. 37. a. 41. 4. F. M. 
B. 150. Pert. ſe. 308, Bro. tit. Dower 82. Plow. 
261. | 
But the wife forfeited lands given jointly to her huſ- 
band and her, whether by way of frank-marriage or other- 
wiſe, but only for the year, day, and waſte, Co. Lit. 
37. 3 Inſt. 216. 

It is enacted by 1 E. 6. cap. 12. par. 17. That albeit 
any perſon ſhall be attainted of any treaſon or felony what- 
ſoe ver; yet notwithſtanding every womag, that ſhall for- 
tune to be the wife of the perſon ſo attainted, ſhall be en- 
dowable and enabled to demand, have, and enjoy her 
dower, in like manner and form as tho' her huſband had 
not been attainted, &c. But this is repealed as to treaſin 
by 5& 6. E. 6. cap. 11. par. 9. | 

If the huſband ſeiſed of lands in fee, makes a feoffment, 
and then commits treaſon, and is attainted of it, the wiſe 
ſhall not recover dower againſt the feoffee. Bendl. 506. 
Dyer 140. Co. Lit. 111. 4. $0 if the huſband is attainted 
of treaſon, and afterwards pardoned, yet the wife ſhall 
not recover dower ; but of lands purchaſed by the huſband 
after the pardon, the wife ſhall be endowed. 3 Leon. 3» 
Perk. feet. 391. ; 

If a huſband having levied a fine with proclamation, 
is erroneouſly attainted of treaſon, and the five years pals 
after his death, and then the outlawry is reverſed, the 
fine and nonclaim are no bar till five years are paſſe 
after the reverſal, becauſe the wife could not ſue for her 
dower while the attainder ſtood in force, neither coul 


| ſhe any way reverle it, 3 I. 216, Moor 639. ph. 


879. | 
After the making of the ſtatute 1 E. 6. cap. 12. it ſeems 
to have been doubted, whether the wife ſhould not loſe 


her dower in caſe of any new felony made by act of par- 
liament; 


a liament; therefore where ſeveral offences have been mad e 
- felony ſince, 


| dower. 2 New Abr. 584. See 12 Vin. Abr. tit, For- 
' friture.” And ſee Attainder, and 2 Hawk. tit. Treaſon, . 


Beſides theſe forfeitures for crimes attended with cor- 
ruption of blood, &c. there are forfeitures in leſſer of- 
fences. ' Drawing a weapon upon a judge, or /riking 
another in the King's Courts, incurs forfeiture of the pro- 
fits of lands for life, and of goods: and it is the ſame 
forfeiture for reſcuing a priſoner in, or before any of thoſe 
"courts committed by the juſtices. Cro. Zac. 367. 3 Int. 
141. If a woman after a rape, conſent to the raviſher, 
ſhe ſhall loſe her dower after the death of her huſband, 
fc. Stat. 6. R. 2. c. 6. And if any maiden or woman 
child above twelve, and under ſixteen years of age, ſhall 
agree to be taken away and deflowered, or contract with 
any man for marriage againſt the will and without the 
conſent of her father; or, if he be dead, her mother or 
guardian appointed by her father's will, ſhe ſhall forfzir 
her land of inheritance for her life, 4&5 P. & M. 
c. 8. 
 Artificers going out of the kingdom and teaching their 
trades to foreigners, are liable to forfzi their lands, Qc. 
by Stat. 5 Geo. 1. c. 27. Forfeitures likewiſe are incur- 
red by ſeveral penal ſtatutes. | 


II. As to the time to which forfeitures ſhall relate. 

The forfeiture in caſe of felony ſhall relate to the time 
mentioned in the indidment when the felony was com- 
mitted, as to the avoiding of eftates and charges after ; 
but for the meſne profits of the land, it ſhall relate only 
to the judgment, Co. Lit. 390. But it is otherwiſe, if 
he be attainted upon an appeal, by verdi or confalſion. 
Vide infra. So, if he be attainted by out/awury upon an 
 inditment. Co. Lit. 390. b. 13. a. R. 30 H. 6. 5.4. 
So, if a man be convi in a Prænunire. Dub. Cro. Car. 
173. Jon. 217. So, if a man be a fugitive beyond ſea, 
It relates to the time of his flight. R. Cro. Fac. 82. So, 
if a man be felo de ſe, the forfeiture relates to the fact. 
1 Lev, 8. And is veſted in the King before inquiſition 
found. R. 1 Lev. 8. R. Cro. Jac. 82. But the for- 
feiture of goods and chattels relates to the time of the con- 
viction. S. P. C. 192. a. Co. Lit. 391. So, upon pre- 
ſentment of the coroner, of a fugam fecit, the forfeiture 
relates to the day of the pre/entment. S. P. C. 192. 4. So, 
if it be found by verdict that he fled, to the time of the 
verdict. S. P. C. 192. a. To the time of the indictment, 
or acquittal, 5 Co. 109. 6. So the forfeiture, as to the 
meſne profits of lands, relates only to the convicbion. Co. 


Lit. 390. 6. So the forfeiture by outlawry upon an ap- 


peal; for the time of the offence is not mentioned in the 
count. Co. Lit. 390. b. 13. a. 


III. Fhen forfaitures may be ſeiſed. 

Goods or lands of one arreſted for felony, ſhall not be 
ſeized before he is convict or attaint of the felony ; on 
pain of Horftiting double value. 1 R. 3. c. 3. Goods 
of a felon, &c. cannot be ſeiſed before forfeited; though 
they may be inventoried, and a charge made thereof be- 
fore indictment. Wood's Inſt. 659. In treaſon or fe- 
lony, the delinquent may ſell his goods, be they chattels 
real, or perſonal, bona fide, before conviction, for his 
maintenance in priſon ; for the King hath no intereſt in 
the forfeiture till conviction, And where goods of a fe- 
lon are pawned before he is attainted, the King ſhall not 
have the forfeiture of the goods till the money is paid to 
him to whom they were pawned, 3 If. 17. 2 Nel/. 
Abr. 874, 875. | 

After conviction by judgment, or outlawry, for high 
treaſon, Wc, a commiſſion goes to perſons named by the 
King, or the Attorney General, to inquire, what lands 
and tenements the offender had at the-time of the trezſon 
committed, and the value; and that they ſeiſe them into 
the King's hands. And the inquiſition taken thereon 
ſhall be returned to the Court of Exchequer, and filed in 
the office of the King's remembranger. Lut. 997. So 
after conviction for felony, a ſcire facias ſhall go againſt 
the vill, or any other, who has the goods in his cuſtody. 
S. P. C. 194. But if any one has title to the goods or 
lands found by inquiſition to be the goods or lands of 
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care has been taken to provide for the wWife's 
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demur, 
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r e. 
the offender, he may make his claim, by. pleading his 


title. Zur. 998, To which the Attorney general ſhall 
raed ** * rr een 
r reply. Vide Com. Dig. tit, Ag rogative, (D. 
„ he ee Sx 

A copyholder ſurrendets to the uſe of his will, the 
deviſee is convifted of felony. and hanged before ad-. 
mittance, the lands are not forfeited to the Lord but 


| deſcend to the heir of the ſurrenderor. Wil/an par. 2. 


* 


. 13 f | | „ 6 n 
FLorfeiture differs from confiſcation, in that forfeiture is 


more general; whereas confiſcation is particularly applied 


to ſuch as are forfeit to the King's Exchequer, and con- 


fiſcate goods aae ſaid to be ſuch as no body doth claim. 
, / mu 
There is a full forfeiture, plena forisfafara, otherwiſe 
called plena ita, which is a forfeiture of life and mem- 
ber, and all that man hath. Leg. H. 1. c 88. And 
there is mention in ſome ſtatutes, of forfeiture at the- 
King's will, of body, lands, and goods, c. 4 Inf. 66. 
The King's will now means, according to ancient law, 
u/age and cuftom. ; 8 3 
See farther as to forfeiture, generally. Black. Com. 
1 V. 299. 2 V. 153, 267. And as to forfeitures for 


crimes. Id. 4. 370, 374, 416, 417. Forfeiture of 
Copybolds, Id. 2 V. 284. Of goods and chattels. 17. 
2 V. 420. 4. 379. Of lands. Ia. 27. 267. 4 
2 * 


374. | 

Fozfeiture of Marriage, ( Foris/afara maritagii, ) 
Was a writ which lay againſt him, who, holding by 
-knights-ſervice, and being under age, and anmarried, 
refuſed her whom the lord offered him without bis diſ- 
paragement, and married another, F. N. B. fol. 141. 
Rep. Orig. fol. 163. | | WM 

Fozfeited Eſtates, There are ſeveral ſtatutes a 

pointing commiſſioners of forfeited eftates, on rebellions in 
this kingdom and Ireland: by 11 & 12 . z. c. 3. all 


lands and tenements, &c. of perſons attainted or con- 


victed of treaſon or rebellion in Ireland, were veſted in 
ſeveral commiſſioners and truſtees for ſale thereof. The 
1 Geo. 1. c. 50. appointed commiſſioners, to inquire of 
forfeited eftates in England and Scotland, on the rebellion 
at Prefton, Ic. And the eſtates of perſons attainted of 
treaſon were veſled in his Majeſty for public uſes ; but 
afterwards in truſtees, to be ſold for the uſe of the pub- 
lic; and purchaſers to be Proteflants. See 1 Geo. 1. 
Co 58. 4 Geo. lo & 8. 5, 7&8 Gee 1« ; 5 Wan 2o 
„ | | 15 

Fozgavel, / Forgabulum) A ſmall reſerved rent in mo- 
ney, or quit-rent ;——/ta gued ego Henricus M. wel Hære- 
des mei nibil juris de tenemento, Sc. exceptis wi. denar. de 
Forgabulo annuatim percipiendis ad Paſcha pro omnibus ſer- 
vitiis. Ex Cartular. Abbat, de Rading, MS. f. 88. 

Fozge, /Forgia) A ſmith's Forge,«to melt and work 
iron. Henricus Rex conceſſifſe, c. et unam Forgiam 
Ferrariam ita liberam. Chart. Hen. 2. | 

Fozgery, (From the Fr. Forger, 1. e. accudere, fabri- 
care, to beat on an anvil, forge or form) Its ſignification 
in law 1s, where a perſon fraudulently makes and pub- 
liſhes falſe writings, to the prejudice- of another man's 
right; or it ſignifies the writ that lies againſt him who 
commits ſuch an offence, the penalty whereof is de- 
clared in the Stat. 5 Flix. c. 14. 

And forgery is either at Common law, or by ſtatute, 
puniſhable by inditment, information, c. But there 
can be no forgery where none can be prejudiced by it but 
the perſon doing it. 1 Salk. 375. 

Forgery by the Common law extends to falſe and fraudu- 
lent making or altering of a deed or writing, whether it 
be matter of record, or any other writing, deed, or will. 
3:1nft. 169. 1 Rol. Abr. 65. Not only where one makes 
a falſe ated ; but where a fraudulent alteration is made of 
a true deed, in a material part of it, as by making a leaſe 
of the manor of Dale, and it appears to be a leaſe of the 
manor of Sale, by changing the letter D. into an S. 
or by altering a bond, tc. for 5oo/. expreſſed in figures, 
to 5000 l. by adding a new cypher, theſe are forgery : ſoit 
1s, if a man finding another's name at the bottom of a 
letter, at a conſiderable diſtance from the other writing, 
cauſes the letter to be cut off, and a general releaſe to, be 
written above the name, e. | 

Alſe 


p | 8 15 — Ga 
| 4 — 1 1 — 
77 . Gt“. . 4a LBS Pro? T * — * 
0 A Fx 9 2 3 my 3% wiſh. 4 Cog" * 
2 Ag Top Mis. Sh LES s 8 — 
| Y A 7 *. 22 0 * 
. 5 4 8 * Tas * 12 2 * e 4 0 — 
? Ra, > ey he 


* 
* * 


2 "IE e T 96 
* oe $4 a+ $4 N 8 e s 75 
%% / WIIIY, 1-p 


6.3 "Wh 
7 p 
9 
3 , * 3 
enen en ' EN 
Es * LORE EY $44 <5 +5 - 
Sh A Wy 1 * Y , 
_ OF os 
*. 


V 


. 
% 2 SLES 
ones. 


, 
4» A 2 
n wy A Ge RET EO EEE IINR 


* 


. 


5 MY 
4" - fats, hs ee, 4 


tc ua N 1 T Si. - 


* pr} 3 9 
Yo 4 meg ny 2p 


tene, . 
| | x N 7 EY r 


oy 

EY ehe, 5 
£ WFP " b 
* IE Ta Af Wb 14 


Wig hs Hin 


a4 5 
ö 


Abs 3 * 


r 


0 % 
R 
ny 4 4 * + 1 
* i * 4 ba 
SG + mt * 


Alſo a writing may be ſaid to be forged, where one be · 


| Ing directed to draw up a will for a fick perſon, doth in- 


ſert ſome legacies therein falſly of his own head; though 
there be no Jorgery of the hand or ſeal; for the crime of 


forgery con ſiſts as well in endeavouring to give an appear- 


ance of truth to a meer falfity, as in counterfeiting a man's 
hand, Cc. 1 Hawk. P. C. 182, 183. 3 Inf. 170. But 
a perſon cannot regularly be guilty of forgery, by an act 
of omiſſion; as by omitting a legacy out of a will, We = 
he is directed to draw for another: though it hrs been 
held, that if the omiſſion of a bequeſt to one cauſe a ma- 
terial alteration in the limitation of an eſtate to another; 
as if the ceviſor directs a gift for life to one man, and the 
remainder to another in fee, and the writer omit the eſtate 
for life, ſo that te in remainder hath a preſent eſtate 
upon the death of the deviſor, not intended to paſs, this 
is forge y. Ney 118. Moer 760. Suppoſing it wilfully 
done, and not by a mere miſtake. 

If one write a will without any direction, and bring it 
to the teſtator, who is not of perfect memory, and he ſigns 
it, this doth rot amount to forgery. bid. If a feoft- 
ment be made of land, and livery and ſeiſin is not in- 
dorſed when the deed is delivered, and afterwards on ſel- 
ling the land for a valuable conſideration to another, li- 
very is indorſed upon the firſt deed; this hath been ad- 
judged forgery both in the feoffer and feoffee; becauſe it 
was done to deceive an honeſt purchaſer. Moor 665. 
And when a perſon knowingly falſifies the date of a 1 
cond conveyance, which he had no power to make. in 
order to deceive a purchaſer, c. he is ſaid to be guilty 
of forgery. 3 Inſt. 169. 1 Hawk. 182. 

It ſeems to be no way material, whether a forged in- 
ſtrument be made in ſuch manner, that if it were in 
truth ſuch as it is counterfeited for, it would be of va- 
lidity or not. 1 Sid. 142. The counterfeiting writings 
of an inferior nature, as letters and ſuch like, is not 
properly forgery; but the deceit is puniſhable, 1 Hawk. 
184. 

By fat. 1 H. 5. c. 3. a forger or publiſher of falſe 
deeds, was to pay damages, fine and ranſom, And by 
5 Elix. c. 14. If any perſon alone, or with others, ſhall 
falſly ferge or make, or cauſe to be forged and made, or 
aſſent to the forging of any deed or writing ſealed, court- 
roll or will in writing, to the intent that the freehold or 
inheritance of lands may be defeated or charged; or ſhall 
pronounce, publiſh, or ſhew forth in evidence any ſuch 
forged writing, as true, knowing of the forgery; and 
ſhail be convicted thereof upon an action founded on this 
ſtatute, or otherwiſe by bill, Sc, in the King's Bench or 
Exchequer, he ſhall pay double coſts and damages to the 
party grieved, and be ſer on the pillory, and have both 
his ears cot off, and his noftrils ſlit, and ſhall forfeit to 
the wn the iſſues and profits of bis lands and tenements 
during life, ſuffef perpetual impriſonment, &c, And 
if any one ſhall forge or falſly make any deed or writing, 
containing a leaſe for years of lands (not copyhold) or 
an annuity in fee, for life or years, or any obligation, 
acquittance, releaſe, or other diſcharge of any debt or 

rſonal demand, or publiſh or give in evidence the ſame 
knowingly ; he ſhall pay to the party injured double 
coſts and damages, and ſhall be likewiſe ſet on the 
pillory, and loſe one of his ears, and be impriſoned for 
a year. And if any perſon ſhall be guilty of a ſecond 
offence, it ſhall be adjudged felony, without benefit of 
clergy. a 

Where there is a penalty in an obligation, c. the 
party grieved by a forged releaſe thereof, ſhall recover 
double the penalty as damages, and not of the debt ap- 
pearirg in the condition. 3 E. 172. As to publiſhing 
a deed, knowing the ſame to be forged, it has been re- 
ſolved, that if a perſon is informed by another that a 
deed is forged, if he afterwards publiſhes it as true, he is 
within the danger of the ſtatute, Lid. 171. The King 
may pardon the corporal puniſhment of forgery which 
tends to common example; but the plaintiff cannot re- 
leaſe it : if the plaintiff releaſe or diſcharge the judgment 
or execution, c. it ſhall only diſcharge the coſts and 
damages; and the judges ſhall proceed to judgment upon 
the reſidue of che pains, and award execution upon the 
ſame. 5 Rep. 50. 5 Eliz. c. 12. 


| 
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A perſon convicted of forgery, and adjudged to the 
ler, c. whereby he becomes infamous, is not al- 
owed to be a witneſs; but it is a good exception to his 
evidence. Hawk. P. C. 432. Aud one convicted of 
this crime, may be challenged on a jury, ſo as to be in- 
capable to ſerve as a juror; and it hath been holden, 
that exceptions to perſons ſound guilty of perjury or 
forgery, as well as ee e are not ſalved by a 
pardon. 2 Haul. 417. The court of B. R. will not 
ordinarily, at the prayer of the dependant, grant a cer- 
tiorari for a removal of an indictment of forgery, Cc. 1 
vas; The : 

By a late act, forging or counterfeiting any deed, 
will, bond, bill of exchange, note or acquittance for 
monev, or any indorſement or aſſignment of a bill, Ge. 
with intent to defraud any perſon, or publiſhing fuch 
falſe deed, &c. to be true, knowingly, the offenders 
ſhall be guilty of felony, and ſuffer death as felons; but 
not to work corruption of blood, c. Stat. 2 Geo. 2. c. 
25. Vide 7 Geo. 2. c. 22. 

As to forging of Exchequerand Bank Bills, Lottery Ticks, 
Letters of Attorney to transfer ſtock, &c, But for the 
ſeveral ſpecies of this offence, See title Forgery under 
title Felonies in the table to the quarto edition of the 


Statutes, or the oftavo Izdex. And Black. Com. 4 V. 


245. 
Fozinſecus, Outward, or on the outſide. Nenne“ 
Glo. 
Forinſecum Manerium, The manor as to that part 
of it which lies without the town, and not included 
within the liberties of it. Summa reddituum affije- 
rum de Manerio Forinſeco Banbury, &c. Paroch, intiq, 
3 * 
” Forinſecum Servitium, The payment of extraordi. 
nary aid, oppoſed to intrinſecum ſervitium, which was the 


common and ordinary duties, within the Lord's ccurt. 


Kennet's Glofſ. See Foreign Service. | 

Fozisbannitus, Signifties baniſhed : Expul/us à Scotia 
Foriſbannitus ab Anglia, Sc. Mat, Pariſ. Ann. 1245. 

Fozisfamiliari, When a ſon accepts of his father's 
part of lands, in the life-time of the father, and is con- 
tented with it; he is ſaid to be forisfamiliari, and cannot 
claim any more. Blount, 

Fozland, ( Forlandum) Lands extending further or ly- 
ing before the reſt; alſo a promontory. Mon, Angl. Tom. 
2, fol. 332. | | 
Foꝛler⸗land, Was land in the biſhoprick of Hereford 
granted or leaſed dum epiſcopus in epiſcopatu fleterit, ſo as 
the ſucceſſor might have the ſame for his preſent revenue: 
this cuſtom has been long ſince diſuſed, and the land thus 
formerly granted is now let by leaſe as other lands, tho' 
it ſtill retains the name by which it was anciently known. 
Butterfield*s Surv. 56, 

Foun, Is required in law proceedings, otherwiſe the 
law would be no art; but it ought not to be uſed to en- 
ſnare or intrap. Hob. 232. Matters of form in pleas 
that go to the action, may be helped on a general de- 
murrer; as when a plea is only in abatement, 2 Ld. 
Raym. 1015. The formal part of the law or method of 
proceeding, cannot be altered but by parliament: for, 
if once thoſe outlets were demoliſhed, there would be an 
inl-t to all manner of innovation in the body of the law 
itſelf. Black. Com. 1 V. 142. | 

Fozma Pauperis, Is where any perſon has juſt cauſe 
of/ ſuit, and is ſo poor, that he cannot bear the uſual 
charges of ſuing at law, or in equity: in this cafe, upon 
his making oath that he is not worth 5 J. except the mat- 
ter in queſtion, his debts being paid, and bringing a cer- 
tificate from ſome barriſter, that he hath cauſe of ſult, 
the judge admits him to ſue i» forma pauperis, i. e. with- 
out paying any fees to counſellor, attorney or clerk: 
this had beginning from the far. 11 H. 7. c. 12. BY 
which it is enacted, that poor perſons having cauſe of 
action or ſuits, ſhall have original writs, counſel and at- 
tornies, aſſigned them gratis. 

On proceeding in Chancery, affidavit is firlt made that 
the plaintiff is not Worth 5 J. in lands, tenements, goods 
or chattels, his wearing apparel, and the matters of the 
ſuit excepted; and then a petition is drawn up and pre- 


ſented to the Lord Chancellor or Maſter of the Rolls, 
praying 


. plaintiff in forma pauperis be nonſuit ; he ſhall not pay 


. 


heir in tail. New Nat. Br. 476, 477. 


the anceſtor ; which may be brought without naming the 


praying to be admitted in forma pangerit, and to have 
8 2 He. aſſig ned 1 are neither to take fees, 
nor make any contract or agreement for recompenee, on 
pain of puniſhment ; and no counſellor or attorney af- 
ſigned ſhall refuſe to proceed, without ſhewing good 
cauſe to the Lord Chancellor, Ge. Prafs. Sol. 24. If 
it be made appeaf, that any pauper has fold or contracted 
ſor the benefit of his ſuit, while depending in court, ſuch 
cauſe ſhall be thenceforth wholly diſmiſſed. Panpers are 
not to be admitted to remove cauſes out of inferior:courts, 
1 Med. 268. If a cauſe goes againſt a pauper, or 2 


cofts to the defendant, but ſhall ſuffer ſuch puniſhment 
in his perſon as the court ſhall award. 23 H. 8. c. 15. 
1 Lil. Ar. 634. 2 Sid. 261. Paupers uſing delays, to 
vex their adverſaries; or being proved to be vexatious 
pe: ſons, and having many frivolous ſuits depending, will | 
be di/paupered by the court; for the Jaw doth not aſſiſt 
them to do injury to others. 1 Lil. 633. See Black, 


Com. 3 V. 400. Ml 

Fozmedon, (B/ eve de forma donationis) Is a wnit- 
that lieth for him who hath right to lands or tenements 
by virtue of any intail, growing from the ſtat. of Yom. 
2. c. 2. It is a grit of right for recovery of land; and 
is of three kinds, viz. in deſcender, remainder and re- 
gerter, 
Formedon in deſeender lieth where tenant in tail enfeoffs 
a ſtranger, or is difieiſed and dieth, the heir ſhall have 
this writ to recover the land, | - | 

For medon in remainder lies where one gives land in tail, 
and for default of iſſue the remainder to another in tail, 
tc. If the tenant in tail die without iſſue, and a ſtranger 
abates and enters into the land, he in remainder hall 


have this writ, 5 55 | 
Farmedon in the reverter lieth where land is intaiſed to 
certain perſons and their iſſue, with remainder over for 
want of iſſue, and on the remainders failing to revert to 
the donor and his heirs; now if tenant in tail dies with- 


out leaving any iſſue, and likewiſe he in remainder, then 


the donor or his heirs to whom ths reverſion comes, ſhall | 


have this writ for recovery of the eſtate, in caſe it be alien- 
ed, c, Reg. Orig. 238, 242. F. N. B. 111. 

Formedon in deſcender is the higheſt writ a tenant in tail 
can have: and where tenant in tail aliens, or is diſſeiſed 
of his eſtate, or if a recovery is had againſt him by de- 
fault, and he die, his heir ſhall have a formedor, it be- 
ing the only remedy the heir may have for the poſſeſſion 
of his anceſtor; but if he be ouſted of his own poſſeſſion, 
as if he be ſeiſed, and put out, he ſhall have his writ of 
affile. 

There is a writ of formedon in deſcender, where partition 
of lands held in tail, being made among parceners, &c, 
and one alieneth her part, ner heir ſhall have this writ; 
and by the death of one fitter without iſſue, the partition 
is made void, and the other ſhall have the whole land as 


Alſo there is a writ of formedon infimul tenuit, that lies 
for a coparcener againſt a ſtranger upon the poſſeſſion of 


other coparcener who hath her part in poſſeſſion. 1þi4. 
481, This writ may be likewiſe had by one heir in 
Gawvelkind, Ic. of lands intailed; and where the lands 
are held without partition, | . 

A demandant in a writ of formedon, ought to make his 
deſcent by all who held the eſtate; otherwiſe the-writ 
Will abate; and the demandant ſhould always be made 
couſin and heir, or ſon and heir to him who was laſt ſeiſed 
of the tail; but the ſureſt way is to make every. man 
named in the writ ſon and heir in the'writ; and it is not 
material whether they were ſeiſed or not, although they 
are named heir. | 


In a formedon in deſcender, the demandant is to ſet forth | 


his pedigree in the declaration: in. formedon in remainder, 
that the tenant in tail is dead without ilſue: but in a 
formedon in reverter the donor, Ec. need not ſhew the | 
pedigree of the iſſue, nor who was laſt ſeiſed, becauſe he 
is ſuppoſed to be a firanger to them. 2 Nelſ. Abr. 880. 
Where a fee-ſimple is demanded in a formedon in reverter, 
the taking of the profits ought to belalicdged in the do- 


7. c. 18. | , : 
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nor, and donee: if an eſtate tail is demanded, it mol be 4 


alledged in the donee only. 1 Lat. 96. 


: 


There are ſeveral pleas both in bar and ia abatement, * 


which the tenant may plead: to this action 3 ſuch as non- 
tenure, which is a plea in abatement, and by which the 
tenant ſhews, that he is not tenant of the freehold, or of 
ſome part thereof, at the time of the writ brought, or at 
any time ſince; which is called the pleading non-tenure 
generally. hal .. LR ogC? 
Special non-tenure is where the tenant ſhews what in- 
tereſt and eſtate he hath in the land demanded, as that 


he is tenant for years, in ward, by ſtatute-merchant, 
"elegit, or the like; and therefore the plea of ſpecial non- 


tenure. muſt always ſhew who is tenant. Booth 29, See 
1 Brownl, 153. 1 . Otto 

At Common law, non-tenure of -partel of an intire 
thing, as a manor, &c. abated the whole writ ; but now , 
by the 25 E. 3. cap. 16. it is enacted, ** That by the 
exception of non-tenure of parcel, no writ ſhall be abated, - 
but only for that parcel whereof the non-tenure was al- 
ledged. . Booth 29, 1 Mod. 181. | 

If the tenant pleads nox-renure of the whole, he need 
not ſhew who is tenant: but in a plea. of non-tenure of 
parcel, he muſt ſhew who is tenant, and this even before 
the ſtatute; for the Common law would not ſuffer a writ, 


good in part, to be wholly deſtroyed, except the tenant - 


thewed the demandant how he might have a better. 1 
Mod. 181. The tenant cannot, after a general impar- 
lance, plead non-tenure of part, though he may plead 
non-tenure of the whole. 3 Lev. 55. | 


The writ of formedon is now rarely brought and the try- 


ing titles by ejectione firme ſupplies it's place, in an eaſier 
manner. See Booth of real ations. And Black, Com. 
3 FV gr.... ry 

By Stat. 21 Fac. 1. c. 16. Formedons muſt be brought 
within twenty years after the cauſe of action accrued, 

Fo:mella, A certain weight of about ſeventy pounds, 
mentioned in the Starute of weights and meaſures. 51 : 
H. 3, | | 


. 


lord's common oven, or for a permiſſion to uſe their own; 
this was uſual in the northern parts of England. Flac, 
Parl. 18 Ed. 1. | 9p 

Foanication, ( Fornicatio, from the Fornices in Rome, 
where lewd women proſtituted themſelves for money) 
Is whoredom, or the act of incontinency in ſingle per- 
ſons; for if either party is married, it is adultery. The. 
Stat. 1 H. 7. 4. mentions this crime; which by an 
act made anno 1650. during the times of zſurpation, was 
puniſhed with three months impriſonment for the firſt of- 
fence; and the ſecond offence it is ſaid was made felony. 
Scobel's Collect. The ſpiritual court hath cogniſance of 
this offence : And formerly cour:s-leet had power to in- 
quire of and puniſh fornication. and adultery; in which 
courts the King had a fine afſeſſed on the offenders, as 
appears by the book of Dome/day, 2 Inſt. 488. Seg 
Black. Com. 4 V. 64. | "Þ 4 

Fozpiiſe, ( Forpri/am) An exception or reſervation, in 


which ſenſe it is uſed in the Stat. 14 Ed. 1. This word 


is frequently inſerted in leaſes and conveyances, wherein 
excepted and forpriſed is an uſual expreſſion. In anotber 
ſignification it is taken for any exaction; according to 
Thorn. anno 1285. | 

Fozles, (Catatude) Water-falls, ſo called in Veſt- 
moreland. Camb. Britan. 


Fozſpeaker, An attorney or advocate in a cauſe. 


. Blount, © : e 
Foztia, Power, dominion or juriſdiction: And we 

read of infortiare Placitum, by judges aſſembled. Leg. 

H. 1. e. 29. 29 2 | | 

often uſed by Litileton, to this purpoſe: If it be fo in a 

feoftment paſſing a new right, auch more is it for the re- 

ſlitution of an ancient right, c. Co. Lit. 253, 260. 


Foztilice and Foztility, { Forzelleſcum). Signifies a 


fortified place, bulwark or caſtle; as it is ſaid within the 
towns and fortilities of Berwick and Carliſſe, anno 11 H. 


J NG 


Foznagium, Furnagium, (Fr. Fournage) Sig niſies the 
fee taken by a lord of his tenant, bound to bake in the 


Foztiozi, à fortiori or multo fertiari, Is an argument 
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Jentabunt omnes fortunas, abJuratienes, c. 


5 1 - | * | | 
| F O U F R A 
32/88 Fontiet, /Fr.) A place or fort of fome ſtrength; or | Founder ot Metal, (From the Fr. Foundre, to melt 
47 5 rather a little fort. Old Nat. Br. 45. h or pour) Ihe that melts metal, and makes any thing of 
+5 . Foxts and Caſtles,” The Star. 13 Car. 2. c. 6. extends | jtrhy{pouring or caſting it into a mould... 17 K. 2. c. 1. 
F; 1 to forts and other places of ſtrength within the realm; Whence is Sell. founder, a fount of letten H 
1 the ſole prerogative wo of ereting, as manning, and | | Foutther, (Fr. Fourchir) Signißes à putting off, or 
x =: governing of yhich belongs to the King, in his capacity delaying of an action; and has been compared to. ftam. 
| j 6 of general of the kingdom. 2 1. 30. Black. Com. 1 | mering, by which the ſpeech is drawn, out to a more than 
+ F. 263. | ey bells * - rt ordinary length of time, as by fourcbing à ſuit, is pro. 
4s 5 Foztuna, Ts that which is called in our law * wh langed, which might be brought to a determination in a 
by trove, #. e. Theſa daceute fortuna invenire—[nquiren- | ſhorter ſpace: The device is commonly uſed when an 
3 dum oft per 12 Jurator, pro Rege, &c. quod fideliter pre+ action or ſuit is brought againſt two perſons, who bein 
2 * jointly concerned, are not tg anſwer till both parties ap. 


Foztune⸗tellers. Perfons pretending to tell fortunes, 
Cc. are to be puniſhed with a year's impriſonment, and 


ſtanding four times in the pillory. Stat. 9. Geo. 2. c. 5. 


Fortunlum, A tournament or fighting with ſpears; 
or an appeal to fortune therein. Mat. Pariſ. Aung 1241. 

Foꝛty⸗days⸗Couzt. The court of attachment or woed- 
mote, held before the verderors of the foreſt once in every 
forty days, to inquire concerning all offenders againſt 
vert and veniſon. Black. Com. 3 V. 71. See Foreſt. 

Foſſa, A ditch full of water; wherein women commit- 
ting felony were drowned : It has been likewiſe uſed for 
a grave, in ancient writings, See Furca. 

. Foſſatum, (Lat) Is a ditch, or place fenced round 
with a ditch or trench ; alſo it is taken for the obligations 
of citizens to repair the city ditches. Fofatura fignifies 
the ſame with fo/atum: And the work or ſervice done by 
tenants, Ic. tor repairing and maintenance of ditches is 
called fo//atorum operatio; and the contribution for it fo /- 
Jagium. Kennet's Gloſſ. | | 

Foſſe wap, (From ut, digged) Was anciently one 
of the four principal highways in Exgland, leading through 
the kingdom, which had its name from its being ſuppoſed 
to be dug and made paſſable by the Romans, and having 
a itch upon one fide. Cowvel | 

Foſterlean, /Sax.) Nuptial gift, which we call a join- 
ture or ſtipend for the maintenance of the wife.—Poftea 
ſciendum eft cui foſterlean pertineat, vadiet hoc brigdunia & 
Plegient amici ſui. 

Fother or Fodder, (From the Teuton. Fader) Is a 
weight of lead containing eight pigs, and every pig one 
and twenty ſtone and a half; ſo that it is about a tun or 
common'cart load: Among the plumbers in London it is 
nineteen hundred and a half; and at the mines it is two 
and twenty hundred weight and a half. Skene. 

Fobea, A place for burial of the dead. Statut. Ecel. 
Paulin. London. M3. 29. 7 

Foundation, The founding and building of a college 
or hoſpital is called foundatio, quaſi foundatio, or funda- 
ment i locatio. Co. lib. 10. The King only can found a 
college ; but there may be a college in reputation, founded 
by others. Dyer 267. If it cannot appear by inquifition, 
who it was that founded a church or college, it ſhall be 
intended it was the King ; who has power to found a new 


church, Ce. Moor 282. The King may found and erect 


_ ap 52/pital, and give a name to the houſe, upon the in- 
heritance of another, or licence another perſon to do it 


upon his own lands; and the words, ſundo, creo, &c. are 


not neceſſary in every foundation, either of a college or 
hoſpital made by the King; but it is ſufficient if there 
be words equivalent: The incorporation of a college or 
hoſpital is the very foundation; but he who endows it 
wich land is the founder; and to the erection of an hoſ- 
pital nothing more is requiſite but the incorporation and 
foundation. 10 Rep. Caſe of Sutton's Hoſp. 
Perſons ſeiſed of eſtates in fee-ſimple, may erect and 
found hoſpitals for the poor, by deed inrolled in Chan- 
cery, Cc. which ſhall be incorporated, and ſubject to 
ſuch viſitors as the founder ſhall appoint, &c. Stat. 39 
Elias. e. 
name of the founder is parcel of the corporation. 2 Ne//. 
886. Tnough the faundation of a thing may alter the 


law, as to that particular thing; yet it ſhall not work a 


general prejudice, 1 Lil. Abr. 634. By 7 & 8 WW. 3. 
c. 37. The crown may grant licence to alien in mortmain. 
By 9 Gee. 2. c. 36. Gifts in mortmain by will, &c. are 
reſtrained, but there are exceptions with reſpect to uni- 
wverfities and royal Colleges. See College. 1 Black. Com. 
1 . 480. a 


Where a corporation is named, it is ſaid the 


| pearz and is where. the appearance or in of one will 


excuſe the other's default, and they.agree between them. 
ſelves that one ſhall appear or be eſſoined one day, and 
for want of the other's appearing, have day over to make 
his appearance with the other party; and at that day 
allowed the other party doth appear, but he that ap. 
peared before doth not, in hopes to have another day by 
adjournment of the party who then made his appearance, 
Terms de Ley. 1 

This is called fourcher ; and in the ſtatute of Vs. t. 
c. 42. it is termed fourcher by efſoin; where are words to 
this effect, viz." coparceners, jointenants, fc, may not 
Fourch by efſoin, to eſſoin ſeverally ; but ſhall have only 
one eſſoin, as one ſole tenant. And anno 6 Ed. 1. c. 10. 
it is uſed in like manner: The defendants ſhall be put 
to anſwer without fourching, c. 23 Hen. 6. c. 2. 2 
Iaſt. 250. Fourcher in the Latin is written furcare; be- 
cauſe it is two- fold. | 

Fraition, The law makes no fraction of a day; if 
any offence be committed, in caſe of murder, fc, the 
year and day ſhall be computed from the beginning of 
the day on which the wound was given, &c, and not 
from the preciſe minute or hour. 2 Hawk, 163. See 
Co. Lit. 255. 0 

As to murder, this relates to the queſtion, whether the 
party died within a year and a day after the ſtroke, &. 
But as to an appeal of death, it may be ſued within a year 
and a day after the completion of the felony, by the death 
of the party. Stat. Glouc. 6 Ed. I. c. 9. Black, Com, 
4. 311. | | | 

An a& of record will not admit any diviſion of a day, 
bat is ſaid to be done the firſt inſtant of the day, 
Arg. and judgment accordingly. Paſcb. 23 Eliz, Mo. 
137. 
preſumption of law, when a thing is to be done 
upon one day, all that day is allowed to do it in, for the 
avoiding of fractions in time, which the law admits not 
of, but in caſe of neceſſity. Per Rol. Ch. J. Sti. 119, 
Trin. 24 Car. B. R. | 

Inſurance for H.'s life; H. died on the laſt day; per 
Holt Ch. J. the law makes no fraction in a day; yet, 
in this caſe, he dying after the commencement, and be- 
fore the end of the laſt day, the inſurer is liable, becauſe 
the inſurance is for a year, and the year is not complete 
till the day be over; yet, if 4. be born on the 3d day 
of September, and on the ſecond day of September, twenty- 
one years afterwards, he makes his will, this is a good 
will, for the law will make no fraction of a day, and by 
conſequence he was of age. 2 Salk. 625. Trix. 11 
M. z. B. R. at Guildhall, per Holt, Ch. J. in Sir Robert 
Howard's caſe. Op | 

Fraſtitium, Is made uſe of for arable land. —Pratun 
de Mura & tres Acr. terre de fractitio. Mon, Angl. Tom. 
2. $73. * 

Frafura navium, Wreck of ſhipping at ſea. | 

Frampole Fences, Are ſuch fences as the tenants in 
the manor of Writth in Eger, ſet up againſt the lord's 
demeſnes; and they are intitled to the wood growing on 
thoſe fences, and as many poles as they can reach from 
the top of the ditch with the helve of an axe, towards 
the reparation of their fences. It is thought the word 
frampole comes from the Sax. frempul, profitable ; or that 
it is a corruption of francpole, becauſe the poles are free 
for the tenants to take: But Chief Juſtice Brampron, whilſt 
he was ſteward of the court of the manor of Mritile, 
acknowledged that he could not find out the reaſon why 
thoſe /ences were called frampole; ſo that we are at a lols 


to know the truth of this name etymologically. 
9 Franchilanus, 
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- Franchilanus, (Ft. Franchi, i. e. free) freeman 
{8 me dediſſt, cum uillanis, & franchilat cum Tu- 
vuris eorum, c. Chart, H. 4. And we fin 


uſed for a fregman in Dome/day. | 5 
“ Franchile, ( 2 Is taken as a Wala or eempkion 
from ordinary juriſdiction ; as for a corporation to hold 
pleas to ſuch a value, &'c. And ſometimes it is an im- 
munity from tribute, when it is either perſonal or real, 
that is belonging to a perſon immediately; or by means 


Cromp. Juriſd. 141. - 
There is alſo a franchi/e/ 


of this or that place — he is a chief or member. 


5.7 which ſeems to be that 


where the King's writ runs not 21 H. 6. c. 4. But 


-anchi/e royal is ſaid by ſome authors to be where the 
Ling my to one and his heirs, that they ſhall be quit 
of toll, Ge. Brad, lib. 2. c. 5. 

A franchiſe in general is a royal privilege in the hands 
of a fubject; and may be veſted in bodies politic or cor. 
porate, either aggregate -or fole, or in many perſons 
that are not corporations, (as in borough towns, &c.) or 
in a fingle perſon. 5 Ee” 

Franchiſes arefof different kinds; ſuch as the princi- 
pality of Wales, Counties Palatine, Counties, Hundreds, 
Ports of the ſea, & c. Then there is a franchiſe or liberty 
of having a leet, manor or lordſbip, as well as a liberty to 
make N corporation, and to have cogniſance of pleas ; and 
| baliwic%s of liberties, the liberty of a foref, chaſe, We. 
Fairs ad markets, felons goods, goods of fugitives, out- 
laws. di \dands, treaſure trove, waifs, eftrays, wrecks, Oc. 
All thef come under franchiſes and liberties. F. N. B. 
230. 167 „ : 

All friinchiſes and liberties are derived from the crown,, 
and ſomt'are held by charter; but ſome lie in pre/crip- 
tion and zſage, without the help of any charter. Finch. 
164. And zſage may uphold franchiſes, which may be 
claimed by preſcription, without record either of creation, 
allowance or confirmation ; and wreck of the ſea, waifs, 
ſtrays, fairs and markets, and the like, are gained by 
ſage, and may become due without any matter of re- 
cord, 2 Inſt. 281. 9 Rep. 27. But goods of felons and 
outlaws, and ſuch like, grow due by charter, and cannot 
be claimed by uſage, c. Ibid. | 

It hath been adjudged, that grants of franchi/es, made 
before the time of memory, ought to have allowance 
within the time of memory, in the King's Bench, or be- 
fore the barons of the Exchequer, or by ſome confirmation 
on record; and it is ſaid they are not records pleadable, 


if they have not the aid of ſome matter of record within 
| chiſe. 2 Hawk. 284. A ſheriff upon a non omittas, or 


time of memory; and ſuch ancient grants, after ſuch 
allowance, ſhall be conſtrued as the law was when they 
were made, and not as it hath been ſince altered: But 
Franchiſes granted within time of memory are pleadable 
without any allowance or confirmation ; and if they have 
been allowed or confirmed as aforeſaid, the franchiſes 


may be claimed by force thereof, without ſhewing the 


charter. 9 Rep. 27, 28. 2 Inft. 281, 494. 

There have been formerly ſeveral ancieat prerogatives 
derived from the crown; beſides the franchi/es aforemen- 
tioned; as power to pardon felony, make juſtices of 
afliſe, and of the peace, &c, Though by the Stat. 
27 H. 8. c. 24. they were reſumed and reunited- to the 
crown; and the King cannot grant power to another 
to make ſtrangers born, denizens here, becauſe ſuch 
power is by law inſeparably annexed to his perſon. 7 
Rep. 25. "7 I 4 

By ſeveral ancient ſtatutes, the church ſhall have all her 
liberties and franchiſes inviolable : And the Lords Spiritual 
and temporal ſhall enjoy their liberties, Fc, and the King 
may not deprive them of any of them. 9 H. 3. c. 1. 14 
Ed. g. 2 H. 4. e. 1. | 
By the ſtature of Magna Charta, ꝙ H. 3. c. 37. The 
franchiſes and liberties of the city of London, and all other 
cities, towns, fe, are confirmed, All writs, proceſſes, 
Sc. in franchi/es,, are to be made in the King's name; 
and dee bailiffs, and other miniſters of liberties, 
ſhall attend the juſtices of aſſiſe, and make due execu- 
tion of proceſs, fc, 27 H. 8. c. 24. 

Some franchiſer, as York, Briſtol, Ie. have return of 
writs, to whom mandates are directed from the courts a- 
bove, to execute writs and proceſs: And a mayor or bat» 
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if of a town; way ba xs liberty ta lep ecurtb, and Hold, 


pleas in à certain place, according to the courſe of the 


Common law; and power to dia cauſes out of the King's 
courts, by an ele Jariſisian: But the caſes” here 
may be removed to the ſuperior .courts, Co. Lit. 114. 
%%» UY w-—Pw̃ů ꝶ .: 

Sheriffs of counties, within which 1s anſf/rnnrhi/e, the 
lord hereof is intitled to à return of writs,» thal}, on 
his requeſt, appoint! one or more deputies, to refide at 
ſonlly place near, there to receive a f 
name, and under his ſeal 80 iſſue warrants for their 
due execution; and the Lord Chancellor is to ſettle the 


charges to be paid any ſuch deputy, Cc. by 13 Geo, 2. 
a Co 18.. | ; iy „ q 


A franchiſe hath no relation to the county wherein it 
lies; as has been. gengrally held; for it is not neceſſary 
to ſet forth the county 'when any thing is ſhewed to 
be done within a liberty or franchiſe. Trin. 23 Car. 
B. R, 2 | ; * > | Wo 

If a franchi/e fails to adminiſter juſtice within the ſame, 
the franchiſe ſhafl not be allowed; but on any ſuch 
failure; the court of B, R, may compel the owners of 
the franchiſe, Sc. to do juſtice; for this court ought 
ws juſtice equally diſtributed to all perſons. 1 Lill. 
Abr. 635. 5 bbs , | | 
0 French may be forfeited and ſeiſed where they are 
abuſed, for miſ-uſer, or non-uſer; and when there are 
many points, a miſ. uſer of any one will make a forfeiture 
of the whole on a guo warranto brought. Nich. 65. 
And where franchiſes come to the crown again from 
whence derived, by forfeiture, &c. they are extinguiſhed ; 
bur in ſome caſes it is ſaid they are not. For contempt of 
the King's writ, in a county palatine, &c. the liberties 


may be ſeiſed, and the offenders fined; and the tem- 


* 


. 


| ſhall take from him his Franchiſe. 


poralities of a biſhop, have been adjudged to be ſeiſed 
until he ſatisfied the King for ſuch a contempt, on infor- 
mation exhibited, e. Cro. Car. 253. The biſhop of 
Durham pretending he had ſuch a franchi/e, that the 
King's writ was not to come there, and becauſe one 
brought it thither he impriſoned him; this being proved 
upon an information brought againſt him, it was adjudg- 
ed he ſhould pay a fine to the King, and loſe his liber- 
ties. 2 Shep. Abr. 250. 0 

Wherever the King is party to a ſuit, as in all in- 
formations and indictments, the proceſs ought to be 
executed by the ſheriff, and not the bailiff of any fran- 


_ chiſe, whether it have the clauſe an omittas, &c. or not; 


for the King's prerogative ſhall be preferred to any fran- 


on a capias utlagatun, or quo minus, may enter and make 
arreſts in a franchi/e, 1 Lill. 635. An arreſt by the 
ſheriff within a franch;i/e on a common writ, is ſaid to 
be good, tho? the officer be jubje& to an action at the 
ſoit of the lord of the franchiſe, &c. If a perſon claims 
franchiſes which he ought not to have, it is an uſurpa- 
tion upon the King; and not ſhewing his title, the King 
Poph. 180. 1 Bulſt. 
54. The King's Bench will not grant an information on 
private uſurpation of franchiſes, but the proper remedy is 
to apply to the Attorney General; 7. e. to Japon by 
quo warranto. 1bbotſon's caſe. Rep, Temp, Hardro. per 
Annaly 261. See Qu Warrants. s 85 

Francigenz, Was the general appellation of all fo- 
reigners, Vide Enxglecery. | 

Franclaine, Is uſed to denote a freeman or gentleman, 
in our ancient authors. Forteſcue. we 

Frank, A French gold coin, worth ahout a French 
ſhilting; but in computation was twenty /e, which is a 
livre, and ten pence in our-money, | | 


Frankalmoign, (Libera Elzemo/pna ) 1 4 tenure by 


ſpiritual ſervice, where an eccleſiaſtical corporation, ſole 


or aggregate, holdeth land to them and their ſucceſ- 
ſors, of ſome lord and his heirs in free and perpetual 
alms: And perpetual ſuppoſes it to be a fee-fimple; tho? 
it may paſs without the word. ſucceſſors; Litt; 133. 
Co. Lit. 94. A lay perſon cannot hold in free alms: 
And when a grant is in frantalmoign, no mention is to be 
made of all manner of ſervice; for it is free from any 
temporal fervice, and is of the higheſt nature, becauſe it 
is a tenure by ſpiritual ſervice, Lit. 137. None can 
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. Hold in franka/moiyn, but by bes, or by force 


of ſome grant made before the ſtatutes of Merimain, 7 
Ed. 1. c. 36, and 18 L. 1. c. 1, fo that the tenus 
cannot at this day be created, to hold of a founder and 
his heirs in free alms: But the King is not reſtraĩned by 
the ſtatutes 3 nor Ajubjeſt licenſed or diſpenſed with by 
the King, tobmake ſuch a grant, &c. Co. Lit. 98, 99. 
And if an ecclefiaſtical perſon holds lands by feajty and 
certain rent, the lord may at this time confirm his eſtate, 
to hold him and his ſucceſſors in frantalmoign ; { the 
former ſervices ate extind, and nothing is reſerved but 
that he ſhould hold of him, Which he did before; where- 


by this change and alteration is not within the Srat. 18 


Ed. 1. of quia emptores terrarum, Litt. 540. Co. Lit. 


= in fraxka/mzign is incident to the inheritable 
blood of the donor or founder; except in caſe of the King, 
who may grant this tenure to hold of him and bis ſucceſ- 
ſors. Lit. 135. And the reaſon why a grant in frax4al!- 
moign, ſince the Stat. 18 Ed. 1. guia'emptores is void, ex- 
cept in the cafe of the King, c. is becauſe none can 
hold land by this tenure, but of the donor; whereas the 
ſtatute. injoins, that it be held of the Chief Lord, by the 
ſame ſervice by which the feoffor held it; though the 
King may grant away any eſtate, and reſerve the tenure 
to himſelf. Co. Lit. 99, 223. 

If any perſon that holds lands or tenements in frankal- 
moign, make any failure in doing ſuch divine ſervice as 
they ought, the lord may make complaint of it to the 
ordinary or viſitor; which is the King, if he be founder ; 
or a ſubje& where he was appointed viſitor upon the 
foundation; and the ordinary, &c. may puniſh the 
negligence, according to the eccleſiaſtical laws. Liit. 
136. Co. Lit. 96, Alſo for negle& in performing di- 
vine ſervice in certain, the lord may diſtrain: But frankal- 
moign is ſaid to be held by ſervice uncertain ; and where 
the tenure is tied to certain ſervices, as to read prayers 
every Friday, &c. this is not frankalmoign, but tenure by 
di vine ſervice; it is lands given in alms, but not in 
free alms. Britton, c. 66. The tenure by franka/moign 
is an ancient tenure, chiefly to be met with in grants to 
religious houſes, biſhops, deans, colleges, Sc. and is 
become out of uſe. 

Franb-Chaſe, Is a liberty of free chaſe; by which 
all perſons that have lands within the compaſs thereof, 
are prohibited to cut down any wood, Sc. without the 
view of the foreſter, though jt be in their own demeſnes. 
Cromp. Juriſ. 187. 

Franked-Letters, See the Stat. 4. Geo. 3. c. 24. 
Previous to that ſtatute, the annual amourt of franked 
letters gradually increaſed from 23, 600 l. in the year 1715 


to 170, 700 l. in the year 1763. Com. Journ. 28 Mar. 
came bound one for another, to ſee each man of their 


1764. Black. Com. 1 J. 322. | 


Frank-Fee, Is where freehold lands are held exempted | 
from all ſervices, but not from homage. In the regiſſer of 


writs, we find that is frank-free, which a man holds at 
the Common law, to him and his heirs; and not by ſuch 
ſervice, as is required in ancient demeſne, according to 
the cuſtom of the manor: And that the lands in the hand 


of King Edward the Con/effor, at the making of the book 


of Domtſaay, were ancient demeſne, and all the. reit 
frank-fee; wherewith Fiizberbert agrees. Reg. Orig. 12. 
F. N. B. 161. | And the author of the Terms of the Law 
defines a frei- ſee to be a tenure pleadable at the Com- 
mon law; and not in ancient demeſue. Feudum Fran- 
cum eff, pro quo nullum fervitiam pra ſtatur dami no. 
Fachineus, lib. 7 39 

Frank ⸗ Ferm, Was when lands or tenements were 
changed in the nature of the fee by feoffment, &c. out of 
knight ſervice; for certain yearly ſervices. Brition, c. 66. 
See Fee farm. 12 | 

Frank Law, Libera Lex) Is applied to the benefit of 
the free and Common law of the land. You may find 
what it is by the contrary, from Crompton in his Juſtice of 
Peace; where he ſays, he that for any offence loſeth 
his frank-laxw, falls into theſe miſchiefs, viz. He may 
never be impanneiled upon any Jury or aſſiſe; or be 
permitted to give any teſtimony : If he hath any thing 
to do 1n the King's courts, he muſt not attend them in 


perſon, bat appoint his attorney therein for him: And his 
| * | 
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lands ſhall he eſtreated, and his body committed to priſon, 
0 * Creyyp: Furiſd. 156. Lib, Aſs 59. See Con. 
N Fran- agatriage » (Liberum Maritagium) Is where 
| eiled of land in ſee · ſimple, gives it ta another with 

his daughter, ſiſter, c. in marriage; to hold to them 
and their heirs: And it is a tenure in ſpecial tail, growing 
from theſe words in the gift, i. e. Sciant, & c. ne A. B 
dedifſſe & conceſſiſſe, Je. T. B. flio meo & Anne #xori 
#jus, lic, Ce. in liberum maritagium wnum' uu. 
ts „ in. 17. 0 par. 1. lib. 2. [e8, 303, 
The effect of which words is, That they ſhall have the 
land ro them and the heirs of their badies; and ſhall do 
no ſervices to the donor, except airy, until the fourth; 
degree. Glanvil, lib. 7. c. 18, And Fra gives this 
reaſon Why the heirs do no ſervice until the fourth degree; 
Ne donatores wel corum heredes per homagii recettionem a 
- reverfione repellantur. And why in the fourth deſcent and 
downward, they ſhall db ſervices to the donor; guia in 
quarto gradu vebementer praſumitur, quod terra eg pro de- 
Jetu bæredum donatorum reverſura. Flea, lib. 3, c. 11. 
All this appears in Bra&en, lib. 2. c. 7. where it is (aig 
that lands in .ſrank-marriage are guieta et libera ab ana ; 
ſeculari ſervitio, etc. uſque ad tertium hearedem, et uſque 
ad quarium gradum. > as, * | 
Alſo Bracton divides marriage into /iBerum maritagium 
and maritagium ſervitio obligaium ; which laſt was where 
lands were given in marriage, with a reſervation of the 
ſervices to the donor, which the donee and his heirs were 
bound to perſorm for ever; but neither he, or the next 
two heirs, were obliged to do homage, which was to be 
done when it came to the fourth degree, and then, and 
not before, were required to be performed both ſervices 
and homage. Brag. lib. 2, Lands given by one man to 
another with a wife in frani-marriage, amounts by im- 
plication to a gift in tail; which in this caſe may be 
created without the words heirs or body. Lite. 17. Wed's 
Inſt. 120. A gift in frank-marriage might be made as 
well after as 'before marriage: And ſuch a pift was a 
ſee-fimple before the ſtatute of Veſim. 2. but ſince, it is 
uſually a fee-tail: Theſe gifts were common in ſormer 
times, whereon queſtions in law did ariſe ; but are now 

diſuſed. _ 2 Nel/. Ar. 888. 

Frank-plevgec, / Franci plegium, f:om the French Franc, 

i. e. Liber, and pledge, fidejuſſor) Signifies a fledge or 
ſurety for the behaviour of freemen ; ic being the ancient 
cuſtom of this kingdom, borrowed from the Lombard, 
that for the preſervation of the public peace, every free- 
born man at the age of fourteen, (religious perſons, clerks, 
etc, excepted) ſhould give ſecurity for his truth towards 
the King and his ſubjects, or be committed to priſon; 
whereupon a certain number of neighbours, uſually be- 


pledge forth-coming at all times, or to anſwer the tran 
greſſion done by any gone away: And whenever any one 
offended, it was forthwith -inquired in what pledge be 
was, and then thoſe of that p/ezge either produced the of- 
fender within one arid thirty days, or ſatisfied for his of- 
fence. This was called frank-pledge; and this cuſtom was 
ſo kept, that the ſheriffs at every county-court, did from 
time to time take the oaths of young perſons as they 
grew to fourteen years of age, and ſee that they were 
ſettled in one dicennary or other; whereby this branch 
of theaſheriff's authority was called wi/us- franci plegi!, 
or view of frank-pledge, Ar this day no man ordinarily 
giveth other ſecurity for the keeping of the peace, than 
his own oath; ſo that none anſweretn for the tranſgreſſion 
of another, but every perſon ſor bimſelf. 4 Inf. 78. 
Living under frank-pledge has been termed living under 
law, etc. See the ſtatute of vie of frank-pledge, 18 
Ed. 2. And court-leet, decennier, deciner, etc. and Blacks 
Com. 1 V 113. 4. 249, 270. . 
Frank⸗Tenement, A poſſeſſion of Freehold lands and 
tenements. See Freehold. N 
Fraſſetum, A corruption of fraxinetum, is taken 
for a wood or woody ground, wheie aſhes grow. Co. 
Lit. 4. en * A 
| Frateria, A fraternity, brotherhood or ſociety of re- 
ligious perſons, who were bound to pray for the g 
health and life, etc. of their living brethren, and the 


ſouls 


. 
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ſouls of thoſe that were dead: in the ſtatutes of the ca- 


thedral church of St. Paul in London, collected by Nalſbß 


Baliocl. Dean, 1295, there is one chapter de frateria 


bemeficioruns ecchfie F. Pauli, & 


, — 4 e or m ſte 1 : 6 * . . * 
Fraternivies, Of places in reſpest to g tene or . ed ty ee zu t, GE ee 6a af 


Frater nutricius, Uſed in ancient deeds for a baſtard Chancery, and a -perpetoal injunction granted for this 


Vie Corporation. 


rother. Malmſb. HK B21 5 _ 
b Fratres conjurati, Are ſworn brothers or companions; 


the King againſt his enemies. Howeden, p. 445. Leg. 


W: 1 mn Procipimus ut omnes liberi homines fint fra 4 
7 um noſtrum 


tres conjurati ad monarchiam nofiram ad regnum noft1 
contra inimicos pro poſſe ſuo defendendum. Leg. . | 10 
* fratres pyes, Were certain friars, wearing black aud 
white garments; of whom mention is made by Wal/ing- 

„ N. 124.5 | 7 ooh” Bone | 
erte Is a younger brother's inheritance; and 


whatever the ſons or brothers poſſeſs of the eſtate of the 


. 2 . . . do 
father, they enjoy it rationi fratriagii, and are to de 
— ny elder brother for it, who is bound to do 
homage: for the whole to the ſuperior lord, Brat. lib, 
2. Ce 35 : 4 ; ; 


Fraud, (Frans) Is deceit in grants and conveyances | 


of lands; and © bargains and ſales of goods, Fe. to the 
damage 'of another perſon. N. B. 98. Under this 
head may be conſidered, | 1 1 | 


I. What acts are fraudulent at Common law, and in 
equity. 
II. . hat acts are fraudulent by flatute. 


I. What as are fraudulent at Common law, and in 
equity. 5 | l ne 
Te 1 laid down as a general rule, that without 
the expreſs proviſion of any act of parliament, all de- 
ceitful practices in defrauding or endeavouring to defraud 
another of his known right, by means of ſome artful 
device, contrary to the plain rules of common honeſty, 


5 10 0 


are condemned by the Common law, and puniſhable ac- 


cording to the heinouſneſs of the offence, Co. Lit. 3. 6. 
Dyer 295. Sch as cauſing an illiterate perſon to execute 
a deed to his prejudice, ' by reading of it over to him in 
words different from thoſe in which it was written, &c, 
1 Sid. 312, 431. 5 3 | 

Alſo it is a rule, that a wrongful manner of executing 
a thing ſhall avoid a matter that might have'been exe- 
cuted lawfully, Co. Lit. 35. 41 . 28. 44 Af. 29. 
1 Rol. Abr. 420, 549. Co. Lit. 357. Popb. 64, 10d. 

As to frauds in contracts and dealings, the Common 
law ſubjects the wrong-doer, in ſeveral inſtances, to an 
action on the caſe; as a perſon having the poſſeſſion of 
goods ſells them to another, affirming them to be his 
own, when in truth they are not, an action on the 
caſe lies. 1 Rol. Abr. go. Cro. Jac. 474. But if A. 
poſſeſſed of term for years, offers to ſell it to B. and ſays, 
that a ſtranger would have given him twenty pounds for 
this term, by which means B. buys it, tho? in truth 4. 
was never offered twenty pounds, no action on the caſe 
lies, tho? B. is hereby deceived in the value. 1 Rel. Abr. 
91, 101. 1 Sid. 146. Telv. 20. S. P. | 

Contra, if on a treaty for the purchaſe of a houſe, the 
defendant affirms the rent to be more than it is, whereby 
the plaintiff is induced to give more than the houſe is 
worth, 1 Salk. 211. 1 Lev. 102. 1 Sid, 145. 1 Keb. 
510, 518, 522. S. P. adjudged. And. ſee Kel. 24, 81. 
1 Show. 50, 1. | | | 

All frauds and deceits, for which there is no remedy by 
the ordinary courſe of law, are properly cogniſable in 
equity; and it is admitted, that matters of fraud were 
one of the chief branches to which the juriſdiction of 
Chancery was originally confined... 4 I. 84. It would 
be endleſs to enumerate the ſeveral caſes, wherein relief 
has been given againſt frauds : but the following inſtances 
are too material to be omitted. wi | 

A. being tenant in tail, remainder to his brother B. in 
tail, A. not knowing of the intail, makes a ſettlement 
on his wife for life for her jointure, without levying a 
fine, or ſuffering a recovery, which B. who knew of the 


0 
% 


N mA 


intail ingroſſes, but does not mention any'thi ofthe 


intail, becauſe, av: he: confeſſed, in his 'abſwery/if he had 


» 
* 


ſpoke ahy. thin g:0f zit, his brother, by # recovery, 7 miglit 5 
haye cut off the remainder, and barred him; and althe 
after A. 's death, B. recovered in t jectment againſt; the 


fraud in B. in concealing the intail, which if it had been 
diſcloſed; the ſettlement might have 


So where à mother being abſolute owner of a term, the 


ſame being limited to her in tail, is preſent at a treatyc 


for her ſon's marriage, and hears her ton declare, that the 


term was to come to him at his mother's death and is; a”? 


witneſt to the deed, whereby the reverſion of the term is 
ſettled on the iſſue of the marriage after the mother 
death, and ſhe was compelled in eqdity co make good the 
ſettlement. 2 Fern. 150.9 inne £587 N lig ena 
If A. has à prior incumbrance on an eſtate, and is a 
witneſs. to a ſubſequent mortgage, but does not diſeloſes 
his on incumbrance; this is ſuch a rau in him, for 
which his incumbrance ſhall be poſtponed- 2 Veri. 15 1. 5 
Clare and Earl of Bedford, cited to have been decreed; - 
And ſee 2 Vern. 554, 16bujon'v. Rboꝶm. 
So if 4. 1 on a leaſehold eſtate, lends 
the mortgage deed to the mortgagor, with an intent to 
borrow more money; that is ſuch à fraud in the mort 
gagee, for Which his mortgage ſnall be poſtponed” to che 
ſubſequent incumbrance. 2 Peru, 726. Peter and Rufel.." 
Al EN S e hide videuſer 
It a copyholder, * his will intendin to give the 
greateſt; part of his eſtate to his godſon, 14 the other 


part to his wife, is perſuaded by the! wife to nominate her 


to the whole, on à promiſe that ſhe would give the 
godſon the part deſigned for him; it will be deecreed: 
againſt the wife on the point of fraud, though there was" 8 
no nemorandum thereof in writing purſuant to the ſtatute 
of frauds aud perjuries. Precad. Cauc. 3. Devoniſb and 
Baines, And fee ſimilar caſe as to father, elder ſon; aud 
younger children, Preced. Chanc. 4. Chamberlain's'caſe;”'' 

So where the defendant, on a treaty of marriage for- 
his daughter with the plaintiff, ſigned 4 writing com 


priſing the terms of the agreement, and aſterward de- 


ſigning to elude the force thereof, and get looſe from his: 
agreement, ordered his daughter to put on a good humour; - 
and get the plaintiff to deliver up that writing, and then 
marry him, which ſhe accordingly did, and the defen<' 
dant ſtood by at the corner of à ſtreet to ſee them go 


by to be married; and the plaintiff was relieved on the 


point of fraud. Abr. Ez. 20.  Halpeny and Mallet. 2 
Vern. 373. S. C. 797 aaf 119972 , , £450 
If a ſecurity be obtained from 3 perſon by fraud and 
practice, upon a pretenee of à demand that is fiftitious; 
it will be relieved againſt in * 2 Fern, 123. And 
vide 2 Fern. 632. Greis v. Wood, . 
There are likewiſe ſeveral itiſtances, where à parol 
agreement intended to be reduced into writing, but pre- 
vented by fraud, has been decreed in equity, notwiths 
ſtanding the ſtatute of frauds and perjuries; #83" whore 
upon a marriage treaty, inſtructions were'given''by the 
huſband to draw a ſettlement, which he privately coun- 
termanded, and afterwards drew in the woman by per- 
ſuaſions and aſſurances of ſuch ſettlement to matry him; 
and it was decreed, that he ſhould make good the few 
tlement. Ar. Eg. 19. and ſee tit. Agreement. 
So where a parol agreement was concerning the lend- 
ing of money on a mortgage, and the covenants: pro- 
poſed were an abſolute deed from the mortgagor, and a 
deed of defeaſance from the mortgager, and after the 
mortgageee had got the deed of conveyance, he refuſed to 
execute the defeaſance; and it was decreed againſt him 
on the point of fraud. Abr. Eg. 20. Ste ion on the 
Caſe, Deceit. : EL Hr Funny {G4 gw 34-100 
— II. 4s to frauds by flatute. h 0, 
Fraudulent aſſurances of lands or goods to deceive cre- 
ditors, ſhall be void; and the creditors ſhall have execy- 
tion thereof,” 50 E. 3. c. 6. By the Scar: 13 Flix. k. 3. 
All fraudulent conveyances made of lands, goods or chat- 
Th | tels, 


it have been made good byw 
erde ho were ſworn to defend | a recovery. Preced. C hauc. 35 Nav v. Potts.” 2 Hirn, 
ſometimes thoie were ſo called Who were ra 6 ; 239. §. C. and affirmed in the Houſe of Lords. Sei 
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infant ptomiſed, on his marriage, to ſettle his eſlate * A 
he came of age, upon himſelf and his iſſue;. and this was 
held a ſufficient conſideration, though an infant by law + 


* . 
* K 5 4 a. 
1 : 


tels, to ſet aide or avoid debts, 3 to creditors, hall be 
void; and by 27 Lis. c. 4. Conveyances and afſurances 


of land made to defraud purchaſers, az to ſuch puzchaſers | | 

they are declared void-: and perſons juſtifying or putting: | 1s not compellable to fulfil. ſuch promiſe,” 2 Lev. 147, 
ſuch grants, etc. in uſe as good, and bona fide made, | A perſon, in conſideration that his ſon is to marry (he 
Mall ferteit a year's value of the lands, and the whole | daughter of 4, B. covenants to Rand ſeiſed of lands to 


the uſe of his ſon for life 3 and after to other ſons in re. 
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value of goods and chattels, and be alſo impriſoned: 
where lands are conveyed with clauſe of revocation, etc. 
and afterwards fold for valuable conſideration, the firſt 
conveyance ſhall be void againſt the purchaſer ; but this 
is not to extend to mortgages made bona fide. . 

If a man ſeiſed of land in fee, make a feoffment of it 
to divers uſes, with remainders over, etc. and with power 
of revocation by writing under hand and ſeal; here if he 
for conſideration doth enter into a recoguiſance, the 
land ſhall be charged with the ſame: ſo if A. reſerves 
to himſelf power to revoke by the aſſent of B. and then 
bargains to another. Bridg. 22. Lane 22. And where 
one hath made an eſtate with the power of revocation ; 
and after with intent to deceive a purchaſer he makes a 
feoffment, etc. to a ſtranger to extinguiſs the pocuer, and 
then ſells the land for a valuable conſideration; in this 
caſe both the conveyances ſhall be fraudulent as to the pur- 
chaſer. 2 Rep. 83. 

The ftatute of fraud, 29 Car. 2. c. 3. requires that 
contracts and agreements, leaſes and deviſes of lands, etc. 
ſhall be put in writing. And deviſes of lands, rents. 
etc. are deemed fraudulent and void, againſt creditors 
upon bonds, or other ſpecialties. 3 and 4 W. and M. 
e. 14. Alſo judgments againſt purchaſers of lands for a 
waluable conſideration, ſhal! be deemed judgments only 
from the ſigning, etc. 29 Car. 2. c. 3. The Stat. 13 


Elia. c. 5. makes a fraudulent deed or grant of goods, 


etc. void againſt creditors, but not agaioſt the party 
himſelf, his executors or adminiſtrators, for againſt them 
it remains good: and a conveyance, if made of lands by 
fraud, is not void by the ſtatute againſt all perſons ; but 
only againſt thoſe who afterwards come to the land upon 
valuable conſideration, Cro. Eliz. 445. Cro. Jac. 271. 

Grants and conveyances are to be on good confidera- 
tion, and boxa fide, or they will be fraudulent; and a 
grant be fide is made without any truſt, exc. A grant 
upon good conſideration, except it be alſo Bon fide, is 
not within the proviſo of the act 13 Elix. c. 5. 3 Rep. 
81. A valuable confideration is money, marriage, etc. 
and not natural affection, ere. A man made a leaſe for 
twenty-one years, in truſt for his daughter till marriage; 
and if ſhe married with his conſent, then to her during 
the term; this, till marriage, has been held fraudulent as 
to a purchaſer : but after marriage it is good, becauſe 
marriage is an advancement to the daughter, and taking 
effect made it upon valuable conſideration, which a mar- 
riage is always taken to be, and the huſband was drawn 
in by this conveyance to marry her. 1 Sid. 133. 

It has been adjudged, that if a father makes a feoff- 
ment to another, for the advancement of daughters, or 
his younger ſons, or for payment of his debts; and after- 
wards infeoffs his eldeſt ſon or heir, that is not fraud or 
colluſion within the ſtatute, for he is bound in law to 
make proviſion for his children: but where there is a 
randfather, father, and two ſons, and the grandfather 
living the father) conveys his land to either of the ſons, 
this is out of the Stat. 32 H. 8. c. 1. becauſe it is not a 
common thing ſo to do, and the father ought to have the 
immediate care of his children; though if he is dead, 
then it belongeth to the grandfather. 6 Rep. 76. If a 
man levy a fine to the uſe of himſelf for life, remainder 
to his ſon in tail, and after ſells the fee-fimple to another, 
| he as a purchaſer ſhall avoid this conveyance upon the 
Stat. 27 Elix. c. 4. becauſe it was woluntary, and there- 
fore fraudulent ; ſo it had been if he had ſettled the re- 
mainder on his wife, unleſs there had been a conſidera- 
tion on precedent marriage. Sid. 133. 3 Salk, 174. 

But it was ruled by Hale Chief Juſtice, that a deed may 
be voluntary, and not fraudulent; as where a father ha- 
ving an extravagant ſon, ſettles his land ſo that he may 
not ſpend - ally this is good, if there is no conſideration 
of money. 1 Med. 119. Although every voluntary con- 
veyance is prima facie deemed fraudulent againſt pur- 
chaſers, yet ſome circumſtances may alter the caſe: an 


verſion or remainder: the vſes thus limited in remainder, 
ſhall be fraudulent as to any purchaſer of the land, tho? 
the. firſt be upon good conſideration. And although the 
conſideration of marrriage is good; if there be a power to 
revoke annexed to the deed, it will be void as to pur 
chaſers. Lane 22. Gee e 

If a man after marriage, make a voluntary conveyance 
of land for a jointure, or maintenance of his wife, and 
aftegwards ſell the land for money, to one that hath no 
notice of it; in this caſe the conveyance, made to the uſe 
of the wife, ſhall be ſaid to be fraudulent: and yet if a 
perſon upon a marriage, before the marriage, and in 
conſideration thereof, or after marriage, in-conſideration 
of a, portion given or money paid, convey his land to 
the uſe of his wife, etc. it will not be a Haudulext deed. 
Cro. Jac. 158. A feme covert joins with her huſband in 
the alienation of her jointure, and hath a newdeed of ſettle. 
ment of other lands dated the ſame day in lieu thereof, 
without articles or agreement precedent to this ſecond 
ſettlement; this is not fraudulent againſt @ purchaſer, 
though the lands in the new ſettlement are more in value 
than thoſe in the firſt; for the old ſettlement being de- 
ſtroyed, and a new one made on the ſame day, it ſhall be 
preſumed that there was an agreement for it. 2 Lew. 70, 71. 

The huſband who married a wife an ipheritrix, pro- 
miſed, that if ſhe would join with him in a ſale of her 
land, and let him have the money to pay his debts, that 
he would leave her 4oo/. at his death; about fix months 
after the lands were ſold, he gave bond to a ſtranger to 
leave his wife the 400 J. And it was adjudged, that this 
was not fraudulent guoad creditors, but good againſt them. 
2 Lev. 148. A perſon makes a voluntary conveyance, 
and then mortgages the ſame land, and the firſt deed is 
upon a trial found fraudulent; then he to whom the deed 
was made exhibited his bill in equity to redeem the mort - 
gage; and it was held, that though the firſt deed was 

fraudulent quoad the mortgage money, yet it was good to 
paſs the equity of redemption. Chanc. Rep. 59. 

Where a leaſe is made with a prowi/o that if the 
leſſor pays 107. the leaſe ſhall be void; becaule 103. 
is not the value of the leaſe and land, but only li- 
mited as a power of revocation, it is fraudulent as to a 
purchaſer. Cro. Fac. 455. And if a man makes an 
aſſignment of his leaſe, and yet keeps poſſeſſion of the 
lands, the deed of aflignment will be adjudged fraudulent. 
In Chancery it has been decreed, that if a man conveys his 
land to friends in truſt, to the uſe of his children, eic. 
to defraud a purchaſer, the truſt ſhall go in eguizy to the 
purchaſer ; alſo it ſhall be liable for debts, to ſatisfy the 
ſame, Fotbil. 43, 44. A huſband aſſigned a term of his 
wife's, in truſt for his wife; and it was held fraudulent 
againſt purchaſers. Chan. Rep. 225. 

By the Common law, an eſtate made by fraud, ſhall be 
avoided only by him who hath a former right, title, in- 
tereſt, debt or demand. 3 Rep. 83. If one indebted do 
really ſell lands, though to avoid payment of debts; if 
the vendee be not privy to the intent, the ſale to him is 
good: for as to the vendee, there is no fraud in the calc. 
Mich. 24 Car. B. R. A man gives his goods to his ſon, 
they are nevertheleſs liable as to his creditors ; but it be 
gives them to one of his creditors, without any trult or 

covin, it ſhall not be fraudulent to make him liable to 
other creditors. 3 Salk. 174. 

If a man is indicted, and give away his goods to prevent 
a forfeiture, the King ſhall have them upon an attainder 
or con viction; though it is otherwiſe if he ſell them for a 
good conſideration to one who had no notice of the inditt- 
ment. IbBid. If tenant for life commit a forfeiture, and 
he in the reverſion enters, this ſhall be as a frauduleat 
conveyance with reſpect tocreditors. Vent. 257. Frau- 


dulent gifts, or grants of goods to defraud the lord of his 
heriot, ſhall be void; and the value of the goods for · 


feited. 13 Eliz, 5. Gifts made in ſecret are liable to 
ſuſpicion 
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A will, as well as a 3 1 2 85 an 1 that when a copyhold eft of England, there ho : 
NEW * and circumvention . = 1 ſola & 1 tal in all his cuſt dies, bis widow | 
conveyances to multipl ; . 123. Fraudu- | forſei a fuerit; but if uſtomary land 
the ſpire, ſhall be ak p * votes at election of butobr orfeits her eſtate; * ſhe commits inconti 85 dum 
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of a writ of hab on gets judgm - | of life. Bract. li in fee- ſimple, fee-tai or tene; 
out of poſſeſſion of a Fac. poſſeſionem gment; and two ſo act. lib. 2. c. 9 - A P >» e-tail, or for ter 
== therein t the houſe, and ſeizes turns the owner | bein oy in deed, Pi > is deſcribed to be of 
a7 baraals - his own uſe, he m and converts the | the g the real poſſeſſion of Freebold in law; th 5 
lonious pur e uſed the proceſ ay be puniſhed as other, the right ands, fc. in fee e firſt 
poſe in | s of the law 2 a | ments, bef - a perſon hath » Or for life ; 
254. „ in fraudem legic. Ra with «iow © rand ore his entry or ſei Rd ds as ode. 
Aw ; » | during life: d a m : is alſo ex- 
1 9 Was L Domeſday | he who holds — hy 22 ler of 3 py eb of 
"FEM rom proſecuti made by a cri « until he 1 i pon an executio is ſaid, that 
paid int ution, of whi y a criminal, to f © is ſatisfied ution of a 
ar ev, Bi eee. This i f h the third part was fbi & affignatis ſuis the debt, gener ut Pena tute merchant | 
ift, Emp, C. v. 17. s fully explained in Re- but ſuch tende 8 , and the ſame of a te lenementum 
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I te tian 47220 nr un 94 £99 42 ble o, einn 
for ninety-nine years, tc... determina upon a liſe or 


lives, is not a leaſe for life to make a freehold, but a leaſe 


for.vears, or chattel determinable upon life or lives; and 
an-eftate for one thouſand years is not a frerbold, or of ſo. 


high a nature as an eſtate for life. Co. Lit. 6. He that 


hath an eſtate for the term of his own life, or the life of 


another, hath a freebola, and no other of à ſeſs effate; 
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- Freight, (Fr. 
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riage of goods by 
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2 date the none pald ff err. 
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$ by ſea; or, in a larger ſenſe, it is taken for 
L 1 £ ©} X 1 64 * 03] aff 
the cargo, or burthen, of the ſhi 
ab + -S E*& 4 — 14 > ; v2 1 Fe 4 
the AN al is agreed for, at ſo much per nionth! or at 15 


ese or bücher of te l, SHipl ae dee 
either by the top, or f the great; aud Meg 1 Ho 
certain ſum for the whole voyage. If a 10 freiglited by 
eat, happens to be cat away, the frei gift is loft; 


the 
N though they of a. greater eſtate have a freehold, as tenant bet i» merchant agrees by the ton, or at fo much for 
hs Fe. Lit S a. chin blogged 4 every piece of commoditiet, and by any accidetit the Hp 
When a man plcads likerum tenementum generally, it is caſt away, if part of the goods is ſaved; it Is fait ſhe 
ſhall be intended that he hath an eſtate in fee; and nota | ought to be anſwered her freight pro rats + add when 
* bare eltate for life. Co. Eliz. 87. An eſlate of freehold ſhip is infared and ſuch a misfortuve happens, thi inſuted 
cannot by the Common law commence in future; but it commonly transfer thoſe' poo over to the” aſtürers, to- 
muſt take preſently in poſſeſſion, reverſion, or remainder. | wards a atis fact ion of what they make good. Lex Mer. 
5 Rep. 94. See Blact. Com. 2 V. 144, 165. A man | cat, or Merchanrs , = ET, 
made a deed of gift to his ſon and his heirs, of lands after If freight is agreed cor the fading and untit'ng of cattle 
his death, and no livery was made; now if there had been | at ſuch a port, ar | ſome die before the ſhip 511 ives there, 
livery, it had been void, becauſe a freebeld cannot com- | the whole freight ſhall be paid for the eng and the 
mence in futuro: and it has been held, that it mall not | dead; but if the agreement be for tran/orting them, 
enure as a covenant to ſtand ſeiſed, by reaſon of the word | freight ſhall be oply paid for the J! ving: it 1> the ſome 
give; by which was intended a tranſmutation of the eſtate, | of ſlaves. 1744. 85. The Jading f hep cas ſtruction 
and not to paſs it by way of uſe. March Rep. 50, 5 1. | of law, is bound for the frivght; the fre ghe being in 
Whatſaever is part of, or fixed to, the freebold goes to the | point of paymen: pr: ſcrred® before 2ny 5ih-r acbts to 
heir; and glaſs windows, wainſcct, &c, afixed to the | which the goods ſo lasen are liable, though ſuch 5 kig 24 


hout? are parcel of the houſe, and cannut be rea oved by | to time were pieced ni to he fr ight, il. 29 Car. 2. 
tenants. 4 Rep. 63, 64. But it hath been adjudged, [B. R. If part of the l:diog be oa ſhip-board, and 
that if things for trade, Tc, are fixed to the freehold by | through ſome misfortune 1appening to the merchant, he 
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5 the leſiee, he may take them down and remove them, ſo | has not his full ladiag aboard at the time agreed, the 
2 8 as he do it before the end of the term, and he do not | maſter ſhall have fieight by way of damage, for the time 
= 1 thereby injure the freebeld, 1 Salk, 368. thoſe goods were on board; and'1s at his liberty to con- 
1 Any thing fixed to the freebo/d may not be taken in tract with another, leſt he loſe his ſeaſon and voyage: 
8 diſtreis for rent or in execution, (Fc, It is not felony at | and where a ſhip is not ready to take in, or the merchant 
> Common law, only treſpaſs, to ſteal or take any thing an- | not ready to lade his gooes aboard, the patties are not 
t 1 : | nexed to the freehold; ſuch as lead on a church, or houſe, | only ſo at liberty, but the perſon damnified may bring 
5 corn or graſs growing on the ground, apples on a tree, I an action againſt the other and recover his damages ſole 
4 oP Sc. Though if they are ſevered from the freehold, whe- | tained. Leg. Rhod. es $f 
= BY ther by the owner or a thief; if he ſever them at one | If the freighter of a ſhip ſhall lade on board prohibited 
1 time, and take them away at another, it is larceny to take | goods, or unlawful merchandize, whereby the Hip is de- 
F 2 them. 12 Af, 3. 1 Hawk. 93. To ſteal lead on | tained, or the voyage impeded; he ſhall anſwer the freight 
4 A I houſes, fc. is made felony, by a late ſtatute. 4 Geo. 2. | agreed for. Style 220, And when goods are laden aboard, 
oh 15 e. 32. | | I. and the ſhip hath. broke ground, the merchant may not 
. 5 The ſtatute of Magna Charts, c. 29. ordains, © that afterwards unlade them; for if he then changes his mind, 
Wet no perſon ſhall be diſſeiſed of his freehold, c. but by | and refolves not to venture, but will unlade again, by 
„ | . judgment of his peers, or according to the law of the | the marine law the freight becomes due. If à maſter 
1 land; which doth not only relate to common diſſeiſins, | | freights out his ſhip, and afterwards ſecretly takes in goods 
384 but the King may not otherwiſe ſeize into his hands the unknown to the firit laders, by the law marine he forfeits 
wy: freehold of the ſubject. Wood's Inft. 614. None ſhall | his freight; and if a, maſter of a ſhip ſhall put into any 


other port than what the ſhip was freighted to, he ſhall 


1 didrain any freeholders to anſwer for their freeholds, or | 
1 any thing tonching the ſame, without the King's writ, [ anſwer damages to the merchant; unleſs he is forced in 
Wt: Stat. 5 2 H. 3. c. 22. Nor ſhall any perſon be compelled: || by ſtorm, enemies, or pirates; and in that caſe he is 
12 to anſwer for his freehold, before any lord of a manor, J obliged to ſail to the port agreed at his own expence. 
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Sc. 15 K. 2. c. 12. Freehold eſtates, of certain values, [ Leg. Oleron. A ſhip is freighted out and in, there ſhall 
are required by ſtatutes to qualify, jurors; electers of J be no freight due till the voyage is performed; ſo that if 
knights of the ſhire in parliament, c. See the reſpec- |: the ſhip be caſt away, coming home, the freight outwards, 
tive titles. l as well as inwards, are both gone. 1 Prowl. 21. See 
Frechoiders, Are ſuch as hold any freehold eſtate. || Charter- party. | 


By the ancient laws of Scotland, ſreeholders were called || French, King William I. called The Conqueror, be- 
| ing a native of Normandy in Frarce, cauſed the Jaws of 
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5 þ milites; and freehold, in this kingdom, hath been ſome- | 4 
FR: t times taken in oppoſition to villenage, it being lands in |; this realm, in his time, to be written and pleaded in the 
"189 the hands of the gentry and better ſort of tenants, by cer- | French language. 3 Rep..17. But by the Stat. 37 Ed. 3. 
128 tain tenure, who were always freeholders, contrary to | 15. All pleas that are pleaded in any of the King's 
1 what was in the poſſeſſion of the inferior people, held ar | courts, ſhall be pleaded in the Eng/; tongue; though 
[3K the wwill of the lord. Lambard, | appeals. were fli]] to be arraigned, and the plea of the 
| „ 7 Freeman, (liber homo) Is one diſtinguiſhed from a | defendant read in French in the lame manner as ancicntly. 
iff IP ſlave, that is born or made free; and theſe have divers | 2 Hawk. P. C. 308. Sed vide Stat, 4 Geo. 2. c. 26. 
1330 privileges beyond others, The diſtinction of a freeman | Frenchman, Heretofore a term for every ſttanger or 
. from a vaſſal under the feudal policy Iiber homo was com- | outlandiſhman, Brad. lib. 3. track. 2. c. 15, See Fran- 
- [BY monly oppoſed to v or wafallus z. the former denoting: | cigene. _ Ges: | #1444 Bs 
1 an alladial proprietor ; the latter, one who held of a ſu- | Frendmite, Comes from the Sax, freond, i. e. amicus, 
+: Sy ior. | | I & wit mulcta, and is a mul exacted of him who har- 
/{ 8 Theſe free men were under an obligation to ſerve the | boured his outlawed friend, Blount, But ſee Flila, 
1 fate, and this duty was confidered ſo ſacred, that free- ib. 1. c. 7. : 1 . 
- 1 488 men were prohibited from entering into holy orders, un- _ Freſca, Freſh water, or rain, and land floods, Chait. 
„ | leſs they had obtained the conſept of che ſovereign, Ro- | Antig. in Somner of Gaveltind, p. 132. OG 
4 28 5 bert. Hift. Emp. C. V. 1 C. 216. See London, Freſh Diſſeiln, (friſca M eiſina, from. the Fr. Frais, 
1 . The title — 1s alſo given to any ONE, admitted * e. recens &T diffeifir, Viz, poſefione eficere) Signifes 
1 to the freedom of a corporate town, or of any other cor- | that iſeiſin, which a man might formerly ſeek to defeat 
_ * porate body, conſiſting, among other members, of thoſe | of himſelf, and by his own power, Without reſorting to 
Wt - called freemen. | { che King, or the law ; as where it was not above f 251 
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diy, old; of of ſome other, ſhort eontinitgnee: Britivi, 
k. 5. Of this, Brafon writes at large, concluding it to 
; be arbitrary, Lib. 4. c. 1 „„ 

Freſh Fine, Is that which was levied. within a year 


. paſt: it is mentioned in the ature of V b, 2. 13 Ed. | 


1. c. 45. 


Fel Force, (/riſea fortia) Is n force newly done in 


any city, borough, &c. And if a perſon be diſſeiſed of 


any lands or tenements within ſuch a city, or borough, 


| he who hath a right to the land, by the uſage and cuſtom 
of the ſaid city, &c. may bring his e, or Bill of freſ 
Force, within forty days after the. force committed ; and 
recover the lands. F. N. B. 7. Old Nat. Br. 4. This 
remedy may be alſo had where any man is deforced of any 

lands, after the death of his anceſtor, to whom he 1s heir ; 
or after the death of tenant for life, or in tail, in dower, 
Fe. within forty days after the title accrued; and in a 
bill of fre/b force, the plaintiff or demandant ſhall make 
proteſtation to ſue in the nature of what writ he will, as 
affiſe of mortdanceflor, of novel difei/in, intruſion, Sc. New 
Nat. Br. 15. The aſſiſe or bill of fe force is ſued out 

without any writ from the Chancery; but after the 
forty days, there is to be a writ out of Chancery, directed 
to the mayor, Qc. „ W 

But ejectments are now in uſe for recovering the poſ- 
ſeſſion of lands, Wc. 

Freh Suit, or Pur/uit, Recens inſecutio) Is ſuch a 
preſent and earneſt following of an offender, where a rob- 
bery is committed, as never ceaſes from the time of the 
offence done or diſcovered, until he be apprehended. 
Vide poff. And the benefit of a purſuit of a felon is, that 
the party purſuing ſhall have his goods reſtored to him; 

which otherwiſe are forfeited to the King. Staundf. Pl. 
Cor. lib. 3. cap. 10. and 12. When an offender is thus 
apprehended, and indicted, upon which he is convicted, 
the party robbed ſhall have reſtitution of his goods; and 
though the party robbed do not apprehend the thief pre- 
ſently, but that it be ſome time after the robbery, if the 


withſtanding in ſuch caſe he happen to be apprehended 
by ſome other perſon, it ſhall be adjudged reſb purſuit. 


make a freſb ſuit, the party ought to make bue and cry 
with all convenient ſpeed, and to have taken the offender 
himſelf, &c. But at this day, if the party hath been 
guilty of no groſs negligence, but hath uſed all reaſon- 
able care in inquiring after, purſuing, and apprehending 
the felon, he ſhall be allowed to have made ſufficient reſb 
uit. 2 Hawk. P. C. 169. Alſo it is ſaid, that the 
judging of Freſb ſuit is in the diſcretion of the court, 
though it ought to be found by the jury; and the juſ- 
tices may, if they think fit, award reſtitution without 
making any inquiſition concerning the ſame.. bid. 169, 
171. | 8 | | | 
Where a gaoler immediately purſues a felon, or other 
priſoner, eſcaping from priſon, it is freſþ ſuit, to excuſe 
the gaoler: and if a lord follow his difre/5 into another's 


ground, on its being driven off the premiſſes, this is call- 
ed freſb ſuit ; ſo where a tenant purſues his cattle, that 


eſcape or ſtray into another man's lands, &c. Freſb ſuit 
may be either within the view, or without; as to which 


the law makes fome difference: and it has been ſaid, 


that fre/5 /uit may continue for ſeven years. 3 Rep. 


Fretum Britannicum, Is uſed in our ancient writings 


for the Streights between Dover and Calais, 


Frettum and Frettum, The freight of 2 hip, or. 


freight money, — Zeguietari facietis frettum navi „Oc. 
Clauſ. 17 Joh. m. of 2 | A yer 5 


Friburgh, alias Frithburgh, (/+idcburgum, from the 


Sax. frid. i. e. pax, & borge, fidejuflor) Is the ſame with 
Frank-pledge ; the one being in the time of the Saxons, and 
the other ſince the Conguef?: of theſe friburghs, Bracton 
treats, lib. 3. tract. 2. c. 10. And they are particularly 


deſcribed in the laws of King Edward, ſet out. by Lam- 
tard, fol. 143. Fleta likewiſe writes on this, ſubject; 
lib. 1. cap. 47. And on makes a difference between 


9 


Friborg and frithborg ; ſaying the firſt ſigniſies /ibera. ſecu- 


ritas, and the other pacis ſecuritas, Although friburghs. 


or frighburgbers were anciently required ' as principal 
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1 pledges or ſureties for their neighbours, for the keepinf 


of the peace; yet as to great perſons, they were a ſuf- 


| ficient aſſutance for themſelves; and their menial ſervants; 
 Shene, © | 


Frivſtoll and Frithſtow, (Sax. /id, pax, & Fol, 
ſedes) A ſeat, chair, or place of peace. In the charter 
of immunities granted to the church of St. Peter in Tor- 
by Hen. i. and confirmed anno 5 f. 7. Fridftell is ex- 
pounded cathedra pacis & guietudinis, Ge. And there 
were many ſuch in Erg/and; but the moſt famous was at 
Beverley, which had this inſcription :. Bec /edes Japidea 
freedſtoll icitur; i. e. pacis cathedra, ad quam rens fugi- 
endo perveniens, omnimodam habet ſecuritatem. Camd. 

Friendleſs Man, Was the old Saxon word for him 
whom we call an ox:/aw; and it is for this reaſon, be- 
cauſe he was, upon his expulſion from the King's pro- 
tection, denied all help of friends, after certain days: 
nam foritfecit amicos. Bradt. lib. 3. tract. 2. e. 12. See 
Friendwwite. ; | | 

Frier, (Lat. rater, Fr. frere) The name of an order 
of religious perſons, of which there were four principal 
branches, wiz. 1. Minors, Grey Friers, or Franciſcans: 
2. Auguſtines. 3. Dominicans, or Black Friers. 4. White 
Friers, or Carmelitet; of which the reſt deſcend. 4 H. 7. 
cap. 17. Lyndewood de Relig, Domibas, c. 1. 

Frier-obſervant, ¶ Frater ob/ervans) A branch of the 
Franciſcan friers, who are minors, as well the Ob/ervants 


as the Conventuals and Capurhines, And they are called 


Obſervants, becauſe they are not combined together in 
any cloiſter, convent; or corporation, as the Conventuals 
are; but tie themſelves to obere the rules of their order 
more ſtrictly than the Conwventuals, and upon a ſingu- 
larity of zeal ſeparate themſelves from them, living in 
certain places of their own chuſing. Zach. de Rep. Eccleſ. 
de Regular, e. 12, They are mentioned in the Stat. 25 
. | T0 -i | 

Friling, Freoling, (From the Sax. Freob, Liber & 


Ling, progenies) Signifies a man that is free. 
party did what in him lay to take the offender; and not- 


Friperer, (Fr. Fripier, i. e. Interpolator) One that 


ſcours and furbiſhes up old clothes to ſell again; a kind 
of broker. 1 Fac. 1. c. 21 
Terms de Ley. It has been anciently boldeo, that to | 


Friſcus, Is taken for uncultivated ground. Er de 
communia paſture in Friſcis & dominicis ſuis, Mon. Angl. 
Tom. 2. p. 56. a | 


credit, 


plain between woods, or a lawn. Co. Lit. 5, Cambden 
in his Britan. uſeth it for an arm of the ſea, or a ſtreight, 
between two lands, from the word Fretum. 
Frithbzech, (Pacis Violatio) The breaking of the 
peace. LL. Zthelred, c. 6. See Grithbreche. 
Frithgear, (From the Sax Frith or Frid, Pax, & Gear, 
Annus) The year of jubilee, or of meeting for peace and 
friendſhip. ' Somn. | 5 rg 
Frithgild, Is the ſame which we now call a Guild- 
hall; or a company or fraternity. EP > | 
Frithman, One belonging to ſuch fraternity or com- 
pany. Blount | 3 
Frithmote, Is mentioned in the records of the county 
palatine of Chefter : Per Frithmote J. Stanley, Ar. clamat 
capere annuatim de villa de Olton, gue eft infra feodum & 


| manerium de, c. 10 ſol. quos comites ceſtriæ ante confec- 


tionem chartee pred. ſolebarit caperes Pl. in Itin. apud 
Ceftriam. 14 Hen. 7. 


Frithſoke, Frithſoken, Signifes ſurety of defence 3 . 


or, according to Flea, libertas habendi frauci plegii ; Jeu 
| 


free, and Morthdel, Homicidium) An immunity for com- 


immunitatis locus. 


Frodmoztel, rectius Freomoztel, (From the Sax, Free, 


miting manſlaughter.—Et concedo eis curiam Juam de omni- 


bus querelis, Et judicium ſuum pro Frodmortel, &c. Mon. 


Ang. Tom, 1. p. 173. 8 a 
Fruit, (Stealing .) To rob orchards as gardens of 
fruit growing therein, is made felony, liable to tranſ- 


-portation for ſeven years by 4 Geo. 2. c. 32. 488 
2 Frumgyld, (Sax.) Is the firſt payment made to the 


kindred of a perſon flain, towards the recompence of his 
5s L murder, 


Frifr, A term among merchants for ſelling goods upon | 


Frith, Sax.) A wood, from Frid, i. e. . for 
the Engliſb Saxons held woods to be ſacred, and therefore 
made them ſanctuaries. Sir Edward Coke expounds it a 
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murder Prin capitis efiimationi: penfio wel folutis. 
LL. Edmund. 4 5 n e e 
N 3 The chief ſeat or makfion-houſe z which is 


Frulca terrz, Waſte and deſart lands. Mor. tom. 3. 5. 


7 rains: (From the Fr. Freiffure) A breaking down; 


alſo a ploughing or breaking up: Frufſura domoram is | 


houſe breaking: and Fruſſura ferræ, new broke land. 


Mon. Angl. Tom. 2. p. 394 | 
EG terræ, 15 7 ſmall piece or parcel of land, 
refiauum quiddam prater acras numeratas vel campum men- 
feratum. Fruſtrum terræ accipiatur pro ampla portione 
feorſum a campo ville, manerio jacenti. Dom: iday. 
Fruteftum, A place where ſhrubs, or tall herbs do 
ow. Aon. Angl. Tom. 3. p. 22. 
' Fuage, In the reign of King Edaward III. the Black 
Prince, having Acquitain granted him, laid an impoſition 
of fuage upon the ſudjects of that dukedom, i. e. 124. 
for every fire, Hot. Parl. 25 Bd. 3. And it is probable, 
that the hearth-money impoſed Anno 16 Car, 2. took its 
Original from hence. See Famage. 1 
Fuel. By an antient ſtatute, if any perſon ſhall ſel] 


billet- wood or faggots for fue/ under the aſſiſe, c. on 


eſentment thereof upon oath by ſix perſons ſworn by a 
juſtice of peace, the party may be ſet on he pillory in the 
next market town, with a faggot, &c. bound to ſome 
part of his body. For the affi/e of fuel, fat. 7 Ed. 6. 
tr. 7 and 43 Eliz. c. 14. None are to buy fuel but ſuch 
as will burn it, or retail it to thoſe who do; on pain to 
forfeit the treble value; alſo no perſon may alter any 
mark or afi/e of fuel, on the like forfeiture. Stat. Ibid. 


See Billets. | 
Fuer, (Fr. Fuir, Lat. Lugere) Is uſed ſubſtantively, 


though it be a verb; and is twofold, fuer is fait, or in | 
fac, when a man doth apparently and corporally fly ; 


and fuer in ley, in lege, when being called in the county 
court he appeareth not, which is fight in the interpreta- 
tion of the law. Staundf. Pl. Cor. lib. 3. c. 22. 

Fuga Catalfozum, A drove of cattle ; fugatores car- 


rutarum, waggoners who drive oxen, without beating or 


goading. Fleta, lib. 2. c. 78. 


Fugacia, Signifies a chaſe, being all one with chaſea; | 


and fugatio, hunting, or the privilege to hunt. Bloune. 

Fugam fecit, Is where it is found by inquiſition, that 
2 perſon fled for felony, Ce. And if flight and felony be 
found on an indictment for felony, or before the coroner, 
where a murder is committed, the offender ſhall forfeit all 
his goods, and the iſſues of his lands, till he is acquitted 
or pardoned: and it is held, that when one indicted of 
any capital crime, before juſtices of Oyer, &c. is acquit- 
ted at his trial, but found to have fled, he ſhall, notwith- 
ſtanding his acquittal, forfeit his goods: but not the 
iffaes of his lands, becauſe by acquittal the land is diſ- 
charged, and conſequently the iſſues. 3 xp. 218. 
Hawk. P. C. 27. 2 Hawk. P. C. 450. The party may 
in all caſes, except that of the coroner's inqueſt, traverſe 
the finding of a fugam fecit; and the particulars of the 
goods found to be forfeited, may be always traverſed : 
alſo whenever the indidtment againſt a man is inſufficient, 
the finding of a fugam fecit will not hurt him. 2 Hawk. 
451. Making default in appearance on indictment, Cc. 
whereby outlawry is awarded, is a fight in law. See 
Exigent. | | 

Fugitives Goods, / Bona Fugiiivorum) Are the pro- 
per goods of him that fies upon felony, which after the 
flight lawfully found on record, do belong to the King or 
Lord of the manor. 5 Rep. 109. | 

Fugitives over Sea, To depart this realm over the 


ſea, without the Ang's licence, except it be great men 
and merchants, and the Kings ſoldiers, incurs forfeiture. 


of goods: and mallters of ſhips, &c. carrying ſuch per- 
ſoos beyond ſea, ſhall forfeic their veſſels ; alſo if any 
ſearcher of any port, negligently ſuffer any perſons to 


paſs,” he ſhall be impriſoned, &c. Stat. g Ed. 3. 10. 


5 R. 2. c. 2. 1 8 
Fugitio, Pro Fuga——Condenavit omnes filonias & 

Fugitiones. Anighton, Anno 1537. Re 
Full-age, The ages of male and female are different, 


for different purpoſes, A male at twelve may take the | 


of debts, he being a man of great eſtate and reputation 


** 


the will, muſt come out of the legatory part, and not 


a is taken away, but 


9 0 
* 
— a » T we 


oath of allegiance; at fourteen may conſent, or diſagree, 
biz dif. 


to marriage may chooſe* bis guardian, and, i 
eretion be actually proved, may make à teſtament df his 
perſonal eſtate; at ſeventeen, may be an aufer; and at 


. 


twenty · one is at lis own diſpoſal, and may alien his lands, 


] 


. goods and chattels: 4 female at ſeven may be betrothed 
or rou in marriage; at nine is entitled to dower; at 
twꝛe 


ve is at years of maturity, and therefore may conſent 
or diſagree to marriage, and, if proved to have ſufficient 
diſeretion, may bequeath her perſonal eſtate; at fourteen 
is at years of legal diſcretion, and may chooſe a guardian; 


at ſeventeen may be execurrix; and at twenty-one may 
diſpoſe of herſelf and her lands. Black, Cm. 1./, 


463. 2 | | 
3 Aquæ, A fleam or ſtream of water, ſuch as 
comes from a mill. 55 Es PD 
Fumage, ( F=magium) Dung for ſoil, or a manuring 
of land with dung Et int guieti de Fumagio & margin 
cariando, Ac. Chart. R. 2. Pat. 5 Ed. 4. And this 
word has been ſometimes uſed for /moke-money, a cu lomaty 
payment for every houſe that had a chimney. Domeſday, 
Black. Com. 1 J. 323. | 
Fumadoes, Are pilchards garbaged and ſalted, then 
hung in the „note, and preſſed; ſo called in Spain and 
Italy, whither they are exported in great abundance, 
14 Car. 2. c. 31. BD es | 
Funditozes, Is uſed for pioneers, in Pat. 10 Ed. 2, 
m. 1. | | 
Funds, The public funds, of any account, are {bree; 
the aggregate fund, the general fund, fo called from the 
union, and addition of ſeveral, and the South-5ea fund. 
Black. Com. 1 V. 328, 9. Which wide, as well worthy 
of peruſal, The ſurplus of theſc three funds are carried 
to the finking fund. Ys 4 A 
Funeral Charges, A perſon died in debt, and 6001, 
was laid out in his funeral ; decreed the ſame ſhould be a 
debt, payable out of a truſt eſtate, charged with payment 


in his country, and buried there; but had he been buried 
elſewhere, it ſeemed his faneral might bave been more 
private, and the court would not have all»wed fo much, 
Tris. 1691. CF, Prec. 27, Offty v. Offley. Ne 
Where a citizen of London deviſed 700/, for mourning, 
the queſtion was, if it ſhould come out of the whole eſtate, 
or out of the legatory part only; it was inſiſted, that 
there had been no direction by the will, or if the will 
bad directed, that the expences of the funeral ſhould not 
exceed ſuch a ſum, there the deduction muſt have been 
out of the whole eftate, Per cur. Mourning dev:{-d by 


PLES”) 


to leſſen the orphanage and cuſtomary part. Mich. 1691. 
2 Vern. 240. Deakins v. Buckley, _ 9 | 
Executor is not liable to pay for funeral expences, un- 
leſs he contracts for it; per Holt Ch, J. 12 Mod. 256» 
Ach. 10. I 5 
Settlements for ſeparate maintenance of the wife ſhall 
never extend to funeral charges, and though ſhe made a 
will, (according to a power given her) and an execuior, - 
and gave ſeveral legacies, but there was no reſiduum for 
the executor, the huſband's eſtate in the hands of a devi- 
ſee ſubject to the payment of debts, was made liable to the 
funeral charges of the wife, 9 Mod. 31. Trin. 9 Geo. 
at the rolls. Bertie v. Lord Chefterfield © | 
In ſtrictneſs no funeral ' expences are allowable again 
a creditor, except for the coffin, ringing the bell, parſon, 
clerk, and bearers fees; but not. for pall or ornaments; 
fer Holt. 1 Salk. 296. Tris. 5 V. & M. B. R. Shil- 
s caſe. Ten pounds is enough to be allowed for the 
funeral of one in debt; per Holt. Baron Poauall in his 
circuit would allow but 115, 64. as all the neceſſarj 
charge. Comb. 342. Trin. 7 W. B. R. Avon. Juan, 
If 40% is not now the uſual ſum, in caſe of an inſolvent? | 
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Ses Salk. 196. Godelph. p. 2. c. 26. ged. 2. 


| Furca and Foſſa, Ci. 4. the gailows and the pit) In 


ancient privileges granted by our Kings, it ſignified 2 


joriſdiction of puniſhing felons; that is, men by Hanging 
and women with drowaing. And Sir Edu. Coke 1ay%,' 
Ka furca remains, 3 {fi 58. 


Nene treating of theſe words, ſaith —— Eredis Fur- 


| caruin off mers inperii «t alls juftitie, 1 
4 4 WT” , 
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»t is ab: Et nim imperium | when ſummoned, was puniſhed, by fine at the King' 
| pleaſure. Leg. H. 10 c. 1d. Blount calls it an expedis 

tion; or a fault or treſpaſs for not going upon the Fi 


— fs Er arg ut ſunt quatuor tlementa ; in acre, ut 

Iii qui fuſpenduntar ; in Es, quando quis comburitur ro- 
; pter malefirium; in ana, nando quis ponitur in culio 2 in ſame. 85 5 In 7 * 

mare projicitur, ut parricida, vel in amnem immergitur, ut | Fyzthing or Fyidung, A military expedition, 

_ famine furti damnate A terra, cum quis decapitatur ot | © | 1 5 
f | am ernitur. | ene. 7 e 
is tor Taffum, To pitch corn with a fork in 
loading a waggon, or in making a rick or mow. Tenen- | _ 
tes debent falcare, ſpargere, vertert, cumulare, cariare in 
manerium domini, & ad taſſum furcare ann acram prali 5. . 

— E Flagelium, The meaneſt of all ſervile te-] Gabel, (Cabella, Gablum, Gablagiam) In French Ga- 
nures, when the bondman was at the diſpoſal of his Lord | belle, i. e. Vectigal, hath the ſame fignification among 
for life and limb. ay” in Funk = ad f Micr. our ancient writers, as gabelle hath in France: it is a tax; 
& flagellum de domino ſus, Cc. Placit. Term. Mich. but hath been variouſly uſed; as for a rent, cuſtom, 
2 Joh. Rot. 7. 35 .. II | ſervice, dc. And where it was a payment of rent, 

| ox mi A A mul& paid for theft: by the laws of | thoſe whs paid it were termed gablatores. Dome ſtays 
King Erbelred, it is allowed, that they ſhall be witneſſes Co. Litt. 213. It is by ſome authors diſtinguiſhed from 
| gui nunguam furigeldum reddiderunt, i. e. who never were On, Gabella % vefigal quod ſolvitur pro bonis mobili= 
f theft. 5 . z et Tribut rie quod p ſolvi- 
e Is a.quantity of grou nd containin g generally 56 pro 3 roar of = 00g gr OE 
forty poles or perches in length, every pole being ſixteen | formerly mentioned, without any addition to it, it fignified 
feet and a half; eight of which furlongs make a mile: it | the var on /alt; tho? afterwards it was applied to all other 
js otherwiſe the N PEE af an acre of land in . taxes. a Fo 
Stat. 2c Ed. 1. c. 6. In the former acceptation, the Ro-“ aw, cen V 
man. 5 it Stadium; and in the latter Fugerum. Alſo Gable⸗End, (Gabulum) The head or extream part of 
A hith been foriectties uſed for a piece of | * houſe or building. —— Quæ domus fita eff inter Gabulum 
land of 3 — fry hates,” 855 . tenementi nei et Gabulum tenementi Laurenta K. Paroch, 
| „„ ²˙ T | | 
urnage, (Furnagium) 27 tributum quod domi no . ³AAA o ² ²˙— Ü ˙ be. 8 
a 2 1 ob uſum Furni; Er multis enim in lo- 4 An, ee Rent paid in money. Selden 
ithes, p. 5 | 


1 


8. 


Abbie, (Blaterv, | Garrio) To bable and talk idly 
to no purpoſe, whence comes gabbler and babler; 


cis tenentur vaſſali ad coguendum panes Juos in Furno domini. | | : 3 
— .N Ei etiam lucrum ſeu emolumentum' quod piſtori conceditur in Gakold⸗gild, (Sax.) Is the payment of tribute or cuſ- 
5 | piſtionis Sumptus et mercedem, et tunc poteft piſftor de guolibet tom; it ſometimes denotes uſury. . K RINGS 
2 Y quarterio frumenti luerare 4 denar. et furfur, et duos pants | Gafo!d-land, or Gaful-land, (Terra cenſualis) Land 
5 ad Furnagium. A/i/a panis et cervifie, 51 H. 3. See | liable to taxes; and rented. or let for rent. Sax, 
0 Formagium. f ö | Die. | | 


= 3 Furnarius, Is uſed for a baker, who keeps an oven; | Gage, (Fr. Lat. Vadium) Signifies as much 22 to pawn 
E | and furniare ſignifies to bake or put any thing in the oven, | or pledge. Glanv, lib. 10. c. 6. And gage deliverance 
Mat. Pariſ: Anno 1255. : Ii is where he that hath taken adiſtreſs being ſued, hath not 
Furr, (Furrura, N 2 F 6 4. 1055 7 ) 2 mat cattle, 2 _ 3 diſtrained; then he 
Is the coat or covering of a beaſt. e Hat. 24 H. 8. all not only avow the diſtreſs; but er deli verance, 
c. 13. mentions divers Finde of it, vix. Sables; which are 1. e. put in ſurety or pledges that he 1 deliver them. 
a rich furr, of colour between black and brown, the ſkin F. N. B. 67, 94. This gage delinerance is had on ſuing 
of a beaſt called a Sable, of bigneſs between a pole-cat and | out replevins, upon the plaintiff's praying the ſame: 
= ed _ _ * . and 1 3 SRI ny 7 is ſaid the 2 jerky be 2 iſſue, or _ wi to 
e ſkin of a beaſt of that name, near the ſize of a wolf, e a demurrer in law, before gage deliverance is allowed: 
in colour neither red nor brown, but between both, and | and if a man claim any —— ts the goods, or he 
mingled with black ſpots ; which are bred in My/cowy ; | beaſts are dead in the pound. the party ſhall not gages 
and is a very rich furr, Genets, a beaſt's ſkin ſo called, | erc. Kitch. 145, | JJ 3 
in bigneſs between a cat and a weezle, nailed like a cat, | Sager del Ley, In old writings. See Wage and 
and of that nature, and of two kinds, black and grey, | Vager of Lad. vs as: 241 Þ 
the black moſt 8 which hath black ſpots upon it Gainage, (Gainagium, i. e. Plauftri apparatus, Fr. 
hardly to be ſeen; this beaſt is the product of Spain. | Gaignage, viz. Lucrum)' The gain or profit of tilled ot 
Foins are of faſhion like the /ab/e, the top of the furr is | planted land, raiſed by cultivating it; and the draught, 
| 7p of the furr ſed by eultiv ing it; aught, 
Tres). Mir Þ » bk vey hb dee AO en | rs YR. AE tn Oe we en gs 
ce. able, the ſkin | baſer Kind of /ote-men or willeins, Gainage was 
TY coarſer, a 4 - England and Ireland, and | only applied to; arable” land, when they that had it in 
all countries not too cold; but the beſt are in Ireland. occupation, had nothing thereof but the profit raiſed by 
Beſides theſe, there are the Fitch or Pole-catz the Calabar, | it EN het own 8 towards their 9 = 
a little beaſt, in bigneſs near a Squirrel: Miniver being | any other title but at the Lord's will: and gaizer is uſed 
the bellies of Squirrels ;. and Shanks, or what is called. | for a ſole- man, that hath ſuch land in occupation. Bra#: 
Budge, &c. all of them Furrs of foreign countries, ſome ib. 1. c. 9. Old Nat. Br. 117. The word gain is 
whereof make a large branch of their inland traflick, | mentioned by ef. Symb. par. 2. felt. 3. Where he ſays. 
Furſt a Fondong, Sax.) Time to adviſe, or to take | land in demeſne, but not in gain, ete. And in the far. 
counſel, | De quibuſcunque implacitetur aliquis Furſt & || 51 H. 3. there are theſe words; , no man ſhall be diftrain- 
Fondong habeat; Leg. H. 1. c. 46 _ dd by bis beaſts, that gain the land.” By the ſtatute of 
FIGS, Theft, or robbery of any kind. Lit. Magus e 14. Gainage is meant no more than 
1 | 2 III the plough-tackle, or implements of huſbandry, without 
Fuſtians. No perſons ſhall dreſs fw/ians with any | any reſpect to ga- | A ; 
other inſtrument thi the broad ſheers, e the a : . 5 — e 1 Wal be 3 — 
of 20s. And. the maſter and wardens of the company of | mento ſuo;, the merchant or trader Salvo merchandifa ſua; 
Clothworkers in London, Ce. have power to ſearch the | and the villeins or countrymen, Jalvo gainagio ſuo. etc. 
11 = 23 mr for fuſtian, as cloth. In Ie wo * 2 5 merchant and huſbandman 
* 7+ & 27» 39 lx. c. 3. ſhould not be hingered, to the detriment of the public, 
- Ke we Nope brought From e Jandica, Ce. or be undone by arbitrary fines ; and the villein had kis« 
1 . 7 ** the 12 Car. 2. C. 18. BY wainage,' to the end that the plow might not ſtand fill; 
Fyzderinga, (From the Sax. Firderung, i. e. Expedi- | for which reaſon the huſbandmen at this day are allowed 


© > 


fronis apparatus} A going out to war, or a military ex. a like privilege by low, that their beaſts of the plough 
pedition at the King's command; not going won Which: not in ON liable to diſtreſs, See ang, = 


} ainery, 


Mi. 


* 


ing with their own ſmall filver coin termed Galley Half- 


In this caſe he can only follow his hawk, and not take the 


na man ftarts a hare upon another perſon's ground, and 


of their recreations and amuſements, it was —_ t ne- 
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Gainerp, (Fr, Gaignerie Till "eh fit arifin 
From it, or e wx nee. arch "Fear, Weſt. * 


e. 6 and 17. 183 
„ or ſwift ſailing ſhip. Hoved, p. 

$2. 692. 

Galiett, According to Somzer were viri Galiati; but 
Knighton ſays they were Welchmen. In quorum prima 
acie fit dominus Galfridus, cam multis Galletis, etc. 
Knight. | 

Galligaskins, Wide hoſe or breeches, having their 
name from their uſe by the Ga/ oigns. 

Gallihalpence, A kind of coin, which with /uſtins 
and deithizns, were forbidden by the fat. 3 H. 5. 1. It 
is ſaid they were brought into this kingdom by the 
Genoe/e merchants, who trading hither in galleys, lived 
commonly in a lane near Tower-frect, and were called 
Galley-men, landing their goods at Galley-Key, and trad- 


ce. Stow's Survey of London 1 37. 

Gallimawfry, Signifies a meal of coarſe victuals, 
given to Galley Slaves. | 

Gallidolatium, (From Gallus, a cock) A cock ſhoot 
of cock-glade. 

Galoches, (Fr.) Signify a kind of ſhoe, worn by the 
Gault in dirty weather; mentioned in the fat. 14 and 15 
H. 8. c. 9. 3 

Gan Gamberia, Gambzia, (Fr. Jambiere) Mili- 
tary boots or defence for the legs. 

Gambepſon, /Gambezoxum) A horſeman's coat uſed 
in war, which covered the legs: or rather a quilted. 
coat, cento, we/iimentum ex coadtili lana confeium, to put 
under the armour, to make it fit eaſy. Fleta, lib. 1. 
Co 2 * 

Same, C Aucupia, from Auceps, Aucupir, i. e. Avium 
eaptio) Birds or prey got by fowling and hunting: and 
deſtroying the game is an offence by ſtatute. The Com- 
mon law allows the hunting of foxes, and other ravenous 
beaſts of prey, in the ground of another perſon; tho? a 
man may not dig and break the ground to unearth them, 
without licence; if be doth, the owner of the ground may 
maintain an action of treſpaſs for it. 2 Rell. 538. Cre. 

Jac. 321. An action was brought againſt a perſon for 
entering another man's warren : the defendant pleaded 
that there was a pheaſant on his land, and his hawk 
purſued it into the plaintiff's | road. it was reſolved 
that this doth not amount to a ſufficient juſtification, for 


game. Pepb. 162. Tho! it is ſaid to be otherwiſe where 
the ſoil of the plaintiff is not a warren. 2 Rel. Abr. 567. 
If a man in hunting ſtarts a hare upon his own ground, 
and follows and kills it on the ground of another, yet 
ftill the hare is his own, becauſe of the freſh ſuit; but if 


haunts and kills it there, he is ſubject to an action, 
though it is ſeldom brought, being frivolous. . Co. 
Car. $53- 
By the Common law, a property in thoſe living crea- 
tures, which by reaſon of their ſwiftneſs or fierceneſs 
were not naturally under the power of man, was gained 
by the mere caption or ſeizure of them ; but as by this 
toleration perſons of quality and diſtinction were deprived 


ceſſary to make laws for preſerving the game from idle and 
indigent people, who by their loſs of time and pains in 
ſach purſuits were much impoveriſhed, 2 New Abr. 


615. 

Date this ſubject we ſhall make ſome extracts from a 
very judicious and learned author, wiz. Blackflone, The 
qualifications for killing game, as they are uſually called, 
or more properly the exemptions from the penalties in- 
flicted by the ſtatute law, are, 1. The having a freehold 
os per Anm; there being fifty times the 
property required to enable a man to kill a partridge, as' 
to vote for a knight of the ſhire: 2. A leaſehold for 
ninety-nine years of 1501. fer Anzxum: 3. Being the 
ſon and heir apparent of an eſquire, (a very looſe 
and _ deſcription) or perſon of ſuperior degree: 4. 
Being owner or keeper of a foreſt, park, chaſe, or 
warren. For — perſons tranſprefling theſe laws, 


| 


| night-time, they ſhall forfeit 20s. for every pheaſant, 


priſonment for a month, unleſs the offenders pay 20s, for 


game) ſhall forfeit for every hare and fog! 5 J. to be levied 


witneſs, before a juſtice; and for want of diſtreſs ſhall be 
committed to the houſe of correction for three months: 
one moiety of the forfeiture to the informer, and the other 
to the poor. And ſelling game, or offering the ſame to ſale, 
incurs the like penalty; wherein hare, and other game 
found in a ſhop, Ec. is adjudged an expoſing to ſale : 
killing hares in the night is liable to the ſame penalties; 
and if any perſons ſhall drive wild fowls with nets, be- 


ſhall forfeit 5 7. for every fowl. 5 An, c. 14. 9 Aan. c. 25. 
And penalties for killing and deſtroying game, are recover- 
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even having game in their cuſtody, or for perſqus (how... 
ever qualified) that kill game 8 it in pollen: 
unſeaſonable rimes of ihe year, there are various penalties 5 
afigned, corporal and pecuniaty, by different ſtatutes; 
on any of which, but only on one at a time, the juſtices 
may convict in a ſummary way, or proſecutions may be 
carried on at the afſizes, By flat. 28 Geo. 2. c. 12. No 
perſon, however qualified to till, may make merchandize 
of this valuable privilege, by falling, or expoling to ſale 
any garie, on pain of like forfeiture as if he had no quali. 
fication, Com. 4. 175, Gt 

The ſame author (id, 408, 409 ) treating of the alters. 
tions in our laws, and mentioning franchiſes granted of 
chaſe and free warren, as well to preſerve the breed of ani. 
mals, as to indulge the ſubject; adds From a ſimilar 
principle to which, tho? the foreſt laws are now mitigated, 
and by degrees grown intirely obſolete, yet from this root 
has ſprung a bafard flip, known by the name of the Game 
Law, now arrived to, and wantoning in, its bigheſt vi. 
gour: both founded upon the ſame unreaſonable notion 
of permanent property in wild creatures ; and both pro- 
ductive of the /ame tyranny to the Commons: but with 
this difference; that the foreſt laws eſtibliſhed only one 
mighty hunter throughout the land, rhe game laws have 
raiſed a little Nimrod in every manor. And in one reſpect 
the antient law was much leſs unreaſonable than the 
modern; for the King's grantee of a chaſe or free-warren 
might kill game in every part of his franchiſe; but now, 
though a freeholder of leſs than 100 J. a year is forbidden 
to kill partridge upon his own effate, yet nobody elſe (not 
even the Lord of the manor, unleſs he hath a grant of 
free-warren) can do it without committing a treſpaſi, and 
Subjefing himſelf to an action. 


The ſeveral Ratutes concerning the game. 

No perſon thall take pheaſants or partridges with en- 
gines in another man's ground, without licence, on pain 
of 10. flat. 11 H. 7. c. 13. If any perſon ſhall take or 
kill any pheaſants or partridges, with any net in the 


and 105. for every partridge taken; and hunting with 
ſpaniels in ſtanding corn, incurs a forfeiture of 40s. 
23 Elix. c. 10. Thoſe who kill any pheaſant, partridge, 
duck, heron, hare, or other game, are liable to a for- 
feiture of 20 for every fowl and hare ; and ſelling, or 
buying to ſell again, any hare, pheaſant, Cc. the for- 
feiture is 10s, for each hare, &c. 1 Fac. 1. . 17. 
Alſo pheaſants or partridges are not to be taken between 
the firſt of July and the laſt of Auguff, on pain of m- 


every pheaſaut, Wc, killed: and conſtables, having a 
juſtice of peace's warrant, may ſearch for game and nets, in 
the poſſeſſion of perſons not qualified by law to kill game, 
or to keep ſuch nets. 7 Fac. 1.c. 11. Conſtables, by war- 
rant of a juſtice of peace, are to ſearch houſes of ſuſpected 
perſons for game: and if any game be found upon them, 
and they do not give a good account how they came by 
the ſame, they ſhall forfeit for every hare, pheaſant, or 
partridge, not under 55. nor exceeding 20s. And inferior 
tradeſmen, hunting, c. are ſubject to the penalties of the 
act, and may likewiſe be ſued for treſpaſs : if officers of 
the army or ſoldiers kill game without leave, they forfeit 
5 L an officer, and 165, a ſoldier, 4 5 V. & M. c. 23. 
higlers, chapmen, carriers, inn-keepers, victuallers, &c. 
having in their cuſtody, hare, pheaſant, partridge, heath- 
game, c. (except ſent by ſome perſon qualified to kill 


y diſtreſs and ſale of their goods, being proved by one 


tween the firſt day of July and the firſt of September, they 


by killing game, keeping engines for that purpoſe, or 


able not only before jaſtices of peace by the ſeveral W 
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put alfo by action of debt, bill, plaint or information, in 
of his Majeſty's courts at Vefiminſlen; and the plaintiff, 


if {x recovers, ſhall likewiſe. have double coſts, 8 G. 1. 
If any perſon: ſhall 51 25 gun not qualified, he 
1 


ng qualified may take 


c. 19. 


ſhall forfeit 10 4. And perſons 


guns from thoſe that are not, and break them. 22 & . 


23 Car. 2. c. 25. 33 H. 8. c. 6. 


One juſlice of peace, upon examination wad proof . 
the offence, may commit the offender, till he hath paid 


the forſeiture of 10 I. And perſons not qualiſed by law, 
keeping dogs, nets, or other engines to kill game, being 
convicted thereof before a juſtice of peace, ſhall forfeit 
J or be ſent to the houſe of correction for three months; 
and the dogs, game, c. ſhall be taken from them, by 
the flat. 5 Ann. | reg 84% 4 
No certiorari ſhall be allowed to remove any conviction 
or other proceeding on the flat. 5 Ann. Sc. into any 
court at Weſtminſter, unleſs the party convicted become 


bound to the party proſecuting with ſufficient ſureties, in 


the ſum of 50/. to pay the proſecutor his coſts and 
charges, &c. after the conviction confirmed, or a pro- 


cedendo granted. bid. On a certiorari to remove a con- 


viction before a juſtice, &c. for carrying a gun, not 
being qualified; it appeared upon the return to be taken 
before a certain juſtice of peace, without adding necnon ad 
diverſas felonias & tranſgreſones audiend. aſſign, &c. and 
it was ruled that this was a good exception upon a certi- 
orari to remove an indictment taken at the ſeſſions; but 
not upon a conviction of this nature, becaule the court 
can take notice that the ſtatutes give the juſtices. authority 
in theſe caſes. I Vent. 33. Sid. 419. 0 em Kite 

A perſon was convicted before a juſtice of peace upon 


7 


the ſtatute, for keeping a gun, not having 1004, per 


Ann. and the conviction being removed into B. R. was 
quaſhed, for not ſaying auben the defendant had not 100 1. 
a year; for it might be he had ſuch eſtate at the time 


when he kept the gun, tho? not at the conviction, and 


the offence and time ought to be certainly alledged. 3 
Mad. 280. The defendant not having 1000. per Aun. 
did uſe a gun in February, and was brought before a 
juſtice of peace in March following, and then by him con- 
viced ; and it was held, that as by the ſtatute no time 
was limited when the offender ſhould be carried before a 
Juſtice to be examined, it therefore ought to be /n/arter ; 
which not being done, the conviction was quaſhed. 


If a perſon hunt upon the ground of another, ſuch 


other perſon cannot juſtify killing of his degs, as appears 
by 2 Roll. Abr. 567. But it was otherwiſe adjudged 
Mich. 33 Car. 2. in C. B. Cro. Fac. 44+ and ſee 3 Lev. 
28. See flat. 9 Geo. 1. c. 22. See likewie 24 G. 2. 
c. 34. for the better preſervation af the game in Scotland. 
By the fat. 26 Geo. 2. c. 2. All ſuits and actions brought 
by virtue of fat. 8 Geo. 1. c. 19. for the recovery of 
any pecuniary penalty, or ſum of money, for offences 
committed againſt any law for the better preſervation of 
the game, ſhall be brought before the end of the ſecond 
term after the offence committed. 1 n de 
By 28 Geo. 2. c. 12. perſons ſelling, or expoſing to 
ſale, any game, are liable to the penalties inflicted by 5 
Ann. c. 14. on higlers, Cc. offering game to ſale: and 
game found in the houſe or poſſeſſion of a poulterer, ſaleſ- 
man, fiſhmonger, cook, or paſtrycook, is deemed ex- 
poling thereof to ſale, 5 390 ee eee e 
By 2 Geo. 3. c. 19. After the 1 June 1762, no per- 
ſon may take, kill, buy or ſell, or have in his cuſtody, 
any partridge, between 12 February and 1 September, or 
Pheaſant, between 1 February and 1 Ofober, or heath 
fowl, between 1 January and 20 Auguſt, or grouſe, be- 
tween 1 December and 25 July, in any year; pheaſants 
taken in their proper ſcaſon-and kept in mews, or. breed- 
ing places, excepted ; and perſons offending -in any of 
the caſes aforeſaid, forfeit 51. per bird, to the proſecutor, 
to be recovered. with full cofts, in any of the courts at 
Weſtminſter. By this act, likewiſe the whole of the pe- 
cuniary penalties under the 8 Geo. 1. c. 19. may be ſued 
for, and recovered to the ſole uſe of the proſecutor with 
double coſts; and no part thereof to go to the uſe of the 
poor of the pariſh. 85 6. | neat, 
By 5 Geo. 3. c. 14. After the 1 June 1765, perſous 
convicted, within ſix months after the offence, of ſlealing 


& 


therein; or knowingly, receiving or buying f 


4 


| or deſtroyiog, fiſh, in 6h-ponds, Ee. or aiding praiſes 


£ ®3 


making a diſcovery of, and convicting bis accomplices, 


ſtroying, He. Fiſh in , rivers or other waters, forfeit to 
the owner of the fiſhery 5 /.' On complaint of the 


viction; otherwiſe. the offender to be committed to the 


brought for the penalty in any of the courts at Wefminſfter, 

within fix months after the offence. None liable to for- 
feit for taking fiſh in any river, Sc. wherein they have 
a right, | CW nr Sls. 20 
time, and taking or killing conies there, or aiding or 
aſſiſling therein, may be puniſhed by tranſportation, or 
by whipping, fine or impriſonment. Perſons convicte 


act. This act does not extend to the deſtroying conies in 
the day. time, on the ſea and river banks in the county of 
Lincoln, &c.. No ſatisfaction io be made for damages 
occaſioned by entry, unleſs they exceed ii. 


kill any bare, &c,. between ſun-ſetting and ſun · xiſing, or 
uſe any gun, &c. for deſtroying game, ſhall for the fir 
offence be impriſoned for any time not exceeding /, nor 
leſs than rte months. If guilty of a ſecond offence, af- 
ter conviction. of a firſt, to be 7mpr:/oned for any time not 
exceeding twelve months, nor leſs than ix, and ſhall alſo 
within three days from the time of his commitment either 
for the , or for any other offence, be once publicly 
 ephipped.  _ 


„„ „ 


Offenders on a Sunday uſing a gun or engine for de- 


ſtroying game to forfeit on conviction taventy pounds, For 
want of diſtreſs the offendet to be committed for any 


months. N 8 
Perſons thinking themſelves aggrieved may appeal 
to the quarter ſeſſions, and the determinations of 11. juckees 
there to be final. See farther Burn's Fuftice, title Game, 
Same⸗keepers, Are thoſe who bave the care of keep- 
by Lords of manors, etc. Lords of manors, or other 
royalties,” not under the degree of an efquire, may, by 
writing under hand and ſeal, authoriſe one or more game- 
| keepers; who may ſeize guns, dogs, nets, and other en- 
gines, made uſe of to kill the game by ſuch perſons as 
are prohibited, for the. uſe of the Lord of the manor, or 
otherwiſe deftroy them. 22 and 23 Car. 2. c. 25, _ 
Any Lord or Lady of a manor or lordſhip, may im- 
power his or her game-keeper within their reſpective royal- 
ties, to kill hare, pheaſant, partridges, ete. But if the 
game-keeper,. under colour of the ſaid power, ſhall kill, 
and afterwards ſell or diſpoſe thereof to any perſon what- 
ſoever, without the conſent of the Lord or Lady of ſach 
manor, upon conyiction thereof, he ſhall. be committed 
to the houſe of correction for three months, there to be 
kept to bard labour. 5 Aan. c. 14 
By the flat. 9 Ann. c. 25. no Lord or Lady of a 
manor ſhall make, conſtitute or appoint, above one per- 
ſon to be game · ſecper within any one manor; with power 
to kill game; the name of which game-keeper ſo appoint- 
ed, is to- be entered with the cleik of the peace of the 
county wherein the manor lies: and if any other game- 
keeper ſhall preſume to kill any hare, pheaſant, partridge, 
Fe. Or if any game-Zeeper ſhall fell any hare, pheaſant, 
Sc. he ſhall for every offence incur ſuch forfeitures as 
are inflicted by the act 5 Ann. c. 14. | 
And by 3 Geo. 1. c. 11. no Lord of a manor is to make 


* 


take and kill hare, pheaſant, partridge, or other game, 
unleſs ſuch. perſon be qualified by law ſo to do, or be 
truly and properly a ſervant to the ſaid Lord, or imme- 
diately employed to take and kill game for the ſole uſe or 
benefit of the ſaid Lord: and any perſon not qualified, or 
| 5 M | ES tas 


are. to be tranſported for ſeven. years. Any offender 


is intitled 55 pardon. Perſons convicted of taking or de- 
CE 


houſe of correction for fix months; or an action may be 


Perſons: convicted of entring warrens, in the night= 


on this act, not liable to be convicted under any former 


It may not be improper to mention an act made in the 
preſent reign, and not yet repealed, viz, 10 Geo, 3. . 19. 
for preſervation of the game, which ſhews the importance 
of the object. It is thereby enacted, that if ay perſon. 


time not exceeding A, nor leſs than tree calendar 


ing and preſerving of the game, being appointed thereto. 


offence, juſtice to iſſue his warrant for apprebending tbe 
offender; and the penalty to be paid down upon con- 


— 


or appoint any perſon. to be a game-keejer, with power to 
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ndt employed as aforeſaid, who, under pretence. of any 
qualification from any Lord of a manor, ſhall take or kill 
any hare, &c. or keep or uſe any dogs tokill and deſtroy 
the game, ſhall for every ſuch offence incur ſuch forfei- 
tures, pains, and penalties, as are inflited by the acts 
5 Ann. © 14. 9 Aan, c. 25. By this laſt ſtatute, no 
game -lerper can qualify any perlon to kill game, or to 
keep guns, dogs, Ce. | 

Where game-4eepers ought to have a juſtice of peace's 
warrant, to take away guns from unqualified perſons, ſee 


Comberb, 305. 


Appointment of a game-leeper by a Lord of a manor. 


O all people to whom theſe preſents ſpall come, 1 T. 
Lord A. Lord of the manor of B. in the county of, &c. 


have (by virtue of ſeveral ads of parliament lately made for 


the preſervation of the game ) rominated, authoriſed and ap- 
pointed, and by theſe preſents do nominate, authoriſe and ap- 
point E. D. of, &c. to be my game-keeper of and within 
my manor, &c. in the ccunty of, &c. aforeſaid, with full 
power and authority, according to the direction of the flatutes 
in that caſe made, to kill game for my uſe ; and to take and 
ſeize all ſuch guns, greyhoun21, ſetting dogs, and other dogs, 
ferrets, trammels, hays, or other nets, ſnares or engines, for 
the taking, killing or defliroying of bares, pheaſants, par- 
tridges, or otber game, as within the ſaid manor of, &C. and 
the precinds thereof, ſhall be kept or uſed by any perſon or 
fer ſons not legally qualified to do the ſame : and farther to act 
and do all and every thing and things which belong to the 
office of a game-keeper, purſuant to the direction of the ſaid 
as of parliament, during my will and pleaſure ; for which 
this ſpall be bis ſufficient warrant. Given under my hand 
and ſeal, &c. 


Gaming, or Games unlawful, ( Ludes vanes) The 
Playing at tables, dice, cards, fc. King Ed. 3. in the 
39th year of his reign, injoined the exerciſe of ſhooting 
and of artillery, and forbad the caſting of the bar, the 
hand and foot balls, cock-fighting, & alios ludos wanos ; 
but no effect did follow from it, till they were ſome of 
them forbidden by act of parliament. 11 Rep. 87. Anno 
28 Hen, 8. Proclamation was made againſt all unlawful 
games, and commiſſions awarded into all the counties of 


England, for the execution thereof; ſo that in all places, 


tables, dice, cards and bowls, were taken and burnt. 
Stow's Annals 5 27. And by the ſtatute 33 H. 8. c. 9. 
Juſtices of peace, and head officers in corporations, are 
impowered to enter houſes ſuſpected of unlawful games; 
and to arreft and impriſon the gamefers, till they give 
ſecurity not to play for the future: alſo the perſons keep- 
ing unlawful gaming houſes, may be committed by a juſ- 
tice, until they find ſuteties not to keep ſuch houſes; 
who ſhall forfeit 40s. and the gameſters 6s. 8 d. a time: 
and if the King licenſe the keeping of gaming houſes, it 
is againſt law, and void. 


No artificer, apprentice, labourer, or ſervant, ſhall | 


play at tables, tennis, dice, cards, bowls, Cc. out of 
Chriflmas time, on pain of 205. for every offence; and 
at Chri/lmas, they are to play in their maſter's houſe, or 
preſence: but any nobleman, or genileman, having 
100 J. per Annum eſtate, may licenſe his ſervants or family 
to play within the precincts of his houſe, or garden, at 
cards, dice, tables, or other games, as well among them- 
ſelves, as others repairing thither. Stat. /bid, This act 
is to be proclaimed once a quarter, in every market-town, 
by the reſpeRive mayors, &c. and at every aſſiſes and ſeſ- 
ſtons. A perſon was convicted of keeping a cock-pit; 
and the court reſolved it to be an unlawful game, within 
the flat. 33 Hen. 8. c. 9. and fined him 40s. a day. 
Keb. 510. But to play at dice, Cc. is not unlawful in 
itſelf, though prohibited by ſtatutes to certain perſons, 
and to be uſed in certain places. 2 Ventr. 175, 

If any perſon, of what degree ſoever, ſhall by fraud, 
deceit, or unlawful device, in playing at cards, dice, 
tables, bowls, cock-fighting, horſe-races, foot-races, or 
other games or paſtimes, or bearing a ſhare in the ſtakes, 
betting, &c. win any money or valuable thing, he ſhall 


forfeit treble the value, one moiety to the crown, and | 


. ſame, 
all other games with one or more dice, or any thing in 


" 5 — 
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the other to che party grieved, proſecution being iu 6, - 


months; in default whereof, the laſt mentioned moiety 


is to go to ſuch other perſon as will proſecute within one | 


year, Cc. 16 Car. 2. cap. 7. See the a. | 
By the ſtatute of 9 Aun. cap. 14. all netes, (bills, Bond 


Judgments, 'mortgages,' or other ſecurities, given for mo. 


ney won by playing at cards, dice, tables, tennis, bow], 
or other games; or by betting on the ſides of ſuch as play 
at any of thoſe games, or 'for repayment of any mone 


knowingly lent for ſuch gaming or betting, ſhall be vod. 


And where lands are granted by ſuch mortgages or ſecy. 


rities, they ſhall go to the next perſon, who ought to have 
the ſame as if the 3 were actually dead, and the 


grants had been made to the perſon ſo intitled after the 


death of the perſon ſo incumbering the ſame. If any 


perſon playing at cards, dice, or other game, or betting, 


ſhall laſe che value of 10 l. at one time, to one or mare 


perſons, and ſhall pay the money, he may recover the mo. 


ney leſt by ation of debt, within three months afterwards; 


and if the loſer do not ſue, agy other perſon may do it, 


and recover the ſame, and rreble the value with caſis, one 


moiety to the proſecutor, and the other to the poor; And 
the perſon proſecuted ſhall anſwer upon oath, on prefer. 
ring a bill to diſcover what ſums he hath won. vis 

Perſons by fraud or ill pradice, in playing at cards, 
dice, or by bearing a ſhare in the ſtakes, ec. or by bez. 


ing, winning any ſum above 101, ſhall forfeit five times the 


value of the thing won, and ſuffer ſuch infamy and cor po- 


ral puniſhment, as in caſes of wilful perjury, being con- 


victed thereof on indictment or information; and the pe- 


nalty ſhall be recovered by action, by ſuch perſon as will 
ſue for the ſame. And if any one ſhall 2 /ault and bear, or 
challenge to fight any other perſon, on account of money 


won by gaming, upon conviction thereof, he ſhall forfiir 


all bis goods, and ſuffer impriſonment for two years, Stat, 
9 Ann. c. 14. = | 1 "#0? >: 
Alſo by this ſtatute, any two or more juſtices of peace, 
may cauſe ſuch perſons to be brought before them as they 
ſuſpect to have no viſible eſtates, &c, to maintain them; 
and if they do not make it appear that the principal part 
of their expences is got by other means than gaming, the 
juſtices ſhall require ſecurities for their good behaviour 
for a twelvemonth; and 1a default of ſuch ſecurity, com- 


mit them to priſon until they find it: And playing or 
betting during the time, to the value of 205; ſhall be 


deemed a breach of good behaviour, and a forfeiture of 
their recogniſances.' bid. | | 
Where it ſhall be proved before any juſtice of peace, 


that any perſon hath uſed unlawful games contrary; to the. 
Statute 33 Ha 8. c. . the juſtice may commit ſuch offen- 


der to priſon, till he enter into a recogniſance that he 


ſhall not from thenceforth, at any time to come, play at 


any unlawful game. Statute 2 Geo. 2. cap. 28. For bet- 
ter preventing exceſlive and deceitful gaming; the ace of 


hearts, faron, baſſet, and hazard, are declared to be lot- 
teries by cards or dice; and perſons ſetting up theſe games 


are liable to the penalty of 200/. And every perſon who 
ſhall be an adventurer, or play or ſtake therein, forfeits 
5ol. Likewiſe the ſale of any houſe, plate, &c,-in the 
way of lottery by cards, Cc. is adjudged void, and the 
things to be forfeited to any perſon that will ſue for the 
12 Geo, 2. cap. 28, The game of paſſage, and 


that nature, having figures or numbers thereon, (back- 
gammon and games now played with thoſe tables only ex- 
cepted) ſhall be deemed games or lotteries by dice, with- 
in the 12 Geo. 2. c. 28. And ſuch as keep any office or 
table for the ſaid game, c. or play thereat, are ſubject 
to the penalties in that act. 13 Geo. 2. cap. 19. | 
By the Stat. 18 Geo. 2. cap. 34. Playing. at, or keep- 
ing any houſe or place for playing at the game of roulet, 
otherwiſe roly- poly, or any other game with cards or dice 
already prohibited, incurs the penalties in Statute 12 Geo. 
2. cap. 28. Perſons loſing 10 J. and paying the ſame, 
may ſue the winner, and recover the ſame with colts: 
Ard on a bill in equity the court may decree the ſame to 
be paid, The perſons who have juriſdiction to determine 
informations on the ſtatutes againſt gaming, may ſummon 
witneſſes, who, on refuling to appear and give . 
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mall forfeit 50 J. No privilege of parliament ſhall be al- 
lowed on proſecution for keeping a gaming houſe. 


"Perſons /ofing 10 l. at one time, or 20 l. in twenty-four * 


hours, may be indicted and fined five times the value. See 
the 25 Geo. 2. c. 36. concerning the manner of proſe- 
cuting perſons for keeping gaming - bouſes, Se. See 1 Salk. 


344-5» 5 Mod. 13. Mod. Ca/. 128. 


Com 
tions to idleneſs, but as they draw together great numbers 
of diſorderly perſons to the diſturbance of the neighbour- 
hood. 1 Haw. P. C. 198. e 

Ney had a writ on the Stat. 33 Hen. 8. c. 9. to remove 
bowling-alleys, c. which were pulled down, as common 
nuſances. 3 Keb. 465, _ | 9 

Cricket, adjudged a _ame within the gth of An. c. 14. 
Wilſon, par. 1. 220. 80 as tO a foof-race, but it muſt 
appear that a perſon was playing at ſuch a game, or elſe 
a wager laid on his fide, is not a betting within the ſta- 
tate. 1bid. par. 2. 36. A horſe-race is a game within 
the Stat. I. 309. c | 

Gang-days. (Dies Luftrationis) And gang-weeks are 
mentioned in the laws of King Arhe/ftan. See Rogation 

gel. 5 | 85 
Gael, {Gaola, Fr. Geole, i. e. Caveola, a cage for birds) 
Is uſed metaphorically for a priſon. It is a ſtrong place or 
houſe for keeping of debtors, Ic. and wherein a man is 
reſtrained of his liberty to anſwer an offence done againſt 
the laws: And every county hath two gaols, one for debt- 
ors, which may be any houſe where the ſheriff pleaſes ; 
the other for the peace and matters of the crown, which is 
the county gaol. Mod. Juſt. 230. 

Under this head we may conſider according to the di- 
viſion in the New Abr. 


I. By what authority gaols may be erected, and at whoſe 
charge they are to be repaired. 

II. To what place, and at whoſe charge, offenders are 10 
be committed, and how they are to be maintained, 


III. Of the offence of breaking gaol. 


I. By what authority gaols may be erected, and at whoſe 
charge they are to be repaired. | 


Gaols are of ſuch univerſal concern to the public, that 
none can be erected by any leſs; authority than an act of 


parliament. 2 In/t. 705. All priſons and gaols belong 


to the King, although the ſubje& may have the cuſtody 
or keeping of them. 2 Juſt. 100. It is ſaid, that none 
can claim a priſon as a franchiſe, unleſs they have alſo a 
gaol-delivery; and that therefore the Dean and Chapter 
of Weſiminſter, though they have the cuſtody of the Gate- 
houſe priſon, yet as they have no gaol-delivery, they muſt 


on gaming-bouſes are a common nuſance in the 
eye of the law; not only becauſe they are great tempta- 


 _— 


K ty of ( t 4 


By the 5 H. 4. cap. 10. it is enacted, © That none 
ſhall be impriſoned by any juſtice of the peace, but only 
in the common gaol, ſaving to lords and others, who 
have gaols, their franchiſe in this caſe“. This ſtatute is 
only declaratory of the Common law, 2 1nfl. 3. 
But the court of King's Bench may commit to any pri- 
ſon in the kingdom which they ſhall think molt proper, 
and the offender ſo committed or condemned to impriſon- 
ment cannot be removed or bailed by any other court. 
Moor 666. pl. 913. 1 Sid. 145. 5 | 
But by 31 Car. 2. c. 2. ſeck. 12. No ſubject ſhall be 
ſent to foreign priſons. 
And as priſoners ought to be committed at ſirſt to the 
proper priſon, ſo ought they not to be removed from 
thence, except in ſome ſpecial caſes. FELL 
To which purpoſe, by the ſaid ſtat. 31 Car. 2. c. 2. 
ſee. 9. it is enacted, That if any ſubject of this realm 
ſhall be committed to any priſon, or in cuſtody of any 
officer, for any-criminal or ſuppoſed criminal matter, he 
ſhall not be removed into the cuſtody of any other, unleſs 
it be by a habeas corpus, or other legal writ; or where 
the priſoner is delivered to the conſtable, &c. to be 


carried to ſome common gaol; or where any perſon is 


ſent by order of any judge of aſſiſe, or juſtice of the peace, 
to any common work-houſe, or houſe of correction; or 
where the priſoner is removed from one priſon to another 
within the ſame county, in order to a trial or diſcharge 
by due courſe of law; or in caſe of ſudden fire or infec- 
tion, or other neceſſity ; upon pain that he who makes 
out, ſigns, or counterſigns, or obeys, or executes, ſuch 
warrant, ſhall forfeit to the party grieved one hundred 
pounds for the firſt offence, two hundred pounds for the 
ſecond, c.“ See 19 Car. 2. cap. 4. for impowering 


juſtices of the peace to remove priſoners in caſe of in- 


fection. | 

By 11 & 12 Wil. 3. c. 10. All murderers and felons 
ſhall be impriſoned in the common gaol, and the ſheriffs 
ſhall have the keeping of the gaol. | 


As to the charge of conveying priſoners, 


Offenders committed to priſon, are to bear the charges 
of their conveying to gael; or, on refuſal, their goods 
ſhall be ſold for that purpoſe, by virtue of a juſtice of 
peace's warrant ; and if they have no goods, a tax is to 
be made by conflables, &c. on the inhabitants of the pa- 
riſh where the offenders were apprehended. 3 Fac. 1. 
cap. 10, And by 27 Geo. 2. c. 3. The expence of con- 
veying poor offenders to gaol, or the houſe of correction, 
ſhall be paid by the treaſurer of the county, except in 
Middleſex. _ 8 

For the relief of priſoners in gaols, juſtices of peace 
in ſeſſions have power to tax every pariſh in the county, 


be 32.3 
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not exceeding 8 d. per week, leviable by conſtables, and 
diſtributed by collectors, Fc. 14 Elix. cap. 5. 4 
Alſo by 19 Car. 2. c. 4. Further proviſions are made 
for the relief of poor priſoners, and ſetting them to work. 
And by 22 & 23 Car. 2. c. 20. It is enacted, That 
« all ſheriffs, gaolers, c. ſhall permit their priſoners to 
tc ſend for neceſſary food where they pleaſe; nor demand 
any greater fee for their commitment or diſcharge than 
© what is allowable,” Alſo it is thereby directed, that 
an inquiry be made into all charities given for the benefit 
of poor priſoners. Laſlly, by 2 Geo. 2. c. 22. Chief 
juſtices, &c. are to examine into gifts for priſoners ;* And 
tables of ſuch gifts are to be hung up in the gao/s, and 
regiſtered by the clerks of the peace. | 


ſend a kalendar of the priſoners to Newgate. 1 Salk. 343. 

Fareſl. 31. per. Holt Ch. J. | | | 

By the 14 Ea. 3. cap. 10. it is enacted, That the ſhe- 

riffs ſhall have the cuſtody of the gao/s as before, and ſhall 

put in under-keepers for whom they will anſwer. This 
ſtatute is confirmed by 19 H. 7. cap. 10. 

Although divers lords of liberties have the cuſtody of 

Priſons, and ſome in fee, yet the priſon itſelf is the King's 

pro bono publico, and therefore it is to be repaired at the 

common charge. 2 1»ft. 589. If a gaol be out of repair, 

inſufficient, Sc. the juſtices of peace in the quarter-ſeſ- 

ſions may agree with workmen for rebuilding or repair- 

ing it; and, by warrant under their hands and ſeals, or- 

der the ſum agreed upon to be levied upon the ſeveral 

hundreds and diviſions in the county, by a proportion- 
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6 ate rate. 11 & 12 V. 3. cap. 19. See 12 Geo. 2. III. As to breaking of priſon. 

5 c. 19. | This offence, by the Common law, was no leſs than 
Eng | felony ; and this whether the party were committed in a 
: II. To 2 17 at 2 5G gong 4 7 e to be | criminal, or civil caſe, or whether he were actually within 
T1 W nm 79 20 NNN the walls of the priſon, or only. in-the ſtocks, or in the 
7 | Juſtices of peace may not commit felons, and other | cuſtody of any perſon who had lawfully arreſted him, or 


criminals to the counters in London, or other priſons but 
the common gaols, for legally they cannot impriſon any 
where but in the common gal. Co. Lit. 9, 119, But 
the houſe-of correction, and the counters of the Serif of 
Lendon, are the common priſons for offenders for the breach 


whether he were in the King's priſon, or one belonging 
to a lord, or franchiſe, 2 Ia. 589. Staundf. P. C. 31. 
Cro. Car. 210. a” X | 

But now, by the ſtatute 1 Ed. 2. flat. 2. None from 
henceforth that breaketh priſon ſhall have judgment of 
life, or member, for breaking of priſon only, except the 


cauſe 


me II 
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of the peace, &c. 
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cauſe for which he was taken and impriſcaed did require 
ſuch judgment, if he had been con vict thereupon accord- 
ing to the law and cuſtorh of the realm; albeit in times 
palt it hath been uſed otherwiſe.” | | 
Any place whatſoever, wherein. a perſon. under a law- 
ful arreſt for a ſuppoſed capital offence is reſtrained from 
his liberty, whether in the ſtocks or ſtreet, or in the com- 
mon gal, or the houſe of a couſtable, or private perſon, 
or the priſon of the ordinary, is a priſon within the ſtatute. 
2 Infl. 589. Dyer. go. yl. 60. Crem. 38. Cro. Car. 210. 


Hale's P. C. 107. Lots 
That there mult be an actual breaking, for the words 


feloxice fregit priſenam, which are neceſlary in every in- 
dictment tor this offence, cannot be ſatisfied without ſome 
actual force or violence; and therefore if the priſoner, 
' without the uſe of any violent means, go out of the priſon 
doors, which he finds open by the negligence or conſent 
of the gaoler, or if he eſcape through a breach made by 
others without his privity, he is guilty of a - mi/demeanor 

only, ang not of felony. 2 la. 589. Hale F. C. 108. 
Staundf. P. C. 31. | 

Nor will the breaking of priſon, which is neceſſitated 
by any accident, happening without any default of the 
priſoner, as where the priſon is fired by lightning, or 
otherwiſe, without his privity, and breaks out to ſave his 
life, come within the ſtatute. P/owd. 136. 2 Ia. 590. 
Hale P. C. 108. Nor is it felony to break a priſon, un- 
leſs the priſoner eſcape, Keila. 87,4 _ _ 

If the impriſonment be for any offence made capital by 

a ſublequent ſtatute, the breach of priſon is as much 
within the act of 1 Ed. 2. Stat. 2. as if the offence had 
always been felony; but if the offence, for which a man 
is committed, were but a treſpaſs at the time when he 
breaks the priſon, and afterwards become felony by a 
ſubſequent matter; as where one committed for having 
dangerouſly wounded a man, who afterwards dies, breaks 
the priſon before he dies, the fiction of law, (which to 
many purpoſes makes the offence a felony ab initio) ſhall 
not be carried ſo far as to make the priſon-breach alſo a 
felony, which, at the time when it was committed, was 
but, a miſemeanor. Hales P. C. 108. 2 ft. 591. 
Ploud. 258. N „ 
Alſo it ſeems the better opinion, that if the offence, 
for which the party was committed, be in truth but a 
treſpaſs, the calling it felony in the mittimus, will not 
make the breaking of the gaol amount to felony ; and 
that on the ih Bs if the offence were in truth a ca- 
pital one, the calling it a treſpaſs in the nittimus will not 
bring it within the itatute; for the cauſe of impriſonment 
is what the ſtatute regards, and that is the offence, which 
can neither be leſſened, nor increaſed by a miſtake in the 
mittinus. But for this, ſee 2 Hawk. P. C. 126-7. 

The offence of breaking priſon is but felony, whatſo- 
ever the crime were for which the party was committed, 
unleſs his intent were to favour the eſcape of others who 
were committed for treaſon, for that will make him a 
principal in the treaſon, 2 Haul. P. C. 127. | 
He that breaks priſon may be proceeded againſt for 
ſuch crime before he be convicted of the crime tor which 
he is committed, becauſe the breach of priſon is a diſtin , 
independent offence ; but the ſheriff's return of a breach 
of priſon is not a ſuffic;eat ground to arraign a man with- | 
out an indictment. 2 Hawk. P. C. 127-8. | 

It is not ſufficient to indict a man generally, for having 
f-loniouſly broken priſon; but the ca/e muſt be ſet forth 
ſpecially, that it, may appear he was lawfully in priſon, 
and for a capital offerce, Hale P. C. iog. 2 Inſt. 591. 
de⸗ Frijon, Mar fbaijea. | 
© Gaolcr, Is the maſter of a priſon; one that hath the 
cuſtody of the place where priſoners are kept. Sheriffs 
mult make ſuch gaolers for which they will anſwer : But 
if there is a default in the gaoler, aQtion lies againſt him 
for an eſcape, c. 2 Inf 592. In common caſes, the 
ſheriff, or gaoler, is chargeable at the diſcretion of the 
party; * the Serif is moſt uſually charged. Wood's 
Int. 76. He who hath the cuſtody of the gaol wrong- 
fally, or of right, mall be charged with the eſcape of 
priſoners; and if be that hath the actual poſſeſſion be not 
ſofficient, re/pondeat ſuperior. Ibid. A gaoler kills an 
unruly priſoner, it is no felony; but if it be by hard 

2 


& 4 0 
oſage, it js felony and murder. 3 If. 52. And if 

gaaler harharouſly miſuſe Ces Vt be FF a > 
Feen 0H TY 

By the 14 Ed. 3. cap. 10. If any keeper of a priſon 
or under-keeper, by too great dureſs of imptiſonment | 
and by pain, make any pri 1 that he hath in his ward 
n e ü e e Fe of 
By the 4 £4, 3. c. 10. It is enacted, that the ſherig, 
and gaolers N and ſafely kee in Ny pain 
henceforth ſuch thieves and felons, by the delivery of. the 
conſtables and townſhips, without taking any thing for 
the receipt; and the jufices to deliver the gaol, Ball lave 
fower to bear their complaints, that will complain 'a; ainſt 
the fheriffo and gaolers in ſuch caſe, and thorebyT; to 
puniſh the ſheriffs and gaolers, if they be found guilty 

By the 23 H. 6. cap. 10. a gaoler upon commitment may 


take 4d. 


By the 3 H. 7. c. 3. The ſheriff and every other per- 
ſon, having authority or power of keeping of gaol, or of 
priſoners for felony, ſhall certify the names of all pri- 
ſoners in his cuſtody to the juſtices of gaol-delivery. And 
by Stat. 22 & 23 Car. 2. c. 20. It is enacted, That the 
rates of fees, and government of priſons be ſigned. by the 
Lord, Chief Juſtices, &c. and hung up in every gael 
„ %%% Tr PO OO £ 

And farther, that felons and. priſoners for debt, ſhall 


not be lodged together, No fees ſhall be taken by gailers 


ef priſoners, but ſuch as are allowed by law, and the 
Judges, &c. are to ſettle the ſame; alſo the judges may 
determine petitions againſt extortions of aolers, Palifz 
Sc. Stat. 2 Geo. 2. cap. 22. See 28 Geo, 2. c. 13. And 
30 Geo. 2. c. 18. 0 | 7; 

If any perſon aſſault a gaoler, for keeping a priſoner 
in ſafe cuſtody, he may be fined and impriſoned. 1 Hawk, 
58, 59. Where a gaol is broken by thieves, the 
gaoler is anſwerable; not if it be broken by enemies. 
3 Inft. 52. | 15 ee 

It ſeems clearly agreed, that a gaoler by ſuffering vo- 
luntary eſcapes, by abuſing his priſoners, by extorting 
unreaſonable fees from them, or by detaining them in 
gaol, after they have been legally diſcharged, and paid 
their jult fees, forfeits his office; for that in the grant of 
every office it is implied, that the grantee execute it faith- 
fully and diligently. Co. Lit. 233. 9 Co. 5. 3 Mod, 
143. 1 5 
By 8 F 9 W. z. c. 27. The marſhal and warden 
taking any reward to connive at priſoners eſcape, forfeits 
500 J. and his ſaid office, and be for ever after incapable 
of executing any ſuch office. | | 

It hath been reſolved, that a forfeiture by a gaoler 
who hath but a particular intereſt, as of him who hath 
cuſtody of a gaol for life, or years, does not affect him 
in remainder, or reverhon, who hath the _— 
but that upon ſuch forfeiture his title ſhall accrue, and 
not go to the King, Poph. 119. 2 Lev. 71. Raym. 216. 


| 3 Lev. 288. 


But by the 8 & 9. V. 3, & 27. n is enacted, That 
the office of marſhal of the King's Bench, and warden of 


the Fleet, ſhall be executed by thoſe who have the in- 


heritance of the ſaid priſons, or their deputies,” &c. 
By the 3 Geo. 1. cap. 15. None ſhall purchaſe the of- 


| fice of gaoler, or any other office pertaining. to the bigh 
| ſheriff, under yu of 5007. And a gaoler in fad, is 38 
| 


much puniſhable for a miſdemeanor in his office, as if he 
were a a rightful gaoler. 2 Hawk. 134. d 
Gaol-delivery, The adminiſtration of juſtice being 
originally in the crown, in former times our Kings in 
perſon rode through the realm once in ſeven years, t9 
judge of and determine crimes and offences ; afterwards 
juflices in eyre were appointed; and fince juſtices of all. 
and gaol-delivery, &c. A commiſſion of à gaol-delivery is 
a patent in nature of a letter from the King to certain 


perſons, appointing them his juſtices, or two, or three, 


of them, and authoriſing them to deliver his gaol, at ſuch 
a place, of the priſoners in it; for which purpoſe, it 


commands them to meet at ſuch a place, at the time they 


chemſelves ſhall appoint ; and informs them, that for the 
ſame purpoſe the King hath commanded his ſheriff of * 
ſame county to bring all the priſoners of the * 


G A R 


OR TOS pn 1h (324964 Os ei e 
their -attachments before them, at the day appointed. 
Crom . uriſd. 125. 4 Inſi. 1 8. ry oe fn . 

1 2 of gaol- livery are im powered hy the Common 


law to proceed upon indictments of felony, treſpaſs, Or. | 
le 1 Feud. 4. (us 1.45 £810 


and to order execution orreprieve: And they have power 
to diſcharge ſuch. priſoners, as uppn their trials ſnall be 
acquitted; alſo all ſuch againſt whom, upon proclama- 
tion made, no evidence appears to indict them; which 
juſtices of oyer and terminer, &c. may not do. 2. Hawk, 
24, 25. . But theſe juſtices have nothing to do_with any 
perſon not in cuſtody of the priſon, except in ſome ſpecial 
caſes; as if ſome of the accomplices to a felony be in ſuch 
priſon, and ſome of them out of it, the juſtices may re- 
ceive an appeal againſt thoſe who are out of the priſon, 
as well as thoſe who are in it; which appeal, after the 
trial of ſuch priſoners, ſhall be removed into B. R. and 
proceſs iſſue from thence againſt the reſt, Fitz. Coron. 
77. S. P. C. 64. Such juſtices have no more to do with 
one let to mainpriſe, than if he were at large; for ſuch 
perſon cannot be faid to be a priſoner, ſince it is not in 
the power of his ſureties to detain him in their cuſtody: 
And where any perſon is bailed, there he is in the cuſtody 
of his ſureties, and they may detain him where they pleaſe, 
2 H. P. C. 25. Though per Holt Ch. J. If a perſon be 
let to bail, yet he is in law in priſon, and his bail are 
his keepers; and therefore the juſtices of gaol. delivery 
may take an indictment againſt him, as well as if he was 
actually in gaol. And they may take indictments not 
only of felony, but alſo of high treaſon, if the offenders 
are in priſon, and try and give judgment upon them, like 
unto commiſſioners of oyer and terminer; though it has 
been formerly held otherwiſe. 2 Hale's Hiſt, P. C. 35, 
Juſtices of gaol-delivery may puniſh thoſe who unduly 
bail priſoners; as being guilty of a negligent eſcape. 
S. P. C. 77. 25 Ed. 3. 39. They are alſo to puniſh 
ſheriffs and gaolers, refuſing to take felons into their 
cuſtody from conſtables, &c. 4 Ed. 3. 10. and have 
authority to puniſh many particular offences by ſtatute, . 
The granting a new commiſſion of gaol- delivery, or 
of the peace, in a town corporate, ſhall not avoid the 
former commiſſion, 2 & 3 Ph. & Mar. c. 18. Juſtices 


of gaol. delivery may act in their counties. 12 Geo. 2. 


C. 27. . 2 i 8 1 | St 
Gard; (Garba, from the Fr. Garbe, alias Gerbe, i. e. 
fafeis) Signifies a bundle or ſheaf of corn, Chart. Foreſt. 
cap. 7. And in ſome places it is taken for an handful, 
wiz, Garba aceris fit ex triginta pecitss Fleta, lib. 2. 
cap. 12. Garba ſagittarum is a ſheaf of arrows contain- 
ing twenty-four, Skene. 3 5 ; 8 
Garble, Is to ſever the droſs and duſt from ſpice, 
drugs, &c. Garbling is the purifying and cleanſing the 
good from the bad; and may come from the Italian Gar- 
bo, i. e. Finery or geatneſs; and thence probably we ſay, 
when we ſee a a 5 a neat habit, that he is in a hand- 
ſome Garb. Cowel. | 
Garbler of Spices, An officer of antiquity in the city 
of London, who may enter into any ſhop, warehouſe, Ec, 
to view and ſearch drugs and ſpices, and garble and make 
clean the ſame, or ſee that it be done, 21 Fac. 1. c. 19, 
And all drugs, c. are to becleanſed and garbled before 
ſold, on pain of forfeiture, or the value. Stat. 1bid. 
But ſee Stat. 6 Ann, cap. 16. 


Garcio, (Fr. Garcon) A groom or ſervant. Pla. Cor. 


21 Ed. 1. Garcio lolz, groom of the ſtole to the King: 
And in the ri language, (according to Toland) garſon 
is an appellative for any menial ſervant. Kennet's Glag. 
Garciones, Are thoſe ſervants who follow the camp. 
Habeat garcionem ſuo ſervitio ſemper atlendentem. 
Ingulph. 886. And the word garciones hath been applied 
to the baggage of an army; ſo called @ garcionibus Ave 
militum famulis, Walſing. 242. See Dict. de Trevoux. 
Gard, Gardian, &c. See Guard and Guardian. 
_ Gardebzache, (Fr. Gardebrace) An armour or vambrace 
for the arm, Chart, K. Hen. 5. 
Gardens; Robbing of gardens of fruit growing there- 
in, puniſhable criminally by whipping, ſmall fines, im- 
priſonment, and ſatisfaction to the party wronged, ac- 
cording to the nature of the offenge. See 43 Elix. c. 7. 
15 Car. 2. c. 2. 23 Ge, 2, C30 31 Cee, 8. c. 35. 
and 6 Geo. 3. c. 36, 48. 
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1 , 2 , ' 4 | 5 . C1 
; : Garderobe, {Gardrrobay -A cloſet or ſmall apartment, 


for hanging up clothes, being the ſame with avardrobe. 
Sep bas, 235+ 172 . 30, ORs 
SGardia, 1s a word uſed hy the fendi/ts for cuflodia. Lib. 


. Gare, A coarſe wool, full of 'ſtaring hairs, ſuch as 


gro about the ſhanks of ſheep... 31 Ed. 3. cap. 83. 


„Garlanda, A chaplet, coronet, or garland. Mat. 
Pariſ. e I „ 92 
SGatneſtüra, Victuals, arms, and other implements of 
war, neceſſary for the defence of a town or caſtle. Mat. 
Pariſ. Ann. 1250. | 9 n 
the heir. 5 Stat. 27 Elix. cap, 3» 1 + phy" ht 5 
.. Garniſment, (Fr. Garnement, from Garnir, i. e. in- 


| -- Garniſh, To garniſp the heir, Ggnifies in law to watn 


ſſtruert ) In a legal ſenſe intends a warning given to one 


for- his. appearance, for the better furniſhing of the cauſe 
and court. For example; one is ſued for the detinue of 
certain writings delivered; and the defendant alledging 
that they were delivered to him by the plaintiff, and an- 


other perſon, upon condition, prays that the other per- 


ſon may be warned to plead with the plaintiff, whether 
the condition be performed or not; in this petition he is 
ſaid to pray garaiſpment; which may be interpreted either 
a warning of that other, or a furniſhing the courk, with 
all parties to the action, whereby it may thoroughly de- 
termine the cauſe; and until he appears and joins, the 
defendant is as it were out of the court. Cromp. Juriſ. 
211. F. N. B. 106, A writ of ſeire facias is to 


forth againſt the other perſon to appear and plead with 


the plaintiff; and when he comes and thus pleads, it is 
called enterpleader: If the garniſpee be returned /cire fect, 
and make default, judgment will be had to recover the 
writings, and for their delivery, againſt the defendant ; 
and if the garniſbee appears and pleads, if the plaintiff 
recovers, he ſhall have damages. Raſt. 213. 1 Brownl. 
147. 1 : 8 5 + J : ; , : 

Garni/oment is generally uſed for a warning ; as gar- 
niſper le court is to warn the court; and redſonable gar- 
niſpment, is where a perſon hath reaſonable warning, 


Kitch. 6. In the Stat. 27 Eliz. cap. 3. we read, upon 


a garniſbment or two nibils returned, Ic. And further, 
ſome contracts are naked, an: Zarnement, and ſome fur - 
niſhed, Se. 3 'Þ "i „ | LEE 

Garnilhee, Is a third perſon or party in whoſe hands 
money is attached within the liberties of the city of Lon- 


don, by proceſs out of the ſheriff's court; ſo called, be- 


cauſe he hath had garniſbment or warning, not to pay the 
money to the defendant, but to appear and anſwer to the 
plaintiff creditor's fuit, Vide Attachment. 
Garniſture, A furniſhing or providing. Pat. 17 Ed. 3. 
Vide Garneſtura. Fett 1882 LO UMF - 
Garſummune, Gerſuma, or Ger/oma, A fine or amer- 
ciament. Domęſday, Spelm. Gloſſ. | N 
Garter. (Garterium, Fr. Fartier, i. e. Periſcelis, Faſ- 
cia poplitaria) Signifies in divers ſtatutes, and elſewhere, 
a ſpecial garter, being the enſign of a noble order of 
knights, inſtituted by King Ed. 3. anno dem. 1344. called 


Knights of the Garter : It. is alſo taken for the principal 


King at arms, among our Engliſh beraldi, attending upon 
the Knights thereof; created by King Hen. 5. and men- 
tioned in the Stat. 14. Car. 2. cap. 3 _ | 

The firſt dignity after that of nobility, is that of a 
Knight of the Order of Saint George, or of the Garter. 
Indeed many ſovereign Princes have been proud of the 


order, and conſidered themſelves as highly honoured by 


our Sovereign's conferring it on them. RY 
Garth, A little backſide or cloſe in the North of Eng- 
land ; being an ancient Britiſb word, as gardd in that lan- 


guage is garden, and pronounced and writ garth; alſo a 


dam or wear, Qc. = x | WH | 
— Garthman. As there are grebe ar wears for catch- 
ing of fiſh, ſo there are gartbmes; for hy ſtatute it is or- 
dained, that no fiſher nor garthman ſhall uſe any nets or 
engines to deſtroy. the fry of fiſh, c. 17.R. 2.-cap. g. 
And this word is ſuppoſed to be derived from the Scottiſh 
gart, which ſignifieth inforced,, or compelled ; and fiſh 
are forced by the wear to paſs in at a loop where they are 


taken. IG N 
5 N Ga ſtal dus, 
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Saſtaldus, A governor of the country, whoſe office 
was n and Who; had juriſdiction over the 
ommon people. Dean. 484 * YT 4G? 
l Gate, At the end of the names of places, fignifes a 
way or path, from the Sax. gent, i. el porta, The cuſtody 
of the gates of the city of Lenden, is granted to the Lord 
Mayor, Sc. by Chart. King: Hen. 4. 
Gavel, (Sax. gafel) Tribute, toll, cuſtom or yearly 
revenue; of which we had in old time ſeveral kinds. 
See Gabel. | | a wo ANTE A 
Gavelet, {gaveletum} Is an ancient and ſpecial kind 


01 


ww " 


of ceſ/avit uied in Kent, where the cuſtom of gawellind 


continues, whereby a tenant, if he with» holds his rents 
and ſetvices due to the lord, . ſhall forfeit his land: it was 
intended where no diſtreſs. could he found. on the premif- 


ture of a giſtreſs, and keep it a year and a day; within 
which time, if the teaant came and paid his rent, he was 
admitted to his tenement to hold it as before; but if nat, 
the lord might enter and enjoy the ſame. 10 Hl. 3. 10 
Ed. 2. The lord was to ſeek by the award of his court, 


from three weeks to three weeks, to find ſome diſtreſs upon 


the land or tenement, until,the fourth court; and if in 
that time he could find none, at the fourth court it was 


awarded that the tenement-ſhauld be ſeiſed as a diftreſs, 


and kept in the lord's hands a year and a day without ma- 
eco and if che tenant did not in that time redeem it, 
by paying the rent and making amends to the lord, the 
lord having pronounced his proceis by witneſſes at the next 
county court, was awarded by his court to enter and ma- 
nure the tenement as his oon: and if the tenant would 
afterwards have it again, he was to make agreement with 
the lord. Fitz. Ce, 60. Terms de Ley. 

Gaweletum is as much as to ſay to ceaſe, or to let to 
pay the rent; and conſuetudo de gavelet was not a rent or 
ſervice, but a rent or ſervice witn-held, denied or detain- 
ed, cauſing the forfeiture of the tenement. 


” * 


Gavelet in London, (Lreve de gaveleto in London, 
pro redditu ibidam, quia tenementa fuerunt inaiſtringibilia) 


Is a writ uſed in the Huſtings of London; and the flatute of 


gavelet, 10 Ed. 2. gives this writ to lords of rents in the 
City of London, as well as in Kent: here the parties, tenant 
and demandant, appear by ſcire facias, to ſhew cauſe why 
the one ſhould not have his tenement again on payment 
of his rent, or the other recover the lands, on default 
thereof. Practic. Solic. 419. + | 7 

Gavelgeld, Is applied to the payment of tribute or toll, 
Men. Ang. tom. 3. | | 


Gaveikind, Is ſaid by Lambard to be compounded of 


three Saxon words, g /e, cal, in, omnibus cognatione proxi- 
mis data. Verſtegan calls it gave/kind, quaſ give all kind, 
that is to each child his part: and Taylor, in his hiſtory of 
gavelkind, derives it from the Britiſh gavel, 1. e. a hold 
or tenure, and cenned, generatio aut familia; and ſo gavel 
cenedb might ſignify tenura generationis, But, whatever is 
the etymology, it ſignifies a tenure or cuſtom, annexed 
and belonging to lands in Kent, whereby the lands of the 
father are equally divided at his death among all his ſons; 
or the land of the brother among all the brethren, if he 
have no iſſue of his own. Lit. 210. In the time of our 
Saxon anceftors, the inheritance of lands did not deſcend 
to the eldeſt ſon as now, but to all alike; from whence 
came the cuſtom of gave/tind; and the reaſon why this 
cuſtom was retained in Kent, is, according to fome, be- 
cauſe the Kenti/o men were not conquered by the Normans 
in the time of William I. For Stigand, then Archbiſhop of 


Canterbury, who commanded the forces in the country, | 


ordered every man to march with boughs in their hands, 
and meeting William, they acquainted him with their 
reſolution of ſtanding or falling in defence of the laws 


of their country, and he imagining himſelf to be encom- . 


paſſed in a wood, granted that they and their poſterity 
ſhould enjoy their rights, liberties and laws; ſome of 
which, particularly this of gave/kind, continues to this 
day. Blount. 

All the lands in England, were of the nature of gavel- 
kind before the Conqueſt, and deſcended to all the iſſue 
equally; but aſter the Conqueſt (as it is called) when 4night- 
grvice Was introduced, the deſcent was reſtrained to the 
eldeſt ſon for the preſervation of the tenure. Lamb, 167. 
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ſes, ſo that the lord might ſeize the land itſelf in the na- the heirs male who ſhall inherit as ſiſters do 


other brothers are to inherit. Co. Lit. 140, 
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with the lapd. 
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1 „ 1 
3 Halt. 129. In the reign of Hen. 
thirty or forty perſons in all Ten: 
tenure than this of gaveltind; 


altered upon the petition of divers Kentiſb gentlemen, ia 


6. there were not above 
that held by any Te 
wich was afterwards 


uch of the land of that county, fo as to be defeer 3:11. 
to the eldeſt ſon, according to the courſe of the Ang 


| law, by the Sat. 31 Hi 8. cap. 3. Though the cultom 


to deviſe gavellind land, and the other qualiti 

toms remain. Cv. Lit. 140, By the r 
Hen. 8. cap. 26. ect. 128. All gavellind lands in Wal 
were made defecndible to the heir, according to the Co 
mon law whereby it appears, that the tenure of 2a wy 
king was likewiſe in that principality, LIE: 
By the cuſtomary tenure called gave/king, which is 


ancient focage -tenure, the lands are dividable betw a 


een 
At Common 
I all the 
: But af; 

having gaveltind lands, had three ſons, one 7 
died in the life-time of his father, leaving iſſue a dau ghter; 


law; and when one brother dies without 


and it was held that the daughter ſhall inherit the part of 


her father jure repræſentationis, and yet ſhe is ithin 
the words of the cuſtom of dividing No land Werden 
heirs male, for ſhe is the daughter of a male, and heir b 

repreſentation. 1 Salk. 243. The heir at the age al 
fifteen years, it is ſaid, may give and {ell his lands in 


| gavelking, and ſhall inherit. Co. Lit. 111. The cuſtom 


5 gavelkind is Ne though a fine be levied of the 
ands at Common law; becauſe it is a cu | 7 
62 85 it is a cuſtom nt runs 

Land in gawelkind was deviſed to the huſband and wife 
for life, remainder to the next heir male of their bodies 
Sc. They bad three ſons, and it was adjudged that the 
eldeſt ſon ſhould not have the whole. Dyer 133. A donee 
in tail, of gaveltind lands, had iſſue four ſons; and it was 
held, that ali ſhould inherit: but if a leaſe for life is made 
of gavelkind, remainder to the right heirs of J. B. who 
hath iſſue four ſons, in this caſe the eldeſt ſon ſhall in- 
herit the remainder, becauſe, in caſe of purchaſe, there 
can be but one right heir. 1 Rep. 103. If gavellind 
lands come to the crown, and are regranted to hold in 
capite, Sc, the land ſhall deſcend to all the heirs male as 
gaveltind. 4 & 5 Mar. 2, Nelſ. Abr. 895. 

A wife ſhall be endowed of gaveltind land, of a moiety 
of the land whereof her huſband died ſeiſed, during her 
widowhood. Co. Lit. 111. And it has been adjudged, 
that the widow cannot have election to demand her thirds 
or dower at Common law, ſo as to avoid the cuſtom, by 
which ſhe ſhall loſe her dower, if ſhe marry a ſecond hul- 
band. Mecor 260. But ſee 1 Leon, 62. : | | 

The huſband ſhall be tenant by the curteſy of half the 
gavelkind lands of the wife, during the time he continues 
unmarried, without having any iſſue by his wife; but if 
he marry, he ſhall forfeit his tenancy by the curteſy. Co. 
Lit. 111. If the huſband had iſſue by his wife, and ſhe 
die, he ſhall be tenant by the curteſy of the whole land; 
and though he marry, he ſhall not forfeit his tenancy. 
Mich. 21 Car. B. R. I Lil. Abr. 649. : 

It was formerly ſuppoſed that although a father was at- 
tainted of treaſon or felony, the heir of gave/kind land 
ſhould inherit, for the cuſtom, as ſaid, was, the father 
to the bough and the ſon to the plough. Doc. & Stud. 
c. 10. But, it is now held, that, in matters of zrea/on, which 
ſtrike at the foundations of policy and government, even 
gavelkind lands are forfeitable, and always were. Con- 
federations on the law of Forfeitures, &c. 52. 

A rent in fee granted out of gavellind lands, ſhall de- 
ſcend in gaveltind to all the beirs male, as the lands 
would have done; it being of the ſame nature with the 
land itſelf, 2 Lew. 138. 1 Mod. 97. iS 

All lands in Kent ſhall be taken to be gaveltind, except 
thoſe which are di/zavelled by particular ſtatutes. 1 Mod. 
98. It is a doubt now, if any one eſtate in the county of 
Kent, can be proved to be diſgavelled. Vide 31 H. 8. 
c. 3. If lands are alledged to be in Kent, it ſhall be 
intended that they are gavellind; if the contrary doth | 
not appear. 2 Sid. 153. By Hale Ch. J. gavelkind 
law, is the law of Kent, and is never pleaded, but pre- 
ſumed: and it has been held, that the ſuperior courts may 


take notice of gaveltind generally without pleading : or | 
n 


© M 


to be pleaded ſpecially. Vide 1 Mod. 98. Cro. Car, 
465 - Lutw. $30, 7 30 | 


ee. gui vocantur gavelmanni. Sommer” 0 | | 
33. And hence gaveltind has been thought to be land in 
its nature taxable. Blount, © 5 53 
Gavelmed, The duty or work of mowing graſs, or 
cutting of meadow land, required by the lord from his 
cuſtomary tenants, togſuetudo falcandi que wocatur gavel- 
med. Ste. 293.05 26 1 
Gavelceſter, (Sax.) Sexrarius Yefigalis, Is a certain 
meaſure of rent- ale: and among the articles to be char- 
ged on the ſtewards and bailiffs of the manors belonging 
to the church of Canterbury in Kent, according to which 
they were to be accountable, this of old was one; de gavel- 
ceſter cujuſlibet bracini braciati infra libertatem maneriorum, 
| wiz. unam lagenam & dimidiam cer uiſiæ. This duty elſe- 
where occurs under the name of zol/efter; in lieu whereof 
the Abbot of Abingdon was wont of cuſtom to receive the 
eany mentioned by Selden in his Diſſertation annexed to 

Plata, cap, 8. Nor doth it differ from what is called oak- 
gavel in the Gloſſary at the end of Hen. 1, Laws. Sax. 
Dif, - +17 g 3 
Gavel⸗werk, Sax.) Was either manu opera, by the 
hands and perſon of the tenant, or carropera, by his carts 
or carriages. Philips of Purvey. | | 12 
Gaugetum, A gange or gauging, done by the gauger; 


* 


Ed. 1. | F . 2 

Gauger, (gauzeator, Fr. ganchir, i. e. in g yrum torquere) 
Signiſies an officer appointed by the King, to examine all 
tuns, pipes, hogſheads, barrels and tercians of wine, 


as containing lawful meature, before they are {old in any 
place: and becauſe his mark is a circle made with an iron 
inſtrument for that purpoſe, it ſeems to have its name from 
thence, Of this officer and his office, we have many 
ſtatutes; as by 27 Ed. 3. cap. 8. all wines, Oc. imported, 
are to be gauged by the King's gangers, or their deputies, 
By 31 Ed. 3. c. 5. Selling wine, before gauged, incurs 
forfeiture of the value. And by 23 Hen. 6. cap. 16. the 
gauge-penny is to be paid gaugers, on gauging wines, The 
31 Elix. c. 8. ordains, that beer, &c. imported, ſhall be 
gauged by the Maſter and Wardens of the Cooper's Com- 
pany. See 12 Car. 2. c. 4. | 
Veſſels brought from beyond ſea, and uſed for utterance 
of ale and beer, ſhall be gauged, 31 E/iz. c. 8. The 
wardens of the coopers, ſhall attend to gauge veſſels upon 
requeſt, 23 Her. 8. c. 4. 31 Eliz. c. 8. / 3. Gaugers 
may take ſamples not exceeding half a pint, 32 Geo. 2. 
c. 29. Vide Exciſe. | 
Geaſpecia. In a charter of the privileges of Newcaſtle 


en, We,» | 7 0 
. Geburſcip, (geburſcipa) Neighbourhood or adjoining 
diſtrict, Leg, Eds Confef. cap. 1. 2 1 6 
Geburus, A country inhabitant of the ſame gebureſhip, 
or village; from the Sax. gebure, a carl, ploughman, or 
farmer, Coavel. 1 5 N 
Geld, (gelaum) Mulcta compenſatio delidti & pretium 
rei. Hence, in our antient laws, wwergeld was uſed for the 
value or price of a man ſlain; and orfzeld of a beaft: 
likewiſe money or tribute; for it is ſaid, Et fint quieti 
de geldis, danegeldis, horngeldis, blodwita, &c. Chart. 
Rich, 2. Priorat. de H. in Devon. Pat. 5 E. 4. Angeli 
is the ſingle value of a thing, twigeld, double value, &. 
Gel dable, {peldabilis) That is liable to pay tax or 
tribute. Cambden, dividing Suffolk into three parts, calls 
the firſt geldable, becauſe ſubject to taxes; from which the 
other two parts were exempt, as being eccigſiæ donatæ. 
The word is mentioned in the Stat. 27 Hen. 8. cap. 26. 
But inan old MS. it is expounded to be that land, or lord- 
ſhip, which is /ub diftrictione curia vicecom. 2 Inſt. 701. 
Jur. dicunt gud prior de Semprinham tenet tres 
rarucatas terre in 8. & non ſunt geldabiles. Ex Rot. 
Hundr. in Turr, Lond. Ann. 3 Ed. 1. ; 44S 
Gemote, (Sax. i. e. conventus) An aſſembly. Omnis 
bumo patem habeat eundo ad gemotum & rediens de gemoto; 
I 


' /Gavelman, Is a,tenant liable to Wr FR Villagi d, 
9 ur g. f Gavelkindj 2 


and the true Engliſh gauge is mentioned. Rot. Parl. 3 5 


oil, honey, Sc. and to give them a mark of allowance, 


upon Tyne, renewed anne 30 Eliz, we find furgiones, por- 
pecias, i. e. (porptiſes) delphinos, geaſpecias, (viz. gram- 
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not of the ſpecial cuſtom of deviſing it, He. which ought j"nif probatur fur fucrit, Leg. Ede. Con ap. 35. See 


Alderman, E aldorman, Fole-mote, Mote,, Wittena-gemote. 
-  Geneath, 77//anus, as Regis Gentath, is the King's Vil- 
lain. LE. Bis,” . * tg. OTE 
| General Iſſue, Is a plea to the fact of Nor Cuil, in 
criminal caſes, in order to trial, by the country, or by 
8 1 . rr nee TO o % 9 7 I 
peers, Cr. H. P. C. 254. In civil ſuits, 'there are va- 
 rious pleas, which are general iſſues, According to the 
| ſpecies of the action, as in rręſaſt, Mi Guilty, in caſe 
on-promiſes, non afſumpfit, ee. 
Generatio. When an old abbey, "6r;feljgious houſe; 
had ſpread itſelf into many colonies, or depending cells, 
that iſſue or ofgpring of the mother monaſtery was called 
' pgeneratio, quaſf proles & ſuboles matricis dms. Annal. 
JJ ͤ ˙gxö ·ô 
Generale. The ſingle commons, or ordinary proviſion 
of the religious, were termed generale, as their general 
allowance, diſtinguiſned from their pietantiæ, or pittances; 
which on extraordinary occaſions were. thrown in as 
over commons. In the obſervances of the Cluniac monks, 
they are deſcribed thus : Generale apprllamus quod ſingulis 
in fingulis datur ſcutellis : pietantia "quod «gn. una ſeutella 
"duobuz, They are alfo deſcribed am ggther cuſtoms. 
Cartalar, Glafion. MS. fol. 10. a e 


monks, friers, and other religious ſocieties. | , 
Geneva, A famous ſtrong water or ſpirit. Vide Di/- 
Em e agg oy A SR. 
Gentleman, (genero/us) Is compounded of two lan- 
guages, from the Fr. gentil, i. e. honeflus, wel hone/to loco 
natus, and the Sax. mon, a man; as if you would fay a 
man well born. The Valiant call thoſe gentil homini 
whom we ſtyle gentleman; the French likewite diſtingniſh 
ſuch by the name of genti/homme : and the Spaniards keep 
up to the meaning of the word, calling him Hidalgo or 
hijo d'alga, who is the ſon of a man of account; ſo that 
gentlemen are ſuch whom their blood or race doth make 
known, | 5 | 
Under the denomination of gentlemen, are compriſed 
all above yeomen ; whereby noblemen are truly called 
gentlemen, Smith de Rep. Angl. lib. 1. cap. 20, 21. 
A gentleman 1s generally defined to be one, who, with- 
out any title, bears a coat of arms, or whoſe anceſtors 
have been freemen; and by the coat that a gentleman 
giveth, he is known to be, or not to be, deſcended from 
ov of his name, that lived many hundred years 
nce, 9895 by 
Cicero, in his Topicks, ſpeaks thus on the ſybjeR ; gentiles 
unt, qui inter ſe eodem ſunt nomine ab ingenuis oriundi; 
quorum majorum nemo ſervitutem ſurvivit, qui capite .non 
ſunt diminuti. There is ſaid to be a gentleman by office, 
and in reputation, as well as thoſe that are born ſuch; 
2 Inf!l, 668. And we read that J. King fon was made a 
gentleman by King R. 2. Pat. 13 R. 2. par. 1. Gentilis 
homo for a gentleman, was adjudged a good addition. 


| Hill. 27 Ed. 3. But the addition of eſquire, or gentle- 


man, was rare before 1 Her. 5. tho' that of knight is 
very antient. 2 oft. 595, 6679. 3 
Gentlewoman, (genereſa,) Is a good addition for the 
eſtate and degree of a woman, as genero/us is for that 
of a man; and if a gentlewoman be named /pinfler in any 
original writ, appeal, &c. it hath been held chat ſhe may 
abate and quaſh the ſame. 2 nf. 668. Sed qu, If 
Jpinter is not a good addition, for an unmarried woman, 
ſuppoſed to be a virgin, as /ingle woman is, for one who 
being «unmarried hath had a baſtard? we | 
Gentility, (gen:ilizas) Is loſt by attainder of treaſon; 
” felony, by which perſons become baſe and ignoble, 
Je. | 
Genu, Is a generation.——Sazcce/it Ethelbaldo Oy 
guinto Genu. Malmfb. lib. 1. c. 4. | 
Genus, (Lat.) The general flock, extraction, c. as 
the word office in law is the genus, or general; but the 
ſheriff, Cc. is the Hpecies of it; or particular, 2 Lill. 


nw OR. | 
Genus, among metaphyſicians and logicians, denotes 
a number of beings, which Wir pin general pro- 
perties, common to them all; ſo that a genus is, in fact, 
only an a&/rad idea, expreſſed. by ſome general name or 
25 term; 


"» 


- © Generals of O2ders, Chiefs of the ſeveral orders of 


— — 
e 


IF _—_ 


- — — — — — = — 5 — —.— —— = r rn — — —_— — i ö ——— >= —_— 
p - 3 — — " r - — — —— — — oe 8 — — — - — — — — 
* T : Q be — — — 8 — — — = —ů——— —— 2 — — — — 42 — a gs — — — 
. . : — ” ES: non I. 55 — — EET = —— — — — — — = = — 
1 dS 8 8 rern r rn 8 r - = —ů—ů— — — — * - N 
x er, — — — —j— F.. Enix FoeE Bol I * — — —— IE DDr — T rr — — — — — — — — 5 
- D - 5 — 5 2 8 r - = > S__——_ — > i — — — - Wat Farm yoo Ve», —— == 8 XJ S — — ———— — 
2 8 _— neee : . e . Ä ˙ kr te. 2 - £ TITEL 7 ASS 2 oe ? = 7 E — bo — 7 — — - - 
.. ͤ K other Aon ve on Te RS ———— a6 + Dec vans ag og) Sas: — A. EI = . — — EAS yr i — — — — — TO —— _ > = 
Ber. uy" 73 rener — — —— — — — — — INNS word Dow — — 5 — — - 
2 2 —. 8 * — Eg == 2 = —— 
ur —— 3 2 3 — — N n 882 — — —.— — DLC RESTS 
r —_— a a - -— — - - - % b 3 = 
1 - > 1 n . 228 =; 2 . r A > FT wt oe W r " = ==. — —— 
Weh 80 5 * EY — = 7 : G4 1 N SF Tt Jo, BY i = S — — X AE Rot SEC = * 
p : 8 0 - - 8 PP ä Me Po oy I — 
8 Nn FF: Y I "EI. * Bf . 23 : 7, FE 4 — 4 Edd —_ . 8 TRE HENCE IS als PIT — r err — E —— 
a * 4 i : - — S —_— 122 — — * SY — X E © = = = . — 75 . - 
ny * : 8 py 7 7 7 F- AY a2 ms "Re -;4 _—_ : " 5 — ——— — — T — — — 
. — 4 2 5 Ups pet, ov 2 — — — 33 r — p ]§—0⅞—ß?½ . 2 ES "IRIS IE DCIS ITS EEO => 2 2 


Ne 25 


2 


DNS 
2 
* * 


8 8 way 
* * 
reer 
tal = 3 ere 


—— a e ee e 3 .. ̃ ˙ Shy nnd thay) ns Ep OY —— 
5 e 55 w A" ener ee: A — N — 4 
> bv ins rt nar fake 4 e tr > 9 ee N N 
＋ 1 


e . 


* 8 n EIT RR * * 
3 2 += Nat 8 nn ele bs oo 8 
eee A EE. eds 7g Ws 
"FE. ASL ICT BE TE 3 


2 ere 7 
e . 8 
e e 
8 6s Ws 4. 


— 5 
gs S LN 


v 


2 
. 


g r e 
P WD 
I ae one EF rb As * 8 
— — - vs Aa 7 2 „7 A 
. N 5 
N we . 


— 


CI 
. 8 3 
I” 
of 


4 


EM 


7 — — tt Bp 4 
Ne p 


* bY \ 


"ERR 
Y FTT eee 

- T — . —— 2 — . 

o c err ge} eo 
* * 12 6.2" 1 » 7 =_ - 4 4 

Xx; = Sr S a 7 
3 
> Ms. Foy 


poi; 
mots” we 2 


* 


9 


8 „ 

4 2 Wy 
NE EL 
> l 


"TRE Prone, 
en 
Fr 
. C 
ö 


; 3 

' 1 14 
r 

1 4 
3 : Bs . 5 
: * 
pr 1 by 
8 . 14 ** 
1 
»+ * A 
1 3 B45 
—_— 
- 2228 8 
: 
{| [4 * 8 1 5 
0 + 2d 4 80 
N [T 
©.) 88? Y 
17 . } 

: 4 ; 

3 r / 

; * SLY 

: 1 
4 7 EA * 

{7 RAS 
104 1 5 

1 12 . '% SY 

[ 18 2 
14 J 1 
1 1 
nz 14 1 15 — 

* 473d 
| 1 

i 

A 4 bl: "= 
1 

1 23 3% 

1 ko + L 
e K 
118 4 33 7 * 

- N 
f * 

i 1 
iz; I'M 

e 
75 


derm; or rather a general name or term, to fignify what 

0 N idea. * by EPO 4 0.x 

ge Noble, A piece of gold, current fix ſhillings 

And eight-pence, in x? reign of Xing Her. 8. Lownds's 
EF. upon Coins, p. 41+ | 2 


Georgia, In America, its colony eſtabliſhed, 5 Cs. 2. 


r. 25. ſec. 7. The ſum of twenty-ſix thouſand pounds 
is granted by the land · tax act, towards ſettling the new 
colony of Georgia in America. Statute 8 Geo. 2. cap. 23. 
And thirty thouſand pounds further, by 9 Geo. 2. c. 34. 


and 10 Geo, 2. cap. 17. %% TIL 1. BI 
in Mok. Ang. tom. 2. p. 973. 


SGerſuma, Mentioned 
See Gar/ummune. | . 
Geſtu # Fama, An antient writ where a perſon's good 
dehaviour was impeached, now out of uſe. Lamb. Eiren. 
lib. 4. cap. 14.. See Good Abearing. 


Gewineda, (Sax.) Was uſed for the public conven- 


tion of the people, to decide a cauſe : et pax uam alder- 
manus Regis in gaingue burgorum gewineda dabit emendatur 
32 libris. LEG ZEthelred. ca p. SS, | 
SGewitneſſa, The giving ofevidence. Leg. Ethel. cap. 
1. apud Brompton. + | 

Gift, () Is a 
lands or . Anda pift is of a larger extent than a 
grant, being applied to things moveable and immoveable ; 
yet as to things immoveable, when ſtrictly taken, it is ap- 
plicable only to lands and tenements given in tail; but 
gifts and grants are ſaid to be alike in nature and often 
confounded. Woed's Inſi. 260. A gift may be by deed, 
in word, or in Jaw: all goods and chattels perſonal may 
be given, without deed, except in ſome ſpecial caſes; and 
a free gift is good without a conſideration. Perk. 57. But 
a general gift of all one's goods, without any excep- 
tion, though by deed, is liable to ſuſpicion as fraudu- 
lent, to deceive creditors ; for by giving all a man's goods, 
there ſeems to be a ſecret truſt and confidence implied, 
that the donee ſhall deal favourably with the donor, in 
reſpect to his circumftances. 3 Rep. 80. Therefore 
whenever any gift ſhall be made, in ſatisfaction of a debt, 
it is good to make it in a public manner before neigh- 
bours, that the goods and chattels be appraiſed to the full 
value, and the gif? expreſly made in ſatisfaction of the 
debt; and that on the pift, the donee take poſſeſſion of 
them, c. Hob. 230. 

If a man intending to give a jewel to another, ſay to 
him, Here I give you my ring with the ruby in it, Cc. 
and with his own hand delivers it to the party, this wall 
be a good gift; notwithſtanding the ring bear any other 
jewel, being delivered by the party himſelf, to the perſon 
to whom given. Bac. Max. 87. And if a perſon give a 
horſe to another, being preſent, and bid him take the 
horſe, though he call the man by a wrong name, it will 
be a good gift ; but it would be otherwiſe if the horſe were 
delivered for the uſe of another perſon, being abſent : 
there a miſtake of the name would alter the caſe. bid. 


A gift muſt be certain; therefore to give or grant another 


his horſes or cows, that may be ſpared, will be void; 
though if one give to . B. his horſe, or his cow, he 
may take which he will. Bro. Done go. 

By the Stat. 29 Car. 2. cap. 3. No leaſes, eſtates 
or intereſts either of freehold, or terms of years, or any 
uncertain intereſt, not being copyhold or cuſtomary in- 


tereſt, of, in, to or out of, any meſſuages, manors, 


lands, tenements or hereditaments, ſhall at any time be 
aſſigned, granted or ſurrendered, unleſs it be by deed or 
note in writing, ſigned by the party ſo aſſigning, grant- 
ing or ſurrendering the ſame, or their agents thereunto 


lawfully authorized by writing, or by act and operation 


As to gifis in law when a man is married to a wo- 


man, all her goods and chattels by gift in law become 
the huſband's; but then he is liable for her debts: fo 


if a man is made executor, the law gives bim all the 


goods and chattels of the teſtator, ſubject to his debts. 
1 Inſt. 351. With reſpe& to an executor, it is a point 
of great conſequence; therefore ſee, what the learned 
Blackſione ſays on the JabjeR. 

In his Commentaries, 2 V. 5 14. he thus lays down the 
doctrine as to executors, ** When all the debts and par- 
*« ticular legacies are diſcharged, the ſurplus or re//aduum 


8 


conveyance, which paſſeth either 


| ® nk be pai 


G- 1 

9 e "Ip | f 

a to the reſiduary legatee, if any be 3. 
** pointed by the will; ande if there be none, it was 1 
** ſettled notion that it devolugg- to the executor's oy; 
Perkins 525. But, 


* opinion, it ſeems now to be.underſtood ¶ Prec. 

«c hs oh 5 Vt 7. 544. 2 P. Wms. 2 3 — * 
*© 43. 194. Stra. 359. ] with this reſtriction; that, altho? 
ec where the executor has no, legacy at all the refiduun 
10 ſhall in general be his own, yet where - ever there is 
«« ſufficient on the face of a will, (by means of a compe. 


* tent legacy or otherwite) to imply that the teſtator in. 


Ry by cee of his execfito 
J# Whatever gfound there might have been formerly for this 


ended his executor ſhould net have the reſidue; the 


Hundeviſed ſurplus of the eſtate ſhall. ga to the 
« kin, the executor then ſanding upon exaQly regal 
** footing as an adminiſtrator :- concerning whom indeed 


_ ** there formerly was much debate, {Godo/ph, p. 2. c. 32 


* whether or no. he could be compelled to make any dil. 
* tribution of the inteſtate's eſtate.” But that queſtion 
is now at an end, by virtue of the ſtatute. of difiribution 
„% 09, 83 Gin e od 00g 
If a perſon make a ſuit of clothes for another, 
it upon him to uſe and wear, this will be à gift or grant in 
law of the apparel made, Co. Lit. 351. This muſt mean 
if there was not any employment, and if the taylor; there- 
fore, meant to give the cloaths: But I ſhould ſuppoſe, as 
the preſumption, without any proof, would be ſtrongly 
in favor of the maker that he was employed, if he ſues 
for the value, the wearer would be required to give ſome 
proof of a gift. | 
A man by deed did give and grant, bargain and fell, 
alien, enfroff and confirm to his daughter certain lands: 
but no conſideration of money was mentioned, nor was 
the deed inrolled ; there was likewiſe no conſideration of 


and put 


natural affection expreſſed, (other than what was im- 


plied in naming the grantee his daughter) and there was 
no livery indorſed, or any found to have been made; nor 
was the daughter in poſſeſſion at the time of the deed 
made: and in B. R. it was adjudged by the court that 
the deed was good, and carried the eſtate to the daugb- 
ter by way of covenant to ſtand ſeiſed, eic. 1 Mad. 
Rep. 157. | | 
The words give and grant, in deeds of gift, ete. of 
things-which lie in grant, will amount unto a grant, a 
feoffment, a gift, releaſe, confirmation or ſurrender, at 
the election of the party, and may be pleaded as a gift, or 
grant, releaſe, etc. at his election. Co. Lit. 301. And 
words ſhall be marſhalled fo in gifts and grants, that 
where they cannot take effect according to the letter, the 
law will make ſuch conſtruction as that the gift by poſſibility 
may take effect: benigne ſunt interpretationes charlarum prop- 
ter fimplicitatem laicorum, ut res, etc. Co. Lit. 183. It a 
perſon gives or grants land, and does not ſay in what pariſh 
or county it lies ; yet if there be any other thing to de- 
ſcribe it, as lately belonging to ſuch a perſon, ec. or other 
circumſtantial matter, it may be averred where the land 
lieth, and ſo the gift be good. Bro, Grant 53. 9 Rep. 47- 
All corporeal and immoveable things that lie in livery, 
ſuch as manors, meſſuages, cottages, lands, woods, and 
the like, may be given and granted in fee, for life, or 
years at firſt; and be aſſignable over after, from man to 
man in infinitum. 1 Roll. Abr. 44. And where a man 
ives and grants wood to another on his lands, or 202, 
or it to be received out of the ſame lands, etc. here the 
wood paſſes by the gift preſently, with power to chooſe 
to have the money. Kol. Abr. 47, A deed of gift of 
lands or goods may be made upon condition; and on 2 
gift or ſale of goods, the delivery of 6 d. or a ſpoon, 
etc. is a good ſciſin of the whole. Mood, Inft. 234. 
See Fraud, " 
Gitta Aquæ, The ſtream of water to a mill... 
Molendinum et vi varium cum giſta aquæ. Mon. Angl. 
tom. 3. TY | 
Gigmilis, A kind of fulling mills for fulling and 
burling of woollen cloth, prohibited anno 5 and 6 £4. b. 


Co 22. 
Gild, A fraternity, or company, etc, See Gail. 


Gilda Mercatozia, A mercantile meeting or aſſembly. 
mercals» 


eſtabliſh 
them 


If the King grants to a ſet of men to have gi/dam 
riam, this is alone ſufficient to incorporate and 


f ( g I ' E. 
. 1 . 1 * by 


them for erer. 10 Rep." 30. 1 Rol. Abr. 513. Black, 
Com. 1 V. 473. f eee Wor 
Gilding-Metals, The'gilding any metal but filver, 
and church ornaments; or filvering any thing except the 
apparel of peers, etc. and metal for knight's ſpurs, is liable 
to foxfeiture of ten 7 the value, and a year's impriſon- 
ment, by ſtatüte 8. H. 5, cap. 3. a law now out, of d 
None ſhall gild rings or other things made of copper d 
latten, on pain to forfeit 54. to the King, . 
to the party deceived. 5 Hen. 4. c. 13. För gilding 
filver wares, no perſon may take above 4s. 84. for a 
pound of troy weight, under penalties. Statute 2 H. 5. 


Gllarms, or Guiſarmes, An halbert or hand- ax, 
from the Lat. bis arma, becauſe it wounds on both ſides. 
Sten. Et armorum genus longo manubrio et porrbcta 
cuſpide. Spelm. It is mentioned in the ſtatute 13 Ed. 1. 


8. T 
Giſt. of Aſtion, From the Fr. gi/+, is the cauſe for 


which the action lieth; the ground and foundation there» 
of, without which it is not maintainable, 5 Mod. Rep. 


. Gladiolum, A little ſword, or dagger; alſo a kind-of 
ſedge. Matt. Paris. 1206, | | 
ladius. Jus gladii, is mentioned in our Latin au- 
thors, and the Norman laws; and it ſignifies a ſupreme ju- 
riſdiction. Camd. And it is ſaid that from hence, ar the 
creation of an earl, he is gladio ſuccinctus ; to ſignify that 
he had a juriſdiction over the county of which he was 
made earl. See Pleas of the Sword. * 8 
Glaire, (Fr.) A ſword, lance, or horſeman's ſtaff. 
Gleyre was one of the weapons allowed the contending par- 
ties in a trial by combat. Orig. Juriſd. 79. 1 
Glaſs, There were certain duties granted on all glaſs- 
ware, etc. by Stat. 6&5 7 W. 3. And theſe duties were 


continued for ever by a ſubſequent act. But they are ſince - 


taken off. See Stat 10 and 11 V. 3. cap. 18, By the 
Stat. 19 Geo. 2. cap. 12. A further duty is laid upon glaſs 


of 8 4. per pound, upon all crown, plate, and flint glaſs 
imported; 2 d. per pound on green glaſs imported, and 


26. per dozen on flaſks and bottles imported; and on all 
materials or metal uſed in making crown, plate or flint 


glaſs 9 5. 4d. per hogſhead; and for making common 


bottles, or green glaſs 2s. 4 d. per hogſhead. 
Glaſs⸗men, Are reckoned amongit wandering rogues 
and wagrants, by the old ſtatutes. 39 Eliæ. c. 17. and 
1 Jac. 1. c. 7. . ps | 
Glavea, An hand dart. Blount. 15 
Gleaning, It hath been ſaid, that by the Common 
law and cuſtom of England, the poor are allowed to enter 
and glean upon another's ground, after the harveſt, with- 
out being guilty of Sede 3 (Gals. Ev. 253. Trials per 
Pais c. 15. p. 438.) which humane proviſion ſeems borrow- 
ed from the Mæſaical law. (Lewit. c. 19. v. 9. Cc. 23. 
V. 22. Deut. c. 24. v. 19, &c.) Black, Com. 3 V. 
212, 213. 5 . 
Stebe, /gleba) Is church- land; Dos vel terra ad ec- 
chfiam pertinens. Lyndewood ſays, Gleba /f terra in qua 
confiftit dos eccleiz; generaliter tamen ſumitur pro ſolo wel 
pro terra culta: we moſt commonly take it for the land 
belonging to a pariſn church, beſides the tithes. If any 
parfon, vicar, c. hath cauſed any of his glebe- lands to 
be manured and ſown at his own coſts, with any corn or 
grain, the incumbents may deviſe all the profits and corn 
growing upon the ſaid glebe by will. Szature 28 Hen. 8. 
cap. 11. And if a parſon ſows his glebe and dies, the ex- 
ecutors ſhall have the corn ſown by the teſtator. But if 
the glebe be in the hands of a tenant, and the parſon dies 
after ſeverance of the corn, and before his rent due; it is 
ſaid, neither the parſon's executors, or the ſucceſſor, can 
claim the rent, but the tenant may retain it, and alſo the 
crop, unleſs there be a ſpecial covenant for the payment to 
the parſon's executors proportionably, etc. Wood's Inft. 
163. Sed gu. If this caſe would not come within the 
equity of 11 Geo. 2. c. 19. / 15. which giyes right of 
action to the repreſentative of tenant for life, for any por- 
tion of rent in arrear at the time of his death) 
Exchange of glebe land, will not bind the ſucceſſor, 
Ney 5. Thurter's Cale, | 


. 


* 


| 


Prohibition was moved far to a parſon for digging few 
coal-mines in his glebe, and alſo for felling trees ; for it 
is waſte and prohibited by the ſtatute de non profternend' 
arborts, etc, The court held it lay not for the mines; 
for then no miges in glebe could ever be opened. Lev. 


107. Trin. 15 Car. 2. B. R. Earl of Ratland's caſe. 


By Stat. 28 Hen, 8. c. 11, Every ſucceſſor on a month's 
warning, after induction, ſhall. have the manfion-houſe, 
and the glebe belonging thereto, not ſown at the time 
of the predeceſipr's death. He that is inſtituted may 


enter into the glebe · land before induction, and has right 


to have it againſt any ſtranger; per Cole Ch. J. Roll. R. 
"There is a writ grounded on the Stat. articuli cleri, 
cap. 6, Where a parſon is diſtrained in his glebe-lands 
by ſheriffs, or other officers ; againſt whom attachment 
ſhall iſſue. New Nar, Br. 386, 387. See Vicar. | 
Glebariæ, Turfs dug out of the ground, In Sylvis, 
Campis, Semitis, Moris, Glebariis, c. | 5 2 
Gliſcywa, An old Saxon word for a fraternity. Leg. 
Athelftan, cap 12 5 5 | . 
Glomerells, Commiſſaries appointed to determine dif- 
ferences between ſcholars of a ſchool or uni uerſty, and the 
townſmen of the place: in the edi& of the biſhop of 
Ely, anno 1276, there is mention of the Maffer of the 
Glomerells, 302 . 
Glove- Silver, Money cuſtomarily given to ſervants to 


buy them gloves, as an encouragement for their labours, 


Inter antiquas conſuetudines abbatiæ de Santo Edmundo, 


capiunt etiam quidam ex prædict. Servientibus glove-filver 


in feſto & antti Petri quorum hæc ſunt nomina, clericus celle- 
rarii 2 denar. armiger cellerarii 11 den. grangiarius 11 
den, vaccarius 1 den. Ex Cartular. S. Edmund. MS. 
323. Glove. money has been alſo applied to extraordinary 
rewards given to officers of courts, &c. It is now given 
on the circuits, by the barriſters, to the judges crĩier. 
Glyn, A valley, according to the book of Domg/day, 


Go, This word is ſometimes uſed in a ſpecial ſignifi - 


cation, as to go without day, is to be diſmiſſed the court; 

ſo in old phraſe, to go to God. Broke Kiteb. 190. 
Goats, No man may common goats within the 

foreſt without eſpecial warrant, Nota, That Capriolus 


non eft beſtia venationis foreſts. Manwood's Foreſt Laws, 


Cap. 25. numb. 3. 
Goat's hair, To what duties liable, 4 . & M. c. 5. 
God bote, Sax.) An eccleſiaſtical or church fine, 

paid for crimes and offences committed againſt God. 
God-gild, That which is offered to God, or his ſer- 

vice. Sax. 


God and Religion, Ofexces again/t,  4po/tacy is an 


* 


1 4 


offence, againſt God and religion. It was formerly the 


object only of the Eccleſiaſtical courts, which correQed 
the offender pro ſalute anime. But now, by Stat. 9 & 10 
W. 3. c. 32. If any perſon educated in, or having made 


profeſſion of, the Chriſtian religion, hall by writing, 


printing, teaching, or advi/ed ſpeaking, deny the Chriſ- 


tian religion to be true, or the Holy Scriptures to be of 


divine authority, he ſhall upon the firſt offence be ren- 


- dered incapable to hold any office or place of truſt; and 
for the ſecond, be rendered 0 e of bringing any 


action, being guardian, executo 
of lands, and ſhall ſuffer three yel ts impriſonment wich- 
out bail. To give room however * repentance, if with- 
in four months after the firſt conv. ftion,- the delinquent 
will in open court publickly rend zuce his error, he is 
diſcharged for that once, from all giſabilities. 

Hereſy is another offence. See Stat. 1 Eliz.c. 1. The 
oftender ſubje& only to eccleſiaſtical cenſure, by 29 Car. 
2. c. 9. See Black. Com. 4 Y. 42 to 65. as to Reviling 
of the ordinances, Nonconformity, Blaſphemy, Swearing and 
Curfing, Witchcraft, Religious Impoſftors, Simony, Sabbath- 
8 Drunkenneſs and Lewaneſs, and thoſe ſeveral 
titles, 

Golda, A mine, according to Blount. Conce/ſionem 


quam idem Thomas fecit de terris ſuis et terris tenentium 


Juorum à goldis mundandis per /e et ſuos ſecundum conſuetu- 


| dinem, fc, Mon, Ang. tom. 2. pag. 610. 


Gold and Hilber Lace and Thread. Perſons that ſell 


orrice lace, mixed with other metal or materials than 
Re OE MW gold, 


legatee, or purchaſer 
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gall, filver, filk and vellum, ſhall forfeit 2 f. 64d. for 
erery Ounce: ahd thert ſhall be allowed at leaft fix ounces 
of gold and ver prepared and reduced into plate, to 
cover four ounces of ſilk, except large twiſt, frize, Cc. 
And laying the ſame on greater proportions of the ſilk, 
or ih any other manner than directed, incurs the like for- 
feiture of 2. 64. the ounce. - Copper, and lace inferior 


not on filk 3 but this does not extend to 77% apparel, 
aſed in theaties. No gold or filver lace, thread, fringe 
or wire, Se. may be imported, on pain of being for- 
feited and burnt, and 100 4. penalty. Sratute15 Geo. 2. 
c. 20. 5 a 

Importation and making up of gold and ſilver lace, 
embroidery, brocade, &c. prohibited, 22 Geo. 2. c. 36. 
See H'ire-Drawers, Embroidery. | „ 

Gol dlimiths. Gold and f/ver manufactures are to be 
aſſayed by the warden of the Go!4/miths company in 
Lenden, and marked; and gold is to be of a certain 
touch. 28 Ed. 1. cap, 20. Gold/miths muſt have their 
own marks on plate, after the ſurveyors have made 
their aſſay; and falſe metal ſhall be ſeized and for- 
feited to the King. 37 E. 3.7. Work of filver made 
by Geliſnitbs, Sc, is to be as fine as Sterling, except 
the ſolder neceſſary; and marking other work, in- 
curs a forfeiture of double value. 2 fl. 6. c. 14. 

Goldſmiths, ſnall not take above 15. the ounce of gold, 
beſide the faſhion, more than the buyer may be allowed 


for it at the King's exchange: and if the work of any gold- 


ſmith be marked and allowed by the maſter and wardens 
of the myſtery, and afterwards found faulty; the wardens 
and corporation ſhall forfeit the value of the thing ſo ſold 
or exchanged. 18 Ez. c. 5. | 

Molten filver is not to be tranſported by gold/miths be- 

fore it is marked at Goldſmiths Hall, and a certificate made 
thereof on oath; and officers of the cuſtoms may ſeize 
ſilver ſhipped otherwiſe, 6 & 7 V. z. c. 17. The cities 
of York; Exeter, Briſtol, Cheſter, Norwich, and town of 
Newcaſtle, are appointed places for aſſaying and marking 
wrought plate of ge/d/miths, Sc. 12 V. 3. 4. 1 Ann. 
C. 9. ; 
-A duty is granted on filver plate of 64, per ounce; and 
gold/mriths are to make entries thereof with the weight, 
on pain of 100 J. Cc. And gold/miths muſt work their 
plate according to the old ffandard; which is to be touch- 
ed; aſſayed and marked before expoſed to ſale, Stat. 6 
G ‚ 28 ©: 

Gold plate made by gold/miths ſhall contain 22 carrats 
of fine gold: and filver plate 11 ounces and two penny- 
weight of ſilver, in every pound troy, or they forfeit 101. 
And no gold/mith ſhall ſell any ſuch plate, until marked 
with the firſt letters of the maker's chriſtian and ſurname, 
the marks of the city of London, being the leopard's head, 
lion paſiant, &c. and thoſe made uſe of by the aſſayers 
at York, Exeter, c. All perſons making plate, are to 
enter their marks, names and places of abode in the aſſay- 
office ; they are likewiſe to ſend with the plate required 
to be marked, a particular account thereof, in order to 
be entered, c. or forfeit 5 . 

The Aſayers determine what folder is neceſſary about 
plate, and judge of the workmanſhip, and for good cauſe 
may refuſe to aflay it; and if any parcel be diſcovered of 
a coarſer allay than the ſtandard, it may be broke and de- 
faced ; alſo the fees for aſſaying and marking are particu- 
larly limited, c. 12 Geo. 2. c. 26. 

Galdiwit, or Goldwich, Perhaps a golden mula; in 
the recoits of tie Tower, there is mention of conſurtudo 
wecata Goldwith ve! Goldwich. 

Gol iar dus, 1s a jeſter or buffoon, mentioned in Matt. 
Pariſ. 1229. 

' Good Abearing, (Bonus Geflus) Signiſies an exact car- 
riage or behaviour of a ſubject towards the King and the 
people; whereunto ſome perſons upon their miſbehaviour 
ate bound; and he that is bound to this, is ſaid to be 
mote ſtrictly bound than to the peace ; becauſe where the 
peace is not broken, the ſurety de bono geſtu may be for. 
feited by the number of a man's company, or by their 
weapons. Lamb Eiren. lib. 2. c. 2. 34 Ed. 3. c. 1. 

Good Behaviour, Surety for the good behaviour is 
ſurety for the peace, and differs very little from good abear- 


_— 


| 


— 


G 0 0 
1 1 b 


ing- A juſlice of peace may demand it ex officio, adcord: 
ing to his diſcretion, when he ſees cauſe; or at the re- 
queſt of any other under the King's protection: his war. 
rant alſo is to be iſſued when he is commanded to do it 
by writ of /zpplicawit out of Chancery or B. Rx. 

But a juſtice of peace may not bind any perſon to his 


god behaviour, upon a general accuſation made gon! 
to fl ver. is to be fpon upon thread, yarn or incle, and | the ape. e againſt. 


party. Paſch. 23 Car. B. R. He that demands 
ſecurity for the peace, muſt make oath before the Juſtice 
of blows*given, or that he ſtands in ſear of his life, or 


| ſome bodily hurt; or that he fears the party will burn 


his houſe, &c. and that be doth not demand the peace 
of him for any malice or revenge, but for his own Safety ; 
whereupon the juſtice grants his warrant” to bring the 
party before him, and then ſecurity is to be given by 
recogniſance for the good behaviour; or on default there. 


* 


of, the party ſhall be committed to gaol. Co. Lit. 293. 
4 12fl. 180. . | 

It may be granted againſt any perſons whatſoever, un- 
der the degree of nobility, againſt whom complaint is 
to be made in the Court of Chancery, or in B. R. and 
they may be bound there to keep the peace. Pali 267, 
268, Thewarrant of the juſtice to keep the peace, is to 
be granted againſt infants, and'feme-coverts, who ought 
to find ſecurity by their friends, and not be bound them- 
ſelves ; it may be had:againft the huſband, at the requeſt 
of the wife, and againſt the wife, at the requeſt of the 
huſband ; againſt a lunatick, that hath ſometimes lucid 
intervals; (but not a non compos, or againſt, or for one 
attainted of felony, &c.) againſt any perſon affronting a 
judge, juſtice of the peace; &c. and in a word againſt all 
perſons that are ſuſpected to break the peace, or that do 
break it by affrays, aſſaults, battery, wounding, fight- 
ing, quarrelling, threatning to beat another, or to burn 
his houſe, rioters, &c. and in all caſes, where there may 
be danger in future. Dalt. 263, 264. 4 Ia. 180. Alſo 
one may be bound to his good behaviour for a ſcandalous 
way of living, for keeping bawdy-houſes, or -haunting 
them, gaming-houſes, &c., and ſo may common drunk- 
ards, whoremongers, and common whores, nightavalkers, 


and thoſe. that live idly, cheats, libellers, etc. Dali. 


bound to good behawiour, + ; RO 
Surety for good brbaviaur* may be required of ſean- 


292, 293. A woman who is a common ſcold may be 


„ „ 8» w# 


The fatute 34 Ed. 3. c. 1. relates only to miſbehaviours 
againſt the publick peace, ſo that it ought not'to' be de- 
manded for private defamation of another, 'but for words 
only, which tend to the breach of the peace, or terrify- 
ing others, or unto ſedition, ec. 4 Inf. 18 1. 1 Till. 
Abr. 650, 651. F 1 

Sureties of good Behaviour may be required of perſons 
convicted of diſturbing divine ſervice, 1 M. AH. 2. 6. 3. 
ſeck. 6. Or offending againſt game laws, 5 El. c. 21. 
ſect. 2 3. 22 and 23 Car. 2. c. 25, ſe. 4. Or enter- 
taining outlawed felons, 43 Flix. c. 13. ef. 5. Or 
perſons infected with the plague going abroad, tho no 
ſore on them, 1 Jac. 1. c. 31. ſet. 7. Or unlawfully 
hunting in parks, 3 Jac. 1. c. 13. ect. 2. Or convifted 
a ſecond time of drunkenneſs, 4 Jac. 1. c. 5. eli. 3. 21 
Fac. I. c. 7. fe. 3. Or refuſing to take the'oaths of 
ſupremacy and allegiance, 1 V. and M. fl. 1. c. 8. Jett. 
9. Or of felons after pardon, 5 V. and M. c. 13./t8. 2. 
Of perſons unlawfully gaming, 9 An. c. 14. hid. 6. 
Or committing diſorders in dock-yards, 1 Geo. 1. c. 25 · 
ſea, 2. Or 5 $48 timber, 1 Geo. 1. c. 48. ſict. 3. 
Or forcing through turnpikes, 8 Geo. 2. c. 20. Je8. 11. 
Or pretending to witchcraft. 9 Geo. 2. c. 5+ /##. 4+ 
Or afliſting in running goods, 9 Geo. 2. c. 355 ſet. 
CS II 
When ſecurity for the peace is given to the King by | 
recogniſance in the penal ſum, if the peace is aſterwards 
broken by any act of the party, or by his procuring ano 
ther to break it, etc. it is a forfeiture of the recogniſance, 
which being brought to the next ſeſſions of the pre 
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the juſtice, the juſtices in ſeſſiohs are to certify the re- 
cogniſance, with the cauſe of forfeiture, into B. R. or 
the Exchequer, &c. from whence proceſs ſhall go out 
againſt the offender, Dale. 277 96. 

A recognizance for good behaviour. ſhall not only be 
forfeited for ſuch. actual breaches. of the peace, for which 
a recognizance for the peace may be forfeited z but alſo 


be forfeited,” as for going armed with great numbers to 
the terror of the people, or ſpeaking words tending to 
ſedition. And allo for all. ſuch actual miſbehaviour, 
which is intended to be prevented by ſuch a recogni- 
zance, but not for barely giving cauſe: of ſuſpicion of 
what perhaps may never actually happen. Haw. P. C. 
c. 62. pl. 6. f goth 3 $4. +2 

It 10 bi ſuch a recognizance may not be diſcharged 


bound to the King, and to keep the peace in general; 
though by the death of the King, or of the principal 


Rol. Rep. 199. 


for ſurety of the peace before it is broken, but after it is 


Juſtices of peace, under colour of their authority, uſe 
to require the good behaviour of every one at their plea- 
ſure; and if they refuſed, then to commit them to pri- 


for good behaviour, and the party refuſing to give it is 
committed to priſon, falſe impriſonment lies; - for- the 
ſtatute which gives, the juſtice that authority, is princi- 


4 V. 248, 253. ; TOE, n 22, 
Good Conſideration, | A good conſideration is ſuch as 
that of blood, or of natural love and affection, when a 
man grants an eſtate to a near relation ; 'being founded 


Black. Com. 2 Y. 297. n i b 266 
Goods and Chattels, Bona & catalla) Perſonal, c. 
See Chattels. 

Goole, (Fr. Goulet) A breach in a ſea bank or wall; 
or a paſſage worn by the flux and reflux of the ſea. 16 
& 17 Car. 2. e. 11. = 


3. c. 4. it is ordained, that all Gorces, mills, wears, &c. 
levied and ſet up, whereby the King's ſhips: and boats 
are diſturbed and cannot paſs in any river, ſhall be utterly 


derives this word from Gurges, a deep pit of water, and 


word for a wear. Co, Lit. ZF. 
. Gote, (Sax. Geotan, i. e. Fundere? A ditch, {luice or 
gutter, mentioned in the 23 H. 8. c. 5. 


The Deſpotic. The firſt is that where the people in a 
body, or only a part of the people have the ſovereign: 
power: The ſecond, where one alone governs, but-by 
fixed and eſtabliſhed laws. But in the de/potic, one alone, 
without laau, and without rule, directs every thing by his 


fa. 10. Quarto Edition 1767. On the ſubject of government, 
ment, Sir Thomas Smith's de Repub. Angl, and Acherly's 
Britannic Conflitution, | | 


See Monte/g. L'E/prit des Loix, Liv. 11. c. 8. fo. 223. 
Quarto Edition. 1 5 
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for ſome others, for which ſuch a recognizance cannot 


by releaſe of the party himſelf; becauſe the cogniſor is 


cogniſor, (not of the ſureties) it is diſcharged of courſe. 
Note; The King cannot diſcharge recognizance taken. 


broken he may, Hil. 1 & 2 F. M. C. B. 2 Vent. 131. 
cites 11 H. 7. 12. and in Marg. Co. Lit. 238. Vaugb. 334. 


ſon: But if they have not good cauſe to require ſureties 


pally againſt vagabonds. 1 Lil. 651, See Black. Com. 


in motives of generoſity, prudence and natural duty: a 
valuable conſideration is ſuch as money, marriage or the 
like, which the law eſteems an equivalent given for the 
grant; (3 Rep. 83.) and is therefore founded in motives 
of juſtice, . Deeds made upon good conſideration only, 
are conſidered. as merely voluntary, and are frequently 
ſet aſide in favour of creditors, and bona fide purchaſers. 


| Goxce, (From the Fr. Gere.) A wear: by Hat. 25 Ed. 


pulled down, without being renewed. Sir Edward Cote 


calls it a Gors, or Gulf; but this ſeems to be a miſtake, 
for in Domęſday it is called Gourt and Gort, the French 

Nn I Fuds 1. Vide Cape Magaum. 
SGoze, A narrow lip of ground. Parocb. Antiq. 393. 


Government. According to the great Monte/quieu (as 
well as moſt other writers) there are three kinds of go- 
vernment; 1. The Republican, 2. The Monarchal, 3. 


own will and caprice. L'Ehprit des Loix, Liv. 2. c. 1. 


ſee that excellent author, alſo Locke on the ſame ſubject, 
2 V. 139, c. Quarto Edition 1768. Sidney on govern» . 


As to the Gothic government, its origin and faults, &c. 


1 
wn telpect to the feudal policy, h/ it limited g 
ment, fee” Rober gon, Hiſt, Emp, Cha, V. 1 V 16, Ge. 
In the firſt year of King Willium and Queen Mary, an 
act was "made for impowering his Majeily to appreben 
and detain ſuch perſonzas he ſhould find juſt cauſe to ſuſa 
pect were conſpiting againſt the government by virtue of 
which, thoſe who were ſuſpected of treaſonable practices, 
were taken up and impriſoned, without bail or mainptiſe; 
for ſix months, c. Stat. 1 V. e M. c. 2. A like act 
of parliament, to continue a ſhort time, paſſed in the 
reign of Queen Anne, 6 Ann. c. 15. And his Majeſty 
King George the firſt, was impowered by ftatute, to ſecure 


bellion; and all actions, ſuits and proſecutions, by reaſon 
of any thing done to ſuppreſs the ſame, and for the ſer- 
vice of the government, were made void. Stat. 1 Gee. . 
c. 8, 39. and others. Suſpending the habeas” corpus att. 
See Habeas Corpus, Preaching againſt the government, 
Vide Indidament. „ | 2 

Monteſpuien, ſpeaking of Jiberty, aud alluding to the 
Engliſh, ſays, I muſt own, that the practice of tbe free? 
nation that ever exifled, induces me to think that "there 
are caſes in which 2 veil ſhould be drawn for a moment 


over liberty, as it was cuſtomary to veil the ſtatues of 


the Gods. L”Efprit dis Loiæ, Liv. 12. c. 19. 1 J. 273. 
Quarito Edition 1767. e eee N e 

Governozs of the Chelt at Chatham, are officers ap- 
pointed to take care of, and relieve the poor and maimed 


ſeamen belonging to the Royal Navy, 


Gzace, Acts of (parliament for a' general and free 
pardon, are called Afr of Grace. 7 Geo. 1. cap. 29. 


Ve. 
G:aduates, (Gradaati) Are ſcholars who have taken 
degrees in an univerſity, 1 Hen. 6. c. 3 l 
Szaffer, (Fr. 'Greffer, i. e. Scriba) A notary or ſcri- 
vener, uſed in the fat. 5 H. 8. c. 1. 3 
| G:affio, Gꝛavio, A landgrave, or ear. Nec princeps, 
nec Graffio, banc lenitatem mutare audeat. Mon. An ol. 
Tom. 1. p. 100. oy i | 
\ -'Graffium, A writing-book, regiſter, or cartulary of 
' deeds and evidences, Annal. Eccl. Menevenfis apud Angl. 
| Cace. par. i, ö. 66 . 8 
 _ Grail, (Gradale, or Graduale) A gradual or book, 
containing ſoine of the offices of the Roman church 
' Gradale, fic dictum, a gradalibus in tali libro contentis. 
Lyndewood. Provincial. Ang. lib. 3. It is ſometimes 
taken for a ma/5-book, or part of it, 7 cated by Pope Ce- 
leſtine, Anno 430. See Stat, 37 H. 6. c. 32. IA 
Gain, Is the twenty-fourth part of a penny weight. 
Merch. Dict. Alſo grain ſignifies any corn ſown on ground; 
and there is what is ſo called in the top of the ear, leſs 
than corn, Lit. Aleyn's Rep. 80. 33 
G:and Aſſiſe, A writ in a real action to determine the 
right of property in lands. See Magna 4fi/a. 
G2and Cape, Is a writ on plea of land, where the 
renant makes default in appearance at the day given, for 
the King to take the land into his hands, Cc. Reg. 


N. 


G:and Days, Are thoſe days in the Terms which are 
ſolemnly kept in the ns of Court and Chancery, i. e. 
Candlemas Day in Hilary term, Aſcenſion Day in Faſter 
term, St. John the Baptiſt Day in Trinity term, and All 
Saints Day in Michaelmas term ; which days are Dies non 
Jaridich, or.n0. days , FS-$. +40. 50 

Gand Diſtreſs, Is a writ ſo called, not for the qu: n- 
tity of it, for it'is very ſhort, but for its quality; for the 
extent thereof is very great, being to all the goods and 
chattels of the party diſfrained within the county: it lies 
in two caſes, either when the tenant or defendant is 
attached, and appears not, but makes default; or where 


then this writ is had by the Common Law in licu of a Pe- 
tit Cape. Stat, Weſt. 1. cap. 44. 52 H. 3. cap. 9. 

Gand Jury, Is the jury that find bills of indiaminc 
before juſtices of peace, and gaol delivery, or of Oyer and 
Terminer, &c. They ought only to hear witneſſes for the 
King; and to find a bill on probable evidence; becauſe it 
1s but an accuſation, and the party is to be put upon his 


trial 


and detain ſuſpected perſons, in the time of the late re- 


the tenant hath once appeared, and after makes default, 
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trial afterwards. But if the bill be againſt 4. for murder, 
and the grend jury, Oh the evidence before them, be ſatiſ- 
fied it was /e «efexdendo, Sc. and fo return it ſpecially; 
the court may remand them to conſider better thereof, or 
hear the evidence at the bar, and accordingly direct the 
grand jury. 2 Halt Hift. P. C. 157, 158. But fee. 2 
Hawk. z10. Where a grand jury refuſes to preſent things, 
within their charge, Cc. a new grand ingugſ may be im- 

nelled, to inquire of the concealment of the former ; 
1 whoſe defaults preſented, they ſhall be amerced. 
Ibid. 155. A grand juror diſcloſing to any one indicted, 


the evidence that appeared againit him, is guilty of a 


high miſprifion, and liable to be fined and impriſoned. 
1 Hawk. P. C. 59. Black. Com. 4 J. 126, 299. Vide 
Inviament and Jary. 


Gzand Derjeanty, An ancient tenure, by military 


ſervice. See Chivalry. | 

Gange, (Grangia) A houſe or farm where corn is 
laid up in barns, grezarizs, Tc. and provided with ſtables 
for horſes, flalls for oxen, and other things neceſſary for 
buſbandry. This definition is agreeable to Spelman's. 
According to Mr. Warton, Grange is ſtrictly and properly 
the farm of a monaſtery, where the religious repoſited 
their corn. Grangia, Lat. from Granum. But, in Lin- 
colaſbire, and other northern counties, they call every lone 
houſe, or farm, which ſtands ſolitary, a grange. Cited 
by Jehn/on and Stevens, in their Shake/pear, appendix, 
notes on Or bello. | | 

Dr. Jobſin in dictionary derives the word from grange, 
french, and defines it, a farm: generally, a farm with a 
houſe, at a diftance from neighbours. | 

G:angearius, Is the perſon who has the care of ſuch a 
place, for corn and huſbandry: and there was anciently a 
granger, or grange-keeper belonging to religious houſes, 
who was to look after their granges, or farms in their own 
hands, Fleta, lib. 2. cap. 8. Cartular. St. Edmund, 
MS. 323. | - | 

G:ant, (Conceſſto, Signifies, in the Common law, a 
conveyance in writing of incorporeal things hot lying in 
livery and which cannot paſs by word only ; as of rever- 
fons, advowſons in groſs, tithes, rents, ſervices, com- 
mon in groſs, &c. It has alſo been taken generally, for 
every gift and grant of any thing whatſoever, Co. Lit. 
172. 3 Rep. 63. And grants are made by ſuch perſons 


as cannot give but by deed: he that granteth is termed. 


the grantor, he to whom the grant is made is the grantee: 
Weſt. Symb. See 234. | 
Under this head may be confidered, 


I. What things and interef's may be granted, by what 
deſcription, and how grants Hall be conſirued. 
II. Who may nale grants, and who may take by grant. 


I, What things and intereſis may be granted, by what de- 
ſcription, and bow grants ſhall be conſtrued. 

A man cannot grant that which he hath not, or more 
than he hath: though he may covenant to purchaſe, an 
eſtate, and levy a fine to uſes, which will be good. Bac. 
Max. 58. A perſon may grant a reverſion, as well as a 
poſſeſſion; but the law will not allow grants of titles only, 
or imperfeR intereſts, or of ſuch intereſts as are merely 
future. Bid. A bare poflibility of an intereſt, which is 
uncertain; a right of entry, or thing in action, cauſe of 
ſuit, &c. may not be granted over to a ſtranger, Perk. 
Se. 65. 2 Inſt. 214. 4 Rep. 66. ans 

It was formerly held, that by a grant of all a man's 
goods and chattels, bonds would paſs; now it is held 
the contrary, tha: the words Goods and Chattels do not 
extends to bonds, deeds or ſpecialties, being things in 


action, unleſs in ſpecial caſes. 8 Rep. 33. Co, Lit. 152, | 


See 2 Geo. 2. cap. 25, In grants there muſt he a found- 
ation of intereſt, or they will not be binding: If a perſon 
grants a rent-charge out of lands, when he hath nothing 
in the land, the grant will be void. Perk. 15. Though 
it is ſaid, if a man grant an annual rent out of land, 
wherein he bath no kind of intereſt, yet it may be good 
to charge the perſon of the grantor. Owen Rep. 3. A 
man may grant an annuity for him, and his heirs, to 
commence after bis death, and it ſhall charge the heir. 


Bac. Max. 58. And after the grant of an annuity, Cc. | lar, or plural number; and daſhes and abreviations in 
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is determined, debt lies for the arrears; and the perſon 
of the tertenant will be charged. 7 Rep. 39. If. a common 
perſon grants a: rent, or r thing that lies in gran, 
without limitation of any eſtate, by the delivery of the 
deed, a freehold paſſes: but if the Niang make ſuch 3 
grant of a rent, Qc. it is void for uncertainty.” | Day, 


Rep. 45. 4 4 + 43 % M ILPY ge: 
A grant to a man, with a blank for his chriſtian name, 
is void. except to an officer knowu by his office; when in 
| muſt be/averred: and it is the ſame where the granee'; 
chriſtian name is miſtaken, Cro: Blix. 328. Sed gu 
| may it not be made good by averment ? be 

Grants may be void by incertainty, impoſſibility, be. 
ing , againſt law, on a wrong title, to defraud creditors 
Sc. Co. Lit. 183.. Such things as lie in grant, may not 
be granted or held without deed: and if any thing not 
grantable, is granted with other things, the grant will be 
void for all. 2 Shep. Abr. 269, 271, 273. Trufts and 
canfidences are perſonal things, and may not be granted 
over to others in moſt caſes; as offices of truſt, and the 
like: but all kinds of chattels real and perſonal; are 
grantable. Per4. Sect. 99. Plowd. 141, 379. 
Ik] one grant any thing that lies in livery, or grant, and 
rhat is in e//# at the time of the grant, in fee, or for life, 
and the eltate is to begin at a day to come; this for the 
| moſt part will be void: but a leaſe or grant for years, 
may be good in futuro; and may be to one for term of 
| years, or years determinable on lives, and after to an- 
other, to begin at the end of that eſtate. 5 Rep. 1. Dyer 
58. Where a man hath a reverſion after an eſtate for 
life of land, and he grants a rent out of it; the grant is 
good, and will faſten upon the land after the eſtate of the 
| tenant for life is ended: and if a perſon grant rents, Qc. 
and a ſtranger take them at that time; in this caſe the 
grant will be good, for one may not be out of poſſeflion 
of theſe things but at his pleaſure. Perk. 92, 98. If 
a man grants that to one, that he hath granted before to 
another, for the like term, &c. the ſecond grant will be 
void. Dyer 23. Pert. Sef. 102, Grants are uſually 
made by theſe words, via. Hawe Given, Granted and 
Confirmed, &c. And words in Grants - ſhall be conſtrued 
according to'a reaſonable ſenſe, and not be ſtrained towhat 
is unlikely. Hob. 304. Alſo it hath been adjudged, 
that grants ſhall be expounded according to the ſubſtance 
of the deed, not the ſtrict grammatical ſenſe; and 
agreeable to the intention of the parties, Co. Lit. 146, 
313. 5 | 

To every good grant the following things are requiſite : 
1. That there be a perſon able to grant. 2. A perſon 
capable of the thing granted. 3. That there be a thing 
grantable, 4. That it be granted in ſuch manner as the 
law requires. 5. That there be an agreement to, and 
acceptance of the thing granted, by him to whom made. 
And 6. There ought to be an attornment where needful. 
Co. Lit. 23. But grants and conveyances are good with- 
out attornment of tenants, notice being given them of 
the grants, by ſtat. 4 Ann. c. 16. /ef. 9g. Granti are 
taken moſt ſtrongly againſt the grantor in favour of the 
,grantee : the grantee himſelf is to take by the grant im- 
mediately, and not a ſtranger, or any in futuro; and if a 
grant be made to a man and his beirs, he may aſlign at 
his pleaſure, though the word {ſigns be not expreſſed. 
Lit. 1. Saund. 322. The uſe of any thing being 
granted, all is N neceſſary to enjoy ſuch uſe: and 
in the grant of a thing, what is requiſite for the obtain- 
ing thereof is included. Co. Lit. 56. So that if timber 
trees are granted, the grantee may come upon the grate 
tor's ground to cut and carry them away, 2 Iuſt. 309- 
Plowd. Go - + _—_ | 

Where the principal thing is granted, the incident ſhall 
paſs; but the principal will not paſs by the grant of the 
incident, Co. Lit. 152. A lord of a manor cannot gr 
the ſame, and reſerve the Court Baron, it being inſe- 
parably incident. bid. 313. A grant of a'\manot, 
without the word cum pertinentiis, will paſs all things | 
belonging to the manor; the grant of a farm will alſo 
paſs all lands belonging to it; but a grant of a meſſuage 
paſſes only the houſe, outhouſes and gardens, Owen's 
Rep. 51. Tot. il, maner de A. may be taken in the ſingu- 


grants 


„ >»: 


gran's "ſhall be ſo talen chat the grant be not void. 9 
Rep. 48. When lands are granted by deed, the houſes | 


which ſtand thereon will -paſs ; houſes and mills paſs by | 


the grant of all Jands, becauſe that is the moſt durable 
thing on which they att built. 4 Nep. 86. 2 And, 123. 
By grant of all the lands, the Woods will paſs: and if 
a man grant all his trees in à certain place, this paſſeth 


the ſoil; though an exception of wood extends to the 


trees only, not the ſoil. 1 Rol. Rep. 33. Dyer 19. 5 
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2 rees in boxes will not paſs by the grant of the land, 
Oc. as they are ſeparate from the freehold. Mod. Caſes 
170. A man grants all his wood that ſhall grow in time 
to come; it is a void grant, not being in . 3 Leon, 
37. A grant d veſtura terre paſſerh not the freehold; 
therefore ihe grantee hath no authority to dig in it by vir- 
tue of ſuch a grant. Ow. 37. By the grant of lands in 
the poſſeſſion of another, it is good if ſuch other be in 


poſſeſſion, let the poſſeſſion be by right, or wrong. 


1 Rol. Rep. 23. If a grant is general, and the lands 
granted reitrained to a certain Vill, the grantee ſhall have. 
no lands out of the Vill. 2 Rep. 33. It has been held, 
that where a grant is made of lands and tenements in D. 
copyhold lands will not paſs; for they cannot paſs other- 
wiſe than by ſurrender. Owen 37. «ne en 2 

Where lands are certainly deſcribed in a grant, with a 
recital as granted to J. B. &c. though they were not thus 
granted, it has been adjudged, that the grant was good. 

10 Rep. 110. If a firlt deſcription of lands in a grant is 
| falſe, notwithſtanding the ſecond be true, nothing will 
paſs by it; though if the firſt be true, and the ſecond 
falſe, the grant may be good, 3 Rep. 10. The word 
grant, where it is placed among other words of demiſe, 
Sc. ſhall not enure to paſs a property in the thing de- 
miſed; but the grantee ſhall have it by way of demiſe. 
Dyer 56. | | . 

Of grants ſome charge the grantor with ſomething he 
was not charged with before; others diſcharge the gran- 
tee of ſomething wherewith he was before charged, or 
chargeable. If a man grant to me a rent-charge; and 
after I grant to him, that he ſhall not be ſued for this 
rent; this is good to bar me of bringing an action, tho? 
I may Kill diſtrain for the rent: And if one grants to his 
leſſee for life or years, that he ſhall not be impeached for 
walte; it will be a good diſcharge, and may be pleaded. 
7 H. 6. 43. Bro. Grant 175, Keitw. 88, See 1 Rep. 
147, 10 Rep. 48. and tit, Condition, 


, 


II. Who may make grants, and who may take by grant. 

Any natural perſon, or corporate body, (not prohibited 
by law, as infants, feme coverts, monks, &c. ) may make 
a grant of lands, -and be a grantor ; and an infant, or 
woman covert, may be a grantee. Perk. 3, 4, 43, Cc. 
Though the infant at his full age may diſagree to the 
2 and the huſband diſagree to the grant to his wife. 
bid. | 
But herein the law diſtinguiſhes between ſuch grants 
as are void, and only voidable; the firſt of which are all 
ſuch gifts, grants or deeds, made by an infant, which do 
not take effect by delivery of his hand; as if an infant 
give a horſe, and no delivery of the horſe with his hand, 
and the donee take the horſe by force of the gift, the in- 
fant ſhall have an action of treſpaſs, for the grant was 
merely void. Perk. /e#. 12, 19. But if an infant enters 
into an obligation, makes a feoffment, levies a fine, or 
ſuffers a recovery, thele are not void, only voidable, 
ibid, 13. | 8 2 

A grant by a feme covert is void, for no act of her's 
can transſer that intereſt which the inter-marriage has 
veſted in the huſband, See 2 New Abr. 648. Perk. ſe. 6. 
See Infant and Baron and Feme. * = | 

Grants made by perſons an ſane memorize, are good 
againſt themſelves; but they are voidable by their heirs, 
Sc. A man that is born dumb, or dumb and deaf, if 
he have underſtanding, by making ſigns, he may grant 
his land to another; not one who is born deaf, dumb, 
and blind alſo. Co, Lit. 2. A perſon attainted of trea- 
ſon, or felony, may make a deed of gift, or-grant, and 
be good againſt all perſons, except the King, and the 
lord of whom the lands are held; and for relief in priſon, 


corporation Co. Lit. g. 


be a revocation of the grant. 


þ 
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they, way be good againſt them likewiſe. ; Can., 2. 
Park. fad, 26, 31. See Capatity,. 
The grants of perſons under dureſs are wid, that is, 
if they were made under an apprehenſion of ſame bodily 
hurt, or if the grantor were l without cauſe, 


and the grantee refuſed to releaſe or diſcharge him, unleſs, 


he made ſuch grant. 2 If. 483. See Durefe. 
But menacing to burn houſes, or ſpoil or carry away 
the party's goods, are not ſufficient to avoid the grant; 


? 


for if he ſhould ſuffer what he is threatened, he may ſve. 


and recover damages in proportion to the injury done 


him. 4 Inf. 485. Perk. Sed. 1i1s88s. 
If there be father and ſon of the ſame name, and the 


: 


father grants an annuity by his name, without any addi- - 


tion, it ſhall be intended the grant of the father; and if 
the ſon being of the ſame name with his father grant an 


. annuity without any addition; yet the grant is good, 


* 
* 


for he cannot deny his deed. Perk. ſed. 37. tet 

| There are but few (if any) perſon excluded, from 
being grantees, therefore a man attainted of felony, 
murder, or treaſon, may be a grantee; ſo of the King's 
villein, an alien, one outlawed in a perſonal action, or a 
baſtard, may be grantees. Perk. ſed. 48. A baſtard who 
is known to be the ſon of ſuch a one, may purchaſe, or 
be a grantee by ſuch reputed name; for all ſurnames 


were originally acquired by reputation. Co. Lit. 3. 2 


Rol. Abr. 43, 4. 58 | 3 9 
A feme covert may be a grantee, therefore if a rent - 
charge be granted to a feme covert, and the deed is de- 


livered to her without the privity of ber huſband, and the 


huſband dies before any diſagreement made by him, and 


before any day of payment, the grant is good, and ſhall 
not be avoided, by ſaying, that the huſband did not 


agree, &c. but the diſagreement of the huſband ought 
to be ſhewn. Perk. /e#. 43. | ” 
Although. aggregate corporations are inviſible, and 
exiſt only in ſuppoſition of law, yet they are capable of 
taking by grant, for the benefit of the members of the 
1 Saund. 344. | 
G:ants of the King. The King's grant is good for 
himſelf and ſucceſſors, tho? his ſucceſſors are not named, 
Telv. 13. Before the ſtatute de prærogativa Regis, dowers, 
ad vowſons, and other things, have paſſed by the general 
grant of the King; but by that ſtature they are to be grant - 
ed in expreſs words, 1 Rep, 50. The King may not 
grant away an eſtate tail in the crown, &c, And the 
law takes care to preſerve the inheritance of the King for 
the benefit of the ſucceſſor. 


King which tends to a monopoly, againſt the intereſt and 
liberty of the ſubject: Nor can the King make a grant 
non oblante any ſtatute made, or to be made; if he doth, 
any ſubſequent ftatute prohibiting what is granted, will 
11 Rep. 87. Dyer 52. 
Where the King 1s reſtrained by the Common Jaw to 
make a grant, if he makes a grant non obflante the Com- 
mon law, it will not make the grant good: but when he 
may lawfully make a grant, and the law requires he 
ſhould be fully appriſed of what he grants, and not be 
deceived, a non oblante ſupplies it, and makes the grant 
good: If the words are not ſuthcient to paſs the thing 
granted, a a0 obflante will not help. 4 Rep, 3 5. Nef. 
Abr. 904. | | | 
If a grant is made by the King, and a former grant is 

in being of the ſame thing, if it be not recited, the grant 
will be void: And reciting a void grant, when there is 
another good, may make the King's grant void. Dyer 
77. Cro. Car. 143. But there may be a 20 ob/tante to 
a former grant. If the King is deceived in his grant, 
as where it contains more than was intended to be grane- 
ed; or if there be any deceit it the conſideration, &fc, 
ſuch grant of the King is void. 5 Rep. 94: Moor 293. 
And the King's grants may be void, by reaſon of incer- 
tainty; as if debts and duties are granted, without ſaying 
in particular what duties, e. 12 Rep. 46. But Where 
there is a particular certainty preceding, they ſhall not 
be deſtroyed by any incertainty or miſtake which follows 
And there is a diſtintion where a miltake of title is pre- 
judicial to the King, and when it is in ſom deſcription 
of the thing which is ſupplemental only, and not mate- 
5 P rial 
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2 And. 154. Style 263, 
See Fenk. Cent. 307. A grant may not be made by the 
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nal or iſſunble. 1 Mod. 196. The King grams the ma- 


nor of D. which he has by the attainder of a certain per- 
ſon, Sc. and ia fact the King hath it not ſo; this grazt. 


is void. 10 Rep, 109 

If the King grants a meſſuage of the value of 5 J. a 
year to A. B. and it be of the yearly value of 10 l. the 
value being in the ſame ſentence with the grant, will 
make it vod: Though if it be mentioned in another ſen- 
tence it may be good. Fenk. Cent. 261. The grant of 
the King to a'corporation, that they ſhall not be implead- 
ed for lands, nor for any cauſe ariſing there, elſewhere 
than before themſelves, e. This doth not bind the 
King where he is party: And the King by his grant can- 
not exclude himſelf from profecuting pleas of the crown; 
for it concerns the public government. Teile. 68. Dyer 


376. Tenk. Cent, 190. ” 

' The King's grantee ſhall not forfeit for non-payment 
of rent, where the rent has been anſwered before proceſs 
iſſued. 21 Jac. 1. c. 25. Grants of felons goods how 
to be inrolled. 4& 5 V. & M. c. 22. ſet. 1. The 
crown reſtrained from granting lands, except for thirty- 
one years, Ce. 1 Ann. flat. 1. c. 7. ſet. 5. Forfeited 
eltates excepted, 1 Ann. flat. 1. c. 7. ſee. 8. 

The King cannot grant a thing iatrufled to him in re- 
ect of bis favereignty : As, the lapſe of a church, before, 
or after it becomes void. 2 Rel. 187. J. 32, 35. Nor 
purveyance, butlerage, priſage, Cc. 2 Rol. 187. l. 35. 
Nor, the power to make a diſpenſation of a ſtatute. 7 
Co. 36. 3. So he cannot grant the lands, or goods, of a 
recuſant conviR, before the commiſſion retarned. 2 Rol. 
184. J. 20. Nor, the lands or goods of one attainted 
of treaſon, before his attainder. Dyer 108. 4. Vide 


So the King cannot grant the proſecution, or execution 
of any penal ſtatute to another; for it is intruſted with 
him as the head of the public-weal. K. 7 Co. 37. a. 
Nor, the penalty or benefit of a penal ſtatute, before 


it be recovered. 7 Co. 36. 6. 37. a. Nor, any fine or 
forfeiture of a particular perſon, before he be convicted. 


Declared by the Stat, 1 W. & Il. 2. that ſuch grant or 


promiſe is illegal and void. 
Gꝛantz, Is uſed for grandes, in the Par. Roll 6 Ed. 3. 


ce 


mM. 5, 6.——Et les ditæ Cuntz, Barons, & autre Grantz. 


Co ; | 
G:aſs-hearth, The graſng or turning up the earth 
with a plough ; whence the cuſtomary ſervice for the in- 
fetior tenanrs of the manor of Anerſden in Oxfordſpire, to 
bring their ploughs and do one day's work for their lord, 
was called groſi-hearth or graſi- hurt: And we ſtill ſay the 
fcin is graſed or lightly hurt, and a bullet graſes on any 
place, when it gently turns up the ſurface of what it 
firikes upon. Paroch. Antig. 496, 497. 
Gaba, A little wood or prove: Unam Carucetum 
” terre cum gravis & paſuris eidem pertinen, Mon. Ang. 
Tom. 2. p. 198. Co. Lit. 4. 
G2avare 4 G:avatio, An accuſation or impeachment, 


Leg. Etheld. cat. 19. 
G:ave., The names of places ending with grave come 


from the Sax. graf, a wood, thicket, den or cave. 
G:avers, Of ſeals and ſtones ſhall give to every one 
their weight of ſilver and gold, on pain of impriſonment, 
Stat. 7 Ed. 3. cap. 7. 
G:azier, (Pecuariu:)} A breeder or keeper of cattle, 


mentioned in the Stat. 25 Hen. 8, See Cattle. 
Great Men, Are ſometimes underſtood of the Tem- 


| 12 Lords in the higher houſe of Parliament, as by 
V 


at. 43 Ed. 3. cap. 2. and ſometimes of the members of 
the Houſe of Commons, as by 2 R. 2. 


G:eat Seal of England, See Keeper of rhe Great 


Seal, and Treaſon. 

See, (Fr Gre, i. e. Good liking or allowance) In 
our law ſignifies /atisfa#ron ; as to make gree to the par- 
ties, is to agree with, and ſatisfy them for an offence 
done. And where it is ſaid in our ſtatutes, that judgment 
ſhall be put in ſuſpence till gree is made to the King of 

is debt; it is taken for /arisfafim, 1 R. 2. cap. 15. 
Ed. 3. cap. 19. | 

Gꝛeen Cloth, Of the King's Houſhrld, fo termed from 
the green cloth on the table, is a court of juſtice compoſed 
of the Lord Steward, Treaſure of the Houſhold, Comp- 


| 


troller, and other officers; to which is committed the 80. 
vernment and overſight of the King's court, and the 
keeping of the peace within the verge, e. See Cn. 

Seenhew or Szeen⸗hue, Is all one with vert in fa. 
reſts, toe, h Manwoed, ren. cap. 6. num. 5. fs ne 

+ Gzeenland Company.” A joint ſtock of 40,000 J. was 
by ſtatute to be raiſed by ſubſcribers, who were incorpo. 
rated: And the company to uſe the trade of catching: 


| whales, Oc. into and from Greenland, and the Greenlayg 


ſeas; they may make by-laws for government, and 
perſons employed in their ſhips, Qc. dike 4 W 2 | co 
cap. 17. But any perſons who will adventure Gr. 
land for whale-fiſhing, ſhall have all privileges granted to 
the Greenland Company, by 1 Am. cap. 16. Any ſub. 
jects may import whale-figs, oil, &c. of fiſh caught in 
the Greenland ſeas, without paying any cuſtoms, (9; 
Stat. 10 Ges. 1, cap. 16. And ſhips employed in the 
Greenland fiſhery are to be of ſuch burden, provided with 
boats, ſo many men, fiſhing-lines, harping irons, e 
and be licenſed to proceed; and on their return ſhall be 
paid 207. per tun bounty for whale fins, &c. imported, 
6 Geo. 2. cap. 33. A further bounty, or allowance of 
10s, a tun is granted to this company, to be paid by the 
commiſſioners of the cuſtoms, during war; and the ſea- 
men ſhall not be impreſſed from that ſervice, by 13 Ges, 
2, cap. 28, ; 

A ſecond bounty of 20s. per tun given. 22 Geo, 2. 
c. 45. 28 Geo. 2. c. 20. No larger bounty than 400 
tuns. 28 Geo. 2. c. 20. /ef. 6. Every ſhip employed 
in the filhery to have one apprentice for every fifty tuns 
burden. 28 Geo, 2. c. 20. ſe2. 5. Bounty may be in- 
ſured. 28 Geo. 2. c. 20. ſed. 12. 4 

Gzeen⸗Silver. There is an ancient cuftom within 
the manor of Mrittel, in the county of E/ex, that every 
tenant whoſe fore-door opens to Greenbury, ſhall pay a 
halfpenny yearly to the lord, by the name of green filuer. 
The term filver, here, muſt mean rent. 

Gzeen=(Aax, Is where eſtreats are delivered to the 
ſheritfs out of the Exchequer, under the ſeal of that court, 
made in green wax, to be levied in the ſeveral counties: 
this word is mentioned in the Stat. 43 Ed. 3 cap, 9. and 
7 H. 4. cap. 3. | | | 

Greenwich Hoſpital. A duty is laid on all foreign- 


built ſhips for the relief of decayed ſeamen in Greenwich 


Hoſpital, &c. by Stat, 1 Fac. 2. cap. 18. And every 
ſeaman ſhall allow out of his wages 64. a month, for the 
better ſupport of the ſaid hoſpital : for which duty re- 
ceivers are appointed, who may depute officers of the 
cuſtoms, c. to collect the ſame, and examine on oath 
maſters of ſhips, &'c. 8 & 9g FV. z. c. 23, c. 10 Aun. 


| 2 Geo. 2. cap. 7. ? 


Proviſions for ſecuring the payment of the 64. per 
month from privateers. 18 Geo. 2. c. 31. Regulations 
for ſecuring prize-money belonging to the hoſpital, 20 
Geo, 2. c. 24. Penalties on penſioners or ſervants pawn- 
ing cloths or imbeziling fiores. 20 Geo, 2. c. 24. ſt#. 
16, 17. | 

The governors empowered to grant out penſions to 
decrepit ſeamen. 3 Geo. 3. c. 16, See Navy and Mariner. 

Gzeve, (Sax. Gerefa) A word of power and authority, 
ſignifying as much as comes or vicecomes; and hence comes 
our rieve, portreve, &c. which by the Saxons were writ- 
ten ſciregerefa, portgerefa. Lambert in his expoſition of 
Saxon words, werbo præfectus, makes it the ſame with 
reve. See Hoveden Part. poſter. Annal. fol. 346. 

Gzils, A kind of ſmall fiſh, Srar. 22 Ed. 4. | 

Gzith, Is a Saxon word, ſignifying peace. Terms dt 

of. | | ; 

Gzithbzeche, (Sax. Gryehbryce, i. e. Paris fractis 
Breach of the peace, —ln cauſis Regiis Grithbreche 100 
Sol emendabit. Leg. Hen. 1. cap. 36. | 

Gꝛithſtole, (Sax. Seder Pacis) A place of ſanQuary- 
See Friadſtol. 

Gꝛocers, Were formerly thoſe who ingroſſed merchan- 
diſe. Stat. 37 Ed. 3. c. 5, It is now à particular and 
well known trade; and the cuſtom duties for grocery Wares 
and drups, are particularly aſcertained, by the ſtatute 2 


1. & M. Sf. 2. c. 4. Raiſins 


br | 4 kl 
„ * 
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| Raiſins imported to pay but ſ ve pounds, and currants | 


fifty ſhillings for.every hundred pounds value. 4 2 5 


W. and M. c. 5. 10%. Currants imported in Engliſb or | 


7encian ſhipping, how exempt from paying of the ſub- 
fidy granted by 3 and 4 Ann. c. 5, ſedb. 1. 4 Ann. c. 6. 


ſecf. 3. 8 Ann. c. 13. ect. 21. Every hundred weight 


of raiſins imported pays five ſhillings. 8 Aun. 6. 7. 


a8. 6. Importers of raiſins what time to have for pay- 


ment of duties, and what allowance for prompt payment. 


8 Ann. c. 7. ſeck. 12. Landing raiſins without entry, or 


unſhipping with a deſign to land them before payment of 
duties, what to forfeit, 8 Aan. c. 7. ed. 14, 17. Du- 
ties in what caſes to be repaid on exportation. 8 Ann. c. 
7. ect. 15. And how to be levied, 8 Ann. c. 7. ect. 16. 
Vide Aromatariun. 1 Y | | 
G:onna, A deep pit, or bituminous place, where turfs 


are dug to burn. Hoved. 438. Mon. Ang. Tom. 1. p. 


243 ay: T9 1 | 
*Sroom, Is the name of a ſervant in ſome inferior place, 


33 Hen. 8. cap. 10. and is generally applied to ſervants 
in ſtables : But it hath a ſpecial ſignification, extending 


to Groom of the Chamber; Groom of the Stole, &c. which lait 
is a great officer of the King's houſhold, whoſe precinct 
is properly the King's Bed-Chamber, where the Lord 
Chamberlain hath nothing to do; and Fole ſignifies a 
robe of honour. Lex Conflitationis, p. 182. Vide 
Garcio, 3 5 45h | 
Gzoom-Pozter, An officer or ſuperintendant over the 
royal gaming-tables; and in Latin is writ Aulz Regie ja- 
nitor Primarius. | 


Gols, (Grass In groſi, abſolute, intire, not depend- 


ing on another; as anciently a willein in gro/s was ſuch a 


ſervile perſon as was not appendant or annexed to the lord 
or manor, and to go along with the tenure as appurtenant 
to it ; but was like the other perſonal goods and chattels 
of his lord, at his lord's pleaſure and diſpoſal: ſo alſo 
advew/on in greſs differs from advou;/on appendant, being 
diſtin& from the manor. Co. Lit. 120. See Black. Com. 
2 V. 22. 


Gzoſſe bois, (Fr. Gros bois, i. e. great wood) Signiſies 


ſuch wood as by the Common law or cuſtom is reputed 
timber. 2 Int. 642. | 5 
Gols, (common in, or Common at large,) is ſuch as is 


neither appendant nor appurtenant, to land, but is an- 


nexed to a man's perſon; being granted to him and his 
heirs by deed: or it may be claimed by preſcriptive right, 
as by parſon of a church, or the like corporation ſole. 
This is a ſeparate inheritance, entirely diſtin from any 
landed property. Black. Com. 2 V. 34. 

G:oſs-weight, The whole weight of goods or merchan- 


diſe, duſt and droſs mixed with them, and of the cheſt, 


bag, etc. out of which zare and tret are allowed. Mer- 
chant”s Dif. ; 

Gzot, (Fr.) A den, cave, or hollow place in the 
ground; alſo a ſhady woody place, with ſprings of water. 
L. Fr. Die. | 5 

Gꝛoundage, A cuſtom or tribute paid for the ſtanding 
of a ſhip ina port, | 

G:ouſe, Are the red and black Beatb- game, for pre- 


ſerving of which, no heath, furze or fern ſhall be burnt 


on any heaths, moors or other waſtes, berween the 2d of 
February and 24th of June, by Stat. 4 and 5 V. and M. 
c. 23. 

Gꝛowme. An engine to ſtretch woollen cloth after it is 
woven; mentioned 43 Ed. 3. c. 10. 

G2owth-halfpenny, Is a rate ſo called and paid in ſome 
places for the zithe of every fat beaſt, cx, or other unfruit- 
ful cattle, Clayton's Rep. 92. | | 

G2uarii, (From the Fr. Gruyer) Signifies the principal 
officers of the foreſt in general. 

Guard, (Fr. Garde, Lat. Cuflodiay A cuſtod y or care of 
defence, And ſometimes jt is uſed for thoſe that attend 
upon the ſafety of che Prince, called the life-guard, Tc. 
ſometimes ſuch as have the education and guardianſhip 
of infants; ſometimes for a wwrit touching wardſbip, as 
on 2 gard, ejefione de gard, and raviſoment de gard. 

N. Bo. 3390, :;; | 

Guardian, (Fr. Gardein, Lat. Cuftos Guardianus) Sig- 
nifies him who hath the charge or cuſlody of any perſon 
or ching; but commonly he who hath the cuſtody and 


„ 
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education of ſuch perſons as are not of ſufficient diſcretion 
to guide themſelves: and their own affairs, as children and 
ideots, (uſually the former) being as largely extended in 


the Common law as for and curator among the civilians, 


Blount, PE „„ abs 
Under this head we may conſider, 
I. The ſeveral kind of guardians, and how tbey arc 

appointed. 7 5 £5 WAY 

II. Who may be guardian, and of the guardian's interiſt 

in the body and lands * the ward, and what he may 
lawfully do, ſo as to bind the infant. | 
III. Of the infant's remedy againſt the guardian, and of 
obliging him to account, &. . Iv, 


I. Of the ſeveral kinds of guardians, and how they are 
mY 4 appointed. | 70 
A guardian is either legitimus, teflamentarius, datur, or 
cuſiumarius : he that is a legitimate or lawful guardian is 
ſo jure communi, or jure naturali; the firſt as guardian in 
chivalry, in fact, or in right; the other ge jure naturali, 
. as father or mother: A 7efamentary guardian was by the 
Common law; for the body of the minor was to remain 
with him who was appointed, till the age of fourteen ; 
and as for his goods it might be longer, or as long as the 
teſtator appointed; but as to this matter there are ſeveral 
ſtatutes; Guardianus datus was by the father in his life- 


time, or by the Lord Chancellor after the death of the fa- 


ther; and where there is a guardianſhip by the Common 
law, the Lord Chancellor can order and intermeddle; but 
where by ſtature, he cannot remove either the child, or the 
guardian: Guardianſhip by cuflom, is of orphans by the 


_ cuſtom of London, and other cities and boroughs ; and in 


copyhold manois, by the cuſtom it may belong the 
lord of the manor to be guardian himſelf, or to appoint 
one. 3 Salk. Rep. 176, 177. | f 
The guardianſhips by the Common law, are guardians 
in chivalry; (taken away by ſtatute) guardians by nature, 
ſuch as the father or mother; guardians in ſocage, who 
are the next of blood, to whum the inheritance cannot 
deſcend, if the father does not order it otherwiſe; and 
guardian becauſe of nurture, when the father by will ap- 
points one to be guafarar of his child, Co. Lit. 18. 2 


Infl. 305. 3 Rep. 37. 


The 4 & 5 V. & M. cap. 8. provides under ſevere 


penalties, ſuch as fine and impriſonment for years, 
That nobody ſhall take away any maid or woman child 
unmarried, being within the age of ſixteen years, out of 
or from the poſſeſſion, cuſtody or governance, and againſt 


the will of the father of ſuch maid or woman child, or of 
ſuch perſon or perſons to whom the father of ſuch maid 


or woman child by his laſt will and teſtament, or by 
any other act in his life-time, hath or ſhall appoint, 
aſſign, bequeath, give or grant, the order, keeping, 
education and governance of ſuch maid or woman 
child.” 

Guardianſhip by flatute, is by the 12 Car. 2. cap. 24. 
by which it is enacted, ** That a father by deed in his life- 
time, or by will, may diſpoſe of the cuſtody of his child 


under twenty-one years of age, and not married at the 


time of his death, and whether then born, or in wentre 
Ja mere, during the minority, to any perſons, not Popiſh 
recuſants; who may maintain action of treſpaſs, &c, 
againſt unlawful takers away of ſuch children, and take 
into cuſtody their lands, &c.” And by this ſtatute the fa- 
ther may appoint a grardian to his heir, for any time till 


he is twenty-one years old; and ſuch guardian ſhall have 


the like remedy for his ward, as the guardian in ſocage had 
at Common law. 2 Ne//. Abr. 911. But if the father 
appoint no guardian to his child, the ordinary or ſpiritual 
court may appoint one for the perſonal eſtate until the age 
of fourteen: And as to his lands, there ſhall be a guar- 
dian in ſocage, &c, as heretofore. 2 Lev. 262. | 
Guardianſhip is a thing cogniſable by the temporal 
courts, where a deviſe is made of it, which courts are to 
judge whether the deviſe be purſuant to the ſtatute, 4 
Vent. 207. A copyhold tenant is not within the Satute 
12 Car. 2. c. 24. to diſpoſe of the cuſtody of his children; 
for it belongs to the lord or others, according to the 
cuſtom of the manor ; but the lord of a manor hath no 


power 
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power by the Common law, without ſome particular cu/- 
tam, to grant the guardianſhip of an infant copybolde? 
3 Lev. 595. Lutw. 1190. A father or mother, with- 
out aſſignment, are gaardians of women, children, Oc, 
Stat. 4 S 5 P. & M. cap. 8. A female infant may be 
brought into court, and aſked whether ſhe be willing to 
ſtay with her guardian. 

The huſband of a woman under age cannot diſavow a 
guardian made by the court for his wife, 1 Yert, 185. 


An infant, it is faid, cannot revoke the authority of the | 


gaardian e but the court may diſcharge one guardian, and 
aſſign another at their diſcretion z and the juitices of N 
print, Sc. may aflign a new guardian. Palm. 252. Style 
456. Ney 49. 1 Danv. Abr. 604. The court will 
atlign a gaardian to an infant to ſue, or defend actions, 
if the infant comes into court and deſires it: or a judge 
at his chambers, at the defire of the infant, may aſſign a 
perſon named by him to be his guardian; bat this lait is 
no record until eatered and filed by the clerk of the rules: 


1 Lil, 656. 2 Leon. 238. 


II. Who moz be guardian, and of the guardian's intereſt 
in the body and lands of the ward, and what be may 
lawfully do, Jo as to bind the infant. 

Where land deſcends of the part of the father, there 
the next of kin on the part of the mother ſhall have the 


guardianſhip; and ſo on the other ſide, and nor ſuch a | 


kinſman as may have any benefit by his death. Cro. Eliz. 


825. Moor, ca, 872. The eldeſt fon of the half blood 


ſhall be guardian in ſocage, to a ſon by a ſecond venter; 
and the guardianſhip in /ocage continues till the minor 
attains the age of ſourteen years, and then he may chuſe 
bis guardizn before a judge, at his chambers, or in court, 
or in the Chancery: alſo after the minor is come to the 
age of fourteen, he may ſue his guardian in ſocage to ac- 
count as bailiff, c. Cro. Fac. 219. Though a father 
is guardian by nature, yet a man may be guardiaq to an 


infant againſt his father, for prevention of waſte; which | 


is a forfeiture of guardianſhip. Hard. 96. 

If a woman hath iſſue a ſon by a former huſband, and 
marries a ſecond huſband, ſeiſed of ſocage lands, by whom 
the has iſſue another fon, and the huſband and wife die, 
leaving the ſecond ſon uncer fourteen, his brother of the 
half blood ſhall be guardian in ſocage, as next of kin, to 
whom the inheritance cannot deſcend, Cro. Elix. 825, 
2 And. 171. Moor 635. 2 Jon. 17, 

An infant, ideot, lunatick, xox compos, one blind and 
dumb, deaf and dumb, or leper removed, cannot be 
guardian in ſocage Co. Lit 88 6 

It is clearly agreed, That the King, as pater patriæ, 
is univerſal guardian of all infants, ideors and lunalicks, 
who cannot take care of themſelves; and as this caſe 
cannot be exercited otherwiſe than by appointing them 
proper curators or commitees; it ſeems alſo agreed, that 
the King may, as he has done, delegate the authority to 
his Chancellor ; therefore at this day, the court of Chan- 
cery is the only proper court, which hath juriſdiction in 
appointing and removing guardians, and in preventing 
them and others from abuſing their perſons or eſtates. 
2 Inſl 14. 4 Co. 126. Beverley's caſe, and in Staundf. 
Pre. 37. 

And as the court of Chancery is now inveſted with 
this authority, hence in every day's practice we find that 
court determining, as to the right of guardian ſhip, who is 
the next of kin, and who the moſt proper guardian; as 


alſo orders are made by that court on petition, or motion, 


for the proviſion of infants during any diſpute herein ; as 
likewiſe guardians removed or compelled to give ſecurity ; 


they and others puniſhed for abuſes committed on infants, 


and effetual care taken to prevent any abuſes intended 
them in their perſons or eſtates; all ſuch wrongs and 
injuries being reckoned a contempt of that court, it 
hath, by an eftabliſhed juriſdiction, the protection of all 
perſons under natural diſabilities, 2 Med 177. | 
Guardian in ſocage ſhall make no waſte, nor ſale of the 
inheritance, but keep it ſafely for the heir: and where 
there hath been ſome doubt of the ſufficiency of a gnar- 
dian in ſocage, the Chancery hath obliged him to give 
ſecurity. 2 Mod 177 Alloa guardian may be ordered 
to enter into ſecurity by recogniſance, not to ſuffer a fe- 
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male infant to marry whilſt in his cuſtody; and to bar;, 
other relations to viſit her, Wc, 2 — er 


court of Chancery will make ſuch guardian give ſecurity 


nov to marry the infant without the courtis fir j 
with it. 2 Chan, Rep. 237. 4 * 
Before the att of 12 Car, 2. c. 24. Tenant in ſocaę 

might have diſpoſed. of his land, in truſt for the ac: 
of the heir; but it is faid be could not deviſe or diſpoſ 
of the guardianſhip or cuſtody. of the heir from the e. 
of kin to whom the land could not deſcend, becauſe the 
law gave the guardianſhip to ſuch next of kin. Keilꝛu 
186. But now tenant in ſocage may nominate whom be 
pleaſes to have the cuſtody of the heir, and the land ſhall 


| follow the guardianſhip, as an incident given by law to 


attend the cuſtody ; and ſuch ſpecial guardian cannot 
aſſign the 'cuſtody by any act, the truſt being perſonal; 
nor ſhall it go to the executor or adminiſtrator of the 
guardian, but determines by his death. Yaugh, 180. 
Dyer. 189. Eh | 

As the law hath inveſted gzardians not with a bare 
authority only, but alſo with an intere/ till the guar 
dianſhip ceaſes ; ſo it hath provided ſeveral remedies for 
guardians againit thoſe who violate that intereſt; ar 
Common law there were remedies both droitural and 
poſſeſſory, to recover the guardianſbip. 2 Inſt, go, 9 
Co. 72. 8 . 

A guardianſbip of a minor is an intereſt in the body and 
lands, fc, of one within age. Guardians to infants, 
appointed by the court to ſue, may acknowledge fatif. 
faction upon the record, for a debt recovered at law for 
the infant. Trin. 23 Car. B. R. A guardian in ſocage 
may keep courts, in the infant's manors, in his own name 
grant copies, Cc. He is dominus pro tempore, and hath 
an intereit in the lands. Cro. Fac, 91. Such guardian 
may let the land for years, and avow in his own name 
and right; and his leſſee for years may maintain ejc&. 
ment: but he cannot preſent to an advowſon, for which 
he may not lawfully account; and the infant moſt preſent 
of whatſoever age, Cro. Jac. 98, 99. Though it is 
ſaid, if the infant be within the age of diſcretion, his 
guardian may preſent. 8 E. 2. 10. A guardian for nur- 
ture of the minor appointed by will, hath power to make 
leaſes at will only, Cro. Elix. 678, 734. Guardians are 
to take the profits of the minor's lands, &c, to the uſe of 
the minor, and account for the ſame : they ought to ſell 
all moveables in a reaſonable time, and turn them into 
land or money, except the minor is near of age, and may 
want ſuch goods himſelf : and they ſhall pay intereſt for 
money in their hands, which might have been put out at 
intereſt ; in which caſe it ſhall be preſumed the guardians 
made uſe of it themſelves. 3 Salk. 177. | 


III. Of the infant's remedy againſt the guardian, and of 
| | ebliging him to account, &c. 

At Common law, both a prohibition of waſte, and an 
adtion of waſte, lay againſt a guardian in chivalry and a 
guardian in ſocage, for a voluntary, but not for permiſſive 
wwafte, or wafie done by a ftranger. 2 Inſt. 305. By the 
Common law, guardians in ſocage are accountable to the 
infant, either when he comes to the age of fourteen years, 
or at any time after, as he thinks fit. Co. Lit. 87. 
But the guardian, on his account, ſhall have allowance 
of all reaſonable expences; and if he is robbed of th 
rents and profits of the land avithout his default or negli- 
gence, he ſhall be diſcharged thereof upon his account; 
for he is in the nature of a bailiff or ſervant to the in- 
fant, and undertakes no otherwiſe than for kis diligence 
and fidelity. Co. Lit. 89. a. | 

If a guardian takes a bond for the arrears of rent, he 
thereby makes it his own debt, and ſhall be charged with 
it. 2 Chan. Rep. 97. Wall and Buckley, If a man during 
a perſon's infancy receives the profits of an infant g eſtate, 
and continues to do ſo for ſeveral years after the infant 
comes of age, before any entry is made on him; yet he 
ſhall sccount for the profits throughout, and not during 
the infancy only, Abr. Eg. 280. Yallep and Halworthy. 
A recciver to the guardian of an infant, who has had * 
account allowed him by the guardian, ſhall not be oblige 
to account over again to the inſant when he comes of age» 


Preced. C ban. 5 35. PR 


"IN 4 , , bs 
5 a 1 


A:juerdian ſhall anfaer lor obst is Joſt by hib frand, 
wepligence or omiſſion ; but nc for any caſual events, 
as here the thing had been well but ſor ſuch an accident. 


lit. 123. On accounting-of guardiabs, they ſhalb have 


allowance of coſts and expences ; and if they are robbed, 


ge. without any default or negligence, they ſhall be diſ- 


churged thetebf. - Ci. Lis. 80. Jo guardianſbipr of great 


eltates; the ruardian generally paſs their accounts yearly 
in 2 —— better juſtification: when the 
minor calls them to à general account at his full age. 
By ſtatute, guardians are to retain the lands till the heir 
comes of age, and then reſtore the ſame as fully ſtocked, 
Ar. as; received. g H. 3. cdp. 3. They ſhall ſuſtain 
the land without deſtruction of any thing. | 
21. And perſons, who as guardians hold over, without 


— 
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3 Ed. 1. cab. 


the conſent of the perſon next intitled, ſnhall be adjudged 


tre ſpaſſers, and be accountable for profits, Se. | Star. 6 
Arn. cap. 18. Action of account may be brought againſt 
the executors'or adminiſtrators of a guardian, e. Stat. 
4 Ann. c. 16. wh 1 Fry 6 1 5 


; An election of a guardian by a minor, 


NOW all men &y theſe preſents, That J A. B. fon 

and heir of, &c. deceaſed, being now about the age 
of eighteen years, have elefed and choſen,” and by theſe pre- 
fents do ele# and chuſe C. D. of, &c. to be guardian of my 
perſon and eſtate, until T ſhall attain the age of twenty-one 
years, and I do hereby promiſe to be ruled and governed by him 
in all things touching my welfare ; and I do authoriſe and im- 
power the ſaid C. D. to enter upon and take poſſeſſion of all 
and every my meſſuages, lands, tenements, bereditaments and 
premiſſes whatſoever, ſituate, lying and being in, &c. in the 
county of, &c. or elſewbere, aubereunto I have or may have 
any right or title, and to let and ſet the ſame, and receive 
and take the rents, iſſues and profits thereof, for my uſt and 
benefit, during the term aforeſaid; giving and. hereby grant- 
ing unto the ſaid C. D. my full power in the ſaid premiſſes ; 
and whatſoever he ſhall lawfully do or cauſe 10 be done in the 
premiſſes, by virtue hereof, 1 do hereby promiſe to ratify and 
confirm. In witneſs, Sc. | A er 


Guardian de 1'eſtemary, Is the guardian or warden of 
the Stannaries, or mines in the county of Cornwall, &c. 
17 Car. 1. cap. 15. 8 
Guardians de 'Eglis, Churchwardens, who are offi- 
cers choſen in every pariſh ta have the care and cuſtody of 
the church goods; and they may have an action for ſuch 
goods, and have divers powers for the benefit of the church. 
Stat. 43 Eliz. cap. 2. 

Guardians of the Peace, Are thoſe that have the 
keeping of the peace; wardens or conſervators thereof. 
Lamb. Eiren, lib. 1. cap. 3. | 

Guardian of the Cinque Pozts, Is a magiſtrate that 
hath the juriſdiction of the ports or havens, which are 
commonly called the Cinque Ports, who has there all the 
authority and juriſdiction the Admiral of Eaglund has in 
places not exempt: and Camden believes this Warden of 
the Cinque Ports was firſt erected among us in imitation of 
the Roman policy, td ſtrengthen the ſea-coaſts againſt ene- 
mies, &c, Camb. Br, 238, | 

Guardian of the Spiritualties The perſon to whom 
the ſpiritual juri/difion of any dioceſe is committed, during 
the vacancy of the ſee, is called by this name. 25 H. 8. 
cap. 21. The archbiſhop is guardian of the ſpiritualties on 
the vacancy of any /ze within his province; but when the 
archiepiſcopal ſee is vacant, the dean and chapter of the 
archbiſhop's dioceſe are guardians of the ſpiritualties, wiz. 
the ſpiritual juriſdiction of his province and dioceſe is 
committed to them, 2 Rol. Abr. 223. The guar- 
dian of the ſpiritualties it is ſaid may be either guardian 
in law, jure magiſtratus, as the archbiſhop is of any dioceſe 
in his province; or guardian by delegation, being he whom 
the archbiſhop or wicar general doth for the time appoint. 
13 Eliz. cap. 12. And the guardian of the ſpiritualties 
hath all manner of eccleſiaſtical juriſdiction of the courts, 
power of granting licences and diſpenſations, probate of 
wills, Fc. during the vacancy, and of admitting and 
inſtituting clerks preſented ; but ſach guardians cannot, 


| as ſach;,; conſecrate or ordainz 
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Wood®s In. 25, 27. 


piece of plate ſet before him in an inn, may be guilty of 


P. C. 9o. And à gueſt having taken off the ſheets from his 


Py 


M. & Mc e. 9. /e Ys 7,6 
ing, &c, See un. 


that which is given for ſafe conduct through a ſtrange 
land, or unknown country. E, guidagium guod datur 
alicui, at tuto condacatur per terram alterius, Conſuetud. 
Burgund. p. 119. 2 Inſt. 326. * 


ternity or company, becauſe every one was gildare, i. e. to 
pay ſomething toward the charge and ſapport of the com- 
pany. The original of theſe guilds and fraternities is ſaid 
to be from the oſd Saxon law, by which neighbours entered 
into an aſſociation and became bound for each other, to 
bring forth him who committed any crime, or make ſatiſ- 
faction to the party injured, for which purpoſe they raiſed 
a ſum of money among themſelves, and put into a com- 
mon. ſtock, whereont a pecuniary compenſation was made 
according to the quality of the offence committed, From 
hence came our fraternities and guilds ; and they were in 
uſe in this kingdom long before any formal licences were 


pany combined together, with orders and laws made by 
themſelves, by the prince's. licences 
Camd., Guildam Mercatoriam, or the Merchant's Guild, 
is a liberty or privilege granted to merchants, whereby 
they are enabled to hold certain pleas of land, &c, within 


Halli are the halls of thoſe ſocieties, where they meet and 
make laws, (fc. for their beiter government. King 
Ed. 3. in the 14th year of his reign, granted licence to 
the men of Coventry to erect a Merchant's Guild, and alfo 
a fraternity of brethren and ſiſters, with a maſter or war- 
den, and that they might make chantries; beſlow alms, 
do other works of piety, and conſtitute ordinances touch- 
ing the ſame, Cc. And King Hen. 4. in the 4th year of 
his reign, gave licence to found a Guild of the Holy-Crofs 
at Stratford upen Avon. Antiq. Warwickſh. 119, 522. 
Guild, or Gild, is alſo uſed for a tribute, or tax, an 
amercement, c. 27 Ed. 3. 11 H. 6, 15 Car. 2. 
See Gilda Mercatoria. is 47) Sy | 

Guild⸗hali, Or the chief hall of the city of London, for 
the Meeting of the Lord Mayor and Commonalty of the 
city, making laws and ordinances, holding of courts, 
Sc.—Gildarum nomine continentur non ſolum minores frater- 
nitates, fed igſæ etiam c:vitatum commaunitates, Spelm. It 
alſo figeifies the chief hall of other cities and corporate 
towns, The new ereQted Se/fons-ball in King-Street, 
Weſtminfler, is called the Guild-hall. | 

Gaildhelda Teutonicozum. The fraternity of Ea/ter- 
ling merchants in London, called the Still- yard. 22 Hen. 
8. cap. 8. 

Guild⸗Bents, Are rents payable to the erown, by any 
guild or fraternity; or ſuch rents as formerly belonged to 
religious Guilds, and came to the crown at the general diſ- 
folution of monaſteries, being ordered to be ſold by the 
Stat. 22 Car. 2. cap. 6. | 

Guilder, Foreign coin: the German guilder is 3 5. 8 4. 
and the golden one in ſome parts of Germany 4 5. 9d. la 
Portugal it paſſes for 5 s. but the Poland and Holland gelder 
is but 2s, In Holland, merchants keep their accounts in 

guilders, Wc, | 


the 1/2 Auguſt, and called the Cale of Auguſt, from the 
Lat. Gala a throat, for this reaſon, (as pretended) that one 
Nuirmnus, a tribune, having a daughter that had a diſeaſe 
in her threat, went to Pope Alexander, (the ſixth from St. 


Peter,) and deſired of him to ſee the chains that St. Peter 


5 Q Was 


or preſem to any heneſices: 


Sueſt, (Sr G5. Fr. Ci, tage of reſt in a journey) | 
A lodger or ſtranger in an in, Cc. A gueſt who hath a 


felony, in fraudulently taking away the ſame. 1 Haut. 
bed, with intent to ſteal them, carried them into another 
room, and was apprehended before he could get away; 
this was adjudged larceny. bid. 92. Dodgers ſtealing 
furniture from lodgings are guilty of felony by 3 & 4. 
Action Jies againſt an innkeeper, refuſing 2 gueſt lodg- | 
Guidage, (Guidegiam) Is an old legal word, ſigniſying 


Guild, (from the Sax. Gaildan, to pay) sign ifies a fra | 


granted for them: though at this day they are a com- 


their own precindt. 37 Ed. 3. 15 R. 2. And. Gaila. 


Gule of Juguſt, (C Auguſti, alias Goule de Augu/? 
Is the day of Sr. Peter ad Vincula, which is 2 


— — 


- — 9% oy ———_y— mg ——_ 


— >> > — 
— — Lani 


— —-—-—-—-— 


— 


— 
— 
2 
r — * 
— IDE 


r 
—— . F — —— 


i St Mart ee OP IT ny ern, en 
— ET En 55 2 RS of. 


- 8 — 
2 — — 
3 8 2 
— . 


— © 
=_ 
— — 
* 


— = 


— — 


2 ———— 
1 ms — * — 


r oor #5 
———? 9 


> —— ̃ — 
er IR BY Ay ere neat 


ann we 
— 


—̃ — 
—— — 


— — 
——— — — — 2 — = — — 
ad ARS. p< ee 3 — 7 2 Pr SF 2 * Po D — 
> * od + - — * —— —— FP ber - — > r= 
5 - 7 n eat 
rpg os WW k A Nog A EY nb * 2 Ie * a7 * — - — 1 <A * 
— $323 I” A — 5 4 . 2 . — — : — IG: 
— De IRS! 5 N 2 T2 = 8 "IF>" F <> I) WE ry = 8 2 8 3 2 * 
” 0 2 3 1 — os 2 7 e 8 x * * CITY * 2 by 


— 
ER 
SEXES DCIS 


Ts 
£ +; 


— 


— 


N 


2 


— 8 - . x ED 9 NOEW To Ws * Saw 
1 _ 52 — — ne Low? " — — — — -1 —_ - — — 3 8 — N 8 — 
= S 3 IA es a 2 > - * 5 RR "ELD * 8 2 — « 8 l — wg? n * EY 
ſts IKE —— . 381 . .. rn a ne at ty TL ERIE ECT, - —— 22 8 e 
2 . 1 ; —— 1 — 1 5 - — * 5 x ©. = A — 5 . x 0 


— : 8 2 * 2 
n = £ * 3 LO th SIS TA - ea n OS — * 2 'F: * K g * * 
Ft £53. 3 3 K 1 27 2 5 — K* fa — ID 
JJ ͤͤ. NN OT TS eo OT ð . OR FITS 53s r 
2 OE To ee We DOR Lt OPTI S Su Le ²˙ů ⅛ T1 OI 2 eee Ka RISE 
SO VE [ne 3 4 2 1 Chr 
22 „ 8 
N 3468 EP RITES, 6 * 9h SY A rn . W 
9 3 . . (OE AER . e Rr . 
e e . re r rern 


* 

3 
oa 1 Dee 
EDTA 1 
Weer. F * 
alle. av oe n 


n e 
8 e gee ASA WIRES Eb : © 2 
ho * A ͤ EE La 2 men 5 by 
3 » 


3 — I 2 — 
. 8 


——— — œä — ernment Cons 
— IJ — P {4 - 


— — OI —— . 
— K = 
— — 


=" - 

3 s 
CPL Rs RD = 
— — 


7 
1 


7 
3 8 
ing ated 
4 2 
S 


ne 


* wig $ . Is 


WO — 


„ N r n & 44 9 
VO" e e 2A * 


PPP I ER I TE FE 
E . F * W EN Fae + . * q 


' termined in one of the courts, whether it be forfeited, &c. 


in any land-carriage, and 5ooo weight in any open veſ- 


G. * U N 


was chained with under Mera, which requeſt being grants | bulluſot that purpoſe, ualeſetbe-me be tected gay 


ed, the the ſaid daughter kiſſing the chains, was cured 
of her diſeaſe; whereupon the Pope inſlitated this feaſt 
in honour of St. Peter; and, as before; this day was 
termed only the ca/ends of Fugu/t, it was on this occaſion 
called indifferently either St. Peter's day ad YVinck/a, from 
what wrought the miracle, or the Gale of 4ugi/}, from 
that part of the virgin whereon ãt was wrought.' + Duras 
Rationale Divinorum, lib. 7. cap. 19. It is mentioned 
F. N. B. 62. Plowd. 316. Stat. Weſim. 2. cap. 30. 
2 Ed. 0 86 is 2 L6G 0k BHO. SYDU!20; 

Suns. None may ſhoot in, or keep in his bquſe'any 
gun, hand-gun, Cc. who bath not lands to the value of 


100 J. a year, on pain of 104. Nor ſhall any perſon ſhoot and by the Romans Getæ, is derived from the old 


in ſuch gent, under the length of one yard, or three quar- 


ters of a yard, under the like penalty : if any do ſo, one 


that hath 100 J. per ann. land, may ſeize the guzs unlaw- 
fully kept and uſed; but then he mu/? break them cuitbin 
twenty days, or ſhall forfeit 407. In foreſts, patks and 
chaſes; thoſe who have power from the King to tale away 
gent, may retain the fame, Star. 33 H. 8. c. 6. 
Gunpomder. It is lawful for all perſons, as well ſtran- 
gers as natural born ſubjects, to import any quantities of 
r or ſalt- petre, brimſtone, and other materials 
for the making thereof, and to make and ſell guxpozuder, 
tc. Stat. 16 Car. 1. cap. 21. But no perſon ſhall keep 
more than 600 J. weight of gunpowder, in any places in 
the cities of Londox and We/tmin/ter, or the ſuburbs, &c. 
And perſons keeping more, not removing it on order of 
juſtices of peace, ſhall forfeit 20s. for every hundred 
weight : gunpowder is to be carried in covered carriages, 
the barrels cloſe jointed, or in caſes, bags of leather, Sc. 
5 Geo, 1. c. 27 1 | 917 


By a ſubſequent act, ir is unlawful for any perſon to | 
keep in London, &c. above 200 /6. weight of gunpowder at 


one time, beyond the ſpace of ewenty-four hours, which 
incurs a forfeiture of the powder, or the value: and two 
juſtices may cauſe ſearches to be made, and the ſame to 
be ſeized and removed, &c. Perſons obſtructing the 
ſearch, incur the penalty of 5 1. Alſo none ſhall uſe iron 
or ſteel hammers, ' where gunpowder is, on pain of 20 5, 
ir-Geo. 1. cap. 23. Perſons who are no dealers therein 
are not to keep above 50 13. of gunpowder in Londen and 
Weſtmin/ter, or if they deal in it, not more than two 
hundred weight longer than twenty-four hours, though 
under different roofs ; or on the Thames, except in ſhips 
paſſiog or detained, on pain of forfeiting all ſuch gun- 
powder, c. Logs 25 

A juſtice of peace may iflue his warrant to ſearch for 
dangerous quantities of powder, and break open any 
place, if there be oecaſion, to ſeize the ſame ; which may 
be removed out of the limits aforeſaid, and kept till de- 


And if any perſons permit others to have gunpowder in 
places not belonging to the owners, they {hall forfeit 1 5. 
for every pound. Stat. 15 Geo 2. cap. 32. | 

No gunpowder ſhall be put on board ſhips, above 
Blackwall in the river Thames, under 5 J. penalty for 
every 50 1b. weight, Sc. by.s Geo. 2. cap. 20, By the 
Stat. 22 Geo. 2. cap. 38. No perſon ſhall keep gun- 
powder for more than twenty-four hours, at one time, in 
greater quantities than 400 weight, in any houſe, Ee. 
in or within 100 yards ct any city, the ſuburbs thereof, 
or any market town ; or within two miles of any of the 
King's palaces, or one mile of any of his magazines for 
powder, or more than zoo weight, in any other place 
whatſoever. 

Upon information two juſtices may grant ſearch war- 
rants, and if more found, it ſhall be forfeited ; no greater 
quantity ſhall be carried at one time than 2500 weight 


ſel ; carriages to be covered, and barrels cloſely hooped. 
Any perſon employed in any ſtorehouſe where gunpowder 
is kepr, or in conveying gut powder from one place to 
another, wilfully committing any act whereby the gun- 
powder ſhall be in danger of taking fire, ſhall forfeit 5 7. 
bo every 100 weight in ſuch ſtorehouſe; and in default 
of payment be committed for por exceeding ſix months. 
No penalty ſhall be incurred for keeping above three 


| Stat. 17. Ed. 4+ 
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'- To obtain av excluſive.patentfat the ſole making o. 
| 1mpartatiod of gunpowder o τν or de bihder ocker 
from importing them, is a premuniei by 16 Care Ee 21 
1 Jar. 3. c. B. Gynpowderyt9r | ſhipped after pröhibi. 
tion, - forfeited. 29 Ce. 4. c. 16. . . Allowatee on 
exportation of gunpowder continued to agth of September . 
| 1771, 40. 3. c. 11. 211907 ien! 101 dan 44 1 
Surgites, Is: uſed as a Latin word for 4 enter: m. 
gurgites in ayai de Monew attaohiantur ber bomineg d gw. 
| /omante. Black Book Hereford, f. gc. See Gern. 
Suti and Gottf, Engl. Gotks, caljed ſometimes: 54e, 
Jet, which ſignifies a Giant : they were 
nations or people who left Germany, and came to: 
this iſland. Leg. Ed, Cone. cap. 89 ban che. 
Guttera, A gutter or ſpout to convey the water from 
the leads and roofs of houſes; and there are. gurter tiles 
eſpecially to be laid in ſuch guzrers, &c. mentioned in the 
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Gwabz-merched, Is a Britiſb word, which fignifies a 
payment or fine, made to the lords of ſome manors, upon 
the marriage of their tenants daughters; or otherwiſe on 
their committing incontineney. See Marebe it: 

Swaiſtow, (Sax) A place of execution: anni 
gwalltowa, i. e. occidendorum loca, totaliter regis fant in 
ſeca ſuc. Leg. Hen. 1. cap. 11. . 

Gylput, The name of a court held every three weeks 
in the" liberty or hundred of Pathbew in the county of 
Warwick, Iaquiſic. ad quod Damn. 13 Ed. 3. 
-  Gpltwite, A compenſation or | amends for treſpaſs, 
Sc. - Mulia pro trarſgreſſione,” LL. Edgar. Regis, Anno 


| Gppſles,. Formerly there were foreign perſons, call. 
ing themſelves Eg yptians, or Gypfies, a ſtrange kind of 
commonwealth among themſelves of wandering impoſtors 
and jugglers. It is faid that when Sultan Selim con- 
quered Hope in the year 1517, ſeveral of the natives re. 
fuſed to ſubmit to the Turiiſ yoke, and diſperſed in (mall 
parties all over the world, Where their ſuppoſed {kill in 
the black art gave them an univerſal reception, in that 
age of ſuperſtition and credulity. There are various laws 
' againſt perſons pretending to be gypſies, and wandering 
about, Sc. See 22 H. 8. c. 10. 1&2 P. & N. 4. 
5 El. c. 20. And ſee Black. Com. 4 V. 165, 6, 7. 
Gyzovagi, Wandering wonks, who pretending great 
piety left their own cloifters, and viſited others. Marr, 
Paris. p. 490. | | 
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Abeas Co2poza, Is a writ for the bringing up a 
| jury, or ſo many of them as refuſe to appear upon 
the wenire factas, for the trial of any cauſe brought to 
iſſue. Old Nat. Br. 157, And the habeas corpora jura- 
torum in the court of C. B. ſerves for the ſame purpoſe as 
the difiringas jurator in B. R. It commands the ſheriff 
to have the jurors before the judges at ſuch a day, to paſs 
on the trial of certain parties, in ſuch a cauſe, Cc. 
Pracht iſ. Solic. 308, zog. 7 

Dabeas Cozpus, The great writ of Englißb liberty, Hes 
where one is indided for any crime or treſpaſs before ju- 
ſtices of peace, or in a court of any franchiſe, and being 
impriſoned for the ſame, hath offered ſufficient bail, but 
it is refuſed where bailable; he may then have this writ 
out of the King's Bench to remove himſelf thither, and 
anſwer the cauſe there. F. N. B. 250. Vid infra.” 
This writ is alſo uſed to bring the body of a perſon into 
court, who is committed to any gaol, either in criminal 
or civil cauſes; and a habeas corpus will remove a perſon 
and cauſe from one court and priſon to another. See the 
Stat. 31 Car. 2. c. 2. There are ſeveral kinds of this 
writ. A 
1. The habeas corpus ad ſubjiciendum is that which iſſuen 
in criminal caſes, and is deemed a prerogative writ, 
which the King may iſſue to any place, as he bas aright 
to be informed of the ſtate and condition of the priſoner, 
and for what reaſons be is confined. 1 is alſo, in regard 


hundred weight of ganpowder, in any warehouſe already 
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eee of che gauſe of commitment; 1 
che priſoner ſhall be diſcharged 98; bail to appear in 1 
court of Bu. the next term, ar at he next, alis, Hg. 1 
| where the · offe nce. is cogujſahſe: and, pegſons c mmitted 1 
| for-reafan or ſolonyi (eſpecially e xpueſſad. in hs warrant) 1 
n prager. in open aaurt, the, fir, web. gf the term, or 1 
daꝝ of ſefions, &c. are io he brohght to. tſia; and if pot 1 
indicted the next tem, or ſeſſious after commitment, up- 1 
on mctian ah laſt day of the erm, ic. they ſhall 22 1 
out gupono bail except it appears, upon gatb, that the 1 
King's Sitheſſes are net ready and. if gn prayer they e Wo 
not indicted or tried the ſecond germ after commitment, 1 
wen hey; ſhall> be diſcharged. No perſons, hg nl be! de- 1 
3. There is likewiſe a writ of habeas corpus ad -| | Hvered/uponian habeas corpus,..lhall be comwnztced again 1 
dendum, where à perſon is conſined in gaol for 4 dauſe for cthe ſame.offence, other than by legal order and pro- Wl 
of action aceruing within ſome inferior court; and a third | ceſs of ſuch court where they ſhall be bound to appear; 1 
perſon hath alſo a cauſe of action againſt him; in which or othen court having juriſdiſtian of the cauſe; on pain 1 
- caſe he may have this writ in order to charge him in ſuch of oo 4 38414 =; 47 end bagidbs/309 i . | | WWE 
ſuperior court; for inferior courts being tied down to; | And if any ꝓerſan be in priſon, or in any.oftger's cuſtody, Wl 
cauſes ariſing within their o juriſdiction, the party for any criminal matter, he ſhallz not be removed hy, bim 1 
would be without remedy, unleſs allowed to ſue him in into the cuſtody of, any other officer. hut by babeas corpus, 1 
another court; but it ſeems, that regularly a petſon con - upon pain of incurring the penalty of 100 l. ſor the firſt 1 
fined in B. R. cannot be removed to the C. B. by this | offence,” and 2004, for the ſecond affence, and being diſ⸗- 1 
writ, nor vice verſa; for in theſe caſes there can be no | abled toe xecute h ĩs office, 5 8. Wo 
defect of juſtice, as theſe courts have conuſance as well of | No perſon ſhall be ſent priſoner to Treland, Scolland, Wo 
local, as tranſitory actions. Dyer 197. 4. 249. pl. 84, | or any place beyond the ſeas. in. the King's daminions z 1 
296, 307. 1 Mod. 235. Style Prat. Regiſi. 330. Which will be: falſe impriſonment, on which the ptiſoner 1 
4. There are alſo, beſides theſe, other writs of Habeas may recover treble coſts, and not Jeſs than 599 4. ga- 9 
corpus as a habeas corpus ad aeliberandum & recipiendum,, mages, Wr. and the party committing, or detaining him, Wo 
which lies to remove a perſon to the proper place or coun - alſo ſhall: ĩncur the penalty of a premunire. , , _ © Wo 
ty, where he committed ſome criminal offence, 3 M] Judges denying a habeas. corpus ſhall forfeit 500/. Wl 
6% II And the officer refuſing to obey it, or to deliver a true 1 
5. There is alſo a writ of habeas corpus ad ſatisfaciendum copy of the commitment warrant, is liable to a forfeiture Wi 
after a judgment; and on this writ the attorney for the | of 1001. for the firſt offence, c. Stat ibid. This is WM 
plaintiff mult endorſe the number roll of the judgment on, | the ſubſtance of the habeas cor pus ad; which hath. heen 1 
the back of the writ. ' Style Regis. 31 l ſuſpended ſeveral times in late reigns, on rebellions, 1 
6. Habeas corpur upon a cepi, where the party taken! |. Wes 7 2; 0ho60 00 46; oro radiant. nts nmas sf 3:86 
in execution in the court below. So upon an attachment | It is clear, that both by the Common law, as alſo by 15 
out of Chancery, and a cep# corpus returned by the ſhe- | the flatute, the Courts of Chancery and King's Bench 1 
riff, the next ſtep is a habeas corpus; for the ſheriff having have juriſdiction of awarding this writ of labeas corpus, Wt 
executed the command of the writ of attachment by taking | and that without any privilege.in the perſon for whom it == 
the body, he cannot carry him out of the county without, is awarded; but. it ſeems, that by: the Common law the Wo 
the King's writ. | c | court of King's Bench could. only have awarded it in FU 
7. There is" alſo à writ of habeas corpus ad teſſifcand, term time, but that the Chancery might have done it as 11 
which is to remove a perſon in confinement, in order to | well out of, as in term, becauſe that court is always open. WE 
give his teſtimony in ſome court of juſtice; for which: | 2 inf. 55. 4 lad. 290. 2 Aud. 297. 2 Jes. 13, 14. a 
vide Style 119, 126, 230. 3 Keb. 51. Comb. 17, 48, Of | 17, Any ofithe courts at Hefminfier may award it, See 1 
theſe ſeveral writs the moſt ufual in practice are— _ *'| Yaugh. 1. rad 1 
The habeas corpus ad ſubjiciendum: and If the habeas corpus ĩſſues out of Chancery, and on the 1 
The habeas corpus ad faciendum & ſrecipien um. return thereof the Lord Chancellor finds that the party 1 
With reſpect to the firſt it is to be conſidered, was illegally reſtrained of his liberty, he may diſcharge 0 
| ff < x * oF him, or if he finds it doubtful, he may bail him; but 8 
1. By whom, and in what caſes, it is grantable. then it muſt be to appear in the court of King's Bench, 8 
2. What ſhall be a proper return of ſuch writ. for the Chancellor hath no power in criminal cauſes ; or 4 bY 
3. Of bailing, diſcharging, or remanding the priſoner. the chancellor may commit the party to the Heet, and in 1 "RS 
Wes term-time may pregriis maxibus deliver the record into 1 
1. By whom, and in what caſes, an habeas corpus 7s | the King's Bench, together with the body; and there- 4 1 n 
N grantable. g upon the court of King's bench may proceed to bail, diſ- f 3 8 
The writ of habras corpus was originally ordained by | charge, or commit the prifoner. 2 Hal. Hif. P. C. 147. F887 
the Common law of the land, as a remedy for ſuch as were | 2 Hawuk, P. C 114-15. | 4 3 
unjuſtly impriſoned, to procure their liberty; and it is a We appreherd every ſubject impriſoned, is intitled to Ef; 
miſtaken notion that this writ is of a modern date, and | his habeas corpus, that the cauſe of his impriſonment may E {3 
introduced with the reign of King Charles II. But be- | be inquired into, whether he is, or is not, iatitled to be 20 
fore the Stat. 31 Car. 2. c. 2. it is true it was difficult | bailed, See the caſe of Mr. Willus, in Will. Rep. par. 2. Wo 
to be obtained, becauſe the judges, who had authority | 154. Þ i va . 
to iſſue it, pretended to have power either to grant or If a party be impriſoned againſt law, though he is in- = 
deny it; and the ſheriffs and gaolers, to whom the writ | titled to a habeas corpus, yet he may have an action of 74 
was directed, frequently put poor priſoners to the charges | falſe impriſonment, in which he ſhall recover damages in 78 
of a ſecond, and third habeas corpus, before they would | proportion. to the injury done him, Fitz. Corpus cum j 1 "Ms 
| Yield obedience to the firſt; which being grievous to the | Cagſa 2, 9 H. 6. 44.4. 2 Infl. 55. 10 H. 7. 17. 5 7 
people, the Stat. 31 Car. 2. c. 2. was enafted to pre- Co 64. 11 Ce. 98, 99 ; _ {802 
vent abuſes of this nature, and further our laws for the If a huſband eonfine his wife, ſhe may have an Haleat 1 
benefit of the liberty of the ſubject. Laus of Liberty, | corpus; but the judges, on the return of it, cannot remove We 
Sag. 44, 45. i the wife from her haſband, 2 Lew 128. 8 Wh 
By the Star, 31 Car. 2. c. 2. A perſon in priſon may If a perſon be in cuſtody, and alſo indicted for ſome 1 
bave an habeas corpus from any judge, on complaint made | offence in the inferior court, there muſt, beſides the þ 1 
and view of the copy of the warrant of commitment, &eas corpus to remove the body, be a cerizorari to remdve _ os 
| (unleſs he be committed for treaſon or felony, eſpecially |. the. record; for as the certiorari alone removes not the 1 
expreſſed in the warrant, or other offences or matters not | body, ſo the hb, corpus alone removes not the record 1 
bailable) which Babeas corpus ſhall be returnable imme - itſelf, but only the priſoner with the cauſe of his commit- _ = 
; 2 5 . ment; 1 
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or inſufficiency of the return and commitment, and bail 


H A 'B 


Hit useless n ehe abs ses enge aid 
the return thereof; the court can judge of the ſufficiency 


or diſcharge, or remand the priſoner,” as the caſe ap- 
pears upon the return, yet they cannot upon the bare re- 
turn of the habeas rorpar give any judgment, without the 
record itſelf be removed by certiorari: but: the ſame 
ſtands in the ſame force it did, though the return ſhould 
de adjudged inſufficient, and the party diſcharged there- 
upon of his impriſonment; and the court delow-qnay i- 
ſue new proceſs upon the indictment. 2 Hal. Hf. P. C. 
210, 211. 1 Salk. 352. Cn. . 

If the Chief Juſtice of the King's Bench, commit one 


to the marſhal by his- warrant, he ooght not to be 


brought to the bar by rule, but by habeas corpus, 1 Salk. 


N. - "". | 5 
% «a 22 331 & Y 


349% 
11.) it is enacted, and declared, That an babeas corpus, 
according to the intent and true meaning of the act, 
may be directed and run into, any county palatine, the 


cinque ports, or other privileged places within the king- 


dom of Exgland, dominion of Wales, or toun of Her- 
wick upon Tweed, and the ifles of Jer/ey or Guernſey ; any 
law, Sc.“ | $5" GD SBX 53 y 


2. What foall be a proper return of as habeas corpus. 
la extrajudicial commitments, the warrant of a commit- 


ment ought to be returned in bac verb on @ habeas cor- 


ute but when a man is committed by a court of record, 
it is in the nature of an execution for a contempt, and in 


ſuch caſe the warrant is never returned. 5 Mod. 156. 


The cauſe of impriſonment muſt be particularly ſet 
forth in the return of the Sabeas corpus, or it will not be 
good ; for by this the court may judge of it, and with a 
paratum habeo, that they may either diſcharge, bail, or 
remand the priſoner. 2 Nel/, Abr. 915. Cre. Jac. 543. 
If a commitment is without cauſe, or no cauſe is ſhewn, 
a priſoner may be delivered by habeas corpus. 1 Salk. 


348. id n ie 
It has been adjudged, that on a commitment by the 


| houſe of commons, of perſons for contempt and breach 


of privilege, no court can deliver on a habeas corpus: but 
Holt Ch. J. was of a contrary opinion. 2 Salk. 404, 503. 
A writ of error may be allowed by the King in ſuch a 
eaſe, Ic. and it is not to be denied ex debito juſlitie ; 
though it has been a doubt, whether any writ of error 
lay upon a judgment given on a babeas corpus. Ibid, A 
man may not be delivered frem the commitment of a 
court of Oyer and Terminer, by habeas corpus, without 
writ of error: and where there appears to be good cauſe, 
and a defe& only in the form of the commitment, he 
ought not to be diſcharged. 1 Salk. 348. | 

By the 31 Car. 2. cap. 2. ſe. 2. itisenafted, ©* That 
if any officer, c. ſhall neglect, or refuſe to make re- 
turns, as by the act is directed or to bring the body of the 
priſoner, according to the command of the writ, or ſhall 
not, within within fix hours after demand, deliver a true 
copy of the commitment, &c. he ſhall forfeit for the firſt 
offence 100 J. for the ſecond offence 200. and be made 


incapble to hold his office.” 


Alte by the habeas corpur aft (31 Car, af erg.. fer. 


oY 


If any one, notwithſtanding the ſtatute, ſhould be 


wicked enough not to return an habeas corpus, you may ſue 
out an alas, if that is not returned ſue out a pluries, and 


on that not being returned, move the court for an attach- 


ment, F. V. B. 68, 11 H. 4. 86. 1 Med. 195. 2 
Lev. 128, 9. 5 Mod. 21. Perhaps the court would 
grant an attachment, for not obeying the firſt writ, 

For a falſe return thete is regularly no other remedy 
sgainſt the officer, than an action on the caſe at the ſuit 
of the party grieved, and an information or indictment 
at the ſuit of the King. 6 Mod. go. 1 Salk 349. 
But no action lies until the return be filed. 1 Salt. 

2. 3 N 
8 upon the return of the writ the court is to judge, 
whether the cauſe of tbe commitment and detainer be 
according to law, or againſt it; ſo the officer or party in 
whoſe cuſtody the priſoner is, muſt, according to the 
command of the writ, "certify on the return thereof, the 
day, cauſe of caption and detainer. Yaugh, 137. 


It ſeems ta be that no one gan inany « | 
or ſoggeſt any matter repugnant to it; Fet. it. bath been 
| holden, that a man may confeſs, and avoid ſuch a return 
by admitting the truth of dhe matters contained in it, and 
ene others not tepugnant, which take off the effect 
of chem. Cra. Elin gal. 5 Ce. 51. 4. 2 Hawk, P. C. 
UNS out tet 1100905000 Nader þ ” NS Yam, ds 
.+ It. ſeems, that, before: the return filed, any defect in 
| ſaw, pmche monte ara of a matter of faq, 
may be amended ; buc;this muſt; be at the peril of 
om̃ cer, in the ſame. manner as if the — Ne 
ginally what it is after the amendment. 1 Med. 102 
403. um in M Nn Ja % Mei! a 4 we 4K 
{But after the return is filed, it becomes. a record of the 
eaurt, and cannot be amended. 1 Med. 102, 103, 


er 
3 


3. Of bailing, diſebarging, or  remanding | the pri ſn⸗ 
5 ob hy ry up 55 habeas — | in Wn 
Upon the return of the habeas corpus the priſoner is re. 
gularly to be diſcharged; bailed or remanded; but if it 

de doubtſal which the court ought to do, it is ſaid that 
che priſoner may be bailed to appear de die in dien till the 
matter is determined. 5 Mod. 22. Style 16. 


— 
1 
: 
>. 
* 


By the petition of right, (or 17 Car. 1. eap. 10.) the 


court muſt within three days after the return of the 52. 
beas corpus, either diſcharge, bail or remand the priſoner, 
But it ſeems that a commitment by the court of King's 
Bench to the Marſhalſea, is a remanding, being an im- 
priſonment within the ſtatute, 5 Mod. 22. 3 New 
Abr. 14. lard TEA 
Alſo it hath been ruled, that the court of King's 
Bench may, after the return of the habeas corpus is filed, 
| remand the priſoner to the ſame. gaol from whence. he 
came, and order him to be brought up from time. to 
time, till they ſhall have determined whether it is proper 
to bail, diſcharge, or remand him abſolutely. 1 Vent. 
330. * 
And tho? in doubtful caſes the court is to bail, or dif. 
charge the party on the return of the habeas corpus; yet 
if a perſon be convicted, and the conviction on the return 
of the habeas corpus appears only defective in point of 
form, it is at the election of the court either to diſcharge 
the party, or oblige him to bring his writ of error. 1 
Salk. 348. 5 Med. 19, 20. 3 | 

If a perſon be committed by the admiralty in execution, 
he is not removeable by habeas corpus into B. R. to anſwer 
an action brought againſt him there; but it might be 
otherwiſe if an action had been before depending. 1 Salk, 
351. Where there is an action in B. R. precedent to the 
King's ſuit, on which the party is out on bail, habeas 
corpus may be brought by the bail, &c. and the priſoner 
turned over; tho? this was greatly oppoſed in favour of 
the King's execution. 1bid. 35 3. 

It remains now to treat of the habeas corpus ad faciendum 
& recipiendum, the nature of which hath been already 
explained, and it is further to be obſerved, That—No 
writ of habeas corpus, or other writ to remove a cauſe out 
of an inferior court, ſhall be allowed, except delivered to 
the judge of the court, before the jury to try the cauſe 
have appeared, and before any of them are ſworn, 43 
Elix. cap. 5. And writs to remove ſuits commenced in 
an inferior court of record ; ſhall not be obeyed, unleſs 
delivered to the ſteward of the court before iſſue or de 
murrer joined, &c, And a ſuit ſhall never be removed 
again, after a procedendo allowed. 21 Fac. 1. c. 23. Nor 
ſhall any ſuit be removed where the thing in demand doth 
not exceed 5/1. or where the freehold, inheritance, title 
of land, fc. are concerned. And judges are to procee 
in ſuits in inferior courts laid not to exceed the ſum of 
51. although there may be actions againſt the defendant, 
wherein the plaintiff's demands may exceed that ſum, by 
Stat. 12 Geo, 1. c. 29. 

If the ſteward of an inferior court proceeds after an 
habeas corpus delivered and allowed, the proceedings are 
void; and the court of B. R. will award a /uper/edras; 
and grant an attachment againſt the ſteward for the con- 
tempt. Cro. Car. 79, = A babeas corpus ſuſpends 


| 


the power of the court below, ſo that if they proveed, ; 
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1 and boram won judice: And on a habeas corpus, 
N be — we prfrdends can go to the court 
below); bat where a record below is not filed, or not re- 
turned, it may be granted: 1 Salk. 3352. 9 4 Sr, 2 
A babes corpur cum cauſa removes the body of the par- 
ty for whom granted, and all the cauſes depending againſt 
him; and if upon the return thereof the officer doth, not 
retuth atlzthe cauſes; &ci it ib an eſcape in him. 2 Lil. 
Abr. 2. A judge will not grant a babeas corpur in the 


vacation, ſor a priſoner to follow his ſuits; but the court | 


may grant a ſpecial habeas corpus for a priſoner to be at 
his triaÞ in the vacation time. Ibid. 3. And the court 
may grant a habeas corpus to bring @priſoner, not in pri⸗ 
ſon on execution, out of priſon, to be a witneſs at a trial; 
though it is at the peril of the party ſaing out the writ, 
that the priſoner do not eſcape. .*Szy/e 119. Fin. 1640. 
But no perſon ought to take out a habeas corpus for any 
one in priſon,” without his conſent; except it be to turn 
him over to B. R. or charge him with an action in court. 
2 Lil. A man brought into B. R. by habeas corpus, ſhall 
not be removed thence till he bas anſwered there; he 
ſhall be detained until. then, and after he may be re- 
moved. 1 Salk, 350. -H! 

A perſon is in cuſtody upon a criminal, and alſo on a 
civil matter, if he would move himſelf by habeas corpus, 
there ovght to be but one habeas corpus of the crown ſide 
or plea ſide, and both cauſes are to be returned. Mos. 
Caf. 133. If there be judgment againſt a defendant. in 
the court of B. R. and another in C. B. on which he is 
in execution in the Fleet, he may have an Habeas corpus 
to remove himſelf into B. R. where he ſhall be in cuſtody 
of the marſhal for both debts. Dyer 132 

Where an action is founded on the cuſtom. of London, 


4 
. 


for a thing actionable there, and not elſewhere ; if it be 


removed by habeas corpus, a procedendo ſhall be granted: 
but the declaration itſelf ought to be returned upon the 
habeas corpus, and then the court will ſee what was the 
cauſe, &c, For the ſpecial matter and all the proceed- 
ings are to be in the return in this caſe; as well as in an 
action on a by-law, to take notice thereof, Carth.:75, 
76. Before a habeas corpus is returned and filed, it may 
be amended ; but not afterwards. . 2 Lil. Abr. 2. 

A feme covert was arreſted in London, as a ele trader, 
and diſcharged, by a judge of B. R. on habeas corpus, 
bail being put in to appear in B. K. The next term, on 
motion, the court granted a procedendo, affidavit of plain- 
tiff's cauſe of action, &c, being made, for plaintiff could 
only proceed in London. Here, of courſe, there was not 
any declaration. Vide an excellent caſe, on the cuſtom 
of London, in this reſpect; Lavie and another aſfjignees of 
Fane Cox a bankrupt, v. Phillips and others alſignees of 
Jobn Cox a bankrupt. 3 Bur. 1776. wherein the reaſon 
of the procedendo being granted, is fully diſcuſſed and 
determined. 4 p48 

A habeas corpus is grantable, without motion, to re- 
move a perſon upon an arreſt; but not where committed 
for a crime. 1 Lew. 1. In ſuing out theſe writs in 
B. R. to remove a cauſe, &c. they are firſt to be carried 
to the other court to be allowed; and ſome few days 
after the delivery, the return muſt be called for, and 
ſpecial bail put in at a judge's chamber; which being 
done, within four days in term, and ſix days in the va- 
cation, the cauſe is removed to the ſuperior court. 
Practic. Solic. 262. And if the defendant be actually a 
Priſoner, he ſhall not be delivered from priſon till the 
bail on the habeas corpus be accepted, or juſtiſied. 
Ibid, e 6 

If a defendant arreſted cannot find bail, and would be 
removed to the King's Bench or Fleet priſon, a habeas 
corpus is to be ſued out; and they (ſhall make out a return, 
and ſend an officer with the defendant to a judge's cham- 
ber, and there a committitur is made, whereupon. the 
Judge's tipſtaff takes the priſoner into cuſtody, and charges 
him in priſon; and he may agree with the marſhal or 
warden, for the liberty of the rules, c. Practiſ. Attorn. 
Edit. 1. p. 124. When the defendant is in cuſtody of a 
bailiff, or in any other priſon, and would be turned over 
to the King's Bench, the practice is the ſame :. the habeas 
corpus directed to the ſheriff of London and Middleſex is to 
be delivered, and he, after ſearch in his office for what 


| 


_ 


— 
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writs he hath: againſt the defendant will make return of 


them, and then the bailiff or keeper of the other priſon, 


| who hath the: defendant in cuſtody, is to carry him to a 


r chamber, where be will be turned over, at ſupra. 
Dr „ Nene 
-  Habendum; In every deed or conveyance there are 
two principal parts, the premifes, and the habendum; the 
office of the firſt is ro expreſs the name of the grantor and 
grantee, and the thing granted: and the habendum is to 
limit the eſtate, by which the general implication in the 
premiſſes may be qualiſied: as in a leaſe or grant to two 
perſons, if the habendum be to one for life, and the te- 
mainder to the other for life, this alters the general impli- 
cation of the jointenancy, which would paſs by the pre- 
miſſes, -3f the habendum were not. 2 Rep. 55. And 
where things which lie in grant are conveyed to take 
effect, barely on delivery ot the deed of grant without 
other ceremony; in ſuch caſe, if the habendum be for a 
leſs eſtate than in the premiſſes, or bé repugnant to it, 
the habendum is void: but when a ceremony is requiſite 
to the perfection of an eſtate granted, and not a bare de- 
livery only of the deed; and to the eſtate limited by the 
habendum, nothing is required to perfect it; there, tho? 
the habendum is of a leſs eſtate than the premiſſes, the 
habendum ſhall ſtand good, and qualify the eſtate granted 
in the premiſſes. 2 Rep. 23. 2 Nelſ. 920. 

An habendum may not only qualify what is granted in 
the premiſſes; but it may alſo enlarge what is thus grant- 
ed, or explain the premitles : though the habendum ſha!l 
never introduce one who is a ſtranger to the premiſſes, 
1 Jones 4. 3 Leon. 60. If a bargain and fale be made 
without expreſſing to whom ; although it were habendam 
to A. B. who is a party to the deed, it is not good; be- 
cauſe the habendum is only to limit an eſtate, and not to 
give any thing. Cro. Elix. 585, 903, 2 Lil. g. If one 
thing be granted in the premiſſes of a deed, habentum 
with another thing, which is not appendant, Sc. this 
other thing ſhall not paſs. Heb, 161, 172. None can 
take by any deed, who is not named in the premiſſes : 
but though an eſtate limi:ed by the Hhabendum to àa man 
that is no party, is void by way of eſtate; it may be good 
in remainder. Hob. 313. Godb. 5 1. It is ſaid, that 
an habendum from the day of the date, with reſpect to a 
freehold is void, becauſe in futuro. Denn on the demiſe 
5 Warren v. Fearnfide, Wilſ. Rep. par. 1. fo. 176. See 
Deed. | e r 

Habentia, Signifies riches: In ſome ancient charters, 
habentes homines is taken for rich men; and we read, Nec 
Rex ſuum pajlum requirat, vel habentes homines ques nos 
dicimus feaſting men. Mon. Angl. Tom. 1. p. 100 

Haberdaſhers. If any perſons work bars with foreign 
wool, and not having ſerved an apprenticeſhip to the 
trade, Cc. they ſhall forſeit the goods and 57. And no 
perſon may dye any caps with bark, Sc. but only with 
copperas and gall, or woad and madder, Srar. 8 Eliz. 
cap. 7. None ſhall make hats or felts, that hath not 
ſerved ſeven years in felt-making ; nor retain any but 
journeymen who have lawſully ſerved ; or have above two 
apprentices at once, and thoſe not for leſs than ſeven 
years time, Sc. on pain of 54, a month: but hatmakers 
may employ their own chiloren in the trade. 1 Fac. 1, 
cap. 17. And the maſters and wardens of Haberdeſhers 
in London, calling to them one of the com pany of Capper , 
and another of the Hatmakers, and mayors, Fc. of towns 
and corporations, may ſearch all Satters, and puniſh chem 
that offend, by fines. Stat. ibid. To prevent the ex- 
portation of hars out of the plantations abroad, which 
may be ſeized, and offenders are liable to 500 J. penalty; 
and for regulating the trade of bat-maling there, &c. See 
flat. 5 Geo. 2. c. 22. | 
. Dabere facias Poſſeſſionem, Is a judicial writ that 
lies where one hath recovered a term for years in action 
of ejectione firmæ, to put him into peſſeſſion. F. N. B. 167. 
And one may have a new writ, if a former be not well 
executed. Mich. 21 Car. 1. B. R. A ſheriff delivered 
poſſeſſion in the morning, by virtue of an babere facias 
paſſeliionem, and ſame time in the ſdme day, after he was 
gone, the defendant turned the plaintiff out of poſſeſſion; 
it was held, that if he had been turned out immediately, 


or whilſt the ſheriff or his officers, were there, an attach. 
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ment might be granted againſt the defendant; for this 
had been a diſturbance in contempt of the execution; 
but it being ſeveral hours after the plaintiff was in poſ- 
ſeſſion, the court doubted, but agreed to grant a new 
habere facias, c. 1 Salk. 321. 2 Nel/. Abr. 779. 
If the ſheriff delivers poſſeſſion of more than is con- 
tained in the writ of Babere faciat poſſiſſonem, an action 
on the caſe will lie againit him, or an aſſiſe for the lands. 
Style 238. The ſheriff cannot return upon this writ, that 
another is tenant of the land by right, but muſt execute 
the writ, for that will not come in iſſue between the de- 
mandant and him. 6 Rep. 52. See Zzettment. 
- Pabere facias Deifinam, ls a writ directed to the 
ſheriff, to give ea of a freehold eſtate recovered in the 
King's courts, by &jcione firmæ, or other action. 0% 
Nat. Br. 154. The ſheriff may raiſe the poſſe comitatus 
in his aſſiſtance, to execute theſe writs: and where a houſe 
is recovered in a real action, or by ejectment, the ſheriff 
may break open the doors to deliver poſſeſſion and ſeifin 
thereof; but he ought to ſignify the cauſe of his coming, 
and requeit that the doors may be opened. 5 Rep. g1. 
This writ alſo iſſues ſometimes out of the retords of a 
fine, to give the cogniſee ſeifin of the land whereof the 
fine is levied. Ve. Symb. par. 2. And there is a writ 
called Hatere facias ſciſinam, b Rex habuit annuum, diem 
& waftum; for the delivery of lands to the Lord of the 
fee, after the King hath had the year, day, and waſte 
in the lands of a perſon convict of felony, Reg. Orig. 
156. ; 
dert kacias Aiſum, A writ that lies in divers caſes 
in real actions, as in formedon, &c, where a wiew is re- 
quired to be taken of the lands in controverſy. Reg. 
Jud. 26, 28, Sc. F. N. B. | 

Habergcon, (From the Germ. Halt, Collum, & Bergen, 
tezere) An helmet which covered the head and ſhoulders. 
Biount. 

Haberje ts, ( Hanubergetz) A ſort of cloths of a mixed 
colour, mentioned in Magna Charta, cap. 26. 

Habiliments of War, Armour, utenſils, or proviſions 
for the maintaining of war. 3 Eliz. cap. 4. 

Hable, Fr.) Signifies a ſea- port town; this word is 

uſed in 27 H. 6. cap. 3. 

Hachia, A back, pick, or inſtrument for digging. 
Placit. 2 Ed. 2. | 

Hackney Coaches and Chairs, They are under the 


direction of certain commiſſioners appointed by act of 


parliament, See 13 & 14 Car. 2. c. 2. 5 V. & M. 
c. 22. 9 Ann. c. 23. 10 Ann. c. 19. ½ 158. 12 Geo. 1. 
e. IF, 33 Geo. 2. c. 25. | 

Hadbote, (Sax. ) A recompence or amends for violence 
offered to perſons in holy orders. Sax. Dic. 

Hade of Land, / Haga terre) Is a ſmall quantity of 


land, thus expreſſed :—— Sur/um reddidit in manus domini 


duas acras terre continentes decem ſeliones & duas Hadas, 
Anglic. ten ridges, and two hades, jacent. inter terr. &c. 
Rot. Cur. Maner. de Otleton, Anno 16 Fac. 
Haderunga, Reſpe& or diſlinction of perſons ; from 
the Sax. Had, Perſona, and Arung, honoured and admired. 
Leg. Etbelred. | 
Hadgonel, Sax.) Seems to be a tax or mult.—— 
Item quando aliquis delegabit terram burgagii, Ic. quieta 
Hadgonel & maxime celerario. Mon. Ang. par. 1. fol. 
oz. | 
F Hzrede abdutfo, Is a writ that anciently lay for the 
Lord, who having by right the wardſhip of bis tenant 
under age, could not come by his body, the ſame being 
carried away by another perſon. Old Nat. Br. 93. 
Dzrede deliberando alii, qui habet Cuſtodiam terrz, 
A writ directed to the ſheriff to require one that had the 
body of him who was ward to another, to deliver him to 
the perſon whole ward he was, by reaſon of his land. 
Reg. Orig. 161. | | 
Hzrede Bapto, Alſo a writ; ſee Raviſment of Guard. 
Reg. Orig. 163. | 
ta, The next heir to lands. Er nullus 
Hzredipeta /zo propinguo wel extraneo periculoſa ſane cuſ- 
todia committatur. Leg. H. 1. cap. 70. | 
H2retico comburendo, ls a writ that lay againſt an 
Heretick, who having been convicted of bere/y by the 
biſhop, and abjured it, afterwards fell into the ſame 


A 


again, or ſome other, and was thereu pon delivered over 


tothe ſecular power... . M., N. 5. Ir dr . 


grantable cht of Chancery, upon à certificate of. ſuch 
conviction, Heretighs were burnt; and ſo were likewiſe 
witches, ſorcerers, Je. Bur the writ De Hereticd an. 
burends lies not at this day; 12 Rep..93% Stig Car. 2, 
77 » 199297 SOT FOTY TPbus: cm 
Dafne,Is a Dani word for haven or and Hafan 
Courts are granted inter alia; 9 Rich 
duke. of: Glexc, admiral of Bern 14 Aug. Anno 5 
Wh (900 114 & 4 | UNITY Ni Win M „ 
Haga, (Sax. Marfio) A bouſe in à eity or borough, 
Domeſday.” An ancient anoxymous author, expounds bays 
to be a houſe and ſhop, domus cum fh. and in a book 
which-belonged to the Abby! of Sr. Auſtin in Canterbury 
_ is made of hagar monachis, Cc. See Co. Lit, 
goa 'g) wi | r 1108 . 
Hagia, A hedge, (Sax. Hag, melted into bay, whei 
hiaia) Mon. Angl. Tom. 37) 8 „ Kg muy 
Baia, Alſo an hedge: ſometimes taken for a park, & 
encloſed. Brad. lib. 2. e. 40. And haiement is uſed for 
a hedge-fence. Rat. ing. 36 Ed. 3. Mee 
Dail-ſhot, The /ar. 3 Ed. 6. againſt ſhooting of 
Bail. ſbot, or more pellets than one, by any perſon under 
the degree of a Lord, c. is repealed. Star. 6 U 7 M. z. 
Co 13. x . 6 
Hair-powder, Not to be mixed with lime, alabaſter, 
Se. under penalties, by fat. 4 Geo. 2. c. 14. Vide 
Starch- ; E490 | 4 iy 
Dake, A ſort of fiſh dried and ſalted; hence the pro- 
verb obtains in Kent, As dry as 4 Hake. Paroch, Antig. 


575. Spelm. 5 | | 
F Hakeron, A military coat of defence. Wal/. in 

Half-blood, Is no impediment to:de/cents of fee-fimple 
lands of the crown, or to dignities, or in deſcent of Mate- 


tail: but in other caſes it is an impediment. Admini- 


ſtration is grantable to the ha/f-bloed of the deceaſed, as 
well as to the whole blood; and 4a//-bhood ſhall come in 


for a ſhare of an inteſtate's eſtate, equally with the whole 


blood, they being next of kin, in equal degree. Style 74. 
1 Vent. 307. 22 Car. 2. c. 10. See Demy Sangue, and 
Inteftates, We , % 

Halfendeal, Signifies the moiety, or one half of a 
thing; as fardingdeal is a quarter, or fourth part of an 
acre of land, c. 44 | | 

Half-mark, / Dimidia Martz) Is a noble, or fix ſhil- 


lings and eight pence in money, If a writ of right is 


brought, and the ſeiſin of the plaintiff, or his anceſtor, 
be alledged, the ſeifin is not traverſable by the defendant, 
but he muſt render the half-mark for the inquiry of the 
ſeiſin; which is as much as to ſay, that though the de- 
fendant ſhall not be admitted to deny, that the plaintiff 
or his anceſtors were ſeiſed of the land in queſtion, and to 
prove his denial; yet he may be allowed to tender half a 
mark in money, to have an inquiry made, whether the 
plaintiff, c. were ſo ſeiſed, or not. F. N. B. 5. Old Net. 
Br. 26. But in a writ of advowſon brought by the King, 
the defendant may be permitted to traverſe the ſeiſin, by 
licence, obtained from the King's ſerjeant; ſo that the 
defendant ſhall not be obliged to proffer the ba/f-mart, 
Se. F. N. B. 31. 1 110 e 
Haif-Deal, Is what is uſed in the Chancery, for ſealing 
of commiſſions to de/egater, upon any appeal to the court 
of delegates, either in eccleſiaſtical or marine cauſes. 
Stat. 8 Ellx. c. 5. 45 | : 

Half-Tongue, See Medietas Linguæ, as to pleas and 
trials of foreigners. | 13 

Halke, (From the Sax. Heale, i. e. Angulus) An hole; 
ſeeking in every halle, c. 

Hall, (Lat. Halla, Sax. Heall) Was anciently taken 


for a manſion-houſe or habitation, being mentioned as 


ſuch in Dome/day, and other records; and this word is 
retained in many counties of England, eſpecially in the 
county palatine of Cheſer, where almoſt every gentleman 
of quality*s ſeat is called a Hail. * 

Hall, or Common Yall, There is a Common Hall 
for electing a mayor, ſheriffs, and other officers of the 
city of London, aſſembled at Cuil. ball by the Lord Mayor. 


Ord, 7 V. 3. Hallage, 
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Hallage, Is toll paid for goods or merchandize vended 
in a hall; and particularly applied to a fee or toll due 
for cloth, brought for ſale to Blachzuell- Hall in London ; 
Lords of fairs or markets, are entitled to this fee. + 6 
J Halkemdb, The day of 4 Hallows or All- Sainte, viz. 
November 1. and one of the croſs quarters of the year, was 
computed in ancient writings from Ha/lamas to Candlemas. 

J))%ù - PI ⁊ Ä ³;˙Ü⁰¹ͤ ⁵ Ä. 
Y Þallamhire, Is a part of the county of York, in which 
the town of Sheffield ſtands, 21 7ac. 1. c. 23. 

Wallmote or Balimote, (Sax. Haall, i, e. Aula, & 
Gemote, Se Was that ccùhrt among the Saxons, 
which we now call a court baron; and the etymology is 
from the meeting of the tenants of one hall or manor, 
The name is ſtill kept up in ſeveral places in Herefordſhire; 
and in the records of Hereford, this court is entered as fol- 
lows, wiz. Hereford Palatium, ad' Halimot ibidem tent. 
11 Die Ofob. Anno Regni Regis Hen, 6. Je. It hath been 
ſometimes taken for a convention of citizens in their pub · 
lic hall, where they beld their courts, which was alſo called 
Folkmote and Halmote : But the word Halimote is rather the 
lord's court held within the manor, in which the differen- 
ces between the tenants were determined. Omnis cauſa 
terminetur vel hundredo, wel comitatu, vel halmote ſocam 
habentium, wel dominorum curia. Leg. Hen. 1. cap. 10. 

Halymote, Is properly an holy or ecclefiaſtical court; 
but there is a court in London, formerly held on the Sun- 
day next before St. Thomas's day, called the halymote or 
Boly-couri, ( Curia Santlimotus ) for regulating the bakers of 
the city, c. | | EI Reg 

Mal pwercfolk, Holyworkfo/k, or people who enjoyed 
lands by the ſervice of repairing or defending a church or 
ſepulchre ; for which pious labours they were exempt from 
all feodal and military ſervices. It did ſignify ſuch of the 
province of Durbam in particular, as held their lands to 
defend the corpſe of St. Cuthbert; and who claimed the 
privilege not to be forced to go out of the biſhoprick, 
either by the King or Biſhop, Hift. Dunelm. apud War- 
toni Ang. Sax. par. 1. p. 749. | 

Ham, Is a Saxon word, uſed for a place of dwelling ; 
a village or town: hence the termination of ſome of 
our towns, as Nottingham, Buckingham, c. Alſo a home 
cloſe, or little narrow meadow is call Ham. 95 

Hambling, or Yameling of Dogs, Is the ancient term 
uſed by foreſters for eæpeditating. Manwood. 0 

Hameſecken, Burglary or nocturnal houſe: breaking, 
was by our antient Jaw called hame/ecken, as it is in Scot- 
land to this day. Black. Com. 4 V. 223. | | 

Hamlet, and Hamel or Hampſel, (From the Sax. Ham, 
1. e. Domus, and Germ. Let, Membrum) Signify a little 
village, or part of a village or pariſh ; of which three 
words, hamlet is now only uſed; though Kitchen mentions 
the other two, hamel and Bampſel. By Spelman there is a 
difference between villam integram, villam dimidiam, and 
hamletam ; and Stow expounds it to be the ſeat of a free- 
holder, Several country towns have hamlets, as there may 
be ſeveral hamlets in a pariſh; and ſome particular places 


may be out of a town or Hamlet, though not out of the 


county. Wood. 3. 13 75 
 Yamfare, Breach of the peace in a houſe. Brompton in 
Legibus H. 1. c. 80. | Dir 

Hamſoken, (Sax. Hamſecen) Is the liberty or privilege 
of a man's own houſe; alſo a franchife granted to lords 
of manors, hereby, they hold pleas, and take cogniſance 
of the breach and violation of that immunity. And like- 
wiſe /ignificat quietantiam miſericordie intrationis in alienam 
domum vi & injufie. Fleta, lib. 1. cap. 47. In Scotland 
violations of this kind are equally puniſhable with raviſh- 
ing a woman. Shexe And our old records expreſs bur- 
glary under the word ham/ocne. 

HYanaper Office. One of the offices ſo called, be- 
longing to the Court of Chancery. Writs relating to the 
buſineſs of the ſubje& and their returns, were, according 
to the ſimplicity of ancient times, originally kept in an 
hamper, in hanaperia; and the others, relating to ſuch 
matters wherein the crown is immediately, or mediately 
concerned, were preſerved in a little ſack or bag, in par- 


va baga; and thence hath ariſen the diſtinction, of the 


Hanaper Office, and petty bag office, which both belong to 
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the Common las Couriſ in Chancery. Black. Com. 3 V. 


49. and vide Gill, Chang, p. 100. f 
Handbozow,/ A ſurety or manual pledge, i. e. an in- 
ferior undertaker; for Seadborboau is the ſuperior or chief. 
Spelm. n. prays 37 „, 9%) TITEL OAT, cl 
" Band-habend, A thief caught in the very ſact. having 
the goods ſtolen in his hand. Leg. Hen: 1. cap, 59. Fleta, 
Dand in and out, Is the pame of an unlawful 


1 


game, now diſuſed, and prohibited by ſtatute 17 Ed.. 


A 


ei: D or Ho en 

Handful;;In meaſuring; is ſour inches by the ſtandard. 
AIRES . arrragrh 
Mandgrith, (From the Sax. Hond, manus, and Griths 
Pax) Peace or protection given by the King. with bis own 


hand. Hic mittunt hominem in miſericordia Regis, in- 
Ffractio ſeu wiolatio pacis quam per manum ſuam dabet alicui. 


Leg. Hen. 1 5 
Hand⸗gun, An eng 
8. See Guns, © n . | : x 
. A kind of cloth. Stat. 4.& 5 Ph, & 
„ Co oo 5 0 0 | . 
Hanig, A term for cuſtomary labour to be done and 
performed. Mon. Ang. Tom. 2. p. 264. | | 


4 42; 3 8785 ; 
ine to deſtroy game. Stat. 33 Hen. 


£ 


Hankwit alias Hangwite, (From the Sax. Hangan, i. e. 
ſuſpendere, & wite mulcta) Is a liberty granted to a per- 


ſon, whereby he is quit of a felon or thief hanged with- 


out judgment; or eſcaped out of cuſtody. Rall. We 


read it interpreted to be quit de laren pendu ſans ſerjeants 


le Roy, i. e. without legal trial: And elſewhere, zulJa 
pro latrone præter juris exigrntiam ſuſpenſo vel elapſo, And 


it may ſignify a liberty, whereby a lord challenges the 


forfeiture for him who hangs himſelf within the lord's 
fee. Domeſday. | | | 
Hanpez or Yanaper, (Haniperium) The Hanaper of the 
Chancery; it ſeems to be the ſame as fcas originally in 
the Latin. 10 R. 2. c. 1. 

Hanſe, (An old Gothic word) Signifies a ſociety of 
merchants, for the good uſage and ſafe paſſage of mer- 
chandiſe from one kingdom to another. The han/e or 
mercatorum ſocietas, was and in part yet is endowed with 
many large privileges by Princes within their territories ; 
and had four principal ſeats or faples, where the Aimain, 
or German and Dutch merchants, being the founders of this 
ſociety, had an eſpecial houſe: one of which was here in 
London, called the Steel. Tard. Ortelius's Index ad Theatr, 


verbo Aſiatici. | 


Hans Towns, In Germany, e. ſo named, either 
becauſe they lay near the ſea, or from the Gothick 4n/f, 
which is taken for thoſe who were the richeſt of the peo- 
ple; and from thence it is inferred, that theſe towns were 
the chiefelt for trade or riches: or it may come from the 
German Han/a, i. e. Societas; a company of merchants 
excelling others in trade. There were at firſt vez towns 
diſtinguiſhed by this name; afterwards they were /eventy 
in number. ; 

We ſhall give an abſtract of Dr. Robertfon's account, 
which is much more perfect. Towards the middle of the 


thirteenth century, the nations around the Baltick were 


extremely barbarous, and infeſted that ſea with their pi- 
racies: this obliged the cities of Lubeck and Hambargh, 


| ſoon after they began to open ſome trade with theſe peo- 


ple, to enter into a league of mutual defence, They de- 
rived ſuch advantages from this union, that other towns 
acceded to their confederacy, and in a ſhort time eighty 
of the moſt conſiderable cities ſcattered through thoſe vaſt 
countries which ſtretch from the bottom of the Baltich, to 
Cologne on the Rhine, joined in the famous Han/eatic 


league, which became ſo formidable, that its alliance 


was courted, and its enmity dreaded by the greateſt mo- 
narchs. The members of this powerful aſſociation formed 
the firſt ſyſtematic plan of commerce, known in the middle 


ages, and conducted it by common laws enacted in their 
general aſſemblies. 


See Id. fo. 336. 
Yantetode, An arreſt, from the Germ. Hart, an hand, 
and load, i. e. laid; manus immifjio : As arreſts are made 
by laying hold on the debtor, Oc. 
Bap, (Fr. Happer, i. e. Papere, to catch) Is of the ſame 
ſigniſcation with us as in the French; as 10 hp the rent 
+ 18 
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Hift. Emp. Char. V. 1 J. 79, 80. 
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is where partition being made between two parceners, and 
more land allowed to one than the other, ſhe that has moſt 


of the land charges it to the other, and ſhe habs the tent, 


whereon aſſiſe is brought, &e; This word is uſed by Li- 
tleton, where a perſon happeth the poſſeſſion of a deed poll. 


= Haque, A little hand-gun, prohibited to be ufed by 


ſtatute 33 H. 8. c. 6. and 2 & 3 L 6. cap. 14+ 
There is the ba/f-baque or demy+baque, within thoſe 
. * 111. 3 DPM WORN, dans 
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Daquebut, A bi ger ſort of hand-gun than the hag: d | 
fromthe: Fenton. Y . | 


ec buyſe z it is oeherwiſe ealled an 
herguebuſ;, vulgatly a hagbut. 2 & 3 Ed. 6. c. 14. 
and & c P. & M. c. 2. G eee ee 
Daratium, (From the Fr. Haras) A race of horſes and 
mares, kept for breed; in ſome parts of England termed a 
find of mares, &c."\\Spelm#eGloſſ, oe 
Harbinger, An officer of the King's houſe, Cc. 

' 'Darbours and Davens, There are many acts of par- 
liament for repairing and improving the harbours and ha- 
Sas of this kingdom; ſuch as the 23 Hen. 8. cap. 7. and 
28 H. 8. relating to the havens and ports of Plymouth, 
Portſmouth, Falmouth, &c. in Devonſhire and Cornwall; 
and none ſhall labour in tin works, near rivers of thoſe 
Bavert, but ſhall prevent the fall of ſtones and gravel 
therein. Caſting and unlading ballaſt, rubbich, Te. in 
any harbour, haven, or road, incurs the penalty of 5 /, 
by fat. 34 Hen. 8. cap. 9. The 27 of Elzz. cap. 1. was 
made for repairing Orferd haven in Suffolk; and 13 & 14 


Car. 2. and 4 Ceo. 1. c. 13, Cc. for the reparation of 


Dover harbour, Cc. And duties are granted by theſe ſta- 
tutes, towards effecting thereof. Vide the Statutes. By 
the Stat. 19 Geo. 2. c. 22. If any maſter of a ſhip ſhall 
caſt out of any ſhip, riding in any haven, &c. any ballaſt, 
c. but only on land, where the tide never flows or runs, 
he may be fined by the juſtices, not more than 5 J. nor leſs 


than 50s. As ſoon as any ſhip ſhall be ſunk, ſtranded, 


or run on ſhore in any Barbeur, &c. or be brought or 
drove in, or be there in a ruinous condition, and there 


ſuffered to remain, and the owner ſhall begin to carry 


away the rigging ; on ſummons of the owner, or com- 
mander, a juſtice may ſcize the ſhip, c. and by ſale 
thereof raiſe money to clear the Harbenr. Stat. 20 Geo. 2. 
c. 14. was made for opening Seuthwold haven in Suffolk. 


Stat. 20 Geo. 2. c. 18. was made for improving Sunder- 


land harbeur in Durham. See Stat. 27 Geo. 2. c. 8. for 
improving and inlarging the harbour of Leith. „ 

Hardwic, Mentioned in Demęſday, and by Spelman. 
See Herdlwick. 5 
ares, The penalty of taking and killing them, by 
ſtatute 1 Fac. 1, Cc. Vide Game. | 

Harlots, If any vintner, alebhouſe-keeper, &c. in 
London, ſhall permit any Barlots, or common women of 
their bodies, to come into their houſes to eat, or drink, 
or otherwiſe to be converſant or abide there; they ſhall be 
liable to impriſonment, and alſo the women and Harlets. 
Artic, Wardmote 23. 

Harneſs, (Fr. Harzi/ch) Signifies all warlike inftru- 
ments. Hoved. p. 725. Matt, Paris. The tackle or 
furniture of a ſhip, was alſo called harne/5 or harnefium. 
PI. Parl. 22 Ed. 1. | 7 
Haro, Marron, An outcry after felons and malefac- 
tors; and the original of this clameur de haro comes 
from the Normans, Cuſtum. de Normand. Vol. 1. p. 
1 | 
_ - Harping-Frons, Are iron inftruments for the ſtrik- 
Ing and taking of þales: And thoſe that ſtrike the fiſh 
with them are called Harpiniers, or Harpooners, Merch. 
Did. 


Harriers, ( Hare#i canes) Small hounds, for hunting 


the hare: Anciently ſeveral perſons held lands of the King, 
by the tenure and ſervice of keeping a pack of beagles and 
barriers. Cart. 12 Ed. 1. | 

Hart, Is a ſtag, or male deer of the foreſt five years old 
compleat ; and if the King orQueen do hunt any ſuch, and 
he eſcape alive, then he is called an Hart Royal: And 
where by the hunting he is chaſed out of the foreſt, procla- 
mation is uſually made in the adjacent places, that in re- 
gard of the diverſion the beaſt hath afforded the King or 
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8 Flix. c. 3. Haberdaſbers. 
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Queen, none ſhall hurt or hinder him from returning to | 
foreſt; and then he is called 4 | Hart Royal ppoctatns 
Manwood's Foreſt Laws, par. 2. Cap. 2 
- Harveſt Mozumen, May be licet 73 BY jdiiebr'se peace 
to go into other counties, to work, Ce. Stat, 138914 
. ORRIIT'S 
Haſta Pozci, A ſhield of brawn e changes de 
Moſgrave tenet terrat in B. de domino rege Per Feronun 
1 N N. 22550 Pom I nn rnFarach. 
Hatches, Are certain dams made of clay and earth, to 
prevent the water iſſuing from the works and ti 0 waſlies in 
Cornwall, from running into the freſh” rivers: And the 
tenants of ſeveral manors there,” are bound to do certain 
days work ad le hatches,” or Batches, Stat, 27 Hen. 8. © 
23: And from 4 batch, gate, or door, fome houſes 
fituate on the highway, near'a common. gate, are called 
/ c I" 2001 
Hats and Caps, A title in the flatute law, See Stat. 


** 


Haur, (From the Fr. Hair) Is uſed for, hatred, Leg, 
Wt. £. 10: W e cre 5 
Hauthoner, { Homo Loricatus) A man armed with a coat 
of mail. Et faciendo ſervitium de Hauthoner, guan- 
tum 1 N ad villam, &c. Charta Galfridi de Dutton, 
temp. H. 3. a ee pee e he Bs. > 0 
 Baww, A ſmall parcel of land foicatled in Kent; as a 
Hempbaau or Beanhaww, lying near the houſe, and incloſed 
for thoſe uſes. Sax, Dif. But Sir Edward Coke, in an 
antient plea concerning Feverſbam in Kent, ſays Hawes 
are houſes. Co. Lis. 5. See Hag. 

Hawgh or Howgh, Signifies a green plot in a valley, 
as they uſed itin the North of Eng/and. Camb. 

Hawberk alias Yawbert, (Fr. i. e. Lorica) He who 
holds lands in France by finding a coat or ſhirt of mail, 
and to be ready with it when he ſhall be called, is ſaid to 
have hauberticum feudum, Fizf de Haubert: And Haæv- 
bert, with our anceſtors, had the ſame ſignification, and 
ſo it ſeems to be uſed in the far. 13 Ed. 1. cap. 6. 

Hawks. The ſlealing of an a4, or concealing it, 
after proclamation made by the ſheriff, is felony with cler- 

y: But this extends only to long-winged hawks, of the 

ind of falcons; and not to go/5- hawks, or ſparrow-hanwks, 
34 Ed. 3. 37 Ed. 3. cap. 19. 3 Infl. 97. None ſhall 
kill, or ſcare away, any haqw4s from the coverts where they 


| uſe to breed, on pain of 10 J. to be recovered before juſ- 


tices of the peace, and divided between the King and 
proſecutor. | Stat. 11 Hen, 7. cap. 17. A hawk taken 
up, muſt be delivered to the ſheriff, if taken up by a mean 
perſon to be proclaimed-in the towns of the county, 
Se. An action of trover and converſion lies for an haw# 
reclaimed, and which may be known by her vervels, 
bells, &c. Hawking for game, ſee Game. 8 IR 

Hawbers. Thoſe deceitfal fellows who went from 
place to place, buying and ſelling braſs, pewter, and other 


goods and merchandize, which ought to be uttered in open 


market, were of old ſo called; and the appellation ſeems 
to grow from their uncertain wandering, like perfons that 
with hawks ſeek their game where they can find it. They 
are mentioned Stat. 25 Hen. 8. cap. 6. and 33 Hen, 8. 
cap. 4. 

Hawhkers and pedlars, c. going from town to town, 
or houſe to houſe, are now to pay a fine or duty to the 
King, If they travel with an horſe, aſs, Ec. the ſame 
is 8/. and ifon foot, 4/, and be licenſed by commiſ 
fioners appointed for that purpoſe, or be liable to certain 
penalties ; and any perſon may ſeize a hanwker, etc. till 
be produce his licence: travelling without licence, ſhall 
forfeit 12 J. and refuſing to ſhew their licences 5 /. There 


is alſo a forfeiture for lending a licence to hire; and it 


ſhall be void. 8 andg V. 3, cap. 25. 

But traders in the linen and woollen manufaQures, 
ſending their goods to markets and fairs, and ſelling them 
by wholeſale ; makers of goods, ſelling thoſe of their own 
making; and makers and ſellers of Englif bone-lace, 
going from houſe to houſe, etc. are excepted out of the 
acts, and not to be taken as hawwkers, 3 and 4 Ann. 
Cs 4. A | i 

If haxwhers and pedlars, offer any tea, ec. to ſale, tho 


they have permits, the ſame may be ſeiſed as . 


tha a ˙² . ]⅛»◻·e ⅛ ͤ²²ö˙] » 
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Ge. by the late ach sgeinſt running. uncufamęd good. 


Geo. 2 (. 35. $3.35 Wes 1 £5 2330 7 11 20 41 1 1 0 
” We now alſo call thoſe perſans Lazuktrs, who go up and 
down the ſtreets of London, crying news gage, pamphletss 


thers who ſell them by wholeſale from the preſs, are.call- . 


ed mercuries. . See 165 Ge. 2. c. 16. 
Map, Haya, Fr. Hape, A hedge or ingloſure z/ alſo a 


net to take game, Ses Haia. gal e en 30 

Hay-bote, 1s a liberty. ta take chorus aud dther wood, 
to make and repair hedges; gates, fer 
tenant for life or years: it is alſo ſaid to b 


* 


* 
4 
s 3 


| wood, for the . 


making of rakes and forks, with, which, men in Sumner 


make hay. See Co. Litt. 41. Black, Com. N. 38 
Hap⸗market. Carts of bay, which ſtand to be ſold 


in the Hay-Mar let, are to pay 3 d, per load towards the 


aving and amending. the ft cet; and ſhall not. ſtand loaden 
with hay after three o clock in the afternoon, etc. on pain 
of forfeiting 5 . Hay fold in Londen, etc. between the 
firſt of June and the, laſt of Auguſi, being new hay is to 
weigh 60. pounds a truſs; and old hay the reſt of che year 
56 pounds, under the penalty of 1:5, 64. for every truſs 
offered to, ſale, Sc. Stat. 2 FV. & M. f. 2. c. 8. /e8. 
16, 17. 88 9 V. 3. c. 17. ſid. 1. See Stat. 31 Geo. 
2. c. 40. 1 FE 0 Nea 4. hin e 
Hayward, (from the Fr. Haye, i. e. ſepes, & Garde, 
Cuſtodia) Is one who keeps a common herd of cattle of 
a town; and the reaſon of his being called Hayward may 
be, becauſe one part of his office is to ſee that they neither 
break nor crop the hedges of incloſed grounds, or for that 
be keeps the graſs from hurt and deſtruction. He is an 
officer appointed in the Lord's Court: And is to look to 
the fields, and impound cattle that do treſpaſs there- 
in; to inſpe& that no pound breaches be made, and 
if any be, to preſent. them at the leet, &c. Kitch. 
46. There may be a cuſtom in a manor, to have a. 
ſurveyor of the fields, or hayward, and for him to diſ- 
train cattle damage-feaſant. See Agillarius. TT 
Hazard, Is an unlawful game at dice; and thoſe who 
play at it axe called hazardors: And we read, Hazardor 
communis ludens ad falſos talos adjudicatur, quod per ſex 
dies in di verſis locis ponatur ſuper colliftrigium. Int. Plac. 
Trin. 2 Hen. 4. Suſſex. 10. | 
Yeadbozow, or Yeadbozough, (from the Sax, Head, 
caput, & Borge, fidejuſſor) Signifies him who is head of 
the frank-pledge in boroughs; and who had a principal 
government within his own pledge; as he was called head- 
borow, ſo he was alſo ſtiled borowhbead, borſholder, third- 
borough, tithingman, &c. according to the uſage and di- 
verſity of ſpeech in ſeveral places. Lamb. Theſe head- 
borows were the chief of the ten pledges; the other nine 
being denominated handborows, or inferior pledges : 
Headborows are now a kind of conſtables. 
Headland, Is the upper part of ground left for the turn- 
ing of the plough; whence the headway. Paroch. 
Antiq. 587. 8 
Head-pence, Was an exaction of a certain ſum hereto- 
fore collected by the ſheriff of Northumberland of the in- 
habitants of that county, without any account therefore 
to be made to the King; which was aboliſhed by Stat: 
23 & hes f 
F Mead⸗Silver, Paid to lords of leets, See Common 
ine, | g | 
Yealfang or Yalgfang, Is. compounded of two Saxon 
words Hals, i. e. Collum, and Fang, capere, and ſignifies 
that puniſhment, qua alicui collum Aringatur, (colleſtrigium). 
Sometimes it is taken for a, pecuniary mula, to commute 
for ſtanding in the pillory; payable to the King or Chief 
Lord. Leg. H. 1. caps 11 
Health, (Izjuries to) Injuries affecting a man's health, 
are where by any unwholeſome practices of another a man 
ſuſtains any apparent damage in bis vigour or conſtitution. 
As by ſelling him bad proviſions or wine; (1 Rol. Abr. 
90.) by the exerciſe of à noiſome trade, which infeQs 
the air in his neighbourhood; (9 Rep. 57. ' Hutt. 135.) 
or by the neglect, or unſkilfal management, of his phyſi- 
cian, ſurgeon or apothegary. For it hath been ſolemnly 
reſolved, that mala praxis is a great miſdemeanor and 
offence at Common law, whether it be for curioſity and 
experiment, or by negleQ; becauſe it breaks the truſt 


J 


Cc. and ſelling, them, by retail, and the women. and o- 
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fenceg, etc. either by 


| wha 
his deſtruction. 
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hich. the party bad placed. in his phyſician, and tends to 
Ld. Rayen, 214. Theſe, at wrongs ot 

injuries Ne by foree,, for which there is a re- 
Black. Com. 3 V. 122. nh oy 
As to offences againſt, the public ah of the nation, 
there are various, proviſions, as with reſpect to the plague. 
Stat. 1 Jac, 1. c. 31. 26 Geo. 2. c, 6. 29 Geo. 2. 
c. 8. A to uneubolſome pronifors. - 5 1, Hen 3. tat, 6. 
Orch Pegpiſtor. c. 7. Caf. cf 25.5 Jef 11 
i e A tay formerly levied, but now abo - 
liſhed., Vide Chimney-Money, qe 
 Yeobber-men, Fiſnermen, or pochers below, London 
Bridęs, who fiſh for whitings, ſmelts, c. commonly at 
ebbing water; mentioned, in one of the articles of the 
Thames jury, at the court of the conſervator of the river 
Tanzes, printed 4 1632. And, theſe perſons, are 
puniſhable by ſtatute 4 H. 7. G& IS. bahnte n 
. :Yebbing-wears, Are wears or engines made or laid at 
ebbing water. 23 H. 8. c. 5. e, e, 
' +Nebdomas, (Lat.) A week. See Week, 
\Yebdomadius, The week's man, canon or prebendary | 
in the cathedral church, who hath. the care of the choir, , 
and the officers belonging to it, for his own week, Reg. 
Epiſc. Hereford, MS, See EU. 
Peck, Is the name of an engine to take fiſh in the river | 
Onzfe.. 23 H. 8. c. 18. 8 


- — - 


02177 29109 „ 


+ £ 
* 2 


a ot7 


—_— 


\Heccagium, 1s, ſuppoſed to be rent paid to the lord of 


the. fee for liberty to uſe the engines called Hecks, | 
Deda, A ſmall haven, wharf, or landing place, Dome/a, 
See Hith, . 3 TY | 

 Hedagium,: Toll or cuſtomary duties paid at the 57 
or whart, for the landing goods, Ec. from which ex- 


emprion was granted by the King to ſome particular 


©. 


perſons and ſocieties. Cartular. Abbat. de Radinges, MS, 


Fetz tore, Is neceſſary ſtuff to make hedges, which 
the. leflee for years, &c. may of common right take in 
his. ground leaſed. See Hay-bote. 1 0 

.  Yedge-bzeakers, By the ſtatute 43 Elix. cap. 7. 
Hegge-breakers, &c. ſhall pay ſuch damages as a juſtice 
of peace ſhall think fit; and if not able to pay the da- 
mages, ſhall be committed to the conſtable to be whipped. 
And conſtables, and others, may apprehend perſons ſuſ- 
peed of Bedge-ſtealing, and carry them before a juſtice ; - 
where not giving a good account how they came by wood, 


c. they are not only to make ſuch recompence as the 
Juſtice of peace ſhall adjudge, but pay a ſum not exceed- 
ing 10. for the uſe of the poor, or be ſent to the houſe 


of correction for a month, by 15 Car. 2. c. 2. Perſons 
convicted of buying ſtolen 2voog, ſhall forfeit treble value 
to him from whom taken, 16:0. | | 

| Heir, (Heres, ab Hereditate) Is he ex juftis nuptiit 
procreatus, who ſucceeds by deſcent to the lands, tenements 
and hereditaments, being an eſtate of inheritance, The 
eſtate muſt be fee, becauſe: nothing paſſeth jure beredi- 
tatis but fee; and by the Common law a man cannot be 
heir to goods and chattels : But the civilians call him be- 
redem, qui ex teflamento ſuccedit in univerſum jus teflas 
10ritsS. 


Under this head may be conſidered, 


I. The ſeveral kinds of heirs. an 
Il, Who may be heirs, what perſons are excluded from 
being heirs, and where the word heirs is nece/ary 
fo create an inheritance. © | | 
III. F'here the heir Sall take advantage of the tondi- 
tions, covenants, &c. of his anceſtor, what ſhall 
to him, &c. and where the heir fhal! be liable tot 
debts and contrads of the anceſtor. 


— 


1. The ſeveral kinds of brirs. 


Some writers have made a diſtindtion of heres /axguinis, 
& hereditatis; a man may be beres /anguinis to a father 
or anceſtor, and yet upon diſpleaſure, be defeated of his 
inheritance: And there is an u/timus. heres, being he to 
whom lands come by e/cheat, for wait of lawful heir, Sc. 
The lord of whom the lands are held, or the King. Brad. 
lib, 7. cap. 17. But the moſt uſual diviſion is, that of 
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btir apparent, heir general, heir Jecial, heir & tufem, 
and beir by deviſe, called heres factns. ie 

Heir apparent, Is one during the life-time of his an» 
ceſtor; till the anceſtor's death be is only beir apparent, | 


or at Jaw, Co. Lit. 8. Bonds and bargains with ſuch an 


heir, to have double or treble the money lent, after his 
father's death, Cc. are ſet aſide in equity; but it is by 
paying what was lent bona fide, with intereſt, if the obli- 
gor applies for relief: though in caſe the obligee ſues, 
he ſhall not recover what was really lent; for that 
would be to aſſiſt fraud. 1 Fern. 141, 359. Whete 


young heirs enter into any bond, Chancery relieves againſt 


it, without evidence of actual impoſition ; becauſe there 
is a ſoppoſed diſtreſs, and preſumption of a liableneſs to 
be impoſed on. Barnardift. 48 1. * 

Heir gexeral. The heir general or heir at Common law 
is he who after his father or anceſtor's death hath a right 
to, and is introduced into, all his lands, tenements and he- 
reditaments. But he muſt be of the whole blood, not a 
baſtard, alien, &c. : 8 f 

None but the heir general, according to the courſe of 
the Common law, can be heir to a warranty, or ſue an 
appeal of the death of his anceſtor. Co. Lit. 14. a. Cro. 

. 2175 713. 3 

If a condition be annexed to Borough Engliſh or Gavel- 
kind lands, and the condition is broken, the heir at Com- 
mon law ſhall enter; for the condition is a thing of new 
creation, and collateral to the land : But when the eldeſt 
ſon enters, the heir or heirs by cuftom, ſhall enjoy the land ; 
for by breach of the condition they are reſtored to their 
ancient eſlates. Cro. Eliz. 204. Plow. 28. Co. Lit. 
11, 12. | 

Special bzir, Is the iſſue in tail claiming per formam do- 
*;, and as the ſtatute de dons preſerves the eſtate to him, 
his anceſtor cannot grant or alien, nor make any right- 
ful eftate of freehold to another, but for term of his own 
life. Lit. je2. 613. | 

Heir by cuflom. A cuſtom in particular places varying 
the rules of deſcent at Common law is good; ſuch as the 
cuſtom of Gavel-kind, by which all the ſons ſhall in- 
herit, and make but one heir to their anceſtor; but the 
general cuſtom of Gavel-kind lands extends to ſons only, 
but a ſpecial cuſlom, that if one brother dies without 
iſſue, all his brothers may inherit, is good. Co. Litt. 140, 

Heir by deviſe, or bære fafus, is only a deviſee of 
lands, being made ſo by the ail of the teſtator, and has 
no other right or Intereſt than the vu gives him. 3 
Co. 42. a. 5 | 
It has been held in Chancery, that ſuch an heir ſhall 
have the aid of the perſonal eſtate in diſcharging the debts 
of the teſtator. 1 Fern, 36, 7. 

But this muſt be underftood of an Bæres facthus of the 
whole eſtate, who ſhajl have the benefit of che perſonal 
eftate, but a deviſee of particular lands ſhall not. Pra- 
ced. Chanc. 3. : 

Likewiſe there is a /ineal heir, as the ſon of a per- 
ſon and a collateral heir, as brother, &c. Yet a man 
can have no right heir, to take lands during his life. 


Dyer 99. 


II. Who may be heir, what perſons are excluded from 
being heirs, and aubere the word heirs is neceſſary to 
create an inheritance. | 

The eldeſt ſor, after the death of his father, is at com- 

mon law his heir, c. And if there be grandfather, 
father, and fon, and the father die before the grandfather, 
and after the grandfather dies ſeiſed; the land ſhall go 
to the ſon or daughter of the father, and not to any other 
children of the grandfather. Bro. 303. And this heir 
is called heres jure repreſentationis, becauſe he doth re- 
preſent his father's perſon : but if, in this caſe, the father 
die without any child ; his next eldeſt brother ſhall have 
the land as Heir, or, for want of a brother, it deſcends to 
the ſiſters of the father. id. A man having iſſue only 
a daughter, dies, leaving his wife with child of a fon, 
which is afterwards born; here the ſon after his birth is 
heir to the land, but till then the daughter is to have it. 
9 H. 6. 23. Perk. 521. 

There are ſome perſons who may not be heirs; as a baſ- 

tard born out of lawful wedlock ; an alien, born ont of 
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the King's allegiance; tho“ in wedlock ;' a" mag ve. 


tainted of treaſon or felony, whoſe blood is corrupted ; * 
| ; 


theſe laſt may not be heirs propter delicpum; and an alien 


cannot be heir, propter dtfactum ſubjeHionis ; nor may one ' 
made denizen by letters patent; tho” it is otherwiſe of | 
a perſon naturalized by act of parliament, Co. 7g 
2 Danv. Abr. 55 2. A baſtard by continuance, may be : 
heir againſt 'a ſtranger ;5_ and an hermaphrodite may be 
heir, and take according to that ſex which is moſt preva./ 
lent; but a monſter, who hath not haman ſhape Ellie 
be heir, although a perſon deformed may. Co. Lit. „ 
2 Danv. 553. © Ideots and lunatichs, perſons a 
nicate, attainted in premunire, outlaws id dest, be, ., 
be beira. 1bid. oh * „ ed a, Sc: iy ; 

The word beir is not a good deſcription of a perſan :, 
the life-time of the ancefior; and 4704850 "ako ot | 
take by the name of heir in the life-time of his father. 2 
Leon. 720. A man cannot raiſe a fee-ſimple eſtate to his 
right heirs, by the name of Beirt, as a purchaſe, by con. 
ag pe Bon in ſuch caſe the Heir ſhall be 
in by deſcent: Fortior & potentior e diſpoſtio leo; J 

By the law of England, no perſon can take to himſelf 
an inheritance in fee- ſimple by deed, without the word 
heirs ; but he may by deviſe : tho' in caſes where the word 
heir is wanting, it has been adjudged'that if there were 
other words equivalent, and the intereſt in the thing grant- 
ed paſſeth by the confideration only, without any further 
ceremony in the law an eſtate in fee may pafs, 2 N 
Abr. 928. In a deviſe by will, or exchange, tc, the 
word heirs is not neceſſary: but eſtates of inheritance 
* are otherwiſe conveyed, require it. Jet. Cent, 
196. Yr 
The word Beir is nomen collectiuum, and extends unto 
all heirs: And under heirs, the heirs of heirs are compre. 
hended in infinitum; if lands are given to a man and his 
heirs, all his heirs are fo totally in him, that he may give 
his lands to whom he will. Trin. 23 Jac. 1. Ney 56. 

The heir is favoured by the Common /aw; and the an- 
ceſtor could not give away his lands by will from his heir 
at law, without the conſent of the þzjr, till the ſtatute 32 
H. 8. c. 1. 2 Lill. 11. Hill. 23 Car. B. R. Dubious 
words in a will ſhall be conſtrued for the benefit of the 
heir; and not to diſinherit him: And the heir at law is 
preferred in Chancery in a doubtful caſe. Ney 185. Chanc. 
Rep. 7. Where lands were deviſed to the heirs of J. ö. 
then living; it was held, that his eldeſt ſon ſhould have 
them, though in ſtrictneſs he was not heir during his fa- 
ther's life, but heir apparent : But this was by reaſon of 
the words then living, which make it a deſcription of the 
perſon, Preced. Chanc. 57. 


III. here the heir all take advantage of the conditions, 
covenants, &c. of his anceſtor, what ſhall go to him, 
&c. and where the heir ſhall be liable to the debts and 
contratis of the anceſtor. 

Conditions and covenants real, or ſuch as are annexed 
to eſtates, ſhall deſcend to the heir, and be alone ſhall 
take advantage of them. 43 Ed. 3. c. 4. 1 And. 55. 

And this is not only where there are expreſs words, but 
alſo where there are none; for the law by implication re- 
ſerves the condition to the heir of the feoffor, &'c. for be- 
ing prejudiced by the diſpoſition, it is but reaſonable that 
he ſhould take the ſame advantage that his anceſtor whom 
he repreſents might. 1 Rol. Abr. 407, 472. 

If a man ſeiſed of lands in right of his wife, makes 2 
feoffment in fee upon condition, and dies, and after the 
condition is broken, the heir of the huſband ſhall enter; 
for though no right deſcended to him, yetthe title of entry 
by force of the condition which was created upon the feofi- 
ment, and reſerved to the feoffor and his heirs, deſcend- 
ed. 8 Co. 43. Co. Lit. 202. a. 336.6. 

The heir thall take advantage of a nomine pœnaæ, for 
being incident to the rent, it ſhall deſcend to the heir, 
being a ſecurity or penalty to engage the payment of the 
rent; therefore whoever has a right to the rent, ought in 
reaſon to have the penalty, which is to oblige the tenant 
to pay it, Co. Lit.. 162. 6. 

If a man leaſes for years, and the leſſee covenan 


the leſſor, his executors and adminiſtrators, to _— , 
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leave it in good repair at the end of the term, and the | 


leſſor dies, We. his heir may have an action upon this eo · 

venant, for this is a covenant which runs with the land, 
and ſhall go to the heir, though he is not named; and it 
appears that it was intended to continue after the death 
of the leſſor, . inaſmuch as his executors, c. are named. 
3 Lev. 92. Lougher ver. Williams. . Skin. 305. S. C. 

ited ; Ty bt 7 | ESD 
1 If A. enfeoff B. upon condition, that if the heir of A. 
pays to B. Ac. 205. then he and his heirs may te-enter; 
this is a good condition, of which the beir of A. may 
take advantage, and yet 4. himſelf never can. Co. Lit. 
""Not only land, but rent not due at the death of the 
anceſtor leſſor, ſhall go to the heir; ſo corn ſown by a 
tenant for years, where his term expires before the corn 
is ripe; every thing faſtened to the freehold, timber- 
trees, deeds belonging to the inheritance; deer, conies, 
pigeons, fiſh, &c. 2 Nelf. Abr. 927. An beir ſhall en- 
force the adminiſtrator, to pay debts with perſonal eſtate, 
to preſerve the inheritance. Chanc, Rep. 280, 293. If 
an executor hath aſſets, he is compellable in equity to re- 
deem a mortgage, for the benefit of the heir; and it is 
the ſame where the heir is charged in debt. Hard: 511. 
For the perſonal eſtate received the benefit. When the 
heir is ſued for the debt of his anceſtor, and pays it, he 


ſhall be reimburſed by the executor of the obligor, who 


hath perſonal aſſets. 1 Chanc. Rep. 74. But in action 
of debt brought upon a bond againſt an Heir, it is no 
good plea for the heir to ſay, that the executors have 
aſſets in their hands. Dyer 204. For a creditor may 
ſue either heir or executor, and heirs and executors are 
both chargeable upon ſpecialties. If an heir hath aſſets, 
and the executor alſo, it is at the election of the obligee 
to have action of debt againſt the one, or the other; but 
he ſhall not charge them doubly. 2 Plowd. 433. If an 
heir hath made over lands fallen to him by deſcent, 
execution ſhall be had againſt him to the value of the 
land, &c. if it be not fold ora fide before the action 
brought, in which caſe there is a ſaving by the Srarute 
3& 4W. C. M. cap. 14. And whether the heir hath 
lands by deſcent ſhall be tried and enquired of, with 
the value, by a jury, to make the heir anſwerable. 5 
Med. 122 


Where bound, &c. 

As the heir at law is the proper and only perſon, who 
can take advantage of conditions, &c. annexed to the 
real eſtate; ſo he ſhall be bound by all ſuch conditions, 
Cc. which run with the land, whether ſuch conditions 
were annexed to the eſtate by the original feoffor, gran- 
tor, or immediate anceſtor, 1 Rol. Abr. 421. . 

If a gift be made in tail on condition, that the donee 
ſhould not diſcontinue, and the donee hath iſſue two 
daughters, and one of them diſcontinues, the donor ſhall 
enter and evict them both, becauſe it was the original 
condition annexed to the whole eſtate, that no part of it 
ſhould be diſcontinued. Co. Lit. 165. 

But note, that neither tenant in tail, nor his iſſue can 
be reſtrained from aliening by fine and recovery, though 
they may be reſtrained from aliening by feoffment, or 
Other tortious at, which amounts to a di/tontinuance. 

So where one deviſed lands to 4. and the heirs male of 
his body, provided, that if he does attempt to alien, that 
then immediately his eſtate ſhall ceaſe, and B. ſhall en- 
ter, and A. makes a feoffment in fee, and thereupon B. 
enters; and it was adjudged apainſt B. and that the con- 
dition was void, becauſe aon conſtat what ſhall be adjudged 
an attempt, and how it ſhall be tried. 1 Yext. 321. 
3 Keb. 787. Piers and Winn. 

Alſo where a condition is annexed to the eſtate given to 
the heir, and which goes in abridgment and reſtraint 
thereof, the ſame ſhall in ſome ciſes be conſtrued a /imi- 
tation; for if it were a condition, nobody could take ad- 
vantage of it but the heir, Dyer 316. 10 Co. 41. 
1 Vent. 199. 

As if a copyholder in Borough Engliſb ſurrenders to the 
uſe of his will, and after deviſes to his wife for life, re- 
mainder to his eldeſt ſon, paying 403. to each of his 
brothers and ſiſters within two years after the death of 


PER 
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his wife, Ee. this is a limitation, and not a conditions fot. 
if it ſhould be a condition, it would ertinguiſb in the heir: 


and there would be no remedy. for the money. Cro. Elix. 
204. . Wellck and Hammond 3: Co. 20. C. 2 Leon. L146. 
S. C. Vids farther as to the doctrine of the heir being 
bound, &t, Vaugh, 271. 2 Med. 26. S. C. Cro. Eliæx. 
833, 919. Moor 644. fl. 891. Noy $1: ON 
But wherever the anceſtor makes a conveyance or diſ- 
poſition on condition, which goes in reſtraint and abridg - 
ment of the eſtate of the heir, he muſt have notice of it; 
for having a good title by deſcent; he is not obliged tc 
take notice of ſuch condition at his peril, as others muſt 


* — 


do. 8 Co. France's caſe, Fe hiov if Shot fin 
If the perſon of the anceſtor be bound in reſpe& of his 
land, which deſcends to the heir, he ſhall be charged: as, 
if by a ſybſidy to be aſſeſſed upon every one having, 204. 
per annum, A. be charged and die; his heir ſhall pay it, 
for it runs with the land, R. Me. 17. 

Heir is nomen collecmivum; und therefore, if a condition 
be, that if his heir does not pay ſuch a rent - ebarge, the eflate 
Shall go to B. if the heir of the heir does not pay; the con- 
dition is broken. R. Cro. Jac. 148. 


It has been held, that the heir is never chargeable 
without an expreſs lien and aſſets; and even then, no 
longer than he hath aſſets, for he is not obliged to keep 
them till he is charged: But if he hath aſſets, he ought 
to plead truly, and confeſs them; otherwiſe judgment 
ſhall be given againſt him de terris propriis, for it is then 
his debt. Jones 88. 1 Salk. 179. When a man recovers 


| againſt an heir, by default or verdict, on pleading riens 


per deſcent, a ſpecial judgment de terris deſcenſir, may be 


entered againſt the heir, and the plaintiff, (praying it) 
ſhall have all the lands by deſcent in execution: though 


if the judgment be general againſt the heir, without pray- 
ing ſuch ſpecial judgment he can only have a moiety of 
the lands by legit. - Plowd. 439. 2 Leon. 16. Here the 
plaintiff may ſurmiſe, that the heir hath ſuch land by de- 
ſcent, and pray to have execution of all his land. D 

149. Rol. 72, The judgment and execution ſhall be 
general, unleſs the heir acknowledge the action, and 
ſhews that he hath ſo much by deſcent ;' but if he will 
not ſhew what he hath by deſcent, he loſes the benefit of 
the law. Mich, 1 V. & M. B. R. Cro. Eliz, 692. 


Tf the heir, in caſe where the anceſtor hath bound him- 
ſelf and his heirs, have never ſo much land come'to him 
by gift in tail, or conveyance of the father, and not by 
deſcent, he is not chargeable at all: and ſo it is for any 
eſtate but what is in fee-imple ; as where lands are granted 
to F. S. and his heirs during the life of another, Qc. the 
heir ſhall not be charged for this, no more than for the 
land entailed. 10 Rep. 98. No lands can be charged but 


Fee: fimple; therefore, in a ſuitagainſt the heir, the judg- 


ment is only for the land dſcended, and not for other 
lands, Ic. but where it is by his own fault, as by a falſe 
plea, or the like. Co. Lit. 102, 376. 


A man binds himſelf and his heirs in an obligation, and 


| hath lands and heirs on the part of the father, and the 


part of the mother; the heirs and lands of both, and not 
of one alone, muſt be charged in debt: and the plaintiff 
ſhall have ſeveral actions; and execution ſhall ſtay, till 
it may be had againſt both of them, 2 Rep. 25. Hob, 
25. Alſo if one bind himſelf and his heirs, and leave 
land at Common law, and lands in gave/kiad; the obligee 
muſt ſue all the heirs. Hob. 25. An beir ſued on a 
ſpecialty, ſhall have his age; and if one of the heirs be 
within age, the parol ſhall be ſtayed for all. Moor, cap. 
203. 
A collateral heir is chargeable for the debt of his an- 
ceſtor ; but the declaration muſt be ſpecial, and he is to 
be charged as collateral heir, not as immediate heir z and 
if a ſon happens between, who dies, he muſt be ſaid 
uncle and heir of the ſon, who was heir of the debtor, 
Sc. Co. Car. 151. And a child born, though he lives 
but an hour, has the fee of lands veſted in him as heir, 
Hetl. 134. In a writ a man need not ſhew how he is 
heir; but he muſt in a declaration, Ec, though it is only 
for form to ſet forth 4oww a perſon is heir, becauſe it is not 
traverſable; and heir, or no heir, is iſſuable. Moor 885. 
If an heir ought to confeſs the debt on action brought 

| againſt 
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apainſt him, and the debt be not denied, it muſt be ad- 
„ rr rn nee” 

Debt agaiiit the Heir, upon' the bond of His anceſtor, is 
to be . in the deber and #ertine!, becauſe the heir 
himſelf is bound; and not in the Zctiaer only, though 
that is cured” by verdict. S. 342. 1 Lev. 224. An 
beir is not bound by che bond of the anceſtor, unleſs he 
is expieſly bound; and if in a bond a man bind his Betrs, 
bat not himfelf, the bond is void. 2 Saund. 136. Cre. 
Fac. $70, Alſo à man ſhall never bind his Sen t war- 
ranty, Where he himſelf was not bound: if he make a 
feoffment in fee; and bind his heirs only to warranty, the 
feoffment js void, for the heir ſhall be bound to warranty 
in ſuch caſes ly, where the anceſtor was bound, with- 
out which it cannot deſcend upon him. Co. Lit. 386. 
And warranties and eſtoppels ſhall deſcend upon the Heir 
general, aud not upon any ſpecial hir, c. So that if 
a man convey land with warranty againft him and his 
| beirs, his heir on the mother's: part ſhall not be vouched 
by this, ſo long as there is an heir on the father's part, 

A grant of an annuity, muſt be for a man and his bezys, 
to bind the heir, although there be aſſets; and when he 
is named, the heir ſhall not be bound except there be 
aſſets. Co, Lit. 144. Where a perſon covenants. with 
another to perform any act, if his Seir be not named, he 
is not bound by it: but in covenants of others, that con- 


cern the inheritance, the heir ſhall have the benefit of 


them, though not named. 5 Rep. 8, 1 Rel. Abr. 8 20. 
An beir may enter for a condition broken, when the con- 
dition is annexed to lands, and take advantage of it; be- 
cauſe if there had been no condition, the land would 
| have deſcended to him. And an heir may perform a con- 
dition, to fave the land. 2 Negſ. Abr. geg. 

The 4eir ſhall not have money due on mortgages in fee, 
if he be not/particalarly named, but the executor; aad 
if the day be paſt, although the heir de named, the exe- 
cutor ſhall have it. Co. Lit. 210. 2 Fentr. 348. 


Fn A to ſuing and being ſued, 
It is clear, that the heir may bfing any real aQion 
droitzral, iu right of his anceſtor, but cannot regularly 


bring any perſoual action, becauſe he has nothing to do 
with the affets, or perſonal contracts of his anceſtor. Co. 


Lit. 164. If an erroneous judgment be given agaiult the 
anceſtor, by which he loſeth the lands, the heir may 
bring a writ of error. 1 Rol. Gr. 747. Dyer go. Godb. 
337. And if one. hath lands on the part of his mother, 
and loſeth by erroneous judgment, and dies, the heir of 


the part of the mother ſhall have the writ of error. 1 


Leos. 261. 2 Sid. 56. So the younger ſon, when in- 
titled to the land by the cuſtom of Borough Engliſh, ſhall 
bring the writ of error, and not the heir at Common law, 
for this remedy deſcends with the land, Owen 68. 1 
Leon, 261. 4 Leon. 5. adjudged; and fee Bridgm. 71. 


So if there be an erroneous judgment againſt tenant in 


tail female, the iſſue female, and not the ſon, ſhall bring 
a writ of error. Dyer 90. 1 Leon. 261, 1 Rol. Abr. 
747. See farther Dyer 89. Cre. Eliz. 469. 3 Lev. 36. 
And vide error (who ſhall bring it) 


If J. S. binds himſelf and his heirs, in a bond, and 
| or by an execution upon a judgment in a writ'of annuity. 


thereupon judgment is obtained againſt J. S. and J. S. 
makes his wili, and his heir at Jaw executor, and dies, 
leaving lands which deſcended to his heir, yet be ſhall 
not have a writ of error as heir, for he is not privy to the 
judgment; and when an extent is made upon him, it is 


as tertenant, but after the lands are taken in execution, F ] 
| oblige a purchaſer, whether for valuable conſideration, 


he may Have a writ of error. Style 38, 39. per Roll. Be- 
cauſe he is prejudiced by the judgment, and by the re- 
verſal will receive benefit. | x 
The heir at law may, in right of his anceſtor, maintain 
an action of debt for rent reſerved on a leaſe, made by 
his anceſtor, (accrued after the death of the anceſtor) for 
the rent is part of the lands, and incident to the rever- 


ſion ; but for arrears of rent incurred in the life-time of 
the anceſtor, neither the heir, nor the. executor, could 


by the Common law maintain an action; for as to the 
heir, they were confidered as part of the perſonal eſtate, 
and as to the executor, he could not repreſent his teſtator 
4 to any contratts relating to the freehold and inherit- 


— 
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feet. Debp,* * 799 of 5 gnvwwn7 or 30201 og [1s | 
97 2 b Fe 12 . f 00 3 ; ; 1 ; by . = 7 

Ik a nobleman, 'knipht,; eſqui#s; Oe. be buried in 2 


church, and haye his coat of rats, and pennons with hiy 


arms, and ſach other enfigus of honoubas> belong to li; 
degree, ſet up in the church, or if a grave: ſtone or tomb 
be laid or made, Ce, for a monument of him; in this 
<#fe,” albeit the free hold of the AY in the parſos; 
and that theſe be annexed to the freehöfch, yet can got the 
parſon, or any, "take them, or deſace them, but he is 
ſubject to the heir, and his heirs, in the honour and mes 
mory of whoſe anceſtor they were (et wy "=O Zer. 18. 5, 


For this, ſee 1 Kl, Air, 625. Ny 164." Godbelt 206; 
MW. r * 


enn. e 
Wbere the anceſfor binds himfelf, und his heirs, in at 
obligation, the obligee may ſue the heir, or executor, or 
the adminiſtrator of the executor, at his election, and 
may have execution of the land deſcended to the heir; for 
the Common law having allowed the action of de bt againſt 
the heir, he could have no benefit by the action, unleh 
he were permitted to have execution of the lands which 
deſcended to the heir.  Plowd. 441. 3 Co. 12. 4. Ces. 
Fac. 450. 1 Aud. 7. „ | | 
But the body of the Zeir is protected, for it would be 
moſt unreaſonable to ſubject the heir to the payment of 
hrs anceſtor's debts, any farther than to the value of the 
aſſets deſcended. Dyer 81. pl. 62, 207. pl. 15. Moor 
/ | 
Alſo the heir muſt be expreſly named, otherwiſe he is 
not chargeable, and the reafon way the heir is not charge. 
able in this caſe, as the executor in Cafe of a bond entred 


4 


into by the teſtator, without being named, is this; by 


the Common law only the goods and chattels of the 
debtor, and the annual profits of the land as they aroſe, 
and not the land itfelf, were liable to execution for debt 
or damages, becauſe theſe being the ſecurity the creditor 
depended upon, they were Hable in the hands of his re- 
preſentative or executor, as well as in the hands of the 
debtor himſelf; hence it was, that the executor was 
bound by the debt of the teſtator, fo far as he had chat- 
tels or aſſets, though he was not named in the contract; 
but the land was not liable to execution, becauſe it was 
preſerved from the perſonal contracts and engagements 
of the tenant, that he might be the better able to anſwer 
the feudal duties to the lord, which were the life and 
ſupport of govergment ; therefore the land not being ori- 
ginally liable to the demand in the hands of the obligor, 
muſt be much leſs liable in the hands of the Bir, who 
was not comprehended in the contract. 2 oft: 19. 
Ploaud. 440. Hob. 60. e e | 

Bat if A. had granted, for him and his heirs, to B. and 
his heirs, ſuch a rent out of his lands; in this caſe, the 
heirs being comprehended in the contract, are bound to 
make good the grant, ſo far as they have aſſets by deſcent 
from the grantor; and this was allowed at Common law, 
becauſe the grantee of the rent had the land originally in 
view for his ſecurity; and by the grant itſelf having it 
in his power to diſtrain the land for the rent, it was equal 
to the heir, whether the land anſwer the rent by diſtreſs, 


1 Rel. Abr. 226. Popham 87. Hob. 58. Dyer 344. b. 
Co. Lit. 144. 6. 5 A ch W 

If the anceſtor bind himſelf in a ſtatute, recognizance 
&c. the heir is liable, not only as tertenant, but alſo 2s 
heir, otherwiſe he could not have his age; and cannot 


or without, to contribute, but one heir may oblige an- 
other to contribute; as if a man ſeiſed of two acres, . 

one deſcendible, according to the courſe of the Common 
law, the other in Borough Engliſh, acknowledge a ſta- 
ture, kJ. the heir at common law ſhall oblige the Bo. 
rough Engliſh heir to contribute: ſo one coparcener that 
oblige the other to contribute; or if the conuzor hai 
lands, ſome deſcendible to the heirs of the father, and 
ſome deſcendible on the heirs of the mother, the heir on 
the part of the father ſhall compel the heir on the part 

the mother to contribute; & fic vice verſa, 3 Co. 1? 
Sir William Herbert's caſe, | By 


T= 8 
r — — 


By the Common law, if the heir before an _aQion.| abſolutely, and utterly void, fruſtrate, and of nane effect; 
brought againſt him had aliened the aſſets, the obligee (any pretence, colour, feigued,or preſumed, conſideration, 2 
was without any remedy; but if he only aliened, pending or any other matter or thing to the contrary notwithſtand- 
the writ, the lands, which he had by deſcent at the Ye: ing. F t e , 6+ r een ib bat Ro e 
of the original purchaſed, had been liable. Co. Lit. And that ſuch creditors may be enabled to recover their 
102. Ae hr ne e gf; eels een e 40 debts, it is further enacted, That, in the caſes before Wh} 
In conſequence of this doctrine, that the lien ſhall have | mentioned, every ſuch creditor may maintain an action | —_ 
relation to the time of the original purchaſed,” it hath | of debt upon ſuch bonds and ſpecialties, againſt the hiirs | 1 
been adjudged, that if there had been two ereditors to at law of ſuch obligors, and ſuch deviſees ſoinily, by vir 1 
J. C. whoſe heir is bound, wiz. 4. and B. and A. files tue of this act; and ſuch; deviſees ſhall be liable and . if 
an original in C. B. and hath judgment thereon, '7riz. | chargeable for a falſe plea, in the ſame manner. as any 1 ul | 
Term. 2 Fac. 2. by default, and thereupon a general | heir ſhould have been for falſe plea, or for not confeſſing 1 {Al 
elegit iſſues againſt all the lands of the heir, and a moiety | the lands or tenements to him deſcended. 1 42% 0001: ä | 
thereof is delivered to 4 B. on a bill filed in B. R. 1 & | It is, however, by this, act further provided, That if 


where there is any limitation or appointment, . deviſe or 0 
diſpoſition of any lands, c. for the raiſing. or payment "40048 
of any real or juſt debt, or any portion or ſum of money, of ö 
for any child, other than the heir at law, according to, | 1 


2 Fac. 2. has a Hpecial judgment againit the ailets con- 
12 by the heir, 77. Term, 3 Fac. 2. though B's. 
judgment be ſubſequent to A.'s, yet it appearing that. his 
bill or original was filed before 4.'s, the judgment ſhall 


have relation thereto, therefore he muſt be firſt ſatisfied, | or in purſuance of, any marriage contract, or agreement in : l 
Carth, 245 | writing bona fide made, before ſuch marriage, the ſame Witt: | 
So it ſeems in the above caſe, that tho? 4,*s judgment ſhail be in full force, and the lands, Sc. ſhall be holden _ 8 | Wit if 


and enjoyed. by ſuch perſons, and their heirs, executors, 

adminiſtrators: and aſſigns, for whom the ſaid limitation, Wi if 
e. was made, and by their truſtees, and their. heirs, i 
executors, adminiitrators and aſſigns, for ſuch eſtate or | Wit if} 
intereſt, as ſhall be ſo limited, Sc. until ſuch debt or 


had been on an original actually filed before B.'s, that B. 
muſt have been preferred, becauſe his judgment was ge-. 
neral againf the heir, and the execution a general and 
common execution by elegit, and not againſt the ats only 
by way of extent; thereiore ſuch a general judgment will 


not operate by way of relation to the original, but binds debts, portion or portions ſhall be raifed, paid and ö 
only, as in common caſes, from the time of. the judgment | ſatisſied. ??? rt | wil io | 
given. Carth. 246. Per Car”. | TED And it is further enacted, That all and every deviſee Witt} 

But now, in relief of creditors againſt the alienation of | and deviſees, made liable by that act, ſhall be liable and Wl i 
lands deſcended, Sc. by the 3 & 4 V. & M. cap. 14. | chargeable in the ſame manner as the heir at law, by Fw 1 
it is enacted, ** That in all caſes, where any heir at law | force of the act, notwithſtanding the lands, tenements, Wt: 4 
ſhall be liable to pay the debt of his anceſtor, in regard | 2nd heredi:aments to him or them deviſed, ſhall be alien- | FY 4 
of any lands, tenements or hereditaments deſcending to. | ed before the action brought.“ OED ETD | 8 i | 
him, and ſhall ſell, alien, or make over the ſame, before In the confiruttion of this ſtatute it hath been holden, I! ped 
any action brought or proceſs ſued out againſt him, that | that though a mans prevented thereby from defeating his : 1 4 
ſuch heir at law thall be aaſwerable for ſuch debt or debts, | creditors by will, hat yet any ſettlement or diſpoſition 9 „ 
in an action or actions of debt to the value of the ſaid | he ſhall make in his life-time of his lands, whether vo- 1 
land ſo by him ſold, aliened, or made over; in which | luntary or not, „ Il be good againit bond creditors; for „ 
caſes all creditors ſhall be preferred, as in actions againſt that was not provided againſt by the ſtatute, which only „ 
executors and adminiſtrators, and ſuch execution ſhall be | took care to ſecure ſuch creditors from any impoſition, | 
taken out upon any judgment or judgments io obtained which might be {uppoſed in a man's Jaſt ſickneſs; but if 


againſt ſuch heir to the value of the ſaid land, as if the 
ſame were his own proper debt or debts; ſaving that the 


lands, tenements and hereditaments bona fide aliened 


before the action brought, ſhall not be liable to ſuch 
execution,” | | 

But it is by the act provided, That where any action 
of debt upon any ſpecialty is brought againſt any heir, 


he may plead ries per diſcent at the time of the original 


writ brought, or the bill filed againſt him. And the 
plaintiff in ſuch action may reply, that he had lands, 
tenements or hereditaments from his anceſtor before the 
original writ brought, or the bill filed: and if, upon iffue 
joined thereupon, it be found for the plaintiff, the jury 
ſhall inquire of the value of the lands, tenements or here- 
ditaments ſo deſcended, and thereupon judgment ſhall be 
given, and execution ſhail be awarded as aforeſaid : but 
if judgment be given againſt ſuch heir, by confeſſion of 
the action without coafelling the aſſets deſcended, or upon 
demurrer, or zibil dicit, it ſhall be for the debt and da- 


mages, without any writ to inquire of the lands, tene- 


ments or hereditaments ſo deſcended. e 

It is not improper to obſerve, that, before this act, if 
the anceſtor had deviſed away the lands, a creditor by 
ſpecialty had no remedy either againſt the heir, or deviſee. 
Abr. Eg. 149. | r 


But now, to provide againſt that miſchief, it is by 


the ſame ſtatute enacted, That all wills and teſtaments, 
limitations, diſpoſitions, or appointments, of or concern- 
ing any manors, meſſuages, lands, tenements or here- 
diraments, or of any rent, profit, term, or charge out of 


the ſame, whereof any perſon or perſons at the time of 


his, her, or their deceaſe ſhall be ſeiſed in fee-ſimple, 
poſſeſſion, reverſion or remainder, or have power to 
diſpoſe of the ſame by his, her, or their laſt wills or 
teltaments,. ſhall be deemed and taken (only as againſt 
ſuch creditor or creditors as aforeſaid, his, her, and 
their hers, ſucceſſors, executors, adminiſtrators and aſ- 


ſigns, and every of them,) to be frauduleat, and clearly, 


Abr. Eq. 149. 


he gave away his eflate in his life-time, this prevented 
the deicent of ſo much to the heir, conſequently took 
away their remedy againſt him, who was only liable in 
reſpect of the l:nds deſcended ; and as a bond is no lien 
whatſoever on lands in the hands of the obligor, much 
leis can it be io, when they are given away to a ſtranger, . 
As to the manner of pleading and replying under this 
ſtatute, wide the caſe of Red/obaw and Heſfther, Cartb. 35. 
and 5 Med. 122. S. C. | owt edi ec: 
It ſeems that neither before, nor ſince, this ſtatute, the - 
executor or adminiſtrator of the Heir are liable; for the 
perſon of the Beir is not chargeable, but with reſpe& to 
the land; and if, before the ſtatute, the heir had aliened 
before action brought, he ſhould not be charged for the 
profits he received ; which is evident from the plea of 


| riens fer diſcent the day of the writ purchaſed ; much leſs 


could his executor, nor can he yet, unleſs ſome. ſtatute 
make him ſo: for in executor is but in nature of a 
truſtee for the perſonalty, and not at all privy to the in- 
heritance. Trin, 32 Car. 2. in C. B. adjudged. 3 New 
Abr. 28. ö | 5 
If there be judgment in debt againſt two, and one 
dies, a /cire facias lies againſt the other alone, reciting | 
the death, and he cannot plead that the heir of him who 
is dead has aſſets by deſcent, and demand judgment if he 
ought to be charged alone: for, at Common law, the 
charge upon a judgment being per/onal ſurvived, and the 
ſtatute of Yefim. 2. that gives the e/egit, does not take 
away the remedy of the plaintiff at Common law, there- 
fore the party may take out his execution which way 
he pleaſes ; for the words of the ſtatute are fit in electione: 
but if he ſhould, after the allowance of the writ, and re- 
vival of the judgment, take out an egit to charge the 
land, the party may have remedy by ſuggeſtion, or elſe 
by audita querela, 1 Lev. 30. Raym. 26. 1 Keb. 92. 
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As to a ſequeſtration, and to ſhew. that a decree ſhall 
have the ſame authority to bind the perſonal aſſets, as a 
judgment at law; and therefore ſhall go Jari paſſu to be 
paid off and diſcharged, Fide 1 Fern. 143. 3 Lev. 355. 
2 Fern, 37, $8-9. i 5 


With reſpect to ett, Oc. 

Where the anceſtor binds himſelf and his heirs, all his 
lands of freehold, and which deſcend in fee-fiizple, are 
aſſets by deſcent, and ſhall be liable, as far as they ex- 
tend, to anſwer the anceſtor's obligations. See Bro. tit. 
Att. Fit. tit. Afets.' 1 Rol. Abr 269. tit. Mi. A 
reverſion after a leaſe for years made by the anceſtor 1s 
preſent aſſets, ſo that the heir cannot plead riexs per ai- 
Jeent in delay of execution of the rent and reverſion, tho! 
the plaintiff cannot have benefit of the reverſion till the 
leaſe be determined. 1 Salk. 354-5. Farefl, 42. 2 Mod. 
50—5 1. Hernw's Plead. 320. "he 

So a reverfion expeant upon the determination of an 


eftate for life is quaſi aſſets, and ought to be pleaded ſpe · 


cially by the heir, and tbe plaintitf in ſuch caſe may take 
judgment of it cam acciderit. Carth. 129. per Holt. 
But a rever/ion in fre expectant upon an efate tail is not 
aſſets, becauſe it lies in the will of the tenant in tail to 
dock and bar it at his pleaſure, 6 Co. 58. 1 Rel. 4br. 


269. | 
I A. hath ifſue B. and C. and conveys lands to the 


uſe of himſelf for life, the remainder to B. in tail male, 
the remainder to his own right heirs, and 4. dies, and 


the reverſion deſcends to B. his ſon, and B. dies ſeiſed, 


and the reverſion deſcends to his ſon, who dies without 
iſſue, ſo that the tail is ſpent, and C. enters, theſe lands 
ſhall be aſſets to anſwer the debt of his father. Carib. 
127. 3 Lev. 286. 3 Mod. 223. 8 C. 

The lands (as hath been obſerved) muſt deſcend to the 
heir; and therefore it was formerly held, that if he took 
by purchaſe, as if the tetiator deviſed them to him, pay- 
ing ſo much, or if he deviſed lands to one of the two, 
and his heirs at law jointly, that thoſe Jands were not 
aſſets; but if be deviſed one part to H. another to B. and 
another to his heir at law, this third part was aſſets. Cre. 
Eliz. 431. 2 Mod 286. 

By the ſtatute of frauds and perjuries (29 Car, 2. c. 3.) 
it is enacted, That if lands come to the heir by reaſon of 
a ſpecial occupzzcy, they ſhall be chargeable in his hands 
as aſſets by deſcent, as in caſes of lands in fee-fimple, 
and in caſe there be no ſpecial occupant thereof, it ſhall 
go to the executors or admiaiſtrators of the party that 
had the eſtate thereof by virtue of the grant, and ſhall 
be aſſets in their hands. Alto by the ſaid ſtatute, par. 
10 £7 11. where lands are ſettled in truſt, and deſcend 
in fee to the heir of ce/uy que truſt, the ſame ſhall be aſſets 
in the ſame manner as lands in poſſeſſion, but he ſhall 
not, by reaſon of any plea or other matter, be chargeable 
to pay the condemnation out of his own eftate, id. 2 
Fern 245. | 

An equity of redemption of an inheritance is aſſets, 
for the heir having a right in equity, that ought in equity 
to be liable to ſatisfy a bond debt. 4 Chanc. Caſ. 148. 
Tenant in tail ſuffers a recovery to let in a mortgage of 

oo years, then limits the land to the old uſes, and 
makes his will, and deviſes all his lands for the payment 
of his debts; the redemption was limited to him, his 
heirs and aſſigns; and the court thought tbat the 
equity of redemption of this mortgage, ſhould be aſſets to 
ſatisfy creditors, or a ſubſequent grantee of an annuity. 
Preced. Chanc. 29. Fofſet and Jufltisn, A right without 
any eſtate in poſſeſſion, reverſion or remainder, is not 
aſſets till it be recovered and reduced into poſſeſſion. 6 
Co 58. For more learning on this fatjea, Jee 14 Vin, Ar. 
and 2 New Abr. tit. Heir, 


General ob/erwations. 

Heirs includes aſſigus in grants, Cc. If a woman 
keeps lands from the heir, on pretence of being big with 
child by the heir's anceſtor, her deceaſed huſband, the 
writ wentre inſpiciendo is to be granted to ſearch ber, &c. 
that the Ser be not defrauded. F. N. B. 227. The 
rext heir male is to bring appeal for the death of his an- 
ceſtor, Cc. And beirs may have divers writs, as writ of 


Mottda nceſter, Entri ad communem legem, In taſu pro 05 | 
and co nfimili caſu, quod permittats Cc. The 4, ro 
bring an ejeAment of copy bold lands before admittance 


' Wilf. Rep. jar. 2. fo. 14. 


Whoever claims as heir by deſcent, muſt make himſelf 


| heir to the perſon laſt aQually ſeiſed, and i 
the inheritance. - id. 45. | om Poſſeſſion of 


There cannot be 5 fratris of a reverſion or re 
mainder. /J/bid. 47. | | ee 
W hoever takes as Heir male by purchaſe, muſt 
heir and male. I par. 1. fo. 20. 5 : be botk 
Heir apparent. The perſon intitled to ſucceed another 
as heir, if he ſurvives ſuch other being then liviog, 85 
Heir. . l 
Heireſs, Is a female heir to a man, having an eſtate 
of inheritance in lands; and where there are ſevers] 


| Joint Seirs, they are called Co-heirs or Co-beirefer. Steal. 


ing an beireſi, and marrying ber againſt her will, where 
felony. See Forcible Marriage. And Black. Com. 4 J. 
208. | | "a on 

Heir⸗loome, (From the Sax. Heier, i. e. Heres, 4. 
Leome, Membrum) Comprehends divers implements of 
houſhold, ſuch as the firit beſt bed and other things; 
which by the cuſtom of ſome countries have belonged 4 
a houſe for certain deſcents, and are never inventoried after 
the deceaſe of the owner as chattels, nor do they go to the 
executor, but accrue to the heir with the houſe itſelf by 
cuſtom, and not by the Common law: theſe are ny 4%. 
w:/able by teflament; for the law prefers the caſlam before 
a deviſe, which takes not effect till after the death ot the 
teſtator, and then they are veſted in the heir by the «u/fom. 
Co. Lit. 18, 185. But ſale in a man's life-time might 
make it otherwiſe. The ancient jewels of the crown 
are heir-licms, and ſhall deſcend to the next ſucceſſor - 
and are not deviſable by will. Id 185. And 88 
in general are ſaid to extend to all large houſhold Imple- 
ments ; of which Spelman ſays thus: Omne utenfile robuſ- 
tins quod ab ædibus non facile revellitur, ideogue ex more 
guorundam locorum ad bæredem tranſit, tanguam membram 
bereaitatis. And Sir Zdw. Coke iays, Conſuctudo hunaredi 
de Stretford in com. Oxon , gued. Hæredes tenementorun 
poſt mortem anteceſſorum ſuorum habebunt, Sc. principalium, 
Anglice an Heir-loom, wiz. de guodam genere catallorum, 
uten/ilium, Sc. Optimum plauſirum, oftimam carucan, 
optimum ciphum, c. Co. Lit. 18. | | 

It is ſaid, that the word by time hath obtained a more ge- 
neral ſignification than at firſt it did bear, comprehending 
all implements of houſhold, as tables, preſſes, cupboards, 
bedſleads, wainſcot, and ſuch like: which, by the cuſtom 
of ſome countries, have belonged to a hcuſe during cet- 
tain deſcents, as before mentioned. | 

Per Halt Ch. J. goods in groſs cannot be an heir-loom, + 
but they muſt be things fixed to the freehold, as old 
benches, tables, &c. Paſch. 13 VW. 3. B. R. 12 Mod. 
519, 520. | 

Alſo on this ſubject, vide 12 Co. 104, 105. Corwen's caſe, 

T he following is a ſpecification of what goods and chat- 
tels go 1% the heir. 

Goods and chattels anzexed to the freehold go to the 
heir, and not to the executor, or adminiſtrator: as, the 
glaſs in a window; the doors and locks of an houſe, 
OF. Ex 86. 21 H. 7. 26. 6. 4 Co. 63. b. So, ihe 
pales, poſts, and rails for an incloſure. 12 H. 7. 26. . 
So, furnaces, coppers, &c. fixed to the freehold, E. 
21 H. 7. 26. 6. K. 20 H. 7. 13. 6. unleſs they ate 
ſevered in the life-time of the teſtator. Semb. 1 Sal. 368. 
Vide Com. Dig. tit. Execution, (C. 4.) tit. Waſt, (D. 2.) 
So, wainſcot fixed to an houſe, 4 Co. 64. 4. So, pic- 
tures, glaſſes, &c. fixed inflead of wainſcot. 2 Vern. 508. 
So, millſiones, Cc. fixed to a mill, So a term for yeais 
to attend the inheritance does not go to the executor, but 
tothe heir. KR. 2 Ca. Ch. 156, 160. $0 deer in a pars, 
conies in a warren, and doves in a dove-houſe, go wi 
the inheritance to the heir. So, filk in a pond, or 
piſcary. Co. Lit. 8. a, R. Owen 20. 1 Rel. 910. 


J. 45, 50. So, apples, and other fruits growing at the 


death of the anceſtor OF. EX 84. 80, roots, Ec. 
within the ſoil. 46 89. $o a coat-armour, pennons, 
tombſtone, and monuments in a church, in honour of 


the ancetior, Co, Lit. 18. 4. So, charters, deeds, and 
other 


- 


H E N 


other evidences of lands, with the cheſts in which they | 
are preſerved. Vids Com. Dig. tit. Charters.” Co. L. 19. 6. 
An antient horn where the tenure of the land is by corn- 5 


age. | Vir. 273. 


What goods go to the wife as paraphernalia, wide tie. | 


Paraphernalia. "Alſo ſee Black. Com. 2 V. 427. 


time, beginning from the flight of Mabomet from Rome, 


16 July, Anno 622. : 
Helſing, A braſs coin among the Saxon, equivalent to 


ths 


our halfpenny. CONSE ED 
Helm, Thatch or ſtraw. Coxvel/. Sometimes called 


aulm. | | 
" ns is alſo a Saxon word, ſignifying a covering for 
the head in war. Alſo, that part of a coat of arms, which 
bears the creß.— The feerage, or rudder in a ſhip, or 
other veſſel. 4 | | 

Helowe⸗wall, The Sell. wall or end wall, that covers 
and defends the reſt of the building. From Saxon Belan, 
to cover or heal; whence a thatcher, ſlater or titer, who 


* 


covers the roof of a houſe, is in the weſtern parts called 


a hellier.—1n/olutis eidem Dominæ pro quodam helowe- 
wall anius domus apud Carthyngton annuatim 11 den. 
Paroch. Antiq. p. 573- See Kenner's Gloſſary. , 

Hemp and Flax, None may water hemp or flax in 
any river, running water, ſtream, brook, or common 
pond, where beaſts are uſed to be watered, but only in 
their ſeveral ponds, &c. for that purpoſe, on pain of 20 5. 
Stat. 33 H. 8. c. 17. Perſons coming from abroad, uſing 
the trade of hemp or flax dreſſing, and of making thread, 
weaving cloth made of hemp or flax, or making tapeſtry 
hangings, twine or nets for fiſhery, cordage, Oc. after 
three years, ſhall have the privileges of natural born ſub- 


jects. Stat. 15 Car. 2. c. 15. | 


Duties on hempſeed, and yarn of flax or hemp impor- 
ted, 2 W. & M. off. 2. c. 24. ſet. 31, 32. 4W.S, 


M. c. c. ee, 2. The tithe of hemp and flax aſcertained, 
3ÞW. & M. c.3. 11 C12 V. 3. c. 16. Flax or hemp 


may be imported from Jreland duty free, 7 & 8 M. 3. 
c. 30. 1 Aun. ft. 2. c. 8. Penalty on work man imbezil- 


ing it. 1 Ann. fl. 2. c. 18. Bounty on the importation 


of hemp from the plantations, 3 & 4 Ann. c. 10. Hemp, 
water rotted, Sc. from the plantations, free from duties, 
8 Geo. 1. c. 12. Undreſſed flax may be imported duty 
free, 4 Geo. 2. c. 27. Medium of the duties on rough 
flax, c. for 7 years, to be an annual charge on the ag- 
gregate fund, 4 Geo. 2. c. 27 ſe. 6. No drawback on 
the re- exportation of unwrought hemp to the plantations, 
4 Geo. 2. c. 27. ed. 7. Againſt frauds in manufactures 
of hemp, flax, &c. 22 Geo. 2. c. 27, Bounty on the 
importation of hemp and rough flax from America, 4 Geo. 
4. „ 


Henchman, (221 equo inititur bellicoſo, from the Ger- 


man Heng ſt, a war-horſe) With us it ſignifies one who 
runs on foot, attending upon a perſon of honour or wor- 
ſhip. - Stat. 3 Ed. 4. cap. 5. 24 Hen. 8. cap. 14. 
It is written henxman, An. 6 Hen. 8. cap. 1. 
Henedpennp, A cuſtomary payment of money inſtead 
of hens at Chrifmas; from the Saxons ben, gallina and 
penning, denarius. Sint quieti de chevagio & henedpeny, 
& buckftall & triftris, c. Monaſt. 2 tom. 827. Ina 
charter of Edw. 3. confirming many privileges to the 
priory of Pulton, 25 Ed. 3. Quieti fint de en- 
geldis, hornegeldis, & penygeldis, & thenedirypeny, hundredi/- 
peny, & de meſtennyns, & de chevagio, & henedpeny, & 
buceflall, & triſtris. Mon, Ang. tom. 2. pag. 327. a. 
Du Freſne thinks it may be henpeny, gallinagium, or a 
compoſition for eggs. But poſſibly it is miſprinted he- 
nedpeny for he ved. peny, or head-peny. Cowell, edit. 1727. 
Heneward, A duty to the King in Canbridgeſbire. 
Domeſday. | 
Henghen, (Saxon hongen) A priſon, gaol or houſe of 
correction. Si quis amicis deflitutus, vel alienigena, ad 
tantum laborem weniat, ut amicum non habeat, in prima ac- 
cuſatione ponatur in hengen, & ibi ſuſtineat donec ad Dei 
Judicium vadat. LL. Hen. 1. cap. 65. 
Hengwite, Significat quietantiam miſericordie de latrone 
Juſpenſo ab/que confideratione, Fleta, lib. 1. cap. 47. See 


ankwit, | 


Hegira, The Mahometan ra, or computation of 
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Heozdfeſte,, The ſame with buy7farc; i. e. the maſ- 
ter of a family: From the Saxon bearphfrft, i. e. fixed 
to the houſe or hearth : Non „ic a/igua liberor um refitu- 
dine dignus, fit heordfeſte, fit folgarius, fit in hundredo & 
in plegio conflitutus. Leges Canati, cap. 40. See Hur- 
der eferf/t . . 22 1 / | 

Heozdpenny, Olin Romerſcot & pofea Peterpence : 
from the Saxon hearth, focus, and pening, denarius. See 
Peter-fence and Romeſcot.——Omnis heorpeni reddat ad 


fiſtum S. Petri, & qui non perſolveret ad terminum illum de- 


ferat eum Rome, Leges Edgari Regis, cap. 5. apud 
Bromptonum, 5 
 Heptarchy, Saxon. The kingdom of England was 
formerly, under the Saxons, divided into an beptarchy, 
conſiſting of /even independent kingdoms, peopled and 
governed by different clans and colonies. See Black. 
Com. 4 Y. 403. | a BM * 
Herald, Yeralt, or Herold, (Ital. hera/do, Fr. herault, 
quaſi herus altus) Signiſies an officer at arms. Yerge/lan 
thinks it may be derived from two Dutch words, wit. 
Here, exercitus et Healt, pugil nagnanimus; as if he ſhould 
be called the Champion of the Army: and the Roman, called 


Heralds, feciales. Polydore, lib. 19. deſcribes them thus: 


Habent inſuper apparitores miniftiros, guos Heraldos dicunt, 
quorum prefefius Armorum Rex wocitatur ; hii belli et 


pacis Nuncii ; Ducibus, Comitibuſque a Rege factis inſignia 


aptant, ac eorum funera curant, The function of theſe 
officers, as now exerciſed with us, is to denounce war, 
proclaim peace, and to be employed by the King in mar- 
tial meſſages: they are examiners and judges of gentle- 
mens coat of ar ms, and conſervers of geneabgies ; and they 
marſhal the ſolemnities at the coronations, and fune- 
rals of princes, and other great men. h 


The three chief heralds, are called Kings at Arms; of 
which Garter is the principal, inſtituted by King Henry 5. 
whoſe office is to attend the Knights of the Garter at their 
ſolemnities, and to marſhal the funerals of the nobility : 
and King Edw. 4. granted the office of Kirg of Heralds 
to one Garter, cum feudis et proficuis ab antiquo, etc. The 
next is Clarencieux or Clarentius, ordained by Edward 4. 
who attaining the dukedom of Clarence by the death of 
George his brother, (whom he beheaded for aſpiring to the 
crown, ) made the herald who belonged to that dukedom, 
a King at arms, and called him Clarencieux; his proper 
office is to marſhal and diſpoſe the funerals of all the lefler 
nobility, knights and eſquires, thro' the realm, on the 
South ſide of the Trent. The third is Norroy, quaii North 
Roy, whoſe office and buſineſs is the ſame on the North 
fide of Trext, as Clarentius on the ſouth, which is inti- 
mated by his name, fignifying the Northern King, or 
King at Arms of the North parts. Theſe three officers are 
diſtinguiſhed as follows, wiz. Garter Rex Armorum Angli- 
corum indefinite; Clarencuieux, Rex Armorum partium 
Auflralium : Norroy, Rex Armorum partium Borealium. 

Beſides the Kings at Arms, there are (ix inferior heralds, 
according to their original, as they were created to attend 
Dukes and great Lords, in martial expeditions, i. e. 
York, Lancaſter, Cheſter, Windſor, Richmond and Somerſet; 
the four former inſtituted by King Edward 3. and the 
two latter by Edzvard 4. and Henry 8. To theſe, upon 
the coming of King George to the crown, on account of 
his Hanoverian dominions, a new Herald was made, called 
Hanover Herald; and another ſtiled Gloucefler, King at 
Arms. Anno 11 Geo. 1. And laſlly, to the ſuperior and 
inferior Heralds, are added four others, called Mar/oats 
or Purſuivants at Arms, who commonly ſucceed in the 
places of ſuch Heralds as die, or are preferred ; and they 
are blue-mantle, rouge-croſs, rouge-dragon, and pericullis ; 
all equipped with proper enfigns, badges and dillinc- 
tions. 

The ancient Heralds have been made a corporation or 
college under the Earl Marſhal of England, with certain 
privileges by the Kings of this realm: Concgſſerunt, ere. 
Heraldi Armorum, et omnes alii Heraldi, projecutores five 
Purſuivandi armorum, qui pro tempore fuerint, imperjetuum, 
fint unum corpus corporatum, in re, fadbo, et moming; 
babeantque ſucceionem perpetuam, nec non queddam Agillu n 


| Commune, Se. Dat. Sc. Spelm. Gloſſ. Heralc's Court of 
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Hereur. See Honor-Courts, Vide Black. Com. 3 V. 104, | 
eee. 1 3. 68331 
2 For the ceremony of making the King of Arms, ſee | 
DethitP's eaſe, © Ley's Reparee 243839. 


-Hervage; (Herbagirm) Is the green paſture and fruit 
of the earih, provided by nature for the bite or food of 
cate: it is alſo v8 for à liberty that a perſon hath to 


feed his caitle in the ground of another perſon; or in the 
foreſt, Sc. Cromp. Juriſd. 197. . 

He that hath herbage of a foreſt by patent may have 
treſpaſs for the graſs, but not for trees or the fruit of 
them; and he may take beafts damage-feaſant, and have 
guare clauſum fregit, and by ſuch grant may incloſe the 


foreſt. D. 285. 6. pl. 40. Grantee of herbage may in- 


cloſe, and may have action of treſpaſs guare clauſum fregit. 


As.. Tria. 21 Jac. B. R. 2 Roll. R. 356 cites D. 285 


But tho? ke that hath herbage may incloſe, yet he that 

bath reaſonable herbage cannot. Ibid. | | 
Grantee of herbage of a park cannot difpark it. 

Arp. Godb. 410. A leaſe was made of a manor with all 
2. 419 1 

gardens, orchards, yards, Cc. and with all the profits of 


a wood, excepting to leſſor forty acres, to take at his 


pleaſure; fer Dyer, The wood 1s not comprized within 


the leaſe, but the leffee ſhall only have the profits, as 


pannage, herbage, ce. 21 Elix. in C. B. 4 Leon. 8. 


 Hezbagium anterius, The firſt crop of graſs or hay, 
in oppoſition to after- math and ſecond cutting. Dicunt 


quod eft communis via, et ſua communis paſtura, guum 


fanum et anterius herbagium amoveartur. Parochial, 


Antiq. pag. 459. 

Herberp, or Herburp, An inn. Cecwell. 
Herbenger, or Yarbinger, (from the French Berberger, 
that is, E /p7tio accipere, ) Signifieth an officer in the King's 
houſe, who goes before and allots the noblemen, and 
thoſe of the houſhold their lodgings, Kitebin, fol. 176. 
uſed it for an inn keeper. | * 

Herbergagium, Lodgings to receive gueſts in the way 
of hoſpitality. Cœavell. 

Herbergatus, Spent in an inn, Cowell, 
Herbigare, To harbour, to entertain, from heribergum, 


Beriberga, Saxon heave berg, a houſe of entertainment. 
——Ballivi præceperunt civibus ſuſficientiam domorum ad 
herbigandum rf ad hoſpitandum populum—in anno Jubilæo 
apud Canturiam 1420. Somner's Antiq. p. 248. Hence 
our Berbinz er or barbinger, who provides harbour or houſe- 
room, etc. | | 

Derce, An harrow, Lat. hercia. Fleta, lib. 2. cap. 77. 
Caruca; et hercias reparære, and in Domęſday, per Gale, 


fel. 760. Hater Rex, Sc. unum jugum de ora & unum 


Jagum de herce, 


Hertia, the ſame with herce; it fignifies alſo a can- 
Gleltick ſet up in churches, made in the form of an har- 


row, in which many candles were placed. Die ſepulturæ 


& die men/is, & jro corpore fo, i. e. Cenotaphium, cum 
hercia, i. e. Candelabro in herciæ modum confecto, which 
was filled with candles, and placed ad caput cenotapbii. 
Derciare, (from the French Bercer, to harrow) Ara- 
Bant et herciabant ad curiam Domini, i. e. they did 
plough and harrow at the manor of the Lord. 4 Inf, 
ol. 270. | | 
Herde wich, or Derdetwic, ( Herdewycha,) A prange 
or place for cattle and huſbandry. Et unum herdewy- 
cham aid Hethcotum in Peco, Cc. Mon. Angl. 3 


art. 


Herdwerch, Heezdwerch, Herdſman's work, or cu- 
fomary I-borars done by the ſhepherds, herdſmen, and 
oiher inferior tenants at the will of their lord. Cowell, 
edit. 1727. Regiſt. Eccleſ. Chriſti Cant. MS. 

Derebannum, (Sax. Here, exercitus, & Ban earZum, 
mula) A mulct, for not going armed into the field, 
when called fourth, Spe/m, Under the feudal policy, 
every free man, was under an obligation to ſe:ve the 
late. If, upon being ſummoned into the field, any free- 
mau refuſed to obey, a full herebannum, i. e. A fine of 
ſixty crowns, was to be exacted from him, according to 
the law of the Franks. This fine was levied with fuch 
rigor, that if any perſon was inſolvent, he was reduced 
to ſervitade, and continued in that ſtate until ſuch time 
as his labour ſhould amount to the value of the here- 
bannum. The Emperor Lotharius rendered the penalty 


2 


HER 


more ſevere, by confiſcating. the goods of the perſon 
fuſing, and baniſhing him. Robert/on's His Emi 44 
V. 1. n (97 v3 nay # — is 
Herebote, (From the Sax. Here, and Bode a meſſe 0 
ger) The King's edict commanding his ſubjecis into he 
field from the Saxon bare, exercitus, and bed: cr 
ae eee nt e eee M SE 
Heredttaments, ( Hereditements) Signify all lach in 
moveable things, whether corporeal or incorporea} which 
a man may have to him and his heirs by way of inberi 
ance; and which, if they are not otherwiſe deviſed = 
ſcend to him that is next heir, and fall not to the expotto, 
as Chattels do. 32 Hen. 8. cap. 2. It is a word of very 
great extent, comprehending whatever msy be ae 
or come to the heir; be it real, perſonal. or mixed, and 
tho” it is not holden, or lieth not in tenure. Co. Lit, 6. 
16. And by the grant of Hereditaments in conveyances, 


| manors, houſes, and lands of all ſorts, | rent, ſervices 
GAY , 


advowſons, We. paſs. bid.  Hareditementum- oft umn, 
quod jure hereditario ad bæredem tranſeat. Coke, | 
Hzreditamenta corporee (according to judge Doderid, e) 
are revenues local, and of annual value. iP. of Wai. 
fol. o. en 3 Sha e e x 
A condition is without queſtion an hereditament. 3 
Rep. 2. 0 Tria. 25 Flix. in the Marquiſs of Mincbeſter's 
caſe, Writ of error is an hereditament, but by the 
yes Me law cannot be forfeited or eſcheat. 3 Rep. 2, 
Uſes were hereditaments; for this ſhall be tfeſio 
fratris; but condition or ule were not forſeitable at Com. 
mon law. 3 Rep. 2.6. in the Marquiſs of Wincheer's 
caſe. See farther 2 Plack. Com. 17. „ 
Dereditary right, According to Blackflone, the grand 
fundamental maxim upon which the jus corone, or right 
of ſueceſſion to the thlone of theſe kingdoms, depends; 


be takes to be this, That the crown is, by Common 
law, and conititutiona] cuſtam, hereditary ; and this 


in a manner peculiar tc itfelf : but that the right of 
** inheritance may from time to time be changed or 
© limited by act of parliament; under which limitations 
« the crown ſtill continues hereditary.” See the Con- 
mentaries. 1 J. 191, Sc. 

Hereditary revenue, The King how ſeiſed of the he- 
reditary exciſe and poſi office. 12 Car. 2. 24, 1 
Fac. 2. c. 12. How refrained from aliening the revenue 
of the poſt office, ꝙ Ann. c. 10. fed. 43. | 

Derefare, (Saxor) Prc/i70 militaris et expeditio. See 
Subſidy, A military expedition, a going to warfare, 

Herefozd, For inclonng of commons in Herefordſbire, 
4 Jac. 1. c. 11. | 

Yezegeld, (Saxon) Pecunia ſeu tributum aliendo exercitui 
collatum, A tribute or tax levied for the maintenance of 
an army. See Subſiay. 

Herellus, A ſort of little fiſh, perhaps minows, or ra- 
ther gndgeons, Convell, edit. 1727. 

Heremitozium, A ſolitary place of retirement for ber- 
mits—— Radulphus heremita locum heremitorum de M. 
edificavit, Mon. Angl. Tom. 3. p. 18. 

Herenach, An archdeacon. Covell, edit. 1727. 

Heremones, or Hereteams, One who follows an 
army of rebels. Lamb, Leges Ine, cap. 15, Jn exercitu 
ang Sc. from here, exercitus, and team, ſe- 
quela. | 
Hereſſita, or Hereſſa, or Hereſſiz, Denotes a hired 
ſoldier, that departs without licence, derived from the 
Saxon here, exercitus, and /liten, to depart, according to 
Co. 4 Infl. f. 128. 

Dereſp, (Hzrefis,) Among Proteſtants, is ſaid to be 
a falſe opinion repugnant to ſome point of doctrine clearly 
revealed in ſcripture, and either abſolutely eſſential tothe 
Chriſtian faith, or at leaſt of moſt high importance. | 
Hawk. P. C. 3. | | 

Anciently, under the general name of hereſy, there have 
been comprehended three forts of crimes 5-1» Apoſtacy, 
when a Chriſtian apoſtatizes to Paganiſm. 2. Witchcraft, 
3. Formal hereſy, which ſeems to be an apoſtacy from the 
eſtabliſhed religion; for which, and the ſeveral ways © 
determining, puniſhing, and the difference between the 


Civil and Imperial laws, Popiſh canons, and the laws 0 
Ergland 


* 
* * * 6 4 
x 


England concerning hereſy, ſee a large account in 1 Hal. 


Hift, P. C. 383 10 410. 


It ſeems difficult preciſely to determine what.error ſhall | 
amount to hereſy, and what not; but the ſtatute 1 Elix. 


cap. I. which erected the high commiſſion, court, having 
reſtrained it to ſuch as are either determined by ſcripture, 


or by one of the four firſt general councils, or by ſome 


other council, by expreſs words of ſcripture, or by parlia- 
ment, with the aſſent of the convocation z theſe rules are at 


preſent generally thought the beſt directions concerning 


this matter. 1 Hawk, P. C. 3, 4- 


By the Coin mon law with us, the convocation. of the 


clergy or provincial ſynod, might and frequently did pro- 
ceed to the ſentencing of hereticks, and, when convitied, 


left them to the ſecular power, whereupon the writ of 


heretico comburendo might iflue. Bro. tit. Hereſy. 2 Rol. 
Abr. 226. | 5 ' 


It is alſo agreed, that every biſhop may convict perſons 


of hereſy within his own dioceſe, and proceed by church 
cenſutes againlt thoſe who ſhall be convicted; but it is 


ſaid, that no ſpiritual judge, who is not a biſhop, hath 


this power; and it hath been queſlioned, whether a 


conviction before the ordinary were a ſufficient foanda- 


tion whereon to ground the writ 4e bæretico comburendo, 
as it is agreed that a conviction before the convocation 
was. F. N. B. 269. 12 Co. 56,57. 3 Infl. 40. Git. 
Codex 401. 1 Hawk, P. C. 4. State Trials, Vol. 2. 275. 

It ſeems agreed, that regularly the temporal courts 
have no conulance of here/y, either to determine what it 
is, or to puniſh the heretick as ſuch, but only as a 
diſturber of the public peace; that therefore, if a 


man be proceeded againſt as an heretick in the ſpiritual - 


court, pro ſalute anime, and think himſelf aggrieved, his 
proper remedy is to bring his appeal to a higher eccleſi- 


aſtical court, and not to move for a prohibition, from a. 


temporal one. 27 H. 8. 14. 6. 5 Co. 58. Hob. 236. 
Vet a temporal judge may incidentally cake knowledge 
whether a tenet be heretical or not; as where one was 
committed by force of 2 H. 4. cap. 5, for ſaying, that 
he was not bound by the law of God to pay tithes to the 
curate; another for ſaying, that tho' he was excommu- 
nicated before men, yet he was not ſo before God; the 
temporal courts on an habeas corpus in the firſt caſe, and 
an action of falſe impriſonment in the other, adjudged 
neither of the points to be here/y within that ſtatute, for 
the King's courts will examine all things which are or- 
dained by ſtatute, 3 Inff, 42. 1 Kol. Rep. 110. 2 
Bulſt. 300. 16 85 | 
Alſo in guare impedit, if the biſhop plead that he refuſed 
the clerk tor hereſy, it ſeems that he muſt ſet forth the 
particular point, that it may appear to be heretical to the 
court wherein the action is brought. 5 Co. 58. 1 Aud. 
191. 3 Leon. 199. 3 Lev. 314. | | | 
By the Common law, one convicted of hereſy, and re- 


fuſing to abjure it, or falling into it again after he abjured 
it, might be burnt by force of the writ de heretic com- 


burendo, which iſſued out of Chancery upon a certifi- 
cate of ſuch conviction; but he forfeited neither lands 


nor goods, becauſe the proceedings againſt him were | 


only pro ſalute animæ. F. N. B. 269. 3 Inf. 43. 
Doctor and Student, lib. 2, cap. 29. 1 Hawk, P. C. 
But at this day the ſaid writ de bæretico comburendo is 


aboliſhed by 29 Car. 2. cap. 9. and all old ftatutes, that 


gave a power to arreſt or impriſon perſons for hereſy, or 
introduced any forfeiture on that account, are repealed ; 
yet, by the Common law, an obſtinate heretick being 
excommunicate is {till liable to be impriſoned by force of 
the writ de excommunicato capiendo, till he make ſatisfaction 
to the church. 12 Co. 44. 1 Hawk. P. C. 5. | 

By the 9 & 10 W. 3. cap. 32. If any perſon, having 
been educated in or made profeſſion of the Chriſtian reli- 
gion within this realm, ſhall be convicted of denying any 
of the Perſons in the Holy Trinity, &c. or of denying 
the truth of the Chriſtian religion, &c, he ſhall for the 
firſt offence be adjudged incapable of any office ; for the 
ſecond diſabled to ſue any action, or to be a guardian, 
executor or adminiſtrator, or to take by any legacy or 
deed of pift, or to bear any office civil or military, or 
benefice eccleſiaſtical, for ever, and ſnall alſo ſuffer im- 


_ 
a , iy 
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priſonment for three years, without baihor mainpriſe, 
Vide on this ſuliag, 14 Vin. Abr. and 3 New Abr. tic. 
Hereſy. See tit. Heretico cumburenao, and Black, Com. 4. 
Deretable Jurildiſtions, in Scotland. The feodal 
grievance of theſe juriſdidions is removed by Stat. 20 Geo. 
2. c. 43. Vide Dalrymple. of Feadr, 292. and lee the 
Stat. 20 Geo. 2. c. 50. and Black. Com. 2 V. 77. 
Heretick, ( Hereticus) Is one that adheres to and is con- 
victed of hereſy, or that maintains any opinions or prin- 
ciples contrary to the Chriſtian religion: And a perion is 
not an Heretic by doing a thing condemned or forbidden 
by the goſpel; but by an obſtinate adherence to an opi- 
nion, oppoſite to ſome article of the Chriſtian faith, See 
Heretico comburendo. b i £9 305451 of Thx! 
PHeretico comburendo, See Hæretico conburendo. 
Yeretocye, (From the Sax Here, exercitus, and tegen, 
ducere) The general of an army; a leader or commander 
of military forces. LL. Ed. Conf. e. 35. Ducange ſays, 
the heretochii were the barons of the realm Iinterſunt 


epiſcopi, comiles, vicecomites, heretochii, c. Leg. H. 1 


Du Faeſne Ste Black; Com. 1 J. 397, 408. 4 J. 406. 
Heretochias, A leader or commander of military forces, 
See at large the name and office in the laws of Edward ibe 
Confefſor, cap. 35, De Heretochiis. 2:53 £ 
Mezetum, A court or yard for drawing up the guards or 
military retioue, which uſually attended our prelates and 
nobility. T homas Langley Epiſcopus Dunelmenfis apud 
manerium de Houldon' conſtruxit totas portas occidentales 
opere camentario, per quas tranſicrint ad heretum vel po- 
marium. Hitt. Dunelm. apud Whartoni Angl. Sax. pars 
1. pag. 776. | | 
Yergripa, Pulling by the hair; from the Sax. ber, 
capillus, and grypan, capere : Si quis aliguem fer capillos 
arripiat, tantum emendat quantum de uno colpo faceres, id 
eſt, quingue aenarios de heregripa, Leg. H. 1. cap. 94. 
Derigalds, A ſort of garment ſo called. Covell, . | 
Heriot, ( Heriotum) Is in the Sax. heregeat bellicus ap- 
paratut, derived from here, exercitus, an army, and 
geat, fuſus, efſuſus, quaſi fuerit quid in exercitum erogatum- | 
and ſigniſied originally a tribute given to the lord of 
a manor for his better preparation for war. By the 
laws of Canutus, at. the death of the great men of 
this realm, ſo many horſes and arms, were to be 
paid as they were in their reſpective liſe-times obliged 
to keep for the King's ſervice. - Spelm. Sir Eau. Cole 
makes Heriot, or heregat, (from herus lord) the lord's 
beaſt: And it is now taken with us for the beſt bealt, 
whether it be horſe, ox, or cow, that the tenant dies poſ- 
ſeſſed of, due and payable to the lord of the manor; and 
in ſome manors, the beſt goods, piece of plate, Ce. Kitch. 
133. According to Blackflene, heriots are agreed to be 
a Daniſo cuſtom. Com. 2 V. 97. and ſee ib. 422. See 
oft. x . 
. muſt obſerve, that there is 


Heriot Service, 
and 
Heriot Cuſtom. 


Heriet:ſervice is payable on the death of tenant in fre- 


ſimple; and heriot-cuſtom upon the death of tenant. for 
life: when. a tenant holds by ſervice to pay a. herior 
at the time of his death, which ſervice is expreſſed, and 
eſpecially reſerved in the deed of feoffment, this is be- 
riot: ſeruice; and where beriots have been cuſtomarily 
paid time out of mind, after the death of tenant for life, 
this, is Heriot cuſtom, . Co. Lit. 18 5. | CHE, a 
Heriots for cuſtom are commonly paid for cegyheld 
eſtates: if an heriot is reſerved upon a; leaſe, it is he- 
riot-ſervice, and incident to the reverſion. Latw. 1366, 
1367 For a heriot goes with the reverſion, as well 
as rent; and the grantee of the reverſion ſhall have it. 

2 Saund. 166. I 
Although an heriot reſerved upon a leaſe is called 
an herjot-ſervice; yet it is not like the caſe where a 
man holds land by the /erwice of paying an beriot, &c. 
becauſe where a heriot is reſerved on leaſe, the proper re- 
medy is either à di/tre/5,. or action of covenant grounded 
on the contract, for the /efſor cannot ſeize, as the lord 
5 of 
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df a manor may do, the beaſt of his tenant who holds 


of him by heriot · ſervice. Miw. 82, 84. See Peſt. 
There may be a covenant in leaſes for lives, c. to 

render the beſt beaſt, or ſo much money for an be- 

riot, at the election of the leſſor; in which caſe the leſſor 


muit give notice which he will accept, before action 


2 be brought for it, or a diſtreſs taken, We. 2 Lill. 

Abr. 19. . | 
For Heriat. ſer vice, the lord may di/train any beaſt be- 

longing to the tenant oz be land: Alſo it has been held, 


that the lord may diſtrain any man's beaſts which are 


upon the land, and retaia them until an heriot is ſatisfied. 
Co. Lit. 185. Lite. Rep. 33. Cre. Car. 260. And if 
the tenant deviſe:h away all his goods, Sc. yet the lord 


hall have his heriot on the death of the tenant, Stat. 13 


Eliz. cab. 84. 

For bertot cuſtom, the lord is to V ixe, not diſtrain; 
and he may ſcize the beſt beaſt, &c. though out of the 
manor, or in the King's highway, becauſe he claims it 
as his proper goods, by the death of the tenant, which he 
may Fixe in any place where he finds it. Kitch. 267. 
2 Inft. 132. 2 Nel, Abr. 931. See Black. Cem. 
3 V. 15. Plowd. g6. Keilw. 84. 1 Salk. 356. Bro. 
tit. Heriat, 2, 3. MKeilw. 82. And wide poſt, the end 


of chis title. 


Where a woman marries and dies, the lord ſhall have 
no heriot-cuſtom, becauie a feme covert can have no 
goods to pay as a heriot. 2 Leon. 239. And when a 
heriot is to be paid by a certain life of his own goods, 
an aſſignee is not liable to pay the berior ; his goods not 
being the goods of ſuch life. Cro. Car. 313. 2 Nel. 
932. If the lord purchaſe part of the tenancy, heriot- 
ſervice is extinguiſhed ; but it is not fo of heriot-cuſtom. 
8 Rep. 105. 

There is this difference beiween beriot and religf; beriot 
has bern generally a per/onal, and relief always a predial 
fervice. 

It appears not only from Spelmas's conjectures, but 
likewiſe from the laws themſelves of King Canutus, that 


the Dane were the firſt inventors of heriots, and that it 


was a political inſtitution of theirs, whereby the Dani 
tenants were to hold by military fervice, and their arms 
and horſes at their deaths to revert to the public; and 


by that means putting the whole ſtrength and defence of | 


the kingdom into their hands, committing only the affairs 
of agriculture, and the improvement of the nation to the 
Engliſh, though they thereby enjoyed greater freedom ard 
immunities in their tenures than the Das tenants, 
Spelm. 287. | 

As to the ſeveral kinds of heriots, ſome are due by 
cuſtom, ſome by tenure, and ſome by reſervation on deeds 
executed within time of memory; thoſe due by cu/lom, 
are the moſt frequent, and aroſe by the contract or agree- 
ment of the lord and tenant, in conſideration of ſome 
benefit or advantage accruing to the tenant, and for 
which an heriot, as the beſt beaſt, beſt piece of houſ- 
hold furniture, &c. became due, and belonged to the lord 
either on the death or alien ation of the tenant, and 
which the lord may ſeize either within the manor or with- 
out at his election. Dyer 199. 6. Bro. title Heriot 2, 3. 

It hath been ſolemnly adjudged, that for an Beriot:- ſer vice, 
or for a heriot reſerved by way of tenure, the lord may 
either ſeize or diſtrain; ſor when the tenant agrees that 
the lord ſhall on his death have the beſt beaſt, c. the 
lord bath his election which beaſt he will take, and by 
ſeizing thereof reduces that to his poſſeſſion, wherein he 
had a property at the death of the tenant, without the 
concurring act of any other perſon; and it is not like the 
caſe where the leflor reſerves 20s. or à robe, for 
there the lefſee has his election which he will pay, 
and being to do the firſt act the lord cannot ſeize, but 
muſt diftraitd. Plow. 96. adjudged. Co. Eliz. 589. 

So it hath been ruled, that for a heriot cuſtom or /erwice 
the lord may ei as well in the manor as out; but 
if he di/train, it muſt be in the manor. 1 Sek. 356 
per cur. 1 Show. 81. S. P. 3 Mid. 231. S. P. ar- 


Bat it is ſaid, that this liberty muſt be underſtood 
to be annexed to ancient tenures, on which the lords had 
many privileges, and not to be extended to thoſe which 
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are created within time of memory, upon particulgt , 
ſervations, Vide 1 Show: 81. teria wn 
14 Yin. Ar. and 3 New Abr. tit. Heriot. N 
Meriſchild, Military ſervice, or knight's fee: from the © 
Sax. here, an army. and ſcyid, ſcutum. Cowell, dit. 1527. 

Heriſhit, Laying down of arms: from the Sax. * jo 
exercitus, and /litan, ſciſſura. I. 8 4 

Heriſcindium, A diviſion of houſhold goods; von 75. 
ties fleri placet hereſcindia meeum, i. e. I am not pleaſed 
ſo often to divide my goods. J. EE 

Heriſtali, A caſtle; from the Sax. Bere, an army, and 
tall, ſtatio. Id. — 5 

Hermaphzodite, / Hermaphroditus) A perſon that is both 
man and woman. Lit. Did. And as bermaphroditeg 
partake of both ſexes; they may give or grant lands, or 
idherit-as heirs to any, and ſhall take according tha 
prevailing ſex. Co. Lit. 2, 7. | 
Hermet, Among the Saxons was a great lord; from the 
Sax. hera, i. e. major, and mere, dominus. | 
_ Herminas, (mut ponticus, A mouſe, of whoſe ſkins 
we have ermine. | 

Mermitage, ( Hermitagium,) The habitation of a her- 
mit, a ſolitary place. Vulgariter autem locus iſie a laicis 
heremitagium muncupatur, propter ſolitudinem; non quod 
heremita aliquis aligquo tempore ibidem ſolebat converſari. 
Mon. Angl. 2 par. fol. 339. b. | 

Hermitozfum, The chapel or place of prayer, belong- 
ing to an bermitage. Covell. . 

Herneſeus, Herons, Cowell. 

Merneſſum, Anciently uſed for the tackle or furniture 
of a ſhip. Cepit etiam in prædid navi herneſia ad navem 
illam ſpectantia. Pl. Parl. z2 Ed. 1. | 

It is alſo called hernafium, from the Teuton. harnas, 
Engliſh harne/5, and ſignified any fort of furniture of a 
houſe, implements of trade, or rigging of a ſhip. Ceevell, 

Heroudes, The fame with heralds ; Er afi/iebant eit 
guatuor duces, Fr, bene ad Eſtimationem heroudes, 6c, 
Knighton, p, 2571. | 

Derrings, It is unlawful to buy or ſell Herring: at fea, 
before the fiſhermen come into the haven, and the cable of 
the ſhip be drawn to the land. 31 d. 3. Stat. 2. 
No herrings' ſhall be fold in any veſſel, but where the 
barrel contains 32 gallons, and half barrel and firkin ac- 
cordingly; and they muſt be well packed, of one time's 
packing and ſalting, and be as good in the midddle as 
at the ends, on pain of forfeiting 3s. 44. a barrel, Ge. 
by ſtat. 22 Ed. 4. cap. 2. The veſſels for herrings ate 
to be marked with the quantity, and place where packed; 
and packers are to be appointed and ſworn in all fi hing 
ports, c. under the penalty of 100 J. Stat. 15 Car. 2. 
cap. 16. | 

Allowance on the exportation of herrings, c. 5 & 6 
V. & A. . 7. Je. 10. 9&F 10 . z. © 44. /ed 15, 
16, 17. 5 Geo. 1. c. 18. Of white herrings from Scut- 
land. 5 Ann. c. 8. art. 8. Oath of exporter that her- 
rings were cured with ſalt that paid duty, etc. 5 Aux. 
c. 29. /eF. 6 altered by 6 Aun. c. 12. ed. 3. Duty on 
red herriogs for home conſumption. 8 Gee. 1. c. 4, On 
white herrings 8 Geo. 1. c. 16, Duties reduced, and 
taken of where only kome-made falt is uſed, 3 Geo 2. 
e 20 feet. 14 and 15. 26 Geo 2. c. 3; Duties on red 
and white berrings revived, 5 Gee. 2. c. 6. fe. 3. Eſta- 
bliſhment of the Brizifh white herring fiſhery, 23 Geo. 2. 
c. 24. 26 Geo, 2. c. 9. 28 Geo, 2, c. 14. Officers of 
the cuſtoms to view the veſſels at their return, 23 Geo. 2. 
c. 24. ſeF. 15. Duties to Gremuich hoſpital to be paid 
before bounty is received, 28 Geo. 2. c. 14. ect. io. 30 
Geo. 2. c. 30. ſed. 10. Staves of herring-barrels in Scot- 
land to be half an inch thick, 29 Geo. 2. c. 23. ed 4. 
Not to extend to the white herring fiſhery, 3 Geo. 2. 6. 
30. /e2. 6. One ſhilling per barrel payable in Scotland 
on herrings far home conſumption, 29 Geo. 2. 4. 23. 
' /e4. 6. Further bounty on veſſels employed in the white 

herring fiſhery, 30 Geo. 2. c. 30. Such nets may be 
uſed in the herring fiſhery as are beſt adapted to it, 30 
Geo. 2. c. 20, fed. 2. Penalty on obſtructing thoſe em- 
ployed in che herring fiſhery, in the free uſe of ports, 
ſhores, &c. 30 Geo. 2. c. 30. /ef. 7, . 

Herring Silver. Seems to be a compoſition in money, 


for the cuſtom of paying ſugh a number of erringt, for the 
proviſion | 


\ 
H I Dl 


proviſion" of a religious houſe; We, Placit, Term, Sta. 


Trin, 18 Ed. 1. 


Hella, An eaſememt——U/zue ad quandam beſiam ante | 


meſſuag ium, on 24 5 2 AGIRG 0 

Heſta or Heftha, (a corruption of the Latin b-4a)' A 
little loaf of bread, Domęſaay. Covell, edit. 1727. See 
ehren. King Arhelfane in his return from the North, 
after a victory, went to Beverley, where he gave to God, 


Sc. Puaſdam avenas, vulgariter diftas heitcorne,' per- 


cipiendas de dominiis && ecclefiis in illis partibus, quas, Ye. 

Mon. Ang. Tom. 2. p. 367. + 5 
Heſtha, A capon or young cockerill.— Quando Rex 

ibi veniebat, reddebat ei unaqueque carucata 200 heſthas. 


: Dome/day. "of, #511 
 Setbojrh, (from the Sax. healf, i. e. dimidium, & 


borgh, debitor vel fidejufſor) A ſurety for debt, quia 


qui fidejubet, debitorem ſe quodammodo conſtituit. Du 
Freſne. FEY ts 

Hexam and Hexamſhire, Anciently Saguflald, was a 
county of itſelf, and likewiſe a biſhoprick, endowed with 
great privileges: but by the Stat. 14 Eliz. c. 13. is is en- 


acted, that Hexam and Hexamyhire, ſhall be within and 
accounted part of the county of Northumberland, 4 


Inſt. 22. | 
Hepbote. See Haybote. | 
Heploed, Seems to ſignify a cuſtomary load or burden 

laid upon the inferior tenants for mending or repairing 

the heys or hedges, Cowell, 
Depmetfus, A net for catching conies; a Hay- net. 
Placit. Temp. Ed. 3. Cowell. 


Hidage, (4idagium) Was an extraordinary tax, pay- 
able to the King for every hide of land. Bracton writes 


of it thus: Sunt etiam quædam communes præſtationes, qua 
fervitia non dicuntur, nec de conſuetudine veniunt, niſi cum 
neceſſitas inter uenerit, vel cum Rex venerit; ficut ſunt Hi- 
dagia, Coragia & Carvagia, ex conſenſu communi totius 
regni introducta, &c, Brad. lib. 2. cap. 6. This taxa- 
tion was levied not only in money, but proviſion of ar- 
mour, c. And when the Danes landed at Sandwich, 


in the year 994. King Ethelred taxed all his lands by 


hides, fo that every 310 hides found one ſhip furniſhed; 
and every 8 hides found one jack and one ſaddle, to arm 
for the defence of the Kingdom, &c, Sometimes the 


word hidage was uſed for the being quit of that tax; 
which was alſo called hidzgild, and interpreted from the 


Saxon, a price or ranſom paid to ſave one's ſkin or hide 
from beating. Sax. Dia, See Danegeld, and Black. Com. 
1 F. 310. Vt THO e | | 


Hides. See Leather and Shins, 1 


Hide and Gain, Did anciently ſignify arable land. Cole 


Lit. 85. 5. For of old, to gain the land was as 
much as to till it. See Gainage. 
Didelands, (Sax. Hydelander.) Terre ad bydam ſe 


lectum pertinentes. © : 


Hide of Land, (Sax. Zyde-landi, from Bun. regere,) 


Tanta fundi portio quanta unico per annum coli poterat ara- 
tro; vel que familiz uni ſuſtentande ſuſſiceret. A plough- 
land. In an old manuſcript it is faid to be 120 acres. 


Bette calls it Familiam, and ſays it is as much as will 


maintain a family, others eall it Mazſum, Manentem, 


Caſatam, Carucatam, Sullingam, fc. Crompton, in his 


Juriſdict. fo. 222, ſays, a hide of land contains one hun- 
dred acres, and eight hides make a4:night's fee. Hida 
outem Angilte vocatur terra unius aratri culture ſufficiens 
per annum, 
But Sir Edu. Coke holds, that 'a knight's fee, 'a hide or 
plough-land, a yard-land; or an oxgang of land, do not 
contain any certain number of acres. On Lit. fol. 69. The 
diltribution of England by hides of land is very ancient 
for there is mention of them in the laws of King Ina, 
cap. 14. Henricus 1. maritande- filie ſuæ gratia impera- 
tori, cepit ab unaguague hida Angliæ tres ſol. Spelman. 
And ſee Camb. Brit. fol. 158, n as 


Hidel, Signifies a place of protection or ſanctuary. 


Stat. 1 Hen. 7. c. 6. Coawvell, edit. 1727. 
 Hidgild, (in LL. Canuti R.) Exponitur pretiam re- 
demptionis aut manumiſfonis ſervi. From the Sax. hide, i. e. 
the ſkin; and geld, pretium, i. e. the price by which he 
tedeemeth his Kin, i, e. redeemed it from being whipped. 


1 


Henry Hunting. Hiſt. lib. 6. fol. 206. b. 


: q 
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oi Aber Jeſtir dirbas ojeretur; per das Tibartdtets ; , f, 
corium perdat, vel hidgildum; #. e. let him be whipped ; 


which was the puniſhment for ſervants; wel biagildum, 
i. 2. Let him pay for his ſkin ; by which payment be is 
to be excuſed from whipping. - Cecil. See Hudegeld, 
Hierlooin. See Heirloom. | 07 near / 
High treaſon; - See Trea/on; - | 
Highwap, ( Via Regia ) Is 4 pa 


Inder this head we ſhall treat, 


I. Of the various forts uf highways, &c, ö a 
: IT. Of the right to;- the claiming, and changing of 
aways. WE; . . 
III. Of repairs. | 
IV. Of the afſefjment for that purpoſe, 
Work. ate, CPE PE +. 
V. Of nuſanres, of various ſorts. | | 
VI. Of proſecuting perſons, guilty of offences, relatie 
to the highways, and of the general deftrine as to 
 indiftments, &. | 
VII. Of turnpike roads. 


I. Of the various forts of highways, &. 


VE 


"ORF TY 3 
people, for Which reaſon it is called the King's Highway. 


and of day 


It ſeems, that anciently there were but four bighways 
in England, which were free and common to all the 


King's ſubjects, and through which they might paſs with- 


out any toll, unleſs there was a particular conſideration 


for it; all others, which we have at this day, are ſup- 


poſed to have been made through the grounds of private 
perſons, on a writ of ad quod damnam, c. which being 


4 


an injury to the owner of the ſoil, it is ſaid that they may 
preſcribe for toll without any ſpecial conſideration. 3 


New Abr. 54. 1 Med. 231. 2 Mod. 143. 


There are (ſays Lord Coe) three kinds of ways: 
2. A pack and 


1. A foot-way, called in Latin ter. 


prime way, which is both a horſe and foot,way, called 


in Latin aus. 3. A cart-way, called in Latin «ia or 


aditus, which contains the other two and allo a cart-way ; 


and is called via regia, if it be common to all men; and 
communis firata, if it belong only to ſome town or private 


perſon. Co. Lit. 56. 2. 


But, notwithſtanding theſe diſtin 1 10 ge n 
any of the aid ways which is common to all the King's 


ſubjects, whether it lead directly to a market-town or 


only from town to town, may properly be called a high- 
way; that any ſuch, cart-way may be called the King's 
highway; that a river common to all men may alſo * 


called a highway; and that nuſances in any of the ſaid 


ways are puniſhable by indidment; otherwiſe they would 
not be puniſhed at all: for they are not actionable unleſs 


they cauſe a /pecial damage to ſome particular perſon ; be- 


cauſe, if ſuch action would lie, a multiplicity of ſaits 
would enſue. But it ſeems, that a way to a pariſh-church, 


or to the common fields of a town, or to a village, which 


terminate there, may be called a private way, becauſe it 


belongs not to all the King's ſubjects, but only to the 
particular inhabitants of ſuch. pariſh, houſe or village, 


each of which, as it ſeems, may bave an action for a nus 
ſance therein. Paln. 389. Cro. Elis. 63, 664. 1 Vent. 


189, 208, 3 Keb. 28. Co. Lit. 56, 6 Med. 255. t_ 


Hanau. P. C. 201. 5 1 4 5 2 

If paſſengers have uſed time out of mind, when the 
roads are bad, to go by outlets on the land adjoining to 
a highway in an open field, ſuch outlets ate parcel of the 
highway; and therefore if they are ſown with corn, and 
the tract foundrous, the King's ſubjects may go upon the 
corn. 1 Rol. Abr. 390. Cre. Car. 366. 9. © eee ce 

Though every highway is ſaid to be the King's; yet 


this muſt be underſtood ſo as that in every highway the 
King and his ſubjects may paſs and repaſs at their pleaſure; 
But the freehold, and all the profits, as trees, St. be- 


long to the lord of the ſoil, or to the owner of the lands 
on both ſides of the way. Alſo the lord or owner of the 
ſoil ſhall have an action of treſpaſs for digging the ground. 


But the lord of a rape, within which there are ten hun- 
dreds, may preſcribe to have all the trees, growing within 
an highway within this rape, tho? the manor or foil ad- 
joining belongs to another; for uſage to take the trees is 

à good 
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2 good mark of ownerſhip.” 1 Rel. Abr. 392. 1 Brown!. | 


42. Kiiko. 141. 


H. "Of the right to, claiming, and thanging of hig h- 2 


s, Ce. 
A man may have a way either by preſcription or grant, 
by reſervation, by implication, or by owelty of partition, 
and ſhall not in a cur c/adend. be obliged to ſhew which 
way he claims it; but it will be ſufficient for him to 
alledge debet &. folet, &c. but in a bar or replication he 
muſt ſhew his title preciſely. 1 Vent. 274. 2 Lev. 148. 
3 Keb. 528, 531. St. John v. Moody, But he who pre- 
ſcribes tor a way, muſt ſhew in certain whether it is a 
foot, horſe, or cart way. Te. 163. adjudged upon de- 
murrer. | 
But it ſeems, that if a man bach a way for carriages 
from D. to Blackacre over my cloſe, and after he pur- 
chaſes land adjoining to Blackacre, he cannot uſe the 
ſaid way with carriages to the land adjoining, for then 
it may be very prejudicial to my cloſe ; but it ſeems, if 
I will help myſelf, I mutt ſhew the ſpecial matter, and 
that he uſed it for the land adjoining. 1 Kol. or. 391. 
A way muft not be claimed as appendant or appurte- 
nant to a houſe, becauſe it is only an eaſement, and no 
intereſt, Vel. 159. But it may be ua appendant 
thereto, and as as ſuch pafs by grant thereof, Cro. Jac. 
190. | 
2 man may preſcribe for a way from his houſe thro” a 
certain cloſe, fc. to church, though he himſelf has lands 
next adjoining to his ſaid houſe, through which of neceſ- 
fity he muſt firft paſs; for the general preſcription ſhall 
be applied only to the lands of others. Palm. 387, 388. 
2 Rol. Rep. 397. | 
Ad ancient highway cannot be changed without an in- 
uiſition found on a writ of ad quod damnum, that ſuch 
change will be no prejudice to the public ; and it is ſaid, 
that if one change a highway without ſuch authority, 
he may ftop the new way whenever he pleaſe; neither 
can the King's ſubjects, in an action brought againſt them 
for going over ſuch new way, jultify generally as in a 
common highway, but ozght to ſheww ſpectrally, by way of 
exraſe, bow the old way wwas obftrucien, and à new one /it 
eur; neither are the inhabitants bound to keep watch in 
ſuch new way, or repair it, or to make amends for a 
robbery committed in it. Cro. Car. 266, Yaugh. 341. 
Fav. 141. 1 Hawk. P. C. 201-2. | 
But it hath been holden, that if a water, which hath 
been an ancient highway, by degrees changes its courſe, 
and goes over different ground from that whereon it uſed 
to run, yet the highway continues in the new channel 
in the fame manner as in the old. 22 Af. 93. 1 Kol. 
Abr. 390. | 00-4 


III. Of repairs. 

By Common Jaw, alſo by reaſon of incloſure, tenure, or 
preſcription, And, by Statute law. | 

Of "Common right, the general charge of repairing 
highways lies on the occupiers of lanos in the pariſh 
wherein they lie; but is ſaid, that the tenants of the 
lands adjoining are bound to ſcour their ditches. 1 
Rel. Abr. 79. March 26. 1 Vent. 90, 183. 8 Hen. 
7. 5. 3 45 1 
Alſo if a pariſh is part in one county, and part in an- 
other, and the highways in one county are out of repair, 
the whole pariſh ſhall contribute to the repair; bot there 


may be an agreement between the inhabirants, that the 
one ſha!l repair one part, and the other the other; and 


ſuch agreement is good between themſelves, and for 
breach, the one may have action upen the caſe againſt. 
the other; but in an jadictment they ſhall take no 


advantage of theſe agreements, ſor as to the King 


they are equally Mable, 1 Mod. 112. 1 Vent. 256. 
3 Keb. 301. Alſo wide 1 Yiu. 256. 1 Mod. 112, 3' 


Keb. 301. ( 


A highway lying within a pariſh, the whole pariſh is | 


of common right bound to repair it; except it appears 
that it ought to be repaired by ſome particular perſon 
either ratione tenare, or by preſcription, 1 em. 183. 
Style 163. 


= 


/ 


| But though the-/pariſh be obliged of common right to 
repair the highways in it, yet it is certain, that particy : 
lar perſons may be bound to repair the highway, by re 4 
ſon of incloſure or preſcription z as where the owner of 
lands not incloſed, next adjoining to the highway Ia 
cloſes bis lands on boch ſides of itz in which caſe he 1, 
bound to make a perfect good way, and ſhall not be ex- 
cufed by making it as good as it was before the incloſure. 
it it were then any way defective, becauſe by the inclo. 
ſure he takes from the people the liberty of going over 
the lands adjoining to the common track. 1 Rel, 44, 
390. Cro. Car. 366. 1 Sid. 464. n 

Alſo it is ſaid, that if one iacloſe land on one fide 
which hath anciently been incloſed on the other fide, he 
ought to repair all the way; but that if there be no ſuch 
ancient incloſure on the other fade, he ought to repair but 
half the way. 1 Sid. 464. | 5 

Therefore, if there be an old hedge time out of mind 
belonging to 4. on the one ſide of the way, and B 
having land lying on the other ſide, makes a new hedge, 
there B. ſhall be charged with the whole repair, 1 Ka. 
464. 2 Keb. 665. 2 Saund. 157. But if 4, makes a 
hedge on the one fide of the way, and B. on the othe; 
they ſhall be chargeable by moieties. 1 Sig. 464. 2 
Keb. 665. But it teems clear, that wherever a perſon 
makes himſelf liable to repair a highway by reaſon of 
incloſure, chat by throwing of it open again, he thereby 
trees himſelf from the burthen of any future reparation, 
2 Saund. 160. 

Particulars perſons may be bound to repair a highway 
by preſcrip: ion; and it is ſaid, that a corporation agpre- 
gate may be charged by a general preſcription, that it 
ought and hath' uſed to do it, without ſhewing any con- 
ſideration in reſpe& whereof they had uſed to do it, be- 
cauſe ſuch a corporation never dies, neither is it any plea, 
that they have done it out of charity; but it is ſaid, that 
ſuch a general preſcription is not ſufficient to charge a 
private perſon, becauſe no man is bound to do a thiog 
which his anceſtors have done, unleſs it be for ſome ſpe- 
cial reaſon; as having lands deſcended to him holden. by 
ſuch ſervice, Sc. but it ſeems, that an indictment charg- 
ing a tenant of lands in fee with having uſed of right to 
repair ſuch a way ration? tenure terre ſux, Without add- 
1ng that his anceſtors, or thoſe whole eltate he hath, have 
ſo done, is ſufficient, for it is implied. 27 A. 8. 27 
Ed. 4. 38. Bro. Preſcription 49, 70. MKiilw, 52. a. 
Latch. 206. 1 Hawk. P. C. 202-3. | | 

And it ſeems certain in all thoſe caſes, whether a pri- 
vate perſon be bound to repair a highway by incloſure or 
preſcription, that the pariſh cannot take advantage of it 
on the general iſſue, bur muſt plead it fpecially; that there- 
fore, if to an indictment againſt the pariſh, for not re- 
pairing a highway, they plead Not guilty, this ſhall be 
intended only that the ways are in repair, but does not 
go to the right of reparation, 1 Med. 112. 3 Keb. 301. 
1 Vent. 256. ant | 

At Common law it is ſaid, that all the country ought 
to make good the reparations of a highway, where no 
particular perſons are bound to doit; by reaſon the whole 
country have their eaſe and paſſage by the ſaid way. G. 
Rep. 13. By the ancient Common law, villages are to 
repair their highways, and may be puniſhed for their 
decay; and if any-do injure, or ſtraighten the highway, 


| he is puniſhable in the King's Bench, or before juſtices 


of the peace in the Court Leet, &c. 27 Af, 63- Cronp- 
Juriſad. 76. 2 = 122 20 

By Statute law various proviſions are made, viz. the 
7th of Geo, 3. c. 42. /ef. 1. (made to reduce into on? 
act all the laws relative to the highways) directs, that 
annual lifts be made in September, of a certain number of 
perſons qualified to ſerve as ſuryeyors of the highways, to 
be returned to the juſtices, at their ſpecial ſeſhons in Oc- 
tober, who are to nominateſuch a number to be ſurveyors, 
as they ſhall judge neceſſary, who are to hold the office 
for one year. On refuſal they forfeit 5/. and others to 
be nominated, | 

The ſurveyor is to take a view of the highways at Pro. 
per times, in reſpect of nuſances, &c, and give notice 40 


the parties concerned to remove the ſame, who, * 25 


H 10 


do not, furveyor to employ his- men to do it, the de- 
faulters forfeiting according to direction of the act. 
The ſurveyor is to make new ditches, drains, &c. 
where the old are inſufficient, and keep the ſame ſcoured, 
c. with proper trunks, tunnels, platts, bridges or arches 
over the ſame, making ſatis faction to the owners of lands, 
ec. where any damage is done. The ſurveyor is alſo to 
make cart-ways leading to market towns twenty feet 
wide at leaſt, and the horſe cauſeways three feet, and to 
keep the ſame in repair, | 5 W's 

Two or more juſtices of peace, upon view, may order 
narrow roads to be widened to a ſufficient breadth, in 
which caſes the ſurveyor is to agree with the owner of the 
ſoil as to recompence; in default of ſuch agreement, the 
ſame to be aſſeſſed by a jury. | | 

The ſurveyor is to make report of ſuch defective 
highways, bridges, Ic. as ought to be repaired by par- 
ticular perſons, to the juſtices, or two, or more, and no- 
tice to be given to the occupier. If not repaired in due 
time, the jultices are to preſent the highways, ſo out of 
repair, together with the perſon or perſons, bodies po- 
litic or corporate, liable to repair, at the next general 
quarter ſeſſions. | „ 

The act alſo impowers juſtices of aſſiſe, and juſtices of 
peace, to make preſentments to the aſſiſes, or ſeſſions, of 
defective highways, cauſeways or bridges, or of any other 
defaults or offences againſt the act, and to aſſeſs ſuch fines 
as they ſhall think fit, ſaving to the perſons affected 
their lawful traverſe to ſuch preſentments. 

The juſtices at their ſpecial ſeſſions may order thoſe 
roads to be firſt repaired that moſt want it. If the ſur- 
veyors negle& their duty, two juſtices may hear com- 
plaint, and make ſuch order as they think fit. 

The juſtices are to order proper direction poſts to be ſet 
up where ſeveral highways meet, and at the approaches 
to ſuch parts as are ſubje& to deep or dangerous floods, 
and where neceſſary for guiding travellers in the beſt and 
ſafeſt tract; ſurveyor ſubject to a penalty for neglect of 
duty in this particular. | 

The ſurveyor is impowered to take materials for re- 
pair of the highways, from any neighbouring quarries, 
commons, waſies, grounds, rivers, or brooks, And 
where ſufficient cannot be had from ſuch places, then 
from private grounds, making ſuch ſatisfaction to the 
owners, as ſhall be agreed upon, ar otherwiſe as the juſ- 
tices ſhall direct. | 

By ec. 22. of the act, particular directions are given 
for filling up, and flapping of holes made in digging for ma- 
terials, under certain penalties on the ſurveyor. | 

By /e. 32. The ſurveyor is to collect and pay over to the 
juſtices all rates, forfeitures, penalties and compoſitions, 


IV. Of the afſefjment for repairs, and of day work, 

By 7 Geo. 3. c. 42. ſeck. 12, Where there is not ſufficient 
money in the hands of the ſurveyors, to pay owners of 
ſoil for damage done, in widening of roads, two juſtices, 
or quarter ſeſſions, may order an aſſeſſment, upon every 
occupier of lands and tenements, in the reſpective pariſhes, 
&c. where the highways lie; if aſſeſſment not paid in ten 
days after demand, it may be levied by diſtreſs and ſale 
of the goods of the perſons aſſeſſed : provided that no 
| ſuch aſſeſſment be made in any one year to exceed the rate 
of 64. in the pound of the yearly value of the lands, Cc. 
aſſeſſed, 

By eg. 21. The expences incurred by the ſurveyors, 
in doing various things, directed by the ſtatute, are to be 
reimburſed by a rate on the inhabitants, according to the 
rules preſcribed in the 43d of Flix. intituled, © An act 
* for the Relief of the Poor.“ 

By /e#. 23. Statute work in general is regulated. 
Every perſon keeping a team, draught, or plough, ſhall 
fix days in the year furniſh a wain,, cart or carriage, and 
other neceſſaries, and two able men with each. Thoſe 
occupying of lands, Cc. of 50 l. yearly value, the like. 
So for every 50 J. per annum reſpectively, and one la- 
bourer for every 100. over ſuch 50. and leſs than 100 l. 
Sc. of the yearly value of 10/. and not of go/. Not 
keeping a team, Ic. one labourer, for every 10/. Un- 
der 101. and not keeping a team, to go in perſon, or 
find a labourer. Power is alſo given to change carriages 
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in the judgment of law, to a new nuſance. 
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for men, where thought needful by the ſurveyor z of 4 
certain ſum to be paid in lieu. Men ſent, to farniſh their 
own tools, Ip 

The ſurveyors are to give due notice to perſons liable 
to ſtatute work. | | | 

By ged. 25. Perſons liable to perform ſtatute work may 
compound at tuch rates as the juſtices ſhall appoint, not 


; exceeding Gs, nor leſs than 3 5. for each day; and other 


particular ſpecifications. 


Se. 26. Regulates the duty of the ſurveyor in giving 


notice of time and place of admitting perſons to com- 
pound, and regulates the changes, in the occupation of 
lands, &c, or new inhabitants. | 


By /e#. 27. it is provided, that perſons occupying 


lands, &c. not above 501. per annum are not obliged to 
ſind or compound for more than one carriage; and a team 


or plough kept part of the year in one pariſh, and part 


in another, the duty to be performed where the perſon 
uſually reſides. ö 
Seck. 28. Where compoſition made, a proportion is to 


be paid to the turnpike ſurveyor, if part of ſuch duty is 


to be performed on the turnpike roads. 

If the juſtices at ſeſſions are ſatisfied that money raiſed 
by preceding means, &c. is not ſufficient, then, by /e#. 
29. they are to make an aſſeſſment upon every occupier, 
to be levied by diltreſs and ſale, | 
But, by . 30. it is provided it do not exceed 6d. in 
the pound in any one year. 


All fines and forfeitures for not repairing the highways, 


or not appearing to indictments, are to be applied in repair 
of the highways. © ane 


V. Of zuſances, viz. by flopping highways, and other 
nuſances at Common law.—Of hedges, &c. near the 
highways. —Of drawing carriages with a greater 
number of cattle than allowed. , leaving empty car- 
riages in the road, &c. 

It is clearly agreed to bea nuſance to dig a ditch, or 

make a hedge a-croſs the highway, or to a erect a new 
gate, or to lay logs of timber in it, or generally to do any 


other act which will render it leſs commodious, Kjrchin 


34. 1 Hawk, P. C. 212. Alſo it is a nuſance for an 
heir, (and for which he may be indicted, ) to continue an 


incroachment, or other nuſance to a highway begun by 


his anceſtor, becauſe ſuch continuance thereof amounts, 
1 Hato, 
P. C. 214. Alſo it is agreed, that it is no excuſe for him 
who lays logs in the highway, that he laid them only here 
and there, ſo chat the people might have a paſſage through 
them by windings and turnings. 2 Rel. Abr. 137. 1 
Hawk. P. C. 212. 

It is a nuſance to ſuffer the highway to be incommoded 
by reaſon of the foulneſs, Cc. of the adjoining ditches, 
or by boughs of trees hanging over it, c And it is 
ſaid, that the owner of land next adjoining to the high- 
way, ought of common right to ſcour his ditches; but 
that the owner of land next adjoining to ſuch land, is 
not bound by the Common law ſo to do without a ſpecial 
preſcription; alſo it is ſaid, that the owner of trees 
hanging over an highway, to the annoyance of travellers, 
is bound by the Common law. to lop them; and it is 
clear that any other perſon may lop them, fo far as to 
avoid the nuſance. 8 H. 7. 5. a. Kitch. 34, Dal. 
cap. 26. 1 Hawhk. P. C. 212, 212. : 

But it is no nuſance for an inhabitant of a town to un- 


lade billets, Oc. in the ſtreet before his houſe, by reaſon 


of the neceſſity of the caſe, unleſs he ſuffer them to con- 
tinue there an unreaſonable time. 2 Rel. Abr. 137. | 

Any one may juſtify pulling down, or otherwiſe de- 
ſtroying a common nuſance, as a new gate or houſe 
erected in a highway; and it hath been of late holden, 
that there is no need, in pleading ſuch juſtification, to 
ſhew that as little damage was done as might be, 2 
Rol. Abr. 144. Cro. Car. 184. 1 Jos. 221. 2 Salk. 


58. 

Though all nuſances are puniſhable by indicment with 
fine and impriſonment, it is ſaid, that one convicted of 
4 to the highway, may be commanded by the 
judgment to remove it at his own coſts, G. 2 
84. 1 Hank, P. C. 200. f * of 
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A gate erected in a highway is a common nuſance, 
becauſe it interrupts the people in that free and open paſ- 
ſage, which they before enjoyed end were lawfully 1o- 
titled to; but where ſuch a gate has continued time out of 
mind, it ſhall be intended that it was ſet up at firſt by 
conſent, on a compoſition with the owner of the land on 
the laying out the road, in which caſe the peopie had 
never any right to a freer paſſage than what they ſtill 
enjoy, 1 Haul. 199. 

By the Stat. 7 Geo..3. c. 42. which we have before 
mentioned, viz. ef. 3. No tree or buſh is to be allowed 
to grow, or ſtand wichin fifteen feet of the center of the 
highway, on forfeiture of 10s, by the owner. By /e@ 4. 

The poſſeſſors of land next adjoining to the highway 
are to keep their hedges, ditches, drains, water-courſes, 
trunks, tunnels, plats and bridges, in proper order. 
And ſo as to occupiers of adjoining grounds, through 
which the water bath uſed to pals from the highway, on 
forfeiture of 105. 

By ect. 5. No ſtone or other matter is to be laid in the 
highway, or ſoil of ditches, to the obſtruction or prejudice 
thereof, on forfeiture of 10s. 

By ect. 6. Where any thing, (not tolerated by the act) 
ſhall be laid within fifteen feet of the center, the owner 
of the adjacent lands may remove and diſpoſe of the 
ſame to bis own uſe. | 

Sec. 7. If the highway is wilful'y obſtruRed by car- 
riages, or implements of huſbandry, the perſon offend- 
ing ſhall forfeit 105. | 

By /e2. 38. No waggon, the fellies of whoſe wheels 
are leſs than nine inches, ſtall be drawn with more than 
fix horſes; nor car, le!s than nine inches, to be drawn 
with more than four; waggons of nine inches, with no 
more than eight horſes; cart of nine, with no more than 
five, on forſeiture of all horſes above the number, with 


the accoutrements, to the perſon ſeizing. 
Sec. 39. Waggons ſhod with narrow tire, or ſet with 


roſe-headed nails, not to be drawn by more than three 


horſes, on ſorfeiture of the ſupernumerary. 

Sec. 40. Excepts carriages drawing one ſtone or block 
of marble, or piecg of metal or timber, ammunition or 
artillery for his Majeſty's ſervice. 

By /42. 42. Owners of carriages to have the owner's 
real name and place of abode painted on ſome conſpicuous 
part, in large letters, on penalty of 205. 

By /e2. 43. The driver of any cart or dray, riding 
thereon in any ſtreet or highway, without having ſome 
perſon on foot or on horſeback to guide the ſame (except 
carriages drawn by one horſe, or two horſes abreaſt, and 


conducted by ſome perſon holding the reins), and the 


driver of any carriage, who by negligence or miſbehaviour, 
ſhall damage or obſtruct perſons, or carriages, in paſſing, 
or who ſhall not make way for loaded carriages, forfeits, 
if not the owner, any ſum not exceeding 103. if the 
owner, any ſum not exceeding 205. or may be committed 
to the houſe of correction for any time not exceeding one 
month. | 

So far as to the ad, on this ſubjeQ, yet it is proper 10 
inform the reader, that this ſtatute does not reflrain the ſub- 
jeR, who receives any injury by a driver, &c. of any car- 
riage, from ſuing the owner theres at Common law, or 
from puniſhing the diiver for <wwilful offence, by indictment, 
as the nature of the caſe may require. But then the party 
proſecuting muſt waive the benefit of proceeding, under this 
ſtatute, in the ſummary way thereby preſcribed. 


VI. Of proſecuting fer ſens guilty of offences relative to the 
ighways. 

A variety of puniſaments, with various modes of pro- 
ceeding, have been inflicted and directed by ſeveral ffa- 
tutes, but the ſeventh of Gyzo. 3. c. 42. having reduced 
the laws in general into cne code, it is unneceſſary to 
take any farther notice of the preceding ſtatutes.—As to 
the doctrine of indictmenis on this ſubject, it may be of 


. uſe to refer the reader to 1 Hawk. P. C. 218, 219, 220. 


and Stra. 349, 90. 
We now proceed to the ſubſtance of 7 Ceo. 3. c. 42. 


on this ſubject. | 
By es. 34. The pulling up, removing, or deſtroying, 


&c. the poſts, blocks, banks, c. ſet up for ſecurity of 


% 
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horſe and foot cauſeways, or the parapets or battlements 
of bridges, mile-ſtones, or ditection- poſts, incurs a pe. 


nalty not exceeding 5/. nor leſs than 5s. on conviction 
by a juſtice of peace, or a commitment to the houſe of 
correction, to be whipped, and kept to hard labour, for arly 
time not exceeding one month, nor leſs than ſeven days. 

By /e8. 35. The ſurveyor, on neglect of duty in in- 
ſtances not otherwiſe provided for by the act, forfeits 4 


| ſum not exceeding 5; /. nor leſs than 105. 


By /e. 36. Juſtices of the peace are impowered to put 
in execution every part of the at. 8 
By ſeck. 46. Perſons forcibly oppoſing the execution of 
the act, or obſtructing the making a ſeizure or diltreſe, 


or reſcuing cattle or other goods, and conſtables not duly 


executing the warrant or precept of any juſtice, forfeit a 
ſum not exceeding 10/. nor leſs than 40s. and, on non. 
payment, may be committed for three months. 

By ſect. 47. All penalties and forfeitures, and all coſts 
and charges, where not otherwife directed, are to be le- 
vied by diſtreſs and ſale, by warrant of a juſtice; one 
half to the uſe of the informer, the other to the roads; 
and for want of diſtreſs, the party to be committed, 

By /e. 48. Penalties or forſeitures may be ſued for, 
by the proſecutor or informer, either as before directed, 
or by action of debt, where the penalty is a pecuniary one, 
(declaring in a very general manner, as directed by the 
af), or by action of trover, where the penalty or forfei. 
ture is an horſe, or other goods, and recovering, ſhall 
have double coſts. | 


L may not be improper to obſerve, that there are very 


good opinions, againſt the general method of declaring in 


debt, directed by the ad, and that a declaration, thus framed, 
could not be ſupported, on demurrer ; for, the act creating a 
variety of offences, where the forteiture is a pecuniary 
one, the defendant cannot be prepared to defend the charge, 
not knowing "what may be given in evidence on the trial, 
i. e. what kind of offence may then be alledged againſt bin. 
but ſuch declaration being directed by an aft of parliament, 
it is a very doubtful point.] 


By /e#. 49. No conviction is to be had but upon con- 
feſſion of the party, or oath of a witneſs, And inhabit- 
ants deemed competent witneſſes. | 

By /e@. 51. Diſtreſs for money is not to be deemed 
unlawful, for default of form, in the proceedings; nor the 
party making it, to be deemed a treſpaſſer, ab initio, on 
account of any ſubſequent irregularity. 

By /e2, 52. The plaintiff in any action for irregularity, 
Sc. not to recover where tender of amends hath been 
made, before the action brought. And by this ſection 


4 


the defendant is allowed to pay money into court before iſſue 


joined, 

By /e8. 53. Perſons aggrieved, where there is not any 
other method of relief appointed, orinjured by the incloſing 
any common highway, may appeal to the general quarter- 
ſeſſions; which court is to proceed in a ſummary way, 
award proper coſts, and the determination to be final. 

The general doctrine as to indictments, &fc. upon this 

2 Mr. Serjeant Hawkins has laid down the following 
rules : 
Firſt, That it is ſafe in every ſuch indictment to ſhew 
both the place from which, and alſo the place to which, 
the way ſuppoſed to be out of repair doth lead, yet ex- 
ceptions, for want of ſuch certainty, have ſometimes been 
diſallowed; however it ſeems certain, That there is no 
neceſſity to ſhew that a highway leads to a market town, 
3 every highway leads from town to town. 1 Hawk. 
P. C. 219. 

zdly, That it is neceſſary in every ſuch indictment ex- 
preſly to ſhew in what place the nuſance complained o 
was done; for which cauſe an indiament for ſtopping 2 
way at D, leading from D. to C. is not good ; for 1t 18 
impoſſible that a way leading from D. ſhould be in D. 
and no other place is alledged. 1 Hawk, P. C. 219. 

39dly, That every ſuch indictment ought alſo certainly 
to ſhew to what part of the highway the nuſance did ex- 
tend, as by ſhewing how many feet in length, and how 
many feet in breadth it contained, or otherwiſe the de- 
fendant will neither know of the certainty of the ery 


againſt which he is to make his defence, neither m—_ 
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court be able from the record to judge of the greatneſs of 
the offenee, in order to aſſeſs a fine anſwerable thereunto; 
and upon this ground it hath been adjudged, that an in- 
diament for ſtopping a certain part of the Kings high- 
way at K. is bad, for the incertainty thereof; Alſo 
it hath been reſolved, that the place wherein ſuch a nu- 
ſance is alledged, is not ſufficiently aſcertained in ſuch an 
indictment, by ſhewing that it contained ſo many feet 
in length, and ſo many in breadth, &y efimation. 1 
wh, 219, 220. Ns | 
1 That every ſuch indictment muſt ſhew, that 
the away wherein a nuſance is alledged, is a common high- 
way; for which cauſe it hath been reſolved, 'That an in- 
dictment for a nuſance to a horſeway, without adding 
that it was a highway, is bad; and upon the ſame 
ground it ſeemeth alſo, That an indictment for a nuſance 
to a common footway to the church of D. for all the 
ariſhioners of D. is not good; yet it ſeems, that if thoſe 
Jaſt words, wiz. for all the pariſpioners of D. had been 
omitted, ſuch an indictment might be maintained, 1 
Hawk. 220. ; BR | Kok 
cthly, That it is not ſafe in an indiAment againſt a 
common perſon for not repairing a-highway, which he 
ought to have done in reſpect of the tenure of certain 
lands, barely to ſay that he was bound to repair it ra- 
tione tenure terre, without adding uz. Allo it is ſaid, 
that in an indictment againſt a biſhop, &c. for not re- 
pairing a highway, in reſpect to certain lands, it ought to 
be ſhewn in what capacity he ought to repair it, becauſe 
otherwiſe it cannot be known in what capacity the pro- 
ceſs is to be awarded againſt him. 1 Hawk. 220. 
6thly, That in every ſuch indictment the fac alledged 
againſt the defendant muſt be expreſſed in ſuch proper 
terms, that it may clearly appear to the court to have 
been a nuſance ; and for this cauſe it hath been reſolved, 
That a preſentment for diverting a highway is not good, 
becauſe a highway cannot be diverted, but muſt always 
continue in the ſame place where it was, howſoever it be 
obſtructed; and a new way made in another place. 1 
Hawk, P. C. 220. 
But it hath been reſolved, That an indictment againſt 
a man for ſtopping a highway in his own land, is 
ood, without laying the offence done wi. & armis. Alſo 
it is ſaid, That a preſentment that a highway in ſuch a 
place is decayed by the default of the inhabitants of ſuch 
a town, is good, without naming any perſon in certainty. 
But it hath been adjudged, that an indictment againſt 
particular perſons muſt ſpecially charge them every one; 


for which cauſe it hath been reſolved, that an indictment 


againſt ſeveral for not repairing their ſtreets, that they, & 
eorum utergue, did not repair them, is not good. 1 
Hawk, P. C. 220. | | 

Upon an indictment for not repairing a highway, if 
the defendant produce a certificate before trial, that the 
way is repaired, he ſhall be admitted to a fine: but after 
verdict, the certificate is too late, for then he muſt have a- 
conflat to the ſheriff, who ought to return that the way is 
repaired, becauſe the verdict, which is a record, mult be 
anſwered by a record. Raym 215. And where the de- 
fendants, indicted for not repairing a common foot-way, 
confeſſed the inditment, and ſubmitted to a fine; it was 
held, that the matter was not ended by their being fined, 
but that writs of difringas ſhall be awarded in infinitum, 


till the court of B. R. is certified that the way is repaired, 


as it was when it was at beſt; but the defendants are 
not bound to put it in better repair than it has been 
time out of mind, 1 Salt. 358. If a defendant hath 
made a highway as good as it is capable of being made, 
it was ſaid, in an extraordinary caſe, this ſhall not diſ- 
charge him, on an information againſt him; though it 
may be a mitigation of his fine, 3 Salt. 183. Alſo it is 
no excuſe for the inhabitants of a pariſh indicted at 
Common law, for not repairing the highways, that they 
have done the work required by ſtatute ; for the ſtatutes 
are made in aid of the Common law: and when the ſta- 
| tute work is not ſufficient, rates and aſſeſſments are to be 
made. Dat. c. 26. 

It is faid, that if the right or title to repair ſuch ways 


come in queſtion, upon ſuggeſtion and affidavit made | 
2 | 


H 1G 


thereof, a certiorari may be had to remove the indictment 


A perſon may be indicted for not repairing a houſe 
ſtanding upon a highway which is ruinous, and like to 


fall down, to the danger. of travellers, whatever be his 


tenure, which in ſuch caſe is not material. 1 Salk, 
7. | 6 , — x 
If there be a common foot. way through a cloſe by pre- 
ſcription, and the owner of the cloſe ploughs up the way, 
and ſows it, and lays thorns at the fide of it, paſſengers 


may go over another foot-way in the ſame cloſe, without 


being treſpaſſers. Yelv. 142. And if a highway is not 
ſufficient, any paſſenger may break down the incloſure 


of it, and go over the land, and juſtify it till a ſufficient 


way is made. 3 Salk. 182. | 

Erecting a gate croſs a highway, tho? not locked, bat 
opening and ſhutting at pleaſure, is eſteemed a nuſance ; 
for it is not ſo free and eaſy a paſſage, as if there had been 
no gate: and the uſual way of redreſſing nuſances of this 
kind, is by indictment; but every perſon may remove 
the nuſance, by cutting or throwing it down, if there he 
occaſion ſo to do; and it hath been held, that tho' there 
are many gates croſs high ways, they mutt be anciently ſer 
up, and it ſhall be intended by licence from the King 
upon the-writ ad quod damnum. Cro. Car. 184. 


VII. Of eurnjike roads. 

The ſtatute of 7 Geo. 3. c. 40. hatk reduced the ge- 
neral laws in being on this ſubje& into one.—As the act 
is very long, and, in many particulars, conformable to 
that for the highways, we ſhall only give ſome general 
g and for further information refer to the ſtatute 
itſelf. h 


Sec. 1, Impowers truſtees to ere& weighing engices, 
and ſpecifies the toll to be taken. = 


Sef.z. Grants privileges to waggons, c. rolling 
ſurface of Wr 25 1 * ; f 2 

Se. 3. The previous regulations not to extend to 
carriages employed only in huſbandry. | 

Seck. 5. No compoſition for narrow wheels. 

Se. 6. Inflicts a penalty on perſons fraudulently un- 


loading goods, before coming to a gate or weighing en- 
gine. | 


20 miles of London. 

Seck. 8. Broad four-wheel carriages may travel with 
eight horſes, two wheels with five, But no more, Narrow 
four wheels, with four horſes. Two wheels, three horſes, 
Forfeiture 20s, and ſupernumerary horſes. 

Sea. 9. Penalty of 51. on fraudulently taking off any 
horſe, or altering the dittance of the wheels before coming 
to any gate, 

Sea. 10, Driver travelling wich more horſes than he 
paſſed thro” any gate with, guilty of a fraud, 

Seat. 11. Where neceſſary, truſtees may allow broad 
wheeled waggons to be drawn up hills by 10 horſes, nar- 
row by 6. | 


See. 12. Particular exemptions, drawing thro? deep 
ſnow or ice. b 

Seck. 13. Narrow wheeled waggons not to be drawn 
by horſes in pairs. | 

Sea. 14. Turning carriages out of turnpike roads to 
avoid tolls, incurs a forfeiture of one of the horſes, 

Sea. 16. The driver, of a waggon with wheels not 
duly conſtrued, or drawn by more horſes than authorized 
may be apprehended, Wc. and forfeits 50. N 


Sec. 17. Drag- irons to be flat at the ſol 
breadth of the fellies. e, and of the 


Sea. 18. Owner's name and place of abode to be 


painted on the tilt, and if no tilt on the moſe conſpicuous 
part of waggons,'&ec. And the words Common Stage Wag- 


gon or Cart, as the caſe may be. Default in the former caſe, 


51. in the latter 40 5. 


As to toll, it is not neceſſary here to notice them, but 
refer to the act. 


8 Se. 23. Contains the exemption of certain car- 
riages. NE 


Seck. 27. Where two or more turnpike roads under 


ſeveral acts, within ſame pariſh, Ce, and the ſtatute 


duty 


Se. 7. Regulates the conſtruction of wheels within 
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= exceeds three days, the juſtices are to apportion the 
ame. | 
Ses. 29. Iuflicts a penalty of 405. on perſons making 
ditches, c. on any turnpike road not incloſed on both 
ſides within 30 feet of the centre, or turning their plough 
or barrow within 15. 

Se. 30. Direction - poſts to be ſet up, and mile- 


Se8. 31, Iuflicts a penalty, on perſons pulling up 


+ poſts, deltroying banks, mile - tones, Oe. 


Sec. 32. The ſame as to toll-gates, Sc. and makes 
reſcuing offenders, felony, without benefit of clergy. 

Se2. 33. Inhabitants of hundreds, where offences 
committed, to make full ſatisfation. 

Seck. 38. Fraudulent and colourable proſecutions and 
ſeiſures ſet up to favour offenders to be enquired into and 
ſet aſide, | 

Seck. 41. Truſlees abuſing or exceeding their power, 
in various inſtances ſpecified, the general quarter ſeſſions, 
may determine any complaint thereoſ in a ſummary 
Way. „ 
$e2. 47. Conſtables, ſurveyors, &c. neglecting their 
duty to forfeit 10 1. 

Seck. 48. Seiſures, Ec, (unleſs by warrant) to be de- 
livered to the conſtable, till proof of the offence. If not 
made in fix days, to be returned to the owner, and ſeizer 
to pay expences of keeping; but, on conviction, to be de- 
livered to the party. If the party does not duly proſecute 
ſuch ſeizure, to forfeit 405. | 

Se. 49. All convictions to be on confeſſion, or oath 
of one witneſs, Inhabitancs competent witneſſes. 

$e2. 50. Iaflicts a penalty on perſons oppoſing the 
execution of the act, in certain inftances there ſpeci- 
fied. EA 7 | 
Sec. 51. Penalties, c. not otherwiſe directed, to be 
levied by diſtreſs and ſale. 1 | 

SeZ. 5 3. Proſecutors or informers at liberty to ſue 


either as the reſpective turnpike acts direR, or in courts of 


record, by action of debt, Or trover, to have full coſts, on 


recovering, But the action to be brought in one calendar 


month after the offence committed, of which ten days 
previous notice to be given. 

Sec. 54. Diſtreſs for money not deemed unlawful, 
c. for default of form in the proceedings, nor the party 
making it a treſpaſſer, ab initio, for any ſubſequent irre- 
— 3 

Sec. 55. Plaintiff in action for irregularity, not to 
recover where tender made before ation.—And defendant 
may pay money into court, before iſſue joined. 

Seck. 56. Perſons aggrieved may in general appeal to 
the general quarter ſefſions.—The determination there 
final, and not removable by certiorari. | 


[Vide under Div. VI. an exception, where a right is 


in queſtion. } 


$22. 60. Any action to be brought for any thing 
done in purſuance of the act, to be commenced in three 
calendar months. Defendant may plead the general 
iſſue, and, if judgment for him, is intitled to treble 
40%. 5 
n A reward of 40 J. is given for the 
apprehending and taking of a highwaymas, to be paid 
within a month after conviction, by the ſheriff of the 
county, Sc. Stat. 48 5 V. & M. c. 8. Vide Rob- 
bery. 
Bigler, A name frequently mentioned in our ſtatutes, 
for a perſon who carries from door to door, and ſells by 
retail, ſmall articles of proviſions, Ic. they are laid un- 
der various reſtraints by the ſtatute laws. See Game, 
Holidays. 8 

Hiis teſtibus, Words anciently added in deeds, after 
the Ia cujus rei teftimonium ; which witneſſes were firſt 


called, then the deed read, and their names entered 


down: but this clauſe of hiis teſlilas in the deeds of ſub- 
jets. has been diſuſed fince the reign of King Hen. 8. 
Co. Lit. 6. | 

Hiundeni Homines, (From the Sax. Hindene, i. e. Socie- 
tas) A ſociety of men: and in the time of the Saxons, all 
men were ranked into three c/afſes, and valued, as to ſa- 
tisfaction for injuries, &c. according to the claſs they 


were in; the bigbe# claſs were valued at twelve hundred 


ſhillings, and were called Teve/f{hindmen : the 

valued at ſiæx hundred ſhillings, and called 1 
and the l, at ten pounds, or two hundred ſhillin ? 
called Tewyhindmen : their wives were termed H 7% 
Brompt. Leg. Alfred. cap. 12, 30, 31. ee 


: Hine, (Far.) A ſervant, or one of the family ; ba 
is. properly a term for a ſervant in huſbandry, and i 


R. 2. c. 4+ 
Hinefare, (Sax. Hine, a ſervant, and fare, a goi 
paffage) Sitgnifics the loſs or departure of a 88 
' his maſter.—8. quis occidit hominem Regis & facie Hei m 
— — dat Regi 208. Cc. Domeſday. | ** 
Dinegeld, digifcat gquictantiam tran/grefiionss illas ; 
8 > 4 fe Pt Arch. . 8 " 
frciſcunda, Is the diviſion of an inheri 

heirs. Sax. | "R904 among 
— Hird, Domeſlica vel intrinſeca familia. Int p * 
12 Edu. 2. Ebor. 48. MS. | 0 la, Trin, 
Direman, A ſubjeR, from the Sax. Hiran. i, e. Ot... 


| dire, to obey; orit may be one who ſerves in the King's 


hall, to guard him; from bird, au/a, and mar, Sono. 


Da Freſne, Covell. 


Hiring, A contract by which a qualified pr 
may be transferred to the birer. Hiring 1s ru dy i 
price, ſtipend, or recompence. By this contract the poſ. 
ſeſſion and a tranſient property is transferred for a particu ; 
lar time or uſe, on condition and agreement to reſtore 


uſe performed; together with the price or ſtipend, either 
expreſsly agreed on by the parties, or left to be implied 
by law according to the value of the ſervice, Black, 
Com. 2 V. 454. | ; 
Hirſt or Hurſt, A little wood. Domeſday. 
Hithe. See Hy:4e. | 
Dlafozdſocna, The Lord's protettion; from the Sax, 
Halford, dominus, and /ocn, libertas. Nec dominus Bomi- 
1 libero hlafordſocnam prohibeat. Leg. Adelſtan, cap, 5. 
Mlaſecner, The benefit of the law; from the Sax. 
lega, lex, and ſocn, libertas, ; 
Moth, An unlawful! company, from ſeven to thirty. 
five. Lui de hloth fuerit accſatus, abneget per centum 
viginti hidas, vel fit emendet ; that is, he who is accuſed 
for being at an unlawful rout, let him purge himſelf t 
Sactamentatibus quot is gui 120 hidas eftimatar; or, let 
2 clear himſelf by a mulct, which is called Sſetbbora. 
well. | | | 
Hlothbote, A mul& ſet on him who is in a riot. From 
the Sax. 4/orb, turma, and Sate, compen/atio. 
Hoaſt=-men, An antient gild, or fraternity at Neu- 
caſtle pon Tym, who dealt in fea-coal; they are men- 
tioned ſtat, 21 Jac. 1. cap. 3. | 


Boblers or Yobilers, (Hobellaris,) Were light horſe- 


| men; or certain tenants bound by their tenure to main- 


tain a little light horſe, for giving notice of any invaſion 
made by enemies, or ſuch like peril towards the ſea fide; 
of which mention is made in the ſtat. 18 Ed. 3. c. 7. 
25 Ed. 3. c. 8. Camd. Britan. 272. They were to be 
Ad omnem motum agilen, fic. And we read, Duravit 
wocabulum uſque ad ætatem H. 8. Gentædarmet and Ho- 
| belours. Spelm. See Prin's Animad. on 4 If. f. 307. 
Hobeleris, Rot. Parl. 21 Ed. 3. Sometimes the wor 
ſignifies thoſe who ufed bows and arrows, wiz. Pro war- 
da maris tempore guerre, pro hoberariis ſagitariis inutri- 
endis, &c. Thorn. Anno 1364. So in the Monaflic. 
pro munitione et apparatibus bominum ad arma hobelatio- 
rum /agittariorum. Cowell. | | 
Poccus ſaltis, It ſeems to be a hoe, hole or leſſer pit 
of ſalt, In which Babuit Rex Edwardus domus xi. 
et in v. plateis habebat Rex E. ſuam partem. Ir Tegenick 
puteo liv. ſaline et ii. hocci reddunt vi. fol. & viii. denar. 


delmic xii. /aline & ii. partes de i. hocco reddebant vi. 
folidos & viii. denarios.——Ex Libro Domeſday, Wer- 
ceſterſhire. , 


Hocbettoz, or Hocqueteur, Is an old French word for 
a knight of the poſt, a decayed man, a baſket carrier. 


3 Par. Inft. f. 178. Que nul enquerelant ntu reſpoignant ne 
ſoit ſurpris neu chtſon per hockettours, parent que la werite 


# /ait enſue. Stat, Ragman. Cowell, 
ne /oit enſi g | Pocks 
3 


that overſees the reſt is called the Mafer-hine, Stat. 12 


the goods, Cc. ſo hired, as ſoon as the time is expired or 


In alis putes Helperis xvii. ſaline. Is tertio puteo Mi- 
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Hock ⸗Tuesdar⸗Monep, Was a duty given to the 
landlord, that his tenants and bond - men might ſolemnize 
that day on which the Engli maſtered the Danes, being 
the ſecond Tueſday after Eafter week, Cowell. 

Þoga, Mogium, Moch, A mountain or hill, from the 
Germ, © Hooghy altus; or from the Sax. Hou Ed- 
avinus invenit 'quendam Hogam, c. et ibi adificavit 

uandam villam quam vocavit Stanhogium, poflea Stanhow. 
Du Cange. ESI, 85 | 

Hogaſter, ( Hogafirum) A little hog ; it alſo ſignifies A 
young ſheep : rertium ovile pro Hogaltris aana/is et Juvent- 
bus, Fleta lib. 2. c. 79, See Hoggarius, 

Dogenhine, (Sax. ) Is he that comes gueſt-wiſe to an 
inn or houſe, and lies there the third night, after which he 
is accounted of that family. Brad. lib. 3. See Third 
Night Aron hind. A | 

Hoggacius, Moggaſter, A ſheep of the ſecond year, 
Agi primo computo poſtguam nati ſunt agni vocantur 
fecundo anno hoggaſtri. Et conjunguntur multones cum mul- 
toni bus, et hurtardi cum hurtardis, et femellæ cum ovibus. 
Regula computi domus de Farendon. MS,——Centum 
oves paſcantur, ſcilicet, multones cum multonibus, matrices 
cum matricibus, hogacii cum hoggaciis. Cartular. Abbat, 
Glaſton. MS. fo. 48. a. And indeed in many, eſpe- 
cially the northern parts of England, ſheep after they loſe 
the name of lambs,- are called hogs, as in Kent, tags. 
Cowell, | Foes 4M 

Hogſhead, A veſſel of wine, or oil, Oc. containing in 
meaſure 63 gallons, half a pipe, and the fourth part of 
a ton. 1 K. 3. e. 13. | 

Hoggus, Yogietus, A hog or ſwine, beyond the 
growth of a pig. Porcelli primo compoto poſiquam nati 
fant wvocantur. ſecundo compoto hoggi wocantur. Regula 
Compoti Domus de Farendon. MS. Solvent eodem 
die pro porco ſuperannuavo unum denarium, et pro hogi- 
etto dimidii anni unum obolum. Cartular. Radingeſ. MS. 
fol. 221. a. | = h 

Hogs, The keeping of hogs in any city or market 
town is indictable as a public nuſance. Salk. 460. 


Black, Com. 4 V. 167, Indeed we conceive the keeping 


hogs in any neighbourhood (if they ſtink much, ſo as to 
be troubleſome) is indictable. See as to hogs and hogs 
fleſh, tit. Cattle, Sabine. 

Mokedap, Called otherwiſe Hock Tueſday, (dies martis, 
guam quindenam Paſchæ wocant) Was a day ſo remarkable 
in ancient times, that rents were reſerved payable thereon : 
and in the accounts of Magdalene College in Oxford, there 
is a yearly allowance pro mulieribus hockantibus, in ſome 
manors of theirs in Hampſhire, where the men hock the 
women on Monday, & contra on Tueſday; the meaning of 
It is, that on that day the women in merriment ftop the 
ways with ropes, and pull paſſengers to them, defiring 
ſomething to be laid out in pious uſes. See Hock- Tue/day- 
Money. | 

Hoibourn, St. An4rew's pariſh, Holbourn how to be 
aſſeſſed, 30 Geo. 2. c. 3. ſe. 72. ä 

Holdes, Bailiffs of a town or city, from the Sax 
Sold, i. e. ſummus preprfitus, Others are of opinion 
that it ſignifies a general ; for ho/d in Saxen doth alſo ſig- 
nify /unmus imferator. Comitis Weregitdum, i. e. AE flima- 
tio capitis, eſt 15 miliia thrympſa, holdis & ſummi præpo- 
iti quatuor millia tbryngſa. Leges Alured, de Were- 
gildis. | 

Holding over a term, c. Lands were deviſed 
to A, till 800/. raiſed. Reſolved, that if the heir at 
law, or he in reverſion or remainder, in caſe of leaſe or 
limitation of a life, enters upon 4 or on him, to wham 
the lands are deviſed or limited, and expels him, it is in 
the election of him ſo expelled, either to bring his action 


and recover the meſne profits which ſhall be accounted - 


parcel of the ſum, or he may re-enter and hold over till 
he ſhall levy the entire ſum, not accounting the time of 
his expulſion. But otherwiſe, if the expulſion was by a 
ſtranger. 4 Rep. 82. Mich. 41 & 42 Eliz. Corbet's 
caſe, | 


term is expired, and premiſſes are held by the tenant or 
perſon in poſſeſſion, afterwards, againſt the will of the 
landlord, or perſon claiming the eſtate and poſſeſſion. 
By ſtat. 4 Geo. 2. c. 28, In caſe any tenant for years, 


The expreſſion hath alſo another ſenſe, 1. e. Where a | 


| 


H O M 


r. or other perſon claiming under or by colluſion with 
ſuch tenant, ſhall wwil/fully bold over after the determina- 
tion of ſuch term, and demand made in writing for re- 
covering poſſeſſion of the premiſſes, ſhall pay, for the 
time he continues, at the rate of double the yearly value. 
See Rent. ; | ; ö 

Holm, (Sax. hulmus, inſala amnica) An iſle or fenny 
ground, according to Bede; or a river iſland. And 
where any place is called by that name, or this ſyllable 
is joined with any other in the names of places, it ſignifies 
a place ſurrounded with water; as the F/atholmes and 
Stepholmes in the Severn near Briſtol : but if the ſituation 
of the place is not near the water; it may then ſignify a 
hilly place; Helm in Saxox being alſo a hill or cliff, 
— —Cum-duobus Holmis in campis de Wedone. Mon. 
Angl. Tom. 2. pag. 262, 
olt, (Sax.) A wood: wherefore the names of towns 
beginning or ending with Bolt, as buckholt, Ec. denote 
__ formerly there was great plenty of wood at thoſe 
places. | | 

Hol p⸗daps and faſting-daps. Vide the Statutes, 


| Weſt. 1. 3 Bd. 1. c. 51.—28 Ed. 3. c. 14.—-2 & 3 


Ed. 6. c. 19.—5 & 6 Ed. 6. c. 3.— 

Fairs and markets not to be kept on Sundays and prin- 
cipal feſtivals, except four Sundays n Autumn, 27 H. 6. 
c. 5. Shoemakers in London rot to ſell or fit on their 
goods on Sundays, Oc. 4 Ed. 4 c. 7. 1 Jac. 1. c. 22. 
J. 29. Penalty on not reſorting to church on Sundays and 
holy-days, 1 Elix. c. 2. ſelt. 14. The fifth of November 
to be kept as a day of thankſgiving, 3 Fac, 1. c. 1. The 
puniſhment of uſing ſports on the Sunday, 1 Car. I. c. 1. 
Carriers, drovers, butchers or higlers, not to travel or 
expoſe meat on the Sunday, 3 Car. 1. c. 2. 29 Car. 2. 
c. 7. The 2th of May to be an anniverſary thankſgiving, 
12 Car. 2. c. 14. The zoth of January to be kept as an 
anniverſary day of humiliation, 12 Car. 2. c. 30 fed. 1. 
The ad of September to be annually kept as a faſt in Len- 
don, 19 Car. 2. c. 3. /. 28. No wares to be expoſed to 
ſale on the Sunday, 29 Car. 2. c. 7. Except victuals in 
inns,” c. or milk, ibid. ef. 3. or mackarel, 10 & 11 
W. z. c. 24. ſee. 14 Coachmen or chairmen may ply 
on the Lord's day, notwithſtanding the 29 Car. 2. c. 7. 
9 Ann. c. 23. ſe. 20. Perſons not to travel in boats, 
Fc. on the Sunday, 29 Car, 2. c. 7. ſet. 2 unleſs with 
a licence. | | 

Yolyhead, Rock ſalt may be uſed in its ſalt-works, 6 
Ann. c. 12. ſedt. 2. | | 

Homage, (Homagium) Is a French word derived from 
homo, becauſe, when the tenant does his ſervice to the 
Lord; he ſays, 7 become your man. Co. Lit, 64, In the 
original grants of lands and tenements by way of fze, the 
Lord did not only oblige his tenants to certain ſervices ; 
but alſo took a ſubmiſſion with promiſe and oath, to be 
true to him as their lord and benefactor; and this ſub- 
miſſion, which is the moſt honourable, being from a free- 
hold tenant, is called homage. 17 E. 2. ft. 2. The Lord 
of the fee for which homage is due, takes homage of every 
tenant, as he comes to the land or fee: but women per- 
form not homage but by their huſbands, as homage eſ- 
pecially relates to ſervice in war; and a corporation 
cannot do homage, which is perſonal, and they cannot 
appear but by attorney : alſo a biſhop or religious man, 
may not do homage, only fealty ; but the archbiſhop of 
Canterbury does homage on his knees to our Kings at their 
coronation ; and it is ſaid the biſhop of the Le of Man 
did homage to the Earl of Derby; though Fulbec reconciles 
this, when he ſays that a religious man may do bomage, 
but may not ſay to his Lord, Ego devenio homo weſter, 1 
become your man, becauſe he has profeſſed himſelf to be 
God's man, but he may ſay, I do unto you homage, and 0 
you ſhall be faithful and loyal, Britton, cap. 68, 


There is homage by 
ligeance, 

Homage by reaſon of 
Hnure— 

And, homage anceſirel, 


Homage by ligeance is inherent and inſeparable to every 
ſubject. Homage by tevvre is a ſervice made by tenants 
1 * to 
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to their Lords according to their ſtatute; and{bomage ance» 
firel, is where a man and his anceſtors have time out of 
mind held their land of the Lord by homage, and ſuch 


ſervice draws to it warranty from the Lord, and acquittal 


of all other ſervices to other Lords, &c. Brad. lib. 3. 
F. V. B. 269. Lit. Sed. 85, But, according to Sir 
dw. Cole, there muſt be a double preſcription for homage 


axceftrel, both in the blood of the Lord, and of the te- 


nant; fo that the ſame tenant, and his anceſtors, whoſe 
heir he is, is to hold the ſame land of the ſame Lord and 


his anceftors, whoſe heir the Lord is, time out of memory, 


by homage, &fc. and therefore there is but little land 
holden by hemage anceftrel. Co. Lit. 100. 6. Tho' in 
the manor of I bitney in Hereforaſbire, there was one Weſt 
who held lands by this tenure. 

Homage tenure is incident to a freehold, and none ſhall 
do or receive homage, but ſuch as have eſtates in fee-ſimple, 
or ſee · tail, in their own right or right of another. Kiteb. 
131. Seifin of Zomage is ſeiſin of fealty, and inferior ſer- 
vices, &c. And the Lord only ſhall take homage, and 
not the ſteward, whoſe power extends but to fealty. 4 
Rep. 8. When a tenantmakes his homage ts the Lord, he 
is to be ungirt, and his head uncovered, and his Lord 
ſhall fir, and he ſhall knee], and hold his hands together 
between his Lord's hands, and ſay; I become your man 
frem this day forward, fer life, for member, and for worlaly 
hontur, and unto you ſhall be true and faithful, and bear 
you faith for the lands that I hold of you, ( ſaving the faith 
that J ebe tocur Sovereigs Lord the King : ) And the Lord 
ſo fitting ſhall kiſs the tenant, Cc. 17 Ed. 3. Lit. Sed. 
85. See Black, Com. 1 V. 367, 379. 2 V. 53, 91, 
300. 4% 414. | 

Homage Jury, Is a jury in a Court-Baron, conſiſting 
of tenants that do homage to the Lord of the fee; and 
theſe by the Fecdiſſs are called pares curie: they enquire 
and make preſentment of defaults and deaths of tenants, 
admittances, and ſurrenders, in the Lord's court, &c. 
Kitch. 

Homager, Is one that does or is bound to do homage to 
another, 

Homagio reſpectuando, Was a writ to the eſcheator, 
commanding him to deliver ſeiſin of lands to the heir of 
the King's tenant, notwithſtanding his homage not done. 
F. N. B. 269. And the heir at full age was to do homage 
ro the King, or agree with him for reſpiting the ſame. 
New Nat. Br, 563. 

Homagium reddere, To renounce homage, when the 
vaſſal made a ſolemn declaration of diſowning and defy- 
ing his lord. For which, there was a ſet form and me- 
thed preſcribed by the feudatory laws. Item reddere 
poeterit Domino ſao homagium ſuum, fimul cum tenemento, 
propter capitales inimicitias, ut liberias proſequatyr apellum 
fuum, & fic diſolvitur homagium. Bracton, lib. 2. cap. 
35. je. 35. This is the meaning of that paſſage in 
Ricbardus Hufloldneſis de Bello Standard, p. 321. Jtague 
Robertæs reddito homagio guod ei fecerat———ad ſuos ſocios 
reverfus et. And of Mat, Paris. ſub anno 1188, tunc 
Rex Anglerum Regi Francorum fecit homagium, quia in 
principio hujus guerre homagium /uum reddiderat Regi 
Francig. Cowell. edit. 1727. 75 

Homeſoken, Homloken, or Hamſoken, and Hamſoca, 

(from the Sax. ham, 1. e. domus, babitatio, and focnt, li- 
bertas, immunitas) Is by Bratton, lib. 3. trad. 2. c. 23. 
thus defined: Homeſoken dicitur invaſio domus contra 
pacem Domini Regis, wel inſultus factus in domo extra pacem 
Domini. It appears by Raſlal, that in ancient times ſome 
men had an immunity to do this. Si quis hamſocan vio- 
laverit, jure Anglorum Regi emendet 5 libr. LL. Canun, 
cap. 39. Hamſoken % guod prior tenebit placita in curia 
ſua de bis qui ingrediuntur domum wel curiam alicujus ad 
litigandum, wel furandum, wel quirquid aſportandum, wel 
aliquod aliud faciendum, contra woluntatem illius qui debet 
domum vel curiam. Ex. Reg, Priora. de Cokesford. See 
Ham ſolen. 

Hemeſoken, Is alſo the privilege or freedom which every 
man hath in bis houſe; and he who invades that freedom 
is properly ſaid facere homeſoken, This we take to be what 
we now call burglary, which is a crime of a very heinous 
nature, becauſe it is not only a breach of the King's 
peace, but a breach of that liberty which a man hath in 


3 
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his houſe, which (as we commonly ſay) ſhould j 
caſtle, and therefore ought not to 2 Pods 
lib. 3. trad. 2. cap. 23, Du Cange. 50 

It is alſo taken for an impunity to thoſe who commit 
this crime, viz. Homeſoken, hoe eff, quietus N de 8 
ciamentis pro ingreſſu hoſpitii violenter & fine licentia, ( 
contra pacem Regis, & quod teneatis placita de hujuſmadz 
tranſgreſſione in curia vgra. W. Thorn. p. 2030. 

Momeſtall, Is taken for a manſion-houſe. ide Frum 
ſtol. «Tu Be 4 5 

Homicide, (Homicidium,) Is the killing of a man. 
and is divided into voluntary and caſual: Homicide = 
luntary is that which is deliberate, and committed of a 
ſet purpoſe to kill; caſual is done by chance, without an 
intention to kill, Homicide voluntary is either with — 
cedent malice, or without. The former is murder and 
is a felonious killing through malice prepenſed of any per- 
ſon living in this realm, under the King's protection. 
Wift par. 2. Symbol. tit. Indiaments, ſect, 37» Oc. 2½ «a 
51. where you may ſee divers ſubdiviſions of this 3 
See alſo Glanvil, lib. 14. cap. 3. Brat. lib. 3. tract 2. 5 
ö 5 4+ 15 S 17. Britton, cap. 55 6, 7. Co. Lin. z. 
c. 

Offences againſt the life of a man come under the ge- 

neral name of homicide, which in our laws ſignifies the 
killing of a man, by a man. 1 Hawk. P. C. 66. Brac. 


| ton, lib. 3. C. 4+ , 


Homicide, properly ſo called, is either againſt a man's 
own life, (called /e/f-murder, or felo de /z,) or the life of 
another. Homicide againſt the life of another either a. 
mounts to felony, or does not, That which amounts not 
to felony, 1s either zu/ifiable, and cauſes no forfeiture at 
all, or excu/able, and cauſes the forfeiture of the party's 
goods. 1 Hawk. P. C. 67, 69. 

Under this head we ſhall treat, 


1. Of /eff murder, or felo de je. | 
2. Of juſtifiable homicide, 

3. Of excuſable homicide. 

4+, Of manſlaughter, 

5. Of murder. 


1. Of /elf-murder, or felo de ſe. 

In this, as well as all other felonies, the offender muſt 
be of the age of diſcretion, and compos mentis; and 
therefore, an infant killing himſelf under the age of 
diſcretion, or a lunatick during his lunacy, cannot be a 


elo de ſe. +2 Hank, 67. Crom. 30. 4. b. 31. as H. 


P. C. 28. Dal. cap. 92. 3 Inft. 54. 

Our laws have always had ſuch an abhorrence of this 
crime, that not only he who kills himſelf with a deliberate 
and direct purpoſe of ſo doing, but alſo in ſome caſes he 
who maliciouſly attempts to kill another, and in purſu- 
ance of ſuch an attempt unwillingly kills himſelf, ſhall 
be adjudged in the eye of the law a felo de /e; for wherever 
death is cauſed by any act done with a murderous intent, 
it makes the offender a murderer; 1 Haw#. P. C. 68, 
cites Dal. cap. 92. 44 E. 3. 44. 44 Aff. 55« Bro. Cor. 
12, 14. Dali. cap. 92. | 

Alſo vide S. P. C. 16. E. P. C. 28, 29. Pult. 
119. 3. Crem 28. | 

He who kills another upon his deſire or command, is 
in the judgment of the law as much a murderer, as if 
he had done it merely of his own head, and the perſon 
killed is not looked upon as a felo de ſe, inaſmuch as his 
aſſent was merely void, being againſt the law of God 
and man, 1 Hawk. P. C. 68. cites Keilau. 136. Moor 


754+ | 

As to what ſuch an offender, wiz. a felo ds ſe, ſhall 
forfeit, it ſeems clear, that he ſhall forfeit all chattels 
real or perſonal which he hath in his own right, and alſo 
all chattels real whereof he is poſſeſſed either jointly with 
his wife, or in her right; and alſo all bonds and other 
perſonal things in action, belonging ſolely to himſelf; 
and alſo all perſonal things in action, and, as ſome ſays 
entire chattels in poſſeſſion to which he was intitled joint 
ly with another, on any account except that of merchan- 
dize : But it is ſaid, that be ſhall forfeit a moiety only 
of ſuch joint chattels as may be ſevered, and nothing 
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of all of what he was poſſeſſed of as executor or ad- 1 demned in appeal of death, was delivered to the rela- 
miniſtrator. 1 Hawk, P. C. 68. cites many authori- | tions of the deceaſed in order to be executed by them. 
| 1 Hawk. 70. 1 Inf: 128. 3. 2 A. pl. 3. S. P. C. 


"However the blood of a felo de /e is not corrupted, nor | 13.4, 11 H. 4. 12.4, Plowd. Com. 306. b. 3 N. 
his lands of inheritance forfeited, nor his wife barred of | 131, g 3 NU 
her dower. 1 Hawk, P. C. 68. Plowd. Com. 261. 3. ut at this day, as it ſeems agreed, if the jadge, Wh 
16 . | | gives the ſentence of death, and 4 fortiori, if any private 
= Not any part of the perſonal eftate is veſted in the King, | perſon execute the ſame, or if the proper officer himſelf 


before the ſelf-murder is found by ſome inquifition ; and | do it without a lawful command, they are guilty of fe- 
conſequently the forfeiture thereof is ſaved by a pardon lony. 1 Hawk. 70. 27. A. 41. Bro. Appeal 69. 
of the offence before ſuch finding. 1 Hawk, P. C. 68. 3. The execution moſt be purſuant to, and warranted 
5 Co; 110. 3. 3 Inf. 54. 1 Saund. 362. 1 Sid. 150, | by the judgment, otherwiſe it is without authority; and 
162. But if there be no ſuch pardon, the whole is for- conſequently, if a ſheriff behead a man where it is no 
feited immediately after ſuch inquiſition, from the time | part of the ſentence to cut off the head, he is guilty of 
ſuch mortal wound was given, and all intermediate alien- | felony. 1 Hawk. 70. 35 H. 6. 57. 6, Bro. Appeal, 5. 
ations are avoided. 1 Haw#, P. C. 68. Ploaud. Com. S. P. C. 13. H. P. C. 36, 272. WI 


260. H. P. C. 29. 5 Ce. 110. And ſuch inquiſitions ; 


Juſlifialle homicide in the due advancement of public 
| ought to be by the coroner /uper viſum corporis, if the | Juſtice, relates either top criminal or civil cauſes. As to 
body can be found, and an inquiſition ſo taken, as ſome | the firſt, it may be juſtified in ſeveral caſes; as if a perſon 
ſay, cannot be traverſed, 1 Hawk, P. C. 68. H. P. C. having actually committed felony will not ſuffer himſelf 
29. 3 Infl. 55. | | | to be arreſted, but ſland on his own defence, or fly, fo 
But if the body cannot be found, ſo that the coroner, | that he cannot poſſibly be apprehended alive by thoſe who 
who has authority only ſuper viſum corporis, cannot pro- | purſue, whether private perſons or public officers, with 
ceed, the inquiry may be by juſtices of peace, (who by | or without a warrant from a magiſtrate, he may be law- 
their commiſſion have a general power to inquire of all | fully flain by them. 1 Haw#, P. C. 70. 22 Af. 55. 
felonies,) or in the King's Bench, if the felony were | Bro. Cor. 87, 89. S. P. C. 13. 3 Inft. 221. Dali. 
committed in the county where that court fits; and | cap. 98. H. P. C. 36. Crom. 30. | 
ſuch inquiſitions are traverſable by the executor, &c, 1 | Ut treſpaſſers in a foreſt, chaſe, park or warren, or any 
Hawk, P. C. 69. 3 Infl. 55. H. P. C. 29. 2 Lev. | incloſed ground wherein deer are kept, will not render 
141. | SEE 5028 300 themſelves to the keepers, upon hue and cry made to ſtand 
Alſo all inquiſitions of this offence being in the na- | to the King's peace, and fly from, or defend themſelves 
ture of indictments, ought particularly and certainly to | againſt them, they may be ſlain by force of the ſtatute de 
" ſet forth the circumſtances of the fact; and in the con- malefaforibus in parcis, and 4 Wil, & Mar. cap. 10. 
cluſion add, that the party in ſuch manner murdered | 1 Hawk. 71, S. P. C. 13. 6. Con. 30. 6. Dyer. 326. 
himſelf, 1 Haw#. 69. 3 Lev. 140, 3 Med. 100. 2 | pl. 3. CIR | _ | 
Lev. 152. Yet if it be full in ſubſtance, the coroner Homicide in the advancement of juſtice in civil cauſes 
may be ſerved with a rule to amend a defect in form, | may alſo be juſtified in ſome caſes: As where a ſheriff, 
1 Hawk. 69. 1 Sid. 225, 259, 3 Mod, 101. 1 Keb. Sc. attempting to make a lawful arreſt in a ci action, 
gen | CE or to retake one who has been arreſted and made his 
By the rubrick in the Common Prayer, before the | eſcape, is reſiſled by the party, and unavoidably kills him 
burial office, (confirmed by ſtat, 13 & 14 Car. 2. c. 4.) | in the affray. 1 Hawk. P. C. 71. 1 Rel. Rep. 189. 
perſons who have laid violent hands upon themſelves, H. P. C. 37. 3 Iuſt. 56. Crom. 24. a. Dalt. cap. 98. 
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mall not have that office uſed at their interment. And in ſuch cafe the officer is not bound to give back, 1 

| | but may ſtand his ground and attack the party, 1 Hawk. 1 

2. Of juſtiſiable homicidle, FE ith i Ed, Þ + 

1. It muſt be qwing to ſome unavoidable neceſſity, to But no private perſon of his own authority can arreſt Sl 

which the perſon who kills another muſt be reduced, | a man for a civil matter, as he may for felony, c. x . Wi. 

without any manner of fault in himſelf. 1 Hawk. 69. Hawk. 71. Crom. 30. 6. Neither can the ſheriff himſelf 1 

2. there muſt be no malice coloured under pretence | lawfully kill thoſe who barely fly from the execution of any 0M 
of neceſſity, for wherever a perſon who kills another, | civil proceſs. 1 Haw. 71. H. P. C. 37. e 
acts in truth upon malice, and takes occaſion from the As to juſtifiable homicide of a private nature, in the juſt „ 
appearance of neceſſity to execute his revenge, he 1s | defence of a man's perſon, houſe or goods, it may hap- T0 
; guilty of murder. 1 Hawk, P. C. 69. 2 Rol. Rep. | pen either by the killing of a wrong-doer, or an innocent +1538 
42 120, 121. MKelynge 28. H. P. C. 38. Brad. lib. 3. | perſon in the making of ſuch defence. And firſt; the 1 
; . | | 3 killing of a wrong-doer in the making of ſuch defence, KEY 
6 3. No one can plead a fact amounting to homicide /e may be juſtified in many caſes; as where a man kills one 2040 
b- defendendo, or by miſadventure, but in ſuch a caſe the | who aſſaults him in the highway to rob or murder him; 1 
| defendant muſt plead Not guilty, and give the ſpecial | or the owner of a houſe, or any of his ſervants, or lodgers, 1 
A matter in evidence: And it is alſo agreed, that where | Cc. kill one who attempts to burn it, or to commit 8 
; a ſpecial faft, amounting to juſtifiable homicide, is | therein murder, robbery, or other felony; or a woman +208 
Y found by the jury, the party is to be diſmiſſed, without | kills one who attempts to raviſh her; or a ſervant com- IS 
, being obliged to purchaſe any pardon, Se. 1 Hawk. | ing ſuddenly and finding his maſter robbed and ſlain, 1 
69. : falls upon the murderer immediately and kills him; for 1 

Tuſlifiable homicide is either of a public or private na- he does it in the height of his ſurpriſe, and under juſt 273 

ture, That of a public nature is ſuch as is occafioned by | apprehenſions of the like attempt upon himſelf; but in "$26 

the due execution or advancement of public juſtice, | other circumſtances, he could not have juſtified the kill. 1 

That of a private nature is ſuch as happens in the juſt ing of ſuch an one, but ought to have apprehended him, 8 

— of a man's perſon, houſe, or goods. 1 Hawk. | Ac. 1 Hawk. P. C. 71,72. 24 H. 8. cap. 5. Dake. "D448 

ND On | | cap. 98. | | 8 8 8 | 12:3 12 

As to juflifiable homicide in the due execution of public 1 either ſhall a man in any caſe juſtify the killing an- 1 
juſtice, the following rules muſt be obſerved: other by a pretence of neceſſity, unleſs he were himſelf 1 

1. The judgment, by virtue whereof any perſon is put | wholly without fault in bringing that neceſſity upon him- T0 

to death, muſt be given by one who has juriſdiction in -| ſelf; for if a man, in defence of an injury done by bimſelf, FIG 
the cauſe; for otherwiſe both judge and officer may bs | kill any perſon whatſoever, he is guilty of manſlaughter at "ao 
guilty of felony. 1 Hawk. P. C. 70. Dall. cap. 98. leaſt; as where divers rioters wrongfully withhold a houſe WE! 
10 Co. 76. 22 Ed. 4. 33. a. H. P. C. 35. by force, and kill thoſe who attack it from without, 1 
2. The judgment muſt be executed by the lawful of- | and endeavour to burn it. 1 Hawk. 72. Crom. 27. 6. 1 
ficer, Indeed it was formerly held, that any one might | H. P. C. 56. x | | 1 
as lawfully kill a perſon attainted of treaſon or felony, as Neither can a man juſtify the killing another in defence 1 
a wolf or other wild beaſt; and anciently a perſon con- | of his houſe or goods, er even of his perſon, from a hare 1 
private 1 
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pri vate tręſpaſi ] and therefore he that kills another, who, | 


claiming a title to his houſe, attempts to enter it by force 
and ſhoots at it, (ſee p Div. 5. and gr. as to ſhoot- 
ing 2) or that breaks open his windows in order to arreſt 
him, or that perſiſts in breaking bis hedges after he is for- 
bidden, is guilty of manſlaughter; and he who in his 
own defence kills another that aſſaults him in his houſe in 
the day-time, and plainly appears to intend to beat him 
only, he is guilty of homicide /e defendendo, for which 
he forfeits his goods, but is pardoned of courſe; yet it 
ſeems, that a private perſon, and, @ förtiori, an officer 
of juſtice, who happens unavoidably to kill another en- 
deavouring to defend himſelf from or we pg dangerous 
rioters, may juſtify the fact, inaſmuch as be only does 
his duty in aid of public juſtice. 1 Hawk, 72. H. P. C. 
40, 57. Cro. Car. 538. Dalt. cap. 98. 
According to the opinion of Mr, Serjeant Hawkins 
(which we conceive is law) A perſon who without pro- 
vocation is aſſaulted by another in any place whatſoever, 
in ſuch a manner as plainly ſhews an intent to murder 
him, as by diſcharging a piſtol, or puihing at him with a 
drawn ſword, Ce. may juſtify killing ſuch an aſſailant, 
as much as if he had attempted to rob him. 1 Hat. 72. 
N. Bendlo 47. 1 Ad. 41. Crom. 27. b. 28. 6. Dal. 
cap. 98. S. P. C. 15. a. 3 Infl. 57. Bacon 33. 
For other caſes, vide 1 Hawk. 73. Cro. Car. 338. 


March 5. 


3 Of excuſable homicide. 

Excuſable homicide is either per infortunium, or /e de- 
fendendo. Homicide per infortunium, or by miſadventure, 
is where a man in doing a lawful act, without any intent 
of hurt, unfortunately chances to kill another; as, where 
a labourer being at work with a hatchet, the head thereof 


flies off, and kills one who ſtands by. 1 Hawk. P. C. 73. 


6 Ed. 4. 7. b. Bro. Coro. 59, 148. 
Where a third perſon whips a horſe on which a man is 


riding, whereupon he ſprings out, and runs over a child, 
and kills him; in which caſe the rider is guilty of homi- 
cide per infortunium, and he who gave the blow, of man- 
ſlaughter. 1 Hawk. 73. H. P. C. 58. 59. | 

Where a workman, having firſt given loud and timely 
warning to all perſons to ſtand clear, flings down a piece 
of timber from a private houſe ſtanding out of the road, 
and thereby kills one who happens to be underneath : 
But if any perſon fling down ſuch a piece of timber idly 
in play, or even a workman fling it down in the ſtreets 
of a town, where the danger is apparent in reſpeR of the 
number of people continually paſſing by, he is guilty of 
manſlaughter. 1 Hawk. 73. Kelynge 40. Brad. lib. 3. 
c. 4. Dalt. cap. 96. H. P. C. 31. Bro. Coro. 229. 

Where workmen throw ſtones, rubbiſh, or other things, 
from an houſe, in the ordinary courſe of their buſineſs, 
by which a perſon underneath happens to be killed; if 
they look out and give timely warning to thoſe below, it 
will be homicide by miſadventure; it without ſuch cau- 
tion, it will amount to manſlaughter at leaſt; it was a 
lawful act, but done in an improper manner. It is ſaid 
by ſome, that if this be done in the ſtreets of London, or 
other populous towns, it will be manflaughther notwith- 
ſtanding the caution abovementioned. 

But this will admit of ſome limitation; if it be done 
early in the morning, when few or no people are ſtirring, 
and the ordinary caution is uſed, it ſcemeth that the party 


is excuſable. But when the ſtreets are full, chat will not 


ſuffice; for in the hurry and noiſe of a crowded ſtreet, 
few people hear the warning, or ſufficiently attend to it. 
Fafter's Crown Law 262, 263. 

Where a ſchoolmaſter in correing his ſcholar, or a 
father his ſoo, or a maſter his ſervant, or an officer, in 
whipping a criminel condemned to ſuch puniſhment, 
happens to occaſion his death; yet if ſuch perſons in their 
correction be ſo barbarous as to exceed all bounds of 
moderation, and thereby cauſe the party's death, they are 
guilty of manſlaughter at the leaſt; and if they make uſe 
of an inſtrument improper for correction, and apparently 
indangering the party's life, as an iron bar, or ſword, 
tc. or kick him to the ground, and then ſtamp on his 
belly and kill him, they are guilty of murder. 1 Hawk. 
73, 74. Brad, lib. 1, cap. 4. H. P. C. 31. Crom, 
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28, b. Dalt. cap. 96. | Keikw, 
5 Med, 287, 288, Se. ; | 
Where one lawfully uſing an innocent diverſion. 2 
ſhooting at butts, or at a bird, &c. by the glancing of 2 
arrow, or ſuch-like accident, kills another, 1 11 7 
74. Keilw, 108, Bro. Gor. 148. See Kelynge 41 _ 

Where a perſon happens to kill another in pla in | 
match of foot-ball, wreltling, or ſuch like ſports — 79 
are attended with no apparent danger of life and i 
tended only for the trial, exerciſe and improvement of 
the ſtrength, courage and activity of the parties ; 
Hawk. 74. Reilw. 108, 136. Crom. 29. 4. 11 } 5 

23. 4. 1 

Where one kills another in fighting at barriers or tilt; 
by the King's command, which by the better 925 
ſecures him from being guilty of felony by reaſon of = 
ſuch unfortunate accident, 1 Hawk. P. C. 74. 11 H ! 
23. 4. 3 Ha. 160. Keilw. 108, 136. "oy 
Bat if a perſon kill another by ſhooting at a deer, &. 
in a third perſon's park, in the doing whereof he is a 
treſpaſſer; or by ſhooting of a gun, or throwing ſlones 
in a city or highway, or other place where men uſual! 
reſort, by throwing ſlones at another wantonly in pla 4 
which is a dangerous ſport, and has not the leaſt c 
ance of any good intent; or by doing any other ſuch idle 
action as cannot but indanger the bodily hurt of ſome one 
or other; or by tilting or playing at hand-ſword without 
the King's command; or by parrying with naked ſwords 
covered with buttons at the points, or with ſwords in the 
ſcabbards, or ſuch like raſh ſports, which cannot be uſed 
without the manifeſt hazard of life, he is guilty of man. 
Haugbter. 1 Hawk. 74. H. P. C. 31, 32, 58. Con. 
Hob. 134. | 

And if a man happen to_kill another in the execution 
of a malicious and deliberate purpoſe to do him a perſonal 
hurt, by wounding or beating him; or in the wilful 
commitiion of any unlawful act, which neceſſarily tends 
to raiſe tumults and quarrels, and conſequently cannot 
but be attended with the danger of perſonal hurt to ſome 
one or other; as by committing a riot, robbing a park, 
Sc. he ſhall be adjudged guilty of murder. 1 Haws, 
P. C. 74. H. P. C. 52, 57. Kelynge 117. 

And @ fortiori, he ſhall come under the ſame conſtruc- 
tion, who, 1n the purſuance of a deliberate intention to 
commit a felony, chances to kill a man, as by ſhooting 
at tame fowl with an intent to ſteal them, (Fc. for ſuch 
perſons are by no means favoured, and they muſt at their 
peril take care of the conſequence of their actions; and 
it is a general rule, that wherever a man intending to 
commit one felony, happens to commit another, he is as 
much guilty as if he had intended the felony which he 
actually commits, 1 Hawhk. P. C. 74. 3 of. 56. 
Kelynge 117. H. P. C. 52. | 

If any one ſhoot at any wild fowl upon a tree, and 
the arrow killeth any reaſonable creature afar of, with- 
out any evil intent in him, this is by miſadventure ; for 
it was not unlawful to ſhoot at the wild fowl: But if he 
had ſhot at a cock or a hen, or any tame fowl of another 
man's, and the arrow by miſchance had killed a man; 
if his intention was to ſteal the poultry (which mult be 
collected from circumſtances) it will be murder by reaſon 
of that felonious intent; but if it was done wantonly, and 
without that intention, it will be barely manſlaughter, 
Feſt. 258, . 

The rule before laid down ſuppoſeth, that the act 
from which death enſued, was malum in ſe. For if it 
was barely malum prohibitum, as ſhooting at game by a 
perſon not qualified by ſtatute-law to keep or uſe a gun 
for that purpoſe; the caſe of a perſon offending, will 
fall under the ſame rule as that of a qualified man, For 
the ſtatutes prohibiting the deſtruction of the game under 
certain penalties, will not, in a queſtion of this kind, 
enhance the accident beyond its intrinſick moment. 
Feft. 259. | | 
Neither ſhall he be adjudged guilty of a leſs crime who 
kills another, in doing ſuch a wilful a& as ſhews him to 
be as dangerous as a wild beaſt, and an enemy to man- 
kind in general; as by going deliberately with a horſe 
uſed to ſtrike, or diſcharging a gun among a multitude 


136. Kelyage 65, See 


of people, or throwing a great ſtone or à piece of timber 


from 
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from u hols Into u street; ttosgx which he Ko that However it is certain, that notwithſlahding nelther of 


many are paſſing;' and it is no Secuſe that he intended 
no harm to any one in particular or that he meant to 
do it only for ſport, or to frighten the people, Te. 1 


Hawk: P. C. 24. H, P. C. 31, fl. 3 Toft. 37. Dal. 


cap. 93, 07: 11 H. 7: 23. 4. Bro. Coro. 229. 
| 1 i defendendo, or by ſelf-defence, ſeems to 


be where one who has no other poſſible means of pre- 
ſerving his life from one who combats with him on a ſud- 


den quarrel; or of defending his perſon from one who 
attempts to beat him, (eſpecially if ſuch attempt be made 
upon him in his own houſe) kills the perſon by whom 


he is reduced to ſuch an inevitable neceſſity. 1 Hawk. 


E. C. 74. 75. H. P. C. 40. a S. P. C. 15. $3 


And not only he who on an aſſault retreats to à wall, | 


or ſome ſuch ſtreight, beyond which he can go no further 


before be kills the other, is adjudged by the law to act 
upon unavoidable neceſſity: But alſo he who being aſ- 
ſaulted in ſuch a manner, and in ſuch a place, that he 


cannot go back without manifeſtly indangering his life, 
kills the other without retreating at all. 


411 | | | 
? And notwithſtanding a perſon, who retreats from an aſ- 
ſault to the wall, give the other divers wounds in his re- 
treat, yet if he give him no mortal one till he get thither, 
aud then kill him, he is guilty of homicide /e 4eftndendo 
only. 1 Hawk, 75. H. P. C. 41. Crom. 28. S. P. C. 
15. 2. | . AE, 
40 an officer who kills one that reſiſts him in the 
execution of his office, and even a private perſon that 
kills one who feloniouſly aſſaults him in the highway, 
may juſtify the fact without ever giving back at all. 
1 Hawk. P. C. 75. H. P. C. 41. 3 H. 56. Crom. 
28. a. 4 0 : ES 9 4 1 + 2m os. 4 1 * 
According to ſome good opinions, even he who gives 
another the firſt blow on a ſudden quarrel, if he after- 
wards do what he can to avoid killing him, is not guilty 
of felony; yet ſuch a perſon ſeems to be too much favour- 
ed by this opinion, inaſmuch as the neceſſity to which he 
is at laſt reduced, was at the firſt owing to his own fault. 
And it is now agreed, that if a man ſtrike another upon 
malice prepenſe, and then fly to the wall, and there kill 
him in his own defence, he is guilty of murder. 1 Hawk. 
P. C. 75. S. P. C. 15. a," Cm. 28. 4. Dalt. cap. 98. 


Kelynge 58. H. P. C. a2 


It ſeems clear, that neither of theſe homicides (except 
as aforeſaid) are felonies, becauſe they are not accompani- 
ed with a felonious intent, which is neceſſary in every fe- 
lony, 1 Hawk. 75. 3 Inf. 56. 2 Infl. 49 
And from hence it ſeems plainly to follow, that they 
were never puniſhable with loſs of life: And the ſame 
alſo farther appears from the'writ De odio & atia, by vir- 
tue whereof, if any perſon. committed for killing another, 
were found guilty of either of theſe homicides, and no 
other crime, he might be bailed; and indeed it ſeems to 
be againſt natural juſtice to condemn a man to death, for 
what is owing rather to his misfortune than his fault. 1 
Haro. 757 © e 9) % e ire 

It is true indeed, that ſome of our beſt authors have 
argued from the ſtatute of Mar/bridge, Ch. 26. which 
enafts, that murdrum de cætero non adjudicetur, ubi infor- 
tunium tantummodo adjudicatum eft, & c. That before this 
ſtatute homicides by miſadventure, or. /e defendengo, were 
adjudged murder, and conſequently puniſhed by death. 

1 Hawk. 75. 2 Inf. 56. S. P. C. 16. "By 

But to this it may be anſwered, that murder in thoſe 
days ſignified only the private killing of a man, by one 
who was neither ſeen nor heard by any witneſs,: for 
which the offender, if found,” was to be tried by ordeal, 
and if he could not be found, the town in which the 
fact was done, was to be amerced ſixty · ſix marks, unleſs 
it could be proved that the perſon killed was an Eu- 
gli 2 otherwiſe it was preſumed he was a Dane or 
Norman, who in thoſe days were often privately made 


away with by the Eagliſs. And it being a doubt whether | 


homicide by miſadventure, &c. were to be' eſteemed 
murder in this ſenſe, it ſeems to have been the chief 
intent of the makers of this ſtatute to ſettle this queſtion. 
1 Hawk. 75, Brac. 134. 6. 135. 4. Kelynge 121. 
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1 Hawk. 75. 
Bro. Coro. 125. 43 Af. 31. 3 Inft. 56. Hi. P. 65 


— 


hs. 


. 


. 


— 


theſe offences be felonies, yet a perſon guilty of them is 
not ballable by jaſfices of' peace, but muſt be committed 
till the next coming of the juſtices of eyre or gaol- delivery. 
1 Hawk: 76. H. P. C. 98, 99. 2 las. 315: Date, 
cap. 98. But they may be brought up by habeas corpus, 


before any of the twelve judges, and bailed. 


Indeed, anciently à perſon committed ſor the death of 
a man, might ſue out the writ De odio & atia, which by 
Magus Charta 16. is grantable without fee; and if 
thoreon, by an inqueſt taken by the ſheriff, he were 
found to have done the fact by miſadventure, or /e 4e. 
Ftndendo, he might be mainpriſed by twelve men, upon 
the writ De ponendo in ballium. But ſuch writs and en- 
quiries were taken away by the ſtatute of Gloucgſter, g. and 
28 Ed. 3.9. and though perhaps they were again re- 
vived by 42 Ed. 3. 1. which makes all ſtatutes contrary 
to Magna Charta void; yet at this day they ſeem to be 
obſolete, and, indeed, uſeleſs, ' inaſmuch as the party 
may probably be ſooner delivered in the uſaal courſe, by 
the coming of the juſtices of gaol- delivery. 1 Hawk. 76. 
S. P. C. 77. g. 2 Infl. 43, 315. 9 C. 56. Co. Bail 
and Mainfrixe, „ e 8 4 4G 
It is alſo agreed, that no one can excuſe the killing 
another, by ſetting forth in a ſpecial plea, that he did it 
by miſadventure, or /r dgfendendb, but that he muſt plead 
Not guilty, and give the ſpecial matter in evidence. And 
that wherever a perſon' is found guilty of ſuch homicide, 
either by a ſpecial indictment for the ſame, or by a ver- 
diet ſetting forth the circumſtances of the caſe on a gene- 
ral indictment of murder or homicide, he ſhall be diſ- 
charged out of priſon upon bail, and forfeit his goods : 


But, that upon removing the record by rerflorari into 


Chancery, he ſhall have his pardon of cburſe, without 


1 ſtaying for any warrant from the King to that purpoſe, 


1 Hawk..76. 4 H. 7. 2. a. Teilw. 53. a. 108. 5. 2 
Inft. 316. S. P. C. 15. 6. 16. 6. Dalt. cap. 96, 98. 
F. V. B. 246. C. H. eee ee | 


JL 2... 4+ Of manſlaughter. ' 1 

; Homicide againſt the life of another, amounting to s- 
lony, is either auith or without, malice ; that which is with- 
out malice is called manſlaughter, or ſometimes chance- 
medley, by which we underſtand ſuch killing as happens 
either on a ſudden quarrel, or in the commiſſion of an un- 
lawful act, without any deliberate intention of doing any 
miſchief at all, 1 Haul. 76. 3 inf. 55, 57. Dall. 
cap. 94. H. P. C. 56, 7 RRP PIE OY 

And from hence it follows, that there can be no ac- 
ceſlaries to this offence before the fact, becauſe it muſt be 
done without premeditation. | 
P, C. 247, irie , ·˙ ù / 

There is a particular kind of manſlaughter proper to 
be conſidered here, from which the benefit of clergy is 
taken away, by 1 Jar. I. c. 8. Where any perſon ſhall 
ſtab or thruſt any perſon or perſons that hath not then any 
weapon drawn, or that hath not then firſt ſtricken, the 
party which ſhall ſo ſtab or thruſt, ſo as the perſon or 
perſons ſo ſtabbed or thruſted, ſhall thereof die within 
the ſpace of ſix months then next following, although it 
. be proved that the ſame was done of malice fore- 
thought.“ , | 


It is generally holden, that this ſtatute 10 but declara- 


tive of the Common law, and in the conſtruction thereof, 
the following points have been reſolved, 1 Hawk, 77. 
1 Bulft. 87. Kelynge 55. 3 8 wry 

1. That wherever a perſon who happens to kill another, 
was ſtruck by him in the quarrel before he gave the mor- 
tal wound, he is out of the ſtatute, though he himſelf 
gore +" wit blow. 1 Hawk..77. 1 Jon. 240. See 3 

» 200, , ; 

2. That he who actually gives the ſtroke, and not any 
of thoſe who may be ſaid to do it by conſtruction of law, 
as being preſent, and aiding and abetting the fact, are 
within the ſtatute ; from whence it follows, That if it 
cannot be proved by whom the ſtroke was given, none 
can be found guilty within the ſtatute, 1 Hawk. 77. 
H. P. C. 58. dlen 44. 2 
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like inftrament, which cannot come properly under the 
words zhreft or fab, is not a killing within the ſtatute; 
but it ſeems that the diſcharging a' piſtol; or throwing 8 
pot, or other dangerous weapon at the party, id within 
the equity of the words, having a: weapon drawens for 
penal ſtatutes are conſtrued ſtrictly againſt the ſubject, 
and favourably and equitably for him. 1 Mawt. 77. 


1 Jones 432. 3 Lev. 266. 


4+ That there is no need to lay the concluſion of the 


iadid ment contra formam flatuti, becauſe the ſtatute makes 


no new offence, but only takes away the privilege of 
clergy from an old one, and leaves it to the judgment af 


the common law; from whence it follows, that a perſon 
iadicted on the ſtatute, may be found guilty. of man- 
{laughter generally, Alſo from the ſame ground it bath 
been reſolved, That if an indictment lay, and a verdict 
alſo find, a fact to be contra 2 ftatuti, which cannot 
poſſibly be ſo, as if A. and B. aid 


manner as they ſhould have been, if theſe words coptrg 
formam flatuti had been wholly omitted, becauſe the ſub- 
ſtance of the indictment being found, they may be rejęct- 
ed as ſenſeleſs and ſurplus: And, @ fortiori, therefore it 
is certain, that they ſhall do no hurt to an indictment or 
verdict containing a fad which may be within the ſtatute, 
1 Haul. 77. H. P. C. 58, 266. Allen 47. Cre: Far 


283. | 
That, as theſe words, contra formam flatuti, do not 


* | 
vitiate an indictment which would be good without them; 
fo alſo, they. will not ſupply a defect in a vitious one, 


at 


which does not ſpecially purſue the ſtatute. 1 Hawk. 77. 


H. P. Co 58. 


2 : 5 of mer der. | 
Homicide againſt the life of another, amounting to „- 
lam with malice, is either murder or petit treaſon. And 
firlt of murder, which anciently fignified only the private 
kiiling of a man, for which, by force of a law introduced 
by King Cantus for the preſervation of his Danes, the 
town or hundred where the fact was done, was to be 
amerced to the King, unleſs they could prove that the 
xk lain were an ExgliÞman, (which proof was called 
zgleſchire ) or could procure the offender, &c. And in 
thoſe days, the open wilful killing, of a man through 
anger or malice, Cc. was not called murder, but wolun- 
tary bomicide. 1 Hawk. 78. Bract. 134. b. 135. a. 
Kelynge 121, &c. Bradt. 121. a. | 9 
But the law concerning 'Engle/chire having been 
aboliſhed by 14 Ed. 3. 4. the killing of an Exgli or 
foreigner through malice prepenſe, whether committed 
openly or ſecretly, was by degrees called murder ; and 
13 Rich. 2. 1. which reſtrains the King's pardon in certain 
caſes, does in the preamble, under the general name of 
murder, include all fach homicide as ſhall not be pardoned 
without ſpecial words; and in the body of the act ex- 
preſſes the ſame by murder, or killing by await, aſſault, 
or malice prepenſed. And doubtleſs the makers of 25 H. 8, 
cap. 1. which excluded all ju murder of malice prepenſe 
from rhe benefit of clergy, intended to include open, as 
well as private, homicide within the word murder. 1 
Hawk. 78. S. P. C. 18. b. 19.2 - "IE $99 
By murder, therefore, at this day we underſtand, the 
wilful killing of any ſabje& whatſoever, through malice 


foretbong bt, whether the perſon ſlain be an Exgliſhmar or 


foreigner. 1 Hawk. 78. 
Not only he who by a wound or blow, or by poiſon- 


ing, flrangling or famiſhing, Cc. directly cauſes an- 
and deliberately doing a thing which apparently endan- 
s another's life, and thereby occafions his death, ſhall 
9 to kill him. 1 Hawk. 78. 3 Toft. 48. 
H. P. C 53, Palm. 548. Vide examples in 1 Hawk, 
Polt. 122. a.'b. Dalt. cap. 


93. | | 
And in ſome caſes a man fhall be ſaid, in the judg- 
ment of the law, to kill one who is in truth actually kill- 


ed by another, or by himſelf; as where one by dureſs | 


df a man with a hammer, or ſach | 


| 


| 


ed and abetted C. contre | 


formam flatuti, yet neither ſuch indictment nor verdict | 
are void, but A. and B. ſhall be dealt with in the ſame 


other's death, but alſo in many cafes, he who by wilfully | 


I” 


of impriſonment compels a man to accuſe an innocent | Bro, Coro. 140, 141, 143. Indian. 3. S. F. 1 "Pp 


perſen, who, on his evidence, is condemned ang 
cuted ; pr where one incites 3 kill Unie or 
angther; or mherg one lays poiſon with an. intent to 
one man, - which yas afterwards accidently, taken, by an- 
ather who. dies thereof. 1 Haywk, B. C. 39. F. P. C. 36. 
29% 2 2 cap. 93. 1 Hawk., cap. 1. tes. 7. 
- Allo he who wilfolly neglefs to prevent a miſchief 
which he mey and ought to provide againf, is, as ſome 
haye ſaid, in judgment of the law, the actual Cauſe of 
the damage which enſues; and therefore if à man haye 
an ox or horſe, which he knows to be miſchigyous, by 
being uſed to gore or ſtrike at thoſe who came near them, 
and do not tie them up, but leave them to their liberty 
and they afterwards kill a man, according to ſome opi. 
nions, the owner may. be indicted, as having himſelf 
killed him; and this is agreeable to the Molaical law. 
However, as. it ie agreed by all, ſuch a perſon is guilty 
of a very groſs miſdemeanor. 1 Hawk. 79. Fitz. Corow 
311. 8. P C. 17. 4. Crom. 24+. . Dait. cap. 93. 
Huli. 122. 4. H. g. . 53 Exodut, E. 2. V. 29. 
Alco ix is agreed, That no perſon ſhall be adindged by 
any act whatever to kill another, who doth not die thereof 
within a year and 4 day after; in the computation where. 
of, the whole day on which the hurt was done ſhall be 
reckoned the firſt. 1 Hawk. P. C. 79. H. 0 55. 
Pult. 123. a. Dalt, cap. 93. S. P. C. 21. 4. 
But if à perſan hurt by another die thereof within a 
year and a day, it is no excuſe for the other, that he 
might have recovered, if he had not neglected to take 
ee 1 Hawk, 79. 3 Iaf. 53. Kelynge 26, 
1 Led. 17. | F . 
As to the place where ſuch killing is within the conu- 
ſance of the law, it ſeems that the killing of one who is 
both wounded and dies out of the realm, or wounded out 
of the realm and dies here, cannot be determined at Com- 
mon law, becauſe it cannot be tried by a jury of the 
neighbourhood where the fact was done. But it is agreed, 
that the death of one who js both wounded and dies be- 
youd ſea, and it is ſaid by ſome, that the death of him 
wha dies here of a wound given there, may be heard and. 
detarmined before the copfable and marſhal, according 
to the Civil law, if the King pleaſe to appoint a conſla- 
ble. And it ſeemeth alſo to be clear, that 


Racke for killing Mr. Fergu/on, at the cape of Good Hape. 
A murder at ſea was anciently cogniſable only by the 
Civil law, but now by force of 27 H. 8. 4. and 28 
H. 8. 15. it may be tried and determined | before the 
King's Commiſſioners in any county of England, accord- 
ing to the courſe of the Common law; yet the death of 
one. who is at land of a wound receiycd at ſea, is neither 
determinable at Common law, nor by force of cither of 
theſe ſtatutes : but ie ſeems, that it may be tried by the 
conſtable and marſhal, or before the commiſſioners ap- 
— 54. 3 inft. 48. But now ſee 2 Ged. 2. c. 21. 
N And it is ſaid by ſome, that the death: of one who died 
in one county, of a wound given in another, is nat in- 
dictable at all at Common law, becauſe the offence was 
not complete in either county, and the jury could enquire 
only of what happened in their own county, But it bath 
been holden by others, That if the corps were carried into 
the county where the ſtroke was given, the whole wight 
be 3 of by a jury of the ſame county. And it i, 
agreed, that an appeal might be brought in either count, 
and the fact tried by a jary returned jointly from gach. 
And at this day, by force of 2 3 £4. 6. 24. che whole 
is triable by a jury of the county wherein the death ſhall 
happen, on an inditment found, or appeal brought, in 


the Tame county. 1 Hawk. 79, 80. 3 1. —＋ 


6 H. 7. 10. 4. Finch Law. 411. 8. P. C. 182. Bro. 
al 3. 80, 83, 85, 149. e 
l — of 648. cap. 6. a murder in Wales 
may be enquired of in an adjoining Zng/zf county, but 
appeals muſt ſtill be brought in the proper county. 1 
Hawk. 80. Cro. Car. 247. 1 Jes. 255+ 1 Leu. 118, 
5 1 „118. g 0 , 0 3 * of #5. | 
„ is 83 That the malicious killing of avy perſon, 
whatſoever nation or religion he be of, or of whatſoever 
crime attainted, is murder. 1 Hawk. 80. 3 . 50. 
And it was anciently holden, That the cauſing of an 
abortion by giving a potion to, or ſtriking a woman big 
with child, was murder: but, at this day, it is ſaid to be 
a great miſprĩſion only, and not murder unleſs the child 


- 


& © 


be born alive, and die thereof, in which caſe it ſeems 
clearly to be murder, notwithſtanding ſome opinions to 
the contrary. And in this reſpe& alſo, the -Common 
law ſeems to be agreeable to the Moſaical, which is as to 
the purpoſe thus expreſſed ; If men ſtrive and hurt a 
woman with child, ſo that her fruit depart- from her, 
and yet no miſchief follow, he ſhall be ſurely puniſhed, 
according as the woman's huſband will lay upon him, 
and he ſhall pay as the judges determine; and if any 
miſchief follow, then thoſe ſhall give life for life.” | 
1 Hawk. 80. Brad. 121. S. P. C. 21. Bro. Coro. 
91. H. P, C. 53. 3 Inſt. 5. 3 Af. 2. Bro. Coro. 
68. Dalt. cap. 93. Exodus, cap. 21. v. 22, 23. 
It ſeems alſo agreed, that where one counſels a woman 
to kill her child when it ſhall be born, who afterwards | 
kills it in purſuance of ſuch advice, he is an acceſſary to 
the murder. 1 Hawk. 80. Dyer 186, 3 Inft. 51. 
As to what killing ſhall be adjudged of malice prepenſe 
or murder; it is to be obſerved, that any former deſign 
of doing miſchief may be called malice; and therefore 
that not ſuch killing only as proceeds from premeditated | 
hatred or revenge againſt the perſon killed, but alſo in 
many other caſes, ſuch as is accompanied with thoſe cir- 
cumſtances that ſhew the heart to be perverſly wicked, is 
adjudged to be of malice prepen/e or aforethought, and con- 
7 - 160g murder. 1 Hawk, 80, Kelynge 127. Stran. 
766. | | | 
And according to this notion, it is thought proper to 
conſider, 1. Such murder as is occaſioned through any 
expreſs purpoſe to do ſome perſonal injury to him who is 
flain in particular; which ſeems to be moſt properly | 
called expreſs malice. 2dly, Such as happens in the exe- 
cation of an unlawful action, principally intended for 
ſome other purpoſe, and not to do a perſonal injury to him 
in particular who is ſlain, in which eaſe the malice ſeems 
to be moſt properly ſaid to be implied. 1 Haut. 80. 
Kelynge 129, 130. h 311. 
As to murder in the firfl ſenſe, ſuch acts as ſhew a 
direct and deliberate intent to kill another, as poiſoning, 
ſtabbing, and ſuch like, are ſo clearly murder, that there 
are not any queſtions relating thereto worth explain- 
ing: but the caſes which have borne diſpute, have ge- 
nerally happened in the following inſtances. 1, In 
duelling. 2dly, In killing another without any provo- | 
cation, or but upon a flight one. 3dly, In killing one 
whom the perſon killing pretended to hurt in a leſs degree. 
1 Hawk. Bo. 5 * lg & -| 
As to the firſt inſtance of this kind, it ſeems agreed, 
that wherever two perſons in cool blood meer abc“ fight 
on a precedent quarrel, and one of them is killed, the 
other is guilty of murder, and cannot help himſelf by 
alledging that he was firſt truck by the deceaſed; or that 
he had often declined to meet him, and was prevailed 
upon to do it by his importunity ; or that it was his only 
intent to vindicate his reputation, or that he meant not 
to kill, but only to diſarm his adverſary: For fince 
he deliberately engaged in an a@ in deflance of 
the laws, he muſt at his peril abide the cqnſequences 
thereof, 1 Hawk, 80, 81. 1 Bulft. 86, 87. 2 Bult. 
147. Crom. 22. 6. 1 Rel. Rep. 360. 3 Bulft, 171. 
H. P. C. 48. OF 4 ee 
From hence it clearly follows; that if two perſons 
quarrel aver night, and appoint to fight the next day ; 
or quarrel in the morning, and agree to fight jn the 
aſternoon, or ſuch a conſiderable time after, by which, 


6 
| 


— — 


—— — 


combat with the other, 


H O M 


blood was-cooled,” and then they meet and fight; and ape 
Hey of wulder! 1 Hi. 6. 3 


kill the other, he z | 
Is. 5 1. H. F. . 48. Kelnge 56. 1 Lev. 80,” 
"And wherever it appears from the whole circumſtances 
of the caſe; that he who kills another on. à ſudden quar- 
rel was maſter of his temper at the time, he is gaifty of 
murder; as if after the quarrel he fall into other diſcourſe, 
and talk-calmly theren; or perhaps af be” bas "16 much 
conſideration as to ſay, that the place wherein the quar- 
rel happens, is not convenient for'fightin or that if he 
ſhould fight at preſent; he ſhould have the diſadvant 

by reaſon of the height of his ſhoes, Sc. i Hawk, 81. 
Kelynge 56. 1 Sid. 177. 1 Lev. 180. 

If 4. on 8 quarrel with B. tell him that he will not 
ſtrike him, but that he will give B. a pot of ale to ftrike 
him, and therenpon P. ſtrike, and A. kill him, he is 
guilty of murder; for he ſhall not elude the juſlice of the 
law by ſuch pretence to cover his malice. 1 Haul. $1. 
F. HC. 06. S e abe K ne 20 

In like manner, if B. challenge 4. and A. refuſe to 


he ſhall go the next day to ſuch a town. about his buſi- 
neſs, and accordingly B. meet him the next day in the 
road to the ſame town, and aſſault him, whereupon they 
fight, and 4. kills B. he js; in the opinion of Hawkins, 
guilty of murder, unleſs it appear by the whole circum- 
ſtances that he gave B. ſuch information accidentally, 
and not with a deſign to give him an opportunity 
* fighting. 1 Haut. $1. Crom. 22. 3. AH. C. 


N Stat aa Aa I nnd 
And at this day it fans to hb fatcled, That if a mas 
aſſault another with malice prepenſe, and after be driven 


by him to the wall, and kill him there in his own defence; | 


he is guilty of murder in reſpect of his firſt intent. 1 
Hawk, 81. Crom. 22. b. Dall. cup. 93» H. F:; C. 47. 
Kelynge 88. Mawgridge's caſe. | * 57h 
And it hath heen adjudged, that even upon a ſudden 
quarrel, if a man be ſo far provoked by any bare words 
or geſtures of another, as to make a puſh at him with 2 
ſword, or to ſtrike at him with any other ſach reapon 
as manifeſtly indangers his life, before the other's ſword is 
drawn, and thereupon a fight enſue, and he who: made 
ſuch aſſault kill the other, he is guilty of murder; be- 
cauſe that by aſſaulting the other in ſuch an outrageous 
manner, without giving him an 9p ortunity to defend 
himſelf, he ſhewed that he inten <d not to fight with 
him, but to kill him, which yiolent revenge is no mor 
excuſed by ſuch a {light provocation, than if there bag 
been none at Ht * * * 81. Cem. 23. a, 6. Dall. 
cap. 93. Kelynge 61. Mowgrigge's caſme. 
But it is il that if be 4 5 on another in 
a fudden quarrel, make no paſs at him al his ſword 1s 
drawn, and then fight with him, he is guilty of man- 
Daughter only, becauſe 72 by negleQing the opporta- 
nity of killin the other, be was on his guard, 1 
condition to defend himſelf, with like b rd to both, 
he ſhewed that bis intent was not fo much to 41}, as tb 
with in 7 with thoſe com- 
mon notions of bondur, whic Prevailing over reaſon, 
during 9 Hol wan is under the tranſports of a 
udden paſſion, ſo far mitigate his offenge in fighting; 
Gen ON Ca by Jos 
ee. Nair Obs 131 8 Bp As 
1. alt N:; 5 
* had if two þ 


d if two happen to. fall gut upon a ſudden, and 
preſently agree to fight, and each, of them fetch 4 ea- 
Pon, bd nr the field, and there one kill the other, 
he is guilty of manſlaughter, only, becauſe he did it in 

How. 82. H. P. C. 48. 3 


* 
. NH 
a 1 "8. © 


And dan en 5ndylgence is Hern to the frailrigs'of 
human nature, that 'where ty wwe for- 
merly fought. on malice, are ards to all appear- 

war Appea 


grate, e 
xe fact. 1 Hawk. $2, Crom, 23. 4. Dale.” cap." 53. 
Lf PF" EE = 3} ,2: 362 CE3 a, hen 


* 


in common intendment, it muſt be preſumed that the 


| 


bur 


meer him; but, in oider to evade the law, tells B. that 
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but alſo his ſeconds are guilty of murder, whether they | 


ſo far as to hold, 


fought or not; and ſome have 
W Eile are alſo equally 


chat the ſeconds of the perſon 


uilty, in re of that countenance which they give 
| 2 thetr cw rot in the execution of their purpoſe, by 


accompanying them therein, and being ready to bear a 
part with them: but perhaps the contrary opinion is 
the more plauſible; for it ſeems too ſevere a conſtruQtion 
to make à man by ſuch reaſoning the murderer of his 
friend, to whom he was ſo far from intending any miſ- 
chief, that he was ready to hazard his own life in his 
quarrel, 1 Hawk. 82. H. P. C. 51. Dalt. cap. 93. 
As to the /ccond inſtance of this kind, wiz. ſuch mur- 


der as happens in killing another without any provoca- 


tion, or but upon a flight one; it is to be obſerved, that 
wherever it appears that a man killed another, it ſhall be 
intended prima facie that be did it maliciouſly, unleſs 
he can. make out the contrary, by M that he did 
it on a ſudden provocation, c. 1 Hawt. 82. Kelynge 
27. . — 

Alfo it ſeems to be agreed, that no breach of a man's 
word or promiſe, no treſpaſs either to Jands or goods, no 
affront by bare words or geſtures, however falſe or malici- 
ous it may be, and aggravated with the moſt provoking 
circumſtances, will excuſe him from being guilty of 
murder, who is ſo far tranſported thereby, as immediately 
to attack the perſon who offends him, in ſuch a manner 
as maniſeſtly endangers his life, without giving him time 
to put himſelf upon his guard, if he kills him in pur- 
ſuance of ſuch aſſault, whether the perſon ſlain did at 
all fight in his defence or not: for ſo baſe and cruel a re- 
venge cannot have too ſevere a conſtruction. 1 Hawk, 
82. MKelynge 131, 135. 2 Rol. Rep. 460, 461. 
Dalt. cap. 93. Co. Elia. 779. Ny 171. 1 Sid, 
277- 1 Levinz. 180. Hob. 121. con. 1 Ton, 
432. 2. | | 3 
Bat if a perſon fo provoked had beaten the other only 
in fuch a manner, that it might plainly appear that he 
"meant not to kill, but only chaſtiſe him; or if he had 
reſtrained himſelf till the other. had put bimſelf on his 

„ and then in fighting with him had killed him, he 
ad been guilty of manſlaughter only, 1 Haw. 82. 
Kelynge 55, 61, 131. „ 
And of the like offence ſhall he be adjudged guilty, 
who ſecing two perſons fighting together on a private 
quarrel, whether ſudden or malicious, takes part with one 
of them, and kills the other. 1 Hawk. 82. Kelynge 
61, 136. Cro. Jac. 296. 12 Co. 87. | 


Neither can he be thought guilty of a greater crime, 
who finding a man in bed with his wife, or being actu- 
ally ſtruck by him, or pulled by the noſe, or fillipped 


upon the forehead, immediately kills him; or who hap- 
vs to kill another in a contention for the wall; or in 
the defence of his perſon from an unlawfal arreſt; or in 
the defence of his houſe from thoſe who, claiming a title 
to it, attempt forcibly to enter it, and 1 that purpoſe 
at it, Ec. or in the defence of his poſſeſſion of a 
room in a public houſe, from thoſe who attempt to turn 
him out of it, and thereupon draw their ſwords upon 
him; in which caſe the killing the aſſailaut hath been 
holden by ſome to be juſtifiable ; but it is certain, that 
it can amount to no more than manſlaughter. 1 Haul. 
82, 83. H. P. C. 57. 3 I. 55. Kehnge 51, 137. 
Crom. 27. 4. | | 


Nox was he judged criminal in a higher degree, who - 


ſecing his ſon's noſe bloody, and being told by him, that 
he had been beaten by ſuch a boy, ran three quarters of 
2 mile, and having found the boy, beat him with a ſmall 
cudgel, whereof he afterwards died. 1 Hawk, 83. H. 
P. E 48. Cro, Tac. 296. 12 Co. 87. \ | 

As to the third inftance of the kind, wiz, ſuch mur- 
der as happens in killing one whom the perſon killing in- 
tended to hurt in a leſs degree; as to which it is to be 
obſerved, that wherever a perſon in cool blood by way of 
revenge, unlawfully and deliberately beats another in 
ſach a manner that he afterwards dies thereof, he is 
guilty of murder, however unwilling he might have been 
to have 8 1 Hawk, 83. Ln. 119. Mau- 
gridge's caſe. f. C. 49, 50, 51, 52. 
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Alſo it ſeews, that he who upon a ſudden provocation 
executeth his revenge in ſuch a eruel manner, as ſhews a 
cool and deliberate intent to do miſchief; is guilty of 


murder, if death enſue; as where the keeper of a park 


finding a boy ſtealing wood, tied him to a'horſe?; tail 
and beat him, whereupon the horſe ran away with aud 
killed him, 1 Hawk. 83. Cre, Car. 131. '1:Fon. 108 
Pals. 543 H. pP. Leg. em HN F} ig. 9 . 
As to the caſes where ſuch killing ſhall be adjudped 
murder, which happen in the. execution. of an — 
actian, principally intended for ſome other purpoſe, ang 
not to do a perſonal injury to him in particular who 
happens to be ſlain, they are as follow. And firſt, Such 
killing as happens in the execution of an unlawful action 
whereof the principal intention was to commit another 


felony ; it ſeems agreed, that wherever a man happens to 


kill another in the execution of a deliberate Purpoſe to 


commit any /e/ony, he is guilty of murder; as wh 
perſon ſhooting at tame fowl, with an intent to fel 


them, accidentally kills a man; or where one ſets upon 


a man to rod him, and kills him in making reſiſtance; 


or where a perſon ſhooting at, or fighting with one man 
with a deſign to murder bim, miſſes him, and kills an. 


other. 1 Hawk 83. MKelynge 117. H. P. C. 46. 50. 


Dalt. cap. 93. Moore 87, n 

And not only in ſuch caſes, where the very a& of a 
perſon having ſuch a felonious intent, is the immediate 
cauſe of a third perſon's death, but alſo where it any 
way occaſionally cauſes ſuch a misfortune, it makes him 


guilty of murder; and ſuch was the caſe of the buſbang, 


who gave a poiſoned apple to his wife, who eat not 
enough of it to kill her, but innocently, and againſt the 
huſband's will and perſuaſion, gave part of it to a child 
who died thereof; ſuch alſo was the caſe of the wife who 
mixed ra//bane in a potion ſent by an apothecary to her 
huſband, which did not kill him, but afterwards killed 


| the apothecary, who to vindicate his reputation taſted it 


himſelf, having firſt ſlirred it about: Neither is it ma- 
terial in this caſe, that the ſtirring of the potion might 
make the operation of the poiſon more forcible than 
otherwiſe it would have been; for inaſmuch as ſuch a 
murderous intention, which of itſelf perhaps in ſtrictneſs 
might juſtly be made puniſhable with death, . proves now 
in the event the cauſe of the King's loſing a ſubject, it 
ſhall be as ſeverely puniſhed as if it had had the intended 
effect, the miſſing whereof is not owing to any want of 
male, but of power. 1 Hawk. 84. Plano. Com 474. 
9 Co. 91. 100 
But if one happened to be poiſoned by rar/bane laid in 
order to deſtroy vermine, the perſon by whom he is ſo 
killed, is guilty of homicide per infortunium only, becauſe 
his intentions were wholly innocent. IBI. 
Alſo if a third perſon accidentally happen to be killed 
by one engaged in a combat with another upon a ſudden 
quarrel, it ſeems that be who kills him is guilty of man- 
ughter only; but it hath been adjudged, that if a juſ- 
tice of peace, conſtable or watchman, or even a private 
perſon be killed in the endeavouring to part thoſe whom 
he ſees fighting, the perſon by whom he is killed, is 
guilty of murder; and that he cannot excuſe himſelf by 
alledging that what he did was in a ſudden affray in the 


heat of blood, and through the violence of paſſion; for 


he who carries his reſentment ſo high as not only to exe- 
ute his revenge againſt thoſe who have affronted him, 
t even againſt ſuch as have no otherwiſe offended him 
but by doing their duty, and endeavouring to reſtrain 
him from breaking through his, ſhews ſuch an obſtinate 
contempt of the law, that he is no more to be favoured 
_. 8 he had acted in cool blood. Eo — 5 
H. P. C. 45, 50. 3 Inft, 52. Dali. cap. 93. Savil 07: 
2 685 — JJ. 71. 4 Co. 40. 6. 9 Co. 68. Cron. 
28. 4. 6. | 
vet it hath been reſolved, that if the third perſon 
ſlain in ſuch a ſudden affray, do not give notice for 
what purpoſe he comes, by commanding the parties in 
the King's name to keep the peace, or otherwiſe mani- 
ſellly ſhewing. his intention to be not to take part in the 


quarrel, but co appeaſe it, he who kills him is guilty of 


manſlaughter only, for he might ſuſpect that he came t0 
fide with his adverſary, 1 Hawk, 84. Kelynge 66. 
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As to the /econd inſtanee of this kind, wiz, ſuch kill- 


ing as happens in the execution of an unlawful action, 


where the principal deſign is to commit a Sars breach of 
the peace, not intended againſt the perſon of him who 


happens to be ſlain; it ſeems clear, that where divers 


rſons reſolving generally to reſiſt all oppoſers in the 
commiſſion of any ſuch breach of the peace, and to exe- 


cute it in ſuch a manner as naturally tends to raiſe tu- 


mults and affrays, as by committing a violent diſſeiſin 
with great numbers of people, hunting in a park, Se. 
and in ſo doing happen to kill a man, they are all guilty 
of murder; for they muſt at their peril abide the event of 
their actions, who wilfully engage in ſuch bold diſturb- 
ances of the public qeace, in open oppoſition to and 
defiance of the juſlice of the nation. 1 Hawk. 84. 
Savil 67. Moore 86. Palm. 35. Crom. 24. 6. 25. 4. 
H. P. C. 47. 5 Mod. 285. Dyer 128, pl. 60. S. P. C. 
17. 4 N | | 
"Yet where divers rioters, having forcible poſſeſſion of a 
houſe afterwards killed the perſon whom they had ejected, 
as he was endeavouring in the night forcibly to regain the 
poſſeſſion, and 7 fire the houſe, they were adjudged 
guilty of manſlaughter only, notwithſtanding they did 


the fact in maintenance of a deliberate injury, perhaps 


for this reaſon, becau/e the ' perſon ſlain was /o much in 
Fault himſelf, 1 Hawk, 85. Crom. 28. b. H. P. C. 


But if in ſuch, or any other quarrel, whether it were 
ſudden or premeditated, a juſtice of peace, conſtable or 
watchman, or even a private perſon, be ſlain in endea- 
vouring to keep the peace, and ſuppreſs the affray, he 
who kills him is guilty of murder; for notwithſtanding 
it was not his primary intention to commit a felony, yet 
inaſmuch as he perſiſts in a leſs offence with ſo much ob- 
ſtinacy as to go on in it to the hazard of the lives of thoſe 


who no otherwiſe offend him, but by doing their duty in 


maintenance of the law, which therefore affords them its 
more immediate protection, he ſeems to be in this reſpect 
equally criminal, as if his intention had been to commit 
a felony, 1 Hawk. 85. H. P. C. 45. Dalt. cap. 93. 
3 Infl. 52. Kelyn. 66, 22 Af. 71. 4 Co. 40.b, 9 Co. 
68. Crom. 25. See ſupra» 

As to the third inſtance of this kind, viz. ſuch killing, 
as happens in the execution of an «x/awfu! action, the 
principal motive whereof was 10 a/ift a third perſon ; it 


ſeems clear, that if a maſter maliciouſly intending to kill 


another take his ſervants with him, without acquainting 
them with his purpoſe, and meet his adverſary and fight 
with him, and the ſervants ſeeing their maſter engaged 
take part with him, and kill the other, they are guilty 
of manſlaughter only, but the maſter of murder. Pi. 
Com, 100, 101. 2. Crom. 23. Dalt. cap. 93. H. P. C. 
I, 52. 85 Pp 

; And therefore it follows 2 fortiori, that if a man's 
ſervant or friend, or even a ſtranger, coming ſuddenly, 
ſee him fighting with another and fide with him, and kill 
the other; or ſeeing his ſword broken ſend him another, 
wherewith he kills the other, he is guilty of manſlaughter 
only. 1 Hawk, 85. Crom. 26. 6. H. P. C. 57. 
Dalt. cap. 94. 1 Roll. Rep. 407, 408. 3 Bulft, 206. 
H. P. C. 52. | 

Vet in this very caſe, if the perſon killed were a bailif, 
or other officer of juſtice, reſiſted by the maſter, &fc, in 
due execution of his duty, ſuch friend or ſervant, Qc. 
are guilty of murder, whether they knew the perſon ſlain 
were an officer or not. 1 Hawk. 85, Kelynge 67, 86, 87. 

But perhaps it may be objected, that in this laſt caſe 
there ſeems to be no more malice than in the former ; 


and ſuch third perſon being wholly ignorant that the 


party killed was an officer, ſeems to be no more in fault 
than if he had been a private perſon. 1 Hawk. 85. 

To this it may be anſwered, that all fighting is highly 
unlawful, and that he who on a ſudden ſeeing perſons 
engaped in it, is ſo far from endeavouring to part them, 
as every ſubject ought, that he takes part with one 
fide, and fights in the quarrel, without knowing the 
cauſe of it, ſhews a high contempt of the laws, and a 
readineſs to break through them on a ſmall*occaſion, and 
muſt at his peril take heed what he does; and conſe- 


quently might perhaps in ſtrict juſtice be adjudged in the | 


H O M 


foregoing taſes to act with malice, which datb not alway 
fignify à particular ill. auill againff the perſon Killed, as 


appears by many of the above-mentioned caſes ; and tho 


ſuch perſon: be favoured in reſpect of the ſuddenneſs of the 
oecafion where both the quarrel! and the perſons are pri- 
vate, yet he muſt not expect ſuch indulgence, where the 
fight, in which he ſo raſhly engages; was begun in oppo- 
ſition to the juſtice of the nation, and a pecſon happens 


to be killed thereby who engaged in maintenance thereof, 


and on that account is under its more particular care ; 
and it may be juſtly challenged, that his oÞpoſers be made 
examples to deter others from joining ih ſuch unwarrant- 
able quarrels. '1 Hawk, 85, 86. 1 Std, 160. Ney 50. 
Plow. Com. loo. | 3 eee e 

But if a man ſeeing another arreſted and reſtrained 
from his liberty, under colour of a preſs-warrent or civil 
proceſs, Ic. by thoſe who in truth have no ſuch authority, 
happen to kill ſuch treſpaſſers in reſcuing the perſon op- 
preſſed, he ſhall be adjudged gailty of manſlaughter only, 
notwithſtanding the injured perſon ſubmitted to them, 
and endeavoured not to reſcue himſelf, and the perſoti 
who reſcued him, did not know that he was illegally 


arreſted ; for ſince in the event it appears, that the perſons 


ſlain were treſpaſſers, covering their violence with a ſhew 
of juſtice, he who kills them is indulged by the law, 
which in theſe caſes judges by the event, which thoſe who 
engage in ſuch unlawful actions muſt abide at their peril. 
3 86. Kelynge 66, 137. Crom. 27. a. Dent's 
caſe. | 

As to the fourth inſtance of this kind, viz. ſuch kill - 
ing as happens in the execution of an un/awfu/ action, 


. whereof the direct defign wvas to eſcape from an arreſ, it 


ſeems to be agreed that whoever kills a ſheriff, or any 
of his officers, in the lawful execution of a civil proceſs, 
as on arreſting a perſon upon a capias, Cc. is guilty of 
murder. 1 Hawk. 86. Dalt. cap. 93. H. P. C. 45. 
Crom. 24. &. | | 55 | 
Neither is it any excuſe to ſuch a perſon, that the 
proceſs was erroneous, (for it is not void by being ſo,) 
or that the arreſt was in the night, or that the officer did 


| not tell him for what cauſe he arreſted him, and out of 


what court, (which is not neceſſary when prevented by 


the party's reſiſtance); or that the the officer did not ſhew 


his warrant, which he is not bound to do at all, if he 
be a bailiff commonly known, nor without a demand, if 
he be a ſpecial one. 9 Co. 66, 68, Cro, Jac. 280, 
486. 6 Co. 68. 3. 69. a. | 

Yet the killing of an officer in ſome caſes will be 
manſlaughter only ; as, where the warrant by which he 
acts gives him no authority to arreſt the party; as where 
a bailiff arreſts J. S. a baronet, who never was knighted, 
by force of a warrant to arreſt J. S. knight. 1 Haul. 
86, Cro. Car. 372. 1 Jon. 346. 12 Co. 49. 

Where a good warrant is executed in an unlawful 
manner; as if a bailiff be killed in breaking open a door 
or window to arreſt a man; or perhaps if he arreſt one 
on a Sunday ſince 29 Car. 2. cap. 7. by which all ſuch 
arreſts are made unlawful. H. P. C. 46. | 

As to the fifth inſtance of this kind, vi. ſuch killing 
as happens in the execution of an un/awful action, whereof 


| the principal purpoſe was to uſurp an illegal authority ; it 


ſeems clear, that if perſons take upon them to put others 
to death, either by virtue of a new commiſſion wholly 
unknown to our laws, or by virtue of an unknown juriſ- 
dition, which clearly extends not to caſes of this nature; 
as if the court of Common Pleas cauſe a man to be exe- 
cuted for treaſon or felony; or the Court Martial, in 
time of peace, put a man to death by the martial law, 
both the judges and officers are guilty of murder. 1 Haw. 
86. H. P. C. 46. 


But where perſons act by virtue of a commiſſion, which, 


if it were ſtrictly regular, would undoubtedly give them 
full authority, but happens to be defective only in ſome 
point of form, it ſeems that they are no way criminal. 

As to the fixth inſtance of this kind, wiz. ſuch killing 
as happens in the execution of an «z/awful action, where 


no miſchief was intended at all, it is ſaid, that if a perſon 


happen to occaſion the death of another, in doing 
any idle, wanton action, which cannot but be attended 
with the manifeſt * Hy ſome other; as by ridin 
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with a horſe known to be uſed to kick ameng a multi- 
tude of people, by which be means no more than to di- 
vert himſelf by putting them into a fright, he is guilty of 
murder, 1 Hawk. 87. | | 

Alſo it has been anciently holden, that if a perſon not 
duly authorized to be a phyſician or ſurgeon, undertake 
a cure, and the patient die under his hand, he is guilty 
of felony; but in as much as the books wherein this opi- 
nion is holden. were written before the ſtatute of 23 H. 8, 


c. 1. which fult excluded ſuch felonious killing, as may be 


called a, murder of malice prepenſe, from the benefit 
of clergy, it may be well queſtioned, whether ſuch kill- 
ing ſhall be ſaid to be of malice prepenſe, within the in- 
tent of that ſtatute ; however, it is certainly highly raſh 
and preſumptuous for unſkilful perſons to undertake mat- 
ters of this nature; and indeed the law cannot be well too 
ſevere in this caſe, in order to deter ignorant people from 
endeavouring to get a livelihood by fach practice, which 
Cannot be followed without the manifeſt hazard of the 
lives of thoſe who have to do with them: but ſurely 
the charitable endeavours of thoſe gentlemen who ſtudy 
to qualify themſelves to give advice of this kind, in order 
to aſſiſt their poor neighbours, can by no means deſerve 
ſo ſevere a conſtruction from their happening to fall into 
ſome miſtakes in their preſcriptions, from which the molt 
learned and experienced cannot always be ſecure, 1 
Haw. 87. S. P. C. 16. b. Pult. 32. b. Crom. 27. 
43 Ed. 3. 33. 6. Fitz, Coron. 163. See Dalt. cap. 
3. | 

: The principal in murder is ouſted of clergy in all caſes, 
and the acceſſary before is alſo ouſted of clergy in all caſes, 
but the acceſſary after is in no caſe ouſted of clergy. 
2 Hale's H. 344. 

By ſtat. 1 Ed. 6. c. 12. ec. 13. All wilful killing by 
poiſoning of any perſon, ſhall be adjudged wilful murder 
of malice prepenſed. | 

Stat. 21 Jac. 1. cap. 27. ſed. 2. If any woman be 
delivered of an iſſue, which being born alive ſhoyld be a 
baſtard, and ſhe endeavours privately, either by drown- 
ing, or ſecret burying thereof, or any other way, ſo to 
conceal the death thereof, as that it may not come to 
light whether it were born alive or not; the ſaid mother 
ſhall ſufer death as in caſe of murder, except ſuch mo- 
ther can make proof by one witneſs that the child was 
born dead. 

Continued indefinitely by 3 Car. 1. cap. 4. and 16 
Car. 1. cap. 4. 1 fo | 

Stat. 2 Geo. 2. rap. 21, Where any perſon ſhall be fe- 
loniouſly ſtricken or poiſoned upon the ſea, or at any 
place out of England, and ſhall die of the ſame in Exg- 
land; or where any perſon ſhall be feloniouſly ſtricken or 
poiſoned within Eng/and, and ſhall die of ſuch ſtroke or 
poiſoning upon the ſea, or out of England, an indictment 
thereof found by jurors of the county in England, in 
which ſuch death, flrote or poiſoning ſhall happen, whe- 
ther it be found before any coroner upon view of ſuch 
dead body, or before juſtices of peace, or other juſtices 
who ſhall have authority to inquire of murders, ſhall be 


as effeQual, as well againſt the principals as the acceſſo- 


ries, as if ſuch ſtroke or poiſoning and death, and the 


offence of ſuch acceſſories, had happened in the ſame 


county: and every ſuch offender ſhall have the like de- 
fences {except challenges for the hundred) as if ſuch 


Rroke or poiſoning and death, and the like offence of | 


ſuch acceſſories, had happened in the ſame county where 
ſuch indictment ſhall be found. 

By ſtat. 25 Geo. 2. cap. 37. heck. 1. All perſons found 
guilty of wilful murder, ſhall be executed according to 
law, on the day next but one after ſentence paſſed, unleſs 
the ſame happen to be Sanday, and in that caſe on the 
Monday following. | 

And by the ſame ftatute a variety of other proviſions 
are made relative to perſons convicted of murder, unne- 
ceſſary here to particularize; therefore we refer to the 
act. | 

At a meeting of the judges to conſider of this act, 
there was ſome doubt whether hanging in chains might 
ever be made part of the ſentence; but on debate it was 
agreed by nine judges, thay in all caſes within the act, 
the judgment for diſedting and anatomizing only ſhould 


H O M 


be part of the ſentence: and if it ſhould be thou ht ad: 
able, the judge might afterwards direct ho . 
in chains by ſpecial order to the ſheriff, purſuant tothe 
power given by the act. Fofer's Crown Law 107, 
Hominatio. Dome/day, tit. Northampton Sockmany; de 
Rijden, lacirco epiſcopus clamat Hominationem try - 
It fignifies the muſteriog of men; alſo the doing of ka. 
mage. Cowell, edit. 1727. ok * "2 
Yomine capto in Withernamium, Is a writ to take 
him that hath- taken, any bondman or woman; and led 
BY _ of * country, ſo that he or ſhe cannot be py 
plevied according io law. Reg. Orig. fol. 70, &. 
Withernam, 2 Ut 15 : E. J. 79. Ste 
nomine Eligendo ad cuſtodiendam peciam ſigilli pro 
mercatozibus editi, Is a writ directed to a corporation. 
ſor the choice of a new perſon to keep one part of the ſeal 
appointed for fatutes merchant, when a former is dead, 


according to the ſtatute cf Aden Burnml. Reg. Orig 
Domine replegiando, Is a writ to bail a man out of 
priſon : in what caſes it lies, ſee F. N. B. fol. 6, R- 
Orig. N 77. ak 
It may not be improper to obſerve, that it lies where a 
[2M is in priſon, not by ſpecial commandment of the 
ing, or his judges, or for any crime or cauſe irreplevi- 
ſable, directed to che ſheriff to cauſe him to be replivied: 
and if the ſheriff return on a h:mine replegiand), that the 
defendant hath e/oined the plaintiff's body, fo that the 
cannot deliver him; then the plaintiff ſhall have a capias 
in withernam to take defendant's body, and keep it 
guouſſue, Fc, And if the ſheriff return won eff inventus 
on that writ againſt the body, the plaintiff ſhall have a 
capias againſt the defendant's goods, Sc. F. N. B. 66, 
New Nat. Br. 151, 152. Where one man takes away 
ſecretly, or keeps in his cuſtody another man againſt his 
will, upon oath made thereof, and a petition to the Lord 
Chancellor, he will grant a writ of replegiari facias, with 
an alias and pluries, upon which the ſheriff returns an 
elongatus, and thereupon iſſues out a capins in withernam : 
and when the party is taken, the ſheriff cannot take bail 
for him; but the court where the writ is returnable may, 
if they think fit, grant a habeas corpus to the ſheriff to 
bring him into court and bail him, or remand him, 2 
Lill. 2 3. 5 

In a homine replegiando it hath been adjudged, that it 

doth not differ from a common 7ep/:vin, on which the 
ſheriff muſt return a deliberari feci, or an excuſe why he 
doth not; that where he cannot make deliverance, if he 
return an elongatus, the defendant is not concluded by that 
return to plead non cepit; and after the return of an elan- 
gatus, and a capias in withernam, if the defendant pleads 
this plea, he ſhall be bailed, for the wu{thernam is no ex- 
ecution : and after a defendant is bailed upon the capias in 
withernam, there may be a new withernam againſt him, 
2 Salk, 381. And it was held, that in a homine reple- 
giando after an elongatus returned, if the defendant comes 
in gratis, and calls for a declaration, and pleads zox cepit, 
he ſhall not be obliged to give bail; but if he come in 
upon the return of the capias, he mull give bail, and ſhall 
not be admitted to it till he call for a declaration, and 
plead aon cepit. Ibid. „ 

The ſheriff returned an e/ongawitin a homine replegiande, 
and then a capias in withernam went forth; afterwards the 
defendant, having entered an appearance, moved for a 

ſuperſedtas to the withernam, and offered to plead non cepit; 

which was oppoſed, unleſs he would give bail to deliver 
the perſon, in caſe the iſſue was found againſt him: 
though it was ruled, that if any property had been pleaded 
in the party, then the defendant ought to give bail to ce- 
liver him; but he ſays he hath not the perſon, and there» 
fore non cepit is a proper plea, and he fl;al) put in bail to 
appear de die in diem. 4 Mod. 183. In this caſe the de- 
fendant ſhall not be comptlled to gage deliverance; and a 
Juper/edeas was granted to the auitberuam. 5 W. & M. 

A homine replegiando cannot be brought either by the 
wife herſelf, or by her prechein amy againſt her huſbands 
and the nature and proceedings in the writ ſhew it to be 
ſo, Paſch. 1718. Ch. Prec. 492. | 

This writ is now ſeldom uſed to deliver a perſon out of 


cuſtody, by having the cauſe enquired into, and bail ac- 
\ cepted, 


* . 


: H ; | Oo | f 4 N 
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cepted, if bailable, or the petſon diſcharged, without 
bail, if unlawfully impriſoned, it is uſual, to ſue an habeas 
corpus, out of one of the courts of M eſtminſtor, returnable 
in court, in term time, or before one of the judges. in 
vacation.. - . 3 114 $63 of $103 

 Homines, Were a ſort of feudatory tenants, who claim 
ed a privilege of having their cauſes and perſons tried 
only in the court of their lord; and when Gerard de Can- 
wil. anno 5 R. 1. was charged with treaſon and other 
miſdemeanors, he pleaded that he was Homo Comitis Jo- 
hannis, &c. and would ſtand to the law and juſtice of his 
court. Paroch. Antiq. 152. cots 6 the | 

Homiplagium, fs uſed in the laws of Hen. 1. cap. 80. 
for the maiming a man. Si guis in domo wel curia Regis 
fecerit bomicidium vel homiplagium. 


Homo, This Latia word includes both man. and wo: 
man, in a large or general underſtanding. , 2 fl. 45 


* : 


* 1 


Momſtale, A home-ſtall, or manſion-houſe,. As in A | . | 
| by preſcription, the beginning of which not within the 


Charter granted about the 5 Ed. 1. Coæuell. 
© Hond-habend, (from the Sax. bond, hand, and habens, 
having) Signifies a circumſtance of manifeſt theft, when 
one is apprehended with the mainor or mainower, i. e. the 
thing ſtolen in his hand. Bracton, lib. 3. trad. 2. cap. 8, 
32 & 35. who alſo uſes hand-berend in the ſame ſenſe, 
fe. Latro manififius. See Hand-habend, So in Fleta, 
lib. 1. e. 38. Furtum manifeſtum eft abi aliquis latro de- 
prebenſus ſeifitus de aliquo latrocinio hand-habbind, 69 back- 
berinde, & in/ecutus fuerit per aliguem cujus res illa fuerit, 
que dicitur ſacborgh, & tunc licet inſecutori rem ſuam petere 
criminaliter ut furatam. . | | 

It alſo ſignifies the right which the lord hath of deter- 
mining this offence in his court.. | 


Doney, All veſſels of honey are to be marked with 
the name of the owner, and be of ſuch a content, under 
penalties; and if any honey ſold, be corrupted with any 
deceitful mixture, the ſeller ſhall forfeit the Boney, &c. 
S 23 B8%. & $5. 15 1 
Monour, Is, beſides the general ſignification, uſed 
eſpecially for the more noble ſort of ſeigniories, on which 


other inferior lordſhips or manors depend, by performance 


of ſome cuſtoms or ſervices to thoſe who are lords of 
them; (though anciently honour and baronia ſignified the 


lame thing.) Ut manerium flurimis gaudet (interdum | 


feodis, ſed plerumque) tenementis, conſuetudinibus, ſerwiciis, 
&c. Ita honor plurima complectitur maneria, plurima feodo 
militaria, plurima regalia, c. diftus etiam olim eft bene- 
ficium /eu frodum regale, tentuſque ſemper a rege in capite. 
Spelm. The manner of creating theſe honours by act of 
parliament, may in part be collected out of the ſtatute of 
33 Hen. 8. c. 37, 38. | | 
An honour ought to conſiſt of lands, liberties, and 
franchiſes. 1 Bul. 197. 2 Rol. 72. 1.48, And it is 
the moſt noble ſeigniory. Co. Lit. 108. a, So one or 
more manors may be parcel of an honour. 2 Rol. 72. 
| 5 45. So a foreſt may be appendant to it. 2 Rol. 73. 
4 | 
An honour originally fhall be created by the King. 
Co. Lit. 108. a. Every honour muſt be holden of the 
King. R. 1 Bul. 195. And if it be aſſigned, or granted 
over to another, it ſhall not be holden of a ſubject. For 
it may be granted by the King to a ſubject. A man 
may claim an honour by grant, or by preſcription, But 
the King at this day cannot make an honour by grant, 
without an act of parliament. R. 1 Bul. 195, 196. Co. 
Lit. 108, a, 3 ; 3 
There are within the realm 80 honours, viz. the honour 


of Aquila, Arundel, Abergavenny, Boloine, Berkhamſted, 


Beaulieu, Barnard”s Caſtle, Bullingbroke, Barſtable, Bono- 
nia, Brecknock, Brember, Bedford, Clare, Crowecure, Clun, 
Chriftchurch, Cockermouth, Cormayls, Candicut, Cariſbrook, 
Clifford-Caſile, Cheſter, Carmarthen, and Cardigan, Dud- 
ley, and Dower-Cafth, Eyre, and Egremond. | 

The honour of Eaft and Weſt Greenwich, Gloceſter, 
Grentmg/nil, Gower, Haganet, Huntindon, Heveningham, 
Hawenden-Caſfile, Hertford, and Halton, Lancaſter, Lin- 
toln, Liicefter, Lovetot, Hinckley, and Kington, and Fall- 
ingham. 

The honour of Montgomery, Mowbray, Midalcham, and 
—_— Nottingham, Newslhn, Oatbampten, and Ox- 
for. 0 ; 


. 


H OR 


The honour of | Plimpton, Peverel, Pickering, Raleigh, 


manton, Totneſi,, Theony, 'Tamworth.' . 

The honour of Wigmore, Walling ford, Windſor, Norm- 
gay, Whirawelton, Werk, Whitchurch, and Warwick, ' Web- 
ley, and Tutbary. $107 054 ee 

By the ſtatute of 31 Hen. 8. c. 5. Hampton Court 1s 
made an Bot. | LEE 

So, by the Stat. 33 H. 8. 37, 38. Amprhill, and Graf- 
ton. And by the Stat. 37 H. 8. 18.. #eftminfier, King ſten 
| on Hull, St. Ofyth, and. Donnington-cafile. _ \ .. - 
The King granted to a ſubje& a great manor, called 
an honour, and paſſed it by the name of an honour ; and 
well.. 7enk.'277. pl. 9 99. r 83 th e 
It is illegal to purchaſe honour (as 2 dukedom) for 
money. Fern. 3. Paſeh. 1681. E. of King ſton v. Lady 
Eli. Pierepoint. . n 
At this day the Earl of Arundel only hath his Earldom 


memory of any one; ſo that his Earldom is the moſt an- 


| cient in the realm, | 1 Bul/. 196. 


\  Honour-Courtsz Are courts held within ſuch Honours, 
mentioned in the Stat. 33 Hen. 8. cap. 37. And there 
is a court 'of bonour of the Earl Marſhal of England, &c. 
which determiges diſputes concerning. precedency and 
points of Honour. 2 Hawk. P. C. 11, This court. of 


court by preſcription, and has a priſon belonging to it, 
called the Yhite-Lyon in Southwark, 2 Nell. 935. See 
Black, Com. 3 Vol. 104. "> iT 
- Honourarp (or Honorary) Feuds, Are titles of no- 
' bility, deſcendible to the eldeſt fon in excluſion of all the 
: reſt. - Black, Com. 2 V. 56, 215, . 150 
© Honourary Services, Are thoſe that are incident to 
the tenure of grand ſergeauty, and commonly annexed to 
ſome honour, Stat, 12 Car. 2. 29. na 
Hontfongenethek. Cum omnibus aliis libertatibus tan- 
tummodo hontfongenethef mibi retento. Charta Wil. Co- 
mitis Mateſialſci.. In Mon. Angl. 1 par. fo. 724. 
This ſhould have been written Bondfang ener bef, and 
ſigniſies a hie, taken with hondbabend, i. e. having the 
thing ſtolen in his hand. Coauell. | N 
Mopcon, Signifies a valley in Deme/day Book; fo. do 
hope, hawgh and bowgh. . Cowell, edit. 1727. | 
| Hops and hop-binds, Penalty on importing or uſing 
corrupt hops, 1 Jac. 1. c. 18. Hops imported, what 
duties to pay, 2 FV. & M. eff. 2. c. 4. ged. io. 9 Ann. 
cap. 12. No bitter to be uſed in brewing but hops, 9 
Ann. c. 12. ſed. 24. Foreign hops not to be imporied 
in Jreland. 9 Ann. c. 12. 1 Geo, 1. c. 12. eck. 6. 
The drawback on hops exported to Tre/axd taken off, 
6 Geo. 1. c. 11. ſe. 40. Planters to give notice of the 
time of bagging, 6 Geo. 2. c. 21. ect. 25. No hops 
to be imported into Irelard from other parts but Great 
Britain, 5 Geo. 2. c. 9. Landing foreign hops before 


| duty paid, hops to be burnt, and ſhip forfeited, 7 Gee. 


2. c. 19. Penalty on ſophiſticating hops, 7 Geo. 2. 
c. 19. „db. 2. Damages to be made good, as * 9 Geo. 
I, c. 22. Cutting hop- binds, 10 Geo. 2; c. 32. ect. 4. 
By Stat. 6 Gee. 2. c. 37. fe. 6. Unlawfully and mali- 
ciouſly cutting hop-binds is made felony without benefit 
of clergy. | | 
Doza Aurozæ, The morning bell, or what we now 
call the four o'clock bell, was anciently called hora aureræ; 
as our eight o'clock bell, or the bell in the evening, was 
Called ignitegium or coverfen, Cowell. 2h 
| * BYozdera, (from the Sax. Herd, The/aurus) A trea- 
ſurer: and hence we have the word Herd or Hoard, as 
uſed for treaſuring or laying up a thing. Leg. Adelfan. 
cap. 2 ES 
_ Hozderium, A hoard, a treaſury, or repoſitory. As 
in the laws of King Canute, c. 104. Sed ſuum horderium, 
guod dicere poſſumus diſpenſam, & ciſſam ſuam, & trage, id 
eft {crinium ſuum, debet ipſa cuſtodire. Cowell. 
Dozdeum palmale. Hæc indentura tefarur, guod Rob. 
Beaufitz dedit—unam wirgatam terre in Gillingham, read. 
inde guolibet anno ad faſtam F. Mich. guatuor Buſſellas ordei 
palmalis firme juxta melius pricium per duos denarics in 
qanrterio, fc, Dat 43 Ed. 4. penes Alingten Paynter 


arm. Doubtleſs this is meant of beer-barley, which in 
Neroli 


| Richard's Caſtle, Stipton, Stafford, Strigal, Tickhil, Tre- 


Honour, which is alſo exerciſed to do juſtice to heralds, is a 
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is called ſprat-berley, and battledore - barley ; and 
ia the marches of Wales cymridge, it being broader in 
the ear, and more like a Sand than the common barley, 
which in old deeds is called bordexm quadrageſimale. 


Cowell. | | 
Dornebeame pollengers, Are trees ſo called, that 
bave been uſually lopped, and are about twenty years 
wth, and therefore not tithable, Plowden, fol. 407. 
oby's caſe. = | 
Hoznegeld, Is a compound from the Saxon word Born, 
torun, and geld, ſolutio, fignifying a tax within a foreſt, 
to be paid for horned beaſts. Cromp. Juriſd. 197. And 
to be free thereof is a privilege granted 4 the King 
unto ſuch as he thinketh good: /dem ibid. & Raftall in 


| his Expoſition of Words, Quictum gſe de omni colleFione in 


efla de beſtiis cornutis a. 4 laſt. fol. 369. Er fint 
2 de —— geldis, & danegeldis, & valgeldis, & 
Senegeldis, & horngeldis, Se. Diploma H. 3. canonicis & 
monialibus de Semplingham. Cowell, edit. 1727. ; 

Dozn with hozn, or Yozn under hozn, The promiſ- 
cuous feeding of bulls and cows, or all Sorzed beaſts, that 
are allowed to run together upon the ſame common. As 
in the conſtitution of Robert, Biſhop of Durham, 1276. 
Similiter de decimis que de waccir proveniunt flatuendum 
duximus, quod ubicungue fuerit receptaculum earum, licet in 
wvicinis parechiis horn with horn, ſecundum Anglicam lin- 
gaam, paſcua fuærant, ille remaneat tota decima, ubi fuerit 
domicilium & remanentia. Spelman, To which may be 
added, that the commoning of cattle horn with horn, was 
properly when the inhabitants of ſeveral pariſhes let their 
common herds run upon the ſame open ſpacious common, 
that lay within the bounds of ſeveral pariſhes, and there- 
fore, that there might be no diſpute upon the right of 
tithes, the biſhop ordains, that- the cows ſhould pay all 
profit to the miniſter of the pariſh where the owner lived, 
Sc. Cowell. 88 : 

Ho:nagium, Is ſuppoſed to be the ſame with born- 

eld. 

: Dozners, No ſtranger was to buy any Esgliß horns 
gathered or growing in London, or within twenty-four 
miles thereof, by the Stat. 4 Ed. 4. c. 8. And none 
may ſell Englifs horns unwrought to any ſtranger, or ſend 
them beyond ſea, on pain of forfeiting double value: 
the wardens of borners in Londox may ſearch all wares, &c, 
YT Jax. 1. cap. 1h | 

Do2s de ſon Fee, Fr. i. e. out of his fee) Is an _ 
tion to avoid an action brought for rent or ſervices, &c. 
iſſuing out of land, by him that pretends to be the lord; 
for if the defendant can prove that the land is 2vi#bout the 
compaſs of his fee, the action falls. Brote. In an awvowry, 
a firanger may plead generally hors de /on fee; and ſo 
may tenant for years: and ſuch ſtranger to the awowry, 
being made a party, is at liberty to plead any matter in 
abatement of it. 9 Rep. 30. 2 Mad. 104. A tenant in 
fee-fimple ought either to diſclaim, or plead hors dr ſon 
fee. 1 Danv. Abr. 655. Yide 9 Rep. Bucknal's caſe, 


22 Hen, 6. 2, 3. Keilw. 73, 14. Af. pl. 13. Co. 
Lit. 1. b. 2 Mod. 103, 104. Trin. 28 Car. 2. C. B. 


Sherrard v. Smith. See 14 Vin. Abr. fit. Hors de ſon 
fee. 


13 Ric. 2. flat. 1. c. 8. 4 Hen. 4. c. 25. 21 Jac. 1. 
c. 22. Permitted to bake horſe-bread. 32 Hen. 8. 
c. 41. | 

Hozles, Were not to be conveyed out of the realm 
without the King's licence, Ac. on pain of forfeiture, 
by an ancient ſtatute. 11 H. 7. c. 13. Perſons having 
lands of inheritance in parks, Qc. are to keep two mares 
apt to bear foals thirteen hands high, for the increaſe of 
the breed of horſes, on pain of 405. for every month they 
are wanting ; and not ſuffer them to be leaped by ſtoned 
Borſes under fourteen hands, on a certain penalty. 27 
Hen, 8. c. 6. And for the preſervation of a ſtrong breed 
of hber/es, ſtone-horſes above two years old are to be fif- 
teen hands high, or they ſhall not be put into foreſts or 
commons, where mares are kept, upon pain of forfeiture; 
and ſcabbed or infected hor/es ſhall not be put into com- 
mon fields, under the penalty of 107. leviable by the 
Lord of the leet. 32 H. 8. c. 13. | 
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Dozſe-biead, Inn-keepers ſhall not make horſe-bread, | 


1. 326, 


a 


\ 2 . a 
4 * 
0 8 , 


Stealing of any horſe, | 1ding, or mare, 5 
without beneftr of clergy z but acceſſaries to this ow 


are not excluded clergy. 1 Eg. 6. c. 12, 2 & 3 4. 6 


c.'23. And if any borſe that is ſtolen be not ſold accord. 
ing to the ſtatute 2 & 3 P. & M. c. 7. the owner ma 
take the bor/e 7 wherever he finds him, or hay 
action of detinue, fc, To prevent bor/es bei ng ſtolen bad 
fold in private places, the 5 0 3 P. & M. provides tha 
owners of fairs and markets ſhall appoint toll-takery 0 


| book-keepers, who are to enter the names of buyers and 


ſellers of hor/es, fc. And to alter the Property, the 
bor ſes mult be rid or ſtand in the open fair one hour b and 
all the parties to the contract muſt be preſent with the 


| borje. © And by 31 Elix. cap. 12. ſellers of 
| procure vouchers of the ſale to them; and We of 
| the buyer, feller and voucher, and price of the horſe are 


to be entered in the toll taker's book, and a note thereof 


delivered to the buyer: and if any perſon ſhall ſell a 


borſe without being known to the book-keeper, or bring. 


' Ing a voucher; or if any one ſhall vouch without know. 
| ing the ſeller: or the book-keeper ſhall make an entry 
without knowing either, in either of theſe caſes the ſale 


is void, and a forfeiture is incurred of 51. 

A horſe ſtolen, though ſold according to the direction 
of the act, may be redeemed and taken by the owner 
within fix months, repaying the buyer what he ſal} 
ſwear he gave for the ſame. Stat. Ibid. | a 

Horſes in hackney coaches to be fourteen hands, 9 An. 
c. 23. fick. 4. | | 

Yozſes hired, Action of treſpaſs on the caſe lies for 
abuſing a hore hired, by immoderate riding, Ge. And 
a difference has been made in our law between biring a 
horſe, and borrowing one to go a journey; for in the jr 
caſe the party may ſet his ſervant, &c, upon the horſe, 
but not in the /econd. 1 Mod. 210. 

Hozfes fo: the King's Service. None ſhall take the 
horſe of any perſon to ſerve the King without the owner's 
conſent, or ſufficient warrant, on pain of impriſonment, 
Se. Stat. 20 R. 2. c. 5. | | 

Hozſe-Baces, For ſmall ſums, having encouraged idle- 
neſs, and impoveriſhed the meaner ſort people; it is or- 
dained, that no perſon ſhall run any Borſe at a race, un- 
leſs it be his own, nor enter more than one hor/+ for the 


ſame plate, upon pain of forfeiting the horſes; and no 


plate is to be run for under 50/7. on the penalty of 5000/4 
Alſo every hor/e-race muſt be begun and ended in the 
ſame day, &c, Stat. 13 Ges. 2. cap. 19. Stat. 18 Gro, 
2. c. 34. 

Horſes at races to be entered by the owners, 13 Gee. 2. 
c. 19. Horſe- racing with horſes carrying ſmall weights, 
prohibited. 46. Horſes may run for the value of 50h 
with any weight and at any place, 18 Geo, 2. c. 34. 
eic. 11. | | 

Hoꝛſtilers, (Fr, Heffeliers Is uſed for inn-keepers: 
and in ſome old books the word hoflers is taken in the 
ſame ſenſe, 31 Ed. 3. e. 2. The executors of borfelers: 
are not chargeable, for their faults, 1 Keb. 682. 

Hoſpes generalis, A great chamberlain.——/lumuz, 
quantum ad hoſpitia pertinet, omnes indifferenter noſtro hoſ- 
piti general obediant, c. Du Cange. | 

Hoſpitality, The reader will not be diſpleaſed with 
the following extract from the learned Dr. Robert/on, on 
this ſubject. 

Speaking of the middle ages, he ſays, Among peo- 
« ple whoſe manners are ſimple, and who are ſeldom 


% viſited by ſtrangers, bo/ditality is a wirtue of the frf 
* 


* rank, This duty of hoſpitality was ſo neceſſary in that 
« ſtate of ſociety. which took place during the middle 


„ apes, that it was not conſidered as one of thoſe virtues 


« which men may practice or not, according to the tem- 
5 per of their minds, and the generoſity of their hearts, 
« Hoſpitality was enforced by ſtatutes, and thoſe who 
4% neglected the duty were liable to puniſhment.” The 


4 laws of the Slawi ordained that the moveables of an in- 


« hoſpitable perſon ſhould be.confiſcated and his houſe 
«© burnt. They were even ſo ſolicitious for the entertain - 
« ment of ſtrangers, that they permitted the landlord to 
« ſteal for the ſupport of his gueſt,” Hi. Emp. Char. V. 


Hoſpitallers, 


' Boſyitailers, C Hoſpitalarii) Were the knights | of a 
| W biet, . becauſe they built an Beſpital 
at Teruſalem, wherein pilgrims were received. To theſe 
Pope Clement the fifth transferred the templars, which 
order, by a council held at Vienne in France, he ſuppreſſed, 
for their many and great offences. The inſtitution of 
their order was -firſt allowed by Pope Gelaſus the Second, 
anno 1118. and confirmed here by parliament, and had 
many privileges granted them, as immunities from pay- 
ment of tithes, c. Their privileges are reſerved to 
them by Magna Charta, cap. 37. and the right of the 
King's ſubjects vindicated from the uſurpation of their 
juriſdiction, by the ſtatute of Meſim. 2. cap. 43 · Their 
chief abode is now in Malta, an iſland given them 
by the Emperor Charles the Fifth, after they were driven 
from Rhodes by Solyman the Magnificent, Emperor of the 
Turks ; and for that they are now called Knights of: Mal- 
'ta. They are mentioned 13 Ed. 1. cap. 43. and 9 Hen. 
3. 6 $3. Tho, Walfingham in Hiſt, Ed. 2. and Stow s 
Annals, ibid. All the lands and goods of theſe knights 
here in England were given to the King, by 32 Hen. 8. 
c. 34. See Mon. Angl. 2 par. Fol. 489. "a | 
\- Hoſpitals, are aggregate, in which the maſter, or 
warden and his brethren have the eſtate of inheritance; 
or /ole, in which the maſter, c. only has the eſtate in 
him, and the brethren, or ſiſters, having college, and 
common ſeal in them, muſt conſent, or the maſter alone 
has the eſtate not having college, or common ſeal. Co. 
r $69 ene et 5; - 
$0 hoſpitals are eligible, donative, or preſentative. 
= The maſter of the hoſpital, who has college, and com- 
mon ſeal, may have a writ of right; for the right, and 
inheritance is in him, If he has no college, or com- 
mon ſeal, he may have a Juris utrum. Co. Lit. 341. b. 
2. a. 8 © nd as bot 
4 perſon ſeiſed of an eſtate in fee-ſimple may by 
deed inrolled in Chancery erect and found an ho/piral for 
the ſuſtenance and relief of the poor, to continue for 
ever; and place ſuch heads, Ec, therein as he ſhall 
think fit: and ſuch . — ſhall be incorporated, and 
ſubject to ſuch viſitors, c. as the founder ſhall nomi- 
nate; alſo ſuch corporations have power to take and 
purchaſe lands not exceeding 200 J. per Annum, ſo as the 
fame be not holden of the King, Cc. and to make leaſes 
for twenty-one years, reſerving the accuſtomed yearly 
rent: but no ho/pital is to be erected unleſs upon the 
foundation it be endowed with lands or hereditaments of 
the clear yearly value of 10 f. per Aunum. Stat. 39 Eliz. 
cap. 5. (4 1 . 
Te bs been adjudged upon this ſtatute, that if lands 
given to an hoſpital be at the time of the foundation or 
endownient of the yearly value of 2007. or under, and 
afterwards they become of greater value by good huſban- 
dry, accidents, fc. they ſhall continue good to be en- 
joyed by the Saſpital, although they be above the yearly 
value of 2007.” And goods and chattels (real or per- 
fonal) may be taken of what value foever, 2 fl. 722. 
And if one give his land then worth 10 J. a year to main- 
tain ohor' Ge. and the land after comes to be worth 1007. 
2 year, it muſt all of it be employed to increaſe their 
maintenance, and none of it may be converted to private 
. ²˙ A ¾ Ü.. EO. 
If a deviſe be to the poor people maintained in the 
hoſpital of St. Laurence in Reading, &c. (where the mayor 
and burgeſſes capable to take in mortmain, do govern 
the bo/p71al) albeit the poor, not being a corporation, 
are not capable by that name to take; yet the deviſe is 
good, and commiſſioners appointed to enquire into lands 
given to hoſpitals, Ec. may order him that hath the land 
to aſſure it to the mayor and burgeſſes for the maintenance 


of the hoſpital. 43 Eliz. c..4._ My tae 
A gift muſt be to the poor, and not to the aged or im- 
potent of ſuch a pariſh, without expreſiing their poverty ; 
for poyerty is the principal circumſtance to bring the gift 
within the Ratute of 43 Ez. c. 4. Although at Com- 
mon law a a ny may be of an ho/pital, that is in 
poreſtate of certain perſons to be governors of the hoſpital 
and not of the perſons placed therein : the ſafeſt way upon 
the act 39 Elix. c. 5. is firſt to prepare the he/pital, and 
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to place the poor therein, and to incorporate the perſons 
therein placed; and after the incorporation to convey the 


lands, teriements,\{Fc, to the ſaid corporation, by bar- 


gain and ſale, or otherwiſe, between the founder of the 
one part, and the maſter and brethren, Je. of the other 
part, in conſideration of 5 s. in hand paid by the maſter 
of the ſaid hoſpital, Sc. 2 Inft. 724, 725. And the 
founder cannot ere an ho/pital for years, lives or any 


other limited time, but it mult be for ever, according to 
the flat. 39 Elix. c. 5. which ſtatute for erecting of 5 
pitalt is made perpetual by 21 Jac. 1. c. 1. See 10 Rep. 


17, 34+ 

By 39 Eliz. c. 6. and 43 Eliz. c. 4. Commiſſions may 
be awarded to certain perſons to enquire of lands or goods 
given to ho/þitals ; and the Lord Chancellor is empowered 
to iſſue commiſſions to commiſſioners for enquiring by a 
jury, of all grants, abuſes, breaches of truſt, c. of 


lands given to charitable uſes, who may make orders and 


decrees concerning the ſame, and the due application 
thereof; and the commiſſioners are. to decree, that re- 
compence be made for fraud and breaches of truſt, He. 
ſo as their orders and decrees be certified into the Chan- 
cery; and the Lord Chancellor ſhall take order for the 
execution of the ſaid judgments and decrees, and after 
certificate may examine into, annul, or alter them agree- 
able to equity, on juſt complaint: but this does not ex- 
tend to lands given to any college or hall in the univer- 
ſities, Sc. nor to any hoſpital over which ſpecial governors 
are appointed by the founders; and it ſhall not be pre- 
Judicial to the juriſdiction of the biſhop or ordinary, as to 
bis power of inquiry into and reforming abuſes of Baſpi- 
tals, by virtue of the far, 2 Hen. 5. c. 1, &c, 
Theſe commiſſioners may order houſes to be repaired, 
by thoſe who receive the rents; ſee that the lands be let 
at the utmoſt rent; and on any tenant's committing 
waſte, by cutting down and ſale of timber, they may de- 
cree ſatisfaction, and that the leaſe ſhall be void. Hil. 
11 Car. Where money is kept. back, and not paid, or 
paid where it ſhould not, they have power to order the 
payment of it to the right uſe: ' and if money is de- 
tained in the hands of executors, &c, any great length 
of time, they may decree the money to be paid with da- 
mages for detaining it. Duke Read. 123. See 4 Rep. 
„ pr pri apedg nd tires | 
The hoſp:ral of St. Croſs near Winche/ter, and ſeveral 
other large ho/p:rals, were anciently founded by particular 
Aatutes, or acts of parliament. And King Charles the 
Firſt granted to the mayor and commonalty of London the 
keeping of Berhlem Hoſpital, and the manors and lands 
belonging to it. Chart. K. Char. 1. Allo there is now 
an Beſpital in London for foundling children, under the care 


| of governors and guardians, who may purchaſe lands or 
tenements to the value of 4000 J. a year: and they are 


to receive as many ſuch children, as they think fit, which 


| may be brought to the Boſpital and ſhall there be bred 
up and employed, or placed apprentice to any trade, or 


the ſea ſervice, the males till the age of twenty-four, and 


the females till twenty-one. They may likewiſe be let 


out or hired, &c, 13 Ges. 2. cap. 29. See 29 Gee. 


2. c. 29. ſer. 13. 30 Geo. 2. c. 26. ſe. 14, as 
to the Foundling Hoſpital, and 30 Geo. 2. c. 3. dk. 22. 
to 27. how far ho/pitals are ſubject to the land-tax, 
See index to the Statutes, tit. Hoſpitals, 


See alſo 
the ſame tit. Mortmain. Several ſtatutes to prevent 
alienations in Mortmain. By 7 & 8 W. 4. c. 37» 
The Crown may grant licence to aliene in mortmain But, 
by 9 Gee. 2. c 36. Gifts in mortmain by will, Fe. are 
reſtrained. ' See farther Black. Com. 1 V. 471, 474. 
Holpitium, Is the ſame with procuration, or viſitation- 
money. Ef nomine ſue legationis cum exteſſivo numero hol. 
pitia @ cunctis per Angliam exegit monaſfteriis ; minores vero 


domus, que pondus hoſpitii ferre non poterint, certa ſumma, 
id eff, od wil quingue mercarum, hoſpitia redemerunt. 


Neubrigenſis, lib. 4. c. 14. Brompton, fol. 1193. 


- 


Hoſtagium, Is the ſame with hoſpitium, = 
Hoſtelagium, A right to have lodging and entertain- 


” 


ment; reſerved by Lords in the houſes of their tenants, 


'Holtcler, /Hofellarizs ) from the French Bofteler, i. e. 
hoſpes) Signifieth with us thoſe that otherwiſe are called 
6B inn-keepers, 
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inn-keepers, Stat. 31 Ed. 3. flat. 2. c. . Sec Huy 
tilers. | | | . 
Hoſtters, Ian-keepers. 9 £4. 3. fat, 2. c. 2. 
Hoſtcrinm, A hoe, being an inſtrument well known: 
Et guieti de aratro & hoſterio, & Segibus ſecaudis, & bo- 
magie faciendo, de averiis & de panagia, & omnibus aliis 
conſuetudinibus, & c. Chart, Hammon, Maſly. _ 
Boſtiz, Hoaſt bread, ar conſecrated wafers in the Holy 
Euchariſt : and from this word bfi, Mr. Semner derives 
the Sax. &»/el, uſed for the Lord's ſupper, and hy/an to 
adminifter the ſacrament ; which were kept long in our 
old Ezglif, under bouſel, and to bouſal, Paroch. Antig. 


270. 
TShateſpeare uſes the term unhou/eled, &c. in Hamlet, 
meaning that his father gave up the ghoſt, without having 
the holy bread, or ſacrament, adminiſtered to him. 
Doſtilarius, An b:/:4aller. | | 
Hoſtilaria, Yoſpitularia, A place or room in reli- 
gious houſes, allotted to the uſe of receiving gueſts and 
ſtrangers, for the care of which there was a peculiar of- 
ficer appointed, called Heffillarius, and Hoſpita/arius.— 
Nos Willielmus Prior Elyen. & eju/d. loci conventus ad rega- 
tum Henrici Sexti Regis conceſimus Jobanri Norys ar- 
migero officium botillarii in hoftillaria afra Elienſi——Ex 
Cartular. Eccl. Elyen. MS. fol. 34. | 
Doſtricus, ( Auſtercut, from the Lat. afur, a goſhawl:) 
The manor of Broughton com. Oxon, in the reign of Edu. 
2. was held by Jeb Mauduit—in capite per ſerjeantian, 
mutandi unum hoſtricum Domino Regis, wel illum hoſtricum 


portandi ad curiam Domini Regis. Paroch. Antiquities, | 


Pag- 569. 5 | | 
Dotchpot, (tn partem pofitio) Is a word brought from 
the Fr. hotchepor, uſed for a confuſed mingling of divers 
things together, and among the Dutch it ſignifies fleſh 
cut into pieces, and ſodden with herbs or roots; but by a 
metaphor it is. a blending or mixing of lands given in mar- 
riage, with other lands in fee falling by deſcent: as if a 
man ſeiſed of thirty acres of land in fee, hath iſſue only 
two daughters, and he gives with one of them ten acres 
in marriage to the man that marries her; and dies ſeiſed 
of the other twenty acres: now ſhe that is thus married, 
to gain her ſhare of the reſt of the land, muſt put her 
part given in marriage in horchpet, i. e. ſhe muſt refuſe 
to take the ſole profits thereof, and cauſe her land to be 
mingled with the other; ſo that an equal diviſion may be 
made of the whole between her and her ſiſter, as if none 
had been given to her; and thus for her ten acres ſhe ſhall 
have fifteen, otherwiſe her ſiſter will have the twenty acres 
of which her father died ſeiſed, Lit. 55. Co. Lit. lib. 3. 
cap. 12, | I 
Thi ſeems to be a right of waiving a proviſion, made 
for a child in a man's life-time, at his death, though as 
ic depends upon frant-marriage, and gifts of lands there- 
in, it now ſeldom happens. | 5 
But there is a bringing of money into htc hpet, upon 
the clauſes and within the intent of the act of parliament 
for diſtribution of inteſtates eſtates, 22 C 23 Car. 2. 
c. 10. fat. 2. Where a certain ſum is to be raiſed, and 
paid to a daughter for her portion, by a marriage ſettle- 
ment; this has been decreed to be an advancement by 
the father in his life-time, within the meaning of the 


Hatute, though fa;ure and contingent; and if the daughter | 

would have any further ſhare of her father's perſonal | 
eſtate, ſhe muſt bring this money into hotchpor; and ſhall | 
not have both the one and the other, Ar. Caſ. Eg. 253. 


See 2 Vern, 638. . 
By the cuſtom of London, there is likewiſe a term of 


equal ſhare of one third part of his perſonal eſtate, after 
his death. Preced. Canc. 3. 


There is alſo in the Civil law callatio bonorum anſwer- | to March for the daakropt's goods, "ublels ig he in the 
| houſe of the bankrupt... 2 Show, 247. Mich, 34 Car. % 
B. R. Ar. | 7 of FEY Paget 

Hundred liable to damages by the burning of houſes, 
9 G. 1. c. 22. ed. 7. A new duty on houſes and win- 


able to this, whereby if a child advanced by the father, 
do after his father's deceaſe challenge a child's part with 


tue reft he muſt caſt in all that he had formerly received, 


and then take out an equal ſhare with the others. Conve/!. 
See farther Britton, c. 72. Lit. ſed. 267, 268. Black, 
Cam. 2 V. 190, 517. 


Hobel, (Mandra) Is a place wherein haſbandmen ſet | 


their ploughs and carts out of the rain or ſun, Lew Lat. 


= 


E SY, 


Dounſlow⸗ Heath, A large hearth containing 429 


actes of ground, and extending into ſeveral, pariſhes;-{, 


much thereof in the King's inheritance, and ft 
, paſture, meadow, or other ſeveral grounds, ſhall e 


the nature of copybold lang: ;. or the ſteward of the manor 


may let it for twenty-one years, Cc. and the leſlees way 


improve the ſame. Sat. 37 H. 8. e. 2. | 
Hour, (Hera) Is a certain ſpace of time of ſixty mi 
nutes, twenty-four of which make the natural day, © 15 
not material at what 4zur of the day one is born _— 
Lit. 135. Vide Fraftien.  , og 
Douſage, Is a kind of fee paid for 30 
by a carrter, or at a wharf or key, Ee. 75 *, ds 
1725. ee IP THR. 6 * 
Houſe, (Demut) A place of dwelling or habitat 
alſo a family or edge Every man 17 LT epi 
and light, in his own hauſe; and therefore if an thing 
of infectious ſmell be laid near the heu/e of anot er , 
his lights be ſtopped up and darkened by buildings os 
they are nuſances puniſhable by our laws, 3 lif 3 % 
1 Danv. 4br. 173. But for a proſpect, which is ot 
matter of delight, no action will lie for its being fop; { 
9 Rep. 58, See Black. Com. 2 V. 402, 3. TY tis 
| 3 


. | | 
The dwelling houſe of every man, is as his caſtle - 
therefore if thieves come to a man's houſe to rob or kill 


him, and the owner or his ſervant kill the thieves jn ge. - 


fending him and his houſe, that is not felony, nor 

be forfeit any thing. 2 Hf. 316. A man (A oth w 
his own hoa/e, ſo as not to damnify his neighbour: and 
one may compel another ta repair his houſe, in ſeveral 
caſes, by the writ de aomo. refaranda. 1 Salk, Rep. 360, 
Doors of a hou/e may not be broke open on arreſts, unleg 
it be for treaſon, or felony, &c. H. P. C. 137. Plaaud. c 
5 Rep. 91. Riotoufly pulling down a boife is felony iy 
cluded clergy. Stat. 1 Geo. 1. c. 6. Stealing lead, or 
iron bars, or rails fixed to houſes, &c. is felony puniſhable 


by tranſportation, by 4 Geo. cap. 32. Houſe burning, 


ſee Ms. | „ 
Several things have been reſolved on the ſubject, as to 
the protection a man's houſe affords bim, as, 


1. That every man's houſe is as his caſtle, as — 1 
defend him againft injuries as for his repoſe. 8 


2. Upon recovery in any real action or ejedtment, the 


ſheriff may break the houſe and deliver ſeiſip, &c. to 
the plaintiff, the writ being Habere facias ſeiſigam or 


eee and after judgment it is not the houſe 
0 5 


the defendant in right and judgment of law. 
3. In all caſes, where the King is party, the ſheriff 
(if no door be open) may break the party's houſe to take 
him, or to execute other proceſs of he ing, if he can- 
not otherwiſe enter; but he ought firſt to ſignify the 
cauſe of his coming, and requeſt the door to be opened; 
and this appears by the fatute Veſin. 1. 17. which is 


only in affirmance of the Common law; and without 


default in the owner, the law will not ſuffer à houſe to 
be broken. VVͥV¶! IO Trot 

4. Ia all caſes, when the door is open, the ſheriff may 
enter and make execution, at the ſuit of any ſubject, 


either of body or goods; but otherwiſe where the door is. 


ſhur, there he cannot break it to execute procels at che 


ſuit of a ſubject,  ** TEES on 
8; Though a houſe is a caſtle for the owner, himſelf 


and his family and his own goods, &c. yet it is no pro- 
tection for a ſtranger flying thither, or the goods of ſuch 
an one, to prevent lawful execution; and therefore in 


hotchpor, where the children of a freeman are to have an  fuch caſe, after requeſt to enter, and genial; the ſheriff 


may break the houſe. 5 Rep. 91. 4. to 93, 4. Mich. 
2 Jac. B. R. Semaint's.cale, alias Semazne.v. Greſham, © 
Commiſlioners of bankruptcy cannot break open a houſe 


dows granted, 20 Geo, 2. c. 3. & 42, Additional duty 
on houſes, Cc. 31 Geo, 2. c. 33. ef, 31. 2 Cu. 3: 


74 "a = 
| | Houſehold 
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Pouſebold and Haybold, | Seem to ſignify buuſeboot | 


and hedgeboot, in Mon, Ang. 2: par. Ful. 633. | Convell, 


. 1727. 20 3 7 
1 A compound of Bonſ⸗ and bote, i. e., tompen- 


atio, ſignifies effowers, or an allowance of neceſſary tim - 


her out of the Lord's wood, for the repairing and ſupport 
of a houſe or tenement. And this belongs of common 
right to any leſſee for years or for life: but if he take 
more than is needful, he may be puniſhed by an action 
of waſte. Hon/ebote, ſays Co. on Lit. fol. 41. is twofold, 
ix. Efeveriam ædificandi & ardendi. Cowell. Xs 
Pouſe-bzeaking, or Youſe-robbing, Is the robin of 
a man in ſome part of his hi, or his booth or tent, in 
any fair on market, or the owner or his wife, children 
or ſervants being within the ſame; for this is felony by 
23 Hen. 8. cap. 1. and 3 Ed. 6. cap. 9. And ſince it is 
made felony, though none be within the bouſe, booth or 
fall, by 39 EI. 15. See Burglary, Robbery, jg 
Houfe⸗burning. See 4r/on, Burning. 


Þouſe of Cozrettion. Juſtices of peace in their quarter- 


ſeſſions, are to make orders for erecting houſes correr- 
tion, and the maintenance and government of the ſame; 
and for the puniſhment of offenders committed thither. 
39 Eliz. cap. 4. In every county of Exgland there ſhall be 
a houſe of. corredtion built at the charge of the county, with 
conveniencies for the ſetting of people to work, or every 
juſtice of peace ſhall forfeit 5 J. and the juſtices in ſeſſions 


are to appoint governors or maſters of ſuch houſes of cor- 


rection, and their ſalaries, &c, which are to be paid quar- 
terly by the treaſurer out of the eounty ſtock ; - Theſe 
governors are to ſet the perſons ſent on work, and mode- 
rately correct them, by whipping, &c. and to yield a true 
account every quarter- ſeſſions of perſons committed to their 


cuſtody ; and if they ſuffer any to eſcape, or negle their 


"#2 . 


duty, the juſtices may fine them. 7 Zac. 1. c. 4. and 
14 Geo, 2. c. 333 9914 


The houſe of correction is chiefly for the putiſhing of 


idle and diſorderly perſons ; parents of baſtard children, 
beggars, ſervants running away; treſpaſſers, rogues, 


vagabands, &c. Poor perſons tefuſing to work are to be 
there whipped, and ſet to work and labour: and any per- 


'b 


ſon who lives extravagantly, having no viſible eftate to 
ſupport himſelf, may be ſent to the houſe of correction, and 


ſet at work there, and may be continued there until he 


gives the juſtices ſatisfaction in reſpe& to his living; but 


not be whipped, 2 Bulſi. 351. Sid. 28 1. Aperſon ought 


to be convicted of vagrancy, Sc. before he is ordered to 


be whipped, IId. 12932 2c 


Bridewell is a prifon for correftion'in London, and one 
may be ſent thither. Style 5 7. By the 14 Geo. 2. c. 33. 


and 17 Geo. 2. c. 5. upon preſentment of the grand jury, 


the juſtices at ſeſſions may build, or purchaſe land for 
building, or enlarge, buy or hire fit houſes of correction. 
And the juſtices are to take eare that the Bonet of cor- 
rection be provided with proper materials for relieving, 
employing and correcting perſons ſent to the ſame: And 
tu o juſtices ſhall viſit the fame twiee or oftner in a year, 


and examine into the eſtate and management thereof, and 
report the ſame at the ſeſſions. The governor or maſter 


of a hvuſe of currectlon miſbehaving himſelf, may be fined 


or turned out, at the diſeretion of the juſtices,” Offen- 
ders liable to be ſent to the Hen ' of correction, where ' 
the time and manner of their puniſhment is not exprefaly | 
limited by law, may de committed until the next 
Seed 
1 5 


lions, ov an diſedarged by due courſe oF ew." 
County Rates, 8 ew row (HF 


> 4.54 


Houthotder, ( Pater-familias) Ts the occupier of à houſe, 


a houſe-keeper/or maſter of a family. 


Bꝛedige, Readily, Or quickly. : Trem 'diximus' de in. 


latronibus, qui is hredige nequeunt 'culpabiles inveniri, i. 2. 


Could. not readily be convicted,” Trg. Adelftan. c. 16. 
From the Sax. herdinge, i. e, brevi, in a ſhort time. 
Cowell; uiid 5:43 25 101-00, eee ee 
Yudegeld; Sigaiftat guietantiam tranſereſſionis ill in 
ſervam' tranſgredientes Fleta, lib. i. c. 47; ſect. 20. 
It may be thought in that place of Fleta to be miſprinted 


for hinegeld, which ſee, & guære. Where a villain gr | 


ſervant. had committed any treſpaſs,” for which he deſer- 
ved whipping or corporal puniſhment; when he ' bought 
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tach chaſtiſement was called Zudrgeld, or bidegeld; ſome 


fancy money given to ſave his hide. Corll, See Flera, 


du and erk, Hotefum &. clamor," Is derived from 


two French words huer and crier, both ſignifying to 
| ſhout or cry aloud, Manwood in his Foreft Law, cap. 


19. aum. 11. ſaith, that be in Latin, % vox dolentis, 


as ſignifying the complaint of the party, and cry is the 
purſuit of the felon upon the highway upon that com- 
plaint; for if the party robbed, or any in the company 
of one robbed or murdered, come to the conſtable of the 
next town, and deſire him to raiſe the hue and cry, that is, 


make the complaint known, and follow the purſait af- 
ter the offender, deſcribing the party, and ſhewing as 
near as he can which way he went; the conſtable ought 
forthwith to call upon the pariſh for aid in ſeeking the 
felon, and if he be not found there, then to give the 
next conſtable notice, and the next, until the offender 
be apprehended, or at leaſt until he be thus purſued unto 


the ſea fide, Of this Bracton, lib. 3. trad. 2. cap. 5. 


Smith de Rep. Angler. lib. 2. cap. 20. and the fiat. 


13 Edw.. 1. of Wincheſter. cap. 3. 28 Ed. 3. 11. 27 


Blix. 13. | 


The Normans had ſach purſuit with a cry after offen- 


ders, which they called Clamour de haro, whereof you 
may read in the Grand Cuflomary, cap. 54. And it may 
probably be derived from harrior, flagitare. Hue is 
uſed alone in the ſtat. 4 Ed. 1. fl. 2. In the ancient re- 
cords this is called Hureſum ¶ clamor. See Cole“ 2 liſt, 


Job. 172. 7 | 


ders, but a challenge of any thing to be his own after 
this manner, viz,” He who demanded the thing did with 
a loud voice, before many witneſſes, affirm it to be his 
proper goods, and demanded reſtitution. 
Scots call hatefiam; and Szene de 
faith, it is reduced from the French oyer, i. e. audire, (or 
rather oyez,) being a cry uſed before a proclamation ; the 


But the clamor de haro was not a purſuit after offen- 


verb. Huteſium, 


manner of their Sue and cry he thus deſeribeth; If a rob- 


bery be done, a horn is blown, and an ct. cry made, after 


which, if the party flee away, and doth not yield himſelf 


This the 


to the King's bailiff, he may lawfully be flain, and hang- 


ed upon the next gallows. 


Of this hue and cry, lee Cromp. Tuft. of Peace, fel. 160. 
and in Rot. Clauſ. 30 H. 3. u. 5. we find a command to 


the King's treaſurer, to take the city of London into the 
King's hands, becauſe the citizens did not, /ecundum ligem 
& conſuetudinem Regni, raiſe the hue and cry for the death * 
of Guido de Arztto and others who were ſlain, Convell,” 


See Votiferatia. 


Hue and cry, is alſo defined. the purſuit of an offender 
from town to town till he Be taken, which all that are 
preſent when a felony is committed, or a dangetous wound 


given, are by the Common Jaw, as well as by the ſtatute, 
bound to raiſe againſt the offenders who eſcape, on pain 


* 


of fine and imprifonment. 3 ff. 116, 117. 2 Inf. 172. 


1 


Dalt. Fuſtice, cap. 28, 109. " Firs, Coron. 395. 


law, Which may be called a raifih 
the King, as well as by ſeveral u parliament, Which 
t ; 


Elix, 6 PPP 15 
The ſraifing of e and cry is enjoined by the Common 


may be called 4 raiſing of it at the ſuit of a private 


perſon, jnaſmuch as thoſe ſtatutes make the hundred an- 


* 1 - 


ſwerable tö the party robbed, if they neglect to purſue 


the bur” and ech, und apprekend the robbers. '3*New 
Aby. Gi. 101 * E Fo 7 = * 1 ; TIES tn Sl RET 
As tt" hue and ch dt Common law, 
clearly pred, that a 
bed,” or who knows that a felony hath been committed, is 
1 off / zatliorized to levy Sue axdcry, but is allo bond 
to do It under « | 5 
172. PECAN 6: 1 Hal. Heß. P. C. 464. 

From hence it follows, that although it is a good 


» 


Rein rene TO « 
under pain of fine and impriſonment, | 2 Ini 


courſe, as Lord Hale ſays, to have a precept or War- 


rant from a Juſtice of peace fo 
is neither of abſolute neteffity 


off. his penalty with money, the price of exemption from | 2 Hal. Ii. P. C. 99, 


It 
4 


+ i 82 
Cro. 


g of it at the ſuit of 


Common law, it ſeems" to be 
private perſon who hath been rob- . 
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= 
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r raiſing Sur and cry, yet it 
either of Ab 2» nor ſometimes convenient, 
fot the felons" may eſcape before the juſtice can be found 9h 
alfo Bue and cry was part of the law before the ſtate of x 


4. 16. which Ret inffitited 5 of x 
Ed. 3. cdp. 16. which firſt inftituted juſtices of the peace. 
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H UE 


It is incumbent upon conſtables to purſae Zu- and ery | 


when called upon, aod they are ſeverely puniſhable if they 
negleQ it; and it prevents many inconveniencies if they 
be dere; for it gives a greater authority to their purſuit, 
ard enables the purſuants, in his aſſiſtance, to plead the 
general uſue upoa the ſtatutes 7 ac. 1. cap. 5. 21 Jace 
1. cap. 12, without being driven to ſpecial pleading: 
theretoie, to prevent inconventencies which may happen 
by ugtulineſs, it is moſt adviſable that the conſtabſe be 
called: yet upon a robbery, or other felony committed, 
bue ard cry may be raiſed by the country in the abſence of 
the conſtable; and in this there is no inconvenieney, for 
if bae and cry de raiſed without cauſe, they that raiſe it are 


paniſhable by tine and impriſonment. 2 Hal. Hift, P. C. 


99. ico. 


The regular method of levying bue and cry, is for the 


party to go to the conſtable of the next town, and 
declare the fact, and deſcribe the offender, and the way 
h- is gone; whereupon the conllable ought immediately, 
waetber it be night or day, to raiſe his own town, and 
m.ke ſearch for the offender ; and upon the not finding 


him, to fend the like notice, with the utmolt ex- 


pedition to the conſtables of all the neighbouring towns, 
who ought in like manner to ſearch for the offender, and 
alſo ro give notice to their neighbouring conſtables, and 
they to the next, till the offender be found. 3 aft. 
116. Dalt. Fuftice. cap. 28. Cromp. 178. 2 Hawk. 
F. C. 28. | 

The hs is not only to make fearch in his own 
vill, but alſo to raiſe all the neighbouring vills, who 
are all to purſue the hue and cry with horſemen as well as 
footmen un il the offender be taken. 2 Hal, Hif. P. C. 
101. in caſe of bze and cry once raifed and levied upon 
ſuppoſal of a felony committed, tho? in truth there was no 
ſeloay committed; yet thoſe who purſue hue and cry may 
at tell, and proceed as if a felony had been really commited, 
2 Hal Hi. P. C. 101. 5 H. 5. a. 21 Hl. 7 28. 4. 


. per Rede. 2 Ed. 4. 8 89. 29 Ed. 3. 39. 21aft. 173. 
2 Hal Hifl. P, C. 102, 


If bue and cry be railed againſt a perſon certain for felony, 
tho? poſſidly he is innocent, yet the conſtables, and thoſe 
that follow the hue and cry, may arreit and impriſon him 


in the common gaol, or carry him to a juſtice of the peace. 


2 Hal. Hi. P. C. 102. 3 
It the perſon purſued by hue and ery be in a houſe and 


the dovrs ate ſhut, and refuſed to be opened upon demand 
of the conttable, and notice Ive of his buſineſs, he may 
break open the doors; and, this he may do in any caſe 
where he may arreſt, tho” it be only a ſuſpicion of felony, 
tor it is for the King and Commonwealth, and therefore a 
virtual an omittas is in the caſe; and the ſame law is 
upon a dangerous wound given, and a hue and cry levied 
upon the offender. 7 Ed. 3. 16. 6. 2 Hal. Hift. P. C. 
102. | | | 

It ſeems in this cafe, that if he cannot be otherwiſe 
taken, he may be killed, and the neceflity excuſeth the 
conſtable. 1 Hal. Hiſt. P. C. 102. 2 

Upon bur and cry levied againſt any perſon, or where 
any hug and cry comes to a conſtable, whether the perſon 
be certain or uncertain, the conſtable may ſearch in ſuſ- 
pefted places within his vill, for the ren of the 
felons, Dalt. cap. 28. 2 Ed. 4. 8. 6. Cromp. de Pace 
178. 2 Hal Hi. P. C 103. 


Bur though be may ſe arch ſuſpefted plaees or houſes, 


| yer his entry muſt be per oflia apert', for he cannot 


break open doors barely io ſearch, unleſs the perſon againſt 
whom the Hue and cry is levied be there, and then it is 
rue he may; therefore, in caſe of \ uch a ſearch, the 
breaking open the door is at his peril, wiz, juſtifiable if 
he be there; but it muſt be always remembered, that in 
caſe of breaking open a door, there mutt he firſt a notice 
given to them within of his buſineſs, and a demand of 
entrance, and a refuſal, before doors can be broken, 2 
Hal Hi. P. C. |! ARES - 1 # 
VF the hue and cry be not againſt a perſon certain, but 


by deſcription of his ſtatue, perſon, clothes, horſe, Qc. 


the Bur and ciy doth juſtify the conſtable, or other perſon, 


following it, in apprehending the perſon fo deſcribed, 
whether innocent or guilty, for that is his warrant; it 18 


© 


* 


” 


H U E 


a kind of proceſs that the law allows} (not uſual in other 


caſes) wi. to arreſt a perſon by deſcription,” 76% 

But if the hue and cry be upon a robbery, bur lary, 
manſlaughter or other felony committed, but the 2 5 
that did the fact is neither known nor deſeribed by 3 5 
clothes or the like; yet ſuch à he and cry is good - "Jon 


been ſaid, and mult be purſued, tho” no perſon certain be 


named or deſcribed. 46:4, : | 
And therefore in this caſe, all that can be done i; fo 
thoſe who, purſue the hue and cry, to take ſuch perſons 


as they have probable cauſe to ſuſpect; as for inſtance 
» 


— 


Such perſons as are vagrants, that cannot give a 

where they live, whence they are, or fuch fafpicjes mr. 
ſons as come late into their inn or lodgings, and * a 
reaſonable account where they had been, and the like FE 
Ed. 4. 8. 6. 2 Hal. Hi. P. C. 103,. DO. 

There can be no doubt but that both by the Commo 

law, as alſo by the ſeveral ſtatutes which 1njoin tho le. 
vying of hue and cry, they who neglect to levy _ 
(whether officers of juſtice or others) or who neglect 


purſue it when rightly levied, are puniſhable by indid. 


ment, and may be fined and impriſoned for ſy 
2 Hal. Hift, P. C. 104. 5 8 W 

By the ſtat. 8 Geo. 2. 16. Every conſtable to whom 
notice is given or left at his houſe of a robbery, &. and 
every conitable of the hundred, or conſtable, H. in an 
town, pariſh, Cc. within the hundred, on notice from 
the party robbed or otherwiſe, ſhall with all expedition 
make hue and cry after the felon, Fc, on pain of 51. for 
neglect, a moiety to the King, a moiety to him that ſues 
in fix months, to be recovered with full cofts, - 

If there be judgment againſt the hundred, it may be 

levied againſt the inhabitants of the ſame hundred by 
fieri facias. So it may be levied upon any one, who has 
lands in his poſſeſſion within the hundred, tho? he has no 
houſe nor lodging there; for he is an inhabitant, R. 2 
Saund. 423. Upon a leſſee, or purchaſer after the rob- 
bery committed, R. Ney 155. So it may be levied upon 
one or two of the inhabitants. But if a man come to in- 
habit in an hundred after a robbery done, he ſhall-not be 
charged. R. Hutt, 125. Cont. per Barckley, Mar, pl, 28. 
So, if the whole debt be levied upon one or two of the 
hundred, by the far. 27 El. 13, on complaint to two 
Juſtices of peace of the county (quorum unus) in or near 
the hundred, they may aſſeſs rateably all the towns, c. 
within the ſame hundred, or in the liberties within the 
ſame, for the relief of him againſt whom the plaintiff 
took execution; and the conſtable of each town, c. 
may rateably aſſeſs the ſaid ſum on every inhabitant, and 
if he re fuſe to pay, levy it by diſtreſs and ſale, c. 

And by the /ame flatute, The hundred, where default 
of freſh ſuit on bue and cry was made, ſhall anſwer. half 
the damages. recovered againſt the hundred in which the 
robbery was committed, to be recovered by action of debt, 
Sc. at the ſuit of the clerk of the peace. e 

By the flat. 8 Ges. 2 16. After judgment againſt the 
hundred, no proceſs ſhall be ſerved on the high conſtable 
or any inhabitant, but the ſheriff on receipt of the writ of 
execution ſhall ſhew it gratis to two juſtices of the peace 
in or near the hundred, who ſhall ſpeedily cauſe an aſſeſſ- 
ment to be levied purſuant to the far. 27 El. 13. and 


alſo for the neceſſary expences of the high conſtable above 


the coſts and damages recovered, of which, on notice 
from the two juliices, he ſhall give an account and proof 


+ V% * , 


ney's bill to be taxed, f 


on oath to their ſatisſaction, having firſt cauſed his attor- 


The ſheriff hall pay the money levied to the parties 
withaut fee, and indorſe the day of receiving the writ 


of execution, and not to be called upon for à return till 
fixty days after. And v. 22 Geo. 2. c. 46. 


And the like aſſeſſment ſhall be in caſe the plaintiff be 
nonſuit, diſcontinue, or have a verdict or judgment on 
demurrer againſt him, if by inſolvency of the plaintiff or 


his ſureties, he cannot be reimburſed on the bond of 100/. 


| penalty; and the money levied ſhall be paid to the 
juſtices for the high conſtable in tea days after it is 


levied, 


And the juſtices may limit a time not exceeding thirty 
days for levying ſuch aſſeſſment ; and the officer appoint 
| 90 £10 
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in ſuch time forfeits dpuble the ſum. 


See the ſtatutes 27 Elix. c. 13. 8 Geo. 2. c. 16. And 


22 Geo. 2. c. 24+ Alſo wide 30 Geo. 2. c. 3. J. 116. 
No receiver general of the land- tax, or his agents, can ſue 
the hundred for a robbery, unleſs the perſons carrying the 
money be three in companß ). a 3 

Arg ſee the law under this title of hue and cry, well and 
largely treated of in the. New Abr. 3 V. 61, Oc. 


The general doctrine as to actions is as follows. Where 


a robbery is done on the highway, in the day- time, of any 
day except Sunday, the hundred where committed is an- 
ſwerable for it: but notice is to be given of it, with con- 
venient ſpeed, to ſome of the inhabitants of the next vil- 
lage, to the intent that they may make hue and cry for 
the apprehending of the robbers, or no action will lie 
againſt the hundred : and if any of the robbers are taken 
within forty days, and convicted, the hundred ſhall be 
excuſed, 1105 . . 

By a late ſtatute, no proceſs is to be ſerved againſt the 
hundred, &c. for a robbery committed, but on the high 
conſtable, who ſhall give notice of it in one of the prin- 
cipal market-towns, &c. and then enter an appearance, 
and defend the action, v. 8 Geo. 2. c. 16. By the fat. 
22 Geo. 2. c. 24. No perſon ſhall recover on any of the 
ſtatutes of hue and cry, above 200 J. unleſs the perſon or 
perſons ſo robbed ſhall at the time of ſuch robbery be to- 
gether in company, and be in number two at the leaſt, 
to atteſt the truth of his or their being ſo robbed. 


after the robbers, action lies againſt the hundred. 4 Leon. 
180. The party robbed is not bound to purſue the rob- 
bers himſelf, or to lend his horſe for that purpoſe ; but 
ſtill has his remedy againſt the hundred, if they are not 
taken: tho? if any of them are taken, either within forty 
days after the robbery, or before the plaintiff recovers, the 
hundred is diſcharged. Sid. 11. It has been held, that 
an action lies againit the hundred for a robbery in the 
day-time, although not in the King's highway, but in a 
private way. Hill. 1 Ann. I Mod. 221. But not for a 


robbery in the morning, before it is light ; and yet where 


it is before ſun-riſing, or after ſun-ſer, if it be ſo light that 
a man's face may be known, it well lies. 7 Rep. 6. Coo. 


Fac. 106. If a party be robbed in the night time, when 


perſons are at reſt, the hundred is not chargeable. 3 Leon. 
350. Where robbers forced a coach out of the way, in 


the day-time, and afterwards robbed it in the night, this 


was held a robbery in the day, and that action lay againſt 
the hundred. 1 Cid. 263, When a man is robbed on a 
Sunday, on which day perſons are ſuppoſed to be at church, 
and none ovght to travel, the hundred is not liable. 27 
Eliz, c. 13. But where a robbery is done on a Sunday, 
tho? the hundred is not chargeable, hue and cry ſhall be 
made by Hat. 29 Car. 2. c. 7. And if a perſon be robbed 
going to church in a country town or village, on a Sunday, 
which is a religious duty required by law, it has been 
Jately held an action lies againſt the hundred; but not if 
one be robbed on that day in other travelling for pleaſure, 
Sc. which is prohibited by ſtatute, 6 Geo. 1, C. B. 
per King, chief juſtice, an . 

And it was formerly ruled by three judges on the 
ſtatute of Minton, where a man was robbed on a Sunday, 
in time of divine ſervice, and made hue and cry, that the 
hundred ſhould be charged ; for many perſons are neceſſi- 
tated to travel on this day; as phyſicians, c. 2 Cro. 496. 
2 Rol. 59. Godb. 280, See 2 Nel}. Abr. 937, 938. If 
a perſon be robbed in a houſe, where he1s preſumed to be 
at ſafety by his own care, the hundred is not chargeable : 
A robbery muſt be an open robbery, that the country 
may take notice of it, to make the hundred anſwerable. 
7 Rep. 6. a | N 

A man is ſet upon and aſſaulted by robbers in one hun- 
dred, and carried into a wood, Q. in another hundred, 
near the highway, and there tobbed, the action ſhall be 
brought againſt the hundred where the robbery was done, 
as particularly expreſſed in the ſtatute, and not the bun- 
dred where the man was taken or aſſaulted ; becauſe the 
aſſault is not the efficient cauſe of the robbery, as a 


ſtroke is in caſe of murder, Hill, 1 Ann, B. R. 2 Salk, 


614. 


ed refuſing or neglectiag to levy and pay the money, c. 


If be 
that is robbed, after hue and cry, makes no further purſuit 


_ 


— 


— 
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But where goods are taken from a man in one hundreds 
and opened in another, where they are firſt taken or 
ſeized, they are ſtolen and the robbery is committed. 2 
Lill. Abr. 27. If a ſervant is robbed of his maſter's mo- 
ney, he may ſue the hundred on the ſtatute of Miaton of 
hue and cry; or the maſter may bring the action, and the 
man making oath of the robbery, and that he knew none 
of the robbers, is ſufficient without the oath of the maſter. 


Geliſ. 24. Cro. Car. 26, 37, 336. Where a ſervant js 
robbed, he muſt be examined and ſworn ; but if the 
maſter be preſent, it is a robbery of him. Show. 241. 


1 Leon, 323. If a quaker be robbed, or a man's ſervant 
being a quaker, and either refuſe to take an oath of the 


robbery, and that he did not know any of the robbers, 


the hundred is not anſwerable ; for the ſtatute of 27 Eliz. 


c. 13. was made to prevent combination between perſons 


robbed and the robbers. 2 Salk, 613. 

But the maſter's oath where the ſervant is a quaker, or 
otherwiſe, and being robbed it his preſence, will main- 
tain the action in his own name. Cartb. 146. And a 
plaintiff had judgment on his oath, though his ſervant 
that was robbed with him knew one of the robbers, When 
a carrier is robbed of another man's goods, he or the 
owner may ſue the hundred; but the carrier is to give 
notice, and make oath, Fc, though the owner of the goods 
brings the action. 2 Saund. 380. | 

If an action againſt the hundred be diſcontinued, on a 


new action brought, there muſt be a new oath taken within 


forty days before the laft action brought, Sz 139. In 
action upon the ſtatute of hue and cry, the declaration is 
good, though the plaintiff doth not ſay, that the juſtice of 
peace who took the oath lived prope locum where the rob- 
bery was committed, Mich. 6 W. 3. And oath was made 
before a juſtice of peace of the county where the robbery 
was done, in a place of another neighbouring county ; 
and it was held good. Cro. Car. 211. - 
If a juſtice of peace refuſe to examine a perſon robbed, 
and to take his oath, action on the ſtatute lies againſt the 
Juſtice, 1 Leon. 323. It is ſafe to ſay the plaintiff gave 
notice at ſuch a place, near the place where the robbery 


was done; and though that place where notice is given be 


in another hundred or county, yet it is goed enough; for 
a ſtranger may not know the confines of the hundred or 
county, Cro, Car. 41, 379. 3 Salk. 184. - 

If there be a miſtake of the pariſh in the declaration 
where the robbery was, if it be laid in the right hundred, 
it is well enough. 2 Leon. 212. And though the party 
puts more in his declaration than he can prove, for ſo 
much as he can prove it ſhall be good. Cro. Fac. 348. 

Upon a trial in theſe caſes, the party muſt file his 
original, and be ſure to have a true copy thereof, and 


witneſſes to prove it; and he muſt allo have the affidavit 
or oath, and a witneſs to prove the taking it. 2 Lill. 


Abr. 25. 

In theſe actions, poor perſons in a hundred, and ſer- 
vants, are good witneſſes for the hundred; but not thoſe 
houſholders who are worth any thing. 1 Med. 73. And as 
proof cannot be otherwiſe for the plaintiff, he 1s allowed 
to be a witneſs in his own cauſe. Bits 

For further ſatisfaction when the action lies againſt the 


hundred, and when not. Jide Com. Dig. 3 V. 481, Sc. 


Alſo ſee 3 V. 160. 4 Y. 244, 290. | 


As to the proceeding, declaration, plea, Cc. in an ac- 


tion upon the ſtat, of Minton, vide Com, Dig. 5 V. 197. 
 Yuiffier, An uſher of a court, or in the King's palace, 
&c. See Uher. | VE ISL aps 

Huiſſerium, or Vers, Are ſhips to tranſport horſes ; 
derived, as ſome will have it, from the Fr. huis, i.e. a 
door, becauſe, when the horſes are put on ſhipboard, the 
doors or hatches are ſhut upon them, to keep out the 
water. Brompton Anno 1190. — 


Mulka, Is a hulk or ſmall veſſel. Valfing bam, p. 


4. 
Hull, A reſtraint of exactions taken there, 27 Hen. 8. 
c 3- Their duties on ſalt fiſh and herrings reſtored, 33 
Hen. 8. c. 33. 5 Flix. c. 5. /e#. 3. The cuſtomer of 
Hull to have a deputy reſident at York, 1 El, c. 11. J 8. 
For erecting workhouſes and maintaining the poor at 
Hall, 15 Geo, 1. c. 10. 28 Geo. 2. c. 27, See Hs. 
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Bullus, A bill. Heid & tenendam diam | 
fafturam in hullis & bolmis, 1. e. in hills and dales. Mon. 


Aagl. tom. 2. Pp. 292. 

8 A moiſt place. In ecciſiis, is decimis, 
7 humaglis, is territ, in pratis, Mon. Angl. 1 par. f. 

28. a. 
Dumber, (river) in Zorifire, fiſk-garths and piles, Qc. 
to be removed. 23 Hen. 8. c. 18. | 

Dundzed, (Sundredum centuria) Is a part of a ſhire 
ſo called, either becauſe of old each hundred found 100 
fidejufſors of the King's peace, or a hundred able men 
for his wars. But more probably it is ſo called, becauſe 
it was compoſed of an hundred families. It is true, 
Brompton tells us, that an hundred contains cextum wil- 
las; and Giraldus Canbrenſis writes, that the % of Man 
hath 343 willas. But in theſe places the word villa muſt 
be taken for a country family; for it cannot mean a 
village, becauſe there are not above 40 villages in that 
iſland. So where Mr. Lambard tells us, that an hundred 
is ſo called, à numero centum hominum, it muſt be under- 
ſtood of an hundred men, who are heads or chiefs of ſo 
many families. 1 

Theſe were firſt ordained by King Alfred, the 29th 
King of the Hef Saxons: Aluredus Rex, (lays Lambard, 
verbo Centuria,) u5i cum Guthruno Daw fd inierat, 
prudentiſſimum illud olim a Jethrone Moifi datum ſecutus con- 
filiam, Angliam primus in ſatrapias, centurias, & decurias, 
partitus . Satrapiam, ſhyre, @ ſcyrian, (quod partiri 
Agnißcat, ) nominavit centuriam, hundred, & decuriam, 
toothing /ive tienmantale, 1, e. Decemwirale collegium ap- 
pellavit; atque iiſaem nominibus vel hodie wocantur, Sc. 
This dividing counties into hundreds, for better govern- 


ment, King Alfred brought from Germany : For there | 


centa, Or centena, is a juriſdiction over an hundred towns, 
See Black. Com. 1 V. 115, Ce. 

This is the original of hundreds, which - ſtill re- 
tain the name, but the juriſdiction is devolved to the 
county-court, ſome few excepted, which have been by 
privilege annexed to the crown, or granted to ſome great 
ſubject, and ſo remain ſtill in the nature of a franchiſe, 
This has been ever fince the Sar. 14 Ed. 3. fl. 1. cap. . 
whereby theſe hundred-courts, formerly farmed out by 
the ſheriff to other men, were all, or the moſt part, re- 
duced to the county-court, and ſo remain at preſent. 

But how, by hundred-courts, we underſtand ſeveral 
franchiſes, wherein the ſheriff has nothing to do by his 
ordinary authority, except they of the hundred refuſe to do 
their office. See Weſt. part 1. Symbol, lib. 2. ſect. 228, 
A hundredum poſt Paſcha, & ad proximum hundredum 
poft feflum St. Mich. Mon. Angl. 2 par. f. 293. a. 
An hundred is to have juriſdiction or power to admi- 
nifter juſtice in 100 vills, or of 100 men, or of 100 pa- 
riſhes. Br. Court Baron, pl. 8. cites 8 H. 7. 3. ger 
Every ward in London is an hundred in a county, and 
every pariſh in London is a vill in an hundred. 9 Rep. 
66. 6. . 

Hundreds were either parcel of the counties, and there 
the ſheriffs did conſtitute bailiffs, (viz. thoſe hundreds 


which were [anciently parcel of the farm of the ſheriffs, | 


that the ſtatute 2 Ed. 3. cap. 12. ſpeaks of); or elſe they 
were ſuch as were granted out, which the lord of the 


hundred ſometimes held at farm, and ſometimes in fee, 
called hundreds in fee, liberties of hundreds, franchiſes of 
hundreds. Per Hale Ch. B. Vent. 405. Hill. 22 C23 
Car. 2. in the caſe of Atkins v. Clare. 
In the time of King Alfred the kingdom was in groſs, 
and then divided into counties and hundreds, and all per- 
ſons then came within one hundred or other; and then 
the King's relations had the government of them, and 
therefore they were called Con/anguine ; and fo are the 
Earls, Lord-lieatenants, &c, at this day; but when the 
office became troubleſome, there were ordained Vicecomites, 
which name remains to this day, and the others continue 
to be called Con/anguinei, but have no power in the county, 
having only the bonorary name of Earls or Comites of 
ſach or ſuch a county, &c, For the better government 
of theſe counties, the Yicecomites had two courts ; but 
out of thoſe the King * petty leets and courts- 
baron ; but the tourn of the ſheriff bad yet a ſuperinten- | 
I 


4 


OY 


HUN 


dant power, they being derived out of the ſheriff's toury 
eee, ee 
e King afterwards granted away ſome bundreg, ;. 
fee-ſimple, and ſome franchiſes, aha the laſt ce 
the King utterly, but the hundreds granted in fee were no 
wholly exempt, On this aroſe ſome confuſion, and the 
arliament hereon took notice, that the execution of 
uftice was by this much interrupted, and therefore came 


| the ſtatute of Lic. 9 Id. 2. fl. 2. That ſheriffs ſhould 


be ſufficient perſons, and have lands in the county, and 
ſo be able to anſwer both the King and country, and that 
bailiffs and fatmers of hundreds ſhould be ſufficient men. 
And at this time hundreds were grantable for years. y 

Then came the ſtatute of 2 Bd. 3. cap. 4 & 5, That 
ſheriffs ſhould continue but for one year, But this took 
not away the whole inconvenience z for the crown gilt 
granted away bailiwicks and hundreds, for lives, at rents at 
ſuch exceſſive dear rates, that made them endeavour to 
make up their money by unlawful means; and therefore 
came the ſtatute of 2 Eg. 3. cap. 12. and 14 EA. 3. cap, 9 
By the firſt it was enacted, That all hundreds and wapen- 
takes granted by the King ſhall be annexed to the county 
and not ſevered. And by the other ſtatute, that all ſhould 
be annexed, and the ſheriff ſhould have power to put in 
bailiffs, for which he will anſwer, and no more ſhould be 
granted for the future; and one reaſon of this was, be- 
veg? the 2 granted away hundreds, and abated not 

e ſheriff's farm. Arg. 2 Show. 98, 99, Paſch, 
Car, 4. B. KR, | a F 

Hundreds are liable to penalty on exportation of wool, 
7&8Will. z. c. 28. J. 8, Liable to damages ſuſtained 
by pulling down buildings, 1 Geo. 1. c. 5, Jeck. 6. By 
killing cattle, cutting down trees, burning houſes, E. 
9 Geo. 1. c. 22. ſe.7. 29 Geo. 2. c. 36. . 9. By de. 
ſtroying turnpikes, or works on navigable rivers, 8 Ges. 
2. c. 20. ſe, 6. By cutting hopbinds, 10 Gee. 2. c. 
32. /ed. 4. By deſtroying corn to prevent exportation, 
11 Geo. 2. c. 22. ſe, 5. By wounding officers of the 
cuſtoms, 19 Geo. 2. c. 34. ſe. 6. Or by deſtroying 
woods, c. 29 Geo. 2. c. 36. / 9. 

Inhabitants within the hundred may be witneſſes for the 
hundred, 8 Geo. 2. c. 16. 

The word hundredum is ſometimes taken for an im- 
munity or privilege, whereby a man is quit of money 
or cuſtoms due to the hundreds, Cowe/, See Turm. 
Hundred chargeable for robberies, vide Hue and Cry. 


Hundzed-Court, Is only a larger court-baron, being 
held for all the inhabitants of a particular hundred inſtead 
of a manor, The free ſuitors are here the judges, and 
the ſteward the regiſter, as in the caſe of a court- baron. 
It is rot a court of record, and it reſembles a court-baron 
in all points, except that in point of territory it is ofa 
greater juriſdiction. | 
According to Blackflone, its inſtitution was probably 
co-eval with that of hundreds themſelves, introduced, 
though not invented, by Alfred, being derived from the 
polity of the ancient Germans. See Black, Com. V. i. 


Introd. ,. 4. and 3 J. 34. 4. 408. 


Pundzedo2s, / bundredarii Are perſons ſerving on ju- 

ries, or fit to be impanelled thereon for trials, dwelling 
within the hundred where the land in queſtion lies. Stat. 
35 H. 8. c. 6. And default of hundredors was a challenge 
or exception to panels of ſheriffs, by our law, till the St. 
4 & 5 Ann. cap. 16. ordained, that to prevent delays by 
reaſon of challenges to panels of jurors for default of un- 
dredors, &c. Writs of wenire facias for trial of any action 
in the courts at Wefminfler, hall be awarded of the 600 
of the proper coun!y where the iſſue is triable. _ 
- Hundredor alſo ſignifies him that bath the juriſdiction of 
the hundred, and is in ſome places applied to the bailiff of 
an hundred. 13 Ed. 1. c. 38. 9 Ed. 2. 2 Ed. 3. 
Horn's Mirror, lib. 1. x 

DHudnzed-lagh, (from the Sax. laga, lex) Is in Saxen 
the hundred court. Manwoed, par. 1. pag. 1. | 

Hundzed-penny, Was collected by the ſheriff or lord of 

the hundred, in oneris ſui ſubſidium. Camd. 223-—— 

autem pecunia quam ſubſidii cauſa vicecomes olim exigebat * 
fingulis decuriis ſui comitatus, quas tithingas Saxones 2 4 
labant; fic ex hundredis, hundred penny, fc. 957 
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oh. Pence of the hundred is mentioned in Dome/day. | 
And it is elſewhere called; hundredfeh, Chart, K. Joh. 


;dio-Epiſc. Heref. EY 
Setena, Signifies dwellers or inhabitants of 
a hundred. Charta Edgar. Reg, Mon, Ang. tom. 1: 

F, 16. | V wa " | 
: Hunger. According to the preſent doctrine, Bunger 
will not juſtify ſtealing food, to relieve a preſent neceſſity. 
1 Hal. P. C. 54. Black. Com. 4 V. 31. And the doc- 
trine ſeems juſt, as (on conviction) a judge may reſpite, 
and a merciful King pardon. The ancient doctrine, 
(that it would juſtify) if now in force, might open a 
door to many villanies. And, in this commercial ſtate, 
thoſe who can labour need not fear ſtarving. Thoſe that 
cannot, and who are poor, the laws have made a provi- 
fion for. aha = 6 

Hunting, of game and prey, ſee Game and Drer- 
$tealers. | | : | $ 

The 4 & 5 V. & M. c. 23. gives full coſts againſt an 
inferior tradeſman, apprentice, or other diſſolute perſon 


convicted of a treſpaſs in hawking, baiting, fiſhing or 


fowling in another's land. Upon this ſtatute it hath been 
adjudged, that if a perſon be an inferior tradeſman, as 
a clothier for inſtance, it matters not what qualification 
he may have in point of eſtate; but, if he be guilty of 
ſuch treſpaſs, he ſhall be liable to pay full coſts, L. Ray. 
149. Black, Com. 3 V. 215. „ 

Notwithſtanding all the game laws, and the various 
qualifications for hunting pointed out by ſtatutes, which 
imply a power for perſons ſo qualified to Bunt, according 
to Blackſione, ** No man but he who has a cha/e, or free- 
« warren, by grant from the crown, or preſcription, 
«« which ſuppoſes one, can juſtify hunting or ſporting upon 
« another man's ſoil, nor indeed, in thorough ſtrictneſs of 
«© Common law, either hunting or ſporting at all.” 
2 V. 416. Perſons ſo hanting are liable to actions of treſ- 
paſs, by the poſſeffors of the land. 2 V. 418. and to the 
ſame purport, 4 J. 17 | | 

By 1 Hen. 7. c. 7. Unlawful hunting, in any legal fo- 
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coram Concilio Dom. Reg. Anse 27 H. 3. Rot. 9. See 
commune Plegium, ficut Johannes Doe & Richardus Roe. 
Inj. 72. 2 on - $72 „ : 
1 Husband and Wife; Are made fo by marriage, and 
being thus joined, are accounted but one perſon in law. 
Lit. 168, See Baron and Fm. 3 | 
Husbandry and Pusbandman; There having been 
great decay of hy/bandry and hoſpitality; it was enacted 


that one half of the houſes decayed ſhould be ezeRted; and 


forty acres of arable land laid to them, by the perſon, his 
heir, executor, c. who ſuffered the decay: and they 
2 to keep the houſes and lands in repair, by Stat. 39 
Elix. b. 1. 5 8 

The decaying of houſes of huſbandry prohibited, 4 H. 
T. Ce. 19. 6 H. 8. Co LL 7 H. 8. c. Io 27 H. 8. c. 22. 
2 & 3 Ph, & Ma. f. 1, 2. 39 El. c. 1. Wood not to 
be turned to tillage or paſture. 35 H. 8. c. 17. ſed. 3. 
Land to be re-converted to tillage, 5 & 6 £4. 6. c. 5. 


5 El. c. 2. Who may be compelled to ſerve in huſbandry, - 


5 Zl. c. 4. ef. 7. How huſbandmen ſhall take appren- 
tices, 5 EI. e. 4. J. 25. The ſtatute of 5 E. c. 2. con- 
cerning the keeping a quantity of land in tillage, re- 
pealed, 35 El. c. 7. /ed. 20. Arable land not to be con- 
verted to paſlure, 39 El. c. 2. But not to extend to 
Northumberland, 43 El. c. 9. 1. 32. 

Husbzece, (from the Sax. bas, a houſe and Brice, a 
breaking) Was that offence formerly which we now call 


burglary, Blount. 


uscarle, A menial ſervant; it fignifies properly a 
ſtout man, or a domeſtic: alſo the dome/tical gatherers of 
the Danes tributes were anciently called baſcarles. The 
word is often found in Domęſday, where it is ſaid the 
town of Dorcheſter paid to the uſe of huſcarles or bon/e- 
carles, one mark of filver, Domeſday. WED 

Duscans, (Fr. Sasſean A ſort of boot, or buſkin 
made of coarſe cloth, and worn over the ſtockings, men- 
tioned in the Stat. 4 Ed. 4. c. 7. 23 

 Husfaſtne, (Sax. Bus, i. e. domus & fæeſt, fixus) Is 


he that holdeth houſe and land. ——E? in Franco plegio. 
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reſt, park or warren, not being the King's property, by /, debent omnes qui terram & domum tentnt qui dicuntur WE 
night, or with painted faces declared to be felony. And | husfaſtne, Wc. Bra. lib. 3. trad. 2. cap. io. See F208 
by 9 Geo. 1. c. 22. Appearing armed with faces blacked, | Heordfefte. | bl - [| $38 
or diſguiſed, to hunt, wound, kill, or ſteal deer, to rob Husgable, (Buſgablum] Houſe-rent, or ſome tax or 1 
a warren, or ſteal fiſh, 1s fe/oay, without benefit of clergy, | tribute laid upon houſes. Mon. Angl. tom. 3. p. 254. 1 
See Black. Com. 4 Y. 144. 3 Huſſeling⸗People, Communicants, from the Sax. ba/- 1 4 
Hurdle, A ſledge or hurdle uſed to draw traitors to %, which ſignifies the holy ſacrament: and in a petition Wt 
execution. Black. Com. 4 V. 92, 370. from the borough of Leominſter to King Edward the Sixth, 1 
Hurderferſt, A domeſtick or one of the family, from | the petitioners ſet forth that in their town there were to l 
the Sax hyred, familia, and feſt, firmus. Bis in anno | the number of 2000 huſeling pecple. 408 
conveniunt in hundredum ſuum quicungue liberi tam hurde- Haſtings, (buſlingum, from the Sax. baftinge, i. e. i $4} 
referſt quam folgarii ad dignaſcend. fs decaniæ plenæ fint, | concilium, or curia) Is a court held before the Lord We - by 
Leg. H. 1. c. 8. OP Mayor and Aldermen of London, and is the principal and 1 1 
Hurrers. The cappers and hat-makers of London were | ſupreme court of the city: and of the great antiquity of 1 
formerly one company of the haberdaſbers, called by this | this court, we find this honourable mention in the laws 4538 
name. Stoab's Surv, Lond. 312. | of King Edward the Confeſſor : Debet etiam in London, BY 4 
Durſt, Hyrſt, Herft, Are derived from the Sax. hyr/t, | gue of caput Regni & Legum, ſemper Curia Domini Regis 4 38 
7. e. a wodd or grove of trees. There are many places in | fngulis /eptimanis die lunæ huſtingis /edere & teneri; fun- 6 338 
Kent, Sufſix, and Hampſbire, which begin and end with | data enim erat olim & edificata ad inſtar, & ad modum & 1 
this ſyllable; and the reaſon may be, becauſe the great | in memoriam weteris Magnæ Trojæ, & u/que in bodiernum 1 
wood called Andre/wald extended through thoſe counties. | diem leges & jura & dignitates, & libertates regia/que con- 428 
Cowell. : | ſuetudines antique magnæ Trojæ, in ſe continet: et con- ' beef 
Murſt⸗Caſtle, Is ſo called, becauſe fituated near the | /uetudines ſuas una Semper inviolabilitate conſervuat, fc. 1 
woods. So Hurſiega is a woody place; and probably | Other cities and towns have alſo had a court of the ſame 1 
from thence is derived Hurſey, now Hurley, in a village | name; as Winche/ter, York, Lincoln, &c. Fleta, lib. 2. c. 1 
in Berkſhire. Cowell. 55. 4 Inſt. 247. Stat. 10 Ed. 2. c. 1. See Court of buſt- "IH 
Durtardus, Yurtus, A ram or wether, a male ſheep. ings, and Black, Com. 3 V. 80. 1 
Agni primo compoto poſiquam nati ſunt agni wocantur, ſe- Huteſium, A hue and cry, Abbas & conventus 1 
cundo anno hogaſtri, & conjunguntur multones cum multoni- | Aff ſunt biis libertatibus, ſcil, viſum franci legii, hutefium 438 
bus, & hurtardi cum hurtardis, & fænellæ cum ovibus. | clamatum, & Fuſionem ſanguinis, Cartular. Abbat. Glaſ- "Id 
Regulz Compoti Domus de Farendon, MS. De] ton. MS. fol. 87, = "WY 
multonibus 38 1. de hurtis & muricis 207. de hogris 121. Mutilan. Terras guietas ab omni hutilan & omni alia 1 
& de agnis 100. Mon. Angl, tom. 2. pag. 666. exadtione, Mon. Angl. tom. 1. p. 586. AIG 
Bus and Yant, Words uſed in ancient pleadings," | Ypbernagium, The ſeaſon for ſowing winter corn, 1 
Henricus P. captus per querimoniam mercatorum Flandriz | between Michaelmas and Cbriſimat; as 7. remagium is the 1 
& impriſonatus, offert Domino Regi hus & hant in plegio ad | ſeaſon for ſowing the ſummer corn in the ſpring of the . 4 
ſtandum recto, & ad reſpondendum prædictis e e & | year: Theſe words were taken ſometimes for the different . 
omnibus alliis, qui verſus eum logui voluerint: et diverfs | ſeaſons ; other times for the different lands on which the WAS, 
veniunt qui manucapiunt quod difius Hen. P. per hus & | ſeveral kinds of grain were ſowed ; and ſometimes for the 1 
hant veniet ad ſummonitionem Regis vel Concilii ſui in Curia different corn; as hbybernagium was applied to wheat and 1 
Regis apud Shepway, & quod ſtabit ibi red, We. Placit, | rye, which we ſtill call wvinter-corn; and tremazium to Frm 
arty, "Ub 
Wk} 
Wl 
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barley, oats, Cc. which we term /ummer-corn : this word 
is likewiſe written i3ernagium ind :hornagium. Fleta, lib. 


2. cap. 73. ſect. 18. 


Hyde of Land, and Ypdegild, See Hid+ and 
Hidage. | 

Dypotheca, Tn the Civil law, was where the poſſeſſion 
of the thing pledged remained with the deb/or. Init. I. 4. 
t. 6. ſ. 7. Black. Com. 2 V. 159. 

To Bypothecate, A ſhip, (from the Lat. Hpotbeca, 2 
pledge) Is to pawn the ſame for neceſſaries; and a maſ- 
ter may hypothecate either ſhip or goods for relief when 
in diſtreſs at ſea; for he repreſents the traders as well as 
owners : and in whofe hands ſoever a ſhip or goods hy- 
pothecated come, they are liable. 1 Salk. 34, 2 Lil. 
Abr. 195. dg | 2 8 

By the Common law, {by which property is to be 
tried) the maſter of the ſhip could not impawn' the ſhip; 
for he has no property either general or ſpecial; nor is 
ſuch power given to him by the conſtituting him maſter ; 
but the defendant's counſel ſaid, that by the Civil law the 
maſter may in caſe of neceſſity, and when he has no other 
means to provide neceſſaries for her. And Hobart J. 
held clearly, that the admiralty law is, that if the ſhip 
be in danger at ſea, or want neceſſaries, ſo as the voy- 
age may be defeated, the maſter, in ſuch caſe of neceſ- 
fity, may impawn for money, Sc. to relieve ſuch extre- 
mities by imploying the money ſo; for he is truſted with 
the ſhip and voyage, and ſo may reaſonably be thought to 


to have the power implicitly given him, rather than ſee | 


the whole loſt, Hob. 11, 12. Bridgman's caſe. 
A. being in a ſhip on the ſea, B. who was in it, and 
was reputed an agent and factor, borrows 100 J. of 4. 
upon bottomage (that is, when the money is paid on the 
keel of the ſhip, and the ſhip obliged to payment of it, 


and if it be paid not at the time, &c. that he who lends 


the money ſhall have the ſhip); and it was allowed to 
be a good and neceſſary cuſtom by all; and it was agreed, 
that if the maſter, factor, purſer, or he that is reputed 
owner of the ſhip, borrows money in ſach a manner for 
the neceſſaries of a ſhip, that binds the owner of the 
ſhip, although the money be not ſo imployed, and the 
owner has his remedy againſt him whom he'put in truſt, 
And it is not a good ailegation to have a prohibition, to 
ſay that the property was not in him that took ſuch bot- 
tomage. Noy 95. Scarborow v. Lyrius. SY 

It is faid the maſter may hypothecate, though the 
agreement be made and the money lent at land. 
Benzen v. Jeffries. 1 L. Ray. 152. See Black. Com. 
2 V. 159- 3 

DÞyth, A port or little haven to lade or unlade wares 
at, as Queen- Hytb, Lamb-hyih, fc. New Book of En- 
tries, fol. 3. De tata medietate hythæ ſuæ in, Ic. cum 
libero introitu & exitu, fc. Mon, Angl. 2 par. fol, 142. 
Alſo a wharf, &c. See Hith. 


J. 
x Xcens bæreditas dicitur, antepuam adita fit: An eſtate 
in abeyance. Dig. F 

Jack, A kind of defenſive coat-armour worn by 
horſemen in war, not made of ſolid iron, but of many 
plates faſtened together; which ſome perſons by tenure 
were bound to find upon any invaſion. Walfngham. It 
was called rica, becauſe at firſt it was made with leather. 

Cowell, | | ; 
Jactitation of Marriage, Is one of the firſt and prin- 


cipal matrimonial cauſes; as, when one of ' the parties 


b»afts or gives out that he or ſhe is married to the other, 


whereby a common reputation of their marriage may en- 
ſue. On this ground the party injured may libel the other 
in the Spiritual Court; and, unlefs the defendant under- 
takes and makes out a proof of the actual marriage, he 
or ſhe is enjoined perpetual ſilence upon that head: which 
is the only remedy the Eccleſiaſtical Court can give for 
this injury. Black. Cm. 3 V. 93. | 

But if two perſons are not married, and the one ſays 
with reſpect to the other, that he or ſhe 1s her or his huſ- 
band or wife, or any thing implying a marriage, where- 
by the other loſes his or her marriage with a third perſon, 


4 


JD E. 


or is otherwiſe actually damnified, we conceive f 
will lie for the ſpecial damage; as in ire 
words, not actionable in themſelves, but rendered ation | 
able, by the damage which enſues, 1 4 
Iattivus, (Lat.) Signifies he -that loſeth by default. 
placitum ſuum neglexerit, & jactivus exinds remanſit, For. 
mul. Solen. 159. 22 4 — 4 
: Jamaica, An American iſland taken from the Spaniard 
in the year 1655, mentioned in the Star. 15 Car, 2. . 4 
See Plantations. 4H? 5 
| Jamaica-wood, (mentioned 15 Car. 2. cap. 5.) Is a 
kind of ſpeckled wood, of which are made cabinets, call 
ed there granadillo, The tree (as they ſay) is low as 
| ſmall, ſeldom bigger than a man's leg. | 
Jambeaux, Leg-armour, from jambe, tibia, Byyy 
Jampnum, Furze or gorſe, and gorſy ground: ; 
word uſed in fines of lands, Cc. and which ſeems de 
taken from the Fr. jaune, i. e. yellow, , becauſe the bloſ. 
ſoms of furze or gorze are of that colour,  Cyo, Car. 


F:; "8 | | 
Fav, or Jaun, Heath, whins, or furze, Pl. 

cita. 23 H. 3. No man can cut down. furze, or whins 
in the foreft without licence. Manwood, cap, 25. num. 

4 Jacques, Small money, according to Staundford”; P. 

. $6.40, wy 

Jar, (Span. Jarro, i. e. an earthen pot) With us it 
is taken for an earthen pot or veſſel of oil, containin 
twenty gallons. 1 | * 

Jarrock, (mentioned in tat. 1 R. 3. c. 8.) Is a kind 
of cork, or other ingredient, which this ſtatute prohibits 
dyers to uſe in dying cloth. 

Jaun, (Fr. Jaune, i. e. yellow colour.) Præterea con- 
cedit abbati & conv. & hominibus eorum de Stanhal d- 8 
de heredibus ſuis colligere jaun & feugere & Breue & 
geneſtam per terram ſuam fine impedimento, c. Charta 


furze or gorſe, which we now in law Latin call jampnum, 
and anciently jaunum; as, Decimas illins jauni in Bunbe- 
ved Pl, Aſi. 22 fl. 3. Cowell. 

Ibernagium, 4ibernagium, ybernagium, Seaſon for ſow- 
ing winter-corn. Et arabit unam acram, ſeminabit cum 
ſemine domini, eandem berciabit, videlicet, dimidiam acram 
ad ibernagium et dimidiam ad tremagium, et curiabit 
de fano domini, Cartular. Abbat. Glaſton. MS. fol, 


and Huntingdonſhire, Law Lat. Dict. 


| was formerly the motto of Fehr, King of Bohemia, lain 
in the battle of Cg, by Edward the Black Prince; and 
taken up by him to ſhew his ſubjection to his father King 
Edward 3. 
Fcona, (Tconia) A figure or repreſentation of a thing. 
Mat. Pari/. 146. Hoveden 670. 
Accus ozbus, A maim, bruiſe, or ſwelling; any burt 


| without cutting the ſkin and ſhedding of blood, which 


was called P/aga: It is mentioned in Braden, lib. 2. trad, 
2, cap. 6 & 24. And in the laws of Hen. 1. c. 34- 
Identitate nominis, Is a writ that lies for him who 
is taken and arreſted in any perſonal action, and commit- 
ted to priſon for another man of the ſame name; in ſuch 
caſe he may have this writ directed to the ſheriff, which is 
in nature of a commiſſion to inquire, whether he be the 
ſame perſon againſt whom the action was brought; and 
if not, then to diſcharge him. Reg. Orig. 194- F. N. B. 
267. If it is term time, the court will diſcharge him on 


out, a judge would do it on ſummons, And few men 
would obſtinately periiſt in detaining a wrong perſon, 33 
they would be liable to heavy damages, for detention, 
after due notice of the miſtake. With reſpect to the writ 
of identitate nominis, it is obſolete. + 

It is ſaid this writ lies for wrongfully ſeizing lands or 
goods of a perſon outlawed, for want of a good declaration 


the value of what is ſeized, if the party cannot diſcharge it, 
on pain of double damages. Stat. 37 Ed. 3. & 2. And 


9 H. 6. 


| p 


Will. de Bay, fineat. Doubtleſs here jaun is uſed for 


91. a. 
Iceni, The people of Seffolk, Norfolk, Canbridgeſhire, 


Ich Dien, (From the German} Is the motto belonging 
to the arms of the Prince of Wales, ſignifying I ſerve; It 


motion. Perhaps, in vacation, on making a clear caſe 


of his ſurname; and officers ſhall take ſecurity, to anſwer 


this writ ſhall be maiatainable by executors, &c. by Stats | 
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9 H. 6. 4. 4: Vide Cn. Dig. 3 V. 486. 14 Vis. Abr. 
tit, Llentitate Nominis. | 


Where one perſon is by miſtake arreſted for another, 


the perſon ſo arreſted, may maintain an action for falſe 


impriſonment, againſt the officer to recover damages, 


though he ſues this writ, for immediate relief, from the 
3 1 ent. | Bod Rs 
* rere of Perſon, Where a perſon convicted of, 
or outlawed for a criminal offence, being aſked what he 
hath to alledge why execution ſhould not be awarded 
againſt him, # he pleads diverſity of perſon, a jury ſhall 
be impanelled to try this collateral iſſue, viz, the identity 
of the perſon This trial is inflanter, and no time allow- 
ed the priſoner ſor defence or producing of witneſſes, un- 
leſs he will make oath, that he is not the perſon attaint- 
ed: neither ſhall any peremptory 2 of the jury be 
allowed the priſoner. See 1 Sid. 72, Foft. 42, 46. 1 
Lew. 61. Black. Com. 4 V. 389. 1 5 
Ibdeots and Lunaticks, 

Here we ſhall conſider, 


1. What perſons are efeemed ſuch, ſo as to come within 
the protection of the law. | ; 
I. How they are to be found ſuch. 


III. Who hath an intereſt in, and juriſdiction over them, | 


of appointing proper Curators and committees, and 
their power and duty. 3 

IV. How far their want of underfanding ſhall or foall 
not be ſaid to be prejudicial to them in civil ręſpectt. 


v. How far the want of underflanding will excuſe in 


criminal ca/es. oy _ hg 
VI. Hero far their ads are good, void, or voidable. 
VII. How they are to ſue and defend. Aden 


I. What perſons are eſteemed ideots and lunaticks, fo as to 
| come within the protemion of the law. + 3 a 
Idiot is a Greek word properly ſignifying a private 

man, who has no public office, Among the Latins it 1s 


take for /literatus, imperitus, and in our law for 203 


compos mentis, or a natural fool, The words of the ſta- 
tute 17 Ed. 2. c. 9. are Rex habebit cuſtodiam terrarum 
fatuorum naturalium, whereby it appears he mult be 
a natural fool, that is, a fool a nativitate : for if he was 
once wiſe, or become a fool by chance or misfortune, 
the king ſhall not have the cuſtody of him, Staundf. 
Prerog. cap. 9. F. N. B. 232. If one have under- 
ſtanding to meaſure a yard of cloth, number twenty, 
rightly name the days of the week, or to beget a child, 
he ſhall not be counted an ideot or natural fool, by the 
laws of the realm, See 4 Rep. 'Beverley's caſe. Cowell. 

The more general deſcription of a perſon, who, from 
his want of reaſon and underſtanding, comes within the 


protection of the law, is that of non compos mentis. Co. 


Lit. 246. 4 Co. 124, Skin. 177. | 

There are (ſays my Lord Coke) four kinds of men 
who may be ſaid to be non composz 1. An ideot who is 
non compos from his nativity. 2. One made ſuch by fick- 
neſs. 3. Lunatick, qui aliguando gaudet lucidis inter- 
wallis, who is non compos only for the time that he wants 
underſtanding. 4. One that is drunk ; which laſt is fo 
far from coming within the protection of the law, that 
his drunkenneſs is an aggravation of whatever he does 
amiſs, Co. Lit. 247. 4 Co. 124. See 1 Hale Hift. P. C. 
30 to 37. and Peer Williams, 3 V. 130. and tit. Drauak- 
ennefs, | ARE $156 

1. An 1deot is a fool or madman from his nativity, 
and one who never has any ſucid intervals; therefore the 
King has the protection of him and his eſtate, during his 
life without rendering any account ; becauſe it cannot be 
preſumed that he will be ever capable of taking care of 
himſelf or his affairs: And ſuch a one is deſcribed a per- 
ſon that cannot number twenty, tell the days of the 
week, does not know his father or mother, his own age, 
Se. But theſe ate mentioned as inſtances only; for ideot, 
or not, being a queſtion of fact, muſt be tried by jury or 
1 Dyer 25. Moor 4. pl. 11. Bro. Ideots. F. 

„ . 23 . 

But conch an ideot muſt be ſo a nativitate, yet, if by 
inquiſition it be found, that 4. is an ideot not havin 
any lucid intervals per Spatium oo annorum, this is a ſuf- 


an ideot, the adding /pat/um od annerum is ſurpl 


—— 


- acide. mag 


3 
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gelegt Gnding 3 For the Jaguibrion having found the pan 


and ſhall be rejected. 3 Mod. 43, At. 2 Show! 171+ 
Skin. 5, 177. S. C. Prodgers and Lady Fraxitr. * 726 

Halt 
calls Dementia accidentalis, vel adventitia and which: he 
again diſtinguiſhes into a total and a. partial inſanity, 
from its being more or leſs violent, is ſuch a madneſs. as 
excuſeth in criminal caſes; and though the party alſo in 
every thing elſe be intitled to the ſame protection with 
an ideot; and tho? his diſorder ſeems permanent and fix- 
ed, yet as he had once reaſon and he, and as 
the law ſees no impoſſibility but what he may be reſtored 
to them again, it makes the King only a truſtee for the 
benefit of ſuch a one, without giving him any profit or in- 
tereſt in his eſtate, 1 Hale's Hift. P. C. 30. 5 

3. A lunatick ; this is alſo Dementia accidentalis vel 
adventitia,' and takes its name from the great influence 
which the moon has in all diſorders of the brain; and 
though ſuch a one hath intervals of reaſon, yet during his 
phrenzy he is intitled to the ſame indulgence as to his 
acts, and ſtands in the ſame degree with one whoſe diſ- 


2. One made ſuch by ſickneſs, which. my. 


* 


LT FR PII tn -inpagon; + 3 7 
4. One made mad by drunkenneſs, which is called De- 
mentia effetata; and tho', as has been ſaid, ſuch a 


ſorder is fixed and permanent. 4 Co. 125. Co. Lit. 247. 


perſon be not intitled to the protection of the law, yet if 


a perſon by the unſkilfulneſs of his phyſician, or by the 


| contrivance of his enemies, eat or drink ſuch a thing as 


cauſeih phrenzy, this puts him in the ſame condition 
with any other phrenzy, and equally excuſeth him; alſo 
if by one or more ſuch. ptactices an habitual or fixed 


| pbrenzy be cauſed, tho' this madneſs was: contracted by 
the vice and will of the party, yet this habitual and fixed 


phrenzy thereby cauſed puts the man in the ſame condi- 
tion, as if the ſame was contracted involuntarily at firſt. 
Plow, 19. a. Crom. Juſtice 29. a» Co. Lit, 247. 1 
Halts -.. » 


But though this ſubjeRof madneſs may be ſpun out to 


a a greater length, and branched into ſeveral kinds and 


degrees, yet it appears that the prevailing diſtinction 


| herein in law is between zdeocy and lanacy; the firſt a fa- 


tuity a nativitate, wel dementia naturalis, which excuieth 


the party as to his acts, and intitles the King to the re- 
ceipt of the rents and profits of his eſtate during his life, 
without being obliged to render any account for the ſame; 


the other accidental or adventitious madneſs, which, 


whether permanent and fixed, or. with lucid: intervals, 


goes under the general name of lunacy, and equally ex. 
cuſeth with ideocy, as to acts done during 8 7 


but herein they differ, that in the latter caſe the King, as 
has been ſaid, is only a truſtee for the lunatick, and ac- 


countable to him, if he happens to be reſtored to his un- 
derſtanding, or to his repreſentatives if it happen other- 
wiſe. 3 New Abr. 80. 4 Co. 125. a. US 00 


IT. How ideots and Ianatichs are to be found fach. 
Every perſon of the age of diſcretion is in law preſumed 
to be of ſound mind and memory, unleſs the contra 


appear; and this rule holds as well in civil as criminal 


caſes. 1 Hale's Hift, P. C. 33. $4 
The trial of zdeocy, madne/5 or lunacy in civil caſes 
and in order to the commitment or cuſtody of the perſon 
and his eſtate, which belongs to the King, as mentioned 
above, 1s by writ or commiſſion to the ſheriff or eſcheator 
or particular commiſſioners both by their own inſpection 
and by inquiſition to inquire, and return their inquiſition 
into the Chancery ; and thereupon a grant or commitment 
of the party and his eſtate enſues: And in caſe the party 
or his friends find themſelves injured by the finding bin 
a lunatich or idiot, a ſpecial writ may iſſue to bring the 
party before the Chancellor, or .before the King, to he 
inſpeQed; and if, on examination, it appear the par- 


ty is no ideot, the whole commiſſion and office all be 


diſcharged without any traverſe or  mon/ftrans de do; 
F. 
4 Co. 126. 9 Co. 31. 42. And for this writ of 7% > 
quirendo, ſee Fitz. N. B. — 1 Ig 
Alſo the party found an icht or lunarick may traverſe 
the inquiſition, as may any other.perſon having a title o 
the land, and therefore it is ſaid, that by the Ratute 19 
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12 mortgage 


the return of the inquittion and the grant of the cuſtody 
and latids, in order for the patties to come in and tender 
ſuch traverſe. © Shin. 179. n e 
II by inquifition a perſon be found a lunazict, and the 
cuſtody granted to J. J. and the party thus found bring a 
ſeire fueias to ſet afide"the Inquiſition, the committee of 
the Junatick cannot plead vor join iſſue in ſuch ſcire fa- 
iar: for he can have no intereſt in the eſtate of the lu- 


natick, being only in the nature of a bailiff to the King, 


and therefore his duty is to inform the King's Attorney 
General of the nature of the affair, who is the proper 


perſon to conteſt the matter in behalf of the King. 2 Sid. 


124. Su/ax Thorn v. C ward! 


III. Who bath an intereſ in, and juri/diftion. ever them, 
of appointing proper Curators and Committees, and 
tbeir power and duty. 1 56 

It ſeems to be agreed at this day, that the King as 
parens patrie hath the protection of all his ſubjects, and 
taat in a more peculiar manner he is to take care of all 
thoſe who, by reaſon of their imbecillity and want of 
underſtanding, are N of taking care of them- 
ſelves; this, in ſome books, is called a prerogative in the 
crown, and in others a regium munzs, or duty which the 


| Ling owes to his ſubjeRs in return to their ſubjection and 


allegiance to him. Sraznd. Prærog. cap. 9. fol. 33. 2 
AA. 14. 4 Co. 126. a. Dyer 25. | 2 5 

Lord Cole, in 4 Co. Beverley's caſe, ſays, that this pre- 
rogative was by the Common law, and that the ſtatute de 
preerogativa Regis, 17 Ed. 1. c. 9. is only declarative 
thereof, 2 AH. 14. 4 Co. 126. 5 

But however that may be, now, by the ſtatute de præ- 
rogativa Regis, or 17 Ed. 2. cap. 9. it is enacted, that 
the King ſhall have the cuſtody of the lands of natural 
fools, taking the profits of them, without waſte or deſtrue- 
tion, and ſhall find them their neceſſaries, of whoſe fees 
ſoever the lands be holden; and after the death of ſuch 
ider, he ſhall render it to the right heirs, ſo that ſach 
ideota ſhall not alien, nor their heirs be diſinherited. 

And by cap. 10. of the ſaid ſtatute, The King mall 
provide when any (that beſore time bath had his wit and 
memory) happen to fail of bis wit, and there are many 
ger lucida intervdlla, that their lands and tenements ſhall 
be ſaſely kept without waſte and deftruftion, and that 
they aud their houſhold ſhould live and be maintained com- 
petently with the profits of the fame, and the reſidue, be- 
fides their ſuſtentation, ſhall be kept to their uſe, to be 
delivered unto them when they come to right mind; fo 
that ſuch lands and renements ſhall in no wiſe be aliened, 
and the King ſhall take nothing to his own uſe; and if 
the party die in ſuch eftate, then the refidue ſhall be diſ- 
tributed for his ſoul, by the advice of the ordinary. 

This diſtindtion, eſtabliſhed by this ſtatute, between 
the King's intereſt in the lands of an ideor and /ungtich, 
is laid down and admitted in all the books which fpeak 
of this matter; and on this foundation it hath been re- 
ſolved, that the King may grant the cuſtody of an 


ideot and his lands to a perſon, his heirs and executors, 


and that he had the ſame intereſt ſuch a one as he had in 
his ward by the Common law. Bro. Ideot, 4, 5. Dyer 
25. Moor 4. pl. 12. 1 And. 23. 4 Co. 127. Co. Lit. 
247- | 

But though a lanatict is by commiſſion to be under 
the care of the public, and ſuch committee is to be 


appointed for him by the Lord Chancellor, whoſe acts 


are ſubjett to the controul and correction of the court of 
Chancery; yet ſuch a one, whether ſo appointed, or 
whether he of his own head take apon him the care and 
management of the eſtate of a /unatich, is but in nature 
of a bailiff or truſtee for him, and accountable to him, 
his execu:ors or adminiſtrators. 4 Co. 127. 2 Chan. 
Ca. 239. 

And as the committees of a /unatick have no intereſt, 
bat an eſtate during pleaſure, it bas been ruled, that they 
e«nnot make leaſes, nor any ways incumber the Juna- 
tick's eftate, without a ſpecial order from the court of 


Chancery, where the profits are not ſufficient to maintain 


the /anatich,” 1 Vern. 262. Foſter v. Merchant. 


"I 


eſtate of ſueh perſon, if ſuch perſon hath an eflate.to pay 


„ * 5 a 
* A 


Allo where u Idnitich, before be becsme ſüch, nagt 
mortgage of good part of his eſtate for 5%. —_ the 
athniittee transferred this mortgage, and took u 
4094, mere pon. It; an 4 was hol dy my Lord Ke 3 or 
that the mortgage ſhould ſtand but a ſecurity for the ©. * 
only, 1 i, 263. n for the 5e 
And, though the King, as, has been ſaid, has the FRY 


direction and management of idrots, Ic. yet a an 


perſon may confine a friend who is mad, and bin 
99k him, Qc. in ſuch a aner as is f 4 Fran 
circumſtances. 2 Rel. Abr..546., , 2 = " | ack 
Aod alſo by the 12 Ann. cap. 23. reciting. that 
whereas there are malige f 1e towns and öl F 
perſons of little or no eſtate, who, by lunacy, of = : 
wiſe, are furiouſly mad, and dangerous to be permitted co 

o abroad, and by the laws in being the juſtices of ..* 
and officers have not authority to reſtrain and 1 
them, it is enacted, That it ſhall and may be N 
ful for any two juſtices of the peace, where ſuch lat 
or mad perſon ſhall be found, by warrant under thei 
hands and ſeals, directed to the conſtables, church - wa 1 
dens and overſeers of the poor of ſuch pariſh, town 4 
place, or ſome of them, to cauſe ſuch perſon to * 
prehended and kept ſafely locked up in ſuch place within 
the county where ſuch pariſh or town ſhall lie, as ſuck 


| juſticts ſhall, under their hands and ſeals, direct and ap- 


point; and (if ſuch juſtices find it neceſſary) to b | 
chained, if the laſt legal ſettlement of gl — 4 


be in any pariſh, town or place within ſuch county; and 


if ſuch ſettlement ſhall not be there, then ſuch perſon 
ſhall be ſeat to the age of his or her laſt legal ſettle. 
ment, as vagrants by this act are directed to be ſent, 


| (whipping excepted) and ſhall be kept ſafely locked up 


or chained, as aforeſaid; and the charges of keeping and 
maintaining ſuch. rſon, during ſuch reſtraint, (which 
ſhall be for and during ſuch time only as ſuch lunacy 
or madneſs ſhall continue) ſhall be ſatisfied and paid by 
order of two or more juſtices of the peace for the county 
town or place where ſuch ſettlement ſhall lie, aut of the 


and ſatisfy the ſame, over and above what ſhall be {uf- 
ficient to maintain his wife and children if he hath any; 
and if be hath not ſuch an eſtate, then the charges of 
the keeping and maintaining ſach perſon, during ſuch 
reſtraint, ſhall be ſatisſied and paid by ſuch ways and 
means as the poor of ſuch pariſh, town or place, are by 
the laws in being to be provided for.” | 4 


« Provided, that Ss act, or any thing contained | 


therein, ' ſhall not extend, or be conſtrued to extend, to 
reſtrain or abridge the prerogative of the Queen, or the 
power or authority of the Lord Chancellor, Lord Keeper, 
or Commiſfioners of the Great Seal for the time being, 
or of the Chancellor, or Vice-Chancellor of the County 


Palatine of Lancafer for the time being, or of the Cham- 


berlain, er Vice-Chamberlain of the County Palatine of 
Chefler for the time being, touching or concerning the 


 premiſles.” | 
IV. How far their wwant of under Panding Hall or Shall not | 


be ſaid to be prejudicial to them in evil re/peds. 


An ideot, or perſon non compos, may inherit, becauſe 


the law, in compaſſion of their natural infirmities, pre- 


| ſames them capable of property. G. Lit. 2, 8. 


Alſo an 7deot, or perſon of nn ſane memory, may pur- 
chaſe, becauſe it is intended for their benefit; and if after 
recovery of their memory they.agree thereto, they cannot 
avoid it; but if they die during their /uzacy, their heirs 


may avoid it, for they ſhall not be ſubject to the contracts 


of perſons who want capacity to contract; ſo if aſter their 
memory recovered, the /anatich, or perſon non compory 


die without agreement to the purchaſe, their beirs may 


avoid it. Co. Lit. 2. 2 Vent. 203. 5 
If an idiot or lunatick marry, and die, his wife ſhall 


| be endowed; for this works no forfeiture at all, and the 


King has only the cuſtody of the inheritance in onecaſe, 
and the power of providing for him and his family in the 
other; but in both caſes the freehold and inheritance is 
in the idror or kunatich; and therefore if lands deſc 

to an ideot or Junatick aſter marriage, and the King, on 


| office found, takes thoſe lands into his cuſtody, or 2 
them 
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and then the acts during his Junacy will be ſet aſide and dif- 


capable ofjudging between good and evil, are puniſhable 


,erh over to another, ad cvnizree, In the uſual manner; 
— ſeems no reaſon why the huſpand "ſhould not be 
tenant by the 'curteſy, or the wife exndoward, finee their 
title does not begin to any purpoſe till the death of the 
huſband or wife, when the King's title is af an end. Co. 
Lit. 31. ks 4 Co. 124 125. Vet ſee Plow. 263. b, 

Vern. 10. a mo 8 1 e | 
: A lunatick ſhall be tenant by the eurteſy, and ſhall | 
have dower; ſo''tho* a woman, being a /unatich, kill 
her huſband, or any other, yet ſhe ſhall be endowed, 
becauſe this cannot be Sly in her, who was deprived of 
her underſtanding by the act of God. Perk, 365: 

If a perſon #o# comps be diſſeiſſed, and a deſcent caſt, 
this, it is ſaid, takes away his entry, but not the entry of 
the heir; for regularly the now compos in this caſe cannot 
alledge the diſability in himſelf, becauſe he cannot be 
ſuppoſed conſcious of it, nor is he allowed ever, at any 
time, to alledge it, for when he is once non compor, 
there is no certain time when he can be adjudged to re- 
cover that diſability, unleſs where he is legally committed, 


J 
5 


9 


charged, and afterwards the commiſſion ſuperſeded; for 
in no other way can the or compos be legally reſtored to 
his right, and to his capacity of acting. Lit. Sed. 405. 
Co. Lit. 247. 

A perſon uon comps, being lord of a copyhold manor, 
may make grants of copyhold eſtates, for ſuch eſtates 
do not take their perfection from any power or intereſt in 
the lord, but from the cuſtom of the manor, by which 
they have been demiſed and demiſeable time out of mind. 
4 Co. 23. b. Co. Copybolder, 79, 107. 1 

Tarts and lunaticks are, both by the Civil law and 
likewiſe by the Common law, incapable of being execu- 
tors or adminiſtrators; for theſe diſabilities render them 
not only incapable of executing the truſt repoſed in them, 
but alſo by their i»/anity, and want of underſtanding, 
they are incapable of determining whether they will take | 
upon them the execution of the truſt or not. Goudlph. | 

Therefore it hath been agreed, that if an exeeutor be- 
come a0 compos, that the ſpiritual eourt may (on acrount 
of this natural diſability) commit adminiſtration to an- 
other, 1 Salk. 36. ' 

An ideot or perſon an compes, being 'robbed, ſhall be / 
bound by a ſale of his goods in a market overt, 2 Iaſt. 
713. Vide laſtclauſe, in Div. V. a Feet Fees 


Py 8 


—_ 


| | ; a +1 T. eg 11 . 12 * 
V. How far the want of .underflanding will ærcuſe in | 
criminal ca/es, 4 CT NY: 

It is laid down as a general rule, that ideot, and 
lenaticks, being by reafon of their natural diſabilities in- 


\ 


by no criminal proſecution whatſoever, 1 Hawk, P. 


N 2. 5 ; «1 
And therefore a perſon who loſes his memory by fick- 
neſs, infirmity, or accident, and kills bimlſelf, is no 


: 


IDE 


i nos Gontradified by better and Istör Opinions; PHB. 


The great difficulty in theſe cafes is, to determitte 
where à perſon ſhall be faid to be fo far deprived of hrs 


Coron, 351: Regt. 309." 4 Co. 124.0, 1 Roll. Rep, 
. «940. ee by: enn * 5 4s +. bs ts we? + 


ſeuſe and memory, as not to have any bfhis nion im- 


uted! to him; or where, notwithſtatiditly ſome defects 

this kind, he ſtill appears to have ſo much reaſon and 
underſtanding as will make him aceountable fof his ac= 
tions, which Lord Hale diſtinguiſhes between, and 
calls by the name of Total and par tu! Inſakity z and 
tho” it be difficult to define the indiviſible line that divides 
per fick and partial "inſanity, yet, ſays he, it muſt reſt 
upon circumſtances, duly to be weighed and conſidered 
both by the judge and jury; leſt on the one ſide there be 
a kind of inhumanity towards the defects of human na- 
ture, or on the other fide too great an indulgence given 
to great crimes; and the beſt meaſure he can think of 


| is this: Such a perſon, as, labouring aoder melancholy 


diſtempers, hath yet ordinarily as great underſlanding as 
a child of foarteen years commonly hath, is ſuch à perſon 
as may be guilty of treaſon or felony. 1 Hale Hip. P. C. 


30. & N | WS" 21105 

It hath been already obſerved, that he who is guilty of 
any crime whatſoever thro” his voluntary druntrnne/+, 
ſhall be puniſhed for it as much as if he had been ſober. 
Vide Jupra: een eee 

Alſo he who incites a madman to do a murder, or 
other crime, is a principal offender, and as much puniſſi- 


| able as if he had done it himſelf, Kziw. 53. Dall. tap: 


95. 1 Hawk, P. C. 2. 3 
And here we muſt obſerve a difference the law makes 
between civil ſuits that are terminated in compenſationem 
dummi illatz, and criminal ſuits or proſecutions, that are 
ad panam & in vindictam criminis commiſi; and therefore 
It is clearly agreed, that if one who wants diſcretion com. 
mits a treſpaſs againſt the perſon or poſſeſſion of another, 
he ſhall be compelled in a civil action to give ſatisfaction 
for the damage. 2 Roll. Abr. 547. Hob. 134. Co. Lu. 
247. 1 Hawk. P. C. 2. 1 Hal. Hift. 15, 16, 38. 
As to ideocy, lanaq or maineſj, which "excuſes ih 
capital caſes, it is not neceſſary that it was found by in- 
quiſition that the party was a madman, ideot, or lunatith, 
previous to the commitment of the fact; for if he was 
aually mad at the time of the fact committed, this 
ſhall excuſe; and this regularly is to be tried by an inqueſt 
of office to be returned by the ſheriff of the county whete- 
In the court fits for the trial of the offence; und if it be 
found that he was' aZually'\mad, he ſhall be diſcharged 
without any other trial; but if they find that the party 
only feigns himſelf mad, and he refuſes to anſwer or 
plead, he ſhall be dealt with as one who ſtands mute. 
26 . pl. 27. Bro. Cor. 101. 1 And. 107, 164. 


- 


Sev. 50, 57. 1 Hawk, P. C. 2. 1 Hal. Hift. P. C. 


35. . 2 5 
Alſo in caſe a man in a Fenzy happen by ſome over- 
ſight, or by means of the gaoler, to plead to bis indict- 


Filo de ſe. 3 Inft. 54. | ment, and is put upon his trial, and it appears to the 


So if a man give himſelf a mortal ſtroke while he is 
von compos, and recovers his underſtanding, and then dies, 


court upon his trial that he is mad, the Judge in diſcre- 
tion may diſcharge the jury of him, and remit him to 


he is not le de-/e; for tho' the death compleat the homi- | gaol to de tried after the recovery of his underſtanding, 


cide, the act muſt be that which makes the offence. 1 1 
Hale Hift. P. C. 412. | | | 


41 


eſpecially in taſe any doubt appear upon the evidence 


touching the gailt of the fact, and this in favorem wvite; 


But it is not every melancholy or hypochondriacal diſ- | and if there be no colour of evidence to prove him guil- 
temper that denominates a man Ton cempos, for there are | ty, or if there be a pregnant evidence to prove his in- 
few who commit this offence, but are under ſuch infirmi- ani at the time of the fact committed, then, upon the 


ties; but it muſt be ſuch an alienation of mind that 


ſame favour of life and liberty, it is fit it ſhould be pro- 


renders them to be madmen, or frantick, or deſtitute of ceeded in the trial, in order to his acquittal and enlarge · 


the uſe of reaſon. 7big. | 
And as a perſon non compos cannot be a felo de ſ by 


- 


ment. 1 Hal. ur P. C. 33, 36. 
u 


So if a perſon during his i/anity commits a capital of. 


killing himſelf ; ſo neither can he be guilty of Zomicide in | fence, and recovers his underſtandi being indi; 
killing another, nor of perit treaſon; alſo if one who is | ed and arraipned for the file, olds gy are 
committed for a capital offence become non compos before | ought'to be acquitted ; for, by reaſon of his cep aal 


conviction, he ſhall not be arraigned; and if after con- he cannot aft /#/leo animo. NT 
_ vition, he ſhall not be executed. 151d. 30, 1 Hawk. 3 f | 25 1 Flat Hiſt. P. C. 36 


P. C. 2. 
It ſeems to have been anciently holden, (in reſpect of 


VI. Hoa far their acht art good, void, or yoidable. 
We muſt Arſt diſtinguiſh between acts done by 7acots 


that high regard which the law has for the ſafety ofthe | and lunaticks iz pair, and in a court of record; that as 


King's 


erſon,) that a nadman might be puniſhed as a | to thoſe ſolemnly acknowledged in a court of d. a 
traitor for killing, or offering to kill the King; but this | fines and recoveries, and the uſes tele bn f ang * 
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are good, and can neither. be avoided by themſelves nor 
their repreſentatives; for it is to be preſumed, that had 
they been under theſe diſabilities, the judges would not 
have admitted them to make theſe acknowledgments. 4 
Co. 124+, 2 nd. 145. Co. Lit. 479. 

Therefore if a perſon zox compos acknowledges a. fac, 


it ſhall fand againſt bim and his heirs, for tho the judges | 


ought not to admit of a fine from a madman under that 
diſability, yet when it is once received, it ſhall never be 
reverſed, becauſe the record and judgment of the court 
being the higheſt evidence that can be, the law preſumes 
the conuzor at that time capable of contracting; and 


therefore the credit of it is not to be conteſted, nor the 


record avoided by any averment againſt the truth of it, 
tho? an office find him an ideot à nativitate. 4 Cor 124. 
2 nfl. 483. Bro. tit. Fones 75. Co. Lit. 247. 2 And. 
293- 4 Co. 124. | 6:5 444,05, 10. 554, 
As to adds done by them is pars, they are diſtinguiſhed 
into vi and woidable, tho as to themſelves, they are 
zegularly unavoidable, becauſe no man is allowed to dif- 
able himſelf, for the inſecurity that may ariſe in contracts 
from conterfeited madneſs. and folly; beſides, if the 
excuſe were real, it would be repugnant that the party 
Mould know or remember. what be did; but their heirs 
and executors may avoid ſuch acts in pair, by pleading 
the diſability ; becauſe, if they can prove it, it mult be 
preſumed real, ſince nobody can be thought to counterfeit 
it, when he can expect no benefit from it himſelf. 4 Co. 
124-5. Beverly's caſe. Bro. tit. Fait 62. F. N. B. 202. 
Co. Elix. 398. * 1 nt {is 
If an ide? or lunatick enter into recognizance, or 
acknowledge a flature, neither they themſelyes, nor their 
heirs nor. executors can avoid them ; for theſe are ſecu- 


- 


rities of a higher nature than ſpecialties and obligations, 
which yet they themſelves cannot avoid, and being mat- 
ters of record, and equivalent to zudgments of the ſuperior 

courts, neither they themſelves, their heirs nor executors, | 
10 Co. 42. b. 2 la. 


can avoid them. 4 Co. 124. a. 
483. Bra. Fait Farol. 114. 
If parcerers of non: ſan: memory 


dut not their iſſue: And the. reaſon it binds the parties 
themſelves is the ſame that all other contracts bind them, 
wiz. becauſe no man is admitted to ſlultify himſelf: And 
the reaſon their iſſue may avoid ſuch partition is the ſame 
likewiſe for which they may avoid all other contracts made 
by. ſuch anceſtors during their iz/anity, viz. becauſe they 
may be admitted to ſhew the incapacity of their anceſtors, 
and ſo avoid all acts done by them during that time. Co. 
Lit. 166. 4. ; *r 4 123 1 410 1 oF, 

Altho', as hath been obſerved, according to the ſtrict 
rules of law no perſon is allowed to ſtultify himſelf, yet 
it ſcems that, even at law, the gontra&s of ideors and luna- 
ticks, after office found, and the party legally committed, 


are void, and it muſt be at the peril of bim who deals 


with ſuch a one; and that if afterwards. the commiſſion 
of lunacy be ſuperſeded or diſcharged, the non compes 
ſhall be reſtored to his legal right: But this, it ſeems, 
mult be at the fuit and application of his cmmitice. 4 Ca. 
12 o 7 ; * s 7 4 8 4 

Alto there are frequent infances in egnily, where not 


only ids and lunatichs, who come within the protection of | 


the law, but alſo perſons of aral anderfaxdings have been 
_ relieved, when they appeared.to have been izpo/ed upon in 
their dealings and unreaſonable purchaſes, and ſecurities 
obtained from them ſet aſide in their favour. But for 
this ſee 1 Chan. Ca. 113, 153. 1 Fern. 155. 2 Fern. 
189, 414, 678. and fee tit. Agreements, allo. vide W 
Eg. 279. Ridler v. Ridler. 5 

_ "1deots and lunatichs, during their lunacy, are incapable 
of making any will or 1eflament ; as gre alſo perſons grown 
ebild;fþ by reaſon of extreme old age; ſo one actually 


drunk, if he be ſo drunk as to have loſt the uſe of his rea · 


ſon : But tho? a perſon. who wants underſtanding cannot 


make a will, yet the rule herein is not to be taken from 
his not being able to meaſure an ell of cloth, tell twenty, 


or the like; but whether be has ſenſe enopgh to diſpoſe 
of his eſtate with underſtandipg. Swinb. 71. Gedoſpb. 
Orpb. L- 25 | 8 


. 
3 


_ — — 


* 


8 


make partition, un- 
leſs it be equal, it ſhall only bind the parties themſelves, 


2 Infl. 390. 11 


* « dy +» * 
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ZBut every perſon making 2 will is preſumed to be of | 


ſound. underſtanding, until the contrary be 

that the on proband; lies on the other fide 4 Ache ſo 
tator uſed to have fits and lucid intervals, and it ca 70 
appear whether the will be made in the lucid intervals. ff 
there be no argument of folly in the will z nay * 
teſtator had no lacid intervals, even if it can * dere 
that he was mad at the time of making the will if l 
will be a ſenſible, orderly will, it ſhall ſtand; —_— 
if written by any other perſon, and conteſted) but be 


leaſt word of folly in ſuch a will, overthrows it: on the 


other hand, if one be a'wery ideot and make a 
ble will, yet the will ſhall not ſtand good. 3 
Codolph. 25: Dyer 203. 8 Co. 147. 1 0 4 "oy 

It a perſon of ſound memory makes his will, and af | 

wards becomes aan compos, this is no revocation of 2 
will; yet a bill will not lie in the life-time of the an 
pos, to eſtabliſh = IO of the witneſs in — pol 
rei memoriam to {ſuch a will. Godo!pb, 26, 4 
I 2 105. | p ge mo _ 
By the ſtat. 4 Geo, 2. cap. 10. it is ena 10 
it ſhall be lawful for any — being . eee 
ren compos mentis, or for the committee of ſuch perſon in 
his, her, or their name, by direction of the Lord 8 
cellor, Lord Keeper, or Commiſſioners of the Great Seal, 
ſignified by an order made upon hearing all parties con 
cerned, on the petition of the perſon for whom ſuch 4 
ſon being ideet, lunatick or non compos mentis, ſhall be * 
ed or poſſeſſed in traf, or of the norigagor, or of the 4 
ſon inticled to the monies ſecured by or upon any wart | 
Sc. whereof any ſuch perſon being idiot, lunatich or _ 
campos mentis, is or are, or ſhall be, ſeiſed or poſſeſſed b 
way of mortgage, or of the perſon intiiled to the redem 4 
tion, to convey and affſure any ſuch lands, — 
hereditaments in ſuch manner as the Lord Chancellor 
Ee. ſhall by ſuch order direct, to any other perſon, ſuch 
conveyance to be good and effectual in law.” 

They are by this act impowered and compelled, by 
ſuch order, to make ſuch conveyance or aflurance- as 
aforeſaid, in like manner as truſtees or mortgagees of ſane 
memory aue compellable to convey, ſurrender or aſipn 
theix rruſt-eſtate or mortgages, / Or gen 2.17? Ho 


2d af VII. How they are to fue and defend, | 
When an idiot doth ſue or defend he ſhall not appear 
by guardian, prochein amy, or attorney, but he muſt be 
ever in proper perſon. Co. Lit. 135. 6. F. N. B. 27, 
The ſtatute of Men. 2. cap. 15. extends not to an icl. 


But otherwiſe of him who becomes nom compos mentis ; 
for he ſhall appear by guardian, if within age, or by at- 
torney if of full age. 4 Co. 124. 6. Paln. 520, C 
vid. 2 Saund. 335. 5 8 

If 2 treſpaſs be committed in the lands of a lunatick 
who is legally committed, the commitree cannot bring an 


action of treſpaſs ; but this muſt be brought in the name 


of the lunatick, 2 Sid. 125, | 
If a lunatich be ſued, he muſt have a committee aſſigned 
to 55 to 4 05 i l00-... 
For more learning on this ſubied, ſee 3 New Abr. tit. 
Ideots and a K See E ri e 
Ideota inquirendo vel examinando, Is a writ to exs- 
mine whether a perſon be an ideor, The King having the 
ee of his ſubjects, and the government of theit 
ands who are naturally defective in their underſtanding; 
for this purpoſe the writ de ideota inguirends, c. is iſſued, 
directed to the ſheriff to call before him the party ſuſpect- 
ed of ideocy, and to examine him and inquire by a jury 
of twelve men, who are to be on their oaths, whether the 
party is an ideot, or net, wiz. If he be of ſufficient un- 
derſtanding and diſcretion to manage his eſtate, or not 
ſo; and if from his birth he hath been a perſect iatut, by 
reaſon whereof the cuſtody of his lands and tenements ought 
to belong to the King; or if by any misfortune he hath 
fallen into ſuch infirmity, c. and by what, Cc. and ol 
his age, and lands, and who holds them, Cc. and when 
the inquiſition is taken, the ſheriff is to certify it into the 


. Chancery: And the party may be afterwards examined 
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the Lord Chancellor, We, F. N. B. 232, Reg. Orig. 267. gi 


9 Rep. 31. by 8 5 | : 22 ; hed | | 
Ades, / Laus With the ancient Romans, were eight days 
in every month, ſo called: being the eight days imme- 
diately after the Nones. In the months. of March, May, 
July and October," theſe. eight days begin at the eighth 
day of the month, and continue to the fifteenth day: In 
other months they begin at the ſixth day, and laſt to the 
thirteenth. But it is obſervable, that only the laſt day is 
called det, the firſt of theſe days is the eighth Ider, the 
ſecond day the ſeventh, the third the fix2h, 3. e. the eighth, 
ſeventh, or fixth day before the des ; 
reſt of the days; wherefore when we ſpeak: of the Ides of | 
any month in general, it is to be taken for the fifteenth | 
or thirteenth 44 month mentioned. See Calends, 
Jvleneſs, Idle and diſorderly perſons liable to be im- 
priſoned in the houſe of correction for one month, per 
17 Geo. 2. c. 5+ which wide, and Black. Com, 4 V. 169, 


170. 5 EA Si 1 585 
Idoneum ſe facere, idoneare ſe, To purge higſelf 
by oath of a crime of which he is accaſed. Leg. Hen. 1. 
cap, 15. where the word ideneus is taken for inzocens, 
But he is ſaid in our law to be idoreus homo, who hath 
theſe three things, honefly, knowledge, and ability; and 
if an officer, Ic. be not idonens he may be diſcharged, 
8 Rep. 41. See Preſentation. E CTR SE 
Idumanus fluvius, Black-Water in Efex. 
Jejunum, / Purgatio per jejunium.) It is mentioned 
in Leg. Canuti, cap. 7. apud Brompton, viz. Cum fociis 
ſe purget wel jejunum ineat, fi opus eff, &. applicetur ad 
cornſned, & fiat woluntas Dei. 

eman, Sometimes uſed for yeomen. Cowell. | 

Acofalle, Is compounded of the Fr. 7'ay faille, i. e. 
Ego lapſus ſum, and ſignifies an overſight in pleading or 
=. os law proceedings. It is when the parties to any ſuit 
have gone ſo far that they have joined iflue, which ſhall be 
tried, or is tried by a jury or inqueſt, and this pleading 
or iſſue is ſo badly pleaded or joined, that it will be error 
if they proceed ; then ſome of the parties may by their 
counſel ſhew it to the court, as well after verdict given and 
before judgment, as before the jury are charged ; the ſhew- 
ing of which defects by the counſel was often, when the 
jury came into court to try the iſſue, by ſaying, This in- 
| gueſt ye ought not to take; and if after yerdict, by ſaying, 
Le judgment you ought not to go, Je. Therefore, for 
avoiding the ſrequent delays in ſuits by ſuch ſuggeſtions, 
ſeveral ſtatutes have been made, Terms de Ley, 

In an afſump/it, the defendant pleads Not guilty, and 
thereupon iſſue is joined, and found for the plaintiff; he 
mall have judgment, tho' it is an improper iſſue in this 
action; for as there is a deceit alledged, Not guilty is an 
anſwer thereto, and it is but ax ue mijained, which is 
aided by ſtatute. Cro. Eliz. 407. If in ht upon 'a 
Angle bill, the defendant pleads payment, without an ac- 
guittance, and ifſue is joined and found for the plaintiff; 
tho? the payment without acquittance is no plea to a 
ſingle bill, he ſhall. have judgment, becauſe the iſſue 
was joined upon an affirmative and a negative, and a 
Pong for the plaintiff, Mich. 37 & 38 Zia. 5 
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rx of 


Of the fatutes il. 


An ill plea and ifſue may be aided by the ſtatute of 
Jegfaili, after a verdiQ: and if an iſſue joined be uncer- 
tain and confuſed, a verdict will help it. Co. Car. 316. 
Heb, 113. The ſtatutes likewiſe help when there is no 
original; and where there is no bill upon the file, 
it is aided after verdi& by ſtatute: but when there 
is an original, which is ill, that is not aided. . Cro. Jac. 
185, 480. C. Car, 282. The ſtatute of zeofails, 16 
& 17 Car. 2, helps a miſ-trial in a proper county; but 
not where the county is miſtaken. 1 Med. 24. 

And theſe are the farutes of jeofails, which help errors 
and defects by miſ-pleading in records, proceſs, miſ- 
priſions of ' clerks, c. By 32 H. 8. c. 30. it is en- 
acted, That if the jury have once paſſed upon the iſſue, 

though afterwards there be found a jeofaile in the pro- 


and fo it is of the | 


ceedings, yet judgment ſhall be given according to the 
; — The 18 Elin, c. 14. ordains, that after verdiQ 


* p * 1 . 
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| given in apy court, of record, there ſhall, be no ſlay. of 
| judgment, or reverſal for want of form in a writ, count, 
* plaint, Sc. or for want of any writ original or judicial: 

or by reaſon of  inſufficiene returns of eriffs,. c. But 
this is not to extend to appral; of fi 
By the 21 Face 1. , 13. if à verdiR. ſhall be 
in any court of record, che judgment ſhall not be ſtayed 
or reverſed for variance in form between the original writ 


„ indifiments, Ne. 
given. 
ayed 


or bill and the declaration, c. or for, want of averment- 


of the party's being living, ſo as the perſon is proved to be 
in life 3 or for that the wenirefacias is in 


t miſ-awarded 3 
for miſ-nomer of jurors, if proved to <4 the perſons re- 
turned ; want of returns of writs, fo as a panel of jurors 
be returned and annexed to the writs; or for that the re- 
turn officer's name is not ſet to the return, if proof can be 


made that the writ was returned by ſuch officer, Je.“ 


The ſtat. 16 & 17, Car, 2. e. f. enacts, that judgment 


| ſhall not be ſtayed or reverſed after verdict in the courts of 


record at Veſminſter, Ac. for default in form ; or for that 
there are not pledges. to proſecute upon the return of the 
original writ, or becauſe the name of the ſheriff is not 
returned. upon it; for default of alledging the bringing 
into court of any bond, bill or deed, or of alledging or 


bringing in letters teſtamentary, or of adminiſtration ;. of 


for the omiflion of wi & armis, or contra pacem ; miſtak- 
ing the Chriſtian name or ſurname of either party, or the 
ſum of money, day, month or year, &c. in any decla- 
ration or pleadinggeing rightly named in any record, c. 
preceding; nor for want of the averment of hoc paratus 
eff werificare, or for not alledging prout pater per recordum ; 
for that there is no right wezzre, if the cauſe was tried by 
a Jury of the proper county or place; nor any judgment 
after verdict, by confeſſion, cognowit afronem, c. ſhall 
be reverſed for want of miſericordia or. capiatur, or by 
reaſon that either of them are entered, the one for the 
other, Nc. But all ſuch defects, abt being againſt the 
right of the matter of the ſuit, or whereby the iſſue or 
trial are altered, ſhall be amended by the judges : though 
not in ſuits of appeal of felony, indi diente, informations 
on penal flatutes, which are excepted out of the act. The 
22 & 23 Car. 2. c. 4. made this act perpetual. 
By 4 Ann. c. 16. all the ſtatutes of jeofails ſhall 
extend to judgments entered by confeſſion, ail dicir, or 
non ſum informatus in any court of record; and no ſuch 
judgment ſhall be reverſed, nor any judgment or writ of 
inquiry of damages thereon ſhall be ſtayed for any deſect 
which would have been aided by thoſe ſtatutes, if a ver- 
diet had been given; ſo as there be an original writ filed, 
Sc. The 5 Gee. 1. c. 13. ordains, that, after verdict 
given, judgment ſhall not be ſtayed or reverſed for defe& 
in form or ſubſtance, in any bill or writ, or for variance 
therein, from the declaration or any other proceedings. 
See Error. And Black. Com. 3/7. 406. 4 V. 369, 432. 


Note, An action for a falſe return of a member o parlia- 


ment on the ſtat. 7 & 8 V. 3, for double damages is re- 
medial, tho' founded on a law that is penal, ſo within the 
ſtatutes of zeofails. Will. Rep. par. 1. fol. 126. See 
many caſes where a bad original is conſidered as none, 
and aided by the ſtatutes of jeofails ; fo a bad plaint in an 
inferior court is aided after verdict, and conſidered as 
none, if it varies from the declaration. Annaly 367. 

Jerſp and Guernſey, Iſlands, laws relating to. Vide 
Ne. And Black. Cm. 1 V. 106. | 

Jeſſe, A large braſs candleflict, with many ſconces, 
hanging down in the middle of a church or choir ; which 
invention was firſt called Jeſſe, from the ſimilitude of the. 
branches of thoſe of the Arber Jet. This uſeful orna- 
ment of churches was firſt broughtover into this kingdom 
by Hugh de Flory, Abbot of St. Azflin's in Canter 
about the year 1100. Che. Will. Thorn. 1796. 

Jetſam, Jeton, and Jotſon; (from the French Jetter, 

gjicire,) Is any thing thrown out of a ſhip, being in the 
danger of wreck, and by the waves driven to the ſhore. 
See Flot/am, and 5 Co. Rep. 103. And Black. Com. 1 J. 
292. 3 . 106. 

Jeſuits, The ſociety of Jeſuits was inflituted 42 
natio Loyola, a Biſtayan gentleman.— The moſt political 
and beſt regulated of all the monaſtic orders, and from 


which mankind have derived more advantages, and re- 


ceived greater hurt, than from any other of theſe reli- - 
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e Fong de — dominfens and dieb by 


ih pretended jariſdicien of Rote, rewiaining in Buyknrd, 
or c fo beyond ſea into this kingdoms, and 
ot fab ting to ſome” biſhop or juſtice of iace within: 
Ire days, ahd taking the oathe, are guilty of high! 


fruhen; dd receivers,” ider and harboufers of them, 
_ are guilty of felohy. Sat. 27 Fir. 2. Perſond ku 


ing prieſts, Jeſulti, &c. ind not diſcovering them to a juſ 
d and impriſoned. 2z Car. 2. 


rice of peace, ſhall be fine 
Aud ſee 27 El. c. 2 


Jewos, Jude?) In former times the Jews And all 


„ 


court of juſtice aſſigned for the Fears. 4 nfl. 254. A Few 
may be witneſs by our laws, being ſworn on the Old 
Teſtament. But by our ancient books, Jeavs, Hereticks, 
Sc. are adjudged out of the ſtatutes allowing benefit of 
clergy. 2 Hawk. P. C. 338. But this docttine we appre- 


hend is now exploded. 


The 53 Hen. 3. is called drovifient de jndaiſino ; und by 
the ſtatüte 18 Ed. 1. the King had a fifteenth granted him | 


pro eæpulſiane Judæcrum. In the 16th year of EFAVu L. all 
the Jeaus in England were impriſoned; but they redeemed 


themſelves for à vaſt ſum of money: notwithſtanding 


which, 4230 19. of that King, he baniſhed them all. Srow?? 
Surv. Lond. b. 3. p. + And they remained in Baniſn- 
ment 364 years; till Oliver Cromꝛvell reſtored them to 
their trade and worſhip berree. 

See ſtat. 1 Ann. e. 39. concerning Fen parents re- 
fuling maintenance to a proteſtant child; and ro Geo. 1. 
c. 4. by which Jews may take the oaths to the govern» 
ment, &c, Stat. anno 26 Gro, 2. c. 26. an act was made 
to permit perſons profeſſing the Jecuiſb religion, to be 
naturalized by parliament; but the very next year, the 


legiſlature thought ' proper to repeal 'it. 27 Gro, 2, | 


PE PI b n 
Alterations of the abjuration oath in favour of Feavs, to 
be naturalized in America, 13 Geo. 2. c. 7. ſect. 3. 
A plaintiff had leave — by the court to alter 
the Viſas from Londin to Midalzſær, becauſe all the ſittings 
in Lenden were on a Salurdag, and his witneſs was a Fey, 
ind would not appear that day. 2 Med. 251. Mich. 
29 Car. 2. C. B. in the cafe of Barker v. Warren. 

A Jew brought an action, and the defendant pleaded 


that the plaintiff is a cu, and that all cs are perpe- 


tual enemies regis & religlunis; judgment ff adios. But 
per cur. A Jew may recover as well as a vilfain, and the 
plea is but in diſability ſo long as the King ſhall prohibit 


them to trade; and judgment for the plaintiff. L. P. 
en, 1 ſtructed. 2 Nell. Aör. 946. Denn bag Rig: 
If a*man for great age cannot ſee to read, and ſeals an 


R. 4. cites Mich, 36 Car. 2. B. R. 


- A Jew was ordered to ſwear his anſwer upon the 
Pentateuch, and that the plaintiff's clerk ſhould be pre- 


Sent to Tee him ſworn, Mieb. 1684. ' Fern, R. 263. 
Aren a L | 


The Jews are here by an implied licence, but on a pro- 


clamation of baniſhment, it is Ike à determination of let- 


lers of ſaſe conduct to an alien enemy, that was here by 
virtue of ſuch letters before, Cc. Arg. 2 Shut. 351. in 
the cafe of the Zaf- India Company v. Sant. 

Vide Tudai/m, and Vn Rep. 524. Hill. 1718. Yin- 


cent v. Farnandez., And Black, Com. 1 V. 375. 449. $24 4 
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make good the preſentment againſt a perſon ſo as to put, 


ware, & igare non Yaſtidiret, Brampion, ſub am? 


en e diamoydviamd other. jewele. may be im- 


> of. 
12 


8. 
„ bn | 


«Fhingia, Phe fineſt white bread, formerly called cacleg 
bread Combe. p 3810 n i Nx called cached 
Ignis Judiciunt, 


trial. 1% dee 


wen they .rejt& the evidence ag to weak andefechxe ta 


is delivered witbbut further anſwer. 3 Jug. ; | 
| for that time, For, if better evidence = 5 5 
ber Pattiatiey in the. jury is fuſpeQed) a new, bill of jr. 
dictment muy be preferred, at another ſeſſions, S, 1 
af the law, .thell not excuſe any man from che penalty of 
ib Every perſon is hound at his peril to take notice What 
the law of the realm is; and ignarance of it; | it 
en ps 3 a LO affirms that he bath done lj 
that in him hes to the law, will not excuſe hi 
| Dot: & Stud. 1. 46. ars 0 JJ nas \ a oe. 
And an infant of the age of diſcretion all be puniſhed 
for crimes; though he be ignorant of the law; but infants 
of tender age, have ignorance hy nature to excuſe them f 
ſo perſons non compes have ignorance by the hand of God. 
Stud. Comp. 83. 84. ee 


though it be 


Though igaorance of the. law excuſeth nt, ignorazce 
of the;fae? doth: as if a perſon buy a horſe or ather thing 
in open marker, of one that had no property therein, aud 
not knowing but he had right; in that caſe. he hath good 
title, and the ignorance ſhall excuſe him. Ded. & Stud. 
309. But if the party bought the horſe out of the market; 
or knew the ſeller had no right, the buying in open mar- 
ket, would not have excuſed. id. 5 Rep. 83. Alſo 
where a man is to enter into, land, or ſeize goods, c. he 
maſt fee that what he does be ſrightly done, or his jgno- 
rante ſhall be no excuſe. | Mood Inf. 608. See Black, 
Com. 4 V. 27. E 
- \Fkenild-Street, Is one of the four famous ways that 


Street,” N 8 e 
Jiet, By contraction 165, -fignifies a little iſland; 
Bln. 8 12 | at 


Ws © © , #3 a 54 $4 3 . Gd 0 


IMP. 


1076. Thoſe, perſons who particularly practiſed this art, 
were.called illaminateret, whence our Limners cs ov, 
| Junages, | How,to be defaced, 3 4 24 676. i 
Imagining (or g Kc. ). then Ring s Death, 
is high traaſon, 25 Ed. 3. e. 2. A Queen regnant is with- 


in the words of the act. 1 Hah, P. C. 101. The terms 


compaſſing, imagining, ale e im 1 be | 
J. cauſe. ll another day, or a; larger timg given. by 


ſufficient! ON an 8. a 
4 Mo'7 Or"? oi Fix 7a he 12 Loi f 0g Soom money im? 
bf po —.— bee. in Lat. Naviem de/entio), Is. a top,. 
ſtay; or arreſt upon ſhips or merchandiſe, by, public au- 
thoriiy. Star. 18 Car. 2. c, 5. This arreſt of ſhipping. 
is commonly of the;ſhips of foreigners. in time pf wwar and 
difference with ſtates to whom they are belonging: but 


* 
; to 


by an ancient ſtatute, foreign merchants in this kingdom | 


are to have forty days notice to ſell their effects and de- 
part, on any difference with a foreign nation. 27 Ed. 3. 
c. 17. The King may grant inbargoes on ſhips, or em- 
ploy the ſhips. of bis ſuhjects, in time of danger, for the 
ſervice and defence of the nation; but a warrant to ſtay a 
ſingle ſhip, on a private account, is no legal imbarge. 
Moor 892. Carib. 297. Prohibiting commerce in the 
time of war; or of plague, peſtilence, &c, is a kind of 
imbargo on ſbipping · * 
Imbaũng of nn, (from adultero to corrupt or mingle). 


Signifies to mix ſpecies with an a//ay below. the ſtandard 


of ltexling; which the King by his prerogative may do, 
and yet keep it up to the ſame value as before: Iabenſiag 
of it, is when it is raiſed to a higher rate, by proclama- 
tion. 41 Hale's Hiſt, N. C. 191 231 2 8 3.360? 
Ambezle, To Real, pilfet, or purloin; or where a 
perſon entruſted with goods, waſtes and diminiſhes them. 


The word inberle is mentioned in ſeveral ſtatgtes, par- 


ticularly relating to workers of wool, Oc. as the ſtat. 


7 Jac. I. 7. and 1 Ann. fat. 2. c. 18. By the for- 


mer of which, imbexilers of wol, 'yarn, or other mate- 


whipped and put in the ſtocks; and by the latter they are 
ta forteit double damages, and he committed to the houſe 
of correction till paid, Ic. By a late ſtatute, perſonz 


that inbezil or illegally diſpoſe of any woollen, linen, 
fuſlian, cattao, or iron materials; or gloves, leather, 
ſhoes, &fc, they are intruſted to work up, ſhall forfeit 
double the value, or be ſent to the houſe of correction, 
and there whipped, and kept to hard labour fourteen 
days; and for à ſecond offence, forfeit four times the va- 
lue, &c, And buyers and receivers are liable to the 
ſame penalties. Sat. 13 Geo. 2. c. 8. 
If any ſervant inbeili, pufloins, or makes away his 
maſter's goods, to 40 5. value, it is made felony without 
benefit of clergy, by 12 Aun. c. 7. 
Imbezzling the King's armour or flores is felony, by 31 
El. c. 4. As to nawal ſtores ghe benefit of clergy is taken 
away by 22 Car. 2. c. 5. Other inferior imbezzlements 
and miſdemeanorts, that 005 under this denomination, 
are puniſhed by ſtatute, 1 Geo. 1. c. 25. with fine and 
impriſonment. $357 iet ag .o[!tls on 3; ora. | 
Inlexxling ibe public money. If by high officers, the 
uſual method is by impeachment in parliament —At 
Common law the offender is ſubject to a, diſcretionary 
fine and impriſon ment. Black. Com. 4 V. 121, 122. 
Imbexæling or vacating records, is a- falonious offence 
againſt public juſtice. See 8 Hen. 6. c. 12, Black, Com. 
4: 1280. - toms I 10 f einn 
Imbꝛacery. See &mbracery. . 4 War 2801097 
a Ambzocus. A ibrgpk, .A;gut; a water -paſſage. Somntr 
Poris and Forts, p. Mr of 4143 
E mbzoidery, Ste Emtroigery.. He 


* . 
+ 
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„Immuntties. King Hen. 3. by charter granted to the 


citizens of London, a general immunity from all tolls, c. 
except cuſtoms and priſage of wine. Cit. lib. 94. Vide 
Prærogatiwe, London. Nn va! 12a. 1380 #1 {13 1 

Ampalare, Is to put in a pound, by tbe laws. of Nen. 

I, c. 9. „ „ GA We 6 
Impanel,.;( Inpanellars Juratis) gigniſies the writing 
and entering into a parchment ſchedule by the ſnieriff, 
the names of a jury ſummoned to, appear for the perfatm- 
ance of ſuch. public ſervice as juries are employed in. 
Impanulare was ſometimes a privilege granted that a per- 
ſon; ſhould. got be izzpanelled or returned upon a jury, — 


4 


| lance. 5 Rep. 739 1 


H MI PI 


New ponetur nee impanuletur. in, a/iguibys jura Ax. 
Faroch. Antiq. 657. See Panel and Ku Gl 

Imparlance, (Inter lacutie, wel licentis interloguend! ) Is 
derived from the 5 e Vand in the Common 
Jaw is taken for a petitigg in gurt of, a, daq to gonſider, 
or adyiſe what anſwer the defendanc thall * to the 
Action of, the, plaintiff; .Þbung & continuance of 115 

a& 


Courts ?- ts 447 D 
ff 90 2 Þ 1 Toe. #7377 I 6 . 
: wn Jmparlance/ is either Hiro iu ls 


7 ; ' . p : 
nb re Lagdy ary oy otlw 
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r 
or * 919224 Of 
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Shs 115051208 ni bsdig aon 


$ 


„neee 
oy * 44 . 

: . , . fl — 

* 6 163% 4 27 


ie Man nein v3 361) hoon 2d3-ye. 3 
A general imparlance is ſet down and entered in general 
terms, without any ſpecial clauſe, thus; and nod afzthis 
day to wit, on Thurſday next after the Octave of St. Hil- 
ary, in the ſame time, until which day the were aid C. N- 
the defendant had licence to imparle to the bill afort/aid, — 
then to anſwer, &c. 1 

- Special imparlance, is where the party deſires a forther 
day to anſwer, adding alſo theſe words; Saving. all ad. 
wantages, as well to the juriſdiction 4 the court, as. 20.1 
aurit and declaration, &c. Kitch. 200. This 1imparlgnce 


TH #'$ * G „ a * 4 7 
aer 441.7 eneral 44 . SI 
*. 1 0 to 27 13 „ 1 18 214 1 De v 3-039 92 n. 
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is had on the declaration of the plaintiff; and ſpecial in- 
parlance is of uſe where the defendant is to plead ſome 
matters which cannot be pleaded aſter a general, impar- 
. Imparlance is generally to the next term; and if the 
plaintiff amend his declaration after delivered. a 
the defendant may imparl to the next term, if the plain- 
tiff do not pay colts; but if he pay coſts, which are àc- 
cepted, the defendant cannot. er 2 


lap 
\ * 
> # a 4140 6:5 4 


arl to the next term. 1%. 
1 * 145 4 «4 . 1 2 t 45 f 
, $ ww bf * Fs 43-4 +45 FF $88 4 e ö 
bon anne Cauſes of imparlance, e. 4342 
- Þ bw ; 5 * 5 
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grant the defendant an inparlance, and longer time io 


* . 1 * + 


time after to plead. | H/. 22 Car. 1 B. R. 
2/4099 22. 4.0 Jn criminal procteding. 


Wk ST INSET 2006 16 1 lin 448 ; in 
An imparlancę being prayed. on a.defendant's appearing 
to apſwer an information, it was: ſaid zz2arlance-was for- 
merly from day to day, but now from one term to auather, 
on the crown fide ; and it was ruled that the defendant 

ſhould have the ſame time to impart that the proceſs 
would have taken up, if he had ſtood out till the, attach - 
ment or capi; for when he comes in upon that, he muſt 


plead inſſanten. 1 Salt. 367. * Mod. .Cajes 243. 0 And if | 
proceſs had been continued, he might have been brought 


in the ſame term upon an attachment; and then there 


-could-be nd 2zparlance,. but be ought tp plead inflanter. 
2 Nelſ. Abr. 947. 2 + 10 001731559 bag a0 


: 4 
# bl 4 94 , 8 . * ”y = ” 
* 
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N b „ «1 © 317: ni 3 a . 
' Where imparlances are not alla. 


„There are many caſes wherein imparlances. are not al- 
lowed no imparlance is granted in an homing replegianda ; 
or in an aſſiſe, unleſs on good cauſe ſhewn : nor ſhall 
there be an imparlance-in an action of ſpecial clauſam fre- 
Fit ; though it is allowed in general actions of treſpaſs. 
Hil. 9 H. z. 3 Salt. 186. Where an attorney, or other 


privileged perſon of the court, ſues another, the deſend- 


ant cannot inparl, but muſt plead preſently: if the plain- 


tiff ſues out a ſpecial original, wherein the cauſe of aidn 
is expreſſed, and the defendant is taken on a ſpecial capids, 


he 
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n rlance, but ſhall plead as ſoon ay 
the rules are out. 2 J. 35, 36 an 


' Of pleading: afterwards. 

As to pleadings on impariances ; a plea to the juriſdic- 
tion, may not be leaded after general 83 Raym. 
34. After imparlance, the defendant cannot plead in 
ebatement; if he doth, and the plaintiff tenders an iſſue, 
whereupon the deſendant demurs, and the plaintiff joins 
in demurrer, ſuch plea is not peremptory ; becauſe the 
plaintiff ought not to have joined in demurrer, but to have 
moved the court, that the defendant might be compelled 
to plead in chief. Alex 68. Though a defendant may 
not plead in abatement after a general impar/ance; yet, if 
it appear by the record that the plaintiff hath brought 
his action beſbre he had any cauſe, the court ex officio will 
abate the writ. 2 Lev. 197. | | 
What may not be done after imparlance, and where the want 

{3 ; of” it ts error, &c. | 


The defendant cannot have gyer of a deed in a common 
caſe, after impar/axce: and a tender after impar/ance, is 
naught. 2 Lev. 190. Lutw. 238. If it appears upon 
the record, that an impar/ance was due, and denied, it is 


error; but then ſuch error muſt appear on the record, 


3 Salk. 168. It has been held, that if the defendant 


doth not appear on a dies datus, the plaintiff ſhall not 


have judgement by default, as he may on imparlance, be- 


cauſe the dies datus is not fo ſtrong againſt him as an im- 


parlance; and therefore the plaintiff muſt take proceſs 
againſt the-defendant for not appearing at the time, Moor 


79. 2 Nel/. 947 
Modern practice as to imparlances, &c. 


By late orders of court, where a defendant is arreſted by 


proceſs out of B. R. in which the cauſe of action is ſpe- | 


cially expreſſed ; or a copy of proceſs is delivered, and 
the plaintiff hath declared; the defendant ſhall not have 
liberty of imparlaxce, without leave firſt granted, but ſhall 
plead within the time allowed a defendant proſecuted by 


original writ. Ord. Hil, 2 Geo. 2. And _—_ all pro- 
her oy returnable the firſt or ſecond return of any term, 


the declaration ſhall be delivered with notice to plead in 


eight days after delivery, where the defendant lives above 
twenty miles from London, Ic. without any inparlance; 
and, on default of pleading, the plaintiff may fign judg- 
ment. Ord. Cur, Trin. 5 & 6 Geo. 2. Vide New Abr. 


tit. Pleading, and 14 Yin. Abr. tit. Inparlance. Where 


time is really wanting to plead, the method of obtaining 
it is by a judges order, on ſummons, but then the de- 
fendant is uſually tied down to terms, ſuch as pleading 
iſſuably, rejoining gratis, i. e. without rule io rejoin) 
and taking ſhort notice of trial. This is, as to cauſes in 
Lenten or Middleſex, In country cauſes time is uſually 
obtained without terms, if the aflizes are at a ſufficient 


diſtance, ſo that the plaintiff can make up his record, and 


give notice of trial in due time. 

„ A parſon impar/onee, perſona imparſo- 
nata, is he that is inducted, and in poſſeſſion of a benefice, 
Dyer, fol. 40. num. 72. ſays a dean and chapter are 
parſons impar/onees of a benefice appropriate unto them. 


f Convell. 


Impeachment, (from the Lat. impetere) Is the accu- 


ſation and proſecution of a perſon for treaſon, or other 


crimes and miſdemeanors. Any member of the Houſe of 


Commons may not only impeach any one of their own 


body, but alſo any Lord of parliament, &c. And there- 
upon articles are exhibited on behalf of the Commons, 
and managers appoinred to make good their charge and 


' accuſation; which being done in the proper judicature, 


ſentence is paſſed, Ge. And it is obſerved, that the ſame 
evidence is required in an impeachment in parliament, as 


ia the ordinary courts of juſtice: but not in bills of at- 


tainder. See index to State Trial, Vol. 6. tit. Evidence. 


An impeachment before the Lords by the Commons of 


Great Britain, in parliament, is a proſecution of the 


known and eſtabliſhed law, and hath been frequently put 
— 3 
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ſupreme court of criminal juriſdiQion, by the moſt folems 


| grand inqueſt of the whole kingdom. (1 Hal. P. C. 


150.) A commoner cannot however be impeached 
fore the Lords for any capital offence, but ouy's for To 1 
miſdemeanors ; ' (Ret, Parl. 4 Ed. 3. 3. 2 U 6. * 
Brad. Hift. 190. Selden Fudic. in Parl. cb. 1. 

A Peer may be impeached for any crime. The articles 
of impeachment are a kind of bills of indictment, found 


Lords; who are in caſes of miſdemeanors confidered not 
only as their own peers, but as the peers of the whole 
nation, This is a cuſtom derived to us from the con. 


the public: Licet apud concilium atcuſare ue et dif+ 
« crimen capitis intendare.”” Tuacit dt = Ag by 4 
See on this ſubject. Black. Com. 4 J 256, 257, 258 
And Monte/quien's L*Efprit des Loix. l. it. c. 6. wil, 1 
of * quarto edition, 208, 210, particularly fol, 217, 
218. 
No pardon under the Great Seal, can be pleaded to an 
r by the Commons in parliament. Stat. 12 te 
13H, z. c. 2. | 


Fr, empe/chement, i. e. impedimentum ) Signifies 2 reſtraint 


demand of recompence for waſte done by a tenant who 
hath but a particular eſtate in the land granted: but he 
that hath a leaſe to hold without impeachment of aug 
hath by that ſuch an intereſt given him in the land, % 
that he may make waſte without being impeached for it ; 
that is, without being queſtioned, or any demand of re. 
compence for the waßfe done. 11 Rep. 82. b. Bills in 
equity are often filed, as a preventive remedy, to obtain 
injunctions to ſtay waſte, which are readily granted where 
proper caſes are made out, for courts of equity to ground 
their injunctions on. See Waſte. $2 | 
— Jmpechiare, (French empecher, Latin impetere) To 
impeach, to accuſe and proſecute, for felony, or treaſon, 
E; promifit Regi Navarre quod nunquam eum impechi- 
aret pro morte dicti Caroli de Hiſpania, Hen. de Knightox 
Jab anno 1256, Spelman and Somner tell us, that it is 
derived from the Lat. impetere, which is to accuſe, or in 
Jus wocare, from whence impetitio ſignifies as accuſation, 
viz. fine impetitione wvaſli, is without impeaching or aceuſ- 
ing him of waſte. See Impeachment. 

Impediatus, Eæpaditatus, impediati canes, Dogs lawed 
and diſabled from doing miſchief in the foreſts, and pur- 
lieus of them, Omnes canes infra foreflam ſolebant ef 
* aut amputati fini ſtro ortello. Cowell. See Ex- 
peditate. | | | 

Impediens, A defendant, or deforciant, Cowell. 

Impediments in Law. Perſons under impediments 
are thoſe within age, under coverture, non compos mentis, 
in priſon, beyond ſea, Je. who, by a ſaving in our laws, 
have time to claim, and proſecute their rights, after the 
impediments removed, in caſe of fines levied, &c. 1 R. 3. 


c. 16. And 4 Ann. c. 16, ſ. 19. 
mperiale, A ſort of very fine cloth. Cuil. 
mpeſcatus, Impeached, or accuſed, Pat. 18. 
Edw. 1. 9 | 

Impetitio, Accuſation or impeachment : As, fine im- 
| petitione wa/ti, or, fine impedimento vaſti, i. e. without 
impeachment of waſte, the party ſhall not be queſtioned 
or accuſed for any waſte, Cowell, 

Impetration, / /mpetratio) Signifies an obtaining any 
thing by requeſt and prayer; And in our ſtatutes it 154 
pre-obtaining of church benefices in England from the 
| court of Rome, which belonged to the gift and diſpoſition 
of the King, and other lay patrons of this realm; the 
{ng whereof was the ſame with proviſors. 25 Ed. 3. 
38 Ed. 4. c. 1. * : 

Impierment, Is uſed for impairing or prejudicing ; 3 
to the impierment and diminution of their good names, 
&c. 23 Hen. 8. c. 9. 

Impiead, To ſue or proſecute by courſe of law; from 


the Fr. Plaider. | 
' Implemonts, 


in practice; being a preſentment to che moſt kigh and 


by the Houſe of Commons, and afterwards tried by the 


ſtitution of the ancient Germansz who in their great 
councils ſometimes tried capital accuſations relating to 


Impeachment of Waſte, / /mpetitio vafti, from the 


from committing of waſte upon lands or tenements ; or a 
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Annplements, (re the ät. fre, to Hl up! This 


neceſſary in any trade or myſtery, without Which the 


work cannot be performed ;. alſo the furniture of an 


d Ls 


| houſe, as all houſhold goods, Implements, ic. And in- 


plements of -bouſpold are tables, preſſes, eu boatds,. beck⸗ 
ſteads, wainſcot, and the like: In this ſen ſe, we find this 
word often in gifts and. conveyances of moveables. Terms 
% plication, 1. where ihe law dein 15h fomerhih 

that is not declared between parties in their 'deeds an 

agreement: And when our Jaw giveth any, thing, to a 
man, it giveth implicitly, whatſoever is neceſſary for the 


— „ h . e * 4 
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Of omiſſions helped by implication, Se. 
The want of words in ſome caſes may be helped by 
implication; and ſo one word or thing, or one eſtate given, 
ſhall be implied by another: There is an implication in 
wills and deviſes of lands, whereby eſtates are gained p as 
if a huſband deviſes the goods in his houſe to his Wife; and 
that after her deceaſe his ſon ſhall have them, and his 
houſe; though the houſe be not deviſed to the wife by 
expreſs words, yet it has been held, that ſhe hath an eſtate 
for life in it by implication, becauſe no other perſon could 
then have it, the ſon and heir being excluded, who was 
to have nothing till after her deceaſe. 1 Fenty. 223. 
But where it may be reaſonably intended, that the de- 
viſor meant as well the one as the other, in ſuch caſe hit 


intention ſhall never be conſtrued en pee to the heir at 
P 


laxw : For inſtance; A man deviſed part of his lands to 
his wife for life, and that the ſame and all the reſt of his 
lands ſhould remain to his youngeſt ſon, and the heirs of 
his body, after the death of the wife; here was no ex- 
preſs deviſe of the reſt of the lands to his wife; and ſhe 


ſhall not have them by implication, becauſe the eldeſt ſon | 


and heir at law was not excluded, who ſhall have them 
during the life of the wife, till the deviſe to the youngeſt 
ſon takes effect, for they ſhall deſcend to the heir in the 
mean time. Moor 123. Though Croke, (who reports 
the ſame caſe) ſays, it was "adjudged the wife ſhould 
have the whole, Cro. Eliz. 15. e | 


0 ofates raiſed by implication. 


Eſtates for life, and eſtates-tail, may be raiſed by in- 


plication in wills; a teſtator had three ſons, the eldeſt ſon 
dying, leaving his wife with child, to whom the father 


_ deviſed an annuity in ventre /a mere, and if his middle 
ſon died before he had any iſſue of his body, remainder 


over, Tc. And it was reſolved, that ſuch ſon had an 
eſtate-tail by implication. Moor 127. It is ſaid a fee- 
ſimple eſtate ſhall not ariſe by implication in a will; tho? 
there is a perpetual charge impoſed by the deviſor, on 
the deviſee, Sc. Bridgm. 103. Alſo it hath been ad- 
judged, that where a particular eſtate is deviſed by will 
expreſly, a contrary intent ſhall not be implied by any ſub- 
ſequent clauſe. And implication is either neceſſary or 
poſſible, and wherever an eftate is - raiſed by that 
means in a will, it muſt be by a neceſſary implication ; 
for the deviſee muſt necgſarily have the thing deviſed, 
and no other perſon can have it. 1 Salt. 236. 2 Nel. 
Abr. 494. 0 NIE 

No implication ſhall be allowed againſt an expreſs eftate, 
limited by 'expre/s words, to drown the ſame. &alk, 266. 
There are conditions and covenants, implied by law, in 
deed and grants: And implication will ſometimes help 
law proceedings, and ſupply deſects. See Intendment and 
U. And Black. Com. 2 J. 381. * 


Rules, &c. concerning implication. 


It is a general rule, that where an eſtate is to be raiſed 
by implication, it muſt be a neceſſary and inevitable in- 
plication, and ſuch as that the words can have no other 
conſtruction whatſoever. Arg. Caſes in Chan. in Lord 
Talbot's time, in 9 Mich. 1733. in the caſe of Lord Gle- 
norchy v. Boſwille, | 

An implication cannot be intended by deed, unleſs 
there are aßt words, but otherwiſe in a will, Browwnl. 
153. Mich, 15 Jac, Nevil v. Nevil. x: 
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1 Chan. Cafes 299. in the eaſe vf HD Lord Ge v. Cady 
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deed, der in a will bit ia Eaſe of nete. K 55. 16) 
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Impoſſibility. A thing which is nbi: in law ig 


Black, Com. 2 V. 156. ang : 
* JImpoft, (from the Lat. mpone) Signiſieth the tax re- 
ceived by the Prince, for ſuch merchandiſe as are brought 
into any haven within his dominions from foreign nations. 
31 Elix. 5. It may in ſome ſort be diſtingoiſſied from 
cuſiom, becauſe cuſlom is rather that profit the prince 


maketh of wares ſhipped out; yet they are frequently cons 


founded. Cowell, | a 
IAmpoſtozs, (Religious) Thoſe who falſely pretend an 
extraordinary commiſſion from heaven; or terrify and 
abuſe the people with falſe denunciations of judgments, 
They are puniſhable by the-Temporal courts with fine, 
impriſonment, and infamous corporal puniſhment,” 1 
Hawk. 2. C. 7. ons 8 1 LE - ; 4 I 5 
Ampotencp, Is a canonical diſability to avoid mar- 


>. _ 
* 3 # . 1 7 * 


| riage in the Spiritual Court. The marriage is not void 
| ab initio, but voidable only by ſentence of ſeparation, but 


to be actually made during the life of the parties. See 
Black. Com. 1 FJ. 434» 435+ n 39 9 di 10 
Impotentiæ, property ratione. A qualified property 
may ſubſiſt with relation to animals fer nature, rations 
impotentiæ, on account of their own inability. - As when 
hawks, herons; or other birds build in my trees; or 
conies or other creatures-make their neſts or burrows in 
my land, and have young ones there; I have a qualified 
property in thoſe young ones, till ſuch time as they can 
fly or run away, and then my property expires, Carta te 
foreſt. (9 Hen. 3. c. 13.) but, till then, it is in ſome 
Caſes treſpaſs, and in others felony, for a ſtranger to take 
them away. 7 Rep. 17. Lamb. Eiren. 274. Black, Com. 
S | 8 „ eee eee ee 
Impꝛeſling Seamen. As this is a ſubject of great 
conſequence, and the power much diſputed, we mall 
give the ſentiments of an eminent author thereon, with- 
out a comment. - EINE Te 2 Wen en: 
The power of impreſſing men for the ſea ſervice by the 
King's commiſſion, has been a matter of ſome diſpute, 
and ſubmitted to with great reluctance; though it” hath 
very clearly and learnedly. been ſhewn by Sir Michae/ 
Fofter, (Rep. 154. | Broaafoot's caſe) that the practice of 
impreſſing, and granting powers to the Admiralty for that 
purpoſe, is of very ancient date, and hath been uniformly 
continued by a regular ſeries of precedents 'to the preſent 
time: Whence he concludes it to be part of the Common 
law. The difficulty ariſes from hence, that no ſtatute 
has expreſly declared this power to be in the crown, 
though many of them very ſtrongly imply it. The ſtar. 
2 Ric. 2. c. 4. ſpeaks of mariners being arreſted and 
retained for the King's ſervice, as of a thing well known, 
and praiſed without diſpute; and provides a remedy 
againſt their running away. By a later ſtatute, (2 & 2 
Ph. & M. c. 16.) if any waterman, who uſes the river 
Thames, ſhall hide himſelf during the execution of any 


commiſſion of prefling for the King's fervice, he is liable 
6 Þ to 
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man ſhall be taken by the Queen's commiſſion to ſerve as 


_ circumſtances, to prevent them from being imprefled. 


be lawfully detained to anſwer the law. 2 s/f. 46. 


any cafe, unleſs he were guilty of ſome force or violence; 
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to heavy. penalties. By another, C5 Flix. c. 5.) no fiſher- 


a mariner; but the commiſhon ſhall be firſt brought to 
two juſtices of the peace, inhabiting near the ſea - caaſt 
where the mariners are ta be taken, to the intent, that 
the juſtices may chuſe out, and return ſuch a number of 


able bodied men, as in the commiſſon are contained, to 


ſerve her Majeſty. And, by others,. (7 8 N. 3. c.21. 
2 Fun. 6; 6. 405 Ann. c. 19, 13 Geo: 2. c. 17. Ce.) 


8 7 


eſpecial protections are allowed to ſeamen 1a particular 


All which. do moſt evidently ins a power of impreſſing 
to refide ſomewhere; and, if any where, it muſt from the 
ſpirit of our conſtitation, as well as from the frequent 
mention of the King's commiſſion, reſide in the crown 
alone. Black. Com. 1 J. 418, 419. . 
The ſame author obſerves, that this method of im- 
preſſing is exly defenſible from public necgſity, to which all 
private conſiderations muſt give way, 1 J, 419, For 
further ſatisfaction on this important ſuhject, we refer 
the reader to Comberbach's Rep, 245, and to Fe,. Rep. 


154. Sc. Where the ſubject is very fa/ly and learnedly | M. 
. - Jmnpzeſt-Monep, (from the prepoſition Ia, and Fr. 


pres, paratus) Is money paid on inlifting ſoldiers, 
Impꝛetiabilis, Signifies invaluable, in which ſenſe it 
is often mentioned in Mat. Pari. 
Impzimeryp, (Fr.) A print, or impreſſion; and the 
art of printing, alſo a printing-houſe, are called impri- 
mary. Stat. 14 Car. 2. c. 33. e 
Impziſii, Are thoſe who fide with, or take the part 
of another, either in his defence, or otherwiſe, On- 
net bomines & Impriſfii Domini Ludovici, &c, Mat, Weſtm. 
Ae, erimus Imprifii Regis, Sc. Mat. Pariſ. 127. 
Impꝛiſonment, (impri/oramentum) Is the reftraint of a 
man's liberty under the cuſtody of another; and extends 
not only to a gaol, but to a houſe, ſtocks, or where a 
man is held in the ſtreet, Cc. for in all theſe caſes the 
party ſo reſtrained is ſaid to be a priſoner, ſo long as he 
hath not his liberty freely to go about his buſineſs, as at 
other times. Co. Lit. 253. | EF -4 
None ſhall be impriſoned but y rhe lawful judgment of 
Sis peeri, or by the laww of the land. M. C. 9 H. 3. c. 2. 
25 Ed. 3. ſtat. 5. c. 4. Impriſonment according to law, 
or the cuſtom of England; or by ſs, and courſe of 
law. 2 Inf. 46, 50, 282, And no perſon is to be 
impriſoned, but as the law direQs, either by com- 
mand and order of a court of record, or by law- | 
ful warrant, or the King's writ; by which one may 


» 


3 1aft. | | | 
At . law, a man could not be impriſoned in 


ſor which his body was ſubject to impriſonment, as one 
of the higheſt executions of the law : but impriſonment 
is inflicted by ſtatute in many caſes. 3 Rep. 11. Tho? 
(ſee Magna Chart. ꝙ H. 3. c. 29.) wbenever the Com- 
mon law, or any ſtatute, gives power to impriſon, there it 
is lawfal and juſtifiable ; but he who doth it in purſuance 
of a ſtatute, muſt be ſure exactly to follow the ſtatute in 
the order and manner of doing thereof, Dyer 204. 13 
I. 1. | | 
A juſtice of peace may cauſe offenders to be imprifoned, 
and may himſelf require any man to give ſecurity of the 
or good behaviour, where be hath cauſe, and if he 
refuſe may impriſon him. Bro. Treſ. 177. If a warrant 
of commitment be for impriſoning a man until further 
order, Fc. it has been held ill; for it ſhould be till the 
party is delivered by due courſe of law. 1 Rel. Rep. 337. 
It is the ſame when a perſon is impriſoned on a warrant, 
without ſhewing any cauſe for which he is committed: 
and where a perſon was committed to priſon by warrant 
from a Secretary of State, without aſſigning any cauſe, 
Sc. it was adjudged, that he ought to be diſcharged for 
that reaſon; but then another warrant was returned of the 
ſame Secretary, in which the firſt warrant was recited, 
and that, upon farther examination, he commanded the 
gaoler to detain him ſafely, for ſuſpicion of high treaſon; 
and it was ſaid this -was no cauſe to detain him, becauſe 


—_ 


? 
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| warrapt. at all ; beſides, there was no ſpecial 
ſu{pigion alledged, nor for Wha Gece Leg of 
558. 1 Kol, Rep, 2196 n 
. In the caſe of 7obn Willen, Elq. it was relolved, chat; 
member of parliament is intitled to f e privilege f hy 
free from arrects in all _ 10 treafon, felmy, ang 

CTUAL BREACH of tbe, Seace;, therefore Gupht «. 
Ach, rom alk Pg without bail. 2 Wil 
har. 2. 159. And fee the opinion of the court of Com. 
mon Pleas, With reſpect to impriſonwent, under general 
warrants from the, Secretary of State. Id. fen fil 1c. 
to 160. And from fil. 27 o 5 

In all actions, guare wi & arm, if judgment be ien 
againſt the defendant, he ſhall be fined and as! ie 
becauſe to every fine, impriſonment is incident: and there. 
fore, where the defendant is fined for a contempt to ar 
court of record, he may be impriſoned till the fine is ry 
8 _ 60. But with reſpect to impriſoning for the fe, 
is ations of rro/þaſe, the capiatur pro fine is taken away. 
and other proviſions in lieu thereof made, (w;z. by plain. 
tiff paying it, and being allowed in colts.) per 5 . & 
C 12% ͤ—X Agne ' h 72 
See further as to improſorments , Black. Com, 1 V. 1 34, 
136, 137. 3 V 127. 4/116, 218, 370, 429. la 
what caſes perſons impriſoned may be delivered on bail: 
or by hebras corpus, Fc. fee Bail and Habeas Corpus. = 

Imp:opziation, Is properly ſo called when. a benece 
eccleſialtical is in the hands of a layman; and appropria- 
lien, when in the bands of a-4:/bop, college, or religious 
houſe, thaugh ſometimes they are confounded. There are 
computed to be in England 3845 impropriations; and on 
the diſſolution of monaſteries they were granted to lay 
perſons by the King's patents, &c. 31 H. 8. c. 13. 
Yide Appropriation, and Black. Com. 1 V. 386, 

Ampꝛobement. See Approvement, | 

"Impzuiare, To improve land. | 

Impuiamentum, The improvement of lands. Car- 
tular. Ab bat. Glaſion. MS. peg, 50. Or rather the in- 
prt uament itſelf. „ 

In auter dꝛoit, In another's right; as where exeentots 
or ad miniſtrators ſue for a debt or duty, c. of the teitator 
or inteſtate. = CES a res av 

Inblaura, Profit or product of ground. Corel. 

Inbozh and Dutbozh, Saxon. See Cambaen's Britar. 
in Ottadinis, where he lays, ſpeaking of Naelingban, the 
barony of Patrict Earl of Denbare, which alſo was I- 
borow and Outberow between England and Scotland, as we 
read in the books of laguiſitionc, that is, (as he believes) 
he was to allow, and to obſerve in this part the ingrets 
and egreſs of thoſe who travelled to and fro between both 
realms; for Englihmen in ancient time called in their 
language an extry and forecourt or gate-houle, :inborow. 
Cowell. - V 

Incaſtellare, To reduce a thing to ſerve inſtead of a 
caſtle; and it is often applied to churches. —2 po} nor- 
tem patris ecclefram incaltellatam retinebat. Gerval, Dorob. 
anno 1144. Ty 

In caſu conſimili. See Cafe confimili, 

In caſu pꝛobiſo. Caſu pꝛobiſo. 

Incauſtum, or Encauſtum, Ink. 2x prapter en- 
cauſli & chart witium aboleri incipiebat. Fleta, lib. 2. 
e. 27. por. 5. | 436 

Incendiaries. Burning of houſes maliciouſly, to ex- 
tort ſums of money from thoſe whom the malefactors 
ſhould ſpare, was made treaſon the firſt year of King H. 6. 

1 Hales His. P. C. 270. The like offences of firing 
houſes and ſending letters demanding money of perſons, 
e. is felony, by Stat. 9 Geo. 1. c. 22. Vide 4r/or and 
Waltham Blacks, | | ; 

Inception, The ſame perſon is patron and incumbent, 
and he deviſes the next avoidance ; it was objected, that 
by bis death the church is void, and then the e 
is a cheſt en ation, aud not grantable, and the eviſe takes 


% 


not effect till after the death of deviſor, and therefore 
void; but held a good deviſe, becauſe it has inception 
in his life. Rol. Rep. 214. 13 Jac. B. R. in cate 
Harris v. Auffin. 3 Bulſt. 42. S. P. 
Leaſe to A. for life, remainder to t 
this is a good remainder to veſt upon the death of 


; hit heir of A. 
he rig 2 


8 +I. 4» 


this ſecond warrant referred to the firſt, which was no 


the inception in his life, Rol. Rep. 215 cite 


Inſtitution. 
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Inſtitution gives inception to a lay fee, ſo that if a 
cave be entered after to prevent induction, a prohibi- 
tion ſhall be granted. 2 Rol. 294, Probibition () 

I, | | 


1 . 8 5 ee #8318461 A 
“ Incertainty, Is that which oppoſeth certainty, where a 


thing is ſo ambiguouſly ſet down, that one. cannot tell 
how to underſtand. it: and this is ſaid to be the mother of 
contention. The queſtions of incertainty ariſe ſometimes, 
on matter of record; as writs, counts, pleas, verdicts, Sc. 
and ſometimes on deeds or writings, or upon contracts, 


Wc, 5 Rep. 131. Plwd: 23% ,, oi 
In law proceedings, incertainty will make them void; 
for all proceedings at law are to be certain and affirmative, 
that the defendant may be at a certainty as to what he 
ſhould anſwer, Ge. Ploxwd:' 84. If the count and ver- 
dict in an appeal be incertain, there can be no judgment 
12 thereon ; and it is the ſame on an indidtment. 3 
od. 121. SALE 
| ſncertainty in deeds renders them void; but ſometimes 
a term for years granted by leaſe, may be made certain 
by reference to a certainty ; and ixcertaznty may be reduc- 
ed to certainty ; by matter ex pot facto, implication, We. 


. 


Plowd. 6.273. 6 Rep. 20. If there are two men of one 


name, and a deviſe of lands, Oc. is to one of that name, 
without any diſtinction, it will be void for incertainty ; 


' tho? perhaps an averment may make it good. 2 Bulſi. 


180. Incertainty in declarations of uſes of fines of lands, 
c. is rejected in law; for otherwiſe there would be no 
certain inheritances. q Rep. 255 „ 01 53. 
Inceſt. In the year 1650, when the ruling powers 
found it for their intereſt to put on the ſemblance of a very 
extraordinary ſtrictneſs and purity of morals, inceſt and 
wilful adultery were made capital crimes. But at the 
reſtoration, when men, from an abhorrence of the hypo- 
criſy of the late times, fell into a contrary extreme, of li- 


centiouſneſs, it was not thought proper to renew a law 


of ſuch unfaſhionable rigour. And theſe offences have 
been ever ſince left to the feeble coercion of the Spiritual 
Court, according to the rules of the Canon law, Black. 
Com. 4 V. 64. See Lewdneſs. . 1 
Inchantment. There were formerly two ſevere ſta- 
tutes againſt this imaginary offence, wiz. 33 Hen. 8. c. 8. 
& 1 Joe. 1. c. 12. But now, in wiſer times, a ſtatute 
hath been made, wiz, (9 Geo. 2. c. f.) on more rational 
grounds, vi. that no proſecution ſhall, for the future, 


be carried on againſt any perſen for conjuretion, witch- - 


craft, ſorcery, or inchantment. But, the miſdemeanor of 
perſons pretending to uſe witchcraft, tell fortunes, or 
diſcover ſtolen goods by {kill in the occult ſciences, is ſtill 
deſervedly puniſhed with a year's impriſonment, and 
ſtanding four times in the pillory. . 

Louis the Fourteenth of France, thought proper, by an 
edict, to reſtrain the tribunals of juſtice from receiving 
informations of witchcraft. Yoltaire Siecl. Louis XIV. 
Med. Univer/. Hift. XXV. 215, 3 

Inchanter, (incantator ) Is he who by charms conjures 
the devil; gui carminibus wel cantiunculis demonem ad- 


Jurat : and they were antiently called carmiza, by reaſon 


in thoſe days their charms were in uenſe. 3 Inſt. 44. 
Inchantreſs, (ixcantatrix) A woman who uſes charms 
and incantations. See Conjuration. 
Inchartare, Signifies to give, or grant any thing by an 
inſtrument in writing: concgſſit ipſi comiti terram ipſam & 
inchartavit, ut paſſeſis ſua, (5c. Matt. Paril. anno 
1252, | 
Inch of Candle, Is the manner of ſelling goods by 
merchants; which is done thus: Firſt, Notice is to be 
given upon the Exchange, or other public place, of the 
time of ſale; and, in the mean time, the goods to be 
ſold are divided into lots, printed papers of which, and 
the conditions of ſale, are alſo forthwith publiſhed ; and 
when the goods are expoſed to ſale, a ſmall piece of wax- 


candle, about an inch long, is burning, and the laſt bid- 


der when the candle goes out, is intitled to the lot or par- 
cel ſo expoſed. If any difference happens in adjuſting to 
whom a lot belongs, where ſeveral bid together, the lot is 
to be put up again; and the laſt bidder is bound to ſtand 
to the bargain, and take the lot, whether good or bad. 
In theſe caſes, the goods are ſet up at ſuch à price; and 


4 


. 
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4 
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none ſhall bid leſs than a certain ſum, more than another 
hath before, c. Merch, Dig. im wort) 

Incident, (incidms, Is a thing neceſſarily depending 
upon, appertaining to, or following another that is more 
worthy or principal. A court-baton is inſeparably inci- 
dent to a-manorz-and a court of piepowder to a fair: 
theſe are ſo inherent to their principals, that by the graat 
of one the other is granted; and they cannot be extinct 
by releaſe, or ſaved by exception, but in ſpecial caſes. 
 Kitch. 36. Co. Lit. 151. . N en 
Rent is incident. to a reverſion 3 timber trees are inci- 
dent to the freehold, and alſo. deeds and charters, and a 
way to lands; fealty is incident to tenures; diſtreſs. to. 
rent and amercements, &c. Co. Lit. 151, Tennant for 
life or years, bath incident to his eſtate, eſtovers of wood. 
Ce. Lit. 41. And there are certain incidents to eſtates- 
tail; as to be diſpuniſhable of waſte, to ſuffer.a recovery, 
Sc. Co, Lit. 224. 10 Rep, 38, 39: lacidents are 
needful to the bene 2/6 of that to which they are incident; 
and the law is tender of them. Hob. 39, 40. Ne 

If a man, either by grant or preſeription, has à right 
to a wreck thrown on another's land, of conſequence he 

has a right to a way over the ſame land to take it; and 
the very poſſeſſion of the wreck is in him before ſeiſure; 
6 Mod. 149. Paſeh. 3 Ann. B. R. Anon. See 14 Vin. ; 
Abr. tit. Incidents. © 4 5, 8 1 
Anclaudare, [s mentioned in the Monaſficon, 2 tom. 
p. 598. and ſigniſies to fetter a horſe, viz. Et , inclau- 
det palefridum Regis dabit ei palefridum 4 marcarum, e. 
Jnclauſa, A home-cloſe, or incloſure near the houſe. 
 —>Dicunt per ſacramentum ſuum, quod capitale meſſuagium 
 walet per annum cum tota inclauſa, 11 /o/, Paroch Anti- 
quit. pag. 31. N bn We. 
Ancle, To what duties liable, 4 Fill. & M. c. 5./. 2. 
7 dun. . 7. J. 24. 12 Ann. fl. 2. c. 21. © | 

Incloſures. Throwing down incloſures is an offence 
puniſhable by our antient laws and ſtatutes. 13 Ed. 1. 
c. 46. But if the lord of a manor incloſe part of the wafte 
or common, and doth not leave ſufficient for the com- 
moners, they may break down ſuch incloſure, or have 
writ of aſſiſe. 3 4 Ed. 6. c. 3. Large waſtes or com- 
mons in the Veñ-Riding of the county of York, with the 
conſent of the lords of manors, c. may be incloſed, a 
ſixth part whereof ſhall be for the benefit of poor clergy- 
men, whoſe livings are under 40 J. a year, to be ſettled _ 
in truſtees, who may grant. leaſes for twenty-one years, 
Ee. Stat. 12 Ann. c. 4. =. ' 

Deſtroying them in the night, to be made good by the 
neighbouring towns, 13 Ed. 1. fl. 1. c. 46. 3 & 4 £d. 
6. c. 3. 6 Geo. 1. c. 16. Throwing down incloſures in 
the night, to be puniſhed with treble damages, 3 & 4 
Ed. 6. c. 3. J. 4. 22 & 23 Car. 2. c. 7, Perſons ob- 
taining incloſures or waſles diſabled, 9 & 10 I. 3. e. 
36. J. 10. Taking away gates, pales, poſts, ſtiles or 
hedge wood, or deſtroying them, how puniſhed, c. 
43 Eliz. c. 7. 15 Car. 2 e.2' 3W.& M. c. 10. J g. 
5 Geo. 1. c. 15. J. 6. 6 Geo. 1. c. 16. See Jpprovement, 
Waſtes, 

Incompatible, ( incompatibilitas beneficioram) Is when 
benefices cannot ſtand one with another, if they be with 
cure, and of ſuch a value in the King's books. Whitlect's 
Read p. 4. | 

Aucontinency, Cincontinentia Where perſons are vi- 
tious, and have no command of themſelves, is a crime that 
may be committed in ſeveral caſes, and there are divers 
degrees thereof; as in caſe of &igamy, or having more 
wives than one; rapes of women; ſodomy, or buggery; 
getting baffards, &c. all which are puniſhable by ſtatute, 
See 25 H. 8. c. 6. 5 El. 17. 18 El. c. 7. 1 Fac. 1. 


4 


c. 11. Jncontinency of priefts is puniſhable by the ordinary, 


by impriſoament, Sc. 1 Hen. 7. cap. 4. See Lewds 
weld... | 0 
Incopolitus, Is made uſe of for a proctor, or vicar, 
. Hen. 1. 80 | 
Incorporation, (power of.) The King's conſent is 
abſolutely neceſſary to the erection of any corporation, 
either implied or expreſly given. The King's implied con- 
ſent is to be found in corporations which exiſt by force of 
the Common law, to which our former Kings are ſuppoſed 
#7 | 10 
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td have glven their concurrenee; Common law being no- 
thing elſe but cuſtom, ariſing from the univerſal agree - 
ment of the whole community. The King's conſent is 
alſo preſumed as to all corporations by prefeription, ſuch 
as the city of London, and many others, whieh have exiſted 
time out of memory; and therefore are looked upon in 
law to be well created. The methods by which the 
King's conſent is expreſly given, ate either by act of par- 
liament or by charter. But the immediate creative act is 
uſually performed by the King alone, in virtue of his 
royal prerogative, 1. 6. by charter. & ee 2 . 330. 10 
Nep. 29, 30. 
Black Com. 1 472, 3. 


Incoꝝpozcal Hereditaments. An incorporeal beredi - 


tament is à right iſſuing out of a thing corporate, (Whe- 


ther real or perſonal) or concerning, or annexed to, or 
exerciſable within the fame. Co. Lit. 19, 20. It is not 


the thing corporate itſelf, but ſomerhing collateral there- 


to, as a rent iſſuing out of land, Sc. or an office belong- 


ing to jewel, Cc. Or, according to the legifeiant, cor- 
poreal hereditaments are the /ubfance, which may be al- 
ways "ſeen, always handled : incorporeal hereditaments 
are but a ſort of accidents, which inhere in and are fup- 
ported by that ſubſtance; and may belong or not belong 
to it, without any viſible alteration therein. Their ex- 


iſtence is meerly in idea and abſtracted contemplation: 


tho' their effects and profits may be frequently objects of 
our bodily fenſes. 
thing or hereditament which produces them. are very dif- 
ferent. Black. Com. 2 20. 8 obo 
Incrementum, Increaſe or improvement; to which 
was oppoſed decrementum ot abatement ——Reddendo anti- 
m firmam & de incremento xi. Paroch Antiq. 164. 
And we read Jedi A. B. guoddam incrementum terre mee 


apud, Fc. where it is meant a parcel of ground ineloſed 


out of a common, or improved, 


Incroachment (Fr. accrochment, i. e. a graſping of a 


thing) Signifies an unlawful gaining upon the right or 


poſſeſſion of another man. As where a man ſets his hedge 


or wall too far into the ground of his neighbour, that lies 


next to him, he is ſaid to make incroachment upon him: 
and a rent is ſaid to be incroached, when the lord by diſ- 
treſs or otherwiſe compels his tenant to pay more than he 
owes; and ſo of ſervices, c. 9 Rep. 33. And ſome- 
times this word is applied to power; for the Spencers, fa- 
ther and ſon, it is ſaid incroached unto them royal power 


deputies did iricroach to themſelves divers juriſdictions, 
Se. 15 K. 2. c. 3. pf 

Incumbent, (from the Lat, iacumbo, to mind dili- 
gently) Is a clerk who is reſident on his benefice with 
cure; and is ſo called, becauſe he does or ought to bend 
all his ſtudy to the diſcharge of the cure of the church to 
which be belongs. Co. Lit. 119. Where an incumbent 
is put out without due proceſs, he ſhall be at large to ſue 
for his remedy at what time he pleaſeth, Wc. Stat. 4 


Hen. 4. cap. 22. See Black. Com. IJ. 392. and tit. 


Church, | 
Incumbzance. See Mortgage, Purchaſe, and 14 Vin. 
Abr. tit Incumbrance, | 

Incurramentum, The incurring or being ſabje& to a 
penalty, fine or amercement: ſo incurri alieni is to be 
liable to another's legal cenſure or puniſhment.—Statutum 
ef guad ejuſmedi tenentes capitalibus Domints vel Regi incur- 
rantur. Vein. c. 37. 

Indebitatus Aſſumpſit, Is uſed in declarations and 
law proceedings, where one is #ndebted unto another in 
any certain ſum; and the law creates it: it is alſo an 
aim thereupon. And it has been held, that action upon 
an indebitatus aſſumpſit lies in no caſe, but where debt 
will lie for the tame thing. 1 Salk. 23. See Aſumpſit. 

Indecimable, (indecimabilis) That is not /ithable, or 
by ia ought not to pay tithe. 2 /uſt. 490. 7 

Indefeiſible, or Indefeaſible, Is what cannot be de- 
ſaated or made void: as a good and indeſtaſible ate, 
Ee. | | 

Inde feaſible Right to the Thzonc, The doctrine of 
are ditary rieht does by no means imply an indefeafible 
right to che throne. It is unqueſlionably in the breaſt of 
he ſupreme legillative authority of this kingdom, the 

2 | 


which we may obſerve, that as the word, * heirs,” ge. 
 ceffarily'implies an inherirance or hereditary right, 


1 Rel. Abr. 512, 513. 8 Rep. 114. 


N. B. The profits produced and the 


| ect. 2. 


PN D 


King'afd both Houfes of Parliament, to defeat this here. 
ditary right; and, 1 entails, limitations and 
proviſions, to exclude” the immediste heir, and velt the 


inheritance in any bne elſe, This is ſtricily conſonant to 


our laws and conſtitotion; as may be gathered from the 


expreſſion ſo frequently” uſed in our Statute Book, of 
*The King's Majeſty, his heirs, and ſucceſſors,” In 
nerally ſubſiſting in the royal perſon; ſo the word « ſte. 
*« ceſſors,” diſinAly taken; muſt imply that this inhe- 


ritance may ſometimes be broken through ; or, that there 


may be a ſicceflor, without being the heir of the King, 


| Black." Com. 1 V. igg. It is a docti ine founded in reaſon. 
and theè nature of things, which doth not fequte a com- 
A 0 43447 0 | 


ment. ON A uus 
Jndefenfus, A word ſignifying one that is impleaded,” 
and refuſeth to make anſwer: E. prædictus J. nibil 225 


dicrri con Sam dich. Richardi, nec voluit ponere ſe in in. 


guiſftionemaliguam; Confidiratum eft quod tanguam indefenſys 
fit'in miſtricordia, &c. Mich. 5% H. 3. Rot. 4. 
Indemutty. On the appropriation of a church to any 
college, Oc. when the archdeacon loſes for ever his in- 
duction money, the recompence he receives yearly out of 
the church ſo appropriate, as 12 4. or 2 5. more or leſs 
as a penſion agreed at the time of the appropriating, 5 
called indemnity, MS. in Bibl. Cotton. p. 84. There is 


an indemnity from penalties, of perſons who have neg. 


lected to read the morning and evening prayers, accord. 
ing to the Book of Common Prayer, and to ſubſcribe the 
declaration, c. See Stat. 9 Geo, 2. c. 6. and other in- 
demnities by various acts. n 
Indenture, ( indemtura) Is a wiiting containing ſome 


contract, agreement or conveyance between two or more 


perſons, being indented in the top anſwerable to another 
part, which hath the ſame contents. Co. Lit. 229, A 
deed of bargain and fale of freehold lands, Cc. muſt 
be by indenture, inrolled, Cc. Stat. 27 Hen. 8. c. 16. 
Words in indentures, though of one party only, are bind- 


ing to both parties. Cro. Elix. 202, 657, But the in- 


denting is now conſidered as of no conſequence. It is a 
general name given to a variety of deeds, beginning with 
the words, This indenture, &c. See Deed. © 
India Company, See Eaſt India Company. 
India Goods, A duty upon India linetis and filks 


exported, 1 Jac. 2. c. 5. All India goods to be fold by 


and authority, axxo 1 Ed. 3. And the Admirals and their | inch of candle, 9 10 V. 4. c. 44. J 69. A duty of 


5 per cent. upon India goods, g & 10 V. z. c. 44. J 76, 
Additional duties on wrought ſilk, c. 9 C10 V. z. c. 
44. J. 80. 118 12 W. 3. c. 3. Made perpetual, 7 
Ann. c. 7. and part of the aggregate fund, 3 Geo. 1.c.8. 
Drawback on exportation, 11 J 12 V. z. c. z. J. 5. 
Several India goods prohibited to be worn, or to be im- 
ported in any other port than London, 11 C12 V. z. e. 
10, 10 G. 1. c. 11. Wrought ſilks, &c. to be ware houſed 
till exported. 11 C12 . 3. c. 10. / 2. Proof to lie 
on owner, 11 C 12 V. 3. c. 10. /. 4. No duties but 
the half ſubſidy, 11 C12 M. z. c. 10. /. 10. The terms 
muſlins and painted callicoes explained, 12 & 13.3. 


c. 11. J. 14. Duties on japanned and la *1uered goods to 


be paid ad valorem, 12 & 13 . 3. c. 16. % 15. Un- 
rated Indra goods to pay cuſtom as ſold at the ſale, 203 
Arn. c. 9. g. 6. Security to be given for importing the 
goods to Great Britain, and paying the duties, 6 Ann. 
c. 3. Bonds for exporting India goods to be delivered 
up, if no proſecution within three years, 8 Ann. c. 13+ 
JS. 24+ India goods to be carried to Ireland only from 
England, 5 Gee. 1. c. 11. J 12. Printed filks, callicoes, 
Sc. not marked forfeited, 5 Geo. 1. c. 11. J 15. 
India goods carried to Ireland, Jer, Guern/ty, Aldernys 
Sark, or Mann, or the plantations, not ſhipped in Great 
Britain, forfeiture of ſhip and goods, 7 Geo, 1. c. 21. /+ 
9. The time of ſale,” for unrated India goods, enlarged 
to three years, 7 Geo, 1. c. 21. J 11, The 11812 
W. 3. c. 10. ſhall not extend to any goods made up in 
furniture before the 25th of December 1722, 10 Geo, 1. 
c. 11. Foreign goods may be taken out of warehouſes 
and refreſhed, 15 Geo, 2: c. 31. J 8. Unrated Eof-India 
goods to pay ſubſidy of 5 per cent. 21 Geo, 2. cap. 2. 


Indicabit, 


- a - 
* 4 
* 4 
* » N d 
. . * — 


Inditablt, Is a writ or prohibition that lies for a ha- 
3 a eB&fcb, whoſeclerk is ſued in the Spiritual Court 
by another clerk for tithes, which amount to a fourth 


part of the profits of the advowſon; then the ſuit belongs 
5 the King's courts, by the Stat. Nen. z. e. 5. And 
the patron of the defendant, being like to be prejudiced 
in his church and advowſon, if the plaintiff recovers in the 
Spiritual Court, hath this means to remove 1t to the King's 
court. Reg. Orig. 35. Old. Nat. Br. 31. 225 

This writ may be alſo purchaſed by the parſon ſued; 


and is directed as well unto the judge of the court, as un- | 


he party plaintiff, that they do not proceed, Oe. 
But it 57 05 bs be had before A defendant is libelled 
againſt in the Spiritual Court, the copy of which ought 
to be produced in Chancery, before the indicavit is grant- 
ed: and this writ muſt be brought before judgment given 
in the Spiritual Court; for after judgment there, the 
indicavit 1s void. New Nat. B. R. 66, 101. The writ 
indicavit doth not lie of a leſs part of the tithes, &c. than 
a fourth part of the church; if they are not ſo much, this 
being ſurmiſed by the other party, a conſultation ſhall be 
had. 157d. The patron of the clerk, who is prohibited 
by the indicavit, may have his writ of right of the advow- 
Jon of diſmes, Cc. See Black. Com. 3 V. 91 
Remedy for the patron diſturbed by it, 13 Eg. 1. fl. 1. 
c. 5. J 4. The Ecclefiaſtical Court may hold plea of 
tithes not amounting to the fourth of the church, Stat. 
Circumſp. Agatit, 13 Ed. 1. fl. 4. It ſhall not be granted 
till the matter is conteſted in the Spiritual Court, 34 
Ed. ts . 1. : g 3 5 
Indico and Indigo, Reſtraints on exporting it from 
the plantations before it hath been in England, 12 Car. 2. 
c. 18. / 18. 15 Car. 2. c. 7. J. 9. To what duties 
liable, 4 V. & M. c. 5. %. 2. Indico may be imported, 
7 Geo. 2. c. 18. | ; e WIE 
For the encouraging the making of indico in the Britiſb 
plantations in America, by the Stat. 21 Geo. 2, c. 30. 4 


præmium of 64. per pound is allowed on the importation | 


of ſuch indico. {79:40 ide 
Jndifted, ( Indickatus When any one is accuſed by bill 
preferred to jurors at the King's ſuit, for ſome offence, 
either criminal or penal, he is ſaid to be indicted thereof. 
Cowell, | | | 
 Fndiffio, The ſame with indictment. Nennunguam 
enim fiunt accuſationes de forefta, & indictiones wulgariter 

fic appellate. Du Freſne. i we 
Andiſtion, (indi&io, ab indicendo) Was the ſpace of fif- 
teen years, by which computation charters and public 
writings were dated at Rome; likewiſe anciently in 


England, which we find not only in the charters of King | 


Edgar, but of King Hen. 3. And by this account of time, 
which began at the diſmiſſion of the Nzcene Council, every 
year ſtill increaſed one till it came to teen; and then re- 
turned again, making f, ſecond indiction, Sc. dat. 
apud Chippenham, 18 die Aprilis, indictione nona, anno 
Dom 1266. | | EY 

Jndiitment, (in4i#amentum, from the Fr. enditer, i. e. 
. deferrt nomen alicujus indicare) Is a bill or declaration of 
complaint drawn up in form of law, exhibited for ſome 
offence criminal or penal, and preferred to a grand jury ; 
upon whoſe oath it is found to be true, before a judge 
or others, -having power to puniſh or certify the offence. 
Terms de Ley. Lambard ſays, An indictment is an accu- 
ſation, at the ſuit of the King, by the oaths of twelve 
men of the ſame county wherein the offence was com- 
mitted, returned to inquire of all offences in general in 
the county, determinable by the court into which they 
are returned, and their finding a bill brought before them 
to be true : but when ſuch accuſation is found by a grand 
Jury, without any bill brought before them, andaſterwards 
reduced to a formed indictment, it is called a preſentment; 
and when it is found by jurors returned to inquire of that 
particular offence only, which is indicted, it is properly 
called an inquiſition. Lamb. lib. 4. cap. 5. 

By Pulton, an indifment' is an inquiſition taken and 
made by twelve men, at the leaſt, thereunto ſworn, where- 
by they find and preſent, that ſuch a perſon, of ſuch a 
place, in ſuch a county, and of ſuch a degree, hath com- 
mitted ſuch a treaſon, felony, treſpaſs, or other offence, 
againſt the peace of the King, his crown and dignity, 


4 * - 
= » 1 
; F , 
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Pult 169. An indi@neat, by Lord Chief Juſtice Halt, ie 
only a plain, brief, and certain narrative of an offence, 


committed by any perſon, and of thoſe neceſſary circum- 


ſtances, that concur, to aſcertain the fact and its nature; 
there is great ſtrictneſs required in indidments, where life 


is in queſtion; therefore very nice exceptions are allowed. 
2 Hale's Hit. P. C. 168, 169. | 95 


y called a bill indidment. 


A bill of indi&ment is {aid to be an accuſation for this 
reaſon ; becauſe the jury that enquire of the offence, 
doth not receive ic, until the party that offers the bill, 
appearing, ſubſeribes his name, and offers his oath for 
the truth of it. Standf. P. C. lib. 2. cap. 3. 
But if any one prefer an indictment to the grand jury 
for any criminal offence, without probable cauſe, and 
the bili is not found, or the party is acquitted, action lies 


for a malicious proſeeution. 


Of the preferring and finding of the bill, and of the grand 


zury, &c, 
Although a bill of indi&ment may be preferred to a 


grand jury. upon oath, they are not bound to find the bill, 


if they find cauſe to the contrary; and tho? a bill of in- 


didtment be brought unto them without oath made, they 


may find the bill if they ſee cauſe, but it is not uſual to 
prefer a bil] unto them before oath be firſt made in court, 
that the evidence they are to give unto the grand inqueſt 
to prove the bill is true. Paſch 23 Car. B. R. 2 Lill. 
Abr. 44. The grand jury are to find the avhole in a bill, 
or reject it, and not find ſpecially for part, Ic. 2 Hawk. 


F. C. 210. According to the Common law, every in- 


diament muſt be found by twelve men at the leaſt, every 


one of whom ought to be of the ſame county, and returned 
by the ſheriff, or other proper officer, without the nomina- 


tion of any other, and to be freemen, not under any at- 
tainder of felony, nor outlaws, & c. 5 
Any one under proſecution for a crime, before he is 


indicted, may except againſt or challenge any of the per- 
ſons returned on the grand jury; as being outlawed, re- 


turned at the inſtance of the proſecutor, or not returned 
by the proper officer, ec. 2 Hawk. 215, By ſtatute, 
no indidtment ſhall be made but by inqueſt of lawful men 
returned by ſheriffs, etc. 11 H. 4. cap. 2. And if a 
perſon not returned by the ſheriff on a grand jury, pro- 
cures his name to be read among thoſe of others who were 
actually returned, whereupon he is ſworn of the jury; 
he may be indicted for it and fined, and the isdidmnat 


found by ſuch a jury ſhall be void. Stat 11 Hen. 4. c. 9. 


12 Rep. 98. 3 Infi. 33. 


Of the power of ſheriffs, juſtices of the peace, &c. 


Sberiffs had formerly power to take indidments; which 
they did by roll indented, one part whereof remained with 
the indillors. 13 Ed. 1. and 1 Ed. 3. Juſtices of peace 
have no power relating to indidtments for crimes, but what 
is given them by act of parliament: And it is ſaid juſtices 
of peace in ſeſſions cannot, on an indidment, try and de- 


— 


termine the offence in one and the ſame ſeſſions in which 


the offenders are indicted. Hill. 11 Car. Cro. Car. 430. 
448. And indictments before juſtices of peace, c. may 


be removed into the court of B. R. by certiorari. But an 


indictment removed by certiorari into B. R. may be ſent 
back agair into the county or place whence removed, if 


there be cauſe to do it. 


Of appeals, &c. 


Before thaſtatute 3 H. 7, c. 1. it was the common prac- 
tice not to try any man upon an indictment of murder, 


before the year and day were paſſed, to bring an appeal, 


leſt that ſait ſhould be prevented: And appeals are to be 
generally preferred to indidments. 3 UL. 7. 2 Hai. 


214. As an appeal is ever the ſuit of the party; ſo an 

indictment is always at the ſuit of the King. Co. Lit. 126. 

And till the ſtatute 1 EA. 6. c. 7. if a man had been in- 

dicted and convicted of felony, (fc, and the King had 
6 G | 


died 
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A. iadictment is not at the ſuit of the party, nor is ht 


N 
3 ah, 


F N D 


gied before ju „ 103 at could be given, be- 
cauſe it was at the ſuit of the King ; and the authority of 
N who ſhould give the judgment was determined 
by his death 


: but by that ſtatute judgment may be given 


in the time of another King. 7 Rep. 9. 


interefled. 


An indictment is the King's ſuit; for which reaſon the 
party who proſecutes, is a good witneſs to prove it: And 
no damages can be given to the party grieved upon an 
indictment, or other criminal proſecution, wnle/5 particu- 
larly grounied on ſome flatute ; but the court of B. R. by 
the King's Privy Seal may give to the proſecutor a third 


part of che fine aſſeſſed for any offence; and the fine to | 
the King may be mitigated, in regard to the defendant's | 
making ſatisfaction to a proſecutor for coſts of proſe- | 


cution, and damages ſuſtained by the injury received. 2 
Hawk. 210. 


Of proceeding by indi@ment. 


No man may be put upon his trial for a capital offence, 
except on an appeal or indictment, or ſomething equi- 
valent thereto. H. P. C. 210. And all indictments 
ought to be brought for offences committed againſt the 
Common law, or againſt ſome ſtatute; and not for every 
ſlight miſdemeanor. Tria. 23 Car. B. R. 2 Lill. 44. 
Where a ſtatute appoints a penalty to be recovered by bill, 
plaint or information, it cannot be by indictment, but 
as directed to be recovered : An indictment will not lie 
where another remedy is provided by ſtatute. Cro. Jac, 
643. 3 Salk. 187. Uopleſs the ſtatute directs it by in- 
dictment. ä 


Where an indiftment will lie, and for what offence, &c. 


and <whbere not. 


Indictments are for the benefit of the Commonwealth, 
and the public good; and to be preferred for criminal 
not civil matters: they may be of high treaſon, petit trea- 
ſon, felony, treſpaſs, and in all ſorts of pleas of the 
crown; but not of injuries of a private nature, which do 
not concern the King, and the public. Co. Lit. 126, 
303. 4 Rep. 44. An indictment lies againſt one for 
aſſaulting and topping another on the highway, being a 
breach of the peace. Hill. 22 Car. It lies for cheating 
a perſon at play, with falſe dice, or any other cheating: 
but it is not indictable for one man to make a fool of ano- 
ther, in the caſe of cheats getting money, &c, tho? action 
may be brought. 2 Lill 44. 1 Salk. 479. Exceptin 
the caſes ſpecified in the act of 30 Geo, 2. c. 24. common- 
ly called the ſtatute of Faſſe Pretences. 

Indicment will not lie for a private nuſance, wherein 
action on the caſe only lies; and where a perſon is in- 
dicted for treſpaſs, which is not indictable at law, but for 
which action ſhould be had; or if a man be indicted for 
ſcandalous words, as calling another rogue, &c. ſuch in- 
digments are not good; for 3 injuries are to be re- 
dreſſed by private actions. 2 Lill. Abr. 42. But where a 
perſon is beaten, he may proceed for this treſpaſs by in- 
diament, or information, as well as action. Paſch. 24 
Car. B. R. With reſpe& to information for an aſſault, 
it is a very uncommon mode of proceeding, It eannot, 
in the caſe of a ſubject, be ſiled without leave of the court, 
and the court would ſcarce grant leave, unleſs in a wery 
extraordinary Caſe. 

Where, in an action on the caſe, a defendant juſtifies for 
words, as calling the plaintiff zhief, c. if on the trial 
it be found for the defendant, in4iment may be brought 
forthwith to try the plaintiff for the felony, Mich. 22 
Car. B. R. 2 Lill. 44. By Holt Chief Juſtice: 
If a civil ation of trover be brought for goods taken, 
after recovery the party may be indiFed for treſpaſs 
or felony, for the ſame taking: But if the firſt pro- 
ſecution had been criminal, as an indidment for treſ- 
paſs, Ec. and the crime appears to be felony; there you 
cannot have verdict or judgment on the iadidment for treſ- 


ern 


other will ſupply them. [Now law er ye ls 


not by way of recital, Wc. or be ſupplied by implication, 


value of the thing by which it is committed, Sc. Ang 
is to be expreſſed : the value of things ſtolen is to be ſpe- 


of a wound muſt be expreſſed, that it may be judred wiz. 
tber mortal. 1 Hen. cap. 5. 2 Inſt. 318. H Pc dc 
Weſt's Symb. Sed. 70. 


| muſt ſay proditorie, and conclude contre ligeantie ſue 


It is faid that trover lies not for goods folen,. unt: 
offender is convicted, c. on indifment af fel, * * 
Hips, P.C. 546. A parſon may be indiQed for preachic,, 
againſt the government of the church, the civil ..* 
eccleſiaſtical government being ſo incorporated — me : 
that one cannot ſubſiſt without the other; and-bo;, er, 
ter in the King; wherefore to ſpeak againſt the N 
is within the ſtatute 13 Car. 2. Sid. 69. 2 Nell: = 
959. And a parſon was indicted for Pronouncing abi. 8 
lution to perſons condemned for treaſon, at the — 0s 
execution, without ſhewing any cance, 5 Moy ho of 
Alſo a parſon hath been indiQted, and fined, G. 3. 


drinking healths to the memory of traitors, 3 5 


Rep. 52. 


Of the certainty required in indifment, 


Inditments ought to be more certain than common 
pleadings in law, becauſe they are more penal, and to be 
| anſwered with more preciſion, Hill. 23 Car. B. R. The 
| muſt be preciſe and certain in every point, and char g 
ſome offence in particular, and not a perſon as awoffender 
in general, or ſet down goods, Wc. ſtolen, without ex. 
preſſing what goods; and it ought to be laid poſitively, 


—_ 


Cro. Fac. 19, 2 Hawk. P. C. 225, 226. 
Indiaments muſt ſet forth the Chriſtian name, ſurname, 
and addition of the place of refidence of the offender : the 
certainty of the time when the offence was done, as the 
day, year, &c, and the town or place where; the nature 
of the offence, whether treaſon, felony, Cc. and the 


in :ndiment of murder, the length and depth of the wound 


ciſied, that it may appear whether grand or petit larcny ; 
and of the thing that does the felony (as in caſe of mur. 
der) which is forfeited to the King ; and the dimenſions 


In treaſon, according to our old books. the iure 


debitum; in murder, it is to ſay murdravit; and if the 
killing was by ſhooting, or with the hand, c. it muſt 
ſay percuſſit; in burglary, barglariter, or burgalariter; in 
rape, raprit; in felony, felonice; in larceny, felonice cepit; 
maihem, mayhemavit, &c. And in all theſe caſes, and 
in treſpaſſes, the iz4iAment ought to be vi et armin, and 
conclude contra pacem, which are words to ſhew an offence 
generally: and if the offence is created by ſtatute, it muſt 
conclude contra formam fatuti, Wc. 4 Rep. 39, 48. 
5 Rep. 121. H. P. C. 206. Theſe words the law hath 
appropriated for the deſcription of offences, and none 
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Engliſp, fimilar words in that tongue, muſt be uſed.] 
Of faults in indiFments, what fhall be fatal, and 
what not, | 


The omiſſion of wi & armis & contra pacem, is helped 
by ſtatute 4 & 5 Arn. c. 16. Falſe Latin, in the former 
courſe of proceedings, did not hurt an indi&ment, if by 
any intendment it could be made good; but if any word 
was not Latin, or allowed by law as a word of art; or if 
it had been inſenſible in a material point, the indict- 
ment was inſufficient. 5 Rep. 121. 2 Co. 108, 3 Co. 
465. An jadictment ſhould not be ſet aſide for a falſe 
concord between the ſubſtantive and adjeRive, &c. the 
expreſſions being ſignificant to make the ſenſe appear. 
5 Co. Rep. 121. : | 
But an indi&ment againſt two or more, laying the fact 
in the fingular number, as if againſt one, hath been held 
inſofficient for the incertainty. 2 Hawk. 238. A 
miſnomer of the defendant's ſurname, will not abate the 
indictment, as it will in caſe of the name of baptiſm ; and 
if there be a miſtake in ſpelling, if it ſounds like the 
true name, it is good. 1 Hex, 5. A perſon may be 
indicted for felony againſt an unknown perſon; and 
when the name of one killed is uoknown, or are 


paſs till the felony is tried, it being the inferior offence, 
Med. Caf. 77. 
4 


ſtolen from a perſon that cannot be known, it is — 
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ſet forth, Fc. And if, upon Not guilty pleaded, to an 
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lay in the iodidment chat ene mins was billed by 
22 or that he: Alt the .go8ds. of an 2 though 


may be good for flealing che goods c bene, Ian, of a 


the priſoner by his pleading Not guilty, Mod. Ca/: in 
L. is Z. 249» Where perſon. injared is known,! his 
name ought to be put into the indictment. 2 Haral. 
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It an indictment be generally of offences at ſeveral times, 


ithout laying any one of them on à certain day; as if it 
yes 3 leb a day and ſuch a day, it hath been 
adjudged, that the indictment is void: But a miſtake in 
not laying, an offence on the very ſame day, on which it 
is afterwards proved upon the trial, is not material upon 
evidence. 2 Hawk. 236. And it is ſaid, the crown is 
not bound to ſet forth the very day, when treaſon, Ge. 
was committed: Evidence may be given of 2 treaſonable 
conſpiracy, Ac. at any time before or after the time al - 
ledged in the indictment; where it is laid on ſuch a day 
and divers other days as well before as after, becauſe the 
time is only a circamſtance, and of form ſome day muſt 


be alledged; but it is not material. 1 Salt. 188, 
Of the venue or place. 


Tf no town or place be named where the fact was done, 


the indidment ſhall be void ; tho' a miſtake of the place in 
laying the offence, is of no ſignification on the evidence, 
if the fact is proved at ſome other place in the ſame coun- 
ty. H. P. C. 264. 1 Hen. 5. cap. 5. Indiaments for 
facts committed, ought to be laid in the county where 
done; and the town or pariſh in which committed to be 


indidtment, it ſhall appear that the offence was done in a 
county different from that in which the indidment was 
found, the defendant ſhall be acquitted. H. P. C. 203. 
L 15. 
* a law, if a man had died in one county, of a 
wound received in another, he could not regularly be in- 
dicted in either county, the offence not being compleat 
in either; and no jury could inquire of what happened 
out of the limits of their own county: but by the ſtatute 
3 EA. 6. cap. 24. the offince is to be indifted and tried by 
jurors of the county where the death happens. 2 Hawk. 220. 
It has been held, if a perſon ſteals goods in one county, 
and carries them into another, he may be indicted in 
the other county: And. if a perſon ſteals my goods from 
another, who. had ſtolen them before, he may be indicted 
as having ſtolen them from me, becauſe, in judgment of 
law, the poſſeſſion as well as property always continued 
in me. 2 Hawk, go, If there be an acceſlary in one 
county, to a felony committed in another, the acceſſary 
may be indicted and tried in the ſame county wherein he 
was acceſſary. Stat. 2 & 3 Ed'6, c. 24. 


Of joint and ſeveral offences, &c. 


Huſband and wife may commit a treſpaſs, felony, &c. 
and be indicted together; ſo for keeping a bawdy-houſe, 
tho? the houſe. be the huſband's. Hob. 65. 1 Salt. 382. 
Tho? as to felony, it is ſaid the wife cannot be guilty of 
it, in company with her huſband, the law preſuming her 
to. be under. his. coercion. 

If an offence wholly ariſes from any joint act that is 
criminal of ſeveral defendants, they may be all charged 
in one iadidtment, jointly. and ſeverally, or jointly only; 
and ſome of the defendants may be convicted, and others 
acquitted; for the law looks. on the charge as ſeveral 
apainſt each, though the words of it purport a joint 
charge againſt all: In other caſes, the offences of ſeveral 
perſons. muſt be laid ſeveral, becauſe the offence of one can · 
not be the offence of another; and every man ought to an- | 

ſfawer ſeverally for his own-crime. 2 Hawk. 240. A per- 
ſon. cannot be indicted; barely of ſuſpicien of felony ; but 


Bud though an iadictment 


V a. ah 
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an indiamem and the party convicted of one: offence, 
-he is found Not gallty of the others. 1 Hale's 


Hi P. C. 56 1 610 On; penal ſtatutes. ſeveral things 
ſhall not be joined in: the imidmnt, Qc. except it! be. in 
reſpect of ſome one thing; to which all of them have 
relation. 2 Hah. 241. N Trb ls Ti 
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Of indifnienti upon Javits, | paring, and reciting of the 
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When. an indi&ment is drawn upon a ſtatute; it ought 
to purſue the words of it, if a private act; but ĩt is other- 
wiſe on a general ſtatute: It is beſt not to recite a public 


bound. ex-officio to take notice of all public ſtatates, and 
miſrecitals are fatal; ſo that it is the ſureſt way only to 
_ conclude generally Contra formate flatuti, EA c. 4 Rep. 


ſtatute in an indifment, yet if the proſecutor take upon 
him to do it, and materially vary from the /abflantial part 
of the purview of the ſtatute, and conclude Contra forman: 
fatut. predia. he vitiates the indiFiment» Plowd, 79, P. 
Cro. Blix. 236. But many miſ-recitals may be ſaved by 
a general concluſion Contra fatuti, without add- 
ing prædid', fc. And miſtakes may be helped by the 
conſtant courſe of precedents upon ſuch ſtatutes. 2 Hawk, 
247. ? 

An indid ment is to bring the fact making an offence, 
within all the material words of the ſtatute, or the words, 
Contra formam flatuti, will not make it good. 164. 249. 
If a word of ſub/ance be omitted in the indidment, the 
whole indidment is bad; but it is otherwiſe where a word 
of form is omitted, or there is an omiſſion of a ſynony- 
mous word, where the ſenſe is the ſame, &c. ig. 
246. Judgment ſhall not be given by ſtatute, upon an 
indiament which doth not include Contra formam flatati : 
And judgment by ſtatate ſhall never be given on an in- 
diFment at Common law, as every indifment which doth 
not thus conclude ſhall be taken to be. Bid. But where 
perſons. are indifted on the ſtatute of #abbing, and 
the evidence is not ſufficient to bring them within the 
ſtatute; they may be found guilty of general manſlaughter 
at Common law, and the words Contra formam flatut, be 
rejected as uſeleſs: In other caſes the ſame has been alſo 
adjudged; though formerly it was held, that an nd 
ment grounded on a ſtatute, which would not maintain it, 
could not in any caſe be maintained as an indidment at 
Common law. 16. 


Of amendments, Ec. 


brought into court, and not after: But criminal proſe- 
cutions are not within the benefit of the farates of amend« 
mes; ſo that no amendment can be made to an ind;2- 
ment, It. but ſuch only as is allowed by the Common 
law. 2 Lil. 45. 2 Hawk. 244. The body of a bill 
of indiirent removed into B. R. may not be amended, 
except from London where a tenor only of the record is 
removed; though the caption of an. indifment from any 
place may, on motion, be amended by the clerk of the 
aſliſes, Fe. ſo as to make it agree with the original re. 
cord. bid, And captions of indid ments ought to ſet 
forth the court in which, and the jurors by whom, and 
alſo the time and place at which, the indi2ment was found : 
and that the jurors were of the county, city, e. Alſo 
they muſt ſhew that the indi&ment was taken before ſuch 
a court as had Fog over the offence indicted. 2 
Haut. 253. While the jury who found a bill of ine. 
ment is before the court, it may beamended by their con- 
ſent. in matter of form, the name, or addition of the party, 
Se. Kel. 37. Clerks of the aſſiſe and of the peace, &. 
drawing defective bills of indi&ment, ſhall draw new bills 
without fee, and take but 25. for drawing any indi&mene 
againſt a felon, c. on pain of forfeiting 5/. Stat. 10 


 & 11}, 3. cap. 23. 


If one material part of an indifment is repugnant to 
er inconſiſtent with another, the whole is void; but 
where the ſenſe is plain, the court will diſpenſe with F 


of tho crime itſelf ; And three offences may be joined in | fnail impropriety in the expreſſion. 


Ibid. 228, 229, 
And 


ſtatute ; he recital is not naceſſary, for the judges are 


48. Though there be no neceſſity to recite a public 


 Indifments may be amended the ſame term wherein 
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And many objections to zen, are overruled. 


n „120. Where an indi&ment is void for inſufficiency; 
dor if the trial is in a wrong county; another isi 
may be drawn for the ſame 'offence, whereby the ĩnſuffi- 
-ciency may be cured; and the ie may be laid in 
another county, (it is ſaid) though judgment be given. 
See 4 Rep. 45. a. Sed qu. If the judgment ſhould not be 
.xeverſed for error, before the party be arraigned, upon a 
ſecond inditment? By the Common law, the court may 
quaſh any indi&ment for inſufficiency, as will make the 
judgment thereon. erroneous: But the court may refuſe 
to quaſh an indi2ment preferred for the public good, tho 
it be not a good in, tt, and put the party to traverſe, 


or plead to it. Mich, 22:Cer. B. R. Alſo the court: 
will grant time for the King's counſel to maintain an in- 


di4ment, if they deſite it. 


Judges are not bound. a debito juftitie to quaſh an a- 


difment; but may oblige the defendant either to plead or 
demur to it; and where indi&ments are not good, the par- 
ties indicted may avoid them by pleading. 2 Lil. 42. 
2 Hawk. 258. The court doth not uſually-quaſh ingi#- 
ments for forgery, perjury, and nuſances, notwithſtanding 
the indifments are faulty; and it is againſt the courſe of 
the court to quaſh an indidment for extortion. 2 Lil. 41. 
5 Mod. 31. 75 1 | | 

If an indi#ment be good in part, though the other 
part of it 15 bad, the court will not quaſh it; for if an 
offence ſufficient to maintain the indidment be well laid, 
it is good enough, although other facts are ill laid, 
Latch. 173. Poph. 208. 1 Salt. 384. One that is 
convicted upon an erroneous in#di&ment, cannot after the 
conviction move to have the indidment quaſhed ; but muſt 
bring his writ of error to reverſe the judgment given 


_ againſt him upon the nd;&ment. Mich. 22 Car. B. R, 


An indi2ment is quaſhed for the inſufficiencyof it; or be- 
cauſe no good judgment can be given upon it: But if 
judgment be given upon an erroneous indidZment, it is 


good againſt the party till reverſed by writ of error. 2 


Lil. 43. | Gr 
If ** party indidted is outlawed upon the indictment, 


the court will not quaſh the ind/&ment, though erroneous; 
but will force the party outlawed to bring his writ of 
error to reverſe the outlawry. Mich. 24 Car. B. R. 
The Stat. 7 V. 3. cap. 3. ordains, That no iadid ment 
for treaſon, Sc. or any proceſs thereon, ſhall be quaſhed, 
on motion of the priſoner, or his counſel, for miſ-writing, 
falſe Latin, c. unleſs exception be made before evidence 
given in court; nor ſhall any ſuch defects, Oc. after con- 
viction, be cauſed to arreſt judgment; though any judg- 
ment given upon ſuch indidment may be reverſed on a 
writ of error, Ofc, | 
By the ſtatute of Her. 5. indifments ſhall abate for 
omiſſions, by the exception of the party; and if no ad- 
vantage be taken by exception, but he appears and pleads, 
he loſes the benefit of the law. 2 fl. 670. | 
Counts in an indi&ment, cannot be ſtruck out; (but 
may in an information:) for the court cannot ftrike out 
that, which the grand jury have found. Vide Rep, 


Temp. Hardw. per Annaly 203. 


Of pleading, and of proceſs againſt a perſon indicted. 


A perſon indicted of felony, Cc. may plead generally 
miſaomer, or wrongful addition; a formal acquittal or 
conviction; a pardon, or other ſpecial plea; or the ge- 


neral iſſue; or may plead any plea in abatement of the in- 


di@ment, c. 2 Hawk. 259. One indided for felony 
may have couuſel aſſigned him to ſpeak for him in mat- 
ter of la :nly. 2 Hil. 44. Ard all perſons indicted for 
high treaſon, ſhall have a copy of the indidment before 
trial, to adviſe with counſel, &c. And ſuch indi&ments 
are to be found in three years after the offence committed, 
except it be againſt the King's perſon. 7 & 8 V. z. 
c. 3. which is extended to trials on impeachments by 
20 Geo. 2. c. 30. Perſons indicted of treaſon muſt be by 
the oaths of two witneſſes; but in other caſes one witnefs 
is enough. | 

After a perſon is indiQed for felony, the ſheriff is com- 


manded to attach his body by a cafias; and on return of 
a non ef! invenius, a ſecond capias ſhall be granted, and 


3 


ND. 


the ſheriff 18 to ſeize the offendet%s"chattels, &c. i And ir 
on that writ'a non off iber is teturned;, an exigent mall 
-be awarded, and the ehnttels he forfelted, ci 25 % 2 
fv. ee e 3b 00g a wake 45) Log e. 
| } 3t i909 9 d Rv ns SIT AOM 8 79% 0A t none 
0 bam teig ee furrend, 790. $33 301: 1 U bor 
N i e 27; Of BETTE ans 47; 2969Mte 
I an inhocent perſon be indidted of felony; and 
not ſuffer himſelf oe arreſted by the — 
warrant for it, he may be killed by the officer, if he * 
not otherwiſe be taken; for there is a charge a Frum 
upon record, to which at his peril he is bound to — 
Fitz, Coron. 179, 261. | 8 


: 4 ad * 1 5 © - % : F * 
Fe HET9 93% 50 202197341; m3 a2 
x W code. 
„ 1385 3 FL vavic 5. 25S 1965 01717! an 
NSN Of bring twice indiad. 0H 
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A perſon may be indited twice at the ſame time; gh. 
he hath committed two felonies, and if he hath ki 8 
for one, he may be hanged for the other. And if tle 
is an inditment and Tnquifition againſt one for the ſame 
offence, one found by the coroner's inqueſt, and another 
by the- grand jury. he may be tried On both at the ſame 
time: But if he be tried and acquitted upon the one it 
may be pleaded in bar on trial for the other. K.. 30 
108. - 1 8a/(. 382 ee 1159-1 12 

765 mot mart io fog ;; 
Of trial in another county. 


An indidment being found in the proper co 
(in ſome caſes) be * and 4 in a 
county, by ſpecial commiſſion, © 3 Inf, 27. 955 

N brag offences _ be enquired into, is well 
as tried, in the county where the fact is itted 
Black. Com. 4 V. 358. | Maron ces 
In the two laſt rebellions, a, paſſed impowering the 
crown to try the traitors in any county. 


Of appearance after convi&ion. 


When a perſon is convicted upon an indicment for treſ. 
paſs or miſdemeanor, he is to appear in court, on judg- 
ment pronounced; and the court having ſet a fine upon 
him, will commit him in execution, 8 2 Eil. Ahr. 
41. Forms of Indiaments, ſee Murder, Felony, Burglary, 
&c, For Indiftments for Perjury, ſee Stat. 23 Geo. 2. 
c. II. f 1 | 

See the doctrine of indictments treated at large, in a 
very learned and maſterly manner. 2 Haw, P. C. 210. 

e. a 
In trifling miſdemeanors, aſſaults, c. the court will 
on motion, (the clerk in court engaging to pay any fine, 
ſet,) diſpenſe with the per/onal appearance of à do- 
fendant. | 

Jndittoz, Is he that indicteth another man for any of- 
fence; and indi&ee is the party that is indicted. 1 Ed. z. 
cap. 11. 21 Fac. 1. c. 8. | | 

Indiſtanter, A word ſignifying without delay. Mar, 
Weftm. Anno 1244. 

Indiviſum, Is uſed for that which two perſons hold in 
common without partition; as where it is ſaid he holds 
pro indiviſo Fc. Kitch. 241. | 

Indolis, A ſtudious young man, or a youth. Fo 
Edgar indolis Clito conſenſi, Mon. Angl, 3 tom. p. 
120. 8 | 

Indomit, Is law French for boiſterous and ungovern- 
able. Law Fr. Dig. 

Indorſement, / Indor/amentum) Signifies any thing 
written on the back fide of a deed; and receipts for. 
conſideration money, and the ſealing and delivery, c. 
on the back of deeds, are called Indor/ements. Weft. Symb. 
par. 2. /e. 157, On ſealing of a bond any thing may 
be indorſed or ſubſcribed upon the back thereof, as part 
of the condition, and the indor/ement and that ſhall ſtand 
together. Moor 679, There is alſo an indor/ement of 
bills or notes, of what part thereof is paid, and when, &c. 
And in another ſenſe itis a writing a man's name only on 
the backſide of bills of exchange, Ic. which paſſing from 
one man to another, all the indor/ers are anſwerable as 
well as the drawer. 3 & 4 Ann. c. 9. See Black, Com. 


2 V. 468-9, Forging of notes, acceptances, indorſe- 
ments, 


— 


R 


may lay his hand on the ringof the door, the latch of the 
church-gate, on the church-wall, c. and either of theſe 
are ſufficient: Alſo Induction may be made by delivery of 
a clod, or turf of the glebe, &c. Countr. Parſ. Compan. 
21, 22. Ordinarily the Biſhop 1s to dire& his mandate 
to'the Archdeacon, as being the perſon who ought to in- 
duct or give poſſeſſion unto the clerks inſtituted to any 
churches within his Archdeaconry ; But it is ſaid, the 
Biſhop may direct his mandate to any other clergyman to 
make induction. 38 Ed. 3. cap. 3. And by preſcription, 
others as well as Archdeacons may make inductiont. Parſ. 
Counſel. 8. WS 

An induction made by the patron of the church, is void ; 
but Biſhops and Archdeacons may induct a clerk to the 


benefices of which they are patrons, by pre/cription, fc. | Hengham, Summa parva, cap. 3. Vir commiſit feloniam ob | i 
11 H. 4. 7, The Dean and Chapter of Cathedral | guam furt ſuſpenſus, utlagatus, wel alio modo morti damna- i E 
Churches are to indu& prebends; though it hath been | rus, vel demembratus, wel apud Dovere infaliftatus, wel i i 
held, if the Biſhop doth indu a prebend, it may be good | apud Southampton ſubmer/ſus, wel apud Winton demembratus, { b 
at the Common law, 11 Hen. 4. 7. II Hen, 6. In | wel decapitatus, ut apud Northampton ; wel in mari ſuperun- if iv 
ſome places a prebend ſhall be in poſſeſſion, without any | datus, fitet in aliis partibus portuum.—Mr. Selden, in bis i 
induction; as at Veſiminſter, where the King makes colla- | notes on that author, ſays, ** It appears that ſeveral cuſ- WHT 
tion by his letters patent. If the King grants one of his | toms of places made in thoſe days capital puniſhments ſe- 112388 
fice chapels, the grantee ſhall be put in poſſeſſion by the | veral. But what is infalifatus ? In regard of its being a 1 
ſheriff of the county, and not by the biſhop. cuſtom uſed in a port-· town, I ſuppoſe it was made out of 14:4 
But no induction is neceſſary to a donative, where the | the French word falixe, which is fine /and by the water fat, | "it by 
patron by donation in writing puts the clerk into poſſeſ- | or 4 bank of the ſea. In this ſand or bank it ſeexis their 1 
tion, without preſentation, Ce. 11 Hen. 4. 7. If the | execution at Dover was,” The elaborate Du F. rejne con- WEE. 
authority of the perſon who made the mandate for induc- | demns this derivation and this ſenſe of the word, but yet WEE!) 
tion, determines by death or removal, before the clerk is | gives no better. Therefore, (till we have more authority). ment 
inducted, the induction afterwards will be void; as where, | we may conclude that infalifatus did imply ſome capital 1 
before it is executed, a new biſhop is conſecrated, Sc. | puniſhment inflicted on the ſands or ſea: ſhore: perhaps 1 
But if the archbiſhop, during the vacaney of a ſee, as | infaliſtatio was expoſing the male factor to be laid bound | 7 
guardian of the ſpiritualities, iſſue a mandate to induct | upon the ſands, till the next full tide carried him aWays © 9 
6 H ' i i 
bi i 
1538 
, 1. 10 
1 
11 
1138 
1 
1 
i" Ti 
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mutt be perſons iz ef}, to take by grants, &c, See Grants 
and ails. . | | | 
Inewardus, (Iawardus) A guard, a watchman, one 
ſet to keep watch and ward. — In Limunare Left in Breſen- 
nei habet Rex conſuetudinem ſtil. 11 caretas, & 11 flicas 
Anguillarum pro uno inewardo, & de uno ingo de North. 
bynge xii denarios aut unum inewardum & de Dena æviii 
denarios, & de Garra unum \inewardum, Lib. Domeſday 


Chenth. Quando Rex wenatui inflabat de unuguaq ; dome 


per conſuetudinem ibat unus homo ad flabilitionem in ſilva. 
Alii homines non habentes integras maſuras inveniebant ine- 
wardos, ad aulam quando radierant in civitate, — Lib, 
Domeſday. Herefordihire, | 

Inkaliſtatus. This word occurs only in Ralph de 


| 0 ichout clergy, 2 Geo. 2. c. 25. 4 clerk. to a chutch, it is good though not executed 7 
82 57 Haas 0 | _ * 3 | before there is a new bilkop. 2 Lev. 299. 1 Yer, 1 
ndowment, Of a church, c. See Endownent. og „ Ry, 3% BY 
N Is what is alledged as a motive or incite- | Induction is & temporal a; and if the archdeacon re · "18 
ment to a thiog ;z and in law is uſed ſpecially in ſeveral fuſe to induct a parſon, or to grant 4 commiſſion to 1 
caſes, viz. there is inducement to actions, to a traverſe in others to do it, action on the caſe lies againſt him, on 1 
pleadings, a fact or offence committed, e. Iadacement. which damages ſhall be recovered; he may likewiſe be 8 
to ations need not have ſo much certainty as in other | compelled, by ſentence in the eccleſiaſtical court, to in- ml 
caſes: A general indebiratus is not ſufficient, where it is | duct the clerk, and ſhall anſwer the contempt. 12 Rep. Fa 
the ground of the action; but where it is but the induce | 128. A 3333 1 
nent to the action, as in conſideration of forbearing a debt It is induction makes the parſon com pleat incumbent, 1 
till fach a day, (for that the parties are agreed upon the | and fixes the freehold in him; and a church is full by in- 30 
debt) this being but a collateral promiſe, is good without 4udtion, which cannot be avoided but by guare impedit at 1 
ſnewing How due. Cro. Zac, 548. 2 Med. 70. Common law. 4 Rep. 79. Flovud. 529. Heb. 15. FH 
A man ought' to induce his traverſe when he denies | biſhop ſued in the court of audience, to repeal an inſtitu- 1M 
the title of adother, becauſe he ſhould not deny it till he | tion, after induction had, and a prohibition was 88 3 
ſhew forhe colourable title in himſelf; for if the title | becauſe an inſtitution is not examinable in the Spiritual Cour + ik 
traverfed be ſound naught, and no colour of right ap- after induction, but then a quare impedit lies. Moor 860. 1:19 
| | pears for him who traverſed, there can be no judgment | It is act the admiſſion and inflitution, but induction to a ſe- mu 
=. given: but an inducement cannot be traverſed, becauſe | cond benefice, which. makes the fie void, in caſe of plu- Wil 
- that would be a traverſe after a traverſe, and quitting a | ra/ities, &c. Moor 12. See Black. Com. 1 J 391. 2 Pl 
| man's own pretence of title, and falling upon another. V. 312, 4 Y. 106. ö 5 ny 
| Cre. 265, 266. 3 Salk. 357. An inducement to a tra- Jndulgences, According to the doctrine of the Ro- PAY 
: verſe muſt be ſuch matter as is good and juſtifiable in /aw. | miſh church, all the good works of the Saints, over and Wb. 
"Il Cro. Elix. 829. There is an inducement to a juſtification, | above thoſe which were neceſſary towards their own juſti- 1 
5 when what is alledged againſt it is not the ſubſtance of | fication, together with the infinite merits of Jeſus Chriſt, 1,288 
„ the ples, Cc. Cro. Jac. 138. Moor 847. 2 Nelf. Abr. are depoſited in one inexhauſtible treaſury. The keys of Wo. 
1 986. „ | this were committed to St. Peter, and to his ſucceſiiſ®Þs 1 
£ Induffton, (Iaduckio, i. e. a leading into) Is the giving | the Popes, who may open it at pleaſure, and by trans- 1 
5 a parſon poſſeſſion of his church: And after the Biſhop | ferring a portion of this ſuperabundant merit to any par- 99 
b hath granted inſtitution, he iſſues out his mandate to tne | ticular perſon, for a ſum of money, may convey to him | 108 
WM Archdeacon to indu& the clerk, who thereupon either | either the pardon of his own fins, or a'releaſe for any one \3! 7 0h 
: does it perſonally, or uſually commiſſions ſome neighour- | in whom he is intereſted, from the pains of purgatory. 1 
oh ing clergyman for that purpoſe; which is compared to | Such indulgences were firſt invented in the eleventh cen- 1 
E livery and ſeiſin, as it is a putting the miniſter in aftual | tury by Urban II. Roberr/on's Hift. Emp. Char. V. 2. |: 
E poſſeſſion of the church, and of the glebe lands, which | 79, Sc. which vide. Alſo ſee the far. 25 H. 8. c. 21. 1 
5 are the tem poralities of it. This induction is done in the | /e#. 27. And ſee the ſlatutet againſt Papiſſs, c. A col- 1 1 
2 following manner: One of the clergymen commiſſioned lection of which may be ſeen in Briti/h Liberties. 3 1 
3 takes the parſon to be inducted by the hand, lays it on- In eſſe, Is any thing ix being; and the learned make 1 
4 the key of the church, and pronounces theſe words: By | this diſtinction between things ix r and in pre; as, a | 1 [ol 
Y virtue of this commiſſion, I indutt you into the real and ac- | thing that is not, but may be, they ſay is in poſes or in i 1 | | 1 
I tual poſſeſſion of the rectory of, Fc. with all its appurtenances. | potentia; but what is apparent and viſible, they alledge HATE 
3 Then he opens the church door, and puts the parſon into | 1s in %, vis. that it has a real being, whereas the other "8 
I poſſeſſion thereof, who commonly tolls a bell, Fc. and | is catual, and but a poſſibility. A child, before he is wt 
I thereby ſhews and gives notice to the people that he hath | born, is a thing in poſe; after he is born, he is ſaid to 8 
2 taken corporal poſſeſſion of the ſaid church: If the key of | be in e, or actual being. The words iz 2/7 are men- wit 
1 the church door cannot be had, the clerk to be inducted | tioned in the ſtatute 21 Fac, 1. cap. 2. And where there "8 
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of which cuſtom, there is ſome dark tradition. The pe- 
nalty took name from the Norman fals/e, falefia, which 
ſignified not only the ſands, but rather the rocks and 
cliffs adjoining or impending on the ſea-ſhore. Coxvell. 
See the like uſe of fele/ſa in Mon, Angl. tom. 2. p. 


165. 6 oh 

nfamy, Which extends to forgery, perjury» groſs 
cheats, c. diſables a man to be a witneſs, or juror ; 
but a pardon of crimes reſtores a perſon's credit to make 
him a good evidence. 2 Hawk. P. C. 432, 433. Judg- 
ment of the pillory makes infamy by the Common law: 
but, by the Civil and Canon law, if the cauſe for which 


the perſon was convicted was not infamous, it infers no 


infamy. 3 Lev. 420. | 
\ "Anfangthef, Infangenetheof, (From the Saxon Fang 
or Fangen, i. e. capere, and T heof, Fur ) Signifies a privi- 
lege or liberty granted unto lords of certain manors, to 
judge any thief taken within their fee. Brad, lib, 3. c. 35. 


In ſome ancient charters, it appears that the thief ſhould 


be taken in the lordſhip, and with the goods ſtolen, other- 
wiſe the lord had not juriſdiction to try him in his court; 
tho' by tbe laws of King Edward the Confeffor, he was 
not refrained to his own people or-tenants, but might try 
any man who was thus taken in his manor ; tis true after- 
wards, the word i»fangtbef ſigniſied Latro captus in terra 
alicujus ſeiſitus de aligus Latrecinio de ſuis propriis homini- 
bus, 1 C2 P. & M. c. 15. The franchiſes of infang- 
A 4 ourfangthef, to be heard and determined in court- 
bafons, are antiquated, and long fince gone, 2 Inſt. 31. 
The word is ſometimes preceeded by an H. 

Infant, (1zfans) la our law is a perſon under twenty- 
ene years of age, whoſe acts are in many caſes either 
woid, or woidable. Co. Lit. lib. 1. cap. 21. and lib. 2. 
cap. 28. An infant of eight years of age or above, may 
commit homicide, and be hanged for it, wiz. if it may 
appear by hiding the perſon, by exculing, or by any other 
act, that he had knowledge of good and evil, and of the 
danger of the offence, for here maliria ſupplebit ætatem. 
1 Hal. Hi. 27. Yet Co. Lit. ſed. 405. faith, That 
an infant ſhall not be puniſhed till the age of fourteen, 
which, ſays he, is the age of diſcretion. _ Cewell. But 
in fact, whether an infant under the age of fourteen, 


ſhall or ſhall not be anſwerable for criminal acts, de- 


pends on the degree of judgment he poſſeſſeth. See the 


End of Div. 1. | 
We ſhall conſider this ſubject under the following 


diviſions : 


I. The ſeveral ages diſtinguiſhed by law fer warious 
purpo/es. 

II. Who are minors, and how far the 
infants in ventre {a mere. 

III. Of the trial of infancy. 

IV. Of what offices and truſts an infant is capable. 

V. bat things he is capable of doing for his own 
advantage, and of bis ads as good, void, or void- 
able, Sc. | 


law regards 


I. The ſeveral ages diſtinguiſped by law for various 
purpoſes. 

From the obſervations made on the daily actions of in- 
fants, as to their arriving at diſcretion, the Jaws and cuſ- 
toms of every country, have fixed upon particular pe- 
riods, on which they are preſumed capable of acting, 
with reaſon and diſcretion; in our law the full age of 
man or woman is twenty-one years. 3 New Abr. 118. 

"Therefore, if one under the age of twenty-one years 
makes his will, and thereby deviſes his lands, and after 


attains the age of twenty-one years, and dies, without 
is woid.. 


making a new publication thereof, 1his dewi/e 
Dyer 143- Raym. 84. 1 Sid. 162. 

But tho' a perſon under the age of twenty-one, cannot 
diſpoſe of his lands, yet it is ſaid, that one under that 
age may (purſuant to the ſtatute of 12 Car. 2. cap. 24.) 
diſpoſe of the cuſtody of his infant child, and that ſuch 
diſpoſition. draws after it the land, Qc. as incident to the 
- cuſtody. Vangb. 178. 

Alſo it ſeems agreed, that an infant male at fourteen, 


and female at twelve, may diſpoſe of their perſonal eſtate | 


3 


IN F 


at thoſe ages: For herein the Common law has appointed 


no time, being a matter cognizable in the 8nz, 
Court, which herein proceeds bete to the er ay 
by which law igfuatis at thoſe ages are preſumed to = 
ſufficient diſcretion to make ſuch diſpoſition ; there . 
their teſtaments in theſe caſes are not to be ſer aſide * 
controlled in Chancery, or the temparal courts, 2 Wag 
2 2 1 r 210. "Comb. 50, 1 Vers. 469. Priced. 
The age of conſent to a marriage in an 1 1 3 
Fourteen, and in a female er but 1 0 
before, and if they agree thereto when they attain 2 
ages, the marriage is good; but they cannot diſagree be. 
fore then; and if one of them be above the age of co ; 
ſent, and the other under ſuch age, the party fo = 
the age may as well diſagree as the other; for both = 
be bound, or neither, Co, Lir. 33, 78, 79. 2 Iſl, _ 


3 Infl. 88, 89. 6 Co. 22. 7 Co. 43. 1 Rol. Abr. 340, 


41. | 

But though the party above age, may as well a; | 
as the other, yet it is ſaid that the TIC, S LR be 
Fore the other arrives at the proper age: Alſo it is ſaid 
to have been adjudged, that if a man marries a Woman 
that is within the age of avelve years, and after the wo 
man at eleven years of age diſagrees to the marriage and 
after the huſband takes another wife, and hath ae b 
her, that this is a baſtard; for the firſt marriage — ad 
notwithlanding the diſagreement of the woman; for ſhe 
cannot diſagree within the age of 7welve years, and ſo 
her diſagreement is void. Co. Lit. 79. 1 Rel, Al. 
341. | 

If a man marries a woman who is vithin the ape of 
twelve years, and after the feme covert avithin the ape of 
conſent diſagrees to the marriage, and after the ape of 
twelve years marries another, the firſt marriage is abſo- 
lutely diſſolved, ſo that be may take another wife ; for tho 
the diſagreement within the age of conſent was not ſufi- 
cient, yet her taking another huſband after the ape of 
conſent affirms the diſagreement, and ſo the marriage 
avoided ab initio, 1 Rol. Abr. 341. 

Vide the caſe of Mr. Fitzgerrard, Lord Decius, aud 
Mr. Villers, 3 New Abr. 119, 120. Vids alſo, 1 Inf. 33, 
1 Rel. Abr. 340. Dyer 369. Moor 575. 1 Rol, Abr. 
341. 1 ½. 79. 7 Co. Keer's caſe, 6 Co. Ambrijua 
George's caſe. 7 H. 6. 11. 6 Co. 22. 

As the age of fourteen, is the age of conſent to a mar- 
riage in an infant male; ſo by law he hath ſeveral other 
ages aſſigned him, for ſeveral purpoſes, viz. at the age 
of twelve, to take the oath of allegiance in the tourn or 
leet; at fourteen, to be out of ward of guardian in ſocage, 
to chuſe a guardian, and this is alſo accounted his age of 
diſcretion ; fifteen to have had aid pur fair Fitz Chevalier, 
Co. Lit. 98. b. Hob. 225. | 

The authority of a guardian in ſocage, ceaſes at the 
age of fourteen, at which age the infant may call his 
guardian to an account, and may chuſe a new guardian, 
Lit. ſet. 103. Co. Lit. 75. 2 Inft. 135. 

One within the age of t2ven!y-one years may do homage, 
but not fealty; becauſe, in doing of fealty he ought to 
be ſworn, which an infant cannot be. Co. Lit. 65. ö. 
2 Int. 11. 

An infant at the age of ſeventeen, may be a procurator 
or executer; and in this both the Civil and Common 
law agree. 5 Co. 29. 6. OF. Ex. 307, 1 Hal. Hi. 
F210 

Infancy is a good cauſe of refuſal of a clerk; alſo by 
the ſtatutes 13 Z/iz. cap. 12. and 13 F 14 Car. 2. none 
1s to be admitted a deacon, unleſs he be twenty-three at 
leaft, nor a prieſt, unleſs he be twenty-four. Comp. In- 
comb. 142, 214. Gib. Cod. 168. 3 Mod. 67. 

By the cuſtom of gavel-kind, an infant at the age of 
fifteen, is reckoned at full age to /ell his lands; and this 
ſeems to have been taken from the Civil law, which reck- 
ons fourteen the e&tas pubertatiry for they reckoned that 
though the infant had ended his years of gnardianſvip at 
Fourteen, yet he might not have completed his account 
with his guardian till the age of f/teen, and that was 
eſteemed to be the age when he was completely out of guar- 
dianſhip ; therefore at this age he was allowed to {ell the 


lands deſcended to him ; But in this the cuſtoms of * 
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land differ from the Civil law; for the Civil laau does not 


allow of his diſpoſitions till the age of twenty-five ; | 


therefore this muſt have been allowed by the old Saxon 


law, becauſe they thought that much time was loſt, 


if the infant could only uſe his own eſtate without beiog 
able to diſpoſe of it in a way of traffick, or in marriage, 
till twenty-five; therefore they allowed the infant to ſell, 
(but under great limitations and reſtrictions,) that he 
might not be defrauded; and by this means they thought 
there was ſufficient proviſion made for the neceſſity of 
commerce. Lamb, 624, 625. and ſee Gavelking, |. 
Alſo by cuſſom in ſame places, an infant ſeiſed of lands 
in ſocage, may, at the age of fifteen years, make a leaſi 


for years, which ſhall bind him after he comes of age; 


for the cuſtom makes ffteen his full age to that purpole. 


Co. Lit. 45. 6. vr ; = 
Alſo by the cuſſom of London, an infant unmarried, and 


above the age of fourteen, tho? under twenty-one, may 


bind himſelf apprentice to a freeman of London by in- 
denture, with proper covenants; which covenants, by 
the cuſtom of London, ſhall. be as binding as if he were 
of full age. Moor. 134. 2 Bulſ. 192. 2 Rol. Rep. 305. 
Palm. 361. 1 Mod. 271. | 


As to capital offences, in which the Jaw is the ſame 
with regard to the male and female ſex, the age of four- 
teen is the common ſtandard, at which both males and 
females are, by our law, obnoxious ta capital puniſh- 
ments; for this being the tas pubertatis, or age of diſ- 
cretion, the law preſumes them at thoſe years to be doi 
capaces, and capable of diſcerning between good and evil; 
therefore ſubjects them to capital puniſhments as much as 
if they were of full age. F. N. B. 202. Co. Lit. 247. 
3. Dalt. cap. 95. and 104. 1 Hal. Hift. P. C. 25. 1 
Hawk. P C. 2. Sed vide Poff this Diwvi/ion. 

But tho? the age of fourteen, be the ætas pubertatis, 
before which our laws do not preſume the party to be 40li 
capax, and therefore that a party indifted for a capital of- 
fence committed before theſe years is to be found Not 
guilty, yet this general rule hath the following tempera- 
ments. IF 13 5 0 

1. That if the party be above twelve, tho' under 14, 
and appears to be doli capax, and could diſcern brtween 
good and evil at the time of the offence committed, he 
may be convicted, and undergo judgment and execution, 
of death, tho' he hath not attained the age of fourteen 
but herein, according to the nature of the offence and 
circumſtances of the caſe, the judge may, or may not, in 
diſcretion reprieve. him, before or after judgment, in or- 
der to obtain the King's pardon, 1 Hal. Hift, P. C. 

2. If an infant be above even, and under zwelve years, 
and commit a capital offence, prima Fucie he is to be 
judged Not guilty, and to be found ſoz becauſe he is ſup- 
poſed not of diſcretion to judge between, good and evil: 
Yet if it appear, by firong and pregnant evidence and 
circumſfances, that he had diſcretion - to judge between 
good and evil, judgment of death may be given againſt. 
him; for malitia ſupplet etatem ; but herein the circum- 
ſtances muſt be inquired of by the jury, and the infant 
is not to be convict upon bis confeſſion: Alſo herein, 
my Lord Hale ſays, that it is prudent after conviction 
to reſpite judgment or at leaſt execution; but that if he 
be convicted the judge cannot diſcharge, but only reprieve 
him from judgment, and leave him in cuſtody till the 
King's pleaſure be known. 1 Hal. Hi. P. C. 27. See 
Pal this Dip. V | | 

3. If an infant within age be infra annos infantie, Viz, 
ſeven years old, he cannot be-guilty of felony, whatever 
circumſtances proving diſcretion may appear; for ex præ- 

JSumptione juris he cannot have diſcretion, and no aver- 
ment ſhall be received againſt that preſumption. 1 Hal. 
Hift. P. C. 27, 28. Plow. 19. - 3 
Vide the caſe of William York a boy of ten years of age, 
convicted of murder at the Summer aſſizes for Bury, in 
1748. before Willes Ch. J. Foſter's Crown Law, fol. 70, 
Sc. In this caſe, it appeared from all the circumſtances, 
that the party was doli capax, and the evidence of the fact, 
being his own repeated confeſſions, &c. he was very juſtly 
convicted, | 8 


in ventre ſa mere. 


The privilege of infancy does not extend to the King; 
for the politieal rules of government have roy it ne- 
ceſſary, that he who is to govern the whole kingdom, 
| ſhould never be conſidered as à minor, incapable of 
governing himſeif and his affairs. Co, Lit. 43. Dyer 
209. b. 1% LN * e 
Therefore if the King within age, make any leaſe or 
grant, he is bound preſently, and cannot avoid them, 


] either daring his minority, or when he comes of full age. 


Plow. 213. a. $5 Co. 27, 7 Co. 12. So, if the King 
aliens land which he had by deſcent from his mother, he 


| the time of the alienation ; for his body politic, which 1s 
annexed: to his body natural, takes away the imbecility 
of the natural body, and draws it, and all the effects 
thereof, to itſelf; quia mogis dignum trahit ad ſe minus 
dignum, d. Plowd. 213, 14. 


his minority, yet he cannot after avoid this act; becauſe 
| the King, as King, cannot be a minor; for as King he 
is a body politic. Co. Lirzt. 43. 1 Roll. Abr. 728. 
Alfo the acts of a mayor and commonalty, ſhall not be 
avoided, by reaſon of the nonage of the mayor, Cro. Car. 
Tx {Gai 29% 751] | * | 
Altho” a Duke, Earl, or the like, be but a minor, or 
not above ten years of age, in the cuſtody and in the fa- 
mily of another nobleman, who may and doth retain 
chaplains, yet he may qualify chaplains to hold two bene- 
fices with cure, as if he was of full age. 4 Co. 119. 
Comp. Incumb. 22, | | | 
An infant in gavelkind ſhall have his age, and all other 
privileges of the infant at Common low; becauſe - tho? 
| he hath the privilege of alienation at fifteen, yet that 
_ doth not take from him any privilege he had before at 
Common law. 1 Rel. Abr. 144. HEY 
A baſtard being impleaded ſhall have his age: for the 
| dilatory plea muſt be determined before the pleas in chief can 
come on; ſo that the plea of infancy will ſtay the ſuit, 
before it can be inquired, whether he is or is not a baſtard. 
Co. Litt. 244. 6. + St; bh | 
An infant in weatre ſa mere, or in the mother's 
womb, is ſuppoſed in law, to be born for many purpoſes, 
It is capable of having a legacy, or, a ſurrender of a 
copyhold eſtate made to it. (See Pe, this diviſion.) It 
may have a guardian aſſigned to it; and it is enabled to 
have an eſtate limited to its uſe, and to take afterwards 
by ſuch limitation, as if it were then actually born; and 
in this point the Civil law agrees with ours, v. Black. 
Com. IV. 130. | | 
A child in ventre /a- mere, may be appointed executor ; 
alſo if there are two or more at a birth, they.ſhall be joint 
executors, or joint legatees of the thing bequeathed ; for 
the Civil law, for the benefit of the infant, reputes a child 
in his mother's womb in the ſame condition as if it were born. 


Godo!ph. Orph Leg. 102. bu lart mag 
If there be baitard eigne and mulier puiſne, and the 
baſtard enters, and dies ſeiſed, his iſſue ſhall inherit the 
lands, and exclude the nulier for ever; but in this caſe if 
the baſtard had died leaving iſſue in ventre ſa mere, and the 
mulier had entered, and then a ſon is born, yet he can- 
not enter upon the zu/zer: Herein our law differs from 
the Civil law; for our law requires an immediate de- 


| ſcent, which cannot be before the perſon is in ee; alſo 


by our law the freebold cannot be in abeyance. Co. Lit. 
244. Er eee JEL 5 f : 
A deviſe of lands to an infant ix wentre /a mere is good, 
and the frechold. ſhall not be in abeyance, but ſhall de- 
ſcend to the heir at law in the mean time, Tho? for- 
merly it was doubted. wide, 11 Hen. 6. 13. Bro. Deviſe 
32. Maor 177, 637. 2 Bulf. 273. Cro, Elix. 423. 
1 Lev. 135. 1 Sid. 153. Raym. 163. 1 Keb. 85. 1 
Salk. 231. 2 Mod. 9. | | a 
However all the books agree, that a deviſe to an infant 
when he ſhall be born, or when God ſhall give him birth, 
is good, as an executory deviſe, and that the freehold 
ſhall deſcend to the heir at law in the mean time. x 


Sid, 


II. Who are mitiors, and bow far the law regards infatits 


ſhall not defeat it, by re-ſon that he was within age at 


So if the King conſent to an act of parliament during | 
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Sid. 153. 1 Lev. 135. Raym. 163. S. C. Snow and 
Cutler. It may be deviſed to trees. 


take the particular eſlate ; and if the er remainder 
veſts during the continuance of the particular eſtate, or es 
inflante that it determines, it is ſufficient. Moor 637. 
Church and Fiat. 3 Lev. 408. 4 Med. 359, 1 Salt. 
227. Carth. 309. Reeve and Long ; and ſee 10 C11 
W. 3. cap. 16. and Remainders. | 
Alſo it ſeems agreed, that a man may ſurrender copy- 
hold lands immediately to the uſe of an infant in wentre 
/a mere; for a ſurrender is a thing executory, and nothing 
vells before admittance; and therefore if there be a perſon 
to take at the time of the admittance, it is ſufficient, and 
not like a grant at Common law, which puttiog the eſtate 
out of the grantor muſt be void, if there be no-body to 
take, 1 Noll. Rep. 109, 138. 2 Bulf. 273. Co. Copy. 
9. and ſee Moor 637. 9 5 
If an uſurpation be had on one in wentre /a mere; at 
the next turn after his birth, he ſhall be relieved on th 


ſtatute of W/m. 2. cap. 5. Hob. 240. | 


III. Of the trial of infancy. 


Infancy is to be tried by inſpection of the court, or 
by jury: And herein it is laid down as a rule in ſome 
books, that wwhereſcever it is alledged uten the pleading, 
that the party was and yet is under age, there it ſball be 
tried by inſpection; but ⁊obere the infant is of full age 
at the time of the plea, there it ſhall be tried per pais. 
1 Lev. 142. 1 Sid. 321. 1 Keb. 796, Cro. Jac. 59, 

81. | 
? But as to judicial acts, or acts done by an infant in a 
court of record, and which he 1s allowed to avoid, the 
trial thereof muſt be by inſpection; therefore if an infant 
levies a fine, he muſt reverſe it by writ of error; and this 
muſt be brought during his minor ĩty, that the court may 


by inſpection determine the age of the infant; but the | 


judges. as by adjunfa, may in ſuch caſes inform them 
ſelves by witneſles, church books, &c. Co. Lit. 380. 
Moor 76. 2 Rol. Abr. 15, 2 Infl. 483. 2 Bull. 320. 
12 Co. 122. | 

If an infant brings a writ of error to reverſe a fine 
for his non-age, and, after inſpection and proof of in- 
fancy. by witneſſes, dies before the fine is reverſed, his 
heir may reverſe it; becauſe the court having recorded 
- the non- age of the conuſor, ought to vacate his contract 
when he appeared to be under a diſability at the time he 
entered into it. Co, Lit. 380. Moor 884. Keckwick's 
caſe. 

An infant acknowledged a fine, and the conuzees 
omitting to have the fine ingroſſed till he came of age, 
ia order to prevent the infant from bringing a writ of 
error; yet the court upon view of the conuzance pro- 
duced by the infant, and upon his prayer to be inſpeed 
and his age examined, recorded hit non-age, to give him 
the benefit of his writ of error, which he muſt otherwiſe 
Joſe, his non-age determining before the next term 
Moor 189. & wide Cro. Tac. 230, 1. 
So if an infant ſuffer a common recovery by appearing 
in perſon, this muſt be reverſed during his minority by 
inſpection of judges. | 

Bot is is ſaid, that if an infant ſuffers a recovery, in 
which he appears by attorney, he may reverſe it after his 
full age, as it may be diſcovered whether he was within 
age when the recovery was ſuffered ; becauſe it may be 
tried per pais whether the warrrant of attorney was made 
by bim when he was an infant. 1 Sid. 321. 1 Lev, 


142 | 

It is ſaid, that in all caſes where the party pleads that 
he was within age at B. and alledges a place, that there 
the trial may be well enough where it is alledged ; where 
no place is alledged, there in perſonal actions where the 
writ is brought, and in real ations where the right of 
the land depends upon infancy, there the trial is to be 
where the land lies, and if not, where the action is 
brought. Sin. 10, 11. Co. Eli. 818. S. P. 


4 


| 
So it is clear, that if land be deviſed for life, the re- 
mainder to a pofthumous child, that this is a good con- 
tingent remainder z becauſe there is a perſon in being to 


* 


Rol. Abr. 2. 


IN F 
IV. Of what offices and truſts an infant is capable. 


As to what offices and trufts an infant i 
ſeems capable of ſuch offices as do not e "x 
niſtration of juſtice, but only require ſkill and e 
and there it ſeems he may either exerciſe them bim if 
when of the age of diſcretion, or they may be exercifc d 
by * ; _ bo the * of park - keeper, Forefler 

AOler, Co . 7 1. Co. . 
Offices | - 379, 3 3 45, 97. See 

But it is ſaid, that an infant is not ca 
ſtewardſhip of 'a manor, or of the rw ww 4 
courts of a biſhop; becauſe by intendment of law he 
hath nor ſufficient knowledge, experience and jobpment 
to uſe the office, and alſo becauſe he cannot make 2 te 
puty. Co. Lit. 3. 6. 1 Kol. Abr. 731. 2 Kol. Abr 
153. March 41. 43. Cre. Bliz. 636, Cro, Car 
359. | | 
An infant cannot be an attorney, bailiff, fa | 
ceiver. F. V. B. 118. 1 Kol. 41. 117. len og 771 
Cro. Eliz. 637. An infant cannot exerciſe an office in . 
corporation. Rep Temp. Hard. per Aunaly, 8, g 

If an infant, being maſter of a ſhip at &. Chriftopher's 
beyond ſea, by contract wich another, undertakes to 


carry certain goods from St. Chriſtopher's to England, 


and there to deliver them ; but does not afterwards de. 
liver them according to agreement, but waſtes and con- 
ſumes them, he may be ſued for the goods in the court 
of Admiralty, though he be an infant; for this ſuit is 


but in nature of a detinue, or trover and converſion at 


the Common law. 1 Rel. Abr. 5 30. Furnes and Smith 
and a prohibition denied to the court of Admiralty, = 
If an infant keeps a common inn, an action on the 
caſe upon the cuſtom of inns will not lie againſt him. 1 
Carth. 161. cited. Ph. 
So if an infant draws a bill of exchange, yet he ſhall 
not be liable on the cuſtom of merchants, but he may 


plead infancy in the ſame manner that he may to any 


other contract of his. Carib. 160, Williams v. Harriſon. 


Adjudged on demurrer. Or, he may give it in evidence 
on the general iſſue, but the faireſt way is to plead it. 
An infant cannot be a juroy. Heb, 325. 

An infant or one under the age of twenty-one years, 
cannot be elected a member of the Houſe of Commons; 
nor can any Lord of parliament fit there until he be of 
the full age of twenty-one years. 2 If. 47. 


V. What things an infant is capable of doing for his own 
22 and of his ads as good, void, or void- 
able. | 


An infant is capable of inheriting, for the law pre- 
ſumes him capable of property; alſo an infant may pur- 
chaſe, becauſe it is intended for his benefit, and the free» 
hold is in him till he diſagree thereto, becauſe an agree- 
ment is preſumed, it being for his benefit, and becauſe the 
freehold cannot be in the grantor contrary to his own act, 
nor can be in abeyance, for then a ſtranger would not 
know againſt whom to demand his right; and if at his 
full age the infant agrees to the purchaſe, he' cannot 
afterwards avoid it; but if he dies during his minority, 
his heirs may avoid it; for they ſhall not be bound by 
the contracts of a perſon who wanted capacity to contract. 
Co. Lit. 2, 8. 2 Infl. 203. 

If an infant take a leale for years rendering rent; if he 
enter upon the land he hall be charged with an action 
during his minority, becauſe the purchaſe is intended for 
his benefit; but he may waive the term, and not enter, 
and if more rent be reſerved upon the leaſe than the land 
is worth, he may avoid it. 2 Bulf. 69. If an infant 
make- a leaſe for years with remainder over, rendring 
rent, and, at full age, accepts the rent of the tenant for 
years, this ſhall 'be an aſſent to him in remainder, ſo 
that he ſhall not ouſt him after. Phd. 546. 

If an infant be lord of a manor, he may grant copy- 
holds notwithſtanding his non-age ; for theſe eſtates do 
not take their perfection from the intereſt or ability of the 
lord to grant, but from the cuſtom of the manor, by 


which they have been demiſed, and are demiſable 9" 
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but of wind. 4 Co; 23. 3. Co. Copybolder 79, 107. 
{No 1. 8 Co. 6 x | ies 
a W, preſent to a church; and here it is 
ſaid; that this muſt be done by himſelf, of whatſoever age 
| he be, and cannot be done by his guardian, for the 
guardian can make no advantage thereof, conſequently 
has nothing therein whereby he can give an account, 
therefore the infant himſelf ſhall preſent, Co. Lit. 17. 6. 
89. 2. 29 Ed. 3.5. 31nft. 156. jan J 

An infant leſſor in ejectment, muſt give ſecurity for 
colts; becauſe the infant himſelf is not liable. WY. Rep. 
pare. 1. 5. 130. 8 


Contract for hereſſarien. 


Here we muſt obſerve; that (ſtrictly ſpeaking) al! 
contracts made by infants; are either void or voidable, 
becauſe a contract is the act of the underſtanding, which 


during their ſtate of infancy they are preſumed to want; 


yet civil ſocieties have ſo far ſupplied that defect, and 
taken care of them, as to allow them to contract for their 
benefit and advantage, with power, in moſt caſes, ?o fe- 
cede from and vacate it, when it may prove prejudicial to 
them; but in this contract for neceſſaries they ace abſo- 
lutely bound, and this likewiſe is in benignity to infants, 
for if they were not allowed to bind themſelves for ne- 
ceſſaries nobody would truſt them; in which caſe they 
would be in worſe circumſtances, than perſons of full 
age. 10 H. 6. 14. 18 EA. 4. 2. 1 Kol. Abr. 729 
Therefore it is clearly agreed, that an infant may 
bind himſelf to pay for his neceſſary meat, drink, apparel, 
phyſick, and ſuch ocher neceſſaries, and lik: wiſe for his 
good teaching and inſtruction, whereby he may profit 
himſelf afterwards. Co. Lit. 172. a. Se. This bind- 
ing mult mean by parol, in fact, for neceſſaries, if there 
is not an actual promiſe the law implies a promiſe, but 
the infant will not be bound by any bond, note, or bill, 
which he gives, tho? for neceſſaries, therefore a tradeſ- 
man's beſt ſecurity, will be the actual or implied pro- 
miſe. Vide poſt, next head. With reſpe& to ſchooling, 
c. it mult be in caſes, where the credit was given, 6614 
Jade, to the infant, Vide infra. | 


As to neceſſaries, &c. 


It muſt appear that the things were actually zece/ary, 
and of reaſonable prices, and ſuitable to the infant's degree 
and eflate, which regularly mutt be left ro the jury; 
but if the jury find that the things were neceſſaries, 
and of reaſonable price, it ſhall be preſumed they had 
evidence for what they thus find; and they need not 
find particularly what the neceſſaries were, nor of what 
price each thing was; alſo if the plaintiff declares for 
other things, as well as neceſſaries, or alledges too high a 
price for thoſe things that are neceſſary, the jury may 
conſider of thoſe things that were really neceſſaries, and 


of their intrinſick value, and proportion their damages 


accordingly. Cro. Fac. 360. 2 Rel. Rep. 144. Poph. 
151. Palm. 361, Goulſe 168. Godb, 219. 1 Leon. 
114. 7 

If an infant promiſes another, that if he will find 
him meat, drink and waſhing, and pay for his ſchooling, 
that he will pay 7 J. yearly; an action upon the caſe 
lies upon this promiſe ; for learning is as neceſſary as other 
things, and though it is not mentioned what learning this 
was, yet it ſhall be intended what was fit for him, till it 
be ſhewn to the contrary on the other part; and though 
he to whom the promiſe was made does not inſtruct him, 
but pays another for it, the promiſe of re-payment there- 
of is good; if it appears that the learning, meat, drink 
and waſhing, could not be afforded for a leſs ſum than 
71. 1 Kol. Abr. 729. Palm. 528. 1 Jon. 182. S. C. 
Pickering v. Guning, adjudged on motion in arreſt of 
Judgment, a a 

Aſſumpſit, for labour and medicines in curing the de- 
fendant of à diſtemper, &c. who pleaded infra etatem 
viginti & unius annorum ; the plaintiff replied, it was for 
neceſſaries generally; and upon a demurrer to this replica- 
tion it was objected, that the plaintiff had not aſſigned in 


4 : „ 
, » [ F 


certain how; or in what manner, the medicines were ne- 


ceſſary: but it was adjudged, that the replication in this 
general form was good. Carth. 110. Huggins and Wiſe- 
men. | 

If an infant be a mercer; and hath a ſhop in a town, 
and there buys and ſells, and contracts to pay a certain 
ſum to J. S. for ware fold to him by J. S. to re-ſell, 
yet he is not chargeable upon this contract, for this trad- 
ing is not immediately neceſſary ad vidum & weſtitum ; 
and if this were allowed, infants might be infipitely pre- 
judiced, and buy and ell, and live by the loſs. i Rol. 
Abr. 729. Cro, Jac. 494. 2 Rol. Rep. 45. S. C. adjudg- 
ed between Hill and Whittingham. ''s 

And as the contract of an infant for wares, for the ne- 
ceſſary carrying on his trade, whereby he ſubſiſts, ſhall 
not bind him; ,/o neither ſhall he be liable for monty 
4vhich he borrows to lay out for ne eſſaries; theretore 
the lender mult; at his peril; lay it out for him, or, 
ſee that it is laid out in neceſſaries. 5 Mod. 368. 1 
Salk. 386-7. ' : 5 

As in debt upon a ſingle bill, the defendant pleaded 

that he was within age; the plaintiff replied, that it was 
for neceſſaties, viz. 107. for cloaths, and 15 J. money 
lent pro & erga his neceſſary ſupport at the univerſity ; 


the defendant rejoined, har the money was lent him to ſpend 


at pleaſure; abſque hoc, that it was lent him for neceſſa- 
ries; and iſſue hereupon was found for the plaintiff, 
who had judgment in C. B. but was reverſed in B. R. 
on a writ of error for the iſſue only being, whether this 
money was lent the infant for neceſſaries, not whether it 
was laid out in neceſſaries, it cannot bind the infant which 
ever way it 1s found ; for it might have been borrowed for 


 heceſſaries, and laid out in a tavern; and the law will not 


intruſt the infant avith application and laying of it out. 
1 Salk, 386. Earl v. Peale. See Contra as to a ſingle 
bill given for neceſſaries. 1 Lev. 86. 1 Keb. 382, 416, 
423 §. C. Co. Lit. 172. S. P. Sel gu? | 

So if one lends money to an infant, who actually lays it 


out in neceſſaries, yet this will not bind the infant, nor 


ſubject him to an action; for it is upon th lending that the 
contract muſt ariſe, and after that time there could be no 
contract raiſed to bind the infant, becauſe after that he 
might waſte the money and the infant's applying it after- 
wards for neceſſaries, will not by matter ex poff facto, in- 
title the plaintiff to an action. i Salk, 279. | 

Altho' an infant ſhall be liable for his neceſſaries, yet 
if he enters into an obligation with a penalty for payment 
thereof, this ſhall not bind him; for the entering into a 
penalty can be of no abvantage to the infant. Cro. El. 920. 
Moor 679. pl 929. Co. Lit. 172. 1 Roll. Abr. 729. 
Sed. vide infra. i, | 

It 1s alſo ſaid, that an infant cannot either by parol 
contract, or a deed, bind himſelf, even for neceſſaiies; in 4 
Jum certain, and that ſhould an infant promiſe to give an 
unreaſonable price for neceſſaries, that would not bind 
him; and that therefore it may be ſaid that the contract 
of an infant for neceſſaries, guatenus a contract, does not 
bind him any more than his bond w6uld ; but only fince 
an infant muſt live as well as a man, the law gives a 
reaſonable price to thoſe who furniſh him with neceſſaries. 
Caſes in Law and Equity 85. | 

As to an infant binding himſelf in an A umpfit for pay- 
ment of neceſſaries, ſee 1 Rel. Abr. 729. Ney 85. Latch 
157, and ſee Bulf: 188. 1 Roll. Rep. 382. | 

Alſo it ſeems clear, that if an infant becomes indebted 
for neceſſaries, and the party takes a bond from the infant, 
that this ſhall not drown the ſimple contract, becauſe the 
bond has no force. Cro Eliz. 920. 

But it is agreed, that an ze computofſet will not lie 
againſt an infant, tho' it be for neceſſaties: for be not 


having diſcretion, is not to be liable to falſe accountz- Co. 


Lit. 172, Lamb. 169. Noy 87. 

If an infant comes to a ſtranger, who iaftr” s him in 
learning, and boards him, there is az implied contract in 
law, that the party ſhould be paid as much as his board 
and ſchpoling are worth; bat if the infant at the time 
of his going thither was under the age of diſcretion, or if 
he were placed there upon a ſpecial agreement with ſome 
of the child's friends, the party that boards him bas 
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no remedy againſt the infant, but muſt reſort to them 
with whom he agreed for the infant's board, c. Allen 
94+ QNuncomb and Ticheridge. 


Judicial ads, or ads done in a court of record, 


As to judicial acts, and acts done by an in- 
fant in a court of record, they regularly bind the 
infant and his repreſentatives, with the following ſav- 
ings and exceptions; as if an infant levies a fine, 
though the judges ought not to admit the acknow- 
ledgment of one under that diſability ; yet having once 


recorded his agreement as the judgment of the court, it 


ſhall for ever bind him and his repreſentatives, unleſs 
he reverſes it by writ of error, evbich muſt be brought 
by bim during his minority, that the court by inſpection 


may determine his age. Co. Lit. 380. Moor 76. 2 Nel. 


Abr. 15. 2 Inſt. 483. 2 Bulſ. 320. 12 Co. 122. Tau. 
115. 3 Med. 229. ; 

So if an infant Jevies a fine, he is enabled by law 
to declare the uſes thereof, and if he reverſeth not 
the fine during his nonage, the declaration of uſes 


will ttand good for ever, for though that be a mat- 


ter in paris, and all ſuch acts an infant may avoid at 
any time after his full age, if he do not conſent; yet 
heing made in purſuance of the fine levied, which 


ide muſt ſtand good for ever, (unleſs reverſed in the 


manner as has been mentioned,) ſo will the declara- 
tion of uſes too. 2 Co. 58. a. 10 Co. 42. Moor 22. 
Dalf. 47. 2 Leon. 159. Goul/. 13. 1 Jenes 390. 


Winch. 103. 
If there be tenant for life, the remainder to an infant 


in fee, and they two join in a fine, the infant may bring 
a writ of error, and reverſe the fine as to himſelf ; but it 
ſhall tand good as to the tenant for life ; for the diſability 
of the infant ſhall not render the contract of the tenant 
for life, who was of full age, ineffectual. 1 Lean. 115, 
317. 2 Sid. 55. 2 Jones 182. | 

If an infant brings a writ of error to reverſe a 
fine for his nonage, and his nonage, after inſpec- 
tion, is recorded by the court, but before the fine 
reverſed he levies another fine to another, the ſecond 


fine ſhall hinder him from reverſing the firſt ; be- 


cauſe the ſecond having entirely barred him of any 
right to the Jand, muſt alſo deprive him of all reme- 
dies which would reſtore him to the land. 1 Rl. Abr. 788. 
See Meor 74. 

As to recoveries ſyffered by infants, when theſe were 
improved ioto a common way of conveyance, it was 
thought reaſonable that thoſe whom the law had judg- 
ed incapable to act for their own intereſt, . ſhould 
not be bound by the judgment given in recoveries, 
though it was the ſalemn act of the court; for where 
the defendant gives way to the judgment, it is as 
much his voluntary act and conveyance, as if he had 
transferred the land by livery, or any other act in 
fais; therefore if an infant ſuffers a recovery, he may 
reverſe it, as he may a fine, by aurit of error, dur- 
ing bis minority: And this was formerly taken to be 
law, as well where the infant appeazed by guard:an, 
as by his attorney, or in perſon; But now the dil- 
tinction turns upon this point, that if aa infant ſyffers 
a recovery in perion, it is erroneous, and he may reverſe 
3t by writ of error ; but even in this caſe the writ of error 
muſt be brought during his minority, that bis infancy 
may be tried by the inſpection of the court; for at bis 
full age it becomes obligatory and unavoidable: but in 
caſes of neceſſity the court has admitted the infant to 
appear by guardian, and to ſuffer a recovery, or come in 
as a vouchee ; but this, too, is ſeldom allowed by the 
court, unleſs upon emergencies, when it tends to the 
improvement of the infant's affairs, or when lands of equal 


value have been ſettled on him, and when he has had 


the Kiog's Privy Seal for that purpoſe; and thoſe reco- 
veries have been allowed and ſupported by the judges, 
and the infant could not ſet them aſide; beſides, if ſuch 
recoveries be to the prejudice of the infant, he has his re- 
medy for it againſt his guardian, and may reimburſe 
himſelf out of his pocket to whom the law had committed 


* | 


the care of him. 1 Rel. Abr. 731, 742. Co. Lit. 
2 Rol. Abr. 395. 10 Co. 43. 4. * El, 7h oh 
196-7. Cro. Car. 307. 2 Bull. 235. 1 Sid, 321-2 
1 * 142. 2 Saund, 94. 1 Vern, 461. 2 $04 
5 .. | | - ak 
Partition .by-writ De partione facienda binds ; 
| becauſe by judgment in a court ir juſtice, to cd 
pantiality can be * Co. Lit. 171. 6. | 
an infant acknowledge a recognizance or ft ; 

is only woidable ; and the infant ar his peril ink: . 
them by andita querela, as he muſt a fine or recovery b 

writ of error during his minority ; for ſuch edaveyanco 
or other acts of record become obligatory and unavoid- 
able, if they be not ſet aſide before. the infant comes of 
age; the reaſon is, becauſe theſe contract: being entered 
into under the inſpettion of the judge, (who is Jufpojed 
to do right) the infant cannot again them aver hi, dif. 
ability, but muſt reverſe them 'by a judgment of a Cape. 
rior Court, wubo, by inſpettion, has the ſame mean; 1 de- 
termine whether the inferior juriſaiction has don: right 

that firſt received the contract. Moor pl. 206. 2 Jug 
483,.073. Co. Lit. 380. Keilw. 10. Reg. 149. bo 
Ca. 43.4. | | 125 

If an infant bargain and ſell his land by deed indented 

and inrolled, yet he may plead non-ape; for notwith. 
ſtanding the ſtatute 27 Hen. 8. cap. 16. makes the in- 
rolment in a court of record neceſſary to complete the 
conveyance; yet the bargainee claims by the geed as at 
Common law, which was, and therefore is, ſtill defeafible 


by non-age. 2 fl. 673. 


— 


Ads in pais. 


Infants are regularly allowed to reſcind and break 
through all contraQs in pais made during minority, ex- 
cept only for ſebealing and necefſaries, be they never ſo 
much to their advantage; and the reaſon hereof is, the 
Indulgence the law has thought fit to give infants, who 
are ſuppoſed to want judgment and dHeretion in their 
contrafts and tranſactions with others, and the care it 
takes of them in preventing their being impoſed upon, 
or over- reached by perſons of more years and experi- 
_ 39 Ed. 3. 20. 6. 1 Rol. Abr. 729. Co. Lit. 172, 
381. 18 

And for the better ſecurity and protection of infants 
herein, the law has made ſome of their eontracts ab- 
ſolutely void; i. e. ail fach in which there is no ap- 
parent benefit, or ſemblance of benefit, to the infant ; 
but as to thoſe from which the infant may receive 
benefit, and which were entered into with more ſo- 
lemnity, they are only voidable; that is, the law al- 
lows them when they come of age, and are capable 
of conſidering over again what they have done, ether 
to ratify and effirm fuch contract, or to break through 
and avoid them. Cro, Car. 502. 1 Jones 405. 3 
Mod. 210 BT | 

Hence an infant may purchaſe, becauſe it is intended 
ſor his benefit, and at his full age he may either agree, 
or diſagree to the ſame, Co. Lit. 2, 8. 2 Fern. 203. 

Aiſo the feoffment of an inſant is not void, but 
only voidable, not only becauſe he is allowed to con- 
tract for his benefit, but becauſe that there ought 
to be ſome act of notoriety to reſtore the poſſcſion 
to him, equal to that which transferred it from him. 
Co. Lit. 380. Dyer 104. 2 Kol. Abr. 572. 4 Co, 
128. 6. ; \ . , 

Therefore if an iafant make a feoffment and livery in 
perſon, he ſhall have no afliſe, Sc. but muſt avoid it 
by earry; for it is to be preſumed in favour of ſuch ſo- 
lemnity, that the aſſembly of che pais then preſent woul 
have prevented it, if they had perceived his non- age, an 
therefore the ſeoffment ſhall continue till defeated by en) 
which is an ad of equal notoriety. 8 Co. 42. Bro. /it. 
Diſſeiſtin. 63. 

But if the infant had made a letter of attorney to de- 
liver ſeiſin, he might have an aſſiſe, Oc. becauſe the let- 
ter of attorney (like all other acts or agreements made 
by an infant to his prejudice) muſt be void; a 
| fore whoever claims under it, or by virtue of its %, 


4 


9 


there - 
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tity, muſt be a wrong-doer, | 2 Rol. Abr.12, Ney 130. 

F/ Oe 3 OO THT wires M1 ME 
27415 * the acts of infants being void, or wordatle, 
there is a diverſity between an,at7ual delivery of the thing 
contracted for, and a bare agreement to deliver it only ;. 
that the fi is woidable, but rhe loft abſolutely vid; as if 
an infant deliver a horſe, or a ſum of money, with his 
own hands, this is only voidable, and to be recovered 
back in an action of account. Perk. ſed. 12, 19. 1 Rol. 
Abr. 730. 2 Rol. Rep. 408. Latch, 10. Rol. 736. 3 
Rep. 13. Heb. 96. e 5 


But if an infant agrees to give a horſe, and does not 


deliver the horſe with his hand, and the donee take the 
horſe by force of the giſt, the infant ſhall have an action 
of treſpaſs; for the grant was merely void. Perk ſect. 
12, 19% Mad n Sh 5s 52k 7 N 
In treſpaſs quare vi & armis inſallum fecit, & totum 
crinem capitis ipfius Anne abſcindit, the defendant as to all 
the treſpaſs preter tonſuram erinis pleads Not guilty, and 
as to that, pleads that che plaintiff, was of the age of 
ſixteen years, and for a certain ſum of money /icentravrt | 
the defendant .duas uncias crinis die Anne detondere & 
abſcindere; and upon demurrer to this plea the court 
held, that the contract was abſolutely void, and conſe- 
quently the tonſure unlawful, and gave judgment ac- 
cordingly for the plaintiff. Mich. 26 Car. 2. Auna 
Sechroghan per Guardianum v. Stuartſon. 3 Keb. 369. 
And as an infant is not bound by his contract to de- 
liver a thing; ſo if one deliver goods to an infant upon 
a contract, Qc. knowing him to be an infant, he ſhall not 
be chargeable in trover and-converlion, or any other | 


1 


action for them; for the infant is not capable of any con- 


- » > 


tract, but for neceſſaries z- therefore ſuch delivery is a gift | 
to the infant: But if an infant without any contract. wil- 
fully takes away the goods of another, trover lies againſt 
him; alſo it is ſaid, that if he take the goods under pre- 

rence that he is of full age, trover lies; becauſe it is à auil- 

ful and fraudulent treſpaſs, 1 Sid. 129. 1 Lev. 169. 1 

Keb. gog, 913. 0 4 

Alſo it ſeems, that if an infant, being above the age of 

diſcretion, be guilty of any fraud in affirming himſelf to 
be of full age, or if, by combination with his guardian, 
Ac. he make any contract or agreement with an intent 
afterwards to elude it, by teaſon of his privilege of in- 
tancy, that a court ef equity will decree it good againſt 
him according to the circuinitances of the fraud; but in 
what caſes in particular a court of equity Will thus exert 
itſelf is not caſy to determine. ide 1 Vern, 132. 2 Vern. 
224-5. ew . 
| Allo, notwithſtanding the diſability of an infant to 
contract, by the 7 Ann, cap. 19. it is enated, ** That it 
ſhall be lawful for any perſon under the age of twenty 
years, by the direction of the High court of Chancery, or the 
ccurt of Exchequer, fign fied Cy an order made upon hearing 
all parties concerned, to convey and aſſure any lands, Wc. 
mortgaged in ſuch manner as ſhall. by order be direQed 
to any other perſon; and ſuch conveyance ſhall be good 
and effectual in law.“ 

And, That every ſuch infant being only 7ru/{ce or 
mortgagee as aforeſaid, ſhall be compeilable, by ſuch 
order, to make ſach.conveyance.” | 

How an infant is to bind himſelf by a contract to ſerve 
in the plantations, See 4 Geo, 1. c. 11. ed. 5. 7 

All gifts, grants, c. of an infant, which do not take 
effect * of his hand are void; and if made to tate 
ect by delivery of his own hand, are wotdable by himſelf, 
and his heirs, and thoſe which ſhall have his eſtate. And 
privies in blood (as the heir general or ſpecial) may avoid 
a conveyance made by their anceſtor during his infancy. - 
But privies in eflate, ſuch as the donor of an eſtate tail 
where the tenant in tail dies without iſſue; or privies in 
law, as the lord by eſcheat where there is no heir, ſhall 
not avoid a conveyance made by an infart. - 

If a man within age, ſeiſed in right of his wife, makes 
a feoffment and dies, his heir cannot enter and avoid 1t, 
becauſe no right deſcends to bim; for the baron, if he had 
lived, could have entered only in right of his wife, And 
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| axcefr ; though the heir may take the benefit of a cndi- 
lion, notwithitanding no right deſcended to him from his 


- anceſtor. 8 Rep. 42, 3, 4. and ſee 3 Rep. 35. © 


indenture join in a feoffment, and the huſband dies, the 
wife may enter and avoid the deed, or have a dum fuit in- 


| fre etatem. 1 If. 337. Though if there be two join- 


tenants within age, and one of them makes a feoffment 
in fee of the moiety during his infancy, and dies, the 
ſurvivor cannot enter; but the heir of the feoffor may en- 
ter into the moiety, Cc. 8 Rep. 43. If an infant ex- 
changes lands with another, and the other enters, the 
infunt may have aſſiſe, 18 EJ. 4. 2. Aud where an 
infant leaſes for years, he may affirm the leafe, or bring 
treſpaſs againſt the leſſee for the occupation. 18 F4. 4. 
Bro. Treſpaſs 338. A leaſe made by an izfant reſerving 
rent is\voidable; but if there be no rendering rent, it is 
abſolutely void. Latch 199. If an infant make a leaſe 
paying rent, and after his coming of age he accepts the 
rent, the voidable leaſe is made good; and an infant's 
leaſe in ejectment is good. 2 Lil. Abr. 5 5. 3 Salk, 196. 
An infant cannot ſurrender a future intereſt, by raking a 
new leaſe; his ſurrender by deed and by acceptance of a 


ſecond leaſe, are void, :except there be an increaſe of the 


term; or a decreaſe of the rent ; for where no benefit comts 
to him, his ads are merely void. Cro. Car. 502. If an 
infant ſurrenders a leaſe for years to him in reverſion, 
this is void, and cannot be made good by any agreement 
at full age. Rol. Abr. 728. But as he may ſurrender 
de novo, of what uſe is the doctrine, ſuppoſing it law? 
An infant confeſſed judgment in an aQion of debt 
brought againſt him; and it was held, audita querela did 
not lie upon this judgment, though it would on a ſtatute 


or recogniſance; but the party ought to bring a writ of 
| error in the Exchequer Chamber, by virtue of the ſtatute 


27 Eliz. Moor 460. See 3 Salk. 196. 1 Inf. 233, 380. 
Moor 189. Where an infant may levy a fine, he may de- 
clare the uſes of it alſo by deed : and the fs declara- 
tion of uſes ſhall be good and binding to the infant and 
his heirs, ſo long as the fine continues unreverſed Heb. 
224. 2 Leon. 193. 2 Rep. 58. 10 Rep, 42. It was 
formerly held that an infant appearing by guardian, could 
not ſuffer a common recovery, 10 Rep. 42. Though it 
hath ſince been allowed in many caſes, and. by all the 


guardian, and he 'thall not avoid it; for by intendmest 
he thall have recompence in value; and if it is not for the 
good of the infant, he may have recompence over agaiuſt 
his guardian. 2 Danv. Abr. 772. 

A common recovery may be had againſt an izfant, be- 
ing examined /o/e & ſecrete; and he may ſuffer a recovery 
by guardian in open court. Heb. 169. 2 Bulf, 25 f. 
2 Neiſ. Abr. 994. and ſee Sid. 321. 2 Nelf. 995. 

If an izfant appears by attoruey, and not by guardian, 
it is error; for which a judgment may be reverſed. 2 
Nel/. 998. But if an infant appearing per puardianum 
comes of age pending the ſuit, he may then plead per at- 
tornarum. Moor 665, An infant is to ſue by prochien 
2 or guardian; but always defend by guardian. 1 

„. 135. 

N. B. When the defendant is an fart, the plaintiff 
ought to apply to him, to name his guardian; and if he 
doth: not do it, the court will compel him. Milf. Rep. 
par. 2. p. 50. 50 : 

He 1s not to appear by attorney in his own right; but 
if he be joint executor with others of age, they may make 
an attorney for him: reſolved where three executors. 
brought an action by attorney, one being within age. 
2 Saud. 212. Though it was adjudged, that an infant 
may neither ſue, nor be ſued, as executor, by attorney; 
for the infant's difability is adherent to his perſon, and 
he has no power to make an attorney in any, cafe, who 
would not be anſwerable to him. Fitzgib. 1, 2. Mich. 


. 1 Geo. 2. And it hath been held, if an action be 
brought againit three ſeveral defendants, and one of them 
is an infant, they may not all appear by attorney; but 
he within age mult appear by guardian, or it will 
Scyle 400, 


be error to reverſe the judgment, 1 Lew, 


| 294 


no perſon ſhall take advantage of the infancy of his an- 
ceſtor, but he who hath @ right deſcending to him from that | 


If 


If huſband and wife are both within age, and they by 


Judges, that an infant may ſuffer a commen recovery by 
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If baron and feme, where the feme is an infant, appear 
dy attorney, it; is etror, 5 Mod. 209, When the de- 
| fendant in an action is an isſant the plaintiff ſhall have 
fix years to bring his action in, after the defendant comes 
of age: and if the plaintiff be an-7#faxt, he hath 6x 
years likewiſe after his age, to ſue by the ſtatute of limi- 
tations, Lats. 243. And infants are not bound by 
nonclaim, Cc. on fines levied by others, within five 
years, by the Stat. 13 Ed. 1. Nonclaim ſhall not bind 
an i»fant, nor any negligence, Fe. be imputed to him; 
except in ſome particular caſes, wiz. in caſe of a fine 
where the time begins in the life of the anceſtor; orof an 
appeal of death of his anceſtor, where he brings not his 
appeal within a year and a day, &c. m /aft. 246, 380. 
 FFoed's Inf. 13. Laches ſhall prejudice an anfazt, if he 
preſents not to a church in fix months. Lit. 402. All 
ads of neceſſity bind infants; as preſentations tu benefices, 
admittances and grants of copyhold eſtates, and aſſenting 
to legacies, Cc. 3 Salt. 190. Conditions annexed to 
lands, whether the eſtate come by grant or diſcent, bind 
irfants: and where che eſtate of an infart is upon condi- 
tion to be performed by the infant, if the condition is 
broken during the minority, the land is loſt for ever. 1 
Ia. 233, 380. Though a ſtatute is not extendible againſt 
an infant, yet Chancery will give relief againſt infants. 
1 Lev. 198. | 

An fafant is much favoured by the law; therefore it 
gives him many privileges above others: if an infant 
make default in a real action, he ſhall not loſe his land 
as another man ſhall do; one who is an ft ſhall not 
be amerced, nor find pledges like one of full age; and 
if he be bail, he may be diſcharged by aagita guerela. &c. 
I Int. 272. 8 Rep. 61. On his default at the grand 
cape, the infant by writ of error may reverſe the judgment 
given againſt himſelf; unleſs it be in cafe of a judgment 
in dower. Dyer 104. Jeni, Cent. 47, 3:9. But an in- 
fant may be diſſeiſed of his lands. and a warranty that 
deſcendeth upon an iafan!, may bar him of his entry; fo 
a remitter upon him; contra of a de/cent : and if an infaxt 
hath franchiſes or liberties, and do abuſe, or diſſuſe them, 
he ſhall forfeit them as a man of full age may. 1 ft. 3, 
133. 1 Ind. 31. ;Sroi gc: : 

A promiſe of a perſon when at full age, for conſidera- 
tion during infancy, ſhall be binding, and aſſump/it lieth, 
2 Lev. 144. 2 Leon 215. A perſon gave a note, a few 
days after he was of age, for things had during his infan- 
cy; on extraordinary circumſtances, equity ſetit aſide: tho? 
it is true, if an infant takes up goods, or borrows money, 
and, after he comes to age, gives his note or promiſe for 
the money, that is good at law: but to prevent the ruin 
of infants, it may be convenient to give relief. Bar nardiſi. 
4, 6. If an infant delivers money with his own band, it 
is voidable, and to be recovered by action of account. 
The infant ſells goods to another; he may make the ſale 
void, or have debt, Sc. for the money. Hob. 77. 18 
Ed. 4. . | | 

If a treſpaſs be done to an izfart, and he ſubmits to an 
award, it is ſaid the award ſhall not be binding to him. 
2 Danv. 770. An infant is not bound by his conſent not 
to bring a writ of error; for though the judgment binds 
him, yet it binds but as a judgment reverſable. Rep. 
Temp. Hardw. per Aunaly, 104. Agreements, &c. made 
by an infant, although he be within a day of his full age, 
ſhall not bind him, Plowd. 364. but wide the next 
tit. Where an fant enters into bond, pretending to be 
of full age, though he may avoid it by pleading his in- 
fancy, yet he may be indicted for a cheat. Hood's Inſt. 
585. See Age, and Heir apparent. 

Jufants when of Age. An i»fant has been adjudged 
of age the day before his birth-day, for the law will not 
make a fraction of a day; therefore where a perſon was 
born the /hird of Sep/ember, and the ſecond of September 21 
years after, he made his will, it was held good; and that he 
was then of age to deviſe his lands. 1 Ld Raym. 480. 
And it is ſaid ſach will ſhall take effect, tho? the deviſor 
dies by fix at night of that day, 2 Raym. 1096. 

Infancy of Coꝛpozations. The King cannot be an 
infant by our law, 1 IA. 43. And he ſhall never avoid 
his grants, Cc. in reſpect of infancy ; for he cannot be a 
minor, being as King a body politick. 2 Danv. Abr. 


—— 
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767. The acts of a Mayor and Commonalty ſhall not be 
avoided by reaſon of in fancy of the Mayor. C. Car. $67 


* 


Jukfeſtions, By caſting garbage and dung into ditches, 


Oc. bow puniſhed. See Stat. 12 R. 2. c. 13. 


IJnfeodation of tithes, The granting of tithes to mes 
laymen. See Black. Com. 2. 172 F e 
Inkerioꝛ Courts. The courts of judicature of this 
kingdom are divided into à general diviſion of ſuperior 
and #xferior. The courts at Weſtminſter are the ſupe. 


rior, and in general have (eſpecially the courts of King's 


Bench and Common Pleas) ſuperintendence over the 
inferior. | 328 
Eords or their bailiffs not to arreſt on foreign pleas 
on ou of double damages. Stat. Weftm .r. 3 Ed. 1. c. 35. 
n courts of piepowder the plaintiff ſhall ſwear, 7047 
the cauſe of action accrued within the time and juriſtifion of 
the fair. 17 Ed. 4. e. 2. 1 Rie- 31 £56; * The c 
federation of afſumpfir muſt be laid within the juriſdiction 
of an inferior court, but the promiſe need not. Ld, Raym. 
211. In a ſcire fatias on a judgment of an inferior court, 


| removed by certiorari, the plaintiff muſt pray execution 


within the limits, otherwiſe on a vrit of error. 7b, 216. 
Juſtification by proceſs of an inferiour court, is not avoid. 
ed by replication that the cauſe of action aroſe out of the 
juriſdiction. 16. 230, r n ee 

No probibition to an inferior court for proceeding in a 
cauſe ariſing out of their juriſdiQion, till that matter has 
been pleaded. - 73. 346. An inferior court refuſes to 
give coſts of a nonſuit; the remedy is by writ de executione 
Jjudicis, and not by mandamus. Ib. 348. . 

Miſdemeanors in inferior courts are puniſhable in B. R. 
15. 556. Attachment againſt a ſteward for fitting judge 
in' his own cauſe, or for mifdemeaning himſelf - between 
parties. 76. 766. The ſeveral ſorts of inferior jariſdiction, 
conuſance of pleas, and exempt juriſdiction. 15. 836, 
837. The judgment of an inferior court muſt be entered, 
per eandem curiam. Ib. 895. A habeas corpus does not 
remove the caule, as a recordar: or certiorari do, and the 


plaintiff may vary in his declaration, but then he diſ- 
charges the bail. B. 110 %/ũ/½% Mh | 
Judgment of an inferior court reverſed for want of the 
averment, that the cauſe was within the juriſdiction, 1b, 
1310. A court held before the under-ſteward ſecundum con- 
ſuetudinem, fc without ſetting forth the cuſtom, and well. 
16. 1543. Inferior courts cannot grant a new trial. 
Stran. 113, 392. Inferior conrts have been allowed juriſ- 
dition in caſes ſimilar to thoſe where they have juriſdiction. 
16. 256. May ſet aſide proceedings for irregularity or ſur- 
priſe, 16. 392. May ſet aſide a verdict for irregulz- 
rity. 16, 499. The King's Bench cannot reverſe a fine 
ſet by an inferior court. 16. 786. The King's Bench 
cannot ſet a fine on a conviction by juſtices of the peace. 
16. 794. a | ; 
IJnfidels, (infdeles) Heathens; who may not be wit- 
neſſes by the laws of this kingdom, becauſe they believe 
neither the Old or New Teſtament to be the word of God, 
on one of which oaths muſt be taken, 1 1». 6. 2 Haw. 
P. C. 434. But in ſome caſes they are allowed in civil 
ſuits being ſworn according to their own Jaw. See the 
caſe of a witneſs who was of the Gentou religion, being 
admitted an evidence in equity. Mich. 1744. Omychbund 
v. Barker, 1 A. 21, &c. 
Infinity of Aſtions. The lord of the ſoil may have 
a ſpecial action againſt him who ſhall dig ſoil in the King's 
highway : but one ſubject may not have his action againſt 
another for common nuſanſes; for if he might, then every 


| man would have it, and ſo the a&#ions would be infinite, 


&c. 2 Co. In. 56. 9 Rep. 113. | 

Infirmary, ( infirmarius) In monaſteries there was an 
apartment allotted for infirm or ſick perſons; and he who 
had the care of the infirmary was called infirmarius. Mat. 
Paris, anno 1252, ha | F | 

There are now, to the honour of the nation, many 
hoſpitals, for the relief of difeaſed perſons, in various 
parts of the kingdom, called Infirmaries, | 

In fozma Pauperis, Suing actions in. See Forma 
Pauperis. 

Infomation for the King, /informatio pro Rege)- 
We ſhall treat of this ſubjet under the following 
e viz 1. Of 


IN F 


1. Of . informations generally, and the axtiquity. of ibe 
| practice. an wt een 5 
II. In bat caſes an information will lie. | 
1. Of filing an information. * SY 
IV. * to be laid; the proceedings, and proviſions 


by flatute law, Te, Y 


I. Of informations — „and the antiquity of the 
28-4 | practice. FETs 


An information is, in many reſpects, the ſame as what, 
for a common perſon, we call a declaration. It ought 
to be certain, that the party may perfectly know what he 
is to anſwer to, and the court what they are to give judg- 
ment on. Vide Plowd. 329. 35 Tots 

It is not always exhibited directly by the King or his 
attorney, but ſometimes by another, gui /equitur tam pro 
Domino Rege quam pro ſeip/e, upon the breach of ſome. 
nal law or ſtatute, wherein a penalty 1s given to the 

party that will ſue for the ſame, and may be either by 
action of debt or information. Cowell.  _ | 

An information may be defined, an accuſation. or 
complaint exhibited againſt a perſon for ſome criminal 
offence, either immediately againſt the King, or againſt 
a private perſon, which from its enormity or dangerous 
tendency, the public good requires ſhould be reſtrained 
and puniſhed, and differs principally from an indictment 
in this, that an indictment is an accuſation found by the 
oath of twelve men, whereas an information is only the 
allegation of the. officer who exhibits it. 3 New Abr. 
164. | Fu i 
f N are either at the ſuit of the King, or at the 
ſuit of the King and party, which is called an information 
qui tam, becauſe the informer proſecutes tam pro Domino 
Rege quam pro ſeipſo; but theſe informations will not lie 
on any ſtatute, which prohibits a thing, as being an im- 
mediate offence againſt the public good in general, under 
a certain penalty, unleſs the whole or part of ſuch penalty 
be expreſly given to. him who will ſue for it, becauſe 
otherwiſe it goes to the King, and nothing can be de- 
manded by the party. 2 Hawk. P. C. 265. | 

The King ſhall put no one to anſwer for a wrong done 
principally to another, without indictment or preſent- 
ment; though of common right, formations, or actions 
in the nature thereof, may be brought for offences againſt | 
ſtatutes, whether mentioned or not in ſuch ſtatutes, where 
other methods of proceeding are not particularly appoint- | 
ed. Ibid. 260. And wherever a matter concerns the 
public government, and no particular perſon is entitled 
to an action, there an information will lie. 1 Salk, 374. 
Vide 5 Geo. 1. c. 4. Wood's Inſt. 630. i 

This difference between informations and indictments 
has made ſome men conceive, that this kind of proceed- 
ing was utterly unlawful, as being not only contrary to 
the original frame and nature of our laws, but alſo con- 
trary to Magna Charta, and ſeveral other ſtatutes, which 
require that no man ſhall be put to anſwer, c. but upon 
indictment or preſentment. 3 New Abr. 165, See Sir 
Francis Winnington's argument, 5 Mod. 4.56. and 1 Show. 

106, Cc. „„ CORPRIT ELEC. 1 

But though, as my Lord Hale obſerves, in all criminal 

caſes the moſt regular and ſafe way, and moſt conſonant | 
to the ſtatute, of Magna Charta, Ic. is by preſentment 
or inditment of twelve ſworn men, yet he admits that 
for crimes inferior to capital ones, the proceedings may 
be by information; and this, from the long and frequent 
practice is now ſaid to be eſtabliſhed as part of the law 
of the land; therefore, at this day the following kinds of 
informations may be exhibited, ,, wherever the nature of 
the offence deſerves ſuch a proceeding. 2 Hal. Hifi. 
f. C. % fin inn e ee con) 

1ſt, For an offence principally, and more immediately 
againſt the King, an information may be exhibited in the 
name of the Attorney-General, and ſuch igformation may 
be filed without any application or leave of the court, 
and the party ſhall be obliged to anſwer the ſame; alſo 
the ſtatute. 4 & 5 V. 3. c. 18. (which requires a recog- 
nizance for payment of cofts from perſons exhibiting and 
proſecuting informations) does not extend to informations 


, 
Y 


gui tam, or Actions on penal Statuten. 
4thly, Informations in nature of a guo warranto may 


as theu 


filed by the King's Attorney-General, and it is ſaid, that 
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the court will not quaſh ſuch information,0n motion, but 
will oblige the party to demur or plead thereto, 2 Haw. 


P. C. 260. and ſee Carrh. 465-6. that no ſuch informg- 


tion can be brought on a penal ſtatute. 1 Salk. 372. 


2dly, On application, and leave of the court, ground- 
ed on motion and afhdavit of ſome miſdemeanor, which, 
if true, doth from its evil tendeney merit ſuch proſecy- 
tion, the court allows of the filing of an informarion in 
the name of the Maſter of the Crown - oſſice; and of ſuch 
kind of informations there are numberleſe precedents in 
the Crown- office. 2 Hawk. P. C. 261. 2 Hal. Hi,. P. G. 
c. 20. But B. R. (generally ſpeaking) will not grant an 
information, where there is a civil ſuit depending, except 
the offence appears very clearly. . Vide Rep, Temp. Hard. 
per Annaly, 241. | V 

3dly, Where, by many penal ſtatutes the proſecution 


upon them is by the acts themſelves limited to be by bill, 


plaint, 7aformation or indidment, there, without doubt, 
the proſecution may be by information as well as by any 
other of theſe methods; alſo of common right ſuch an 
information, or an action in the nature thereof, may be 
brought for offences againſt ſtatutes, whether they be 
mentioned by ſuch ſtatutes or not, unleſs other methods 
of proceeding be particularly appointed, by which all 
others are impliedly excluded. But for this ſee Aion: 


be, and frequently are exhibited, with leave of the court, 
for uſurping privileges, franchiſes, c. which in ſome 
reſpect is a civil ſuit, as it is uſed as a proper means to 
try a right, though ic puniſhes the miſdemeanor, ſuch 


grant an znformation, on private uſurpation of franchiſes, 
but the proper remedy is to apply to the Attorney-Gene- 
ral, Vide Rep. Temp. Hardw. per Annaly, 261, 

| II. Ins what caſes an information will lie. = 
| Here we ſhall lay down what hath been collected by 
Serjeant Hawkins, and is, as he ſays, every day%s practice, 
agreeable to numberleſs precedents, vix. either in the 
name of the King's Attorney General, or of the Mafeer of 
the Crown-office,, to exhibit informations for batteries, 
cheats, ſeducing a young man or woman from their: pa- 
rents, in order to marry them againſt their conſent, or 
for any other wicked purpoſe, ſpiriting away a child to 
the plantations, reſcuing perſons from legal arreſts, . per- 
juries, and ſubornations thereof, forgeries, conſpiracies, 
(whether to accuſe an innocent perſon, or to impoveriſh a 
certain ſet of lawful traders, c. or to procure a verdict 


to be unlawfully given, by cauſing perſons bribed for 


that purpoſe to be ſworn on a tales, and other ſuch like 
crimes, done principally to a private perſon, as well as 
for offences done principally to the King; as for libels, 
ſeditious words, riots, falſe news, extortions, nuſances, 
(as in not repa:ring highways, or obſtructing them, or 
ſtopping a common river, Cc.) contempts, as in depart- 
ing from the parliament without the King's licence, diſ- 
obeying his writs, uttering money without his authority, 
eſcaping from legal impriſonment on a proſecution for 
contempt, neglectiag to keep watch and ward, abuſing 
the King's commiſſion to the oppreſſion of the ſubje&, 
making a return to a mandamus of matters known to be 
falſe, and in general any other offences againſt the pub- 
lic good, or againft the fiſt and obvious principles of juſ- 
tice and common honey. 3 New Abr. 166. 2 Hawk. 
P., C. 260. and ſeveral, authorities there cited. Words 


reflecting on the public government are puniſhable at the 


ſuit of the King by information. Carth. 14, 15, The 

King. v. Darby. J „ N © 
An information was exhibited by the Attorney General 
for conſpiring to deſtroy the King's revenue of the exciſe; 
that the defendant's and others ig ne, fc. illicite, fatio/e, 
& ſeditioſe, conſultaverunt & conſpiraverunt ad deſtruend 
& depauperana” ftrmarios exciſe prædid', Q. and many 
other facts were laid in the information tending to deſtroy. 
ing the exciſemen, depauperating them, deſtroying 
the King's revenue of exciſe, pulling down the exciſe- 
houſe, raifing a tumult amongſt the poor people. &&c. 
But the jury that were to try the iſſue were unwilling to 
find this matter, though r proved, fearing it might 
6 N be 


urpation, &c. Yet the court of B. R. will not 
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- ion ſuch #68 Tuch of the defendants i/licite, fuckigſt, & 
"Jeaitreft fe Nubla verübt, & Mite, faire & ſelitiofſe 


Co 
1 


avertint,' & cru a depauperand” fend 
n Den Regis exciſe preis, prout relid' ditornat' 
yeh” Den Regir, Ct. & ut tetam allam materiam in 
rafermatione coateatiam, find them Not puilty, and find 
J. §. Not guilty of the whole, It was moved in arreſt 
of jodgment, that here ib no offence found. The court 


indnimouſly concurted, that judgment ought to be given 


for the King, though as to the offence found there was 
ſome variety of opinion: Ti, held, that vi et armis 
was not neceſſary, and that they were found guilty of 
an unlawful aſſembly, and in that the Ld. Ch. Juſt. Hyde 
concurred; as alſo that the intention of rel and 
depriving the King of his ſaid rent is implicitly found 
within the modo of forma prout, Ic. for ſo ſhall the 
machinantes, &c. be applied. Twwi/den and Kreling con- 
curred, that for à conſpiracy alone, without avy proſe- 
cution, information lay; and they all agreed, that the 
King's revenue being concerned did highly aggravate the 
offence; 26 A 44. was cited to prove, that whatever 
concerns the King's revenue is public; and for this 


| 


reaſon (2 H. 4. 7. pl 26.) it is determined, that a monk 


dy being Farmer is made capable to ſue. The Lord Ch. 


Juſt. cited old Magna Charta, where there is an article, 


to enquire of ſuch as ſeek to diminiſh the King's revenue 
of wards and marriages, which (ſays the Ch. Juſt.) ſhews 
It is à public treaſure, So judgment was given for the 
King. 1 Lev. 125. 1 Sid. 174. 1 Keb. 650, 665, 


ling, and other brewers in London. 


A coroner having ſworn the jury to inquire of the 


death of one ſuppoſed a felo de /e, and finding the evi- 
dence very ftrong, took off ſome of the inqueſt ; and tho? 


it was ſaid, that this coroner was a weak filly man, yet 
Holt ſaid there was no reaſon why an information ſhould | 


Hot be againſt him. 12 Mod. 493. Paſch. 13 V. z. 
The King v. Stukely. CO ES 
An information was granted againſt one for counter- 


Feiting one pretending” himſelf to be bewirched by a 


poor woman who vs thereupon indicted for witch- 


rraft, and acquitred, and the whole difcovered to be 
a cheat. 12 Med. 556. Mich. 13 V. 3. B. R. Hatha-' 


ways caſe. 


G75, 682. Hil. 15 69 16 Car. 2. in B. R. Rex v. Star- 


; 


q 


3 


Information againſt an attorney for examining perſons | 


on oath, upon an arbitration, without putting the ſame 
in writing. So, againſt a juſtice of peace, for committing 
a man, for not paying one ſhilling as a fee, for diſcharg- 
ing bis warrant. Wil. Rep. par. 1. fo. 7. 


So, for the following libellous words in a letter, viz. | 


* I am ſure you will not be perſuaded from doing juſtice, 
«« by any little arts of your town-clerk, whoſe conſum- 


„ mate . malice and wickedneſs againſt me and my 


« family, will make him do any thing, be it ever ſo 
NN | 

So, againſt an overſeer of the poor, for procuring a 
ſoldier, to marry a poor woman, chargeable to the pariſh, 
76. 41. | 

So, againſt one for practiſing as an attorney, while he 
was under-ſheriff. J. gz. ” 

So, for exerciſing the office of Maſter, of the 
Cooper's Company. Rep. Temp. Hardw. per Annaly, 
106. | 

So, againſt a juſtice of peace, for convicting a perſon 
unheard, and ſending him to the houſe of correction. 
. 124. | 

So, agaivfſt judges of an inferior court, for miſbe- 
haviour. 6. 135. 
So, to try the truth of the return of a mandamus. Ib. 


T8 

* information was filed againſl a gaoler for ſuffering 
one taken upon an'excom, capiend. to go at large. 12 
Med. 434. Mieb. 12 V. 3. Anon. An information was 
filed againſt certain perſons for that they, as enemies, Ec. 
to the government, hired a boat during a'war with France, 
in order to go thither, intending to aid and affift the 
King's enemies, though they did not actually go'thither, 
but only intended it. Skin, 637. Paſth, 8W.3,B.R. 
The King v. Conper and aP, 
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Upon à motion, lende Wits given ko fle In %% 7 
againſt a juſtice of peace for ſending the proſetutor to * 
houſe of correction, Wirhout ſufficient eaſe, 3 5% 
Paſch. 7 Geo. The King v. Oftty, 'In ion vas 6121 
Again ſt one for building bf locks in the rivet T Bame⸗ to th 
obſtruction of navigation. 12 Mod. 615. Hil. 13 . q 
The King v. Clark. E687 Sou 

[for miation for a ſcandalous narrative licenſed by the 
defendant, Speaker of the houſe of Commong, ee 
Dangerfield's Narrative, reflecting on a nobleman (th 
E. o Peterborough); the defendant pleaded, that de did 
it by order of the Houfe of Commons, and demanded 
judgment if this court will take conuſance of it. The 
Attorney General demurred, and afterwards the defend. 
ant pleaded the common plea, quod non wilt contenderę 
cum Domino Rege, and was fined 10,0007. Cunb. 18 
Paſch. 2 Fac. 2. B. R. The King v. Willians. 4 

Leave was given to file an formation againſt the de. 
fendant, by whom the plaittiff's wife Was inveigled 
away, and who procured merchants and tradeſmen to ſell 
— to her, in order to ſaddle the huſband with the 
debt, he agreeing with the ſellers to deliver the goods 
back again. 12 Mod. 454. Paſeh.13W. 3. Pr 
v. Thornicreft. ans. gm 92 | 

Leave was moved for to file an i»/vrmiation apainſt the 
defendant for theſe words ſpoken of a juſtice of peace, iz. 
He is an old rogue for ſending bis warrant for me. Hh; 
Ch. J. ſaid, that he deſerved to be bound to his good 
behaviour, though it be not proper for that juſtice to do 
it, bat rather to get one of his brothers to do it for him ; 
and leave was denied; the court deſiring them to go by 
way of indictment if they would. 12 Med: 514. Paſcb. 
13 V. z. The King v. Lee. | 

The court was moved for an igfornation againſt a 
churchwarden, for refuſing to collect money on a brief 
for fire, according to the act, 4 Arn. c. 14. and the caſe 
of informations granted for not burying in woollon was 
cited, Sed per curiam; That is of a public nature, and 
wherein the revenue is concerned: and beſides, in this 
caſe there is a penalty given, and a method for obtaining 
it. So no rule was made. Stran. 1130. Faſt, 13 Gee. 2. 
Rex v. Ford. | 5 | 

The court was moved for an information againſt one 
Grofvenor, for refuſing to ſerve the office of one of the 
ſheriffs of London.— It appearing that he was a proteſtant 
Diſſenter, the court ſaid, it was a doubtſul queſtion, and 


| a matter of very great conſequence; and they would not 


interpoſe to have that matter tried in a criminal way, 
when the city had another, and that acivil way of oblig- 
ing perſons to ſerve that office. Vide W7/. Rep. par. i. IB. 

N. B. The doctrine is now ſettled, in the eaſe of the 
Chamberlain of London and Allen Evans, Eſq. on error, 
in the Houſe of Lords, upon the opinion of the judges, 
eleven to one, that a diſſenter is not liable to ſerve. 

An information may be brought for offences and mif- 
demeanors by the Common law); as for batteries, conſpi- 
racies, ſeducing perſons, 'nuſances, contempts, hbelling, 
ſeditious words, abuſing the King's commiſſion to the 


oppreſſion of the ſubject, Qt. And in many caſes by ſta- 


tute, wherein the offender is liable to a fine, or other pe- 
nalty. Finch 340. Show, 109. For words ſpoken of a 


| deceaſed King, which advance pernicious doctrine and 


evil tenets, and have an influence on the preſent govern- 
ment, c. an 8 Hes, on Which the offender may 
be fined, and alſo corporally puniſhed. 2 Ld. Rajin. 879. 
If the marſhal of B. R. miſdemeans himſelf in his office, 
he who is prejudiced by it may prefer an information 
againſt him in that court, where be ſhall be fined and 
ordered to make'fatisfation. Hil. 23 Car, B. R 

If a perſon exhibits his information only for vexation, 
the defendant may bring information againſt tlie informer» 
upon the Srat. 18 Eliz,'c. 5. 2 Bull. 18. 


III. Of filing an information, . 


It ſeems to be an eſtabliſhed practice, not to admit the 
filing of an information, (except thoſe exhibited in the 
name 'of his Majeſty's Attorney General) without fff 
making a rule on the perſons complained of, co Geo cau/e 


| ranted but upon 
to the contrary ; Which rule is never 8 motion 


F ˙¹öA IT ET PA TO SE OR 


ſhire in Wales, it was laid generally, vis. 


4 * ; 1 4 
1 . 5 : 


motion mide is open coat, did gfodnded upoh affidavit 
of ſome miſdemeanor, which, if true, doth either for irs 
enormity or dangerous tendency, or other ſuch like cir- 
cumſtances, ſeem proper for the moſt public proſecution i 
and if the perſon, on whom ſuch rule is made, having 
been perſonally ſerved with it, do not, at the day given 
him for that purpoſe, give the court good ſatisfaction by 
athdavit, that there is no reaſonable cauſe for the proſe- 
cution, the court generally grants the information ; and 
ſometimes, apon ſpecial circumſtances, will grant it againſt 
thoſe who cannot be perſonally ſerved with ſuch rule ; a8 
if they purpoſely abſent themſelves, Oc. 2 Hawk, P. C. 
262. But 9. if in ſuch caſe the proſecutor ſhould nor, 
on affidavit of the fact of abſence, move the court for a 
rule that leaving the ſame at the laſt place of abode ſhould 
be deemed good ſervice? - _ SLY 

But if he ſhew good caule to the contrary, as that he 
has been indicted for the ſame czuſe, and acquitted, or 
that the intent is to try a civil right, which has not been 
yet determined, or that the complaint is triflitig, or vexa- 
tious, Cc. or where the motion is for an igformalion in 
the nature of a gue warren, if he can ſhew that his 
right hath been already determined on a mandamus, Of 
that it hath been acquieſced in many years, or that it 
depends upon the right of his voters, ewhich hath not 
been tried. or that it doth not concern the public, but 


is wholly of. a private nature, the court will not grant 


the information without ſome particular circumſtances, 
the judgment whereof lies in diſcretion. Lid. 


IV. How it is to be laid, the proceedings, and proviſions by 
| Statute law, &c. ; 


Regularly, the ſame certainty. that is required in an in- 
dictment, is required in an zyformation; but it has been 


held not to be neceſſary, to repeat the words dat cur bic 


intelligi & informari in the beginning of every diſtin& 
clauſe, if the want of them may be ſupplied by a natural, 
and eaſy conſtruction. See tit. Indidment. 1 Salk. 375. 
Raym. 34. 2 Hawk, P. C. 261. 2 3 s 
In an #»formation againſt Roberts the ferryman over 
the river Mercy, which parts Angleſey from Carnarvom- 
Wal That this was 
an antient ferry time out of mind, and that 1 4. was the 
uſual rate for the paſſage of a man and horſe, 54. for 
20 cattle, 2d. for 20 ſheep, &c. that Roberts being the 
common ferryman, between the 7th Seprembris Anno 2. 
and the day of exhibiting this information, injuſte, op- 
prefiive, & arceptive cepit & extorſit de diverſis ligeis & 
ſubllitis Domini Regis ignotis to the Attorney General, 
paſſing that way, diverſas denariorum ſummas exceden an- 
tiguam ratam & pretium pro paſſagio & tranſportatione ſuis 
& averiorum ſuorum widelicet, pro paſſagio & tranſpor- 
ratione cujuſiibet perſone cum eq uo ſuo 2 d. & pro quibuſſibet 
20 Catallis 25, & fic ſecund ratam prædict pro majori 
wel minori numero averiorum, c. The defendant was 
found guilty, and it was moved in arreſt of judgment, 
that the information was too general and uncertain, becauſt it 
did not alledge that any particular perſon, or any certain num- 
ber of catilyy wert ferried over within the time laid in the 
information; neither did it mention any particular perſon 
from whom the extorted rates were taken, which it ought 
to do, that the fingle offence might certainly appear to the 
court; after great deliberation, the whole court was of 
that opinion; and per Holt Chief Juſtice, in every ſuch 
information a fingle offence ought to be laid and aſcer- 
tained, becauſe every extortion from every particular perſon 
is a ſeparate and diſtin offence; therefore they ought not 
to be accumulated under a general charge, as in this caſe, 
becauſe each offence requires a ſeparate and diſtin pu- 
niſhment according to the quantity of the offence ; and 
it is not poſſible for the court, to proportion the fine or 
other puniſhment, unleſs it is fingly and certainly laid. 
Carth, 226. The King. v. Roberts, 

An information upon a penal ſtatute muſt be ſued in one 
of the ſuperior courts, and cannot be brought in any in- 
ferior court, becauſe the King's Attorney cannot be there 
to acknowledge or deny, as he can in a ſuperior court. 
Cro, Jae, 538. All informations on penal ſtatutes, brought 
by an infrmer, where a ſum certain is given to the pro- 


J 
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ſecutor, itiuſt be brought ih the pt | 
offence was commi hy ; And within a year after the ſant 
dut a 1 Who is hot a common i»former, is 
not obliged to bring his i»/ormarion in the proper county, 
but may ferm in what county he pleaſes. * Star, 31 Elix. 
c. 3.  Cro. Eliz. 645. And the King may Exhibit an i- 
formation ih two, or three years, and be good} tho? it 
will be bad in an informer. Erd. Jac. 3666. 

here an information is given by ftatate, to be 


* 

/ > 
af 
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mation, mult make oath before a judge, that the offence 
laid in the information was not committed in any other 
county than that mentioned in the information; and that 
he believes the offence was committed within a year next 
Before the filing of the information. 21 Jac; 1, c. 4. And 
when an information is ordered to be filed, upon an affi- 
davit made, the court will not ſuffer the proſecutor to 


put any more or other matter into the information than 
what only is in his affidavit. Mich. ꝙ V. 3. B. K. 
It has been reſolved, that the Sat. 21 Fac. 1. c. 4. 
reſtrains the juriſdiction of B. R. in actions of debt by 
common ixformers, and that they cannot bring debt upon 
the ſtatute in that court, unleſs the cauſe of action ariſe 
in the county where the King's Bench fits; but muſt in 
other caſes proſecute by information before jultices of aſſiſe, 
Sc. as the ſtatute directs. 1 Salk. 373. Sed gu. as to 
this doctrine, as the juriſdiction of the King's Bench ex- 
tends over the greateſt part of the kingdom in all caſes 
where an action may be brought? E795 "8 
_ Offences created fince the ſtatute 21 Fac, 1. cap. 4. 
are not within that ſtatute, to be proſecuted in the 
county where the fat was done; ſo that informations 
„ penal ſtatutes are not reſtrained thereby. 
ia, | | 5 
By the Stat. 18 Eliz. cap. 5. Informers are to exhibit 
their ſuits in proper perſon, by way of information, or 
original action; they are not to compound with the de- 
fendant without the conſent of the court, on pain of 10/1; 
penalty, pillory, &c. And if they diſcontinue, or are 
nonſuit, the court ſhall immediately affign coſts to the 
defendant: but this ſtatute, and the 21 Far. 1. c. 4, 
do not extend to informations of officers, nor on the ſta- 
tutes of maintenance, champerty, concerning conceal- 
ments of cuſtoms, Tc, and it extendeth not to parties 
grieved, and thoſe to whom any forfeiture is given in 
certain, Jbid. | 8 | 
An infirmer upon a popular ſtatute ſhall never have 
colts, if not given by ſtatute ; but the party grieved in 


action on the ſtatute ſhall, where a certain penalty is given. 


2 Hawk. 273. Iaformations by the Attorney General re- 
main as they were at Common law, notwithſtanding the 
ſtatute 4 & 5 V. & M. c. 18. And when the Attorney 
General exhibits an 7»formatzon, he does it ex officio; but 
when the Clerk of the Crown does it, it is generally by 
order of court. 5 Mod. 464. Where a penalty is di- 
vided by ſtatute between the King and the former, if 
the King prefers his in/ormation before the informer, he 
ſhall have the whole penalty ; but if the informer prefers 
his information firſt, the King cannot hinder him from his 
proportion, 2 Till. Abr. bo If an informer dies, the 
Attorney General may proceed in the information for the 
King: nonſuit of an former, is no bar againſt the King; 
and if the King's Attorney enter a nolle proſequi, it is not 
any bar guoad the informer. Cro, El, 583. 1 Leon. 119. 
If two informations are had on the ſame day, they mutually 
abate one another; becauſe there is no priority to attach 
the right of the ſuit in one former, more than in the 
other. Heb. 138. | | 

If an infgrmation contain ſeveral offences againſt a ſta- 
tute, and be well laid as to ſome of them, but defeRive 
as to the reſt, the informer may have judgment for ſuch as 
are well laid. /&id. 266. After a plea pleaded to an in- 
formation for any crime, the defendant by favour of the 
court may appear by attorney; alſo the court may dif- 
penſe with the perſonal appearance before plea pleaded, 
except in ſuch caſes where a perſonal appearance is re- 
quired by ſome ſtatute: and it is the ſame of inditments 
for crimes under the degree of capital. bid. 273, 

If a defendant plead i debet to an information qui tam, 


Sc. it is ſafeſt to ſay he owes nothing to the informer, 
nor 
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nor the King, which is an anſwer, to the whole. On 


breach of a ltatute alledged from a matter in pais, the de- 
fendant may plead that be owes nothing, or Not guilty, &c. 
And if there be more than one defendant, they ought to 
plead ſeverally, and not jointly, Net guilty : but if it be 
alledged from a matter of record, the record not being 
triable by the country, but by itſelf, ſuch plea is not 
good. 2 Hawk. 276. Bro. Iſſues 23. 4 2 

| Areplicatioa to an in/ormation on a ſpecial plea in the 
courts at HWeftminſter, is to be made ＋ Attorney 
General, and before Juſtices of Aſſiſe, by the Clerk of 
the Aſſiſe: tho' the replication to a general iſſue in an 
information qui tam in the courts at We/fminfler, may be 
made in the name of the Attorney General only; and in 
actions qui tam, molt of the precedents are, that the 
replication is to be made by the plaintiff, 2 Hawk, 
277. 
A demurrer may be to an information qui tam, with- 
out the Attorney General. J/bid. Unformations are 
not quaſhed for inſufficiency, like indictments; but the 
defendant muff demur to them. Paſ. 1650. 2 Lill. 59. 
Fines aſſeſſed in count by judgment on an i»formation, can- 
not afterwards be qualified or mitigated. Cro. Car, 251. 


The Stat. 9 An. c. 20. makes the proceedings upon in- 


formations in the nature of a guo warranio more ſpeedy 
and effectual. iat the Statute, ec. 

By the 4& 5 V. & M. cap. 18. The Clerk of the 
Crown in the court of King's Bench ſhall not, without 
expreſs order to be given by the court in open court, ex- 
hibit, receive, or file any :zformation for any of the cauſes 
ſtated, or iſſue out any proceſs thereupon, before he ſhall 
have taken or ſhall have delivered to him a recognizance 
from the perſon or perſons procuring ſuch information to 
be exhibited, with the place of his, her, or their abode, 
title or profeſſion, to be entered, to the perſon or perſons 
againſt whom ſuch information is exhibited, in the penalty 

twenty pounds, that he, ſhe, or they will effectually 

roſecute, Cc. and if the proſecutor of ſuch information 

all not, at his own coſts, within one year after iſſue 
joined therein, procure the ſame to be tried, or if upon 
ſuch trial a verdict paſs for the defendant, or in caſe the 
informer procure a nolle proſequi to be entered, then, in any 
of the ſaid caſes, the court of King's Bench is authoriſed 
to award the defendant coſts, unleſs the judge, before 
whom ſuch in/ormation ſhall be tried, ſhall at the trial in 
open court certify upon record, that there was reaſonable cau/e 
for exhibiting ſuch information; and in caſe tbe informer 
ſhall not, within three months after the coſts taxed, and 
demand made thereof, pay to the defendant the coſts, 
then the defendant ſhall have the benefit of the recogni- 
Zance. | 
Provided, That nothing in that act ſhall extend or 
be conſtrued to extend to any other information than ſuch 
as ſhall be exhibited in the name of their Mafeſties coro- 
ner, Or attorney, in the court of King's Bench for the 
time being, commonly called the Mafler / the Crown- 


office, 


In the conſtruction hereof it hath been holden, 
1. That if proceſs be iſſued on ſuch information be- 
fore ſuch recognizance is given as the ſtatute directs, the 
ſame may be ſet aſide and diſcharged on motion. 2 Hawk, 
P. C. 263. | 
2. That this ſtatate extends to all informations, except 
thoſe exhibited in the name of his M3jefty's Attorney Ge- 
neral, ſo that an information in nature of a g warraxto, 
tho? a proper remedy to try a right, in reſpe& of which 
it may not in ſtrictneſs come within the words tre/paſſes, 
c. yet being alſo intended to puniſh a miſdemeanor, 
and alſo as the proceedings therein may be a#vexatious 
2s in any ether, the ſame is within the purview of the ſta- 
tute, which, being a remedial law, ſhall receive as large a 
conſtruction as the wores will bear. Carth. 503. The 
King v. The Town of Hertford, 1 Salk, 376. S. C. ad- 
judged. 
. Ter no coſts can be had on this ſtatute on an ac- 
quittal by a trial at bar, not only becauſe the clauſe that 
ives coſts, unleſs the judge certify a reaſonable cauſe, 
ſcems only to have a view to trials at 24, privs, but alſo 


becauſe a cauſe, which is cf ſuch conſequence as to be | 


3 


I; N G 


thought proper for a trial at bar, cannot well be 
wichin the ar of the ſtatute, which was Nene en. 
; gned N trifling and vexatious proſecutions. 2 Hawk. 
„C. 263. ; ; 
4+, That if there be ſeveral defendants, and fome of 
them acquitted, and others conviQed, none of them can 
have coſts. 1 Salt. 194. 
5. That wherever a defendant's caſe is ſach as autho. 
rizes the court to award him coſts, he has a right to 
them ex debito jaſtitiæ; for it ſeems a general rule, that 
where judges are impowered by Rlatute to do a matter of 
Juftice, they ought to do it of courſe, 2 Chan, Caſes 191 
2 Hawk. P. C. 263. | 
As to informations in the nature of a 90 Warrants, 2. 


gainſt perſons uſurping offices. See the Sat. 9 A. c. 


20. 


An information was moved for againſt a clergyman for 
perjury at his admiſſion to a living, upon an affidavit 
that the preſentation was fimoniacal, But the court re. 
fuſed to grant it, till he had been convicted of the ſimony. 
Stran. 70. 5 2 | 

Defendant came up on a habeas corpus from the Sawy, 
to which it was returned, that for ſeveral years laſt paſt 
the African Company have been a body corporate, and 
retained the defendant in their ſervice, and ſent him to 
the Savey to be provided with neceſſaries, till he ſhould 


' imbark for Africa, & hzc eft cauſa, Ec, The court dif. 


charged the defendant for the inſufficiency of the return, 
and ordered an information againſt the Colonel who liſled 
the men, and the keepers of the Savey . Stran. 404, 
See 14 Vin. Abr. tit. Information; and for informations 
— penal ſtatutes, ſee Action. Vide 3 New Abr. 164. 

Ce | : 

Infozmatus non ſum or more properly, 20 ſum in- 
Formatus, Is a formal anſwer made of courſe by an attor- 
ney who is authoriſed by his client to let judgment paſs 
in that form againſt him. It is commonly uſed in war. 
rants of attorney, given for the expreſs purpoſe of con- 
feſſing judgment. 

Infozmer, (informator. Is a perſon who informs againſt, 
or proſecutes in any cf the King's courts, thoſe who offend 
againſt any law, or penal ſtatute; ——no man may be an 
informer who is diſabled by any miſdemeanor. Stat. 3 
Elks. Co Jo | | 

Infoztfatum, Is one part of the digeſts of the Civil 
law; according to Benedia, Abbot of the monaſtery of 
Peterborough, in the reign of K. Hen. 3. 
 Infugare, Signifies to put to flight. Leg. Canuti. 
Co 33. 

Infula, Was antiently the garment of a prieſt, like 
that which we now call a caſſock; ſometimes it is taken 
for a coif. 8 8 0 

Inge. This ſyllable, in the names of places, denotes 

meadow or paſture; and in the North, meadows are call- 


ed the inges from the Sax. ing, i. e. pratum. 


Ingenium, Is an inſtrument uſed in war, arte & in- 
gen io confectum; from whence it is ſaid we derive the word 
Enpine. . | 
anne, Uſed for liberty given to a ſervant by 
mauumiſſion. Leg. H. 1. c. 89. 

Ingenuitas Regni, Ingenui, liberi & lagales homines ; 
freeholders, and the commonalty of the kingdom; ſome- 
times this title was given to the barons and lords of the 
King's council. Eadmer. Hift. Nov. fol. 70. 

Jngreſs, Egreſs, and Regreſs, Words in leaſes of 
land, to ſignify a free entry into, going forth of, and re- 
turning from ſome part of the lands let; as to get in 3 
crop of corn, &c, after the term expired. 

Ingreſſu, Is a writ of entry, whereby a man ſeeks entry 
into lands or tenements; and lies in many caſes, having 
many different forms: this writ is alſo called præcipe quod 
reddat, becauſe theſe are formal words inſerted 1n 
writs of entry. See Eatry. f 

Ingreſſus. The relief which the heir at full age paid 
to the head lord, for entering upon the fee, or lands fallen 
by the death or forfeiture of the tenant, Cc. was ſome- 
times called ingre/ſus. Blount. 7 

Ingroſſatoz magni rotuli, See Cler# of the Pipe. 

In groſs. Advowſon in greſi, Villain in greſi, Se. 
ſee 44 rei in, 

e 4 veww/on, Groſs, Villain Jngroſer, 


* 
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| Jngroffer, (in- Water), Is gde who buys and ſells any 
| 42 by on, Corr and whoever ſhall get into his hands 
by buying, contract or promiſe, (other than by demiſe, 
grant or leaſe of lands,) any corn growing, or other corn 


or grain; butter, cheeſe, fiſh, or other dead victuals 


whatſoever, within the realm of England, to the intont 
20 /ell the ſame again, ſhall be reputed an unlawful ingrofer, 
by Stat. 5 & 6 Ed. 6. c. 14. Such victual only as is ne- 
ceſſary for the food of man, is within the purview of the 
flatute; therefore apples and fruits are not within the 
meaning of it. It has been holden that hops are not 


within the ſtatute. 3 Inft. 195. H. P. Gs 152. Gre 


Car. 231» 222 | 
The boying of corn to make ſtarch of it, and then to 


ſell it, is not within the intent of the ſtatute ; becauſe it 
is not bought, to be ſold again, in the ſame nature it was 
bought, but to be firſt altered by a trade or art; by the 
like reaſon, the buying corn to make meal, and then to 
ſell it, is ſaid not to be within the act; and buying of 
barley, with intent to make it into malt, and after that 
to ſell it, had no need of the exception made for it in 
the ſtatute. 1 Hawk. P. C. 237. Sed qu. If buying 
large quantities of corn, to grind into meal, and keeping 
the corn unground, to enhance the price, tho' it is after 
wards ground into flour, keeping the flour, to enhance 
e price, | Or, 
2 the ſtatute, whether it is not an offence, indictable 
at Common law, it being highly prejudicial to the pub- 
lic? Foreign corn and victuals, except fiſh and ſalt, are 
exempted, and not within the penalty of the ſtatute 13 
Elix. cap. 25 And licenſed badgers are excepted; as 
are likewiſe fiſnmongers, butchers, poulterers, De. buy- 
ing any thing in their own faculties, otherwiſe than by 


foreſtalling and ſelling the ſame again at reaſonable prices 


— 


by retail. 1 Hawk. 240. : 1 

Any merchant, whether a ſubject or foreigner, bringing 
victuals, or other merchandiſe into this kingdom, may ſell 
the ſame in groſs; but he who buys them of him cannot 
do ſo, becauſe by ſuch means the price will be enhanced, 
for the more hands any merchandiſe N thro* the 
dearer it muſt grow, as every one will make a proſit: 
and if this were allowable, a rich man might gr into 
his hands a whole commodity, and then ſell it at what 
price he ſhould think fit; which is of ſuch bad conſe- 
quence, that the bare ingreſſing of a whole commodity, 
with intent to ſell it at an.unreaſonable price, is an of- 


: fence indictable at Common law, whether any part there- 


of be fold by the ingrefſer, or not. 3 Ju. 196. Cro. 
Car. 231, 232. | | : ; 
The puniſhment of this offence by ſtatute, is forfeiture 
of the goods for the firſt offence, and two months impri- 
ſonment; double value and fix months impriſonment for 
the ſecond offence; and loſs of all goods, and imprifon- 


ment at the King's pleaſure, &c, for the third offence, 


And any informer is intitled to ha/f the forfeiture, See 
Foreftaller. R 

Ingroſſer of Deeds, Is a clerk who writes records or 
inſtruments of law, in ſkins of parchment, 

Ingrofling of a Fine, The making of the indentures 
by the Chirographer, for delivery of them to the party to 
whom the fine is levied, F. N. B. 147. 

Jnhabitant, Is a dweller or houſholder in any place ; 
as inhabitants in a vill, are the houſholders in the vill. 2 
Inſt. 702, | 

The word (inhabitants) includes tenants in fee-fimple, - 
tenant for life, years, by elegit, &c. tenant at will, and 
he who has no intereſt but only his habitation and dwel- 
ling. 6 Rep. 60. 4. Hill. 4 Fac. C. B. Gateward's 
caſe. He who hath a houſe in his hands in a town, may 
be ſaid to be an inhabitant. Tirrel. J. Carth, 119, 
Mich. 18 Car. 2. C. B. Inhabitants have not capacity to 
take an inheritance, as in 15 Pg, 4. to have common, 
12 Rep. 120, Paſch. 12 Fac. in Dugannon's caſe. See 
Gateauard' caſe, 5 Co 60. 

Inheritance, (4ereditas) is a perpetuity in lands or 
tenements, to a man and his heirs: and the word in- 
heritance is not only intended where. a man hath lands or 
tenements by diſcent of heritage; but alſo every fee- 
ſimple, or fee-tail, which a perſon hath by purchaſe, may 


is not within the ſpirit of the law? Or, if not | 


2:5 


3 i | 
MJ. 
4 


it, Lin, 68.9, And one may have ioheritance. 
tion; as in'cale of the King's grant of peerage, 


: 


by bet 


ters patent, Fe. ; 


W wa _ OE, 1 5 | 
. Jnheritances re 2 
24.” — Nas of Es 

or | : 
Incorporeal, 


| Corporeal inheritances relate to houſes, lands, Ege. which 
may be touched or handled”; and incorporeal inberitances 
are rights iſſuing out of, annexed to, or exerciſed with, 
corporeal inhiritances, as advowſons, tithes, annuities, 
offices, commons, franchiſes, privileges, ſervices, &c. '1 


2 8 49˙ ö . | 

here is alſo ſeveral inheritance, which is where 
two, or more, hold lands ſeverally; if two then have 
lands given to them and the heirs of their two bo- 
dies, theſe have a joint eſtate during their lives; but their 
heirs have ſeveral inberitances. Kitch. 155. Without blood 
none can inherit ; therefore he who hath the whole and 
entire blood, ſhall have an inheritance before him who 
hath but part of the blood of his anceſtor. 3 Rep. 41. 
The law of inheritance prefers the firſt child before all 
others; the male before the female; and of males the 
firſt born, &c. And as to inheritances, if a man purchaſes 


the father's ſide ſhall inherit, if there be ary; and 
for want of ſuch, the land ſhall go to the heirs of the 
mother's fide: But if it come to the ſon by defcent from 
| the father the heirs of the mother ſhall not inherit it. 
| Plowd. 132. Lit. 4. 12. Goods and chattels cannot be 
turned into an inheritance. 3 If. 19, 126. See Deſcent 
and Fee Eflate. And Black, Cem. 2 V 1, Ce. : 
Inhibition, ( inbibitio) Is awritto forbid a judge from 
further proceeding in a cauſe depending before him, being 
in nature of a prohibition. 9 Ed. 2. c. 1. 24 Hes. 8. 
c. 12. 15 Car, 2. c. 9. F. M. B. 39. An inhibition is 
moſt commonly iſſued out of a higher Court Chriftian, to 
an inferior, upon an appeal: Inhibitions are likewiſe on 
the viſitations of archbiſhops and biſhops, Ec, This in- 
hibition is either Bominis or juris; it is Ne viftationem 
facias, vel aliquam juriſdictionem ecelgſiafticam wel contentio- 
nem voluntariam habeas : Thus when the archbiſhop viſits, 
he inhibits the biſhop ; and when a biſhop viſits, he in- 
hibits the archdeacon; this is to prevent confufion, and 
continues till the laſt pariſh is viſited, - Now after ſuch in- 


hibition by an archbiſhop, if a lapſe happens, the biſhop 
cannot inſtitute, becauſe his power is ſuſpended ; but the 
archbiſhop is to do it, Cc. 2 loft. 601. Paſeh. 13 Car, 
R. 3 Salk, 201. 3 „ 
Inhoc, or Jnhoke, (from Ix, within, and 4ofe a cor- 
ner or nook) Signifies any corner or part of a common 
field ploughed up and ſowed with oats, Ic. and fometimes 
fenced in with a dry hedge, in that year wherein the reſt 
of the ſame field lies fallow and common. It is called in 
the North of England an intock, and in Oxford/bire a bitch- 
ce; and no ſuch inhoke is now made without the joint con- 
ſent of all the commoners, who in moſt places have their 
ſhare by lot in the benefit of it, except in ſome manors 
where the lord has a ſpecial privilege of ſo doing. Kinnet's 
Paroch. Antiq. 297, E.. and his G1 ty. N 
Initiate, Tenant by the curte/y. As ſoon as a child is 
born, the father begins to have a permanent intereſt ja 


of the fee, during the life of his father: Who by the 
birth, became one of the fares curtis, and was called 
«« Tenant by the curteſy initiate. And this eſtate being 
once veſted, in him by birth of the child, is not liable 
to be determined by the ſubſequent death or coming of 
age of the infant. Black, Com. 2 V. 125. | 
Injunttion, /ijux8#io) Is a kind of prohibition grant- 
ed in divers caſes; it is generally grounded upon an in- 
terlocutory order or decree out of the court of Chancery or 
Exchequer, on the equity ſide, to ſtay proceedings in 
courts at law; and ſometimes it is iſſued to the Spiritual 
courts, Weſt. Symb, ſect. 25. It is likewiſe ſometimes 
uſed to give poſſeſſion to a plaintiff; for want of the. 
defendant's appearance, and may be granted by the 


be ſaid to be an inheritance, becauſe his heirs may inherit 
1 


Chancery, or Exchequer, to quiet poſſeſſion of lands; 
6L | alſo 


y let- 
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the land: and the child could not be in ward of the lord 
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alſo where a privileged perſon of the Chavcery Is ſued elfe- | Anlagation, (lalagatio, from the Sax. Is Injiam,;, , 
where; and to ſtay waſte, Cc. injundjon lies. If a | Inlagare) Signifies a' reſtitution of one outlawed to (1, 
defendant, by bis anfwer in Chancery, ſwears a certain | proteQion of the law, and benefit of a ſubject. j Oy 
ſum of money is due to him, the court will often not | ib. 3. track. 2. c. 14. Leg. Canut. par. 1. c. 2; * 
grant an injunQion, unleſs the money be brought into Inlagh, (Inlagatus, vel homo /ab lege) Is he who ig of 
court. ſome rant. pledge, and not outlawed, It ſeems to be th 
contrary to Urlagh. Brat. tract. 2, lib. 3. c. 11. j 
Inland, Is ſaid to be terra dominicalis, pars manerii 
3 _ 3 dominica, terra interior wel inclaſa ; for that which vat ft 
An injunQion is obtained by order, either upon mat- | to tenants was called Outland. In an ancient will there 
ter confeſſed, or appearing of record, or by deed, writ- | are theſe words; To Wu/ee I give the inland or demean; 
ing, or other evidence ſhewn in eourt, from whence and to Ey the utlands or tenancy. - Teftam, Britheri,, 
there is a probability that the party ought to be diſ- | This word was in great uſe among the Saxoxs, and often 
charged in equity; ſometimes it is granted before an- | occurs in Dome/day. 97 
ſwer, when it is uſually only until anſwer, and further Inland bilts, See Bill of Exchange. © | 
order, &c, 7 7 | Inland Trade, A trade wholly managed at home, in 
; | | one country. Merc. Did. It is properly uſed in con. 
Of diffelving an injun&ion, tradiſtinction to commerce, and ſo is the word trade, tho! 
| | 80 the words trade and commerce are frequently confounded 
A delay of proceedings for a conſiderable time, is good | eſpecially with reſpect to the former being uſed for the 
cauſe for ſetting aſide and diſſolving an injunRion to ſtay | latter. 
proceedings at law; but an injunction may be revived We conceive this the proper definition, and that the 
on cauſe ſhewn, and ſometimes the court will revive it, | foreign. is with propriety called Commerce, at leaſt that 
tho? diſſolved, where the plaintiff's caſe is hard, or equity | which we carry on with other ſtates. - . 
is evidently on his ſide. Pract. Sel. 124, 125. Inlantal, Inlantale, Demeſne or inland, to which 
was oppoſed delantal, land tenanted or outlawed. Cowell. 


IJ | 5 : Inleaſed, From the French enlaſ, intangled or in. 

Of /hewing cauſe why an igjunct ion foculd I Que. | ſnared; the word we may read in the Champion: Wh, 
3 . | | Co. Infl. 2 par. fol 247. | | 

If an injunQion be for ſtaying of waſte, there muſt be Inlegiare, When a delinquent has ſatisfied the law, 


Of obtaining an injundtion, 


8 | I ſte committed in houſes, lands, Oc. , . nab oof oppo ee 

1 p | rpm — And if it be to ſtay ſuits | 5 2 r chord 5 he 1 faid fe inlegiare. Cunt 
x” In other courts, it is granted on ſuggeſting ſome matter, 7 n 8 292 rf mpeg 7 Zo Rex parten 
£ by reaſon of which the complainant 1s not able to make | <5 Loc modo, Si Rex Femme me "18 eccicfia fecerit 
5 his defence in the other court, as for want of witneſſes, Bemieidium, ad emendationem wenit, primo epiſcepo & Regi 
ifs] or. For er d ee a , for when. tn |- pretium nativitatis ſue readat, & ita ſe inlegiet, deinge 
[i equity, he ought 2 Pay 3 or 2 other N = | OY oral de pace ccelgic. 5 lib. &e, Leg. Hen, 1. cap, 

34 erroneoufly, denies him ſome juſt advantage, and that, p . | Wha 
I; if the * of the law takes 2 it is * equity | * roy Are thoſe perſons who are admitted to del] 
and good conſcience, &c. IBid. | with, and in the houſe of another, and not ableto main. 
| tain themſelves. Kitch. 45. Theſe inmates are generally 


: | idle perſons harboured in co7tages 5 wherein it hath been 
Conſequence of proceeding at law after injunion granted. | common for ſeveral families to inhabir, by which the 
| : : poor of pariſhes have been increaſed; but ſuffering it is an 
If an attorney proceeds at law, after he is ſerved with | offence by ſtature, liable to a forfeiture of 105. a month, 
an injunction to ſtay proceedings, on affidavit made there- | jnquirable of in the court leet, c. Stat. 31 Eliz. c. 3. 
of, interrogatories are to be exhibited againſt him, to | If one have a houſe wherein he dwells, and lets part of it, 
which he muſt anſwer on oath; and if it appears that he | fo that there are ſeveral doors into the ſtreet; it is as 
was duly ſerved with the injunction, and hath proceeded |} two houſes, and the under-tenant ſhall not be accounted 
afterwards contrary thereto, the court of Chancery will | an ;zmate: But it is otherwiſe if there be but one outer 
commit the attorney to the Fleet for the contempt. 2 Lill. door for both families. 2 Co. Inf. 378. A man keeps 
Abr. 64. But if an injunction be granted by the court | his daughter that is married, and her huſband, &c, by 
of Chancery in a criminal matter, the court of B. R. may | covenant, and they bave ſome rooms in his houſe, they 
break it, and protect any that proceed in contempt of it. | are not inmates; tho" if they live in one cottage, and 
Mich. Ann, Moa. Caf. 16. | | part the houſe between them, and diet themſelves ſeverally, 
they will be inmates within the ſtatute. Kirch. 45. If a 
be form of perſon take another to table with him; or let certain 
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O 7 rudoment with l d of t 
inn 8 _ rooms to one to dwell in, if he be of ability, and not 


or, be is no inmate, Mid. 


FR If a cauſe at law be at iſſue, the injunction may give Who ſhall be conſtrued hou/e-heepers, and who inmates. 
vs leave to go to trial, and ſtay execution, &c. The writ v. Rep. Temp. Hardw. per Annaly, 307. See Cottage, 
1 | of injunction is directed to the party proceeding, ac omni- Janamum for Namium, A pledge. Innama 20n ca- 
"7 44 Bus & fingulis Conſcliar. Attorn. Solicitat” ſuis guibuſcungue, | piantur nifs per communem aſſenſum. Du Cange. 


Innaturalitas, Unnatural uſage, ——£&! ibidem in- 
perator coram omni populo congregato oflendet & notificavit 
omnibus innaturalitatem & inobedientiam ac improbita- 


&c. and concludes, injungen” pracipimus quod ab omni ul- 
teriori proſecution? quacungue ad communem legem de, pro vel 


n & 24 : 
vw 
\ 
u * : 4 N 


, concernen. aliguib. materiis in querimon. content, Ic. deſi/- 

4 tati & guilibet vifirum defiftat, ſubpæn. We. tem, quam Rex Francia ei frcerat, & ibidem Regen 

; Vide more on this ſubject. 3 New Abr. 172, Ce. Franciæ diſilabat, &c Hen, de Knyghton, in Edw. 3. 
And 14 Viz. Abr. tit. Injunction. p- 2572. 3 


Innings, Lands recovered from the ſea in Ronny 


nj Injuria) Is a wrong or damage to a man's 
Injury, (yjuria} g b . 
Marſh, by draining : Ancient records mention the innings 


perſon or goods. The law puniſheth injuries; and fo ab- > 
hors them, that it grants writs of anticipation for their | of Archbiſhop Becker, Boniface, and others; and at this 
prevention, in caſes of combinations and confederacy, | day there is Elderton's Innings, &c. Where they are 
Stud. Comp. 93. But the law will ſuffer a private injury | rendered profitable and termed Gainage lands. 77 
rather than a public evil; and the act of God, or of | Law of Sewers 31. , 1 
the law, doth injury to none. 4 Rep. 124. Co. Rep. Innonia, (From the Sax. innan, i. e. intus An inclo- 
148. ſure. Spelm. Glofſ. : 
Inlagare, To reſtore to the benefit of the las- FEISS. This word and widemus ate all wh 
Edgarus puer weniens ad eum a Scotia, & Rex eum inla- | it ſigniſies lelters patent, fo called, which are always 


gavit & omnes homines ſuss. Annal. Waverl. ſub anno | charter of feoffment, or ſome other inſtrument, not of re- 
1074. | cord, concluding innete/timus per pre ſentes, Ce. Juno: 
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Innovations, Are thought dangerous by dur laws; 
and the ancient judges of the law have ever ſuppreſſed 
them, leſt the certainty of the Common law ſhould be 
diſturbed. Co. Lit. 379. Tn the reign of King EA. 3. 
the judges ſaid, 2ve will not change the law, which always 


* 


| bath been uſed; and in the time of King Hen. 4. they de- 
clared it. would be better that it ſhould be turned to a default, 


than that the la vu ſhould be changed, or any In NOVATION 


made. Ibid. 303. PORE oy 
Many. modern determinations have done honour to the 


Judges of the preſent age, and though by ſome they may, 


for want of due conſideration, he thought innovations, 


they certainly are not, but are only a more liberal con- 


ſtruction of our Common law, which will give relief, if 
properly. conſtrued, in moſt caſes, - | 


Innoxiare, To purge one of a fault, and make him | 


innocent. Leg. Ethelred, c. 10. 2098 8 
fe” Jnns and Innkeepers. Common in. are inſtituted 
for paſſengers; for the proper Latin word is diver/o- 
rium, becauſe he who lodgeth there is uaſi divertens 


Je a wia; therefore if a neighbour who is not a traveller, 
as a friend at the requeſt of the inn-4eeper lodge them, 


and his goods are ſtolen, he ſhall not have an action. 
for the words of the writ are, Hoſpitandos homines per 
partes, abi bujuſmodi hoſpitia exiſfunt tranſeuntes & in 


eilen  hoſpitantes. Co. 8 Rep. Cayle's caſe. Neither 


ſhall the inn-keeper anſwer for any thing that is out 


of his inn, but only for things as are infra hoſpitium ; the 


words are Forum bona © catalla infra hoſpitia illa exiften- 
tia. Cowell. | 44x at 

Inns were inſtituted for lodging and relief for travellers ; 
and at Common law any man might erect and keep an 
inn, or alehouſe, to receive travellers, but now they are 
to be licenſed and regulated by ſtatute, by juſtices of 
peace, who are to take recognizances for keeping good 
orders, &c. 5& 6 Ed. 6. c. 25. | 


Conduct of inn-keepers, and where inns fbould not be ſet up. 


If the keeper of an inn barbours thieves, or perſons of 


ſcandalous reputation, or ſuffers frequent diſorders in his 


houſe; or ſets up a new inn, in a place where there 
is no manner of need of one, to the hindrance of other 
ancient and well governed inns, or keep it in a fitua- 
tion wholly unfit for ſuch a purpoſe, he may by the 
Common law be indicted and fined. H. P. C. 146. 
Dal, 33» 34. | 4 


Selling of proviſions, &c, 


Inn-keepers not ſelling their hay, oats, beans, Cc. 
and all kinds of victuals for man and beaſt, at reaſonable 
prices, having reſpect to the price ſold in the markets 
adjoining, without taking any thing for litter, they ſhall 


be fined for the fir? offence, and for the /econd be impri- 


ſoned for a month; and for the third ſtand on the pillory, 
Sc. Stat. 21 Jac. I. c. 21. Rates and prices may be 
ſet on all the commodities ſold by inn-keepers: and if 
they extort any unreaſonable rates, they may be indicted. 
2 Cro. 60g, Carthew 150. 


Inn-keeper bound to receive gueſts, &c. 


If one who keeps a common inn, refuſe to receive a 
traveller as gueſt. into his houſe, or to find him viduals, 
or lodging, upon his tendering a reaſonable price for the 
fame; the inn-keeper. is liable to render damages, in an 
action at the ſuit of the party grieved, and may alſo be 


indicted and fined*at"the ſuit of the King: It is ſaid, he 


may be compelled» by the conſtable of the town, to re- 
ceive, and entertain-ſuch a perſon as his gueſt; and that 
it is not material whether he have any ſign before his door 
or not, if he make it his common buſineſs to entertain 
travellers, 1 Hawk, P. C. 225. | 


Innkeepers remedy againſt his gueſts. 


AQtion on the caſe on an implied aſſumpſit will lie againſt ' 


the gueſts for things had, where the in-keepor is obliged 
by law to furniſh him with meat, drink, c. And when 


- 
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2 gueſt calls for any thing zt an ian the i unfecper may 
juſtify detaining a horſe, +or other thing, till he is paic 
his juſt reckoning, Dyer 30. By the cuſtom of the 
realm, if a man lies in an ins one night, the znn-4zeper 


| may detain his horſe until he is paid for the expences ; 


but if he gives the party credit for that time, and lets 


him depart without payment, he hath waived the benefit | 
of the cuſtom, and muſt rely on his other agreement. 
| Trin. g Gee. 1. Mod. Caſi in L. & E. 172. i. e. As to 


that time, having now given credit to the per/ox. A perſon 
brings his horſe | 

there; the ian · kecper may keep him till the owner pay for 
the keeping: And if he eat out as much as he 1s worth, 
the maſter of the ian, after a reaſonable appraiſement, 
may ſell the horſe and pay himſelf. Telu. 66. But if 
one bring ſeveral horſes to ab an. and afterwards takes 
them all away, but one; the inn-keeper may not fell this 


horſe for payment of the debt. for the others, but every 


horſe is to be ſold to ſatisfy what is due for his own meat. 
1 Bulſt. 207, 217. 

If an inn-keeper receives a ſtage coach, and from time 
to time ſuffers the coach and horſes to depart without 
payment, he gives credit to the owners, and cannot after- 
wards detain the coach and horſes for what was for- 
merly due. ET | 


Remedy for the pueft deainf the inn · lecper, and where be 
all or ſhall not be liable, 

If any theft be committed oh a gueſt that lodgeth in an 

inn, by the ſervants of the ina, or by any other perſons, 

(not the gueſt's ſervant or companion) the 7inn-keeper is 


| anſwerable in action on the caſe: But if the gueſt be not 


a traveller, but one of the ſame town, the malter of the 
inn is not chargeable for his ſervant's theft; and if a man 
is robbed in a private tavern, the maſter is not chargeable. 
8 Rep. 32, 33. In this action, the 7nn-keeper ſhall not 
anſwer for any thing that is out of his 72», but only for 
ſuch things as are infra heſpitium, the words of the writ 


being eorum bona & catalla infra hoſpitia illa exiſlentia, 


Sc. But if the inn-4eeper put the gueſt's horſe to graſs, 
without orders, and the horſe is ſtolen, he ſhall make it 
good, 8 Rep. 34, The 7an-keeper ſhall not be charged, 
unleſs there ſhall be ſome default in him or his ſervant ; 
for, if he that comes with the gueſt, or who defires to 
lodge with him, ſteal his goods, the hoſt is not charge- 
able: Though if an ius -Reeper appoint one to lie with 
another, he ſhall anſwer for him. 2 Shep. Abr. 334. 
Although the gueſt deliver not his goods to the inn-keeper 
to keep, &c. if they be ſtolen, he ſhall be charged: Not 
where the hoſtler requires his gueſt to put them in ſuch a 
chamber under lock and key ; if he ſuffers them to be in 
an outward court, &c, 16:7, | 


Of tipling, &c, 


Any perſon found tipling in an inn, is adjudged within 
the ſtatutes againſt drunkenneſs, 21 Fac. 1. c. 7. 1 


Car. 1. c. 14. And ixn-keejers or alchouſe-keepers, per- 


mitting tipling in their houſes, are liable to the penalty 
of 10s. fc. by ſtatute 1 Fac. 1. c. 9. 1 Car. 1. c. 14. 
See Action on the Caſe and Gueſt, Allo 3 New Abr. and 
14 Fin. Abr. tit. Inns and Inn-keepers. n 

Inns of Couzt, ( He/piria Curie) Are ſo called, be- 
cauſe the ſ/udents therein, do not only ſtudy the law to 
enable them to practice in the Courts in N eſiminſter, but 


alſo purſue ſuch other ſtudies, as may render them better 


qualified to ſerve the King in his court. Forte/cue, c. 49. 
Of theſe (ſays Sir Edward Coke) there are four well 
known, vix. The Inner Temple, Middle Temple, Lincoln's 
Inn, and Gray's Inn; which, with the two Serjeant : Inns, 
and eight Int of Chancery, viz. Clifford's Inn, Symond's 
Inn, Clement's Inn, Lyon's Inn, Furnival's Inn, Staple's 
Inn, Bernard's Inn, and Thavie's Inn, (to which is fince 


added New Inn) make the molt, famous univerſity for 


profeſſion of the law, or of any one human ſcience in 
the world. | 


Our In of Court, or ſocieties of the law, which are 
famed for their production of learned men, are governed 
by maſters, principals, benchers, ſtewards, and other 

| | proger 


to an inn, and leaves him in the ſtable 
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proper ofſicers; and the chief of them have chapels for 


divine ſervice, and all of them public halls for exerciſes, 
a and arguments, which the ſtudents are obliged 
to perform and attend for a competent number of years, 
before admitted to ſpeak at the bar, Ce. Theſe ſocieties 
or colleges, nevertheleſs, are no corporation, nor have 
any judicial power over their members, but have certain 
orders among themſelves, which, by conſent, have the 
force of laws; for light offences, perſons are only excom- 
moned, or put out of Commons ; for greater, they loſe 
their chambers, and are expelled ; and when expelled out 
of one ſociety, ſhall never be received by any of the 


- others. All the leſſer Inn of Chancery, are moſtly inha- 


bited by attornies, ſolicitors, and clerks, and belong to- 
ſome or other of the principal Irs of Court, who have 
been uſed to ſend yearly ſome of their. barciiiers to read 
to them. Forte/cue, | | 
Innuendo, (strom inan, to nod or beckon with the 
head to one) Is a word uſed in declarations, and law 
pleadings, to aſcertain a perſon or thing which was named 
before; as to ſay he (innuendo the plaiatift) did ſo and 


ſo, when there was mention before of another perſon. 


4 Rep. 17. An innuendo is in effect no more than a 


pr edi”, and cannot make that ceriain, chich was .uncer- 


tain before; and the law will not allow words te be es- 
larged by an innuendo, ſo as to ſupport an action on the 
caſe for ſpeaking of them. Hob. 2, 6, 45. 5 Mod. 345. 
An innuendo may not enlarge the ſenſe of words, nor make 
ſupply, or alter the caſe where the words are defective. 
Hut. Rep. 44. In ſlander, both the perſen and ſcandal- 
ous words ought to be certain, and not want an innuendo 
to make them out; If a plaintiff declares that the 
defendant ſaid theſe words, Thou art a thief, and flolefi a 
mare, fc. (innuendo the plaintiff) without an averment 
that the words were ſpoken eidem querenti, this is not 
good; becauſe it doth not certainly appear of whom they 


were ſpoken, and the innuendo doth not help it. Paſch. 


11 Car. B. R. 1 Danv. Abr. 158, The uſual method 
of declaring is, if the words were ſpoken to the plaintiff, 
the defendant ſaid the words zo, of, and concerning the 
plaintiff. If faid to a third perſon, the word to, is 
omitted. A man ſhall not be puniſhed for perjury, by 
the help of an innuendo, 5 Mod. 344. And an innu- 
endo will not make an action for a libel good; if the 
matter precedent imports not ſcandal, Wc. to the damage 
of the party. Mich. 5 Aan. Where action lies without 
any innuendo, an innuendo ſhall be repugnant and void. 
1 Danv. 158. 

Inoperatio, Is one of the legal excuſes to exempt a 
man from appearing in court: Caſæ que ad excu/ationem 
Sufficiunt, &c. hoc e, wel infirmitatls, wel domini neceſſi- 
tatis, wel contramandationis, wel regis implacitationis, vel 
inoperationis cau/a, viz. on the days in which all plead- 


ings are to ceaſe, or in diebus non juridicis, Leg. H. 1. 


©. Of." | 
Jno:dinatus, Was anciently taken for one who died 


inteſtate; it is mentioned in Mat. Ven. 1246. 

Inpenx and Outpeny, Money paid by the cuſtom of 
ſome manors, on the alienation of tenants, Ce. In- 

ny and Outpeny conſuetudo talis eft in villa de Eaſi Rad- 

am, de omnibus terris que infra burgagium tenentur, Viz. 
Auod ipſe, qui vendiderit wel dederit didam tenuram alicui 
dabit pro exitu ſuo de cadem tenurd unum denarium, & fimile 
pro ingreſſu alterius, & fi prædicti denarii à retio fuerint, 
bellivus domini difiringet pro eiſdem denariis in eadem tenura. 
Regiſt. Prior. de Cokesford, p. 25. 

Inpꝛiſii, Adherents or accomplices. Sciatis quod 
recepimus in gratiam mftram Gilbertum Maręſcballam, & 
omnes gui furrunt impriſii Richard; Mareſcballi. Clauſ. 
18 H. 3. in Brady Hift. Engl. Append. p. 180. 

Inqueſt, /irquiftio) Is an inquiſition of jurors, in 
cauſes civil and criminal, on proof made of the fact on 
either fide, when it is referred to their trial, being im- 
panelled by the ſheriff for that purpoſe; and as they bring 
in their yerdi, judgment paſſeth. Staundf. P. C. lib. 3. 
c. 12. 

There is an inqueſt of office, as well on an iſue or the 
miſe of the party, &c, as in caſes of appeals of robbery, 
the freſh ſuit to entitle reſtitution of goods, is to be en- 
quired of by inqueſt of office, which inqueſt is chiefly for 


. 


2 . 400M of Wan ees n of the jadges, 2 Hark, 
| Whether a criminal be a lunatick, or not, fall „ 
tried by an inqueſt of oſſice, returned by the ſherig f 
the county; and if it be found by the jury that he » 
feigns himſelf lanatick, and he refuſes to plead, he 4 A 
be dealt with as one ſtanding mute. H. P. C. 226 > 
And. 107. Where a perſon ſtands mute without mak; 
any anſwer, the court may take an inqueſt of office 0 
the oath of any twelve perſons preſent, if he do ſo out 
malice, Wc, "This fignifies from a perverſe or obg; of 
diſpoſition. But after the iflue is joined, when the 24 
are in court, if there be any need for ſuch "ies of 
thall be made by them, and not by an inqueſt of of . 
2 Haut. P. C. 327. If a perſon attainted of * 
eſcape, and being retaken, denies he is the ſame man 4 
queſt is to be made of it by a jury before he is e 
Ibid. 463. See Burrow's Reports, 1 V. 18, 19 yy 
quifition on an wntimely death, may be taken by jultices 1 
gaol-delivery, oyer and terminer, or of the peace; if — 
by the coroner. But it muſt be done publicly and 04 
otherwile it ſhall be quaſhed. By Magna Charta, . 
is * be taken for inqueſt of life or member. 9 H. ny 
c. 20. 4 N * f 
Inquirendo. An authority given in general to ſome 
perſon, or perſons, to enquire into ſomething for the 
King's advantage. Reg. 72. den 
Inquisition. A manner of proceeding by way of 
ſearch or examination, and uſed in the King's behalf in 
temporal cauſes and proceſs, in which ſenſe it is con. 
founded with office. Staund/. Prerog. 5 1. This inqui- 
ſition is upon an outlawry found: in caſes of treaſon and 
felony committed; upon a „elo de ſe, c. to entitle the 
King to forteitures of lands and goods: And there is no 
ſuch nicety required in an inquiſition as in pleading; be. 
cauſe an ĩnquiſition is only to inform the court how proceſs 
ſhall iſſue for the King, whoſe title accrues by the at- 
tainder, and not by the inquiſition; yet, in the caſes of 
the King and a common perſon, inquilitions have been 
held void for incertainty, Lane 39. 2 Nelf. Abr. 1008, 
It is (aid, there are two ſorts of inquiſitions, one 70 fu. 
form the Ting, the other to weſt an intereft in hin; the 
one need not be certain, but the other mult; and where 
an inquiſition finds ſome. parts well, and nothing as to 
others, it may be helped by melius inquirendum. 2 Salk, 


9. | 
There is alſo a judicial writ 4d inguirendam, to inquire 
by a jury into any thing touching a cauſe depending in 
court; and inquiſtion is had upon extents of land, writs 
of elegit, where judgment is had by default, and damages 
and coits are recovered, &'c. Finch 484. 2 Lil, Ar. 


65. | ; 

Inquiſition, Ex efficio mers, Is one way of proceeding 
in Fcclefiaflical Courts, Wood's Inſt, 596. And formerly 
the oath ex officio was a ſort of inquiſition. 

Inquiſitozs, (inguiftores) Are ſheriff, coroners ſuper 
viſum corporis, or the like, who have power to inquire in 
certain Caſes; and by the ſtatute of Wefim. 1. Inquirer 
or inquiſitors are included under the name of Minibri. 
2 Inſt, 211. 

Inroliment. Irrotulatis Is the regiſtring or entring 
in the rolls of the Chancery, King's Bench, Common Pleas 
or Exchequer, or by the clerk of the peace in the records 
of the quarter-ſeflions, of any lawful act; as a ſtatute or 
recognizance acknowledged, a deed of bargain and {ale 
of lands, Ec. 

An inrollment of a deed, may be either by the Com- 
mon law, or according to the fiatute: And inrollment of 
deeds ought to be made in parchment, and recorded in 
court, for perpetuity's ſake. Triz. 23 Car. Paſch. 26 
Car. 1. B. R. But the inrolling a deed doth not make 
it a record, though it thereby becomes @ deed recorded ; 
for there is a difference between matter of record, and a 
thing recorded to be kept in memory; a record being tht 
entry in parchment of judicial matters controverted 1n 3 
court of record, and whereof the court takes notice; 
whereas an inrollment of a deed is a private ad of the par- 
ties concerned, of which the court takes no cogniſauce 
at the time of doing it, although the court permits it. 
Mich. 21 Car. 1. 2 Lil. Abr. 6g. © 
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Every deed, before it is inrolled, is to be atknowledged 


to be the deed of the party before a maſter of the Court 


of Chancery; or a judge of the court, wherein inrolled; 
which *. officer's warrant for inrolling of the ſame : 


And the inrollment of a deed, if it be 3 
upon 


tor; will be good proof of the deed itſel 
2 2 7570. A deed 3 be inrolled without the ex- 
amination of the party himſelf; for it is ſufficient if oath 


is made of the exeeution. If two are parties, and the 


red is acknowledged by one, the other is bound by it: 
ror if a man 21 New York, Sc. and would paſs land 


in England, a nominal perſon may be joined with him in 


the deed who may acknowledge it here, and it will be 
binding. 1 Salk. 389. 


If the party dies before it is inrolled, it may be in- 


rolled afterwards: And inrollments of deeds operate by 


virtue of the ſtatute of inrollments ;/ but if livery and 


ſeiſin, Oc. be had before the inrolling, it nes the 
operation of the inrollment, and the party ſhall be in by 


that, as the more worthy, ceremony to paſs eſtates. 1 


Leon. 5. 2 Nelf. Abr. 1010. Although inrol/ment, or 
matter of record, ſhall not be tried per pars, yet the time 
when the inrolment of a deed was made, Hall. 2 Lil. 68. 
Sre Bargain and Sale. | | 


" Irroliment, Is ordained in divers caſes by Statute 3 Of 
bargains and ſales by 27 H. 8. c. 16. Deeds in corpo- | $ 


ations, ke. 34 & 35 H. 8. c. 22. Of writings in the 
— of — and Chefter, &c, 5; Elix. c. 26. 


Grants from the crown of felons goods, c. 4 & 5 V. 
tf M. c. 22. Of deeds and wills made of lands of 


P iſts. Geo. 1. Co 18. | ; | 
"Anfcripriones, Were written inſtruments by which 


any thing was granted; as inſcriptiones monafteriiy Se. 


Blount. | 


Inſetatoz:, A. proſecutor or adverſary at law, e. 


Antig. 388. | 


genuus ancillam uxorem ceperit, &. ſi ipſa poftea fuerit inſer- 
vita. Du Cange. 44411 


Inſetena, ( Sax.) An inditch. Inſetenis, i Water- 


gengiir, &c, Ordin. Romn. Mari. p. 72. 
nfidiae, The ſame with Vigiliæ or Excubie. Fleta, 
Mb. 2. cap. 4. par. 3. Inſidias autem nocturnas non tenetur 


Facere, ſed fingulis noctibus in crepuſculo inſidias affidebit, 
Se. | | | 
Infidiatozes Uiarum, Are way-layers ; which words 


are not to be put in indictments, appeals, &c. by flatuie 
H. 4. e. 2. And before this ſtatute, clergy might be de- 
nied felons charged generally as infdiatores viarum, &c. 
See 23 Car. 2. c. 1. | TE» 
Inſignia, Enſigns or arms. See Arms and Gentility. 
Inſiltum, Evil advice or counſel. Multaque 
Regis inſilia adver/us Angles dederunt. Sim Dunelm. Ann. 
1003. Infiliarius is an evil counſellor: Filius regis cum 
ſuis conſiliariis, & inliliariis, Oc. | | 

Inſimul computaſſet, Is a writ or action of account, 
which lies not for things certain but only for things un- 
certain, Bro. Acco. $1. Alſo, in afſumpſit, a count is 
often added to the declaration, called an In/imul compu- 
talſet, i. e. Setting forth an account ſtated, wherein de- 
fendant was found indebted. to the plaintiff in ſo much, 
as a Confideration for the defendant's promiſe to pay the 
ſum found in arrear, 

Inſimul tenuit, Is one ſpecies of the writ of formedon, 
brought againſt a ſtranger by a coparcener on the poſleſ- 
ſion of the anceſtor, Ic. See Formedon. 

Inſinuation, Cinſinuatio Is a creeping into a man's 
mind or favour covertly; mentioned in the far. 21 Hen. 8. 
cap. 5. Infinuation of à will is, among the Civilians, the 
firſt production of it; or leaving it in the hands of the 
regiſter, in order to its probate. _ 

Inſolvent, Till of late the Chancery would not put 
out an inſolvent truſtee ; for that he was intruſted by the 
donor; per Eyres J. Comb. 185. Mich. 3 V. & M. B. R. 
in caſe of Hill v. Mills, An inſolvent perſon. made ex- 
ecutor cannot be put out by the ordinary; for he is in - 
truſted by the teſtator. Comb. 185. in caſe of Hill v. 
Mills. Garth. 457. King v. Raynes, But Chancery 
granted an injunRiqp againſt him, not to intermeddle 
with the aſſets, any further than to ſatisfy the legacy 


Intecbire, To reduce perſons to ſervitude 9. in- 


1 * 5 


Elveh to himſelf; for in equity he lis but a truſtee for the 


| other legatees (infants), and where a truſtee is inſolvent; 


- 
: 


the court of Chancery will compel him to give ſecurity 


| before he ſhall enter upon the truſt; : Carrb. 4 8. Micha L 
10 V. 2. B. . F 1 1 mrs ot ; 
\Fnſolvent- 


7 
* 
114511 3 N 


* ; UI 1 TEAS & h 29 
28, Unable to pay their debts; . 


See Debrore. They have been relieved by i Aan. f. 1. 


c. 25. 2 C. 3 Ann. c. 16. 6 Go. l. r. 22. 11 Ge 1 
c. 21% 2 Gn. 2. c. 20, 22. 21 Geo. 2. c. 31. 28 Geo. 
2. c. 13. 29 Gro. 2. c. 18. 1 Gm. 3. c. 17. 5 Ces. 3. 
e. A Ae. an i be ee ,, N bo 839 
The effects of inſolvent debtors after diſcharge to be 
veſted in the clerk of the peace who is to aſſign them to 
creditors, 9 Geo. 3. r. 26, fed. 11. Landlord to be 


ſatisfied two years rent before an aſſignment of goods diſ- 


trainable. Id. ed. 16. Perjury of the priſoner is death 
without clergy. Id. /z&. 25. Debts for the crown, or 
of 10007. to one perſon not diſcharged by the inſolyent 
act. Id. ea. 40. Eſtates tale which debtors may bar, 
ta be deemed- eſtates: in fee. Id. ſe. 42. Perſons: who 
took the benefit of the act 5 Geo. 3. c 41. excludeds: 


9 Ges. 3. c. 26. fes. 53. Inſolvent debtors relieved. by 


.. % 0023022 eee non nw eee He; 24 
Inſpettion.. See Age, Infancy, Trial. 
Trial by. in/pefion, or examination, is, when ſor the 


ing either the principal queſtion, or arifing collaterally. 


— 


out of it, but being evidently the obje of ſenſe, the judges 
of the court, upon the teſtimony of their own ſenſes, 
ſhall decide the point in diſpute. - See Black, Com... 3 
| 331, 332. 1 eien iS ; "Br ; r 

Inſpeximus, Is a word uſed in letters patent giving 
name to them, being the ſame. with exemplification, and 


called :/peximus, becauſe it begins Rex omnibus, Fc. Ia- 


ſpeximus irrotulamentum quarund, Literar. Patent, Nc. 
IJunſtallment, A ſettlement, eſtabliſhing, or furs. 
placing in; as inſtallment into dignities, c. 20 Car. 2. 
c. 2. 1422 ; 21 


In eccleſiaſtical promotions, where the freehold. paſſes. 


to the perſon promoted, corporal "poſſeſſion is required, 
to veſt the property completely in the new proprietor, 
who, according to the diſtinction of the Canoniſts, ac- 
quires the Jus ad rem, or inchoate and imperfect right, 
by zomination and inflitution; but not the ju in re, or 
complete and full right, unleſs by corporal poſſeſſion. 
Therefore in Dignities poſſeſſion is given by In/lallment 3 


in Rectories and Vicarages by Induction, without which no 


Temporal rights accrue: to the miniſter, though every Ec- 
cleſiaſtical power is veſted in him by Iaflitution. See 


| Black. Com. 2 J. 312. 


Inflallments, ſignify times appointed for payment of dif · 
ferent portions of a ſum of money, which, by agreement 


of the parties, inſtead of being payable in the groſs, at 


one time, 1s to be paid in parts, at certain ſtated times, 
ſuch as are frequently ſpecified in conditions to bonds, 
Sc. or defeaſances, or warrants of attorney to. confeſs 


- judgments. 


nſtant, (Lat. infant, inflanter ) Is defined by the La- 
gicians to be, Unum indiviſibilt in tempore, guod non eit ten- 
pus, nec pars temporis, ad quod tamen partes temporis capu- 
lantur; and though it cannot be actually divided, yet in 
intendment of law it may, and be applied to ſeveral pur- 
poſes: He who lays violent hands upon himſelf commits 


no felony till he is dead, and when dead he is not in 


being ſo as to be termed a felon ; but he is ſo adjudged 
in law eo inſtante, at the very inſtant of this fact done. 


And there are many other like caſes where the inſtant 
time that is not diviſible in nature, in the conſideration 


of the mind is divided. Plowd. Hales v. Petit. fol. 


258. 6. And vide Co, Lit. 185. 5. And Yn. Ar. tit. 


Inflant, A. pl. 2. NEW 
An inſtant is not to be conſidered in law, as in logick, 
as a point of time, and no parcel of time; but in our law, 
things which are to be done in an inſtant, have in con- 
ſideration of law a priority of time in them. Vide G. 
Lit. and Plowwd. as cited before. And in ſeveral caſes, a 
difference 1s allowed in our law in an inſtant, as per mortem 
& poſt mortem, Wc. Arg. Show, 415, in caſe of The King 
v. Dr, Birch and the Biſbep of London, 
6M Anſtanter, 


reater expedition of a eauſe, in ſome point or iſſue be- 
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Intkanter, (L.) Inſtantly or preſently; Lew Las. 
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N Atrial inflanter where a priſoner between Aitainder and 
Executicn,'' pleadvithat he is not!the Jame that uus attaint- 


ed. In ſuch caſe a jury is to be impanelled to try this: 
Collateral iſſue, vi. the ittentivy of his herſon l mand} in 


ſuch collatetal dſſue, the trial ſhall be ifantter. Ste 
Black: Com. 4 J 389. end. v. 1 Sid. 72. Foft. 42, 
46. 1. Lev. 61. Staunidf. P. C. 463. G Lit. 457. 
Hul. Sum. 259. Aud see Burr 3/1809 witz. the. 
caſe of Rex v. Rogers and others, in which an. Tue: on 


the identity of the perfor wab joined, and the ſeveral pont 


following were determined. Fir It is i be: tried in. 
Aunter; Lund court (uon circumſtancet) give time. 
24% The award of the execution is to beby the ſtrong” 
judge, if the ſentence before pronounced Was for-felony:*| 
34h, The defendant; is not intitled to a copy of the re- 
cord. 41bly, Fhe donrt wilt got name the day of execul 


4 * 
+. 35k +>. 


tion; hut leave it to the ſheri ff. 


„Inſtaurum, Is vſed\ in ahcient deeds for a ftock of 
cattle; and we read of Aaurum and iaſfaurameutum, pro- 
perly young beaſts; fore or Breed. Mar. Angl. Tom. 1. 


pag. 548. Inflaurum was commonly taken for the whole 
Rock upon a farm, as cattle, auagg on, plougbr, and all 
other | implements of buſbandry, Fleta, lib. 2. cap. 72. 
And inflaurum eccleia is applied to the books, veſtments, 
ard: all other utenſils belonging to à church. Suna. 
ine 1999) 5 ee 159: eee e ns 34 16 10 


-Inftirpare, To plant 'or- eftabliſh——Nor Ec 
oft \gentem externam & turbidam inſtirpare. Brompr. 935. 


Inſtitution, / @/itatio} ls when the biſhop fays to a 
clerk, who is preſented to a church living, Taftituo- ve nec- 


torem talis tcclefie, cum cura -animarum,; & teeipt curam' 
12am A -meam : Or it ĩs a faculty made by the ordinary, 
whereby a parſon is approved to be inducted to-a rectory 


or parſonage. If the biſhop upon examination finds the 


clerk preſented capable of the benefice, he admits and 
inſtitutes him; and inſtitution may be granted either by 


the biſhop under his Epiſcopal ſeal; ot it may be done 
by the biſhop's vicar general, chancellor or commiſſary; 


and if granted by the vicar general, or any other ſubſti- 


tute; their acts are taken to be the acts of the / biſhop: 
Alſo the inſtrument or letters teſtimonial of inſtitution 
muy be granted by the biſhop, though be is not in his 


dioceſe; to which ſome witneſſes ſhould ſubſcribe their 


names. 1 tf. 344. Clergym. Law. og. The biſhop 
by inftitution transſers the cure of ſouls to the clerk ; and 
if he refuſeth to grant inſtitution, the party may have his 
remedy in the Court of Audience of the archbiſhop; by da- 
plex querela, &c, for inititution is properly cognizable in 


the Ecclefiaftical court: Where inftitation is granted, 
and ſuſpected to be void for, want of title in the patron, 


Sc. a ſuperinſtitution hath been ſometimes granted to 


another, to try the title of the preſent incumbent by eject- 
ment. 2 Rol. Abr. 220. 4 Rep. 79. 5 


Taking a reward for inſtitution incurs a forfeiture of 


double value of one year's profit of the benefice, and 
makes the living void, Stat. 31 Elix. c. 6. On inftitation 
the clerk hath a right to enter on the parſonage houſe and 
glebe, and take the tithes; but he cannot grant, let, or 
do any act to charge them, till be is inducted into the liv- 
ing: He is complete parſon as to the ſpiritualty, by inſti- 
tution; but not as to the temporalty, &c, By the inſti- 
tution he is only admitted ad officium, to pray and preach; 
and is not intitled ad beneficium, until formal induction. 
Plowd. 528. Vide Tn/lallment, The church is full by 
inſtitution againſt all common perſons, ſo that if another 
perſon be afterwards inducted; it is void, and he hath 
but a mere poſſefion ; but a church is not full againſt the 
King till induction. 2 Init. 358. 1 Rol. Rep. 151. 
When a biſhop hath given inſtitution to a clerk, he iſſues 
his mandate for induction; and if the archbiſhop ſhould 
inhibit the archdeacon to indut the clerk thus inſtituted, 
he may do it notwithſtanding. The -firſt beginning of 
inſtitutions to benefices, ' was in a national ſynod held at 
Weftminſier, Anno 1124. For patrons did originally fill 
all churches by collation and livery ; till this power was 
taken from them by canons. Selder's Hiſt. of Tithes, cap. 
6 & 9g. pag. 375. See Induction. And Black. Com, 1 V. 
390. 2 K. 23. 4. 106. * 


le NMS! 


| { A6Caper,/'I, uſed: by auditard in: their AcOunts\in.he 


Exchequeriz bs when ſo much is charged upon 
dne on his account, they ſay . ſo ——— pre 
ſuchran accountant. 24 Jar. . c. 2. pn gg add , - "BY 
| {Fnſytance.or ACurante, Signiffes a ſecrity given, 
in con ſidetation of à ſum of; money ꝓaid in — 
ſo much ur rant. to an 4 urer or inſurer, to indem 
nify che ice from ſuch loſſes as ſhall; be peeified- ia 
the policy, or inſtrument of aſſurance, » ſubſcribed. by 
the inſurer or ipſuters for that purpoſe. Dad. Z. # ; ty 
Qn. 135, "Savary's Dit. tits Mar aner eri Ralice 4. If. 
inen , 0 wet lenimon d Wee 


„rn 
sd We ſhalb here eonſider, O n 15 o Lo 
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Ot MCT aida 
| I. The origin of | infurance, and the: naturequd; 2 
| 1d een eie lein bu zb ng bs! 1c 
II. Bardtry and dini. ue t 10 155 
III. Harran 7 to ah 1 with convoy. 5 i 599. 176; 
en od lach ing of bas Jnomiicrni 41 l nontisa 
I. The origin of inſurunte, and the Haturt" an N f f 
10 onen don policies, Kc. 1 * 5 * 51.5 
266033 2303 157 Quant $ . $2177 c 208 1: dunn Wee 
It is ronceived by Susteniur, that\Claudinr Cſar was 
the firſt who brought in this cuſtom of aſſurance; by 
which the danger and adventure of voyages. is divided 
repairei and bone by many perſons, 'whoj: for a certain 


| ſam; by the Spaniard: called mie, aſſure hi ps or goods, 
| [or.both, or à proportion, acoording to the policy. Mal. 


lay, b. 2, . , 7. eck. 1.  Mahne's Lex Merrutoria, ed. 
1566. $56:108. (him ei, bus be JO. a V6 
Mr. Savary, in his Dictionaira de Commerce, tit. Ya. 
rance, thinks this tuſtom wir firft intzamured by the 
Jews in the year 1282. but whoever was the firſt con- 
triver, or original inventer of this uſual branch of buſineſs, 
it has een many ages practiſed in this kingdoms? and is 
ſuppoſed to have been introduced here by ſome: /ralians. 
from Tombardy, who at the ſame time came to ſettle at 
Antwerp," and among us: And chis being prior to the 
building of the Royal Exchange, they uſed ta meat in 2 
place whefe Lombard Street now is, at a houſe they bad 
called the Pawn Houſe or Lombard, for trun ſacting buſi- 
neſs ; and as they were then the ſole negociators in in- 
ſarance, the policies made by others in after- times had a 
clauſe inſerted, that thoſe latter ones ſhould bave as much. 
force and effect, as thoſe formerly made in Lombard Sire. 
Lex Mercatoria Rediviva 26. 
Aſſurances are of various ſorts, ſome being to places 
certain, others general. Thoſe that are made to places 
certain, are commonly upon goods laden, or to be laden 
abroad outward, and until the ſame adventure mall be 
landed at ſuch a port; or upon goods laden, or to be la- 
den home ward in ſuch a ſhip, till the adventure ſhall 
likewiſe be landed; or eſe upon goods out and in, 
be liberty to touch at all ports mentioned in the 
policy, BL d n BY 
So, likewiſe on ſhips that go trading voyages, as round 
to Cadiz; and that it ſhall be lawful, after the ſhip's 
delivery there, to take in at the ſame port another cargo, 
and with that proceed to the Woeft- Indies or other ports, 


and back again to Cadiz, and from thence to London; 


this policy being general and dangerous, ſeldom procures 
ſubſcriptions, or at leaſt very chargeable ones. 

As goods and merchandize are commonly inſured, 
ſo likewiſe are the ſhip's tackle and furniture; but in re- 
gard there ſeldom happens a voyage but ſomewhat is 
miſſing or loſt, the premium commonly runs higher than 
for merchandize. | | 

Aſſurances may be made on goods ſent by land, fo 
likewiſe on hoys and the like, and may be made on the 
heads of men; as if a man is going for the $Streights, 
and perhaps is in ſome fear that he may be taken by the 
Moor of Turkiſh pirates, and ſo made a flave, for the - 
demption of whom a ranſom muſt be paid, he may 28. 
vance a premium accordingly upon a policy of aſſurance ; 
and if there be a caption, the aſſurer mult wer 0 
ranſom that is ſecured to be paid on the policy- Me boy, 
3. 2. e. 7. #ea. 4» cites Mich, 29 Car. 2. B. R. Life v. 

„ fre wor ap. gs "an cnn M8 7 IE 

The policies are now ſo large, hat almoſt all _ 

curious quieſtions that fofmer ages, and the — lon 


9 
A 
7 
255 


— >. 


40 per cent. ot more, but when theſe words are inſerted ia The 6 Ge. 1. c. 18. empowers His Majeſty to grant two ee 
the inſurance, oft or not le; in ſuch caſe, if it happens charters for fur ancs of ſhips and merchandiſe, Cc. and 1 1 
at the time the ſpbſcription is made, that the ſhip'is'caſt | to'#ncorporute ah adventurers," In conſideration of à large | 
away, the inſurers muſt anſwer; But if the party that | ſum of money advanced; and all other corporations or 
cauſed the inſurance to be made, ſaw;the ſhip wrecked, or #n/arairce,2 and their policies, are declared void. But _ 
had certain intelligence of it, fuch ſubſcription . will not many” individuals may ſubſcribe policies as "idfidrers, 1128 
be obligatory ;\ ſo likewiſe if the in/ured have a'rotten q and be bound to pay, if a lofs bappenz. 155 1 
ſhip, ſhall zſure upon the ſame mote than mne is Wörth, By ue St 30. Policies Tap St ot hall 3 i 
aul erwards going out of the port he is funk or wreaks || al But ab Anti p64 dn g 40h ale? lips I ee, 478 
ed, this will be adjudged fraudulent, and not oblige in- on pain vf 1007, and promiſſory notes for inſurapce ſhall 1 
farers'to anſwer.” Mich. 26 Car. 2. B. RK. be de nothing recoyeted thereon, Where any 1118 
And wilfully cafting' away, or making holes in de * undertakes the in/uring of 20007 td be tranſport- 1 
bottom of a ſhip; Cc. with deſign to prejudiee any in eq, e 0 ey for "ſuch, iar 8 is ; Wilt 


erding to the law marine, nay and the Colnmon'lawyerd || / A-merchant having ert the greateſt par of the 4d. wht. 
too, have controverted, are now out of date. Searee any | venture of u flip, I advice is tecerved of a loſs, but with 1 
mis fortune that can happen, or proviſion to be wade, but || hope of recovery, whereby ſuch merchant would have tlie Wl . 
che ſame is provided for in the policies that ar&how uled3 | aſſiftance'of the -Snfurery'; he has a 29 8 to make a | wlll 
for they inſure againſt heaven and earth, ſtieſs of weather, renunciation of the lading to the #n/ar4r4, add to come in 1 
1 ...... ĩ . fo much as hall 1 
triment ſhall happen or come to the thing inſured, Ge. appear he bath both the adventure of, beyond his part of 1 
Molloy, & 2. 6. 7. % 7. When: a ſhip Bath been Jong | the value ed., N. B. The party Wel, mult have 1 
miſſing, and no advice can be had where ſhe is, che pre- | property in the thing infur " at the time of } wfiaratit and 1 
nium in time of war will run very high; ſometimes 30 or | loſs. v. i. Rep. þ e SHED Will 
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ay mon 
rer, merchants, Et. is made felony” by arten Huh. || Jiable tb dreh zes! bes bee nay, be bag or [ 
N. 2. c. 9. 4 Geo. 1. 6. 12. and 11 Geo. ., e 29. „ this penalty,” and Rare likewiſe the whole forfeuure, ö 
© --Subſcriptions for inſurances are generally for certain ,| on diſcovering, and convifting the other guilty party, | 
Mm as 100 J. 5 Ne ah | qr agua 1 | in fix months, Sal. 12 Geo. 2, Co 2h, He re 
and if a man inſures goods to the value of 5000 J. and] By the Aar. 26 Gee. 2. „ 28. no , Mall 1 
he hath but 2000 /. Ease now he having inſured a 1 a Hate 2s oat: xiii Fl — — 
Ade : hacnnons. by the law Marit ul! on money to he lent on hottomree, or Reſponientia 
real adventure, if a loſs happens, by the law marine, all | Bonds e eee 
the inſurer; are compellable to anſwer pro rare Teo Fe, Idi, on. penalty of forfeiring, treble, the ſan ip 
this is more by the cuſtom of merchants than by law; and ſure dor fear. This dohibltion 30 — Bs 3 me * 
by ſome opinions, only the firſt ſubſcribers, who under- * opds of the ſobieds * 4 ſuch 10 enen —— e ſhips 
writ ſo much as the real adventure amounted to, are to Se e eee Oh e eee traded 
i 7 se there before the 7th of Oeber ug 4. 
be made liable, and the reſt to have their premiums deduct -- n „ .. W e ie asc 
ed, and be diſcharged. Grof. Introd; Jur. Hol, 212. By tbe: fta. 49 Geo. 2. 4. 37 No affuranct ſhall" be 
But we canceive- the latter poſixion is not, now, law in made by any perſon vn any g belonging to his Majeſty 
this kingdom. e e ee e er his ſubjects, (except privateers, and by the owners of 
If a merchant freights out wool, Ce. which occaſions them) ax en any: goods laden on board ſuch ſhip, interef er 
a forfeiture of ſhip and lading ; or if he lades contra - no inter ei, or without further proof of intereſt than, the 
band goods knowingly, and afterwards igſares the fame, | policy, or by way of gaming or wagering, or without 
and "they are ſeized by the King's officers ; the in- benefit of ſalvage to the a urer. And every ſuch aſhrance 
fſurers are not liable to bear the loſs : But if goods #n/#red, ] fall be void. \Re-afuranreſhall not be made excepe the 
Are not contraband at the time of the lading and 7»fur- | Aurer becomes inſolvent, and then but to the value before 
ance, and after become ſuch, if they are then ſeized, the Hurra, and to be expreſſed in the policy to be-re-afurance. 
' inſurers are anſwerable. 12 Car. 2. 322 The plaintiff in any action upon a policy of aſurante, 
A ip is inſured for a voyage; or cruiſe of three months ſhall, -vithiw ffteen days after requeſt, declare what ſums he 
and is taken by the enemy within that time, but before. hath aſurud in the whole, or borrowed at Reſpondentia or 
me is carried infra proefidia hoſtis is re · taken by an Exꝑliſs- bottomtee for the voyage. 
nan, and is now a living ſhip, this is a total loſs. v. ig. Any P erlon ſued on Fend of aſſurance may bring the $i 
Rep. par. 1. fol. 1911. 1] money into court,” and if th. Plaintiff ſhall refuſe to ac- 1 
If a ſhip be inſured from the port of Londan to any fo- | cept it, and the jury ſhalf not aſſeſs more damages than | 1 
reign place, and before the ſhip breaks groutd ſhe hap- the money brought into court, the plaintiff ſhall pay coſts, 28 
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of © A 
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pens to take fire, and is conſumed, the igſarers are not | See Bottomree, © 
-obliged to anſwer, unleſs the words of the in/arance are | 
At and from the port of London; for the adventure did not 1 
we ae ll the hip was on 3 Tho' if En; . N 4 EE deities: [41 
the ſhip roken ground, and afterwards been driven | Baratry is when the maſter of a ſhip, o * 
iy florm back 16 the port of Lauth, and thers bad taken chert eon or infakirs, Whether BY än diog ana 
fire, the in/arery muſt anſwer. Rot, Scatcar. 15 Car. 2. with the ſhip, ſinking her, deſerting her, or imbezillin 
Goods are ſtolen and 1mbezilled on ſhip- board, zbe'ma/- | the cargo. Did. Tr. and Com. TR % 09 DST» O 
ter, and not the in/arers are liable, This muſt be under·- Baratry of the mariners is a diſeaſe ſo epidemical on 
ſtood where there is not any proviſion in the policy for | ſhipboard, that it is very rare for a _ maſter to prevent it. 
ſuch an act. When #r/urers ate to anſwer, and it happens | However the la does in ſuch'caſes impute esch and 
that ſome part only of the effects inſured are loſt, as in | faults committed by them to the, negligence of the miſter ; 
the caſe of ejection in a ſtorm, or other ſuch accidents; and, were it otherwiſe, the merchant would be in a very 
then the in/urers make an ' average of it, and each man dangerous condition, The reaſons why he ought to be re- 
pays ſo much per cent, in proportion to the ſum for which | ſponfidle are, that the mariners are of his own chuſin 
he ſubſcribed. © When advice is received of the loſsof the | 'and under his government, and Know go other fu 
ſhip or goods, application is to be made to the Barer, 1 K Thipboard but himſelf; and if they are fault 
and the vouchers to be produced; with which if they are be way cortect and puniſh them, and juſtify the 448 : 
ſatisfied, they will pay the money; but if they have rea- by law: and, if the fact is apparently proved againſt 
ſonable ground to ſcruple it, the iure mult wait con- | them, may reimburſe himſelf out of their wages. Ille 
venient time, till the inſurers can obtain a more ſatisfac- 4, 1. k, 3. J 13, cites Roll, Abr. 3 33. Pa Rh. i Jy 
| hs wy or if n heard of the ſhip in any in B. R. Horn v. SU b. 5385. N e. 
reaſonable time, the inſurers are obliged to pay the mo- Therefore, in all caſes whereſoever the merchant 102 
ney : Tho' if the ſhip afterwards arri ve in ſafety; the mo- | aboard any rod sor hrchardive, if a | 
Yr a y damnified, he muſt e reſpon 855 
| for them; for the very lading them' 92 58 wake, — 
5 | . liable, 
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ney is to be returned them by the infured. Mer. Compan- ziled, of any other wa 


91, 96, 97. 
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| Viable, and that as well by the Common law as the law 


marine. Molloy, 6. 1. e. 3. . 14. cites 1 J irn. 190, 238. 
I Med. 8 2 Lev. 69. N 

Navy, if his 

or wharf to fetch s on ſhipboard, if once they have 
taken charge of them, the maſter becomes immediately 


reſponſible, if they ſteal, loſe, damnify, or imbezil them. 


Molloy, J. 1. e. 3. J. 1 


Wanne ade beratry..of the | 


maſter, We. in an action brought thereupon, the jury 
found that the ſhip was loſt by the fraud and negligence 
of the maſter: The court held, that if the matter run 
away with the ſhip, or imbezil the goods, the merchant 
may have an action againſt him; for it is reaſonable that 
merchants who hazard their ftocks in foreign traffick, 
ſhould ſecure themſelves in what manner they thick pro- 
per, againſt baratry of the maſter and all other frauds; 
and this muſt be intended fraud in the maſter; not a 
bare neglect: and they all agreed that fraud is baratry, 
tho" not named in the covenant ; but xzeg/;gence might 
not. 1 Med. 230, 2332 TIN . 

Baratry imports fraud (Ds Fre/ze Glaſſar. verbo Bara- 
taria fraus, dulus, ) and he who commits a fraud may 

roperly be ſaid to be guilty of a neglect of his duty. 

— of 2 maſter is not to be confined to the maſter's 
running away with the ſhip; and the general words of 
the policy ought to be conſtrued to extend to loſſes of the 
like nature as thoſe mentioned before, Loſſes ariſing 
from the fraud of the maſter, are of the ſame nature as if 
he had run away with the ſhip, ſuppoſing baratry to be 
confined to that which is not, becauſe 1t imports any 
fraud. Ld. Raym. 1349. Knight v. Cambridge. Stran. 
581. S. C. Vide the caſe of Stamma v. Brown. 2 Stra. 
1173. where the deviation of the after, being for the 
benefit of his owners, and not for his own, was conſtrued 
not to be bearairy, in an action on a policy brought by 
2 perſon who had put goods on board to be carried to 
Marſeilles. 

Aa intention to deviate is not ſufficient. to diſcharge the 
underwriter. Feſer v. Vilnor. 2 Stra. 1249. 

The excuſe of neceſſity is always — Elon v. 
Brogden. 2 Stra. 1264. | 
| page ought to be performed according to aſage. 
2 Salk. 445. © „ | 

If * policy of infurance a damage happens, and 
afterwards in the ſame voyage a deviation, yet the aſſured 
ſhall recover for what happened before the deviation; 
for the policy is diſcharged from the time of the dewia- 
tion only. Vid, Shower 129. Kemp and Andrews. 2 
Salk. 444. | 0 

In the French Exryclopedie it is called Baratteric, 
malverſation, tramperie, derived from Barat, an old 
French word out of uſe, which formerly fignified, 
tromperie, fourbe, memſonge. (tom. 2. fo. 68.) 1, e. cheating, 
fraud, deceit. 


III. Of warranty to depart with convey. 


Where the captain does every thing in his power, it is 
a departing with convoy ; and theſe agreements are never 
confined to preciſe words; as in the caſe of departing 


with convoy from London, where the place of rendezvous : 


is Spitbead; a loſs in going thither is within the policy, 
So that the plaintiff recovered. Stran. 1250. 19 Geo. 2. 
Fiforin v. Clive. See infra. 

A ſhip is to be conſidered as under inſurance to a place 
of general rendezvous, according to the interpretation of 
the words warranted to depart with convoy. Salk, 443, 
445- And if the parties mean to vary the inſurance from 
what is commonly underſtood, they ſhould particularize 
her departure with convoy from the place ſpecified. 
Stran, 1265, 2 Geo. 2. Gordon v. Morely, and Cambel 
v. Bordies. 

Action on a policy of inſurance ; the defendant pleaded 
nen aſſumpſit, and the jury found the policy, by which 
the inſurers undertook agaialt the perils of the ſea, pirates, 
enemies, &c. from Londen to Venice, warranted to depart 
with convoy. Er per cur. The words warranted to de- 
part with convoy, mean only that he will leave the port, 


and ſail with the convoy without any wilful default in | 


2 


the maſter ] therefore, if, by default of the maſter; the 
(hip is ſeparated and taken; the inſurers are not liable; 
but if there be no default, the maſter having done all chat 
could be done, and the ſhip is taken, they are liable: ſo 
if the ſhip be loſt by ſtreſs of weather; for they inſure 
| againſt theſe by their own agreement. 2 Call. 443. Hill, 
2 W. 9 M. in B. R. Jefferies V, Leganara, . N | 3 "Pray 
320, 4 Med. 58. 1 Show. 320. Carth. 216. Ele, 


Rep. 465. 


mariners go with the ſhip-boat tothe quay 


London, inſuring a ſhip from thence to the Eaft-lrg;e; 
warranted to depart with convoy; and ſhews that the ſhip 
went from London to the Downs, and from thence fry 
convoy, and was Joſt. After a frivolous plea and demur. 


objected, chat there was a departure without convoy, 74 
per cur. The clauſe warranted to depart with convoy, 


i. e. from ſuch place, where convoys are to be had, as the 


that are particular uſages, -- It is no part of the law of 


Mich.,4 F. & M. ia B. R. Letbulier's caſe. 


of Exchange. Lan of Inſurances, &c. and ſee Black, Com. 
2 460. 3 / 74. 47.436 


— 


/olvend. of the bond it is not expreſſed unto whom the 


— 


— 
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Action on 2 policy of inſurance | by the defendant 1 


rer, the caſe ſtood upon the declaration; to which it was 


muſt be conſtrued aceording to the uſage among merchants, 


Downs, c. Hoit Chief Juſtice contra; We take notice 
of the laws of merchants. that are general, not of thoſe 


merchants to take CONVOY in the Downs, 2 Salk, 443. 


The words warramed to depart with convoy have been 
reſolved to import, by the uſage of merchants, a conti- 
2 with that convoy as long as may be. Luc, Reh. 
387 1 "IF 8 a 
For another caſe, on the explanation of the words, but 
ſimilar to thoſe already ſtated, vide Lex Mercat, Rediwiv. 
277. Gordon and Murray v. Morley. Sittings after Mz. 
chaelmas term at Guildhall, 1746. by 

See a Collection of Caſes in Cunningham's Law of Bill. 


Intakers, Were a kind of thieves in the ort bern parts 
of England, ſo called, becauſe they did tale in and receive 
ſuch booties as their confederates the outfartners brought 
to them from the borders of Scotland; they are mentioned 
9 H. $o cap. 7. W * ' 

Intaſſare. See 7m. | | 

Intendment of Law, (i#:4/e2»s /zgis) The under- 
ſtanding, intention and true meaning of law. Co, Lite: 
78. ſays, the judges ought to judge according to the com- 
mon intendment of law. 

Intendment ſhall ſometimes ſupply that which is not 
fully expreſſed or apparent, and when a thing is doubtful 
in ſome caſes, iztendment may make it out; alſo many 
things ſhall be intended after verdiR, in acauſe, to make 
a good judgment: but intendment cannot ſupply the want 
of certainty in a charge in an indictment for any crime, 
Sc. 5 Rep. 121. 2 Hawk. P. C. 227, 441. 

Sometimes a thing is neceſſarily intended by what pre- 
cedes or follows it; and where an indifferent conſtruction 
may have two intendments, the rule is to tale it moſt firong- 
ly againſt the plaintiff, Show 162, Tho' if a plaintiff 
declares, that the defendant is bound to him by obliga- 
tion, it ſhall be intended that the obligation was ſealed 
and delivered: if one is bound in a bond, and in the 


money ſhall be paid, or if ſaid to the obligor ; the law 
will intend it is to be paid to the obligee: and where no 
time is limited for payment of the money, it ſhall be 
ixtended to be preſently paid. 2 Lill. Abr. 71. Paſcb. 
24 Car. B. R. | 

The intent of parties in deeds, contracts, Qc. is much 
regarded by the law: tho' it ſhall not take place againſt 
the dire& rules of law: the law doth not in conveyances 
of eſtates admit them regularly to paſs by intendment and 
implication; in deviſes of lands they are allowed, with 
due reſtrictions. Vangb. 261, 262. Where ſeiſin of an 
inheritance is once alledged, it ſhall be intended to cou. 
tinue till the contrary is ſhewn. Jones 181, A court 
pleaded generally to be held /ecund. conſuutud. ſhall be in- 
tended held according to the Common law. Com. Low 
Com. Plac. 276. Goldſb, 111. See Inflication. 

By intendment of law every parſon, or rector of 3 
church, is ſuppoſed to be reſident in his benefice, unleſs 


the contrary be proved, Co. Lit. 78. 5. _ 
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One part of a manor by common intendment ſhall not x 


+ 


be of another nature than, the reſt. Co, Lit, 7B. 


b. 


Ot common. intendment a will hall ut be Fp 
be made by colluſion, .Co., Lit. 78. 6, The law pre- 


ſumes that every ane will act for his beſt advantage ; 


therefore credits/the party 75 whatever is to his own pre- 


judice. Fin, Law, 10., Max, 53. Uſury ſhall not be 
1 unleſs. expteſsly found by the jury. Arg. 
Bridgm. 112. Mich. 15 Fac, cites 10 Rep. 59. Chancellor 


of Oxford's caſe. Covin ſhall not be intended or pre- 


ſumed in law, unleſs expteſsly averred, Afg. Bridgm. 
112. Cites the caſe of Tyrer.v, Litileton, 
and another againſt the. law, that intendment ſhall be 
taken which is according 10 law; and this by a reaſonable 


{& 


"When one word 
may have a double intendment, one according to 2he law, 


intendment. 3 Bulſ. 306. Mich, 1. Car. B. R. ws lo, 


o. Game v. Harvey. . 
Intendment of Crimes, In antient times felonious 
attempts, intending the death of another, were adjudged 
felony ; for the will was taken for the fad. Bratt, 1. E. z. 


But at this day the law does not generally puniſh in- 


tendments to do ill, if the intent be not executed, except 
in caſe of treaſon, where intention proved by circum- 


ſtances ſhall be puniſhed as if put in execution. 3 f. 
108. And if a perſon enter a houſe in the night, with 


intent to commit burglary, it is felony : and by ſtatute, 


maliciouſly cutting off or diſabling any limb or member, 


with an intent to disfigure, &c. is felony. 23 Car. 2. c. 1. 
and vide Ploaud. 474. Where aſſault and intent to com- 


mit robbery on the highway, is made felony and tranſ- 


portation, ſee 7 Geo. 2. c. 21. Intention of force and 


violence makes riots criminal. 3 IH. 9 Alſo where 
men do evil, and ſay they intend none; or if the in- 
tention be only to beat, and they kill a perſon, they are 


to be puniſhed for the crime done. Plowd. 345. And 


if a man entering a tavern, c. commit a treſpaſs, the 
law will judge that be intended it. 8 Rep. 147. Vide 


Murder. 


Intent or Intention. The words of deeds ſhall be 
conſtrued according to the intent of the parties, and not 


otherwiſe. 


The intent ſhall be deſtroyed where it does 


not agree with the law. PI. C. 160. 6, 162. b. Throg- 


morton v. Tracy. 


0 


In every agreement the intent is the chief thing that is 
to be conſidered; and if by the act of God, or other 
means not ariſing from the party himſelf, the agreement 
cannot be performed according to the words, yet the 


party ſhall perform it as near the intent as he may. Arg. 
PI. C. 290. Trin. 7 Eli. in caſe of Chapan v. Dalton. 


Common uſage and reputation frequently govern the 


matter, and direct the intention of the parties; as upon 
ſale of a barrel of beer the barrel is not ſold, but upon 
ſale of a hogſhead of wine it is otherwiſe, Sawil 124. 
Mich. 32 & 33 Eliz. in caſe of Matthew al. Biſhop v. 


Harcourt, Hard. 3. Arg. Trin. 165 5. in ſcacc. The 


intention of a man is not always to be purſued in equity; 
as if a man ſettles a term in truſt for one and his heirs, 
yet it ſhall go to the executor ; per Lord North, Paſcb. 


1683. 1 Fern. 164. in caſe of D. of Norfolk v. Howard. 


All deeds are but in nature of contracts, and the intent 


of the parties reduced into writing, and the intention is 
to be chiefly regarded. In an act of parliament the in- 
tention appearing in the preamble ſhall controul the let- 
ter of the law; and from the regard which the law itſelf 
gives to the intention of the party, itis, that where there 
is fine by render, there ſhall be no dower; and ſo a rent 


or recognizance ſhall not be extinguiſhed by levying a fine 
to the party. Per Maſter of the Rolls. _ Paſeh. 1688. 
Hern. 58. See 14 Vin. Abr. tit. Intent. wa 

Intenſione, Is a writ that lies againſt him who enters 
into lands after the death of tenant in dower or for life, 
c. and holds out him in rever/ion or remainder. F. N. 
B. 203. | PIES. OFT MITES 

7 $4 Canem + Lupum, Words formerly uſed in ap- 


peals to ſignify the crime being done in the twilight. 


M. filia N. de Okele appellat J. C. pro raptu & pace re- 
gis frada die Martis prox, &c. Inter canem & lupum,'s. e. 
In crepuſculo, ſcilicet, Anglice twilight, i. e. inter diem et 


noctem, etc. Inter Placita de Trin. 7 Ed. 1. Rot. 12. 


Glouc.— n placit, de domo combuſta malitio/e, hora vf. 


+ 
* 


4 


others betwixt Gaw# aud buzzard. Cowell. 
Intercommoning, Is where the commons of two ma- 


— 


F 


* 


| 1 A. N ö 
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fertina, ſe. Inter canem & lupum wenerunt malefaforer, 
etc. Plac. Cor. apud Nous Caftrum. 24 Ed. 6, Rot. 


6. This in Herefordſhire, they call the mock ſhadow, cor- 


raptly the nick-/badt,” and in the north, day-light's gate; 


'nory lie together, aud the inhabitants of both have time 
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Interviſtton, (inrerd87o and interdifum) Has the 
fame fignificarion in the Common, as it hath in the Ca - 
non law, which thus def nes it: interdictis oft fenſura ec - 
 clefiaſtica probibens uuminiſtrutionem divinorum. And ſo 


it is aſed 22 Hen. 8. tap. 12. and 25 juſdem, cap. 23. 


' Eotlem anno relaxatum i interdictum Oxoniz, quod au- 


rhoritate Domini Job. Epiſcopi Lincs propter clericidium et 
Jacrilegia anno proximo prætirito fuit illatum, Wali. Hiſt. 
Anno 13 575 So that an7nterdia js, a general exeommu- 
nication of a whole country or province: itis: mentioned 
in ſome of our biſtorians, vin. Knighton tells us, anno 
1208. that the Pope excommunicated King Jobn, and all 
his adherents, Er totam terram Anglicanam ſuppeſuit inter- 


dicto, which began the firſt Sunday after Zafter, and con- 


tinued ſix years and one month; during all which time 


nothing was done in the ehurches beſides baptiſm and 
confeſſions of dying peoplteQ. | 975 150 


Ie - #4 26, 


The form of an interd &, as ſet down by Da Carpe 1 


follows, ix. 


IN the name of Chriſt, Ve the biſbop, in behalf of the 
. Father, Sen, and Holy Ghoſt, and of St. Peter, the chief 
of the apoſiles, and in our own behalf, do excommunicate and 
interdict 7his church, and all the chapels thereunto belonging, 
that no man from henceforth may have leave to fing maſs, er 
to hear it, or in any "wiſe to adminiſſer any divine office," nor 
to receive God's Fithes without our lea ut; and whoſoever ali 
preſume to fing or hear maſs, or perform any divine office, or 
to receive any tithes contrary to this interdict, on the part of 
Cod the Father Almighty, and of the Son, and of the Holy 
Ghoſt, and on the behalf of St. Peter, and all the ſaints, let 
him be accurſed and ſeparated from all Chriflian ſociety, 
and from entering into Holy Mother: Church, where there 
is forgiveneſs of fins; and let him be Anathema, Mara- 
1 for ever, with the devils in hell. Fiat, fiat, fiat. 
nen. eins gain 5 1 . 


. b& þ 37 j \ 
This ſevere church cenſure hath been of long time diſ- 
wet 361-27 3 e 5 To hun vs ie et mob, 
Interdictum, In the Civil law, was a prohibition or 
injunction of the prætor, or an order for the poſſeſſion of 
a thing in diſpute, made by the magiſtrate per interdifum 
repetere pofſi[/ionem ſuam. Cic. pro Cæcin. 3. If a bill be 
filed in either of our courts of equity to quiet the poſſeſſion 
of lands, to ſtay waſte, or to ſtop proceedings at law, an 
injunction is prayed in the nature of the iz/erdiftum of the 
Civil law, commanding the defendant to ceaſee 
-  Jnterdiited of Mater and Fire, Were anciently thoſe 
perſons whoſuffered baniſhment for ſome crime; by which 
Judgment, order was given that no man ſhould receive 
them into his houſe, but deny them fire and water, the 
two neceſſary elements of life, which amounted as it were 
to a civil death; and this was called legitinam exilium, 
ys Li (1 po; 19 wn ks 833 1 
Intereſt, (interefz) Is commonly taken for a chattel 


real, as a leaſe for years, etc. and more particularly for a 


Future term; in which caſe. it is ſaid in pleading, that 
one is poſſeſſed de intereſſe termini. Therefore an eltate in 
lands is better than a right or -intereſt in them: tho' in 


legal underſtanding an intereſt extends to eſtates, rights 
and titles, that a man hath in, or out of lands, etc. ſo as 


by grant of his whole intereſt in ſuch land, à rever6on 
therein as well as poſſeſſion in fee-ſimple ſhall paſs, Co. 


Lit. 345» . 


A mortgage is an intereſt in land, and on non-pay- 


ment, the eſtate. is abſolute in law, and his intereſt is 


good in equity to intitle him to receive and enjoy the 
profits till redemption! or ſatisfaction, and, on a fore- 
.6N * b cloſure, 
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out of mind de paſtured their cattle promiſcuouſſy in each. 
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cloſure, he hath the abſolute eflate both in law and equity, 


> Mod. 1 See Black, Com. 2 V 134. | 
: — of Money, Az diſtinguiſhed from the princi- 


pal, what lawfal, Fr. See U/ary, and Black. Com, 27. 


l Fer an eftate is deviſed for payment of debts, Chan- 
cery will not allow intereſt for debts. 
94. Dolman v. Pritman. Where lands are charged with 
payment of a ſum in | grob, they are alſo chargeable in 
equity with payment of intereſt for ſuch ſum. Hill. 29 
Car. 2. Fin. R. 286. Shipton v. Tyrrel. Intereſt is re- 
covered by way of damages, where damages are recovered 
ratione detentionis debiti z but not where damages only are 
recovered, for intereſt is not recovered occaffone dampno- 
ram; per Poxuell J. 2 Salk, 623. Hill. 10 V. 3. B. R. 
Saua land v. Squire. No intereſt to be allowed for coſts, 
MS. Tab. cites 6 Feb. 1719. Butler v. Burk. Fer more 
harnring on this ſabje#, ſee 14 Vin. Abr. it, Intereſt. 

Intereſt ou Bankrupts Debts. The uſual rule is, 
that all intereſt on debts carrying intereſt ſhall ceaſe, 
from the time of iſſuing the commiſſion, yet, in caſe of a 
ſurplus left after payment of every debt, ſuch intereſt 
ſhall again revive, and be ch le on the bankrupt, or 
his repreſentatives. Art. 244. Black. Com. 2 V. 488. 

Intereſt on Legacies. In caſe ofa veſted legacy, due 
immediately, and charged on land, on money in the 
funds, which yield an immediate profit, intereſt ſhall be 
payable thereon from the teſtator's death ; bat if charged 
only on the perſonal eſtate, which cannot be 1mme- 
diately got in, it ſhall carry intereſt only from the end of 
the year after the death of the teſtator. 2 P. Was. 26, 
27. Black Com. 2 /.513, 514. : 

Ietereft, or no Intereft, in policies of inſurance, ſee 2 
Geo. 2. c. 37. and tit. Iaſarasce, and Black. Com. 2 V. 


E Witneſs, Intereſted witneſſes may be ex- 
amined upon a weir dire, if ſuſpected to be ſecretly con- 
cerned in the event, or their intereſt may be proved in 
court, Black. Com. 3 J. 370. | ; 
Interlineation in a deed. A deed may be avoided 
by matter ex foff fadbe, as by raſure, iater/ining, or other 
alteration in any material part; anleſs a memorandum 


de made thereof at the time of the execution and atteſta- 


tion. 11 Rep, 27. Black. Com. 2 V. 308. 
Interlocutozy Decree in Chancery. In a ſuit in equity, 


if any matter of fact is ſtrongly controverted, the fa is 


uſually directed to be tried in the court of King's Bench, 
or at the aſſizes, upon a feigned ifſue, If a queſtion of 
mere law ariſes in the courſe of a eauſe, it is the practice 
of the court of Chancery to refer it to the opinion of the 
judges of the court of King's Bench, upon a caſe ſtated 
for that purpoſe. In ſuch caſes interlocutory decrees, or 


orders are made. See Black. Com, 3 V. 452, 453. 
Interlocutozy Judgment, Interlocutory judgments 


are ſuch as are given in the middle of a cauſe, upon ſome | 


proceeding on default, which is only intermediate, 
may not taal determine or complete the ſuit, As 
judgment for the plaintiff in abatement, of re/pondear 
ouſter, i. e. that defendant ſhall anſwer over, or farther, 
plead in chief, or put in a more ſabſtantia plea. 


But the interlocutory judgments, moſt uſually ſpoken of, 


are thoſe i leat judgments, whereby the right of the 
plaintiff is indeed eſtabliſhed, but the quantum of damages 
ſuſtained by him is not aſcertained, which is the province 
of a jury. In ſuch caſe a writ of inquiry iſſues to the 
ſheriff, who ſummons a jury, enquires of the damages, 
and returns to the court the inquiſition ſo taken, where- 
the plaintiff's attorney taxes coſts, and figns final 


upon 
udement, See Black. Com. 3. 397. 8 
1 IJnterlocutozy Oꝛder, 1 232 Is that 


which decides _ the uw — only ſome 2 
matter, which happens between the beginning and end © 
it; as where an — 4 is made in C 105 the plain- 
tiff to have an injundJion, fc. till the hearing of the cauſe: 
this, or any ſuch order, not being aal, is interlocutory.— 
Ordo interlocutorias- nor definit controver/iam, ſed aliguid 
obiter, ad cau/am pertinent, decernit. Lanc. Inſt. Juris 
Canon. lib. 3. : 8 

Interlopers, Perſons who intercept the trade of a com- 
pany of merchant. Merc. Dia. | 


3 Cb. Rep. i 


| 


H Nim 


Interpleader in Actions, ſee Exterdleader, 
Anterregnum, There can't be any interregaum, in this 
country, by the policy of the conftiturion, for the right of 
ſovereignty is fully veſted in the ſucceſſor by the very 
deſcent of the crown. See. Black, Cam. 3 7, 196, 24,7 
Interrogatozies, Are particular queſtions 1 
of witneſſes brought in to be examined in a cauſe, eſpeci. 
ally in the court of Chancery. And theſe interrogatoriey 
muſt be exhibited by the parties inſuit on each fide; which 
are either direct for the party that produces them, or 
counter on behalf of the adverſe party; and generally both 
plaintiff and defendant may exhibit direct, and counter 
or mn tmerrogatories. 5 OW . 
ey are to be pertinent, and only to the points 1 
ſary, and either drawn or peruſed 67 counſel, DEE 
figned by them: if they are leading, viz. ſuch as theſe 
Did you not do or /ee ſuch a thing, Qc. the depoſitions os 
them will be ſuppreſſed ; for they ſhould be drawn, Did 
you ſee, or did you not ſee, &c. without leaning to either 
fide; and not only where they point more to one ſide of 
the queſtion than the other ; but if they are too particular 
they will likewiſe be ſuppreſſed: The commiſſioners, Ge. 
who examine witneſſes on interrogatories, muſt examine to 
one interrogatory only at a time; they are to hold the wit. 
neſſes to every point ixterrogated; and take what comes 
from them on their examination, without aſking any idle 
queſtions, or putting down any impertinent anſwers not 
relating to the interrogatories, &c, Practiſ. Attorn. firſe 
Edit. 225. See Depoſitions. 

At Common law, witneſſes going abroad, are ſome. 
times examined, by conſent, upon interrogatories 4 
bene eſſe, See Black. Com. 3 V. 383. The mode of trial, 
in equity, is by interrogatories, adminiſtered, in writing 
to the witneſſes. Black. Com. 3 V. 438. 4 V. 449. 

An attachment ſometimes iſſues againſc a perſon ſup. 
poſed guilty of ſome contempt to the court whence the 
proceſs goes forth, to bring him in; and when there, he 
is to ſtand committed, or put in bail to anſwer interroga- 
tories upon oath, Whether this proceeding is legal and 
conſtitutional or not, it is not for the editor to determine. 
But, as a contempt can ſcarce be committed without a 
witneſs, it ſhould ſeem more rational to indict the party, 
and give him tde benefit of a legal trial, by his peers, If 
it is in a court where the practice is to grant a rule to ſhew 
cauſe why an attachment ſhould not iſſue for a contempt, 
Sc. if there appears to the court a ſufficient ground to 
make the rule abſolute, a ſubſequent examination on in- 
terrogatories ſeems needleſs. It is, perhaps, only giving 
the party an opportunity of committing perjury to excul- 
pate himſelf, when he comes to reconſider his ſituation 
and the conſequences that may enſue, if the report of the 
officer ſhould be ultimately againſt him. | 

If a contempt is committed in the face of the court, 
and a commitment enſues, an examination upon interro- 
gatories muſt, to moſt men, appear totally unneceſſary, 

Inteſtates, (z/zfati). There are two kinds of inte/- 
tatesz one who makes no will; another who makes a 
will, and nominates executors, but they refuſe ; in which 
caſe he dies an inteflate, and the ordinary commits ad- 
miniſtration. 2 Par. 1»/+. fol. 397. In former times, he 
who died inteſtate, was accounted damned, becauſe (as 
Met. Par. tells us) he was obliged by the canons, to leave 
at leaſt a tenth part of his goods to pious uſes, for the 
redemption of his ſoul, therefore, whoever neglected ſo 
to do, took no care of his own ſalvation, They made no 
difference between a ſuicide and an inteſtate; for as, in 
one Caſe, the goods were forfeited to the King, ſo in 
the other they were forfeited to the chief lord. But be- 
cauſe it was accounted a very wicked thing to die without 
making any diſtribution of his goods to pious uſes, and 
ſach caſes often happen by ſudden deaths, therefore by 
ſubſequent conſtitutions, the biſhops had power to make 
ſuch diftribution as the inte himſelf was bound to do; 
and this was called Elremoſyna rationabilis. Thus in Mat. 
Paris, anno 1190. we read, Si quis ſubitanca norte ot! 
quolibet caſu pravceupatus fuifſet 'ut de rebuz ſuis diſponere 
non poet, di/iributio bonorun ejus ecelefraſtica fiebat aut bo- 
ritare: And it was by this means that the ſpiritual courts 
came firſt to have juriſdiction in teſtamentary caſes. 


| 


Cowell, i. e. by uſurpation. 
| 4 By 


I N T 


ey the ſtatute Nan. 2. Goods of intel ater were to be 
— — to the . to anſwer the debts of om: 
deceaſed, Ae. And the 22 &:23 Gar. 2, c. 10. ap- 
points a diftribution of ingfatet eſtates, after the debt 
and funeral expandes are paid, among the wiſe and chil- 
dren of the deceaſed 3 or, for want af ſuch, the next 
of kin, (Fc. And the act of parliament doth immedi- 
_ ately, upon the death of the iatſtate, veſt an intereſt in 
the perſons intitled ; ſo that if any one dies before che 
diſtribution, though within the year, his ſhare. hall' yo 
to his executors or adminiſtrators ; and not to the ſur- 
vivors and next of kin to the inteffatt. 1 Lil. Abr. 


* huſband ſhall not be compelled to diſtribute his wife's 
ate. 0 Cans 6:0 389% bin nn bet ache 
ei The . — and ſiſters ” — 1 have equal 
ares with the mother. 1 Fac. 24 c. 17. J. 7+ 2 
8 elaimed by the tae bs cuſtom ſhall 
be diſtributed.” ibid. ſ. 8. 9 
Diftribution ſhall: be made of eſtates pur autre vie, 
whereof there is not any ſpecial occupant, and which are 
undeviſed. 14 Geo, 2. c. 20. . 99. | oy 
If 4. by will appoints-that the executors of J. S. ſhall 
be his executors, and he dies, living J. S. there till the 
death of J. S. this is a dying ioteſtate of 4. for in the 
mean time A. has no executor. Per Dyer & Walhp, P. C. 
= b. | * i 1 5 N | 15 
So if J. makes J. S. (to be) his executor a year after 
his death; for within the year he dies inteſtate, and 
therefore for this the ordinary has power to commit ad- 
miniſtration, and it ſhall never be diſproved ; by Dyer 
and Walſp, P. C. 28 1. 3. And if executor proves the 
teſtament, and dies inteſtate, there, from the death of 
ſuch executor by dying inteſtate, the firſt teſtator dyeth 
inteſtate, and for that reaſon the ordinary may grant 
adminiſtration, Per Dyer and Weſton, ibid. 281. 6, 


282. a2. | | | 
Where the ſtrictneſs of the Civil law is obſerved, there 


0 


2 man cannot die partly teſtate and partly inteſtate; tho“ 


here in Eng/and, where that ceremonial ſtrictneſs is not 
obferved, but all immunities enjoyed, being not obliged 
to any other obſervance in making teſtaments than what 
is jure gentium, a man may ſeveral ways die partly teſtate 
and partly inteſtate. 1 Godolph, Orph. Leg. cap. 19. 

a, | 3 
8 Low was aſſigned that one pleaded (cam 1e//aments 
annexo qui obiit inteflatus) which is abſurd and repug- 
nant; per cur. It is well; for though one make 3 will, 
yet if fe make no executor, he is inteſtate, Comb. 20. 


See Adminiſirators. | | 
Inteſtates Eſtates, Are the goods and chattels of 
perſons dying inteflate. 2 Lil. Abr. 73. #67 
Intol & Uttol, Toll or cuſtom paid for things im- 
ported and exported, or brought in, and fold out. 
Intrare Mariſcum, Signiſies to drain any low ground, 
and by dikes, walls, &c. take ix and reduce it to her- 
bage or paſturez whence comes the word inxings. Wil. 
Thorn. 
Intruſion, (Iatruſſo, Is when the anceſtor dies ſeiſed 
of any eſtate of inheritance, eapectant upon an eſtate for 
life, and then tenant for life dies, between whoſe death 
and entry of the heir, a ſtranger intrudes. Co, Lit. 227, 
—— -[ntrufio eff ubi quis, cui nellum jus competit in re nec 
fſeintilla juris, poſſe/Fonem vacuam ingreditur, Fc, Bratt. 
lib. 4. cap. 2. By which intruſion ignibeth an uolaw- 
ful entry into lands or tenements void of a poſſeſſor, by 
him who hath no right vo the ſame; And the difference 
between an intruder and an abator is this, that an abator 
entereth into lands void by the death of a tenant in 
fee; and an intruder enters into land void by the death 
of tenant for life, or years. F..N. B. 203, And there 
is a writ of intruſion, which lies where the tenant for life, 
Oc. dies; but if a man doth intrude after the death of 
ſuch a tenant, he in reverſion in tail ſhall not have this 
writ, but is put to his formedox: For it lieth only for | 
him who hath be rever/fion is fee-fimple, &c. after the 
death of tenant for life, or in dower, c. New Nat. 


Br. 509. | 


after the tenant's eſtate ended, 8 
Dy Stat, 21 Jac. 1. cap. 14. the defendants may plead 


Lord. 


* 


„ * 
* . 
g Hee ; &. - + 
- * 
£ * 
= N ip ob 


Alſo: abe having ſuch a fee-eſtate. in, remainder, hall 
have writ of ista f and the aſſignee of the remainder 


may bring it, as well as an beir, c. I. Ejectments 
are now chiefly in uſe. | | 


+ As be who caters and keeps the right heir. from the 


poſſeſſion of his anceſtor is an in:r4dr puniſhable by Com- 

mon law; ſo he who enters on the King's land and takes 

the. profits, is an intruder againſt the King. Co. Lit. 

277. For this intru/ion information may. be . 
a 


but before office found, he who occupies the land 
not be ſaid to be an intruder, for intruſſan cannot be but 
where the King is actually poſſeſſed, which is not before 
office; though the King is intitled to the meſne profits. 
oor 20G, 


the general iſſue in informations of intra on 
behalf of the King, and retain their poſſeſſion till trial; 


where the King bath been out of poſſeſſion, and not re- 
ceived the profits for twenty years: And no /cire facias 


ſhall iſſue, whereupon the ſubject ſhall be forced ta, ſpe- 
1 pleading, Ac. See Black. Com, ** * 16g, 185 hs 
261. | Ps 
infunt within age entered into his lands, and held out his 
, 4... - Ft 
, IJntruflone, Is the writ brought againſt an intruder 3 
by him that hath fee-ſimple, Cc. New Nas. Br, 453. 
Invadiare, To engage or mortgage lands; and izva- 
diations were mortgages of land. ——Confirmamus eis omnes 


donationes, venditiones, et invadiationes, sc. Mon, An gl. 


Tom. 1. p- 478. . | | 
Invadiationes, Morigages or Pledges. bid. 
Invadiatus, Is when one has been accuſed of ſome 

crime, which being not fully proved, he is put /ab debisa 

fidgjuſfione. | 


Invaſones, In the inquifition of ſerjeancies and | 
knights fees; anno 12 and 13 of King Job, there are 


ſowe titles called /ava/ianes; et in vaſiones /aper regem. 
Inventiones, ls uſed in antient charters for treafure- 
trove, money or goods found by any perſon, and not chal- 
lenged by the owner; which, by the Common law is due 
to the King, who grants the privilege or benefit, to ſome 
particular ſubjefts.——2yod babeart inventiones en in 
Mare et in Terra, Chart. K. Ed. 1. to the Barons of the 
Cinque Ports. Placit. temp. Edw. 1. & Edw. 2. MS. 


f. 89. 

Inventozy, ( Inventoriam) Is a liſt or ſchedule con- 
taining a true deſcription of all the goods and chattels of 
2 perſon deceaſed at the time of his death, with their 
value appraiſed by indifferent perſons ; which every ex- 
ecutor or adminiſtrator ought to exhibit to the biſhop or 
ordinary at ſuch time as he ſhall appoint. Weſt. Symb. 
lib. 2. pag. 696, By 21 H. 8. c. 5, Executors and 
adminiſtrators are required to make and deliver in upon 


j oath to the ordinary, inventories indented, of which one 


part ſhall remain with the ordinary, and the other part 
with the executor or adminiſtrator: And the intention 
of this ſtatute was for the benefit of the creditors and 
legatees, that the executor or adminiſtrator might not 
canceal any part of the perſona) eſtate from them: Tho? 
as to the valuation it is not concluſive, but the real value 
found by a jury; if they are under valued, the cre- 
ditors may take them as appraiſed; and if oyer-valued, 
it ſhall not be prejudicial to the executor. 2 Nel/. Abr. 

1015. | 
But though generally all the perſonal eſtate of the 
deceaſed, of what nature or quality ſoever, ought to be 
put into the inwentory; yet goods given away in the life- 
time of the deceaſed, and actually in the poſſeſſion of the 
party to whom given, and the goods to which a huſband 
is intitled as adminiſtrator to his wife, are not to be 
included. 3 Bulf. 355. Notwithſtanding the law requires 
that the inventory be exhibited within free months after 
the death of the perſon, if it is done afterwards, it is 
good, for the ordinary may diſpenſe with the time, and 
even in ſome caſes, whether it ſhall be exhibited, or not ; 
as where creditors are paid, and the will performed, etc: 
Raym, 470. Theſe inventories proceed from the Civil 
law ; and as, by the old Remax law, the beir was obliged 
. 80 
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 Phwd. 375. But if the daughter and female heir cometh 


Paul, MS. A 


A i, . 
1 | N V | 
| * y 
a * * 


to anſwer all the weſtator's debrs, Ja finian ordaintd, 
that inventories ſhould be made of the ſubſtance of the de- 


ceaſed, and he ſhould be uo further charged; Fafin. . 
In common parlance, Je. The term inventory is applied 
on other and more frequent occaſions, as on the ſale of 


goods by agreement between parties accounts of the goods 
told (ſuppotng them paſſing with the "poſſeſſion of an 
houſe,” &c.) are called inventories. 80 the accounts 
taken by ſheriffs, of goods levied and fold under execu- 
tions, ate called inventories, &e, See Executor and 

Black. Com. 2 . 510. W 25 

In ventre fa mere, (Fr.) In the mother's belly, re- 

lating to which there is a writ mentioned in the regiſſer of 
writs, and in 12 Car. 2. cap. 24. Infant in wentre '# 
mere, is where a woman is with child at the time of her 
huſband's death; Which child, if he had been born, 
would have been heir to the land of the huſband: And 
this is ſometimes privily, and ſometimes open and viſible. 

1 Sbep. Abr. 142. And the law hath confideration of ſuch 
a child, on account of the apparent expectation of his 
birth: For a deviſe to an infant ia wentre e _ 
be by way of future executory deviſe. Raym. 164. 
* be vouched in his mother's belly ; and aftion 

lies for detainment of charters from him as heir, &c. 
Heb. 222. Dyer 186. And in all caſes, where a daughter 
or female comes into land by di/ſcext; there the ſon born 
after, ſhall ouſt her and have the land. 3 Rep. 61. 


= 


to land in nature of a purchaſer; as on a will of lands 
given to J. S. and his heirs, kad he hath a daughter 
when the deviſor dies, his wife being then with child of 
a ſon; in this caſe the daughter ſhall enjoy the land, and 
not the after-born ſvn, 3 Rep. 61. 5 Ed. 4. 6. 9 H. 7. 
24. Vide Infunt. © 3 oo WO 
 Peſthamous children are enabled to take a contingent | 
remainder, which hath no truſt eſtate to preſerve it, by 
10 C11 V. z. c. 16. CER 
Inveritare, To verify or make p 
Inæ, c. 16. | 
 Fnverneſs, A duty of exciſe granted to the town of. 
es. i. „% 17. It Gan 2. & 16. A an 
Inveſt and Jnveſtiture, (from the Fr. aver, Sig- 
nifies to give poſſeſſion : ſome define it thus, inveſtitura 
eft alicujus in ſuum jus introductio; a giving livery of ſeiſin 
or poſſeſſion. The cuſtoms and ceremonies of inveltiture 
or giving poſſ-ſion, were long practiſed with great varie- 
ty: at firſt ifiveſtitures were made by a form of words; 
afterwards by ſuch things as had moſt reſemblance to what 
was to be transferred; as lands paſſed by the delivery of 
a turf, c. which was done by the grantor to the perſon 
to whom the lands were granted: but in after ages, the 
things by which inveſtitures were made were not ſo exactly 
obſerved. Ingulph. p. 901. In the church, it was the 
cuſtom of old for Princes to promote ſuch as they liked to 
eccleſiaſtical benefices, and declare their choice and pro- 
motion by delivery, to the perſons choſen, of a paſtoral 
ſtaff and ring; the one a ſymbolical repreſentation of 
their ſpiritual marriage with the church; and the other 
of their paſtoral care and charge, which was termed in- 
veſtiture; after which they were conſecrated by eccleſiaſ- 
tical perſons. Howecen tells us, that King Richard, be- 
ing taken by the Emperor, gave this kingdom to him, er 
inveſtiv.t eum ine per pileum ſuum; and that the Emperor 
immediately afterwards returned the gift; er inveſtivit 
eu n per duplicem crucem de auro. Hoved. 724. It is ſcarce 
neceſſary to obſerve, unleſs for the information of an un- 
rienced reader, that it was not in the power of Richard, 
or of any other Kingbof this realm to give the Kingdom 
to the Emperor, or to any other perſon. The act was 
void, as was the ſhameful reſignation, made by Szepher, 
to the Pope. W. 2157 ſays, that John Duke of Lan- 
cafler was inveſted Duke of Aguitane, per Virgam et Pi- 
leum, p. 343. Sce Black. Com. 2 V. 23, 53, 209, 211. 
Inpvitatozia 4 Uenitarium, Thoſe hymns and pſalms 
that were ſung in the church to invite the people to 
prayer: They are mentioned in the ' fatute of St. 


roof of a thing. Leg. 


Invoice. A particular account of merchandiſe,” with 
its value, cuſtom and charges, Sc. aſent by a merchant ' 


1 0 1 


12 Car. $2 &. 34 4.0: % 
always happens in :conſequence of ſome eee 
this" peciet of 


to his factor er in 32 countty, ; St, 
Jnvoluntary- Manſlaughter, - Differs. from bomic;, 
lawful ag, ble: 


bter in conſequence of an Wu 
lawful ad. Vet, in general, when an involuntary lilling I 


3 


happens in conſequence of an unla ven ad, it will . 


dire mien or ere eee ae the: dar of 


the at which occafioned it. Vide Black; Coin 
193 " Ws JON 


6 : 
ty * 4 
© i e 


Staund. Prær. fol. 40. See Enure, © 


flocks for other perſons; Ee. 


Joens, joculus, and joeula, Which compre hend every thin 
that delighteth ; but, in a ſpecial and more reſtraine; 


women, and which in France they call zheir oxon;; as dia- 


monds, ear-rings, bracelets, c. Zut in this kingdom 
a wife ſhal] nor be intitled to jewels, diamond, Ge. on 


the death of her huſband, une rhey are ſuitable ro ber gua- 
=> a tbe e leaves Nn. to pay debts, Sc. 1 Rol. 


milites Anglici frenue nimis et viriliter jocabantur. Mar. 
.. me in * 
Jocarius, A jeſter. In a deed of Richard; abbot of 
| Bernay, to Henry Lovet, fine dat. among the witneſſes to 
it was Willielmo tune jocario Domini - Abbatis.' But in 
Domeſday it is ſaid Berdic was Joculator Regis, the King's 
jeſter. + CEERE 9h 
Jocelet, (Sax.) Prædiolum, agri culendi portiuncula, 
A little farm or manor ; in ſome. parts of Kent a poll, 


* 


as requiring but a ſmall yoke of oxen to till it. Sax. 


Didt. 


J uocus partitus, It is fo called when two propoſals 
are made, and a man hath: liberty to chooſe which he 
will. Nee poteſt tranſigere, nec paciſci, nec jocum parti- 
tum facere, nec aliud. Bracton, lib- 4. tract. 1, cap. 


32. par. 2. Etiam fi apparentibus partibus queruletur et 


reſpondeatur, five loquela per non lenuram vel per quem- 


cunque Biperti jocum cavilletur, etc, Hengham Magn, 
Cap. 4. * 21 N 


in a uit or action againſt another. F. V. B. fol. 118, 
201, 221. In all perſonal things, where two are charge - 
able to two, the one may ſatisfy it, and actept of ſatis- 
faction, and bind his companion; and yet one cannot 
have an action without his companion, nor both only 


againſt one. 2 Leon. 77. In joint perſonal actions againit 


two defendants, if they plead ſeverally, and the, plaintiff 
is nonſuit by one before he hath judgment againſt the 
other, he is barred (in that ſuit) againſt both. Hob. 180. 
A perſon, in conſideration of a tum of money paid to 
him by A. and B. promiſes. to procure their cattle dil- 
trained to be delivered; if they are not delivered, one 
joint action lies by the parties; for the conſideration can- 
not be divided. Style 156, 203. 1 Das. Abr. 5. And 
where two joint owners of a ſum of money are robbed 
upon the highway, they are to join in one action againſt 
the hundred. Latch 127, Dyer 307. It is otherwiſe 
if they have ſeveral properties. Jbid. (61 

Where the ſuit will ſurvive to the wife, ſhe muſt join 
in the action. Wilſ. par. 1. p. 224. and ſee ibid. par. 2. 
fol. 423. 7 8 | 


inhabitants of a hundred, &c. And where an aQtion 


againſt owners of a ſhip, in caſe of goods damaged, &c. 


quaſi er contradtu, it muſt be brought againſt all of them. 
3 Lev. 258. 3 Mod. 321. 2 Salk. 440. Though one 
partner acts in trade, where there are many partners, 
actions are to be brought againſt all the partners jointly 
for his acts. 1 Salt. 292. If two men are partners, an 


| one of them ſells goods in partnerſhip, action for the 


money muſt be brought in both their names, Godb. 244 


But where thete are two partners in merchandiſe, py 
0 


others. And there are feth-jobbers, who buy and fell 


| Iocalia, (Fr. jojaux)" Jewels; derived-from the Lat, 


ſenſe, it ſigniſies thoſe things which are ornaments: to 


Jocari, To contend with pikes. Ce aſtias die quidam 


Jojuder in Action, Is the coupling or joining of two 


gfe! 24! ©: won ©: a prone ems 
' Fuure, Signifies to Uke eggs, as the pardon ini, 


Upon a joint grievance all parties may join; as the 


1 01 


one of them àppoints 4 factor, they may have ſeveral 
writs of account agaitift him, or they may join. Moor 
188. And if one of the merchants dies, the ſarvivor 1s 
to bring the action. 2 Salk, 444. If one man calls two 
other men thieves, they ſhall not join in an action againſt 
him; and one joint action will not lie for, or againſt ſe- 
veral perſons for ſpeaking the ſame words. 1 Danv. 5. 
Palm 313. For the wrong one to one it ud wrong to the 
iber; and the "words of the one are not the words of 
the other. ha 80 „„ 

So, in aſſault and battery. On a joint treſpaſs the 

laintiff may declare ſeverally; but it remains joint till 
ſevered by the declaration. 2 Salt. 454. A man cannot 
declare in an action againſt one defendant for an aſſault 
and battery, and againſt! another for taking away his 
ds; becauſe the treſpaſſes are of ſeveral natures. But 
where they are done by two perſons jointly at one time, 
they may be both guilty of the whole, Szylſe'153; 10 
Rep. 66. If two men procure another to be indicted falſly 
of barretry; he may have action againſt them both joint- 
ly; and it is the ſame if two conſpire to maintain a ſuit, | 
though one only gives money, etc. batch 262. 

Tenants in common cannot join in an action of waſte 
againſt their Me; but it is otherwiſe in the caſe of co- 
parceners Or jointenants. Moor 34. Br | 

Joinder bf Counties. There can be no joinder of 
counties for the finding of an indictment: though in ap- 
peal of death, where a wound was given in one county, 


and the party died in another, the jury were to be re- 


turned jointly from each county, before the ſtatute 2 C 3 
£4. 6. c. 24. But by that ſtatute the law is altered; for 
now the whole may be tried either on indictment or ap- 
peal, in the county wherein the death is. 2 Hawk, P. C. 
323, 403- Where ſeveral perſons are arraigned upon 
the ſame indictment or appeal, and ſeverally plead Not 
* guilty, the proſecutor may either take out joint wenire's 
or ſeveral, H. P. C. 256. But after a joint wenire, ſe - 
veral ones cannot be taken out. 

Joinder in Demurrer. An iſſue offered upon matter 
of /aw is called demurrer. It confeſſes the fact to be true 
as ſtated by the oppoſite party, but denies, that by the 
law ariſing upon thoſe facts, any injury is done to the 
plaintiff, or, that it is ſuch an injury for which, though 
the plaintiff may maintain an action, yet he has miſtaken 


the form of his ation, or has not ſtated in his declara- 


tion a ſufficient ground to maintain his action, Wc, or, 
if the plaintiff demurs then he denies that the defendant 
has made out a legitimate excuſe; according to the party 
who firſt demurs. The form of the demurier is by aver- 
ring the pleading inſufficient in law, to anſwer the end 
propoſed by it. The oppofite party avers it to be ſuffi- 
cient, which is called a joinder in demurrer;. and then the 
parties are at iſſue in point of law, See Black. Com. 3 V. 

14, 315. | | | 
: Joindure in Battel, The form, on a writ of right, 
may be ſeen in Black. Com, Append, to 3 V. iv. 

Joitfdure of Iſſue, Of an iſſue in fa#, is when a 
party denies the fact pleaded by his antagoniſt who has 
tendered the iſſue thus, And this he prays may be in- 
« quired of by the country, or And of this he puts 
«« himſelf upon the country,” the party denying the 
fact, may immediately ſubjoin, ** And the ſaid A. B. 
doth the like.” Which done, the iſſue is ſaid to be 
joined, Vide Black. Com. 3 V. 315. 4. 334. See 
Joinder in Demurrer. | | 

Joint Actions. In perſonal actions, ſeveral wrongs 
may be joined in one writ; but actions founded upon a 
tort, and on a contract, cannot be joined, for they require 
different pleas and different proceſs. 1 Keb. 847. 1 
Vent. 266. So where there is a tore by the Common law, 
and a tort by flatute, they may not be joined; though 
where /zveral torts are by the Common law, they may be 
joined, if perſonal. 3 Salk. 203. — | 

Trover and afſumpfit may not be joined; but in an 
action againſt a common carrier, the plaintiff may declare 
in caſe upon the cuſtom of the realm, and alſo upon ro- 
wer and converſſon, for Not guilty anſwers to both. 1 
Danu Abr. 4. Debt upon an amerciament, and upon a 
mutuatus, may be joined in one declaration. W:l/. par. 1. 
248. $0, caſe for a migftaſance and negligence may be 
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| joined with account in ber io the (ame declaration. 
16. par. 2. 319. Two counts may be joined in the ſame 
declaration, where there is rhe /ame judgment in both. 16. 
321. And any actiohs may be joined, where the plea of 
Not guilty goes to all. 8 Rep. 47; Ejectment and bat- 
tery cannot be joined; but after verdict, where ſeveral 
damages were found, the plaintiff was allowed to releaſe 
thoſe for the battery, and had judgment for the ejeci ment. 
1 Darv. 3. If this is law, it ſhews.that cauſes of action 
cannot in every inſtance be joined; where the ſame plea 
will go to the whole. The doQrine in Dazvers ſeems to 
be law, for ſuppoſing jement, afſault and battery, &c. 
joined in one action, and a general verdict on Not guilty 
for the plaintiff, A new execution on ſuch a judgment 
muſt be framed, Indeed the joining two ſuch actions, 
ſeems rather abſurd, ' Although perſons may join in the 
perſonally, they ſhall always ſever in actions concerning 


the realty; that being more worthy draws over the 
per/onalty with it, in any action brought. 2 Mod. Rep. 
62. A perſon cannot as adminiſtrator, c. join an action 
for the right of another, with any action in his own right; 
becauſe the cofls will be entire, and it cannot be diſtinguiſbed 


himſelf. t Salk. 10. See this ſubje& well treated, or 
rather a variety of caſes, well ſelected and digeſted, in 
Com. Dig. iV. tit. Afton, | | 

N. B. Every thing, that comes within the compaſs of 
the writ, may be comprehended within the declaration; 
but the declaration cannot in any manner be extended be- 
yond wm writ. Vide alſo as to this ſubject, Gilb. H. C. P. 
4» 5, O, 7 8, 9. . | | 

oint and ſeveral, An intereſt cannot be granted 

Jointly and ſeverally; as if a man grants proximam adwe- 
cationem, or makes a leaſe for years, to two jointly and 
ſeverally, thoſe words (ſeverally) are void, and they are 
jointenants. 5 Rep. 19. Mich. 29 & 30 Eliz. Slings- 
Ey caſe. | 
A porver or authority may be joint and ſeveral. 5 Rep. 
19. Sling ſby's caſe. Joint words of parties ſhall, by con- 
ſtruction of law, be taken reſpectively and ſeverally, 5 
Rep. 7. 6. | | 


there when the covenant is made with the covenantees, && 
cum quolivet eorum, theſe words make the covenant ſeveral, 
in reſpect of their /eweral inters/s, 5 Rep. 19. And ſee 
Jenk. 262, 263. pl. 63. | | 
Grant of the next avoidance to two & cuilibet corum, to 
preſent 4. to the ſaid church, is good; for the conten- 
tion is avoided by reſtraining both to preſent 4, Fenk. 
263. pl. 63. See 14 Vin. Abr. 48, 469. 
Joint Executozs, Are accounted in law but as one 
perſon, and acts done by any of them ſhall be taken to be 


teſtator, 2 Nelſ. Abr. 1026. If two joint executors have 
a leaſe for years, one of them may ſell the term without 
the other's joining, becauſe both are paſſeſſed of it as one 
perſon in right of the teflator ; and this is the reaſon why 
one of them cannot aſſign the term to the other; and for 
which cauſe one joint executor cannot compel his com- 
panion to account. Cro. Elix. 347. Sid. 33. If one 
Joint executor gives an acquittance or releaſe, the other is 
bound by it; for as they are but one executor to the teſ- 
tator, each hath an authority over the whole eſtate. 2 
Brownl. 183. Keilw. 23. But if a releaſe is procured of 
one joint executor by fraud, for a leſs ſum than due 3 re- 
lief may be had in equity: and joint executors ſhall not 


than they are a&tually p:Y7/ſed of the goods of the teſtator. 
Moor 620, Cro. Eliz. 318. 2 Leon. 20g. Here muſt 
be an exception as to creditors, If joint executors, by 
agreement among themſelves, agree, that each ſhall in- 
termeddle with ſuch a part of the teſtator's eftate; in this 
Caſe each of them ſhall be chargeable for the whole by 
the agreement as to receipts, &c, Hard. 314. 

Alſo it has been decreed in Chancery, that if two or 
more executors join in a receipt, and one of them only 
receives the money, each of them is liable for the whole, 


Lf 


* to creditors at law; but as to legatees, and thoſe who 
60 claim 


the realty; and vaſe being a mixed action ſavouring of 


howw much he is to have as adminiſtrutor, and how nuch for 


When it appears by the count, that the ſeveral cove- - 
vantees have, or are to have, ſeveral intereſtt or eftates, 


the acts of every one of them; for they all repreſent the 


be charged by the adds of their companions, any further 
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claim diftribution, who have no remedy. but in equity, 
the receipt of one executor ſhall not charge the other, 1 
Sadt. 318. Two joint executors cannot plead diltiyt 
pleas, becauſe their teflator, if living, who wat but one 
per jan, on action braugbt again bim, could bave but one 
Fea, Raym 123. I: is held, where there are two joint 


executors, and one has poſſeſſed himſeif of a moiery of the | 


- gords, and then dies, in that caſe the ſurvivor ſhall have 
death ta bis three daughters, and the heirs males of their 


all. 2 P. Filltams 352. See Executors. | % 
Joint Fines, If 2 whole vill is to be fined, a_oint 
fine may be laid, and it will be good for the neceſũty of 
it; but in other caſes, fines for offences are to be ſeve- 
rally impoſed on each particular oftender, and not jointly 
upon all of them. 1 Kal. Rep. 33. II Rep. 42. Dyer 
211 | E FE 
Joint Jndiftments, May be ſometimes had: if of- 
fences of ſeveral perions ariſe from a joint criminal act, 
without any regard to any particular perſonal default or 
defect of either of the defendants ;..as the joint keeping of 
a gaming-houſe ; or unlawful hunting and carrying away 
deer; or for maintenance, extortion, &c. an indid ment or 
information may charge the defendants jointly. *1 Yexzr, 
302. 2 Hawk. P. C. 240. When there are more de- 
fendants than one in an information, they may not exhi- 
bit a zaint plea of Net guilty; but are to plead ſeverally, 
that neither they nor any of them are guilty, c. 21 H.6. 
20. 2 Rol. Abr. 707. 3 
Joint Lives. A bond was made to a woman dum ſola, 
to pay her ſo much yearly as long as ſhe and the obligor 
ſhould [ve togetber, ce Afterwards the woman mar- 
ried, and debt being brought on this bond by huſband 
and wife, the defendant pleaded, that he and the plain- 
t1t's wiie, did not live together; but it was adjudged, 
that the money ſhould be paid during their zoint lives, fo 
long as they were living at the ſame time, Sc. 1 Lutaw. 
555. And wiere a perſon in conſideration of receiving 
profits of the wife's lands on marriage, during their joint 
lives, was to pay a ſum of money yearly, 1n truſt for the 
wiſe, though it was not ſaid every year during, c. It 
was held, that the payment ſhall be intended to continue 
every year alio during their joint lives. 1 Lutw. 459. 
Leaſe for years to huſband and wife, if they, or any iſſue 
of their bodies ſhould ſo long live, has been adjudged ſo 
long as either the buſband, wife, or any of their iſſue 
ſhould live; and not ozly ſo long as the huſband and wife, 
Sc. ſhould jointly live. Moor 339. The word or may 
be taken disjunctively or diſtributively for either; when 
the word and, which requires a joining and coupling, 
ſhall not. | 
Jointenants, nul tenentes or qui conjundtim tenent ) 
Are thoſe who come to, and hold lands or tenements 
jointly by one title; and theſe jointerants muſt jointly 
plead, and be jeintiy ſued and impleaded, which property 
is common to them and copajceners; but yointenants 
have a ſole and peculiar quality of furvivorſhip, 
which coparceners have not; for if there be two or 
three jointenants, and one has iſſue and dies, the ſur- 
vivors, or ſurvivor, ſhall have the whole. Lit. 277, 
280. 1 lofi. 180, | : 
They are called jointenants, not only becauſe lands are 
conveyed to them jointly, by one and the ſame title; bur 
for that they take by purchaſe only; whereas an eftate in co- 
parcenary is always by deſcent. Ibid, Where a man is 
ſeiſcd of lauds and tenements, and makes a feoffment to 
two or more, and their heirs; or makes a leafe to them 
for lite; or where two, or more, have a joint eſtate in 
poſſeſſion, in a chattel real or perſonal; or a joint eſtate 
in a debt, duty, covenant, contract, &&c, it is a jointenancy ; 
and the part of him who dieth, goeth not to his heir or 
executor; but the whole to the ſurvivors or ſurvivor. 
But an exception is to be made as to joint merchants, 
ſor their ſtock or debts which they have in partnerſhip; 
for the ſhare of the perſon dying goes to the executor or 
adminiſtrator by the law merchant, and not to the ſur- 
vivor, bid. | 
If a father makes a deed of bargain and ſale of lands to 
his ſon, to hold to him and his heirs, fc. to the uſe of the 
father and ſon, and their heirs and aſſigns for ever, they 
arc jcuintenants, 2 Cro. 83, And if the father deviſes 
lands to his cldeit and other ſons, they are jointenants and 


| in the premiſſes of a deed to three, to hold 


makes a tenancy in cemmon. 2 And. 17. 


* * 
10 1 


not tenants 3h common. -Gole/.- 28. | Poph. 52, Uniet, 


- expreſſed in the will that they mall take as Tenants in : 


commoit,. and nr as jointenantse - 
ut I conceive if a man has two daughters only, and 
deviſes them an eſtate in fee, without any condition an. 
nexed, they may reject the deviſe and take as Heir in 
which cafe they will not be jointznants, ; 

A man deviſed lands to his wife for life, and after her 


bodies, c. The wife and the two eldeſt daughters 
died; and it was held that the ſurviving daughter ſhould 


have the whole for life, the three ſiſters being iin! 
for life, and ſeveral tenants in tail of the inheritance. 


Lee 47. A deviſe to two jointly and ſeverally, is a Joins 
tenancy. Poph. 52. If lands are deviſed to two equally 
and their heirs, they are jointenants; but if it had been 
to two, equally to be divided between them, it generally 
But by Her 
Ch. Jullice, the words egually to be divided, do not make 
a tenancy in common in a deed, but a jointenanq; tho? 
they might in a vill, 1 Salk. 390, ** Equally to be dj. 
vided in a deed of uſes makes a tenancy in common, Will, 
Par. 1. 261. | | wr" 3 5 | 

It 1s faid a term for years of goods deviſed to two 
equally, makes a tenancy in common, and not Jointenancy ; 
bat land deviſed to two equally, makes a jointenancy, 
Cro. 697. 3 Salk. 205. A deviſe to two equally to be 
divided, Babendum to them and the heirs of the ſurvivor, 
is a jointenancy, Style 211, 434. Lavds are given by will 
to two perſons, and the ſurvivor of them, and their heirs, 
equally to be divided between them ſhare and ſhare alike; it 
is held that the firſt part of the deviſe makes them joix- 
tenants for lite, and the latter words import a tenancy in 
common, 10 as they are tenants in common of the inberitance, 
2 Peere Williams 280, 282. | 

What words in a will make a tenancy in common, and 
yet there ſhall ben ſurvivorſhip, if any of the deviſees die 
under age, ſee Wil/. par. 1. 165, One by will gives the 
reſidue of his perſonal ellate to three perſons, it is a fin- 
tenancy, and the ſurvivor takes the whole; and where a 
ſurplus of ſuch eſtate is deviſed to 4. and B. aſter the 
debts and legacies are paid, on one's dying, it will ſur- 
vive. 2 Peere Williams 347. 

Two or more purchaſe land, and advance the money 
1n equal parts, and take a conveyance to them and their 
heirs; this makes a jointenancy with the chance of ſur- 
vivorſhip: But where the proportions of money are uot 
equal, they are in nature of partners; and though the legal 
eſtate ſurvives, the ſurvivor ſhall be as a rruftee tor the 
others, in reſpect of the ſums paid by each. Abr. Ca. 
Eg. 291. So, if where two having purchaſed jointh, 
afterwards one Jays out a conſiderable ſum on improve- 
ments, Cc. and dies, in equity it ſhall be a lien on the 
lands, and a truſt for the repreſentative of him who ad- 
vanced it. Jbid. | 

A rent of 10/, a year is granted to A. and B. to hold 
to one until he marry, and to the other till he is preſented 
to ſuch a church; it was holden they were jointenants, 
and that if either of them die before marriage or preſent- 
ment, the rent thall ſurvive. Co. Lit. 180. if /ands are 
given to ge men, and the heirs of their bodies, the remain- 
der to them and their heirs; they ſhall be jointenants for 
life, tenants in common of the eflate tail, and jointenants of 
the fre. finple. Ibid. 183. But where a remainder is 
limited to the right beirs of two perſons, in this caſe they 
ſhall take /evera/ly, though the words be joint. 5 Rep. 8. 
Land is granted to a man, and ſuch woman as ſha be 
his wife; here is no jointenancy, but the man will 
have the whole: Though if one make a ſeoffment in fee 
to the uſe of himſelf, and of ſuch wiſe as he ſhall aſter 
marry, for their lives; when he takes a wife, they are 
Jjointenants, Co. Lit. 188. 1 Rep. 101» 4 

One perſon is in by the Common law, and another Dy 
limitation of uſe, yet they may be jointenants by virtue 


; Lands given 
of a deed of grant, Se. Jen. Cent. 330 to one for life, 


remainder to another for life, remainder to the third - 
eue. 


life, they are not jointenants, but ſhall take /cc 
Dyer 160, _ 


There may be a jointenancy; tho? there is not equal 
benefit of ſurvivorſhip on both dides. 1 uf, 181, When 
2 fee-ſimple eſtate is limited. by a new conveyance, there 
one may have the fee, and another an eſtate for life; but 
when two. perſons are tenants for life: frſt, and one of 
them gets the fee-fimple,ithere/the jointùre 1s ſevered, - 2 
Rep. 6. If a reverſion deſcend upon one jointenant, the 
jointure.is ſevered, and by operation of law they are then 
tenants in common. 1 Bulft,\113.” And a diverſity has 
been taken, that evbere- the reverſion combs to the free- 


hold, the jointare is deſtroyed; but when the Freehold | 
comes to hem in .reverfion, and to another, it is otherwiſe. 


Cro. Eliz. 470, 743- 


Two infants are jointenants, .and one of them makes a | 


feoffment of his moiery : this will be a ſeverance of the 
jointenaney. Bro. Jointen. 13. A jointenant in-; fee grants 
a leaſe for life, and then dies; it fevers the jointure: 
Tho if the tenant for life die before either of the jointe- 
nants, then it is in ſtatu quo prius. Co Litt. 193. If 
there be two jointenants in fee, and one makes à leaſe 
for life to a ſtranger, the freehold and reverſion 18 c 
from the jointure: But in caſe one ſuch jointenant leaſes 
for years, the jointure of the inheritance is not ſevered; 
and the other jointenant ſhall have the reverſion by ſur- 
vivorſhip. Lat. 729, 1173. See peſt. 
are of a leaſe for qe cps ord and one lets his part 
but for three years, the jointdte is ſevered, fo that ſurvi- 
vorſhip ſhall not take place. 1 &/+. 188, 192. In caſe 
three perſons are jointly intereſted in a term, and one of 
them mortgages his third part; by this it has been held, 
the jointenancy was ſevered. 1 Salt. 158. But where 
one jointenant of lands, in order to ſever the jointenancy, 
and provide for his wife, makes a deed of gift of his 
moiety to her; this being made to the wife, and ſo void 
in law, cannot be made good. Preced. Ganc. 124+ 

If two jointenaats be of a term, and one commits felony, 
or is outlawed, Ec. the jointare will be ſevered; for the 
King ſhall have zhe moiety by the forfeiture: And if the 
jointenancy is of perſonal things, all will be forfeited. 
Plow. 410. | | b 

Where there are ſeveral jointenants in fee-tail, and 
ſome of them ſuffer a common recovery of the whole, the 
eſtate of the others is turned to @ rigbt; and contingent 


remainders may be deſtroyed, and a new eſtate gained 


thereby. Sid. 241. And if one jointenant levies a fine, 
it ſevers the jointenancy ; but it doth not amount to an 
actual turning out of his companion. 1 Salt. 286. A 
jointenant in fee makes a Ja/e for years, of the land, 
to begin preſently, or in futuro, and dies, it is a ſeverance 
of the jointenancy, and cannot be avoided by the ſurvi- 
vor; becauſe immediately, by force of the leaſe, the leſſee hath 
a right in the ſame land, of all that to the lefſor belongs. 
Lit. 286. See ante, and poſt, And it has been held, 
that where a jointenant in fee or for life, makes a leaſe 
for years to commence after his death, it is good againſt 
the ſurvivor. 2 Cro. 91. 2 Nelſ. Abr. 1037. But it 
has been alſo adjudged not good. Moor 776. Ney 157. 
See 2 Fern 323. | G | 

If there are two jointenants for life, it is ſaid each of 
them bath an eſtate for life, and for the life of his com- 
panion; and for that reaſon, if one of them make a leaſe, 
it ſhall continue not only during the life of the leſſor, but 
after his death during the life of his companion, as long as 
the original eſtate out of which it was derived: Tho! it 
bath been reſolved, that ſuch a jointenant hath only an 
eſtate for his own life, and a poſlibility of ſurviving his 
companion to be entitled to his part; therefore if be 
grants over his eſtate, that poſſibility is gone; and if he 
dies, the eſtate of the grantee ſhall revert to him in re- 
verſion, 1 Roll. 441. Jones 55. 3 Salk. 204, 208. 

If one jointenant grants a rent charge, &c, out of his 
Part, and dies, the ſurvivor ſhall have the whole land 
diſcharged: For he hath the land by ſurvivorſhip, and 
not by diſcent from his companion. Lzre, 286. 1 Co. 
Inſt. 184. And if one jointenant in fee, makes a leaſe 
for years, reſerving a rent, and dieth ; the ſurvivor ſhall 
have che reverſion, but not the rent, becauſe he claims 
by title paramount. Co. Lit. 18. 

Jointenants, as to the poſſeſſion of lands in jointure, 
are ſeiſed by. intireties of the whole, and of every part 


Two jointenants 


of 
| equally, (and the poſſeſſion of any Jointenant is the pof: 
ſeſſion of both) bat as to the righr of the land, they are 
ſeiſed ny of moieties, therefore if one grant the whole, 
a moiety only paſſeth. 1 Bulſt. 3. Cro. Elix. 8094 
If there be tho jointenants, and each make a ſeveral 
leaſe of the ui, their feveral moieties only ſhall paſs 
by each leaſe-: Wil, par. 1. fol. 1. Jointenants 
cannot ſingly diſpoſe of more than the part that belongs 
to them; Where they join in a feoffment, in judgment 
of law each of them gives but his reſpeQive part; ſo it is 


| I Inſt. 186. . ; | 
Every jointenant hath a right; as to his own ſhare, to 
' ſeveral purpoſes, as to give; leaſe, forfeit, Sc. But a 


void; the will not taking effect till after death, and 
the title of the ſurvivor cometh by the death. 1 1. 
186. Lirt, 287. One jointenant may /ea/e to his com- 
panion: But one jointenant cannot make a ferffment, or 
grant to another jointenant, tho' he may releaſe. 1 
Vent. 78. Raym 187. By whatever means a jointe- 
nant comes to the eſtate of his companion, by conveyance, 
Oe. from him; it may enure by way of releaſe, 2 Cro. 


Aion of treſpaſs or trover may not be brought by one 
jointenant againſt his companion, becauſe the polſelfton ef 
one is the poſſeſſion of the other, 1 Salk. 290. Before the 

| ſtatute 4 Ann. c. 16. one jointenant had no remedy 
againſt his companion, to recover damages for what he 
had received more than his ſhare; and a jointenant might 
prejudice his companion in the perſonalty, by reaſon of the 
privity and truſt between them, tho' not in the realty ; 
but that ſtatute gives action of account to one jointenant 


or tenant in common, his executors or adminiſtrators, - 


againſt the other, as bailiff or receiver, his executors, c. 
One jointenant may diftrain for rent alone; and he may 
avow in his own right, and as bailiff to the others, but 5 
cannot avow ſolely ; and he may not bring debt alone. 5 
Mod. 73, 150. | „ 

If a jointenant in fee - ſimple, is indebted to the King, 
and dieth; the lands cannot be extended in the hands 
of the ſurvivor; who claimeth not from his companion, 
but from the feoffor, Sc. 1 V. 185. Where there are 
two jointenants, and one is indebted to the King, and 
dieth, the other ſhall hold the land diſcharged of the debt: 
But if huſband and wife have a term jointly, and the huſ- 
band is indebted to the King, and dieth, in ſuch caſe 
the term ſhall be ſubject to the debt, becauſe the huſ- 
band might have difpoſed of the whole eſtate. Plogod. 
321. 

Judgment in action of debt, is had againſt one jointenant 
for life, who before execution releaſes to his companion; 
adjudged that the moiety is til! liable to the judgment 
during the life of the releaſor; but if he had died before 
execution. the ſurvivor ſhould have had the land diſcharg- 
ed of the debt and judgment. 6 Rep. 78. Huſband and 
wife were jointenants, and action was brought againſt the 
huſband alone, who made default, thereupon the wife 
prayed to be received; but it was not allowed, becauſe fe 
Was not a party to the writ ; but he in reverſion may be 
received, and plead jointenancy in abatement of the writ, 
Moor 242. | 

If a feme ſole and 4. B. purchaſe a term for years 
jointly, and afterwards intermarry, the jointenancy 
continues, Dyer, 318. 2 Nel/. Abr. 1035. Sed gu. if 
the huſband may not diſpoſe of the. whole as the wife's 
intereſt is only a chatre! ? See the next caſe. And where 
there are two women, jointenants of a leaſe for years, 
and one taketh huſband, and dies, the term ſhall ſurvive 
if the huſband hath not aliened her part, and ſevered the 
Jointure : But it is otherwiſe in caſe of goods, veſted in 
the huſband by marriage. 1 x. 185. Jointenants ſome- 
times enter into covenants not to take advantage of each 
other by ſurvivorſhip. Woods Int. 148. 

When there are two jointenants, and one aliens his 
part, the alienee and the other jointenant are 7enants in 
common ; for they clatm by ſeveral titles. Lit, 292, 319, 
321, And jointenants and tenants in common of ib. 


heritance, by ſtatute, are to make partition, as coparoe. ' 
ners; 


. ————— — 


of a gift in tail, leaſe for life, t. And for a condition 
broken, they ſhall only enter on a moiety of the lands. 


deviſe of land, whereof the deviſor is jointly ſeiſed, is 
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ners; alſo jointenants and tenants in common for life or 
years, may be compelled to do the ſame by writ of par- 
tition, Sc, 31 H. 8. & 1. 3 2 H. 8. c. 32. 8 9 
W. 3. c. 31. 


The King cannot be jointenant with any perſon, becau/e 
none cas be equal with bim. I Inſt, 1. Finch. 83. Aud 
Black. Cem. 2 V. 409. And a corporation cannot be 
jointly ſeiſed of any eſtate with another. 2 Lev. 12. 

The eſſential difference between joint-tenants and tenants 
in common is, that joixt-tenants have the lands by one joint 
title, and in one right, and tenants in common by ſeveral 
zitles, or by one title and by ſeveral rights; this is the 
reaſon, ſays lord Coke, that jeint · tenants have one joint 
freehold, and tenants in common have ſtveral freebolds, tho 
this property is common to them both, viz. that Heir oc- 
cupation is individed, and neither of them knowwerh bis. part 
in ſeveral, Co Lit. 189. 2. b | 

If there be two joint-tenants, and one releaſeth to the 
other, this paſſeth a fee without the word heirs, becauſe 
it refers to the whole fee, which they jointly took, and are 
poſſeſſed of, by force of the firſt conveyance ; but cenants 
in common cannot releaſe to each other; for a releaſe ſup- 
poſeth the party te have the thing in demand; but tenants 
in common have ſeveral giſtind freebolds, which they can- 
not transfer, otherwiſe than as perſons who are ſole ſeiſed. 
Ce. Lit. 9. 200. 6. 

Tenants in common cannot make a jcint leaſe of the 
aobole, ſor their eſtates are ſeveral and diflin@, and 
there is no frivity between them, and for that reaſon, 
one tenant in common may eafeoff another. H/il/. par. 
* 18. | 

Vide this ſubjeR fully and very learnedly treated of in 
3 New. Abr. 187, &c. And ſee farther as to joint - tenanqy, 
in lands. Black. Com. 2 V. 180. and as to joint-tenancy 
ia things perſenal. Ib. 2 V. 399 . | 

Jointures of Lands, A jointure is a ſettlement of 
lands and tenements made to a woman in conſideration of 
marriage ; or it is a covenant, whereby the huſband, or 
ſome friend of his, aſſureth to the wife, lands or tene- 
ments, for term of her life: I: is ſo called, either becauſe 
it is granted ratione junfure in matrimozio, or for that 
land in frank-marriage was given jointly to huſband and 
wife, and after to the heirs of their bodies, whereby the 
huſband and wife were made as it were jointenants during 
the coverture. 3 Rep. 27, By ſome ajointure is defined 
to be a bargain and contract of livelihood, adjeined to the 
contra? of marriage ; _ a competent proviſion of free- 
Bold lands or tenements, Sc. for the wife, to take ed 
after the death of the huſband, if Ge be ſelff is not the cauſe 
of the determination or for ftiture of it. 1 Inſt. 36. 4 Rep. 
25 3» 

1 to Co. Lit. 36. 3. The maxims of the 
Common law, that no right could be barred before it ac- 
crued; and that a right or title to a freehold could not be 
barred by acceptance of a collateral ſatisfaction, and thoſe 
reaſons allowing the wife to claim her dower, azd al/o 
the benefit of ſuch ſettlement as was made on ber, which be. 
iog contrary to juſtice. By 27 % 
citing, That whereas divers perſons had purchaſed, or 
© had eſtates made and conveyed of and in, divers lands, 
ggg. unto them and their wives, and to the heirs of the 
© huſband, or to the huſband and wife, and to the heirs 
« of their bodies, or to the huſband and wife for term of 
their lives, or for term of life of the wife,” Tis en- 
acted, That in ſuch caſe, or where any ſuch eſtate or 
« purchaſe of any lands, c. hath been or hereafter ſhall 
de made to any huſband and to his wife in manner and 
form above expreſſed. or to any other perſon or per- 
«* ſons, and to their beirs and aſſigne, to the uſe and 
« behoof of the ſaid huſband and wife, or to the uſe of 
«© (he wife, as is before rehearſed, for the jointure of 
« the wiſe; that then, in every ſuch caſe, every woman 
married having ſuch jointure made, or hereafter to be 
made, ſhall not claim nor have title to any dower of the 
reid ue of the lands, tenements or hereditaments, that at 
any time were her ſaid huſband's, by whom ſhe hath any 
* ſuch jointure ; nor ſhall demand nor claim her dower of 
and agatalt them that have the lands and inheritances of 
© her ſaid huſband ; but if ſhe have no ſuch jointute, then 
« ſhe ſhall be admitted and enabled to purſue, have, and 
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| demand het dowery by writ of dow er, after the due cut 
* and order of. the Common law of this realm; this a& o: 
any law or proviſion made to the contrary thereof tis 
withſtandingg. Span vom. 
Se. 7. Provided, That if any ſuch woman be law 
fully expulſed or evided from ber ſaid jointure, or froꝶ 
* any part thereof, without any fraud or covin, by — 
4 ful entry, action; Or by diſcontinuance of her huſband. | 
* then every ſuch woman ſhall be endowed of as much of 
© the refidue of her huſband's tenements or hereditaments 
© whereof ſhe was before dowable, as the ſame lands and 
* tenements ſo evicted and expulſed -thall amount or ex 
© tend unto. e 
See. 9. Provided alſo, That if any wife have or 
* hereafter ſhall bave, any manors, lands, tenement. or 
* kereditaments unto her given or aſſured 4er 1ry;, 
* for term of her life or otherwiſe, in jointure, exce 
the ſame aſſurance be to her made by a& of perlinmers 
* and the ſaid wife after that fortune to overlive he. 
* huſband in whoſe time the ſaid jointure was made or 
© aſlured unto her; that then the ſame wife ſo over. 
* living ſhall and may at her liberty at the death of ber 
© ſaid huſband refuſe to have and take the lands and 
* tenements ſo to her given, appointed, or aſſured dur. 
* ing the coverture, for term of her life or otherwiſe 
in jointure, except the ſame aſſurance be to her made 
* by act of parliament as is aforeſaid, and thereupon to 
* have, aſk, demand, and take her dower by writ of 
© dower or otherwiſe, according to the Common law, of 
and in all ſach lands, tenements and hereditamert: 
* as her huſband was and flood ſeiſed of any eſtate of 
* inheritance at any time during the coverture ; any 
thing, Cc.“ {2 TT 


To make a good jointure within this ſtatute, the fx 
following things are to be regarded : 


1. The eflate muſt tate ect immediately upon the death of 
the huſband, Vide 4 Co. 3. Hutton 51. Hob. 151. 
Winch 33. 1 Sid. 3, 4. Per Bridgman. Ci. Lit. 133. 
Moor 851i. 3 Bull, 188. 1 Kol. Rep. 400. 2 Jeg. 
104. | ; 

2. The eflate muſt be for term of the wife's life, ur a 
greater gate. Vide Co. Lit. 36, a. 6. 4. Co, 2. 6 
Zo as . ü 
3. The eflate muſt be made to herſe!f and nit 10 others in 
truft fer her. This rule, my Lord Coe ſays, is ſo neceſſary 
to be obſerved, that tho? the wife ſhould aſſent to a join- 
ture made in truſt for her, yet it would not be good; 
for the ſtatute only bars the dower when by it the poſſeſ- 
ſion (which was formerly an uſe) is executed in her, Co, 
Lit. 36. 6. | 

But as the intention of the ſtatute was to ſecure the wife 
a competent proviſion, and alſo to exclude her from clain- 
ing dower, and likewiſe her ſettlement, it ſeems that a 
proviſion or ſettlement on the wife, tho? by way of truſt, 
if in other reſpects it anſwers the intention of the ſtatute, 
will be enforced in a court of equity. in 

4. The eflate muſ be in ſatisfafion of her whole dower, 
The reaſon bereof is, that if it be in ſatisfaction of part 
only, it is uncertain for what part, therefore void in the 


whole. Co. Lit. 36. 6. 


If an eſtate be made to the wife, in ſatisfaction of part 
of her dower beſore marriage, and after marriage, other 
lands are conveyed to her, the ſhall have dower of all the 
lands of her husband, notwithſtanding the ſettlement is in 
ſatisfaQtion of part. 4 Co. 5. 83 

5. The eflate muſt be expreſſed to be in ſatisfa&ien of bir 
dower ; and how far a collateral recompence fball be a bar 
of dowwer or jointmre, Lord Coke ſays, that it muſt be 
expreſſed, or averred to be, in ſatisfaction of her dower; 
but guzre, for this does not ſeem requiſite, either within 
the words or intention of the ſtature, Co. Lit. 36. l. 
Vide Oæuen 3. 4 Co.4. Moor pl. 103. Cro. Elix 128. 
Goſling v. Warburton, Dyer 220. 2 Vent. 340. 1 Clan. 
Caſes 181. Pheaſant's caſe, ; 

It hath been often ruled in Chancery, that if lands, 
money, goods, Cc. are deviſed to a woman, _ 
ſaying in licu or ſatiifaction of dowwer, t;, the wife iha 
have both; becauſe a deviſe is 10 he conſidered as a Hou. 


and implies a conſideration in itſelf, but if it be oe 
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lieu or recompence of dower, there the wife cannot have, 
both, but may waive which ſhe pleaſes, 2 Chan. Caſes 24. 


8 Vern. 365. Preced. Chan. 133. Alſo vide Bro. Dow, 
69. 4 Rep. 4. Dyer 220. 2 Veni. 365, Lawrence v. 


Lawrence. Abr. Eg. 218-9. S. C. and wide 1 Vern. 463. 


* 


And Jordan v. Savage. 3 New Abr. 226. 
This the very words of the act of parliament require, 
therefore if a jointure be made to a woman during cover- 
ture in ſatisfaction of dower, /be may waive it after ber 
huſeand's death; but if ſhe enters and agrees thereto, ſhe 


6. The eftate muſt not be made during the coverturt. 


is concluded; for tho* a woman is not bound by any 


act when ſhe is not at her own diſpoſal, yet if ſhe agrees 
to it when ſhe is at liberty, it is her own act, and ſhe 
cannot avoid it. 4 Co. 3. Alſo vide Co, Lit. 29. b. 36. 
b. 348. a. 357. I Bulſ. 163. Moor 717. pl. 1002. 
Perk. 352-3. 3 Co. 27. 3 Leon. 272» Cro. Jac. 490. 
Dyer 351. Hob. 72. 2 Rol. Abr. 422. 5 
"All other ſettlements in lieu of jointure, not made ac- 
cording to the ſtatute, are jointures at Common law, and 
no bars to claim of dower: And a jointure was no bar of 
dower before this ſtatute ; as a right or title to a freehold 
cannot be barrred by acceptance of a collateral ſatisfaction. 
Co. Lit. 36. A father made a ſettlement to the uſe of 
himſelf for life, and afterwards to the uſe of his ſon and 
his wife, for their lives, far the jointure of the wife; 
this was adjudged no jointure to bar the wife of her dower, 
becauſe it might not commence immediately after the 
death of the husband, who might die in the life-time of 
the father. 2 Cro. 489. So, if a feaffment be made to 


the uſe of the husband for life, remainder to another. for 


years, remainder to the-wife for life for her jointure. 16d. 
But a feoffment in fee, upon condition that the feoffce 
ſhall make another feoffment to the uſe of the ſon of the 
feoffor, and to his ſon's wife in tail, remainder to the 


right heirs of the feoffor, which feoftment is made accord- 


ingly ; this is a good jointure within the ſtatute, and 
bar to the dower of the wife. Moor 28. Rs 
An eftate ſettled in jointure, coming from the anceſtors 
of the wife, and not of the purchaſe of the husband or his 
anceſtors, is not within the ſtatute 11 H. 7. c. 20. as to 
diſcontinuances, alienations, &c, Where a father of the 
intended wife, in conſideration of marriage, &c. cove- 
nanted to aſſure lands to the husband and wife, his {the 
covenantor's) daughter, and the' heirs of her body, &c. 
this was held no jointure, within the meaning of the ſta- 
tute 11 H. 7. c. 20. being an advancement of the woman by 


her own father. 2 Cro. 264. 2 Lill. Abr. 80. And an 


eſtace in fee-ſimple conveyed to a woman for her jointure, 
was not any jointure within the ſtatute 5 which awer e- 
tended to lands granted to women in fte. But an eſtate in 


fee, conveyed to a woman for her jointure, and in ſatis- 


faction of her dower, is a jointure within the ſtatute 27 
H. 8. c. 10. 4 Rep. 3. $a ns | 
Yet an eſtate for life is the uſual jointure; And an 


eſtate for life upon condition, may bar the wife he ac- 


cepts it; as a jointure to a woman on condition to perform 
the husband's will, was judged good, where the wife en- 


tered and agreed to the eſtate. 3 Rep. 1, 2, Sc. If no 


inheritance is reſerved to the husband and his heirs, but 
the eſtate is limited to the wife for life, or in tail, the re- 
mainder to a ſtranger; it is net a jointure within the 
ſtat. 11 H. 7. c. 20, tho' made by the husband or his an- 
ceſtor, Cro. Eliz. 2. A husband covenanted to ſtand 
ſeiſed of lands, to the uſe of himſelf and his heirs, till the 
marriage ſhould take effect; and afterwards to himſelf, 
his wife, and their heirs; and it was adjudged a good 
Jointure within the ſtatute 27 H. 8. c. 10, Dyer 248. A 
deviſe to a wife for life, or in tail, for her joĩnture, is 
good within this ſtatute: But a deviſe to a wife generally, 
without expreſſing what eftate, is not good; becauſe it can- 
not be averred to be for her jointure, 3 Rep. i. Though 
where an aſſurance was made to a woman, and it was 
not expreſſed to be made for her jointure; it was beld it 


might be averred to be made for that purpoſe, which is 


not traverſable. Owen. 33. eres 
A man makes his wife a jointure' after marriage; and 
afterwards by will deviſes, that ſhe ſhall have a third part 
of all his lands, with her jointure; here the wife will 
have the third part of all as @ /egacy, and if ſhe waives 
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| her jointdte, the way bive's third part of the refidile {or 


dower, Dyer 62. If a maſter, in conſideration. of ſervice 
done by his ſervant, grants lands to the ſervant and a 
woman he intends to marry, and the heirs of their bodies; 
creating an eſtate- tail; this is not a jointure; not being 
a gift of the husband, er any of his anceſtors, but of his. 
maſter, and in conſideration of ſervice, which will not 
make the husband ſuch a purchaſer as the law requires: 
Moor 683, But as to conſiderations, if an eſtate is ſettled 
in jointure upon a woinan, in conſideration of money 
paid, and alſo of a marriage to be had; the marriage 
ſhall be looked upon to be the conſideration. Cro. Fac: 


474. A husband, tenant in tail, remainder to his wife 


for life, makes a feoffment in fee to the uſe of himſelf 
and wife for life, for her jointure; it is no bar to the 
wife's dower, becauſe it may be avoided by a remitter 
to her firſt eſtate for life. Moor 872. If lands are con- 
veyed to a woman before marriage, in part of her join- 
ture only, and after marriage, other lands are granted 
in full; it is ſaid ſhe may waive and refuſe the lands 
conveyed to her after coverture, and retain her firſt join- 
ture lands and dower alſo. 3 Rep. 1, 5. 2 Nelf. Abr. 
1039. | | 5 
Where a jointure is made of lands (according to the 
direction of the ſtatute of 27 H. 8. io.) before coverture; 
and after the husband and wife alien them by fine, ſhe 
ſhall not have dower in any other lands of her husband; 
but it is otherwiſe where the jointure is made after mar- 
riage, when the wife's eſtate is waivable; and her election 
of chooſing comes not till the death of the husband. 1 
Inſt. 36. A man levies a fine of his land, and it is grant- 
ed back again to him and his wife for her jointure, and 
to the heirs of the husband; then he and his wife levy a 
fine to another uſe, the wife; if ſhe ſurvive her husband, 
will have dower notwithſtanding the fine. 1 And. 350. If 
the husband make a leaſe of lands to his friends, for any 


number of years, in truſt for his wife and children, that 


ſhe ſhall have 1091. a year out of it, or in any ſuch man- 
ner; by this ſhe may have the proviſion, which is no 


jointure, and likewiſe her dower. By Bridgman Ch. J. 


An eſtate is made to husband in tail, with remainder to 
the wife for life, and remainder to others; this is not 
ſuch a jointure, as with her acceptance within the ſtatute 
will hinder her from dower ; and tho' the husband die 
without iſſue, it will not help it, but the wife ſhall be 
endowed in his other land: But if the eſtate were made 
to the husband and wife for their lives, it would be other- 
wiſe. 13 Fac. 1. B. R. 2 Shep. Abr, 74. 5 
After the death of the husband, the wife may enter into 
her jointure, and is not driven to a real action, as ſhe 
is to recover dower by the Common law; and upon a 
lawful eviction of her jointure, ſhe ſhall be endowed ac- 
cording to the rate of her husband's land, whereof the was 
dowable at Common law. Co. Lit. 37. Stat. 27 H. 8. 
c. 10. If ſhe be evidted of part of her jointure, ſhe ſhall. 
have dower'pro tanto. A wite's jointure ſhall not be for- 
feited by the treaſon of the husband: But feme-coverts | 
committing treaſon or felony, may forfeit their jointures ; _ 
and being convict of recuſancy, they ſhall forfeit rave 
parts in three of their jointures and dower, by ſtatute 3 
Fac. I. c. 4. If a woman conceals her jointure, and 
brings dower and recovers it, and then ſets up her join- 
ture, ſhe is barred of her jointure ; and by bringing writ 
of dower for her thirds, the wife waives the benefit of 
entry into lands, ſo as to hold them in jointure. Cre. 
Flix. 128, 137. 3 Rep. 5. By flat. 3 Jace. 1. c. 5. 


ſeck. 13. See Marriage. 


Jointreſs or Jointurefs, Is ſhe who hath an eſtate. 
ſettled on her by the husband, to hold during her life, if 
ſhe, ſurvive him. 17 H. 8. c. 10. 1 inf. 46. When 
eſtates. ſettled on a wife are a joioture, if the joiotreſs 


makes any alienation of them by fine, feoffment, Sc. 


with another husband, it is a forfeitutre of the ſame; but 


if they are not a jointure by law, it is otherwiſe. 2 Nel. 


1940. A jointreſs within the ſtatute may make a. leaſe 


for forty years, Ee, if ſhe fo long live; and allo. for life, 
and be no forfeiture. tho? ſhe levies a fine /ur cogni/ance 


de droit, Sc. Cro. Fac. 688. 3 Rep. 50. 1 Lill. 81. 


In other caſes, if ſhe levies a fine, it 1s a forfeiture; and 


if a jointreſs within the ſtatute 11 H. 7. c. 20. ſuffer a 
6P 
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recovery covinouſly to bar the heir, the heir may. enter 
preſently, St. 2 Lien. 206. 1 Plowd. 42 


With refpe& to the acts of a jointreſs or thoſe of her | 
husband defeating her of her jointure, and how far equity 
will relieve her, vide Co. Lit. 36. Dyer. 358. 2 Ja. 


673. Heb. 225. 1 Chan. Caf. 119, 120. 2 Chan. 
Caf. 162. 2 Pert. 343. 


Feintreſs and Tointare. 
Jour, (Fr.) A day, uſed in heads of qur old law; 7zexts 


jours for ever. Law Fr. Did. 


Journat, fs a day-book or diary of tranſaction, uſed 
in many caſes: As by merchants and other tradeſmen 
in their accounts; by maiiners in obſervations at ſea, 
Gs. | | 

Journals of Dartiament, Are not records, but re- 
wzmbrances, and have been of no long continuance, Hob. 
Rep. 109. | 

"Fournchoppers, Were regrators of zarz, which former- 
ly perhaps was called jours, They are mentioned in the 


flat. 8 H. 6. c.5. 


Journepman, (from the Fr. journez, i. e. A day, or 
day's work) Was properly one who wrought with another 
by the day; tho? it is extended by ſtstute to thoſe alſo 
who covenant to work with others in their trades or oc- 
copation by the year. 5 Eliz. c. 4. 

Journeps Accounts, Caietæ computate) Is a term in 
law thus underitood : if a writ abates by the death of 
the plaintiff or defendant, or for falſe Latin, want of 
form, &c. the plaintiff ſhall have a new writ by journeys 
accounts, 7. e. within as little time as be poſſibly can after 
ihe abatement of the firft writ; and this ſecond writ thall 
be a continuance of the cauſe, as if the firſt writ had not 
abated. Terms de Ley, When the new writ is pur- 
chaſed, which muſt be recenter, the plaintiff is to recite 
in an entry upon the roll, that the former writ was abated, 
and ſhew for what: Super guo per dietas compulat. recenter 
talit quoedJam aliud bre ve, c. 6 Rep. 10. This writ is 


to be brought preſently ; and fifteen days is held a con- 


venient time for the purchaſe of the new writ. 2 Lill. 
Abr. 83. 1 Lut. 297. Judicial writs ſhall never be had 
by journeys accounts; becauſe they never abate for form. 
The abatement of the writ muſt be without the default of 
the plaintif, or a ſecond writ may not be purchaſed by 


journeys accounts: If a writ abates ſor the plaintiff's de- 


fault, in his miſtaking the name of the vill, c. he ſhall 
not have a writ of journeys accounts; but where it 
abates by default of the clerk, for any variance or want 
of form, in ſuch caſe he may have it. 6 Rep. 10. And 
when an outlawry is diſcharged or reverſed, the plaintiff 
may have writ of journeys accounts; for there is no de- 
fault in him. Cre. Jac. 590. The writ muſt be brought 
for the fame thing, and in the ſame court, as the firſt 
writ. 

This learning is now of little uſe, it being cuſtomary 
to enter a judgment that the writ be gaaßbed, and then 
to ſve forth another. | 

And by Stat. 8& gW. 3. c. 11. ſee. 7. The death 
of one plaintiff or defendant where there is another ſur- 
viving, not to abate the ſuit. The death to be ſuggeſt. 
ed on the roll. | 

And by /. 6. death of the party after interlocutory 
judgment thall not abate the fuit. | 

FJpſo fatto, Is where the ſame perſon obtains two or 
more preferments in the church with cure, not qualified 
by diſpenſation, &7. the firſt living is void ip/o fads, wiz. 
without any declaratory ſentence, and the patron may pre- 
ſerttoit. Dyer 275. And there 1s not only deprivation 
of a clergyman i:/o facto; but for crimes in ſtriking per- 
ſons in a church or church-yard, the offenders are to be 
excommunicated ip/o fas. Stat. 5 & 6 Ed, 6. c. 4. An 
eftate or leaſe may be 7p/o facto void by condition, c. 1 


Inff 43, 215. 


5 
"Ipſwich, The bailiffs and port- men, &e. of 1p/wich, | 


may tax every houſe in reaſonable ſums to be yearly paid, 
towards finding a miniſter within every pariſh, and for the 
reparation of the churches ; Alſo the ſtreets chore mall be 
paved, by the landlords of houſes or tenements, under 
certain penalties. Gar. 13 Eliz. c. 24, 


1 Fern, 427, 479. Abr. Eq. 
18, 221, 222. 2 Ves. 701. And 14 Fin, Abr. tit. 


ar 


1 FE 


Ire ad largum, 
liberty. Blount, 

retand, Is a difli 
ordinate to it in government; and by Poyning's Lang 


. (enaQted in Trelaxd, Anno 10 Hen, 15 f all the ſtatutez of 
. England, till that time were declared in force hg 5i_h 


land: : 

And by /pecial words, our ſtatutes $TILL May BIND 
THE PEOPLE of Freland, NOTWLTHSTANDING THLY 
HAVE PARLIAMENTS OF THEIR OWN, Who make lawe 
and ſtatutes, being affirmed here by the King and Coun. 
Gil. . 3.98, 146: 2 18. Ze. 1 AE IK TS 

It would be the molt amazing of all political para- 
doxes, if the SUPREME POWER of the STATE, Which te. 
ſides in the Kinc, Lorps, and Couuoxs, iy Pag. 
LIAVENT ASSEMBLED, could not make laws to bind 
every part of the BRITISH Emyirs ! Whether, in ſome 
caſes, it is PRUDENT to exert that power, is a queltion 
of a very different kind from the former, Of the PRO. 
PRIETY, moderate and impartial men will ſuppole the 


| King and the Gzear Council OF THE NarTliox, the 


belt judges, | 

In the proceedings of the Li parliament ; 6Grſt the 
lieutenant and council certify to the King the cauſes ang 
conſiderations of all ſuch as, as ſeem good to them to 
be paſſed in parliament; and licence, under the Great 
Seal of England, is obtained to ſummon and hold a patlia. 
ment in Jreland: If the acts are affirmed. or altered or 
changed here, they are tranſcribed and returned into Ire. 
land under the Great Seal: and all that paſſes ought to be 
inrolled here in the Chancery. 12 Rep. 111,112. See Infra. 

Treaſon committed in Ireland, by an J. iſb prer, is not 
triable in Eng/and, becauſe he is entitled to a trial by his 
peers, which cannot be in England, but Ireland. Dyer 
360, But the Houſe of Lords of England, have power 
to reverſe or affirm the decrees of the court of Chencery, 
Sc. of Ireland: And the King's Bench here may reverſe 
a judgment given in B. R. in /reland, by direRing a writ 
of ercor to the Chief Juſtice there, to ſummon the party 
to appear here, &c. 

B. R. in England cannot iſſue a writ to the ſherifls of 
Ireland, but in error may direct the court of B. R. or 
C. B. in Ireland to iſſue ſuch writ. Arnally, 50, 51. 

By ſtatute 17 Ed. 1, c. 1, No pardon for the death 
of a perſon, or for felony, ſhall be granted by the juſtices 
- ireland, but at the King's command, and under his 
eals. | | 

By 34 £4. 3. c. 18. all kinds of merchandiſes may be 
exported and imported from and to Ireland, by aliens as 
well as deniſens: But wool, and woollen manufactures, 
Sc. are prohibited to be ex ported from thence into foreign 
parts by a modern ſtatute, And by the 32 Car. 2. c. 2. 
cattle, butter, cheeſe, Wc, are not to be imported from 
Ireland into this kingdom, on pain of forfeiture to the 
poor. Yet ſometimes temporary acts are paſſed, per- 
mitting the importation from Treland, of various kinds 
of proviſions, i. e. as particular occaſions require. 

The ftatute 1 V. & M. c. g. enacted and declared, 
% That the pretended parliament aſſembled at Dublin, was 
«© an unlawful aſſembly ; and that all ads done by them art 
« void.” All cities, boroughs, &c, were reſlored by this 
ſtatute to their privileges, and the proceedings again 
them vacated ; and all Proteſtants reſtored to their pol- 
ſeſſions, Cc. By 3 V. & M. c. 2. members of parlia- 
ment, officers in the government, eccleſiaſtical Fi 
lawyers, Ic. in Feland, are to take the oaths, or be liable 
to for feitures. 


Acts of parliament made in England ſince the act of 


10 H. 7. do not bind them ia reland; but all acts mace 
in England before 10 H. 7. do bind them in Teland by 
the ſaid act made in Treland. 12 
111. This means where Ireland is not expreſſed in thoſe 


acts. 3 e Ne 
Lord Coke in 2 Iasi. 2. ſays, that by this law [but 


there cites it as made 11 H. 7.] Magna Charia extends 


to Ireland. 4 Infl. 351. recites the ſtatute more fully, 
and ſays that acts of parliament made in England bnc? 


that time, wherein Ireland is not particularly named or 


— . z * 
generally included, extend not thereunto; for tho! it A 
s ; | +4 > | | Sve — 


To go at large, to eſcape, or be ſet at 
a& kiogdom from Zngland, but (uh. 


10 H. 7. cap. 22. 12 Riß. 
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laws. Vern. 422. Mich. 1686. Earl of Kildare v. Sir 
Maurice Euflace, i | 
Linen, hemp and flax, may be imported from Ireland 
free. 7 & 8 W. z. c. 39. 8& gW. z. c. 20. ee. 10, 
Iron may be imported from Ireland free. 8& g . z. 
c. 20. ect. 10. For ſale of the eſtates of Iriſb rebels, ſee 
Stat. 11 K 12 V. 3. c. 2. 1 Ain. Stat. 1. c. 11, 
32. 1 Ann, Stat. 2. c. 21. 2& 3 Ann. c. 10. 4 Ann, 
c. 24. 6 Ann. c. 4. 9 5 N 
Augmentations of ſmall vicarages in J/reland. 1 Stat. 
1. c. 31. Papiſts are diſqualified from purchaſing the 
forfeited eſtates in Ireland. 1 Ann. Stat. 1. c. 32. Irifp 
linen may be exported to the plantations. 3 & 4 Ann. 
c. 8, Forfeited impropriations in Ireland applied to the 
building of churches, &c. 5 Ann. c. 25. The ſtatute 
1 Anme 32. ordains, that perſons educated in the Po- 
piſh religion in Ireland, of eighteen years of age, ſhall 
take the oaths, or be diſabled to take lands by diſcent, 
deviſe, Ce. Proteſtant families being Palatines, ſettled 


— 


feal any lead or iron, fixed to a houſe, or in any court 
or garden, thereunto belonging, is made felony, liable 


to tranſportation for ſeven years. | 

Irons, to ſecure priſoners. According to Blackflone, in 
his Com. 4 V. 297. Impriſonment (before trial) is only 
for ſafe cuſtody, and not for puniſhment: therefore, in 
the dubious interval between the commitment and trial, 
a priſoner ought to be uſed with the utmoſt humanity 3 
and neither be loaded with needleſs fetters, or ſubjected 
to other hardſhips than ſuch as are abſolutely requiſite for 
the purpoſe of confinement only: though what are ſo re- 
quiſite, muſt too often be left to the diſcretion of the 


gaolers; who are frequently a mercileſs race of men, 


and by being converſant in ſcenes of miſery, ſteeled 
againſt any tender ſenſation, ' | 

Yet the law will not juſtify them in fettering a pri- 
ſoner, unleſs he is unruly, or has attempted an eſcape: 


(2 I 381. 3 Toft. 34.) this being the humane language 


8 3 5 3 Wt |; | 

verned by the ſame law, yet it is a dictinét realm or | | Certificate of Lap landed in Jolas to be figned by Wl 

—— and hath parliaments there. S. P. Arg. Cart. the collector, Je. 5 Geo. 1. c. 11. Ja. 50 7 yy 2, 1 9 

180, 198. cites Aud. 262, Orork's caſe, 2 Vent. 4 & 5 | ce. 18. tf. 4. i India goods not to be importe into r6- 71188 

7 Rep. 23. in Calvin's caſe. Jent. 164. pl. 14. land from foreign parts, Ch c. 11. fea. 12. g 0 | 

In aQs of parliament Ireland ſhall not be bound without The dependency of Jre/ nd aſſerted, 6 Geo, To Co 5 Wl | 

expreſe words, though the nature and reaſon of the at | Ships of fifty tons hovering on the coaſt of Ireland to +8 

extends to Ireland, Skin. 5 19. Trin. 6 M. & M. B. R.] give bond for proceeding on their voyage, 6 Geo. 1. c. 25 1 

in caſe of Phillips v. Bury. e Ad. 62. 12 Geo. 2. c. 22. ſef, 1. Commiſſioners o j 1 

Though Jreland has its own parliaments, yet it 18 not exciſe in Ireland to determine offences in ſhipping wool, 118 

abſolute, & Jui juris; for, if it were, England has no Wc. 6 Geo. 1. c. 21. ſee. 64. In running India goods: j TY 

power over it, and it would be as free after conqueſt and 12 Geo. 2. c. 32, ſeal, 3. . ERS e | wh 

tubjeRion by England as before. And that it is a con- Foreigh hops not to be imported into Ireland. 5̃ Geo. Wi 

uered kingdom is not doubted, but admitted in Calvis's | 2. c. 9. Ships to be ſtationed to hinder the exportation WH 

Sate fevers! times, Cc. Yaugh. 292. Hil. 21 & 22 Car. 2. | of Triſh woollen manufactures, 5 Geo. 2 c. 21. No ſu- 1120008 

C. B. per Vaughan Ch. J. in caſe of Craw v. Ramſey. | gar, De. of the Britiſß plantations to be imported into 1 +38 

And ibid. 300. ſays, It is a dominion belonging to the | Leland, unleſs ſhipped in Great Britain, 6 Geo. 2. c. 13. r 

crown of England. And ibid 301. ef. 14. Duties on woollen or bay yarn from Ireland 118 

That its having a parliament is gratia regis, ſubject to | taken off, 12 Geo. 2. c. 21. Jriſh manufactures of hem 1 

the parliament of England, it is to be conſidered as a pro- and flax, may be imported free, 16 Geo. 2. c. 26, Jeck. G. Wh 

| vincial government, ſubordinate to, but nr part of, the | Importation of dirty butter from Jre/and, commonly 1 
realm of England, Mich. 11 Geo. 2. in caſe of Otævay v. called greaſe · butter, permitted, 3 Geo, 3. c. 20. Im- Wi Wt 
ö Ramſey. And by ſtat, 6 Geo. 1. rap. 5. Geck. 1. portation of tallow, hog's lard, &c. permitted, 4 Geo. 3. 1 
; The kingdom of Ireland ought to be ſubordinate. to | c. 6. 3 . as 
5 and dependant upon the imperial cron of Great Britain, See farther as to Ireland, its ancient form of govern- if 1 
a as being inſeparably united i And the King, | ment, and the alterations made therein, c. Black. wh 
with the conſent of the lords and commons of Great Bri- | Com. 1 V. 99, Ge. : 5 e 1 

rain in parliament, hath power to make laws to bind the Iriſhmen, Coming to live in England, by an ancient 9 

people of Ireland. ſtatute, were to give ſecurity for their good behaviour. we 

Lands in Ireland are not bound by la ſtatute in Eng- | 2 Hen. 6, c. 8. Fn 5 1 

land, but their perſons are. Cart. 186, Arg. Paſch. 19 Iron, Made in this kingdom, or brought into England 1 

Car. 2. C. B. cites 7 Rep. 22. Calvin's caſe, and Mod. and fold, ſhall hot be exported, on pain of forfeiting the '' {7 08 

3 „ | value; and juſtices afſigned by the King, have power to Wh 3M 

Ireland is beyond ſea as to the ſtatute of limitations, | inquire of ſuch as ſell iron at too dear a price, and puniſh 1 Ji 

Arg. Hil: 2 W. & M. Show. 197. ſays it was ruled ſo. | them. 28 Fd. 3. c. 5. None ſhall convert to coal or 1 

Bond executed in England for a debt in Irelaad ſhall | other fuel, for the making of iron metal, any trees o Wy 

carry but Engliſh intereſt. Mich. 1700. 2 Vern. 395. | ſuch a fize; or within a certain compaſs of Londen, under 1 

Lord Rauelagh v. Sir John Champante. : | penalties by ſtatute: Nor ſhall any new iron mills be ſet Wa 

As to error vide Vent. 5 3, 59, 357. 12 Med. 225, | up in Suſſex, Surry or Kent. 1 Eliz, c. 15. 23 Eliz. 41 

Bro. Juriſaiction, pl. 109, Cro. Fac. 5 34. « e. 5. & 27 Elix. c. 19. Engliſh iron may be exported, 1 
A man may be ſent over to Jre/and to be tried for a | by Stat. 5 5 6 W. & M. c. 17. See Stat, 23 Geo. 2. wel 
crime there committed, notwithſtanding the clauſe in the c. 29. for encouraging the importation of pig and bar iron 1 
habeas corpus act. Gibb. 111. Mich. 3 Geo. i. B. R. from America, : „ | 1:8 
The King v. Kimberly. | _ Bar iron from the plantations may be imported to Lon- 1 Ui 
Juſtices of peace in England may commit a perſon of- | Jon, 23 Gi. 2.'t. 29. or to any port, 36 Geo: 2. c. 16. = 

fending againſt the ri/þ law, in order to his being ſent Iron works charged with the land-tax, 4 Geo. 3. c. 2. 1 

over. Stran. 848. 1925 | "RE oe oo a. . 1 

Judges in England are proper expoſitors of the Iris] By 4 Geb. 2. e. 32. to ſteal or ſever, abi intent to 1 
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0 N led of our ancient lawgivers: Cuflodes pendm ſibi commiſſs- 
in Ireland, are declared naturalized on their taking the | rum non augeant, nec eos lorqueant ; ſed omni [evitia 
oaths to the government. 1 Geo. 1. c. 29. IJ“ remota, pietateque adbibita, Judicia debite exequantur.”? 


— 


e 


By 6 Gee. 1. cap. 5. the juriſdiction of the Houſe of | Fleta, lib, 1. c. 26. x | | 
Lords in Ireland to reverſe judgments or decrees given in The ſame learned author, in the ſame Vol. fo. 317, 
the courts of that kingdom, was wholly taken away..| ſaith, The priſoner js to be called to the bar by his name; 
See Stat. 4 Geo. 2. c. 15. ha 44 and it is laid down in our ancient books, that, though 

Foreign hops not to be imported into Feland. 5 Geo. | under an iniditment of the bigheft nature, he muſt be 
2. c. 9. No ſugar, c. of the Britifh plantations to be | brought to the bar without irons, or any manner of 
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imported into Ireland, unleſs ſhipped in Great Britain. | ſhackles or bonds; unleſs there be evident danger of an 
eſcape, and then he may be ſecured with irons. (Brad. 
lib. 3. de coron. c. 18. ſee. 3. Mir. &. 5. fick. i. 54. 
 Fleta, lib. t. r. 31. ſe, 1. Brit. c. 5. Staundf. P. C. 
78. 3 If. 34. Kel. 10. 2 Hal. P. C. 219. 2 Hawk. 
F. C. 308.) But yet in Layer's caſe, Carne 1722.) a dif- 

| | fereace, 


6 Geo. 2. c. 13. ſe. 4. Irif6 manufaQtures of hemp and 
flax, may be imported free, 16 Geo. 2. c. 26. ſeck. 6. 
Foreign glaſs not to be imported into Ireland. 19 Geo. 2. 
c. 12. ſeck. 19. Glaſs not to be exported from Ireland. 
lbid {ee 21. 2 
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feretice was taken between the time of arraignment, and 
the time of trial; and accordingly the priſoner ſtood at | 


the bar in chains during the time of his arraignment. 
State Trials, 1 V. 230. | 
rony, In belt, makes them as properly libels as 
what is expreſſed in direct terms. Hob. 215. 1 Hawk. 

193, 194» 

; recgalariey, { Irregularitas) 12 diſorder, or 
going out of rule: And in the Caren Law, it is uſed for 
an impediment to the taking Holy Orders; as where a 
man is baſe born, notoriouſly defamed of any crime, 
maimed, or much deformed in body, Oc. 

Arrepleviable or Jrrepleviſable, That neither may 
nor ought to be replevied or delivered on ſureties. 13 
Ed. 1. e. 2. It is againſt the nature of a diſtreſs for rent, 
to be irrepleviſable. 1 Inſt. 145. | 

Neland, Compoſition fiſh to be taken as uſual of ſub- 
jects travelling into Jeland, 5 El. c. 5. ea. 5. Fiſhing 
veſſels not to proceed on their voyage to Fe/tmony and 
Zſeland, till the 10th of March yearly. 15 Car. 2. 
c. 16. 

AIſinglaſs, A kind of fiſh glue, brought from land, 
aſed by ſome perſons in the adulterating of wine; but for 
that prohibited by Stat. 12 Car. 2. cap. 25. 

Ide, {In/ula) Is land incloſed in, and environed 
with the ſea or freſh water. There are ſeveral iſlands 
belonging to England; as the iſles of Ferſe and Guernſey, 
e of Man, &c. The iſles of Jerſey and Guern/ey are 
not bound by our acts of parliament, except they are 
ſpecially named ; nor do our original writs run into thoſe 
iſlands: But the King's Commiſſion under the Great 
Seal runs there, to redreſs any injuries; yet the com- 
miſſioners muſt judge according to the laws and cuſtoms 
of thoſe Jen: And for controverſies atiſing in law, 
among the King's ſubjects in the a of Jerſey and Guerg- 
fey, &c. the King and his Privy Council are the proper 
judges, without appeal. 4 nf. 286, 287. Nod i Ia. 
2. 458. Inhabitants of thoſe es of Jerſey and Guern- 
fey, Sc. may import into Great Britain, goods of their 
own growth and manufacture, cuſlom free. Stat. 3 
Geo. 1. e. 4. 5 

The Je of Man was a diſtinct territory from England, 
and out of the power of our Chancery, or of original 
writs which iſſue from thence; it has been granted by 
letters patent under the Great Seal to divers ſubjeRs, 
and their heirs, and hath peculiar laws and cuſtoms : 


And in the caſe of the Earl of Derby, it was adjudged, 


that no man had any inheritance in this Je, but the 
Earl and the Biſhop; and that they are governed by laws 
of their own, ſo that no ſtatute made in England did bind 
there without expreſs words, in the ſame, manner as in 
Ireland. 1 Infl. 9. 4 Inf. 284. 7 Rep. 21. 2 And. 
115. French wines not exceeding 100 tons in one year, 
may be imported by ſtrangers. 5 Eliz. c. 5. ſect. 46. 
Liberty given to import cattle and corn into England. 
15 Car. 2. c. 7. ſidt. 21. No drawback to be allowed 
for foreign goods exported to the //le of Man. 12 Gee. 1. 
c. 28. fed. 21. No goods but of the product of the iſland 
to be imported from the Ie of Man. 12 Gee. 1. c. 28. 
+4. 22. The penſion of 100. a year granted by Car. 2. 
to the poor clergy of the Ie of Man not chargeable with 
taxes. Stat. 30 Geo. 2. c. 3. ſed. 96. | 

No wine, brandy, tobacco, Eaft-India goods, e. 
ſhall be brought from the Je of Mas into Great Bri- 
tain or Ireland, on pain of forfeiture, Sc. 12 Geo. 1. 
c. 28. _ 
By ſtatute, the commiſſioners of the treaſury are im- 
powered to treat with the Earl of Derby for the purchaſe 
of all right to the ſaid and, for the uſe of his Ma- 
jeſty. | | 
The purchaſe was completed in the year 1765, and 
confirmed by ſtatute 5 Geo. 3. c. 26 & 39. whereby the 
whole and and all its dependencies, (formerly granted) 


except the landed property of the Abel! family, their 


manerial rights and emoluments, and the patronage of 
the biſhoprick and other eccleſiaſtical benefices, are un- 
alienably veſted in the crown, and ſubjected to the regu - 
lations of the Britif exciſe and cuſtoms, . 


3 


——_ 


Black. Cm. 1 J. 105, 106, Ce. | 


fa8, 


I 8 $ 


See farther as to the Ils of Fer/ey, Gary and Mos, 


As to iſlands arifing in rivers, to whom it longs, 


ee Black, Com. 2 V. 261. | 


An and in the ſea, that has no owner, by the law of 
nations, belongs to him that firſt finds. it, Juin. Inf 
lib. 2. Vid Plantations, | — 

Ide of Ely, See Zh. 

Ide of Pan, See Mas. 

fle of Wight, See Migbt. 
flet, A ſmall iſland. See let. IH, ; 
Iſſuabie terms. Hilary and Trinity terms are uſu. 
ally called iſſuable terms, from the making up of the 
iſſues therein. Though for cauſes tried in Middleſex and 
Londen, many iſſues are made up in Zafer and Michal. 
mas terms. | | | | 

Iſſue, Exitus, from the Fr. {/uer, i. e. Emanar: ) 
Hath divers ſignifications in law; ſometimes it is taken 
for the children begotten between à man and his wife, 
ſometimes for profits growing from amerciaments and 
fines; ſometimes for the profirs of lands and tenements: 
But it generally ſignifies the point of matter, iſſuing out of 
the allegations and pleas of the plaintiff and defendant 
in a cauſe, to be tried by a jury of twelve men. 1 Inf. 
126. 11 Rep. 10. ey | 


The fues concerning cauſes are of two kinds: 
Upon matter of fact, 


and 
Matter of law. 


An iflue in fa# is where the plaintiff and defendant 
have agreed upon a point to be tried by a jury; and ie 
in /aw is where there is a dmurrer to a declaration, plea, 
Sc. and a joinder in demurrer, which is an i ue at lau 
to be determined by the judges. 1 fl. 71, 72. 

As to iſſues of fad, yiz. whether the fact is true or 
falſe, which are triable by the jury, they are either 


General 
or 
Special. 


General, when it is left to the jury to try whether the 
defendant hath done any ſuch thing as: the plaintiff lays 
8 dy res as when he pleads Not guilty to a treſ- 

8 Oc. 2 SI. 

Special, is when ſome ſpecial matter, or material point 
alledged by the defendant in his defence, is to be tried; 
as in aſſault and battery, where the defendant- pleads 
that the plaintiff track. firſt, Wc. 1 uf. 126. And 
when ſpecial matter is alledged by the defendant, both 
parties join thereupon, and ſo go to a trial by the jury, 
if it be guæſlis fact; or to a demurrer, if it be gueftio 
Juris. * 5 
There is alſo a general ie, wherein the defendant 
may give the ſpecial matter in evidence, for excuſe or 
juſtification, by virtue of ſeveral ſtatutes, made for avoid- 
ing prolixity of pleading ;, and upon the general 2% in 
ſuch caſes, the defendant may give any thing in evidence, 
which proves the plaintiff hath» no. cauſe of action. 1 


| loft. 283. Matter amounting. to the general g, and 


ſpecial matter of juſtification, have been joined in one 
intire plea, and held good, 3 Lev. 41, And where 
there is an ue upon Not guilty, and there are other 
Nes upon juſtifications, the trial of the general ie of 
Not guilty, is but matter of form, and the ſubſtance 13 


upon the ſpecial matter. Cro. Jac..599, But the gene- 


ral I ue is pleaded, to put the plaintiff on proof of the 


In real actions, cauſes grown to i ue are tried by ajury 

of twelve men of the county where the cauſe of action 

ariſes; and in criminal caſes, i ue ought to be b 
bu | 


the county where the offence was committed; 
' hath admitted of ſome alteration by ſtatute, 3 I. 80, 


135 2 Rep. 93. 


The place ought not to be made part of the iſſue, — 


tranſitory action; it is not material, as it is in * 


1 


JS #8! 
nized: actions. Trin 24 Car. B. R. If the place is 


not find the fact in another place, becauſe, by the ſpe- 
_ cial pleading, the point in iſſue is reſtrained to a certain 
place; but upon the general iſſue pleaded, the jury may 
find all local things in another county, and aubere the 
ſubflance of the iſſue is found, it is good, and the finding 
more may be ſurpluſage, 6 Rep, 46. If an iſſue is of 
two matters in two counties, trial may' be 1n one county, 
by the ſtatute 21 Fac: 1. c. 4. for that ſtatute extends to 
caſes where the matter in iſſue ariſes in /9vo counties, and 
the trial is by one only, as well as where the matter in 
iſſue ariſes in r places in one county, and the trial is by 
one. 2 Lev. 121. 2 Nelſ. Abr. 1050. Every iſſue is 
to be joined in ſuch a court that hath power to try it. 
otherwiſe the iſſue is not well joined; for if the cauſe 
cannot be tried, the iſſue is fruicleſs, and if it be tried, 
the trial is coram non juice. 21 Car. B. R. 2 Lil. 
Abr. 84. | bo | ö : ; 

Where an iſſue is not joined, there cannot be a good 
trial, nor ought judgment to be given. 2 Nel/. Abr. 
1042. All iſſues are to be certain and ſingle, and joined 
upon the moſt material thing in the cauſe; that all rhe 
matter in queſtion between the parties may be tried. 23 Car. 
B. R. 2 Lil. 85. An immaterial iſſue joined, which 
will not bring the matter in queſtion to be tried, is not 
helped after verdict by the ſtatute of jeofails; but there 
muſt be a repleader: But an informal i ue is helped. 18 
Car. . . 5 | | 

For the difference between an immaterial and informal 
iſſue, ſee Annaly 341. The ſlatute 32 H. 8. c. 30. helps 
misjoining of iſſues, | 


A repleader may be awarded after verdict, for the bad- 


neſs and incertainty of the iſſue: And a judgment may 


be reverſed in error, being on an immaterial iſſue. 2 
Lutw., 1608. 2 Lev. 194. On a joint treſpaſs by many 
perſons, there muſt be only one iſſue in each plea joined : 
And if ſeveral offences are alledged againſt the detendant, 
he ought to take all but one by proteſlation, and offer an 
iſſue upon that one, and no more, Moor 80. But in 
action for damages, according to the loſs which the plain- 
tiff hath ſuſtained, every part ought to be put in iſſue. 
1 Saund. 269. In action upon the caſe for ſervice done 
for a time certain, the defendant ought to put in ifſue 
all the time. alledged in the declaration. Zutw. 1268. 
And upon a general iſſue in waſte, the plaintiff muſt ſhew 
bis title. 151d. 1547. Though when any ſpecial point 
is in iſſue, the plaintiff is not obliged to ſet forth any 
other matter. Cro. Flix. 320. If there are ſeveral things 
in a declaration, upon which an iſſue may be joined, 
and it is joined on any of them, it is good; and an af- 


firmative and an implied negative will make a good ifſue, | 
| | tiff dath the like, &c, 


Sryle 151, 210. 7 | 
| There muſt be in every iſſue an affirmation on the one 
part, as that the defendant. owes ſuch a debt, Sc. and 
a denial on the other part, as that he oweth not the 
debt, c. And though the matter contradicts, yet there 
muſt be a negative and affirmative of it, to make a right 
iſſue. 1 Fentr. 213. 


An iſſue may be of two affirmatives. Will. par. 1. 6. 


Alſo a negative ſhould be as full as the affirmative, or it 
is no negative to make an iſſue; as if a defendant pleads 


a grant of four acres, and two acres only are denied, c. 


1 Rol. Rep. 86. It has been held, that iſſue ought not 
to be joined on a traverſe only, without, anſwering in the 
affirm ative, fc. 2 And, 6, 102. But where the mat- 
ter, which is the gi or cauſe of the action is found, it 
has been adjudged good after verdict, . though there was 
no negative and affirmative to make the iſſue; as where 
in debt upon bond the defendant pleads. payment, and 
concludes to the country, without giving the plaintiff 
opportunity to deny the payment, if the jury in ſuch caſe 
find the money paid, it is good after verdict. Sid. 341. 

Where there are two iſſues joined, one good and the 
other bad, if entire damages ate given upon the trial on 
both iſſues, it will be ertor; but if ſeveral damages are 
found, the plaintiff may releaſe the damages on the bad 
iſſue, and have judgment for the reſt. 2 Lil. Ar. 87, 
88. And it is ſaid judgment may be entered as to one 
part of the iſſue; and à gelt proſegui to another part of 


* 


* 
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| the ſame iſſue, where it may be divided.  Pa/cb. 23 Cars 


material, and make a part of the iſſue, there the jury can- B. R. Where two ifſues are joined, and a verdi& only 


on one of them, it is a miſ-trial, and the judgment may 


be arreſted, and a wenire facias dr novo awarded, if 


error brought, the judgment muſt be arreſted. | Annaly 


246. | 


There may be a plea to. iſſue to part, and a demurrer 
to part; which have no dependence on eath other. 1 
Saund. 338. Where the declaration of the plaintiff is 
good, and the plea of the defendant is ill; if the plaintiff 
ia his replication tender an iſſue upon ſuch ill plea, and 


a trial is had, and it is found for the plaintiff, he ſhall 


have judgment. Cro. Car, 18. And generally, when a 
plea is bad, that the plaintiff might have demurted upon 
it, and he doth not, but takes iſſue, aud it is found for 
the defendant; this is aided by the ſtatute of jeofails, 


and the defenJant ſhall have judgment: 80 likewiſe 
where the replication is bad, and iſſue is taken upon it, 
and found for the plaintiff, he ſhall have judgment. Cro. 


Elix. 455. Cro. Jac. 312. But there are many caſes 
where, if the plea or replication is bad in /ſub/Rance, it is 
not aided by the ſtatute of zeofails, See Com. Dig. V. 1. 
tit. Amendment. f a 

If e be taken on a dilatory plea, Ac. and found 


_ againit the defendant, final and peremptory judgment 


ſhall be given; but it is otherwiſe on a demurrer, Raym. 
118. In ſuch caſe there muſt be a reſpondeat ouſter. A 
good iſſue is offered to the defendant, he ought not to 
plead over; and if he plead over, the plaintif ſhall have 
judgment, 1 Saund, 318, 338. If he does not join 
iſſue, but demurs, it is the ſame. <7, 

The plaintiff*s attorney is to be paid by the defendant's 
attorney for entering the plea ; and for paper books, in 
ſpecial F &c. 2 Lil. 87, 88. 1 

When iſſue is joined between the parties, it cannot be 
afterwards waived, if it be a good iſſue, without conſent 
of both parties; But where defendant pleads the general 


iſſue, and it is not entered, he may, within four days of 
the term, waive that iſſue, and plead ſpecially ; and when 


the defendant pleads in abatement, he may at any time 
after waive his plea of ſpecial matter, and plead the 
general iſſue, unleſs there be a rule made for him to 
plead as he will fland by it. 12 V. z. B. R. 3 Salk. 
211. 5 ? n ; 8 

If the plaintiff will not try the iſſue after Joined, in 


ſuch time as he ought by the courſe of the court, the de- 


ſendant may give him a rule to enter it; which if he does 
not he ſhall be nonſuit, Wc, 2 Lil. 84. If the tender 
of the iſſue comes on the part of the plaintif, the form 
of it is; And this he prays may be inquired by the record 3 
or by the country; aud when on the part of the defendant, 
And of this be puts himſelf upon the country; and The plain= 


There are many acts of parliament, that enable the 
defendaar to plead the general Too numerous, to 


ſet forth in a dictionary. —We therefore refer the reader to 


the table to the ſtatutes, tit. General Me, &c. 

Iſſues on Sheriifs, Are for neglects and defaults, by 
amercement and fine.to the King, levied out of the iſſues 
and profits of their lands; and double or treble iſſues may 
be laid on a ſheriff for not returning writs, &c. But 
they may be taken off before eſtreated into the Exchequer, 
by rule of court, on good reaſon ſhewn. 2 Lil. Abr. 89. 
Iſſues ſhall be levied on jurors, for non-appearaiice ; tho 
on reaſonable excuſe proved by two witneſſes, the juſtices 
may diſcharge the iſſues. Stat. 35 Hen. 8. cap. 6. See 
1 Keb. 475. | | 
Itinerant, ( Linerans) Travelling or taking a jour. 
ney: And thoſe were anciently called Juftices {tinerant, 
who were ſent with commiſſion into divers counties to 
hear cauſes, | | So oa 

The King's courts were formerly itinerant, being kept 
ia the King's palace, and removing with his houſhold, 
The Common Pleas is now fixed by Magna Charta; but 
though the court of King's Bench is conſtantly held in 


Veſtminſter- Hall, yet there is nothing but cuſtom to fix it 


there, as it is ſuppoſed to be before the King, and if 

actually ſo, muſt be itinerant. 5 
Itinerary, (Zinerarium) A commentary concerning 
6Q Jubilee, 


things falling out in journies. Law Lat. Bid. 
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ce, C Annus Fabilans) The moſt ſolemn time of | 


Feſtival at Rome, when the Pope gives his bleſſing and re- 
miſſion of fins. It was firſt inſtituted by Bowefare the 8th, 
in the year 1300, who granted a plenary indulgence and 
remiſſion of fins to all who ſhould viſit the churches 
bf St. Peter and St. Paul! at Rome in that year, and ſtay 
there fifteen days; and this he ordered to be obſerved 
once in every hundred years; which Pope Clement the 6th 
reduced to fifty years, a 1350, and to be held upon 
the day of circumciſion of our Saviour: And Urban the 
4th, in the year 1389, ordained it to be kept every thirty- 
three years, that being the age of our Saviour: After 
which, Pope Sixtus the 6th, reduced it to twenty-five 
years. Ia imitation of the grand jubilee of Rome, the 
Monks of Cbriſt- Church in Canterbury, every fiftieth year 
javited a great concourſe of people to come thither, and 
vitit the tomb of Thomas Becker, And King Edw. 3. in 
the fiſtieth year of his age, which was 1362, cauſed his 
birth · day to be obſerved at court, in the name of a Ju- 
bile z giving pardons, privileges, and other civil indul- 
nces. | 

Jubilaeus, Significd afterwards a man one hundred 
years old, and likewiſe a poſſeſſion or preſcription for 
fifty years. Si ager nou invenietur in ſeriptione inguiratur 
de ſenioribus, Fe. Et | Jab rerto jubilæo man/it, fine vi- 
tuperatione mancat in æternum. Du Freſne. | 

Judaiſm, / Judaiſnus.) The cuſtoms, religion, or rites 
of the Jews: Alſo the income heretofore accruing from 
the Jews to the King: And the word Judai/i was for- 
merly uſed for a mortgage; and ſometimes taken for 
uſury. Ex Magno Rat. Pipe, de anno g Ed. 2. 

Judaiſmus is alſo taken for the manſion or dwelling- 
place of the Jews in any town; as Wigorniam cepit et in- 
tra vit, et Judaiſmum evertit. - Riſhangor, p-. 668. And 
it ſometimes lignifies uſury: as, Empra fuit grangia, Tc. 
domus obligata in magnis debitis in Judaiſmo. Mon. 1 tom. 


.8 | 
: Judge, (Fadex) Is a chief magiſtrate in the law, to 
try civil and criminal cauſes, and punith offences, He is 
appointed with a certain juriſdiction; and our King hath 
the nomination and appointment of judges, 2 af. 56. 
A judge at his creation takes an oath, That be vill ſerve 
the King, and indifferently adminiſter juftice to all men, wwith- 


1 . 
8 wy R 4 
7 : * "7 
af” l # *; 
, — Oo * 


The King in all caſes doth gudar by bis 32g. [1 i- 
ought to be of counſel —ͤ—ͤ— mn 4 And: i whs 
doubtful or miſtaken in matter of law, a ſlander. b. © 
| be allowed to inform the court, as amicus curiæ. - 
178. Our judges are to execute their offices in | 
perſon, and cannot act by deputy, or transfer ar e | 
ro others; as the judges of eccleſiaſtical conres 8 


o 


Rol. Abr. 382. Bro. Judges, 11. Yet wher an 
vers judges of a court la ys act of ——— * 
is effectual; eſpecially if theit commiſſions do not ex — 
require more. 2 Hawk. 3. Though what a I dolly 
rules when preſent, is the act of the court. If on ani 
murrer or ſpecial verdict, the judges are divided hy 75 
nion, two againſt two, the cauſe muſt be adjourned — 4 
the Exchequer Chamber. 3 Mod. 156. And a rule 8 
be made for this purpoſe, and the record certified In 
5 Med. 335. In fines levied all the judges of C. B © N 
to be particularly named: But writs of 4-4; 8 
to remove records out of that court, c. are diradied t; 
the Chief Juſtice, without naming his companions * 
1 27. Tenk. Cent. 167. 1 
en a record is before the judges, the | 
officio to try it: And they are to 8 Hee a 
and of the terms, Cc. Ibid. 215, 298. No jud i 
compellable to deliver his opinion before-hand, in rele 1 
to any queſtion which may after come judieially before 
him. 3 Inf. 29. Judges of the Common law, have no 
| ordinary juriſdiction to examine witneſſes at their cham 
ders; though by conſent of parties, and rule of eourt, 
they may on interrogatories ; and ſome things done by 
zudges at their chambers, in order to proceedings in Fr 
_ 655 many done . the court. 05 
A judge not be generally excepted againſt, or 
challenged; or have any action — rag a 
what he does as judge. 1 Jnft. 294. 2 Inft. 422. And 
to kill a judge of either bench, or. of aſliſe, &c. in hit 
place 2 2 is 8 Alſo drawing a wea- 
pon only upon a judge, in any of the courts of jufti 
p rr 
goods, and ſuffer perpetual impriſonment. 25 Ed. 3. c. 2. 
2 Inſt. 559: Judges are not in any way puniſhable for a 
mere error of judgment: And no action will lie againſt a 
| Judge for an erroneous judgment; or for a wrongful im- 


2 Inf, 


— 


— 


out reſpect of perſens, tate no bribe, give no council where he | ſonment, Sc. 2 Hawh. 4. 1 Mod. 184. 


is @ party, nor deny right to any, tho' the King by bis letters, 
er by expreſs words, command the contrary, &c. and he is 
anſwera ble in body, land and goods. 18 Ed. 3. c. 1. 

* Fudex oft lex loquens, and ought to judge by law, and 
not by examples: by Glanvil a judge is called zuftitia in 
abfirafto, becauſe he ſbould be as is were juſtice itſelf. 
Co. Lit. 71. 7 Rep. 4. And all the commitſions of 


Judges are bounded with this limitation, Fafuri quod | 


ad juſlitian pertinet ſecundum legem & conſuctudinem 
Argliæ. | 
There are ancient precedents of judges, who were fined 
when they tranſgreſſed the laws, though commanded by 
warrants from the King; and it is ſaid, that Earl Typ- 
teft, who was a Chancellor, was beheaded, for acting 
upon the King's warrant againſt law. Burnet's Rich, 2. 
. 38. | 
She judges are to give jadgment according to law, and 
what is alledged and proved: And they have a private 
knowledge, and a judicial knowledge, though they can- 
not judge of their own private knowledge, but may uſe 
their diſcretion ; but where a judge has a judicial know- 
ledge, he may and ought to give judgment according to 
it. Plowvd, 82. | 1 
King Henry 4- demanded of Judge Ga/coigne, if he ſaw 
one in his preſence kill A. B. and another perſon, who was 
not culpable, ſhould be indicted of this, and found Guilty 
before him, what he would do in this caſe; to which he 
2nſwered, That he ought to reſpite the judgment againft him, 
and relate the matter to the King, in order to procure him a 
pardon; for there be cannot acquit him, and give judgment 
according to bis private knowledge. Ibid. 2 
And the ſame King Henry, when his eldeſt fon the 
Prince, was by the Lord Chief Juſtice committed to pri- 
ſon, for a great miſdemeanor, thanked God that he had a 


The judges of courts of record are freed from all pro- 
ſecutions whatſoever, except in parliament, where they 
may be puniſhed, for any thing done by them in ſuch 
courts as judges; this is to ſupport their dignity and autho- 
rity, and draw veneration to their perſons, and ſubmiſ- 
| fron to their judgments: But if a judge will ſo far forget 
the dignity and honour of his poſt, as to turn ſolicitor in 
a cauſe which he is to judge, and privately and extra- 
judicially tamper with witneſſes, or labour jurors, he 
may be dealt with according to the ſame capacity to which 
he ſo baſely degrades himſelf. 12 Rep, 24. Vaugb. 138. 
S. P. C. 173. ORE | | 

Bribery in judges is puniſhable by loſs of office, fine 
and impriſonment; and by the Common law, bribery of 
judges in relation to a cauſe depending before them, has 
been puniſhed as treaſon, 1 Leon. 295. Cro. Jac. 65. 
1 Hawk. 170. A judge ignorantly condemus a man to 
death for felony, when it is not felony ; for this offence, 
the judge ſhall be fined and impriſoned, and loſe his of- 
fice. Jenk Cent, 162. If a judge who hath no juril- 
diction of the cauſe, give judgment of death and award 
execution, which is executed, ſuch judge is goilty of ſe- 
lany; and alſo the officer whoexecutes the ſentence; H. 
P. C. 38. 10 Rip. 76. And if juſtices of- peace, on 
indictment of treſpaſs, arraign a man of felony, and ſudgi 
him to death, and he is executed, it is felony in them. 
H. P. C. 35. Dali. cap. 98. A judge ought not to judge 
in ws own cauſe, or in pleas where he is party. 8 Rep. 
11 K - Db ot 5 6 207218 

If a fine be levied: to a juſtice of Bank, he cannot 
take the conuſance; ſor he cannot be bis own 
judge. 8 H. 6. 21. Br. Patents, pl. 15. cites 8. C. 
per Martin. If a fine be levied by or to a juſtice 1 
Bank, bis dame ſhall not be in the fine. 11 H. 6. 49. l. 


— 


ſon of that obedience, and a judge of that confige and So if a juſtice of Bank be ſued in Bank, he cannot re. 
impartiality, Sts. [᷑0 ecordit; 4 Mall be recorded by che other juſtices, 80 f 
22 0 2 


i jullice. of Bank ſues there, he cannot record it, but it 


ſhall. be recorded by the other juſtices, bid, If the 


chief juſtice of Bank be to ſue a writ there, the writ 


ſhall not be in bis nate, but in the name of the ſecon- 


dar 97 8 H. 6. 18. 6. 5 * 1 | . 
1 None may 2 — in his own cauſe. bid. See Herodi: 
Dire&a, lib. 2. fel. 1440. Arg. * bg: 11, 12. 
for it is a maniſeſi contradiction that @ man can be agent and 
patient in the ſame thing, and what Lord Cote ſays in Dr. 
'Banham's caſe is far from any extravagancy ; for it is a 
very reaſonable and true ſaying, that if an act of parlia- 
ment ſhould ordain, that the ſame perſon ſhould be party 
and judge, or, which is the ſame thing, judge in his own 


cauſe, it would be a void act of parliament; per Holt Ch. 


J. 12 Mad. 687. 


This is a ground in the ſeudal law alſo, as appears in 


the prelections of Veſenbech. cap. 17. fol. 41m. 

Judgment given by a judge, who is party in the ſuit 
with another, and ſo enteret| of record, is error, altho' ſe» 
veral other judges fit there, * give judgment for the 
judge who is party. Jenk. 90. pl. 74. | if 
: Where a a Mom lawn, neither he nor his de- 
puty can determine a cauſe, or fit in court; and if he 


does, a prohibition lies. Mich. 20 Car. 2. Hard. 503. 


* Brooks v. Earl of Rivers, {aff „ 

A juſtice cannot raſe a record, nor embezzle it, nor 
file an indictment which is not found, nor give judgment 
of death where the law does not give it; if he does, it 
is miſpriſion, he ſhall loſe his office, and make fine for 
miſpriſion; but it is not felony, Br. Judges, pl. 33. 
cites 2 R. 3.9. 33 3 

Where judges are limited to the ſubject matter of their 
juriſdiction, and they exceed the limits of their juriſdic- 
tion, action lies againſt them; per Powell J. 2 Lutæv. 
1865. Mich. 4 W. & M. cites Hard. 480. Terry v. 
Huntington. | 


— 


A Judge is not anſwerable to the King, or the party, for 


miſtakes or errors of his judgment, in a matter of Which 
1 Salk, 397. All miſdemeanors of 


he has juriſdiction. 
judicial officers are a contempt of the court of 3. R. 1 


Salk. 201. ; 4]. £ = 
Among the laws of King Edgar is this, viz. Judex, qui 


injuftum judicium judicabit alicui, det Regi CXX's, niſi u- 
rare audeat, quod rectius judicare neſcivit. Decem ſcriptores 


Anglicani 87 2. l. 3. The ſame among the laws of Canite. 
Ibid. 924. l. 2. adds, that Et dignitatem ſuæ legalitatis 
Semper amittat, fi non eam redimat erga Regem, ficut ei 
permittetur. In Denelaga Lahſlithes reus fit; fs nos juret, 
quod melius neſcivit, Chronicon Johannis Bromton. See 
14 Vin. Abr. tit. Judges. 
Geo. 2. c. 27. Black, Com. 1 V. 267. 3 V. 25.4% 


84, 125, 126, 349, 433 


By 1 Geo. 3. c. 23. Judges are continued in the en- 


Joyment of their offices, during their good behaviour, not- 


withſtanding any demiſe of the crown; but they may be 


removed by the crown, upon the addreſs of both Houſes 
of Parliament. f . 
For the judges oath, ſee Se. 18 F. 3. fat. 4. The duty 
of the judges, ſee in Stat. 20 Ed. 3. c. 1. 8 R. 2. c. 3. 


9 R. 2. c. 1. Of the immunity of judges from proſecu- 


tions, ſee Stat. 31 Ed. 3. Hat. 4. e. 17. 

Judger. In Cbeſbire, to be judger of a town, is to 
ſerve on the jury there. Leicefer's Hifl. Antig. 302. 

Judgment, (judiciam, quaſi juris dium) Is the de- 
termination or ſentence of the judges upon the ſuit, &c. 
and the ancient words of ;zudgments are, confideratum eft per 
curiam, c. becauſe judgment is ever given by the court 
upon due confideration had-of the record and matter be- 
fore them. 1 Ia. 39. Of judgments, ſome are final, 
and ſome not, &c, And a judgment may be given not 
only upon trial of the iſſue; but by default, nibil dicit, 
confe//ion, or on demurrer ; and outlatwry is a judgment in it- 
ſelf, 1 Inft. 167. 2 Inſt. 236. Finch. 457. There is 
likewiſe judgment for departing in deſpight of the court, with- 
out leave, in common recoveries, c. And after an iſſue 
Joined in a cauſe to be tried by the plaintiff and defendant, 
the plaintiff may, (if he will,) without going to trial of 
any verdict, accept of a jungmeat from the defendant, 
which judgment muſt be by reliqta verißcatione cognovit ac- 
tienem: but on this judgment error may be brought with- 


Sce 33 H. 8. c. 24. & 12 


7 


* 


, 


it to another action. 


# * , * 2 
, * * 5 
# { 78 1 * 
2 y - 
; „ 


out puttiog in bail, which it ay hot on judgment afrer 


verdict. 2 Lill. Abr. 104. 


: * 


Judgment is ſometimes had with a ce/at executio; and it 


the defendant gives a judgment, with ſtay of execution, 


till a certain day, the plaintiff may notwithſtanding ſue 
forth a capias or a fieri facias into the county. where the 
action is laid, returnable before the day, to enable him 


at that day to take a feflatum againſt the defendant ; tho”. 


he ſhall not in that caſe ſue out a capias to wasrant a feird 


| Facias againſt, the bail. Paſeh. 22 Car. 2. Sed gu. If a 


capias is ſued out, whether the end for which it iſſued, is 
ever enquired into? If debt be brought againſt an execu- 
tor upon the bond of the teſtator, and he pleads plene ad- 
miniſtravit, this is a confeſſion of the debt; and the plain- 
tiff may have judgment with a ce/at executio till the de- 
fendant hath aſſets. 4 Rep. 2 Nelſ. Abr. 1052, _ 

If the plaintiffor defendant die after interlocutory judg- 
ment, the action ſhall not abate. Stat. 8 & 9 V. z. c. 11. 
Judgment upon a demurrer to a declaration, c. is no bar 
to any other action; becauſe it is not on the merits, and the 
plaintiff may afterwards make his declaration right, and 
then proceed, 2 Lill. 113. But other judgments may be 
pleaded in bar to any other action for the ſame cauſe; and 


Judgment in an inferior court; may be alledged in bar to an 


action in a ſuperior court. 2 Lev. 93. A judgment on 
nil dicit, in caſe, treſpaſs, or covenant, Ec. is not perfect; 
until writ of enquiry of damages taken out and executed 
upon it, of which notice is to be given the defendant; 
and the time of execution, &c. But in debt, it is a per- 
fett judgment as ſoon as ſigned, Wc, and there needs no 
writ of enquiry. 2 Lill. 105. R 1 1, 

Judgment final ought not to be given upon default in real 
actions; but a grand cape upon default before appear- 
ance and a petit cape on default after appearance. 1 Lev. 
Wee: | | | 


If in debt, part is found for the plaintiff, and the de- 


fendant acquitted of the reſidue, the judgment muſt be 


quod quer. in miſericordia for that pait whereof the de- 


fendant is acquitted, Cro. Elix. 699. But the ſtatute 
148 5 NM. & M. c. 12. takes away the capiatur in treſpaſs, 
aſſault; falſe impriſonment, Fc. and there is in lieu 
thereof 65, 8 4. paid to the ſecondary for the fine before 
he ſigns judgment. d 


All judgments given in any court of record, muſt be 


* 


duly entered: the plaintiff's attorney, four days after the 


paſlea is brought into court, if the rule for judgment is out, 


may enter /udgment for his client by the courſe of the court. 
2 Lill. Abr. 95. But on a rule for judgment, Sunday is 
not one of the four days; tho? the rule is given the laſt 
day of the term. After a rule to ſign jadgmient, there 
ought to be four days excluſive of the day on which the 
rule was made, before the judgment is ſigned, that the 
party may have a reaſonable time to bring writ of error: 
in C. B. they never give rules for ſigning judgment, but 
ſtay till the guarto die pot, which makes but four days in- 
cluſive. Mod. Caf, 241. A plaintiff got his judgment 
ſigned on the very day, but it was not executed till after 
the fixth day, ſo that the defendant had time enough to 
bring a writ of error, or move any thing in arreſt of 


judgment: but the court of B. R. held the ſigning of 


the judgment to be irregular, it being before the day 
allowed by the rules of the court; and tho” execution was 
taken out afterwards, judgment was ſet aſide, 5 Med. 
e | | 

If a diftringas is returnable within term, and the cauſe, 
is tried two or three days only before the end of the term, 
the judgment ſhall be entered that very term, tho? there 
be not fqur days to move in arreſt of judgment. 1 Sali. 
77. But a four day rule muſt be given, and the party 
cannot ſign judgment, *till four days exclu/fue are elapſed, 
and if Sunday intervenes, that is not to be reckoned one 
of the four days. But if verdi& be given after term, no 


Judgment can. be given on it till the next term following; 
for the juagment is the act of the court, and the court tits 


not but in term. Mich. 22 Cat. B. R. 


If verdiCt paſs for the plaintiff, and he will not enter 
his judgment; the defendant by motion of court may oblige 
him to it. 2 Lill. Abr,g7. The defendant may enforce 
the plaintiff to epter his judgment to the end he may plead 
1 Danv. 723. 

Palm. 


Latth, 216. 
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Palm 281. $0 if the defendant wants to bring a writ of 
error, X 

Fudyments are not only to be ſigned by the proper off cer, 

but entered of record; before which they are not zudg- 

meats : and in 2 jadgment given to recover a ſum of money, 

the ſum muſt be entered in words at length; and not in 

figures, which may be eaſily altered; and a judgment was 

1everied, becaule the time wuben given was in figures, and 
the fum recovered expreſſed in figures, We, But the court 
may amend their jx/z ets of the ſame term, becauſe the 

term is but as one day in law; tho* they may not do it 
in another term. 2 Lil. 103. 3 Liv. 430. If a judg- 

ment be unduly obtained, the court will vacate the juag- 

ment, and re{tore the party damnified; if not, puniſh the 

offender: but it is aga'nit the courfe of the court to va- 

cate a judgment the laſt day of the term. Poſeb. 1656. 

By flature, if the plain: die before judgment, it ſhall 
not hinder the judgment being entered, provided it be 
done within two terms after verdict, 17 Car, 2. cap. 8. 
A judgment entered in C. B. ſhall relate to the oi day 
of the term, and be a judgment from that time: but a 


judgment in B. R. ſhall relate only to the fit day of the 


term. Cro. Car. 102. If a rule be given for the de- 
fendant to plead at a certain day, and he do not plead 
accordingly, the plaintiff may enter judgment againſt him, 
without moving the court; tho' in real ections, and cri- 
minal caufes, on indictments, Fc. there muit be a mo- 
tion in court, for a pe emptory rule. 2 Lill. 116. Vet a 
plaintiff, after he hath figoed judgment againſt the de- 
ſendant, may waive it if he will, and accept of a plea 
f:om the defer lant. Trin. 23 Cer. B. R. | 
If a judgmeat be obtained, but the plaintiff doth not 
take out execation within a year and a day, the judoment 


muſt be revived by /cire facias. If any thing be entered 


in a judgment, which is not mentioned in the plaintiff's 
declaration, the judgment is not good, 2 Lill. 104, And 
where it appears upon the record, that the plaiatiff hath 
no cauſe of action, he ſhall never have judgment, 8 Rep. 
120. In ſuch cafe the court may give judgment for the 
1 Plowwd. 66, Altho' it appear to the court 
that the defendant's title is not good, if the 5 in 
bis declaration bath not ſet forth a good title for himſelf, 
the court ſhall never give him judgment. 2 Lill. 98. 


'Tho' the plaintiff deſtroys the defendant's title, if he gives 


bim another title by pleading, Sc. the defendant ſhall 
have judgment ; for the court are to judge upon the whole 
record. 8 Rep. go. But if action of treſpaſs is brought 
for treſpaſs done in lands belonging to ſuch à houſe, 
and it appears at the trial that the plaiatiff had no title to 
the houte, the court cannot give judgment to turn him 
out of poſſeſſion, becauſe 1bar was not judicially before 
them. 3 Salt. 213. | t 
In debt on ſpecialty, the whole and exad ſum muſt be 
demanded; or the juagment upon it will not be good, 3 
Mod. 41. If more be in the judgment than the plaintiff 
demands, it is erroneous; tho' this may be helped by a 
remifit dampgna for part. 2 Lill. 27. If in caſe, treſpaſs, 
Ef. a verdict is given for more damages than laid in the 


Plaintiff's declaration, and he does not remit the ſurplus 


damages, but takes judgment for the whole, it is an in- 
curable error, and cannot be amended, \ 

If iſſue is found agzinſt one party in a ſuit, and not 
againſt the other, judgment may be for the plaintiff to re- 
cover againſt him where the matter is found; and a 210 
eapiat per billam be entered againſt the plaintiff as to the 
other. 1 Saund. 216. And when ſeveral damages are 
recovered againſt ſeveral defendants, the plaintiff may 


enter a nolle profequi as to one of the defendants, We. and 


have judgment againſt one only for the damages agarnit 


bim. 3 Mod. 101. If one entire judgment is given againſt 


two ſeveral perſons, and one of them is an infant, ap- 


being entire cannot be divided) except the infant be 


joĩnt executor with the other party. 2 Lill. ioo. When 


a judgment is entire, it cannot be divided, to make one 
art of it good, and another part thereof erroneous; but 
if it be not an entire judgmene, it may. bid. On action 
where damages are to be recovered, if the declaration 
be good in part, and inſufficient in part, and the de- 
fendae demurs upon the entire declaration ; the plain- 


3 


lth. 4 


Pearing by attorney, the whole juzgment is void; (which | 


J p 


tiff ſhall have judgment for that which is well laid: 

barred for the relt. This muſt mean where — ren 1 
veral counts in the declaration. 2 Saund, 379 © And ir 
in action of debt upon three bonds, it appears that one 
of them is not forfeited, We. the plaintiff ſhall have judg- 


| ment for the other two, 1 Seaund. 286. 


Where a juagment is partly by the Common law, and 
partly by ſtatute, the zzdgment at Common' law may re 
main and be compleat, without the other. 1 Sail. 24 a 

Where there are two diſtinct judgments, one at Comm 
law, and the other by ature, one may be affirmed, and 
the other reverſed on a writ of error.  ' Annaly 50. : 

Every ju4gment ought to be compleat and forma]: one 
Judgment cannot determine another judgment, and the 
judges will not give a judgment againſt law, although 
the plaiouff and defendant do agree to it, 1 Sa/k, 213 
Cro Eliz. 817. Trin. 23 Car. B. R. In actions perſon- 
al, judgment given againſt the plaintiff upon any plea to 
bar him, is peremptory. Tent, Cent. 52, If the de. 
fendant doth not deiy the debt, or other matter in ſuit 
but endeavours to elude the action by inſufficient plead. 
ing: in this caſe, if it be found for the plaintiff, he ſhall 
have judgment; but not vice verſa, if for the defendant 
becauſe the matter of the ſuit is not fully and ſufficiently 
denied, but in ſome meaſure confeſſed by the inſufficient 
plea. 161d. 70. 

Judgment may not be given ſor the plaintiff upon an 
inſufficient bar, if the replication be ſo, and ſhew no 
ttle; but a judgment ſhall not be ſet aſide for miſpleading a 
point collateral to the iſſue, Hob. 8, 128. In debt upon 
an obligation, the defendant pleaded that he delivered it 
on a condition to be performed by the plaintiff, which he 
had not done, and therefore it was not his deed; the jury 
found for the defendant, that the condition was not per- 
formed, yet the plaintiff had judgment; for the defend- 
ant's plea confeſſes it to be his deed, and the verdict does 
not diſprove it, and the i ue is deed or no deed, &c. Jenk, 
Cent. 102. Here the plaintiff hath his judgment up- 
on the defendant's conſeſton, not upon the werdie, lbid. 

A judgment contrary to the verdict found in the cauſe 
is generally void; for it is to be warranted by the verdict. 
Mich. 22 Car. B. R. There may be caſes where judg- 
ment may be given for one of the parties contrary to the 
verdiet ; as where the defendant pleads ſuch a plea as in 
effect acknowledges the demand, there, tho? there ſhould 
be a verdi& for the defendant, judgment ſhall be for ths 
plaintiff, or the judge of Ni prius may refuſe to try it, 
Annaly 250, [f a verdiQ js imperfect, judgment can- 
not be given upon it; and for the incertainty of the 
verdift, judgment may be void. 2 Lill. 111. Raym. 
220. Action of debt lies upon a good judgment, as well 
after writ of error brought as before, Raym. 100. 2 
Mod. 127. But if error is brought, and depending, the 
eourt will, on motion, ſtay proceedings in the new action, 
or rather prevent plaintiff from taking out execution, 
defendant confeſſing judgment in the laſt ſuic, In actions 
of debt on bonds, a rule may be made to ſtay proceedings 
on payment of principal, intereſt and coſts, Mod. Ca. 60. 
This may be done by virtue of 4 Ann. c. 16. ſect. 13. 
If a judgment is recovered jointly againſt three defendants, 
the plaintiff cannot bring action of debt upon that judg- 
ment againſt one alone. 2 Leon. 220. A plaintiff ſhall 
not have a new action of debt on the ſame bond, &s. 
after judgment had on it, as long as the judgment is in 
force. 6 Rep. 2. 2 Nelf. Abr. 1056. An erroneous 
judgment in Chancery is reverſible in B. R. Dyer 315. 
And if the Houſe of Lords reverſe a judgment of B. R. 
the Lords are to enter the new judgment, and not the 
court of B. R. who by the firſt judgment had executed 
their authority, Trin. 6 Ann. B. R. 1 Salt. 403. 

Judgments are to continue, till they ſhall be attaint by 
error. Stat. 4 H. 4. cap. 23. And after verdict given 
in any court oſ record, there ſhall be no ſlay of judgment 
for want of ſorm in a writ, count, 6c, or miſtaking the 
name of either party, ſum of money, day, month, yea", 
c. rightly named in any writ or record preceding, Ee. 
18 Eliz. cap. 14. 16& 17 Car. 2. c. 8. a 

A ſmall miſtake in the title of a declaration is not 
reaſon to ſet aſide the judgment, and the roll may be 


right, Will. pare 1. 3 04. A te- 


JU D 


A regalar judgment in a crown cauſe cannot be ſet 
aſide on payment of coſts, 1b. 163. 5 ak: 
Where there is a judgment and no ſurpriſe, itſhall not 
be ſer aſide on an affidavit of a matter relative to the 
merits which might have been pleaded. Annaly 1 57. 
| But the court frequently ſets aſide regular judgments, on 


- 


payment of coſts, where there are real merits, and thoſe. 
merits ſworn to, the defendant by the rule, being bound 


not to delay the plaintiff. | 
Where the condition of a bond was, that the money 
was not to be paid till a future day, and the conulee by 
virtue of a warrant of attorney entered judgment, and 
took out execution before the day, the court would not 
ſet the judgment afide, but did the execution, Bid. 
270. | „ WE ate 
The Stat. 8 W. z. c. 11, orders judgment for coſts, 
upon demurrers, and on ſuing writs of error, where the 
former judgment is affirmed, &c. And the ſtatutes of 
jeofails extend to judgments upon nibil gicit, confeſſion, 
& non ſum informatus, &c. 4 Ann. c. 16. See Error, 
Jeofail, and Iffue. | | | 4x it) 
Judgments acknowledged foz Debts. The courſe | 
for one to acknowledge a judgment for debt, is for him 
that doth acknowledge it to give a warrant of attorney 
to ſome attorney of that court where the judgment is to 
be acknowledged, to appear for him, to file common bail, 
and receive a declaration, and then plead non ſum infor- 
matus, fc, or to let it paſs by nihil dicit: whereupon 
judgment is entered for want of a plea. 2 Lill. 105. If 
one gives a warrant of attorney to confeſs judgment, and 
dies before it is confeſſed, this is a countermand of the 
warrant. I Yentr. 310. Tho' the courts have, on mo- 
tion, allowed judgment to be entered up.—Where they 
may be entered after the party's death, ſee Annaly i 58.— 
But the rule does not hold in adverſary ſuits. /6:d. 183. 
If a feme ſole gives warrant of attorney to confeſs judg- 
ment, and marries before it is entered, the warrant 1s 
abſolutely countermanded ; and judgment ſhall not be 
entered againſt husband and wife. 1 Salt. 399. | 
A man under arreſt gives warrant of attorney to confeſs 
a judgment; if no attorney for the defendant is then pre- 
ſent, the court, on a ſuppoſition that the judgment was 
obtained by force or fear, will ſet aſide the ſame. 1 
Salk. 402, It has been adjudged, that if one under arreſt 
gives a warrant to confeſs judgment, if an attorney be not 
by, itisill: and ſo it is if one be ſeemingly diſcharged, 
with deſign that he ſhould give a warrant of attorney to 
confeſs a judgment: but if one arreſted by proceſs of an 
inferior court, gives a warrant for confeſſing judgment 
in that court, 3. R. will not ſet it aſide, tho” an attorney 
be not preſent. Mich. 2 Ann. Mod. Caſ. 85. By rule 
of B. R. Eafter 15 Car. 2. No bailiff is to take from any 
priſoner in his cuſtody, a warrant to acknowledge judg- 
ment unleſs in the'preſence of an attorney. And where 
one has been in priſon ſome time, and he confeſſes judg- 
ment to his creditor voluntarily, that judgment ſhall 
ſtand, altho' there be no attorney. Farre/ley's Rep. 115. 
A judgment confeſſed upon terms, being in effect cond! - 
tional, the court will ſee the terms performed: but where 
a judgment is acknowledged abſolutely, and a ſubſequent 
agreement is made, this does not affect the judgment, 
and the court will take no notice of it, bid. 400. Sed 


qu. if they would not ſtay or ſet aſide execution if iſſued 


Sooner than, or contrary to, an agreement of the parties, 
tho? made ſubſequent to the judgment? If a warrant be 
to enter judgment as of ſuch a term, or any time after; 
the attorney may enter it at any time during life: but 
without thoſe words the judgment muſt be entered 
the term expreſſed in the warrant: and if no term be 
mentioned, it may be intended the next term. 1 Mod. 1. 
Or it has been held it may be entered within a year after 
the date of it: and if judgment upon a warrant of attor- 
ney be not entered within the”year, it cannot be done 
without leave of the court, on motion and affidavit made 
of the party's being living, and the debt not ſatisfied. 
2 Lill. br. 118. 2 Show. 253. It is dangerous to take 
a judgment acknowledged in the vacation, as of the 
preceding term; and if any ſuch judgment be taken, the 
warrant of attorney to confeſs the ſame muſt bear date 
before, or in the term whereof it is confeſſed: but the 
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fell way is to make it à judgment of che ſubſequent 


term. 2 Lill. 103. 4 
By Holt Chief Juſtice, If one will enter a judgment as 
of a precedent term, he muſt actually enter it before the 


 efſdin day of the ſucceeding term: and if judgment be 


ügned in Hilary term and in the ſubſequent vacation 
the defendant ſells lands, if before the Eis of Eafter 
term, the plaintiff enters his judgment, it ſhall affect che 
lands in the hands of the purchaſer; (but ſee p,) and if 
one enters judgment ſo in vacation, when the party is dead, 
the judgment thall be good by relation, if he was living 
in the precedent term. 1 Salk. 401. Law of Securities 74. 
On complaints for delay of entering jadgments, the ſame 
ſhall be examined into by commiſſioners and ordered to be 


entered, Ce. by the Stat. 14 Ed. 3. Stat. 1. c. 5. and 


by 29 Car. 2. c. 3. | 

Jodgments, as againſt purchaſers, ſhall only relate to 
the day of ſigning, 29 Car. 2. c. 3. /ef. 15. If any 
perſon having acknowledged or ſuffered a judgment as a 
ſecurity for money, afterwards on borrowing other money 
of another, mortgage his lands, Cc. without giving 
notice of ſuch judgment, unleſs he pay it off in fix months, 


he ſhall forfeit his equity of redemption, &c. 4 . & 


M. c. 16. The particular times of entering judgments 
of debt, by confeſſion, 2% ſum informatus, c. and 
docketting them after every term, by the clerks of courts, 
Sc. is directed under the penalty of 100 J. by Stat. 4 
& 5 V. & M. cap. 20. And no judgment ſhall affect 


purchaſers of lands and mortgagees till docketted ; nor 


have any preference againft heirs, executors, &c. in the 
adminiſtration of eſtates.” Vid. Upon ſigaing judgment 


; Gs. 8 d. is to be paid the proper officer, in ſatis faction of 
the capiatur fine, &c. 5 6 V. & M. c. 12. To 
ſearch for judgments a fee is paid of 4 4. a term. 


On judgments, a releaſe of errors is uſually entered 
into at the time of the warrant of attorney given, or judg- 
ment had. And in caſe of ſeveral judgments, if two are 
given in one term, and the laſt is firſt executed, that cre- 
ditor hath the beſt title. Latrb. 53. When a judgmert 


is ſatisfied, it is to be acknowledged on record by attor- 


ney, r. Acknowledging a judgment in the name of 
another, who is not privy or conſenting to the ſame, is 
felony. : Stat. 21 Fac. 1. cap. 26. 

Judgment in criminal Caſes. No man can be at- 
tainted of treaſon or felony, but on judgment by expreſs 
ſentence, or by outlawry, or abjuration. 2 Hawk. 447. 
And a perſon ſhall not have two judgments for one offence; 
for in outlawry, which is a judgment, execution ſhall be 
awarded againft the offender, but no ſentence pronounced. 
Finch. 389, 467. But one convicted of a ſcandalous libel, 
had judgment to pay a fine, and to go to all the courts 


in Neſininſſer-Hall with a paper in his hat fignifying bis 


crime; and on his behaving impudently, his puniſhment 
was encreafed, 1 Sal 401. No judgment or puniſhment 


ean be inflicted unknown to our laws; but only by act of 


parliament, Daliſ. 20. And the law makes no diftinc- 
tion, in fixed and ſtated judgments, between a peer and a 


commoner; or between a common and ordinary caſe and 


one extraordinary, 2 Haul. 443. 

Judgment' cannot be given for a corporal puniſhment, 
in the abſence of the party, 1 Salt. 400, Tho' perſons 
may have judgment to be fined in their abſence, hav- 
ing a clerk in court to undertake for the fine. 1 Salt. 

Judgment in high treaſon is for the offender to be 
drawn, hanged, his entrails taken out and burnt, his 
head cutoff, and body quartered, Sc. In petit treaſon, 
to be drawn to the place of execution and hanged: and a 
woman in all caſes of high and petit treaſon, to be drawn 
and burnt, A man or woman for felony, is to be hang- 
ed by the neck till dead. Mifprifion of treaſon is liable to 
impriſonment for life. | 

In premenire, the party offending is to be out of the 
King's protection, and his body to remain in priſon dur- 
ing the King's pleaſure, Cc. And for miſpriſion of 
felony, fine and impriſonment is inflicted. 2 Hawk, 


| 443» 444+ For crimes and miſdemeanors of an infamous 


nature ; perjury or forgery at Common law, groſs cheats, 
conſpiracy, keeping bawdy-houſes, Se. the Judgments 
6R are 
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ate e en by fine, pillory, whipping, 
Sec. 2 . AA 50 
See Execution in Criminal Cafer,. As to the ſeveral kinds 
of judgments, vide 1 Hawk. P. C. 57, 177» 184, 193» 


196. 2 Hawk. P. C. 380, 442, 3, 4» 5+ 3 . 210, 


11, 1, 13, 14, 16, 18, 19. 20, 222, 4- 1 Hal. Ps C. | 


| 


28 5 223. Th as | FIERY 1 | 
l Javgment arreſted, In civil and criminal caſes. See | 


Arre of Judgment, 


Fudgment oz Trial by the Holy Croſs, Was a trial 
in eccleſiaſtical. caſes, anciently in uſe among the Saxon. 


Cref. Church Hi. 9606. | 010 59 
Audicatozes terrarum, Are perſons in the county pa- 
latine of Chefer, who on a writ of error out of Chancery, 
are to conſider of the judgment given there, and reform 
it; and if they do not, and it be found erroneous, they 
forfeit 100 J. to the King by the cuſtom. Dyer 348. 
Tenk. Cent. 71. | 
Judices fiſcales; So Pelydore Virgil calls Emp/on and 
Dudley, who were employed by Hen. 7. for taking the 
benefit of penal ſtatutes, and were put to death by Hen. 8. 
Sex, Lord Herb. H. 8. fol. 5,6. © of 
Judicial decitions, opinions or determinations, as far as 
they refer to the Jaws of this kingdom, are for the mat- 
ter of them of three kinds. | . 
it, They are either ſuch as have their reaſons fng/y in 
the laws and cuſtoms of this kingdom; as who ſhall ſuc- 
ceed as heir to the anceſtor 3 what is the ceremony requi- 
fite for paſſing a freehold ? what eſtate, and how much the 
wife ſhall have for her dower? And, many. ſuch mat- 
ters, wherein the ancient and exprefed laws of the king- 
dom give an expre/5 decifien, and the judge ſeems only 
we inſtrument to pronounce it; and in thoſe things 
the law or cuſtom of the realm is the only rule to judge 
by, and in reference to thoſe matters, the deciſions of 
courts are the conſervatories and evidences of thoſe 
laws. . aA © Ky 
Or 2dly, They are ſuch deciſions, as by way of deduc- 
tion and illation upon thoſe laws are formed or deduced ; 
as for the purpoſe, Whether of an eſtate thus or thus 
limited the wife ſhall be endowed ? Whether, if thus or 
thus limited, the heir may be barred? And an inhfi- 
nice number of the like complicated queſtions. And 
herein the rule of deciſion is; firſt, the Common law and 


cuſiom of the realm, which is the great /ubfratum that 
is to be maintained; then authorities, of deciſions of for- 
mer times in the ſame or the like caſes and then the 


” 


reaſon of the thing itſelf. 


zdly, Or they are ſuch as ſeem to have no other guide 


but the common reaſon of the thing, unleſs the ſame point 
has been formerly decided, as in the expoſition of the 
intention of clauſes in deeds, wills, covenants, c. 
where the very ſenſe of the words, and their poſitions and 
relations, give a rational account of the meaning of the parties, 


* 


and in ſuch caſes the judge does much better herein, than 


what a bare grave grammarian or logician, or other pru- 
dent man could; for in many caſes there have been for- 
mer reſolutions, either in point, or agreeing , in reaſon or 
analogy with the caſe in queſtion; or perbaps the clauſe 
to be expcunced is mingled with ſome term or clauſes 
i:n2t require the knowledge of the law to belp out with 
ths con ſtruction or expoſition 3 both which often happen 


in the ſame caſe; therefore it requires the knowledge of 


the law to render and expound ſuch clauſes and ſentences ; 
and-doubtleſs a good common lawyer is the beſt ex poſitor 
of ſuch clauſe, Cc. Hale's Hift. Com. Law 68, 69. 
cites Pl:wden 122 to 130, 140, Q. 

An extra. judicial opinion, given in or out of court, is 
no more than the pro/atum or laying of him who gives it, 
nor can be taken for his opinion, unleſs every thing 
ſpoken at pleaſure mult pais as the ſpeaker's opinion, 
aug h. 382. 2 

So an cpinicn given in court, if not neceſſary to the 
judgment given of record, but that it might have been 
25 well given, if no ſuch ora contrary opinion had been 
broached, is no judicial opinion, nor more than a gratis 
ciftum, But an opinion, though erroneous, concluding 
to the judgment, is a judicial opinion, becauſe delivered 


under the ſanction of the judges oath upon deliberation, 


J UR 


which aſſures that it is or was, when delivered; fle , 
nion of the deliverer. IB¹4Usñ “ ũ . 9 0 4 2 
1 N By the long and uniform uſage of 
many ages, our Kings have delegated their whole judicial 
power to the judges of their ſeveral courts; which ae the 


and have gained a #rowr and ated jutiſdiction, regulated 
by certain and eſtabliſhed rules, Which the crown ſe 
cannot alter but by act of parliament.” Black, Cm. 1 7 
267. cites 2 Hawk. P. C. 2. Sgt 


ſeparating the. Judicial, from the '/egilative and execuris, 
power of the ſtate, ſee Mounte/ſguira L* Eſprit des Loix ti 
XI. c. 6. fe. 208, Ce. 1f Vol. 410 edition, 
Judicial Writs, The capiar, and all other ſubſeguent 
to the original writ, not iſſuing out of Chancery, but 
from the court into which the original was returnable 
and being grounded on what has paſſed in that * 
in conſequence of the ſheriff's return, are called jugjc;a) 
not original writs; they iſſue under the private ſeal ot 
that court, and not under the Great Seal of England; 
and are 7efied, not in the King's name, but in that of 
the Chief Juſtice only. Black. Cm. 3 V. 282, _ 
Judicium Dei, The judgment of God; fo our an. 
teftors called thoſe now prohibited trials of ordeal, and 
— 3 kinds, S. 7 Juper defendere non poſſi judicio 
el, /cilicet, aqua wel ferro, fieret de eo juſtitia, 
Edw. Conf, 2 8. " 4 = FE g r 
See Spe/man's Gloſſary on this word, and Dr, Bras 
in his Gloſſary, at the end of his Introdud. to Eng. 85 
| Suthdore, and Black. Com, 4 V. 336. 8 
Judicium parium, A trial by 2 man's equal, i, e. 
Peers by peers, commoners by commoners. The moſt glo- 
rious privilege that a ſabje can enjoy. It is a.protee- 
tion for the /oxver order of people, againſt the violence of 
the great, and even the pa/or or caprice of the fovereign 
himſelf,” It is impoſſible ſufficiently to praiſe this inſti- 
tution. The defence of Bingley, againſt anſwering inter- 
rogatories in the court of King's Bench, as tending to AC» 
cuſe himſelf, may furniſh the reader with ſome pleaſing 
reflections on the ſubject. That defence (as drawn up 
by the Editor J. M. 25% not for the purpaſe of publication) 
may be ſeen in No. 75. of the North Briton, with a 
motto prefixed, againſt the opinion of the writer. ie: 
alſo Jury. | „ i Re 
Jag, A watery place, according to Demęſday. 


eft præterea ut nullus occultus jugulator, guales murderers 
appellant Angli, de cetero chartam de regia gratia obtineret, 
Thom. Wallingham, p. 3433. 505 
Jugum terrace, A yoke of land, in Domeſday, contains 
half a plow-land, wiz. Odo tenet de epiſcopo unum jugum 
tertæ, & off dimid, carucatæ. - So alſo 1 Inft. fo. 5. a. 
So in Dome/day, Unum jugum de ora, & unum jugum dt 
berce; i e. The rent of a yoke of land, and another yoke 
of land to plough. Gale 7606. 


accommodating the parochial church, and the very bed - 
chamber of princes ——Terre- in-Aileſbury tenentar per 
ſervitium inveniendi domino Regi cum venerit apud Ailtſoury 


Juncandam cameram /uam.—Pat. 14 Ed. 1. 
Juncaria, or Joncaria, (from juncus, the Latin word 
for a ruſh;) Is a ſoil or place where ruſhes grow. Co. 
Litt. fo. 5. Cum piſcariis, turbariis, juncarus, & con- 
munibus paſiuris ad meſſuagium pradiftum-pertin'. Pat. 
6.E6:3o PI. . 25. oil 


5. 99- | Au 
Jura regal ia. See Regalia. 3 
Jurats, (jurati) Are in nature of aldermen, for the 

government of many corporations. As Romney Marſþ is 

incorporate of one bailiff, twenty-four jurats, and the com- 
monalty thereof, by Chart 1 EA. 4. And we read of the 
mayor and jurats of Maidſtone, Rye, Vinchelſea, Ke. Alſo 

Jerſey hath a bailiff and twelve jurati, or ſworn affiſtants, 

to govern that iſland, The name is taken from the French; 


for in F _— among bed, there are * & iy 


grand depoſitory of the fundamental laws of the kingdom, | 


As to the great propriety and indeed conſequence of 


Jugulator, A cut-throat, or murderer-———F$atutum 


Juncare, To firew ruſhes; as was of old the cuſtom of 


in fals firamen ad leQum ſuum & preter hoc herbam ad 


Junitum junta, A meaſure- of ſalt, 2 Mon. Aut 
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They ate meneſoned in the Far. 2 U 3 24. 6. b. Jo, 


And ſee 13 £4. I. cap. 26. Wee e 
Jure divino 70. ' the throne; A doctrine long ſince 

7 FE ko yay now univerſally denied. See Blac Cin. 
; Jure divino bt to rithes, As to this | Blackftone 

faith, , FT Es $560 2-0 0 att tans ee 4 
I will not put the title of the clergy to tithes upon 

« any divine right; though ſuch a right certainly com- 

« menced, and 1 believe as certainly, ceaſed, with the 

« Jewiſh Theocracy, Yet an honourable and competent 
„ maintenance for the miniſters of the goſpel is, un- 
« doubtedly, jure diuino; whatever the particular mode 


e of that maintenance may be, c. Ge. ; 


Juridical Days, (dies juridici), Days in court, on ' 


which the law was adminiſtered. See Day. 
Juciſdition, /j«ri/di#io) Is an authority or power, 
which a man hath to do juſtice in cauſes of complaint 
brought before him: of which there are two kinds; the 
one, which a, perſon hath by reaſon of his ee, and by | 
virtue thereof doth right in all plaints, concerning the 
lands within bis fte; the other is a juriſdiftion given by 
the prince to a bailiff, as divided by the Normans; and 
by him whom they called a bailiff, we may underſtand 


all who have commiſſion from the King to give judgment | 


in any cauſe, Cuſſum, Normand. cap. 2. 1 
The courts and judges at Weftminſter have juriſdiction 
all over England; and are not reſtrained to any county or 
place: but allother courts are confined to their particular 
juriſdictions; which if they exceed, whatever they do is 
erroneous, 2 Lil. Abr. 120. 2 5 
There are three ſorts of inferior juriſdictions; the firff 


whereof is tenera placita, which is the loweſt, and the par- 
ty may either ſue there, or in the King's courts : the. /e. | 
| cond is conuſance of pleas; and by this a right is veſted in | 
the lord of the franchiſe 20 hold pleas; and he is the 


only perſon that can take advantage of it, by claiming 
his franchiſe ; the rhird ſort is an exempt juriſdifion; as 
where the King grants to ſome city, that the inhabitants 
ſhall be ſued within their city, and not elſewhere; tho” 
there is no juriſdiction, which can withſtand a certiorari 
to the ſuperior courts. 3 Salk, 79, 80. WOT? 
 Acourt ſhall not be preſumed to have a juriſdiction, 
where it doth not appear to have one, 2 Hawk. 59. If 
an action is brought in a corporate town, and the plaint 


ſheweth not that the matter ariſes infra juriſuicionem of | 5 and | 
| perſon killed came by his death, he doth it by jury; and 


the court, it will be wrong, though the town be in the 
margin; but the county ſerves in the margin for the ſu- 
periour courts. Jerk. Cent. 322. The declaration in a 
baſe court mult alledge, that the goods were ſold and de- 
Iivered within the juriſdiction thereof, as well as that the 
defendant promiſed within it. Vilſ. par. 2. 16. 
After a verdict for the plaintiff in C. B. for leſs than 
405. the defendant may enter a ſuggeſtion on the roll 
that he refided in Midalęſex, which if true, the C. B. 
hath no juriſdiction, by the late fatute, touching the 
county court of Middle/ex, Ib. 68. See Stat. 22 Geo. 2. 
c. 33. | 3 
Where commiſſioners or inferior juriſdictions, whoſe 
powers are limited, aſſume a juriſdiction they have not, 
the law gives an action againſt them. 2 il/. 382. 
As to the juriſdiction of the King's Bench in the prin- 
cipality of Wales, ſee ib. par. 1. 193. „ 
Although a caſe be debated and have judgment in the 
Spiritual courts, yet the King's courts may afterwards 
be 9a the ſame matter. Artic. Cleri, Stat, 9 Ed. 2, 
e. 5. | 
In ſome cauſes, the Spiritual and Temporal courts have 
a concurrent juriſdictiun. See Blacks Com. 3 V. 111. 4 
F. A Al | — | neee 
Juris utrum, Is a writ which lies for the parſon of 
a church, whoſe predeceſſor hath, alienated the lands and 
tenements thereof. F. N. B. 48. And the writ juris 
utrum ſhall be granted to try whether free alms belong 
to a church, where they are transferred, &c, By Stat. 
18 Ed. 1. c. 24. If a man intrude into lands and 
tenements, after the death of a parſon, the ſucceſſor ſhall 
have this writ: ſo if a parſon be diſſeiſed of lands, par- 
cel of his rectory, and dieth, his ſucceſſor ſhall have a 


2 8 * — N IR 
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I em. 2, 13 Ed. 1. c. 24. and 14 Ed. 3. State 1. cf. 


4 


' 
i 


| 


in 
Court-Baron, Qc. if they inquire of any offence, or de- 
' cide any cauſe between party. and,, party, they do it in 
like manner: And at the general aſſiſes there are uſually 
many juries, becauſe there are many cauſes, civil an 

criminal, to be tried; whereof one is called the Grand 


Juris utrum. New Nat, Br, 109, But if a parſon receive 
I 


ing upon ;uries, 2 aft. 447. 3 Lal. 221. Barons o 


patet per prædidum jurnale. 
From the French eur, a day; whence journey was at firſt 
properly but one day's travel. F no! 
uſe the word in a ſtrict and original ſenſe; for they call 
one day's travel, or work at plough, a journey or journe. 
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kent of the telt of the land, which js.aliened by his 


* 7 - 


t his ſucceſſor ſhall. have, it. «bid. 111. A vicar ſhall 


R „ IS A IG VN 4 * 4 
have a. juris utrum againit a parſon, for the glebe of his 


* 


Vicarage, which is part of the ſame church: And the 


lainuf ought to be named parſpn or vicar, or ſuch name 
in right of which be bringeth his action. id. See far. 


See Black. Com. 3 V. 252. 


44S . 4% k # » . Tos LIC 8 „ 4 
Jurnale, The journal or diary of accounts in a reli- . 


gious houſe. Ut patet per jurnale hoc anno ut 


And our plowmen noy- 


* 


* 


Hence a journeyman is one who works, by the day, Ac. 
Convell, „ e e 
Jurne dum, A journey or one day's travelling. | 
© . Juroz, Curator.) Is one of thoſe perſons who are ſworn 
on a jury: and the law requires the returning of able and 
ſufficient jarors. 16 & 7 Car. 2. c. z. See. alſo the 
ſtatutes 7 & 8 W. 3. c. 32. 3 Geo. 2. c. 25. 4 Geo. 2. 
6. 7. 24 Geo. 2. c. 18. 29 Geo. 2. c. 19. And as to 
awarding the wenire out of the body of the county, ſee 
4 Ann. Fo. 16. dt. 6. 8 2 "$i T ite 1 e 2 8 2 
Jury, Curata, from the Lat. jurare, to ſwear); Sig- 
nifies a certain number of men ſworn. to inquire of and 
try the matter of fact, and declare the truth pon ſuch 
evidence as ſhall be delivered them in a cauſe: And the 
are ſworn judges upon evidence is matter of ſa8. }. 
The privilege of trial by jury, is of great antiquity in 
this kingdom ; ſome writers will have it that juries were 
in uſe among the Britains; but it is more probable that 
this trial was introduced by the Saxons : Fes ſome ſay 
that we had our trials by jary from the Greels; (the 
firſt trial by a jury of twelve, being in Greece,) By the 
laws of King Ethelred, it is apparent that juries were in uſe 
many years before the Conqueſt; and they are, as it were, 
incorporated auith our conſtitution, being the moſt valuable 
part it; for without them no man's life can be im- 
peached, (unleſs by parliament). and no one's liberty or 
property ought to be taken from him. And theſe juries 
are not only uſed in the circuits of the judges, but in 
other courts and matters: As if a coroner, inquire. how a 


% % 
— A ag 


; the uſtices of peace in their quarter- ſeſſions, the ſheriff 


is County-Court, the ſteward of à Court-Leet or 


Jury, and the reſt Petit Furies, of which it is ſaid 
there ſhould be one for every hundred. Lamb. Eiren. 
Pegs ings n e e od or age 21s i 

Anciently the jury as well in Common Pleas, as Pleas 
of the Crown, were tæuelue knights, according to Glaswill 
and Bragon:, And to make a jury in a writ of right, 
called the Grand Aſſiſe, there muſt be fixteen, wiz. four. 
knights, and twelve others. | Finch 412. The grand jury 
generally conſiſts of twenty-four, men of greater quality 


than the other, choſen indifferently out of the whole 


county by the ſheriff; and the perit jury conſiſteth of 
twelve men, of equal condition auith the party indided, 
impanelled in criminal caſes, called the Jury. of Life and 
Death: The grand. jury find the bills of indictment againſt 
criminals, and the perit jury convict them by verdict, in 
the giving whereof all the ſavelve muſt agree; and accord- 
ing to their verdict the judgment paſſeth. 3 If., 30, 
331% ³o⅛ W ⁵⁵ i IN 

By the Common law jurymen are to be returned in all 
caſes for trial of general iſſues, from the county where 
the fact was done, S. P. C. 154. And jarymen are to. 
be freemen, indifferent, and.not outlawed or infamous; 
aliens, men attainted of any crime, ought not to ſerve on 


Juriet; and infants, perſons, ſeventy years old, clergy-. 


men, apothecaries, &c. are exempted by law from ſerv- 


the 


i 


Paroch, Antiq. p. 57. 
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JVUR 


the realm, and all aboye them, are not to ſerve in any 
ordinary jury ; and others may;have this privilege by writ, 
or the King's 


But ſuch s have charters of exemption, ſhall be ſworn on 
great affiſes, and in attaints, We, when their oath is re- 
NG 16.02 24h, / 
By ſtatute, jarors impanelled are to be 2 next neigh- 


beurs, moſt ſufficient and leaſt fuſpitions; or the officer 


mall forfeit double damages. 28 Ed. 1. c. 9. Their 


qualification by 13 EA. 1. was 40s. per dunn eſlate; 
which was increaſed to 40. per unum by 27 Flix. e. 6. 
and is made to f. per Aunum freehold or copy hold within 
the fame county, by 4 S56W.& M. c. 24. But all 
cities, boroughs, and corporate towns, are excepted out 
of this laſt act: And trials of felons in corporations may 
be by freemen worth 40 J. in goods, by the 23 Hen. 8. 
c. 13. Panels of juries returned to inquire for the King, 
may be reformed by the judges of gaol-delivery, &c. 3 
Her. $. e. 13. 3 
Farymen not appearing ſhall forfeit iſſues, if they have 
no reaſonable excuſe for their defaults, viz. 5 . on the 
firſt writ, upon the ſecond 105. and the third writ 135. 
44. 35 Hen. 8. c. 6. Though no jury is to appear at 
W:/tminfier for a trial, when the offence was committed 
thirty miles off; except the Attorney General require it, 
18 Elix. c. 5. Conttables of parifhes, We, at Michael- 
mas quarter-ſefſions yearly, are to return to the juſtices of 
peace, liſts of the names and places of abode of perſons 
qualified to ſerve on juries, berween the ages of twenty- 
one and ſeventy, atteſted upon oath, on pain of forfeiting 
gl. And the juſtices of peace ſhall order the clerk of the 
e to deliver a duplicate of thoſe liſts to the ſheriff, 


c. And ſheriffs are ro impanel no other perſons, under 


the penalty of zol. Ge. 78 V. 3. e. 32. 3 Aus. 
c. 18. 1 1 
No ſheriff, bailiff, &c. ſhall return any perſon to ſerve 
on a jury, unleſs be hath been duly ſummoned fix days, before 
the day of apfearance; nor ſhall take any money, or other 
reward to excuſe the appearance of any zuryman, on pain 
of forfeiting 10. 48 5 V. IM. c. 24. = 

Tf a trial is for any thing which concerns the ſheriff or 
under-ſheriff, the coroner is to return the jury. And the 
proceſs to bring in the fury in B. R. is a difiringas ju- 
rat”, and in C. B. wenire fac & habeas corpora jurator? : 
Upon the venire, the ſheriff, &c. returns the jury in a 
panel (or little piece of parchment) annexed to the writ, 
and then goes the writ of habeas corpora to bring in the 


jury; and where, after iſſue joined, a ſuit is continued on 


the roll, the proceſs is to be continued from time to time 
againſt the jurors, Br. Diſcontin. 

If the ſheriff return twelve 7urors only according to the 
writ, where he "__ to have returned twenty-four ac- 
cording to the ufage, for ſpeeding the trial 'in caſe of 
challenge, death, or fickneſs, c, he ſhall be amerced. 
Fenk. Cent. 172. | | | 

Lifts of jurors qualified according to the acts (4 & 5 
V. M. c. 24. 7 & 8W. z. c. 32. and 3 4 Am. 
c. 18.) are now to be made from the rates of each pariſh, 
and fixed on the doors of churches, Qc. raventy days before 
the feaft of St. Michael, that public notice may be given 
of perſons qualified omitted, or of Poem inſerted who 
are not fo, &c. and the lifts being ſet right by the juſ- 
tices of peace in quarter- ſeſſions, duplicares are to be de- 
livered to the ſheriFs of counties, by the clerks of the 
peace; the names contained in which ſhall be entered 
alphabetically by the ſheriffs in a book, with their addi- 
tions, and places of abode, Sc. If any ſheriff ſhall re- 
turn other perſons to ſerve on juries; or the clerk of the 
aſſize record any appearance, when the party did not ap- 
pear, they ſhall be fined by the judges, not above 10/. 
nor leſs than 40. The like penalty for taking money to 
excuſe perfons from ſerving ; and the ſheriffs may be fined 
5 J. for returning jurors, who have ſerved two years be- 
fore, fc, | 

+ Sheriffs on the return of writs of venire faciar, are to 
annex a panel of the names of a competent number of 


jurors named in the liſts, not 4% than forty-eight in any 


county, nor more than /ſeventy-two, (without direAion of 

the judges) who ſhall be ſummoned to ſerve at the aſſiſes, 

&c. and the names of the perſons impanelled ſhall be 
4 


4 


| 


"grant, We, 6 Rep. 53. 1 Brownl, 30. 
ners and put togeth 


| 


% 
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written in ſeveral diſtinct pieces of of equal f 

be delivered by the wr Bet . Jadpe's N 
whq is to cauſe them to be rolled up all in the ſame mag. 
er in a box; and when any cauſe 
ſhall be brought on, ſome indifferent perſon is to draw 


out twelve of the ſaid papers of names, who, not bein 
challenged, ſhall be the jzry to try the cauſe; but if any 
perſons are challenged and ſet afide, or ſhall not appear, 


then a further number to be drawn till there is a full 


Jury, Cc. 


Where a cauſe comes on, before the jury in any other 


cauſe have given their verdict, the court ſhall order twelve 


of the reſidue of the papers to be drawn, Cc. And juror: 
making default in appearance, ſhall be fined, not ex- 
ceeding 5 /. nor under 40s, Sat, 3 Geo. 2. c. 25, Per. 
ſons having eſtates for five hundred years, or ninety-nine 


| years, or other term determinable on lives, &c, of the 


yearly value of 20/. are declared qualified to ſerve on 


| juries, and to be inſerted in the freeholders book, e. 


And ſheriffs of any county, or city, ſhall not impanel 
perſons on any jury for the trial of capital offences, that 


would not be qualified in civil cauſes: In London urors 


to be hou/e-keepers, having lands or goods worth 1001, who 
may be examined on oath, c. Jbid, Leaſeholders on 
leaſes where the rent is 50 J. a year are liable to ſerve 
upon juries in the county of Middle/ex; but no perſon 
ſhall be returned as a juror, who hath ſerved two terms 
before in that county, by fat. 4 Geo. 2. c. 7. Vid the 
Statutes, | 

Either the plaintiff or defendant may uſe their endez. 
vours for any juryman to appear; but one who is not a 
party to the ſuit, may not: And an attorney was thrown 
over the bar, becauſe he had given the names of ſeveral 
perſons in writing to the ſheriff, whom he would have 
returned on the jzry, and the names of others whom he 


| would not have returned, Moor 882, If a juryman ap- 


pear, and refuſe to be ſworn, or refuſe to give any ver- 
dict, if he endeavours to impoſe upon the court, or is 
guilty of any miſbehaviour after departure from the bar, 
e may be fined, and attachment iſſue apainſt him, 2 
Hawh. P. C. 145, 146. 1 
After a juror is ſworn he may not go from the bar an. 
til the evidence is given, for any cauſe whatſoever, awith- 
out leave of the court; and with leave he muſt have a lecper 
with him. 2 Lil. 123, 127. A witneſs may not be 
called by the jury to recite the ſame evidence he gave in 
court, when they are gone from the bar, Cro. E/iz. 189. 
Nor may a party give a brief or notes of the cauſe to the 


Jury to conſider of; if he doth, he and the jurors may be 


fined. Moor 8 15. The jurymen are not to meddle with 
any matters which are not in iſſue; but they may find a 
thing of their oaus knowledge, which is not given in evi- 
dence. - 3 Leon. 121. When the evidence is given, the 


jury are to be kept together till they bring in their ver- 


dict, without ſpeech with any, and without meat or drink, 
fire or candle, otherwiſe than with Teave of the court, by 
conſent of the parties; and the court may give them 
leave to eat or drink at the bar, but not out of court. 
1 Infl. 227. | . 

If jurymen after ſworn, either before or after they are 
agreed of their verdict, eat and drink, the verdict may 
be good; but they are fineable: And if it be at the 
charge of either party, the verdict is void. Daliſ. 10. 
Cro, Tac. 21. If they agree to caſt lots for their verdid, 
or to bring in Guilty or Not guilty, as the court hall 
ſeem inclined, they may be fined. 2 Lev. 205. Ov 
Elix. 779. But a jury have been permitted to recall their 
verdict; as where one was indicted of felony, the jury 
found him Not guilty, but immediately before they went 
from the bar, they ſaid they were miſtaken, and four 


him guilty, which laſt was recorded for their verdidt. 


Plowd. 211. : 
Juries are fineable, if they are unlawſully dealt with 


to give their verdict; but they are not fineable for giving 


their verdi& contrary to the evidence, or againſt the di- 


rection of the court; for the law ſuppoſes rhe jury nd 


have ſome ol ber evidente than what is given in court, ale. 


wn knowledge, 


they may not only tind things of their 0 ©. 


but they go according to their conſciences. aug 


3 Lean, 147. Attaint 
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.. Attaiat may lie againſt a jury in & civitcauſe, for, Bo. 


ing contrary, to evidence, in caſe of any corruption. 
Faugb. 144. And jurors are; ſubject to no proſecution 


- 


ſor giving their verdicts, except hy way of attaint, for a 


falſe verdict; in which caſe being found guilty, they are | 
puniſhable by loſs of lands and goods, their houſes to be 
raſed, and their bodies caſt into priſon, and the party is 
to be reſtored to all that he loſt by the verdict; but this 


For a falſe verdict, in that point which is merely out 
of the iſſue, the jury, may not be ſued. Hob. 52114. 
227. If a jury find matter got in ius or pertinent, it 
will be void; So, if it be agaigſt law and ſenſe, G. 
\ They are to adjudge upon the evidence given; bur the 
7urors, may not contradict what is agreed in pleading be-. 
tween, the parties; if they do, it ſhall be rejected ; and 
where the jury finds the fact, but conelude upon it con- 

trary to law, the court may reject the concluſion. - 1; And. 


41. 10 Rep. 56. Co. Lit. 22. Hob. 222. The jury | 


may find a thing done in another county, upon a general 
iſſue; and foreign matters done out of the realm, e. 


Moor c. 238. Godb, 33. Jurors having once given their 


verdict, although it be imperfect, ſhall not be ſworn | 
again in the ſame iſſue unleſs it be in aſſiſe. 2 Cro. 210. 
If a juryman is guilty of bribery, he is diſabled to be of 
any aſſiſe or jury, and to he impriſoned and ranſomed at 
the King's will. 5 Ed. 3. e. 10. Jurymen accuſed . of 
bribery, are to be tried preſentlyj by a jury then taken. 
34 £4. 3. c. 8. And if a juror takes any thing of either 
party to give his verdict, he ſhall pay ten times as much 
as taken; or ſuffer a year's impriſonment, 38 Ed. 3. 
c. 12. ln e er 7 | 2 
If a jury take upon them the knowledge of the law, 
and give a general verdict, it is good; but in caſes of 
difficulty, it is beſt and ſafeſt to find the ſpecial matter, 
and leave it to the judges to determine avhar 7s rhe lax | 
upon the fact. 1 Inſt, 30. A jury ſworn and charged in 
caſe of life and member, cannot be diſcharged till they 
give a verdict: In civil caſes, it is otherwiſe; as where 
nonſuits are had, c. And ſometimes when the evidence 
had been heard, the parties doubting of the verdict, do 
conſent that a juror {hall be withdrawn or diſcharged. 
r 
_... Special Jury, Is where either party is of opinion, 
that the perſous who uſually attend on common juries may 
not be of ſufficient knowledge and experience to deter- 
mine the point in queſtion, and would prefer men who 
in all probability have had a more liberal education and 
who poſſeſs more extenſive knowledge, Sc. then the 
court upon motion orders the ſheriff to attend the Second. 
ay or prothonatory, with his book of freeholders of the 
county, and he, in the preſence of the attornies on both 
fides, 1s to ſtrike a fury: And when a cauſe of conſequence 
| is to be tried at the bar, the court, on motion and affidavit 
made, will make a rule for the ſecondary or prothonatory 
to name forty-eight freeholders; and each party is to 
ſtrike out twelve, one at a time, the plaintiff or his at- 
torney beginning firſt, and out of the remainder the jury 
for the trial are to be taken; and this is called a Special | 
Jug. Trin. 23 Car. R. R. 2 Lil. 122. 
Ho. pecial Juries are to be ſtruck, ſee Anzxaly, 158. 
The nomination of a ſpecial jury, is to be in the pre- 
ſence of the attornies on each ſide; but if either of them 
refuſe to come, then the ſecondary, Sc. may proceed 
ex parte, and he ſhall ſtrike twelve for the attorney who 
makes default. 7in. 8 W. 3. B. R. Oe K 
It has been alſo adjudged, that if a rule is made ſor a 
Special jury, and it is not expreſſed that the maſter of the 
office or ſecondary ſhall, ſtrike forty-eight freeholders, and 
that each of the parties ſhall ſtrike put twelve; in ſuch 
caſe the maſter may ſtrike the twenty-four,” and neither 
of the parties ſtrike out avy,...1 Salk. 406%. This is never 
done in a capital cauſe. J. Jones 222. A ſpecial jury 
may be granted to try a cauſe at bar, without the conſent 
of parties. Paſeb. 10. Geo. 1. A rule may be made for 
a good jury, and that a ſpecial verdict may be found, c. 
Meg. Caf. in Law and Eg. 221 | 


- a : 1 


By the late act, in trials of iſſues or indictments, Ee. | 


Stat. 3 Geo, 2. c. 26. 


or deſemdant, Ee. the contts at Ny. 


cutor,. plain 
minſter may order a;/þttial jury to be ſtruck in ſueh manner 


a uU iale at har: And when any ſpacial jury ſhall be 
ordered & rule of the ſaid courts in any cauſe ariſing in 
auy city, Met the jury is to he taken out of lifts or books 
of perſqꝝꝰ qualiſied. which ſhall be produced and brought 
by ſheriffa, c. before the proper oflicer,, as the freeholders 
book is ſot ſtriking juries in cauſes: ariſing in counties. 


t le ac ee 
The juſtices of aſſiſe for the counties palatine of Che/fer, 
Lancafter, Ac. upon motion in behalf of the King, or 


any proſecutor, or defendant, in an indictment, informa- 


tion, or any ſuit, may appoint a jury to be ſtruck for 
trial of iſſues in like manner as. /pecza/ juries in the court: 


| of law at Weſtminſter, 6 Geo. 2. c. 37. Abd by this 


ſtatute, the 3 & 4 Geo; 2. are made perpetual. 

Perſons ſummoned on juries in courts of record in cities; 
corporations, and franchiſes, and not attending, may be 
fined. 29 Geo. 2. c. 19. Touching the affairs of mer · 
chants, where two merchants are plaintiff and defendant, 
a jury of merchants may be returned to try the iſſue be- 
tween them. The court was moved that a jury of mer- 
chants might be returned to try an iſſue between two mer- 
chants, and it was granted ; becauſe is zvas. conceived they 
might have better knowledge of the matters in difference than 
others aubo were not of that profeſſion. Hil. 21 Car. B. R. 


When an a/ien- is plaintiff or defendant. in a cauſe, the 


Jury ought to be hal, fortigners and half Eugiiſh; but. it is 
not neceſſary that the foreigners be all of the ſame country. 
2 Lil. 125, And if the trial is by all Engl jurors, it is 
not error; where the party ſlips his time, and does not 
pray trial by an equal number of aliens, Oc. See Chal- 
* Nami. as; yt 41 G06 35 207 Re TL 
rial by jury, Was anciently called Duodecim wiraleju- 
iow. hd : % init At Piet nul 
PS 4 By 24 Geo. 2. Co 18 fed. 1. » The 2 ö | in 3 for 
ſpecial jury, to pay the fees of ſtriking 7 = 
pences thereby occaſioned and not to be allowed it in 


to be tried by a /pecial;jury. Vide the Stat. 
As to finding jurors for not appearing, vide 29 Geo. 2. 
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% IN. „ Alketi nd i 3 . £37593 1 
Vll forthe learning at large on the ſubjetl of juries, 3 
New Abr. 230. See Judicium parium. > | mo 
Jutrock, Is ſaid to be à kind of cork, mentioned in 
the ſtatute. 1. g. dc. 8. 003320. % lan n £122 
5 Jus, Siguifies law or right; authority and rule. Lit. 
N ict. 101 45% #535 Io dann 14 . Ane V363:;- 7 
Aus accreſcendi, Is the right of ſarvivorſhip between 
jointenants. Lit. 280. 1 Inf, 180. Blaci. Cam. 2 J. 
184. eee won > 
Aus ad rem; An inchoate and imperfe& right, ſuch 
as: a parſon promoted to a living acquires: by nomination 
and, inſtitution. Black. Com. 2 V 3122 
Jus Inglozum, The laws and cuſtoms. of the Ve 
Sa ont, in the time of the Heptarchy, by which the people 
were for a long time governed, and which were preferred 
before all ochers, were termed Jas Angloru m. 
Jus Cozonz, The right of the Crown; and jt is part 
of the law of England, though it differs in many things 
from the general law relating to the ſubject. 1 fl. 15. 
The King may purchaſe lands to him and bis heirs, but 
he js ſeiſed thereof in jure coronæ ; and all the lands and 
poſſeſſions whereof the King is thus ſeiſed, ſhall follow 
the crown in aicents, Cc. 81 
Jus Turialitatis Angliae. See Curtef ef England, 


Jus duplicatum, Is where a, man hath the poſſeſſion 


as well as property of any thing. Brad. lib. 4. -2r at. 4. 
Co 4. Black. Com. 2 V. 189. bot as 3 $4 14243 ind 
+ Jus Gentium, ls the law by which kingdoms and ſo- 
cieties in general are governed. Selaus. 
Jus Habendi 4 Retinenvf, Right to have and retain 


the proſita, tithes, and offerings, Sc. of 4 xeQory or par- 


ſonage. ... Hugh's Parſons Law,,188. 243 : 445i 

Jus Mateditatis, The. right or law of inherit- 
Ance. Rr 0 7 ; 210 8 Ft 2 þ N 3 „ 16 of} 128 
Jus in re, Complete and full right. Such as a parſon 
acquires, on promotion to a living, who, after nomina- 


and in all actions whatſoever. on the motion of any pro- 


tion and inſtitution hath vorporal poſſeſſion delivered to 
Ga 1 68 : N 12 {i TILES : him, 
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. Mug. Chart. 9 Hen. 3. c. 26. Right ſhall be done to all 


JU 8 


him, for till ſuch delivery of de had 
Jus — Ls a commiſſion 88 bi- 
ſhop to ſome perſons to inquire who id the _ | 
of a chere. If two patrons preſent their cles, the Bi. 
ſhop ſhall determine who ſhall be admicred by pa- 
tronape, (Fc. on commiſſion of inquiry of fix men, 
and lx laymen, living near to the church; who are to 
inquice on articles as a jury, Whether the church is void? | 
Who preſented laſt? Who is the rightfol patron? Wc. 
But if coparceners ſeverally preſent their clerks, the di- 
ſhop is not obliged to award ja patronatur, becauſe they | 
preſent under one title; and are not in like caſe where 
two patrons preſent under ſeveral titles. 5 Rep. 102. 
1 Zafl. 116. D 
Fo awarding a jus patrozatus is not of neceflity, but | 
at the pleaſure of the ordinary, for his better — | 
who hath the right of patronage, for if he will ut his 
il take notice of the right, he may admit the clerk 
of either of the patrons, without a t  patronetis. 1 | 
Leon, 168. A biſhop may award a u galt with a 
ſolemn premonition to all perſons, quorum intereft, fc. 
where he knows not who is the patron, to give notice 
of an avoidance by deprivation, Sc. Hob. 318. This 
inquiry by\jzs parrozarxs is to excuſe the ordinary from 
being 2 difturber. Jus patronatus is not within the 
ftatute of limitations, 1 M. Sf. 2. c. 5. la whoſe 
name, and under what feſe a jus patronatus is to iſſue, 
See flat. 1 Ed. 6. c. 2. ſet. 3. Aue Black, Com. 33. 
| 2 Poſſeſſionis, A right of ſeiſin or poſſeſſion 3 and 
a parſon hath a right to the poſſeſſion of the chureh and 
lebe, for be bath the freebold ; and is to receive the pro- 
— dh 1 * = 3 
ſentationis, The right of the patron of pre- 
. — unto the — to be admitted, Wal. b 
tuted and induRed into a church. 15id, 
Jus Recuperandi, Intrandi, &c. A right of re- 
covering and entering lands, Ge. : a 
All theſe ibi following the relation of their objects, 
are the effetis of the Civil law. Co. Lit. 266. 
A certain meaſure of liquor, guafs juſta nenſara; 
1 ptr was ry ra — once. Mon. 
Ang. Tom. 1. pag. 149. | * 
uſts, (Fr. jenßa, i. e. decarſur) Were exerciſes be- 
tween martial men and perſons of honour, with ſpears on 
horſeback; and different from toaruament which were 
military contentions, and conſiſted of many men in troops; 
whereas joa were uſually between two men fingly. 
They are mentioned in the ſtatute 24 Hen. 8. c. 13. and 
are now diſuſed. See Tournament. 4 
Iufice, {juftitia) Is a conftant, righteous inclination 
to give every one his due; or the act of doing 'what is 
right and juſt. Chamb. Jobuſon, Locke, Inti. Tbe de- 
layiog jaflice is an obſtruction to and kind of denial there- 
of ; but this is underſtood of unneceſſary and unjuſt de- 
lay, for ſometimes it is convenient for the better finding 
out the truth, and preparation of parties, that they may 
not be ſurpriſed. * 4 _ 
Juice and right ſhall not be ſold, denied or delayed. 


= 


lt... Ms 


ana... Ace. Ac... 


= 


without reſpect. Stat. Me. 1. 3 Ed. 1. c. 1. Juffice 
ſhall not be delayed for any command under the Great 
Seal, fc. 2 Ed. 3. c. 8. 14 Ed. 3. flat. 1. c. 14. n 
E. 2. c. 10. See Black. Com. 1 V. 141, 266. 3 V. 109. 
4. 28. 179. — 62 | | 
Juſtice, (jaficiarins} Signifies an officer deputed by 
the King to adminiſter juſtice, and do right by way of 
udgment ; and is called juſtice, becauſe in ancient time 
the Latin word for him was juſpitia, and for that he hath 
his authority by deputation, and not jure magifiratus. 
Glanvil, lib. 2. c. o. . 1 
In the King's Bench and Common Pleas, there are Chief 
Juftices ; the former of which, is called Capitalis Fufti- 
ciarius Banci Regii, wel ad placita coram rige tenenda, hath 
the title of lord whilſt he enjoys his office, and is flited 
Capitalis Jufticiarius, becauſe he is chief of the reſt; and 
for this reaſon he hath uſually the title of Lord Chief 
Joftice of England, This juſtice was anciently created by 


letters patent under the Great Seal ; but is now made by 


| for this purpoſe, by commiffon particularly aathsr 


I U 8 


welt" this mot form ? Rex; Er. Robbrio-Riynione % 


laben, ſetatis quid conftitmims; vor julticiarium noſtrum 


capitale ad platita' cm wobl fd, quamdin wa; 3, 
peferitte, We The R org 1 = 
The ancient dignity of this ſupreme thagiltrate was very 
a he had the prerogative to be vicegerent of the 
kingdom, when any of oor Kings went beyond ſea, bein 
holen to this office out of the greateſt of the nobility ; an 
bad the power alone, which afterwards was'diftributed to 
three other great magiſtrates, that is, he had the power 
of the Chief juſtice of the Common Pleas, of the Chief Ba. 
ron of the Exchequer, and the Maſter of the Court of Wards; 
and be commonly ſat in the King's Palate, and there exe. 


| cuted that authority Which was formerly performed per 


comitem palatii, in determining differences which happened 
between the barons and other great perſons of the kingdom 
as well as cauſes criminal and civil between other men . 
But King 'Richard J. 'firſt' diminiſhed his power, by ap- 
pointing two other ;uftices ; to each whereof he aſſigned 


a diltin&t juriſdiclion, viz. to one the North parts of Eng- 


land, to the other the Soar; and in the reign'of King 
Edward I. they were reduced to one court, with a further 
abridgmenr of their authority, both us to the dignity of 
their perſons, and extent of their juriſdiction; for no 
more were choſen out of the nobility as ariciently, but out 
of the commons, who were men of integrity, and ſkilfal 
in the laws of the land; whence it is ſaid the ſtudy of the 
law dates its beginning. Origines Tudiciales. 

In the time of King Jobn, and other of our ancient 


| Kiogs, it often occurs in charters of privilege, Q nin 


ponatur reſpondere, niſi coram nobis, wel capitali juſticia 
neftra: And this high officer hath at this time a very 
exteniive power and juriſdiction in pleas of the crown; 
and is particularly intruſted not only with the prerogative 
of the King, but the liberty of the ſubject. The Chief 


| -Jaftice of the Common Pleas hath alſo the title of Lord 


whilſt he is in office, and is called dm juſticiarius cum- 
muniuin'placitorum, wel dominus juſliciarius de banco; who, 
with his aſſiſtants, did originally, and doth yer, hear and 
determine Common Pleas, in civil Eabfes, as diſtinguiſhed 
from the King's pleas, or pleas of the crown, Bras. 
lib. 3. The chief Juſtices are inſtalled or placed on the 
bench by the Lord CBascellor; and the other juſtices b 
the Lord Chancellor and the Lord Chief Juſtices. Beſid 
the Lords Chief Juſtices and the other juſtices of the courts 
at W:ftminſtcr, there are many other juſtices commiſſioned 
by the King to execute the laws; as juſtices of afliſe, 
of the Foreft, of NMiſf prius, Oyer and Terminer, ec. all 
of them treated of under their heads; and Tuſtites of 
Peace, &c. 

Juſtice of the Fozeſt, (7ufictarius fereffe) Is allo 
2 Lord by his office, and hears and determines all of- 
fences within the foreſt, committed againſt vert or veni- 
ſon : Of theſe there are two, whereof one hath jutiſdic- 
tion over all rt on this fide Trent, the other of all 
beyond it. The chief point of their juriſdiction conſiſteth 
upon the articles of the King's charter, called Charta d: 
forefla, made Anno 9 Hen. 3. concerning which ſee 
Cambd. Brit. p. 214. See Protoforeflarias, The court 
where this juſtice firs and detttinines, is called 115 
tice-/eat 45 tbe foreft, held once every three years. Man- 
wword's Forefl Laws, cap. 24. He is "alſo called 7½ 
tice in ere of the fore; and is the only juftice that 
may appoint' a deputy by che ſtatute of 33 Hen. 8. 


fo . 3 
Jltice of the hundzed, /7Jufiriarius Hundreds) Erat 
ipſe hundredi Dominus, qui el tentario et cintinarius, 
hundredique aldermannus appellatur off. Prætrat omiibur, 
hondredi friborgis, cognovitque'de Cafes majuſculis, fue in 
ciſdem finiri non poturrunt. ' Spelm. | sade e 
Juſtiſements, from j»/firia, © All things belonging to 
juftice Co. on n. 1. — 225. Alſo the eſſecls or 
execution of jaftice or of jutiſdiction. 1 
Juſtices ot Bflife, Jafticiarii ad capirndar Me 
Are ſuch as were wont by ſpecial commi ſion to be ſent 
(as occafion was offered) into this or that County, to take 
aſßſes for the eaſe of the ſubjecks; for, as theſe action: 
paſs always by jury, many men could not, without da- 
mage and charge, be brought to Louyor, therefore juſtices 


UL 
- were 


p * . , 


were fant to them. For it ſeems, that the juſtices of the 
Common Pleas bad no power to take afliſes 1 the ſtat. of 
8 E. 2. C. 2, by which they wers enabled to it, and to 
deliver gaols. And the jultices of the King: Bench have 
by that ſtatute ſuch power affirmed unto them, as they 
had one hundred years before... ooo 
Theſe commiſſions Ad capiendas afiſar, have. of late 
years been ſettled and executed only in Lent, and the Jorg 
wacation, (called now the Lene. and Summer aſſiſes) when 
the juſtices, and other learned lawyers, may be at leiſure 
to attend thoſe controverſies z en alſo falls out, 
chat the matters that were wont to be heard ge 
ral commiſſions of ju/tices in eyre, are beard. all at one time 
with theſe afliſes, which was not ſ@of old, as appears by | 
Bru#on, lib. 3. cap. . num. 2. Habeat etiam julticiarios 
itinerantes di comitatu-in comitatum, guandogue ad omnia pla- 
cita; qudadogue ad ſuæ dum ſpecialia, ficul aſſiſas, &c. & 
ad gaolas deliberandas ; ſuandegus ad unam vel duat; von 
plures. And by this means the | wary of both benches 
being worthily accounted the fitteſt of all others, and 


* 


their aſſiſtants, were employed in theſe affairs. But no | 


juſtice of either bench, or any other, may be juſtice of 
aſſiſe in his own county, Auno 8 R. 2. c. 2, and 33 Hen, 
8. c. 24. Tho' they are not reſtrained ſrom and fre- 
quently fit on the crown fide indeed, otherwiſe the buſi · 
neſs of the circuits, could not well be tranſacted. And 
thoſe who now are called juſtices of afliſe, and twice 
every year go the circuit by two and two through all 
England, diſpatch their ſeveral buſineſſes by ſeveral com- 
miſſions. Cromp. Jur. fol, 210. For they have one 
commiſſian to take aſſiſes, another to deliver gaols, an- 
other of eyer and terniner, Cc. That juſtices of aſſiſe 
and juſtices in eyte did anciently differ, appeareth by 27 
Zd. 3, cap. 5. And that juſtices of aſſiſe and juſtices of 
paol-delivery were different, is evident by 4 Ed. 3. c. 3. 
he oath taken by the juſlices of aſſiſe is all one with 
that taken by the juſtices of the King's Bench. Old 
Abridgement of Statates, tit. Sacramentum Juſticiariorum. 
Cowell. 5 | ; 
Juſtices of both benches, Shall decide pleas com- 
menced before other matters be arraigned, Sr. Vaſim. 1, 
3 Ed. 1. c. 46. | | | 
Juſtices in epꝛe, (Ju/ticiarii itinerantes) Are ſo term- 
ed of the old French word erre, as (a grand erre, i. e. 
magnis itineribus,) proverbially ſpoken. Theſe in an- 
cient time, were ſent with commiſſion into divers coun- 
tries to hear ſuch cauſes eſpecially, as were termed pleas 
of the crown. And this was done for the eaſe of the 
people, who muit elſe .have been hurried to the King's 
ench, if the caſe were too high for the county-court ; 
They differed from the ju/tices of oper and terminer, be- 
cauſe they (as we ſaid before) were ſent upon one or few 
ſpecial cauſes, and to one place; whereas the ju/tices in 
eyre were ſent thro” the provinces and counties of the 
land, with more indefinite and general commiſſion, as 
appeareth by Braden, lib 3. c. 11, 12, 13. and Brit- 
ton, Cap. 2. : a | | - : - 
And again. becauſe the juſtices of oyer and terminer 
were ſent uncertainly.upon any uproar, or other occaſion in 
the country; but theſe in cyre (as Mr. Gavin ſets down in 
the Preface to-his Reading, ) were ſent but once in every 
ſeven years; with whom agrees Horne in his Mirror of 
Juſtices, I. 2. e. Queuæ poient ęſire aftours, &c. & |, 2. 
74 Des peebes criminals, Sc, al ſuit del Roy, c. And 
lib. 3. eap. De juſtices in eyre: Where he alſd declares 
what belongs to their office. But according to Orig. 
Juridiciales, they went oftner. Theſe were inſtituted by 
King Henry the Second, as Camb. in his Brit, witneſſcth, 
fag. 104. and H. veden par. poft.. ſuor. Aunal. fol. 113, 
hath of them theſe words, Juſiciarii itinerantes, conflituti 
ber Henricam ſecundum, qui divifit. Regnum ſuum in fex 
partes, per quarum fingulas tres juſticiarios itinerantes con- 
flituit, Sc, In ſome. reſpect they reſembled our ju/lices 
of affiſe at preſent, though their ambority and man- 
ner of proceeding - much: differ. Co. Litt. fol. 293. 
Coauell. | 2 2 Bp | 
— Juſtices of Gaof-Deliverp, (Juficiarii ad gaolas. de- 


liberandas,) Are thoſe who are ſent with commiſſion, to 


| the like parpoles, Anno 45%. b . Jo 


rd by more gene | 


* N * g " | * 


*4 


TT 4 5355485 ( 132 92 F ; £44 Me * 4 "FB 7 &. 77-0 
| ity is to punith ſuch. as let to,mainp ze. thoſe priſoners 
| 
| 


cap. 3. F. N. B. fol. 454, Theiß ſeem in ancient dme to 
have been ſent. inte the country npon leveral occations 
but afterwards ju/ices of af/i/e were likewile authorized a 


| one with others of the King's jn ices of eithe be deb. Old 
| cies $7,700 AS Sacramentam Tuficiarioram, 


„te of oi fen. bal deliver the gol. 27 
4. 1. H. 1. 6. 1 | 
The juſtices of pe 


to the juſtices of gaol-delivery. 4 Ed. 3. c. 2 
Shall be ſworn like the other judges, 2 Ed. 3. c. 3. 
Juſtices of the Jews, ( Juliciarii ad cuſtodian Ju- 
dæorum affignati,) King Richard 1. after his return out of 
the Holy Land, anno 1194, appointed particular juſtices, 
laws, and orders, for preventing the frauds, and regulat- 
ing the ra bes 
| Pots, Page 741. Cat,. 3 A. . 1 2 „ l 
bes of labourers, Were jule heretofore ap- 
pointed to redreſs the frowardneſs of /abouring men, who 
would either be idle, or have unreaſonable wages. See 
21 Ed 3. c. 1. 26 Ed. 3. c. 8. and 31 Ed. I. c. 6. 
Won uſtices of Bid paius, Are all one at this time with 
juſtices of alliſe, for it is a common adjournment of a cauſe 
in the Common Pleas, to put it off to ſuch a day, Vi, 
prius Juſficiarii venerint ad eas partes ad capiendas affiſas 3 


tices of Ni, prius, as well as juſtices of aſſiſe. Their com- 
miſſion you may ſee in Comp. Juriſ. fol. 204. yet with 
this difference between them, that 7a//ires of affi/e have 


prius only to take the verdift, But in the nature of both 
their functions, this ſeems to be the, greateſt difference 
that Tu/tices of Nifi prias have to deal in cauſes perſon: 

as well as real; whereas Fu/ilres of afi/e, in ſtrict accep- 


Cowell. | Ma oa: 3" | 
Juſtices of oper aud _terminer, ¶ Juſticiarit ad au- 


| 1 or extraordinary occaſions. Nia berbert in his Nat. 

rev. ſaith, That the commiſſion & yer and terminer ĩs 
directed to certain perions upon any great riot, inſurrec- 
tions, heinous miſdemeanors, or treſpaſſes committed. 
And becauſe the occaſion of granting this commifſion 
ſhould be maturely weighed, it is provided by the ſtatute 
made 2 Ed. 3. c. 2. That no ſuch commiſſion ought to 
be granted, but that they ſhall be diſpatched before the 
juſtices of the one bench or other, or juſtices errant, ex- 


of the King. The form of this commiſſion, ſee F. N. B. 
Fenn Ws | a as | 
Juſtices of the pavilion, ¶Juſticiarii pavilionis, Are 


juriſdiction, held under the biſhop of Mincheſter at a fair 


tent granted by Richard 2. and Edward 4. Eviſed 

7 — & ſucceſſores ſuos, a tempore quo, c. Jae. 
arios ſues, gui ; vocantur Juſticiarii pavilionis, cognitiones 
placitorum & alierum _negotioram cadem feria durante, necnon 
claves portarum & cuſtodiam prædidæ civitatis noſjra 


libertates, immunitates & conſuetudines babuiſſe, c. See 
the patent at large in Prynae's Animad. on 4 Ii. fol. 
191. 15 2% To * | Jo . 

Juſtices. ot the Peace, ( Juſticiarii ad Pacem) Are 
thoſe who are appointed by the King's commiſſion to keep 
the peace of the county wher.. they duell and are rather 
commifeners of -the, peace, of whom ſome of the greater 
quality are of the gusrum, becauſe buſineſi of importance 
may. not be, diſpatched without the preſence of them, or 
one of them, Juſtices of peace, ( Polidore Virgil tells us,) 
had their deginnjng in the reign of Villiam 1, called the 
Conqueror; but Sir Edward Gol; was of opinion, that in 
the fixth year of K. Ad. 1, Prima fuit inftitutio juſticiarioram 
pre pace conſer wanda. Mr. Prynne affirms, that in the reigy 
of. King Hen, 3. after the agreement made between that 


hear and determine all cauſes appertaining to ſuch, who 
for any offence are caſt into gaol: part of their autho- 


King and his, barons, 233 ad pacem ervandam 
were conſtituted ; And Sir Henry Spe/man differs from bath 
| | theſe, 


who are not baulable by law, por by the ſtatute De Finiburs. 


eir oath js all 


peace tall deliver over kei laden 


and uſury of the Je Hoveden, parte 


and upon this clauſe of adjournment they are called 7u/- 


power to give jadgment in a cauſe, but Fu/tices of NI 


tation, meddle only with the poſſeſſory writs called Ali. 


diendum & terminandum, } Were juſtices deputed upon ſome - 


cept for horrible treſpaſſes, and that by the ſpecial favour 


certain judges of a pie poder court, of a moſt tranſcendent _ 


on Sr. Giles: Hill. near that city, by virtue of letters pa- 


Wynton, pre, certo 7 feriæ illius, & noanullas alias 
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juſtices conſtituted of men of quality, who 


Js 
theſe, being of opinion that they were not made until the 
depbonjng at beige of Kink, FL z. eben wey word 
ehdught | neceſſary for Tupprefling commotidhs, which 
might happen abi dethroning vf K. u. 4. 
leis certaln che genes commiſſion; of the peace, by 
fatute, began 1 Ez. 3. Tho' before that dme there were 
particular commiſſions of pegce to Cer:nin men, in cer 
rain places; tho? not e erg 2 Nelf. Ab. 
106 3. Heretofore there were cet, of the peace a 
the Common law, elected by the county, upon a writ di- 
rected to the ſheriff: But the election of conſervators is 
transferred by ſtatutes from the people to the King; and 
at length juftices of peace were and ſtill are created conſer- 
vators of the peace by commiſſion or letters patent under 
the Great Seal: The power of conſüituting them js only 
in the King ; tho” they are general! y made at the Ciſcre- 
tion of the Lord Chancellor or Lord Keeper, by the King's 
leave; and the King may appoint in every county in Eng- 
land and Wales as many as he ſhall think fit. 1 /. 174, 
155. At firſt the number of ju/tices was not above three 
or four in a county. 18 EA. 3. Afterwards the num- 
ber was limited to fix in every county; whereof two were 
to be of the belt quality, (ſuch as we now call of the guo- 
fun) two men of the law, and two others. And after 
there was to be ohe lord, and three or four of the moſt 
worthy of the county, with ſome learned'in the law. 34. 
EA 3. By the ſtatute 14 K. 2. eight juſtices of peace 
were to be aſſigned in every county: And the number of 


' juſtices has greatly increaſed fince their firſt inſtitution ; 
Mr. Lambard above one hundred years ago complaining | 


of their excefive number; and after him the learned 
Spelman takes notice that there were above threeſcore in 
each county: they are now without limitation; and their 
prodigious increaſe, with the unſuitable appointment many 


times made of perſons for this truſt, hath rendred the 


office contemptiblein the eye of our beſt gefitry, for whom 
it was originally intended; ic hath therefore been pro- 
poſed, that in each county there ſhould be eight honorary 

mould not be 
obliged to an attendance any farther than their zeal for 
Juſtice, and love for their country ſhall incline them; and 


the like number of acting juſtices, gentlemen capable of 


buſineſs, who ſhould conſtantly attend, and be intitled 
to a reward for their pains, and upon any neglect be ſub- 
ject to penalties. Lamb. Juſt. N N 

Juſtices of peace were formerly to be allowed 45. a day 
Curing their attendance- at the quarter ſeſſions, to be 
paid by the ſheriffs of counties. 12 R. 3. 2 H. 5. 18 
H. 6. Attornies, c. are incapable to be in the com- 
miſuon of the peace hilſt they practice, but not when they 
have left off buſineſs. 5 Ges. 2. cap. 18. By the ſtatute 
18 Cec. 2. c. zo. No perſen ſhall be capable of being a 
juſtice of peace, or acting as ſuch, who ſhall not have, in 
law or equity, for bis own u/e in poſſeſſion, a freehold, 
copyhold, or cuſtomary eſtate for lite, or ſome greater 
eſ:ate, or for years'determinable upon à life or lives, or 
21 years, in lands, ©. of the clear yearly value of 100 l. 
over and above all incumbrances, rents ard charges; 
or intitled to the immediate reverſion or remainder in 
lands, Sc. of 300 J. ger ann. and who ſhall not take the 
oath in this act mentioned, under the penalty of 100 J. to 
be recovered by action of debt, and the proof of the qua- 
lidcation to lie on the defendant; and if he infifts on any 
lands not mentioned in the oath, he is to give notice of 
them; and lands not mentioned in the oath or notice are 
not to be allowed. 8 

Tunis act not to extend to cities or towns, c. the board 
of green cloth, or the tu univerſities,” Juſtices of peace 
are to bold their ſenaus Four times a year, i. e. the firſt 
week after Michaelmas, the Epiphany, Eaſter, and St. 
Thomas called Becker, being the 7th of July." 36 Ed. z. 
c. 12. I2 R. 2. c.10. They are juſtices of record, for 
none hut juſtices of record can take a recogniſance of the 

ace: And their power afiſes from their commiſſion,” or 
from fttutes by virtue of theſe words in their commiſſion, 
viz. Sciati: qgued affignavimus wor conjundtim & diviſim & 
quemi:ibet weſtrum jufliciartos no/lros ad pactm noftram int comi- 
Talus ni S. confer vandum, Fe. Every juſtice of peace bath 
a {cpirate power, and may do all acts concerning his office 
apart and by himſelf; and even may commit a fellow 


4 
7 . 2 


_—_ 7 


* 
' 8 
s 

jultice upon treaſon, felony, or breach of the pe... 
And this is the ancient 5004 T oe es the 
beaxe had at Conittiob" law, But it has been held; that 
| one” Juſtice of the peack tinnhot commit another Jiſtice* 
for breach of the Peace ; though the Juſtices in ſeſſions 
| may do it. Lans. TW. "485." Fink. Cent. 154. B/ 
virtue of another affignavimus, or clauſe in the (ami 
| fon, two or more jultices'of the peace (one of the quorum) 
| Have a joint power to inquire by jury of all offices men- 


; tloned in the © commiſſion} to take indictments, and 


grant proceſs thereupon; and to hear and try offences: 
hich are matters to be tranſafted at the quarter. ſeſſionz. 
And by the ſtatutes they may act in many caſes where their 
| commiſſion doth not reach; the ſtatutes themſelves beine 
, « ſafficient "commiſſion. Taub. Ib. 4. aud, bb: 
Phe ſtatutes 4 H. 7. e. 12. 33 F. 8. k. 16, and 3, 
H. 8. c. 7. give them a further general power than is ex. 
| preſſed either in their commiſſion, or in any particular 
; ature, The particular ſtatutes are to be executed as they 
direct; wherein if no expreſs power is given to any one 
| juſtice, he can admoniſh only, and if not obeyed, ma 

make preſentment of the offence upon the ſtatute, and with 
his fellow juſtices hear and determine it in ſeſſions; or he 
may bind the offender to the peace, or the good behavi- 
our: ſome ſtatutes empower one juſtice of peace alone to 
act; ſome require two, three, four juſtices,” &c, And 
| where a ſpecial authority is given to juſtices of peace, it 
muſt be exa&ly purſued ; or the acts of the juſtices will not 


t - 


2 


be good. 2 Salt. 45. 8 | 
A jultice of peace's oath for the execution of his office, 
is as follows: * You ſhall (wear, That in the office of a 
© juſtice of peace in and for the county of, Cc. in all 
and every the articles in his Majeſty's commiſſion en- 
joined and to you directed, you will do equal right to 
the rich and poor, according to your knowledge, and 
the laws and ſtatutes of this realm; you ſhall not be 
* counſel to any perſon, in any quarrel depending before 
you; you ſhall hold your ſeſſions according to the di- 
rection of the ſtatutes in that caſe made; and you ſhall 
© cauſe to be entered the iſſues, fines, and amerciaments 
that ſhall happen to be made, and all forfeitures, with- 
out any concealment, and ſend an agcount of them to 
©the King's Exchequer 3 you ſhall- not ſpare any one for 
gift or other cauſe, nor take any thing for doing the bu- 
* fineſs of your office, but the fees and allowances accu(- 
© tomed and fixed by acts of parliament, &:, And in 
© all things you ſhall well and truly do and execute the of- 
« fice of a juſtice of peace.” Dalt. Juſt. | 
If a juſtice of peace does not obſerve the form of pro- 
ceeding directed by ſtatute, it is coram non judice, and 
void; but if he acts according to the direction of the ſta- 
tutes, neither the juſtices in ſeſſions nor B. R. can reverſe 
what he has done. Tones 170. nah th | 
The power of juſtices is miniferial when they are com- 
manded to do any thing by a ſuperior authority, as by 
the court of B. R. Cc. In all other caſes they aft as 
Judge but they mult proceed according to their com- 
miflion, &c. And a juſtice is to exerciſe' his authority 
only within the county where he is appointed by his commiſſion ; 
not in any city which is a county of itſelf or town corpo- 
rate, having their proper juſtices, c. tho' in other towns 
and liberties he may. Dale. l ; 

When a juſtice of peace acts to compel another to per- 
form any thing required by law, as where he impriſons 
or commands any one to be impriſoned, &c. he cannot 
ac out of the juriſdiction of his county; but he may take 
informations any where to prove offences in the county 
where committed, and he principally reſides, or take 3 
recogniſance to proſecute, Cro, Car. 213. And by? 
late Racute, juſtices of any eounty, dwelling in à cl 
that is In itſelf a county within the county at large, mal 
grant warrants, take informations,” make orders, Sc. at 
their own dwelling hoaſes, tho? out of the county» oe, 
Fon er- e —— 
Alſo joſtices of peace may do all things relating to te 
laws for relief of the poor, the paſſing and puniſhing i” 
grants, the repairs of the highways, or concerning ol 
rochial taxes or rates, altho' ſuch juſtices are rated to the 


takes, within any place whery they execute their w_ | 


4 of : 


bet uo juſtice. hall; act ig determining any appeal tn the. 


ſuarter · ſeſſibbs, from any order that relates to the pariſn 
= he is ſo charged, Statute 16 Geo! 2. cap. 18. On 
appeals to juſtiees of peace in the ſeſſiona, they are to- 
cauſe defects in form in orders, &c. to be rectiſied ait. 
out charge, und theg determine the matters accarding to: 
the merits of the caſe; and their proceedings ſhall not beo 
removed into B. R. without entering! into tecogniſance of 
_ 504. to proſecute with effect, and pay coſts if affimed, 
Sc. by ſtatute 5 Cl. c. 19. 7 
No certiorari {hall iſſue to remove any order, made by 
juſtices of peace of any caunty, c. or at the quarter. ſeſ· 


317 B85 087 :SJEY 1556 


ſions, unleſs it be applied for evrabin fix months,” and prov. 


ed on oath that fix days notice in writing was given to the 


juſtices, by whom the order was made, that they or the 1 
parties concerned may ſhew cauſe againſt it. 13 Ge. . 


— 


s £1 * . 
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C. 18. x £3395 AF 1 6 12 
A man may be a juſtice of pegce in one part af - 
ſhire, and yet not'be juſtice-of peace in every part of the 


Fn 1 


Hille 2s Gare e niet 4 


Juſtices of peace have power by the ir commiſſon to 


hear and determine felopies and treſpaſſes, c. 13 EA. 
3. c. 2. But this is by a ſpecial clauſe in their com- 
miſſion; otherwiſe they cannot do it. H., F. C. 165. 
And if a commiſſion of oyer and terminer iſſues ta hear and 
determine felonies, that determines the commiſſſons of 
juſtices of peace as to felonies,” tho? not as ta the peace, 
Sc. | The ſtalk, 18 2:P. E M. Ca, 13. directs juſtices ; 
of peace to take examinations in caſes of felony and mur- | 
der, and to certify them to the juitices of gaol-delivery, . 
Sc. ſince which they forbear to try great felonies; H. 
P. Cu th 15 Neon 10 r Ie 
Juſcices of peace may take an information againſt. per- 
ſons committing treaſon ; iſſue warrants for their appre- 
henſion, and commit them to priſon, c. They com- 
mit all felons in order to trial; and bind over the proſe- 
cutors to the aſſiſes: And if they do not certify examina- 
tions and informations to the next gaol-delivery; or do 
not bind over, proſecutots, c. they ſhall be fined. 
Dalt. c. 11. For petit larceny, and ſmall felonies, the 
juſtices in their quarter ſeſſions may try offenders; other 
felonies being of courſe tried at the aſſiſes: And in caſe of 
felonies, and pleas upon penal ſtatutes, they cannot bold 
cogniſance without an expreſs. power given them by the 
ſtatute.. bn 15 811 
| Juſtices of peace in their ſeſſions cannot try a cauſe the 
ſame ſeſſions, without conſent of parties, erc. for the par- 
ty ought to baus convenient time, or it will be error. Cro. 
Car. 317. Sid. 334. Nor can the ſeſſions of juſtices re - 
fer a matter which ought to be tried, to be determined by 
another ſeſſion; yet they may reſer a thing to another to 
examine, and make repott to them for their determina- 
tion, 2 Salk, 477, The ſeſſions is all as one day, aud 
the juſtices may alter theit judgments at any time while it 
continues. Ibid. 919.x. exons: Free ads 
It is incident to the office of a juſtiee of peace to com- 
mit offenders; And a juſtice may commit à perſon that 
doth a felony in his own view, without, warrant; but if 
it be on the information of another, he muſt make a War- 
rant;urder hand and, ſeal for that, purpoſe... If a juſtice 
iſſues a Warrant to arreſt, a felon, and the accuſation. be 
falſe, the juſtice is excuſed, Where a felony is committed: 
if there be no accuſatipn, action will lie againſt the juſtice. 
1 Leon, 18. A juſtice makes 8 warrant to apprehend ac 
felon, tho? be is not indicted, he who executes the warrant 
ſhall not be puniſhed. 13 Rep. 76. Cro. Jac. 432. If 
complaint and oath be made before a juſtice of peace, by 
one, of goods ſtolen, and that he ſuſpects they are in 
ſuch a houſe, and ſhews the cauſe of his ſuſpicion; the 
Juſtice may grant a warraut to the conſtable, - eic. to 
ſearch in the place ſuſpected, and ſeize the goods and per- 
ſan in whoſe cuſtody they are found, and bring them be- 
fore him, or ſome other juſtice, to give an account howW 
he came by them; and tarther to ahide ſuch order, as to 
law ſhall appertain. 2 Hale's Hit. P. C. 114. The ſearch 
on theſe, warrants ought to be in the day-time,:.and doors 
may be broke open by conſtables to take the goods; which 
are to be depoſited in the hands of the ſheriff, etc. till the 
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county; this county being divided: into ſeparate ridings. | 


party robbed hath proſecuted the offender, to have reſti- 
tution. id. 150, 151. 


1 0 4 


A beter of peacs may Erbe & withant bo bfg 2 fer- 


ſon before bim ſelf only; and it will e goed ide“ it ie 


uſual to make warrants td bling the offenders before him 


of any other juſtice of the cht, c And if s juſtice 
directs his warrant to ã private perſon; ho may execute it. 
5 Rep..60.5 1 Call. 34% If a juſtice grants his warrant ' 
bryan his authority, the officer muſt obey but if it be 


where the joſtigs has no authority, the dffcer in puniſhable 
if he execute#M. '- Juſtices of peace- may woke and per- 


ſuade an agreement in | pettyquarrels and breaches of 
T | ; intitled to a fine: tho? 
offences, or man for mak 
inter- ' 

meddle with property; if they do, action lies —— them 
„ 


gainſt him, and gives ſurety of the peace to any other juſ- 
CCC 
If one make an aſſault upon a juſtice of peace, he may 


it is not abſolutely neceſſary to 
Tris. #4 Nee 25% flit of yaltelor . . 5 „ 049) 1 
The court of B. R will grant an information ugainſt 
a juſtice of peace on motion for ſending la ſervant to 
the: Houſe of Correct ion without ſufficicnt cauſe; if the 
juſtice do ſhew not good cauſe, e. Med. Caſ in L. and 
E. 45, 46. And for contempt of laws, ec. Attach- 
ment my ber had againſt jgHict e, pete in B. R. oh MO. 
tion of the Attorney General, ere. N jujtice peace fined 
a thouſand marks, for corrupt practices, ſee 1 Keb. 7291 
If a new: commiſſion is made and granted for juſtices of 
peace, out of which ſome of the juſtices in the oſd com- 
miſſion, are omitted, yet what acts they do as juſtices are 


lawfol till the next ſefions, at which" the new:/commiſion © 


ed, they are to rake notice of it,” add bot act further. 
Moor 187. By granting a new cbmmiffon, diſchatge un- 
der the Great Seal, acceſſion of another office, and by the 
death of the King; the power and offices of juſlices of peace | 
determine. 4 lf. 165. But titl then they are em po. 
ered to act in à great many payticilar eaſes by ſtatute. 
| -By Stat. 24 Ce. c. 44. No writ ſhall be ſued oats 
againſt any ju/tice of peace; any thing done by him in 
9 5 Wd 
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is publiſned, ànd when, the new commiſſion 4s publiſh. - 


ſer it out in the order. 
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pay into court ſuch ſum. as be hall think fit. Where an 
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the execution of his office, until @ notice in writing ſhall | vidoals, c. 27 H. B. cht But if the Ring grant to 


be delivered! do him end weh before the ſuing out 1b. 


ſufficient, he ſhall. have à verdict. No ſuch plaintiff ſhall 
recover againſt: the alice, vuleſs ſuch notice ſhall be; 
proved at the trial. 3 it Deen e 14 f [ 4 TTECEL 

If the juſtice hall neglect to make ſuch e or ſhall. 
make an igſufficient. tender, ihe may, befofEſue joined, 


? * 
9 4. 


action is againſt a juſtice and conſlable, if there be a ver- 
dict again the juſtice, and the conſtable be acquitted, 1 
the plaintiff ſhall recover ſuch colts againſt the juſtice, as 
to:include the coſts the plaihtiff ſhall be obliged to pay 
to the conſtable. If plaintiff in any ſuch action ſhall re- 
cover againſt a juſtice, and the judge ſhall certify that the 

injury was wilfully and maliciouſly done, the plaintiff ſhall 

recover double coſts. % ane avs BY ee 

No action ſhalb be brought againſt a juſtice for any 
thing done in the execution. of his office, unleſs com- 
menced within fix months, after the act committed. 

By Stat. 26 Geo. 2. c. 27. No act, order, adjudication, 
warrant, indenture of appreaticeſhip, or other inſtrument 
made, done or executed by two or mare juſtices, which 
doth not expreſs that one or more of them is or are of the 
quorum, ſhalf be impeached, fer aſide, or vacated for that 
defect only. By the ſtatute. 24 Geo. 2. c. 55.6 . 

Where a juſtice ſhall grant. a warrant againft a perſon 
reſiding out of his juriſdiction, a juſtice of the county, Cc. 
where ſach perſon ſhall reſide, ſhall indorſe his name 
on the warrant, which ſhall be a ſufficient authority to 
the perſon to whom the warrant was originally directed 
to execute the warrant, and carry the perſon before the 
j +/tice who indorſed the warrant, or any other jaſiice of 
the ſame county, who, if the offence be bailable, ſhall take 
bail ſor the perſon's appearing at the next ſeſſions for the 
county, fc. where the offence was committed, and de- 
liver the recogniſance and all proceediogs to the conſtable, 
Sc. who apprehended the party, to be by him delivered 
to the clerk of the peace of the county, Sc. where the 
fact was committed; if the fact be not bailable, or the 
party ſhall not give bail, the conſtable may carry the 
party . before a juſtice of the county where the fact was 
committed. | rie vb 

No action lies againſt the za/tice, who indorſes ſuch 
warrant, but only againſt the jnſtice who granted ir, if 
cauſe. - By the Stat. 27 Geo. 2. c. 20. In all caſes of a 
warrant of diſtreſs for levying any penalty inflicted, or 
money directed to be paid, the jaſtict or juſtices granting 
ſuch warrant, may therein order the goods diſtrained to 
be ſold. within a certain time limitted in the warrant, to be 
not leſs than four days, nor more than eight days, unleſs 
the penalty or money, with the reaſonable. charges of 
taking and keeping ſuch diſtreſs be ſooner paid. - The of- 
ficer may deduct the reaſonable charges of taking, keep- 
ing and ſelling the diſtreſs ; and if required ſhall ſhew the 
party his warrant, and permit him to take a copy of it. 
This not to extend to Stat. 7 & 8 V. z. e. 34. nor 
1 Geo, 1. c. 6. relating to tithes. See Statutes 26 Geo. 2. 
c. 14. and 27:Geo. 2; c. 16. for ſettling fees to be taken 
by juſtices clerks, See 1 Geo. 3. c. 13. for amending an 
act made 18 Geo. 2. concerning the qualification of zu/tices 
of peace, = 3 8 Ha ay « . 


[The Editor would have been much foller under this 
head, but for two reaſons; firſt, the laws ate ſo volu- 
minous that the nature of this work would not admit ſuf- 
freient. to be ſarther uſeful ;—the ſecond, that Dr. Burn 
hath ſo fully collected and ſo well digeſted all the laws 
relative to the oſſice and duty of a ju/tice of peace, that 
every one who is defirous of being acquainted with this 
part of the law is, or ougbt to be, poſſeſſed of that yery 
valuable work, which renders it wholly unneceſſary, here, 


to enlarge on the ſabjeR.]. 
AJuſtices of Peace within Liberties, (j/ticiarii ad 
pacem infra libertates) Are ſuch in cities, and other cor- 


porate towns, as the others are of the county; and their 
authority is all one within the ſeveral territories and pre- 
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corporation, that the mayor und recorder, We; ſhall be 
juſitces of peace within the city ; if there be no words f 
exelufion, ſaſcicer ofthe county have concurrehr juriſdidion 
with them; and the King, © notwithſtanding nis charter! 
may grant à commiſſion of the peace ſpecially in chat eity 
or coty 2 Hal- Hliſt. P. C: 47. N Wie the 
juſtires of any corporate town, deny doing right; 75 /fit, 
of the: peace: of the county may inquire into it, au hath 
been lately adjudged. Nad Caf; 16 f. The Jiu i 
geatein cities, or towns corporate, may commit perſoi; 
apprehended within their liberties to the houſe of correc. 
tion of the county, Cc. which perſons ſhall be liable o 
the like correction and puniſhment, as if committed there 
by any juſtics of the ſame county. Stat. 15 Geo; 2, 4. 24. 
Juſtites of cities and corporations, are not within the dus. 
lification act. 5 Ceo. 2. c. 18. See Mayors, i 
. Juſtices'of Crait-baſton,” Were faites appointed by 
King EA. 1. during his abſence in the Scorch and French 
wars. They were ſo ſtiled, ſays Hollingſorad, of trailing or ; 
drawing the ſtaff of ju/ice; or ſor their ſummary pro. 
ceeding, according to Sir Edward Cote, who tells us, they 
were in a manner juſtices in cyre; and it is ſaid, they had 
a baſon, or ſtaff delivered to them as the badge of their 
office, ſo that woe ver was brought before them was 77470. 
ad baſton, trauitur ad baclam: whereapon they had the 
name of jaſtices detrail-baſjon, or juſticiarii ad trabendum 
offtndentes' ad baculum wel baſton. Their office was to 
make inquiſition through the kingdom on all officers and 
others, touching extortion, bribery; and ſuch like griev= 
ances; of intruders into other mens lands, barretors, rob- 
bers and breakers of the peace, aud divers other oſſenders; 
by means of which inquiſitions, ſome were puniſhed with 
death, many by ranſom, and the reſt flying the realm, 
the land was quieted, and the King gained great riches 
towards the ſupport of his wars. Mar. Weftm. Anno I 305. 
| A commiſſion of trail baſton was granted to Roger de Grey, 
and others his aſſoclates, in the 'reign of King EA. z. 
„ A a Ls 0 
AJuſtice Seat, Is the higheſt court that is held in a 
foreſt, and is always held beſore the Lord Chief Juftict in 
Eyre of the foreſt, upon warning forty days before; and 
there fines are ſer for offences, and judgments given, Cc. 
Mantvobd' f Foreſt Law," rap. 24. The fine and amerce- 
ment of the ju/tices in eyre, for falſe judgment, or other 
treſpaſs, ſhall be aſſeſſed by the ſaid juſtices upon the 
oaths of knights, and other honeſt men, and be eftreated 
into the Exchequer. Stat. 3 Ed. I. c. 18. And juftices 
in eyre ſhall appoint a time for delivering in all writs by 
the ſheriff, c. 13 Ed. 1. r. 10. See Black. Com, 3 V. 


Cot, tor ee OE | 
AJuſticiar, or Juſticier, (Fr. juſticier,) A juftice, or 
juſtitier. The Lord Bermingham, juſticier of Ireland, 
Baker's Cron. Angl. fol; 11. 
The whole juriſdiction which is now diſtributed among 
the ſeveral courts of We/tmin/ter-Hall, ſeems in the firſt 
reigns after the conqueſt to have been lodged in one 
court, commonly called the King's eourt, where juſtice 
is ſaid to have been adminiſtred ſometimes by the King 
himſelf in perſon,” and ſometimes by the high juſticier, 
who was an officer of very great authority, ànd uſed in 
the King's abſence beyond ſea to govern the realm as. 
vice “nn Haut: PH.... 
| The firſt juſticiaries after the conqueſt mere Odo biſhop 
of 'Baituxiin' Normardy, half brother by the mother to 
the conqueror,” and William Fix- Oßborn, who was vice- 
roy, and had the ſame power in the north that Os had 
in the ſouth, and was the chief in the conqueror's army. 
Brady's Prefuci to the Norman Hiſtory 15 1. (B). Dig. 
Chron: Series 1. FO as ih ' 
The next juſticiaties were William Earl of Warren in 
Normany, a great commander in the battle againſt fa. 
rold, and Richard de Benęfacta, alias Richard dt Tone- 


* 


| 'bridge, ſom to Gilbert Earl of Brion in Normandy, and 


were conſtituted in 1073. | Brazy's Preface, Cc. 151. 
(B.) Dugd. Chron, Series 1723 „„ 
Ia a great plea between” Lafrant and the fa”! Cd, 
Goirfrid biſhop of Conſtance, in Normandy, wis Juſticrary- | 
Brady Preface, Qt. 1531. (C). Dugd, Chron, Serits A 


cincts, having beſides the aſſiſe of ale and beer, wood, 
4 4 | 


„Asa the beginning of ullm Rufur, Odv was again p he did it by auttiveity: | and cis maybe by the Le, or 
1 ods beg h Husten 8 | Ffrom-anorber. perfon g, whereid, ed made it right, abre 
Norman, ſacceded Odo, and then followed Ranulph Nam mult be good authority, \which Por urfacd.. 
_” in110990- Afterwards infthereigu of Ebi, in: loo. Sep. Epi: 10, aner maybe in treſpals, and 
iges de Bocland, \a Norman, was juſticiary, and after him under write, proceſſes,” Ce. Butia. peſom eaunot ufify 
his ſon Richard Blaſer; then Reger biſhop cof Sakjanty, oa treſpaſeunleſs he confeſſeth its ſosthe ought te lead 
| was juMeiary and chancellor. Tbe next, in the time of; | the ſpecial matter, and confeſs and Juftify what herhath 
King 8:ephen,' was Fleury. duke 'ofNormangyy afterwards; done. 3 Nail 218 EV liere n defendunt Juftifitr in treſ- | 
King Heury Ile Aud An Rae, abe Scan dis Ge 68 : paſs un his poſſe ffn: b virtue of any eſtate; he mult 
Nöberr ur Bulls 'Montr' earl of Lajce/ter in 1168, but A/boric| heu- his titles but when tnt watier ic collateral to che 
ts Vere eatl of Gulſals, vis ſaidito have been Julticiary be- title to the land it is othkrwiſe. 2 Mad. 70. Cid gu. 
fore him - and after! earl of Lejegfery Riebard , Lucie If he hold rive cen, of probably ſuch pfen may 
was made juſticiary; aſter him in 12801 Ranela We; amount to the general . Ef ſheriff; or other offceb, 
Glenwils that famqus lawyer; was made juſticisry s after Juſtiſiau by irtue of any retutnable tit, he 10 to ſneu/ 
him, Hugo de Puluceo; commonly called Puſul, Putat, that the writ was returned; though he need not iche 


Pudſty, nephew to King Sepben by his filter; was writs are nat returhabie ur it. I Sail. og And it muſt 
e the 0 Trent ; and | be ſhewn ſrom what courts the write led. Lid. 57. 
William de Langpo- Campo, of | Long- Champ, biſttop-of EH, | 7u/ification may be by the command of an officer, to aid 

was at the ſamè time by Ricbar the Firſt made joſtieiaty | him, . Nelf. Abr. 1067. 2 
on the ſouth parts of this fide. T; r. Then, after the 3 action concerns a tranfatory thing, if the de- 
deprivation- of Willian biſhop- of Ely, Walter archbi-, fendant jaſſiſꝭ the taking or doing in one place; it is a 
ſhop of Rowen in Normandy, c'was made j uſticiary, of Juſtification In all places: if the action concern a lotal 
Al England. Brady's, Proefaces &fc. 15 1. (D) (EY (F) thing, a juſtification in one place is not a juſtification in N 
152. (A) (B)-(C). See Duge.. Cbron. Seriet, Is 4, 3, | another Place; for ĩn the former cafe the place is not ma- 
FERN EOS eee e Bn ab, terial, bae-the-merF dbing or raking" of the 2 is the 

Millan Long-Champ biſhop of Eh, chief juſticiarand| Ollas And in dhe lep, the place is marerial, as che 
lord chancellor to Ric. 1. Speed. 473. Fiiz Pele, chief; | defendant may be able to juſtify as to one place, and not 

Juſticiar in the firlt of John. Ib. 487. Hubert de Burgh! in anothef. Paſcb. 24 Car. B. R. 2 Lil. Abr. 134. If 

earl of Kent, chief juſticiar. iH. 3. 1b. 51 3. And; the matter of Zuftification is local, there the defendant 

after him, Stephen Segrade. Ib. 52 -The chief juſti- ought to ſhew the cauſe ſpecially, and traverſe the place; 
ciar Was the miniſter of regal command - in the abſence of but not where it is tranſitory. Cro. Elix. 667. If one 
the King. 15. 181i. J [have corn upon the lands of another, and hei take it, and 

Towards the latter end of the Norma petiod, the; the owner of the ground ſues him, he mutt ifi, and 
power of the grand juſticiar was broken, fo that the Aula not plead the general ue. 5 Rep. 855 in actions for 
which before was one great court where the juſti- entering à cloſe, and taking corn; the defendants may 
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Regis, eat - "oh pode ge: 
ciar pookided, was divided ãnto four diſtintt courts, vi. ju/ify they did it as ſervants to the parſon; and that the 


Chancery, Exchequer, King's Bench, and Common Pleas, | corg was tithe, ſevered from the nine parts, Cc. 2 Keb. 
SGilb. Hit. View'of the Court of Bxchequer'7;' oites Madd. 44. A man may plead in juftificarion;” that land is his 
2, 4. it determined about the 45 H. 3. Brady Hrefuer, freehold, on making an entry thereon, c. That oe 
e. 1. „. 997 2690.4 e 203 10 ls e entered a hoùſe to àpprehend a felon; or by warrant to 
The chancellor was the firſt in order on the leſt hand! |.levy-a forfeiture ; to take a diſtreſs, &. And in aſfault 
of the juſticiary, and as he was à great perſon in couft, |. that he did it in his own defence; t, Lib. Ent. Words 
ſo he was in the Exchequer; for no great thing paſſed ] ſpoken may be juſtiſed, becauſe ſpoken in a legal way: 
but with his conſent and advice; nothingicould be ſesled . for words the defendant may juſtif im an action; but not 
without his allowance and privity. But the juſticiary! | in an ?nd/ment, e. 1 Dauv. 162. 3 Galk. 226. A 
ſurmounted him and all others in authority, and; he alone! Juſtification (in other words) is a ſpecial plea in bar; as 
was endowed with and exerciſed all the power which! | in actions of aſſault and battery, /on'aſſault\ge tr/tie, "wits, 
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afterwards Was executed by the four chief judges, . 
the Ch. Juſt. of B. R. the Ch. Juſt, of C. B. the Ch. B. 
of the Exchequer, aud the Maſter of the court of Wards. 
Brady's Preface to the Reman Hiſtory 153. (B) As long 
as the power of the juſticiar i continued the Zola Regis 
was one cburt, and only diſtinguiſhed by the ſeveral. 
officers; for all the officers were united under the juſticiar, 
and he was the governor and ſuperintendant of the co rts. 


Gilb. Hiſt. View' of the Exchequer ioo 

Juſticiatus, Judicature, prerogative. Cowell,”  . 
AJuſticies, Is a writ directed to the ſheriff ih ſome 
ſpecial caſes, by virtue of which he may bold plea of 


debt in his county court for a large ſum; wherens other- 


wiſe by his '6rdinaty power he is limited to ſums onder 


that the plaintiff firſt, with force and arms, aſſaulted the 
defendant, and he defended himſelf, and therefore, if 


any damage happened to: plaintiff” it was bwing to the 


aſſault he made on defendanty' and in his neceſſary de- 


fence; in other actions of trefpaſs,':that the defendant 
did the thing complained of im right of ſome office which 


warranted him ſo to do; or in an action of ſlander, that 


the plaintiff was guilty of ſuch or ſuch à crime, and 
therefore he, the defendant; ſpołe the words. See Black. 


Com. 3 V. 306. Com. Dig. 5 KH. 69, 319, &. There 


is a juſtifiable homicide, Cc. and juſtifiable aſſault. ' See 


* [2 44 a5 #3 * *p 24229 
1 93 - 


Aſſault. al : Jin 
Juſtificatozs, (u/ifcatores) Are à kind of cempur- 
gators, or thoſe that by oath juſtify the innocence, or 
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405. F. N. P. 117. Kitcb. 74. It is called juffirres, | oaths'of others; as in the caſe. of waging of law. and 
becauſe it is a commiſſion to the ſheriff tꝭ do's man juſtice | we read in Se . whoiteaves this word without expli- 
and right, beginning with the word Jaßficies, te." ''Bra#., cation Vi. Rex Anglia H. Camerario et julliſitstori- 
lib. 4. makes mention of a jufliciesto thę ſherrff of Lonin, bus. ſals, omaibus ſuiſ ſidullbu Norfe Salutem ': taqairete per 
in a caſe of dower; and it lies im account,” afninuity,” cuſ- | comitatum quis juſtius hujuſmodi ferisfa@turam* habrrut tem- 
toms and 'ſervices, 6c. "New Nat. By.” In debt, the. | pore patris mei; fie. Hbbus Nameſſæ, mn? 
writ runs thus: The King, to the'foeriff of 8. greeting: Juſtifping Bail! If @ man is arreſted and puts in 
We command you, that you juſtice A. B. that juſij and bail, the defendant's attorney may except againſt the 
without delay he render to C. D. five pounds, which" 10 him "bail, as being, in his opinion, inſufficient; Ia ſuch caſe, 
he crueth, ar it is ſaid, and as reaſonably he can ſpew, that the bail tor other bail in their place) muſt juſtify them- 
he ought to render him, that no more clamour thereof wwe may ſel ves in court, or before à com m ĩiſſtoner (for talking bail) 
ia the country; by ſwearing themſelves houſe-keepers, 


— — ns So, 1 
r 


Bear, for arfault of Juſlice, '&C. 1— Lag a | 
_ Juſtifiable Homicide, See Homicide, mur dez "and | and each of them to be worth double the ſum for which 
Black. Com. 4 V. 118 i they are bail, after payment of all their debts. See the 


Juſtification, (ieifcatis) Is a maintaining or ſhewing | Books 1 and Black." Om 3 V. 2911... 
good reaſon in còurt why one did ſuch a thing which be] Juſtitia, Was anciently uſed for a judge, and ſome- 
is called to anſwer. Brote. And pleas in juſtification are | times for à ſtatute, law; or ordinance. Nic baraur Doi 
to ſet forth ſome ſpecial matter whereby the party jaſiſes 'Gratia, Neiatim nt, d canmuni proberum wirorum confeli 

what he hath done, concerning lands or goods; as that || feci/# bas jultitias /ub/criptas, Hoveden, p. 666. 
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Jaftitie, Is 


2 V Nn 1 the offic 
a judge. Ig. F rab, 26. 88 
ee na dp % HOON, 7 

- *Zauftitias,. He who de now. called Juftitiaria\ was 5. 
. called jufitis, . & judge, Leg. Hen. f. cap. 
4 Rege — juſtitia dan, 4 Me . 


Juſtirias facere, 1s to bold Meg of: ay thing... 5 Mr. 
le, in hie Neten upon Fader, {mentioning that 
-plea which was held at. Piznenden. between archbiſhop 
Lanfraxk and Odo biſhop. of Bayezx} tells us, Haie pla- 
eit interfuernnt Gotsfredus apiſcopus Conftantiinſis, gui in 
docs" regis uit, et juſtitiam illam tent, Lanfrancus epi. 
1 at d ̊ eu S a” tetun nee 


7. 


Juſtitium, A ceaſivg from the p ation of lan, a and 
excciing Wu? in a m_—_ n | 
— | x ö 8 1 5 1 : | 8. i 

* ow" 5 * 781 9 | 


* 1 A, A Fw or whadf: Len i in N onerandarum | 
atgue exonerandarum navium. cau/a, e compadtis * 
Babes trabibu/que (clavinm inflar) firmata.. Spelm. er 

Kaiagium. | Porteriam quod. kai nomine exigit telona - 
ria: e The toll-money paid for loading or 4 2 goods 
-at a key or wharf. Pat. 20 Ed. 3. See K 

Kalendz, Rural chapters or conventions of the; rural 
deans and parochial clergy, ſo: called becauſe formerly 
held on the 4a/ends, or Aſt day of every month. Parocb. 
Artig. 640. 

Kalendar Month, Conſits of tdirty or „ 
days, lexcept February, which hath but eight and 
twenty, and in a leap-year nine and twenty). according 
to the Kalendar ; twelve of which months make a year. 
Stat. 16 Car. 2. c. 7. 24 Ges. 2. c. 23 5 Geo. 2. 
2 

Aalends, Tho beginning of a month, We, Tee. Ce- 
5 5 | 
Kantref, According to the deſeriptiontof Mr, * 
r Lloyd, out of the laws and ordinances of Howeldds,. 
- a daztreff had its denomination from ode hundred towns, 
and figoifies as much, under which; were contained ſo 
many commots, which the J/e{/+; call h. , and ſig- 
ni fies provincia or regio, and conſiſteth of twelve manors 
or circuits, and two townſhips, We find the word men- | 
tioned in Mor. Ang. 1 part, fol. 319, thus Le pri- 
mier Congpnereur de treit kantref ae la terre de Ftsdeb, Jl 
geit Bernard de. Nefmarch Norman. See Cantred. 

- Rarite, Carite The religious called their belt con- 
ventual dr.nk, or their flx6ag beer, by this name be- 
cauſe after meals they uſed to drink their pocu/d caritatis,' 
or ad caritatem, i. e. their grace os in ae liquor. 
Cowell. 

Katle, ( Sax.) 1 a man, and wad 1 107 0 a ſer- 

vant or clown; as the Saxons called a domeſtick ſervant, 
a buskarle : from whence comes the weden word chen. 


Domeſd. | 
| Karrata fœni, A cart-load of bay. Mon EY tom: 7 


. 
x 
S « 


2 


2 


| 


* 


p. 548. See Careda. par). ene 
i Kap. See Key. 13 £54 Y od: W 
Kebbars, (or Caller] The refuſe of ſheep drawn. out 


of a flock, over rejicu/z. Cooper's Theſaurt. 

Keelage, ( billagium) A privilege to demand. money 
for the bottom of ſhips, reſting in a Bk. * darbous. 
Nat. Parl. 21 Ed, 1... 

Keelmen, Are mentioned among Maringrs,. Games, 
Ve: in the Stat. 7 H 8, 3, c. 21. wi | 

\ Reels, To carry coals, Sc. 

Keep. | A ſtrong tower or hold in the middle ot: 5 c 
caſtle or fortification, wherein the Heſieged make their 
laſt efforts of defence, was formerly in Eugland called a 

: and the inner pile within the caſtle of Dower, erec 
cd by K. Hen. 2, about the year 1153. was termed: the 
King's keep: fo at Windfar, Sc. lr ſeems to be ſome- 
thing of * nature of that which is, called abroad. 5 Ci- 


"Keeper of the Forelt, ¶ cal, fal or chief 
— the foreſt, hath the principal government over 


all officers within the foreſt; and warns them, to appear * 


z 


8 


public faith 


ITde Lord: 


e 


K E R 


-at the court of e le on ® wy 

«tha Joes Chief Juſtice in yrs. 

* 454 
"Be 

. England, and is of the King's Privy Co 

5 hands:paſs all charters, com miſſions and 


A from 
"Park. 1, 


7 93 bon | Aol % Bel 2944 4 * v4 


eper of the Wiest Seal, 85 | 
by his once, ſtiled Lord Keeper 8.7 fol) Y | 
oancil: Thro 


rant 
under the Gear Seal; without which el ne 


e grants and commiſions are of no force in law, 
the King is by interpretation of l corporation, /ant 
- paſſeth- nothin ing. but by the Great Saad, which js as the 

the kiogdom. in abe Mgh eee and fe- 
putation juſtly attributed . thereto. 

The Great Seal, eonſiſis of two im effions;. one 
the. very ſeal itſelf with the efligies of the King Tat 
on it the other has an impreſſion: of the King's arms in 
the figure of a target, for matters of a ſmaller moment, ay 
certificates, Ec. that are uſually pleaded. /ab pra, foill; 
And anciently, wien the King travelled into France or 
other foreign kingdoms, there were :wo Great Seals; one 
went with the King, and another was left wich the Cofus 
Aar, Or the Chancellor, De. ' a 

If che Great Seal be altered; the. fame 3 is. nowked in 


"the. irt of Chancery, and public proclamations 
there 4 OF the Ahern, Oc. I Hale's A. Fakes Wwe 
7 %. 


J "The Lord Keeper of the. Great, Coal, by fatore 5 Ela. 
c. 18. hath the ſame place, authority, pre-eminence, 
juriſdiction and execution of laws, as the Lord Chancellsr 
.of England hath, and be is conſlituted per traditions 
| magni figills Ae. L and by taking his oath. 4. 1% . 
See Lamb. Archeion, 65, 1 Nel. Abr. 385. 
ehacicellor, dr Lord Keeper, is Gerit, in 
point af precedeneys to. euery temporal lord, Stat. 31 
Jie c. 10. See Black. Com. 3 2 
et per of. the, Privy Stat, Cue, privari fgilli) 
Is that officer zhrough whoſe hands all charters, pardons, 
9c." pals, figned by the Kiog, before they come to the 
Great Sealz. and ſome things which do not paſs that ſeal 
at all: he is alſo of the Privy Council, but was anciently 
called only: Curt of. the: Privy Seal; aſtet which he was 
nsmed Gardian del Privy Seal; and lallly, Lord Priay 
(Seal; and made one of the great "officers. of the kingdom, 


Ba K. 2. 6. 11. n Toy n H. 4. Stat. 34 H. 8. 


4. 6.3 
x Tbs Lir 


3 


Priny Seal. 18 to put the ſeal _ 89, —— with- 
out good. warrant ;; nor with warrant, if it be againſt law, 
ox inconyenĩent, but that he firſt acquaint the King there. 


.with.) 4 Hl. 554 The fees of the clerks under the Lord 
Pricey Seek tor, warrants, Me, = Vide Shen, 57 H. 8.6. 11. 
See Prixy Sen. 


Kteper of the Touch, 12 E, 6. 14. Seems to be that 
1 4 in che King's Mint, at this damen the Maſter of 


the Aar. ; See Minds: cu 949 Ww..era 364 : 
Keepers ok the Liberties of Euglaud, By autboriy 
of parliament, Vide Cu/tedes Libertates..... = 


Rendats” Ay. ancient brenn, written \Concargion, 


Kennets, A fort of pale Wh Cab, mentioned in 

the Star. 33 Hen. 8. 4. 8 4 11 
. Berhere, Signifies, a. cuſtom 40 have, At pr 
commutation for che ae duty for.cgrringe of the 
loxd's s goods, Cowell, a TOR. - 

. KernaUHare yomum, (From Tat. Crena,. 4 notch). To 
build; a bouſe formerly with a wall or tower, bernelled with 
crannies or notches, for the better convenience of ſhooting 
arrows, and making other defence. Du Fre/ae derives 
this, word: from\guarnellus, or guadranellus, a fourſquare 
hole or notch ;; : ubicupgae fatent quarnelli ve fengftre : 
And this farm of walls and battlements for, military uſes 
might poſſibly have its name from guadre/lus à fouraſquare 
dart. It was a common, faxour granted by gur Kings in 
ancient times, after caſtles were demoliſhed for preven- 
tion of: rebellion, to give their chief ſi bjects, leave to for- 
tify their manſion-houſes with 4ernel lied walls, Lice 


tam dpdimus Jobanni de Hi Quad ip/e manſum faum de h. 
ip "ay Se. Muro de petro & calte firmare © ker- 


dellare are. Poſs, - N 12 e r e Art 


21 


[3 "& 2237 £579 


111 


70 25. » 


*- 


| Kernatlatus, Fortified or embatteledy 2ecording to the 
old faſhion ;- and the Duke of Lancaſter claimed to him 

and his heirs, Caftrum ſuum de Halton Kern ellatum, 31 

Ed. 3. Pl. de quo Warrant. apud Cefiriam. Aud we read 

Caſtrum duplici muro Kernellatum, (fc, Surv, Ditch. 
Cornw. | F * 8 ee 

Kernes, Idle perſons, vagabonds. Ordia. Hibern, 
31 Ed. 3. m. 11, 12. a ; e 

Revere, A cover or veſſel uſed in a dairy houſe for milk 
or whey. Paroch. Antiq. pag. 386. 

Key, (Kala & caya, Sax. Leg. Tent. Kay) A wharf 
to land or ſhip goods or wares. at. The verb caiare, in 
old writers, ſignifies (according to Scaliger to keep in, 
or reſtrain; and ſo is the earth or ground where #eys are 
made, with planks and poſts. Covell, 1 9 

The lawful keys and wharfs for lading or landing of 
goods belonging to the port of London, are Cheſter s- Key, 
Brexwer”s-Key, Galley-Key, Mool- Doch, Cuftom-houſe- Key, 


Key, Ralph's-Key, Dice-Key, Smart's- Key, Somers - Key, 
Hammond s- Ney, Lyon's-Key, Botolph-Wharf, Grant"s-Key, 
Cock's-Key, and Freſb- har; beſides Billing ſgate, for 
landing of fiſh and fruit; and Bridgebouſe in Ss wars 
for corn and other proviſion, &c. but 
or merchandiſe. Deal boards, maſts and timber, may 
be landed at any place between Limehouſe and Weſftminfler ; 
the owner firſt paying or compounding for the cuſtoms, 
and declaring at what place he will land them. Lex 
Mercat, 132, 133. Stat. 13 & 14 Car. 2. c. 11. ſed. 14. 
Rot. Scac. 19 Car. 2. It is ſometimes ſpelt guay. It is ſo 
ſpelt by Zob»/on in his folio dictionary from the Fr. guar. 
Keyage, ( Kaiagium). The money or toll paid for load- 
ing or unloading wares at a 4ey or wharf, Rot. Par. 1. 
Edw. 3. m. 10. and 20 Edu. 3. n. 1. „ e 
Keples, or Reels, (Ciuli or Ciules) A kind of long- 
boats of great antiquity, mentioned in ſtat. 23 Hen. 8. 
c. 18. Longe naves quibus Brittaniam primo ingreſſi ſunt 
Saxones. Spelm, Ef | * eee 
Keying, Five fells, or pelts; or ſheep-ſkins with their 
wool on them Cowell. 1 
Kepus, Keys, A guardian, warden, or keeper.— 
Nolo etiam quod aliquis ſengſchallus, conſtabularius, ballivus, 
keys, five foreſtarius, ſerviens, vel venator—— per terra: 
eorum venientes, ab ibſis nec ab hominibus ſuis paſcantur. 
Mon. Ang. tom. 2. p. 71. In the fe of Max, the 
twenty-four chief commoners, who are, as it were, con- 
ſervators of the liberties of the people, ars called Keys of 
the iſland. | | a 211 all. 
Kichell, A cake: It was an old cuſtom for godfathers 
and godmothers, every time their god- children aſked them 
bleſſing, to give them a cake; which was called a God*s 
Kichell. Cowell. | | 
Kidder, Signifies one that badges, or carries corn, 
dead victual, or other merchandize, up and down to ſell. 


Bear-Key, Porter's-Key, Sab's-Key, Wiggan's-Key, Young"s | 2YMenar. MS: v. Covell.” 


— my * mares, Spelman's Glof. 
r no other goods, | 


if none of them, then to the 


1 1 * 


force any man aſhore, and willingly leave Him behind, 
be ſhall ſuffer three months impriſonment. 11 & 12 
. 3. c. 7. But the party thug injdred may 3 
action againſt the party offending, for damages ſuſtalned 
on occaſion of ſich treatment, hd is not bound to pro- 
ceo@ on thaghttres, © 10795 - 
According to Blachſtone, this is tmqueftiotfably a very 
heinous crime, as it robs the King of his ſubjects, baniſnes 
a man from his eountry,' and "thay in its conſequences 
be productive of the moſt eruel aud diſagreeable hard- 
ſhips ;-and therefore the Common law of England has 
puniſhed it with fine, impriſonment and piflory. Raym. 
474. 2 Show. 221. Sin. 47. Comb. 10. See allo the 
11 C12 . 3. e. 7. and Black. Com. 4 V. 219. 
Kilderkin, A veſſel of ale, H. eontaifling the eighth 
part of an bogſhes le. 
Ailketh, Was an ancient ſervite payment made by 
tenants in huſbandry.——Kilketh pro gualibet bundrida 
Killagium,” Keelage. Cube lt . 
: Killpthflailion, Is where lords of manors were 12990 
by cuſtom to provide a /tallion for the uſe of their tenant; 
Kilth, Ac omnes annuales redditus dt 
dine M, Se. vocat. kilth. Pat. 7 Tx. 
Aindzed, Are a certain body of perſons of kin or re 
lated to each other. There are hree degrees of kindred 
in our law; one in the right line deſcending, another in 
the right lint aſcending, and the third in the collateral 
line. : (7 7 4 an 952 : 18 £55 14. Aan 1 
The right line deſcending, wherein the kindred of the 
male line are called Agnati, and of the male line Cognati, 
is from the father to the ſon, and ſo on to his children 
in the male and female line; and if no ſon, then to the 
daughter, and to her children in the male and female. 
line] if neither ſon nor daughter, or any of their chil- 
dren, to the nephew and his children, and if none of 
them, to the niece and her children; if neither hephew 


guadam conſuetu- 


nor niece,” nor any of their children, then to the grand- 


ſon or grand daughter of the nephew; and if neither of 
them, to the grandſon or grandaughter of the niece; and 

oft e en e, great gratis 
daughter of the nephew and of the niece, Cc. erf fc ad 
infinitum. rn ien. ie «, CH. a EE 


The right fine afending'is Areal apwards,; ﬆ fro 


the ſon to the father or mother; and if neither father nor 


mother, to the grandfather or grandmother; if no grand- 
father or grandmother, to the gteat'prandfather'or great' 
grandmother ; if neither great grandfather or rear: 
grandmother,” to the father of the great grandfäthef, or 
the mother of the great grandmiGther ; and if neither of 


them, then to the Fs grandfather's Fender; or the 
great grandmother's grandmother; and if none of them, 


to the great grandfather's great grandfather, or great 
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Stat. 5 Eliz. c. 12. They are alſo called kiddiers, 13 grandmother's great grandmother, et fic in infnitum. 
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5 El. cap. 25. | +85 Sy The' coHateral Hue is either deſcending by the brother and 

BY Riddle, Kidel, or Kedel, (Kidellus] A dam, or open | his children downwards, or by the #ncle upwards : It is 

5 wear in a river, with a loop or narrow. cut in it, ac eom- between brothers and ſiſters, and to uncles and aunts, and 

1 modated for the laying of wheels or other engines to catch | the reſt of the #indred. u pwards and downwards, a-erofs , 
= fiſh. 2 Iaſt. fol, 38, Anguſtias, \maihinas- five ingemia | and amongſt themſelves. 2 Nel/: Abr. 1079, 108. 


in ſſuminibus poſita ad ſalmones aligſpue piſces intereipiendos. 
Fiſhermen corruptly call them #:7#/zs. The word" is an- 
cient, for in Magna Charta, cap. 24. we read thus, Om- 
net kidelli deponantur de cœtero penitus per Thamefiam & 
Medeweyam & per totam Angliam, 'nifi per coſteram maris, 
And in a charter made by King John, power was granted 
to the city of London, De kidellis amovendis per Thames 
ram & Medeweyam, 1 Hen. 4. cap. 12. it was'accord- 


If there are no kindred in the right deſcending live, the 
inheritance of lands goes to the collateral line; but it 
never aſcends in the right line upwards, if there are any ' 
kindred of the collateral line, though ir may aſcent in 
that line: And there is this diffetence between the right 
line deſcending and the collateral line; that the righ "of: 
reprefentation of kindred in the right deſcending fite 
| reaches beyond the great grandchildren of the ſame pa- 
ed, inter alia, That a ſurvey ſhould be made of the wears, rents; but in the collateral line, it doth not rech beyond 
mills, ſtanks, ſtakes, and kidels, in the great rivers of | brothers and fiſters children; for after them there is no 
England. Ing. capt. apud Derb. 15 Nov. 1 Eli. 750 repreſentation among col lateral. 
mortem Tho, Fyndern, &c. Et fait ſeiſitus de uno Ridello | In the right aſcending line the father or mother are al- 

Vocat, a were, ac de libera piſcaria in Potlok, Eſe. Bun- ways in the firſt degree of kindred ;* and by the Civil \ 
dello 3, They are now called kettles, or kettle nets, | law, if the ſon died without Iſſue, his father or mother 

and are much uſed on the ſea- coaſis of Kent and Wales, | ſucceeded, and after them his bröther or Giſter; uncle, 

Cowell. 5 — — | aunt, Sc. But in caſe of purchaſe by the ſon, if he died 

Ridnapping, Is the ſtealing and conveying away of a without iſſue, his father or mother cbuld not inhefit, bur 
man, woman or child; and is an offence at Common law, | his brothers and ſiſters, c. by 'which'it appears, that the 
puniſhable by fine, pillory, Cc. Raym. 474. Alſo if a | father cannot ſucceed the fon immediately, though he is 
mailer of a ſhip, &c. ſhall, during his being abroad, | the next of kin. If a man purchaſe lands and dies with - 
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dot iſſue, it ſhall never go to the balf blood in che colla- 
teral line; though it is otherwiſe ia caſe of a deſcent 
from a common anceſtor, , * 

The children of the brothers and ſiſters of the half 


| blood, ſhall exclude all other collateral! a/cendants, as 


uncles and aunts, and all remoter kindred of the whole 
blood in the collateral line. ISiñ⁴. | 
There are ſeveral rules to know the degrees of 
kindred; in the aſcending line, take the ſon and add the 
father, and it is one degree aſcending, then add the 
grandfather, and it is a ſecond degree, a perſon added 
to a perſon in the line of conſanguinity making a degree; 
and if there are many perſons, take away one, and you 
have the number of degrees; as if there are four perſons, 
it is the third degree, if five, the fourth, Ce. ſo that the 
father, ſon, and grandchild, in the deſcending line, 
though three perſons,make but two degrees: to know in 
what degree of kindred the ſons of two brothers ſtand, 
begin from the grandfather and deſcend to one brother, 
the father of one of the ſons, which is one degree, then 
deſcend to his ſon the anceſtor's grandſon, Which is a 
ſecond degree; and then deſcend again from the grand- 
father to the other brother, father of. the other of the 
ſons, which is one degree, and deſcend to his ſon, &c. 
and it is a ſecond degree; thus reckoning the pier ſoo 
from whom the computation is made, it appears there 
are two degrees, and that the ſons of two brothers are 
diſlant from each other two degrees: For in what degree 
either of them is diſtant from the common ſtock, the 
perſon from whom the computation is made, they are diſ- 
rant between themſelves in the ſame degree; and in every 
fine the perſon mult be reckoned from whom the com- 
putation is made. If the kindred are not equally diitant 
from the common ſtock; then in what degree the moſt 
remote is diſtant, in the ſame degree they are diſtant be- 
tween themſelves, and ſo the kin the moſt remote maketh 
the degree; by which rule, I, and the grandcbild of my 
uncle, are diſtant in the third degree, ſuch grandchild 
being diſtant three degrees from my grandfather, the 
neareſt common ſtock. Wood's Inft. 48, 49. The On- 
mon law agrees in its computation with the Cuil and 
Canon law, . as to thegrigbt /ixe; and only with the 
Canon law as to the collateral line, Ibid. See Black. 
Com. 2 V. 205. Well worthy the readers attention. 
King, (Rex, from Lat. Rego to rule, in Sax. Cyning 
or Coning) Is a monarch or potentate, who rules ſingly 
and ſovereignly over a people; or he that bas the higheſt 


power and rule in the land. The Ling is the head of 


the commonwealth; and the learned Bragon tells us, 
Rex eft wicarius & miniſter Dei in terra, omnes quidem ſub 
ee, & ipſe ſub nullo niſi tantum ſub Deo. Bratt. lib, 1. 
x 

But our King, on his coronation, takes an oath to the 
following purport, wiz. To govern the people of this 
kingdom, according to the ſtatutes in parliament agreed 
on, and the laws and cuſtoms of the ſame; to his power 
to cauſe law and juſtice in mercy to be executed in all his 
judgments; to maintain to the utmoſt in his power the 
laws of God, the true profeſſion of the goſpel and the pro- 
teſtant reformed religion eſtabliſhed by law; and preſerve 
to the biſhops and clergy their rights and privileges, as 
by law are appertaining to them: this is the obligatory 
oath of our Kings, as regulated to be taken by 1 V. & 
AT. c. 6. And the coronation oaths, in former times, 
were undoubtedly a contract between the King and the 

ple in this nation. ; | 

The nature of the government of our King, ſays Far- 
teſcue, is not only regal, but political: If it were merely 
the former, regal, be would have power to make what 
alterations he pleaſed in our law, and impoſe taxes and 
other hardſhips upon the ſubject, whether they would or 


no; but his government being political, he cannot change 


the laws of the realm, without the people conſent there- 
to, nor burthen them againſt their wills. Ferteſcue l 
Lad. Leg. Angl. 17. 

It is alſo ſaid by the ſame writer, that the King is ap- 
pointed to protect bis ſubjeds in their lives, properties and 
laws ; for which end and purpoſe he has the delegation 
of power from the people: likewiſe our King 1s ſuch 
by the fundamental law of our land ; by which law the 


th. 


th. 


KIN 


meaneft ſubjeR enjoys the liberty of his perſen, and | 
perty 2 eſta te Long i is every mau's concern X54 
end t as well as the King in his lawful nl 
e , | King in his lawful rights, 
A late author taking notice of the breaches FEY 
conſtitution of this eden in ſeveral 5 /Ao ” 
neceſſity of their. being redreſſed, affirms that it is 15 
original power and conſtitution of the ſtates of the kin \ 
dom to re- inſtitute the regal ellate, as well where Kin 
act arbitrarily and break through the conſtitution, as TK. 
there is no immediate heir to ſucceed the King fo " 
the throne becomes aQually vacant; and without thi 
he takes it there is no perfect conftitation, 5, 5 
Conſlitut, | 2 
In King Jobs': Magna Charta of liberties, 
a clauſe making it — for the barons of . 
chooſe twenty-five barons to ſee the charter obſerveg by 
the King: with power, on any juſtice or other miniſte 
of the King's failing to do right, and acting coutfiry 
thereto, for four of the ſaid barons to addreſs the Kin f 
and pray that the ſame might be remedied; and if the 5 
were not amended in forty days, upon the report of the 
four baggins to the reſt of the twenty- five, thoſe twenty. 
' five barons, with the commonalty of the whole land es 
at liberty to diſtreſs the King, take his caſtles, lands of 
until the evils complained of ſhould be remedied Be 
cording to their judgment; ſaving the perfon of the Kio 
queen, and their children: And when the evils were 5 
dreſſed, the people were to obey the King as before. King 
John's Magna Chart. cap. 73. But this ciauſe, and ſome 
others in favodi®of liberty, are omitted out of King Hen- 
IIId's Magna Charta;*hough in a ſtatute made at Ou, 
anno 42 Hen, 3. to reform miſgovernment, it was enatied. 
that twenty-four great men ſhould be named, twelve by 
the King, and twelve by che parliament, to appoint juli 
tices, chancellors, and other officers, to ſee Magna Charts 
obſerved. | 
The editor has ſuffered this clauſe to ſtand, being part 
of the original text, fearing, if he expunged it, he might 
be ſuppoſed an enemy to the liberty of the ſabje& ; but 
though no one wiſhes more for the perpeiual preſervation 
of every liberty and every bleſſing the people enjoy, un- 
der our free conſtitution, he cannot help declaring, that 
he conceives ſuch a power veſted in any ſubjects whatſo- 
ever, is repugnant, in the higheſt degree, to the funda- 
mental principles of the conſtitution. It is veſting a 
power in the ſubject, ſuperior to the executive power of 
the ſtate, which is, by the very nature, and in the 
eſſence, of our conſtitution, veſted in the King. The King 
is a political entity, acting through the medium of 
his miniſters, or great officers of ſtate, without whoſe 
concurrence no regal act can be done, and they are 
ever reſponſible to the people, Thoſe are the proper 
guards or checks the conſtitution hath placed, on the 
acts of the crown, whereas the power granted to the 
twenty-five barons, was a power to commit high treaſon, 
under colour of law, whenever they thought proper, for 
they were the ſole judges, whether it was or was not 
proper to diſtreſs the King and take his caſtles, c. iu 
fact, to take out of his hands all power, and conſequently 
authority, I may conclude with this plait queſtion, 
Could theſe men be called ſubjects, or did they owe any 
allegiance to the King ? 7 
The barons wars mentioned in our ancient hiſtories, 
ſeem to have proceeded in ſome meaſure from a like power 
granted to them as by the charter of King John; and pro- 
bably the parliament's wars from their examples. Sir 
Edward Cole tells us, that if there be a King regnant, in 
poſſeſſion of the crown, although he be but Rex dt falt, 
and not de jure, yet he is Sergnior le Rey; and another that 
bath right, if he be out of poſſeſſion, he is not within the 
meaning of the flat, 11 H. 7. c. 1. for the fubjatts 10 
ſerve and defend him in his wars, fc, And a pardon, 
Oc, granted by a King de jure, that is not likewiſe 4 
facto, is void. 3 It. 74 A King that uſurps the crown, 
grants licences of alienation or eſcheats, it will be good 
againſt the rightful King ; ſo of pardons, and any thing 
that doth not concern the King's ancient patrimony, or 
the government of the people: Judicial acts in the time 
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of ſuch a <.:-, bind the right King and all who ſubmitted 
10 
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to his judicature. The crown was toſſed betwesn the two 
families of York and Lancaſter many years; and yet the 
acts of royalty done in the reign of the ſeveral competi- 
tors, were cohfirmed by the parliament: And theſe reſo- 
lutions were made, becauſe the common people cannot 
jadge of the King's title, and to avoid anarchy and con- 
fuſion, Tenk. Cent. 130, 131. 3 0 5 
Every King for the time being, has a right to the peo- 
ple's allegiance, who it is ſaid are bound by the ſtatute 11 
H. 7. c. l. to defend him in his wars againſt every power 
whatſoever, and ſhall 33 pains or forfeiture thereby. 
1 Hawk. P. C. 36. And a King out of poſſeſſion, we 
are bound by the duty of our allegiance to reſiſt. 157d 
But in the caſe of King Charles the Second, who was kept 
out of the exerciſe of the 'kiygly office by traitofF and re- 
bels, it was adjudged that he was King both de fade and 
de jure; and all the acts which were done to the keeping 
him out, were high treaſon. Rel. Rep. 15. 

There may be ſome Kings de facto, to whom it may be 
dangerous to do ariy ſervice, wiz. Such as ſhall depoſe a 
rightful King: And according to the Lord Chief Fuftice 
Hale, if the right heir of the crown be in actual exerciſe of 
the ſovereignty in one part ofthe kingdom, and an uſurper 
In the exerciſe of it in another, the law adjudgeth him in 
the poſſeſſion of the crown that hath the true right; and 
the other is not a King de fucto, but a diſturber, and no 
King: this was the caſe between King Ed. 4. and Hes. 6. 
And the like was held as to Queen Mary, who openly laid 
claim to the crown, and was proclaimed Queen; at the 
ſame time the Lady Jane was proclaimed Queen at London 
on the nomination of King Ed. 6. ſo that both being 4 
fatto in poſſeſſion of the crown, the lau- adjudged the poſ- 
ſeſſion in Mary, who had the tight of the ſame, State 
Trials 932. VV 

It is high treaſon to conſpire againſt the King, Queen, 
tc. And a perſon may be guilty of treaſon againſt a 
King, tho' he be not in poſſeſſion of the crown, The 
dignity of the King of England is imperial; and our Kings 
have placed on their heads an imperial crown: King E4- 

ar wrote himſelf imperator & dominus, &c. But no King 
of England uſed any ſeal of arms till the reign of Rich. i. 
before that time, the ſeal was the King fitting in a chair 
of ſtate on one ſide of the ſeal, and on horſeback on the 
other ſide; but this King ſealed with a ſeal of two lions, 
and King Jobn was the firſt that bare three lions; and 
afterwards Ed. 3. quartered the arms of France, which has 
been continued down to this time. Alſo King Henry 8. 
was the firſt to whom Majeſty was attributed; before 
which our Kings were called Highneſs, fc. Lex Qanflitut, 


„48. 0 
ke eldeſt ſon of the King of England is Prince of Wales, 
Duke of Cornwall, &c. and the younger ſons are born 
Dukes and Earls of what places the King pleaſes. 
K. Hen. 2. took his ſon into a kind of ſubordinate rega- 
lity with him, ſo that there were Rex Pater and Rex Fi- 
lius; but he did not diveſt himſelf of his ſovereignty, but 
reſerved to himſelf the homage of his ſubjeas. And not- 
withſtanding this King, by conſent of parliament, created 
his ſon John King of Irelanu; and King Rich. 2. made 


iv | 


Robert de Vere Duke of Ireland; and Ed. 3. made his eldeſt 


ſon Lord of Ireland, with royal dominion ; yet it has been 
held, that the King cannot regularly make a King with- 
in his own 4ingdom. 


King of Wight land; but it was reſolved, that this'could 
not be done without conſent of parliament, and even then 


| 


4 Inft. 357, 360. Hen. de Beau 
champ, Earl of Warwick, was by King Henry 6. crowned | | 


eur greateſt men have been of opinion, that the King 


could not by law create a King in his own kingdom, be- 
cauſe there cannot be two Kings of the ſame place: And 
afterwards the ſame King Henry made the ſame Earl of 
Warwick Primus Comes totias Anglig. A King cannot re- 
fign or diſmiſs himſelf of his office of King, without con- 
ſent of parliament; nor could Hen. 2. without fuch 


between the King and his kingdom, that cannot be diſ- 
ſolved without the free and mutual conſent of both in 
parliament; and though in foreign kingdoms there have 
been inftances of voluntary ceſſions and reſignations, which 
poſſibly may be warranted'by their ſeveral conſtitutions, 
yet, by the laws of England, the King cannot refign his 


conſent, divide the. ſovereignty: there is a ſacred band 
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fovereighty without his parliament, Sir Mace. Hall H. 


Coronæ. But yet let it be remembered, it was adjudged 
by parliament that James the Second had abdicated the 
R S 16 / rfeg any | i 
If a King hath a kingdom by title of deſcent, where 
the jaws have taken good effect and rooting; or ifa King 
conquers a Chriſtian kingdom, after the people have laws, 
ww them for the i of the country, to which 
they ſubmit, no ſucceding King can alter the ſame 


| without the parliament. 7 Rep. 17, It is nevertheleſs 


held that conquered countries may be governed by what 
laws the King ikibks fit, and that the laws of England do 
not take place in ſuch countries; until declared ſo by the 
conqueror, or his ſucceſſors ;| here in caſe of infidels their 
laws do not ceaſe, but only ſuch as are againſt the law 
of God; and where the Jaws are rejected or ſilent, they 
ſhall be governed according to the rule of natural equity. 
2 Salk. Rep. 411, 412, 666. "TE 

Our Kings have diſtributed their whole power of judi- 
cature to the courts of juſtice; which courts by immemo- 
rial uſage have gained a known and ſeated juriſdiction, 


that no King can alter without an act of parliament, z 2 


Hawk P. C. 2. By as it. has been reſolved, that the 
ſucceſſor of every King begins his reign on the very day 
that the former King died; therefore all patents of judges, 
ſheriffs, juſtices of peace, &c. determine by the death of 
the King. Commiſſions, Qt. are not to ceaſe ſor fix months 
after the death of the King. 7 C W. z. c. 27. fed. 21. 
1 Ann. H. 1. c. 8. 4 Aan. c. 8. 6 Ann. c. 7. ſecb. 8. 
And TO THE GLORY OF HIS PRESENT MAJESTY, by 
1 Geo. 3. c. 23. JUDGES ARE TO CONTINUE DURING 
GOOL BEHAVIOUR, notwithſtanding the demiſe of the 
crown. | 

The Kings of England not having the whole legiſlative 
power, if the King and clergy make a canon, tho? it 
binds the clergy in re etclefiaftica, it does not bind lay- 
men ; for they are not repreſented in the convocation, 
but in parliament: In the primitive church, the laity 
were preſent at all ſynods; and when the empire became 
Chriſtian, - no canon was made without the Emperor's 
conſent,” and indeed the Emperor's conſent included that 
of the people, he having in himſelf the whole legiſlative 
power; but the Kings of this kingdom have it not. 2 
Salt. Rep. 412, 673. Religion, juſtice, and truth, are 
the ſupporters of the crowns of Kings. See Crown. See 
Black. Com. 1 V. 190, 246. 3 V. 254, 4 J. zz, 76, 
82, Cc. 8 | 

By 5 Geo. 3. c. 27. provifion is made for the admini- 
ſtration of government,” in caſe the crown ſhould deſcend 
to any of the children of hig Majeſty, being under the 
age of 18 yeats; and for the care and guardianſhip of 
their perſon. See King's Prerggative. 

King of heralds, Rex Heraldorum, Is a principal of- 
ficer at-arms, that hath the pre-eminence of the ſociety. 
See Herald and Garter, Among the Romans he was called 
pater patratus. 5 | 

King of the Miniſtrels, at Turbury in com. Staff. 
His power and privilege appears by a charter of Rich. II. 
confirmed by Hen. VI. in the z iſt year of his reign. 
Cowell, © LOO MR 

King's Bench, (Bancus Regius.) from the Saxon Banca, 
a bench or form. 

We ſhall here treat of, 


I. The court itſelf, generally. 

IT. Hits criminal juriſdidion. 

III. Of ws civil juriſdicion, cc. — | 

IV. How far its preſence ſuſpends the pocurr of - other 
courts, &c. | 2222 | 


V. Of the officers of the court. 


I. Of the court of King's Bench, A 


The court of King's Bench is the court or judgment- 
ſeat, where the King of England was ſometimes uſed to 
ſit in his own perſon ; and erofore it was moveable wich 
the court of King's houſhold, and called Curia Domini 
Regis and Aula Regia, as Gævin re ports in the Preſace to 
hit reading; and that therein, and in the court of Ex. 
chequer, which were the only courts of the King ll 

the 
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| the time of Heng the Third, were diſcuſed all matters of 
juſtice, as well civil as cnminal. | 


Aſter the diviſion of the courts, and the effabliſhment | 


of the court of Common Pleas, for the expreſs purgoſe of 
determining civil ſuits, the court of King's Bench was 
aloe in ancient times to be 8 exerciſed in 
all criminal maiters and pleas of the crown, leaving the 
Judging of private contracts and civil ations. to the 
Common Pleas and other courts. Glanvil, lib, 1. cap. 2, 
3, 4- and ib. 10. cap. 18, Smith de Rep. Ang. lib. 2. 
ce 11. 4 IH. fel. 70. | . 
This court hath a preſident who is Lord Chief Juſtice 
of England, with three Juſtices aſſiſtants; formerly, ac- 
cording to Forteſcue, cap. 51. four or five, and officers 
thereto belonging, the clerk of the crown, a prothono- 
tary, and other inferior miniſters and attornies. | 
Toward the the latter end of the Norman period, the 
Aula Regis, which was before one great court where the 
Juſticiar preſided, was divided into four diſtin courts, 
7. e. the court of Chancery, King's Bench, Common 
Pl:as and Exchequer. Madox, c. 19. Bract. lib. 3. c. 7. 
fol. 105. | | | 

The wart of King's Bench retained the greater ſimi- 

litude with the ancient Caria or Auls Regis, and was al- 
ways ambulatory, and removed with the King where- 
ever he went: Hence the original writs returnable into 
this court are Coram nobis ubicungue fuerimus in Anglia; and 
all records there are ſtiled Coram Rege, as it is ſtill ſup- 
poſed to have always the King himſelf in perſon fitting 
in it; from whence it obtained the name of the court of 
King's Bench, and hath always retained a ſupreme ori- 
ginal juriſdiction in all criminal matters; for in theſe the 
proceſs both iſſued from, and was returnable into, this 
court; but in treſpaſs it might be made returnable into 
cither the King's Bench or Common Pleas, becauſe the 
plea was criminal as well as civil. 2 1. 24. 4 A. 70. 
Co. Lit. 71. Dyer 187. Cromp. of Courts 78. 1 Rol. 
Abr. 94. By Stat. 28 Ed. 1. c. 5. this court is to follow 
the King. King Hex. 3. ſat in perſon with the juſtices 
in Banco Regis ſeveral times, being ſeated on a high bench, 
and the judges in a lower one at his feet: And the. 
King's Bench was originally the only court in ef- 
minſter- Hall; out of which the courts of Common Pleas 
and Exchequer ſeem to have been derived. 2 Hawk. 
Fils D. 

This court hath ſupreme authority, the King being 
fill preſumed by law to fit there as judge of the court, 
tho? . he doth judge by his judges; and the proceedings 
are ſuppoſed to be Coram nobis, that is before the King 
himſelf, for which reaſon all writs in this court are made 
ſa returnable, and not Coram jafticiariis noftric, as is the 
form in the Common Pleas, . 4 Inft. 73. 


II. Of the criminal juriſdifion of the court of King's 
| . Javed. .- 5 F 
This court is termed. the Caffor morum of all the 
realm, and by the plenitude of its power, where-ever it 
meets with an offence contrary to the firſt principles of 
juſtice, and of dangerous conſequence if not reſtrained, 
adapts 8 proper puniſhment to it. 1 Sid. 168. 2 Hawk, 
. mm * 


The juſtices of B. R. are the ſovereign juſtices of oyer 
and termine: , goal-delivery, and of eyre, and coroners 
of the land; and their juriſdiction is general all over 
England: By their preſenee the power of all other juſtices 
in the county, during the time of this court's fitting in it, 
is ſuſpended. for is præſentia majoris ceſſat potęſtas minoris ; 
but ſuch juſtices may proceed by virtue of a ſpecial com- 
miſſion, &c. H. P. C. 156. 4 aft. 73. 2 Haul. P. 
C. 32. It is theſe juſtices who have a ſovereign juriſ- 
diction over all matters of a criminal and public nature, 
judicially brought before them, to give remedy either by 
tne Commom law or by ſtatute: And their power is ori- 
giual and ordinary: when the King hath appointed them, 
they have their juriſdiction from the law. 1 Hawk. 152. 
4 last. 74. | 4 40 339 

It has a particular jyriſdiftion, not only over all ca- 
pital offences, but alſo over all other miſdemeanors of a 
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or to oppreſſion or faction, or any manner of mi 
ment; ny it ot 1 whether ſuch 150 oo 
ing manifeſtly againſt the public good, direQly injure 15 
r perſon or not. 4 Inſt, 71. 11 Co, 98 

awk. 4 ei 6. N | * 5 
And for the better reſtraining ſuch offences, it has 
diſcretionary power of inflicting exemplary Puniſhment 
on offenders, either by fine, impriſonment or other * 
famous puniſhment, as the nature of the crime, confide. 
red in all its circumſtances, ſhall require; and it 1 
make uſe of any priſon which ſhall ſeem moſt proper; 
and it is ſaid, that no other court can remove or bail 
perſons condemned to impriſonment by this court 
Hawk, P. C. 7. 1 © 
Alſo t hath ſo ſovereign à juriſdiction in all crim;. 
nal matters, that an act of parliament appointing that all 
crimes of a certain denomination ſhall be tried before cer. 
tain judges, doth not exclude the juriſdiction of this 
court, without expreſs negative words; and therefore it 
hath. been reſolved, that 33 H. $. cap. 12. which en. 
acts, That all treaſons, &c. within the King's houſe 
ſhall be determined before the Lord Steward of th 
King's houſe, Cc. doth not reſtrain this court from pro- 
ceeding againſt ſuch offences. 2 2ſt. 549. 2 Jener 53. 
2 Hawk, P. C. 7. | 

But where a ftatute creates a new offence which was 
not taken notice of by the Common law, and eres 3 
new juriſdiction for the puniſhment of it, and preſcribes 
a certain method of proceeding, it ſeems queſtionable 
how far this court has an implied juriſdiction in ſuch a 
caſe. . 1 Sid. 296. 2 Hank. P. C. 7. | 

This court, by the plenitude of its power, may as 
well proceed on indictments removed by certiorari, out of 
inferior courts, as on thoſe originally commenced here, 
whether the court below be determined, or till ia gt, 
and whether the proceedings be grounded on the Common 
law, or on a ſtatute making a new law concerning an 
old offence. Dal/; 25, 44 £4. z. 31. 6. un Cromp. uri, 
131. . * | 

3 the court of King's Bench will not give judgment 
on a conviction in the inferior court, where the pro- 
ceedings are removed by certiorari, but will allow the 
party to waive the iſſue below, and to plead de novo, and 
to go to trial upon an iſſue joined in B. R. Carth. 6. 
adjudged in the caſe of one Bater, who was convicted at 
King/tone upon Hull, for ſpeaking ſeditious words. 


— yg 


term in which it came in; yet if the court perceives any 
practice in endeavouring to remove ſuch record, or that 


# AS 


367- w e 
The judges of this court are the ſovereign juſtices o 
oyer and terminer, gaol-delivery, conſervators of the 
peace, Ce. as allo the ſovereign coroners; and therefore, 
where the ſheriff and coroners may receive appeals by 
bill, @ fortiori they. may; alſo this court may admit per- 
ſons to bail in all 77 according to 72 en, 4 
Infl. 73. 9 Co. 118. . 4 Inft. 74. Vaugb. 157: 

* = where the King's Bench. fits, ther? 
every. term a grand inqueſt, who are to preſent all * 
matters ariſing within that county, and then the fan 


public nature, tending either to a breach of the peace, 


court proceeds upon indictments ſo taken; or if in = 


1 


* 


* 4 1 
LH MM. 


tion,” thereibe ny Hndiftvient of felony before the JT 
tices of peace, oyer and terminer or gaol-delivery th 

fitting, it my be removed by | cerviorart fries . 
ad there they proceed! de dir i dem, Nr. 2 Hales Hg., 
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Ir 147 award execution, ageihſt perſons att: nee in 
parlia ment) or nn oer court hen the fecord pf their 
attainder or a tranſeript is moved, und their perſons” 
brought thither by babras erh. Cro. Car: 176. Ord.” 
Jac; 495+ | Pardons of perſons condemned by former ja 
tices of gaol-delivery,”ought-ro bel lowed | B. R. the” 
record and priſoner being rettoved thither by te#tiorart” 


# 2 N 1, 14 Ask 
and habras corpus. 2 Hawk. 7. 
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III. 'Of the tivil JN, of tht tourt of King's Bench, 
0 12 FRE, 1 3 f 7. FI 4 14 It: bis 4g 4 
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On the firſt diviſion of the -courts, it was intended to 
confine the juriſdiQion' of the court of King's Bench to 
matters merely criminal, and accordingly ſoon afterwards 
it was enacted by Magna Cbarta, cap. 11. Fhat Common 
Pleas ſhould not follow the King's court, (i. e. B. R. 7 bat 
be held in à certain place: Hence it is that this court 
cannot determine à mere real action. 17 Ed. 3. 50 1 
ar; e IE 2 Ne, 

But notwithſtanding Common Pleas cannot be imme- 
diately holden Banco Regis, yet where there is a defect in 
the court, where by law they be holden originally, they 
may be holden in B. R. as if a record come out of the 
Commoa Pleas by writ of error, there they may hold 
plea to the end; ſo where the plea in a writ of right is 
removed out of the county by a pore in B. R. on a writ 
of meſne replevin, Ic. 2 Inſt. 23. 4 Inſt. 72, 113. and 
C ̃ͤwU IH 2th ND 

So any action vi & armis, where the ay is to have 
fine, as ejectment, treſpaſs, forcible entry, We. being of 
a mixed nature, may be commenced in B. R. 2 laſt. 


F 
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4100 any officer or miniſter of the court, entitled to 
the privilege thereof may be there ſued by bill in debt, 
covenant or other perſonal action; for the act takes not 
away the privilege of the court. 2 f. 23. 4 If. 71. 
2 Bulſ. 123. Is] 0 OTC | 43 y 
From hence aroſe the notion, that if a man was taken 
up as a treſpaſſer in the King's Bench, and there in cuſ- 
tody, they might declare againſt him in debt, covenant or 
account; for this likewiſe was a caſe of privilege, ſince 
the Common Pleas could not procure the priſoners of the 
King's Bench to appear in their court; and therefore it 
was an exception out of Magna Charta. 4 Inſt. 71, Co, 
Car. 330. Qs ee e 
By the ſtatute of Gloucefter, cap. 8. None ſhall have 
writs of treſpaſs before juſtices, unleſs he ſwear by his 
faith. that the goods taken away were worth forty ſhil- 
lings. | ak | 
This oath is now diſuſed, yet if the damages laid 
in the declaration (in caſes cognizable in inferior courts) 
do not amount to 405. the court will not hold plea of the 
matter, If laid to the amount of 40s. and there is not 
any ſett off, and plaintiff recovers under 407 defendant' 
may ſuggeſt it on the roll, and plaintiff hall" not have 
more coſts than damages NY t | 
The court of King's Bench now holds plea in all ac- 
tions in general, ſuppoſing the party to be in cuſtody of 
the marſhall, except real actions, ſuffering of recoveries, 
and levying of fines, c. but wide infra. 
To this court it regularly belongs to examine errors 


of all judges and juſtices in their judgments and proceed. | 


ings; the court of Exchequer excepted; F. N. N. 20, 
21. It hath been held, that a writ of error lies in B. R. 
of an attainder before the Lord High Steward, 1 Sid. 
208. And upon judgment given in the Chancery, (i. e. 
in the petty bag fide) as welT as other courts, writ of 
errar in many caſes will lie returnable in the court of 
King's Bench. But on proceedings in B. R. by original 
aurit, error lies not, but to the parliament, The court 
of B. R. being the higheſt eourt of Common law, hath 
power to reform inferior courts, reverſe 'erroneous judg- 
ments given therein, and puniſh the magiſtrates and off. 


| 
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of Common ff, 85 * y pov nd reverſe ro | 
| neous judgme '{uch'orrors as Appetit che defect bf 
the A 3 bar 2 to piiniſh all inferior migiſ- 
|trates and II officers of Juſtice; for wilful'and corfupt 
 abirfes'6f thvit Abthrity againit the obvious principles of 
|naj6/al juſtite}"the Tilthiices of Which atb fo 'namerpds, 
and J0 Vario in cheir Kinds; 'that' ir Teens decdfefs"ts 
eee ee "LURE e. 
1 „ 2 A in * 15 of 1 wa yo 5 70 5 be . *y 4 
| "ThiF Tovft grifits 22k torpurs to relieve perſons 
wrongfully" tthpriſciied ; aud may bail auy perſon What- | 
ſoever: A Perſon eg committed to priſon by the 
King and council, or cirher honſe of parliament, (as It is 
ſaid) may be bailed is B. R. and in ſome cafes on legal! 


— 


cemmitments; alſo perſons committed by the Lord Chan- 
cellor, &e. 2 Hbf. 110, irt! Writs of Mandamis 


are grantett by this court, to feftore officers in corpora- 
tions, colleges, c, unjuſtly turfled out; and freemen 
wrongfully disfranchiſed: Alſo quo warranto's 1 — 
perſons or corpotations, uſurping franchiſes and liberties” 
againſt the King; and on miſuſer of privileges to ſeize | 
the liberties, &c. and in B. R. the King's letters patent 
may be repealed by Scire facias, Cc. 

This court in ancient times was (as before obſerved) 
ordinarily exerciſed in all criminal matters, and pleas of 
the crowh ; leasing private contracts and civil actions to 
the Common Pleas, and other courts. 4 If. 70. It is 
now divided into a Crown - ſide and à Plea-ſide; the one 
determining criminal, and the other civil cauſes: The 
Crown-fide determines all criminal matters, (wherein the 
King is plaintiff) as treaſons, felonies, murders, rapes, 
robberies, riots,” breaches of the peace, and all cauſes 


| proſecuted by way of indictment, information, c. And 


into the court\of B. R. Indictments from all inferior 
courts and orders of ſeſſions, &c. may be removed by 
certiorari; aud inquiſitions of murder are certified of 
courſe into this court, as it is the ſupreme court of cri- 
minal juriſdiction: Hence alſo iſſue attachments, for diſ- 
obeying rules or orders, c. 4 Inf. 71, 72. On the 
Plea- ſide it holds plea of all perſ6nal actions proſecuted by 
bill or writ, as actions of debt, detinue, covenant, ac- 


count, actions upon the caſe, and all other perſonal” 


actions, ejectment, treſpaſs, waſte, &c. againſt any per- 
ſon in the cuſtody of the marſhal of the court, as every 
one ſued here is /uppo/ed to be; and in all perſonal actions 
for or againſt any officer, miniſter or clerk' of the court, 
who in reſpett of their neceſſary attendance have the pri- 
vilege of the court, 114. | 
It has been held, that action upon the ſtatute of Min- 
 chefter, of robbery, does not lie by original in the court 
of B. R. becauſe it is a common plea; but it has been 
adjudged otherwiſe, and allowed on bill. 2 Dany. Abr. 
279, 292. peer his 1 
An appeal in B. R. muſt be arzaigned on the Plea. 
ſide: extept it come in by certiorari, when it is ſaid it 
odpltio'bo arraigned on the Crown-fide. 2 Haw. 308. 
Where the court of B. R. proceeds on an offence commit= 
ted in the ſame county wherein it fits, the proceſs may 
be made returtable immediately; but when it proceeds 
on an offence removed by certiorari from another county, 
there muſt be fifteen days between the teſte and return of 


every proceſs, Sc.” 9 Rep. 118. 1 Hf. 134. 1 Sid. 72. 


* 


IV. How far the preſence of the court of King's Bench Suſ- 
[Fe _ pends the power of other courts, &c. 


This court being the ſupreme court of oyer and ter- 
miner, gaol-delivery and eyre, its preſence ſuſpends the 
power, and avoids the proceedings of all other courts of 
the ſame nature in the county wherein it fits, during its 
ſitting there, eſpecially if the juſtices of ſuch courts have 
notice of its ficting, H. P. C. 155. 9 Co. 118. 27 
pl. 1. 2 las. 27. 2 Hawk. P. C. 8. or without 

notice, per 4 Inst. 73. 

But if an indictment in a foreign county be remove 
before commiſſioners of oyer and terminer into the county 
where the King's Bench fits, they may proceed; for 
the King's Bench not having the indictment before them 
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cers for corruption, c. 2 Hawk, 8. 


cannot proceed for this offence, 4 If. 73. 
6X But 
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But if an indiftment; is found. in nis 
the ſame county in which che King's Bench ſits, and in 


9 


term time the King's Bench is adjourned, there may be 2 


- 
« 4 


ſpecial. commiſſion. to hear it. %, 


either real or feigned, and ſo called, becauſe its foungls- . 
tion was the bill of complaint in court, ; touching a ſup- 
poled treſpaſs, for which according to another ſuppof · 
tion the defendant has been taken up, and is in the cuſ-. 
tody of the marlhal; on this is founded the /arzrar, which, 
ſappoſes that the, defengaor, had eſcaped, and. therefore 

iſſues in the King's game, to apprehend the party where- 
ever he may be found; for the King has. an univerſal 
juriſdiction over all his ſubjects, and conſequently may 
call any of them that fled. from the juſtice of his own, 
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court. But now defendant is only ſerved with a copy of 


the proceſs, unleſs afidavit.is made of a debt, &c. and for 


101. at leaſt, aa acetiam introduced into the writ, and the 


ſum ſworn to indorſed thereon. 


All proceſs on writs of appeal, and all proceſs on in- 


dictments removed hither by certiorari from à foreign 
county, ought to be returnable coram nobis ubicungue fue- 
rinnt. 2 Hawk. P. C. 8, 9. % 15 * 2 


V. Of the officers of the court of Kin g's Bench, 


The officers of the King's Bench ate, on the Crown-fide, 
the Clert of the Crown, and the Secondary. of the Crown: 
And on the Plea-ſide there are many clerks. and offi- 
cers; as a Chief Clerk or Prethonotary, and his Secondary 
and deputy, the Caſſos Breuium, a Clerk of the Papers, 
the Clerk of the Declarations, Signer and Sealer of bills, the 
Clerk of the Rules, Clerk of the Errors, the Clerk of the Bails, 
Filizers, the Marſhal of the court, and the Cryer. The 
pretbonotary is the maſter of the King's Bench office. The 
ſecondary conſtantly attends the ſitting of the court, to re- 


ceive matters referred to him by the judges, to be ei- 


amined and reported to the court; he ſigns all judgments, 


and taxes colls, c. And he alſo informs the court in 
point of practice. Their deputy has the cuſtody of the 


itamp,. for ſigning all writs, Fc. and keeps remem- 
brances of all records; writs returned are filed in his 
office, and common bails, c. The Cuftes Brevium files 
originals and other writs whereon proceedings are had to 
outlawry; examines and ſeals all records of Ni, prius 
for trials at the aſſiſes, and has ſeveral clerks under him 
for making up records throughout England. The Clerk 
of the Papers makes up the paper-books of all ſpecial 
pleadings and demurrers, which the plaintiff's attorney 
commonly ſpeaks for, and afterwards gives a rule for the 


defendant's attorney to bring to him again to be entered, 


Sc. The Clerk of the Declarations files all declarations, 
and continues them on the back from the term of declar- 
ing till iſſue is joined. The /gner and ſealer of bills keeps 
a book of entry of the names of the plaintiffs and the de- 
fendants in all ſuch writs and proceſſes ; and the defend- 
ants enter their appearances with him, The Clerk of the 
Rules takes notice of all rules and orders made in court, 
and afterwards draws them up and enters them in a book 
at large; and with him alſo are given all rules of courſe 


on a cepi corpus, habeas corpus, writs of inquiry, Sc. and 


files all affidavits uſed in court, and makes copies of them. 
The Clerk of the Errors allows all writs of error, and makes 
Superſedeas's thereupon into any county, and tranſcribes 
and certifies records. The Clerk of the Bails and Poſteas 
files the bail-pieces, and marks the Pofleas, Wc. The 
Filizers of counties make the meſne proceſs after the ori- 
ginal, in ſuing to the outlawry ; and have the benefit of 
all proceſs and entries, thereupon, The Marſhal, by 
himſelf or deputy always attends the court, to receive 1n- 
to his cuſtody ſuch priſoners as ſhall be committed. The 
Crzer makes proclamations of Tummoning and adjourn- 
ing the court, calls nonſuits, and ſwears jurymen, wit- 
neſſes, Sc. 

See more of King's Bench under Court, &c. Lord Chief 
Juſlice; vide Juſſice. 

Aingeld, Eſcuage, or royal aid. As in a charter of 
King Henry II. to the abbot and monks of Mireval. 
Velo & firmiter præcipio, ut fint quieti per totam terram meam 


de theloneo & de ſciris & ds hundredis, & de Wapentachiis, 


Fi ] Be * 
4. * —f 
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King Far Ill. 


honſhold. wa reduced, to 15,0 “. a year. But in 
ig | f 
much advanced, 40, ooodfer annum was allowed tor her 
ee. And on r of King Charles 2, — 
parliament, for the honour 


* 


* of exciſe, wine. 
licences, poli-office, Cc. Alſo to his late Majeſty King 
George 2. The duty of exciſe on ale, beer, c. was 
granted with a further ſubſidy of tonnage, and the yearly 
ſum of 100,000 /. out of the aggregate fund, for ſupport | 
of the hvnſbold and dignity of the crqwn; ſo as to make 
the revenue 800, ooo J. per anaum, and deficiencies to be 
made good by parliament. See the ſtatutes 13 & 14 N. 3. 
1 Ann. c. 7. 1 Ce 1. 1 Geo. 2. c. 1. Alſo to his preſent 


Majeſty King George 3. is granted the ſum of $00,000), 


for ſupport of che houſbold and the honour and dignity of 
the crown. See 1 Geo, 3. c. 1. and 17 Geo: 3. c. 21. 
by which an addition of 100, oo0 J. per annum is granted 
to his Majeſty for the like purpoſe, chargeable upon the 
aggregate fund. ' 8 nals 

King's Palace, The limits of .the King's Palace at 
Wefiminſfier, extend from Charing-Cro/s to Wiſtminſter- 
Hall, and ſhall bave ſuch privileges as the ancient pa- 
laces. Stat. 28 H. 8. If any perſon ſhall ſtrike another 
in the King's Palace, he ſhall have his right-hand cut of, 
be 1mpriſoned during life, and alſo be fined, 32 fl. 8. 
64S $734 5 7 25 
King's Pꝛerogative. The ſtatute of the King's pre- 
rogative: 17 Ed. 2. contains not the King's whole preroga. 
tive,,' but only ſo much thereof as concerns the profits of 
his coffers, for his preragative extends much further; and 
the King hath divers rights of Majeſty peculiar to himſelf, 
which the learned in the law term /acra ſacrorum, ſacred 
and inſeparable, ' and which are many and various, 
Staundf. Prærog. Reg. Plowd. 314. Sir Henry Spelman 
calls the King's prerogative, Lex Regiz Dignitatis; and 
a great many prerogati ves ariſe to the King from the rea- 
ſon of the Common /aw; which allows that to be law al- 
, moſt in every caſe for the A7zg, which is not fo for the 
ſubject: But the King's prerogative does not extend to any 
thing injurious to bis ſubjects; as, if lands had been given 
to the King and to the heirs of his body, he could not 
before ifſue had, have aliened in fee, but only to have 
barred his iſſue as a common perſon might have done; but 
not to have barred the reverſion, for that would have been 
a wrong in the caſe of a ſubject, and the King's preroga- 
tive cannot alter his caſe nor make it greater, than the 
donor gave unto him: And it is a maxim in our law, 
that ** rhe King can do no wrong.” Finch 85. 1 loſt. 
19. | 1 | 
The King's prerogative is incident to his crown, and as 
ancient as that itſelf; and hath in it a preſcription, and 
is not only the law of the Exchequer, but the law of the 
land : This prerogative of the King is of a very large ex- 
tent; it reacheth to all perſons eccleſiaſtical and civil: as 
he is per/ona mixta, ſo is his power and prerogot:ve. 7 
Rep. 14. It is the King's Royal Prerogative to make war 
and peace: And as head of the ſtate he calls, continues, 
prorogues and diſſolves parliaments; and all ſtatutes are 
to have his royal aſſent, which he may refuſe to give to a 
bill; though his denial is not an expreſs negative, but 
that he will adviſe upon it. 1 nf. 110, 165. 

His proclamation in calling or diſſolving parliaments, 
declaring war and peace, c. has the effect of a law; 
but he cannot by proclamation introduce new laws, y*t 
ze may infurce old ones diſcontinued. 3 Af. 162. 2 Inf 
743. It was anciently held, but it is not ſo now, that 
the King might ſuſpend or alter any particular law that 
was hurtful to the public: but he may diſpenſe __ 
penal ſtatute wherein his ſubjects have not any 4 % 


. T | 0 
8; 1 | 
IꝑK 1 N 


4 Taft. 7. Rep. 36. But by „as. 1 1 M. 8. "2, 
c. 2. it is declared and -tnatted, 5 that no difpenſation 


von oh ante of or to any ſtature or any part thereof be 
Kab that the ſame OP _ Na L Aa none 
effect, except a diſpenſation be allowed in ſuch 4 ſtatute. 
V 
ſpecially named ; unleſs they concern the commqn ealth, 
ſuppreſs wrong or fraud, Ic. in which caſeß they do: 
but he may take the benefit of any fatute, thouph not 
named. 5 Rep.) 14. 7: Rep! 32. 1t Rep. 7 i. And 2 
prerogative given generally to one King, or an). thing to 
be done to one, goes of courſe” to others. Rapm. 212. 
He determines rewards and puniſhments; moderates 
laws, add pardons offenders: But the King cannot 
pardon murder, Where appral is brought by che ſub- 
ject. 2 Inft. 216. Bechuſe it is the attion ' of the 
party proſecuting, and five the proſecution of the crown. 
Pardony/ of felony, &c,” ſhall be granted only where 
the Kin g may lawfully do it, acccording to bis co- 
ronation oath; 14 Ed. 3. flat,” 1. k. 15. The King 
may lay imbargo's on ſhipping; but then it mult 
be pro bono publico, and not for the private advan- 
tage of any particular traders. 1 Salt, 32. And tho 
the King hath an intereſt in every ſubject, and a 
right ro- his ſervice; he cannot diſcharge the right 
of a ſubject, or hinder him of a remedy the law 
gives him. Holt Ch. J. 1 Salk. 19. 168. bot 
It is held that the King is Cuſſos totiug Regni Anglie : 
And be may, if he ſee cauſe, open or ſhut the ſea- ports, 
and forbid the paſſage of his ſubjects over ſea without li- 
cence, Cc. 12 Rep. 34. He may not diſpoſe of the 
ports to any ſubject; but ſhall appoint officers for the 
cuſtody thereof, under him. 11 Rep. 86, It 1s his pre- 
rogative alone to diſpoſe and govern the militia of the na- 
tion: to make dukes, earls, barons, knights of the gar- 
ter, Cc. He names, creates, makes and removes the 
great officers of the government, 1 If. 165, All writs, 
proceſſes, commiſſions, &c, are in the King's name; and 
he may make courts, which .ſhall proceed according to 
the Common law. Jen. Cent. 285. He may create 
univerfities, colleges, counties, boroughs, fairs, markets, 
Sc. No foreſt,' chaſe or park, can, be made, or caſtle 
built, without the King's leave, 4 Inf, 294. The 
King may incorporate a whole city, pariſh, Wc. or part 
of it, and grant and annex to ſuch corporations divers 


* 


franchiſes: Though they may not, under colour thereof, 


ſet up a monopoly. Godb. 253. Ney 182. And he 
may incorporate a town, and enable them to chuſe bur- 
geſſes of parliament, but this part of the prerogative of 
increaling the number of parliament men, ſeems to be 
given up, by the late Kings. Hob. 14, _ NT 


As ſupreme head of the church, our King hath power 
to call a national or provincial council; and by his royal 
aſſent the canons made in convocation have the force of 
laws: And to him the laſt appeal is made, Danv. 73. 
4 1ufl. 325. He hath the ſupreme right of patronage 
all over Exgland; and is the founder and patron of 
all biſhopricks, Sc. ſo that none can be made biſhop 
but by his nomination; He not only founds churches, 
but licenſes others to found them, exempt from the 
ordinary's juriſdiction; and he hath the tithes of foreſts 
and places extraparochial, which he may grant by letters 
patent: Allo the King ſhall pay no tithes; though his 
leſſee ſhall pay them. Wood's Infl. 18. 1 Cre. 511, 
The King hath power to make an alien free born, and to 
grant letters of ſafe conduct to foreign parts: He can put 
a value upon the coin, which is made by his authority; 
and make foreign coin current by proclamation : And to 
make money, the law gives the King all mines of gold 
and filver. Ploaud. 314. 


He is the general guardian of ideots and lunaticks ; 
and ſhall have the lands of felons, &c. convict; alſo the 
goods of felons and fugitives z goods and chattels of pi- 
rates; wreck of the ſea, &c. Stat. 17 Ed. 2. cap. 1. 
9 H. 3. 4 Inft. 136. The King is lord paramount of 
all the lands in England; and all eſtates for want gf.heirs, 
or by forfeiture, eſcheat to him: All lands are ſaid to be 
holden of the King; as by confirudion of law: they are 
originally derived from the crown. 1 . 1, But 
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a ſtra 


bond | 

of a ſubjeA, for which there is a, prerggative writ.” 1, 
Tul. 130, 386, By the ſtat, 25. Ed. 3 6. 9, A, com- 
mon perſon may ſue the King's debtor, notwithſtanding 


| ſhall pay the King's debt, though he is, not named ig 0 
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chi mult be conſidered as In truſt. for ebe, benefit; of 
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Lande "the King's polieiob, aje fee ow bee 
bete King, may, not be zgingepgne wich, AÞyy , Finch 
4. The grant of the Kies eren wolt fropgly agel 
| | fr ki: Aad hen avoid, 
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Wanger. and favgurably 5 8 
his pwn,grants for deceit, Sc. 
iy grade tag tp ation, ji 
reſerve a'rent to a ranger, c. int or 
take any land (not caſt, upon him, by deſcens) bur by 
uity to chafge his perſon,” which is not charges | 
the perſon of 4 ſubject; 5 me grant. it out. 0 
the revenues 4 Reps 54. 2 86. 
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Where the title of the King and of a 25 perl; n. 


1 Sat. 58. 


| concur, his title ſhall, he preferred. 1 fl. 30. No 
diſtreſs can be made upon the King's poſſeſſon 3 bat he 
may diſtrain out of his fee in ether lagds, Cc, 
| ks diſtrefles in the highway. 2 fl. 131. An bee 


. 


and, may 


And_the King's debr hall Jp ſatiphed er 


he hath a protection, and recover judgment againſt him; 
but he cannot have execution unleſs, he give ſecurity to 
pay the King's debt: If he take out execution before, and 
levy the money, the ſame may be; ſeiſed to ſatisſy the 


debt of the King. Godb. 290. 2 Nelf. Abr. 1081, 1082. 


If a debtor has not a writ of protection, he may be in 
execution for a debt at the ſuit of the ſubject. See pol. 
The King hath the command of all forts, and places of 


ſtrength, &c. and authority in making and caſting of 


ordnance. 21 Fac. I. c. 3. og e 
The King is the fountain of honour, and has the ſole 
power of conferring dignities and honourable titles. I 
hath been adjudged, that although the King hath a pre- 
rogative by the Common law, to have his debt firſt ſatis- 


fied,' that muſt be when it is in equal degree with the 


debt of his ſubject; and by the far. 33 Hen. 8. c. 39. 
the King's debt ſhall be preferred, ſo as there js no 
judgment, c. Cro. Car. 283. Hardr. 23, Goods 
and chattels may go in ſucceſſion to the King; though 
they may not to any other ſole corporation. 
In whoſoever hands the goods of the King come, their 
lands are chargeable, and may be ſeized for the ſame: 


And the King is not bound by ſale of his goods in open 


market. 2 1». 713. No preſcription of time runs 
againſt the King; he is not within the ſtatute of limita- 
tion of actions. 11 Rep, 74. „ 3%, RN 

By Stat. 21 Jac. 1. c. 2. No title is to be impeached 
by the crown, unleſs the King's title appeared within 


ſixty years, before the holding the parliament. And 


this ſtatute is amended by g Geo. 3. c. 16. which diſ- 
ables the crown to ſue or implead any perſon for any ma- 


nors, lands, hereditaments, &c, where the right hath. 


not or ſhall not firſt accrue and grow within fixty years, 
next before the commencing ſuch ſuit, &c. Vide the 
ſtatute, which is altered with reſpe& to the Savey, by 
TTT = SES 
Action lies not againſt the King; but a petition inſtead 
of it, to him in the Chancery: And it is lawful for any 
ſubject to petition the King for redreſs, where he finds him- 
ſelf grieved by any ſentence or judgment, 


_ but with a Salus jure Regis, Lit. 178. Finch, 
400. 8 


The King's title is not to be tried without warrant 


from the King, or aſſent of the Attorney General. 2 h. 


424. The King may have ſuch proceſs in his ſuit, as 
no other perſon but himſelf can have in any caſe. 1 Rep, 
18. Finch. 476. He may plead ſeveral matters, with- 
out being double, and the parties ſhall anſwer them all. 


Bro. Doubl. pl. 57. And in his pleading, be need not 


plead an act of parliament, as a ſubject is bound to do. 
4 Rep. AX 9 | | 
The King may ſue in what court he pleaſes, and can. 


not be nonſuit, as he is ſuppoſed to be preſent in all his 
courts : 


q 


| Inf, g0-. 


2 Inſt. I 87. N 


Hob. 220. There are no coſis againſt the King; no. 
entry will bar him; and no judgment is ever final againſt 
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urts: be is not bound to join in demurrer on evidence ; 
ad the rt may direct che jury to find hs ma i 9 — 
cially. Finch 82. 5 we ahy The King's ol ef 
q3y of Wy ing dons ene 3s of as high a 
jature * N e fone] J 8 A: why % 

ſpinal writs or precepts ſent out for the diſpatch of jul- 
del be Ach vs be fel. . 
meipft, Ae. Tze King cannor be a minor; and ig Nm 
i law Lin ge ho fete, negligence ef Folly. . 


hy; » 3 aw 21 
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eee 
"There are ſome other prerogativer belonging to_ our 
Kings; but the judges at miner ought 6 Juggs of 
matters” of prerogative f latin to the ing, as they do 
oy an Sax x N Feat 
The King may not by petition, þill tc. diſpoſe; of 
any man's lands or goods: Nor wall he take that he 
hath right to, which is in the poſſeſhon of angther, but 
by due courſe of law. Finch. 9. He may not command 


2 Wan to prifon, againlf the writs and proceſs of law. 
' Rep. 66 EL £230 Wang } %} 73 g 


Tue law is the rule of the King's prerogative ; which 
6upht to be grounded upon antiquity, or otherwiſe it 
may de an inheroschment on the liberty of the ſuhject. 
Rex oft anima Legi & Lex oft arina Regi. 2 Inkl. 
262. MIN | 3s | : | ln 
See Debt to the King, Grants f the King, &c. See 
farther on this ſubject, Black. Cm. 1 C. 237. And Ce. 
Dig. '4 Y. tit. Prerogative. | ee es Re] 
Y King's Silver, Is the money which 1s paid to the 
King in the tourt of Common Pleas, for a licence grant- 
ed to any man to levy a fine of lands, tenements or here- 
ditaments to another perſon: And this muſt be com- 
ounded according to the value of the land, in the alien- 
ation office, before the fine will paſs. 2 Inf. 511. 6 
Rep. 39, 43. 8 9 
King's ſwanherd, Magiſter deductus cignoram), Pat. 
16 R. 2. pars 1. m. 38. Rodulphum Scot, euſtodem cig- 


norum noſtrorum, five per alium quemcungue gui pro tem- 


fore cuſtos cignorum noflrorum prædictorum fuerit. No fowl 
can be a ſtray but a ſwan. 4 Lnlt. ſol. 280, ar 
Kintal, Is a certain weight of merchandiſe, moſt 

commonly of one hundred pounds, or ſomething under 


or over, according to the ſeveral uſes of divers nations. 
 Plewden, fol. 3. mentions 2000 4intals of woad in the 


caſe of Reniger and Fogaſſa. Iiem duedecim denariaos de 
guolibet cere quintallo, Chart. 31 Edw. 1. m. 4. See 
2 uintal. 

" Kintlidge, A term uſed among merchants and ſeafar- 
ing perſons, for a ſhip's ballaſt.” Merch. Di, 

Kipe, (from the Saxen, Cypa) Is a baſket or engine 
made of oſiers, broad at one end, and narrower by de- 
grees, uſed in Oæfordſbire and other parts of Exgland for 
the taking of fiſh; and fiſhing with thole engines is called 
Kipping. | 

To the curious reader, it may not be improper to ob- 
ſerve, that this manner of fiſhing with baſkets of the ſame 
kind and ſhape, is practiſed by the barbarous inhabit- 
ants of Ceylon in the Eaft- Indies, as appears in the rela- 
tion and figure of it given by Mr. Xuex in his travels, 

az. 28. 
5 Aippet time. No ſalmon ſhall be taken between 
Graveſend and Henley upon Thames in kipper-time, wiz. 
between the Invention of the Creſ (3 May) and the Epi- 
phany. Rot, Parl. 50 Edw. 3. Cowell. 

Kirby's Nueſt, ls an ancient record remaining with 
the remembrancer of the Exchequer ; ſo called from its 


being the ingueſt of Jobn de Kirby, treaſurer to King 


W. 1. 
Kirk-motc, A ſynod; and ſometimes it has been taken 
for a meeting in the church or veſtry, Blount, 


Knave, An old Saxon word, which had at firſt a ſenſe. 


of ſimplicity and innocence, for it ſignified a boy; Sax. 
enapa, whence a nave child, i. e. a boy diſtinguiſhed 
from a girl in ſeveral old writers; afterwards it was taken 
for a ſervant boy, and at length for any ſervant man: 
Alſo it was applied to a miniſter or officer, that bore the 
weapon or ſhield of his ſuperior, as /cild knapa, whom 
the Latins called armizer, and the French eſcuyer. 14 


Ed. z. e. 3- 


her wſtneſſes than. himſelf, 1, hi 
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properly eryes in parliament for ſuch a county; but in 
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de Derby, 7 
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as a. titular additiq 


ng perverted to the 
4 e fellow, ;  #nge-child. betay 


gate, ef, Poem, fol. 62, 106. 
his 9 Aon, Sx 
1. G. N . r Male child. „In che vi 
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22 Ar and her fnavet ery den hotes pyes, hot 
Cooks a d th Sh 65 4.5» 28 
ue ee, Lat, mille, and ug dee, from 
Is ſpurs he uſyally wore,, god thence called aucientiy 
\ wy the ſpur; The Hebans, term them Cavalieri, 
the French Cheua/iers, the Germans, Ruyters, -the Spayj. 


| ards Catallaro's e, ) In its original properly fignifeq a 


fervant z bat there is now. but one inſtance where it is 
taken 0 hat ſenſe, add that is: right of à mite, who 
all other inſtances it ſignifies one who beats arms, who, 
for his virtue and martial proweſs, is by the King, or "fe 
| Gn his authority, exalted above the rank of gentleman 
to a higher degree of dignity. The manner. of making 
them, Camden in his Britan. thus thortly expreſſeth : 
| Neftrifs vero temporibus, gui equeſirem dignitatem Juſcipit, 
| Fee in humero percutitur, princeps bis ver- 

bis Gallice affatar ; Sus vel ſois Chevalier au nom de Dieu, 


1. e. Surge aut /i5 eques in nomine Dei. This is meant of 


a 


knights bachelors, which is the loweſt, but moſt ancient 
degree of #righthood with us. The privilege belonging 
to a tnight, ſee in Ferns Glory of Generofity, p. 116, 
Of Ang there are two ſorts; one ſpiritual, ſo called 
by divines id gegard of their ſpiritual warfare, the other 
temporal. Caſſaneus de Gloria Mundi, par. g. confiderat. 2. 


” 
” : 1 


See Selden's Titles of Honour, fol. 770. 

Chief Juſtice Popham affirmed, he bad ſeen a comm? 
fion granted to a biſhop, to 4zight all the perſons in his 
dioceſe. Godbolt's Reforts, fol. 398. =. 
Of the ſeveral orders, both of /piritual and temporal 
knights, ſee Mr. Afomole's Infl, of the Knights of th 
Garter. | _ l 

He who ſerved the King in any civil or military office 
wh was formerly called miles : It is often men- 
tioned in the old charters of the yg/o-Saxons, which are 
ſubſcribed by ſeveral of the nobility, vis. after biſhops, 
dukes and earls, per 4. B. militem, where miles ſignifies 
ſome officer of the courts, as miniſſer was an officer to 

men of quality. Thus we read in Ingulpbus, De dons F. 
quondam Militis Kenul/i Regis, fol. 860, | | 
- Afﬀerwards the word was reſtrained to him who ſerved 
only upon ſome military expedition, or rather to him wha 
by reaſon of his tenure was bound to ſerve in the wars, 
and in this ſenſe the word miles was taken pro waſſallo. 
Thus in the laws of William the Conqueror : Manibus ei 
ſiſe dedit, cundta ſua ab to miles a Domino recepit. And 
he who by his office or tenure was bound to perform any 
military ſervice, was forniſhed by the chief Jord witk 
arms, and ſo adeptabatur in militem, which the French 
call adouber, and we do dub ſuch a perſon a 4night. But 
before they went into the ſervice, it was uſual to go into 
a bath and waſh themſelves, and afterwards they were 
girt with a girdle; which cuſtom of bathing was con- 
ſtantly obſerved, eſpecially at the inauguration, of our 
Kings, when thoſe knights were made, who for that rea- 
ſon were called Kxights of the Bath, Cowell. See Placi. 
Com. 2 J. 6g. 4 Y. 432. 2 

Knights Bachelozs, The moſt ancient, though the 
loweſt order of knighthood amongſt us; for we have an 
inſtance of King Al/red's conferring this order on his fon 

* Wil. Maluſ. lib. 2. Black, Cem. 1 J. 40ʃ. 


| See Knights of the Chamber. 


Knights Baneret, /milies vexillarii) Are made only 
in the time of war, and is a high honour: and though ; 
knighthood is commonly given for ſome perſonal mer, 
which therefore dies with the perſon ; yet Jobn Couplani, 
for his valiant ſervice performed againſt the Scors, had tte 
honour of Baneret conferred on him and his heirs forever 
by patent. 29 Ed. 3. See Baneret, See Black, Con. 
1 J. 404. a 
nights of the Bath, ( Militss Balnei) Have their 
name from their bathing the night before their creation. 
See Knight, This order of 4nights was introduced b) 


And it was ſometimes of old made uſe of 


King 


3 


K N 1 


King Hen. 4. and revived. by King George the Firſt in the 
year 1725 who erected the ſame into a regular military 
order for ever, by the name and title of Th Order of the | 
Bath, to conſiſt of thirty-ſeven"#1jghs, beſides the Sove- 
reign. | See the antiquity and ceremony of theit eraation 
in Dugdalt's Autiquities of "Warwitkfpire, fol. 53 1 332. 
They have each three honorary» Eſquires; and« they | 
now wear à red ribbon a-croſs their ſhouldets; have a 
prelate of the order, who-is the biſhop of Rochefer: feve- 
ral heralds, and other officers, &'c. See Blat. Com. 
Knights of the Chamber; {Iilicer Canere} geem to 
be ſuch Knights Bachelors as are made in time of peace, 
becauſe lug hte in the King's chamber, and not in the 
field: they are mentioned in Kor. Parl. 28 Ed. 3. 2 last. 
666. See Black: Com. 1 V 40. They are alſo men- 
tioned in 2 J,. 666. and in Rot. Pat. 29 £4. 3. par. 
r . 20% #7 Dien 454 Hecht 11304 
Bo” Anigbts Court, Is a eourt- baron, or! honour-court, 
held twice a year under the biſhop of Hereford,. at his 
alace there; wherein thoſe who are lords of manors, 
and their tenants, holding by #nighr's' ſervice of the 
honour of that biſhoprick, are ſuitors ; which court is 
mentioned in Butterfield's Surw. fol. 244. If the ſuitor | 
appear not at it, he pays 2 5. ſait-fiver for reſpite of ho- 
mage. Coabell. ä e OM 

Knighten-gyld, Was a gyld in London, conſiſting of 
nineteen #nighte, which King Eagar founded, giving 
them a portion of void ground lying without the walls of 
the city, now called Portſoken-ward, Stow's Annals, 
p. 151, This in Mon. Angl. par. 2. fol. 8 2. a. is writ- 
ten cniltene- geld. d : | 

Knight's-fee, (Feodum militare) Is ſo much inherit- 
ance, as is ſufficient yearly to maintain a #n;g4? with con- 
venient revenue; which in Henry the Third's days was 
15 J. Cam. Britan. pag. 111. But Sir Thomas Smith 
(in his Repub. Angl. lib. 1. cap. 18.) rates it at 4o/. 
and by the ſtatute for knights, 1 Ed. 2. cap. 1. ſuch as 
had 20 J. per annum in ſee, or for life, might be compell- 
ed to be knights; which ſtatute is repealed by 17 Car. 1, 
cap. 20. Stow in his Annals, p. 285. ſays, there were 
found in England, at the time of the Conqueror, 60, 211 
knights-fees, according to others 60, 215; whereof the re- 
ligious houſes, before their ſuppreſſion, were poſſeſſed of 
28,015. Of. carucate terre faciunt feodum unius militis. 
Mon. Angl. 2 pag, fol. 825. a. Of this you may read 
more in Selden's Titles of Honour, fol. 691, and Bracton, 
lib. 5. tract. 1. cap. 2. See Coke on Lit. fol. 69. a, A 
knight*s fee contained twelve plow-lands. 2 1nft. fol. 596. 
or 680 acres. Virgata terra continet 24 acras, 4 virgatæ 
terre make an hide, and five hides make a #zight's fte, 
whoſe relief is five pounds. Cowell, See Black. Com. 
1 F. 405, 409. 2 . 62. 

Knight of the Gazter, /equizes garteriz, or periſcelidis) 
Are an order of #nights, founded by King Ed. 3. who after 
he had obtained many notable victories, for furniſhing this 
honourable order, made choice in his own realm, and all 
Europe, of twenty-five the moſt excellent and renowned 
perſons for virtue and honour, and ordained himſelf and 
his ſucceſſors Kings of England, to be the ſovereign there- 
of, and the reſt be fellows and brethren, beſtowing this 
dignity on them, and giving them a blue garter, decked 
with gold, pearl, and precious ſtones, and a buckle of 
gold, to wear daily upon the left leg only, a kirtle, 
crown, cloak, chaperon, a collar, and other magnifi- 
cent apparel, both of ſtuff. and faſhion; exquiſite and 
heroical to wear at high feaſts, as to ſo high and princely 
an order was meet. Smith's Repub. Ang. lib. 1. cap. 20. 
And, according to Camden and others. this order was in- 
ſtituted upon King Edward the Third's having great ſuc- 
ceſs in a battle, wherein the King's garter was uſed for 
a token. | | 

But Polydore Virgil gives it another original, and ſays, 
that the King in the height of his glory, the Kings of | 
France and Scotland being both priſoners in the Tower of 
London at one time, firſt erected this order, anno 1350, 
(fee infra) from the Counteſs of Saliſbury's dropping her 
garter, in a dance before his Majeſty, which the King 
taking up, and ſeeing ſome of his nobles ſmile, he ſaid, 
Honi ſoit qui mal y perſe, interpreted, evil (or ſhame) be 
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proud of enjoying their honours that way. 
: Camden in his Britannia ſaith; that this order of knights 


. 


10 ſbin that vil thinketh, Which has ever ſi nee bean the 
motto of the garter, declaring ſuch veneration ſhould; be 
done to that filken tie, that the beſt of them ould be 


on 


received great ornament from King Ea, 4. And Fing 
Charles I. as an addition to the ſplendor, ordered all 
the knights companions to wear on their upper garment, 
the - croſs incircled with the garter and motto, The 


erporations having 2 Get 


and they are a college or e 
Seal, Se. | AED BIN OY 
The ſite of the college is the royal caſtle of Hind/cr, 
with the chapel of St. George, and the chapter-houſe in 
the caſtle, for their ſolemnicy on St. George's :d4y, and at 
their ſeaſts and inſtallations. 1h 1h ege 

Beſides the King their Sovereign, and twenty-five 
companions, Knights of the Garter, they bave a dean ag 
canons, Wc. and twenty-fix-poor knights, that have no 


other ſubſiſtence but the allowance of this houſe, which 
is given them in reſpect of their daily prayer to the 
| honour of God and St. George; and theſe are vulgatly 


called Poor Knights of I ind ſor. | e =o 
There are alſo certain officers ' belonging to the 
order; as Prelate of the Garter, which office is inber- 


| ent to the Brſhop of Winchefler, for the time being; the 


Chancellor of the Garter, who is the Biſhop of Sarum; Re- 
gifter, always Dean of Windſor; the Principal King at 
Arms, called Garter, to manage and marſhalitheirfolem- 


nities, and the Uher of the Garter, being likewiſe Uher 


of the Black Rod. | 7 

A Knight of the Garter wears daily abroad, a blue gar- 
ter decked with gold, pearl, and precious ſtones on the 
left leg; and in all places of aſſembly, upon his coat on 
the left fide of his breaſt, a ſtar of filver embroidery ; and 
the picture of St. George, enamelled upon gold and beſet 
with diamonds, at the end of a blue ribbon that croſſes 
the body from the left ſhoulder; and when dreſſed in his 
robes, a mantle collar of & S. H. 

According to Blackftone, 1 V. 404. Knights ef the Gar- 
ter, or Knights of the order of Sz. George, were firſt in- 
ſtituted by Ed. 3. A. D. 1344. Seld. Tit. of Honour, 2, 
55 41. . | Q 1.9] 3 
ARKnighthood. Formerly when the heir came of full 


age, provided he held a knights fee, he was to teceive 


the order of knighthood, and was compellable to take it 
upon him, or elſe to pay a fine to the King. See Blatt. 
Com. 2 . 69. mw 

Note, The perſons thus compellable were the King's 
tenants in capite, and that in, conſequence of the feodsl 
tenures. This being conſidered in the reign of Charles J. 
as a great grievance, the Stat. 16 Car. 1. c. 20, was 
paſſed, whereby it is enacted, that none ſhall be con- 
felled to take knighthood,” See Black. Com. 4 V. 430. 

Knights of the'Ozder of St, John of Jeruſalem, 
(Milites Sancti Fobannis Hieroſalymitam) Were an order 
of knighthood, that began about the year of our Lord 
1120, Honorius being Pope. They had their denomina- 
tion from 7ohn the charitable patriarch of Alexandria, 
though vowed to St. Fohbn the Baptiſt their patron ;5 Ferns 
Glory of Generofity, pag. 127. They had their primary 
abode in Feruſalem, and then in the iſle of Rhodes 
until they were expelled thence by the Turks, anm 1523. 
Since which time, their chief ſeat is in the e Malta, 
where they have done great exploits againſt the infdels, 
but eſpecially in the year 1595. They live after the 
order of friers, under the rule of St. Augaſtine, of whom 
mention is made in the ſtatute 25 Hen. 8, cap. 2. and 
26 Hen. 8. cap. 2. They had in England one general 
prior that had the government of the whole order within 
England and Scotland, Reg, Orig. fol. 20. and was the 
firtt prior in England, and ſit in the houſe of Lords. 
But towards the end of Henry the Eighth's days they 
in England and Jreland, being found to adhere to the 
Pope too much againſt the King, were ſuppreſſed, and 
their lands and goods given to the King, by the 32 
Hen. 8. 24. For occaſion and propagation of this order 
a deſcribed, ſee in the treatiſe, intitled 

e Book of Honour and Arms, lib. 5. c. 18, written 
Mr. Richard 7 cores, 1 Ms ths. 
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Knights of Malta. Theſe knights took their name 
and original . — time of their expulſion from Rhodes, 


anno 1523. The ifland of Malta was then given them by 


the Emperor Charles V. where they now reſide, and are 
therefore called Knights of Malta. See the preceding article. 

Anight Marſhal, / Mare/challus Hoſpitii Regis) Is an 
officer of the King's houſe, having juriſdiction and cog- 
nizance of tranſgreſſions within the King's houſe, and 
verge of it; as alſo of contracts made within the ſame 


houſe, whereto one of the houſe is a party. Reg. of 
Writs, fol. 185. 4. and 191. 5. and Spelmaz's Glo, in 


voce Mareſchallus. 


Knights of Rhodes. The Knights of St. Fobn of 


Jeruſalem, after they removed to Rhode iſland. 32 H. 8. 


c. 24. See Knights of the Order of St: Fohn of Jeruſalem. 


Knights Service, (Servitium Militare). Was a tenure 


whereby ſeveral lands in this kingdom were held of the 
King; which drew after. it homage, and ſervice in war, 


eſcuage, wardſhip, marriage, c. The Knight's Serwice 


in capite, or in chief, was ſervice, by which the tenant | 


was bound to ſerve the King in his wars: and if he held 
of a common perſon, then he was to go with his lord in 
the wars. But it is taken away by Star. 12 Car. 2. cap. 
24. See Chivalry, and Black. Com. 2 V. 62. 

Knights of the Shire, / Mi/ites Comitatus ) Otherwiſe 
ealled knights of parliament, are two knights or gentle- 
men of worth, choſen on the King's writ, in pleno comi- 
tatu, by the freeholders of every county that can diſpend 
40s. a year; and theſe, when every man that had a 
knight's fee was cuſtomarily conſtrained to be a knight, 
were obliged to be milites gladio cindi, for fo runs the 
writ at this day; but now noatabiles armigeri may be choſen, 
Stat. 1 Hen. 5. c. 1. 10 H. 6. c. 2. 23 H. 6. c. 6. 
Their expences were to be borne by the county, during 
their ſitting in parliament, by the 35 H. 8. c. 11. And 
as to their qualifications, they are to have 600 J. per an- 
mum freehold eſtate, Fc. Vide 9 Ann, c. 5. and Parlia- 
ment, and Black. Com. 1 Y. 172. 

Knights Templars, (Milites Templarii) Were a re- 
ligious order of knights, inſtituted in the year of our 
Lord 1119, and ſo called, becauſe they dwelt in part of 
the buildings belonging to the Temple at Feruſalem, and 
not far from the ſepulchre of our Saviour. They enter- 
tained Chriſtian ſtrangers and pilgrims, and in their ar- 
mour led them through the Holy Land, to view the ſacred 
monuments of Chriſtianity, withour danger from infidels, 
This order was far ſpread in Chriſtendom, particularly 
here in England, where it flouriſhed in the time of King 
Hen. 2. And had in every nation a particular governor 
or maſter, but at length, ſome of them at 7eru/alem 
falling away to the Saracens from Chriſtianity, the whole 
order was ſupprefſed by Clemens quintus, anno 1307. And 
their ſubſtance given partly to the Knights of St. Tobn of 
Feruſal:m, and partly to other religious. Caſſan. de Glo- 
ria Mundi, par. 9. Theſe knights at firſt wore a white 
garment; and afterwards, in the pontificate of Pope Eu- 
genius, it was ordained, that they ſhould wear a red 
croſs: in ancient records they were alſo called Fratres 
Militiæ Templi Solomonit. Mon. Angl. tom. 2. p. 554. 

Knights of the Thiſtie, The honourable the Scorch 
knighthood, the knights whereof wear a green ribbon 
over their ſhoulders, and are otherwiſe honourably diſ- 
tinguiſhed, 

Knopa, A knob, nob, boſſe, or knot. —Textus /u- 
per Emvangeleis cum uno claſpi habens ex uns latere 
going; knopas argenteas, Ic. Mon. Angl. tom. 3. p. 365. 

Known-men, The Lollardi in England, called here- 
ticks, for oppoſing the church of Rome before the 
reformation, went commonly under the name of 4nown- 
men, and juſt faſi-men; which title was firſt given 
them in the dioceſe of Lincoln, by Biſhop Smith, anno 1500. 

 Kyddicrs, Mentioned in Stat. 13 Eliæ. cap. 35. See 
Nidder. 

Arlpw, Signifies ſome liquid thing; and is the 
North it is uſed for a kind of liquid victuals. It is men- 
tioned as an exaction of foreſters, tc. Mon. Argl. tom. 
1. fo 722. 

48 (Sax.) A coftin or cheſt for burial of the dead. 
Ex Reg. Epiſc. Lincoln. M3. | 

Kyth, Is uſed for kin or kindred, Cognatus. 


— 


L A © 


L. 


T 22, {laguens, a lax, i. e. Fras;) A net, gin 


or ſnare, Lit. Dit. 1 YE 
Label, (appendix lemniſcus) Is a narrow flip of p 


or parchment, affixed to a deed, writing or writ, hays... 


ing at or out of the ſame; and an appending ſeal ; 

4 ade 8 7724 | 5 en _ 
- . Labina, Signifies watery land; in qua facile labitu. 
— aq diver ligei ee in Lo s 
labinis periclitantur. Mon. Angl. tom. 2. pag. 372. 
Laboꝛariis, Is an ancient writ againſt perſons refuſin 

to ſerve and do labour, who have no means of living; ta 
againſt ſuch as, having ſerved in the winter, refuſe to * 


” 


in the ſummer. Reg. Orig. 102. a 
- Labour, Is the foundation of property. Bodily /2},y 
beſtowed upon any ſubje& which before lay-in common 
to all men, 1s univerſally allowed to give the faireſt and 
moſt reaſonable title to an exclufive property therein 
Black. Com. 2 V. 5. 1 
Labourers, Cooſpiring together concernin g their work 
or wages, ſhall forfeit 10/. for the firſt offence, 20/, for 
the ſecond, Wc, And if not paid, be ſet on the pillory, 
Stat. 2 & 3 Ed. 6, c. 15, Juſtices of peace and ſteward; 
of leets (Fc, have power to hear and determine complaints 
relating to non-payment of labourers wages, 4 Ed. 4. I. 
And labourers taking work by the great, and leaving the 
ſame unfiniſhed, unleſs for nonpayment of wages, or where 
they are employed in the King's ſervice, C. are to ſuffer 
one month's impriſonment, and forfeit 51. The wages of 
labourers are to be yearly aſſeſſed for every county by the 
ſheriff, and juſtices of peace in the Eafter /e/fions, and in 
corporations by the head officers, under penalties, 5 Eli. 
cap. 4. And the ſheriff is to cauſe the rates and aſſeſſ. 
ments of wages to be proclaimed. 1 Jac. 1, c. 6. 
All perſons fit for labour, ſhall be compelled to ſerve 
by the day in the time of hay or corn harveſt; and la- 
bourers in the barveſt-time may go to other counties, hav- 


ing teſiimonials, From the middle of March to the mid- 


dle of September, labourers are to work from five o'clock 
in the morning till ſeven or eight at night, being allowed 
two hours for breakfaſt and dinner, and half an hour for 
ſleeping the three hot months; and all the reſt of the year 
from twilight to twilight, except an hour and a half for 
breakfaſt and dinner, on pain of forfeiting 14. for every 
hour abſent. See 5 Fliz. c. 4. If any labourer ſhall make 
an aſſault upon his maſter, he ſhall ſuffer and be puniſhed 
as a ſervant making ſuch aſſault, bid. 

By the Stat. 12 Geo. I. c. 34. 22 Geo, 2. c. 27. All 
contracts of journeymen employed in any woollen, linen, 
filk, leather, or iron, Sc. manufactures for railing 
wages, leſſening the hours of work, Cc. are illegal, and 
the offenders ſhall be ſent to the Houſe of Correction for 
three months. The wages, Cc. of journeymen taylors 
are by 8 G. 3. c. 17. to be regulated and ſettled at the 
quarter ſeſſions in London, For other matters reſpecting 
this branch of /abourers, vide the laſt mentioned ſtatute. 

Juſtices of peace may hear and determine diſputes con- 
cerning the wages of ſervants and labourers, not exceed- 
ing 10/. 20 Gee. 2. c. 19. Extended to the tinners in 
the Stannaries, by 27 Geo. 2. c. 6. Juſtices may puniſh 
ſervants on complaint of the maſters, 20 Geo. 2. c. 19- 
. 2. The 20 Geo. 2. c. 19. ſhall extend to all ſervants 
employed in huſbandry, though hired for leſs than 3 
year, 31 Geo. 2. c. 11, J 3. See Black. Com. 1 V. 4% 
426. 

Lace, Foreign bone-lace not to be imported, 13 © '4 
Car. 2. c. 13. May be exported free to Scotland, Ireland, 
or the Plantations, 11 & 12 V. z. c. 3. J. 15 Prohi- 
bition of importing bone-lace repealed, 5 Ann. c. 17: 
Manufactures excuſed from the duty upon hawkers an 
pedlars, 4 Geo, 1. c. 6. 

For other matters, ſee Manufa@ures. 

Lacerta, A word ſignifying a fathom. Domu/aay. ; 

Lachcs, (from the Fr, loſcher, i. e, laxart, Or laſeht; 
ignavus) In our law ſignifies flackneſs or negligence; in 
it appears in Littleton, where laches of entry is a negle 1 
the heir to enter, And probably it may be an old El. 
word; for when we ſay there is lache. of entry; it 15 à 


. - : : in this 
one as if it were ſaid, there is a lact of entry; and ds 
| ſignifcation 
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fienification it is uſed. Lit, 136. No lacbes ſhall be ad. 
judge in the heir within age; and regularly /aches ſhall 
not bar. either infants or feme coverts, for not entry or 
claim, to avoid deſcents ; but /aches ſhall be accounted in 
them, for non-performance i of @ condition annexed to the 
Rate of the land. Co. Lit. 14 See Black. Com. 1 V. 
247. as to Laches generally. And as to the Laches of an 


Infant, 1 V. 465. 


Laſta, A defe& in the weight of money; whence is 


derived the word lack. Du Freſne. 

Lada, Hath divers fignifications; iſt, From the Sax. 
lathian, to convene or aſſemble, it is taken for a lath, or 
court of juſtice, 2dly, It is uſed for purgation by trial, 
from /adian: and hence the Jada fimplex, and lada fri- 


plex or lada plena, among the Saxons, mentioned in the 


laws of King Ethelred ind, Hen. 1. 3dly, Lada is ap- 
plied to a lade or courſe of water; Camden uſes waler- 
Jade, or water-courſe : And Spelman ſays, that lada is a 
canal to carry water from wet grounds; ſometimes /ada 
ſignifies a broad way. Spelm. Glofſ. Mon. Angl. tom. I. p. 
854. | 


Lade, Lode, 7. e. The mouth of a river; from the 


Sax. ladian, purgare, becauſe the water is there clearer ; 
from hence Cricklade, Lechlade, & c. 
Ladies. For the order of trial of ducheſſes, coun- 


teſles, and baroneſſee, for treaſon, when indicted thereof, |. 


I 


ſee Stat. 2 Hen. 4. c. 14. ; 

Laedozium, Reproach. Facetiam in ſermone plurimam 
ob/ervant dum wel ſales wel laedoria nunc lewi lingua nunc 
mordaci. Girald. in deſcrip. Camb. cap. 14. 

IL. Majeſtatis, crimen, The crime of vg trea- 
ſon, So denominated by Glanvil, l. 1. c. 2. High trea- 

ſon is alſo in Latin allaproditio. 
I æſione fidei, Suits pro. The clergy, ſo early as the 
reign of King Szephen, attempted to turn their eccleſiaſtical 
courts into courts of equity, by entertaining ſuits pro /e- 
fione fidei, as a ſpiritual offence againſt conſcience, in caſe 
of non-payment of debts, or any breach of civil contracts. 
See Ld. Lyttelt. H. 2. b. 3. p. 361. note. But they were 
checked by the conſtitutions of Clarendon, 10 Hen, 2. c. 
15. See Black. Com. 3 J. 52. | 

- Lafozdswick, (Sax. Ylaford, i. e. dominus, and favic, 
.proditio, infidelitas erga dominum) A betraying one's lord 
er maſter. This word is found in King Canutus's laws, 
c. 61. And in the laws of King Hen. 1. Quædam placita 
emendari ¶ vix. guædam crimina expiari) non poſſunt, huſ- 
brech, opentheſe, eberemorth, & lafordſwick. Leg, 1. 
C. 1 3. 

Laga, (lex) The law, lagam Regis Edwardi wobis red- 


do, cum illis emendationibus, quibus pater meus eam emenda- 


wit, ſays Magna Charta. Hence we deduce Saæon- lage 


Mercen- lage, Dane-lage, &c. 

Lagan, Is goods ſunk in the ſea, from the Sax. /iggar 
cabare when mariners in danger of ſhipwreck caſt goods 
out of the ſhip, and becauſe they know they are heavy 
and fink, faſten a buoy or cork to them, that they may 
find and have them again; if the ſhip be loſt, theſe goods 
are called lagan, and fo long as they continue upon the ſea, 
belong to the Lord Admiral; but if they are caſt away up- 
on the land, they are then a wreck, and belong to the 
lord intitled to the ſame, 5 Co. Rep. 106. At firſt Jagan 
was that right which the chief lord of the fee had to take 
goods caſt on ſhore by the violence of the ſea, &c, Brag. 
lib. 3. cap. 2. See 26 Geo, 2. c. 19. 


Lagedayum, Laghday, A law-day, or time of open 


court. Cowell, edit. 1727. 

Lagemau. (/egamannus) Homo habens legem, or homo 
legalis ſeu legitimus; ſuch as we call now good men of the 
Jury. The word is frequently uſed in Dome/day, and the 
laws of Edward the Confeſſor, cap. 38. thus: Poftea ingui- 
Set juftitia per legamannos, & per meliores homines de bur- 
go, Cc. Sir Edw, Coke ſays, A lageman was he who had 
Jocam & ſacam ſuper homines ſuos, i, e. that had a juriſdic- 
tion over their perſons and eſtates; of which opinion were 
Somner and Lambard, and that it ſignified the Thanes, call- 
led afterwards Barons, who ſat as judges to determine 
rights in courts of juſtice, In /enatus conſult. de Monticolis 
Walliz, cap. 3. it is ſaid, Let twelve /aghmen, which Lam- 
bard renders men of law, wiz. fix Engliſh, and ſix Welch, 
do right and juſtice, & Blount, | 
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Lagen, (lagena) Flita, lib. 2. cap. 8, 9. In antient 


times it was a meaſure of ſix ſertarii. Hence perhaps 


our flagon, Donatio inſuper de , ſex laganis olei annuatim, 
Charta 2 Ed. 3. m. 25. n. 82. The lieatenant of the 
Tower has the privilege to take anam lagenam wini, ante 
malum & retro, of all wine ſhips that come up to the 
Thames. Sir Peter Leycefter, in his Autignities of Cheſhire, 
interprets lagena vini, a bottle of wine. | | 
Laghday, or Lahday, A time of open court, See 
Lagedayum, Law-day, | | 
Laghllite, Lagllite, Lahllite. (Sax. Jag, leg, & lite, 
ruptio) A breaking or tranſgreſſing of the law; and 
ſometimes the puniſhment inflicted for ſo doing. Leg. H. 
. c. 13. * a 5 i : 
. See Lagan, and Co. lib. 5. fol. 106. ; 
Laia, A broad way in a wood; the ſame with /ada. 
Mon. Ang, tom. 1. pag. 483. See Lada. 
Lairwite, Lecherwite, and Ltgergeldum, (from the 
Sax. /egan, i. e. concumbere, & avite, mulcta) Pæna wel 
mula offendentium in adulterio & fornicationez and the 
privilege of puniſhing adultery and fornication did an- 
ciently belong to the lords of ſome manors, in reference 
to their tenants. Fleta, lib. 1. c. 47. 4 Taft. 206. 
Lammag-Day, Is the fit of Augu//, fo called gua/ 
Lamb-mas; on which day the tenants that beld land of 
the cathedral church of Vork, (which is dedicated to St. 
Peter ad Vincula) were bound by their tenure to bring a 


live lamb into the church at high maſs. It is otherwiſe 


ſaid to come from the Sax. hlafſmeſe, viz. loaf maſs, as 
on that day the Exgliſb made an offering of bread made 
with new waeat, 23 Hen. 8. c. 4. 

Wamp⸗black, To what duties liable, 4 Vill. & Ma. 
c. 5. J. 2. | | 

Lampzays. See Fiſh. | | 

Lamps. None but Britiſb oil to be uſed for lamps in 
private houſes, under penalty of 40s. 8 Ann. c. . 
Shares in the lights how taxable. 30 Geo, 2. c. 3. By the 
Stat. 17 Geo. 2. c. 29. Such convenient number of lamps 
as the Mayor, Alderman and Commonalty of the city of 


London (hall think proper, ſhall be erected in ſuch places as | 


to them ſhall ſeem meet; and they are to make rates not 
excceding 64, in the pound, nor above 50 5s, a year on any 
one perſon. The Alderman of each ward, with the con- 
ſent of his deputy and Common Council-men, or the ma- 
jor part of them, may contract for the lamps, Cc. Wil- 


fully breaking or extinguiſhing any lamp incurs the pe- 


nalty of 40 5. for the firſt, 50s. for the ſecond, and 31. 
for the third offence. See the new acts for lighting, c. 
the ſtreets of London and We/iminfler. _— 

Lancaſter, Was erected into a county palatine, anzo 
50 Ed. 3. and granted by the King to his ſon John for life, 
that he ſhould have jura regalia, and a King-like power 
to pardon treaſons, outlawries, &c. and make juftices 
of peace and juſtices of aſſiſe within the ſaid county, and 
all proceſſes and indictments to be in his name; but theſe 
royalnes are abridged by the Stat, 27 H. 8. c. 24. There 
is a ſeal for the county palatine, and another for the dutchy, 
i. e. ſuch lands as lie out of the county palatine, and yet 
are part of the dutchy: for ſuch there are, and the Dukes 
of Lancaſter hold them, but not as counties palatine, for 
they had not jura regalia over thoſe lands. 2 Lutw. 
1236. 3 Salk, 110. 111. The ſtatute 37 H. 8. c. 16. 
annexes lands to the dutchy of Lancaſter, for the enlarge- 
ment of it, Fines levied before the juſtices of aſſiſe of Laa - 
cafter, of lands in the county palatine, ſhall be of equal 
force with thoſe acknowledged before the juſtices in the 
Common Pleas. 37 H. 8. c. 19. And proceſs againſt an 
outlawed perſon in the county palatine of Lancaſfer, is to 
be directed to the Chancellor of the duichy, who ſhall 
thereupon iſſue like writs to the ſheriff, Ec, 5 & 6 Ed. 
6. 26. The ſtatute 17 Car, 2. concerning cauſes of re- 
plevin ſhall be of force in the court of Common Pleas for the 
county palatine of Lancaſter. 19 Car. 2. 5. By the ſtat. 
17 Geo. 2. c. 7. The Chancellor or Vice-chancellor may 
by commiſſion impower perſons to take affidavits in an 
cauſe, Wc. depending in the Chancery or Courts of Sel. 
ſions, in any plea whatſoever, civil or criminal. A quay 
to be made at Lancaſter, Stat. 23 Geo. 2. c. 12. See 
8 Com. 1 V. 116. And as to its cqurts, TY» 
79. ; 


Lancetf, 
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KLanceti, Theſe were agricole gaidam, fed igndtee ſptcici. 
Im. 
Land, terra) Signifies generally not only arable 
round, meadow, paſture, woods, moors, waters, &fc. but 
alſo meſſuages and houſes z for in conveying the land, the 
buildings paſs with it. Ce. Lit. 4. 19. In a more re- 
rained ſenſe it is arable» ground: and the land of every 
man is ſ:id in the law to be incloſed from that of others, 
though'ir lie in the open field ; fo that for any treſpaſs 
therein, he ſhall have the writ guare clauſum fregit, &Cc. 
Dog. if Stud, 8. In a grant land may extend to mea- 
dow, or paſture,'&c, But in writs and pleadings, it fig- 
nifies arable only, 1 ent. 260. 

Co. en Lit. lib. 1. cap. 2. ſect. 14. ſays, Terra eſt no- 
rien generaliſſimum A comprebendit omnes ſpecies terre, but 
properly terra dicitur a terendo, guia womere teritur; and 
anciently it was written with a ſingle r, and in that ſenſe 
includes Whatever mah be plowed. The earth bath in 
law a great extent upwards, for cxjus e/t /olum ejus eſt uſque 
#d clan. Co. 9 Rep. Alurez's caſe, | See Black. Com. 
2 V. 7, 16, 17. N 
Where land ſhall be taken as money, or money as land, 
ſee 14 Vin. Abr. tit. Land. 

Landa, A lawn or open field without wood. Comvell, 

Landboc, (From the Sax. Land and Boc, Liber) Was a 

charter or deed whereby land was held. Sic Anglo-Saxo- 
nes chartas & inſtrumenta nuncuparunt, prædiorum ce/ſiones, 
jura & fi-mitates continentia. Spelm. Gloſf. 
-  Landcheap, (Sax. Land-ceap, from Ceapan, to buy and 
ſell) An ancient cuſtomary fine, paid at every alienation 
of land lying within ſome manor, or liberty of a borough, 
as at Malden in Ege, there is to this day a cuſtom called 
dy the fame name, that for certain houſes and lands ſold 
within that place, thirteen pence in every mark of the pur- 
chaſe-money ſnall be paid to the town; and this cuſtom of 
land. cheap, they claim (inter alia) by a grant from the 
Biſhop of London, made anno 5 H. 4. 

Landea, A ditch in mar/by lands to carry water into 
the ſea. Vera judicia & awarda faciat de Vallis, Lan- 
deis, & Vatergangiis. Du Cange. 

Landefricus, ( Lanfricus) The lord of the ſoil, or the 
landlord : from the Bax. land, and, terra, and rica, rector. 
Et omnis emat fibi lagam 12 oris dimidium Landefrico, di- 
midium Wapentate. Leg. Ethelred. cap. 6. 

Landegandman, Was one of the inferior tenants of a 
manor. Cu/tumariorum genus ſeu inferiorum tenentium 
manerii, ſays the learned Spelman, who adds, Occur- 
rit vox in cuſtumar. de Hecham. 

Land-gable, Is a tax or rent ifſuing out of land, accord- 
ing to Domeſaay. Cenſus prædialis wel tributum quod 
a prediis colligitur, that is, ſays Spelman, a penny for 
every houſe; the Welþ uſe pridgavel for landgavel. 

This landgavel or landgable in the regiſter of Dameſday, 
was a quit- rent ſor the ſite of a houſe, or the land whereon 
it ſtood, the ſame with what we now call ground- rent.— 
Tochi filius Outi habuit in civitate xxx namſiones præter 
fuam hallam A duas ecclefias & dimidiam 0 ſupr, 
manffones habuit locationem, & præter hoc de unaquagq ; unum 
denarium, id eſt, landgable, Domeſday, Lincoln. 

Landimers, Azrimenſores, Meaſurers of land, ſo call- 
ed of old; Landimera autem eſt terre limes vel meta: 
from the Sax, Gemera, i. e. Terminus; and hence we ſay 
Aeers. 

Landiretfa, In the Saxon times the duties which were 
laid upon all that held land, were termed Trinoda neceſſitas, 
wiz. Expedition, burghbote and brigbote ; which duties 
the Saxons did not call /ervitia : becauſe they were not 
feodal, arifing from the condition of the owners, but /ax- 
directa, rights that charged the very land, whoever did 
poſſeſs it. Spelm of Feuds, 

Landlord, Is he of whom lands or tenements are hol. 
den; and a landlord may diſtrain on the lands of common 
right, for rent, ſervices, c. Co. Lit. 57, 205, In 
London if a tenant commit felony, c. whereby his goods 
and chattels become forfeit ; the /and/ord. ſhall be paid his 
rent for two years, before all other debts except to the King, 
out of the goods found in the houſe. Priv. Lond. 75. 

Land-man, Terricola, The terre-tenant. 

Land⸗tax. The ancient method of taxation was by 
unge, which was on lands held by &night-ſerwiee ; and | 
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by tallage on the cities and boroughs, and it was ws. 
in this manner: When the King wanted My Ken? 


wars, thoſe tenants that did not attend him in perſo 
paid him an aid, and the aid was aſſeſſed before 7 
juſtices itinerant, It was generally a gi/? of all the ; q 
habitants as a body cogporate; if they did not give =? 
cording to the wants of the Crown, the/ju/ticiar enquired 
into their behaviour, and if there vere any forfeiture, of 
their charters, quo warrants's came out, to ſeize their Ii 
berties into the King's hands. Bur EA. 1. found this 
way of taxing by cſcuage and tallage to be very incom. 
pletez becauſe wars were drawn out into' great le th 
and expence; and therefore he formed into Gillind 5. 
dies, the tenants in capite that held great baronies, nl 
theſe were called the barones ajores, (the now peers of 
parliament;) and the repreſeiietves of the barones minorts 
and of ſeveral corporations, viz. the citizens and bur 
geſſes, of whom he made one body; which now com. 
poſes the Houſe of Commons. Gib. Treat, of the Exch, 
192. 3 | x 8 8 b 

King Edward the Firſt granted the people Na 
Charta, which they had long contended for, and ao the 
Charter of the foreſts; and for Magna Chara they granted 
the King a fifteenth, by the name of 2uindeciman partem 
omnium bonorum ; ſo that inſtead of particular aſſeffments 
in cities and boroughs, there was one univerſal aſſeſſment 
of the fifteenth of all their ſubſtance: this fifteenth ſeems 
to have been at firſt made out of the eccleſiaſtical tenth ; 
for the Popes claimed the tenths of all benefices; jr was 
therefore eaſy to know, by the Pope's collections of his 
tenths, what was the value of every eccleſiaſtical bene. 
fice, for the Pope's tenth was reckoned at 2 5. per pound, 
and therefore the fifteenth muſt de 1s 44. The bene. 
fice conſiſted of the glebe and the tenth part of the town. 
ſhip; therefore by the value of e benefice deducting 
the glebe, they knew the true value of the townſhip, and 
how to ſet a fifteenth upon it: fo that the fifteenth of 
the townſhips were certain ſums, ſet by the King's taxors 
and collectors under the ad of parliament ; and commiſſions 
were granted to the taxors and collectors of them under 
the Great Seal; but in collecting of the fiſteenths the ſums 
only appeared in the books below. And the collectors of 
every townſhip, either returned their collection into the 
Exchequer, or elſe there were head collectors for the 
whole county, who returned it thither; there were like- 
wiſe commiſſioners appointed, to ſuperviſe ſuch taxation 
and collections: But about the time of Edward III. there 
were certain ęſtabliſbed ſums ſet upon every townſhip ; 
and ſo as the King's wants increaſed, they gave one, 
two, or three fifteenths. Giſb. Treat. of the Excbeg. 193, 
194. | 

"We find in the times of Henry the Eighth, Queen li- 
zabeth, and King Janes the Firſt, that they raiſed both 
Subſidies and fifteenths; this was, becauſe the value of 
things increaſed, and therefore the old fifteenths were 
not according to the then true value of townſhips. And 
therefore they contrived that the /ub/idy ſhould be raiſed 
by à pound-rate upon lands, and likewiſe a pound-ratt 
upon goods ; and we find in the ſubſidy 4 Car. (which is - 
ſaid to be the greateſt ſubſidy that ever was given, and 
which paſſed upon the petition of rights) there was 44 
in the pound laid upon land, and 2 5. 8 4. upon goods; 
now 45, upon land amounts to three fifteenths, and 
2 4. 8 d. which was upon goods to two fifteenths ; but in 
this they had no regard to the old rates made in the tax- 
book of the ſeveral townſhips, otherwiſe than to diſcover 
the value of the lands; but a method is chalked out by 
the act of parliament to appoint commiſſioners, afſeſſors, 
and collectors, in order to rate and get in the ſaid ſub- 
ſidy. Bid. 

This was ſound very inconvenient, becauſe the com- 
miſſioners uſed to be favourable to their own country 
therefore it was found neceſſary to revive ſo far the ancient 
method, as to appoint a certain ſum ; and in the time 0 
the eivil war, the long parliament would not ſertle any 
perſons to appoint commiſſioners, but the appointment o 
commiſſioners was made in the ad itſelf; And injtb 
new manner of taxing, they appointed the ſum to 1 
levied on each particular county, in the act itſelf; as 0e 4 


| as the commiſſioners names, and where to levy it; — 


OY e 6 0 
4 * 1 
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thei alſociated counties; viz. Lende, Meg Kew, | "Dives miſe” bo in dle Epe 4 lang a. Li 
Suffix, Surry, and Hertford, being not ſpoiled aud piflaged were” Tue their precepts to the conſtables ang other ll. 
;n;che-civil wars, and more c appoint afſefſors ; ,gnd.by Dory, taps, 1 
tereſt; wete taxed higher than any other echfties in the commi mers are n fe an. charge, to make "i 1 
England. . Glub. Treat. of ibe Bxchrg. 194, 195, Fob. | a juſt aſſeſſment,” aid to .rerurn ſuch aſſeſſments to the = Wl 
After the revolution, to ſupport King  WWilltan'in his. commiſſioners ;* whs 'By the land. tax were to return 1 1 
wars with Fraute; it was neceffary to come into à land- the names of collectots. And by both laws, the perſons 8 
tax; and from 1684 io 1693, the tax was made by a | agprieved might ap eal from the aſſellors to the com- | 
pound-rate, like the former ſabſidies; bur when the peo- miſſioners; and alfo RE ee is excuſed from pay- l. 
ple found that the war was like to hold, about r693, | mg as perfonal eſtate, p Gilb, Treat. of” the Excheq. 199, | if 
the tax was mightily leſſened, every body being wilting | 200. 3 | / 1 1 
to eaſe his neighbour; and then they came to lay a rate By the ſubñdy law, the commiſſioners ointed col- | iF 
upon every county, and the aſſociating counties, being ectors; | but by the land. tax, the afle [ors rought iQ i 
very zealous for the government in the revolution, and the names of the collectors; becaule the p ace Was amwer- N 
having taxed themſelves higher than their neighbours in able for the ſums ſo aſſeſſed, until they were paid in to 
1693, it was argued that thoſe counties were better able | the receiver general; and therefore it was neceſſary that 
to bear the tax, and therefore in 1693, they laid the | the afſeſſors ſhould appoint collectors: but by the fubſidy 
diſproportioned ſums that are now the ſtandard of the | law, there was nb particular ſum. locally fixed; and 
land-tax: let us now compare the ſubſidy law, 4 Car. 1. therefore the collectors were appointed by the commiſ- 
with the preſent land-tax, and conſider the manner of ſioners, who acted in behalf b. the crown ; and the col- 
gathering them. Ibix“t. e e lectors names were returned in, by both Iaws, to the re- 
In the old time, according to the way of making war ceiver general or high collectors; and this diſpoſition was 
5 then uſed, the tenants per baroniam, and by knight- | that the receiver might know in whoſe hands the money 
Z ſervice as is herein before mentioned, were obliged to | was. In the ſubſidy, the commiffioners appointed the 
5 be in the camp 40 days, at their own expence, and the high col lector s in each ſhir e and diviſion, to whom the . 
: eſcuage was levied upon the defaulters ; but when the art ſub- collectors were accountable, and the high collectors 
Z of war improved, and - 7 were brought into the field | were accountants to the Exchequer ; and one duplicate 
2 that continued along time, they made their taxation by of the aſſeſſments was given to the high collector, and Ml 
| way of ſubſidy ; which was ſo much in the pound upon and the other returned into the Exchequer, to be a charge Wo 
the perſonal and real eſtate; as the ſubſidy of the fourth | upon the high collectors receipt: But according to the 1 
of King Charles was 25. 8 d. per pound on the perſonal, frame of the land-tax, the receiver is now appointed by = 
| and 45. per pound on the real eſtate; and where there | the Lord Treaſurer; and by this law, a uplicate o each + 
were different times of taxation and collecting, they were | particular diviſion is. to be given to ihe receiver general, 35 
: called ſo many different ſubſidies; and the ſpiritualty | and another to be returned into the Exchequer; the du- 1 
1 gave their tax in convocation, and the temporalty in plicate returned to the receiver, is to charge the collectors, ; 1 
85 parliament; but the convocation-tax always paſſed both | and that feturned into the Exchequer, to charge the re- Wo 
: houſes of parliament, fince it could not bind as a law till | ceiver general. Bid. 200, 2. = 
85 it had the conſent of the legiſlature. Their tax was] The high collectors by the ſubſidy law, gave ſecurity "= 
ES made according to the rate it the King's books, and fince | to the commiſſioners by recognizance,, to; anſwer the mas, = 
MY a tenth was paid yearly to the crown, they only taxed the | ney by them received; but now the receiver. general; .by. 1 
1 other nine parts as they ſtood in thoſe C conſtitution of the treaſury gives ſecurity to the crown. i 
The temporalty and ſpiritualty were taxed in the ſame” | In the ſubfidy law and Iand-tax, the under, collector was I 1:38 
manner as to their perſonal eſtate; but as to their real“ toldiſtrain the parties refuſing to, pay the ſum aſſeſſed: Wo 
eſtate, what was given in eonvocation excuſed their tax And by the ſubſidy law, the under-colleQors paid in the = 
quoad their ſpiritualties. The commiſſioners for executing money collected to the high collector, who was an ac- ö 1 1 
the act, were appointed by the Lord Chancellor, Lord countant at the Exchequer; but by the. land- tax, the 1 
Treaſurer, or other great officers of the Crown; or any | collectors are to pay in the money to the receiver, and he bi "q 
two of them, the Lord Chancellor being one. Gil. 1s the accountant at the Exchequer. If the collectors [ 1 
Treat. of the Excheq. 197, gs. did not pay in the money they had collected to the re- 1 
The preſent. land- tax, tho” it follows the plan of the | ceivers, the commiſſioners were, to impriſon them, and Wo 
ſubſidies, vis, in taxing ſo much on the perſonal, and ſo | ſeize their effects; but if the proportion was not an- 1 
much on the real eſtate, yet it differs in two material | ſwered, the place itſelf was anſwerable, by a re - aſſeſſment 1 f 
circumſtances, wiz. that there is a ſum impoſed on each of the commiſſioners, By both laws, the collectors had f #1 | 
particular county, and that. the commiſſioners are named | precepts and aſſeſſments delivered: and, under ſuch pre · = 
in the act itſelf; this came in, in the time of the civil | cepts, had authority to diſtrain the lands and goods of the 1 
war, in this manner; they had firſt taxed according to peripnp 6 ice by vigtue of the act. By both laws til # 
the pound-rate, but when the zeal] of the people fell off, | the pa ties were to be taxed for goods, in the place where 1 
they found it neceſſary to ſet a ſum upon each particular | they dwelt, By both laws the diſtreſs was to be ſold, | 
county; and ſo they taxed them according to the higheſt | and the overplus paid to the owner; by the /ub/idy law, 1 
ſum that had been levied' in ſuch county, and obliged in eg days ; by the land. tax, in fear. days: And for 1 
them to make it up; and they being chen in oppoſition | negleC or refuſal to pay, and failure of diſtreſs, the party 1 
to the crown, they named the commiſſioners in the act to be impriſoned, . By the ſubſidy law, all the commil- j 4 
itſelf; and this way of taxing was afterwards followed at ſioners joined in one certificate; but now the commiſ- 1 
the reſtoration, becauſe they found it for the eaſe of the | fioners in each diviſion return their eſtates, which are a | | | 
crown to name particular ſums in the ac of parliament, charge upon the receiver general; but in the land- tax, i 4 
and then they named commitſioners alſo, who were to if a non-payment in any place be certified by the receiver 1 
aſſeſs and rate each particular inhabitant. bid. under his hand, Exchequer procels is to iſſue againſt the a. 
The commiſſioners by the ſubſidy, were duly to execute acting commiſſioners, By the land- tax, e oubly N 4 ] 
that act; but by the land- tax they were directed in a par- taxed comes into proteſfant hands, and they get a cett- : 1 i 
ticular manner how they ſhoafd do it: that is to ſay, by ficate from the commiſſioners, and prove the truth of the 1 
making the diſtribution of the particular ſum upon each certificate before the barons, by two-credible witneſſes, 1 
particular hundred, lathe and wapentake; but by both the Court of Exchequer is impowered. to diſcharge ſuch , WE 
laws, they were to ſubdivide themſelves, and the refpeg- | ſum from; the pariſh or townſhip in Which the lands lie, W 
tive commiſſioners were not to act out of their diſtrict.] and that diſcharge is carried a of * A We : 
The commiſſſoners by the landitax acts; are to give a | in! order to be - difcharged-"0ug. of the CE ne Ih. "8 
note to the receiver general, of the names of the acting next year, IB. 203, 20g. | See 9.470 Tax Black | 2. 
commiſſioners, and ſums in each» diviſion,” We do not Com. 1 PF, 388, ern * ee Cor cet "8 
find this clauſe in the old ſubfily*law, beeauſe it was not Lagd/tenant, Ts-he that. poſſeſſes B 4 
neceſfary, where there was not a particular ſum impoſed | in his manual occypation 14 £4, g. Stats 1 £ bs” eng il 
on each county,  1bif-t  - & % 30, TORT WOT" 7ST ge Be n S +4 
Ye | Tertenant, 4 
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by Sir Fd. Coke. 1 IH. 5. They are 
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If after an avoidance, the patron doth not preſent in fix 


EE SEED 
= 


; Are lords of mangoes. 2: inenganee | 


ome is a F * d 
— An under garment made of wool, former - | 

ly worn by the monks, which reached down to their knees; 

ſo called becauſe lane fr. Mon. Angl. Tom. 1, pag. 


10. ” "Tk 0 0 
J Tante de crelcentia Walliz traducendis abſque Cu- 
ſtuma, &c. An ancient Writ that lies to the cuſtomer 
of a port, to permit one to paſs wool without paying 
cuſtom, he having paid it before in Wales.” Reg Orig. 


279. 
— The lantern, cupolo, or top of a ſteeple.” | 


. edit. 1727. Valterus Shytlaw Epiſcopus Da- 
nelmenſis (obiit 1405) magnam partem campanilis, vulgo 
lanterii, wini/eris Eborgcen/is conflruxit, in medio cujus operts 
arma ſua poſuit. Angl. Sacr. p. 1. pag. 775. 

Lano niger, A ſort of baſe coin, formerly current 
in this kingdom. Memorand. in Scaccario. Mich. 22 
Ed. 1. 

Lapis Cataminaris, To what duties liable on expor- 
tation. 4 . M. c. 5. 889 Will. z. e. 20. 

is Marmozius, A marble ſtone about twelve foot 
long and three foot broad, placed at the upper end of H- 
minfler-ball, where was likewiſe a marble chair erected on 
the middle thereof, in which our Kings anciently ſat at 


their coronation dinner, and at other times the Lord Chan- 


cellor. Qi gaidum Henricus de Cliff, (Clericus Rotu- 
forum ) in Magna Aula Weſtm. ajud Lapidem Marmorium 
in preſentia Domini Cancellarii, preflitit Sacramentum, &c. 
Clanſ/. Ed. 2. m. 1. Dorſo. Over this marble table are 
now erected the courts of Chancery and King's Bench. Orig. 
Jaridical. 37. 

Lapis pacis, The ſame with O/ca/um pucis. Du 
Freſne. ” 

Lapſe, (Lapfas) Is a ſtip or omiſſion of a patron to 
preſent to a church, within ſix months after it becomes 
void; in which caſe we ſay, that benefice is in /ap/e or 
lapſed. 13 Eliz. c. 12. And /ap/e is defined to be a title 
given to the ordinary to collate to a benefice, on the pa- 
tron's negligence in preſenting within fix months; and 
alſo to be a devolution of a right of preſenting from the 
patron to the biſhop; from the biſhop to the archbiſhop, 
and from the archbiſhop to the King. Wood's Inf. 158. 


months, the ordinary hath the next ſix months to collate 
to the benefice; and if he doth not collate in fix months, 
then the metropolitan hath further ſix months; and if he 
doth not collate within his fix months, it then devolves to 
the crown. 2 Fol. Ab-. 360. Hob. 30. 4 Rep. 17. 
And the computation of the fix months is by the talendar 
months, exclufve of the day in which the church be- 
comes void. 6 Rep 62. Where a patron preſents his 
clerk before the biſhop hath collated, the preſentation is 
good notwithſtanding the fix months are paſt, and ſhall 
bar the biſhop, who cannot take any advantage of the 
late : And ſo if the patron makes his preſentation before 
the archbiſhop hath collated, though twelve months are 
paſt: But if the biſhop collates after twelve months, this 
bars not the archbiſhop. 2 Rol. Abr. 369. 2 Inft. 273. 
If a biſhop doth not collate to benefices of his own gift 
the /ap/e at the end of fix months to the archbiſhop; and 
if the archbiſhop _— to collate within fix months, to 
a benefice of his gift, the King fhall have it by lap/e. 
Dr. & Stad. cap. 36. And if a church continues void 
ſeveral years by lapſe, the ſucceſſor of the King may pre- 
ſent. Cro. Car. 258. But if the King hath a title to pre- 
ſent by /ap/e, and he ſoſſers the pazron to preſent, and the 
preſentee dies, or reſigns before the King bath preſented, 
if the preſentation is real and not by covin, he hath loſt 
his preſentation, for lag is but for the firſt and next turn; 
and by the death of the incumbent, a new title is given 
to the patron ; though it hath been adjudged that the King 
in ſuch caſe may preſent at any time as long as that pre- 
ſentee is incumbent. 2 Cro. 216. 7 Rep. Moer 244. 
When the patronage of the chuzch is litigious, and one 
party doth recover againft the other in a guare impedit, if 
the biſhop be not named in the writ, and fix months paſs 
while the ſuit is depending, /ap/e ſhall incur to the biſhop : 


$2. 1 7 


if the biſhop be named in the writ, then neither the bi- 


SS a2 - 


ſhop, axchbiſhop, or King, can take the benefice by , 
and yet ie aid, if the patron within the fix months 
brioge a h inpedit againſt the biſhop, and then the 
ſix — — any preſentation by che patron, 
lapſe ſhall incur to the biſhop. 2 Rel. Ar. 365. 6 Reg. 


of 344 feb. 270 

Though where the biſhop is a'difturber, or the church 
remains void above ſix months by his fault, there hall be 
no /ap/e. 1 Iaſt. 344. A glerk preſented being refuſeq 
by the biſhop for any ſufficient cauſe, as illiterature, ill 
life, Cc. he is to give the patron notice of it, that ano. 
ther may be preſented in due time, otherwiſe the biſhop 
ſhall not collate by /ap/e ; becauſe he ſhall not take adyan. 
tage of bis own wrong, in not giving notice to the patron 
as he ought to do by law. Dyer 292. And if an avoid. 
ance is by re/ignation, which muſt neceſſarily be to the 
biſnop by the ac of the incumbent; or by deprivation, 
which is the a# of the lau-, lapſe ſhall not incur to the 
biſhop, till fix months after notice given by him to the 
patron: When the church becomes void by the death of 


the incumbent, &c. the patron muſt preſent in fix months 


without notice from the biſhop, or ſhall loſe his pre= 
ebe by lapſe. Dyer. 293, 327. 1 If. 135. 4 
ep. 75. 
In the caſes of deprivation and reſignation, where ths 
patron is to have notice before the church can 149%, the 
patron is not bound to take notice from any body but the 
biſhop himſelf, or other ordinafy, which muſt be per. 
ſonally given to the party, if he live in the ſame county ; 
and ſuch gotice mult expreſs in certain the cauſe of depri- 
vation, Sc. If the patron live in a foreign county, then 
the notice may be publiſhed in the pariſh church, 
and affixed on the church door, Cro. Eliz. 119, Dyer 
328. 
Ia ſuch cafes where there ought to be notice, if none is 
given by the biſhop or archbiſhop in a year and a half, 
whereby /ap/e would come to the King if it had been gi- 
ven; here the lapſe ariſes not to the King, where no title 
aroſe to the inferior ordinary: Dyer 340. And it has 
been adjudged, that /ap/e is not an intereft, like the pa- 
tronage, but an office of truſt repoſed by law in the or- 


, Ginary ; and the end of it is, to provide the church a 
rector, in default of the patron: And it cannot be grant- 
ed over ; for the grant of the next /ap/e of ſuch a church, 


either before it falls or after, is void. F. N. B. 34 
Alſo if /az/e incurs, and then the ordinary dies, the King 
ſhall preſent, and not the ordinary's executors, becauſe it 
is rather an adminiſtration, than an intereſt, 25 Id. 3. 
4 Mallor. Q. Imped. 118. A lag may incur againſt an 
infant or feme covert, if they do not preſent within fix 
months, 1 If. 246. But there is no /ap/e againſt the 
King, who may take his own time, and plenarty ſhall be 
no bar againſt the King's title, becauſe Nullum tempus oc- 
currit Regi. 2 Inſt. 273. Dyer 351. By preſentation and 
inſtitution, a /ap/e is prevented; though the clerk is 
never inducted : And a donative cannot /ap/e, either to 
the ordinary or the King. 2 ni. 273. See Black. Con. 
2 V. 276. 4. 106. | 

Lapſed-Legacy, Is where the legatee dies before the 
teſtator. Vide Black. Com. 2 V. 513. a 

Larceny, (Fr. Larrecin, Lat. Latrocinium) Is a theft 
or felony of another's goods, in his abſence ; and in reſped 
of the thing ſtolea, it is either 


Great 
or 


Small. 


Grand larceny is a ſelonious taking and carrying aa 
the perſonal goods of another, above the value of 124. 
not from the perſon, or by night, in the houſe of the 
owner, 

Petit larcenyis when the goods ſtolen do not exceed the 
value of 124, It agrees with grand /arceny in all things 
except only the value of the goods; ſo that whereever an) 
offence would be grand /ayceny, if the thing ſtolen = 
above 12 4. value; it is is petit larctey, if it be but o 
that value, or under. H. P. C. 60, 69. — 

If two perſons ſteal goods to the value of 13 4. ĩt is o 
larceny in both; and if one at different. times ſteals Sh | 


3 


L A R 


| parcels of goods from the ſame perſon, which together 


exceed the value of 124. they may be put tügether in one 


iadictment, and the offender found guilty af grand /ar- 
ceny; hut this is very ſeldom done: Onihe contrary, the 
jury ſometimes, where it is an offender's firſt offence, Ge. 
find it ſpecially, as they may, that the goods are but of 
104. value; whereby it will be only petit /arceny, though 


the offender is indicted for ſtéaling things of the value of 


30 or 404. H. P. C. 70. Pult. 125. 3 M. 109. Hal. 

Stand /arceny is a felony puniſhed with death; petit 
larceny only with whipping, or other corporal puniſhment, 

c. But the offenders may have the benefit of tranſpor- 
tation by ſtatute, 5 1 

T bere is not only imple larceny, by taking away the 
goods of another, but a mixed or coniplitated larreny, 
which has a further degree of guilt in it, and is either a 
taking from the perſon, or from the houſe; as in caſe of 
robbery, burglary, &c. Alſo there is a private larceny 
from a man's perſon, without his knowledge; or an oper: 
larceny with his knowledge; private, by picking the 
pocket, &c. openly, where a thief takes off my hat, or 
periwig, from my head, and runs away with it 7 And as 
to private /arceny from the perſon above 124. it is ex- 
cluded clergy, if laid in the indictment as done clam & 


fecrete, c. according to the words of the Stat. 8 Elix. 


c. 4. but otherwiſe it is not. Open larceny with know- 
ledge, by the Common law is within the benefit of cler- 
gy. H. P. C. 75. Dat. cap 110. 3 Inf. 68. Dyer 
224. | ] 8 

Of all moveable goods, the property whefeof is in any 
perſon, felony, or larceny may be committed; as money, 
houſehold-ſtuff, hay, corn and trees ſevered from the 
ground, c. But the goods ſtolen muſt be merely per- 


ſonal, to make it larreny; for if it be of any thing in the 
realty, or fixed to the freehold; as corn, or fruit growing, 
not ſevered, lead on a church, &c. it is not larceny. 3 


Int. 109. 8 Rep. 33. Dalt. 372. Taking lead from 
a freehold is made felony by Stat. 4 Geo. 2. c. 32. And 
ſtealing black-lead in a mine is madefelony, by 25 Geo, 2. 


C. 10. i A 
Of paper and parchment, on which conveyances are 


written concerning lands, or obligations, &c. larceny 


cannot be committed. Hood's Inft. 366. But ſee Stat. 


2 Geo, 2. c. 15. as to ſtealing of bonds and notes; and 
the 4 Geo. 2. c. 32. againſt ſtealing and taking away 


lead, or iron bars from houſes, Ce. Where a perſon 
finds the goods of another that are loſt, and converts 
them to his own uſe, it is no larceny. H. P. C. 61. To 
take away goods the owner of which is unknown, ſome- 
times 1s no /arceny; ſuch as treafure-trove, wrecks, waifs, 
ſtrays, before ſeizure by the perſon who hath a right to 
the ſame; though in other caſes, a man may be guilty of 
larceny in taking away goods, the owner whereof is not 
known. Dult. 370. 3 Inf. 208. H. P. C. 67. By 26 


Geo. 2. c. 19. In ſome extraordinary caſes, the law will 


rather feign a property, where in ſtrictneſs there is none, 
than ſuffer an offender to eſcape juſtice. 1 Haul. P. C. 

A man may commit : /arceny by taking away his own 
goods in the hands of another ; as where the owner de- 
livers goods to a carrier, and afterwards ſecretly ſteals 
them from him with an intent to charge him for them, 
Sc. becauſe the carrier had a ſpecial property, and 
1 for a time. 3 daft. 110. Dat. 373. Pali. 
126. v7 | 

To make the crime of larceny, there muſt be a felo- 
nious taking; or an intent of ſtealing the thing, when it 
comes firſt to the hands of the offender, at the very time 
of the receiving. 3 If. 107. Dalt. 367. And if one 
intending to ſteal goods, gets poſſeſſion of them by eject- 
ment, replevin, or other proceſs at law unduly obtained, 
by falſe oath, Cc. it is a felonious taking. 3 Inf. 64. 
Kel. Rep. 43, 44. If a man hath: poſſeſſion of goods once 
lawfully, though he afterwards carry them away with an 
ill intention, it is no /arceny: where a taylor imbezils 
cloth delivered to him, to make a ſuiĩt of clothes, Cc. it 
is not felony, H. P. C. 61. 5'Rep. 31. And if Llend 
a perſon my horſe to go to a certain place, and he goes 
there, and then rides away with him, it is not /arceny; 


, 
* 1 

1 
Ul 4. ” 


* 


„ e babes by due .de art ho 


ihone comes on pretence to buy a horſe, and the owner 


| gives the ſtranger leave to ride him, if By rides-away with 
the horſe, it is felony ; for here an intention 
- "Wood's Taft; 364, 3656. In the above caſes, there 1s a 
" lawful poſſeſion by delivery, to extenuate the offence : 
bat perſons having the poſſeſſion of goods by delivery, 


is implied. 


may in ſome inſtances be guilty of ' felony, by taking 
away part thereof; as if a carrier/ open a pack, and take 
out part of the goods; a miller who has corn to grind, 
takes out part of the ſame, with an intent to ſteal it, &c. 
in which caſes, the poſſeſſion of part, diſtinct from the 
whole, was gained by wrong, and not delivered by the 


| owner, &c, H. P. C. 62. S. P. C. 25. 1 Hawk, F. C. 
90. If a lodger hath the poſſeſſion of goods and furni- 


ture in a houſe, by the conſent and delivery of the owner, 
the taking away, imbezilling or purloining thereof, with 
an intent to ſteal them, is felony and /arceny. Stat. 3 & 
4 . & M. cap. 9. And by ſtatute, if a ſervant being 
of the age of eighteen years, and got an apprentice, 
goes away with goods of his maſter or miſtreſs delivered 
him to keep ; or being in his ſervice imbezils them, or 


converts them to his own uſe, with intention to ſteal 


them; it is felony, if the goods are of the value of 405. 
or above, 21 ff. 8. c. 7. Fiat alſo, 27 H.8. c. 17. 
28 H. 8. c. 2. 1 Ed. 6. t. 12. ſe, 18. 5 El. c. 10. 
Alſo if one ſervant delivers the goods to another ſer- 
vant; this is a delivery by the maſter; yet if the maſter 
or another ſervant delivers a bond, or cattle to ſell, and 
the ſervant goes away with the bond, and receives the 
money thereon due, or receives the money for the cattle 
ſold, and goes away with the ſame, this is no felony or 
larce xy within the ſtatute.» Dalt. 388. H. P. C. 62. 3 
Inſt. 105, So if a ſervant receives his maſter's rents; for 
the matter did not deliver the money to the ſervant, and 
it muſt be of things delivered to keep: And if goods de- 
livered to the ſervant to keep, are under 405. value, and 
he goes away with them, this is only a breach of truſt, 
by reaſon of the delivery; but if the goods were not de- 
livered to him, is is felony and /arceny to go away with 


or imbezil them, though under the value of 40s. &c. 


Dalt. 369. See 12 Ant. c. 7. 8 | 21 
A perſon that hath the bare charge of goods, and not the 


poſſeſſion; as a butler that hath the charge of plate, a 
ſhepherd of ſheep, a ſervant who hath the charge ofa 


chamber by delivery of the key to him, Cc. may be 
guilty of larceny. 3 Inft. 108. If the goods of a dead 
perſon are ſtolen, it is felony and /arcexy - But where 
ſervants in a houſe imbezil them after their maſter's de- 
ceaſe, this ſeems not to be felony, becauſe the things 
were in ſome meaſure in their cuſtody; though, if they 
appear not on proclamation, they ſhall be attainted of 
felony, by ſtatute 33 H. 6. 3.1. 1 Hales Hiſt, P. C. 
515. ; 73. 
A man puts a child of ſeven years old to take goods 
and bring them to him, and he carries them away; the 
child 1s not guilty by reaſon of his infancy, yet it is /ar- 
ceny in the other. 1bid. 514. If a man reduced to ex- 
treme neceſſity (not owing to his own unthriftineſs) ſteals 
victuals merely to ſatisfy his preſent hunger, and keep him 
from ſtarving, by our ancient books, this is neither felony 
nor larceny, 1 Hawk. P. C. 93. Sed. gu if it is not now 
otherwiſe held, and that with great propriety, as it would 
open adoortoinnumerable evil conſequences? An acquittal 
of larceny in one county, may be pleaded in bar of a ſub- 
ſequent proſecution for the ſame ſtealing in another coun- 
ty: And an averment that the offences in both indid ments 
are the ſame, may be made out by witneſſes, or inqueſt 
of office, without putting it to trial by jury; though that 
of later years hath been the uſual method. 2 Haul. 
P. C. 370. But it is no plea in appeal of larceny, that 
the defendant hath been found Not guilty in adtion of 


treſpaſs brought againſt him by the ſame plaintiff for the 


ſame goods, for /arceny and treſpaſs are entirely different; 
and a bar in an action of an inferior nature, will not 
bar another of a ſuperior. . 2 Hawk. P. C. 371. If a 
perſon be indicted for felony or larceny generally, and 
upon the evidence it appears that the fact is but a bare 
treſpaſs, he cannot be found guilty, and have judgment 
on the treſpaſs, but ought to be indicted auewz tho“ 
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wiſe where Jjuep finds a ſpecial verdict, 
is (elog10us,/ ap; verdict ought to be given, 
endant, hath before been tried for the fe- 
wh. 440. All felony ingludes treſpaſs, ſo 


P. C. 61. 1 Hawk. 89. 


By the 2 Geo. 2. cap. 25. it is enacted, « That if any 
| per loo or perſons ſhall ſteal, or take by robbery, any Ex- 


chequer orders or tallies, or other orders, intitling any 
other perſon or perſons to any annuity or ſhare in any 


parliamentary fund, or any Exchequer bills, Bank notes, 
Seutb-Sea bonds, Eaft-Jadia bonds, dividend warrants of | 


the Bank, Soxtb-Sea company, Faſ-India company, or 
any other company, ſociety, or corporation, bills of ex- 
change, navy bills or debentures, gold{miths notes for 


' Pay meat of any money, or other bonds or warrants, bills 


or.promifſory notes for the payment of any money, being 
the property of any other perſon or perſons, or of any 
corporation; notwithſtanding any of the ſaid particulars 
are termed in law a cho/e in action, it ſhall be deemed and 
conſtrued to be felony of the ſame nature and in the ſame 
degree, and with or without the benefit of the clergy 
in the ſame manner, as it would have been, if the offender 
had ſtolen or taken by robbery any other goods of like 


value with the money due on, or ſecured by, ſuch orders | 


6 ; 

The 4 Geo. 1. c. 11. and 6 Geo. 1. c. 23, impower the 
judges on conviction for grand or petit larceny (except 
the caſe of buying or receiving of ſtolen goods knowing 
them to be ſuch) to tragſport the offenders, See Clergy, 


Felony. ; 3 | 
See Black. Com, 4 J. 229, 230, 232, 240, 241. 
310. | | 


Lardarium, The /arder, or place where the lard and 
meat were kept. Tenentes de Pidington cariabunt 


Salem domini de foro ubi emptus fuerit ad lardarium domini. 


Paroch. Antiq. pag. 496. F 
| — Regis, The King's /arderer, or clerk of 
the kitchen. Cowell. 8 . 

Larding Money, La the manor of Bradford in the 
county of Wilis, the tenants pay to their lord a ſmall 
yearly rent by this name; which is ſaid-to be for liberty 
to feed their hogs with the maſt of the lord's woods, the 
fat of a hog being called /ard; Or it may be a commu- 
tation for ſome cuſtomary ſervice of carrying ſalt or meat 
to the lord's Iarder. This was called lardarium in old 
charters; & decimam lardarii de Baga. Mon. Ang. tom. 1. 
p + 
5 Larons, Fr.): Thieves; mentioned in the ſtatute for 
view of frank-pledge. 18 Ed. 2. 

Laſlatinus, Often occurs in Valfingham, and fignihes 
an aſſaſſin or murderer, Anno 127l. , 

Laſt, (Sax. ble/lan, i. e. onus, Fr. lt). Denotes a 
burden in general, and particularly a certain weight or 
meaſure of fiſh, corn, wool, leather, pitch, Sc. As a 
laſt of white hetrings, is twelve barrels, of red. herrings, 
twenty cades or thouſand, and of pilchards, en thou- 
ſand ; of corn, ten quarters, and in ſome parts of Exg- 
land twenty-one quarters; of wool, twelve ſacks; of 
leather twenty dickers, or ten ſcore; of hides or ſkins, 
twelve dozen; of piteh, tar, or aſhes, fourteen barre!s ; 
of gunpowder, twenty-four frkins, weighing a hundred 


pound each, Cc. Stat, 32 Hen. 8. cap. 14. 1 Fac. 1. 


cap. 33. 15 Cars 1. cap. 7. 2 7, | 

- _ Laſt, In the marſhes of Kent, is a court held by the 
twenty-four jurazs, ind ſummoned by the bailiffs ; where- 
in orders are made to lay and levy taxes, impole penal- 
ties, c. for the preſervation: of the ſaid marſhes. Hi. 
of Imbanking and Draining, F. 54 

Laſtage, (/aflagiam) A cuſtom exacted in ſome fairs 
and markets, to carry things bought where one will, by 
the interpretation of Raſſal: But it ĩs taken for the ballaſt 
or lading of a ſhip, by the far. 21 R. 2. cap. 18.—— 
Omnes homines London fint quieti & liberi, &c. de Theo- 
lania, & Paſſagio, & Laſtagio, ab omnibus aliis Con- 
fubtudinibus., Diploma: Hen. 1. de Libertatibus London. 


that if the party. be guilty of no treſpaſs in taking the 
goods, he cannot be gailty of felony or lacreny in carry« 
jog ghem away; and in every indictment of laecem, there 
. muſt be the words falonice cepit & afportavit, Sc. H. 


| 


| tom 


See Heir. 
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And er. ſays another author is properly that eu. 


1 


id for! wares gd by 'the 4%; as herriö 

puke Obs viling tan nt 4 44 . 85, 

Laſtage aud-balaſtage, Regulated in the rives 77, 

6 Geo. 2. C> 29 arma © | ? » FDD U 
Laſt heir, (Ultimus.beres) Is che to whom land comes 


4 


by eſcheat for want of lawful b:irs, that is, th 
whom they held in ſome caſes, but in others — 


Qui ppe Rex omnium bæredum ultimus oft, "ut; 


l oceanutf om. 
nium f{{uviorum receptaculum. Brat. lib, 7, m 


dene 17, 
Latera, Sides- men, companions, aſſiſtantz. Convel} 
Latefare, To lie fide ways in oppoſition to Nun 

end-ways; uſed in the deſcription of lands. Chart 2 

ann. 1317. „ * EP | Jy 

- Lathe, Leth, Claſum, Leda, Sax. lathe Is a2 great 

part of a county, containing three or four hundreds. 

wapentakes; as it is uſed in Kent and Suſſex, Leg "Ty 

Confeſſ. c. 35.— Ef Ant quieti de ſets Comitatuum Leth 

Hundred. & auxilits vice cotitum. Pat. 1 H. 4. par 8. 

m. 8. See Lada. And Black. Com. 1 V. 116. 
Lathzeve, Leidgreve or Trithingreve, Was an officer 

under the Saxon government, who had authority over a 

third part of the county; and whoſe territory was there 

fore called 7 rithing, otherwiſe a Leid or Leithen, in which 


manner the county of Kent is ſtill divided; and the Rajes 


in Suſſeæ ſeem to anſwer the ſame. As to the juriſdiction 
of this officer, thoſe matters that could not be determined 
in the hundred court, were thence brought to the 7 rithi 

where all the principal men of three or more bender, 
being afſembled by the Larhreve or Trithingrewe did de- 
bate and decide it; or if they could not, then the Lath- 
reve ſent it up to the county court, to be there finally de. 
termined. Suogue olim ſubaudiens magiſiratui quem Led. 
22 appellabant Spelm. Ant. Government of Eng. 
and. cake | : 
Latimer, Is uſed by. Sir Edward Coke for an inter. 
preter, 2 inf{.:515. It ſeems that the word is miſtaken 
and ſhould be-/atiner, becauſe heretofore he that under. 
ſtood Latin, which in the time of the Romans was the pre- 
vailing language, might be a good interpreter. Camdes 


agrees, that it ſigniſies a Frenchman or interpreter, and 


ſays the word is uſed in an old inquifition, Britar. fal, 
598. and may be derived or corrupted from the Fr. /a;- 
nier, g. d. latiner. Cowell. > Is 
Latin, There are three ſorts of Latin. 1. Good Latin, 
allowed by grammariaus and lawyers. ' 2, Palf or in- 
congruous Latin, which in times paſt would abate ori- 
ginal writs; though not make void any judicial writ, 
declaration or plea, &. And 3. Words of Arr, known 
only to the ſages of the law, and not to grammariens, 
called Lawyers Latin. 1 Lil. Abr. 146, 147. Stat. 36 
Ed. 3. Formerly the uſe of a word not. Latin at all, or 
ſo in the ſenſe in which uſed, might in many cafes be 
helped by an Anglice; though where there Was a proper 
Latin ward for the thing intended to be expreſſed, nothing 
could help an improper one. 2 Hawk P. C. 232. And 
when there was no Latin for a thing, words made which 
had ſome countenance of Latin, were allowed good, as 
Velveium, Anglice velvet, Sc. 10 Rep. 133. See lndif- 
ment, and Proceſs.” . 9 90 04 
Latinarius, An interpreter of Latin, or /atiner, from 
the Fr. /atinier.: 2 Co. Inſt. 515. See Latimer-— 
Latitat, Is a writ whereby all men are originally call- 
ed to anſwer in perſonalsaQions in the King's Bench, 
having its name upon a ſuppoſition that the defendant 
doth lurk and lie bid, and cannot be found in the county 
of Middleſex to be taken by ill, but is gone into 
ſome other county, to the ſheriff of which this writ 18 
directed, to apprehend him there. F. N, B. 78. Term: 
de Ley. TIT! ' 22 - 4 . GY.Y 3 
» Theoriginal of it is this: In ancient time, while the 
King's Bench was moveable, when any man was ſued, a 
writ was ſent forth to the ſheriff of the county where the 
court was reſident, called a bill of Midzle/ex, to take 
bim; and if the ſheriff returned Won e inveitur, then 2 
ſecond writ was ſued out, that had theſe words, Cur 10 
tatum eſt guad Latitat, c. and thereby the ſheriff was 
commanded to attach the party in any other place, where 
he might be found: And when the tribunal of the _ 
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were obliged to waſh their hands before they proceeded to 


. , erning of civil ſociety, to give to every man that which 
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Bench came to be ſettled at Meſliminſter, the ſame courſe f 
was obſerved for a long. time; but afterwards, by the 


contrivance of clerks, it was deviſed to put both theſe | 
writs into one, and ſo attach the defendant upon a fiction 
that he was not in the county of Midalgſer, but lurking 
elſewhere; and that therefore he was to be apprehended 
by the ſheriff of the county where he was ſuſpected to be, 
and he hid. | 33 | 
It is called a refatum writ, iſſuing out of B. R. ground- | 
ed upon a bill of Middle/ex, ſuppoſed to be ſued out be. 
fore, and returned Non eft inventus: And a latitat out of | 
the King's Bench is in nature of the original writ | 
Clauſum fregit, on which the practice is in the Common 
Picas, 2 Lil. Abr. 147. A latitat cannot ifſue into the 
county of Midaleſex, except the court remove out of | 
Middleſex into another county, for in the county where | 


UW AW 


trary laws, are either concerning ſuch mattertas is in it- 
ſelf morally indifferent, in which caſe both the a 
and the matter, and ſubject of it is licebiſe indifferent; 
or concerning the natural /aw itſelf, aud the regulating 


thereof; and all arbitrarylaws are founded in con ven i- 


ence, and depend upon the authority of the legiffative 
power which appoints and makes them, and are for main - 
taining public order: Thoſe which ate natural, Jau, are 
from God; but thoſe Which are arbitrary, are properly 
human and poſitive inſtitutions. Sclaen on Forte/cur, 
Ca Ua 1 Ml 2921 es 1 
The learned Selden tells us, that the /awwsof any country 
began, when there firſt began to be a flate in the land: 
And that we may conſider che worid as one univerſal ſo- 
ciety, and then that law by which nations were govern- 


the court of B. R. Sz the roceſs muſt be by bill, and ed, 1s called iu: gentium; it we conſider the world as made 


out of the county by latitat. Ibid. If the writ of lati- 
tat is iſſued during the vacation, it muſt be as of the laſt 


up of particular nations, the law which . regulates; the 
public order and right of them, is termed jus publicum; 


day of the term preceeding; A note is to be made of it and that Jaw which determines the private rights .of 


on paper for the officer, and the /atitar being filled up, 
3s to be carried with the note to the King's Bench Office, | 
and there the writ is figned ; from whence it is carried 
to the Seal-Office, where it is ſealed, if bailable; affi- 
davit of the debt mult be made, an acetiam introduced 
into the body of the writ, the ſum ſworn to indorſed on 
the back, previous to the ſigning and ſealing of the writ, 


after which, a warrant is to be procured from the ſheriff | 


of the county to execute the writ. - 


Latro, (latrocinium He who had the ſole juriſdiction 3 


de latrone in a particular place: It is mentioned in Leg. 

Wil. 1. See Infangthef, | | 
Latta, A lath. Coavell. Loa ie oath. 

Lavatozium, A laundry, or place to waſh in, applied 

to ſuch a place in the porch or entrance of cathedral 

churches, where the prieſt and other officiating members 


divine ſervice: And in the ſtatutes of St. Paul's church in 
London, it was ordained, ut /acrifia lavatorium ia veſti- 
Bulo per. ſervientes frequenter mundari faciat. Liber Statut. 
' Eccl, Paul, London. MS. f. 59. 
Laverbzead, In the county of Glamorgan and ſome 
other parts of Wales, they make a ſort of food of a ſea 
plant, which ſeems to be the oyſter green, or ſea liver- 
wort; and this they call Lawerbread. ENS | 
Lavina, for Labina, Watry land, in qua guis facile 
Jabitur, It is mentioned in Monaſt. Angl. 2 tom. pag. 
372. Jn aguis, labinis, & mariſcis /epiſſime pericli- 
tantur. | f 
Laudare, To adviſe or perſuade. Leg. Edw. Confeſ. 
cap. 39. Rex Angliæ afignabat ei in terra ſua ad lau- 
dem & concilium Regis Franciæ, c. Hoveden, p. 729. 
Laudare ſignifies allo to arbitrate; and /audator, an arbi- 
trator, Knight, p. 2526, ; | T 
B An arbitrament, or award. Walfingham, 
P. 00. „ . 1 
Launcegays, A kind of offenſive weapons now diſuſed, 
and prohibited by the fat. 7 R. 2. c. 13. 51 
Laund or Lawnd, (landa An open field, without 
wood. Blount, 8 | | | ; 
Laurels, pieces of gold coined in the year 1619, with 
the King's head laureated, which gave them the name of 
laurels ; the twenty-ſhilling pieces whereof were marked 
with XX. The ten-ſhillings X. and the five-ſhilling 
piece with V. Camd. Annal. Fac. 1. MS. | 


Law, (In Sax. lag, Lat. lex, from lego or legendas, 
chooſing, or rather à /igando, binding) Is the rule and 
bond of men's actions: Or it is a rule for the well go- 


doth belong to him. According to HBracton, Lex ef ſanctio 
Juſta, jubens honęſta et prohibens contraria: And the ſenool- 
man ſays, Lex humana eft quoddam diftamen rationis, quo 
diriguntur humani aftus. The law is rectum, as it diſcovers 
that which is crooked or wrong ; and theſe three qualities 
are incident to the /aw, viz, It muſt be ifa, Jubens | 
honefla, prohibens contraria: And jufta requires five, pro- 
perties z pofibilts, necęſſaria, conveniens, manifeſta, null | 
privata commodo, 2 Inſt, 56, 587, e hots | 

Laws are arbitrary or pofitive, and natural; the. laſt | 
of which are eſſentially juſt and good, and bind every 


men, is called jus civile. Ibid, See Monte/quieu on this 
. de Prat, f 
No law can oblige a people without their conſent; 


by writing or implied by deeds and actions; and where 
a /aw is grounded on an implied aſſent, bu & fa#is, 
it is either Common law, or caſfom; if it is univerſal, it is 
Common law; and if particular to this or that place, then 
it is cuſſom. 3 Salk, 1112. „ 

The /awv in this land hath been variable; the Roman 


had ſeveral colonies here, each of which was governed by 
the Roman laws: Afterwards we had the las called mer- 
chenlage, Weſt Saxonlage and Danelage; all reduced into 
a body, and made one by King Z4w. Confefſ. Magna 
Cbarta, cap.'1. 14. Camd. Britan 94; 
At preſent the laaus of England are divided into three 
parts: 1. The Common law which is the moſt ancient and 
general /aw of the realm, and common to the whole 
kingdom, being appropriate thereto, and having no de- 
pendance upon any foreign /aw'whatſoever, 
2. Statutes or acts of parliament, made and paſſed by 
the King, lords, and commons in parliament; being 2 
reſerve for the government to provide againſt new miſ- 


by this the Common lau is amended where deſective, for 
the ſuppreſbon, of public evils; though where the Com- 
mon /aw and Statute lau concur or interfere, the Com- 
mon la ſhall. be preferred. 6 „ i ee 
3. Particular cuſſoms; but they muſt be particular, for 
a general cuſtom is part of the Common /aw of the land. 
Co. Lit. 15, Is. n 383. 
There is another diviſion of our laws; more large and 
particular: as into the prerogative or crown law; the 
law. and cuſtom of parliament; the common law; the fa- 
tute law; reaſonable caſtam:; the law of armt, war and 
chivalry ; ecclefia/tical or canon laws; civil law, in cer- 
tain courts and caſes; foreft law; the lav of margue.and 
repriſal, thedaw of merchants; the law and pnvilege of 
the Seannaries, Sc. But this large diviſion may be re- 
duced to the common diviſion; and all is founded on the 
law of nature and reaſon, and the revealed:law of God, 
as all other laws ought to be. 1 Ia. 11. The law of 
nature is that which God at man's creation infuſed into 
bim, for his preſervation and direction; and this 1s lex 
æterna, and may not be changed: and no laws ſhall be 
made or kept, that are expreſly againſt the law of God, 
written in his Scripture; as to forbid what he command- 
eth, Se. 1 2 Shep. Abr. 356. 49d 1 {169% vals why 
As to the.law of nature, it is generally the law of al 
places, perſons and times, without alteration; and! has 
the ſame force all the world over: but it is limitable, as 


law now uſed in every ſtate. F PRE kAoa 
All laws derive their force à lege naturæ; and thoſe 
which do not, are accounted as no laws. Forteſcue: No 
law will make a conſtruction to:do wrong; and there are 
ſome things which the law ſavours, and ſome it diſlikes; 
it favoureth thoſe things that come from the order of 


nature. 1 12. 183, 197. Alſo our law hath much more 
7A reſpect 


where-and-in all. places where they are obſerve; Arbi⸗ 
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this conſent is either verbis or factis, i. e. it is expreſſed 


laws were in uſe anciently in Britain, when the Romans 


chiefs ariſing through the corruption of the times: And 


circumſtances require; and limited law of nature; is the 
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reſpect to life, liberty, freehold, inheritance, matters 
of record, and of ſubſtance ; than to chartels, things in 
the perſonalty, matters not of record, or circumſtances. 


Thid. 137. 4 R 


. 


124. The aſc of the law is to ſecure 


the property of what we enjoy ; and the objects of it con- 


ceru perſons, their eſtates, crimes and miſdemeanors, 
courts of juſtice, Se. 4 84 

Law, in its molt general and comprehenſive ſenſe, as 
defined by Mr. Juſtice B/ackfore, in bis Commentaries, 
1 F. 38. is © a rule of action; and is applied in- 


« diſcriminately to all kinds of action, whether ani- 


« mate or inanimate, rational or irrational.“ And 
it is that rule of action, which is preſcribed by 
« ſome ſuperior, and which the inferior is bound to 
66 0 98 

=: I Law, and Black. Com. 1 V. 38, Ce. 


Law hath alſo a ſpecial ſignification, wherein it is 
taken for that which is lawful with us, and not elſe- 


where; as tenant by the Car/e/y of England, is called 


tenant by the /aw of England. | 

Law of Arms, (lex armorum) Is that law which 
gives precepts how to proclaim war, make and ob- 
ſerve leagues and treaties, to aſſault and encounter an 
enemy, and puniſh offenders in the camp, Fc. The 
law and judgment of arms are neceſſary between two 
ſtrange princes of equal power, who have no other 
method of determining their controverſies, becaule they 
have no ſuperior or ordinary judge, but are ſupreme 
and public perſons; and by the law of arms, Kings 
obtain their rights, rebels are reduced to obedience, and 
peace is eſtabliſhed : but when the law of arms and war 
do rule, the civil laws are of little or no force, Treat, 
Laws 57. 

It is a kind of law among all nations, that in caſe of 
a ſolemn war, the prince that conquers gains a right of 
dominion, as well as property over the things and per- 
ſons he has ſubdued; and it is for this reaſen, becauſe 
both parties have appealed to the higheſt tribunal that 
can be, viz. the trial by arms and war; wherein the 
Great judge and Sovereign of the world, in a more 
eſpecial manner, ſeems to decide the controverſy. Hales 
Hif. . 73» 74 : 

Common things concerning arms and war, are under 
the cogniſance of the conſtable and Marſba/ of England. 
13 R. 2. | | 

Law-Books, All books written in the law are 
either hi/florical, as the Tear-Books; explanatory, ſuch 
as Standford's Treatiſe of the Royal Prerogative 3 mi/- 
ce/lanecus, as the Abridgments of the Law; monological, 
being on one certain ſubject, ſuch as Lambard's Juſtice of 
Peace, fc. Fullbeck's Paralell, cap. 3. And our books 
of Reports have ſuch great weight with the judges, that 
many of them are as highly valued as the Reſponſe 
Prudentum among the Romans, which were authoritative. 
Wood's Inſt. 10. Authors of Law-Books, Vide Common 


Law. | 

Law-Dap, (lagedayum) Called alſo view of frank- 
pledge, or court-leet, was any day of open eourt; and 
commonly uſed for the courts of a county or hundred, 
Et guietæ fint de ſectis comitatum & hundredorum noftrorum 
de wiſa franci plegii & lawdayorum, Cc. Chart. 39 

Lawing of Dogs, Is the cutting off ſeveral claws of 
the fore-feet of dogs in the fore. Chart. Foreſt. c. 6, 
See Expeditate, and Black. Com. 3 V. 72: 

Lawleſs⸗Court, Is a court held on King fill at Roch - 
ford in Eher, on Medugſuay morning next after Michael- 
mas day yearly, at cock - crowing; at which court, they 


whiſper, and have no candle, nor any pen and ink, but a, 


coal: and he that owes ſuĩt or ſervice there, and appears 
not, forfeits double his rent: this court is mentioned by 
Camden, who fays, that this ſervile attendance' was im- 

ſed on the tenants, for conſpiring at the like unſea- 
7 nable time to raiſe a commotion, Camd. Britan. 441. 
It belongs to the honour of Raleigh, and is called law- 
leſs, becauſe held at an unlawful hour; or quia dia fine 
lege. The title of it is in rhime, and in the eourt- roll 


runs thus: 


I” 


LE A YT 
 Kingihill % Domin 
e r Pine fre 


Tenta eff ibidem - 
Per tjujdem conſuerudinem, 
Arte ortam ſolis 
| Liuceat vi polus, 
Seneſcallus ſolus ' 
Nil ſeribit aii colis 
" Toties woluerit 
Gallus ut cantaverit, 
Per cujus ſoli ſonitu- 
Curia e ſummonita : 
Clamat clam pro rege 
In curia ſine lege, 
Et niſi cito venerint 
Citius pœnituerint, 
Et nift clam accedant 
Curia non attendat, 
Qui venerit cum lumine 
Errat in regimine 
Et dum ſunt fine lumine, 
Capti ſunt in crimine, 
Curia fine cura. 
Jurati de injuria. 


f 


Tenta ibidem tie Mercurii (ante diem) proximi $0ff 
Sandi Michaelis ano regni fee &c, £ ga 


Lawleſs Man, (exlex) is an outlaw. Pro exlege tene- 
tur, cum principi non obediat nec legi, et tunc utlagabitur 
2 ilie qui oft extra legem, ficut lawleſs man. Brac. 
10, 3. c. II. | 
Law of Marque, (from the Germ. march, i. e. line: ) 
Is where-they thac are driven to it, do take the ſkipping 
and goods of that people of whom they have received 
wrong, and cannot pet ordinary juſtice in another terri- 
tory, when they can take them within their own bounds 
and precincts. Stat. 27 Ed. 3. c. 17. 
Law Merchant, (ler mercatoria) Is a ſpecial law 
differing from the common law of England, proper to mer- 


| Chants, and part of the law of the realm, And the charts + 


mercatoria, 31 Ed. 1. grants this perpetual privilege to 
merchants, coming into this kingdom: quod omnes balivi, 
minifiri feriarum, civitatum, burgorum et willarum merca- 
toriarum mercatoribus antedictus comparentibus coram tis celi- 
rem j aſtitiam faciant de die in diem fine delatione ; ſecundum 
legem mercatoriam, de uni verſis et fingulis qua per eandem 
legen  poterunt terminari. Se 13 Ed. 1. and 27 Ed, 3. 
c. 8. Co. Lit. 182. See Cuſtom of Merchants. 

Law Pꝛoccedings, Of all kinds, as writs, proceſſes, 
pleadings, &c. are to be in the Engli/b language from the 
25th of March 1733, by 4 Geo. 2. c. 26. 5 Geo. 2. c. 27. 


Except known abbreviations and technical terms, 6 Gee. 2. 


c. 14. Vide Proceſs. 

Law Spiritual, //ex /piritua/is) Is the Eccleſiaſtical 
law, allowed by our laws where it is not againſt the Com- 
mon law, nor the ſtatutes and cuſtoms of the kingdom: 
and regularly, according to ſuch Eccleſiaſtical or Spiritual 
laws, the Biſhops and other Eecleſiaſtical judges proceed 
in cauſes within their cogniſance, Co. Lit. 344. It was 
alſo called Law Chriflian; and, in oppoſition to it, the 
Common Jaw was often called Lex Terrena, c. 

Law of the Staple, (mentioned in Sat. 27 Ed. 2. 
fat. 2. cap. 22.) Is the ſame with law merchant. See 
4 1nft. 237, 238. and Staple. 

Lawns, See Cambricks, 3 

Lawyer, (legifta, legiſperitut, juriſconſultus) By the 
Saxons called Iabman, is a counſellor, or one learned in 
the law. And lawyers, ſuch as counſellors, attornics 
Sc. are within the act 3 Jac. I. c. 7. againk extortion; 
but it has been held only to extend to officers. 2 
548. 
Lay-Cozpozations, Are of two ſorts, civil and 
eleemoſynary, The civil are ſuch as are erected ſor a 
variety of temporal purpoſes, The eleemeſynary fort abe 
ſuch as are conſtitated for the perpetual diſtribution o 
the free alms, or bounty, of the founder of them to ſu 
perſons as he hath directed See Black. Com. 1 V. 479 


* | Lay 


* 7 
* 
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Lay inbeſfiture ot Bilbops. | Election was, 0 very. 


| early times, the uſual mode of elevation to e.epiſcopal 
chair throughout all Chriſtendom; and this wa Promiſe 
ouſly performed by the laity as well as the .clergy : till 
at length, it becoming tumultuous, the emperors and 
other ſovereigns of the reſpeftive kingdoms of Europe 
took the appointment in ſome degree into their own 
hands; by reſerving to themſelves the right of con- 
firming theſe eleAions, and of granting inveſtiture of 
the temporalties, which now began almoſt univerſally 
to be annexed to this ſpiritual dignity ; without which 
confirmation and inveltiture, the eleed biſhops could nei- 
ther be conſecrated nor receive any ſecular profits, This 
right was acknowledged in the Emperor Charlemagne, 
A D. 773, by Pope Hadrian I. and the council of Lale- 
ran, and univerſally exerciſed by other chriſtian prin- 
ces: but the policy of the court of Rome at the 
ſame time began by degrees to exclude the laity from 
any ſhare in theſe elections, to, confine them wholly 
to the clergy, which at length was completely effet- 
ed; the mere form of election appearing to the peo- 
ple to be a thing of little conſequence, while the 
crown was in poſſeſſion of an abſolute negative, 
which was almoſt equivalent to a direct right of 
nomination, Hence the right of appointing to biſhop- 
ricks is ſaid to have been in the crown of Exg/and (as 
well as other kingdoms in Eurape) even in the 
Saxon times; becauſe the rights of confirmation and 
inveſtiture were in effect (tho? not in form) a right 
of complete donation. But when, by length of time, 
the cuſtom of making elections by the clergy only 
was fully eſtabliſfed, the Popes began to except 
to the uſual method of granting thoſe inveſtitures, 
which was per annulum et baculum, by the prince's 
delivering to the prelate a ring, and paſtoral ſtaff or 
croſier; pretending, that this was an enchroachment 
on the church's authority, and an attempt by theſe ſym- 
bols to confer a ſpiritual juriſdiction: and Pope 


publiſhed a bull of excommunication againſt all 
princes who ſhould dare to confer inveſlitures, and 
all prelates who ſhould venture to receive them, 
This was a bold ſtep towards effecting the plan 
then adopted by the Roman ſee, of rendering the 
clergy entirely independent of the civil authority: 
and long and eager were the conteſts occaſioned by 


Henry V. agreed to remove all ſuſpicien of encroach- 
ment on the ſpiritual character, by conferring inveſti- 
tures for the future per ſceptrum, and not per annulum 
et baculum; and when the Kings of England and 
France conſented alſo to alter the form in their 
kingdoms, and receive only homage from the biſhops 
for their temporalties, inſtead of inveſting them by 
the ring and crofier ; the court of Rome found. it 
2 to ſuſpead for a while it's other preten- 
ons. ö 10 | 

This conceſſion was obtained from King Henry the 
firſt in England, by means of that obſtinate and ar- 


(about a century afterwards) in order to obtain the 
protection of the Pope againſt his diſcontented barons, 
was alſo prevailed upon to give up by a charter, 
to all the monaſteries and cathedrals in the king- 
dom, the free right of electing their prelates, whe- 
ther abbots or biſhops : » reſerving only to the 
crown the cuſtody of the temporalties during the 
vacaney; the form of granting a licence to elect, 
(which is the original of our conge d'effire) on re- 
fuſal whereof the electors might proceed without it; 
and the right of approbation afterwards, which. was 
not to be denied without a reaſonable and lawful 
cauſe. This grant was expreſly recognized and con- 
firmed. in King John's magna charta, and was again 
eſtabliſhed by ſtature 25 Ed. 3. fl. 6. af. 3. 

But by ſtat,, 25 H. 8, c. 20. the ancient right of 
nomination: was, in effect, reſtored to the crown, See 
Black, Com. 1 J. 378, e. the ſeveral authorities there 
cited, and the ſtatute of Hem. $, 


4 


fn 


Gregory VI, towards the cloſe of the eleventh century, 


this papal claim. But at length, When the Emperor | 


rogant prelate, archbiſhop Azſem: but King Jobs 
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Lage- Tie, (feodun Wicen) Lands held in fee of a 


lay-lord, by the common ſervices to which military tenure 


was ſubject; as diſtiogoiſhed from the ecclefrafical hold- 


ing in /rantalmoign, diſcharged from thoſe burdens, Ken- 
. Tal 


Lavin, . ove tha Þ wot of the clergy nf 


Latin word laicns ſignifies as much as popalns, that which 
is common to the people, or belongs to the laity. Lit. 


„ | 


Layſtall, (Sax.) A place to lay dung or ſoil in. Stat. 
22 && 23 Car. 2. c. 17, fed. 11. * 


Lazarets, Places where quarentine is to be perform- 
ed, by perſons coming from infected countries. Eſcaping 
from them felony, without benefit of clergy. See 1 Fac, 
1. 4. 31, - 26 Ow. 3. £ 0, WU 2 Ee CEE 

| Lazzi, The Saxons divided the people of the land in- 
to three ranks: the firſt they called edb:ling;, which were 
ſach as are now nobility ;. the ſecond were termed rilingi, 
from filing, ſignifying that he was born a freeman, or of 
parents not ſubje to any ſervitude, which are the preſent 
gentry; and the third and laſt were called /azz:, as born 


to labour, and being of a more ſervile ſtate than our ſet- 


vants, becauſe they could not depart from their ſervice 
without the leave of the lord; but were fixed to the land 
where born, and in the nature of flaves: hence the 
word /az2i, or lazy, ſigniſies thoſe of a ſervile condition. 
Nithardus de Saxenibus. lib. 24. 3 
Lea of Parn, A quantity of yarn, fo called; and at 
Kidderminſter it is to contain 200 threads on a reel four 
yards about, 22 & 23 Car. 2. c. 8. 1 5 
Lead, Stealing of lead affixed to a houſe, c. tranſ- 
portation for ſeven years, 4 Geo. 2. c. 32. See Felony, 
Larceny. - | | EA 
League, Ts an agreement between princes, Cc. Alſo 
a mealure of way by ſea, or an extent of land containing 
three miles in moſt countries abroad. Breakers of leagues 
and truces, how puniſhed for offences done upon the 
ſeas, See Stat. 2 H. 5 c. 6. and 4 H. 5. c. 7. 20 H. 
6. c. 11. 29 fl. 6. c. 2. 14 H. 6. c. d. 31 H. 6. 6. 
4. 14 EA. 4. c. 4. 5 
Leak, or Leche, (from the Sax. leccian, to let out wa- 
ter) In the biſhoprick of Durham is uſed for a gutter ; ſo 
in Yorkfeire any ſlough or watery hole upon the road, is 


called by this name: and hence the water - tub to pat aſhes 


in to make a lee for waſhing of cloaths, is in ſome parts 
of England termed a leche. Cowell. 

Leakage, Is an allowance of twelve per cent. to. mer- 
chants importing wine, out of the cuſtoms; and of two 
barrels in twenty-two of ale to brewers, c. out of the 


duty of exciſe. Merch. Did. 


Leap, A net, engine or wheel, made of twigs, to catch 
hin. 4 5 V. & M. c 23. See Les. | 
Leap-Pear, Every fourth year, having one day more 
than other years. The day increaſing in the leap year, 
and the day before, ſhall be accounted for one day. 21 
Hen. 3, Vide Bifſextile. ERR 


9 


| Leaſe, (from. Iacario, letting, or rather dimi/io, from 
the Fr. /aifer, i. e. dimitiere to depart with) Is a demiſe 
or letting of lands, tenements or hereditaments to another 
for term of life, years, or at will, for a rent reſerved. 
Co. Lit. 43. Leaſes are either in writing, or by word of 
mouth, when they are called leaſes parol; and it is ſaid 
not to be material whether any rent is reſerved upon 8 
leaſe for life, or years, except in the caſe of leakes by 
tenant in tail, Wc, according to the ſtatute 32 H. $. 
c. 28. 5 5 > OY ; 
A leaſe for life requires livery of ſeiſin; and gene- 
rally, to the making of a good leafe, ſeveral things ne- 
ceſſarily concur; there muſt be a leſſor, not reſtrained 
from making a leaſe; a leſſee not diſabled to receive; a 
thing demiled which is demiſable, and a ſufficient de- 
ſcription of the thing demiſed, &c. If it be for years, it 
mult have a certain commencement and determination, it 
is to have all the uſual ceremonies, as ſealing, delivery, 
(Fc. and there muſt be an acceptance of the thing 2g 
miſed. Lit. 56. 1 loft. 46. Plow. 273, 523.  _ 
A demiſe having no certain commencement is void - 
for every contra ſufficient to make a leaſe, ought to have 
certainty in commencement, in the continuancey and in 


the 
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che end- J"augh. 85. 6 Rep. 35. A leaſe at will is at 
the will of the leſſor or leſſee 3. or regularly at the will of 
PPP 
All eſtates, intereſts of freehold, or terms for years in 
lands, Cc. not put in writing, and figned by the par- 
ies, ſhall bave no greater effect than as eſtates at will; 
unleſs it de of leaſes ngt exceeding three years from the 
making, wherein the rent reſerved ſhall be two thirds of 
the value of the thing demiſed. Star; 29 Car. 2. cap. 3. 
aſes exceeding three years muſt be made in writivg, 
and if the ſubſtance of a leaſe be put in writing, and 
ſigned by the parties, thou h it be nor ſealed, it ſhall 
have the effect of a leaſe for years, & c. Wood"s Inft. 
266. Articles with covenants to let and make a leaſe of 
fands, for a certain term, at ſo much rent, hath been ad- 
judged a leaſe, Cro. Flix. 486. In a covenant with the 
words Ba ve, pt and occupy lands, in conſideration of a 
yearly rent, without the word demiſe; it was held a good 
teaſe: and a licence to occupy, take the profits, c. 
which paſſeth an intereſt amounts to a leaſe. 3 Bu//.. 
204. 3 Salk. 223. An agreement of the parties, that 
the leſſee mall enjoy the lands, will make a leaſe ; but 
if the agreement hath a reference to the leaſe to be made, 
and implies an intent not to be perfected till then; it is 
not a perfect leaſe until made afterwards, Bridge 13. 2 
Shep. Abr. 374. If a man, on promiſe of a leaſe to be made 
to him, lays out money on the premiſſes, he ſhall oblige 
the leflor afterwards to make the leaſe; the agreement 
being executed on the lefſee's part: where no ſuch expence 
hath been, a bare promiſe of the leaſe for a term of years, 
the? the leflee have poſſeſſion, ſhall not be good without 
ſome writing. Preced. Can. 561. A perſon ſeiſed of an 
eltate in fee- ſimple, in his own right, of any lands or te- 
nements, may make a leaſe of it for what lives or years he 
will; and he that is ſeiſed of an eſtate tail in lands, may 
make a leaſe of it for his own life, but no longer; except 
it be by fine or recovery, or leaſe warranted by the Stat, 
32 H. 8. c. 28. And if tenant in tail, or for life, make 
a leaſe generally, it ſhall be conltrued for his own life. 1 
Inſt. 42. p'> +> 0 0 * 4 | ' . 
Hle that is ſeiſed of an eſtate for life, may make a leaſe 
for his life according as he is ſeiſed; alſo he may make 
a leaſe for years of the eltate, and it ſhall be good as long 
as the eſtate for life doth laſt : one poſſeſſed of lands for 
years, may make a leaſe of all the years, except one day, 
or any ſhort part of the term; it is to be granted for 
a leſs term than the maker hath in the lands; for if all 
the eſtate is granted, it is an alignment: and if leſſee for 
years makes a Teaſe for life, the leſſee may enjoy it for the 
leflor's life, if the term of years laſts ſo long; but if he 
gives livery and ſeiſin upon it, this is a forfeiture of the 
eftate for years. Wood's Infl. 267. Jointenants, tenants 
in common, and coparceners, may make leaſes for life, 
years, or at will, of their own parts, and ſhall bind their 
companions: and in ſome caſes, perſons who are not 


ſeiſed of lands in fee, Cc. may make leaſes for life or 


years, by ſpecial power enabling them to do it, when the 
authority muſt be exactly purſued. bid. But there is a 
difference, where there is a general power to make leaſes, 
and a particular power. 8 Rep. 69. 

A teaſe for li½ cannot be made to commence in futuro, 
by the Common law; becauſe livery cannot be made to a 
future eſtate: though where a leaſc is made for life, Ba- 
Lindum at a day to come, and aſter the day, the leſſor 
makes livery, there it ſhall be good; and a leaſe in re- 
verſion may be made for life, which commences at a day 
that is future. 5 Rep. 94. Hob. 314. 1 f. 5. A 
leaſe for years may begin from a day paſt, or to come, at 
Michaelmas laſt, Chriſimas next, three or four years after, 
or after the death of the leſſor, c. Tho” a term cannot 
co nmencꝭ upon a contingency, which depends on another 
contingency. 1 If. 5. 1 Rep. 156. If one make a 
leaſe for years; after the death of A. B. if he die within 
ten years; this is a good leaſe, in caſe he dies within that 


time, 0:herwiſe not. Plaud. 70. And where a man has | 


a leaſe of lands for eighty years, and he grants it to ano 

ther ts hold for thirty years, to begin after his death; it 

will be good foi the whole thirty years, provided there be 

ſo many of the eighty to come at the time of the death 

of the leſſor. Bro. Grant, 54. 1 Rep, 155. A leaſe 
4 


L E A 


made from the leſſor' death, until anno Domini 1780 
good ; and. If « leaſe be, during'the minority of 7. 0 


until he ſhall come to the age of. twenty-one yeark; thats 


ate good leaſes; and if he dies before his full ave, the 
leaſe is ended. Hob. 174. A'perſon grants 3 rent'of 
20 l. a year, till dh hundred pounds be paid, it is a leaſe 
of the rent for five years. Co, Lit. 42, If a man makes 
a leaſe of land to another, until be ſhall levy out of the 
profits one hundred pounds, or he is paid that ſum, 2 

This will be a leaſe for life, determinable on the pep heat 


of the hundred pounds, if livery 2d ſeifin be made but 


if there is no livery, it will not be good for years, but 


void for incertainty. 21 AH. 18. Pliud. 27, 6 Ri) 


8 | * 
5 leaſe for years to ſuch, perſon; as A. B. ſhall name 
is not good: though it may be for ſo many years, as he 
ſtallname; not as ſhall be named by his execators, G 
for it muſt be in the life-time of the parties. Ho, 53. 
Moor, caf. 911. And if a man makes a leaſe to another 
for ſo many years as a third perſon ſhall name, when the 
years are named by ſuch Hb it is good for ſo many 
years. 1 1. 45. So if a perſon lets his lands for as 
many years as he hath in the manor of D. and he hath then 
a term for ten years, this is a good leaſe for ten years; 
and in the like cafes, by referring to a certainty, it may 
be made good and certain, bid. A leaſe may be made 
for life or years, of any thing that lies in livery or grant; 
but leaſes for years ought to be made of ſuch lands, Ge. 
whereunto the leſſor may come to diftrain ; not of incor. 
poreal inheritances. 1 f. 47. And they may be for the 
term of one thouſand years, or any number of years, 
months or weeks; or be from week to week, tc, for 
one, two or three years, and be good for thoſe years: and 
a tenant for half a year, or a quarter of a year, is te- 
nant for years. 1 12. 6. If one makes a leaſe for a 


year, and ſo from year to year, it is a /ea/+ for two years; 


and afterwards it is but an eſtate at will, 1 od. 4. 1 
Lutw. 213. And if from three years to three years, it is 
a good lza/e for fix years: alſo if a man make a lea/+ for 
years, without faying for how many, it may be good for 
_— years, to anſwer the plural number. Wo:d's Jof. 
205. | | 

A leſſee hath a term for a year by parol, and fo from 
year to year, ſo long as both parties pleaſe ; if the leſſee 
enters on a ſecond year, he is bound for that year, and 
ſoon: and if there is a /za/e by deed for a year, and fo 


| from year to year as long as both parties agree, this is 
binding but for one year, though it the leſſee enters upon 


the ſecond year, he is for that year bound: if it is for 
a year, and ſo from year to year, ſo long as both parties 
agree till fix years expire; this is a /ea/e for ſix years, but 
determinable every year at the will of either party : but 
if it is for a year, and ſo from year to year till fix years 
determine, this is a certain lea for ſix years; adjudged 
by Holt Chief Juſtice. Mod. Ca. 215. If A. make a loſe 
of land to B. for ten years; and it is agreed between 
them, that he ſhall pay fifty poands at the end of the ſaid 
term, and if he do ſo, and pay fifty pounds at the end of 
every ten years; then the ſaid B. ſhall have a perpetual 
demiſe and grant of the lands, from ten years to ten years 
continually following, extra memoriam hominum, Ct. 
Though this be a good leaſe for the firlt ten years, as for 
all the reſt, it is incertain and void: By covenant a fur- 
ther /:a/e may be made for the like term of years. Plowd. 
W2z-" 2 Shep. br. 390. _* 5 
A parſon makes a leaſe of his glebe for ſo many years 28 
he ſhall be parſon, this cannot be made certain; but if 
he makes a leaſe for three years, and ſo from three years to 
three years, ſo long as he ſhall be parſon, it is a good 
leaſe for fix years, if he continue parſon ſo long. 6 N. 
35. 3 Cre. 511. And if one make a /ea/ for twenty” 
one years, if the leſſee ſhall ſo long live; this a good 
leaſe for years, and a certainty in an uncertainty. 1 4% 
5. A leaſe made to a man for ſeven years, if D, ſhall 
be fo long, who is dead when the /ca/e is made; by bis 
the leſſee bath an abſolute 17 for ſeven years. 9 Rep. 
63. Lia/+ for life is granted, and ſays that if the leſſee 
within one year do not pay 20s. then he ſhall have 7 2 
lafe for two years; here, if he pays not the money, . 
ſhall have only the two years, although livery of _— | 


ad thereon. 1 If. 218. If a leaſe be made to 4. B. 
2 his own 4 and the lives of C. and D. it is 
one entire eſtate of freehold, and ſhall continue during the 
three lives, and the life of the ſurvivor of them; and tho”. 
the leſſee can have it no longer than his own life, yet his 
aſſignee ſwoll have the benefit of it ſo long as the other 
two are living. 5 Rep. 13. Moor 32. Where one grants 
land by lagſe to A. B. and C. D. to hold to them during 
their lives, although the words and the longeſt liver of 
htm be omitted, they ſhall hold it during the life of the 
longett liver. 5 Rep. 9. A leaſe is made to a perſon for 
ſixty years, if 4. B. and C. D. ſo long live; and after- 
wards 4. B. dies, by his death the leaſe is determined. 
Though if the /za/e be made to one for the lives of 4. B. 
and C. D. the freehold doth not determine by the death of 
one of them; and if in the other caſe of a term, the 
words or either of them be inſerted in the leaſe, it will be 
good for both their lives. 13 Rep. 66. 3 
A leaſe was made to a man for ninety- nine years, if 
he ſhould ſo long live; and if he died within the term, 
the ſon to have it for the reſidue of the term: this was 
adjudged void as to the ſon, becauſe there can be no li- 
mitation of the reſidue of a term which is determined, 
Cro. Elix. 216, But if the words of the /za/e be, To 
hold during the reſidue of the ninety-nine years, and not 
during the reſt of the term, in this caſe it may be good to 
the ſon alſo. 1 Rep. 153. Dyer 253. A leaſe was made 
for twenty-one years, if the leſſee lived ſo long, and in 
the ſervice of the leſſor; the leſſor died within the term, 
and yet it was held that the /za/e continued, for it was by 
the act of God that the leſſee could ſerve no longer. Cro. 
liz. 6 | 
" If aſi be to a man, and to her whom he ſhall take to 
wife, it is void; becauſe there ought to be ſuch perſons 
at the time of the commencement of the ſeaſe which might 
take. 4 Leon. 158. When a leaſe in reverſion is grant- 
ed as ſach after another leaſe, and that leaſe is void by 
raſure, Cc. the reverſionary leaſe, expectant upon the 


leaſe for years that is void, is void alſo, Cro. Car. 289. | 


But where a man recites a leaſe, when in truth there is no 
leaſe ; or a leaſe which is void, and miſtecites the ſame in 
a point material, and grants a further leaſe to commence 
after the determination thereof; in ſuch caſe the new 
leaſt ſhall begin from the time of delivery. Dyer 93. 6 
Rep. 36. Vaugb. 73, 80, Se. A leaſe that has an im- 
poſſible date for its commencement, is ſaid to be void; 
and an uncertain limitation makes the leaſe void, becauſe, 
it being part of the agreement, the court cannot deter- 
mine what the contract was. 1 Mod. 180. Though it 
hath been adjudged, where a leaſe bears a date which is 
impoſſible, the term ſhall begin from the delivery, as 
if there was no date. 1 /zft. 40. If a leaſe be to hold 
from the day of the date, the day itſelf is excluded; other- 
wiſe the day of delivery is inclufive. 5 Rep. 2. 
A man makes a /ea/e for years to one, and afterwards 
makes a leaſe for years to another of the ſame land; the 
ſecond leaſe is not void; but ſhall be good for ſo many 
years thereof, as ſhall come after the firſt de ended. 
Ney's Max. 67. And if one make a /eaſe for years, and 
afterwards the leſſor enters upon the lands let, before 
the term is expired, and makes a leaſ of theſe lands to 
another; this ſecond 4% is a good /za/e until the leſſee 
doth re-enter ; and then the firit lee is revived, and he 
is in thereby, 2 Lill. Abr. 152. It hath been held, 
that a leaſe may be void as to one, and ftand good to 
another: and leaſes voidable, or void for the preſent, 
may after become good again, 1 nf, 46. 3 Rep. 51 
If a leaſe be made to two, to hold to them and two 
others, it is voidable as to the two other perſuns ; and 
when the two firſt die, the /za/#1s at an end. 2 Leon, 1, 


A leaſe which is only void able, and not abfolutely void, 


mult be made void by the leſſor by re-entry ;-but if a 
leaſe be void abſolutely, there needs no re-entry : And as 
a voidable lea is made void by re-entry, and putting out 
the leſſee; ſo it is affirmed by accepting and receiving 
the rent which acknowledges the leſſee to be tenant. 
21 Car. B. R. 2 Lil. 149. If a leſſor accepts of rent 
of an aſſignee of a leaſe, having knowledge of the aſſign- 
ment, he may not afterwards charge the leſſee with the 
rent in action of debt. 3 Rep, 23. And where a leſſee 


— 


# 
4 ; — , 
** 4 
| , \ 


for years accepts of a leſs term from the leſſor, even by. 


word, it is faid this is a ſurrender of the term which he 


had by deed. Style 448. 1 | 
When a term for years in /zq/e, and a fee-fimple, meet 
in one perſon, the lea is drowned in the inheritance ; . 


yet in ſome caſes it may have continuance, to make good 


charges and payments, Cc. Popb. 39. 2 Nel/. Abr. 


1100. If a leaſe ſor years is made to a man and his heirs 
it ſhall go to his executors. 1 ,. 46, 388. And a 
leaſe for years, notwithſtanding it be a very long aſe, 


cannot be intailed ; but may be aſſigned in truſt, ro ſc- 


veral uſes. 2 Lill. Abr. 150. This means by deed, for 
by ill it may paſs by way of entail, If ſuch a lea comes 
to be limited in tail, the law allows not a preſent remain- 
der to be limited thereupon. id. Leſſee for years, tho” 
for never ſo great a term, has only a chattel; but te- 
nant for life hath a freehold. 1 If. 6, A /ea/+ is ſeal- 
ed by the leſſor, and the leſſee hath not ſealed the coun- 


terpart, action of covenant may be brought upon the lea 


againſt the leſſor; but where the /ea/e is ſealed by the 
leſſee, and not the leſſor, nothing operates. Yelv. 18. 
Owen 100, | | 3 


A man out of poſſeſſion, cannot make a /ea/e of lands, 


without entering and ſealing the leaſe upon the land, 
Dali/. 81. The leſſee is to enter on the premiſles let; 


and ſuch leſſee for years is not in poſſeſſion, ſo as to bring 


treſpaſs, Wc. until actual entry; but he may grant over 
his term before entry, 1 I. 46 2 Lil. 160. A 


leſſee of a future intereſt never enters by virtue of his 


term, but enters before, and continues after the com- 
mencement of the term; and then the leſſor ouſts him, 


the leſſee may aſſign over his term off the land. 1 


Lev. 47. But a /ea/e to begin at Michazlmas, if the leſ- 
ſee enters before Michaelmas, and continues the poſſeſſion 
immediately, is a diſſeiſin. Mid. 46, If a loſe be 
made of a cloſe of land, by a certain name, in the pariſh 
of A. in the county of B. whereas the cloſe is in another 
county, the ſaid pariſh extending into both counties ; 
ſuch a leaſe is good to paſs ſuch land: though where 
a houſe is leaſed without a name, and the pariſh is 
miliaken ; it hath been held otherwiſe. Dyer '% 
Land and mines are leaſed to a tenant; this only ex- 
tends to the open mines, and the leſſre ſhall not have any 
others, if there are ſuch: And if land and timber are 
demiſed, the leſſee is not empowered to ſell it, 2 Lew, 
184. 2 Mod. 193. A man makes a leaſe of lands for 
life, or years, the leſſee hath but a ſpecial intereſt in 
the timber-trees, as annexed to the * to have the 
maſt and ſhadow for his cattle ; and whea they ate ſevered 
from the lands, or blown down with wind, the leſſor 
ſhall have them as parcel of his inheritance. 4 Rep, 62, 
11 Rep. 81. If an houſe falls down by tempeſt, c. the 
leſſee hath an intereſt to take the timber, to re-edify it 
for his habitation. 4 Rep. 63. And every leſſce for 
years, Wc, may take of timber neceſſary plough- bote, 
houſe-bote, fire-bote, c. without doing waſte. 1 7p, 
41. And tenants ſuffering houſes to be uncovered, or in 
decay; taking away wainſcot, Sc. fixed to the free. 
hold, unleſs put up by the leſſee, and taken down before 
the term is expired; cutting down timber-trees to ſell 3 
permitting young trees to be deſtroyed by caitle, e. 
ploughing up ground that time out of mind hath not been 
ploughed ; not Keeping banks in repair, Cc. are guilty 
of waſte. 1 Ia. 52. Dyer 37. 1 Salk. 368, | 
Leſſees are bound to repair their tenements, except it 
be mentioned in the leaſe to the contrary, Though a 
leſſee for years is not obliged to repair the houſe let to 
him which is burnt by accident; if there be not a ſpecial 
covenant in the /za/e, that he ſhall leave the houſe in 
good repair at the end of the term : yet if the houſe be 
burnt by negligence, the leſſee ſhall repair it, altho' there 
be no ſuch covenant. Pa/ch. 24 Car. B. R. A leſſee at 


will is not bound to ſuſtain or repair, as tenant for years, 


is: if the houſe of ſuch a tenant is burnt down by negli- 
gence, aclion lies not againſt the tenant; but action lies 
for voluntary waſte, in pulling down houſes, or cutting 
wood, Wc, 5 Rep. 13. 

By ſtat. 6 & no Aus. c. 14. No action ſhall be brought 
againſt any perſon, in whole houſe, any fte ſhall acc;- 
dentally begin, or any recompence be made by ſuch perſon 
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for damages, fo xx not to extend to, or make void, any 


agreement between landlord and tenant; and negligent 
firing of houſes is liable to penalties. | 

A leſſor who hath fee, cannot reſerve rent to any other 
but himſelf, his heirs, c. And if he reſerves a rent to 
his executors, the rent ſhall be to the heir, as incident to 
the reverſion of the land. 1 nf. 47. The leſſor may 
take 2 diſtreſs on the tenements let for the rent; or may 
have action of debt for the arrears, &c. Alfo land /ra/ed 
ſhall be ſubject to thoſe lawful remedies which the leſſor 
provides for the recovery of his rent, poſſeſſion, c. into 
whoſe hands ſoever the land comes. Cro. Fac. 300, And 
as to the leſſee, if leſſee for years loſes his eaſe, if it 
can be proved that there was ſuch a term let to him by 
leaſe, and that is not determined, he ſhall not loſe his 
term; ſo it is of any other eſtate in lands, if the deed 


that created it be loſt, for the eſtate in the land is derived 


from the party that made it, and not from the deed other- 
wiſe than inſtrumentally and declarative of the mind and 
intent of the party, &c. 2 Lill. Abr. 152. If a perſon 
be in poſſeſſion of the lands of another, and hath uſually 
paid rent for them; the proof of a quarter or half year's 
rent paid, will be oe evidence of a lia at will, tho 
it cannot be expreſly proved that the lands were demiſed 
at will to him in poſſeſſion ; it ſhall be preſumed the rent 
was received by the owner of the land upon ſome private 
contract. Jbid. 151. 

Lands are leaſed at will, the leſſee cannot determine his 
will before or after the day of payment of the rent, but it 
muſt be done on that very day; and the law will not 
allow the leſſee to do it to the prejudice of the leſſor, as 
to the rent; nor that the leſſor ſhall determine his will 
to the prejudice of the leſſee, after the land is ſown with 
corn, &c. Sid. 339. Lev. 109. For where leſſee at 
will ſows the land, if he does not himſelf determine the 
will, he ſhall have the corn : And where tenant for life 
ſows the corn, and dies, his executors ſhall have it; but 


it is not ſo of tenant for years, where the term ends before | 


the corn is ripe, c. 5 Rep. 116. The leffor and leſſee, 
where the eſtate is at will, may determine the will when 
they pleaſe; but if the leſſor doth it wir] a quarter, he 
mall loſe that quarter's rent; and if the leſſee doth it, he 
moſt pay a quarter's rent. 2 Salt. 413. By words ſpoken 
oa the ground by the leffor in the abſence of the leſſee, 
the will is not determined; but the leſſee is to have no- 
tice. 1 H. 55, If a man makes a leaſe at will, and 
dies, the will is determined ; and if the tenant continues 
in poſſeſſion, he is tenant at ſufferance. Jbid. 57. But 
where a leſſor makes an eſtate at will to two or three per- 
ſons, and one of them dies; it has been adjudged this 
doth not determine the eſtate at will. 5 Rep. 10, Te- 
nant at will grants over his eftate to another, it determines 
his will. 1 fl. 57. No tenant ſhall take /za/e5 of above 
two farms, in any town, village, c. nor hold two un- 
leſs he dwell in the pariſh, under penalties and forfei- 
tures, by Stat. 25 H. 8. c. 13. See 21 H. 8. cap. 13. 
S:atutes, to which there is not any regard now paid, 
There is a late fatute for the more effectual preventing 
| Frauds committed by tenants; and for the more eaſy re- 
covery of rents, and renewal of leaſes; by which chief 
leaſes of lands may be renewed on ſurrender, without the 
| ſurrendering of the under /eafes, &c. 4 Geo. 2. c. 28. 
And how lea/es of lands, &c. left uncultivated, may be- 
come void, for non-payment of rent, on view of two 
juſtices of peace, Ic. by the late act 11 Geo. 2. cap. 19. 
See the purport of theſe ſtatutes, under Rent. 
Leaſes by Statute. There are three kinds of perſons, 
who may make leaſes for life or years by ſtatute, that could 
not do ſo heretofore, viz. Tenants in tail, huſband and 
wife of the wife's land, and perſons /ci/ed of lands in 
right of the church, By the Stat. 32 H. 8. c. 28. Te- 
nants in tail are enabled to make ſeaſes on the following 
conditions, i. e. They are to be made by deed indented ; 
to begin from the time of making, or ſome ſhort time af- 
ter, as Michaelmas next, tc. If there be an old leaſe in 
being, it muſt be abſolutely ſurrendered, or expire with- 
in a year after the making of the new; they muſt uot 
exceed three lives or twenty-one years, from the makiog, 
or be for both, but may be for leſs terms; they are to be 


of lands manurable or corporeal, out of which n rent may | 


3 


| bele 


241. 


ters muſt confirm leaſes made by the biſhop. 
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ally iNuing ; and of ſuck lands or "RP 
ae moſt 8 let to farm by 8 22 | 
ty years z the accuſtomed yearly rent, paid within ny | 
ty years is to be reſerved; and they are not to be Ws. 
without impeachment of waſte, &c, It has been h Feat | 
this ſtatute, that where a new thing is demiſed with 1 My 
accuſtomably let, though there be great increaſe of = 
the leaſ is void: but more rent than the accuſtomed re 
may be reſerved. 5 Rep. 5. 6 Rep. 37. And the n 
according to the ſtatute bind the iſſue in tail: b eaſes 
thoſe in reverſion or remainder; for if tenant in tail Ka kes 
a eaſe warranted by the ſtatute, and dies without if 1 
= leaſe as to him in reverſion or remainder is void Au. 
y a common recovery, leaſes may be <4" 
in remainder, &c, Jg. 1. dy. * to bind him 
A guardian during the minority of an 1 | 
in tail, who was but one year MA nt wy ing 
ty years; and it was adjudged not good by the Har en- 
H. 8. c. 28. to bind the iſſue in tail; and it is the C; * 
in oo 72 o 1 ey wes tenant by the carteſy, of 
uſband ſeiſed in right of his wife, beca 5 
inheritance. . | 188 25 they have no 


The ſtatute impowers a huſband to make 

in tail, held in his wife's right, ſo as in "poten 
conditions aforementioned are obſerved, and the wife be 
made a party to and ſeal the /eaſes; and the rent is to be 
reſerved to the huſband and wife, and her heirs Ge. 
If a leaſe of the wife's land is not warranted by the fta 
tute, it is a good Jea/e againſt the huſband, though not 
againſt the wife: the huſband and wife cannot bind him 
in reverſion or remainder, 1 off, 362. 


Biſhops, Spiritual Perſons, Ec. ſeiſed in fee in right of 
their churches, may make leaſes of their ſpiritual livings 
for three lives, or one and twenty years, having all the 
qualities required by the ſtatute, in caſe of /za/es made by 
tenants in tail, 32 H. 8. c. 28. And leaſes otherwiſe 
made are to be void; but not againſt the biſhops, c. 
making them only againſt their ſucceſſors. 3 Rep. 59, 


A biſhop, &c. may make /eaſes of lands for twenty one 
years, or three lives, according to the ſtatute, without 
confirmation of dean and chapter; and at Common law 
might make them for any longer time, without limita- 
tion, with confirmatioa of dean and chapter; but this is 
reſtrained by the ſtatutes 1 Elix. c. 19. and 13 Eh. c. 
Io. Such confirmation will now make good concurrent 
leaſes for twenty-one years, &c. upon leaſes for years; 
though a biſhop cannot make a concurrent /ea/+ for life or 
lives. Woed's Int. 273. If a biſhop have two chapters, 
as there may be two or more to one biſhoprick ; both chap- _ 
1 ff. 131. 
A leaſe by a biſhop made to begin preſently for twenty- 
one years, when there is an old /ea/e in being, is good, 
no:withſtanding the ſtatute of 1 Elzz, c. 19. Moor, ca/. 
But if ſuch leaſe is to commence at a day to come, 
it will be void, 1 Leon. 44. Leaſe for three lives of a 
biſhop of tithes, is void againſt the ſucceſſor ; although 
the uſual rent be duly reſerved. Moor, caſ. 1078, 2 Cre. 
173. 

Leaſes of a dean and chapter are good, without con- 
firmation of the biſhop. Dyer 273. 2 Nelſ. Abr. 1090, 
Where there is a chapter, and no dean, they may make 
grants, Cc. and are within the ſtatute, 1 Med. 204+ 
And a prebendary is ſeiſed in right of the church within 
the equity of the ſtatute 32 H.8. c. 28. 4 Leon. 51. A 
prebendary's /ea/e confirmed by the archbiſhop, who is his 
patron, is good without confirmation of dean and chap- 
ter. 3 Bulfir, 290. But where a prebendary made a 
leaſe for years of part of his prebend, and this was con- 
firmed by dean and chapter; becauſe it was not confirmed 
likewiſe by the biſhop, who was patron and ordinary of 
the prebend, the leaſe was adjudged void. Dyer 60. If 
a prebendary hath rectories in two ſeveral dioceſes be- 
longing to his prebend, and his /ea/e of them is confirmed 
by the biſhop, dean and chapter of the dioceſe of which 
he is prebendary, it is good, though not confirmed by 
the other, Sid. 75. | 

A chancellor of a 
haſe, and it is ſaid it will be good ag 
though not confirmed, &c. Ibid. 158. If a 


cathedral church may make 2 
ainſt the ſucceſſor, 


parſon or 
'yicar 
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vicar makes a lea/+ for life or years, of lands uſually let- 
ten, reſerving the cuſtomary rent, fc. it muſt be con- 
firmed by patron and ordinary, for they are out of the 
' ſtatute 32 H. 8. c. 28. And if the parſon and ordingry 
make a leaſe for years of the glebe to the patron; and 
afterwards the patron aſſigns this leaſe to another, ſuch 
zflignment Is good, and is a confirmation of that /ea/e to 
the aſſignke. 5 Rep. 15. Ancient covenants in, former 
leaſes may be good to bind the ſucceſſor, ſo as to diſcharge 
the leſſee from payment of penſions, tenths, c. but of 
any new matter they ſhall not. 1 Vent. 223. 

By the Stat. 13 Elix. e. 20. the leaſe of a parſon is not 
good for any longer time than the parſon's reſidence upon 
bis living, without abſence fourſcore days in any year; 
and an incumbent offending contrary to this act, ſhall 
loſe a year's profit of the benefice, c. 4 Rep. A 
leaſe for-years of a ſpiritual perſon, will be void by his 
death, if it is hot according to the ſtatutes; and a /ea/e 
for life is voidable by entry, &c. of the ſucceſſor: And 
ſo in like caſes, leaſes not warranted by ſtatute, are void 
or voidable on the deaths of their makers: Acceptance of 
rent on a void leaſe ſhall not bind the ſucceſſor. 2 Cro. 


"Bs college leaſes, a third part of the rent is to be re- 
ſerved in corn, &c. 18 Elix. c. 6. By 14 Eliz. c. 11. 
it is ordained, that the 13 Fiz. c. 10. ſhall not extend 
to /eaſes of the maſters and fellows of colleges, We. of 
houſes in corporation towns, which may be made for 
forty years, Sc. But the 18 Zlzz. c. 11, makes void 
leaſes of maſters and fellows of colleges, deans and 
chapters, maſters of hoſpitals, Sc. where another /ea/e 
for years is in being, and not to be expired or ſurrender- 
ed within three years; and leaſes of ſuch perſons are to 
be made for twenty-one years or three lives, reſerving 
the accuſtomed rents, &c, Biſhops are out of this ſta- 
tute. 

If a biſhop be not biſhop Je jure, leaſes made by him 
to charge the biſhoprick, are void; though all judicial 
acts by him are good, 2 Cro. 353. And where a biſhop 
makes a leaſe, which may tend to the diminution of the 
revenues of the biſhoprick, &c. which ſhould maintain 
the ſucceſſor ; there the deprivation or tranſlation of the 
biſhop, is all one with his death. 1 nf. 329. Alſo all 
aſſurances and demiſes of biſhops lands to the King, ſhall 
be void. 1 ac. 1. c. 3. = 

Perſons for whoſe lives eſtates are held by leaſe, &c. 
remaining beyond ſea, or being abſent ſeven years; if no 
proof be made of their being alive, ſhall be accounted 
dead. 19 Car. 2. c. 6. | 

If the aſſignee of a term of years aſſigns it over to a 
poor inſolvent perſon, on purpoſe to get rid of it, he ſhall 
not be liable to rent afterwards incurred, for the privity 
of eſtate is deſtroyed by the legal aſſignment to the inſol- 
vent perſon, and it was the folly of the landlord to diſ- 
charge the original leſſee, 2 Strange 1221. 

Leaſes of the King, LZea/es made by the King, of 
part of the dutchy of Cornwall, are to be for three lives, 
or thirty-one years, and not be made diſpuniſhable of 
waſte, whereon the ancient rent is to be reſerved; and 
eſtates in reverſion, with thoſe in poſſeſſion, are not to 
exceed three lives, Cc. 13 Car. 2. c. 4. All leaſes and 
grants made by letters patent, or indentures under the 
Great Seal of England, or ſeal of the court of Excheguer, 
or by copy of court-roll, according to the cuſtom of the 
manors of rhe dutchy of Cornwall, not exceeding one, 
two or three lives, or ſome term determinable thereon, 
Sc. are confirmed; and covenants, conditions, &c. in 
leaſes for lives or years, ſhall be good in law, as if the 
King were ſeiſed in fee-ſimple. Strat. 1 Fac. 2. c. 9. See 
5 86 V. & M. c. 18. 12 Ann. c. 22. And leaſes from 
the crown of lands in England and Wales, and under the 
ſeals of the dutchy of Lancaſter, &c. for one, two or three 
lives, or terms not exceeding fifty years, are allowed time 
for inrollment, Fc. by 10 Hun. c. 18. Leaſes made by 
the Prince of Vales of lands, Sc. in the dutchy of Corn- 
wall, for three lives or thirty-one years, on which is re- 

ſerved the moſt uſual rent paid for the greateſt part of 
twenty years before, ſhall be good againſt the King, the 
Prince, and their heirs, c. and the conditions of ſuch 
leaſes be as effectual, as if the Prince had been ſeiſed of 


| 
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i 


, abſolute eſtate in fee-fimple in the lands. Stat. 10 


Geo. 2E. Co 29. 


A freehold leaſe for three lives, differs from a chattel 
leaſe only in this, viz. That the habendur is to the leſſee, 


his heirs and aſſigns, for and during the natural lives 
him the ſaid C. D. E. his wife, and T. D. his ſon, and 
during the life natural of every and either of them longeſt 
living. And in every covenant, the leſſee covenants for 
himſelf, his heirs and aſſigns; and the covenants are the 
ſame as in a chattel leaſe; with the addition of a letter of 
attorney at the end, to deliver poſſeſſion and ſeiſin, as in 
a deed of feoffment. | 3 | 4 5 
See more concerning leaſes, New Abr. V. z. tit. Leaſes, 
and 10 Fin. Abr. 299, 368, 396, 419. „ 
Leaſe and Releaſe, Is a conveyance of right or in- 


tereſt in lands or tenements, to another that hath the 


polſeſſion thereof. Accomp. Conv. 1 V. 129. Though 
the deed of feoffment was the uſual conveyance at Com- 


mon law; yet fince the ſtatute of 27 H. 8. c. 10. of uſes,. 


the conveyance by leaſe and releaſe has taken place of it, 
and is become a very common aſſurance to paſs lands and 
tenements; for it amounts to a feoffment, the uſe draw- 


ing after it the poſſeſſion without actual entry, &c, and 


ſapplying the place of livery' and ſeiſin, required in 


that deed: In the making it, a leaſe or bargain and ſale 


for a year, or ſuch like term, is firſt prepared aad exe- 
cuted ; to the intent that by virtue thereof the leſſee may 
be in actual poſſeſſion of the lands intended to be con- 
veyed by the releaſe, and thereby and by force of the 
ſtatute 27 H. 8. c. 10. for transferring of uſes into poſ- 
ſeſſion, be enabled to take and accept a grant of the re- 
verſion and inherirance of the ſaid lands, &c. to the uſe 
of himſelf and his heirs for ever: upon which the releaſe 
is accordingly made, reciting the leaſe, and declaring 
the uſes: And in theſe cafes, a pepper-corn rent in the 
leaſe for a year is a ſufficient reſervation to raiſe an uſe, 
to make the leſſee capable of a releaſe. 2 Yen, 35. 2 
Mod: 204 , | - 

When an eſtate is conveyed by Jea/e and releaſe, in the 
leaſe for a year there muſt be the words, bargain and ſeil 
for money, and five ſhillings or any other ſum, though 
never paid, 1s a good conſideration, whereupon the bar- 
gainee for a year is immediately in poſſeſſion on the exe- 
cuting of the deed, without actual entry: if only the 
words demiſe, grant and to farm let are uſed, in that caſe 
the leſſee cannot accept of a releaſe of the inheritance until 
he hath actually entered and is in poſſeſſion. 2 Lil. Abr. 
435. But where Littleton ſays that if a /za/e is made for 
years and the leſſor releaſes to the leſſee before entry 
ſuch releaſe is void, becauſe the leſſee had only a right, 
and not the poſſeſſion; and ſuch releaſe ſhall not enure to 
enlarge the eſtate, without the poſſeſſion : though this is 
true at Common /aw, it is not ſo now upon the fatute of 
uſer. 2 Mod. 250, 251, And if a man make a leaſe for 
life, remainder for life, and the firſt leſſee dieth; on 
which the leſſor releaſes to him in remainder, before en- 
try; this is a good releaſe to enlarge the eſtate, he having 
an eſtate in law capable of enlargement by releaſe, before 
entry had. 1 rfl. 270. 

No perſon can make a bargain and ſale, who hath not 


poſſeſſion of the lands: but it is not neceſſary to reſerve. 


a rent therein; becauſe the conſideration of money raiſes 
the uſe. If a leaſe be avitheut any ſuch confideration, the 
leſſee hath not any eſtate till entry, nor hath the leſſor 
any reverſion ; and therefore a releaſe will not operate, 
Sc. I Ia. 270, 278, Cro. Fac. 169. 1 Mod. 263. 
On leaſe at will, a releaſe ſhall be good by reaſon of the 
privity between the parties : but if a man be only tenant 
at ſufferance, the releaſe will not enureto him; and as to 
the perſon who hath the reverſion it is void, for ſuch 
tenant hath not any poſſc ſſion, there being no eſtate 
in him. Lit. Se. 461, 462. Cro. Elix. 21. Dyer 251. 
It is neceſſary in all caſes where a releaſe of lands is made, 
that the eltate be turned to a right; as in a diſſeiſin, &c. 
where there are two rights, a right of poſſeſſion in the 
diſſeiſor, and a right to the eſtate in the diſſeiſee; now 
when the diſſeiſee hath releaſed to the diſſeiſor, here the 
diſſeiſor hath both the rights in him, vis, The right to 
the eſtate, and alſo to the poſſeſſion: or elſe it is requiſite 
that there be privity of eſtate between the tenant in poſ- 
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{fon ind the releſſor; for a releaſe will not operate 


without privity. 2 Lil. 435. A releaſe made by one 
that at the time of the making thereof had no right, is 
void; and a releaſe made to one that at the time of 
making thereof hath nothing in the lands, is alſo void, 
becauſe he ought to have a freehold, or a poſſeſſion or 
I 1 . N. E Max. | 
Pere that — a releaſe muſt have an eſtate in himſelf, 
out of which the eſtate may be derived to the releſſee; the 
releſſee is to have an eſtate in poſſeſſion in deed or in law, 
in the land whereof the releaſe is made, as a foundation 
for the releaſe; there muſt be privity of eſtate between 
the releſſor and releſſee; and be ſufficient words in law 
not only to make the releaſe, but alſo to create and raiſe 
2 new eſtate, or the releaſe will not be good. 1 ft. 22. 
A relcaſe to a man and his heirs will paſs a fee-fimple ; 
and if made to a man, and the heirs of his body, by this 
the releſſee bath an eſtate-tail: But a releaſe of a man's 
right in fee-ſimple, is not ſufficient to paſs a fee-ſimple. 
1 A. 273, And if a perſon releaſe to another all his 
right which he bath in the land, without uſing any more 
words, as To bold to him and Bis heirs, Sc. the releſſee 
hath only an eſtate for life. Dyer 263. A releaſe made 
to a tenant in tail, or for life, of right to land, ſhall ex- 
tend to him in remainder or reverſion. 1 If. 267. By 
releaſe of all a man's right unto lands, all actions, entries, 
titles of dower, rents, &c. are diſcharged ; though it bars 
not a right that ſhall deſcend afterwards: And a releaſe 
of all right in ſuch land will not diſcharge a judgment 
not executed ; becauſe ſuch judgment doth not veſt any 
right ; but only makes the land liable ro execution, 8 
Rep- 151. 3 Salk. 298. 
It is ſaid a releaſe of all one's title to lands, is a releaſe 
of all one's right. Lit. 509. 1 nf}. 292. By a releaſe 
of all entries, or right of entry, a man hath into lands, 
without more words, the releſſor is barred of all right or 
power of entry into thoſe lands; and yet if a man have 
a double remedy, wiz. a right of entry, and an action to 
recover, and then releaſe all entries, by this he is not 
barred and excluded his action; nor doth a releaſe of 
actions bar the right of entry. Plowd. 484. 1 Inft. 345. 
A releaſe made by deed- poll, of right to lands, Oc. needs 
no other execution than ſealing and delivery; and will 
operate without conſideration ; But it 1s convenient to put 
a valuable confideration therein; leſt it ſhould be judged 
fraudulent by ſtatute. Lit. Sed. 445. Lil. Convey. 230, 
248. Cro. Jac. 270. | 
A releaſe that doth not enure by way of paſſing away 
an eſtate, or extinguiſhment, may be made upon con- 
dition or with a defeaſance, fo as the condition, c. be 
contained in the releaſe, or delivered at the ſame time 
with it; And there may be a recital, covenants, warran- 
ty, fc. inſerted in this releaſe; though it is ſaid the deed 
13 good, without any ſuch additions. Accom. Convey, 
Val. 1. : | 
In a leaſe and releaſe to make a tenant to the præcipe to 
ſuffer a recovery, where the releaſe is made to 4. B. and 
his heirs, (wiz. the tenant to the precip) it muſt be alſo 
ſaid to the w/e of him the ſaid A. B. and his heirs and aſſigns 
for ever ; for the releſſee maſt be abſolute tenant of the 
freehold. 2 Vent. 312. Lil. Convezance 251. And a re- 
leaſe made on truſt, muſt be to A. B. his heirs and aſſigns, 
to tbe only uſe and behoof 1 the relefſee his heirs and aſſigns 
or ever; in truſt for C. D. who is to be a party to the 
„ and the purchaſe-money to be paid by the cui 
gue iruft : If the words to the uſe, Ce. are not inſerted in 
the releaſe, the eſtate doth not execute by the ſtatute of 
uſes, and the truſt is void. Lil. Ibid. 233, 251. A leaſe 
and releaſe make but one conveyance, being 1a the nature 
of one deed. 1 Mod. 252. 
Ir may not be improper here to obſerve, that in a court 
of equity, either ſauppreſſio weri, or ſuggeſlio fal/i, is a good 
reaſon to ſet aſide any releaſe or conveyance. 1 Will. 
Rep. 239, 240, 727. 
Lcat, A mill. liat, corruptly millear, A trench to 
convey water to or from a mill, mentioned in Stat. 
7 Fac. 1. cap. 19. but moſt peculiarly to Devonſhire, 
where in conveyances the word does frequently occur. 


Comwerll. : 
4 


for 


incur a forfeiture of 407. 


L 1 a 


Leather, There are ſeveral ſtatutes relating to 
as the 27 H. 8. c. 14. direQs packers to 1 2 
I hatber to be tranſported; but the 18 Flix, e. 9. pro 
hilfts the miri of leather, on penalty of forfeiture, 
Ce. Though by 20 Car. e. 5. tranſportation of leather 
is allowed to Scotland, Ireland, or any foreign countr 
paying a cuſtom or duty; which ſtatute is. conginueq by 
divers ſubſequent acts. No perſon ſhall lee, 0 
ſell again, under the penalty of forfeiture: none but tan 
ners are to buy any rough hides of /eather, or calve-ſcins 
in the hair, on pain of forfeiture; and no perſon ſhall 
foreſtal hides, under the penalty of 6s, 84. a hige 
Leather not ſufficiently tanned, is to be forfeited. fa 
Londen, the Lord Mayor and Aldermen are to appoint and 
ſwear ſearchers of leatber, out of the company of Hoe 
makers, &c. and alſo triers of ſufficient leather ; and the 
ſame is to be done by mayors, &c, in other towns and 
corporations; and ſearchers allowing inſufficient /:a:Z,- 
r Shoemakers making ſhoes of in. 
ſufficient /carber, are liable to 37. 4 d. penalty. 1 Fac, 1, 
#30; 3 
Red tanned leather is to be brought into o 

markets, and ſearched and ſealed 4. . 


or ſhall be forfeited; and contracts for ſale otherwiſe t 
be void. 13 U 14 Car. 2. c. 7. Hides of leather bs 


adjudged the ware and manufacture of the currier, and 
ſubject to ſearch, Wc. All perſons dealing in J:ather 
may buy tanned leather ſearched in open market; and 
any perſon may buy or ſell leather hides or ſkins by weight. 
1 H. & M. c. 33. Duties are granted on /eather, and 
entries to be made of tan- yards, under the penalty of p. 
and tanners and leatber- dreſſers uſing any private tan- 
yards, or concealing ſkins, &c. ſhall forfeit 200. levi. 
able by juſtices of peace, by diſtreſs, Cc. 9 Aun. c. 11. 
See 5 Geo. 1. c. 2. and 9 Geo. 1. e. 27. Artificers may 
freely buy their /eather, and cut it and ſell it in ſmall 
pieces. 12 Geo. 2. c. 25. Penalty on curriers neglect- 
ing to curry leather. 1bi4, For the increaſe of the draw- 
back upon Jeather exported, ſee Stat. 12 Ann, flat. 2. 
e. 9. Vide Tanners, 
ccatoz, A debauched perſon, lecher, or whore. 
maſter, Sciant, quod ego Johannes Conflabularius 
Ceftrie dedi Hagoni de Dutton et Heredibus ſuis Magiſtra- 
tum onnium Leccatorum et Meretricum in, Ec, Salvo Jure 
meo mibi et bæredibus meis Ann, 1220. 
Lecherwite, A fine on adulterers and fornicators, See 
Lairawite. 
Letifternium, A bed; ſometimes all that belongs to 
a bed. Flor. Worc. pag. 631. : 
Leſtrinum, Is taken for a pulpit. Mon. Ang. tom. 3. 
p. 243. | 
Letturer, (Pre/efor) A reader of /efures; and in 
London, and other cities, there are /eFerers who are aſſiſt- 
ants to the refors of churches in preaching, &c. Theſe 
leAurers are choſen by the veſtry, or chief inhabitants of 
the pariſh, and are uſually the afternoon preachers : The 
law requires, that they ſhould have the conſent of thoſe 
by whom they are employed, and likewiſe the approba- 
tion and admiſſion of the ordinary; and they are, at the 
time of their admiſſion, to ſubſcribe to the thirty-nine 


articles of religion, c. required by the fat. 13 & 14 


Car. 2. c. 4. They are to be licenſed by the biſhop, as 
other miniſters, and a man cannot be a /eFurer without 
a licence from the biſhop or archbiſhop ; but the power 
of a biſhop, Ec. is only as to the qualification and fit- 
neſs of the perſon, and not as to the right of the /zZurc- 
ſhip ; for if a biſhop determine in favour of a lecturer, 3 
probibition may be granted to try the right. Mich. 127. 
3. B. R. If le&urers preach in the week days, they muſt 
read the Common Prayer for the day when they firſt 
preach, and declare their aſſent to that book; they 
are likewiſe to do the ſame the firſt /eFure day in 
every month, ſo long as they continue /zfurers, Or they 
ſhall be diſabled to preach till they conform to the ſame: 


And if they preach before ſuch conformity, they may 
be committed to priſon for three months, by warrant 
certificate of 


of two juſtices of peace, granted on the ce 
the ordinary, 13 & 14 Car. 2. c. 4+ Rights Clirge 


338. Where 


4 1 * ä 8 A aA = 7 
9 . l 


| Where hifures ate to be preached or read in any cathe- 
dral or collegiate church, if the ladburer openly, ap the 


time aforeſaid, declare his aſſent to all things in the book 


of Common Prayer, it ſhall be ſufficient; and univerſity 
ſermons or lectures are excepted out of the act concerning 
l:Qures. There are ladures founded by the donations of 
pious perſons; the /efurers whereof are appointed by the 
founders 3 without any-interpoſition or conſent of rectors 
of churches, Sc. though with the leave and approbation 
of the biſhop; ſuch as that of lady Maier at St. Paul's, 
&c. But ſuch is not intitled to the pulpit without the 


\ conſent of the rector, or vicar, in whom the freehold of 


the church is. Caſes B. R. 420, 433+ of . 
Letturers of Divinity, Law, Phyſick, &c, in the uni- 
verlities of Oxford and Cambridge. Vide Regius Pro- 
r. 8 | ; 
; Lefurnium, (leforium) The deſk or reading place in 
churches. Stat. Eccl. Paul. Lond, MS. 44. 
Ledgrave, The chief man of the Larhe or Lethe, - See 


. Lathreve. 


Ledo, (Ledona) The riſing water or increaſe of the 
ſea, —Ledo ſex Horas inundationis et totidem receſſus habet, 
9 Leta, wiſus Franci plegii, Is otherwiſe called a 
Jaw-day, Smith de Rep. Ang. lib. 2. cap. 18. and ſeems 
to have grown from the Saxon le, which (as appears by 
the laws of King Edward, 2 by Lambard, num. 
34.) was a court of juriſdiftion above the wapentake or 
hundred. According to others; it is ſaid to be Leta, 
From the Sax. Lite, i. e. Parwus, quaſi a little court; 
or from the German, Laet, a country judge. 

Many lords, together with their courts- baron, have 
likewile leets adjoined, and thereby enquire of ſuch 
tranſgreſſions as are ſubject to the enquiry and correction 
of this court, See Kitchin, and Britton, cap. 28. But 
this court, in whoſe manor ſoever it be kept, is accounted 
the King's court, becauſe the authority thereof originally 
belongs to the crown, Aitchin, fol. 6. Dyer, fol. 64. 
ſaith, that this leet was firſt derived from the ſheriff*s torn, 
And it enquiteth of all offences under high treaſon, com- 
mitted againſt the crown and dignity of the King, though 
it cannot puniſh many, but muſt certify them to the 


Juſtices of aſſiſe, by the ſtatute of 1 Ed. 3. cap. ult. but 


what things are only inquirable, and what puniſhable, 
ſee Kitchin in the charge of a court-leet, from fol. 8. to 
fol. 20. See alſo the ſtatute 8 Ed. 2. and 4 ft. 261. 
Hæc eft curia preſca illa, (ſaith Spelman). que inter Saxones 


ad Friburgos, decanias tenementales pertinebat. The juriſ- 


diction of bailiffs within the dutchy of Normandy, in the 
compaſs of their provinces, ſeems to be the ſame, or very 
like our leet, cap. 4. of the Grand Cuſlumary, Leet comes 
from the Sax. Let, i. e. cenſura, arbitrium; or from 
Letan, cenſere, ſtimare. Quod in hac olim curia de dam- 
is eftimabatur inter vicinos emergentibus, ut patet in LL. 
Edw. Conf. cap. 10. See Sir William Dugdale's War- 
wiekſhire, fol. 2. | 

A court-leet is a court of record, having the ſame 
juriſdiction within ſome particular precinct, which the 
ſheriff's torn hath in the county. Finch 246. 2 Hawk. 
P. C. 92. | 9-3 | 

The ſtatute 18 Ed. 2. which ſhews of what things the 
ſheriff's torn and court-leet ſhall have conuſance, does 
not confine their juriſdiction to thoſe particulars enume- 
rated in the ſtatute, 4 nfl. 261. Cromp. Jur. 213. See 
Court-Leet. And Black. Com. 4 V. 270, 404, 417. 

Leets or Leits, Meetings appointed for che nomination 
or elections of officers ; often mentioned in archbiſhop 
Spot/awoed's Hiſtory of the Church of Scotland. | 

Lega & Laifta, Anciently the allay of money was fo 
called Debita nummi temperies, guam weteres legam & lactam 
appellabant. Spelm. | 

Legabilis, Signifies what is not entailed as hereditary; 
but may be bequeathed by legacy, in a laſt will and teſ- 
tament. Articula propeſit. in parliamento coram Rege, Anno 
1234. | 

Legacy, (lgatum) Is a perpetual thing given by a 
man's laſt will and teſtament; and he to whom ſuch 
legacy is given, is called a /egatee; and there is a refiduary 
gatec. f 


* 


— 


Of legatert, time of nch, and lapſid legaciti, 


It ſeems neceſſary, that the legatee ſhould be born at 
the time of making the will; and it has been adjudged, 
Where legacies were given to a man's children, that thoſe 
who were born afterwards ſhould have no ſhare thereof. 
1 Bull. 153. But it has been otherwiſe decreed in Chan- 


cery. 1 Ch. Rep. 301. A man deviſed 200/. apiece to 


the two children of A. B. at the end of ten years after the 
death of the teſtator ; afcerwards the children died within 
the ten years; and it was held a Jap/ed legacy: for there 
is a difference where a dewi/e is to take effect at a future 
time; and where the payment is to be made at a future 
time; and whenever the time is annexed to the legacy it- 
ſelf, and not to the payment of it, if the legatee dies before 


the time happens, it is a lapſed legacy. 2 Salk. 415. A 


bequeſt of money to one at the age of twenty-one, or day 
of marriage, without ſaying to be paid at that time, and 


the legatee dies before the term ; this is a lapſed legacy: 


And ſo it is if the deviſe had been to her when ſhe ſhall 
marry ; or when a ſon ſhall come of age, and they die 
fore. Godb. 182. 2 Vit. 342. 


But a deviſe of a ſum of money,; to be paid at the day 
of marriage, or age of twenty-one years ; if the legatee 
die before either of theſe happen, the legatee's admini- 
ſtrator ſhall have it, becauſe the legatee had a preſent in- 
teret, thiough the time of payment was not yet come; and 


it is a charge on the perſonal eſtate which was in being at 


the teſtator s death; and if it were diſcharged by this ac- 
cident, then it would be for the benefit of the executor; 


which was never intended by the teſtator. 2 Vent. 366. 


2 Leu. 207. A father bequeathed goods to his ſon, 


when he ſhould be of the age of twenty-one years, and if 


he die before that time, then his daughter ſhould have 
them ; afterwards the father died, and then the ſon died 
before he was of age; adjudged, that the daughter ſhall 
have the goods given in legacy immediately, and not ſtay 
till her brother would have been of age, if he had lived. 
1 Aud. 33. And where a legacy was deviſed to an infant, 
to be paid when he ſhall come of age, and he died before 
that time; it was ruled that his adminiſtrator ſhould have 
it preſently, and not ſtay until the infant ſhould have been 
of age, if he had lived. 1 Leon. 278. In a caſe of this 
nature, it has been decreed in equity, that although the 
adminiſtrator ſhould have the legacy, yet he muſt wait for 
it till ſuch time as the child would have come to twenty- 
one. 2 Ferz. 199. 


Of legacies deviſed ont of real eftates, xc. 


Where a legacy is to ariſe out of the real eſtate, it ſhall 
not go to the repreſentative of the legatee ; but ſiak in the 


| inheritance: And yet where 1000 J. was given by a per- 


ſon out of lands, to his daughter, and intereſt to bè com- 
puted from his death, &c. here, though the legatee died 
before the time appointed for paying the ſame, it was 
held the legacy ſhould be raiſed notwithſtanding; and the 


| Lord Chancellor ſaid, that this legacy was a veſted one. 


2 Fern. Rep. 617. Barnardiſt. 328, 330. A perſon by 
will, &c. gives a portion or legacy to a child, payable 
at twenty-one years of age, out of a real and perſonal 
eſtate, and the child dies before the legacy becomes pay- 
ablez in that caſe, ſo much thereof as the perſonal eſtate 
will pay, ſhall go to the child's executors and adminiſtra- 
tors: But ſo far as the legacy is charged upon the land, 
it is ſaid it ſhall fink. 2 Peere Williams 613. Alſo if a 
legacy be given to one, to be paid out of ſuch a fund, 
and the ſame fails; ic has been reſolved, that it ought to 
be paid out of the perſonal eſtate, and the failing of the 


manner appointed for payment ſhall not defeat the legacy, 


1 Peere Williams 779. One by will diſpoſes of his eſtate 


in legacies, and afterwards by parol, or word of mouth, 
gives a bill for a certain ſum, to be delivered over to 
another, if he the teſtator ſhould die of that ſickneſs ; 
this is adjudged good, but it being* in the nature of a 
legacy, may he deemed fraudulent agaiaſt creditors, 
Ibid. 405, 406. | 
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Of payment of legacies, &c. 


If a legacy when due be paid to the father of an infant, 


it is no good payment; and the executor may be obliged 
in equity to pay it over again: And where any legacy is 
bequeathed to a feme covert, paying it to her alone, is 
not ſufficient, without her huſband. 1 Fern. 261, As 
an executor is not obliged to pay a legacy, without ſe- 
curity given him by the legatee to refund, if there are 
debts, becauſe the legacy is not due till the debts are paid, 
and a man mult be juſt before he is charitable; ſo in ſome 
caſes, the executor may be compelled to give ſecurity to 
the legatee for the payment of his legacy; as where a 
teſtator bequeathed 1000“. to a perſon, to be paid at the 
age of twenty-one, and made an cxecutor, and died; 
3 the legatee exhibited a bill in equity againſt 
the executor, ſetting forth that he had waſted the ellate, 
and praying that he might give ſecurity to pay the legacy 


when it ſhould become due; and it was ordered accord- 


ipgly. 1 Ch. Rep. 136, 257. 
Of intereft ox legacies. 


If a legacy is deviſed, and mo certain tims of payment, 
and the legatee is an infan?, he ſhall have zintereft for the 
legacy from the expiration of one 'year after the teſtator's 
death; for ſo long the executor ſhall have, that he may 
ſee whether there are any debts, and no laches ſhall be 
imputed to the infant; But if the legatee be of full age, 
he ſhall have no intereſt but from the time of the demand 
of his legacy. Where a legacy is payable at @ day certain, 
it muſt be paid with intereſt from that day. 2 Salt. 415. 
2 Nelf. Abr. 1114. A perſon gives a legacy charged up- 
on land, which yields rents and profits, and there is no day 
of payment mentioned, the legacy ſhall carry intereſt from 
tbe teſtator a death, becauſe the land yields profit from 
that time : Though were it charged on the per/onal elare, 
and the will mentions no time for paying it, there the 
legacy bears intereſt only from the end of a year, aſter 
the death of the teſtator; which is ſaid to be the ſettled 
difference. 2 Peere Williams 26. It has been decreed in 
equity, that although a legacy be deviſed co be paid at a 
certain time, it carries intereſt only from ſuch time as it 
is demanded : It is otherwiſe of a debt; and ia ſuch caſe 
non-payment at the day, has been held no breach, with- 
out demand and refuſal. Preced. Chanc. 161, See Abr. 
Caſ. Eq. 286. One having a legacy given him, pay- 
able within a year, knew nothing of it till a great while 
afterwards, when the executor publiſhed it in the Gaxeite; 
here Chancery would allow no intereſt, but the bare 
legacy. Preced. Chanc. 1 l. The aſſent or agreement of 
the executor is firft to be obtained before any legacy can 
be taken; until then the legatee may not meddle with 
the legacy, becauſe the executor 1s to pay debts before 
legacies, &c. Med Infl. 329. And this is the reaſon 
why no property can be transferred to the legatee, with- 


out the executor's aſſent: If the executor refuſes to aſſent | 


to a legacy, be may be obliged to it by a court of equity, 
or the ſpiritual court. March, Rep. 19. 


Os fuing for legacies. 


Legacies being gratuities, and no duties, action will 
not lie at Common law for the recovery of a legacy ; but 
remedy is to be had in the Chancery or ſpiritual court. 
Allen 38. The cognizance of a legacy properly belongs 
to the ſpiritual courts, for ſuch bequeſts were not good by 


the Common law; but this is to be underſtood, where a |. 


legacy is deviſed generally: If it is payable out of the land, 
or out of the profits of the land, an action on the caſe lies 
at Common law ; but the uſual remedy is in Chancery. 
Sid. 44. 3 Salk. 223. By Holt Ch. Juſt. A legatee may 
maintain an action of debt at Common law againſt the 
owner of land, out of which the legacy is to be paid ; and 
ſince the ſtatute of wills gives him a right, by conſequence 
he ſhall have an action at law to recover it. 2 Sa/k, 
415. And ſometimes the Common law takes notice of a 
legacy, not directly, but in a collateral way; as where 
the executor promiſed to pay the money, if the legatee 
would ſorbear to ſue for the legacy, this was adjudged a 


: 


good conſideration to ground an aftion ali » 
would not lie for a legacy in ſpecie, which Ss ome 4 
veſt the ſpiritual court of what properly belonged to th 4 
juriſdiction, by turning ſuits which might be os 1 
there into actions on the caſe,” Raym, 23. If * 
given by bond to pay a legacy, in ſuch caſe an ad , 
at law is the proper remedy z by giving the bond, the 1 
gacy is as it were extinct, and becomes a debt at C 4 
mon law, and the legatee can'never afterwards ſue 12 
in the ſpiritual court. Yelv. 39. For the recover of 2 
gebt or ſuch like thing in action, given by way of lee 
it is beſt to make the legatee executor as to that debe . 
or he muſt have a letter of attorney to ſue in the 85 4 
tor's name. M cod s Inft. 3 30. 825 


0 a deviſes a creditors, and who capable ef being legatres | 


his debt, it ſhall be taken in ſatisſaction of it: 

2 5 2 v leſs, it ſhall not be 0 ts Lp er 
thereof; but as a legacy is a pift, ſometi 

has been decreed vck. 1 9400 1 55. 3 
a greater legacy is given by a codicil, to the ſane perſon 
that was legatee in the will, it ſhall not be a ſatis faction 
unleſs fo expreſſed. 1 Peere Williams 424. The name 
of a legatee being very falſly ſpelt, it was referred 10 a 
maſter in Chancery, to examine Who was the perſon in- 
tended, 1bid. 425. Some perſons are incapable of takin 

by legacy, by ſeveral ſtatutes; as the 13 V. 3. c. 6, = 
lating to officers, lawyers, e. not taking the oaths; and 
5 Geo. I. c. 27. concerning artificers going abroad, e 
A ſum bequeathed out of a debt muſt be paid, though the 
debt is recovered by the teſtator; otherwiſe of a he. 
queſt of the debt itſelf. 2 Strange 824. One cannot 
ſue in the ſpiritual court for a donatio morti; cauſa, 
2 Strange 777. See Executor and Wil's, Nay Abr, 
3 tit. Legacies, And Black. Com. 2 V. 512. 37. 


Legalis homo, Is uſed for him who ſtands re4us ;» 
curia, not outlawed, excommunicated, or infamous; and 
in this ſenſe are the words probi & legales homines : Hence 
alſo legality is taken for the condition of ſuch a man. 
Leg. Ed. Conf. c. 18. 

Legalis Woneta Ingliz, Lawful money of England, 
15 gold or filver money coined here by the King's autho- 
rity, Sc. 1 If. 207. See Coin. | 

 Legatary, (Legatarizs) He or ſhe to whom any thing 
is bequeathed; a legatee. Sir Henry Spelman ſays, it is 


Where a teſtator gives his debtee a legacy preater than 


| ſometimes uſed pro legato wel nuncio. 


Legate, (Legatzs) An ambaſſador or Pope's Nuncio. 
And there are two forts of Jegates, a legate a latere, and 
legatus natus ; the difference between whom is thus: /e- 


| gatus a latere was uſually one of the Pope's family veſted 


with the greateſt authority in all eccleſiaſtical affairs over 
the whole kingdom where he was ſent; and, during the 
time of his /zgation, he might determine even thoſe appeals 
which had been made from thence to Rome : Legatus natus 
had a more limited juriſdiction, but was exempted from 
the authority of the /egate à /atere ; and he could exerciſe 
his juriſdiction in his own province. The Popes of Rome 
had formerly in Exg/and the archbiſhops of Canterbury 


their /egatus natus; and, upon extraordinary occaſions, 


ſent over legatus a latere. 

Legatee, Is the perſon to whom a legacy is bequeathed 
by a laſt will. 

Legatozy, (mentioned in ſtat. 27 Zliz. cap. 16.) The 
ſame with /egatary. 

Legatum, In the eccleſiaftick ſenſe, was a legacy given 
to the church or accuſtomed mortuary, Cowell, | 

Legem facere, To make law, or oath: Legem babere, 

to be capable of giving evidence upon oath; Minor nou 
habet legem. Selden's Notes on Heng. 133. | 

Legergild, (Legergildum) See Lecherwite and Lgir- 
Wie. 
Legioſus, Litigious, and ſo ſubjected to a courſe of 
law. Cowell. | 


Legitimation, (Legitimatio A making lawful or 1 
gitimate; and naturalization, Gr. makes a foreigner 2 


lawful ſubjeR of the ſtate. 


| Leipa, 


2 Salk. 508, If. 


oe P | \ 
Oh ET Wes, A VN” RE OE PS FR Mat, * — ö 


” — 0 k * " —_— - = 
I ET ITT ETSY N 
; | 


1 * - = 
- N wt, GETS 
F 


. 
8 LEI 31 TIT c r N Pe 
> M — _—_— EY ON N n « 4 gt M2 7 ON we £ CF row "ij \ + z 
8 5 . 1%ꝓCͥ 11! d ohne ad ht ks 
o q 5 4 ey 2 * - - 


people of his congregation, and obliged to return them to 


L ©. 


Leipa, A departure from ſervice, —S! quis A Domino 
ſao fine licentia diſeedat, at leipa emendetur, & redire co- 
aur. Leg. Hen. I. cap. 43- | ; | 

Leirwit, (Mul#a adulteriorum. Flea, lib. I. cap. 7. ) 
[s uſed for a liberty, whereby a lord challengeth the pe- 
nalty of one that lieth unlawfully with his bond-woman, 
Comvell. |; | , 

Lemon juice, See Lime, © 


Lent, (From the Germ. Lentz. i. e. Ver, the ſpring 


a) [Is 2 time for faſting for forty days, next beſore 
[op Ky mentioned in the ſtat. 2 & 3 Ed. G c. 19. And 
fri commanded to be obſerved in Eng/and by Ercombert, 
ſeventh King of Kent, before the year 800. Baker's Chron. 

No meat was formerly to be eaten in Leut, or on Wed- 
ne/days Or other kh days, but by licence, under certain 
penalties. 27 Elix. cap. 7. And butchers were not to kill 
fleſh in the Lent, unleſs for victualling ſhips, Se. See 
Guadrageſiua. ; 
7 Lace, (Leppe & Laſſe) Is a cuſtom in the 
manor of #rittel in Com. E ex, that every cart which 
goes over Greenbury within that manor, (except it be the 
cart of a nobleman) (hall pay 4 4. to the lord. This 
Greenbury is conceived to have been ancieatly a market- 
place; on which account this privilege was granted, 
Blount, : . . | 

Lepa, A meaſu:e which contained the third part of 
two buſhels: Whence we derive a /eed-leap. Du Cange. 

Lepozarius, A greyhound for the hare. Concedo eis duos 
leporarios, Sc. ad leporem capiendum in forefla noftra de 
Eſfexia. Mon. Aug. tom. 2. fol. 283. | 

Lepozium, Is a place where, hares are kept together. 


Mon. Ang. tom. 2. fol. 1035. f : 5 
Le pꝛolo amovendo, An ancient writ that lies to remove 


a leper or lazer, who thruſts himſelf into the company of 


his neighbours in any pariſh, either in the church, or at 
other public meetings, to their annoyance, Reg. Orig. 
247. - The writ lieth againſt thoſe /zpers that appear out- 
wardly to be ſuch, by ſores on their bodies, ſmell, c. 
and not againſt others: And if a man be a leper, and keep 
within his houſe, ſo as not to converſe with his neighbours; 
he ſhall not be removed. New Nat. Br. 521. 


Le Roy le veut, Words by which the Royal Agent is 


ſigniſied by the clerk of the parliament to public bills; 
and to a private bill the King's anſwer is, Soi fait comme 
il eft deſire. | 

Ie Roy fe Fviſcra, And by theſe words to a bill, 
preſented to the King by his houſes of parliament, are un- 
derſtood his denial of that bill. By this means the in- 
decency of a poſitive refuſal to give the Royal Aent to a 
bill paſſed by the Lords and Commons is avoided. 

Leſchewes, Trees fallen by chance, or windfalls. 
Broke's Abr. 341. „ 

Lefia, A leaſh of greyhounds, now reſtrained to the 
number of three, but formerly more. Spe/m. 

Lefpegend, (Sax. Le/ pegen) Baro minor. hominibus quos 
Argli Leipegend nuncupant, Dani vero young men wocant, 
Sc. Conſtitut. Canut. de Foreſta, Art. 2. * 

Leſſa, A legacy; and from this word alſo lcaſe is de- 
rived, Mon. Angl. tom. 1. pag. 562. | 
Leſſoz and Leflee, The parties to a leaſe, See 
Leaſe, - , 

Leſtage, Mentioned in ſome writers, is the ſame as 

laſtage. | 

Leftagefry, Leſtage-free, or exempt from the duty of 
paying ballaſt money, Cowell. Es 

Leswes, or Lelves, Is a word uſed in Domęſday, to 
ſignify paſtures, as is (till uſed in many places of Eng- 
land, and often inſerted. in deeds and conveyances. 
Convell, 2 ö | 

Letare Jeruſatem, Was uſed for the cuſtomary obla- 
tions made on Mialent Sunday, when the proper hymn was 
Letare Feruſalem, &c. by the inhabitants within a dioceſe 
to the mother cathedral chlirch; and theſe voluntary of- 
terings on that day, were by degrees ſettled into an annual 
compoſition or pecuniary payment, charged on the pard 
chial prieſt, who was preſumed to receive them from the 


the cathedral church; and chis among other burdens was 
at length thrown on the oppreſſed vicars, as appears by 


| conry of Huntingdon, anno 1290, where it is provided, 


From the aucient cuſtom of proceſſions at that time, be- 
gan the practice, which is {till retained in many parts of 
England, of Mothering, or going to viſit parents on Mid- 
lent Sunday. See Quadrage/imalia, | 


Letters, Where it is felony to ſend letters without a 


Extorting money, Ic. by threatening letters, to be puniſh 
ed by fine and impriſonment, or by pillory, whipping, or 
tranſportation. . 30 Geo, 2. cap. 24. See 4 Black, Com. 
144. | a | | FP 
Letter Miſſive koz eleting of a Biſhop, A letter 
from the King to the dean and chapter containing the 
name of the perſon whom he would have them elect. 
-ilach. Come; 30 1:44 ; PP RATE 

Letter Miflive in Chancerp. If a peer is a defendant 
in the court of Chancery, the Lord Chancellor ſends a 
letter miſts to him to requelt his appearance, together 
wich a copy of the bill; if he neglects to appear, then he 


may be ſerved with a ſubpena; if he continues ſtill in con- 
tempt a ſequeſtration iſſues out immediately againſt his 


lands and goods, without any of the meſne proceſs of at- 
tachments, &c. which are directed only againſt the per- 
ſon, therefore cannot affect a lord of parliament. The 
ſame proceſs iſſues againſt a member of the houſe of com- 
mons, except that the Lord Chancellor doth not ſend him 
any /etter miſſive. Black, Com. 3 V. 445. | 
Letters of Abſolution, Litera abſalutoriæ Or ab- 
ſolvatory letters, were ſuch in former times, when an ab- 
bot releaſed any of his brethren ab omni ſubjectione & obe- 
dientia, Sc. And made them capable of entering into 
ſome other order of religion. Mon Faver/hamenf.. p. 7. 
Letter of Attorney, (Litera Artornati) Is à writing, 
authoriſing an atorney to do any lawful act in che ſtead of 
another: As to give ſeiſin of lands; receive debts, or 
{ue a third perſon, Wc. And letters of attorney are either 
general or ſpecial. We/t. Symb. par. 1, tat. 7 R. 2. 
c. 13. The nature of this inſtrument is to give the attor- 
ney the full power and authority of the maker, to accom- 
pliſh the act intended to be performed: And ſometimes 
theſe writings are rewvotable, and ſometimes not ſo: but 
when they are revocable, it is uſually a bare authority 
only; and they are irrevocable when debts, &c. are aſ- 
ſigned to another, in which caſe the word irrevocable is 
inſerted, © I | 
In caſes of letters of attorney the authority muſt be ſtrictly 
"purſued ; If it be to deliver livery and ſeiſin of lands be- 
tween certain hours, and the attorney doth it before or 
after; or in a capital meſſuage, and he does it in another 
part of the land, c. the act of the attorney to execute 
the eſtate ſhall be void. Plowd. 475. But notwithſtand- 
ing the ancient opinions ſor purſuing authorities with great 
ſtrictneſs and exactneſs, yet in caſe of livery and ſeifin 
they have been always favourably expounded of later times, 
unleſs where it hath appeared, that the anthority was 
not purſued at all; as if a letter of attorney be made to 
three, two cannot execute it becauſe they. are not the 
parties delegated, and they do not agree with the autho- 
rity. 2 Mod. Rep. 79. Where the attorney does leſs than 
the authority mentions, it is void: It is ſaid if he doth 
more, it may be good for ſo much as he had power to do 
and void for the reſt; yet both theſe rules have divers 
exceptions and limitations, wide 1 Inſt. 258. There 
were two attornies made jointly and ſeverally, to deliver 
ſeiſin of lands, Sc. and one of them delivered ſeiſin of 
part of the land, and after another attorney being tenant 
thereof for years, gave livery of the other part of the 
land: This was held good, though made at ſeveral times, 
1 And. 247. And if a man make a deed of feofment of 
lends in divers counties, with ſuch a letter of attorney, 
the livery mult be at ſeveral times; otherwiſe it cannot 
be made. id. See 1 Leon. 1 92, 260, 
If a mayor and commonalty make a feoffment of lands, 
and execute a letter of artorney to deliver ſeiſin; the live 
and ſeiſin, aſter the death of the mayor, will be good, by 
reaſon the corporation dieth not. 1 /»/+. 52. In other 
caſes, by the death of the party giving it, the power 
given by letter of attorney generally determines. A perſon 


the ordination of the vicarage of Erde/e, in the archdea- | 
| 4 


made a letter of attorney to a creditor to receive all his 
Wages 


Qui guidem vicarius ſalvet ſynodalia, Lætare Jeruſalem, c. 


name, or in a fictitious one. See fat. 9 Geo. 1. c. 22. 
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wages and pay due from a ſhip, and afterwards died at 
ſea; this authority was adjidged to be ſo determined; that 
all the reſt of the creditors ſhould have a ſhare in his ad- 
miniſtration. Preced. Chanc, 123. 2 Fern, 391. Sailors 
nerally make the a rern, executer, alſo. 
Letters Claus, ( Litere Clauſe) Cle/e letters, oppoſed 


to letters patent; being commonly ſealed up with the 


King's Signet or Privy Seal; whereas the ſetters patent are 

left open and ſealed with the broad ſeal. | 
Letter of Credit; Is where a merchant or corte- 

ſpondent writes a t/ttr to another, requeſting him to 


eredit the bearer with a certain ſum of money. Merch. 


Cie. 
Letters of Exchange, ( Lizere Cambii) Reg. Orig. 194. 
See Bills of Exchange. | Cx 
Letter of Licence, Is an inſtrument or writing made 
by creditors to a man that hath failed in his trade, allow- 


jag him longer time for the payment of his debts, and 


rotecting him from arreſts in going about his affairs, 
Theſe letters & licence give leave to the party to whom 
granted to reſort freely to his creditors, or any others, and 
to compound debts, c. And the creditors ſeverally 
covenant, that if the debtor ſhall receive any moleſtation 
or hinderance from any of them, he ſhall be acquitted 
and ciſchatged of his debt againſt ſuch creditor, c. 

Letters of Marque, Are extraordinary repriſals for 
reparation to merchants taken and defpoiled by ſtrangers 
at ſea, grantable by the ſecretaries of ſtate, with the ap- 
probation of the King and Council; and uſually in time 
of war, Sc. Lex. Mercat. 173. If a letter of Marque 
wilfully and knowingly take a ſhip, and goods belonging 
to another nation, not of that ſtate againft whom the com- 
miſſion is awarded, but of ſome other in amity, this a- 
mouats to a downright piracy. Rol. Abr. 430. See Re- 

ri/al. 
4 Letters Patent, (Liter parentes) Sometimes called 
letters vert, are writings of the King ſealed with the 


Great Seal of Exglaad, whereby a perſon is enabled to do 


or enjoy that which otherwiſe he could not; and ſo called, 
becauſe they are open with the ſeal affixed, and ready to be 
ſhean for confirmation of the authority thereby given. 19 
H. 7. cap. 7. And we read of letters patent to make de- 
nizens, &c. 32 Hen. 6. c. 16. 19 Hen. 3. c. 18. Lei- 
ters patent may be granted by common perſons, but in ſuch 
caſe they are properly called patentees; yet for diſtinction, 
the King's /etters patent have been called letters patent royal, 
Anno 2 H. 6. c. 10 Letters patent conclude with ze/te 


me ip/o, Se. 2 Inſt. 78. See Patents, And Black Com. 
2 J. 340. 
Letters of ſafe conduff, See Safe conduct. 


" Levant aud Couchant, Is a law term for cattle that 
have been ſo long in the ground of another, that they have 
lain down and are riſen again to feed; in ancient records 
levantes et cubantes, When the cattle of a ſtranger are 


come into another man's ground, and have been there a 


good ſpace of time, (ſuppoſed to be a day and a night) 
taey are ſaid to be /ewant and couchant. Terms de Ley. 
2 Lil. Abr. 167. Beaſts of a ſtranger on the lord's 
giound may be diſtrained for rent, though they have not 
been /evant and couchant; but it is otherwiſe if the tenant 
of the land is in fault in not keeping up his mounds, by 
reaſon whereof the beaſts eſcape upon the land. Wood”s 
Inſti. 190. See Diſireſs. And Black. Com. 3 V. g. 


239. | | 

Levanum, (From the Lat Levare, to make lighter) Is 
leavened bread, | 

Levare focnum, To make hay, or properly to caſt 
it into wind-rows, in order ad taſſandum, to cock it up. 
Hemines de Hedingdon venient cum furcis ſuis ad 
dium fœnum levandum & taſſandum. Paroch. Antig. 
pag 310 Hence una levatio foeni was one day's hay- 
making, a ſervice paid the lord by inferior tenants. — 
Alicia gue fuit uxor Richardi le Grey——faciet unam 
ſarculaturam & unam Wedbedripam, & levationem fœni. 
ch. p. 402. 
Le vari facias, A vrit directed to the ſheriff for levying 
a ſum oſ money upon a man's lands and tenements, goods 
and chattels, who has farfeited his recognizance. Reg, 
Orig. 298. This writ is given by the Common law, be- 


foie the ftati te Veſim. 2, cap. 18, gave the writ of elegit; 


L E X 


and a /evare facias commands the debt to be levi 
itibus & proficuis terre, Ae And cattle of a 105 * | 
the land have been held iſſues of the land, which is — 
1 Salt. 395. BY Fo * oh 
On a judgment in an inferior court, and a lwwar; acia 
whereupon a, warrant was made to levy the debt 4 55 
et catallit, it was adjudged that the precept ought to be 
to levy the money de terris bonis et catallls, Se. 2 "Rag 
1410. A levart facias in debt lies apainſt a parſon di. 
reed to the biſhop, ec, to levy the money on his ſpiritual 
goods. 13 H. 4. 17. When a year and a day is paſt 
after the day of payment by the recogniſance, there ſhould 
| be anciently a ait of debt 3 but now a ſeire facias, ett 
Black. Com. 3 V. 417. : 

There is a levari facias damna difſifiteribus, for the 
levying of damages, wherein the diſſeiſor has former] 
been condemned to the diſſeiſee. Reg. Orig. 214. Alſo 
levare facias refiduum debiti, to levy the remainder of 2 
debt upon lands and tenements, or chattels of the debtor 
where part has been ſatisfied before. Reg. Orig. 299, And 
a levari facias quando wicecomes returnavit quod non habuit 
emptores, commanding the ſheriff to ſell the goods of the 
debtor, which he has taken, and returned that he could 
not ſell. Reg. Orig. zoo. 

Leuca, Is a meaſure of land, conſiſting of 1500 paces 
Ingulpbus tells us, it is 2000 paces, pag. 910. In the 
Monaſtic. 1 tom. p. 313. it is 480 perches, 

Leucata, Is a ſpace of ground, as much as a mile con- 
tains, De beſco, etc. continente unam leucatam in latitudine 
et dimidium in longitudine. Monaſt, 1 tom. p 768. And 
ſoit ſeems to be uſed in a charter of William the Conqueror 
to Battle Abbey. Cowell. | 

Levellus, A level, even or upon the level, Cowell. 

Levitical degrees, The fartheſt between uncle and 
niece See Black. Com. 17. 435. Gilb, Rep. 158. 

Levy, (Levare) Is uſed in the law for to collect, or 
exact; as to levy money, etc. And ſometimes to erect, 
or caſt up; as to levy aditch, etc. And to leuy a fine of 
land, is the uſual term: In ancient time, the word rere a 
fine, was made uſe of, 17 H, 6. 

Levying Money without Conſent of Parliament. 
No ſubject of England can be conſtrained to pay any aids 
or taxes, even for the defence of the realm or the ſopport 
of government, but ſuch as are impoſed by his own con- 
ſent, or that of his repreſentatives in parliament. See the 
Statutes. 25 Ed. 1. c. 5 & 6. 34 Ed. 1. flat. 4. c. 1. 
14 Ed. 3. flat. 2.c. 1. The petition of right, 3 Car, 1. 
1. & M. fat. 2. c. 2. 8 

Levping War againſt the King, This is high treaſon. 
Ft may be done by taking arms, not only to dethrone the 
King, but under pretence to reform religion, or the laws, 

or to remove evil counſellors, or other grievances whe- 

ther real or pretended, Black. Com. 4 V. 81. cites 1 
Hawk. P. C. 37. But Blackflone on the ſame ſubject in 
the very next page ſays, | 

In caſes of national oppreſſion the nation has veRY 

« JUSTLY RISEN as one man, to vindicate the Or1c1- 

© NAL CONTRACT ſubſiſting between the King and his 

„„ 

Lewdneſs, Is puniſhable by our law by fine, impri- 
| ſonment, Sc. And Mich. 15 Car. 2. à perſon was in- 
dicted for open Jewgre/s in ſhewing his naked body in a 
balcony, and other miſdemeanors, and was fined 200 
marks, impriſoned for a week. and bound to the good be- 
havieur for three years. 1 Sid. 168. In times paſt when 
any man granted a leaſe of his houſe ; ir was uſual to in- 
ſert an expreſs covenant, that the tenant ſhould not en. 
rertain any lend women, &c. See Bawdy-bouſe. And 
Black, Com. 4 J. 64. ; 

Lex, A law for the government of mankind in ſociety. 
Lit. Did. It is often taken for judicium Dei. Tt is the 
ſame as Iada amongſt the Saxons, which is either 2 ca. 
nonical or vulgar purgation. In Leg. H. 1. cap. 62. 
adventu Domini uſque ad odavas Epiphanie non of tuns 
| leges faciendi. 3 

Lex amiſſa, or /egem amittere, wiz. One who 15 an in- 
famous, perjured or outlawed perſon, In Bradton, lib. 4+ 
cap. 19. par, 2. Non eft ulterius dignus lege. 

Lex apoſtata, or Legem apoſtatare, Is to 3 
thing contrary to law, It is mentioned in Legs H. No 


See 
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2 e corrupt enough, to give exiſtence to luck a — ditious, or teſlecting on che e ee ſcandalous, ſe- ed A} 
moment, liberty would be no moe. uch a law, | falſe news,) are indictable. 81s Tris 5 n write A 
3 2 K Done indicted for a libel in ſcandal; - N i j 
Definition of a libel, &c. and again ; - | ONOOS and reflecting o . dalizing the King? 1 
. 0 - . . 4 11141 0 n 2 8 8 ö 
ee li e. eee r and 1 
nis ia N ir WW 2 for libelling che Lord Chancelt {9 3.28% $0: \" 
erved in our law, that a libel is the greateſt de- was he” Had dene Magier, and äber radeon, at, 1 
be forgot, an action for which is r D o_ may | his face to the call 100d 1. fine, to ride on * horſe wick 1 
25 the cauſe of action for ſcandal * 8 N a fault written on His head Ne to A with his , 4 1 
4p. 125. A libel in a ſtrict 2 A ves. 5 all the courts at 244184 Know edge his off. 8 9 
of another, expredſed in pri ſenſe is a malicious aſperſion | one of his . 5 ef: minſler, ſtand in the pillory, 1 in "if 
e printing or writing; and tendin her i s ſhould” be cut off at Wefminfer od that 8 
g | other in Cheapfiae, and to ſuffer impriſt ?minfler, and the 5 
priſonment during life. 
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Pesb. 135, One who arhibited a /ibel againſt a Lore 
Chief Juſtice, directed to the King, calling the Chief Juſ- 
tice, traitor, perf ? s 
in the pilloty, was fined loco marks, and bound to good 
behaviour during life. Cro. Car. 125. e 
- The liberty of the preſs is one of the greateſt privileges 
ſubjects can enjoy in a free ſtate. It is hoped the people 
of this country will never be deprived of that ineſtimable 

rivilege: But it is with great regret the editor muſt ac- 
Lavelle: that the public prints of late years have 
teemed with the moſt ſcandalous libels, many of them 


reflecting on the beſt and moſt reſpectable perſonages in 


the ſtate; and he does moſt ſincerely wiſh every one whole 
character is impeached by fach infamous publications, 
would proſecute the publiſhers, unlefs the authors are 
given up, with the utmoſt ſeverity of the law. It would 
be the moſt likely means of preſerving the liberty of the 
preſs : Whereas the ſhamefal publications alluded to, 
may probably tempt thoſe in power to abridge the pri- 
vilege, 25 | | 


Of petitions to the throne, parliament, &c. 


The perition of the Seven Bifbops in the reign of King 
James 2. againſt the King's declaration, ſetting forth that 
it was founded on a diſpenſing power, which had been 
declared illegal in ear, Ke, was called a ſeditious 
libel againit the King; and they refuſing to give recog- 
niſances to appear in B. R. were committed to the Tower; 
but being afier tried at bar, were acquitted. 3 Mad. 212. 
The printing of a petition to a committee of parliament, 
(which would be a libel again the party compiained of, 
were it made for any other purpoſe) and delivering 
copies thereof to the members of the committee, ts not 
the publication of a libel, being juſtified by the order 
and courſe of proceedings in parliament. 1 Haw. P. C. 


Of libellous matter in legal proceedings. 


Scandalous matter in legal proceedings by bill, petition, 
Sc. in a court of juſtice amounts not to a libel, if the 
court bath juriſdiQtion of the cauſe. Dyer 285. 4 Rep. 
14. But he who delivers a paper full of refleQions on any 
perſon, in nature of a petition to a committee, to any 
other perſons except the members of parliament who have to 
do with it, may be puniſhed as the publiſher of a libel. 
1 Hawk. 196. And by the better opinion, a perſon can- 
not juſliſy the printing any papers which import a crime 
in another, to inliruct counſel, Ic. but it will be a libel. 
id. 414. | 


Of /ending letters, fc. to the parties charged with any ene 
| dalous matter. 


Sending an abubve letter to one, without 2 it 


to others, is no libel; but if it be ſent to a third perſon, 
or any ways diſperſed, it is a publication of the libel: 
And tho? ſending a ſcandalous letter to the party himſelf 
is not a libel, nor can any action be brought upon it, be- 


cauſe it 1s no publication; yet it is an high offence. 12 


Rep. 34 I Lev. 139. 2 Brownl. 157. It is an offence 
a2ainti the King's peace, puniſhable by inditment; and 
if copies of it are afterwards diſperſed, it aggravates the 
crime, or rather makes it a new crime, for Which the 
party may have an action. Poph. 35. Hob. 62. Writ- 
12g à letter to a man, and abuung him for his public 
c\arities, Sc. is alibellous act, puniſhable by inditmentc. 
Hob, 215. Ke 


Of private libels and obſcenity, 


A private libel, for a private matter, as a letter ſcanda- 
lizing 2 perſon courting a woman, is indictable, and fine» 
able to the King. Sid, 270. No writing is eſteemed a 
libel, unleſs it reflect upon ſome particular perſon ; and a 
writing full of obſczne ribaldry, is not puniſhable by any 
proſecution at Common law; but the author may be bound 
to the good behaviour, as a perſon of evil fame, 1 
Hawk. 195 f | 

3 


n 


judge, &fc, had judmeat to ſtand | 


bat is, and what is net a libs. 


Where a writing inveighs againſt mankind ; ' 
or againſt a — 2 men, this is 18 nder 85 
muſt deſeend to particulars | and individuals to make 11 
libel. Tris, 11 V. 3. B. R. But s general refleQion on 
the government is a libel, tho? no particular perſon is re 
flefted on: And the writing againſt a Il law is beld 
to be criminal. State Trials, 47. 672. 803. Accordin 

to Holt C. J. ſcandalous matter is not neceſſary to make 
a libel; it is enovgh if the defendant induces as 10, opinion 
to be had of the plaintiff, &c. And if a man ſpeak ſcan. 
dalous words, »#/e/5 they are put in Writing, he is not guilt 

of a libel ; for the nature of a libel confiſteth in putting i, 
infamous matter into writing. 2 Salk. 417, 3 Salk, 226 
A defamatory writiog, expreſſing only one or two letters 
of a man's name, if it be in ſuch a manner, that from 
what goes before and fellows after, it muſt be underſtood 
by the natural conſtruction of the whole, to fignify and 
point at fuch a particular perſon, is as properly a libel as 
if the whole name were expreſſed at large. Trin, 12 Jun 
1 Hawk. 194. PRs Oe 1 5 


Of the wording of a libel. 


Printing or writing may be libellous, tho? the fcandal 
is not directly charged, but obliquely and ironicall ; 
and where a writing pretends to recommend to one the 
characters of ſeveral great men for his iinitation, inſtead 
of raking notice of what they are generally famous for, 
pitches on ſuch qualities only which their enemies charge 
them with the want of; as by propoſing ſuch a one to 
be imitated for his learning, who is known to be a good 
ſoldier, but an illiterate man, &c, this will amount to a 
libel. Jbid. 


Of the author, comriver and publiſher, 


In the making of libels, if one man diQates, and another 
writes a libel, both are guilty ; for the writing after 
another fews bis approbation of what is contained in the 
libel ; and the firſt reducing a libel into writing may be 
ſaid to be the making it, but not the compoſing: if one 
repeats, another writes, and a third approves what is 
written, they are all makers of the libel; becauſe all per- 
ſons who concur to an unlawful ad are guilty. 5 Mod 167. 
The making a libel is the genus; and compoſing and 
contriving is one ſpecies; writing, a ſecond ſpecies; and 
proturing to be written, a third; and one may be found 
guilty of wiiting only, &c. 2 Salk. 419, Cc. But ob- 


ſerve, a mere writing, without a publication, was not in 


queſtion in Sa/keld. It is conceived that for the mere 
writing of a libel, not publiſhed, no action can be main- 
tained, nor proſecution legally ſupported, a 

If one writes a copy of a libel, and does not deliver it 
to others, the writing is no publication : but it has been 


' adjudged, that the copying a libel, without authority, 


is writing a libel, and he that thus writes it, is a centriver; 
and that he who hath a written copy of a known libel, 
if it is found upon him, this ſhall be evidence of the pub- 
lication ; but if ſuch libel be not publicly known, then 
the mere having a copy is not a publication, 2 Sal. 
417. 2 Nel/. Abr. 1122. Writing a copy of a libel is 


writing of a libel, as it has the ſame pernicious conſe. 


quence; and if the law were otherwiſe, men might write 
copies, and print them with impunity. 2 Salt. 419. And 
when a libel appears under a man's own hand- writing, and 
no author is known, be is taken in the manner, and it 
turns the proof upon him; and if he cannot produce the 


| compoſer, it is hard to find that he 1s not the very man. 


1bid. If one reads a libel, or hears it read, and laughs at 


it, it is net a publiſting; for before he reads or hears it 


read, he cannot know it to be a libel: tho? if he after- 
wards reads or repeats it, or any part thereof, in the hear- 
ing of others, it is a publication of it: yet if part of it 
be repeated in micth without any malicious purpole 0 
defamation, it. is ſaid to be no offence. 9 Zap. $8; 
Moor 862. Every one convicted of publiſhing a libe 
ought to be eſteemed the contriver or procaret: the _ 
curer and writer of a libel have been held to be both con 


trivers ; 


4 


trivers 3 Alſo the procuring another to rege it, and the | 
publi ben, are both publiſhers; and cha contriver, Pro- 
corer, ad publiſher of 4 libel, are puniſhable! by tine, 
impriſonment, pillory, or other corporal panihment, at 
the diſcretion of the court, according to the heinouſneſs of 
the crime, Se. Meer 627. 5 Rap. 125. 3 Infli 174. 


3 Cro. 17s» 15 91 
Of gut futbol in" laws proceedings, arcirding 10 
u pro's 10 rhe tenor, mp de r 


la informations and law proceedings there are two ways 
of deſcribing a libel, by the ſenſe, and by the words; th 
firſt is cujus tenor ſequitur, and the ſecond gue /equitar'in 
bc Aug licaua verba, &c. in which the deſcription is by 
particular words, and whereof every-word is 2 mark; fo. 
that if there is any variance, it is fatal; in the other de- 
ſcription by the tenſe, it is not material to be very exatt 
in the words;, becauſe the matter is deſeribed by the ſenſe 
of them. 2 Salk. 660. One great intention of the law 
in prohibiting libels againſt perſons, is to reſtrain men 
from endeavouring to make themſelves their own Judges 
of complaints, and to oblige them to refer the deciſion 
thereof to the law Fo. And it is of great conſequence 
to the ſtate, for preſerving peace, order, and good govern- 
ment. 2 2 K le 4% Katie Sr BEL «5. 

Yet in a free ſtate, ſuch as this is, by the principles 

of its conſtitution, it is perhaps impoſſible to draw the 
line with preciſion, The liberty of the prefs is of the 
otmoſt importance; yet, though not reſtricted by ſta- 
tute, it ſhould be obſerved that the courts of law are 
. always open to puniſh any abuſe of that invaluable pri- 
vilege, 

The declarncivn for a libel muſt lay it to be of and 
concerning the - plaintiff, otherwiſe there can be no judg- 
ment. 2 Strange 934. Books againſt Chrifttanity, and 
obſcene books, are puniſhable as libels. 2 Srrange 788, 


8 1 
For further learning on this ſubject, vide New Avr. 
3 V. eit. Libel, and Black Com. 3 V. 125. 4150. 
Libel, in the Spiritual Court. If upon a libel far any 
eccleſiaſtical matter, the defendant. make a ſurmiſe in 
B. R. to have a prohibition, and ſuch ſurmiſe be inſuf- 


ficient, the other party may ſhew ic to the court, and 


the judges will diſcharge it. 1 Leon. 10, 128, The 
libel uſed in eccleſiaſtical proceedings, confifis of three 
parts, 1. The major propoſition, which ſhews a. joſt 
cauſe of the petition. 2. The narration, or minor pro- 
Poſition, 3. The concluſion, or conclafive petition, 
which conjoins both propofitions, &c, and the form of it 
18 as follows : | | DRE ; 

In the name of God, Amen, Before you the Worſhipful 
7. F. Doctor of Laws, Principal Official of the Confiftory 
Court of York, Se. The party C. D. againſt f. B. ab 
ledgeth, complaineth, and propoundeth, He. Jmproimis, 
he doth propound, that the faid C. D. was, and is a man 
very honeſt, juſt and upright, of good fame, life and 
converſation, aſperſed or deſamed with nowrrime, except 
what is afterwards mentioned; and is commonly reputed 
and eſteemed as ſuch, Ac. en, That notwithſtanding 
the premiſſes, the ſaid 4. J. out of a malignant ſpirit, 
in the month of, &c. in this preſent year 1771, within 
the pariſh of, We, maliciouſly, and with an intent of de- 
faming and injuring the ſaid C. D. hath defamed and in- 
jured him, and ſaid fome reproachfel and defamatory 
words of and againſt him the ſaid C. D. and eſpecially 
theſe words following, wis. That, c. (bere ſer forth 
the words) and the party doth propoand and article, as 
to ſuch time and manner of ſpeaking the words, &c. 
Wherefore, proof being made in and upon the premiſſes, 
the party C. D. doth requeſt and peticion that the ſaid 
4. B. for ſach his raſhneſs, may be corrected and 
puniſhed ; and alſo that he may be condemned in charges, 
made in this cauſe in the behalf of the ſaid C. D. c. (or 
to diſown the ſaid defamatory words, Fe.) or otherwiſe 
that right and juſtice may be adminiſtred, Wc. Black. 
Com. 3 V. 100. . | 

Libera, A livery or delivery of ſo much graſs or corn 
to a cultomary tenant, who ente down or prepares the 


| 


| a ſpecial li 


| F 5 
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faid grads or cor, and receives Ritis part or ſmall pot- 
tion of it as a reward or grataicy;”- G. 
.- Libtra Batelis, Signifies « Free boat. Per liberam 
batellam, bor of, dab, u Cyiibam all Piſtand: fubier 
Ponttm: Ceflrie; Cr. & ibu cum omni gemere retim 
Plac. in Itin. apud Ceſtriam, 14 fÿ, 7. 
edicnaF wit granted to 
to His mauer; after 
ir che ſame of right 
belongs to him. . Orig. 36. ads. 


-" Liberam * Or tust y battel, if either cham- 
pion proves” recrount, i. e. yields and pronounces the 
word craven, he is condemned, as 'a recreant, amnittere 
liberam legem; that is, to beteme infamous and not be 
accounted liber et lægali, Bono, being ſuppoſed by. the 
event to be proved forſwotn, and therefore never to be 
put upon a jury, or admitted 4 a witneſs in any cauſe, 
S Ty .. TT TE ont 
Libera Pifearia, A free fiſhery, which es Re 
to one, be hath a property in the fiſh, Ge. 2 Salk. 637. 
cc 
Liber Taurus, A free bull. Compertum per jure = 
Will. de H. fair Rifites de libero tauro habendo in, &e. 
Ideo comſiderutum eft, gu predifins Will, recuperet damna 
ſua que taxantur per jar. ad iv 1. pro imparcatione ejuſdem 


„ 14 
a per ſon for a free 'chayt 4 
— made oy — of # jury, 0 
R 


tauri, Wc. Norf. 16 Ed. 1 
Libera wara;” See Vara. e hos 
Liberate, Is a writ that lies for the payment of a 

yearly penſion or ſum of money granted under the Great 

Seal, and directed to the Treafurer and Chamberlains 
of the Exchequer, &c. for that purpoſe. In another ſenſe 
it is a writ to the ſheriff of a county, for the delivery of 

_ poſſeſſion of lands and goods extended, or taken upon 
the forfeiture of a recogniſance. Alſo a writ iſſuing out 
of the Chancery directed to a gaoler for delivery of a pri- 
ſoner that hath put in bail for his appearance, F. MN, B. 
132. 4 Af. 116. This writ is moſt commonly uſed 
for delivery of goods, Cc. on an extent; and by the ex- 
tent the conuſee of a recognizance hath not any abſolate 
intereſt in the goods, until the /iberate, 2 Lil. 169. It 
has been adjudged, that where an extent is upon a "og 
merchant, there needs no /iberate, for the ſheriff may 
deliver all in execution without it, but where an extent 
is upon a ſtatute - ſtaple, or a recogniſance, there muſt be 
a return made of ſuch an extent, and then a iberate be- 
fore there can be a delivery in execution. 3 Salk. 159. 
See Extent. EET, 

Liberatio, Is taken for money, meat, drink, clothes, 
Cc. yearly given and delivered by the lord to his domeftic 
fervanty.” Blount. 5 

Libertas Ecclelaſtica, This is a frequent phraſe in 
our old writers, to ſignify church liberty, or eccleſiaſtical 
immunities: the right of inveffiture extorted from our 
Kings by force of papal power, was at firſt the only thing 
challenged: by the clergy, as their /ibertas ecclefraftica : 
but by degrees, under weak princes and prevailing fac- 
tions, under the title of charch Hi ; they contended 
for a freedom of their perſons and poſſeſſions from all ſe- 
culay power and jurifdiQtion, as appears by the canons 
and decrees of the council held by Boniface, Archbiſhop of 
Canterbury at Merton, A. D. 1258. and at London, A. D. 


7 Lord Tae, By 1 
Littleton's Hi. of Hen. II. and Robertſon's 

H. of Emp. C. V. es . 5 
Libercare pzobanda, Is an ancient writ that lay for ſuch 

as being demanded for-villeins offered to prove /bem/alves 
Free; diretied to the ſheriff that he ſhould take ſecurity of 
them for the proving of their freedom before the juſtices 


% 


of aſſiſe, and that in the mean time they ſhould be unmo- 


leſted. F. N. B. 77. Villeinsge, and the appendixes 
thereof, wit. writs de native ug liberate 8 
&c, were of old great titles in the books of law, but 
are now antiquated, _ 1 5 5 
Libertatibus Pllocanpfs, A writ lying for a citizen 
or burgeſs, 'impleaded contrary to his liberty, ro have bis 
privilege allowed. Reg. Orig. 262. And if any claim 
berty'to be impleaded within a city or borough, 
and nor elſewhere, there may be à ſpecial writ de liberta- + 
tibus gNocandir,” to permit the burgeſſes to uſe their liber- 
% 1 1 1 185 ha . 3 4 ties, 
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Lies, . . Theſe writs are- of. ſeveral-forms, and may {| at PFefmin/er, 


be uſed by a corporation, or by any ſingle perſon, as the 
_ Caſe ſhall happen. N Nat. Br. 50%, 510. The Ba- 
rons of the Cingze Portes, c. may ſue forth ſuch writs, 
if they are delayed to have their liberties allowed them. 
14. 4 13 1 75 $a 9 th ; . 7 
-. Lidertatibus exitzendis in Itinere, An ancient writ 
whereby the King commands the Juflices in Eyre to admit 
of an attorney for the defence of another man's liberty. 
Reg. Orig. 19. ae av os rt er pe btss” 
_ Liberties oz Franchiſes, Theſe are ſynonymous | 
terms, and their definition js, a royal privilege, or branch 
of the King's prerogative, ſubſiſting in the hands of a 
ſubject. The kinds of them are various, and almoſt in- 
finite. See Black. Com. 2 F. 37, ; ũ 
Liberty, ({:bertas}) Is a privilege held by grant or 
preſcription, by which men enjoy ſome benefit beyond the 
ordinary ſubject. Brad. But in a, more general ſigni- 
fication, it is ſaid to be @ power to do as one thinks fit; lun 
left reflrained by the law of the land: and it is well ob- 


ſerved, that human nature is ever an advocate for this 


liberty, but 
169. 


ein Or 7G e090) h neee deen 
According to Monte/q.. Liv. 26. c. 20. Liberty conſiſts 


governed by civil laws, and therefore we are free, living 
under thoſe laws. See Jafra, at the end of this head. 
The people of this kingdom are to enjoy their ancient 
liberties, without impeachment, by Magne Charta. No 
Freeman ſhall be impriſoned or condemned without trial 
by his peers, or the law. Mag. Chart. c. 19. Likewiſe 
no perſon is to be arreſted, Sc. without proceſs at law: 
and matters which concera liberty are to be ſpeedily de- 
termined, Se. 27 S 1 abe 50 ; 
Magna Charta, 9 Hen. 3. cap. 29. No freeman ſhall 
be taken and impriſoned, or diſſeiſed of his freehold, or 
of his liberties or free cuſtoms, or be outlawed, baniſhed 
or otherwiſe deſtroyed ; nor ſhall the King paſs upon him, 
but by the lawful judgment of his peers, or by the law of the 
land. The King ſhall ſell to none, or deny or delay to 
none, right or juſtice. See 25 Ed. 3. fl. 5. cap. 4. and 
42 Ed. 3. cap. 3. 1 „ n 
Stat. Confirm. Chart. 25 Ed. 1. cap. 2. If any judg- 
ment be given contrary to the great charters, it ſhall be 
undone and holden for noug ght. 
Stat. 2 Ed. 3. cap. 8. It ſtall not be commanded by 
the Great Seal or the Little Seal, to diſturb or delay com- 
mon right; and though ſuch commandments come, the juſ- 
tices ſhall not ceaſe to do right ' 1 
Stat. 5 Ed. 3. cap. 9. No man ſhall. be attached by 
any accuſation, nor forejudged of life or limb, nor ſhall 
his lands or goods be ſeiſed into the King's hands again 
the great charter and the Jaw of the dan 
Stat, 25 Ed. 3. fl. 5. cap. 4. None ſhall be taken by 
petition or ſuggeſtion made to the King or his council, 
unleſs it be by indictment of lawful people of the neigh- 
bourhood, or by proceſs made by writ original at the 
Common law. And none ſhalt be put out of his fran- 
chiſes or freehold, unleſs, he be duly brought to anſwer, 
and forejudged by courle of law; and if any thing be 
done to the contrary,..it ſhall be redreſſed and holden for 
DONE, E „ 
Stat. 42 Ed. 3. cap. 3. No man ſhall be put to anſwer 
without preſentment before juſtices. or matter of record of 
ane proceſs, or writ original, . accord in 8 to the ancient law 
of the land. And if any thing be done to the contrary, | 
it ſhall be void in law, and | | for error. yp32324.7 
Vide the Petition of Right, 3 Car. 1. and ſee 16 Car. 1. 
c. 10. for the diſſolution of the Star- C banbor. | 
The following we have ſtated pretty fully, as it is an 
act of great conſequence to the ſubjects of this ſtee ſtate. 
Stat, 1 Wil. & Mar. . 2. cap. 2. ſadb, 1. Whereas 
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| ſent unto their Majeſties; then Prince and 


be granted, 17 illegal; M1 2 


e Lords ſpiritual and temporal, and commons aſſembled 


. x 
1 N W 
4 


reproſeming! all” che eflated'of the 


upon the 13th of February 1688. phe 


of this realm, di 
Princeſs of 


Orange, u declaration, containing that, 
The ſaid Lords ſpirituab and temporal, and commons 
being aſſembled in a full and free repreſentative of this 
nation, for the vindicating their ancient rights and liber. 


ties, declare, 


That the pretended power of ſuſpending of laws, or the 


execution of laws, by regal authority, without conſent of 
parliament, #s i/legal; | 
That the pretended power of diſpenſing with laws, or 
che execution of law, by regal authority, as it bath been 
aſſumed and exerciſed of late, is illegaa!!k! 
That the commiſſion for erecting the late court of 
commiſſioners for-eccleſiaſtical cauſes, and all other com. 
miſſions and courts: of like nature, are illegal and per- 
-nicious3” 11% ne $5134 3775 Wien; 
That lerying money for or to the uſe of the crown, by 
pretence of prerogative, without grant of parliament, fo, 
longer time, or in other manner than the ſame is or (hall 
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That it is the righrof the ſubjects to petition the King, 


| and all commitments and proſecutions for ſuch petitioning 


Are illegaa z: f 
That the raiſing or keeping a ſtanding army within 
the kingdom in time Mpeleef⸗ unleſs it be with conſent 
of parliament, is agaĩnſt aw) 
That the ſubjects which-are proteſtants may have arms 
for their defence ſuitable to their conditions; and as al- 
lowed by laue nt en $4 1 & ede 
That election of members of parliament ought to be 


* 


free; ; 


That the freedom of ſpeech, and debates or pidceed- 


ings in patliament, ought not to be impeached or 
tioned in any court or place out of parliament; 
That exceſſive Hail ought not to be required, nor ex- 
ceſſive fines impoſed, nor cruel and unuſual puniſhments 
That jurors ought to be duly impanelled and returned, 
and jurors which-paſs.upon men in trials for high treaſon 
ought to be freeholders ; 1 1 
That all grants and promiſſes of fines 


quel. 


wad forfcltores - 


| of particular perſons before conviction, are illegal and 


- x 


void; TE F 
And for redreſs of all grievances, and for the amend- 
ing, ſtrengthening and preferving of the laws, parlia- 
ments ought to be held frequently; © 8 
And they do claim, demand, and '1ns13T vro all 
and ſingular the premiſſes, as their un DOUBTED RIGHTS 
AND LIBERTIES; and that no declarations, judgments, 
doings, or proceeding, to the prejudice of the people in 
any of the ſaid premiſſes, oughr in any wiſe to be drawn 
hereafter into conſequence or example; 5 
Sed. 6. All and ſingular the rights and liberties aſſerted 
and claimed in the ſaid declaration are be true, ancient 
and indubitable x1cnTs:and LIBERTIES of the peoplt of 
this kingdom: aud ſo ſhall be eſteemed, allowed, adjudged, 
and taken tombe; and all the particulars aforeſaid ſhall 
be firmly holden as they are expteſſed in the ſaid declara- 
tion; and all officers ſhall ſerve their Majeſties according 


# 


i * 


to the ſame in all times to come. ; 
Sed. 12. No diſpenſation by ox ob/ante of any ſtatute 
ſhall be allowed, except à diſpenſation be allowed of in 
ſuch ſtatute; | and except in ſuch caſes as ſhall be ſpecially 
provided for during this ſeſſion of parliament, + | 
Sec. 13. No charter granted before the 23d of 0s 
ber, 1689. ſhall be invalidated by this act, but ſhall 
remain of the ſame force as if this act had never been 
made. ar; I. al m_ A | 
Fide the Stat, 12 UC 13 Wil. 3. cap. 2. whereby, 
amongſt ather things, it is enacted, That no perſon 
who has an office or place of proſit under the King, 5 
receives 4 penſion from the crown, ſhall be capable o 
ſerving as a member of the houſe of commons. Gs 
But the former part of this clauſe has been altered by 


a ſubſequent law, the acceptance of an office, Cc. by a 


member, only vacating bis eat, and he may be re-elected, 
if che electors think proper. Me 
o 
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And this may be conſidered as a reaſonable law, othér- 
wiſe the crown might be deprived of the ſervice of ſome 
of the moſt able men in the ſtate. If an ill uſe is, or 
ever ſhould be made of this, we can only ſay it is im- 
poſſible for human laws to be perfect, and guard againſt 
every evil, l : 8 1 . | | : 5 

According to Monteſfuieu, Liv. 11. & 3. Liberty is 
te a right to do whatever the laws permit,” If a citizen 
could do what they forbid, he would no longer be poſ- 
ſeſſed of liberty, becauſe all his fellow citizens would 


have the ſame power. See are, at the beginning of this | 


head. An Englipman may add to the preceding idea his 
tight of legiſlation. See Black' Com. 1 V. 6, 125. | 

Liberry to Hold Pleas, Signifies to have a court of 
one's own; and to hold it before a Mayor, Bailiff, &c. 
See Franchiſe. A ; 46 

Liblacum, The manner of bewitching any perſon ; 
alſo a barbarous ſacrifice. | Leg. Arhelftan, 6. | 

Libzac arſae penſatae c ad numerum: A phraſe 
which often occurs in the Dome/day-Regifter, and ſome 
other memorials of that and the next age.—as Ailesbury 
in Buckinghamſhire, the King's manor. In totis walen- 
tiis reddit lvi libr. arſas & penſatas, & de thelonio x libr. 
ad numerum, i. e. in the whole value it pays fifty-ſix 
pounds burnt and weighed; and for toll ten pounds by 
tale. For they ſometimes took their money ad numerum 
by tale in the current coin upon conſent: but ſometimes 
they rejected the common coin by tale, and would melt 
it down to take it by weight when purified from the droſs 
and too great allay; for which purpoſe they had in thoſe 
times always a fire ready in the Exchequer to burn the 
money, and then weigh it. Cowell. | 

Libza penſa, A pound of money in weight; for it 
was uſual in former days, not only to tell the money, 
but to weigh it; for ſeveral cities, biſhops, and noble- 
men had their mints, and coined money, and often very 
bad, and therefore though the pound conſiſted of twenty 
ſhillings they weighed it. Thus in Dome/day we read, 
Reddat nunc 30 libras ar/as & penſatas. Gale's Hiff, bf 
Brit. fol. 761. | | IX pI 

Libzary, Where a library is ereQed in any pariſh, it 
ſhall be preſerved for the uſes directed by the founder: 
and incumbents and miniſters of pariſhes, c. are to give 
ſecurity therefore,, and make catalogues of the books, 
Se. None of the books ſhall be alienable, without con- 
ſent of the biſhop, and then only where there is a dupli- 
cate of ſuch books: if any book ſhall be taken away and 
detained, a juſtice's warrant may be iſſued ro ſearch for 
and reſtore the ſame: alſo action of trover may be brought 
in the name of the proper ordinary, &c, And biſhops 
have power to make rules and orders concerning libraries, 
appoint perſons to view their candition, and inquire of 
the ſtate of them in their vification. Statute 7 Arn, 
cap. 14. | | 

Cotton library ſettled in the family for the uſe of the 
public. 12 & 13 Wil. 2. cap. 5, Veſted in the crown, 
5 Aux. cap, 30. Eſtabliſhment of the Britiſh muſeum, 
26 Geo. 2. c. 22, 27 Geo. 2. c. 16. J. 3. 

Libzatae terrae, Contains four oxgangs, and every 
oxgang thirteen acres. Stene, verb. Bovata terre. 
With us, it is ſo much land as is yearly worth 
twenty ſhillings, for in Henry the Third's time, he 
that had guindecim libras terre, was to receive the 
order of knighthood. See Fardingdale. Some are of 
opinion, that as money is divided into pounds, ſnil- 
lings, pence, half-pence, and farthings, the ſame 
degrees are to be obſerved in the diviſion of lands; 
and therefore as quandrans ſignifies a farthing, ſo 
quandrantata is the fourth part of an acre, oblata is 
half, and denariata is a whole acre, ſolidata is twelve 
acres, and librata is twenty times twelve acres, i. e. 
two hundred and forty, Spelman is of another opinion, 
who compares an acre to a mark in money; and as 
in one there are one hundred and ſixty pence, ſo in 
the other there ate one hundred and fixty perches, 
which they divide into halves and quarters: ſo that 
an acre contains three hundred and ſixty denarios; 
but ſome ſay, that librate terre is ſo much ground 
— is — yearly twenty ſhillings of current money. 
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Licence. 
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Licence, (hetntia) is 8 power or authority given 
to a man to do ſome lawful act: and is a perſonal liberty 
to the party to whom given, which cannot be trans- 
ferred over; but it may be made to a man, or his 
aſſigns, &c. 12 H. 7. 25, There may be a parol 1i- 
cence, as well as by deed in writing; but if it be not for 
a certain time, it paſſes no intereſt. 2 Nel/; Abr. 1123. 
And if there be no time certain in the licence; as if a 
man licence another to dig clay, c. in his Ja 
doth not ſay for how long, the licence may be counter- 
marided z though if it be until ſuch a time, he cannot. 
Poph. 151. If a leſſor licences his lefſee (who-1s reſtrain- 
ed by covenant from aliening without licence) to alien, 
and ſuch leſſor dies before he aliens, this is no counter- 
mand of the licence: ſo it is if the leſſor grants over his 
eſtate, Cro. Jac. 133. But where a lord of a manor 
for life granteth a licence to a copyhold tenant to alien, 
and dieth; the licence is deſtroyed, and the power of alien- 
ation ceaſeth. 1 I. 52. Copyhold tenants leafing 
their copyhold for a longer rime than one year, ate to 
bave a licence for it; or they incur a forfeiture of their 
eſtates. 1 Inſt. 63. If any licnece is given to a perſon, 
and he abuſes it, he ſhall be adjudged a treſpaſſer ab 
initio. 8 Rep. 146. I 


A. grants to B. a way over his ground, or licence to 


go through it to the church, by this none but FB. himſelf 
may go in it; but if one give me licence to go over his 
land with my plough, or to cut down a tree therein, and 
take it away: by this F may take what help is needful 
to do the ſame. So if it be to hunt and kill and carry 
away deer; not if it to be hunt and kill only. 12 H. 7. 
25. 13 H. 7. 8. Rep. 146. By licence a man may 
practiſe piiyſic and ſargery in London; and do divers 
other things. Sat. 3 H. 8, c. 7, &c. Vide 15 Abr. tit. 

Licence to alien in Moztmain. Alienations in 
mortmain to ecclefiaſtical perſons, &c. are reſtrained 
by ſeveral ſtatutes; but the King may grant licences 
to any perſon or bodies politic, &c. to alien or hold 
lands in mortmain. 27 Ed. 1. 7 & 8 W. 3, c. 37. 
See Mortmain. 

Licence to ariſe, Clicentia ſurgendi) Is a liberty or 
ſpace of time given by the court to a tenant to ari/# 
out of his bed, who is eſſoined de male ler, in a 
real action: and it is alſo the writ thereupon. Bracton. 
And the law in this caſe is, that the tenant may 
not ariſe or go out of his chamber, until he hath 
been viewed by knights thereto appointed, and hath 
a day aſſigned him to appear; the reaſon whereof is, 
that it may be known, whether he cauſed himſelf to be 
eſſoined deceitfully or not; and if the demandant can 
prove that he was ſeen abroad before the view or licence 
of the court, he ſhall be taken to be deceitfully eſſoined, 
and to have made default. Bracton, lib: 5. Fleta, lib. 
6. cap. 10. | | 

Licence to found a Church, Granted by the King. 
See Church, 

Licence to go to Eleſtion of biſhops is by Congs 
4 Eſlire direded to the dean and chapter to ele the per- 
ſon named by the King, Cc. Reg. Writs 294. Stat. 25 
10. | 

Licence of the King to go beyond ſea may be revoked 
before the time expires, becauſe it concerns the public 
good. Jenk. Cent. See Ne exeat Regnum. | 

Licence of Marriage, Biſhops have power to grant 
licences for the marrying of perſons; and parſons 
marrying any perſon without publiſhing the bands of 
matrimony, or without licence; incur a forfeiture of 
100 J. Se. by ſtatute 7 & 8 . 3. cap. 35, See 
Marriage. 

Licence to eret a Park, Warren, &c. See Park and 
Warren. : | 

Licentia Concozdandi, Is that licence for which the 
King's Silver is paid on paſling a fine, mentioned in the 
ſtatute 12 Car. 2. c. 12. | 

Licentia ſurgendi, Is the writ whereby the tenant 
eſſoined de malo lecti, obtaineth liberty to riſes See Lis 
cence to ariſe. 8 


Licentia Trans kretandi, Is a writ or warrant directed 


to the keeper of the port of Dower, or other ſea- port, 
OD 7 E | commanding 
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nding them to let ſuch perſons paſs over ſea, who 


| have obtained the King's licence thereunto. _ Reg. Orig. 
19 4 x | 2 ; 
| Lidferd Lam, Is a proverbial ſpeech, intending 


28 much as to hang a man firſt, and judge him after- 
wards, | WAGs, 6, 
Liege, (Ligen:) Is uſed for Liege Lord, and ſometimes 
for Liege Man: Liege Lord is he that F no 
ſuperior ; and liege man is he who oweth allegiance to his 
liege lerd. The King's ſubjects are called lige people, 


becauſe they owe and are bound to pay allegiance to him. 
Stat. 8 H. 6. c. 10. 


14 H. 8. c. 2. But in ancient 
times, private perſons, as lords of manors, Ic. had their 
liegen. Shene ſaith, that this word is derived from the 
Ital. Liga, a bond or league; others derive it from Litit, 
which is a man wholly at the command of the Lord. 
Blount. 

Lieges and Liege-pcople, ( Ligati The King's 


ſubjects, anciently ſo called, becauſe they owe and 


are bound to pay allegiance to him. Stat. 8 Hen. 6. 
cap. 10. 14 Hen. 8. cap. 2. and divers other ſtatutes, 


Lien, Fr.) Is a word uſed in the law, of two fignifi- 
cations : per/onal lien, ſuch as bond, covenant, or con- 
tract; and real lien, a judgment, ſtatute, recognizance, 
which oblige and affect the land. Terms de Ley, 

Lieu, Inſtead or in place of another thing. And when 
one thing doth come in the place of another, it ſhall be of 
the ſame nature as that was; as in caſe of an exchange, 
fc, 2 Shep. Abr. 359. | 

Licu conus, In law proceedings, ſignifies a caſtle, 
manor, or other notorious place, well known and gene- 
rally taken notice of by thoſe that dwell about it. 2 
Lil. Abr. 641. A wenire facias, for à jury to appear, may 
be from a lies conus: And a fine or recovery of lands in & 
lieu conus, is good; but it is ſaid in a /i. fac. to have 


execution of ſuch fine, the vill or pariſh muſt be named, 


2 Cro. 574. 2 Mod. Rep. 48, 49. 
Lieutenant, (locum tenens) Is the King's deputy, or 


he that exerciſes the King's or any other's place, and re- 


preſents his perſon; as the Lieutenant of Ireland. Stat, 
4 H. 4. c. 6. and 2 & 3 Ed. 6. c. 2. The Lieutenant 
of the Ordaance. 
of the Tower, an officer under the conflable, Se. And 
the word lieutenant is uſed for a military officer, next in 
command to the captain. 8 

Life, Union and co-operation of ſoul with body; en- 
joy ment or poſſeſſion of terreſtrial exiſtence, Jobaſ. 

The life of every man is under the protection of 
the law. Wocd' Inſt. 11. A leaſe made to a perſon 
during life, is determinable by a civil death; but if 
it be to hold during natural life, it will be otherwiſe, 
2 Rep. 48. F 

Life Eſtates. Where perſons for whoſe lives eſtates 


are held, ſhall abſent themſelves for ſeven years, they 


4 


ſhall be preſumed dead. 19 Car. 2. c. 6. Perſons 
for whoſe lives eſtates are held, on application to tbe 
Lord Chancellor to be produced. 6 Ann. c. 18. The 
tenant holding after the determination of the Jife, 


 gdecmed a treſpaſſer. Vid. Poflhumous children enabled 


to take in remainder, where the /:fe e/ate is determined. 
10 C11 V. 3. c. 16. Eſtates pur autre wie ſhall be de- 
vilable, and aſſets in the hands of the heir or executor. 


29 Car. 2. c. 3. 


Stat. 14 Geo, 2. c. 20. /eF, 9. Eſtates pur autre vie 
in caſe there be no ſpecial occupant thereof, of which no 
deviſe ſha!l have been made according to 29 Car. 2. c. 3. 
or ſo much thereof as ſhall not have been ſo deviſed, ſhall 
be diſtributed in the ſame manner as the perſonal eflate of 
the teſlator or inteſtate. 

Life-Rent, A reot which a man receives for term of 
life, or for ſuſtentation of it. Skexe. 

Ligeance, (/igeantia) Is the true and faithful obedience 
of a ſubject to his ſovereign: And is alſo applied to the 
territory and dominion of the liege lord; as children born 
out of the ligeance of the King, Sc. Stat. 25 Ed. 3. 
Co. Lit. 129. 

Ligcancy, (/igeantia) Is ſuch a duty or fealty, as no 
man may owe or bear to more than one lord; and there- 


fore it is uſed for that duty and allegiance, which every 
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39 Eliz. cap. 7. And the Lieutenant 


| 
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good ſubjeRt oweth to his /iege lord the King, It 1 

rhus did, Ligenatia g . an pe bu ber | 
& regem ujry/pusimyjcem cannons, but ad proton 
RN los ad tributa & debita 1 255 Gionen A | 
tweeh lords and tenants, fo there is a higher and e aa 
cpnnecion between the King and ſubjeR : for the fubject 


zoweth to the King his faithful obedience, and ought to 


prefer the ſervice of his Prince and country before the 


 lafety of his lig; and the ſovereign is to protect and * 


fend his ſubjects. Forte/que. See Allegiance. 
Lighter⸗men (Menconcd in * 22 2 23 Car. 2 
c. 12. Ad for chanſing, c. the fireets of London) Are 
thoſe that carry away, by water, dung and robbiſh i 
lighters, from the city of Loyd, 
ey are now generally employed in the carry; . 
$ to and from ſhips, Qc. lying in the N oP of 
Light-houſe, A building erected near the ſea 3 
wherein a fire, or large and ſtrong light, is kept in * $4 
night time, for direction to ſhips at ſea, A uſeful 
light to be placed in a /ight-bouſe erected on the Eliftene 
by the maſter, wardens and aſſiſtants of J. rpnity-houſe of 
Deb1fard-Stroud; and maſters of ſhips paſſing by the ſame 
are to pay Aa certain tonnage duty, fc, Stat. > os, 
c. 20. 8 Ann.c. 17. Thelike act concerning the lights 
houſe built by William Trench, Eſq. on the iſland or rock 
called Sterries, near Holybead in the county of Auglzſia 
3 Geo. 2. cap. 36. 1 10 : 
Lights, Stopping lige of a houſe is a nufance; but 
ſtopping a proſpeR is not, being only matter of delight, 
not of neceſſity: And a perſon may have either an 40% 
of nu/ance againſt the perſon erecting any ſuch nuſance 
or he may ſtand on his own ground and abate it. 9 Rep. 
8. 1 Med. 54. For any nuſance erected or being on 
e ſoil of my neighbour, whereby I ſuſtain damage, I 


may maintain an action on the caſe. If a man has a va- 


cant piece of ground, and builds thereupon a houſe, with 
good /ights, which he ſells or lets to another; and after 
he builds upon ground contiguous, or lets the ſame to 
another perſon, who builds thereupon to the nuſance of 
the /ights of the firſt houſe, the leſſee of the firſt houſe 
may have an action on the caſe againſt ſuch builder, c. 
And though formerly they were to be /ights of an ancient 
meſfuage, that is now altered. Mod. Ca. 116, 314 
Lights and Lamps, Houſholders in Midalzſiar and 
Surrey within the bills of mortality, at what times to ſet 
out lamps, 2 V. & M. fi. 2. c. 8. /e3. 15, None 
but Britiſb oil to be uſed for lamps in dwelling - houſes, 
under penalty of 40s, 8 Ann, c. 9. ſedt. 18. 
With reſpe& to Londons and Weftminſter, there are va - 
riety of new acts, for paving, lighting and cleanſing the 
ſtreets, fc. not neceſſary to enumerate. | | 
The ſtatutes may eafily be found by referring to the 
titles Lights and Lamps, and Paving, &c. | 
4 Shares in the lights how taxable. See 30 Ge. 3, c. 6. 
7. 54. ; N | 
Lignagium, Signifies the right which a man hath to 
the cutting of fuel in <voods; and ſometimes it is taken 
for a tribute or payment due for the ſame, 355 
Liguum Uitz, An apothecary's drug of great price. 
Lignum vitæ of the product of the Briti/ plantations 
America may be imported free from all cuſtoms and im- 
poſitions. Sat. 1 Geo. 2. flat. 2. c. 17. ſet. 5 
Lignamina, Timber fit for building. Du Freſas. 
| Ligula, A copy or tranſcript of a court-roll or deed 
mentioned by Sir John Maynard in his Mem. in Scaccar. 


12 Ed. 1. 


Liguritoz, A flatterer. Liguritores, mendaces, rapacii, 
Dei gravamen habeant. Leg. Canut. 29. Mr. Somner is 
of opinion that it ſignifies a glutton, from the Saxon lis 
cera, guloſus, Cowell, 

Limbs, The limbs as well as the life of a man are 
of ſuch high value, in the eſtimation of the law of 
En:land, that it pardons even homicide, if committed / 
defendends, or in order to preſerve them. Black. Com. 
1 J. 130. | | ; $2455 

Lime and Lemon-Juice, To what duties liable, fee 

S W. & M. e. . Sei. 2. 
> Llenſtation, * Is a certain time aſſigned by 
ſtatute, within which an adion muſt be brought. We 
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LEM LIM 


We ſhall here conſider, r . | II. Of the limitation actions, as divided into, real; 
eee 1: 36 04 7 penal, and perſonal, © | | 


Is nature and origin. 77'S | 8 | 
& The limitation 7 attions as divided into, real, | | 1. In real nations. Hat ; 
penal, 4nd perſonal. e By 32 H. 8. r. 2. it is enacted, © That nd perſon 
III. The time <vhen the right action accrued, /o as 10. | ſhall from thenceforth ſue, have or maintain any «brit of 
| be affeted by the ſtatutes, and of the. courts bound right, or make any pre/cription, title or claim to or for 
thereby. br. BN „ any manors, lands, tenements, rents, annuities, com- 
IV. The exceptions in 21 Far. 1. c. 16. nubat will | mons, penſiqns, portions, corodies, or other heredita- 
ſave a bar thereof ; and of the manner of pleading. | ments, of the poſſeſſion of his or their anceſtor or prede- 
| "Wins . | 3 and declare and alledge any 2 A. "15 
ne 1 f nthas: ond; ſſion of his anceſtor or predeceſſor, but on the ſeiſin 
1. W ee n A or poſſelſion of his oF. or Fel ag which bath 
The time of limitation is two-fold; firſt, in writs, by | been or now 1s, or ſhall be ſeiſed of the ſaid manors, lands, 
divers acts of parliament; ſocondly, to make a title to | tenements, rents, annuities, - commons, penſions, por- 
any inheritance, and that is by the Common law, Co, | tions, corodies, or other hereditaments, awithin tbrae- 
i 114» 115. | & | Seore years next before the teſte of the ſame qurit, Of A 
It ſeems, Lbs the Common law there was no ſtated | next before the ſuid preſcription, title or claim ſo here- 
or fixed time to bring actions; for tho” it be ſaid by after to be ſued, commenced, brought, made or 
Bracton, that Omnes aftiones in mundo infra certa tempora had. 126 | | OY 
limitationem habent; yet my Lord Coke ſays, that the li- And it is further enaQted by the ſaid ſtatute, par. 2. 
mitation of actions was by force of divers acts of parlia- | That no manner of perſon ſhall ſue, have or maintain 
ment; alſo, (ſays he) this general poſition of Brafon's | any a/i/e of mort anceſtor, coſenage, ayle, writ of entry 
admitted of ſeveral exceptions. 'Bra#. lib. 2. fol. 228. upon diſſeiſin, done to any of his anceſtors or predeceſſors, 
2 Iuſl. 95. Co. Lit. 115. 4 Co. 10, 11. or any manors, lands, tenements or other hereditaments, 
But by the ancient law there was a ſtated time for the | of any further ſeiſin or poſſeſſion of his or their anceſtor 
heir of the tenant to claim after the death of his anceſtor, | or predeceſſor, but only of the ſeiſin or poſſeſſion of his 
or elſe he loſt his land, according to the feudal text, | or their anceſtor or predeceſſor, which was or hereafter 
Præterea fi quis infeudatus major quatuordecim annis ſua | ſhall be ſeiſed of the ſame manors, lands, tenements or 
incuria, wel negligentia per ann. & diem ſteterit, quod other hereditamen ts, within fifty ears next before the 
feudi inveftlituram a proprio domino non peterit, tranſa#o | teſte of the original of the ſame writ hereafter to be 


. hac ſpatio, frudum amittat & ad dominum redeat, Spelm. | brought. 
Gloff. 32, It is further enacted, par. 3. That no perſon ſhall 


The fixing upon this period of a year and a day, upon | ſue, have or maintain any action for any manors, lands, 
ſeveral other occaſions, ſeems to have been deduced from | tenements, or other hereditaments, of or upon his or 
this ancient rule, and on this occaſion was pitched upon, | their own ſeiſin or poſſeſſion therein, above thirty years next 
becauſe the ſervices appointed ſeem to be annually computed before the teſe of the original of the ſame writ hereafter 
therefore the feud was ordered to be taken up within ſuch | to be brought, | 4 Sg 
time as ſuch annual ſervices became due, or elſe it was | And further, par. 4. That no perſon ſhall hereafter 
loſt and returned to the lord; and the ſame time that | make any avozwry or cognizance for any rent, ſuit or 
was appointed to the tenant to claim from the lord, was | ſervice, and allege any ſeiſin of any rent, ſuit or ſervice, 
alſo appointed to make his claim upon any diſſeiſor; and | in the ſame avowry or cognizance in the poſſeſſion of 
if no ſuch claim was made, the diſſeiſor dying ſeiſed, any other, whoſe eſtate he ſhall pretend or claim to have, 
caſt the right of poſſeſſion upon the heir; and this was to | above fifty years next before the making of thr ſaid avowry 
keep the ſame uniformity in point of time thro”. the law, | or cognizance, | | Se 
as alſo that the lord might be at a certainty whom he And it is further enacted by the ſaid ſtatute, par. 5. 

might take for his tenant, and admit upon every deſcent; ] That all formedons in reverter, formedons in remainder, 
and fince the heir of the tenant anciently loſt the whole | and ire facias upon fires of any manors, lands, tene- 
land, in caſe he did not take it up within time, it was fit | ments, or other hereditaments, at any time hereafter 
the tenant ſhould loſe the right and poſſeſſion, in caſe he | to be ſued, ſhall be ſued and taken within fifty years next 
did not claim within the ſame time upon the difſeiſor, | after the title and cauſe of action fallen, and at no time 
that the heir of the diſſeiſor might be in peace, in caſe | after the fifty years paſt, 5 
the perſon that had right did not make his claim upon Note; This ſtatute hath the uſual ſaving, for infants, 
him, and that from thenceforth the lord might receive | feme coverts, perſons in prifons and beyond fea. 
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; 
him into his feud ; and as upon the ancient plan of feu- In the conſtruction of this ſtatute it; hath been b 
dal conſtitution, if the heir did not take up the feud | holden, | | Fl 
within a year and a day, a deſertion and dereliction was That in a forhedon in reverter or remiainder, or on & 1 


54S 


preſumed ; ſo alſo if the diſſeiſee did not claim within ire faciat, on a fine of ſuch nature, the demandant need 
the ſame time, the right of poſſeſſion was relinquiſhed, | not mention the ſtatute in order to make out his title, 
Selm Gloſſ. annus & dies 32, 33. . but the tenant, if he would take advantage of it, uf 

Before the 32 Hen. 8. c. 2, certain remarkable periods | pleadit. Dyer 315. 6. pl. 101. So in an avowry for 
were fixed upon, within which the titles whereon men | rent. Moor 31. pl. 102. 1 Rol. Rep. 50. | | 
deſigned to be relieved muſt have accrued; thus in the It has been held, that this ſtatute being in reſtraint 
time of Hep, 3. by the ſtatute of Merton, cap. 8. at which | the Common law, ought to be conſtrued ſtrictly; that 
time the limitation in a writ of right was from the time | therefore it does not extend te a formedon i n de/cender, 
of King Henry 1. by that ſtatute it is reduced to the | cgſavit nor re/cour, 4 Co. 8. 1 And. 16, Lit. Rep. 
time of King Henry 2. and for aſſiſes of mort d ancgſtor 342. Ot, | . . 
they were thereby reduced from the laſt return of King To a bill in Chancery, to be relieved touching a rent- 
John out of Jreland, which was 12 Joharunis; and for charge upon lands by a.will, the defendant pleaded the 
aſſiſes of novel difſtiſin, a prima transfretatione Regis in | ſtatute of limitations, and that there had been no de- 
Normanniam, which was 5 Hen. 3. and which before that | mand or payment in forty years; and it was held, that 
had been poſt ultimum. redditum Henrici 3. de Britannia; | this ſtatute concerns only cuflomary rents between land- 
and this limitation was alſo afterwards by the ſtatutes | lord and tenant, and not any rent that commences by - 
We/lm. 1. cop. 39. and We/tm. 2, cap. 46. reduced to a | grant, whereof the commencement may be ſhewn. 2 
narrower compeſs, the writ of right being limited to the | ern. 235. Collins v. Goadall. 
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firſt coronation of Rich. 1. But for thele ancient limi- The ſtatute does not extend to the /arwices of eſcuage 
tations, ſee Coo Lit. 14. b. 15. 4. 2 Infl. 94, 95. 2 Rol. homage and fealty, for a man may live above the time 
Abr. 111. Hele's Hiſt. of the Law 122, 2 Keb. 45. limited by che act; neither doth it extend to any other 


ferwice 


fer vice which by common poſlibility may not happen 
or become due within fixty years, as to cover the hall of 
the lord, or to attend the lord in the war, Ce. Co. Lit. 
115. 4. '2 f. 95. 4 Co. 10. Bevil's caſe. 8 Co. 65. 
3 Lev. 21. | 

And where the tenure is by homage, fealty and eſcuage 
uncertain, and by ſuit of court or rent, or any other an- 
nal ſervice, the ſeifin of the ſuit or rent, or any other 
annual ſervice, is a good ſeiſin of the homage, fealty or 
eſcuage, or other accidental ſervices, as wardfhip, heriot 
ſervice, or the like. 2 If. 96. 4 Co. 8. . Winch, 
32. Hutt. 50. 2 Rol. Rep. 392. | | 

By the 1 Mar. cap. 5. it is enaQed, ** That the 32 
Hen, 8. c. 2. ſhall not extend to any <vri? of right of 
advow/ſon, quare impeait, or affiſe of darrein preſent- 
ment, nor jus patronatus, nor to any writ of right of 
ward, writ of raviſSment of ward for the wardthip of 
the body, or for the wardſhip of any caſtles, honours, 
manors, lands, tenements or hereditaments holden by 
knight-ſervice, but that ſuch ſuits may be brought as 
before the making of the ſaid at. 

By the 21 Jac. 1. cap. 16. for quieting men's eſtates, 
and avoiding of ſuits, it is cnacted, That all writs of 
formedon in deſcender, formedon in remainder, and forme- 

Lon in reverter, at any time hereafter to be ſued or 
brought of, or for, any manors, lands, tenements or here- 
ditaments, whereunto any perſon or peiſons now hath or 
have any title, or cauſe to have or purſue any ſuch writ, 
ſhall be ſued and taken wuithin taventy years next after 
the end of this preſent ſo{ſicn of parliament; and after 
the ſaid twenty years expired, no perſon or perſons, or 
any of their heirs, ſhall have or maintain any ſuch writ 
of or for any of the ſaid manors, lands, tenements or 
hereditaments; and thet ail writs of formeden in deſcen- 
der, Far neden in remainder, formedon in reverter, of any 
manors, lands, tenements or other heredi:aments what- 
ſoever, at any time hereafter to be ſued or brought by 
occaſion or means of any title, or cauſe hereafcer hap- 
pening, ſhall be ſued, and taken within zventy years 
next after the title and cauſe of action firſt deſcended or 

fallen, and at no time after the ſaid twenty years; and 
that no. perſon or perſons that now hath any right, or title 
of entry, into any manors, lands, tenements or heredi- 
taments, now held from him or them, ſhall thereinto en- 
ter, but within twenty years next after the end of this 
preſent ſeffion of parliament, or within raventy years 
next after any other title of entry accrued ; and that no 
perſon or perſons ſhall at any time hereafter make any 
extry into any lands, tenements or hereditaments, but 
within tuenty years next aſter his or their right or title, 
which ſhall hereafter firſt deſcend or accrue to the 
ſame; and in default thereof ſuch perſons ſo not en- 
tering, and their heirs, ſhall be utterly excluded and 
diſabled from ſuch entry after to be made; any former 
law, &c. | 

Provided, That if any perſon or perſons, that is. or 
ſhall be intitled to ſuch writ or writs, or that hath or 
ſhall Have ſuch right or title of entry, be or ſhall be, at 


the time of the ſaid right or title firlt deſcended, accru- | 


ed, come or fallen, within the age of one and twenty 
years, feme covert, a0 compos mentis, impriſoned, or be- 
yond the ſeas, that thea ſuch perſon and perſons, and 
his and their heir and heirs, ſhall or may, notwithſtand- 
ing the ſaid twenty years be expired, bring his action, 
or make his entry, as he might have done before this 
act; ſo as ſuch perion and perſons, or his or their heir 
and heirs, ſhall auithin ten years next afier his and their 
full age, diſcoverture, coming of ſound mind, enlarge- 
ment out of priſon, or coming into this realm, or death, 
take Denefit of and ſue forth the ſame, and at no time 
after the ſaid ten years. 

In the conſtruction of this ſtatute it hath been 
holden, 

That the poſfſeſion of one joint-tenant is the poſſeſ- 
fion of the other, ſo far as to prevent this ſtatute, 4 | 


Salk, 285. 
That a claim of entry to prevent the ſtatute of limita- 


tions muſt be upon the land, unleſs there be ſome ſpecial any one who will ſue, 


* —— 


ed thereby from purſuing the others, 


— 


| of limitations, becauſe it is an act made for the preſeryz. 


year next after the offence committed ; and in default of 


ing an information, the latter an oath from the in- 


den, that the 21 Jac. 1. cap. 4. does not extend to any 


former on a penal ſtatute, 
party grieved, 


ſtatutes, 


1 Salk, 285. 


reaſon to the contrary. 
3 


That if a perſon be barred of his t 
thereby hindered to purſue his right of entry wh 


wards accrues to him, .no more than a perſon 
ſeveral remedies, and diſcharges one of them, ; 


he is not 
ich after. 
Who has 
* is exclud. 
Hunt v. Burns. 1 Salk. 339. 2 Salk. 422, 8. C. . 
If A. has had poſſeſſion of lands for twenty years with 
out interruption, and then B. gets poſſeſſion, upon whi h 
4. is pot to his cjeAment, though £. is plaintip, ju.” 
poſſeſſion of twenty years ſhall be a good title in hi . 
as if he had ſtill been in poſſeſſion; becauſe a poſſeſio f 
for twenty years is like a deſcent which tolls entry and | 
gives 2 of N * 4 ſufficient to maintain 
an ejedtment. 1 „ 421. ſaid to hay : 
ruled by Holt. » PITT N uo 
That if one tenant in common receives the whole 
profits for twenty years, or more, yet this does not bar 
his companion; for the ſtatute of limitations never runs 
againſt a man, but where he is actually ouſted or diſſeiſed 
1 Salt. 423. | 3 ; 
It has been ruled, that copyholds are within the ſtatute 


tion of the public quiet, and no ways tendin 

judice of 5 lord — tenant · thu 416, ak 
But eccleſiaſtical perſons are not bound by any of 

the ſtatutes of limitations, becauſe it would be a fide-wind 

to evade the ſtatutes made to prohibit their aljenations, 

Comp. Incumb. 429. | 


2. In fenal ations. | | 

By the 31 Elix. cap. 5. par. 5. it is enacted, © That 
all actions, ſuits, bills, indictments or informations, 
which ſhall be brought for any forfeiture upon any ſtatute 
penal, made or to be made, whereby the forfeiture is or 
ſhall be limited to the Queen, c. ſhall be brought with- 
in aus years after the offence ; and that all actions, ſuits, 
bills or informations, which ſhall be brought for any 
forfeiture upon any penal ſtatute, made or to be made, 
except the flatutes of tillage, the benefit and ſuit where. 
of is or ſhall be by the ſaid ſtatute limited to the 
Queen, her heirs or ſucceſſors, and to any other that 
ſhall proſecute in that behalf, ſhall be brought by any 
perſon that may lawfully ſue for the ſame «uithin one 


ſuch purſuit, that then the ſame ſhall be brought for the 
Queen's Majeſty, her heirs or ſucceſſors, any time within 
the two years after that year ended. Where a ſhorter time 
is limited by any penal ſtatute, the proſecution muſt be 
that time,” | 
Alfo vide 18 EI. c. 5. and 21 Fac. I. c. 4. the for- 
mer requiring a memorandum of the day of exhibit- 


former, | 
In the conſtruction of theſe ſtatutes it hath been hol- 


offence created ſince that ſtatute; ſo that proſecutions on 
ſubſequent penal ſtatutes are not reſtrained thereby, but 
that ſtatute is to them as it were repealed pro tanto. 
Salk. 372—3. 5 Mod. 425. 8 

That if an offence prohibited by any penal flatute be 
alſo an offence at Common law, the proſecution of it as 
of an offence at Common law, is no way reſtrained by 
any of theſe ſtatutes, Hob. 270. 4 Mod. 144. 

That if an information tam quam be brought after the 
year on a penal ſlatute, which gives one moiety to the 
informer, and the other to the King, it is naught only 
as to the informer, but good for the King. Co. Car. 

1. Cro. Jac. 366. and wide Dali/. 60. 

That if a ſuit on a penal ſtatute be brought after the 
limited time, the defendant need not plead the ſtatute, 
but may take advantage of it on the general iſſue. 1 
Show. 353. ; 

The: the party grieved is not within the reſtraint of 
theſe ſtatutes, but may ſue in the ſame manger a3 before. 
Cro Flix. 645, Ney 71. 3 Leon. 237. ; 

It ſeems Joc bifol, 8 a ſuit by a common in 
which firſt gives an action to the 
and in his default, after a certain time, 0 
be within the reſtraint of thei? 


1 Shaw. 353» 354 It 


/itat within the year was a ſufficient commencement of 
the ſuit to ſave the limitation of cime on a penal ſtatute, 
| becauſe the /atitar is the original of B. R. and may be 
continued on record as an original. But Holt held other- 
wiſe, for the action being for a penalty given by a ſta- 
tute, the plaintiff might have brought an action of debt 


by original in B. R. becauſe the ſtatute gives the action; 


and he held, that there was a difference between a civil 
action, and an action given by ſtatute ; for in the firſt 
caſe, the ſuing ont a latitat within the time, and conti- 
nuing it afterwards, will be ſafficient ; but in the other 
caſe, if the party proceeds by bill, he ooght to file his 
bill within time, that it may appear ſo to be upon the 
record itſelf,” Carth. 232. Culliford v. Blandford. 1 
Show. Rep. 353. S. C. Sed qu. If the plaintiff proceeds 
upon that writ, tho' he does not declare, till after the 
expiration of the year, whether it does not avoid the 
ſtatute, and whether it is not now every day's practice, 
as nothing is more common, than to file a bill, loog after 
the writ ſued out, The court of B. R. lately permitted 
a bill to be filed, to amend the roll by in a gu? tam action, 
after verdict. Gardner qui tam v. Brown. 


3. In perſonal ations. 

By the 21 Fac. 1. cap. 16. it is enacted, That all 
actions on the caſe for words ſhall be commenced and 
ſued wvithin two years NEXT AFTER 7% <vords ſpoken, and 
not after, FRY 

In the conſtruction of this branch of the ſtatute it hath 
been holden, Ee) 

Than an action of /candalum magnatum is not within the 
ſtatute, Lit. Rep. 342. 3 Keb. 645. 


That it extends not to actions for ſander of title, for 


that is not properly ſlander, but a cauſe of damage, and 
the ſander intended by the ſtatute is to the per/or, Cro. 
Car. 141. Law v. Harwoed, adjudged. 


That if the words are of themſelves actionable, without 


the neceſſity of alledging ſpecial damages, altho' a loſs en- 
ſues, yet in this caſe the ſtatute of limitations is a good 
bar; but if the words at the time of the ſpeaking of them 
are not actionable but a ſubſequent loſs enſues, which in- 
titles the plaintiff to his action, in ſuch caſe the ſtatute is 
no bar. 1 Sid. 95. Saunders v. Edwards. Raym. 61. 
8. C. and ſee 3 Mod. 111. S. C. cited. 2 b 

That if an action for words be founded upon an in- 


dict ment, or other matter of record, 1t is not within the 17 


ſtatutes, but ſuch action may be brought at any time. 
1 Sid 95, But if in caſe, gz. if it ſhould not be in fix 


years? 
By the ſame ſtat. it is enacted, that all actions of zre/paſs, 


of afſuult, battery, wounding, impriſoument, or any of | 


them, ſhall be commenced and ſued within four years 
NEXT AFTER the cauſe of ſuch actions or ſuits, and not 
after, 

It ſeems, that if a man brings treſpaſs for beating his 
ſervant, per quod ſervitium amiſit, this is not ſuch an ac- 
tion as is within this branch of the ſtatute, being founded 
on the ſpecial damage. 1 Salk. 206, 5 Mod. 74. 

If to an action of aſſault, battery and impriſonment, 
the defendant pleads, as to the aſſault and impriſonment, 
the ſtatute of limitations, without anſwering particularly 


to the battery otherwiſe than by uſing the words fran 


greſſo prædicta, it is ſufficient, for theſe words are an 
anſwer to the whole. I Lev. 31 

By the ſame ſtat. it is enacted, that all actions of treſ- 
paſs guare clauſum fregit, all actions of treſpaſs, detinue, 
action ſur trover and replevin for taking away of goods 
and chattels, all actions of account, other than ſuch ac- 
counts as concern the trade of merchandize between mer- 
chant and merchant, their factors or ſervants, all actions 


on the caſe, (other than for flander) all actions of debt 


grounded upon any lending or contract without ſpecialty, 
all actions of debt for arrearages of rent 4vithin /ix years, 
NEXT AFTER the cauſe of action. | 

Proviſion is made for feme-coverts, perſons that are 
non compos, impriſoned, or beyond ſea, | 

It hath been adjudged, that an action of debt on the 2 
& 3 Ed.6.c. 13. for not ſetting out tithes, is not within 
the ſlatute, the action being grounded on an act of par- 


It has been held by three judges, that ſuing out a Ja. | liament, which is the higheſt- record. Cs Car. 513, 


Talory v. Fackſon, ' 1 Saund. 38. 2 Saund, 66. 1 Sid. 
305, 415. 1 Keb. 95. 2 Keb. 46. n 
So it hath been adjudged, that an faction of debt for 
rent reſerved on a leaſe by indenture is out of the ſtatute, 
the leaſe by indenture being equal to à ſpecialty. Hurt. 
109. Freeman v. Stacy. I Saund, 38. cited, 
Alſo it hath been adjudged, that an action of debt for 
an eſcape is not within the ſtatute, not only becauſe it is 
founded in maleficio, and ariſes on à contracts in law, which 


is different from thoſe actions of debt on a lending or con- 
tract mentioned in the ſtatute, but alſo becauſe it is ground- 
ed on the 1 Rich, 2. cap. 12. which firſt gave an action of 


debt for an eſcape, there being no remedy for creditors he- 
fore but by action on the caſe, 1 Saund. 3 7. Jones v. 


| Pope. 1 Lev. 191. 8. C. adjudged, 2 Keb. 9oz. 8. C. 


and 1 Sd. 305. S. C. | 287 

So it hath been adjudged, that this ſtatute cannot be 
pleaded to an action of debt brought againſt a ſheriff for 
money by him levied on a fieri facias, becauſe the action 
is founded i» maleficio, as alſo upon the judgment on 


which the fieri facias iſſued, which is a matter of record. 


1 Mod, 245. Cockran v. Welly 212. and 2 Show, Rep. 79. 


It hath been adjudged, that an action of debt on an 
award under the hand and ſeal of the arbitrators, tho” 


the /ubmiſ/ion was by parol, is not within the ſtatute. 


2 Saund. 2 Sid. 415. 1 Lev. 273. 2 Keb. 462, 496, 
33. 8. C. þ DOD. Gs +. 
: An action of debt fora fine of a copyholder is not with» 
in the ſtatute, '1 Keb. 536, 1 Bev. 275 3. 5 
If a man recovers a judgment or ſentence in France for 
money due to him, the debt muſt be conſidered here only 
as a debt by fimple contract, and the ſtatute of limitations 
will run upon it. 2 Fern. 540. per curiam, © 
If the plaintiff be in England at the time the cauſe of 
action accrues, the time of limitation begins to run, ſo 
that if he, or (if he dies abroad) his repreſentative does 


not ſue within & years; he is barred by the ſtature. iI. 


par. 1. 134. See 4 5 Ann. c. 15. g 
It ſeems that to an afſumpfit brought by the aſſignees 

of a bankrupt, for a debt due to the bankrupt, this ſtatute 

is a good bar; for tho” the aſſignment is by force of an 


act of parliament, yet the aſſignees ſtand only in the 


place of the bankrupt, and can have no other right nor 
remedy than he had. 2 Lev. 166. 3 Keb. 645. Com). 
O. nd 

It ſeems clearly agreed, that tho? the ſtatutes of limita- 
tion bind the courts of equity, that yet a truß is not wich- 
in theſe ſtatutes. March 129. 2 Salk. 124. 


A charity ts not barred by length of time, nor within 


the ſtatute of limitations. 2 Fern. 399. | 

So it hath been held, that a legacy is not within the 
ſtatute of limitations. 1 Fern. 256. 

It ſeems to be the doctrine of courts of equity, that 
mortgages are not within the ſtatute of limitations; yet 
where a man comes 1n at an old hand, it hath been ſome- 
times decreed, that the poſſeſſor ſhould account no fur. 
ther than for the profits made in his own time, to diſcou- 
rage the ſtirring in ſuch dormant titles; alſo the courts 
have allowed length of time to be pleaded in bar, where 
the mortgaged eſtate hath deſcended as a fre without en- 
try or claim from the mortgagor, and where the poſſeſſor 
would be intangled in a long account; and in theſe 
caſes the ſtatute of limitations has been mentioned as a 


gage, 


III. Of the time when the right of aftion accrued, 2 
as to be affected by the flatutes, and of the courts bound 
thereby, | | 
This ſtatute cannot be a bar anle/5 the fir years are ex- 

fired, after there hath been complete cauſe of attion ; as if 

a man promiſe to pay 107, to J. S. when he came from 

Rome, or when he marries, and ten years after J. 8. 

marries, or comes from Rome, the right of action accrues 

from the happening of the contingency, from which time 
the ſtatute ſhall be a bar, and not from the time of the 
promiſe. Godb, 437, 5 | 
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So in an action on the eaſe whetein the plaidtiff declared, 
that ip conſideration that he would forbear to ſue the de · 
fendant, for ſome ſheep, killed by the defendant's dog, 
the defendant promiſed to make him ſatisfad ion upon e- 

veſt, and that ſuch a time he requeſted, c. and it was 
held, that rh right of adlies accrard /rom the requeſt, not 
from the time of killing the theep z that therefore the de- 
ſendant could not plead the Ratute of limitations, the re- 
queſt being within. fix years, tho“ the killing the ſheep, 
and promiſe of ſatisf. dt ion was long before, Gogb. 437. 
Sbutford v. Boroughs adjudged. See 1 Lev. 48. Webb v. 
Martin. 1 Sid. 66. 1 Keb. 7. S. C. But if fix years 
had elapſed after requelt made, the defendant might have 
pleaded New accre uit infra ſex annes. '; 

So if a note or bill of exchange is given, payable at a 
certain time after date, the cauſe of action does not 
accrue, *till after the expiration of the time ſpecified, and 
if an action is brought within ſix years after that time, 
the ſtatute is nota bar. But if the ſuit is not commenced 
within fix years after that time, the defendant may 
plead that zhe cane of edion did mot arcrue within 
fix years, but he muit not plead that he did 20 
promiſe within fix years, . e. if he is the perſon, 
firit liable to the payment, becauſe the promiſe is 
made at the time of making the note, Cc. It may 
be otherwiſe in the caſe of an iaderſer, who is not 
liable *cill default made by the drawer of the note, 
or accepter of the bill, but in his caſe, Nex accrevit 
infre ſex anne, is a ſafe and good plea. 

For ſimilar caſes, vide 2 Salk. 422, 1 Feat. 191. 
3 ai. big. , Car. , . 1333. i Jour 
252. 3 Mod. 110, Sc. Allen 62. 2 Salk. 420. 
Comb. 26. | 

It is clearly agreed, that the ſtatute of limitations is a 
good plea in a court of equity, March 129. 1 Salk. 

$4; | = 
by ſeems to be agreed, that the ſtatute of limita- 
tions is no plea in the court of Admiralty, or Spiritual 
court, where they proceed according to their law, and in 
a matter in which they have conuzance. 6 Mod. 25, 26. 
2 Salk. 424. 3 Keb. 366, 392. 

Therefore it hath been agreed, that for a ſuit upon a 
contract ſuper altum mare, no prohibition ſhould go upon 
their refuſal of a plea of the flatute of limitations, 6 
Med. 26. | 

So it has been held not to be pleadable to a proceeding 
in the Spiritual court, pro wiolenta manuum injetione in 
clericum, becauſe the proceeding is pro reformatione morum, 
not for damages, 2 Salk. 424. 

It hath been doubted, whether to a ſuit in the Admiralty 
for mariners wages, this ſtatute is a good plea ; becauſe it 
is ſaid, that this is a matter properly determinable at 
Common law; and the allowing the Admiralty juriſ- 
dition therein, only a matter of incuigence. 2 Salk. 424. 


6 Med. 25. 


But this is now ſettled by the 4 & 5 Ax. cap. 16. by | 
which it is erated, That all ſaits and actions in the court 


of Admiralty for ſeamens wages, ſha}l be commenced and 
ſued within fix years next after the cauſe of ſuch ſuxs or 


actions ſhall accrue, and not after. 


IV. The excrptions in 21 Jac. 1. c. 16—What will ſave 
a bar thereof. — And of the manner of pleading. 


As to this it hath been adjudged, that the laſt proviſo 
in the ſtatute not only extends to thoſe actions therein 
enumerated, but alfo to an aſſum it, tho not mentioped, 
and to all other adieu onthe caſe being of equal miſchief 
and plainly withia the intention of the legiſlature, 
Cro. Car. 245, 333. 2 Saund 120, 2 Mod. 71, 1 


Lid. 455. 
1. Exception in relation to infants. 


As to this it hath been holden, that the ſtatute being 
general, infants had been included, had they not been 


particularly excepted. i Lev. 3. 


It hath been holden, that if an infant, during his 


infancy, by his guardian bring an action, the defendant 
cannot plead the ſtatute of limitations; altho' the cauſe 


3 


| 


2 Keb. 622. 
312. 2 Fern. 456. 


L IM 


of adion accrued ſix years beſore and the word 
ſtatute are, that aſter his coming of age, rr 2 = 


121. | | 
It hath been held in Chancery, that if one rece; 
profits of an infant's eſtate, and kx years after his 2 
of age, he biings a bill for an account, the ſtatute 4 
limitations is as much a bar to ſuch a ſuit, as. if he had 


brought an action of account at Common law; for this 


receipt of the profits of an infant's eſtate is not ſuch. 

truſt as, being a creature of the court of equity, the ſrature 
wall be no bar to; for be might have his aQion of . 
count againſt him at lau, and therefore no neceflity to 
come into this court for the account; for the reaſon wo | 
bills for an account. are brought here, is from the Haag 
of the demand, and. that they may have a diſcovery of 
books, papers, and the party's oath, for the more eaſ 
taking of the account, which cannot be ſo well done 
law ; but if the infant lies by for fix years after he comes 
of age, as he is barred of his ation of account-at law 0 
ſhall he be of his remedy in this court. Air. Eg. 30 

Lackey v. Lockey. | 9 55 n 


2. Exception in relation to merchants accounts, 

As to this exception, it hath been a matter of much 
controverſy, whether it extends to all actions and accounts 
relating to merchants and merchandize, or to actions of 
account open and current only; the words of the ſtatute 
being, That all actions of treipaſs, Cc. all actions of ac. 
count and upon the caſe, other than ſuch actions as con- 
cern the trade of merchants; ſo that by the words, cher than 


ach attions, not being ſaid ations of account, it has been 


inſiſted that all actions concerning merchants are excepted, 
1 Jon, 401. 2 Saund, 124, 125. 1 Lev, 287, 298. 
I Lent. 90. 1 Mod. 270. "4+ Med. 


But it is now ſettled, that accounts open and current 
only are within the ſtatute ; that therefore if an account 
be ſtated and ſettled between merchant and merchant, 
and a ſum certain agreed to be due to one of them, if in ſuch 
caſe he to whom the money is due, does not bring his 
2 the limited time, he is barred by the ſtatute, 
FYide the authorities ſupra. 

So it hath been adjudged, that by the exception in the 
ſtatute concerning merchants accounts, no other actions 
are excepted but adi of account, Carth, 226. | 

Alſo it hath been adjudged, that bills of exchange for 
value received, are not ſuch matters of account as are in- 
tended by the exception in the ſtatute of limitations, 
Carth, 226. | 

An open current account, between tradeſmen or others, 
15 not within the ſtatute, ſuppoſing the laſt article of the 
debt in the account, was contracted within fix years, 


otherwiſe, in ſuch caſe, the ſtatute is a bar. 


3. Exception in relation to perſons beyond ſea, 

It ſeems to have been agreed, that the exception as to 
perſons being beyond ſea, extends only where the creditors 
or plainti i are ſo abſent, and not to debtors or defendants, 
becauſe the firſt only are mentioned in the ſtatute; and 
this conſtruction has the rather prevailed, becauſe it was 
reputed the creditor's folly, that he did not file an ori- 
ginal, and outlaw the debtor, which would have pre- 
vented the bar of the ſtatute. Cro. Car. 245, 333.9 
Tor. 252. 1 Lev. 143. 3 Mod. 311. 2 Lutw. 950. 
1 Salk. 420. 

But as the creditors being beyond fea is ſaved by the 
21 Jac. 1. c. 16. ſo now by the 4& 5 4an. cap. 16. it is 
enacted, That if any perſon or perſons, againſt whom 
there is or ſhell be any cauſe of ſuic or action for ſeamens 
wages, or againſt whom there ſhall be any cauſe of action 
of treſpaſs, detinue, action ſur trover or replevin, for 
taking away goods or chattels, or of action of account, ot 
upon the caſe, or of debt grounded upon any lending or 
contract without ſpecialty, of debt for arrearages of rent, 
or affault, menace, battery, wounding and  impriſon- 
ment, or any of them, be, or ſhall be, at the time of any 
ſuch cauſe of ſuit or aRion given or accrued, fallen or 
come beyond the ſeas; that then ſuch perſon or * 
who is or ſhall be intitled to any ſuck ſuit or action, 2 
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it liberty ta bring the ſaid actions againſt ſuch perſon 
e e. their return from beyond the ſeas, <with- 


in ſuch times as arg limited for the bringing of the /aid aftions 


by the 21 Jac. 1. e. 16. 


4. Where an executor or admimftrator is io ſus or be ſued. 
A. received money belonging to a perſon, who before 
died inzeftate, and to whom B. after ſuch receipt took 
out adminiſtration, and brought an action 8 ainſt 4. to 
which he pleaded the ſtatute of limitations, the plaintiff 
replied, and ſhewed that adminiſtration was committed 


0 


— 


to him ſuch a year, which was infra /ex annos; though 


fix years were expired ſince the receipt of the money, 
yet not being ſo ſince the adminiſtration committed, the 
action not barred by the ſtatute. 1 Salt. 421. Currey 
v. Stephenſon. Skin. 555. 4 Med. 376. Latch. 335. 
8. C. e N 1 

It is ſaid in general, that where one brings an action 
before the expiration of {ix years, and dies before judg - 
ment, the ſix years being then expired, this ſhall not 
prevent his executor, 2 Salk. 424-5. OT | 

But if an executor ſues upon a promiſſory note to the 
teſtator, and dies before judgment, and fix years from 
the original cauſe of action are actually expired, and the 
executor brings a new action in four years after the firſt 
executor's death, the ſtatute of limitations ſhall be a bar 
to ſuch action; for though the debt does not become irre- 
coverable, by an abatement of the action after the fix yeers 
clapſed by the plaintiff's death; yet the execator ſhould 
make a recent proſecution, to which the clauſe in the 


ſtatute, that provides a year after the reverſal of a judg- 


ment, Fc. may be a good direction, or ſhew that he 


PE "IE 


came as early as he could, becauſe there was a conteſt 
about the will, or right of adminiſtration ; for the ſtatute 


was made for the benefit of the defendants, to free them 


from actions when their witneſſes were dead, or their 


vouchers loſt, Trin. 1 Geo, 2. Wilcox v. Huggins, 
If there be no executor againſt whom the plaintiff may 


bring his action, he ſhall not be prejudiced by the ſtatute | 

| this revives it, and brings it out of the ſtatute; as if 2 
| debtor by promiſſory note, or ſimple contract, promiſes 
| within fix years of the action brought that he will pay 


of limitations, nor ſhall any laches in ſuch caſe be im- 
puted to him. 2 Fern. 695. 


5. Where no juriſdickion to ſus in, or where binared by ſome 
| authority. . 

It ſeems agreed, that there being no courts, or the 
courts of juſtice being ſhut, is no plea to avoid the bar 


of the ſtatute of limitations; as where after the civil war 


an aſſumpſit was brought, that the defendant pleaded the 
ſtatute of limitations; to which the plaiatiff replied, 


ek. at 


that a civil war had broke out, and that the government 
was uſurped by rebels, which hindered the courſe of 


Juſtice, and by which the courts were ſhut up, and that 


within fix years after the war ended he commenced his 
action; and this replication was held ill, for the ſtatute be- 
ing general, muſt work upon all caſes which are not exempted 


o 


by the exception. 1 Keb. 157. I Lev. 31. Carth. 157. 


2 Salk, 420. | 
It is clearly agreed, that the defendant's being a mem- 


— — n3 Ag 


ber of parliament, and intitled to privilege, will not ſave | 
a bar of the ſtatute; becauſe che plaintiff might have 
filed an original without being guilty of any breach of 


privilege. 1 Lev. 31, 111. Cartb. 136-7. 

It 18 ſaid, that if a man ſues in chancery, and, pending 
the ſuit there, the ſtatute of limitations attaches on his 
demand, and his bill is afterwards diſmiſſed, the matter 
being properly determinable at Common law ; in ſuch caſe 
the court will preſerve the plaintiff's right, and will not 
ſuffer the ſtatute to be pleaded in bar to his demand. 1 
Vern. 73, 74. 

If the ſtatute of limitations be pleaded to an action, the 
plaintiff to ſave his action may reply, that he had com- 
menced the ſuit in an inferior court within the time of 
limitation, and that it was removed to Weftminfter by 


habeas corpus; and this ſhall be allowed by a favourable | 


conſtruction of the ſtatute of limitations; although in 
ſtrietneſs the ſuit is commenced in the court above, when 
it is removed by habeas corpus, 1 Sid. 228, 3 Keb. 263. 
Bevin v. Chapman. 1 Lev. 143. S. C. Alſo vide 2 
Salk. 424. — | 


6. Where the ſuing 1 auill ſaue 4 bar of the 

1 25 ats te. a | 
11 is clearly agreed, that the ſuing out an original will 
fave u bar of the ſtatute of limitations, and that there- 
upon the defendant may be outlawed; and that if be- 
yond ſea at the time of the outlawry, though it ſhall be 
reverſed after his return, yet the plaintiff may bring an- 
other original. by journies accounts, and thereby take 
2238 of his firſt writ. Carib. 136. 1 Salk. 420. 

od, 311. | | Fs 1 | 

l Alſo £ is agreed, that the ſuing out a /aritat is a ſufli- 
cient commencement of a ſuit, to ſave the limitation of 
time, becauſe the latitat is the original of J. R. and may 
be continued on record as an original writ. 1 Sid. 53, 60. 


Cane, 333. 1 Sen. 4214. 


Alſo it hath been ruled, that to a plea of the ſtatute of 


limitations the plaintiF may reply, that he ſued out a 


latitat, and continued it down by a wicecomes non miſit 
breve, without concluding prout patet per recordum; for 
the latitat roll is only for the private uſe of the court, and 


no record. 2 Keb. 46. Bottle v. Wood, 


The ſame is law, as to a Sill of Middleſex. 

But though the ſuing out am original, or latitat, will 
be a ſufficient commencement of a ſuit, yet the plaintiff, 
in order to make it effectual, nu beau that be hath con- 


| rinued the aurit to the time of the action brought, Carth. 
144. 2 Salk, 420. 1 Lutw. 101, 254. 3 Mod. 33. 


That the attorney's writing the continuances on the writ 
in his chambers is ſufficient. 1 Sid. 5 3. 1 Keb. 140. 
Alſo vide Carth. 144. 2 Salk. 420. S. C. 1 Salk, 
421. The continuances may be entered up, at any time, 


| before the plaintiff replies, The proceſs ſued and filed, 


and the continuances thereon, muſt be ſet forth by the 
plaintiff in his replication, | 


7. Where à debt barred by the flatute frall be ſaid to be 
| | revived. | 3 

It is elearly agreed, that if after the ſix years the debtor 
acknowledges the debt, and promiſes payment thereof, that 


the debt; though this was barred by the ſtatute, yet it 
is revived by the promiſe; for as the note itſelf was at 


firſt but an evidence of the debt, ſo that being barred the 


acknowledgment and promiſe is a new evidence of the 
debt, and being proved, will maintain an np: for 
recovery of it, 1 Salk. 28, 29. Carth. 470. 5 Med. 
425, 426. 2 Show 126. 2 Vent. 151. | 

Alſo it hath been adjudged, that a conditional promiſe 
will revive a debt barred by the ſtatute of limitations; as 
where to an a//amp/it by an executor for goods fold and 
delivered by the teſtator, the defendant pleaded the ſta- 
tute, and upon evidence it appeared, that the defendant 
within fix years, being applied to by the executor for the 
debt ſaid, F you prove that I have the goods, I will pay 
you; which being fully proved at the trial, it was held 


that this conditional promiſe revived the debt; and that 
though made to the executor, after the death of the teſ- 


tator, was ſufficient to maintain the iſſue; becauſe the 
promiſe did not give any new cauſe of action, but only 
revived the old cauſe, and was of no other uſe, but to 
prevent the bar by the ſtatute of limitations. Cartbh. 
470. Heylin v. Haſtings. 1 Salk, 29. 8. C. 5 Mod. 425, 
8. % cid. . N | 

So it hath been held that @ bare acknowledgement of the 
debt within ſix years of the action, is ſufficient to revive 
it, and prevent the ſtatute, though no promiſe was made. 
Carth. 470. ; | 

But if an indebitatus a ſumpſit for goods ſold, be brought 
againſt four perſons, who plead the ſtatute of limitations, 
and it be found that one of them promiſed within fix 
years, there can be no judgment againſt him ; for the 
contract being iotire, it muſt be found that they all pro- 
miſed. 2 Vent. 151. | | 
It ſeems to be the doctrine of the courts of equity, that 
if a man by will or deed ſubje& his lands to the payment 
of his debts, debts barred by the ſtatute of limitations 
ſhall be paid, for they are debts in equity, aad the duty 

remains; 
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Alſo it hath been ruled in equity, that if a man has a 
debt due to him by note, or a hook debt, and has made 


no demand of it for fix years, ſo that he is barred by the 
ſtarute of limitations; yet if the debtor, or his executor, 
after the fix years, puts out az advertiſement in the 
Gazette, or any other news- paper, that all perſons who 
bade any debts _ to them, may apply to ſuch. a place, 
and that they ſhall be paid; this (though general, and 
therefore might be intended of legal ſubſiſtiag debts 


only) yet amounts to ſuch an acknowledgment of that 


debt which was barred, as coil revive the right, and 
bring it out of the ſtatute again. Abr. Eg. 305. 
Andrews v. Brown. | | 


Of pleading, 

It ſeems to be admitted, that the ſtatute of limitations 
mult be pleaded poſitively by him that would take ad- 
vantage thereof; and that the ſame cannot be given in 
evidence, eſpecially in an afſampfit, becauſe the ſtatate 
ſpeaks of a time paſt, and relates to the time of making 
the promiſe, 1 Lev. 111, 1 Sid. 253. and fee Cro. 


Jac. 115. 


But in debt for rent, upon nil debet pleaded, the ſtatute 
of limitations may be given in evidence, for the ſtatute 
has miade it no debt at the time of the plea pleaded, the 
words being in the preſent tenſe. 1 Salt. 278, Per 
Holt. Certainly it is otherwiſe in an aſſumpſit, where 
the general iſſue, viz. Non afſump/it, only, is pleaded, 
the only queſtion is, Did or did not the defendant, ever 


promiſe ? 


In replevin the defendant pleaded Not guilty De cape” | 
prædid infra ſex anos jam ultimo elapſos, and though it 
was urged, that this was the ſame wich pleading aon cepit, 


and if he did not take, he could not be guilty of the de- 
tainer; and if this way of pleading were not allowed, the 
ſtatute would be entirely evaded as to this action; yet 
the plea was held ill, becauſe be ought to have anſwered 
to the detainer, as well as to the taking; allo a thing may 
be lawfully diſtrained, although unlawfully kept; as 
by being put into a caſtle, &c. by which means it could 
not be replevied. 1 Sid. 81. Arundel v. Trevil. 1 


Keb. 279. S. C. 
1 Keb. 566. 8. SS Lee v. Raynes, Vide New Abr. 3. — 


tit. Limitatian | 
N. B. The King is not within the general acts of 
limitation; nor eccleſiaſtical! perſons, for lands belonging 


to their churches. 11 Rep. 74. 

Now by 9 Geo. 3. c. 16. The crown is diſabled to ſue 
or implead any perſon, for any manors, lands, heredita- 
ments, Sc. where the right hath not or ſhall not firſt 
accrue and grow within ſixty years next before the com- 
menciog ſuch ſuit, Cc. See King. | 

If a debt be ſer off by way of plea, the ſtatute of /zmi- 
tations may be replied to it. 2 Strange 1271. 

A writ of error to reverſe a common recovery cannot 
be brought after twenty years, though the right of the 
plaintiff in error accrued within that time. 2 Strange 


1257. | : 
Limitation of the Crown, The ſtatutes 1 V. H M. 
c. 8. 12 V. z. c. z. and 1 & 2 Aus. c. 17. 4 Am. 
c. 8, Ec. are acts for the limitation of the crown, and ſet- 
tling it on proteſtant heirs in the houſe of Hanover. See 
Crown, : 
Limitation of Eſtate, In a legal ſenſe, imports how 
long the eftate ſhall continue, or is rather a qualification 
of a precedent eſtate. A limitation is generally by ſuch 
words as durante vita, quamdiu dum, Fc. And if there 
be not a performance accorcing to the limitation, it ſhall 
determine an eltate without entry or claim; which a con- 
dition doth not. 10 Rep. 41. 1 14ſt. 204. It is taken 
for the compaſs and time of an eſtate; as where one doth 
ive lands to a man, to hold to him and his heirs male, 
and to him and the heirs female, c. here the daughters 
ſhall not have any thing in it, ſo Jong as there is a male, 
for the eſtate to the heirs male is firſt /imitzed, Co. 


Lit. 3, 13. 
« 


See farther Raym. 86. 1 Lev. 110. 


remains; and the ſtatute hath not extinguiſhed that, | 
though it hath taken away the remedy. 1 Salk, 154. 


. 8 
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If a /imitatien of an eſtate be uncertain, the % 
is void; and theeſtate ſhall remain 4 ba e 
no ſuch limitation, Cro. Eliz. 216, But a thin 1 8 
limited in a will by plain words, ſhall not — wy 
made uncertain by general words which follow 7 1 
23 Car. B. R. Where a deviſe is to the eldeſt ſon, Tong 


| condition that he pays ſuch legacies; and if he refuſes 
3 


the land ſhall remain to the legatees: on hi 

legatees may enter by way of /tmitation. Noyes,” 4 » 
in all caſes, where after a condition, an intereft is tun d 
to a ſtranger, it is a limitation. 1 Leon, 769. 50 


Eliz. 204. 


It was held by Holt Ch. J. that the ſlatute 3; 1... 
(1 3 Ed. 1. c. 1.) ought not to be taken Rrifly 4 beta 
limitations within the meaning of it are to be ſuppo * 
therefore though words of an expreſs condition Wa f 
dinarily conſtrued as a limitation ; yet when an fate is 


to remain over for breach of any condition, which is by 


the expreſs word thereof, it ſhould be inte * 
mitation, Trin. 4 Ann. Lands may be given 400 _ 
to one in tail, remainder to another, remainder jn fe 
Se. Though a limitation of an eſtate cannot begin after 
the determination of az ab/olute eflate in fee-fimple ; for 
that would be to ſuffer perpetuities to be made whi h 
— 3 2 Al. für. j. ef why 
imitations of eſtates agaĩnſt law, creatin 
of inheritance will not be ſuffered to nike etc. Ju 


Cen. 82. See Black, Com. 2 V. 155. 


Limogfa, Is a word which we often read in the 
naſli cum, and it ſignifies enamelled ; op Ne 
enamelled work, aua crux ge opere limoceno, Ec. M 55 1 
3 tom. 331. | : 

Linarium, A flax plat, where flax is ſowu.— E, meſſue 
agium, Sc. cum linario, guod jacet juxta prædid. meſſua- 
gium. Pat. 22 Hen. 4. par. 1. m. 33, | 

Lincoln, In attaint of a verdi of the city of Lincoly 
the jury ſhall be impanelled of the county of Lincoln, 1 q 
Ric. 2. ſt. 1. c. 18. 3 Hen. 5, ft, 2. c. 5. 85 

Lincoln's Ann Fields, To be incloſed by truſſees 
who may employ artificers, Cc. And yearly rates mall 
be made on all houſes there, not exceeding 25. 64. in 
the pound: this ſquare and back ſtreets are to be a diſtinct 
ward, as to the ſcavengers rates and watch; and perſons 
annoying the fields by filth, to forfeit 20s. and aſſembling 
to uſe ſports, or breaking fences, Ac. incurs a forfeiture 
of 405. levied by a juſtice of peace's warrant. Stat. 8 
ef; | 

_ Lindesfern, A place often mentioned in our ancient 
hiſtories; being formerly a biſhop's ſee, now Hol 
Hand. | | 
Lineal Conſanguinity, Ts that which ſubſiſts between 
perſons, of whom one is deſcended in a direct line from 
the other. | 

Lineal Deſcent, The deſcent of eſtates, from anceſ- 
tor to heir, i. e. from one to another, in a right line, 
It is peculiar to our laws, that eſtates cannot lineally / 
cend. See Black. Com. 2 V 210, | | 

Lineal Delcent of the Crown. The crown lineally 
deſcends, unleſs otherwiſe ſettled by parliament. On 
failure of lineal deſcendants, it goes to the next collateral 
relations of the laſt King, provided they are lineally de- 
ſcended from the blood royal, unleſs otherwiſe ſettled by 
parliament, See Black. Com. 1 V. 194. | 


Lineal Warranty, Where the heir derives, or may 


by poſſibility derive his title to land warranted, either 
from or through the anceſtor who makes the warranty. 


| Black. Com. 2 V. 401. 


Linen, No perſon ſhall put to ſale any piece of doulas 
linen, c. unleſs the juſt length be expreſſed thereon, on 


pain to forfeit the ſame. 28 H. 8, c. 4. Uſing means 


whereby linen cloth ſhall be made deceitfully, incurs a 
forfeiture of the linen, and a month's impriſonment. Stat. 
1 Eliz. c. 12. Any perſon may ſet up trades of dreſſing 
hemp or flax, and making thread for linen cloth, &c. 
15 Car. 2, c. 15. And linen of all forts made of flax or 
hemp, of the manufacture of this kingdom may be ex- 
ported duty free. 3 Geo. 1, c. 7. Linen made in Great 
Britain and Ireland being much improved, to extend it 
farther, a bounty of one penny for every yard of ſuch 


linen from Gd, to 12 4. ger yard, and a half-penny ard 
eac 
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each yard, under 6 d. price, is granted on exporting them; 
payable out of a duty laid on foreign cambricks, by 15 
Gee. 2. e. 29. Stealing of linen, Ce. from whitening 
grounds or drying houſes, to the value of 105. is felony. 
See Felony. Stat. 4 Geo. 2. c. 16. By the Stat. 17 Geo. | 
2. Co 30. | ; i 

Affixing on foreign linens any ſtamp put upon Scorch 
or Iriſþ linens, or affixing a counterfeit ſtamp on Britif 
or /riſþ linens, incurs a penalty of 5/. By the Stat. 18 
Geo. 2. c. 24. for the exportation of foreign linens, un- 
der the denomination of Byitiþ or Jriſþ linens. The 
ſtamp maſter is to be ſworn to the true execution of his 
office; and linens to be ſtampt, muſt be ſworn to be the 
manufacture of Scotland or Ireland, and a penalty of 5 l. 


EA falſe lamps. And by the Stat. 18 
each piece is laid on falſe flamps nd by ſtraw or litter. Mon. Ang). 2 par. fol. 34. 6. 


Gee. 2. c. 25. An additional bounty is allowed on the 
exportation of Britiſh and Iriß linens of one half-penny 
per yard, for linens of the value of, from 5 d. to 124. per 
yard, and 1 4. per yard for linens of the value of, from 
12, to 15. Gd. per yard. For duties on linen, ſee Stat. 
24 Geo. 2. c. 46. 29 Geo. 2. c. 15, For encouraging 
the linen manufactory in Scorland. 24 Geo, 2. c. 31. 
26 Geo. 2. c. 20, Bounty on Britiſh and [ri linens ex- 
ported. 29 Geo. 2. c. 15. ; 5 
Linlithgow, A duty of two pennies Sco7s upon ale 
there. 9 Geo. 1. c. 20. 6 Geo. 2. c. 18, : 
Linſeed, All perſons may import linſeed into this 
kingdom, without paying any cuſtom for it. Stat. 3 
Geo. 1. c. 7. . 38. How exempt from the payment of 
the two-third ſubſidies. 7 Aan. c. 7. 

Liquozice, To what duties liable. 2 . M. . 
2. Co 4. 4. 4 , . a 
| Liked, (from ho * r. litiere, or lifiere, Lat. lefum) 
Was anciently uſed for ſtraw for a bed, even the King's 
| bed.—Petrus A. tenuit, Ac. per ſerjeantiam inveniendi 
unum ſervientem cum hambergello per 40 dies, et inveniend. 
Literam ad /efum Regis, fanum ad palfridum Regis, quando | 
jacuerit apud, Ge. Term. Hil. 1 Ed. 2. Litter is now 
only in uſe in ſtables among horſes: and tres carectata: 
literæ is three cart-loads of ſtraw or litter. Mon. Angl. 
tom, 2. p. 33. 3 3 | 

Literatura, Ad literaturam ponere, Signifies to put 
children out to ſchool; which liberty was anciently de- 
nied to thoſe parents who were ſervile tenants, without 
the conſent of the lord: and this prehibitien of edu- 
cating ſons to learning, was owing to this reaſon ; for 
fear the ſon being bred to letters might enter into orders, 
and ſo ſtop or divert the ſervices which he might other- 
wiſe do as heir to his father. Quilibet cuſlumarius tenen. 
non debet filium ſuum ad literaturam ponare, neq ; filiam 
ſuam maritare, fine licentia à woluntate dom. Paroch. 
Antiq. 401. | 
F Literz 4d faciendum attornatum pro ſeta faciend, Reg. 

rig. 192. 

Titeræ, Canonici ad exercendam juriſdictionem loco ſus. 
Ibid. 305. | 
1 1 Per quas dominus remiltit curiam ſuam Regi. 

id. 4. 

Literz, De regusſtu. Ibid. 129. Ser theſe in their 
proper places. 

Literz ſolutoziæ, Were magical characters ſuppoſed 
to be of ſuch power, that it was impoſſible for any one to 
bind thoſe perſons who carried theſe about them. Bede, 

Eb. 4. c. 22. 
| Literary Pzoperty, The property that the author, or 
his affignee, hath in the copy of any work. 

This copy right is protected by Srat. 8 Aus. c. 19. 
But it was formerly ſuppoſed to exiſt at Common law. 
In the caſe of Millar and Taylor in B. R. Paſch, 9 Gee. 3. 
it was determined (upon ſolemn argument and great 
conſideration) by the opinion of three judges, againſt one, 
that an excluſive copy right*in authors, ſubſiſts by the 
Common law, A writ of error was brought in the Ex- 
chequer Chamber; and the editor (F. M.) believes 
Judgment affirmed, but without argument. See Black. 
Com. 2 V. 405, 406, 407. It has been otherwiſe de- 
termined ſince, in the houſe of lords, and the ſtatute | 
right is now the only right authors and their aſſignees 


fe. 2. | | 
Littera, As, tres carectas litterz, three cart loads of 


TT 


. Lith of Pickering, In the county of Nel, Sie. * 
e or a member of Pickering, from the Sax. lid, i. e. 
membrum. 


Litigatoz, (Lat.) A party pleading, that contends or 
litigates a ſuit at law. Lit. Dia. 

Litigious, The /irigiou/nefe of a church, is where 
ſeveral perſons have, or pretend to, ſeveral titles to the 


| patronage, and preſent ſeveral clerks to the ordinary; is 


excuſes him from refuſing to admit any of them, till 3 

25 of the right by jure patronatus, or otherwiſe, Jerk. 
ut. It. | . * 
Litmus, 


To what duties liable. 4 V. & M. c. 5. 


Littleton, Was a famous lawyer in the days of King 
Edward the Fourth, as appeareth by Stazadf. Prev. 
cap. 21. fol. 72. he wrote a book of great account, called 
Littleton's T enurts. | | 


ing the ſtreets, c. 21 Geo. 2. e. 24. | 

Livery, (Fr. livre, i. e. in/figne ge/lamen, or liverer, 
i. e. zradere) Hath three ſignifications, In one ſenſe, it 
is uſed for a ſuit of clothes, cloak, gown, hat, &fc. 
which a nobleman or gentleman gives to his ſervants or 
followers, with cogniſance or without; mentioned in 
1 R. 2. c. 7. and divers other ſtatutes: and formerly 
great men gave liveries to ſeveral, who were not of their 
family, to engage them in their quarrels for that year; 
but afterwards it was ordained, that no man of any con- 
dition whatſoever, ſhould give any livery, but to his do- 
meſticks, his otficers, or counſel learned in the law. By 
1 R. 2. it was prohibited on pain of impriſonment; and 
the 1 Hen. 4. c. 7. made the offenders liable to ranſom 
at the King's will, &c, which ſtatute was farther con- 
firmed and explained, ann 2 & 7 Hen. 4. and 8 Hen. 6. 
c. 4. and yet this offence was ſo deeply rooted, that 
Ed. 4. was obliged to confirm the former ſtatutes, and 
further to 4 — the meaning of them, adding a ty 
of 51. to every one that gives ſuch livery, aud the like 
on every one retained for maintenance either by writing, 
oath, or promiſe, for every month. 8 Z4d. 4. c. 2. 
But moſt of the above ſtatutes are repealed by 3 Car. 1. 


Co 4+ 


poſſeſſion to thoſe tenants who held of the King in capite, 
or knights ſervice; as the King by his prerogative hath 
primer ſciſis of all lands and tenements fo holden of him. 
Staundf. Prærog. 12. 

In the chird ſenſe, livery was the writ which lay for 
the heir of age, to obtain the poſſeſſion or ſeiſin of his 
lands at the King's hands. F. N. B. 155. By the ſta- 
tate 12 Car. 2. c. 24. All wardſbips, liveries, &c. are 
taken away. | 

Livery of Deifln, //iberatio ſeifne) Is à delivery of 
' poſſeſſion of lands, tenements and hereditaments, unto 
one that hath a right to the ſame; being a ceremony in 


where an eſtate of fee-ſimple, fee-tail, or other freehold 
paſſeth. Bra#. lib. 2. cap. 18. Weft. Symb. par, 1. lib. 2. 
| And it is a teſtimonial of the willing departing of him 

who makes the /zvery, from the chief whereof * livery 
is made; and of the willing acceptance of the other par- 
ty receiving the /zwery; firlt invented, that the common 
people 4 2 have knowledge of the paſſing or alteration 


try in whom the right of poſſeſſion of lands and tenements 
were, if the ſame ſhould be conteſted, and they ſhould be 
impanelled on juries, or otherwiſe have to do concerning 
the ſame. Weſt, Ibid, This livery may be made of a 
houſe, lands, or any thing corporeal ; but not of incor- 
poreal things, Where a houſe and lands are conveyed, 


there the livery muſt be made, and not upon the land. 
2 Rep. 31. 4 Loon. 374- 38 


kave. 


Liverpoole, For building a church there, and light- 


Livery in the ſecond ſignification, was a delivery of 


the Common law uſed in the conveyance of lands, e. 


of eſtates from man to man, and thereby be better able to 


the houſe is the principal, and the lands acceffory ; and 
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; A livery in di. 


and 
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4” In law. f * 
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very in deed; is when the feoffor taketh the ring of 


the door, Sc. and delivereth the ſame to the feoffee, in 


the. name of ſeiſin. 1 ff. 48. 6 Rep. 26. And livery 
in | deed may be either by words and ſome ſolemn” act; 


or by words without any ſolemp att, if the feoffor and 


feoffee are on the land. Wood's Inft. 237. EY 
Livery in lav, js when the feoffor himſelf beingia view 


of the houſe or land, faith to the feoffee, after delivery of 


the deed, [give to you onder land, &c. te pon and your heirs, 
ge into the ſame and take poſſeſſion accordingly: now if the 
feoffee enters on the land, during the life-time of the 
feoffor, it is a good feoffment and 7ivery. 1 Inſt. 48, 52. 
If a deed of feoffaient be delivered upon the land, in the 
name of ſeifin of all the lands, it will be a good {iwery 
and ſeiſin; but the bare delivery of a deed upon the land, 
though it may make the deed, it ſhall not amount to /ivery 
and ſeiſin, without thoſe words, 1 sf, 52, 181. If one 
makes a feoffment to four perſons, and e is delivered 
to three of them, in the name of all; the eſtate is veſted 
in all of them. 3 Rep. 26. And if lands lie in divers 
places in one county, livery and ſeiſin in one parcel in one 
place, in the name of the reſt is ſufficient ; though if the 
Jands lie in ſeveral counties, it 1s otherwiſe; for then 


Boery and ſeiſin muſt be in every county. Lie. 61. 
9 8 Precautions to be talen. 


No perſon ought to be in the houſe, or upon the land, 
when /ivery is made, but the feoffor and feoffee; all 
others are to be removed from it: if the leſſor, feoffor, 
makes I very and ſciſin, the leſſce being upon the land 
contraditting it, the Tivery is void. Cro. Eliz. 321. A 
leffor enfeoffed a ſtranger, and came to make livery and 
feifn ; the leſſee's wife being in the houſe, the leſſor en- 
ters, and by force turns the wife into the backſide, which 
was part cf the land ler, and then he makes /ivery in the 
houſe, in the name of all the lands let, as the woman 
was remaining all 'the while upon the land, and contra- 
dicting the li very, the livery was held void; but if ſhe 
had voluntarily gone out of the houſe, upon part of the 
land; or the leſſor had turned her into the ſtreet, ſo that 


me had not been upon any part of the land; it had been 


good, 'Dali/. Rep. 94. 


Of enſeeffing, or making of feoffments, &c. and the 
operation of livery and ſeiſin. 


Tf a man agrees with me to make a feoffment upon con- 
dition, and after makes a charter of feoffment without 
any condition, and then makes livery and ſeiſin, ſecundum 
formam cbartæ, this is abſolute without any condition; 
for the livery is not made according to the agreement, 
bat according to the charter- 34 A 1. But if a perſon 
enfeoffs another, as a ſecurity for the payment of money, 
and afterwards makes /ivery of /ei/in, to him and his heirs 

nerally ; the eftate hath been holden to be upon con- 
dition, fince the intent of the parties was not changed, 
but continued at the time of the /;very. 1 Inſt 222. 
And where a charter of feoffment is made, and in the 
deed there is no condition ; but when the feoffor would 
make a livery of ſeiſin to the feoffee, by force of the deed, 
he, expreſſing the eſtate, makes /ivery of /eifin, upon con- 
dition, the feoffment is of force as if it had not been 
made. Lit. Se. 359. 2 Danv. Abr. 13. — 


Of leaſes, Cc. and livery. 


A man makes a leaſe for years, remainder to another 
for life, in tail or in fee: here /ivery and ſeifin, in deed 
muſt be made to the leſſee for years; without which no- 
thing paſſeth to him in remginder, it being for the benefit 
of him in remainder, and not the leſſee, who hath only a 
term: and if the leſſee entereth, before livery and ſeiſin, 
made to him, the /ivery ſhall be void. Lit. 60. 1 If. 49. 
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IN gad, duſt 238. Aleaſe for years is granted to 4. 2. 
with remainder to his right Fear on. _ ag £ 5 
the remainder is void, becauſe there is not any verſo Fs 
M, who can preſently take by the li very; and xa 0 
livery ought to have its operation preſently. 4 Leon. 6 

There was a leaſe made to a man and his wife, and th 4 
daughter; to hold from Michaeimas next, and the leer 
made li very after Micbaelmas; this was adjudged ; a. 
being made by the leſſor himſelf; but it had been : 
wiſe, if it had been to be done by attorney, or if the lef- 
ſor had made /iwvery before Michae/mas, 2 Rol. Rep, 1050 


Leafe for twenty years to a man to commence from a time 


paſt; and after the expiration of the ſaid term, then te 


him and his wife, and their ſon, for their lives, and the 


longeſt liver of them, with a letter of attorney to make 
livery and ſeiin, &c. It is a good leaſe for years, with 
remainder for life, if /zvery and ſeiſin be made by the at- 
torney at the time of executing the leaſe; but if the . 
very and ſeiſin be made by the attorney ſometime after- 
wards, in ſuch cafe it is ſaid the Ii very is void. Moor 1 

A man may make a letter of attorney to deliver „ein 5 
force of the deed, which may be contained in the ſame 
deed ; and a letter of attorney may be likewiſe made to 
receive livery ard ſeiſin. 5 Rep. 91. 1 Inſt, 49, 52. 


- 


The manner of making {very of ſciſin is thus: the par- 
ties to the deed, grantor and grantee, or the attornies by 
them authoriſed, come to the door of the houſe, or ſome 
part of the land; and there having declared the cauſe of 
their meeting, in the preſence of witneſſes, they read the 
deed or the contents thereof; and if by attorney, the 
power of attorney; and then, if it be a houſe they take 
the ring, latch or key of the door, (all the people be- 
ing out of the houſe) or if it be land, a clod of earth, 
and a twig or bough of one of the trees thereon; and 
the ſame ring or key, clod, &c. with the deed they de- 
liver to the grantee or his attorney, ſaying the uſual 
words, wiz. 1 A. B. do hereby deliver unto you C. D. poſſe 
fron and ſeiſin of this meſſuage or tenement, &c. To hold 15 


Of the manner of mating livery, He. 


you, your heirs and aſſigns, according to the true intent and 


meaning of this indenture, &c. And afterwards, if it be 
a houſe, the grantee, c. enters firſt alone, and ſhuts 
the door; and then he opens it, and lets in others. 
Accomp. Coney. 2d edit. vol. 1. | 108 


Livery and. ſeiſin indorſed on the Aud. 


Emorandum, That on the day, Kc. al poſſeſſion and 


feifin was had and taken of the meſſuage or tenement, 


and premiſſes within granted, by A. B. one of the attornies 


wwithin named, and by him delivered over unto the within 
named C. D. To hold to him, his heirs, &c. according 
to the contents, and true meaning of the within written in- 
denture, in the preſence of, &c. 85 


If a Boigſe or lands belong to an office, by grant of the 


office by deed, the houſe or land paſſeth without /ivery : 


and by a fine, which is a feoffment of record; by a leaſe 
and releaſe; bargain and ſale by deed inrolled ; exchange, 
Sc. a freehold paſſeth, without /ivery; and ſo in a deed 
of feoffment to 2, by virtue of the ſtatute of uſes. 
1 Inf. 49. So that /ivery and ſeiſin is not ſo commonly 
uſed as formerly; neither can an eſtate be created now 
by /ivery and ſciſin only, without writing. Stat, 29 Car. 
2. c. 3. See Black. Com. 2 VJ. 311. . 7 
Livery and Ouſter le Main, Is where by inqueſt be. 
fore the e/cheator, it was found that nothing was held of 
the King; then he was immediately commanded by writ, 
to put from his hands, the lands taken into the King's 
hands. Stat. 29 Ed. 1. 28 Ed. 3. c 4 Vide Oe, 
le Maine. | : | 
Livery-Men of London, In the companies of London, 
livery-men are choſen out of the freemen, as aſſiſtants to 
the maſters and wardens, in matters of council, and for 


better government ; and if any one of the company retu's 


to take upon him the office, he may be fined, and 3 
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tion of debt will lie for the ſum.” 1 Med. Rep. 10. See 
n 64 4d tn tens ES e 13S 60 Off I TESI 
Lie, 15 the denomination of a fer i foreign coin; 
in France, ci Accouats are kept by this money in 
France, Spain, Je. Merch. Dice. 2140 
Lobbe, A large kind of Nortb-ſea fiſh, Seat. 31 E 4. 
3. U. J. c. 2. And leich comprehends hob, ling, and 


eee, y rg Wo aiaGn , {or onthe 9s 

Lobſters May be imported by natives or foreigners, 
and in any veſſels, notwithſtanding 10 & 11 . 3. e. 24. 
1 Geo, 1: Hat. 2. c. 18. No perſon ſhall, with crunks, 
hoop-nets, Cc. take any lobſters on the ſea-coaſt of Scor- 
land, from the 1ſt of June to the 1ſt of Septeorber yearly, 
on pain of 5. to be recovered before two juſtices, Stat. 

Geo, 2. . 3% ö Fe, n e. . __ 1 oF . 
Local, |(localis) Tied or annexed to'a certain place: 
Real a&ions are local, and to be brought in the county 
where the lands lie: but a perſonal action, as of treſpaſs 
or battery; e., is tranſitory, not local; and it is not ma- 
terial that the action ſhould be tried, or laid in the ſame 
county where" the fact was done; and if the place be ſet 
down, it is not needful that the defendant ſhould traverſe 
the place, by ſaying he did not commit the battery in the 
place mentioned, Oc. Kirch. 230. A thing is focal that 
is fixed to the freehold. id. 180. See Acliunn. 

Even in tranſitory actions, if the venue is laid in a 


county, where the cauſe of action did not accrue, the 


court will on motion make a rule to change the venue, 


county of A. and not in the connty of B. (where the ac- 


tion is laid,) or elſewhere out of the county of 4. The 


plaintiff may get this rule diſcharged, undertaking to 
give material evidence 1n the county £m 

Lockman, In the ½ of Man, the lockman ts an officer 
to execute the orders of the governor, much ' like our 
under-ſheriff. King's Deſcript. iſie of Man 26. 
Lockſon Rivers. To deſtroy any ſluice or lock on a 
navigable river, is made felony, to be puniſhed with 
tranſportation for ſeven years, by 1 Geo. 2. c. 19. And 
by 8 Geo. 2. c. 20, it is made felony without benefit 
of clergy, and the offender may be tried, as well in 
an adjacent county, as in that wherein the a& is com- 

Loculus, Signifies a coffin, Cajus corpus in lo- 
culo plumbeo tranſlatum eff, Sim. Dunelm. c. 6. 


* 


Locus in quo, The place where any thing is alledged 


to be done in pleadings, Sc. 1 Salt. 94. 
Locus partitus, Is a diviſion made between two towns 
or counties, to make trial where the land, or place in 
queſtion lieth. Fles. lib. 4. cap. 15. eee 
Locutozium. The monks and other religious in o- 
naſteries, after they had dined in their common hall, had 
a withdrawing room, where they met and talked 96 


among themſelves, which room for that ſociable uſe and 


converſation, they called loentorium, à loguendo; as we call 
ſuch a place in our houſes parlour, from the Fr. parler: 
and they had another room which was called locutorium 
forinſecum, where they might talk with laymen. Walſing. 
4257 n ITED lee 1 

Lode⸗manage, Is the hire of a pilot, for conducting a 
veſſel from one place to another. Cowell. The pilot re- 
ceives /odmanage of the maſter for conducting the ſhip 
up the river or into port; but the /oad/man, is he that un- 


dertakes to bring a ſhip through the haven, after brought 


thither by the pilot, to the key or place of diſcharge: 
and if through his ignorance, negligence, or other 
fault, the ſhip or merchandiſe receive any damage, 
action lies againſt him at the Common taw: Roughton, 
Lode⸗merege, Mentioned in the laws of Oleron, 
13s expounded to be the ſkill or art of navigation. 
Coavell. | 2804. » 25% ; . ewes A 


7 


31 3. %%% + * 07 1538 7 a GL 5645; 
_ Lodgers and Lodgings, Stealing furniture from lodg- 
ings, felony, 3 & 4 V. & M. c. 9.  Houſholders, not 


giving an account of their lodgers, to aſſeſſors of the land- 
tax, to forfeit 5 J. 30 Ges. 2. c. 3. e 

Logating, An unlawful game, mentioned 33 H. 1. c. 
9. now diſuſed. | 


* 


- affidavit being made that the cauſe of action ariſes in the | 


 Lode-ſhip, A kind of fiſhing-veſſel, mentioned in Stat: | 


MOON 


Logia, A little houſe, lodge or cottage. Man. Argl. 
tom. 1. p. 400. | Cs He 2 
; '* Logwood,” (lignum tingerium) Ts wood uſed by dyers 
| brought from foreign parts; prohibited by Stat. 23 Elix. 
c. 9. But allowed to be imported by the 14 Car. 2. c. 11; 
See Dyer. 40 108) 11148 nee ee PAIL [4 * 
{  Loith, or Lopch Fiſh, A large North ſea-fiſh, men- 
_ tioned in fer. 31 Ed. 3. f. 3. cap. 2. Vide'Lobbe. © 
| Lolklards, Had their name from one Walter Lollard, a 
' Gerindi at the head of them, who lived about the year 
1315. And they were certain hereticki, (in the opinion 
of thoſe times) that abounded here in Eagland, in the reigns 
of King Edw. 3. and Hen. 5. whereof Wickliff was the 
chief in this'nation. 'Stoww's Annali, 425. Spotſwood,' in 
his Hiftory of Scotland, ſays, The intent of theſe LoHards' 
was to ſubvert the Chriſtian 


31 


rt the faith, the law of God, the 

church and the realm; and ſo ſaid the Stat. 2 Hen. F. c. 7. 
But that ſtatute was repealed 1 Ed. 6. c. 12. Several de- 
cfees were made by our arch biſhops; againſt thoſe ect ariſia, 
as well as ſtatutes; and the high ſheriff of every county 
was anciently- bound by his oath to ſuppreſs them. 3 
Er. n e 30059 duet ee eee Haniel 


Wollatdy, The doctrine and opinion of the Zollar di. | 


1&2P. & M. c. 6.————Rogerus Acton miles pro pro- 
ditione & Lollardia difrahath# & fuſpendatur, & fit ſuſpen- 
1 Hen. 5 Rot. 7. See Black. Com. 4 V. 47. 
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It is divided into twenty-ſix wvards, over esch of 
which there is an alderman; and is governed by a 
lord mayor, who is choſen ' yearly; and preſented to 
the King, or in bis abſence to his juſtices, or the 
barons of the Excheguer at Meſminſter. Chart. K. 
' Hen, 3. en! 1 ier e ls 
The lord mayor of London, for the time being, is chitę 
Juſtice of gaol delivery; ęſcbeator within the liberties, and 
 bailiff of the river Thames, & c. He is a high officer in the 
city, having all courts for diſtribution of juſtice under 
his juriſdiction. wiz. The court of | huſtings, Series 
court, mayor's court, court of common council, &c. 2 
5 In. 330. 1 ' Nen r nnn 
King Hen. 4. granted to the mayor and commonalty 
of London the aſſiſe of bread; beer, ale, c. and victuals, 
and things ſaleable in the city. In London every day, 
except Sunday, is a market overt, for the buying and ſell- 
ing of goods and merchandiſe. 5 Rep, 875. But no 
perſon, not being a freeman of London, ſhall keep any 
ſhop or other place to put to ſale by retail any goods 
or wares, or uſe any handicraſt trade for hire, gain or 
 fale within the city, upon pain of forfeiting 5 1. 8 Nep. 
I | | | _ 
Perſons making ill and unſerviceable goods in Londen 
the chief officers of the company may 8 carry them 
to the Guildhall, and have the goods tried by a jury; 
and if found defective, they may break them, r. [Tring 
34 Car. 2. B. R. A perſon muſt be a freeman of London 
— be intitled to carry on merchandiſe there. Chart; 
Ui eee Nis 09 , e 
Wbere a woman exerciſeth a trade in London, wherein 
Ber huſband doth not intermedale, by the cuſtom ſhe ſhall 
have all advantages, and be ſued as a frme /ole murchant: 
but if the huſband meddle with the trade: of the wife, or 
carry on the ſame trade, it is otherwiſe: 1 Cro. 63. 3 
Keb. goz. | . 1 
There are three ways to be a freeman of London; b 
ſervitude of an apprenticeſhip; by birtbrigbt, as . 
the ſon of freeman: and by redemption; i, e. by © ors 
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der of the court of aldermen, 17. 126, 4 Mod. 


145. „(e a 
Ide cuſtoms of Lendbs are againſt the Common law, 
and made good by parliament. 4 aff. 249+ But. to 
ſet forth o cuſtom ar uſage in the city of Landon, it muſt 
be ſaid axtiqua civitas, or it will not be good, 2 Leen. 


By Magna Cherte the city of Londen (hall have all their 
ancient uſages, liberties and cuſtoms, which they have 


uſed to enjoy; and they are confirmed to them by that | 


ſtatute. 9 He, 3. c. 9. and by 2 V. S. M. , 1. 


e. 8. 5 95 CODES 
There is a cuſtom in Loads to puniſh by information 
in the mayor's court, in the name of the common ſerjeant 
of the city, aſſaults on aldermen, and affronting language, 
Sc. Farrell. Rep. 28, 29, Upon the cuſtom of London 
concerning the payment of wharfage, c. by every free- 
man to the corporation, the trial hall not be by the 
mouth of the recorder, 3s cuſtoms generally are, but by 
the country, and a jury from Surrey adjoining. Moor, 
cap. 1 An arreſt may be made in Londos on the 
— entering bis plaint in either of the counters, and 
a ſcrjeant of Landas need not ſhew his mace when he arreſts 


one: and the liberties of the city extend to the ſuburbs 


and Temple- Bar. Jenk. Cent. 291. 
The mayor of London is to cauſe errors, defaults, and 


miſpriſions there to be redreſſed, under the penalty of 
1000 marks; and the conſtable of the Tower ſhall execute 
proceſs againſt the mayor for default, Se, 28 Ed. 3. 
cap. 10. Citizens and free men of Lowdown may recover 
debts under 40s, in the court of requeſts at Gzi/dball, 
commonly called cm conſcience. 1 Fac. 1. c. 
bl ac. I. c. IF, 1400. 2. c. 10. 1 
8 fire of . a judicature was erected for 
determining differences relating to houſes burnt; and 
ſeveral rules were laid down for rebuilding the city, the 
ſeveral fireets, lanes, &c. The lord mayor and alder- 
men were to ſet out markets: the number of pariſhes and 
churches was aſcertained, and a duty granted on coals 
for rebuilding of the churches, Je. 19 Gar. 2. cap. 23. 
and 22 Car. 2. cap. 11. And the tithes of the pariſhes 
in Landon, the churches whereof were burnt, were appoint- 
ed; none leſs than 100 J. per. azz. nor above 200 J. per 
aun. to be aſſeſſed and levied quarterly. 22 & 23 Car. 2. 
15. | 
rte lord mayor, Ec. is impowered to appoint perſons 
to fet out the manner of paving and pitching the ftreets 
of Leads; and alſo of drains and ſewers, and to impoſe 
2 tax upon houſes for maintenance thereof, 22 & 23 
Car. 2. c. 17. Scavengers are to be elected in London, 
and within the bills of mortality, in each pariſh, by the 
conſtable, churchwardens, c. to ſee that the ſtreets be 
kept clean; and houſekeepers are to ſweep and cleanſe 
the ſtreets every Wedar/day and Saturday, under penalties, 
2 V. & M. fi. 2. c. 2. Perſons ↄthorized by the lord 
mayor, aldermen and common coun-'l of Lenden ſhall 
have the ſame power in London and liberties thereof, as 
commiſhoners of ſewers have in any other county or place. 
7 Ann, cap. 9- Commiſſioners are appointed for ſup- 
plyiog the city of Londa with water from the river Thames, 


Dec. And caſting filth into water-courſes, incurs 40 5, 


penalty. 8 Gee. 1. c. 26. But wide the late paving 
act 


s. 

By a late ſtatute, for regulaciog elections within the 
city, it is ordained, That elections of aldermen and 
common council men, are to be by freemen houſholders, 
paying ſcot and lot, and having houſes of the value of 
107. a year; and none ſhall vote at election of members 
of parliament, but livery men that have been twelve months 
on the livery, and who are not diſcharged from pay- 
ment of taxes, or thoſe who have received any alms, &c, 
And freemen of London may diſpoſe of their perſonal eſtates 
as they think fic, porwithſlanding the cuſtom of the city ; 


but the at mentions ſuch as hould be made free after ſuch 


a time, and others before unmarried, Wc. 11 Geo. 1. 
c. 18. | 

By-law to confine brewers to certain hours to carry out 
their drink, good. 2 Strange 1085. Apprentices in- 
rolled before the chamberlain, may bediſcharged by juſ- 
tices where they live. 1 Strange 663, The child of a 


freeman, when of in epnſfid 
fortune, bar herſelf pg cuſtomary part. 2 | Making 


LOR 


eration of a preſent 


947- An agreement on marriage, that the huſb *＋ 
—— up the freedom of ö Aribert d 


his effects. 1 Strange 455, | 
In Trinity term 35 Car. 2. 3 u warranto iſſued againſ; 


the lord mayor and citizens of Lend; on which judg- 


* 


ment was given in B. R. that the charter and frantic. E, 
the ſaid city ſhould be ſeiſed into the King's 12 ag | 
feited; but by 2 V. & M. . 1. e. 8. the ſaid judgment 
was reverſed and made void, and all officers and COmpa« 


| nies were reſtored, Sc. See Cuftoms of Londen, and Cour; 


rphan, &c. | 
As to the courts of Landon, ſee farther 4 Inft. 247, & 
to its cuſtoms, Black, | 


Com. 1 V. 75, 76. 2 V. 517, Ce. As to its franchiſes, 


| Black, Com. 3 V. 264. 4 /. 417. 


— 


omg why py 3 Inſurance. 

ongelius, Is a word uſed in Thorn's Chron i 
ſignifies a coverlet. Covell. n 
Tongitude of a place, In geography, is an arch of the 
equator intercepted between the firſt meridian, and the 
meridian paſſing through the propoſed place; which js 
always equal to the angle at the pole, formed by the firſt 


| meridian, and the meridian of the place, 


The firſt meridian may be placed at pleaſure 
through any place, as London, Paris, Teneriſt, Pas: 
with us it is generally fixed at London; and the degrees of 
longitude counted from it, will be either eaſt, or weſt 
8 as they lie on the et or au, fide of that me. 
ridian. | 

In other words, to explain the ſubject in a familiar 
manner, to thoſe wholly unacquainted with it, as b 
the latitude we learn the diſtance north or ſouth, ſo by 


| N the longitude, we know the diſtance from any 


given place, eaſ? or weſt; allowing for the difference of a 
degree of longitude at the equator (or middle of the globe) 
and at the artic circle, &c. | 

The longitude is, as before deſcribed, in other words, 
the diſtance of a place, ea/t or we/7, from that imaginary 
line drawn from gerth to ſouth, thro a place fixed on for 
that purpoſe, and called the firſt meridian, f. 6, the me- 
ridian or boundary from whence we reckon, ea/t or It; 


ſo that by aſcertaining the latitude and longitude of a 


' 


place, it's fituation on the natural or artificial globe, with 
reſpect to all other places, is known, 

or the diſcovery of the /ongitude at ſea, the Lord Ad- 
mical and ſeveral others are appointed commiſlioners, to 
receive propoſals, fc. and if they are ſatisfied of the pro- 
bability of ſuch diſcovery, the commiſſioners of the navy 
have power to make bills for any ſum not exceeding 
2000 J. to make the experiment; and the firſt diſcoverer 
of a method for finding the /ongitude, is intitled to a re- 
ward of 10,000 J. if he determines the ſame to one degree 
of a circle, 15,000/. if to two thirds of that diſtance, 
and 20,0001, if to one half of a degree, to be paid by 


the treaſurer of the navy. 12 Man. Seff. 2. c. 15. The 


commiſſioners for diſcovering the longitude, may apply 
part of the 2000/7. ordered for experiments, to be laid out 
in making a ſurvey, and fixing the longitude and latitude of 
the chief ports, and headlands, of our coaſts, for render- 
ing the diſcovery at ſea uſeful. See Stat. 14 Geo. 2. c. 39. 
26 Geo. 9. c. 25. | 858 

Loquela, An imparlance. Petrus de S. debet 201. 


pro Balends loquela in curis demini Regis contra Will. de 


F. Ret. Pipe + Johann. Line, And loquela fine die, was 8 
reſpite in law to an indefinite time, Paroch. Lig. 
210, | 

Lozd, Dominas Is a word or title of honour, di- 
verſly uſed, being attributed not only to thoſe who are no- 
ble by birth or creation, otherwiſe called Lord: of Parlia- 
ment, and peers of the realm; but to ſuch, ſo called, by the 
carte/y of England, as all the ſons of a duke, and the 
eldeſt ſon of an earl; and to perſons honourable by of- 
fice, as the Lord Chief Juſtice, &c. and ſometimes to 3 
private perſon, that hath the fze of a manor, and ag 
quently the ho of the tenants within his manor ; or 
by his tenants he is called Lord. In this laſt fignification, 
it is moſt uſed in our law books; where itis divided — 


: 2 * Y * 


Iord Parambunt, and Lord Mefive 5 and Very Lord, Ce. 
Old Nat. Br. 72 See 8 Furs. 7 05 
- Lozd High Womtral. See Aanirall. 
1075 in Daſs, F. N. B. fol. 3. Is he that is lord, 
having no manor, as the King in reſpect of his Crown, 
IBid. fol. 5. and fol. 8. there is a caſe wherein. a private 
man is lord in groſs, vix. A man makes a gift in tail of 
all the land he hath, to hold of him, and dieth; his 
heir hath but a ſeigniory in gr. 
Lozd of a manoz, See Cepph 6» Þ | 
' Lozd and Uaſſal, In the time of the feodal tenures, 
the grantor of land was called the proprietor; of lord; 
- being the perſon who retained the dominion or ultimate 
property of the feud or fee: and the grantee, who had only 
the uſe of poſſeſſion, according to the term of the grant, 
was ſtiled the feudatory or val, which was only ano- 
ther name, for the tenant or holder of the lands; though, 
on account of the prejudices we have jultly conceived a- 
gainſt the doctrines, which were afterwards grafted on this 
ſyſtem, we now uſe the word wa/al, opprobriouſly, as 
ſynonymous to ſlave or bondman, Black. Com. 2 V. 53. 
ozds archers, See Wales. 7 | 
- 'Loztinets, (Fr. Lormiers, from the Lat. lorum) Is one 
of the companies of London, that make bits for bridlis, 


ſpurs, and ſuch like ſmall iron ware, mentioned -in! | 
| e on { e v5 a1. 26% of any church or chapel; for the maintenance-whereof 
lands and rent charges were frequently given to pariſh 


the ſtat. 1 R. 2. e. 12. | 


Woſinga, Signifies a flatterer, or ſycophant. And Ged- 


avin, writing of the. Biſhop of Norwich ſays of Biſhop Her- 
bert ; Surgit in occleſia monſtram genitore loſinga. Bromſt. 
Chron. pag. 991. - 3 tn 8 oY 
Lot, A contribution, or duty. See Sc. 
Lot or Loth, Is the thirteenth difh, of lead in the mines 
of Herbyßßire, which belongs to the King. Eſebent. Ann, 
Lotherwite, or Leperwit, Is a liberty or privilege to 
take amends of him that defileth your bond-woman with - 
out licence, Ra/tall's Expoſition of Wards ; fo łhat it is an 
amends for lying with a bond-woman, Cowell. 
Totteries. fu late reigns ſeveral ſtatutes Rave been 


made for raiſing money for the uſe of government, by 


. 
* 


way of /ottery, and the ſubjecting duties on beer and ale, 


malt, paper, Hc. for the repayment thereof * As the 5 & 
6 W. z. c. 7. to raiſe one million; by 101. tiekets, and 
the fortunate adventurers to have annuities, Sc. The 10 
Aan. cap. 19; for raiſing two millions at 6 per cent... in- 
tereſt, The 1 Geo. 1. c. 1. to raiſeand complete 1,400,000/. 
The 5 Geo, 1. c. 4. for raiſing the ſum of 500,0067: by 31. 
tickets; and annuities of /; per cent. to the fortunate. 
The 7 Geo. 1. cap. 20. for raiſing 700,000 l. by lottery; 
tickets at 10 J. each And the 3 9 Geo, 1: to raiſe the 
like ſum, (Sc. The 12 Geo. I. c. 2. to raiſe one million, 
the higheſt benefit of fortunate adventurers, to be 20,;000/, 
and blanks of 10/. tickets to have 7 /. 105. attended with 
annuities,at" 3 J. per cent. And the 4 Geo. 2. cap. . for 
raiſing 1, 200, ooo J. by way of lottery on the ſame con- 
ditions, Cc. Theſe lotteries are publicly drawn by 
commiſſioners appointed; and the annuities, ahd intereſt 
for Fines and blanks, are paid till redemption by parlia- 
men : 71 $9 029 207 $1540 
By the 8 Geo, x, e. 2. for ſuppreflion of privath biterier, 
no perſon ſhall ſet up or keep any office of ſales of houſes, 
lands, plate, goods, &c, for improvement of ſmall ſums 
of money, or expoſe to ſale any houſes or goods by 
way of lottery, lots, tickets or numbers, or] oblifh'pro. 
poſals relating to the ſame, EF. on pain of ferkeitibg 5ool. 
And adventürers in ſuch "ſales to forfeit ' double the 
ſum contributed. Perſons keeping offices, of places for 
ſuch ſales .of houſes, or goods, &c. by way of lotrery, 
cards or dice, and any game to be determined by the ſot 
or drawing, or by any machine or device of chance; and 
publiſhing propoſals, or delivering out tickets to that 
end, ſhall forfeit 200 J. being convicted before a Juſtice 
of peace, leviable by diſtreſs, &c. And juſtices refufing 
to do what is required, are liable to 10 J. penalty, by 
I2 Ge. 2.6 2%. FC 7 
No perſons ſhall ſell the chance of any ticket, in a pub- 
lic lottery, for lefs than the whole time of drawing; nor 
any ſhares; therein, or receive money on confideration'of 
repayment, if tickets prove 1 pag Sc. on forfei- 
ture of treble the ſum received; to be recovered in the | 
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| 


guardian, if under age. 1 fl. 135. 
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againſt private /o:teries extended to Ireland. 29 Geo, 2. 
c. 7. 30 Geo. 2. c. 5. See 6 Geo, 2, c. 35. 16 Geo. 2. 


c. 13. 12 Geo. 2. c. 28. 28 Ges. 2. c. 15. And 29 
Geo, 2. c. 7. See alſo Gaming, and Black, Com, 4 FJ. 168. 


Lobe. Provoking «n/awful laue, was one ſpecies of 


the crime of witchcraft, puniſhable by ſtatute 1 Jac. 1. 
33 A ram or bell-wetber. Covell,, ' 
Lurgulary, Is the caſting any corrupt or-+poiſonous 
thing in the water, which was laurgulary, and felony; 
and ſome think it a corruption of Surglary. Stat. pro 

Stratis Londas. Ano 29% %½/%f ...... 
'Lowbellers, Are ſuch; perſons. as go out in the night» 
time with a ligbt and a bell, by the ſight and noiſe 3 * 
0 


1 


of birds ſitting upon the ground become ſtupiſied, and 
are covered and taken with a net: The word is derived 


from the Sax. log, which fignified a fame fre. Antiq. 
Warwick p. 4. | 04 tia inn; TP 
- Lowbote, A recompence for the death of a man, killed 


in a tumult, or, as we ſay, by the mob. | Cowell, 


Ludi de Bege@ Regina, Playing at cards, ſo call 
ed, becauſe there are Kings and Queens in the pack. 
Coauell. ET... G 7 


uminare, A lamp or candle, ſet burnin 2 on the altar 


churches, &c.ioKenner's Gt 
- Lunatick,. Is defined to be a perſon, who is ſometimes 


of good and ſound memory and underſtanding, and ſome- 
times not: aligaando gaudet lucidis interuallit; and ſo long 


as he hath not underlſlanding, he is Non compos mentis. As 
a lunatich, without memory, underſtands not what he does: 
in criminal caſes, his acts ſhall not be imputed to him ; 


unleſs he kill: or offer to kill the King, when by our old 


books he might be guilty of treaſon; and puniſhed. 28 2 
traitor; though this is contradicted by the late opinions, 
1 If. 247. 3 laſt. 46. H. P. C. 10, 43. Aud it is ſaid, 
if one who has committed a capital oſfence, become luna 
tick and non compos before conviction, be ſhall not be tried: 
and if after convittion, that he ſhall not be executed. 1 
Hawk, P. C. 2. Whilſt a man is /unatich, and he doth a 


criminal act, it is his madneſs, and not his intention, which 


is the cauſe of the action, and ad non facit raum, nisi 
mens fit rea; and for that reaſon his puniſhment could not 
be an example to others, Ploaud. 19. 1 Ia. 247. But 
he who incites a madman or /unatick to do a murder, or 
other crime, is a principal offender, and as much puniſh- 
able as if he had done it himſelf. | H. P. C. 43. Xuyl. 


By the ancient Common law, a dangerous madman may 
be kept in priſon till he recovers his ſenſes. Bro Coron. 
101, And by a late ſtatute, (which wide pot) lunatichs 


| or: madmen wandering may be apprehended by a juſtice's 
| warrant, and locked up and chained if neceſſary; or be 


ſent to their laſt legal ſettlement; and two juſtices, by 


order, may charge their eſtates for their maintenance, &c. 
| Stat. 12 Ann. Sefſe 2. c. 23. | 


A lunaticł cannot lawfully promiſe or contract for any 
thing; and the grants of lunaticis and infants are parallel. 
1 Infl. 247. 3 Mod. 301. Every deed made by a luna 
tick, who is non compos, is voidable; though a Junatich, 
himſelf, making a purchaſe, if he recovers his memory, 


he may agree to it, and afterwards his heir cannot diſ- 


agree to it: butotherwiſe his deeds may be avoided by his 
heir; except he levy a fine, or do any other act of record, 
Sc. Lit. 405, 406. 4 Rep. 126. The deed of a /una- 
zick ſhall not be avoidable by himſelf; for he ſhall not be 
allowed to work his own diſability, by making himſelf a 
madman. 4 Rep. 124. | 

In egaity a lanatick may be relieved againſt his own acts; 
and where a: purchaſe has been obtained of him, at an 
under- value, or he hath made a ſettlement, Ec. the deeds, 
fines, Cc. in ſuch a caſe, have been ſet aſide, on a bill 


brought by the /unatick and his committee. 2 Fern 678, 


Abr. Ca. Eg. 278, 279. 8 

If a /unatick fue an action, it muſt be ſued in his own 
name; and if an action be brought againſt the Iunatick, 
he is to appear by attorney, if of full age, and by a 
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* There are commiſſions of lunaq, iſſued out of the Chan- 


ctery, to examine whether the perſon be /uxatict or not; 
and to make inqueſts of his lands, &c, Though if land. 
are ſeiſed by the King, by virtue of à commiſſion of i · 


vacy, and he grants the cuſtody of the /unatich, fne compute | 


rradendo; if he afterwards is of found memory, he ſhall 
have an action of account for the profits, Dyer 25. The 
King hath the guardianſhip of the lands of lanaticls; but 
not the ſole intereſt in granting, and the cuſtody of their 
lands or bodies; as he hath of 7deozs : And the King, or 
other guardian of a Junatich, is accountable to him, his 


executors, c. 4 Rep. 124. | 
As a lanatich may recover his underſtanding, and have 


diſcretion enough to diſpoſe and govern his lands, the | 


King ſhall not have the cuſtody of him and his lands; 
for after he has recovered his memory and underſtanding, 
he is to have his eſtate at his own diſpoſal, Dyer 302. 


3 Salk, 301. 
The ſtatute 17 Ed. = cap. 10. ordains, that the King 


is to provide that the lands of lunaticis be ſafely kept, and 


they and their families maintained by the profits; and the 


reſidue ſhall be kept for their uſe, and be delivered to | 


them, when they come to their right mind; the King 
taking nothing to his own uſe, c. | 


A lunatick found by inquiſition, upon a commiſſion of 


lenacy, whoſe perſon and eſtate are committed to particu- 
lar truſtees, may not marry before he or ſhe be declared 
of ſound mind, by the Lord Chancellor, &c, If any 
ſuch do, the marriage is void, by 15 Geo. 2. c. 30. See 
4 Geo. 2. c. 10. and Ideot. | 

By the ſtatute 17 Geo. 2. c. 5. Two juſtices may by 


| warrant directed to the conſtable, Tc. cauſe ſuch, as by 


lunacy are ſo far diſordered in their ſenſes, that they may 
be dangerous to be permitted ta go abroad, to be appre- 
hended and kept ſafely locked up or ſent to their laſt legal 
ſettlement, The charges (being proved on oath) of re- 
moval, keeping and curing ſuch perſon, to be paid by 


order of two juſtices out of the lunatici's real or perſonal. 


eſtate; but if he has none, or not more than ſufficient to 


maintain his family, then to be paid by the pariſh. 


Lunacy may be given in evidence, on a plea of 20 eff fac- 
tum. 2 Strange 1104. See Black, Com. 17. 304, 439. 
2 V. 291. 3 F. 427. 4 J. 24. 388. 

Lunda, A weight formerly uſed here —Lunda anguil- 
larum conflat de 10 Sticis. Fleta, lib. 2. cap. 12. 
Lundzeſs, A ſterling filver-penny, which had its name 
from being coined only at Londen, and not at the country 

mints, Lownd's Eſſay on Coin, p. 17. | 
— x, A bawd or ſtrumpet: And by the cuſtom 
of Londen, a conſtable may enter a houſe, and arreſt a 
common trumpet and carry her to priſon. 3 Inf. 206. 
— Rex Majeri & Vic. London, &c. Intelleximus guod 
flares Roberiæ & Murdra perpetrantur per receptatores pub- 
licas lupanatrices is diver/is locis in civitate naſfra predie?, 
Sc. Clauſ. 4 Ed. 1. p. 1. m. 16. | 
Lupinum caput gerere, Signiſied to be outlawed, and 
have one's head expoſed like a wolf's, with a reward to 
him that ſhall bring it in. Plac. Coron. 4 Fohan. 


Rot. 2. 


Luplicetum, ( Lat.) A hop-garden, or place where 


hops grow. 1 f. 4. | 
Luſhburghs or Luxcnburghs, were a baſe ſort of fo- 


reign coin, made of the likeneſs of Erglii6 money, and 
brought into England in the reign of King EA. z. to de- 
ceive the King and his people: on account of which, it 
was made treaſon, for any one wittingly to bring any ſuch 
money into the realm, knowing it to be falſe, Stat. 25 
Ed. 3. 3 nfl. 1. 

. Luſtrings. A company was incorporated for making, 
dreſſing, and luſtrating alamodes and /ufrings in England, 
who were to have the ſole benefit thereof, confirmed by 
the following ſtat. And no foreign ſilks known by the 
name of /ufirings or alamodes are to be imported, but 
at the port of Londen, &c. Stat, 9 & 10 M. 3. c. 43. 
See Silk. 

Luxury, There were formerly various laws to reſtrain 
excels in apparel, all repealed by ſtat. 1 Zac, 1. c. 25. 
But as to exceſs in diet, there ſlill remains one ancient ſta- 
tute unrepealed, wiz. 10 Ed. 3. tat. 3. which ordains, 
that ao man ſhall be ſerved at dinner, or ſupper, with 
x 2 i 


MAG 


more than two courſes ; except upon ſome great ho 
there ſpecified, in which he * ſerve 6 da 
See 2 ck, Com. 4 V. 170, 171. Mante/q. Sp. L. B. J. 
c. 284. OT 
\ Lyef-ypeld, Lef-filver, A ſmall fine or pecuniary com. 
poſition, paid by the cuſtomay tenant, to the lor for 
leave to plow or ſow, Je. Somn. of Gawveltind. 

Lymputta, A lime- pit. Cowell. | 

Lyndewode, Was a doctor both of the Civil and Canon 
laws, and dean of the arches. He was ambaſſador for 
Henry the Fifth into Portugal, anno 1422. as appeareth 
by the Preface to bit Commentary upon the Provincial 
Cowell. 5 

Lynn, An act for regulating worſted-weavers and 
their apprentices in the town of Lyss, &c. See 14 
& 15 H. 8. c. 3. for rebuilding the houſes there, 
See 26 Her, 8. c. 9. © | 


| 
| M, 


Is the letter with which perſons convicted of man- 
ſlaughter, are marked on the brawn of the lefe 
chumb) 4 H. 7. c. 13. | 
Mac, In the 7:4 language, ſignifies a fon, Filjus. 
Lit. Dict. | | 
Mace. See Spices, , ; f 
Mace⸗griefe, or Mace-greffs, ¶ Macbecarii ] Are ſuch 
as willingly buy and ſell ſtolen fleſh, knowing the ſame to 
be ſtolen, Britton, cap. 29. and Crompion : Puftice of 
| Peace, fol. 193. Vide Leges Ine, cap. 20. De carnem 
furti uam tenente. De macegrariis carnes furtivas [cientibus, 
vendentibus & ementibus. Stat. Walliz, 8 
Wacecaria, Machekuna, ( Macella The fleſh- market 
or ſhambles. Cowell. | 
Machecarius, A butcher. Covell. Leg. Ed, Reg. 


Co 39. . 
lare or Machecoulare, (from the Fr. Ma 
checoulis) To make a warlike device, eſpecially over the 


ing water, or offenſive things may be thrown on pioneers 


or aſſailants. 1 Iaft, 5. a. 
Macio, A maſon. Comvell, 


* 


c. 24. 
Madder, To be imported unmixed. 13 C14 Car. 2. 
30. repealed 15 Car. 2. c. 16. /e8. 3. To what duties 
liable, 2 V. & M. c. 5. Tithes of madder ſettled, 31 
Ces. 2. c. 12. 5 Geo. 3. c. 18. Penalty of ſtealing, or 
deſtroying madder roots, 31 Geo. 2. c. 35. 
dning-monep, Old Romas coins, ſometimes found 
about Dunflable, are ſo called by the country people; 
they ſeem to retain this name from Magintum, uſed by 


the Emperor Antoninus, in his Vinerary, for Dunſtable. 


Camden. | 
Madzigals, Is an old word, ſignifying country ſongs. 
Cowell, 


Maeremium, (Derived from the Fr. Mere/me) Pro- 
guodwis materiamen, Clau/. 16 Eg. 2. n. 3. 


Cognatus & bote, N A compenſation for the 
ſlaying or murder of one's kinſman, in ancient times, 
when corporal puniſhments for murder, &c. were ſome- 
times commuted into pecuniary fines, if the friends and 
relations of the party killed were ſo ſatisfied. Zeg. Canuii, 


c. 2. | 
Magick, (Magia, Necromantia) Witchcraft and ſor- 
cery. See Conjuration. : <s 
Magiſter. This title, often found in old hors. 
 Ggnified that the perſon to whom attributed had attaine: 
ſome degree of eminency in ſcientia aligua, præſertim # 
teraria; and formerly thoſe who are now called dofteri, 
were 3 magi — ) 
Magiſtrate, ¶Magiſtratlu 
be — utriuſque — ; the keeper or preſerver = 
tables of the law. If any magiſtrate, or miniſter of Ju p 
tice, is ſlain in the execution of his office, or keeping e 
| and diſobedi- 


A ruler, and he is ſaid to 


the peace; it is murder, for the contempt —_ 


gate of a caſtle, reſembling a grate, through which ſcald- 


Wackarel, May be ſold on Sunday, 10 11 Vil. z. 


perly ſigniſies any ſort of timber, fit for building; / 
e or Mxgbote, (From the Sax. Meg, i. e. 
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ence to the King and the laws. 9 Co. See Black, Com. 
146, 338. LDN ot dr RA I Fon 
Sa : iſa-eligenda, Is a writ directed to the ſhe- 
rf, to ſummon four lawful knights before the juſtices of 
aſſe, there upon their oaths to chooſe twelve knights of 
the vicinage, e. to paſs upon the great af/e, be- 
tween 4. B. plaintiff, and C. D. defendant, Oc. Reg. 
OH to ig het Se on 
Magna Charta. The great charter of liberties granted 

in the ninth year of King Hex. 3. It is ſo called, either 
for the excellency of the laws therein contained, or be- 
cauſe there was another charter called the Charter of the 


Foreß eftabliſhed with it, which was the leſs of the two; 


or in regard of the great troubles in obtaining it, and 
the remarkable ſolemnity in denouncing excommunica- 
tion and anathema's againſt the breakers. thereof: Spel- 
man calls it, Auguſtilimum Anglicarum Libertatum Diploma. 
& Sacra Anchora. FE ey op | 
Edward the Confeſor granted to the church and ſtate 
ſeveral privileges and liberties by charter; and ſome 
were granted by the charter of King Hen, 1. Afterwards 
Stephen, and Hen. 2. confirmed the charter of Hen. 1. 
and Rich. 1. took an oath at his coronation to obſerve all 
jaſt laws, which was an implicit confirmation of that 
charter; and King John took the like oath: this King 
likewiſe, after a difference between him and the Pope, 
and being imbroiled in wars at home and abroad, par- 


_ ticularly confirmed the aforementioned charter, with fur- 


ther privileges, but ſoon after broke it, and thereupon 
the barons took up arms againſt him, and his reign end- 
ed in wars. To him ſucceeded Hen. 3. who in the 
37th year of his reign, after it had been ſeveral times 
confirmed by him, and as often broken, came to Ven- 
mminfler-ball, and in the preſence of the nobility and 
biſhops, with lighted candles in their hands, Magna 


Charta was read; the King all that while laying his hand 


on his breaſt, and at laſt ſolemnly ſwearing faithfully and 
ieviolably to ob/erwe all things therein contained, as be a, 


aà man, a Chriſtian, a Soldier, and a King: then the bi- 


ſhops extinguiſhed the candles, and threw them on the 
ground; and every one ſaid, Thus let him be extinguiſbed, 
and ſtink in bell, àubo violates this charter: Upon which 
the bells were ſet. on ringing, and all perſons by their 
rejoicing approved of what was done. | 
But, notwithſtanding this very ſolemn confirmation of 


this charter, the very next year King Henry invaded the 


rights of his people, till the barons levied war againſt 
him; and after various ſacceſs, he confirmed this charter, 
and the Charter of the Foreft, in the parliament of Marl. 
bridge, and in the 52d year of his reign. . His ſon, Ed. 
ward 1. confirming theſe charters, in the 25th year of 
his reign made an explanation . of the liberties therein 
granted to the people; adding ſome which are new, call- 
ed Articuli ſuper Chartas: And Magna Charta was not 
only then confirmed, but more than thirty times ſince. 
Co. Lit. $1. CEE 

This excellent ſtatute, or rather body of ſtatute law at 
that time, . ſo beneficial to the ſubject, and of ſuch great 
equity, is the moſt ancient written law of the land: And 


it is divided into thirty-eight chapters; the 1ſt of which 


after the ſolemn preamble of its being made for the honour 
of God, the. exaltation f holy church, and amendment of 


the kingdom, &c. ordains, That the church of England 


ſhall be free, and all eccleſiaſtical perſons enjoy their rights 
and privileges. The ad is of the nobility, knights-ſer- 
vice, reliefs, &:. The zd concerns heirs, and their be- 
ing in ward. The 4th directs guardians for heirs within 
age, who are not to commit. wafte, The. 5th relates to 
the cuſtody of lands, Ic. of heirs, and delivery of them 


up when the heirs are of age. The 6th is concerning the 


marriage of heirs. The 7th appoints dower to women, 
after the death of their huſbands, a third part of the lands, 

e. The Sth relates to ſheriffs and their bailiffs, and 
requires that they ſhall not ſeize lands for debts where there 
are goods fc, the ſurety not to be diſtrained, where the 
principal is ſufficient. The gth grants to London, and 
all eities and towns, their ancient liberties. The 1oth 
orders, that no diſtreſs ſhall be taken for more rent than 
1s due, Sc. - By the 11th the court of Common Pleas is to 
be held in a certain place, The 12th gives aſſiſes for re- 


- 
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i medy, on diſteiſin of lands, He. The 13th relates to 


aſſiſes of darreign preſentment, brought by egcleſiaſticks, 


The 14th enacts, that no freemab ſhall be amerced for a. 


ſmall fault, but in proportion to the offence ; and by the 


paths of lawful men. The 15th, no town ſhall be diſ- 
trained to make bridges, r. but ſuch as of ancient times 


have been accuſtomed. The 16th is for repairing of ſea- 


' banks and ſewers. The 15th prohibits ſheriffs, coroners, 


&:. from holding pleas of the crown. The 18th enatts, 
that the King's debtor dying, the King ſhall be firſt paid 
his debt, &c. The 19th directs the manher of levying 
purveyance for the King's houſe. The zoth concerns 
caſtleward, where a knight was to be diſtrained for money 
for keeping his caſtle, on his neglect. The ziſt forbids 
ſheriffs, bailiffs, &c. to take the horſes or carts of any 
perſon to make carriage without paying for it. By the 
22d the King is to have lands of felons a year and a day, 
and afterwards the lord of the fee. The 239 requires 
wears to be put down on rivers. The 24th direas the 
writ præcipe in capite, for lords againſt tenafits offering 


wrong, &c, The 25th declares that there ſhall be but 


one meaſure throughout the land. The 26th, inquiſition 
of life and member, to be granted freely, The 27th re- 


| lates to knight's-ſervice, petit-ſerjeanty, and other ancient 


tenures, (taken away together with wardſhip, Cc. by 12 
Car. 2.) The 28th directs, that no man ſhall be put 


to his law, on the bare ſuggeſtion of another, but by 


lawful witneſſes. The 29th, no freeman ſhall be diſſeiſed 
of his freehold, impriſoned and condemned, but by judg- 
ment of his peers, or by law. The zoth requires that 


merchant ſtrangers be civilly treated, &c. The z iſt re- 
lates to tenures coming to the King by eſcheat, By the 


32d no freeman ſhall ſell land, but ſo that the reſidue may 
anſwer the ſervices. The 33d, patrons of abbeys, Ce. 


ſhall have the cuſtody of them in the time of vacation. 
The 34th, a womati to have an appeal for the death of. 


her huſband. The 35th direRs the keeping of the county- 
court monthly, and alſo the times of holding the ſheriff's 
torn, and view of frank-pledge, The 36th makes it un- 
lawful to give lands to religious houſes in Mortmain. The 
37th relates to e/cuage, and ſubſidy, to be taken as uſual. 
And the 38th ratifies and confirms every article of this 
great charter of liberties. _ — 9 2 
By the fat. 25 Ed. 1. it is ordained, that the great 


charter ſhall be taken as the Common law. And all ſtatutes. 


Nr againſt Magna Charta, are declared to be void by 

43 Ed. 3. ES oh 
See Blackflon's Law Trab, V. 2. And his Com. 1 J. 

127. 4 J. 416, 418. | | 3 
Magna pꝛecaria, A great or general reap-day. And 


in 21 K. 2. the lord of the manor of Harrew on the Hill, 


in Com, Middle/zx, had a cuſtom that by ſummons of his 
bailiff upon a general reap-day, then called Magna pre- 
caria, the tenants ſhould do a certain number of days 
work for him; every tenant that had a chimney, being 
obliged to ſend a man. Pbil. Purvey. p. 145. 

Magnum Centum, The great hundred, or ſixſcore. 
Chart. 20 H, 2. . | 

Magnus Poztus, The town and port of Port/mouth. 

Mahomeria, The temple of Mabomet; and becauſe the 
geſtures, noiſe, and ſongs there, were ridiculous to the 
Chriflians, therefore they called antick dancing, and any 
thing of ridicule a Momerie, Mat. Paris. 

Maids, Taking them away unmarried, without con- 
ſent of father or mother or their guardians, is puniſhable 
by Hat. 4 &5P.&M, c. 8. | | 
Maiden Iſſiſes, Is when at any af5/es no perſon is 
condemned to die- 

Maiden Bents, A noble paid by every tenant in the 
manor of Builth, in Com. Radnor, at their marriage; an- 
ciently given to the lord for his omitting the cuſtom of 
Marcheta, whereby he was to have the firſt night's lodging 
with his tenant's wifez but it was more probably a fine 
for a licence to marry a daughter. | 

Maignagium, (Fr. maignen, i. e. faber erarins) A 
braſier's ſhop; though ſome ſay it ſignifies a houſe, — 
Idem bugo tenebat unum maignagium in foro eju/dem ville, 
&c. Lib. Rameſ. ſect. 265. | 


Maihem or Maphem, (maihbemiun, from the Fr. ne- 


haigne, i. e. membri mutilationem) Signifies a maim, 
B wonnd, 
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wound, or corporal hurt, by which a man loſetk the uſe 


of any member, that is or might be of any defence to 


him: As if a man's ſkull be broke, or any bone broken 
in any other part of the body ; a foot, hand, finger, or 
joint of a foot, or any member be cut off; if by any 
wound the finews be made to ſhrink ; or where any one 
is caftrated ; or if an eye be put out, any fore-tooth broke, 


Sc. But the cutting off an ear, or noſe, the breaking of | 


the hinder teeth, and ſuch like, was held no maibem; 
as they were not a . of a perſon's ſtrength, but 
a disfiguring and deformity of the body. Glas. lib. 4. 
7 7. Brad. lib. 3. trad. 2. Britton, cap. 25. S. P. 2 
ib. 1. cap. 41. | . 

Buy ſtatute, if any one on purpoſe, by malice fore- 
thought, and lying in wait, ſhall cut of the noſe, put 
out the eye, diſable the tongue, or cut off or diſable any 
limb or member of any of the King's ſubjects, with in- 
tent to maim or disfgure him, the perſon offending, his 
aiders, abettors, &c. are guilty of felony, without bene- 
fit of clergy; though no attainder of ſuch. felony ſhall 
corrupt the blood, or forfeit the dower of the wife, 
lands or goods of the offender. Stat. 22 & 23 Car. 2. 
cap. I. 

1 theſe caſes of maiming, a voluntary act, the law 
judgeth of malice: And if a man attack another, of ma- 
lice fore- thought in order to murder him with a bill, or 
any ſuch like Inſtrument, which cannot but endanger the 
maiming him, and in ſuch attack happen not to kill, but 


only to maim him, he may be indicted of felony on this 


ſtatute; and it ſhall be left to the jury on the evidence, 
whether there was a deſign to murder by maiming, and 


conſequently a malicious intent to maim as well as kill, | 


in which caſe the offence is within the ſtatute. 1 Haul. 
FRIS: | | 
All maihem by the Common law was felony: And it 
1s ſaid, that anciently a maihem by caftration-was puniſh- 
ed with death ; and other maihems with the loſs of mem- 
ber for member; but afterwards no maihem was puniſhed 
in any caſe with the loſs of life or member, but only by 


fine and impriſonment, and damages to the party. 3 


Taft. 62, 118. S. P. C. 32. H. P. C. 133. For mai- 
hem, indictment or an appeal may be had; or, in com- 
mon caſes, action of treſpaſs, at the plaintiff's election: 
And maihem ſhall be under the inſpection of the court, to 


increaſe damages given by the jury, &c. if the court 


thinks fit. Sid. 108. Maihem was commonly tried by 
the judges inſpecting the party; and. if. they doubted 
whether it were a maihem or not, they uſed to take the 
opinion of ſome able ſurgeon on the point, Homo mabe- 
miatus, a man maimed or wounded. See Appeal of Mai- 
hem. See Black. Com, 1 V. 130. 3 V. 121. 4. 
205. | 

; i JUnduTio, An ancient cuſtom for the prieſt and 
people of country villages to go in proce/ion to ſome ad- 
Joining wood on a May-day morning; and return in 2 
kind of triumph, with a may- pole, boughs, flowers, 
. garlands, and other tokens of the ſpring. This M 
game, or rejoicing at the coming of the Spring, was for a 
long time obſerved, and ſtill is in ſome parts of England; 


* I 
— 


1 


but there was thought to be ſo much heathen vanity in it, 


that it was condemned and prohibited within the dioceſe 
of Lincoln, by biſhop Groftbead. —— Faciunt etiam, ut au- 
divimus, clerici ludos quos vocant inductionem Maii, & 


faſium autumni, Ic. quod nulla modo vos latere poſit : Si 


weflra prudentia ſuper hiis diligenter inquireret, Ge: , 
il, (macu/a) A coat of mail, ſo called from the 
Fr. maille, which ſignifies a ſquare figure, or the hole of 
a net: So maille de houbergeons was a coat of mail, becauſe 
the links or joints in it reſemble the ſquares of a net. 
Mail is likewiſe uſed for the leather bag wherein letters 
are carried by the poſt, from bulga, a budget. 
Maile, Anciently a kind of money ; and filver half- 
pence were termed mailes. 9 Hen. 5. B indenture in 
the mint, a pound weight of old ſterling kl 
coined into three hundred and ſixty Sterlings or pennies, 
or ſeven hundred and twenty mailes or half-pennies, or 


one thouſand four hundred and forty farthings. Lownd's. 


4. on Corn 38, 
Maiming. 


See Maihem, 
4 


| commonly o loaves of bread, which in 


' mainour; and it 


„ 


Net. Br, 42. F. 


der no poſſibility of being confined by his 


ver was to be 


| before juſtices of peace, Nc. Reg, Orig, 269 . 


_ 3 


| Waſnad, A falſe oath, or perjury.——8 ag aj, 


rare, emendet ipſum mainad, i. e. Perjurigm duphe; 
e cap. 314. Ben e. 
Daine=pozt, (Ia manz portatum) Is a ſmall tribute 
nall tribute, 


> a £ nn ; ; { » g e Places the 
pariſhioners pay to the rector of their church, in recom- 


| pence for certain tithes. Cowell. 


And this mainport bread was paid to the vi 
Blyth, as you may read in the Anvig. of Veni las, 
1 429. | ; [37 4 F104 FB 0 

Mainobze, (from the Fr. main, i. e. manus, and 
7 r 7 ie or ſome treſ; aſs commited h 


' & man's hand. 7 R. 2. c. 4. Brit. 62. 
Mainour, or Wanour, or Meinour, (from the Fr 
| manier, i. e. manu tradtare) In a legal enſe denotes he 


thing that a thief taketh away, or ſtealeth, As mw be 


taken with the mainour, Pl. Cor. fol, 170. is ako. 
with the thing ſtolen about him 2 rs Fred Fw 
it was preſented, that a thief was-delivered to the f 455 
or viſcount, together with the mainour : And again, fol 
186, If a man be indiQed, that he feloniouſly fot the 
goods of another, where, in truth, they are bis own 

goods, and the goods be brought into the court as the 
0 t be demanded of bim, what he faith to 
the goods, and he diſclaim them; though he be acquitted 
of the felony, he ſhall lofe the goods: And again 2 
149. If the defendant were taken with the manour, 104 


75 © 72 . 


; times would arraign him upon the manour without any 
appeal or indictment. Cowell. See Black, Con, 3 V. 
71. 4 75 303. 2 a 8 2772 


Mainpernable, That may be let to bail; and what 
perſons. are mainpernable appears by the ſtat. Veſn. 1, 


3 EA. 1. c. 15. See Bail, 


Mainpernozs, (manucaptores) Are thoſe perſons to 


« 1; 


whom a man is delivered out of cuſtody or priſon, on 


| their becomin bound for his appearing, Cc. which, if 
he do not do, they ſhall forfeit their recognizances; and 
| they are called manucaptores, becauſe they do as it were 


*4. Tak +5 1 7 * 
manu eapere & ducere captivum e cuſſodia vel priſons, 


2 21 ic manucaptio, from the Fr. main, i. e. na- 
nus & pris, captus) Signiſies in our lay tbe taking or 


f receiving of a perſon into friendly cuſtody, who otberwiſe 
| might be committed to priſon, 
he 1 | 


| o priſon, upon ſecurity given that 
all be forth-coming, at a time and place aſſigned; 
as to let one to mainpriſe is to commit, him to thoſe that 
undertake he ſhall appear at the day, appointed, Oi 
7 5.5» 

. Manwood makes this e between mainpriſi and 


* 


bail: He that is mainpriſed is ſaid to be at large, after 


the day he is ſet to mainpriſe, until the day of his appear- 
| ance; but where a man is let to hail, by any judge, Ge. 
until a certain day, there he is always accounted by the 
law to be in their ward for the time; and they may, if 
they will, keep him in priſon, ſo that he l | 
| ſhall not be ſaid to be at large, or at his own liberty. 


hat is ſo bailed 


Manwood, p. 167. 
A man under mainpriſe is ſuppoſed to 7 at large, un- 
ureties or man- 
pernors, as in caſe of bail. 4 af, 179, Mainpriſe is 
an undertaking in a certain ſum.; bail anſwers the con- 


Jen. Cent. 129. 

There is an ancient writ of nainpriſe, whereby thoſe 
who are bailable, and have been refuſed the benefit of it, 
may be delivered out of priſon ; as where perſons are in 
priſoned on ſuſpicion of larceny, or indicted of treſpaſs, 


30. 
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Manke, In che Nen 
much as forlworn... ..5row 


ah Ain | 28, Are thgſe .th \ 
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_ one's hand z 


takihg or holding the polleſi 


 termeddles in 3 fit depending in any. cure, Which nd 


 Mapucapiihe And Black, 
775 eee e 


lang. is. taken fax. as s 
2 
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1 or ſecand 

q 
Cauſe Ar ede, n ON diſpur 3 
meking Friends, for either Partie 


. 


Hen. Co. A. „ n nf . ip. 14 3654546 f 
Thin te, Feger Signtden e bene 
upholding. df a. cauſe or. prion, mecaphoricalipegrawn | 
from the ſuccquring,;a; young child that learns to goby 

518 law. is taken in the worlt.ſe * 32 
H. 8. e, 9. A q it is uſed, ſor he buying or pbtatning 


is ſpreten ions to, Jands,. by 
þ | 95 of them for; en 
where one ſtirs yp, quarrels gr ſoits is, the ccunzzy: Or ie 
is cxriali, ip a court of juſtice; where one offigioully in- 


where, one aſſiſts another al 


way belongs 40, him, add he hath nothing;to, dp With, by 
aſſiſling the plaintiff or defendant, with, moneyfor 7. 
wiſe, in the proſecution or defence. gf an ſuch ſuit. 

Lit . 68. 2 1 X &13- 1 2 Role Abr. 115 And he, 
who Fear! that another will maintajo. bis adverſaty, qnay. 
by way of prevention, have an original writ grounded on, 
.the eurer, Zenn mime to da. 1 Hegel, F. C. 
225.7 .Keg, ( rige 492. n M, vets W e ee 


w 9 1 $ 6 42 4 F 
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„ Mobo are guilly ef muintenanec. g 
. „Ein I ibs B Na YL 1 
Not only he who lays ogi his money tq aſſiſ another in 


his >. but he that by: is friendſhip or intereſt. ſaves: 
him that expence which he: might otherwiſe he pute to, 
is guilty of maintenance. Br. Mainten. 7, 144 Mz: © co 
And if any perſon, officiouſlꝝ give evidence, or gn the; 
evidence withqut being called. uppn to do it; ſpeak zn 
the cauſe, aq if of counſel wich the party; retais 4 . 
torney for him, E. or ſhall give any public oonnigaance 
to another in ia to tha ſait 3 88 whert one of great 
power and intereſt, ſays that he will ſpend twenty pounds 
on one lide, Eg, or ſuch. atperſan comes te the bar wich 
one of the parties, and ſtands by him while his cauſe is 
tried, to intimidate the jury g if a. juror ſolicits a, judge 
Ly ve judgment according ta the verdic, alter which 
Hen RY more to do, Fe. theſe adds arg: mawte- 
nance. 1 Hawk. 249, 250. But. counſel may ſpgak 8s 
anicus ctig. A man cangot be guilty of maintenance, 
in raſpeck of any money given by Rim to angthet, before 
any ſur; is actually commenced, Nor is it ſuch, to giye 
another advice, as, to what action is proper tg he brought, 
what method to be taken, gr what counſellor, or aftor- 
vey to be employed; or for one neighbour to go withlan- 
other to his counſel, ſo as he do not give him any money: 
And mopey may be lawfully. given to a poor man, out 


1 


WIE. 


of charity, to carry on his ſuit, and be no maintenance: 


Attornies may. lay. out their money ſor their clients, co 
be repaid again; but not at their own expence, on con- 
dition of no purchaſe no pay, if they carry the cauſe 
7 ON, it. Fitzh. Mainten. 18. 3 Rel. Abre 119. 2 
nt WI dp 197 0 11094 s il ik iat ed hun 
| 1 is ſaid that if a man of great power, not learned in 
the law, tells another wpo aſks.bjs-advige, that he hath a 
Lood. title, it is maintenance. 1 Harb 2 50. Id eaſe 
any, perſon who is no lawyer, and that hath no intereſt in 


the caule, ſhall take upon him to do the part of a lawyer; 


3 


this will be ynlawſul., meigtenaneg. And. after a ſuit is 


begun, no man may encourage eithen of the parties, or 
vield them any aid or help, by money, or the like, but 
he that bath intereſt therein: But to lend another mo- 
6.5 to maintain his law-ſujt, .is not maintenance. 22 H. 
6. . 19 E. 4. 3. 2 Sbep. Ar. 406. If a perſon hath 
any. intereſt in the thing in, diſpute, cho“ in.contingency 
only, he may lawfully maintain an action relating to it; 
as if tenant. in tail, or for life, be impleaded, he in re- 
verſion or remainder, fc. may maintain the defence of 
the ſuit, with his own money and a leſſor. may law fully 
maintain his leſſee, . 2 Rol. Abs. 115. A lord may jul- 


| the land whereof lie is ſeiſed in ſee; a | ; 
in ches ſuit, or attornies em oyed therein. Stat. 19 755 ſervant; and aſſiſt him with money, but not in a real 


EN 
| p 1 an 4 4423143 


ol pretenged dees 19 Jayds- e . 
| of niet is either ruralis, in the conntxy 3. gag 


| | f. 
. ſeſſion, on pain of forfeiting the value; Oc. And Ade 


7 | ,* | | 
| M A 4 
tenant may maintain bis lord: One bound to warrant 


a man may maintain thoſe who are 'enfeoffed of lands 
in traſt for him, concerning thoſe lands, c. An heir 
apparent, or the huſband of ſuch an heir, may maintain 
the anceſtor in an action e the inheritance of 

r may maintain 


action, unleſs he hath ſome of his wages in his hands; and 


a fervantiby reaſon of relation may maintain his maſter 


in all thieges except-Jafing out his own money in the 
maſter's ſuit; - 1 Hawk, 252, 253. 1 If. 368. 


* h . 
ungiſzeg ur img Mn 
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fy een eie 734 r 
„ : Rn P 
| 4 Of the fatite A bs 55 Jatjee. i; ROD 
By the ſtatutes, none of the King's officers ſhall main - 
tain pleas, or fuits, in the Kin ?xcoourt, for lands; Se. 
under covenant to have part thereof,” or any profit there - 
in. And clerks of juſtices are not to take part in - 
rels, or delay right; on pain of — 3. 1. 
c. 2. No perſons ſhall take upon them to mtintain 
quartels, to the let and diſturbanee of the Common law, 
bylthemſelves, or by any other. 1 Ed. 3. c. 14. and 
20 EA. 3. 4: The King's counſellors, officers or ſer- 
vants, or any other perſon whatſoever, ſhall not ſuſtain 
quarrels by maintenance upon grietous pain, impriſon - 
| ment and ranſom. 1 K. 25 c. . Ne man may obtain 
bor buy any pretended right or title to any land; unleſa 
the ſeller hath taken the profits a year, or been in 


ſhall unlawfully maintain any uit eohcerning lands, 


or retain any perſon for maintenance, by letters, rewards 


or promiſes, under the PROT 101, for every offence, 
to be divided between the King and the proſecutor, 
32 FN. , cap GOT” Vs V6 ANG, ene 
3 EF 825 2 9* oY n e 


f rights and titles within the meaning of the' law. 


Bur maintaining ſuits in the Spiritual court, is not 
within the ſtatutes relating to maintenance. Cro, EF. 
' 594- Though maintenance in a court baron, is as much 
within the purview of the ſtat. 1 R. 2. as maintenance 


in a eourt'of record. 1 Hawk, 255. A pretended right 


to copyhold lands ſold, is within the ſtatute of 32 H. 8. 
r. 9. x Rep, 26. If 4. be owner of land in poſſeſſion, 
and another who hath no right granteth the land ;”althv* 
the grant upon it be void, yet the grantor and grantee 
are liable to this ſtatute. 1 f. 369. So where he thht 
Rath a pretended right, and none in truth, ſfrall get the 
poſſeſſion. wrongfulſy, and then ſell the land, Qt, But a 
temaĩnder- man in fee, may obtain the pretended title of a 
ſtranger. - 1 If. 369. 2 Int. 76, 77. And à perſon 
who hath good right and title, at the time of the bargain 
or leaſe, will not be within the above ſtatute, although 
neither he nor his anceſtors bave been in poſſeſſion there - 
of, r. for à year before. Ploaud. 47. Dyer 74. 0 ; 
17 Co OO {10851159 OO} . nenn 

* | * | 0 n Of other afts, | 


If a perſon make a leaſe to try a title in ejectment, 
unleſs it be to n great man; it is out of the ſtatute. 
1 loft. 369. Dyer 374. Adleſſor having good right to 
land, but not in pofleſtion,” made 'a leaſe of it, and did 
not ſeal it on the land; it was adjudged within the ſtat. 
32 . 8. e. 9. f oon ©) 
ni danonnu: Of N choſe in acfien. Niet be bl 
The law will not ſuffer any thing in action, entr 

Sc. to be granted over; chis is ow vent Shs: 
ing granted to men of ' fabſtance, to oppreſs the 
meaner fort of people. 1 Hf. 214. And where a 
bond was given for performance of covenants in a 
leaſe, and after the covenants being broken, the leſſee 
aſſigned both the leafe' and bond to another, and then 
the aſſignee put the bond in ſuit; this was held main. 
tenance; ſo it would have been if the leſſee has aſſigned 
the bond and not the Teaſe, and*afterwards the covenants 


tify maintaining a tenant, in defence of his title; and the 


4 » ©, HS 
R * 


were broken, and the bond put in ſuit, Gods, 81. 
2 Nelſ Abr. 1142. K meer EE A ö ett 
71 Of 


lands, may lawfully maintain the tenant impleaded; and 
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a whole. Stat. 19 Hen, 7. Stud. Compan. 25. t * ' 
Wai, A mayor, doth not come from... the Lat. | 


4 8 but from an old Erglifb word maier, 1. e. poteftas. 
Cowell. . | 3 | 
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/ projecuting offenderi.” 


| By the Common law, perſons guilty of maintenance |: 
may be proſecuted by indifiment, and be fined and im- 


priſoned 3 or by , fc. And a court of record may 


commit a man for an act of maintenance done in the face 
of the court. Hell. 79. 1 Inf. 368. 


For more learning on this ſubjea, fee 15 Vin. Abr. ze, 
Maintenance. tad Aptos | 


Wajozity. The only method of determining the as 


: 
. 


of many, is by a majority: The major part of _—_— | 


of patliament enact Jaws, and the majority of electort 
chooſe members of parliament; the act of the major part 
of any corporation, is accounted the act of the corpora · 
tion ; and where the majority is, there, by the law is the 


* 


\Waiſnada, Signiſes a family, exe manſionata. 
Waſon de Dieu, A monaſtery, - hoſpital, or alms- 


houſe. Stat. 2 & 3 F. & M. cap. 23. 29 Eliz. c. 5. 
Je. All hoſpitals, Maifors de Dieu, and abiding places 
for poor, lame and impotent perſons, erected by the ſta- 
. tute 39 Elis. c. 5. or at any time ſinee founded, accord- 
ing to the intent of that ſtatute, ſhall be incorporated and 

| have perpetual ſucceſſion, Ce. 21 Jac. 1. . 1. 


Maiſura, A houſe or manſion; a farm; from the Fr. 


| maiſon.——Baldwinus Comes Exon. omnibus Baronibus ſuis 
_ &. bominibus, dedi Maiſuram quam ip/e tenet, &c. MS. 


Carter. pen. Eliam Aſhmole Armig. | | 
Majus jus, ls a writ or law proceeding in ſome cuſ- 


tomary manors, in order to a trial of right of land: And 
the entry in the old books is thus: Ad hanc curiam wenit 
A. B. in propria perſena ſua et dat Domino, &c. ad vidend. 


Rotul. Curie. Et petit inguirend utrum ipſe habeat Majus 
jus in uno meſſeagio, Sc. Et ſuper hoc homag. dicunt, Ic. 


Ex libro MS. Epiſcop. Heref. temp. Ed. 3. 


Wake, {Facere) Signifies to perform or execute; as 


to male bis law, is to perform that law which he hath 

formerly bound himſelf to: That is, to clear himſelf of 
an action commenced againſt him by his oath, and the 
oaths of his neighbours. | Old Nat. Breu. 161. Kitchen, 
192. Si placitum debiti wel tranſgreſſnnis wel aliguod pla- 


citum fuerit inter vicinos, et defendentes negayerint et va- 


| dierint legem werſus Querentem, ſolebant facere legem cum 


tertia manu, Cc. (lag. de Conſuetud. Manerii de Sutton 


| Calfeld a tempore Atbelſtani Regis.) i. e. The defendants 


were to bring three perſons to ſwear with them. Which 


| law ſeemeth to be borrowed from the Faudiſa, who call 
thoſe men that came to (wear for another in this caſe 


facramentales. Of whom Hotoman faith thus, In werbis 
Feudal. ſacramentales a ſacramento, id e, juramento dice- 
bantur ii, qui quamwuis rei de qua ambigebatur, tefles non 
fuiſſent, tamen ex ejus, cujus res agebatur, animi ſententia, 
in eadem que illi veròba jurabant, illius widelicet probitate 
et innocentia confifi, Sc. The formal words uſed by 
him that makes his law are commonly theſe, Hear, 
O ye juſtices, that I do not owe this ſum of money de- 
manded neither in all nor any part thereof in manner and 


ferm declared. So belp me God, and the contents of this 


book, | Ea 9 
To make oath is to take oath. | 
Make Services and Cuſtoms, Signibes nothing but 
to perform them. Old Nat. Br. 14. | 
Mala, A male, or port- mail, A bag to carry letters, 
&c. 14. ib. | x 
Malandzinus, A thief or pirate; mentioned in Val. 
hum, 388. 77 a 
" Walberge, Mons placiti, A hill where the people aſ- 
ſembled at a court, like our aſſiſes; which by the Scors 
and /rifþ are called Parley-hills, Du Cange. 
© MWiulecreditus, ls one of bad credit, who is ſuſpected, 
and not to be truſted. Fla, lib. 1. cop. 38. 
_  Waleditition, (ma/edi4io) A curſe which was ancient- 
ly annexed to donations of lands, made to churches and 
religious houſes, i guis aulem ¶ quod non optamus) banc 
noftram donalionem infriugere temptaverit, perpeſſus fit gelidis 
g/acierum flatibuz et malignorum ſpirituum ; terribiles tormen= 
$erum cruciatus evaſ/ifſe non guieſcat, niſi prius in regius per» 


 IMAAIT_ 


 nitentie genitibas tt par emendativnd abe, 

— Athelſtani Monaſt. de Wiltune, 28975 Chire, 
And we read in'a Charter of William & fe Earl 
Surry: Yanientibus contta hie et deftruentibu; 6a. {i 
| Deir tn gladio ine if furivir of winde r Malkin. 
| teri: Servantibui anti bac & Leun, a, . 
Deu in pace, gratia er miſericordia et /alutt Stern ©. 
(Aid, An! ct ir, 
 MWalefeaſance, (from the Fr. mal/aire;';, „ to g. 
©» Waleſwozn, In the North fignihes as much 6 fe 
| ſevern, Brownloe's Rep. 4. Hobart's Rep. s, 5 
| letent, * 0 to be a toll for every lack of 
Om by _ & 2 17 henceforth ſhall be 
taken for ſacks wool, by colour of maleto;, 
Statute 35 Ed. 1. rs 4 | e Be, 
Makice, Is a formal defign' of doing miſchier . 
other ; it differs from hatred. > hp. 42 In wa fg 27 
| malice makes the crime; and if a man having a malicious 


Z 


bb... 


| | intent to kill another, in the execution of hig malice kill 


a a perſon not intended, the malice ſhall be connected to bis 
perſon, and he ſhall be adjudged a murderer. Pfug 
474. The words Ex malitia precogitata are neceſſa bs 
an indictment of murder, c. See Murder, © uf | 
Malice expreſs. See Black. Com. 4 F. 199. Malice 
implied, ib. 4 J. 200. Malice prepenſe, 15. 4 V. 108 
206. 8019 40 8 $5 | * 5 , : 
Matignare, Signifies the ſame as to maim any one 
Qui ordinatum occiderit vel malignaverit emende 7 2 
redtum eff, Leg. Hen. 1. cap. 11. 
Walignuo, i. e. Di5abolus: pro dolor, Bunc Pepulit pro- 
pria de ſedt malignus. 
Malo grato, The doing a thing unwillingly. Libs 
tatem ecchfiz, Fc. malo grato fabilierunt, I. e. he bei 
unwilling, Mat. Paril, 1243353. 1 'B 
Malt. Bad malt ſhall not be mingled with good, un- 
der penalties ; malt is to be three weeks in making and 
drying; except in June, Fuly and 'Joguft, and in thoſe 
months not leſs than ſeventeen days; and half a peck of 
duſt muſt be taken out of every quarter by ſreening, Cc. 
before it ſhall be offered to fale, on pain of forfeiting 200. 
per quarter. Stat. 2 & 3 Ed. 6. cap. ro. Where bad 
malt is made, or bad malt ſhall be mixed with good, a 
conſtable, by the direction of a juſtice of peace, may 
ſeareh for the ſame; and order it to be ſold at a reaſonable 
price, Sc. 11 Fac. 1. cap. 28. A duty of 64. per buſhel 
was granted on malt, by Stat. 8 C9 N. z. c. 21. which 
by ſubſequent ſtatutes hath been continued yearly ever 
fince; maltſters are, once a month, to make an entry at 
the exciſe office of all mal made, under the penalty of 
10. and to pay the duty in three months, or forfeit 
double value: and if any maltſters alter their ſteeping 
veſſels, without giving notice, or ſhall uſe any private 
ciſtern, they ſhall forfeit 50/. And refuſing exeiſe- 
officers entrance into their houſes, c. forfeit 51. Alſo 
concealing malt from the fight of the gager, is liable to a 
py of 10s per buſhel : and wetting barley any where 
t in the ciſtern, incurs a forfeiture of 2s. 64. a buſhel, 
He. But juſtices of peace have power to mitigate the po- 
nalties and forfeitures. 2 Ann. c. 2. 6 Geo, 1. c. 20. 
Malt made for exportation is diſcharged from duty; yet 
muſt be entered, and kept ſecrete from other nal, on pain 
of gol. and when made ſhall be put into ſtore-houſes with 
two locks, and not delivered out without preſence of an 
officer, Ac. Stat. 12 Geo. 1. c. 4. If any nali be brought 
from Scotland into England, it ſhall pay 3d. a buſhel more, 
to make up the Exgliũ duty, and be entered, and the duty 
paid before landing, &c, or ſhall be forfeited. 13 Geo. 1. 
c. 7. An allowance is made for exporting malt, on certi- 
ficates of officers, and fecurity given not to re- land it; but 
if landed in any part of Great Britaiz, the ſame to be for- 
feited, and treble value, He. by 3 Geo. 2. e. 7. 6 Gro. 2. 
c. 1. 9 Geo. 2. and 10 Ges 2. c. 1. Annual ſtatutes are 
made for laying a duty on malt, mum, cyder and pertj. 
20 Geo, 2. c. 5. 21 Geo. 2. c. 1. 22 Geo. 2. c. 1, Oe. 
By Star. 33 Gro. 2. c. 7. An additional duty of 34, per 
buſhel was laid upon malt. See Braſum. x 
Perpetual duties on malt, c. 33 Geo. 2. c. 7. , 
' Regulation for ſecuring the payment of malt duties, 


and to prevent mixtures, 3 Geo. 3. . 13. Wale 


* 


Fd ® 
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halt mulna. A quern or malt mill. The word oc. 
A. in Mat. Parit's Lives of: the Abbots of St; Albans, 


S. . - 2 4 25 
Malt-thot, Malt: ſtot, Some payment for making malt. 

2 d malt - hot termino tircamciſionis Domini 20 

denarios, Somner of.Gavelkind, p. 7. . 
'Malveilles, (from the Fr, malvoillance) Is uſed in 


our ancient records, for crimes and miſdemeanors, or ma- 


licious practices —Ces /ont les treaſons, felonies, S. mal- 
veilles faits au noſtre ſeigneur le Roy, & a jon people fer 
Roger. de Mortimer, &c. Record. 4 El. 3. oz 
Malveſſa, A warlike engine to batter and beat down 
walls. Matt. Pati, „ e £0) 8 | g n 
A Mal veiſin, (Fr. mau vais voiſin, malus vicinut) An ill 
: abel Pzocuro2s, Are underſtood to be ſuch as uſe 
to pack juries, by the nomination of either party in a cauſe, 
or other practice. Artic. ſuper Chart. cap. 10. 
Malum in fe, Our law books make a diſtinctiom be- 
tween malum in ſe and malum prohibitum. Vaugh. Rep. 
332. Allo | ule fn 
fe; but playing at unlawful games, and frequenting o 
taverns, . Cc. are only mala prohibita to ſome perſons, 
and at certain times, and not mala in ſe. 2 Rol. Abr. 


; hun, (iſle of,) French wines, not exceeding 100 tons. 


in one year, may be imported by ſtrangers, 5 El. cap. 5. 


fea. 46. Liberty given to import cattle and corn into 


> upland, 16 Car. 2. c. 7. f. 21. No drawback to be al- 
— for 1 goods exported to the iſle of Man, 
12 Geo. 1. c. 28, ſe. 21. No goods but the product 
of the iſland to be imported from Man, 12 Geo. 1. c. 28. 
fed. 22. The Treaſury may purchaſe the iſle of Mar, 
12 Geo. 1. c. 28. / 25. For carrying into execution a con- 
tract made purſuant to 12 Geo. 1. between the commil- 
ſionets of the Treaſury and the Duke and Dutcheſs of 


* Athol, proprietors of the iſle of Man, and their truſtees | 
| See peſt. It lies not, generally, to elect a man into an 


for the purchaſe of the ſaid iſland, 5 Geo. 3. c. 26. 
Pana, Signified formerly an old woman. Gerw. of 
A OS) 7 $f - Ante ow en 
MSPanagium, (from the Fr. manage, a dwelling or in- 
habiting) Is a manſion houſe or dwelling place.—Concef# 


ffences at Common law generally are mala in 


capitale managium meu cum pertinentiis, c. Mon, Angl. 


tom. 2. p. 82. 1 % ES. 4 ö i ; } 

Manbote, (Sax ) A compenſation or recompence for 
homicide ; particularly due to the lord for killing his man 
or vaſſal. Spelm. de. Conc. Vol. 1. pag. 62 2. See Lam- 


bard in his Explication of Saxon Words, verbo Eſtimatio. 


and Hoveden, in parte poſter, Annal. ſuor fol. 344. & 
Bote. | I: = 

Manca, Was a ſquare piece of gold coin, commonly 
valued at thirty pence; and mancu/a was as much as a 


mark of filver, having its name from manu-cu/a, being 
coined with the hand. Leg. Canut. But the mance and 


mancu/a were not always of that value; for ſometimes the 
former was valued at fix ſhillings, and the latter as uſed 
by the Engliſh Saxons was equal in value to our half crown. 


Manca ſex ſoligts eefiimetur. | Leg. H. 1. C. 69. Thorn, 
in his Chronicle tells us, that mancuſa eff pondus duorum 


ſeliderum & ſex denariorum; and with him agrees Du 


Cange, who ſays that twenty mancæ make fifty ſhillings. 
Manca and mancu/a are promiſcuouſly uſed in the old 
books for the ſame money. Spelm, . 

Manch, ls ſixty ſhekels of filver, or ſeven pounds and 
ten ſhillings; and one hundred ſhekels of gold, of ſeventy- 
five pounds. Merch. Dict. | | | 
Mancheſter, Its collegiate church, how viſitable, 2 Geo. 
2. c. 29. | Tp 

, Manciple, (manceps) A clerk of the kitchen, or ca- 
terer; and an officer in the Inner Temple was anciently fo 
called, who is now the ſteward there, of whom Chanxcer, 
our ancient poet, ſometime a ſtudent of that houſe, thus 
writes? | » 

A maneiple there aas within the Temple, 

0 wvbich all catours might taken enſample. 

This officer Rill remains in colleges, in the univerſities. 


Convell, | 
2 | 


| 
| 
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Keb. 549. 2 Nelf. Abr. 1148, 1149. 
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| - | Mandamus, Is a writ iſſuing out of the court of King's 


ench, ſent by the King to the head of ſome corporation, 
Oe. commanding them to admit or reſtore a perſon into 
his place or office, Oe. ; 2 Inf. 40. : ; he 8 N 10 ; | 

It is now an eſtabliſned remedy, and every day made 
uſe of, to oblige inferior courts and magiſtrates to do that 


juſtice, which, without ſuch writ, they are in duty, and 
by virtue of their offices, obliged to do; and is a writ of 


right, which the ſuperior eourt is obliged'to iſſue, in the 


ordinary form, without impoſing any terms on him who 
demands it. 3 New Abr. 328. See pft, at the end of 
1 chi vids, 04 png ob 0 DES 214, 4.10 


But tho? it be a writ of right, yet the court ſeldom 


grants it, without giving the party, to whom it is pray'd, 


a day to ſhew cauſe! why it ſhould not iſſue; alſo ſuch 


matter muſt be laid before the court, by which it may 
22 * that the party is intitle to it. 3 New Abr. 
- A mandamus lies to reftore-a mayor; alderman, or ca- 
pital | burgeſs'of a corporation; a recorder, town-clerk, 
attorney turned out of an inferior court, ſteward of a 


By ſome opinions it doth not lie, to reflore a common 
council- man. 2 Cro. 540. But ſee 1 Ventr. ; YE A 
0 


. mandamus may be had to reſtore a freeman; and alſo 


admit one to the freedom of the city, having ſerved 2n 
apprenticeſhip. Sid. 107. To reſtore a fellow of the 
college of phyſicians, it lies; though not for a fellow of 
a college, in the univerſities, if there is a viſitor. 1 Lew, 
> I hath been reſolved; that a- mandamus ſhall not be 
granted to reſtore a fellow or member of any college of 
ſcholars or phyfic, becauſe theſe are private foundations. 
Carthew's Rep. 92. And this writ Iieth not for the de- 
puty of an office, c. yet he who hath power to make 
ſuch deputy, may have it. Mod. C. 18. 1 Lev. 306. 
office; nor for a clerk of a company, which is a private 
office z or to reſtore a barriſter expelled a ſociety; à proc- 
tor, Wc. 2 Lew. 14, 18. 2 Welſ. 1i p, 1151. But a 
mandamus may lie to remove perſons as well as "reſtore 
them; by virtue of any particular Ratute; on breach 
thereof, © 4 Mad. 233. 5 
If jaſtices of peace refuſe to admĩt one to take the'oaths, 


to qualify himſelf for any place, &:. nandamur lies; fo 


to a biſhop or archdeacon, to ſwear a churchwarden; 
to grant a probate of a will; and to admit an executor to 
prove a will, or an adminiſtrator; to a rector, vicar or 
churchwarden, to reſtore a ſexton. Woods . 568. 
Mandamus lieth to admit a- man to take the oath of alle. 
giance, c. and ſubſcribe according to the act of toleration, 
in order to be qualified to be a diſſenting miniſter. Mad. 
Caf. 310. ' Alloa mandamus will lie to the biſhop, to grant 
a licence for a parſon to preach, where it is denied, and 
he is in orders for it: and this writ lies to reſtore a perſon 
to univerſity degrees. 2 Ld. Raym. 1206, 1334. But 
after a man ĩs reſtored on a peremptory mandamus, he may 
be diſplaced again, for the ſame matters for which he was 
before removed, and others. 7b. 1283. In the writ of 
mandamus, the words are to admit or reſtore, ve! cauſam 
fegnificare guare, etc.” And if a corporation have power to 
disfranchi e a freeman, and they do it accordingly, if a 
writ is granted to reſtore him, vel cauſam fignificare guare, 
and they certify a ſufficient but falſe cauſe, the court of 
B. R. cannot reſtore him, but there lies an action for a 
falſe return; and if then it be found for him, he ſhall 
have a peremprory mandamus, which is uſually granted af. 
ter the firlt writ; or if he be impriſoned, he may bring 


action of treſpaſs and falſe impriſonment, etc. 11 Ze 5 
99. 5 Med, 254. FIME FE! i a * 


Of judgment on the return. 


There is to be judgment upon the return of the writ, 


before any action on the caſe can be brough | 
return of a mandamus. . 


2 Lev. 238. And returns upon 


writs of mandamus muſt be certain for the court to judge 


By 


upon. 11 Rep. 99. 
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By ſtatute, where any writ of * ſhall iſſue out 


. of . R. Cc. the perſons required by law are — 


their return tothe fick mand, and on the return mad 


© thereto, the perſon ſuing out the writ may plead to, 4 


traver/e all or any of the material ſas contained in ſuc 


return, to which the perſon making the return ſhall re- 


ly, take iſſue, exc. And the parties proceed as if action 


dad been brought for a falſe return 3 and if judgment be 
_ given for the plaintiff, he ſhall have damages and coſts, 


caſe has happened, and others of the like kind may 
appen, where an ation could not be brought, nor the 
return pleaded to, or traverſed under the ſtatute. In 


ſuch, caſe, it may perhaps be adviſable to ove the court 


* * action on the caſe, te. 9 An. c. 20. 
hap 


of King's. Bench, for an inſormation, againſt the perſon or 


ons, making a falſe return, or ſuch a return, as will 


ay the party, who moved for the amandamss, under the 
ſer: i 


mma mentioned above. Rex v. Partiward et al, Juſ- 


. : 


tices of Peace for Surry. 4 Burr. 245 2. | 
All the ſtatutes. of jeo/ai4 ſhall extend to-writs of man- 


. 


dan, and proceedings. thereon. - A perſon having a 


mandamus to be admitted to any office or privilege, ought 
to ſuggeſt whatever is neceſſery to intitle him to be 
admitted; and if that be not done, or if it is falſe, it 
will be good matter to return on the mandamss: and on 
the return of theſe writs, as well as others of this nature, 
there are uſually. great arguments in favour of-liberty, 


II has been held, that ſeveral perſons cannot have one 
Mandawss ; nor can ſeveral join in an Action on the Caſe 
for A falſe Return. © Salk, 433. b 2 18 . 1 
But there has been an inſtance to the contrary, where 
the circumſtances of the caſe were ſuch, that required a 


variety of perſons to join in the application, viz. on the | 


hte highway af, to compel the juſtices to nominate a ſur- 
vcyor out of the /i/t, returned by the inhabitants.” Rex v. 
Pettiward et al. Juſtices of Peace for Surry. 4 Bur. 
2452. | mW Winde = 
s it of zaxdamus may not be directed to one perſon, 
or to a mayor and alderman, ere. to command another 
to do any act; it muſt be directed to thoſe only who are 
to do the thing required, and obey the writ. . 2 Salt. 
446, 701. This writ is not to be refed before granted by 
the court; and if the corporation to which the manu 
is ſent, be above forty miles from London, there hall be 
fifteen days between the ie and the retutn of the firſt | 
writ of zaxdamas; but if but forty miles, or undet, eight | 
days only; and the al, and plericr may be made re- 
turnahle inmeaiatꝭ - alſo at the return of the p/uries, if no 
return be made, and there is affidavit of the ſervice, a-. 
zechment (hall go forth ſor the contempt, without hearing 
counſel to excuſe it. Mid. 434. n rail e. 
A motion was made for an attachment, for not return- 


ing an alias mandamas; and by Holt Ch. Juſt. Incaſe | 
of a mandamus out Of Chancery, no attachment lies till | 


the pluries, for that is in nature of an action to recover 
damages for the delay; but upon a wandamus out of B. | 
R. the firſt writ ought to be returned though an -attach- 
ment is not granted quithout a peremptory rule to returs | 
the writ, and then it goes for the contempt, etc. bid. 
429. 4 4% en hive: 


Some modern eaſes ads s mandamus will lie, and 
aubere not. n ; | 


A mandamus lies to admit, reſtore, or diſcharge a con- 
ſtable; for he is a public officer, and one whoſe office 
relates to the adminiſtration of juſtice. 2 Roll. Rep. 82. 
I Roll. Abr. 535. * Salk, 175. | * bs 

Mandamas to proceed to election, where a clauſe for 
holding over. Strans555. | 

Mandamus may be granted to go to an election, tho“ 
there is a mayor d fatto. Stran. 1003. 

Granted to go to an election, notwithſtanding a dubious 


1 2 17/1 f 


Mandamus for a prebend. $ f 
| f ths ed _ ; T0 gan a 


prebendary, Stran; 18 9. 
Lies for'a e there chere is no viſitor, Stran 


792. | 
To an univerſity to reſtore to degree. $5... 
To. reſtore a — 8 8. hear, 557. 
For a pariſh clerk, ſexton, ſcavenger.” Stran, co. 
To ſwear-an ate-tafter,” San. . 9. 
. 
1 Mangamus for yeoman of the wo a TY 
832. K gm pk man's ran. 
1" Mandamus to admit a deputy regiſter, Sirgy, 80 
A principal may have a mandamus to admit hi 2 : 
| Sorkin, 895. | * A* N ** IT - een * e deputy, 
To allow conſtables their expences of carriave; 5 ® 
troops. Stram. 42, 93. E eee 2 for ; 
To reimburſe a ſurveyor of highways, - Srran 21 4 
And this general juriſdiction and —_ intendene, 
the King's Bench, over alt inferior courts to retrid th 1 
ä within their boands, and to compel them to Prong 
their juriſdiction, whether ſuch juriſdiction ariſes from 
2 modern charter, ſubfiſts by cuſtom, or is ertated by 
act of parliament, yet, being in /ub/dium Jaflitie, bas 
af late been exerciſed in variery of inflancesy us 1 205 
amus granted to the quarter-{eflions, to give judo,“ 
for * a eben * ee e MN Judgmear 
+ So. a "mandamus was granted, to the court of 9234 
wich, to give judgment id an aſſault and battery. Mil 
5 Geo. 1; | 7 . £1 rn 
So a mandamus was granted to the ſheriff 's court i 
Lud, 00 give final judgment upon 4 writ of 18 r. 
Mich. 7 . 25 . 8 | 7b wy . 
So a mibndamus was granted to the bailiff of Audbvef 
to give judgment in à cauſe there depending; but the 
court in chis caſe required an affidavit of their refuſal, or 
elſe it ſhould be preſumed that the court would do right 
Goes Opei: 4.0: * 2 5 : 4 5 
So a mandemus was granted to the corporation of 7; 
ver pool, to hold an aſſembly for doing the poblic hop 
neſs, which was making leaſes. Mich. 8 Geo. 1. 
Bat thoogh' theſe kind of 'writs are daily awarded to 
Judges of courts, to give judgment, or to proceed iu the 
execution of their authority,” yet they life never granted 
to aid a juri/difion, but only ta enforce the execiition 
of itz” nor are they ever granted where there is anot er 
proper! remedy, | bon! d 0h hue ee e e 
| » Mandamusi to a 
e ih Dongy AO | g 
Io juſtices of peace, to give judgment in an exciſe caſe, 
Stran. 530. = | - 
| Granted to commit adminiſtration generally, Stran. 


6-25 „ na | | b ; , 
judge in nature of a procedende. Stray, 


i 


5 Fo take ſecurity on articles of the peace. Stran, 845. 

Mandamus to the clerk of a company to deliver books, 
Straxn. 879. * ne WERE ee 
To produce the books, at the next aſſembly, 
rr tied wan on wife ns n, ; 

: Grantedto attend a eourt - leet. Stran. 1207. 
No maadams / lies for a lecturer. Stfas. 1192. 
Lies not, to ſwear in one, who bas had judgment, on 

an information againſt him, for an uſurpation. Sen, 

628. 3 NR n 

To call a veſtry, for the election of churchwardens, re- 

r 3H 3K Es UII. 
Mandamu lies not, to grant a licence to keep an ale- 

houſe. Stran. 881. BY SOIT a 
Lies not, for an adminiftrator durante minor: ctati. 

Stran. 892. nity * 

No peremptory mandams, pending error, on action 

for falſe return. Strun. 983. 2 1 

No mandamus lies, to inſert particular perſons in 2 

poor's rate. Sa „ o 9. 

But though the court of King's Bench be intruſtef 

with this juriſdiction of iſſuing out mandamus's, yet 


otras. 


election de fade. Stran. 1157. 


Granted to elect corporation officers, where there were 
wrongful officers in poſſeſſion. Stran. 1180. | 
| Granted peremptorily on the reverſal of a judgment for 


3 


they are not obliged to do ſo in all'caſes wherein it may 
ſeem proper, hut herein may exerciſe a diſcretionary 
power, as well in refuſing as granting ſuch writ; 45 
where the end of it is merely to try à private right; 


where the graüting ic would be attended with manifeſt | 
hardſhips) and difficulties, eic. ſo even fince the ſtatute 
11 Geo; t. 6 4+ for obliging corporations to olect officers, | 
it hath been held that this court hath a diſeretionary 
power of refuſing a writ for that purpole,. but may firit | 
receive information about the election, and, if diſſatis- 
fied about the right; may ſend the parties to try it in an 
information: - Hill. 8 — 5 The King v. Mayor and 
Burgr/ts of Tintagel in Cornwall. 
1 1 of — on 23 fer 3 New Abr. and. 
15 Vin, Abr. tit. Mandamus, and Black. Com. 3. V. 
110, 264. 4 V. 434. Com Dig. tit. Mandamus, and 
10 Mod. Table. & Pha 5+ N 2 * 145 N 5 een 
Mandamus, Was alſa a wris that lay after the year and 
day, where in the mean time the writ, called diem claufit 
exlremum, had not been ſent out to the eſcheator, on the 
death of the King's tenant in capite, Sc. And was like- 
wiſe a writ-or-charge to the ſhenff, to take into the hands 
ol the King all the lands and tenements of the King's wi- 
dow tenant, who againſt her oath married without his con- 
ſent. F. N. B. 253. Reg. Orig. 195. See F. N. B. 
56 Dyer 209. pl 19. 248. ph. 81. Lamb. 36. 
Wundatary, (mandazarius) Is he to whom a command 
or charge is given. „ eee 
Wandate, (meudatum) Is 2 commandment judicial of 
the King, or his juſtices, to have any thing done for the 
diſpatch of juſtice; of which there is great diverſity. 
Reg. Fuic. And we read of the Biſhop's mandate to the 
ſherrf,, &c. Stat. 31 Eliz, ei 9. A mandate may be 
iſſued by the King's Bench to {wear a churchwarden, or 
pariſh clerk, c. when refuſed to be ſworn by the biſhop's, 
- miniſter. | March. Rep. 22, 1... ze e 
Mandati Dies, (Mandie or Maunday Thurſday) The 
day before Goad Friday, when is commemorated and prac- 
tiſed the command of our Saviour, in waſhing the feet of 


the poor, Je. And our Kings of Zagland, to thewtheir | 


humility, long executed the ancient cuſtom on that day, 
of waſhing the feet of poor men, in number equal to the 
years of their reign, and giving them ſhoes, ſtockings and 
money. | Fig 5 5 
Wandats panes, Loaves of bread given to the poor 
upon Maunday I hurſday. Chartular. Glaſton. MS, fol. 29. 
Wanentes, Was anciently uſed for tenentes or tenants; 
qui in ſolo alieno manent; and it was not lawful. for them 
or their children, to depart without leave of the lord. 
Concil. Synodal. apud Cloverſho. anno 822, 
Mangonare, Signifies to buy in the market. Leg. 
LEthelred. c. 24. 2 * 7 
Mangonelius, A warlike inſtrument made to caſt 
| ſmall ſtones againſt the walls of a cattle. Cowell, - 
It differs from a petrard as follows, vis. 


Interea roſſas pet raria mittit ad intu 3 
Aue lapides mangonellus que ninores. 


Vide Spelm. Gloſs. woe, Manga, et voc Manganum. 


Mani pulus, Was an handkerchief which prieſis always 
had in their left hands. Blount. i | 

Manner, (from the Fr. manier, or mainer, i. e. manu 
tradtare,) To be talen wvith the manner, is where a thief 
having ſtolen any thing, is taken with the ſame about him, 
as it were in his hands; which is called flagrante delidto, 
S. P. C. 179. Such a criminal, as was formerly held, 
was not bailable by law: but now the court of B. R. 
bails in moſt caſes. Anciently if one guilty of felony or lar. 
ceny had been freſhly purſued, and taken with the mavner, 
and the goods ſo found upon him had been brought into 
court with him, he might be tried immediately, without 
any appeal or indictment, and this is faid to have been 
the proper method of proceeding in ſuch zrarors which 
had the franchiſe of in/angibefe. H. P. C. 201. S. P. C. 
28. 2 Hawk. P. C. 241. Sed gu. if this is at preſent 
law, or agreeable to magnum charta, or the principles of 
our conſtitution, as now hxed? 

Manning, (2-axopera) A day's work of a man; and 
in ancient deeds there was ſometimes reſerved ſo much 
rent, and ſo many mannings. 8 
ſtand to judgment there: it is different from bannire; for 
though both of them ſignify a citation, one is by the ad- 


Mannire, Is where one is cited to appear in court, and | 
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'--Mannopus, (carpe): Goods taken in the hands of 


aw apprehended-chigf.” Ce © 


'Mannus, A horſe} 4 pad or faddle horſe. In the 
laws of Arad, we find man-hrof, for a horie-ftealer. 
e n $005 1% 4024605) 


Cowell, : See Mantbeof. WES | 
+ Manoz, (einm) Seems to be derived of the Fr. 


| mmanoir,) habitatio, or rather from manendo, of abiding 


there, becauſe the lord did uſually reſide tbere. E, ſto- 


dum nobils partim waſſalis (ques te nentes wocamns) ob certa 


fervitia- conteſſum; partim Domino in uſum familia ſux, 


|" cum juriſdictions in vaſſallos, ob conceſſa pradia reſervatum. 


Que waſſallis' tonceduntur; terras dicimus tenementales, 
gue domino'\ve/ervantyy dominicales.” Totum verb frodum 
dominium appellatur, olim baronia; ande curia que huic 


præeſt juriſdictioni hodie curia baronis amen retinet, * 


Shene de verb. fignife ſaith, It is called manerium guaſi 
manurium, becaule it is laboured by handy- work: it is a 
noble ſort of fee, granted partly to tenants for certain 
ſervices to be performed, and partly reſerved to the uſe of 
the lord's family, with jariſdiction over his tenants for 
their farms, That which was granted out to tenants, we 
callwenementales ; thoſe reſerved to the lord, were daniat- 


« 3 


cales: the whole fee was termed a lordſhip, of old a ba- 


rony ; from whence the court, that is always an appen- 


dant to the manor, is called The court baron. 

. Touching the original of manors, it ſeems that in the 
beginning, there was a circuit of ground, granted, by 
the King to ſome baron or man of worth, for him and his 
beirs to dwell upon, and to exerciſe ſome juriſdiftion 
more or leſs within that compaſs, as he thought good to 
grant, performing ſuch ſervices, and paying ſuch. yeatly 


rent for the ſame, as he by his grant required; and that 


afterwards this great man parcejled his land to other 
meaner men, enjoining them ſuch ſervices and rents as he 
thought good, and ſo as be became tenant to the King. 
the inferiors became tepants to him. See Perlia't Reſer- 


vation, 670. and Hornt's Mirror of Fuſtices, lib, 1. cap. 


de Roy Alfred, and Fulbect, fol. 18. And according to 


this our cuſtom, all lands holden in fee throughout France 


are divided into fei and arrieri fes, whereof the former 
are ſuch as are immediately granted by the King; the 
ſecond, ſuch as the King's feudatories do grant to others. 

e „ 
Ia theſe days, a manor rather fignifieth the juriſdiQipn 


and royalty incorporeal, than the land or ſite. For a 


man may have a manor in groſ7, (as the law termeth it) 
that is, the right and intereit of a court-baron, with the 
perquilites thereunto belonging, and another, or others 
have every foot of the land. Kirchin, fol.. Broke, hoc 
titulo per tolum. Bratton, lib. 4. cap. 31. num. 3. divid- 
eth munerium into capitale & non capitale. See Fee. 

A manor may be compounded of divers things, as of a 
houſe, arable land, paſture, meadow, wood, rent, ad- 
vowſon, court-baron, and ſuch like; and this ought to 


| be by long continuance of time beyond the memory of 


man ; for at this day a manor cannot be made, becauſe 
a court-baron cannot now be made, and a manor cannot 
be without a court-baron,. and ſuitors or freebolders, two 
at the leaſt; for if all the freeholds, except one, e/chrar 
to the lord, or if he purchaſe all, except one, there his 


| manar is gone cau/a gua ſupra, although in common 


ſpeech it may be fo called. Cowell. Vide Co. Lit. 58, 
108. Lit. 73. 2 Kol. Abr. 121. 3 

By a grant of the demeſnes and ſervices, the manor 
paſſeth : and by grant and render of the demeſnes only, 
the manor is deſtroyed. becauſe the ſervices and demeſnes 
are thereby ſevered by the act of the party; though it is 
otherwiſe, if by act of law, as by partition, 6 Rep. 63. 
There are two coparceners of a manor; the demeſues are 
aſſigned to one, and the ſervices to the other, the manor 
is gone; but if one die without iſſue, and the manor 
deſcends to her who had the ſervices, the manor is re- 
vived again, for the ſeverance was by act in law. 1 
Inſt. 122. 8 Rep. 79. 3 Salk. 25, 40. 

A new manor may ariſe and revive by operation of law. 
1 Leon. 204, N 3 

It may contain one or more villages or hamlets; or 
only great part of a village, Wc, And there are capital 

7 K | Manors, 
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prior Jords. 2 1n/t. 67. 2 Rel, Abr. 7 There may 


_ - Manſion, (a a manende) Among the ancient No- 


a neighbour: and 'manfion-houſe is taken in law for 
- ſeems to be a certain quantity of land: hida vel manfla, 


" effe peterit conſtructa ex pluribus domibus vel una, que erit 
ft wiiinata non erit Villa, quia' willa eft ex fluribus man- 
od 3-4 6 


the un lawful killing a man without any prepenſed malice ; 


lain, Sc. Bot if, on bis trial, the fact was proved 


„ 


. 


M AN. 


mrancrs, or beneurt, which have other manora under them, | 
the lords whereof perform cultoms and ſervices to the ſu- 


be alſo cuſtomary manors, granted by copy of court- roll, 
and held of other manors. 4 Rep. 26. 11 K, 17+ 
Bar it cannet be a manor in law, if it wanteth freehold 
tenants; nor be a cuſtomary manor, without copy hold 
ten ants. 1 If. 58. Lit. 23. 2 Role Abro 121. But 
it is ſa d, if chere be but one free hold tenant, the ſeigniory 
cangigues between the lord and that one tenant. 1 Aud. 
257% 1 Nel. Abr 524. The cuſtom remains, where 
tenements are divided from the reſt of the mauer, the 
tenants paying their ſervices; and he who hath the free - 
hold of them, may keep a court of ſurvey, We. Gro. 
Elix 103. See Copybeld, and 15 Fiz. Abr. tit. Manor, 
and Black. Com. 2 , go. \ % 0 Tf Me 
Maule, (mar/a) An habitation, or farm and land. 
r dee eee, e e os te. 
\Wanſer, A baſtard. Cewell. 


* 


mant, was a place appointed for the lodging of the prince, 
or ſoldiers in their journey; and in this ſenſe we read 
primam manſionem, e. I[t is with us moſt commonly 
uſed for the lord's chief dwelling houfe within his fee; 
otherwiſe called the capital meſſuage, or manor place. 
Scene. | TO 

Some ſay it is a dwelling of one or more houſes without 


any honſe of dwelling of another; in caſes of commit- 
ting barglary, \={ 3 Co. Inſt. 64. | | 4 
The Latin word marfa, according to Sir Edward Cole, 


and z2an/a, are mentioned in ſome old writers and charters, 
Flea, lib. 6. And that which in ancient Latin authors 
was termed bida, was afterwards called manſus, —Manſio 


| babitio vn & fola fine vicino; etiam & fi alia manſio 


Horibus wicinata & col ata ex pluribus vicinis, Bra. lib. 
Mandaughter, (5:-icidium, from the Sax. magſſyte) Is 


as when two perſons meet, and upon ſome falling out, the 
one kills the other,, It is done in a preſent heat, on 
a ſudden quartel, and upon a juſt provocation; and with- 
out any deliberate intention of doing miſchief: and it 
differs from murder only, in that it is not done with fore- 
going malice ;' and from chancemedlcy, baving no preſent 


intent to k HI. Caf. P. C. lib. 1. cap. g. and Bradon, | 


c. 9. This crime is felony ;; but for the firſt time admits 
of clergy: and there can be no acceſſaries to this offence 
before the fact, becauſe it muſt be done without pre- 
meditation. H. P. C. 217. | ka 

In the laws of Canutus, the ſame diſtinction was made 
between murder and man//aughier, as now; for we find, 
if a man was killed wilfully. and premeditately, then th 
offender was to be delivered to the kindred of th 


not to be wilful, then he was reſigned to the biſhop, 
Se: Lats he | | 


lat it is that conſiitues manſlaughter, and the difference 
between that, and murder, 


Manſ/aughter maſt be upon a ſudden quarrel, where the 
party guilty does not appear to be mailer of his temper, 
by talking calmly on the quarrel, or afterwards in other 
diſcourſe whereby the heat of blood may be preſumed to 
be cooled. Cromp. 23. Kel. 56. Therefore if two 
perſons meet together, and, in ſtriving for the wall, one 
of them kills the other, this is manſlaughter : and ſo it is, 
if upon a ſudden occaſion, they had, gone jnto the fields 
and fought; and one had killed the other ; for all is one 
continued act of paſſion, on the firſt ſudden occaſion. 3 
Inſt. 51,55. . P. C. 48. And if two perſons who 
bave formerly feught on malice are afterwards to all 
appearance teconciled, and fight again on a freſh quarrel, 
and one of them is killed, it ſhall not be conſtrued that 


the whole circumftances of the fact. Hun. P. (. 82. 
If ewo men fall out on a ſudden and ght, and one breaks 
bis ſword, and ea ſtr anger ſtanding dy lends him another 
with, which be kills his adveaſary,! it is manfaughter is 
both. H. P. & 56. And: wheres ſtranger to a perf 
a man's ſervant, Cc. coming ſuddenly, ſees him fightin 
with another, and ſides with him and kills becher 
this is only man/ſaughter : Alſo if à man's friend is af. 
ſaulted, and he in vindication of his friend; on «ſudden 
takes up a miſchievous inſtrument, and kills-the enem 
of his friend, this is manfladgbrer..: ſo where a perſon al 
reſcuing another, injufDuſſy teſtrained of his liberty, by 
pretended preſs-maſters, ec. kills any of them. H. P. C 
37. Plowd. 101. Kiel, 46, 13 a 46 : 


Of officeri, &c:; ane 

But if the perſon killed were a bailiff, or other officer 
of jullice, reſiſted by any one in the due execution of his 
duty, it would be murder. Keilw. 67, 86. If a matter 
go with malice to kill a'perſon, and his\ſervaiits bein 
with him know nothing thereof, and then they join in 
the aſſault and murder, it is but manf/aughter in the ſer. 
vants: though if the maſter have malice, and he tells his 
ſervants of it, and that his intention is to kill the part 
and they go with their maſter ; if [they kill him, it l, 
murder in both maſter and ſervants, Dyer 26. 9 Rep, 
66. Ploavd. I OQs þ wWiny , 1 4 

There were two men in an inner chamber, quarrelling 
and together by the ears; a brother of one of them 
ſanding at the door, that could not get in, cried to 
his brother to make him ſure, and preſently after he gave 
the other a mortal wound; this was held man/aughter in 
him that ſtood at the door. Trin. 1 Jac. 1. - Shep, 4br, 
493- Several perſons having forcible poſſeſſion of a houſe, 
afterwards killed the perſon whom they had ejefted, as 
he was endeavouring in the night forcibly to regain the 
poſſeſſion, and to fire the houſe; and they were adjudged 
only guilty of manſlaughter, notwithſtanding they did the 
fact in maintenance of a deliberate injury, becauſe the 
party ſlain was ſo much in fault: bimſalf : yet if in ſuch, or 
any other quarrel, whether it were ſudden or pre- 
meditated, a juſtice of peace, conſtable, or even 2 
private perſon, be killed in endeavouring to keep 
the peace, he who kills him is guilty of murder. 

1 Hawk, 85. Eo | 


Of prowecation, Qc. 
. 


It hath been adjudged, that upon a killing on a ſudden 
quarrel, if a man be ſo far provoked by another, by words 
or geſtures, as to make a puſh at him with a ſword, or 
ſtrike at him with 'any other ſuch weapon as mani- 
feſtly endangers his life, "before the other's ſword f 
drawn, and thereupon a 'fight enſues, and he who 
made ſuch aſſault kill the other, it is murder; for 
by aſſaulting, the other in fuch a manner, without 
giving him an opportunity to defend himſelf, ſhew- 
ed that he intended to kill him: but in caſe he 
who draws upon another in a ſudden quarrel, make 
no paſs at him till his ſword is drawn, and then 
fighting with him kill him, he is guilty of man 
Aaugbter only; becauſe by giving the other time to 
be on his guard, he ſhews his intent is not ſo much 
to kill, as to combat with the other, according to 
the common notions of honour, Mel. 61, 131. 1 
Haut. P. C. 81,82. | | 

And as to provocations, no treſpaſs, breach of a 
man's word, or affront by words, Ce. will 
thought a juſt provocation to excuſe the killing of 
another. 70d. 130, Though if upon ill words, 4 
giving the lie, or calling another a ſon of a whore, 
both parties ſuddenly fight, and one kills the other, 
this is manſlaughter : and if one upon angry words 
aſſauks another, by pulling him by the noſe, and 
he that is aſſaulted draws his ſword and immediately 
kills the other, this is but -zan/laughter ; for an indignity 
was offered to the ſlayer, from whence he might reaſonably 
apprehend that there might be ſome further deſign upon 


they were moved on the old grudge, unleſs ic appear by 


him, Jbid. 55, 60, 135. if 
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If a man ii taken in adukery with another perſon's wiſe, 
and the huſband:draws his ſword and. preſently kills the. 
adulterer; this is a juſt provocation, and makes it man- 
Haug bier. 1 Vent. 15 8. Raym. 81S; 99 : nacht us 
r 64 UT DARED; 
Puniſhment" of manſlaughter, as murder,” In partitular caſes, 
e 1% Av 5 by flatute. es 53 109% 
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There is manſſaug bier puniſhable as murder, by ſta- 
tute: By the 1 Jac. 1. c 8. If any perſon ſhallſab an- 
other, not having then a weapon drawn, or not ſtricken 
firſt, ſo that he dies within ſix months, although it were 
not of malice afore-thought, it is felony without bene- 
fit of elergy: But this doth not extend to perſons ſtab- 
bing others ſe defendendo, or by misfortune, Se. with no 
intent to commit nanſſaugbten; and the ſtatute relates 
to the party only, that actually gave the ſtroke, or ſtab- 
bed the other, and not to thoſe that were aiding or abet- 
ting. H. P. C. 58. A blow given, or weapon drawn 
at any time during the quarrel, before the thruſt or ſtab | 
given, is within the ſlatute; and drawing out a piſtol, 
and levelling it at the party killing, or throwing a, pot, 
bottle, Cc. at him, are within the equity of the words, 
having a weapon drawn. 5 Lev. 255» 256. 80 if the 
party killed have a cudgel in his hand; clergy ſhall be 
allowed, Godb. 154. 


A man drives his cart careleſly, and it goes over a child 


cart runs over him, before it, is poſhble to make a ſtop, 
it is per  infortunium.. 1 Hale's Hiſt. P. C. 476. Sce 
Chancemedley and Murder. 


or ſtealing away of man, woman, or child, from their 


by the Jeruiſßb law, | Exod. xxi. 16. So by the Civil 
law it: was puniſhed with death. V. 48. 15. 4. The 
Com mon law of England hath puniſhed it with fine, im- 
priſonment, and pillory. Raym. 474. 2 Show. 221. 
Skin. 47. 'Comb. 10. and vide Stat. 11 & 12 M. 3. c. 3. 
and Black. Com. 4 V. 219. | | Ws 6 

Manſum Capitale, The manor-houſe or mnenſe, or 
court of the lord, Kennet's Antig. 150. inet 


licorum. Cowell. 


of the pariſh-prieſt; being: the parſonage or vicarage- 


And he that is ouſted of clergy by this ſtatute. muſt de houſe. Parbch. Antig. 431. 


ſpecially indiaed upon it; though even then, the jury 
may find manſſaug her generally: for the ſtatute makes no 
new offence, but only takes away the benefit of the cler- 
gy, which was allowed at Common law. H. P. C. 58, 
266 an 55, 4 61 8 4 1115111805 
The ſtatute is but a declaration . Common law; 
and made to prevent the compaſſion of juries, who often- 
times were perſuaded to believe, that to be a provocation 
to extenuate the crime of murder, which in law was not. 
Kel. 55. Upon the ſtatute 1 Jac, 1. c. 8. of Stabbing, 
it has been uſual to prefer two indictments, one of mur- 
der, another upon this fatute, and put the priſoner to 
lead to both; then to charge the jury, firſt, with the 
indictment for murder, and if they find it not to be that 
crime, to inquire on the ober bill, becauſe if convicted 
of either, the offender is excluded his clergy. 1 Hale 
Hit, P. C. 468. 9 95 5 1 


Of accidents happening, from two perſons playing together. 


Two maſters of defence play at hand- ſword, and one 
wounds the other, of which he dies, it is only manſlaugb- 
ter; and it is ſaid not to be feleny where they play by 
the King's command, for that they play by conſent to 
try their manhood, and may be the better able to do the 
King ſervice upon occaſion. 3 1. 56, 160. Dall. 
352. Hob. 134. When two perſons play at foils, and 
one kills the other, it is aanſſaugbier. H. P. C. 32, 57. 
Though if one kill another at wreſtling, or ſhooting with 
bow and arrow at buts, &c, this will not be manſlaughter 
in the offender. Kei/ww. 168, Theſe laſt caſes are with- 
out an ill intent. | | 


Of inconfiderate acts, without evil intention, from aubich 
the death of any one enſues. Et e contra, 


If one ſhoots off a gun in a highway, or throws a ſtone 
over a wall, in a place where people often meet, and a 
perſon is killed; or at another in play, and kill him; 
if done without any evil intention, it is manſlaughter. 
3 Inſt. 57. But if an unlawful act be done with an ill 
Intent, and the act is deliberate, if death happens, it is 
murder. H. P. C. 32, 44. 3 Int. 56. Kel. 112. 

A perſon ſhoots at the tame fowl of another, which is 

an unlawful act, and kills a ſtander-by, it is murder: if 

he be ſhooting at a hare, wild fowl, and not qualifled to 

keep a gun, or to kill game, it is mazſlaugbter: And 

where he is qualified to keep a gun, it is only chance- 
medley. 3 Inſt. 59. Though in caſes of this nature, it 

ought to be conſidered how far the unlawful act doth 

tend immediately, or by neceſſary conſequence, to the injury 

ef another. H. P. C. 31. Re. 117, | 


Mantheot, (From the Lat. Manns, a nag, and Sax. 
Theoff, i. e. Thief) Signified, anciently, an horſe-ſealer, 
Log. Alfred.” See Mannus. anne 
| 


mentioned in the Sat. 24 H. 8. c. 13. : If 
Manualia Beneficia, Were the daily diſtributions of 

meat and drink to the canons and other members of Ca- 

' thearal churches, for their preſent ſubſiſtence.— Con- 


tiones que manualia beneficia nuncupantur, Ic. Lib. 
Statutor. Eceleſ. Sancti Pauli London. MW. 

Manualis Obedientia, Is uſed for ſworn obedience, 
or ſubmiſſion upon oath. Henricus de Teiſdale Re&or 
Fecleſæ de G. ficit pro illa Demino Johanni Archiepiſcops 


1295. Ex Regiſtr. Ebor. N 33 
Manucaptio, A writ that lies for a man taken on ſuſ- 
picion of felony, Sc. who cannot be admitted to bail by 
the ſheriff, or others having power to let to mainpri/e. 
F. N. B. 249. | - | EM 

Manual, (Manualis) Signifies what is employed or 
uſed by the hand, and whereof a preſent profit may be 
made: As ſuch a thing in the manual occupation of one, 
is where it is actually uſed or employed by him. Staunsf. 
Free 3 3 

Manukackure, A commodity produced by the work of 
the Hand; as cloth, Sc. Merch. Dic. All perſons may 
work in manufaZures of hemp, or flax, or tapeſtry. 15 
Car. 2. c. 15. Proviſions againſt frauds in the mazsfac- 
tures of woollen, linen, and iron, 1 Aun. Stat. 2. c. 18. 
13 Geo. 2. c. 8. Workmen in the woollen an⁰fauacturet to 
be paid in money only. 10 Ain. c. 16. Penalties on ma- 
nufadurers in leather imbezilling their work. 13 Gee. 2. 
6. 8. Manufacturers in leather ſhall be paid their wages 
in money. bid. Regulations of the manufacturers in 
woollen, linen, iron, Father Se. and for the payment 
of their wages. 22 Geo. 2. c. 27. 

Penalty on ſeducing mangfadturert out of the kingdom, 
and on exporting utenſils of the filk and woollen manu- 
factures. Stat, 23 Geo, 2. c. 13. By the Sat. 22 Geo. 
2. . 27. 

Any perſon employed in working up any woollen 
ligen, filk, leather or iron EE. who Wal 2 
imbexil, ſecrete, /ell, pawn, exchange, or unlawfully diſpoſe 
of any of the materials, ſhall be committed to the houſe 
of correction for fourteen days, and whipped; and for a 
ſecond offence to be committed for not Jeſs than three 
weeks, and whipped. The receiver to forfeit 2o/. or be 
whipped ; and for a ſecond offence 40/. or be whipped, 
See Labourers, See Black. Com. 4 V. 160, 


Manumiſſion, 


in the ſtreet; if he ſee the child, and yet drive upon him, 
it is murder; but if be ſaw, not the child, it is man- 
- | /angbter. And if a child runs croſs the way, and the 


Manſtealing or Aldnapping. The forcible abduction 


on country, and ſelling them into another, was capital. 


other ancient records, for Manſiones vel habitacula vil. 
Manſus,” Anciently a farm. | Selden's Hiſt. of Tirbes 


Mandus Pzesbyteri, The mar/e or houſe of reſidence 


Yancile, Is a long robe; from the Fr, word mantras, 


ſuetudinem, &c. qua canonici et alii beneficiati ſeu clerici 
cathedralium, et aliarum collegiatarum eccleſiarum, diſiribu- 


Ebor. Manualem Obedientiam aud Ebor. 11 Kal, Maii 
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4 -Wanumilon, (Aae, Is the freding 2 villein || and Middk Marche, 4 Hev. 3. c. 7.122 Id. 4 
| or Th out of 2 we was formerly done feverat | 24 Hen 8. c. 9. And — W wn 3 8 4 
ways: Some were manumnizzed by delivery to the ſheriff, || ed the Court of the Marches of Wales,” where Pleas of deby 
and proclamation in the county, c. others by charter; or damages, not above the value of fifty pounds, * 
one way of marumiſion was for the lord to rake the bond - tried and determined; and if the council 4. | 
man by the head, and ſay, '7*wwill that thir man bb free, held: plea. for. debts above that ſum, toc, a probibit; 
and then ſhoving him forward out of his Hand. And might be awarded. Hil, 14 Car. 1. Cro, Car, 38 ton 
there was a manu implied; when the lotd made an] Marchet. [marcherum) Conſuctude pecuni aria, 0 5 
obligation for payment of money to the bougman, or cipioriam filiabus maritandis. Brack. lib. 3. cap, 8. Ti, 
cuſtom, with ſome variation, is obſerved in ſome parts of 
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ſued him where he might enter without, ſuit, Sc. 
The form of -azzmilting a perſon in the time of Mili 1. 
called The Conguerer, is thus ſet down. §i quis welit ſer- | 
vum /uum liber um ifacere; tradat eum vicecomiti per man uni 
dextram, in pleno comitatu, et guietum illum clamare dehet a 
Jugs ſervitutis ſue per manumiſſionem, et oftendat ei libe- 


ras portas et wias, et tradat illi libera arma, ſcilicet lan- 


ceam a gladium, et deinds liber homo efficitur. Lamb. 
Archia. 126. | | | 
= Wanu opera, Stolen goods taken upon a thief, appre- 
hended in the fact. See Mammebtl. 1 
Manuopera, Cattle or any implements uſed to wor k 
in huſbandry. Men. Angl. tom. 1. Hag. 977. Flea. 


England dad I ales, as 'alſo in Scorland and the iſſe of 
Gueriſey: And in the manor of Dinevor, in the county of 


'| Carrmurthen, every tenant at the marriage of bis daughter 


pays ten ſhiltings to the lord, which in the Britiſh lan 
guage is called Gwabr Merebed, i. e. a maid's fee, The 


cuſtom for the lord to lie the f night with the bride of 


his tenant was very common in Scotland, and the North, 
England : But it was abrogated by Malcoln the Third, , 
the tnſtance of his Queen; and inſtead thereof a ok 
was paid to the lord by the bridegroom from whence it 
is denominated ' merche/a mulieris, See Black, Com, 2 /, 
83. and tit, Maiden Rents. : | gt 
Marchiare, To adjoin to, or border upon, Coavel), 
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Manupaſtns. Signifies a domeſtic; Sepe obuenit inn Marculus, A hammer, a mallet. Id. 
forenfi dialecto, pro famulo et ſerviente domeſtico.. Spelm. | 5 Marden, alias Mawarden in Hereforaſpire, its meadow 


8 


He ſhall be culpable as of a thing done by one nad de h Jed p 
family, or by his own hand —Erat culpabilis tanguam Mares, See Horſe "1 for. 3 Jac. 1. c. 11. 
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Mareſhal. See Marſhal. 
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de manupaſto, Leg. Hen. 1. cap. 66. 4 
„A foot of full and legal meaſure, Cowell. 


- Manure, (colo, melioro) To till, plough, or nature 
land. Lit. Dia. | 


that took it as a compurgator. And it often occurs in 
old records; Tertia, quarta, &c, manu jurare; that is, 
the party was to bring ſo many, to ſwtar with him, that 
ebey believed what he wouched was true: And we read of 
a woman accuſed of adultery ; Mulieri hoc neganti purga- 
rie ſexta manu extitit indida, i. e. ſhe was to vindicate 


panes 
bably from its being required at a perſon's bends, to 
juſtify himſelf; or from layibg the hand upon the New 
Teſtament, on taking the oa. Fame 
Manus mediae 4 infimae homines, Men of a mean 
condition, of the loweſt degree. E, plures mediæ ma- 
nus gust ex juſlit et rationabilibus cauſis Rex pater ex- 
heredaverat. Radulphus de Diceto /ub anne 1112.—— 
Inferioris & infimz manus homo, Idem ſub annis 1138, 


1185. | 
ia, Is a writ uſed in caſe of maintenance. 


Reg. Orig. fol. 182 C 189. See Maintenance. | 

Wozth, The price or value of a man's life, or 
head ; for of old every man was rated at a certain price, 
according to his quality, which price was paid to the lord 
in ſatisfaction for killing him. Cowell. 

Maps and Pꝛints. See Books, And 8 Geo. 2. c. 13. 
Mara, A mere, lake, or great pond, that cannot be 
drawn dry. Mon. Argl. tom. 1. p. 666. Caftrum 
et manerium de Bolynbroke, cum /oke, mara et mariſ/co, 
Paroch. Antiq. 418. 

Marca, A certain quantity of money. See Marl. 

Warcatu, The rent of a mart by the year, anciently 
reſerved in leaſes, c. Et unum marcatum redditus de, 
&c. Mon. Angl, tom. 1, p. 341. 

rch, Earldom of, grants of its lands are to be un- 
der the Great Seal. 4 Hen. 7. c. 144. 

Marchers or Lozds Marchers, Were thoſe noblemen 
that lived on the Marches of Walzs or Scotland; who in 
times paſt (according to Camden) bad their laws, and po- 
teflatem vitæ, Sc. like petty Kings; which are abo- 


| liſhed by the Hat. 27 H. 8. c. 26. and 1 Ed. 6. c. 10. 


In old records the lords Marchers of Wales were ſtyled 
Marchianes de Marchia Walliæ. See 1 & 2 P. & M. 


Co 15. 
arches, ( marchia, from the Germ. march, i. e. 
limes, or from the Fr. margue, viz. Signum, being the 
notorious diſtinction between two countries, or territo- 
ries) Are the limits between England and Wales, or be- 


tween us and Scotland; which laſt are divided into Hef 


4 


Manus, Was anciently uſed for an oath, and for him | 


Maretum, (Fr. naret, a fen or marſh) Signifes 
marſhy ground, overflowed by the ſea or great rivers, 


Co. Lit. 5. 1 8 
Marinarius, A mariner or ſeaman: And marinariorun 


capitanens was the Admiral or warden of the ports; which 
offices were commonly united in the ſame perſon ; the 
word Admiral not coming into uſe, till the latter end of 


the reign of King Ed. 1. before which time the King's 


letters ran thus: 
 eiſadem marinariis ſalutem. Paroch. Antig. 322, 


her reputation upon the teſtimony of fix compurgators. | 


Reg. Eecl. Chriſt, Cant. If a perſon ſwore alone, it was | 
manu erf unica. The uſe of this word came pro- 2 | 
The mariners of a ſhip are accountable to the maſter; 


the maſter to the owners; and the owners to the mer. 


Rex capitanco marinariorum «& 


Who are accountable for loſes. 


chant, for all damages by negligence, or otherwiſe, Lex 
Mercat. or Merch. Compan. 66. It has been held, that 


| If goods are ſtolen from a maſter of a ſhip, whilſt his ſhip 


is In the river of Thames, he is chargeable; though not 
when he is gone out of the realm, for a robbery com- 
mitted at ſea: But it is otherwiſe adjudged, where it was 
proved there was no negligence in the maſter. Mich. 
22 Car. 2, 1 Med. Rep. 85, + | 


What ſubje&s a mariner, to the leſs of his euages, 


If a mariner be hired, and he deſerts the ſervice before 
the voyage is ended, by the law marine, and by the 
Common law, he ſhall loſe his wages: And if a ſhip is 
loſt by tempeſt, e. the mariners loſe their wages, as 
well as the owners their freight; and 2his is 10 oblige 
them to uſe their utmoſt endeavours to preſerve the ſpip. Leg - 
Oleron. 1 Sid. 179. 


Provifion for @ wounded mariner. 


Where 2 mariner is wounded in the ſervice of a ſhip, 
he is to be provided for, at the charge of the ſhip; and 
if his illneſs is very violent, he ſhall be left aſhore with 
neceſſary accommodations, and the ſhip is not to ſtay for 
him; if he recovers, he is intitled to his full wages, 
deducting what the maſter expended for him. Lg. 


= * 2 7. 


Of the recovery of mariners wages, and other matters 
| relative thereto. 


The Common law hath juriſdiction for mariners wages; 
and in the Admiralty they may all join. 1 Vent. 149; 
Perſonating mariners and receiving their wages; and 
forging letters of attorney, c. or falſly taking out letters 


of adminiſtration, for the receipt of ſeamens wag. 
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curs a forfeiture of | 200, Ce. Sat. 9 & 10 V. 3. 


4 late act hath ordained, That no maſter of a ſhip 


- 
* 


ſhall retain any ſeaman or mariner, without a contract in | 


writing for his wages, on pain of forfeiting 50. And i 
2 mariner refuſe to proceed afterwards on the voyage, 


e, he 
ſhall forfeit his wages; and on complaint to 9 952 of 


: 


» 


ace, he may commit the offender to the houſe of corr 
rection, to be kept to hard labour, not exceeding thirty 


days, &c, Alſo mariners abſenting from ſhips, incur a | g 


forfeiture of two days Pays for every day's abſence, to 
the uſe of Greenwich hoſpital ;; and leaving the ſame be- 
fore diſcharged in writing, forfeit one month's wages: 


But this ſhall not debar any mariner, belonging to a 


merchant ſhip, from entering into the King's ſervice, &c. 
On the arrival of any ſhip, the maſter 1s to pay bis men 
their wages in thirty days, or at the time of their diſ- 
charge [deducting the penalties impoſed) on pain of 205. 
Stat. 2 Geo. ER. bs ates meh. ade 
No perſons ſhall pay to any mariner or common: ſea- 
man, for a certain time, by any ways or means whatſo- 
ever, nor may any ſuch mariner take more wages, than 
after the rate of 35s, a month, on pain of forfeiting tre- 
ble the value of the ſum agreed 3 but this extends not to 
ſeamen hired in voyages, from any parts beyond the 
ſeas, to other parts there, or to Great Britain, by 
14 Geo. 2. c. 38. | | 5 


— * 41 


 Priviffons for ſhipwrecked ſeamen, c. a 9 | 
Maſters of Britiſh and Iriſb ſhips, trading to the chief 


ports of Spain, are to pay a certain ronnage duty, to per- | 


ſons there on the freight of goods and merchandiſe; as a 
contribution for relief of ſeamen ſhipwrecked ; and other 
diſtreſſed ſubjects, Fc. 9 Geo. 2. c. 25. , en 

A like duty to be paid by all maſters of veſſels, Ic. 
going from any part of his majeſty's dominions to Leg. 
horn, for relieving mariners that are ſhipwrecked, and 


1 


taken in war, by flat. 10 Geo. 2. c. 24. 


Of exemption from preſſing, and relief of ſeamen's widows 
Bo and children, &c. | 

Mariners ſerving in merchant ſhips, exempted from 
being preſſed into the King's ſervice, for two.years from 
their firſt-going to ſea, and apprentices three years, &c. 
By the fat. 20 Geo. 2. c. 38. for the relief and ſupport 
of maimed and diſabled ſeamen, and the widows and 
children of ſuch as ſhall be killed, ſlain or drowned in 
the merchants ſervice, reciting that there is no. penſion 


for ſeamen diſabled, &c, in the merchants ſervice, and. 


that they are willing to allow ſixpence per month out of 
their wages for the relief of ſuch as ſhall be diſabled, c. 


and the widows and children of ſuch as ſhall be killed, 


Tc. a corporation is erected, by the name of 7he prefizent 
and governors for the "relief and ſupport of fich, maimed 
and diſabled ſeamen, and of the widows and children 
of ſuch as ſhall be killed, ſlain, or drowned in the 
merchants ſervice. This corporation may purchaſe 
lands for building an hoſpital, and are to provide 
for diſabled ſeamen therein, and to allow penſions 
to ſuch as they ſhall think proper, their widows and chil- 
dren, Seamen, who have not ſerved five years in the 
merchants ſervice, and contributed ſixpence per month, 
not to have any benefit of this act. Seamen-in the mer- 
chants ſervice to pay ſixpence per month, and the maſter 
of the ſhip to retain the ſame, out of their pay, and pay 
it over to the receiver of the corporation, Mariners in 
the Eaft-India company's ſervice, are exempted from the 
duty, and excluded the benefit of this act. See 13 Geo. 2. 
c. 17. And ſee Navy. - Se | 
Mariners, Wandering up and down, and who ſhall 
not ſettle themſelves to work, or have not a teſtimonial 


under the hand of a juſtice, ſhewing where they landed, 


and whither to go, &c. Or having ſach teſtimonial, if 
they exceed the time limited more than fourteen days, 

not being ſick in their paſſage home, Ic. it is felony by 
the ſtatute 39 Elix. c. 17. But if they cannot work for 
want thereof, the two next juſtices upon their complaint 
ſhall make order that they may be provided of work ; or 
otherwiſe may tax the whole hundred, till relief ſhall be 
had, Stat. ibid. And every pariſh may be charged for 


2 


2 


relieving mariners, as for maimed ſoldiers ; and they ſhall 
| be relieved by the treaſurer of the county, Cc. 43 Elia. 
| c, 3. See Black, Com. 4 V. 168. 
| Marine Fozces, While, on 0 


| &c, 28 Geo, 2. c. 11. 29 Geo, 2. c. 6. 30 Gro. 2, 
Co 11. R Re” i! R. 3 ö — 
Mariſcus, is a word uſed in Doneſdar- Boot, and 
e falus, or locus paludeſur, a, marſhy or fenny 

round. E . 
Maritagio amiſſo per dekaltam, Is a writ for the 
tenant in Franl- marriage, to recover lands, &c, whereof 
he is deforced by another. Reg. fel. 171. 


 Maritagium, That portion which is given with a 
daughter in marriage. See Glanvil: In alio modo acci- 
pitur dos ſecundum leges Romanas, ſecundum guas proprie ap- 
pellatur dos, id quod cum muliere datur viro, quod uulgari- 
ter dicitur maritagium. Lib. 2. c. 18, 


at tt. 


laritagium, or marriage, ftrifly taken, is that right 
which the lord of the fee had, to marry the daughters of 
his vaſſals after their death: Others tell us, it was that 
profit whieb might accrue to the lord, by the marriage o 
one under age, who held his lands of him by knight's 
ſervice. - This ſeems plain by the ſtatute of Merton, c. 7. 
Maritagium ejus gui infra ætatem eſt, de vero jure pertinet 
ad dominum flodi. 


| | Maritagium habere, To have the free diſpoſal of an 


heireſs in marriage, a favour granted by the Kings of 
| England, while they had the cuſtody of all wards or heirs 
in minority, Cowell, _ 


| belonging to the ſea. = | 
Maritima Ingliz, The profit and emolument ariſing 
to the King from the ſea, which ancienily was collected 
by ſheriffs; but it was afterwards granted to the lord 
| Admiral.——Richardus de Lucy 4zcitur habere mariti- 
mam Angliæ. Pat. 8 H. 3. m. 4. 


* 
4 


s | Mark, (marca, Sax. mearc.) Of filver, is now tl ir- | 


teen ſhillings and fourpence: Tho! in the reigh of Hen. 1. 
it was only ſix ſhillings and a penny in weight; and 
' ſome were coined, and ſome only cut in ſmall pieces; but 
. thoſe that were coined, were worth ſomething more than 
the others, In former times, money was paid, and things 
valued oftentimes by the mark; A/ignawimus Regin. pro 
date ſua mille marcas argenti annuatim, 13. 44. compu- 
tatis pro marca. Patm. 3 Job. mn. 17. We read of a 


write 6 J. 135. 44. Stow's Annal. 32. Rot. Mag. Pi- 
pe, Ann. 1 Hen. 2. N 
Mark to Goods, Is what aſcertains the property or 
goodneſs thereof, Oc. And if one man ſhall uſe the 
mark of another, to the intent to do him damage, action 
upon the caſe lieth. 2 Cro. 471. (but he muſt be 
injured, to enable him to ſupport an action.) A penalty 
is inflicted in this caſe, by 23 Elix. c. 8.  _C. 
Market, (mercatus, from mercando, buying and ſelling 
Is the liberty by grant or preſcription, whereby a town is 
enabled to /er up and open ſhops, Wc. at a certain place 
therein, for buying and ſelling, and better proviſion of 
ſuch victuals as the ſubject wanteth : it is leſs than a fair; 
and uſually kept once or twice a week. Brag. lib. 2. 
cap. 24. 1 {nft. 220. And, according to Bracton, one. 
market ought to be diſtant from another Sex leucas (wel 
 milliar ) et dimidiam, et tertiam partem dimidæ If one 
hath a market by charter or preſcription, and another ob- 


owner of the former may avoid it. 1 Ia. 406. Alſo 
where a man has a fair or market, and one eres another 
to his prejudice, an action will lie: And ſo it is ſaid of a 
ferry, 2 Rol. 140. 1 Mod. 69. Ra . 
The fair or market is taken for the place where kept: 
And formerly it was cuſtomary for fairs and markets to be 
kept on Sundays; but by ſtatute 27 H. 6. c. 5. no fair or 
.market to be kept upon any Sunday, or upon the feaſts of 
the Aſcenſion, Corpus Chrifti, Good Friday, All Saints, Ic. 
except for neceſſary victuals, and in time of harveſt: And 
they ought not to be held in church-yards, by 13 Ed. 1. 
c. 6. All fairs are markets: And there may be a market 
without an owner; though where there is an owner a 
butcher cannot preſcribe to ſell meat in his own houſe 


7 L | upon 


| | n ſhore regulated and ſub-. 
f | je&ed to Martial law, and to be furniſhed with quarters, 


Maritime, (maritimus) Signiſies fea affairs: any thin · | 


mark of gold of eight ounces, of 61. in ſilver; or as others 


tains a market near it, to the nuſance of the former; the 
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upon a market day; for the market mult be in an open 
lace, where the owner may have the benefit of it. 4 
Inft. 272. No market ſhall be beld out of the city o 


London within ſeven miles: Though all butchers, vidual- 
| Duke of Mar/borough in reward of the vidory at Bly 


lers, Cc. may hire ſtalls and ſtandings in the markers 
there, and ſell meat and proviſions, on four days in & 
week, Ce. Cir. lib. 101. | 

la the country, things ſold in the markets are to be in 
the uſual place appointed for the ſale: But in London 
very bop is a marktt overt, for ſuch goods as are put there 
to be ſold, by the trade of the owner; though if the ſale be 
in a ware houſe, and not publicly in the ſhop, the pro- 
perty is not altered. 5 Rep. 83. Moor 300, 

Sale upon a Szxday, though in a fair or market, will 
not alter the property of the thing ſold. This means as 
to goods ftolen, and not the property of the perſon ſell- 
Ing, and which he hath not any legal authority to ſell. 
See Jafra. | 
| Perſons that dwell in the country, may not ſell wares 
by retail in a market town, but in open fairs: But coun- 
trymen may ſell goods in groſs there. Sat. 1 & 2 P.& 


BE Fo | 
All contraQs for any thing vendible in markets, We. 
ſhall inding, and fales alter the property, if made 


2ccording to the following rules, viz. 1. The ſale is to 
be in a place that is open, ſo that any one that paſſeth by 


may fee it, and be in a proper place for ſuch goods. 2. 


It muſt be an actual ſale, for a valuable conſideration. 3. 
The buyer, is not to know, that the ſeller hath a wrongful 


| poſſeſſion of the goods ſold. 4. The ſale muſt not be 


fraudulent, betwixt two, to bar a third perſon of his right. 


F. There is to be a ſale, and a contract, by perſons able 
to edntrat, 6. The contract mult be originally, and 


wholly in the market overt. 7. Toll ought to be paid, 
where required by ſtatute, Ce. 8. The ſale is not to be 
in the night, but between /un and ſun ; (though if the ſale 
be made in the night it may bind the parties.) A ſale 


thus made mall bind the parties, and thoſe that are 


firacgers, who have a right. 5 Rep. 83. 2 

But it ſhall not bind the King, for any of his goods 
ſold in market overt; though regularly it bindeth in- 
fants, feme coverts, men beyond ſea, and in priſon, per- 
ſons Nez compes, &c. 2 Init. 713. And yet if a ſale be 
made by ana infant, or feme covert, where they appear, 
or are known to be ſuch, (except by a woman covert for 


fuch things as ſhe uſually trades for, by her huſband's | 


conſent) it bindeth not. 5 Rep. 83. | 

Sale of goods ſtolen in Longox to brokers, Ac. alters 
not the property. 1 Jac. 1. c. 21. And the flatutes 
which ordain, that toll-takers ſhall be appointed in markets 
and fairs, to enter in their books the names of the buyers, 
ſellers, vouchers, and prices of horſes ſold, and deliver 
2 note thereof to the buyer, c. ſecure the property of 
ſtolen horſes to the owner, although fold in a fair or 
market, if he repays what was bona fide paid for the 
horſe. 2 & 3 P. & M. c. 7. and 31 Flix. c. 12. 

Every one that hath a market, ſhall have toll for things 
ſold, which is to be paid by the buyer, and by ancient 
cuſtom may be paid for ſtanding of things in the market, 
though nothing be ſold ; but not otherwiſe : 4 piepowwder 
court is incident as well ts a market as a fair; and proprie- 
tors of markets ought to have a pillory, and tumbrel, fc. 
to puniſh offenders. 1 [nft. 281. 2 Ia. 221. 4 Inf. 
272. Keeping a fair or market, otherwiſe than it is 
granted, as by keeping them upon two days, when only 
one is granted; or on any other day than appointed; ex- 
torting toll or fees where none are due, Oc. are cauſes of 
forfeiture, Finch 164. And if a perſon erects ſtalls in a 
market, and does not leave room for the people to ſtand 
and (el! their wares, ſo that they are thereby forced to 
hire ſuch ſtall+, the taking money for the uſe of them, in 
that caſe, ie extortion, 1 Ld, Raym. 149. 

Martzet⸗Towns, Penalty on perſons living in the 
country, and ſelling by retail ig market-towns. 1 & 2 
2. 

3 or Marhetgeld, Signißes toll of the 
marker; the word Zeld denoting a payment Et 
valent per ann. le fireteward ef le marketzeld. xwiii's in 
mai terra pertinen, ad bgucrem ds Haulton, Ex Cod, MS. 
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Mark-penny, Was a penny ancient! aid | 
of Maldon, by thoſe who had gutters ler Aber, 
their houſes into the ſtreets. Hil. 15 Ed. 1. 8 


Mart bozough, The honour of beef granted to the 


beim, c. 3 & 4 Ann. c. 6. The honours ſettled Lv 
his poſterity, 5 Ann. c. 3. An annuity irom the * 
office ſettled on the Duke of Marlborough, 5 An. Pei 
For paying the arrears due for building Blenheim:h, 
1 Geo, 1. f. 1. e. 12, ſo. 344. Os 
Marie, /mar/a, from the Sax. margel, i. e. medull 
Otherwiſe called Malin, is a kind of earth or miner 4 
which in divers counties of this kingdom is uſed Te ; 
tilize land. 17 Ed. 4. cap. 4. f Ap 
Warleberg, Statutes made there, 52 Hen. 3. 
Warlerium, or Marletum, A marle pit 97 
guod babeant libertatem in marleriis, c. 5x; quod ca b 
2 * ad terram ſuam marland. Chart, Roger 2 
ouch . | 
rque, (from the Saxon mearc, fienum) We 
. 5 the ſame ſenſe to this My. hs. — 
ſuch a thing a mark or ſign; but in our ancient ſtatute: 
it ſignifies as much as repriſals, as in Rat. 4 H. 5. cap. 
where marque and repriſals are uſed as fpnonyma; and 5 
ters of margue are found, in the ſame ſignification, in the 
ſame chapter. Convell. 5 . 
The law of marque in what caſes to be uſed, 27 Ed. 3. 


AH. 2. c. 17. Letters of requeſt and letters of marque ſhall 


be granted by the Chancellor to choſe that are grieved 
againſt truce. 4 Hen. 5. c. 7. Goods taken on board 
enemies ſhips, to be lawful prize, though belonging to 
foreigners in amity, 14 Hen. 6. c. 7. See Regriſal 
See Black. Com. 1 Y. 258. 3 
Warquefs, or Marquis, (Marchio) Is now a title of 
honour before an Earl, and next to a Dake: And by the 


opinion of Hotomaa, the name is derived from the German 
March, fignifying originally Cafes Limitis, or Comes et 
prafeitus limitis, In the reign of King Rich, 2. came up 


firſt the title of Marguis, which was a governor of the 
marches; -for before that time, thoſe that governed the 


marches were called commonly Lords Marches, and not 
Margueſſes, as judge Doderidge has obſerved in his law of 
Nobility and Peerage, Selden's Mare clauſ. lib. 2. c. 19. 
A Maręuis is created by patent; and anciently by cinfurs 
of ſword, mantle of late, Ec. | 


Marriage, (maritagium) Is a civil and religious con- 


tract, whereby a man is joined and united to a woman, 

for the ends of procreation ; and ſignifies not only the 

lawful joining of a man and wife, but alſo the intereſt of 

2 a ward or widow in marriage, in our ancient 
W. 


ag. Chart. c. 6. 

Maritagium is likewiſe. applied to land given in nar- 
riage; and that portion which the huſband receives with 
his wife. Brad. lib. 2. cab. 34. Glanv. lib, 7. c. i. 
5 this ſenſe there are divers writs, De maritagie, Cc. 

eg. 171. | 

There is further a term called Duty of Marriage, figni- 
fying an obligation an women to marry ; who formerly 
heid lands, charged with perſonal ſervices, in order to 


render them by their huſbands, Cowell. 


Marriage is generally the conjunction of man and wo- 
man, in a conſtant ſociety, and agreement of living to- 
gether ; until the contr aft is diſſoſved by death or breach 
of faith, or ſome natorious miſbehaviour, deſttuctive of 
the end for which it was intended. It is one of the rights 
of human nature; and was inſtituted in à ſtate of inno- 
cence, for preſervation thereof: And nothing more is re- 
quiſite to a compleat marriage, by the laws of England, 
than @ full, free, and mutual conſent between parties, not 
diſabled to enter into that ſtate, by their near relation to 
each other, infancy, precontract, of impotency. Pre- 
contract, will not render void a marriage, in other reſpects 
legally ſolemnized, by Stat. 26 Geo. 2. c. 33. 

As to the ſolemnization of marriage, this is regulated 
by the laws and cuſtoms of the nation where we reſide; 
and every ſtate allows ſuch privileges to the parties 28 1. 
deems expedient, and denies legal advantages to thoſe 
who reſuſe to ſolemnize their marriage, in the manner the 
ſtate requires ; but they cannot diſſolve a marriage Cele- 


brated in another manger, marriage being of divine in · 
brated 


beit tion, to which only a full and free conſent of the 
—— is neceſſary. Before the time of Pope Innocent III. 


there was no ſolemnization of marriage in the church; but 
the man came to the houſe where the woman inhabited, 


and led her home to his own houſe, which was all. 


the ceremony then aſed, See 1 Roll. Abr. 359. 1 


gh by Remiſh Prieſts, whoſe orders are acknows 
Tedged by the church of England, are deemed to have the 
effects of a legal Marriage in ſome inſtances; but marriages 
ought to be ſolemnized according to the rites of the church 
of England, to intitle to the privileges attending legal 
marriage, as dower, thirds, Sc. And by the ſtatute, 

iſh recuſants convict, married otherwiſe than accord- 
ing to the orders of the church of England, by a miniſter 
lawfully authoriſed, and in ſome open church, Ce. ſhall 
be diſabled, the man to be tenant by the curteſy, and 


the woman to claim her dower, jointure, or widow's 


eſtate ES SY 2 LCN . 
Marriage at Common law, is either in right, or in poſ- 

ſeſſion; and marriage de facto, ox in reputation, as among 

Lualers, c. is allowed to be ſufficient to give title to a 


perſonal eſtate. 1 Leon. 53. Wood's Infl. 59. But in 


the caſe of a Diſenter,, married to a woman by a miniſter 
of the congregation, who was not in orders; it was held 
that when a huſband demands a right to himſelf as huſ- 
band, by the Eccleſiaſtical law, be ought to prove himſelf 


4 huſband by that law, to intitle him lo it: And notwith- | 
ſtanding the wife, and the children of this marriage, may 


intitle themſelves to a temporal right by ſuch marriage; 
yet the huſband ſhall not, by the reputation of the mar- 
riage, unleſs he hath a ſubſtantial right: And this mar- 
riage is not a mere nullity, becauſe by the law of nature 
the contract is binding; for tho? the poſitive law of man 
ordains marriage to be made by a prieſt, that law only 
makes this marriage irregular, and not expreſly void, 1 
Salk. 119. But this is, in ſome caſes, altered by the mar- 
riage act, wiz. 26 Geo. 2. c. 33. The ſubſtance of which 
ſee infra. Marriages contracted between lawful perſons, 
being ſolemnized in the face of the church, and conſum- 
mated, were declared valid, notwithſtanding any pre- 
Contract, not conſummated, by Stat. 32 H. 8. c. 38. But 
this was repealed by 2 & 3 Ed. 6. c. 23. All marri- 


ages ſolemnized by juſtices of peace during Oliver's uſurpa- 


tion, were ordained to be good and valid, as if ſolemnized 


according to the rites and ceremonies of the church. Stat. 


12 Car. 2. c. 33. 


The marriages that are made in an ordinary courſe, are 


to be by aſking in the church, and other ceremonies ap- 
pointed by the book of common prayer. 23 Ed. 6. c. 21. 
By the ordinances of the church, when perſons are to be 
married, the banns of matrimony ſhall be publiſhed in 
the church where they dwell three ſeveral Sundays or holy- 
days, in. the time of divine ſervice; and if, at the day ap- 
pointed for their marriage, any man do alledge any impe- 
diment; as pre- contract, conſanguinity, or affinity, parents 
not conſenting, where under age, &c. why they ſhould 
not be married, (and become bound with ſufficient ſureties to 
prove bis allegation,) then the ſolemnization muſt be defer- 
red until the truth is tried. Rabrick. And no miniſter ſhall 
celebrate matrimony between any perſons without a fa- 
culty or /icence, except the banns of marriage have been 
ficſt publiſhed as directed, according to the book of Common 
Prayer, on pain of ſuſpenſion per triennium; nor ſhall any 
miniſter, under the like penalty, join any perſons in 
marriage, who are ſo licenſed, at any unſeaſonable times, or 
in any private place, Wc. Canon 62. Alſo on the granting 
of licences, bond is to be taken, that there is no impedi- 
ments of pre- contract, conſanguinity, &c. Nor any ſuit 
er controverſy depending in any Eccleſiaſtical court, 
touching any contract of marriage of either of the parties, 
with any other; that neither of them are of botter eſtate, 
than is ſuggeſted; and that the marriage be epenly ſolem- 
nized in the pariſh church where one of the parties dwell- 
eth, or the church mentioned in the licence, betaween the 
hours of eight and twelve in the morning: Oath is to be 
likewiſe made before one of the Doctors of the Commons, 
that the man and woman live at ſuch a place, are willing 
te marry, and as to there being no impediment, &c, Li- 
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cences to the eontrary ſhall be void ; and the partiss 
marrying are ſubject to puniſhment as for clandeſting mar- 
riages, Can, 1: . | 
| But notwithſtanding. the canons aforementioned, mar. 
riages, eſpecially of perſons of quality, are frequently in 
their own houſes, out of canonical hours, in the evening, 
and often ſolemnized by others in other churches, than 
where one of the parties lives, and out of time of divine 
arſons, vicars. or curates, marrying. any perſons, or 
employing other miniſters to do it, without publiſhing the 
banns of matrimony according to law, or without a li- 
cence for the marriage firſt had and obtained, ſhall forfeit 
1007. the perſon ſo married 101. and pariſh clerks,  &c. 
aſſiſting, knowing it to be ſo, 5. Stat. 7 & 8 V. 3. c: 
35. And by a ſubſequent act, the preceding ſtatute is 


confirmed; and extends to privileged places; ſo that if 


a parſon offending be a priſoner in any place, on con- 


viction he ſhall be removed to the county gaol, there to 
remain in execution charged with the ſaid penalty of 100 J. 


c. 10 Ann. c. 19. Before theſe ſtatutes, an informa<- 


tion was exhibited againſt certain perſons for combination 
in procuring a clandeſtine marriage in the night, without 
banns or licence, between a maid-ſervant and a young 
gentleman who was heir to an eſtate, the perſon being in 


liquor; and they were fined 100 marks, and ordered to 
be committed till paid; but it doth not appear that the 


marriage could be made void. Cro. Car. 557. W 
Marriages are prohibited in Lent, and on faſting days, 
becauſs the mirth attending them is not ſuitable to the humilia- 


| tion and devotion of thoſe times; yet perſons may marry 


with licences in Lent, altho* the banns of marriage may 


not then be publiſhed. And formerly, in popiſb times, 


prieſts. were reſtrained from marriage, and their iſſue ac- 
cound baſtards, c. But, on the Reformation, laws 


were made declaring that the marriage of prieſts. ſhould 


be lawful, and their children legitimate; tho?. the pre- 


ambles to thoſe ſtatutes ſer forth, that it would be better 
for prieſts to live chaſte, and ſeparate from the company- 
of women, that they might with the more fervency at- 


tend the miniſtry of the goſpel, 2 & 3, and 5 & 6 
Id. 6. 3 2 

All perſons of the age of conſent to marry, (vis. 4 
man of fourteen and a woman at twelve) who are not pro- 
hibited by the Lewitical degrees, or otherwiſe by God's 
law, may lawfully zzarry; 1. e. ſubject to the regylations 
of 26 Geo. E. c. 33. but marriages made within the de- 
grees, are inceſtuous aud unlawful, 1 7n/t. 24. 2 Infl. 


684. Marriage is forbidden to thoſe who are of kindred 


lincally; alſo between-ſach as are kin in the tranſverſe or 
collateral line, until the fourth degree be paſt, So in re- 


ſpe& of affinity, which ariſes betwixt thoſe that are mar- 


ried and the kindred of one of them, as between the huſ- 
band and the relations of the wife; but this prohibits 
marriage only to the perſons contracted, &c, for the cou- 
fins of conſanguinity to my wife, are of affinity to me 
only, and not to my brothers, or children by a former 
wife. 2 Shep. Abr. 414. The ſon of a father by another 
wife, and daughter ofa mother by another huſband, cou- 
ſin germans, Cc. may marry with each other: a man 
may not z«rry his brother's wife, or wife's ſiſter; an 
uncle his niece, an aunt her nephew, Sc. But if a man 
take his ſiſter to wife, they are baron and feme, and the 
iſſue are not baſtards, tilla divorce. Levit. c. 18, 20. 
2 Inft,.683. 1 Rel. Abr. 340, 357. 5 Med. 448. ; 

A libel was exhibited againſt a perſon for marrying his. 


wife's ſiſter ; the defendant ſuggeſted for a prohibition, 


that his wife was dead, and he had a ſon by her, to whom 
an eſtate was deſcended as heir to his mother; yet the 
eccleſiaſtical court proceeded to annul the marriage, and 
to baſtardiſe the iſſue: but a prohibition was granted 

voad the annulling the erarriage, and baſardifag the 
Hue, and giving leave to proceed to puniſh the inceſt. 
2 Salk. 548. 4 Mod. 182. A perſon may not marry his 
ſiſter's daughter: and a ſiſter's baſtard daughter is ſaid to 
be within the Levitical law of affinity; it being morally 
as unlawful to marry a baſtard as one born in wedlock, 
and tis ſo in nature; and if a baſtard doth uot fall under 


the prohibition ad proximum ſanguinis nan accedat, a mo- 
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ther may marry her baſtard ſon. 5 Mod. 168. 2 N. 
Ar. 1161. 1 _ 
There are perſons within the reaſon of the prohibition 
of marriage, tho? not mentioned, and muſt be prohibited; 
as the father from carrying his daughter, the grandfon 
from marrying the grandmother, Ce. 2 Nel}. ibid. 
FYeugh. 321. 


The temporal courts by the Stat. 28 H. 8. c. 7. are to ; 
determine what marriages are within or without the Levi- If either party be under ſeven years of age, contraq, of 


tical degrees; and prohibit the ſpiritual courts if they | marriage are abſolutely void; but marriages of Princes 
impeach any perſons, for marrying within theſe degrees, | made by the ſtate in their behalf, at any age, are hel 4 
Vaugh. 206. 2 Fentr. 9. And it is faid, were it not for | good; tho* many of thoſe contracts have been broken 
that ſtatute, we ſhould be under no obligation to obſerve | throvugh. Swinb, Matrimon. Contr. 
the Levitical degrees. Bid. When there is a perpetual | All the ancient common Jaw doctrine relative to wy. 
impotency; fear or impriſonment, ſo that there can be | ras of marriage, whether per werba pre/enti, or 4. 2 
no conſent; or where perſons are pre- contracted; a man | 70, is now rendered uſeleſs, by the following ſtatute; 
or a woman have a wife or huſband living, &c. in ſuch | tho? actions at law may be maintained to recover damoge;. 
caſes the marriages are to be adjudged void, as prohibited | for the breach of marriage promiſes. 1 Les, 
dy God's law. 1 Inf. 235. 2 Inſt. 667. e 
The marriage of a lunatic, or one not of ſound mind, is“ 
alſo now void. 15 Geo. 2.c. 30. And altho' matrimonial 
cauſes have been for a long time determinable in the eccle- 
fiaſtical courts, they were not ſo from the beginning, for 
as well cauſes of matrimony as teſtamentary, were civil 
cauſes, and a ne to the juriſdiction of the civil ma- 
giſtrate, until Kings allowed the clergy cogniſance of them. 
Davis's Rep. 51. If perſons married are infra annos nu · 
Biles, the eccleſiaſtical judges are to judge as well of the 
aſſent, whether ſufficient, &c. as of the firſt contract; and 
where they have cogniſance, the Common law judges 
. . to give credit to their ſentences, as they do to our 
judgments. 7 Rep. 23. 
Loyalty or lawfulneſs of marrage is always to be tried 
by the biſhop's certificate; or inquiſition taken before 
him, on examination of witneſſes, c. Dyer 303. If 
the right of marriage come naturally in queſtion, as in 
deer, Ec. the lawfulneſs of marriage is to be tried by 
the biſhop's certificate; but in perſenal action, where 
the right of marriage is not in queſtion, it is triable by 
a jury at Common law. 1 Lev. 41. Whether a woman 
is married, or ſhe is the wife of ſuch a perſon, is triable 
by a jury: and in perſonal actions it is right to lay the 
matter upon the fa of the marriage, to make it iſſuable 
and triable by a jury, and not upon the r:gh7 of the mar- 
riage, as in real actions and appeals. 1 If. 112. 3 
Salk. 64. If the marriaze of the huſband is in queſtion, 
marriage in right ought to be, and that ſhall be tried by 
certificate, 1 Leon. 53. But if on covenant to do ſuch a 
thing to another upon the marriage of a man's daughter, 
3 alledges that he did marry her, &c, this ſhall be 
tried per paris; for the marriage is only in iſſue, and not 
whether he was lawfully eſpouſed. Cro. Car. 102. 
Conditions again marrying generally, are void in law: 
and if a condition is annexed to a legacy; as where mo- 
ney is given to a woman, on condition that ſhe marries 
with conſent of ſuch a perfon, &c. ſuch a condition 25 word 
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ſent, urid-eohabiting with bins une the Gifageremens 


and ſo the firſt marriage is avoided, Moor $75, 76 

after diſagreement of the parties, at the age of conſent th a 
agree to the marriage, and live together as man and wir 
the marriage hath continuance, notwithſtanding the * . 
diſagreement; but if the d7/agreement had been befor = 
ordinary, they could not afterwards agree again to 3 
it a good marriage. 1 Danv. Abr. 69g, _ 
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_ Of the new flatute relative to marriage. 


| | By the Stat. 26 Geo, 2. c. 33. All marriages ate to be 
either in purſuance of banns publiſhed, of à licence or 
of a ſpecial licence. A marriage in purſuance of banns 
muſt be ſolemnized in one of the churches or chapels 
where the banns were publiſhed, ' A marriage in purſy. 
ance of a licence (except a ſpecial licence) muſt be ſolem- 
nized in ſuch church or chapel in which the licence ſhall 
| be granted; all marriages ſolemn'zed in any other place 
than a church or ſuch chapel, unleſs by ſpecial licence 
or without publication of banns or a licence of marriage 
from a perſon having authority to grant the ſame, ſhall 
be void; and all marriages ſolemnized by licence, where 
either of the parties not being a widower or widow, ſhall 
be under the age of twenty-one years, which ſhall be had 
without the conſent of father, guardian, ec. ſhall be void, 
No parſon, vicar, Cc. ſhall be obliged to publiſh banns 
of matrimony, unleſs the perſons to be married ſhall ſeven 
days before the time required for the firſt publication, de- 
liver to him @ notice in writing of their true names, and of 
the houſe or houſes of their reſpective abode, within ſuch 
pariſh, &c. and of the time they have dwelt in ſuch houſe 
or houſes. All banns ſhall be publiſhed upon three Sun- 
days next preceding the marriage in the pariſh church, 
Se. where the perſons to be married ſhall dwell, If they 
dwell in divers pariſhes, then in the pariſh church, Ge. 
where each of them ſhall dwell; if in an extraparochial 
place, then in the pariſh church, c. adjoining, 

After ſolemnization of any marriage under a publica- 
tion of banns, it Hal not be neceſſary in ſupport of ſuch 
marriage, to give any proof of the actual dwelling of the 
parties in the reſpective pariſhes, Sc. wherein the banns 
of marriage were publiſhed, nor ſhall any evidence be re- 
ceived to the contrary, in any ſuit touching the validity 
of ſuch marriage. | | 

By this clauſe trips to Scotland, &c. are rendered un- 
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by the Eccleſiaſtical law, becau/e the marriage ought to be 
free without coercion; yet it is ſaid it is not ſo at the Com- 
mon law. 2 Nel/. Abr. 1162. Poph. 58, 59. 2 Lill. 
192. | 
"If perſons are married before the age of conſent, they 
may at that age diſagree and marry again, without any 
divorce : tho? if they once give conſent when at age, they 
cannot afterwards diſagree; and when they are married 
before, there needs not a new marriage, if they agree at 
that age. 1 Ja. 33. 2 nf}. 82. A man at the age 
of conſent, and the woman not; or the woman of age, 
and the man not; he or ſhe may diſagree to the marriage 
at the other's coming of age to conſent, as well as the 
other, . for there is a mutual power of diſagreement. 3 
Inf. 88, 6 Rep. 22. 1 Danv. Abr. 699. A woman 
cannot diſagree within her age of zwelve years, till which 
the marriage continues; and before her 4di/agreement is 
void. 1 Danv. 699. Tho? if a man marries a woman 
under that age, and afterwards ſhe within her age of con- 
ſent, diſagrees to the marriage, and at her age of /2welve 
years marries another; now the firſt marriage is abſolutely 
diſſolved, ſo that he may take another wife; for altho* 


neceſſary, where the parties can prevail on the clergyman 
to publiſh banns, without delivery of the notice mention- 
ed in the preceding clauſe, or in fact, where the clergy- 
man does not give himſelf the trouble of enquiring into 
the truth of the notice. | 

No licence of marriage ſhall be granted by any arch- 
biſhop, biſhop, &c. to ſolemnize any marriage in any 
other church, Ce. than in the pariſh church, Oc. with- 
in which, the uſual place of abode of one of the par- 
ties ſhall have been, for four weeks immediately before the 
granting ſuch licence. If both or either of the parties ſhall 
dwell in an extraparochial place, then in ſome pariſh 
church acjoining: nothing herein contained ſhall extend 
to prevent the archbiſhop of Canterbury from granting 
ſpecial licences. 
Where any marriage is by licence, it ſhall not be re. 
ceflary to give any proof, that the uſual place of abode of 
one of the parties, for four weeks as aforeſaid, was in the 
pariſh, Wc, where the marriage was ſolemnized ; nor 
ſhall any evidence be received to the contrary, in any ſuit 
touching the validity of ſuch marriage. All marriages by 
licence, where either of the parties, not being a widower, 


or widow, ſhell be under the age of twenty-one years, 


s Or her 


the diſagreement within the age of conſent, was not ſuffi- 
cient, yet her taking another huſband at the age of con- | 


4 


which ſhall be had without the conſent of hi 


father 
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father if living, or if dead, of his or her guardian, and 
if no guardian, of his or her mother if living and un- 
married; and if no mother living and unmarried, then 
of the guardian appointed by the court of Chancery, 
ſhall be void. (If guardian or mother be non compos men- 
tis, beyond ſea, or refuſes: to conſent, and the Lord 
Chance Hor ſhall declare it to be a proper ma#riage, that 
ſhall be as effectual as if the guardian or mother had con- 
ſented.) _ ; yy | 0 
All marriages ſhall be ſolemnized in the preſence of two 
or more witneſſes beſides the miniſter. No miniſter, Oc. 
ſolemnizing marriage between perſons, - both or one of 
whom ſhall be under the age of twenty-one years, after 
banns publiſhed, ſhall be puniſhable by eccleſiaſtical 
cenſure for ſolemnizing ſuch. marriage, without conſent 
of parents or guardians, whoſe conſent 18 required by law, 
unleſs ſuch parſon, &c. ſhall have notice of ſuch diſſent. 
And in caſe ſuch parent or guardian ſhall openly declare 
in the church, &c. at the time of ſuch publication, his 
diſſent to ſuch marriage, ſuch publication of banns ſhall 
be void. 1 
If any perſon ſhall ſolemnize matrimony in any other 
lace than a church, Ic. where banns have been uſually 


publiſhed, unleſs by ſpecial licence, or ſhall folemnize 


matrimony. without publication of banns, unleſs li- 
cence of marriage be firſt had and obtained, from 
ſome perſon having authority to grant the ſame, eve- 
ry ſuch perſon knowingly ſo offending, ſhall be tranſ- 
ported for fourteen years, The proſecution to be within 
three years. 

No ſuit fhall be in any eccleſiaſtical court to compel a 
celebration of marriage, by reaſon of any contract whe- 


ther per wverba de preſenti, or de futuro. This act not to 
extend to Jesus, Qualers, or Scotland, nor to the marriages. 


of any of the Royal Family. | | 


Of the effe of marriage, by operation of law, 


By marriage with a woman, the huſband 1s intitled to 
all her eſtate real and perſonal; and the effects of marriage 
are, that the huſband and wife are accounted one perſon, 
and he hath power over her perſon as well as effate, c. 


1 Inſt, 357. 
As to the real eſtate the intereſt of the huſband is only 


for her life, unleſs he has iſſue by her born alive that 


might inherit, and then he will be tenant by the curteſy, 
for his own life, if he ſurvive her. | 

The marriage of two perſons doth knit them ſo faſt to- 
gether, that the huſband cannot give any thing to his wife 
by deed, during the coverture; but by will and deviſe he 
may. 2 Ann. 11. But notwithſtanding marriage, in 
ſome caſes the huſband and wife are conſidered as divers 
perſons; and ſo one of them may perform an act to ano- 
ther: as when they do it ia auter droit, where a feoff- 
ment is made to one of them, and letter of attorney to the 
other to give livery to the feoffee, &c. Perk. Sec. 169. 
And it is the ſame, if the wife have power to ſell land by 
will; ſhe may ſell the ſame to her huſband ; and being an 


executrix, may pay a legacy to him. 1 ft. 187. All 


the goods and chattels perſonal of the wife, are by the 
marriage given to the huſband by law; ſo that he may 
diſpoſe of, ſell or keep them whilſt he lives, and give them 
away when he dies: and that whether he ſurvives her, or 
not. 1 Inſt. 299. And all the chattels real, ſhe hath in 
poſſeſſion in her own right, by the intermarriage the man 
mall have, and theſe by act executed in his life-time he 
may give, grant, etc. and in caſe he ſurvives her, he will 
have them abſolutely. 2 Shep. Abr. 419. Co. Lit. 46. 6. 
300. a. 35 1. 4. 

But the huſband cannot deviſe a chattel real, which he 
had in right of bis wife, Co. Lit. 351. a. 1 Rel. 344. 
J. 15. Pl. Com. 418. 6. R. Poph. 5. 

It the huſband does not diſpoſe of the chattel real, of his 
wife, and the ſurvive him, ſhe ſhall have it. Co. Lit. 46. 
b. 351. 4. 1 Rol. 349. c. So of choſe in action, if it 
remains in the ſame ſtate at his death. 

The wife ſhall have dower in her huſband's lands, after 
the death of the huſband, etc. Liti. 35, 36. Alſo as the 
wife doth 3 of the name, ſo of the nature and con- 
d1:10n of the huſband by the marriage; for if ſhe be 


4 & "» k | 
—= 7 
: 4a 7 7 * 


an Earl's wife, ſhe is a Counteſs, if a Krigbt's wiſe, 


a Lady; and if he be an alien and made a denizen, | 


the wife is ſo likewiſe, 39 H. 6. 45. 4 fl. 7. 31. 


E/ ͤꝛQAa nt eons whos 6 a oth 
There being divers advantages by marriage, to the man 


and the woman; therefore on promiſe of marriage, da- 


mages may be recovered, if either party refuſe to marry; 
but the promiſe muſt be mutual on both fides, to ground the 


action. 1 Salk, 24. And if there be reciprocal promiſes | 


of marriage, as the woman's promiſe to the man is a good 
conſideration to make his obligatory ; ſo his promiſe to her 
is a ſufficient conſideration to make hers binding: and 
though.no time for marriage be agreed on, if the plaintiff 
prove tender and offer to marry defendant, and refuſal 
by defendant, or if defendant marry another, whereby 
performance of the promiſe, is, in law, rendered ĩm poſſi- 
ble, action lies, and damages are recoverable, Caribeau 
67. . 5 | 
A If a man and a woman make mutual promiſes of in- 
termarriage, and the man gives the woman 1001. which 
ſhe accepts, in ſatisfaction of his promiſe of marriage, it 
is a good diſcharge of the contract. Med. Caſ. 156. By 
Statute 29 Car. 2. c. 3. No action ſhall be brought upon 
any agreement on confideration of marriage, except it be 
put in writing, and ſigned by the patty to be charged, fc. 
And where an agreement relating to marriage malt be in 
writing after a year; and when it need not, wide Skin. 
353- Obſerve the words, they are upon any agreement 
on confideration of marriage, which is eſſentially different 


from mutual promiſes of the parties, to marry each other. 


And which latter, are not within the ſtatute. A promiſe 
of a father by letter to give money in marriage with his 
daughter, is a ſufficient promiſe in writing, within the 
ſtatute. 2 Vent. 361. Where a perſon promiſes to give 
his daughter wedding clothes on the marriage, ſhe {hall 
have two ſuits, one for the wedding day, and the other 
for the time of feaſting afterwards, according to the dig- 
nity of the perſon, Crs Car. 53. | 
Contracts and bonds for money to procure marriage 
between others, have been held yoid in equity - and where- 


ever a parent or guardian inſiſts upon private gain, on the 


marriage of children; covenant or obligation for it, ſhall 
be ſet aſide in Chancery as extorted, 3 Lev. 41. 1 Salk. 
156, | 

"If a man before marriage gives bond and judgment to 
the wife, to leave her worth 1000 J. at his death, in con- 
fideration of a marriage portion, this ſhall be made good 
out of the huſband's eſtate, and be ſatisfied before any 
debts ; provided a judgment be not obtained againſt him, 
with her conſent. An intended huſband, in conſideration 


of a marriage, covenanted with the intended wife, that if 


ſhe would marry him, and ſhe ſhould happen to ſurvive 
him, he would leave her worth Fol. The marriage 
took effect, and the wife ſurvived, and he did not leave 
her worth that money; ſhe married a ſecond huſband, and 
he. brought an action of debt againſt the adminiſtrator of 
the firſt huſband for the 500/. To which it was objected, 


that this being à per/onal action, it was ſuſpended by the 


marriage, which was a releaſe in law, and ſo extinct; but 
the plaintiff had judgment, for the action is not ſuſpended, 
becauſe during the coverture, there was no cauſe of action 


Nothing in this caſe is due whilſt the coverture takes place, 


and the debt ariſes by the death of the huſband, Palm. 
99, 2 Sid. 58. 
A bond was given by a man, reciting, he was to marry 
A. S. and that if the marriage took effect, and he did ſur- 
vive her, then, within three months after her deceaſe, he 
would pay to the obligee 300 J. for ſuch uſes as the ſaid 
A. S. by any writing under hand and ſeal, ſubſcribed and 
publiſhed in the preſence of two witneſſes, ſhould direct 
and appoint; this marriage bond was adjudged good. 3 
Cro. 376. Jelv. 226, 227. A man and a woman in- 
tending to intermarry, he enters into articles with her be- 
fore their marriage, by which he agreed to ſettle ſuch 
lands upon her, c. And in purſuance of thoſe articles 
the marries him; if he dies before any ſettlement made, 
the widow in equity ſhall have the articles executed, and 
hold the lands for life, &c. 2 Ventr. 243. | 
In caſe articles are entered into before marriage, and 
afterwards a ſettlement is made different therefrom, the 


7 M court 
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court of Chancery will ſet up the articles againſt it; but 
where both are finiſhed before the marriage had, ac a 
time when all parties are at liberty, ſuch /ertlement wvill 
be taken as a new agreement between them: This is the 
general rule, unleſs the deed of ſettlement is expreſ- 
ly mentioned to be made in purſuance of ihe mar- 
riage articles, &c. whereby the intent may ſtill appear 


to be the ſame. Talbet's Caf. 20. Articles of mar- . 


riage were made for ſettling lands on the huſband 
and wiſe, and the heirs male and female of the body 
of the huſband by the wife, &c. and a ſettlement 
was drawn contrary to theſe articles, long after which 
the huſband ſuffered a recovery, and deviſed the land 
to others; it was here held to be no bar to the heirs 
female, who were decreed to have the land. 2 P. 
IV illiams 349, 355. Yet it is ſaid, where 1elief is 
to be given in Equity on a ſettlement, it muſt be only to 
the perſons who claim as purchaſers, as the firſt and other 
ſons; and all remainders after to the husband's heirs of 
his body, or his right heirs, are voluntary and not to be 
aided. Abr. Caf. Eg. 385. 

Tho' a term to raiſe davghters portions, payable at the 
age of eighteen or day of marriage in a marriage ſettlement 
is limited in remainder, to commence after the death 
of the father generally; or if it be in caſe he 
evithout iſſue male of his wvife, and ſhe dies firſt with- 


cout ſuch iſſue, leaving a daughter, Sc. In equity 


the term is ſaleable during the life-time of the fa- 
ther, when the daughter is eighteen years old, or 
married; becauſe every thing hath happened and is 
aſt which is contingent, for it is impoſſible there 
ſhould be iſſoe male of the wife when ſhe is dead; 


and as to the father's death, that is not contingent, 
but certain, by reaſon all nen nuſt die: But if there 


is a contingency not yet happened, as if the daugh- 
ters are to be unmarried, or nat provided for at the 
time of the father's death, Cc. it is otherwiſe, 1 
Salk. 159. | x 

Upon marriages, the ſe:tlements generally made of 
the eſtate of the husband, Wc. are to the husband 


for life, after his death to the wife for life for her 


jointure, and to their iſſue in remainder, with limita- 
tions to truſtees to ſupport contingent uſes, and leaſes, 
to truſlees for terms of years, to raiſe daughters por- 
tions, Wc, And they are made ſeveral ways, by 
leaſe and remainder, fine and recovery, covenant to 
„and ſeiſed to uſes, &c. Accomp. Conv. 143. 

See the form of a compleat marriage ſettlement, in the 
appentix to Blackflone's Analyſis, with other uſeful forms 
relative thereto : See the ſame alſo, in the Appendix to the 
ſecond volume of his Commentaries. | | 
Theſe ſettlements the law is ever, careful to preſerve, 
eſpecially tbat part of them which relates to the wife; of 
which ſhe may not be diveſted, but by her own fine: 
And if a woman about to marry, to prevent her hus- 
band's diſpoſal of her land, conveys it to friends in 
truſt, and they with the husband after marriage make 
ſale of the ſame; The court of Chancery will decree the 
purchaſer to reconvey to her. Torhil. 43. 

Where a woman on marriage, by the man's conſent 
makes over her eſtate, to be at her own diſpoſal, the pro- 
duct or increaſe thereof, ſhe can alſo diſpoſe of: And if 
the wife has a ſeparate maintenance ſettled on her by the 
husband; ſhe may by writing in the natare of a will, give 
away what ſhe ſaves, if ſhe dies before the hus- 
band; and ſhall have the ſame herſelf, in caſ: ſhe 
outlives him, and it ſhall not be liable to his debts. 
Preced, Canc. 255, 44. But where a ſettlement is 
made on the wife, in confideration of her hole fortune 
and egui valent to it; here the wife's portion, tho' it be 
out on bonds, Sc. which upon the death of the husband 
by law ſarvive to the wife, ſhall in equity be ſubject to 
the husband's bond-debts, after his deceaſe, to eaſe the 
real eſtate of the heir, Bid. 63. And it has been like- 
wiſe held, that if after the wife's death, debts of her's 
appear; the bu-band ſhall be anſwerable for the debts of 
the wife, /o far as be had any money or eflate of hers, 
Ibid. 256 

If a man in mean circumſtances, marry a woman of 
fortune, upon ſuggeſtion and proof of lunacy in the wife 
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by her friends, the court will order her eg 

| ſettled, that ſhe may not be wrought l be ſo 
to give it to him from her children, by him or red 
husband, Sc. Sin. 110. „ 

N. B. She cannot give it to her husband 4 

. : Y will, 
— _ be by deed, aided by a fine, or common re. 

Marriage is diſſolved by the natural deat! | 
band or wife, or by yh Ss and even rn: bus. 
diſſolved by the death of the husband, dower — 
_ an 0 wife, where no ſettlement ate 
the husband's . 
heroes $ n ele See Baron and Fene, ang 

By flatute, to ſteal or take aavay any wo . 
eflate in lands or goods, or that is Geir e DIY an 
evill, and marry or defile her, is felony, 3 os ver 
cap. 2. And if any perſons married, do rey 
other perſon, the former buſband or wife bein of 101 
it is felony: But where a husband or wife 110 40 ty 
beyond ſea, etc. ſeven years, the one not 4 PR 
the other to be living ;z or there is a divorce 67 
husband and wife, etc. they are excepted out of -n 
act 1 ac. 1. c. 1. A husband being abſent gen t : 
in New England or Irelaud, this is beyond the ſeas 70 
within the words of the exception of the act yet * 
King's dominions: And if the husband, or wife be 4000 1 
ſeven years, tho' the party marrying here hath border by 
he or ſhe is alive, it is no felony ; but if the abſent . 3 
be living in England, Wales, or Scotland, and he biker 
party hath notice, it is felony by the fſlatute. Hale, Hig, 
P. C. 693. In the caſe of any ſuch felonious marriz 4 
as is mentioned above, the frft and true wife, is not Aller. 
ed as a witneſs againſt the husband, but the ſecond vid 
may be admitted to prove the ſecond marriage ; fer [be . 
not in law his wife, Ibid. If the firſt Me! Wi 2 a 
beyond ſea, and the latter in England, the A. ma 
be indicted for it here: the latter marriage 4 wag 
crime: Tho” if the firſt marriage be in at and 
the latter beyond fea, the offender cannot be indiged 
here. 1 Sid. 171. Hel. 80. If a married man pretend 
himſelf to be a ſingle perſon, and make love to 2 ſingle 
woman and marry her; for this injury in the loſs of her 
credit, etc, as to the marriage Cf any other man, action 
lies. Skinner's Rep. 119. See Forcib!e Marriage, &c. 

Vide (tor farther learning on the ſubjeQ,) 3 New 
Abr. tit. Marriage, | 

Marrow, Was a lawyer of great account in Henry 
VIIth's days, whoſe learned readings are extant, but not 
in print, Lamb. Eirenarch, lib. 1. cap. 10. 

Marſhal, /mare/callus) Is a French word, ſignifying 
as much as Tribunus militum, with the ancient Romans; 
and mareſcailus may alſo come from the German , ball, 
i. e. Equitum magiſler, which Hotoman in his feuds under 
verb. Marchalcas derives from the old word march, which 
ſignifies a horſe; and others make it of the Sax. mar i. e. 
Equus et ſcalch, præęeddtus. 

In France there are Marſhals of th: Camp, called Mar- 
Bals of France: There are alſo Marſeals of the nobility 
and diets, in Poland, etc. 

With us there are ſeveral officers of this name; the 
chief whereof is the Earl Marſhal of England, mentioned 
in the far, 1 Hen. 4. c. 7. and 13 K. 2. c. 2. Cc. whoſe 
office conſiſts eſpecially in matter of wwar and arms, as well 
in this kingdom as in other countries; this office is 
very ancient, having formerly greater power annexed to 
it than now; it has been long hereditary in the family of 
the Duke of Norfolk. Vide Lupanus de Magiſtratibus 
Francie, lib. 1. c. Mariſhallus, and Tilius, lib, 2. c. Di 
Conflabili Mariſcalls, Ic. 

The next is the Mar/bal of the King's Houſe, otherwiſe 
called Knight Marſhal; his authority is exerciſed in 
the King's palace, in hearing and determining all 
pleas of the crown, and ſuits between thoſe of tho 
King's houſe and other perſons within the verge, and 
puniſhing faults committed there, etc. 18 Ed. 3. c. 7: 
27 Ed. 3. Stat. 2. c. 6. and 2 H. 4. c. 13. Cronh» 
Juriſd. 192. | 

Fleta mentions a Mar/hal rf the King's Hall, to whom 
it belongs, when the tables ae prepared, to call out thoſe 


of the houſhold and ſtrangers, according to their mm 
an 
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aud quality, and properly place them. Fleta, lib. 2. 


c. 15 


gal of the Juſtice in Eyre. Anno 13 Ed. 1. cap. 19. 
1 7 wg King's Bench, Stat. 5 Ed. 3. ©. 8. who 
hath the cuſtody of the priſon called the King's Bench Pri- 
ſon in Southwark. This officer gives attendance upon the 
court, and tak:s into his cultody all priſoners committed 
by the court; #e 7s fineable for his abſence; and non-attend- 
ante is a forfeiture of bis office, Hil. 21 & 22 Car, 2. 


Grants of the King's Bench and Fleet Priſons to be in- 


rolled. 8 9 9 Wil. 3. c. 27. Office of Marſhal and 
warden of the King's Bench and Fleet, to be executed by 
thoſe who have the inheritance of thoſe priſons, Ibid. 
Power of appointing the Marſbal of the King's Bench, 
reveſted in the crown, 27 Geo. 2. c. 17. 

There is alſo a Marſhal of the Exchequer, to whom that 
court commits the cullody of che King's debtors, for ſe- 
curing the debts; he likewiſe aſſigns ſheriffs, cuſtomers 
and collectors, their auditors, before -whom they ſhall 


: t. Stat. 8 1 Hen. 3.5. 0 
*"Warthal of England, Shall not hold plea of matters 


touching the Common law, 8 Rich. 2. C 5, ſhall be re- 
ſtrained by ſaperſedens under the privy ſeal, 13 Rich. 2. 
| I. c. 2. See Conſtable. | 
Marſhal and Steward of the King's Youſhold and 
Marlhalſea, Of what things they thall hold plea, Art. 
ſuper Cartas, 28 Ed. 1. f. 3. c. 3. 8 N. . „. 
MParchalſea, ( Mareſcaltia/ Is the court or ſeat of the 
marſhal; of whom ſee Cromp., Fur. 120. It is alſo uſed 
for the priſon in Southwark; the reaſon whereof may be, 
becauſe the marſhal of the King's houſe was wont per- 
haps to ſit there in judgment, or keep his priſon, See 
the flat. 9 Rich. 2. c. 5. and 2 Hen. 4. c. 23. King 
Charles the Firſt erected a court by letters patent under 
the great ſeal, by the name of Curia Hopitii Domini 
Regis, &c. which takes cognizance more at large of all 
cauſes than the mar/hal/ſea could; of which the knight 
marſhal or his deputy are judges. Cowell. See Court of 
Marſhalſea, and Marſhal and Steward of the King's Houſbold 
and Marſhalſea. . 
Marſhes and fens, laws concerning them. Ye 
Fens. 
Mart, A great fair for buying and ſelling goods, 
holden every year. 2 {nft. 221. | 
Martial Law, Is the law of war, that depends upon 
the juſt but arbitrary power and pleaſure of the King, or 
his lieutenant; for though the King doth not make any 
laws but by common conſent in parliament, yet in time 
of war, by reaſon of the neceſſity of it to guard againſt 
dangers that often ariſe, he uſeth abſolute power, fo 
that his word is a law, Smith de Repub. Angl. lib. 2. 
c. 4. But this power is given him by ad of parliament. 
But the Marſhal Law, (according to Chief Juſtice 
Hale) is, in reality, not a law, but /omething indulged 
rather than allowed as a law; and it relates only to mem- 
bers of the army, being never intended to be executed 
on others, who ought to be ordered and governed by the 


laws to which they are ſubject, though it be a time of 


war. Hale's Hi. L. 329. And the exerciſe of Martial 
Law, whereby any perſon might loſe his life or member, 
or liberty, may not be permit:ed in time of peace; when 
the King's courts are open for all perſons to receive juſ- 
tice, bid, 40. Alien enemies invading the kingdom, 
Sc. ſhall be dealt with and executed by Martial Law, 
H. P. C. 10, 15, Alfo ſoldiers are puniſhed for deſer- 
tion, Sc. in a court Martial by various ſtatutes. See 
Law of Arms. | 

Martilagium, For Martyrilegiam. Monaſt. tom. 2. 
pag. 322. 

Martpꝛologp, (Martyrolaggium) A book of Martyrs 
containing the lives, Sc. of thoſe men who die for their 
religion. Alſo a calendar or regiſter kept in religious 
houſes, wherein are {et down the names and donations 
of their benefactors, and the days of their death, that 
upon every anniverfary they may commemorate and pray 
for them: Several benefactoss have made it a condition 
of their beneficence, to be inſerted in the Martyrelog y. 
Paroch, Antiq. 189. 


There are other inferior officers called Marſhal, as 


®.; deed. 16. 


Ne A 84 


/ 


Marybone Wateriwozks, The ſhares how taxable. 


30 Geo. 2. c. 3» 


 Waſagium, Anciently uſed for meſſuagium, a meſſuage. : 
Et unum maſagium in Hilla de M. Sc, Pat. 16. 


R. 2. $2 


- Masks, The penalty of ſelling or keeping viſor maſks. 


3 Hen. 8. c. 9 


Maſons, To plot conſederacies amongſt maſons, is 
declared felony by an old ſtatute; and ſuch as aſſemble 
thereon ſhall ſuffer impriſonment, and make fine and 
ranſom. Stat. 3 H. 6. c. 1. This was when the nature 
and ſecrets of maſonry were known only to few, They 
are now known to many thouſands, who are members 
of the ſociety, and diſperſed all over the Chriſtian 


world, 


Many of the principal men of this and other countries, 
are of the fraternity. And maſons, taken priſoners, by 
the French, in the late war, met with great indulgencies, 
from their brethren, in foreign parts, though enemies, 


in a national 1 as maſons, they were friends, 
Maſs, See Papiſt, 
Maſſer, A prieſt that ſays maſs. Ploanr. 


Maſs: Pzieſt. In former times ſecular priefts, to di- 
ſtinguiſh them from the regulars, were called Ma/5-Priefs, 
and they were to officiate at the ma/5, or in the ordinary 
ſervice of the church: Hence Maſe Presft in many of our 
Saxon Canons, for the parochial miniſter ; who was like 
wiſe ſometimes called Mee Thegne, becauſe the dignity 
of a prieſt in many caſes was thought equal to that of a 
T hein or lay lord. But afterwaras the word Majs-Prie/t 
was reſtrained to ſtipendiaries retained in chantries, or 
at particular altars, to ſay ſo many maſſes for the ſouls of 


the dead. 


Maſt, Glans, peſſona) The acorns and nuts of the 
Glandis nomine continentur 
glans, caflanea, fagina, ficus et nuces, et alia quzque que 
edi et paſci poterunt preter herbam. Bratt, lib. 4. Tempus 
paſſonæ often eccurs for maſi-time, or the ſeaſon when 
maſt is ripe ; which in Norfolk they call SHacling-time. 
uod habeat arcem porcos in tempore de peſſon 12 
boſco meo, & c. Mon. Angl. tom. 2. pag. % 2310 
There is a tree called Maſ tree; and a maſt or ſale of a 


oak, or other large tree 


ſhip. 


Maſter, (magifer) Signiſies in general a governor, 
teacher, c. And alſo in many cales an officer. See 


Servant. 


Maſter and ſervant. The relation between a maſter 
and a ſervant, from the ſuperiority' and power which it 
creates on the one hand, and duty, ſubjection, and, as 
it were, allegiance on the other, is, in many inſtances, 
applicable to other relations, which are in a ſuperior and 


ſubordinate degree; ſuch as lord and bailif, principal 


and attorney, owners and maſters of ſhips, merchants 
and factors, and all others having authority to enforce 
obedience to their orders, from thoſe whoſe duty it is to 
obey them, and whoſe acts, being conformable to 
their duty and office, are eſteemed the acts of their 


principals, 

If a man gives money to his ſervant to buy goods, and 
the ſervant buys upon credit, the maſter is chargeable. 
This can only mean, where the ſervant hath been uſed 
to buy on credit, and the maſter hath diſcharged the 
debts he contracted. But where the maſter never ſent 
his ſervant to buy on credit, nor ever diſcharged a debt 
contrafted by him, I cannot conceive he is liable ro pay 
a debt contrated by the ſervant, without his privity 
when he had given him money to pay, ; 

So, a promiſory note of a ſervant will charge his 
malter, i the money came to the maſter's uſe, though he 
was not intruſted to give ſuch note. Ld. Raym. 225. 


A maſter is indid able for a nuſance done by his ſervant, 


16, 264. 


So, the owner of a cart is liable 
his ſervant, 1. 739. a — Ln 
Treſpaſs will not lie for taking a Negro. Ib. 146. 
Nor, Trover, ib. 147, 1274. | s 
For the difference between a ſervant, aud an apprentice, 
ſee 7b. 1117. An apprentice mult be bound and diſcharged 


This 
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This ſubjec is well treated in 3 New Abr. from fol. 


344 to 369. See alſo tit. Apprentice, Serwants, and 15 
Viz. Abr. And a book called Every Man his own Lawyer. 
And Black. Com. 1 F. 423. | 


Maſter of the Frmozy, { Magifer Armorum et Arma- 
ture Regis) Is an officer who hath che care of his Majelly's 


arms and armory, mentioned in the fat. 39 Flix. c. 7. 


Maſter of the Ceremonies, (Magi/ter Admiſfonum) 


Is one wno receives and condutts ambaſſadors and other 
great perſons to audience of the King, Sc. This office 
was inſtituted by King James 1. for the more magnifi- 
cent reception of ambaſſadors and ſtrangers of the greateſt 
uality. | : 

J Maſter of, 02, in Chancery, (Magifer Cancellariz ) 
In the Chancery there are Maſters, who are afifants to the 
Lord Chancellor or Lord Keeper, and Matter of the 
Rolls: Of theſe there are ſome ordinary, and ſome ex- 
traordinary; the Maſters in ordinary are twelve in number, 
of whom the Mafter of the Rolls is chief; and ſome fit in 
court every day, during term, and have referred to them 
interlocutory orders for ſtating accounts, computing da- 
mages, and the like; they alſo adminiſter oaths, take 
affidavits, and acknowledgments of deeds and recogni- 
ſances : The extraordinary Maſters are appointed to act 
in the country, in the ſeveral counties of England, be- 
yond ten miles diſtance from London; by taking affidavits, 
recogniſances, acknowledgments of deeds, c. for the 
eaſe of the ſuirors of the court, | 

By the far. 13 Car. 2. fl. 1. in the Appendix, a pub- 
lic office was ordained to be kept near the Rolls, for 
the Mafters in Chancery; in which they, or ſome of them, 
are conſlantly to attend, for the adminiſtrivg oaths, cap- 
tion of deeds, and diſpatch of other buſineſs: And their 


fees for taking affidavits, acknowledgment of deeds, 


exemplifications, reports, certificates, Oe. are aſcer- 
tained by that act; and to take more, incurs diſability 
for ſuch Maſter to execute his office, and a forfeiture of 
1007. Cc. | 

To impower the high Court of Chancery, to lay out 
upon government ſecurities, a ſum of money therein 


mentioned, out of the common and peneral caſh in the 


Bank of England, belonging to the ſuitors of the ſaid 
court; and to apply the intereſt ariſing therefrom, to- 
wards augmenting the incomes of the maſters of the ſaid 
court, 5 Geo. 3. c. 28. | | 

Maſter of the Court of Wards and Liveries, Was 
the chief officer of that court, aſſigned by the King; to 
whoſe cuſtody the ſeal of the court was delivered, Qc. as 
appears by the fat. 33 H. 8. c. 33. But as this court was 
abolithed by fat. 12 Car. 2. c. 24. this office of courſe 
dropped with it. ES, 

Maſter of the Faculties, / Magifer facultatum) Is 
an office under the Archbiſhop of Canterbury, who grants 
licences and diſpenſations, &c. | 

Maſter of the Yozle, Is he who hath the ordering and 
government of the King's ſtables; and of all horſes, 
racers, and breeds of horſes belonging. to his Majeſty : 
He has the charge of all revenues appropriated for de- 
fraying the expence of the King's breed of horſes; of the 
ſtable, letters, ſumpter-horſes, coaches, Sc. and has 
power over the equerries and pages, grooms, coachmen, 
farriers, ſmiths, iadlers, and all other ariticers working 
for the King's ſtables, to whom he adminiſters an oath 
to be true and faithſul: But the accounts of the ftables, 
of liveries, wages, c. are kept by the avener; and by 
him brought to be paſſed and allowed by the court of 
«Green Cloth. | 

The office of Maſter of the Horſe is of high account, 
and always beſtowed upon ſome great nobleman; and 
this officer only has the privilege of making uſe of any 
horſes, footmen, or pages belonging to the King's ſta- 
bles : At any ſolemn calvalcade he rides next to the King, 
with a led horſe of (tate, He is the third great officer of 


the King's houſhold; being next to the Lord Steward, 


aad Lord Chamberlain; and 1s meationed in the ſtatute 
39 Flix. c. 7. and 1 Ed. 6. c. 5. 

Walter of the Jewel Office, An officer of the King's 
houthold, having the charge of all plate uſed for the King 
or Queen's table, or by any great officer at court; and 
alſo of all the royal plate remaining in the Tower of Lon- 

2 


dan, and of chains and Jewtls not fixed to any garment. 


MAS. 


39 Flix. c. 7. 
Walter of the Houſhold, {Magifer Ho/piri; pe, 
Otherwiſe called Grand Maſter of 145 Kink Ke 
now (tiles Lord Steward of the Houſbold, which ale 
this officer hath born ever ſince Aue 32 H. 8. B : 
under him there is a principal officer ſtill called Mafter 5 
the Houfſbold, who ſurveys the accounts, and has Fri 

authority, 

— Waller of the King's Muſters, Is a martial officer 
in the King's armies, to ſee that the forces are com pleat 
weil armed and trained; and to prevenc frauds, which 
would otherwiſe waſte the Prince's treaſure, and weaken 
the forces, fe. 

Maſter of the Mint, Is an officer who receives the 
filver of the goldſmiths, and pays them for it, and over. 
ſees every thing belonging to the Mint; he is at this da 
called Warden of the Mint. T 
Maſter of the Dzdnance, A great officer, to whoſe 
care all the King's ordnance and artillery is committed 
39 Eliz. c. 7. : 


Maſter of the Poſts, Was an officer of the King's 
court, who had the appointing, placing, and diſplacing 
of all ſuch through England, as provided pofi-horſes, for 
the ſpeedy paſſing of the King's meſſages, letters, pac- 
quets, and other buſineſs; and was to ſee that they kept 
a certain number of good horſes of their own, and upon 
occaſion that they provided others for furniſhing of thoſe 
perſons who had a warrant from him to take and uſe 
poſt-horſes, either from or to the ſeas, or other places 
within the realm, he likewiſe paid their wages, ſettled 
their allowances, &c. 2 Ed. 6. c. 3. 

The far. 12 Car. 2. c. 34. for erefting one General 
Pofi-Office in London, ordains, that there ſhall be a Mafter 
of the Poſt-Office, appointed by the King, by letters pa- 
tent, (and of late this office is executed by two jointly) 
who, and his agents, and the perſons employed by them, 
have the fending and carriage of all letters at certain 
rates; and the poſt-maſter is to continue conſtant poſts, 
and provide perſons riding poſt with polt-horſes, under 
penalties, taking 3 d. per mile for the horſe, and 4d. for 
the guide, every ſtage, &c. Vide Stat. 9 An. c. 10, 
By the Stat. 22 Geo. 2. c. 25. Any perſon may let to 
hire chaiſes, or furniſh horſes for chaiſes at any ſtage 
upon any polt-road notwithſtanding fat. 9 Ann. c. 10. 
See Poſt. | 

Maſter of the Revels, An officer to regulate the di- 
verſions of dancing and maſking, uſed in the palaces of 
the King, Inns of court, &c. and in the King's court is 
under the Lord Chamberlain, 
er of the Rolls, (Magifer Rotulorum) Is an aſ- 
ſiſtant to the Lord Chancellor in the High court of Char- 
cery, and in bis abſence heareth cauſes there, and allo at 
the chapel of the Re//s, and makes orders and decrees. 
Crompt. Furi/d. 41. His title in his patent is, Clericus 
parve Bage, Cuſios Rotulorum, c. And he has the 
keeping of the Rolls of all patents and grants which paſs 


the Great Seal, and the records of the Chancery, He is 


called Clerk of the Rolls, ſtat. 12 R. 2. c. 2. and in For- 
teſeue, c. 24. and no where Maſter of the Rolls, until the 
11 H. 7. c. 20. In which reſpect, Sir Tho. Smith lays, 
he may not unfitly be fliled Cufos Archivorum. 'Maſier 
of the Rolls enabled to grant leaſes of the houſes belonging 
to the Rolls. 12 Car. 2. c. 26. Conſtruction of the 
power, 20 Geo. 2. c. 34. His judicial authority con- 
firmed, 3 Geo. 2. c. 30. In his diſpoſition are the of- 
fices of the ſix clerks, and the clerks of the petty bag, 
examiners of the court, and clerks of the chapel. 14 © 
15 H. 8. c. 1. See Sat. 23 Geo. 2. c. 25. Whereby 
1200 J. per Annum is directed to be paid to the Mafter of 
the Rolls. | 
Maſter of the Temple, The founder of the order 1 
the Knights Templers, and his ſucceſſors, were calle 
Magni Templi Magiftri ; and probably from hence he = 
the ſpiritual guide and director of the Temple. Ide 


Maſter of the Temple here was ſammoned to parliament 
= 49 H. 3. And the chief miniſter of the Temp!? 


Church in London, is now called Maſter of tbe Templi. 
Dugd. Warw. 706. apa 


M A U. 


Agageer ok the*Utardzbbe, (Magier Garderobe) I» a | 
- = on at court, who has the charge-and cuſ- 
cody of all former Kings and Queens ancient robes re- 
maining in the Tower of London; and all hangings, bed- 
ding, c. for the King's houſes: He bath alſo the 
charge and delivery out of all velvet or ſcarlet cloth 
allowed for liveries, Cc. And of this officer mention is 
made in the Stat. 39 Zliz. e. 7. The Lord Chamberlain 
has the over-ſight of the officers of the wardrobe. 5 

Maſtinus, A great dog, called a maſtiff.— Canes ef 
maſtini per omnes foreflas Angliæ occiduntur, Knyght lib. 
* See Ships and Stores | 

See Ships a res. | 
ns, yo f decayed houſe according to Domeſd. 

Maſura terræ. Sunt in eiſdem maſuris 60 domas plus 
quam ante fuerunt. Domeſday. In Fr. maſare de terre is 
a quantity of ground, containing about four oxgangs ; 
with us it is taken for domicilium cum fundo, vel prefundo 

omicilio competent. * a 
— — 1 beam, or timber proper for build- 
jog. Dedi illis materiam et ligna ad omnia neceſſaria ſua, 
et ad domus fuas adificand', Mon. Angl. tom. 1, pag. 
e A regiſter; as in the ancient church there 
was matricula clericorum, which was a cataloge of the 
officiating clergy ; and matricula pauperum, a liſt of the 
bor to be relieved: Hence to be entred in the regiſter of 
the univerſities, is to be marriculnted, Wc, ; 

Matrimonial cauſes, Or injuries reſpecting the rights 
of marriage, are a branch of the eccleſiaſtical juriſdiction. 
See Black. Com. 3 J. 9 2 . 

Matrimonium, Is ſometimes taken for the inheritance 
deſcending to a man ex parte matri. Cum omni bære- 
ditate patrimonii et matrimonii ſai, &c. Blount, 

atrimonp. See Marriage. | AT 

— Eccleſta, The mother church; and is either 
a cathedral, in reſpe& of the parochial churches within 
the ſame dioceſes or a parochial church, with reſpec} to 
the chapels depending on it, and to which the people re- 
fort for ſacraments and burials. Leg. Hen. 1. c. 19. 

Matrons, Jury of. When a widow feigns herſelf 
with child, in order to exclude the next heir, and a ſup- 
poſititious birth is ſuſpected to be intended; then upon the 
writ de ventre inſpiciendo, a jury of women is to be im- 
panelled to try the queſtion, whether with child or not. 

Co. Elix. 566. So if a woman is convicted of a capital 
offence, and being condemned to ſuffer death, pleads in 
ſtay of execution, that ſhe is pregnant, a jury of matrons 
is impanelled to enquire into the truth of the allegation 
and if they find it true, the convict is reſpited, until after 
her delivery. | 

Mats and Coverlets, &c, In the county of Norfolk, 
by what perſons made. See Stati. 5 CH 6 Ed. 6. c. 24. 

Matter in Deed, and Matter of Becozd, Are often 
mentioned in law proceedings, and differ thus: The firſt 
ſeems to be nothing elſe but ſome truth or matter of fad 
to be proved by ſome pecialiy, and not by any record; and 
the latter is that which may be proved by ſome record: 
For example; If a man be ſued to an exigent, during the 
time he was abroad in the ſervice of the King, &c. this is 
matter in deed, and he that will alledge it for himſelf, 
muſt come before the ſcire facias for execution be 
awarded againſt him ; but after that, nothing will ſerve 
but matter of record, that is, ſome error in the proceſs ap- 
pearing upon the record. There is-alſo a difference be- 
tween matter of record, and matter in deed, and nude mat- 
ter; the laſt being a naked allegation of a thing done, to 
be proved only by witneſſes, and not either by record or 
Specialty. Old Nat. Br. 19. Kitch. 216. 

Maugre, (From the Fr. Mal, and pre, i. e. Animo 
iniquo) Signifies as much as to ſay with an unwilling 
mind, or in deſpight of another; as where it is ſaid, 
that the wife ſhall be reinitted, nangre the huſband, 
that is, whether the huſband will or not, Liz. Seg, 
672. 

Maum, A ſoft brittle ſtone io ſome parts of Oxford. 

hire; and in Northumberland they uſe the word aum for 
ſoft and mellow. Plot's Nat. Hift. Oxfordſb. p. 63. | 

Maund, A kind of great baſket or hamper, contain- 


„ 


eight bales of unbound books, each bale having one 


thouſand pounds weight. Book Rates, pag. 3. 
| Maundy Thinrſday, The Thur/aay before Eaſter. 


See Mandati Dies. . | | 

Maupigyznum, An old ſort of broth or pottage. 
Convell. » - : 

Maxims in law, Are poſitions and 2he/er, being 
conclufions of reaſon, and univerſal propoſitions, ſo per- 
fect, that they may not be-impugned or diſputed. For 
principia probant, non probantur, therefore rontra negantem 
principia non eff diſputandum. Cowell. Co, Lit. 343 

A maxim is a ſure foundation or ground of art, and a 
concluſion of reaſon, ſo called quia maxima , ejus dig- 
nitas et certiſima authoritas, atque quod maxime probetur, 
ſo ſure and uncontrolable as that it ought not to be queſ- 
tioned: and what 1s elſewhere called a principle, and is 
all one with a rule, a common ground, peffulatum of 
axiom. Co. Lit. 10. b. it. a. | | 
 Maxims are the foundations of the law, and conclufions 
of reaſon; therefore ought not to be impugned, but al- 
ways to be admitted; but they may by reaſon be conferred 
and compared the one with the other though they do 
not vary, or it may be diſcuſſed by reaſon which thing 


and which is not; but the maxims can never be impeach- 
ed or impugned, but ought always to be 'obſerved, and 
held as firm principles and authorities of themſelves, 
NAU. . | 7 

The alterations of any of the maxims of the Common 
law are dangerous. 2 uff. 210. 

The laws of all nations are doubtleſs raiſed out of the 
Civil law, as all governments are ſprung out of the ruins 
of the Reman empire, and it muſt be owned, that the 


principles of our law are borrowed from the Civil law, 


therefore grounded upon the ſame reaſon in many things. 
12 Mod, 482. S 6A, 

Mazxims are principles and authorities, and part of the 
general cuſtoms or Common law of the land; and are of 
the ſame ſtrength as acts of parliament, when the judges 
bave determined what is a maxim; which belongs to the 
judges. and not a jury. Terms de Ley, Doc. & Stud. 
| Dial. 1. c. 8. A maxim in law is ſaid to be a propofition 
of all men confeſſed and granted, without argument ot 


| diſcourſe. Maxims of the Law are holden for law; and 


all other caſes that may be applied to them, ſhall be taken 
for granted. 1 If. 11, 67. 4 Rep. 

The maxims in our books, which are many and various, 
are ſuch as the following, wiz. It is a maxim, That Jan 
ſhall deſcend from the father to the ſon, &c. It is a maxim, 
That as no eftate can be wefled in the King, without matter 


] of record, ſo none can be devefied out of bim but by matter 


of record; for things are diſſolved as they are contracted, 
Rep. 1. Cholmey's caſe, Another, that as obligation, or 
other matter in wuriting, cannot be diſcharged by an agret- 


| ment by word, And Argumentum ab authoritate fortiffi- 


7 


mum eft in lege, Co. Lit. 141. 

It is alſo a maxim, That if a man have iſſue two ſons 
by divers wenters, aud the one of them purchaſe lands in fee, 
For die without I ue, the other brother ſhall never be bis 

cir, &c. | 0 

Committere agnum lupo, St. Hibern. 14 H. 3. 

Qui cadit a fyllaba cadit a tota tauſa, the maxim con- 
demned, Stat. Wal. 12 Ed. 1. 


Qui pro alien facto non oft puniendus, St. Welt. 2. 
13 Kd. 1. e. 38. 

De tranſgreſſione certæ perſinæ fucta altera perſona com- 
2 aut emendas us conſequatur, St. de Vaſt, 20 Ed. 1. 

at. 2. 

That allegiance is due more by reaſon ef the crown 
than of the perſon of the King, condemned, £xil. Hug. 
le Deſpenſer, 15 Ed. 2. fl. 2. i 

Neceſſary alliances among the peers to purſue evil 
counſellors, not to be puniſhed by rigour of law, Sr. ne 
quis oecaſ. pro felon, c. 15 Ed. 2. fl. 3. 

The King cannot pardon the ſuit of others, ſtatute re- 
voking the pardon, Ce. 15 Ed. 2. fl. 4. 

The father to the bough, and the ſon to the plough, 
in Kent, Prærog. Reg. 17 Ed. 2. flat. 1. c. 16. 

Every man is bound to do to the King, as his Liege 


ing eight bales, or two fats; It is commonly a quantity of - 


| Lord, all that pertaiveth, 1 Eg. 3. fl. 2. c. 1 7 | 
7 N ranchiſes 


is neareſt the maxim, and the mean between the maxims, 
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the peace. | 


M A Y 


| ] | \ , 
Franchiſes reſtraioing the freedom of ſelling merchan- 


dize, are to the common prejudice of the King and his 
people, 25 Ed: 3. H. K. c. 2 WES: 
Laws without great penalty are more often obeyed, 1 
Mar. f. 1, c. 1. J. 1. See Black. Com. 1 V. 68. 

Mapbem. See Maibem, and Black, Com. 1 130. 
3 J. 121. 4. 205. 5 11 a 

Mapoz, C Fræfadut urbit, anciently meyr, comes from 
the Brit. miret, 1. e. cuſlodire, er from the old EAg li 
word maier, viz. poteſtat, and not from the Lat. major) 
Is the chief governor or magiſtrate of a city or town z 
as the Mayer of Lozdon, the Mayor of Soutbampton, Oe. 
King Rich. 1. anne 1189, changed the bailiffs of Londox 
into a mayer; and from that example King Jobs made 
the bailiff of King's Lyzn a mayor, anuo 1204. Though 
the famous city of Nerwzich obtained not this title for 
its chief magiſtrate, till the ſeventh year of King Hen. 5. 
anne 1419, lince which there are few towns of note, but 
have had a mayer appointed for government. Spelm. GI. 

Mayors of corporations are juſtices of peace fro tempore, 
and they are mentioned in ſeveral ſtatutes; but no perſon 
ſhall bear any office of magiſtracy concerning the govern- 
ment of any town, corporation, Cc. who hath not re- 
ceived the ſacrament, according to the church of England, 
within one year before his election; and who ſhall not 
take the oaths of ſupremacy, Cc. Stat. 13 Car, 2. 
cap. 1. The 10 Ann. (cap. 2. prohibited mayors and 
officers of corporations from going to conventicles, un- 
der the penalty of forty pounds, &c. But this is altered 
by 5 Geo, 1. cap. 6. though the gown, mace, or other 
enſign; of magifira:y, may not be worn or carried to 4 con- 
venticle, on pain of diſability to enjoy any office, Qc. 
If any one intrudes into, and thereupon execates, the 
office of mayor, a guo warrants information may be 
brought againſt him; and he ſhall be ouſted and fined, 
c. And no perſon who hath been or ſhall be in an 
annual office in any corporation for one year, ſhall be 
choſen into the-ſame office the ext year, and obſtructin 
the choice of a ſucceſſor incurs the penalty of 2 
Stat. ꝙ Ann. c. 20. | 

Alſo if no mayor be eleRed in a corporation, on the 
day appointed by charter, by the 3 officers, the next 
in place is to hold a court, and elect one the day follow- 
ing, Sc. or, in default thereof, the court of King's Bench 
may compel the electors to chooſe one, Wc. by writ of 
maxdamus, requiring the members who have a right to 
vote, to aſſembles themſelves on a day prefixed, and pro- 
ceed to election, or ſhew cauſe to the contrary; and 
wayors, Fc. voluntarily abſenting on the day of election, 
ſhall be impriſoned fix months, and be diſabled to hold 
any office in the corporation. 11 Geo. 1. c. 4. 

The authority of mayers is contained in the following 
particulars: The ſtatute 2 Ed. 3: c. 3. gives power to 
mayors to arreſt perſons carrying offenſive weapons in fairs, 
markets, c. io make affrays, and the diſturbance of 

By Stat. 23 H. 8. c. 4. Mayors, Sc. have power to 
ſer the price of ale and beer: And they are authoriſed to 


convict perſons ſelling ale without licence; and alſo to 


levy penalties on the offender by diflreſs, &c. 3 Car. 1. 


c. 3. And they are to cauſe quart and pint pots for the 


ſelling of ale, to be examined whether they hold their 
full meaſure; and to mark them, under the penalty of 
5 /. 11 & 12. 3. c. 15. Mayors, bailiffs, and lords 
of leets, are to regulate the aſſiſe of bread, and examine 
into the goodneſs thereof: and if bakers make unlawful 
bread, they may give it to the poor, and pillory the of- 


. - fenders, Sc. 5 Hen. 3. fl. 6. And the 8 Ann. e. 18. 


and 1 Geo 1. c. 26. direct, that mayors and chief ma- 


giltcates of towns, Sc. may in the day-time enter into 


any houſe, ſhop, bakehouſe or warehouſe, of any baker 
or ſeller of bread, to ſearch for, view, and try all or any 
of the bread there found; and if the bread be wanting in 
goodneſs, deficient in baking, under weight, or not 
troly marked ; or ſhall confiſt of any other ſort than what 
is allowed, the ſame bread ſhall be ſeiſed and diſtributed 
to the poor: And the former ſtatute impoſes a penalty of 
40s. for wan: of weight, or not being marked as appoigt- 
ed, Sc. but this is made 51. for every ounce wanting in 


weight, and 23. 64. if under an ounce, (complaint be- 
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ing made, and the bretd weighed :beforb a mas: 7 
within twenty-four hours) by — 1 Ges. 1. hs . 
bakers ſelling their large bread at a higher price tha 
by mayor, We. ſhall forfeit 20s. to the informer 8 
levied by diſtreſe, Cc. See 31 Geo, 2. c. 29. f 

Moyors, &c. are empowered to make enquiry. ; 
offences committed againſt the Sat. 1 Ex. c. 2. end 
requires that the common prayer be read in charcheg: ar 
that the churchwardens do their duty in preſentin th 
names of ſuch perſons as abſent themſelves from — . 
on Sundays, c. Head officers of corporations are to = 
point and ſwear overſeers or ſearchers to examine into . 
fects of northern cloth, We, and the overſeers ſha]! 2. 
ſeal of lead to cloths, expreſſing the length and breadib; 
and if they find any faulty, or ſealed with a falſe ſea). 
Se. they ate to preſent the ſame at the next quarter. 
ſeſſions, Mayors, Se. neglecting their duty, are liable 
to a penalty of 51. 39 Eliz. cap. 20. Mayors may de. 
termine whether coin offered in payment be counterfeited 
or not; and tender an oath to determine any queſtion re. 
lating to it. 9 & 10W. 3. c. 21. Chief magiſtrates of 
ports, where goods are conveyed away, which are liable 
to cu/ioms, before entry made, and the duties agreed, 
are to grant their warrants for the apprehenſion of the 
offender, Ic. 12 Car. 2. c. 4. = 

By 23 Eliz. c. 9, Mayors, &c. may call before them 
and examine dyers, ſuſpected to uſe logwood in dying; 
and, if they find cauſe, may bind them over to the quar- 
ter- ſeſſions, where, on conviction, they are liable to a for- 
feiture of 20. But ſee Stat. 14 Car. 2. c. 11. and by 
the late act 13 Geo. 1. c. 24. Mayors and head officers of 
corporations, are to puniſh drunkenns, by impoſing a 
fine of 5s. on view, confeſſion, or proof by one witneſs, 
or cauſe the offender to be put in the ſtocks for fix hours, 
4 Jac. 1. c. 5. 21 Fac. 1. c. 7. And perſons fitting 
tipling in an alehouſe, inn, &c. are liable to puniſhment 
by mayors, who may levy 35s. 44. on ſuch offenders, for 
every offence, for the uſe of the poor, or cauſe them to 
be ſet in the ſtocks four hours; and the alehooſe-keepers, 
Sc. ſuffering tipling in their houſes, are ſubject to a pe- 
nalty of 10s. id. | 

Head officers and juſtices of peace in corporations, 
may inquire of forcible entries, commit the offenders, and 
cauſe the tenements to be ſeiſed, c. within their fran- 
chiſes, in like manner as juſtices of peace in the county, 
8 H. 6. c: 9. 5 | 

Mayors, c. ſhall enquire into unlawful gaming, 
againſt the Stat. 33 Hen. 8. c. 9. They are to ſearch 
places ſuſpected to be gaming-hbouſes, and levy penalties, 
Se. and they have power to commit perſons playing # 
unlawful games. | | 

Horſes ſlolen, found in a corporation, may be redeemed 
by the owner, making proof before the head officer of 
the corporation of the property, &c. 31 Eliz. c. 12. 

Mayors and head officers in corporate and market-towns, 
and lords of liberties and their ſtewards, are to appoint 
and ſwear two ſkilful perſons yearly, to be ſearchers and 
ſealers of leather ; and they are to appoint tryers of inſuf- 
ficient leather, andof leather wares: Searchers not doing 
their duty to forfeit 40s. and triers 5/, 1 Jac. 1. cap. 22. 

Perſons robbing orchards, hedge-breakers, Ec. are 
puniſhable by mayors; and a perſon on conviction by the 
oath of one witneſs, ſhall pay to the perſon injured ſuch 
damage as the mayor, &c, ſhall think fit, or be whip- 
ped. 43 Eliz. c. 7. ; 

Mayors, Ac. on receipt of precepts from ſheriffs, (when 
writs are iſſued for elections) requiring them to chooſe 
burgeſſes or members of parliament, by the citizens, Oe. 
are to proceed to election, and make returns by indenture 
between them and the electors; and making a falſe return, 
ſhall forſeit 401. to the King, and the like ſom to the 
party choſen, not returned, Ge. 23 Hl. 6. c. 14 See 
the Sat. 2 Geo. 2. c. 24. 1 | 

In time of ſickneſe; a tax may be laid on inhabitants 
of corporations, for relieving ſuch perſons as have the 


| | 4 
plagut, by mayors,” &c. who are to appoint ſearchers an 
Cs of the dradr And if any infected perſons ſhall 0 
abroad with ſores upon them, after an head officer hat 


it is felony; and i 
commanded them to keep at home, it is fe oo able _ 


vagrantse 


they have no ſores about them, they are pu 
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| vagrants. 1 Jae. 1. c. 31. The Stat. 43 Elite. t. 2. 


which directs that the father, grandfather, mother, 


randmother, and children, of every poor perſon, ſhall 
be aſſeſſed towards their relief by jaſtices, and which im- 
powers juſtices of peace to order a poor's rate or tax, 
and overſeers of the poor, Ic. to place forth appren- 
tices, and ſets forth the office of overſeers; gives the 
like authority to the head officers in corporate towns, as 
juſtices of peace have in their counties; which ſaid juſtices 
are not to intermeddle in corporations for the execution 
of this law. 1 4 hg . ' 

Mayors, bailiffs, and other head officers of corporate 
towns, &c. are to make proclamation for rioters to diſ- 
perſe as follows: Our Sovereign Lord the King charges and 
commands all perſons aſſembled, immediately to diſperſe them- 
elves, and peaceably depart. to their habitations „ #pon pain 
of impriſonment, &C. And if the rioters, being tue in 
number, do not diſperſe within an hour after, it is felony 
avithout benefit of clergy, &c. 1 Geo. 1. fl. 2. c. 5. 

Matters relating to /ervants, and apprentices, may be 
determined by mayors; who have power to compel per- 
ſons to go to ſervice, &. 5 Eliz. c. 4. Mayors may ar- 
reſt ſoldiers departing without licence: And they are to 
be preſent at muſters ; quarter and billet ſoldiers, c. 18 
Hen. 6. c. 18. 1 Geo. 1. c. 47, Ce. Perſons uſing 
games on a Sunday forfeit 37. and 4 d. to the uſe of the 
poor; carriers, &c. travelling on that day 20% and per- 
ſons doing any worldly labour thereon 5 f. all leviable 
by warrant from mayors and head officers of corporations, 
as well as other juſtices. 1 Car, 1. c. 1. 3 Car. 1. c. 
2. 29 Car. 2. c. 7. And by 3 Car. 1 c. 4. If any per- 
ſon ſhall profanely ſwear or curſe in the preſence of a 
mayor, Ic. or be convicted thereof before him, by the 
oaths of two witneſſes, he ſhall forfeit for every offence 
1s. to the uſe of the poor, or be ſet in the ſtocks three 
hours: but the ſtatute 6 7 V. 3, confines the forfei- 
ture of 14. to ſervants, labourers &c. other perſons be- 
ing ordered to pay 2s. and double, treble, &c, on re. 
| peating the offence. SY he —Y 

Vagrants, or other idle and diſorderly perſons, blind, 
lame, &c, or pretending to be ſo, begging in ſtreets, a 
mayor or conſtable may cauſe them to be whipped. 12 Ann. 
ft. 2. c. 23. By former ſtatutes, mayors are empowered to 
make paſſes of vagrants; and juſtices in liberties and cor- 
porations'are to iſſue warrants to conſtables, &c. to make 
| a ſearch for and apprehend vagrants before the quarter 
ſeſſions. Mayors are to ſet the rates and prices of coopers 
voelſels; and appoint ſearchers and gaugers of veſſels for 
fifth, Ec. 11 H. 7. c. 4. 8 Elix. c. . | 

In every city, town, c. there is tobe a common ba- 
lance, and ſealed weights, under divers penalties; there 
is alſo to be a common buſhel ſealed. 8 Hen. 6. c. 5. 
11 H. 6. c. 8. And mayors, &c. are to provide a mark 
for the ſealing of weights and meaſures, being allowed 1 4. 
for ſealing every buſhel and hundred weight; and a 
half- penny for every other meaſure and half-hundred 
weight, etc. Mayors and head officers of corporations, 
etc; ſhall view all weights and meayures once a year, and 
puniſh offenders uſing falſe weights; and they may break 
or burn ſuch weights and meaſures, and inflict penalties, 
etc. If they permit perſons to ſell by meaſures not ſealed, 
they ſhall forfeit 5 J. Sealing weights not agreeable to 
the ſtandard, is liable to the ſame penalty; and refuſing 
to ſeal weights and meaſures, ſubjects them to a forfei- 
ture of 40s. 7 H. 7. See 31 Geo. 2. c. 17. . 9. Mayors, 
etc. are to inſpect and order the ſize of faggot, billet, 
tale ver, & c. 43 Eliz. c. 14. See Corporation, and 
Tuſtices. $ 

Mead and Metheglin, Pay 11 4. exciſe in all by the 
ſtatutes 12 Car, 2. c. 23, 24. 22 C23 Car. 2. c. 5. 
1 V. & M. c. 3z. 5 V. & M. c. 20. 4 Aan. c. 6. 8 
Ann. c. 7. 2 | th 

Meal, May be exported duty-free. 11 & 12 V. z. 
c. 20. How many ſacks of meal may be carried at 
one load in London and Wefiminfler, 6 Geo. 1. c. 6. 

Meal⸗Bents, Certain rents heretofore paid in meal by 
the tenants of the honour of Clun, to fnake meat for the 
lord's hounds ; they are now payable in money. 

Meals. The ſhelves of land, or banks on the ſea coaſts 
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| - Meati, (medine) Sighies the middle betwbeh tiv 


extremes; and that either in int or dignity. In time it 
is the interim betwixt one act and another; and applied to 
mean profits of lands between a diſſeiſin and recovery, etc: 
As to dignity, there is a lord mean or meſne, that holds of 
another lord; and mean tenant, etc. My/ne likewiſe fig- 
nifieth a writ; which lies where there is lord męſne and te- 
nant; and the tenant is diſtrained by the ſuperior lord; 
for the rent or ſervice of the mean, (or me/ne,) who ought 
to acquit him to the other lord, then the tenant ſhall have 


his avrit neſue; and if the mean lord appear not, he 
ſhall loſe the ſervice of the tenant, and be fore-judged of 


his ſeigniory, and the tenant ſhall immediately become 
tenant to the chief lord. Alſo in ſuch caſe, the tenant by 
writ may recover damages if he be diſtrained; and the 
mean lord be compelled to pay the rent, and do the ſer- 
vices. F. N. B. 135. 13 Ed. 1. c. 9. If a man bring 
a writ of zze/ae where he is not diſtrained, yet it is main- 


| tainable, but then he ſhall. not have damages; for it is 


brought only to be acquitted, ere. And tenant for life, 
where the remainder. is. over in fee, ſhall have this writ 
againſt the mene. 7 H 4. 12. 15 H. 6. New Nat. Br. 
330 One brought a writ of agſue againſt a man, becauſe 
he did not acquit the plaintiff of a rent- charge demanded, 
r. when he by his deed bound himſelf and his heirs to 
warrantand acquit him; and it was held good: And if a 


man have judgment to recover in this writ, if he be nor 


— 


N 


} 


of Norfolk, are called the Meals and the Males, Cowel. 


| 


afterwards acquitted, he may have a diſtringas ad acquie- 
tandum againſt the neſne; and ſcire facias againſt the 
lord, Stat, Meſtu. 2. c. 9. 14 Ed. 3. See Meſne. 


Form of a Writ of Maſae. | 


* EO RGE the Third, &e. To the e S. Com- 
AJ mand A. B. hat juſtly, &c. he acquit C. D. of the 
Service which E. F. exadts from him of his freehold that 
he bulds of thr ſaid A. B in W. wwhberesf the ſaid A. who 
is meſne betwwixt the ſaid E. and C. ought to acquit bim; 
and whereupon be complains, that for his default be is diſ- 
trained; and unleſs, &c. „ 


Meale, mgſnagium A meſſuage or dwelling-houſe. 
Kitchin, 139. and F. N. B. 2. Stat. Hiberniæ, 14 
H. 3. and 21H 8. 13. Alſo a meaſute of herrings, 
containing five hundred ; the half of a thouſand is called 


mea ſe or meſe, Merch. Dict. ; 


Weaſon-due, In French Mai/on de Dieu, Donius Dei ; a 
houſe of God, a monaſtery, religious houſe or hoſpital; 
the word is mentioned 2 & 3 P. & M. cap. 23. 39 El. 
5. and 15 Car. 2. 7. | | 

Weaſure, /#1ex/#r4) Is a certain quantity or proportion 
0 ny thing fold; and, in many parts of England, is one 

umel. 1 

The learned Blackfont, in treating of the King's prero- 
gative, ſays, the regulation of weights and meaſures, 
for the advantage of the public, ought to be univerſally 
the ſame throughout the kingdom; being the general 
criterions which reduce all things to the ſame or an equi- 
valent value. But, as weight and meaſure are things 
in their nature arbitrary and ancertain, it is therefore ex- 
pedient that they be reduced to ſome fixed rule or ſtandard: 
which ſtandard it is impoſlible to fix by any written law, 
or oral proclamation; for no man can, by words only, 
give another an adequate idea of a — 4 
weight. It is therefore neceſſary to have recourſe to ſome 
viſible, palpable, material ſtandard; by forming a com- 
pariſon with which, all aveights and meaſures may be re- 
duced to one uniform ſize; and the prerogative of fixing 
this ſtandard, our ancient law we/fted in the crown; as in 


| Normandy it belonged to the Duke. (Gr. Couftors, c. 16.) 
This ſtandard was originally kept at Winchefter: and we 


find in the laws of King Edgar, (cap. 8.) near a century 
before the conqueſt, an. injunction that he one meaſures 
which was kept at Wincheſter, ould be al ſer ved through- 
out the realm. Moſt nations have regulated the ſtandard 
of meaſures of length by compariſon with 755 parts of the 
human bady ; as the palm, the hand, the ſpan, the foot, 
the cubit, the aua, (or arm) the pace, and the fathom. 
But, as theſe are of different dimenſions in men of dif. 


ferent 
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ferent proportions, our ancient hiſtorians (Will. Malmſb. 


 foruld be only one weight and one meaſure throughout the 


| ſons in every city and borough ; { Hoved. Matth. Paris.) 
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in vita Hin. 1. Spelm. Her, 1. apad Wilkins 299.) in- 
forms us, that a new ſtandard of longitudinal meaſure was 
aſcertained by King Henry the Firit; who commanded 
that the a1 or ancient ell, which anſwers to tbe modern 
yard, ſhould be made of the exact length of his own arm. 
Aud, one ſtandard of meaſures of length being gained, 
all others are cafily derived from thence; thoſe of greater 
length by multiplying, thoſe of leſs by ſubdividing, that 
original Randard. us, by the ſtatute called compoſtio 
ulzarum et perticarum, five yards and a half make a perch: 
and the yard is ſubdivided into three feet, and each foot 
into twelve inches; which inches will be each of the 
length of three grains of barley. 

Super ficial meaſures are derived by ſquaring thoſe of 
length; and meaſures of capacity by cubing them.— 
The flandard of weights was originally taken from corns 
of whear, whence the loweſt denomination of weights we 
have is ſlill called a grain; thirty-two of which are direct- 
ed by the ſtatute called compoſitio menſurarum, to compoſe 
a penny-weight, whereof twenty make an ounce, twelve 
ounces a pound, and fo upwards. And upon theſe prin- 
ciples the firſt ſtandards were made; which, being origi- 
nally ſo fixed by the crown, their ſubſequent regulations 
have been generally made by the King in parliament. 
Thus, under King Richard I. in his parliament holden 
at Weflminfter, J. D. 1197, it was ordained that here 


tingdem, and that the cuſtody of the affiſe or ſtandard of 
weights and meaſures ſhould be committed to certain per- 


from whence the ancient office of the King's au/xager ſeems - 
to have been derived, whoſe duty it was, for a certain 


fee, to meaſure all cloths made for ſale, till the office was 


aboliſhed by the ſtat. 11 &@ 12 I. 3. c. 20. 

In King John's time this ordinance of King Richard 
was frequently diſpenſed with for money; ( Heved. A. D. 
1201.) which occaſioned a proviſion to be made for in- 
forcing it, in the great charters of King John and his ſon. 
(9 Hem. 3. c. 25) Theſe original ſtandards were called 
pondus regis, and megſura domini regis; and are directed 
by a variety of ſubſequent ſtatutes to be kept in the Ex- 
chequer, and all weights and meaſures to be conformable 
thereto, But, as Sir Edward Cole obſerves, (2 Inft. 41.) 
tho* this hath ſo often by authority of parliament been 
enacted, yet it could never be effeſted; fo forcible is 
cuſtom with the multitude,” Black. Com. 1 J. 274, Ce. 
and ſee the Preceptor, Vel. 2. p. 384, &c. 

Magna Charta, c. 25. ordains, ** that there ſhall be 
but one meaſure, throughout England, according to the 
Handard in the Exchequer :” Which ſtandard, was formerly 
kept in the King's palace, and in all cities, market-zyowns 
and villages, it was kept in the churches, 4 AH. 273. 
By 17 Car. I. c. 19. there is to be one eveight and meaſure, 
and one yard according to the King's flandard; and whoever 
mall keep any other weight or meaſure, whereby any thing 
is bought or ſold, ſhall forfeit for every offence 55, And 
by 22 Car 2. c. 8, Water meaſure, as to corn or grain, 
or ſalt, is declared to be within the ſtat. 17 Car. 1. c. 19. 
And if any ſell grain, or ſalt, Cc. by any other buſhel, 
or meaſure, than what is agreeable to the ſtandard in the 
Exchequer, commonly called Winche/ter Meaſure; he ſhall 
forfeit 40s. tc. Notwithſtanding theſe ſtatutes, ip many 
places and counties, there are different meaſures of corn 
and grain; and tbe buſhel in one place is larger than in an- 
ther; but the lawfulneſs of it is not well to be accounted 
for, fince cuſtom or preſcription is not allowed to be good 
againit a ſtatute. Halt. 250. 

We have three different meaſures, wiz. one for wine, 
one for a and beer, and one for corn: in the meaſure of 
wine, eight pints make 2 gallon, eight gallons a firkin, 
ſixteen gallons a kkilderkin, half barrel or rundlet, four 
firkins à barrel, two barrels a hogſhead, two hogſheads a 
pipe, and two pipes make a tun. 15 R. 2. cap. 4. 1 
Hh 7. c. 4. 12 H. 7. c. 5. 

In meaſure of corn eight pounds or pints of wheat make 
the gallon, two gallons a peck, four pecks a buſhel, four 
baſhels « ſack, and eight buſhels a quarter, fe. 


| 


1 


ö 


feet and nine inches an ell, and five yards and 3 half, 
which is ixteen feet and a half, -make the perch, pole ci 
rod. 27 Bd. 3. c. 10. 4 80 ” 
Selling by falſe meaſures, being an offence by the 
Common law, may be puniſhed by fine, ee. upon a 
indickment at Common law, as well as by ſtatute. Se 
the Srar. 11 Hen. 7. cap. 4. which inflits Particuiar 
fines for offences, pillory, Se. 

The reſpective contents of a barrel of beer and ale, 12 
Car. 2. c. 23. ſedt. 20. c. 24. ſed. 34. 1 VJ. 8 37 
c. 24. /ef. 5. The buſhel of, corn and ſalt aſce;taineg, 
22 Car. 2. c. 8. 22 & 23 Car. 2. c. 12, 5 1. & M 
c. 7. ſet. 18. A meaſure of braſs ſhall be chained i, 
every market, 22 Car. 2 c. 8. ſe. 5. Conttables 89 
ſearch for unſealed meaſures, 22 Car. 2. c. 8. Jed. 6 
Where there is not a cle;k of the market, the, mavor. | 
Sc. ſhall ſeal meafures, 22 & 23 Car. 2. c. 12, ſt : 
Collectors of the exciſe to provide quarts and pints of 
braſs for ale in every market town, 116 12/7, 3. c. th 
fe. 3. Contents of Winchefler meaſure, 1 Ann, ft, 4 
c. 3. ict. 10. Water meature of fruit aſcertained; 1 
Ann, fl. 1. c. 15, Wine meaſure, 5 Ann. c. 27. J. 17. 

 Weaſurer, or Meter of woollen cloth, and of al; 
Sc. ls an officer in the city of London; the latter of great 


account. Chart. Jac. i. See Alnager. 


# Meaſuring Wonep. The lette:s patent, whereby 


ſome perſons exacted for every cloth made, certain money, 
beſides alnage, called meaſuring; money, revoked, Rox. 
Parl. 11 Hen. 4. | 

Mederia, Is 4 neu houſe, or place where mead or 

metheglin is made. Cartular. Abb. Glaft. MS, 29, 

dfee, A bribe or reward; and uſed for a com- 
penſation where things exchanged are not of equa! value. 
It is faid to come from the word meed, which ſignifies 
merit, Vide Cowel. . 

Medi & infimz manus homines, Men of a mean and 
baſe condition, of the lower ſort. Blount. | 

Medianus, Is a word uſed for middle ſize; medianus 
Bemo, A man of middle fortune, 

Mediatoꝛs of Queſtions, Were fix perſons authoriſed 
by ſtatute, who, upon any queſtion ariſing among mer- 
chants, relating to unmercatable wool, or undue pack- 
ing, &c, might before the mayor and officers of the fa- 
ple upon their oath certify and ſettle the ſame; to whoſe 
order and determination therein, the parties concerned 
were to give entire credence and ſubmit. 27 Ed. 3. 
fb. 2. c. 24. 4 

Medietas Linguz, or, Medietats Linguæ, Jury dt, 
Signifies a Jury or inqueſt impanelled, whereof the one 
half conſiſts of natives, and the other frangers; and is 
' uſed in pleas wherein the one party is a ſtranger, the 
other a denizen: And this manner of trial was firſt given 
by the Stat. 27 Ed, 3. cap. 8. Before which, this was 
obtained by the King's grant. Staundf. P. C. lib. 3. 
cap. 7. He that will have the advantage of trial per ne- 
dictatem linguæ, muſt pray it; for (it is ſaid) he cannot 
have the benefit of it by way of challenge. S. P. C. 158. 
3 Inft. 127. In petit treaſon, murder and felony, nedie- 
tas linguz is allowed; but for high treaſon, an alien 
ſhall be tried by the Common law, and not per medieta- 
tem linguz. H. P. C. 261. And a grand jury ought 
not to be de medietate lingue, in any caſe, Wood's Inf. 
263. Ag pptiant are excluded from this trial, 184 

eM. c. 4. But we read, That Soloman de Standfard, 
a Jew, had a cauſe tried before the ſheriff of Norwico, 
by a jury Sex probes et legales homines, et ſex legales Judæus 
de Civitate Norwici, Oe. Paſch. 9 Ed. 1. See Black. 
Com. 3 V. 360. 4 /. 166, 346. - ET 

Medio acquietando, Ts a judicial writ to diſtraio 3 
lord for the arquitting of a mean lord from arent, which 
he formerly acknowledged in court not to belong to bio. 
Reg. Judic. 129. See Mean. | , 

Mediterranean, Is that which paſſeth through — 
nidſi of the earth; hence the ſea which ſtretcheth itſe! 
from li to aft, dividing Europe, Aſa, and 4frica, 
called the Mediterranean Sea. The counterfeiting 
Mediterrantan paſſes for ſhips to the coaſt of Barbary, Ce. 
or the ſeal of the admiralty office to ſuch paſſes, 


And in other ncaſure; three barley corns in length make 
an inch, twelve inches a foot, three feet a yard, three 


without benefit of clergy. Stat. 4 Geo. 2. c. Aedlck, 


HF 


is felony 


+". 


that may be ſupplied by melius inquirena*. 2 Salk. 469. 
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Shedleke, (From the Fr. Myer) Ts that which Braden 
calls Medlitum, ind Ggnifies quarrelling or brawling. 


o i - 


Brad. lib. 3. tac. 2. cap, 35 
SMevpleta, A ſudden ſcolding at, and beating one ano- 
ther, Brad 1. 3. e. 3 1 
Webcppp, A harveſf-fupper or entertainment given 
to the labourers at harveſt- home. Placil. 9 Ed. 1. 


Cowell. © 


_ "Medtvay river, Pilots thereon how to be licenſed,” 5 


Geb. 2. b. 20. It was called Vaga by the Britons; the 
Saxons added Med. See Yagas 
Meer, /merds} Tho” an adjeftive; is uſed as a ſub- 
ſtantive to ſignify mer right.” Old Nat. Brev. 2. ids 
theſe words. This writ bath but two iſſues, viz. joining 
the miſe upon the meer, and that is to put himiel! in che 
Great Afiſe of our Sovereign Lord the King, or to join 
batrle. "Cowell, See Miſe. CCC 
Meigne, Is che ſame with mai/nada, Mon. Ang. Tom. 
2. p. 219. 55 1 . n d 
1 tap, (Fr. Maſuie) As the King's nein, the King's 
family, or houſhold ſervants. 1 K. 2. c. 4. 
Melaſſes. To What duties liable, 2 V. & M. ff. 2. 
F ͤͤͤ ] wü 
Meldfeoth, (Sax.) Was the recompence due and given 
to him who made diicovery of any breach of penal laut, 


* 1 


committed by another perſon; called the promoter or in- 


former's fee. Leg. Ing, cap. 20. 


Melius Inquirendum, Is a writ that lieth for a ſe- 


cond inquiry, where pariial dealing is ſuſpected; and 
particularly of what lands or tenements a man died ſeiſed, 
on finding an office for the King. F. N. B. 255. It has 
been held, that where an office is found agamtt the King, 
and a melius inquirendum is awarded, and upon that melius 
c. it is found for the King, if the writ be void for re- 
pagnancy, or otherwiſe, a new melius inquirendum ſhall be 
bad; But if upon the firſt melizs, it had been found a- 
gainſt the King, in ſuch caſe he could not have a new me- 
lias, &c. for then there would be no end of theſe writs : 
And if an office be found for the King, the party grieved 
may traverſe it; and if the traverſe be found againit him, 
there is an end of that cauſe; and if for bim, it is con- 


cluſfive. 8 Rep. 169. 2 Nel; 1008. If there is any de- 


fect in the points which are found in an inquiſition, there 


may not be a melius inquirendum; but if the inquiſition 


ſinds ſome parts well, and nothing is found as to others, 


A melius inguirendum ſhall be awarded out of B. R. where 
a coroner is guilty of corrupt practices; directed to ſpe- 
cial commiſſioners. 1 Fent. 181. Vide Mod. 8 2. Mich. 
22 Car, 2. B. R. Anon. See 15 Fin. Abr. tit. Melius 
inguirendum. ! FRA ; 
Members of Parliament, i. e. Members of the Houſe 
of Commons, the repreſentatives of the people, elected 
and deputed in the place of the people, to repeal old and 
uſeleſs laws, make new ones, and grant money, when re- 
quiſite, for the ſervice of government. þ 
Memories, Are ſome kind of remembrances or ob- 
H_ for the dead, in injunctions to the clergy. 1 
d. 6. | | 
Memorp, (ime of.) Hath been long ago aſcertain- 
ed by the law to commence from the reign of Richard the 
Firfl; and any cuſtom may be deſtroyed by evidence 
of its non-exiitence in any part of the long period, 
from his days to the preſent. See Black. Com. 2 V. 31. 
Menagium, A family: Mentioned in Triver's Chroni- 


cle, p. 677. and in Walfingham, pag. 66. 


Mendleke, Mentioned in Cron. Fuſlice of Peace, 
193. Is that which Bra&on calleth mealetum, lib 3. trad. 
2. cap. 35. It fignifies quarrels, ſcuffling or brawling. 
Cowell, 

Menials, (From mænia, the walls of a caſtle, houſe 
or other place) Are houſhold ſervants who live under their 
lord or maſter's roof; mentioned in the ſtat. 2 H. 4. 
c. 21. | 
Menla, Comprehends all patrimony, or goods and ne- 
ceſlaries for livelihood. —Dominicum eff proprie terra ad 
menſam a//ignata. | 

Menlalia, Such parſonages or ſpiritual livings, as 
were united to the tables of religious houſes, and called 
mer/al benefices among the Canonifts» And in this ſenſe it 


A 


A. 
Py 


| (bar. Glaſton. p. 117. 


i a * | 
M E R 
I 


| is taken, where mention is made of appropriations, 421 
menſam ſux. Blunt. 
-  Wenſara, Is taken ſor a buſhel of corn, Ge. 


* Wenſura Regalis, The Kings ſtandard meaſure; kept 


in the Exchequer, according to which all others are to be 
made. See Stat. 17 Car. 1. and tit. Meaſure. 
„or Mere: Words which begin or end with thoſe 


ſyllables ſiguify fenny places. Cocvell. Seer Mara, or 
$1753 8 903 19 0 


Mere, à lake or great pond,” -» -© -\ - 
era noſtis, Midnight, '- 14. 5 
Mercennarius, A hireling or ſervant. Cartalar. Ab- 


— 
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Merchant, (mercator] Is one who buys and trades in 
any thing: And as 'merchandi/e includes all goods and 
wares expoſed” to ſale in fairs or markets; ſo: the word 


| merchant formerly extended to all ſorts of traders huyers 


and ſellers.” But every one who buys and ſells is not. at 
this day under the denomination of a nerebant; only 

who traffick in the way of commerce,” by importation or 
exportation, ot carry on buſineſs' by way of emption, ven- 
dition, barter, permutation or exchange, and who make 
it their living to buy and ſell, by a continued aſſiduity, or 
frequent negotiation, in the myſtery of merchandiſing, are 
eſteemed merchants. Thoſe who buy goods, to reduce them 
by their o art or induſtry, into other forms, and then 
to ſell them, are artiſcers, not merchants : Bankers, and 
ſuch as deal by exchange, ace properly called merchants. 
Lex Mercat. 23. N dt en; to 


n * * SI RL # . 
' Merchants were always particularly regarded by the 


Common law; tho' the municipal laws of England, or in- 
deed of any one realm, are not ſufficient for the ordering 


ing to commerce; meichandiſe being ſo udiverſal-and ex- 
tenſive thatit is impoſſible; therefore of the Laau Merchant 
(fo called from its univerſal concern) all nations take ſpe- 
cial knowledge; and the common and ſtatute laws of this 
kingdom leave the cauſes of ' merchants in many caſes: to 
their on peculiar law. III. 
The law of England, as a commercial country, pays a 
very particular regard to foreign merchants in innumer- 
able inſtances. By Magna Charta, c. 30. it is provided, 
That all merchants (unleſs publicly prohibited before- 
hand) ſhall have ſafe conduct to depart from, to come in- 
to, to tarry in, and to go thro* England, for the exerciſe 
of merchandize, without any unreaſonable im poſts, except 
in time of war; and, if a war breaks out between us 


| and their country, they ſhall be attached (if in, England) 


without harm of body or goods, till the King or his chief 
juſticiary be informed how our merchants are treated in 
tae land with which we are at war; and, if ours be ſecure 


in that land, they {hall be ſecure in ours, | _- 


This ſeems to have been a common rule of equity among 
all the northern nations; for we learn from Stiernbooł, 
(de jure Sueon. J. 3. c. 4.) that it was a maxim among 
the Goth, and Sqwedes, ** quam legem exteri nobis, poſure, 
eandem illis ponemus.” But it is ſomewhat extraordinary, 
that it ſhould have found a place in Magna Charta, a 
mere interior treaty berweea the King and his natural- 
born ſubjects: which occaſions the learned Menteſuien to 
remark with a degree of admiration, ** that the Englifo 


have made the protection of Foreign merchants one of 


«© the articles of their national liberty.” But indeed it 
well juſtiſies another obſervation which he has made, 
* that the Englipþ know better than any other people 
„upon earth, how to value at the ſame time theſe 
e three great advantages, RELIGION, LIBERTY, and 
© COMMERCE,” Black. Com. 1. 260, 
In the reign of King Ed. 4. a merchant firanger mad 
ſuit before the King's Privy Council, for ſeveral bales of 
filk felonioufly taken from him, wherein it was moved, 
that this matter ſhould be determined at Common law; 
but was anſwered by the Lord Chancellor, that as this ſuic 
was brought by a merchant, he was not bound to ſue ac- 
cording to the law of the land. 13 Ed. 4. In former 
times it was conceived, that thoſe laws that were pro- 
hibitory againſt foreign goods, did not bind a merchant 
ſtranger: but it has been a long time fince ruled other- 
wile; for in the leagues that are now eſtabliſhed between 
nation and nation, the laws of either kingdom are ex- 


| 


cepted ; ſo that as the Englip in France or any other fo- 
70 reign 
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reign country in amity are ſubject to the laws of that 


country where they reſide ; ſo mult the people of France, 


or any other kingdom, be ſubje& to the laws of Cg 


when reſident here. 19 Hen. 77. 

Bayliſs merchants are not reſtrained to depart the king- 
dom without licence, as all other ſubjects. are; they may 
depart, and live out of the realm, aud the King's obe- 
dience, and the fame is nq contempt, they being exgepted 


out of the ſtatute 5 R. 2. c. 2, And: by the Common law, 


they might paſs the ſeas without licence; tho? pot to mer- 
chandile. leb. 12 and 13 Flix Dyer 00. 


If any diſturbance or abuſe be offered them, or any 


other mercbant in a corporation, aud the head officer 
there do not provide a remedy, the. franchiſe. ſhall be 
ſeized ; and the diſturber ſhall anſwer. double damages 
and ſuffer one year's impriſoament, Wc, by Stat. 9 £9. 


3. ce 1. All azerchants (except enemies] may ſafely. come 


into Eaglasd with theit goods and merchandiſe, 14 KA. 


3. Merchant ſtrangers may come into this realm, and de- 


part at their pleaſure; and they ate to be friendly entet- 
tained... 5 R. z. c. 1. And merchants alien ſhall be uſed 
in this kingdom, as denizens are in others, by the ſtatute 
5 Hen. 4. cap. 7. ; i FOES af | K . 
Ia difference ariſe between the King and any foreign 
Rate, alien merchants are to have for:y days notice, or 
longer time, to ſell their effects and leave. the kingdom. 
27 £d.. 3. cap. 17. All nercbauss may buy merchandiſes 
of the ſtaple: And any merchant may deal in more mer- 
chandiſes than one; he may buy, ſel}, and tranſport all 
kinds of merchandiſe. 27 EA. ee 38, Ed. 3. 
r I | =O. MEE. 1 ; 
All the King's ſuhjects are to have a free trade to and 
from France, Spain, and Portugal. 3 Jace I. c. 6. lt 
ſhall be lawful for merchants to tranſport iron, armour, 
piſtols, muſkets, ſaddles, ſwords, bridles, c. Stat.. 2 
Car. 2. c. 4. Merchants, Fc. corrupting. or adul:e- 
rating wine, or ſelling the ſame adultetated, ate liable to 
penalties, by 1 W. & M. Se. I. c. 34. On importation 
of tobacco, merchants have an allowance of 8 per cent. 
Se. 12 Ann, cap. 8. Vide Caſtom of Merchants. | 

Various reſttaints are laid on merchants, eſpecially to 
prevent their carrying of gold and filver out ot the na- 
tion, Sc. hy the ftatute law, wide 18 Ed. 2. c. 21. 4 
H. 4 c. 15. 5H 4- . 9. 8 f. 6. c, 24. 3 4.7. 
#,-8: 1 N. 30 c. 9. H. . 11. hy 

If a perſon, who is otherwiſe no merchant, beiog be 
yond fea, takes up money and draws a bill upon. a mer- 
chant, he cannot, in an action brought upon this bill 
againſt” him as the drawer thereof, plead that he was no 
merchant; for! the very taking up the money and draws 
ing the bill makes him a merchant lo this purpoſe. Comb. 
152. | | | 
8 includes all ſorts of traders as well and as pro- 
perly as merchant adventurers. D. 279. 6. cites Spelm. 
Guilda. A merchant taylor is a common term; per 
Ch. J. 2 Salk. 445. x 

The cuſtom of merchants 7s part of the Common Jaw 
of this kingdom, of which the judges ought to take no- 
tice; and if any doubt ariſe about the cuſtom, they may 


ſend for merchants to know the cuſtom; per Hobart Ch. J. 


Winch, 24. an 
The Lex mercatoria'is allowed, for the benefit of trade, 


to be of the utmoſt validity in all commercial tranſaQions : 
for it is a maxim of law, that ** cui/ibet in ſua arte creden- 
dum eſt. Black. Com. 1 J. 75. See 3 New Abr. tit. 
Merchants. | | 
There are companies of Merchants in London for carrying 
en conſiderable joint trades to foreign parts, wiz. The 
merchant adventurers, the company eſtabliſhed in England 
for the improvement of commerce; which was etected by 
patent by King Ed. 1. merely for the exportation of wool, 
Ec. before we knew the value of that commodity, and at 
a time when we were in a great meaſure ſtrangers to 
trade. The next company was that of the Barbary mer- 
chants, incorporated in the reign of King Hen. 7, A com- 
pany of merchants trading to the north, called the Maſcouy 
or Ru/jia Company, was eltabliſhed by King E. 6. and en- 


couraged with additional privileges, by Queen Mary, 


Qaeen Elizabeth, Cc. The Barbary merchants decaying 
towards the latter end of Queen Elizabeth's reign, out of 


| 
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their ruins aroſe the Lewant ot Tun een who frt 


trading with N eie, and then with Turkey, furnithed 

land that way with the Eaft-Indig com modities : The . 
b. er Haspe factories, at Confanting 
Smyrna, Aleppo, rom the, flouriſhin fate of th. 


Leven or Tarkey Company, in a Copy, wie of Queen 


Flix. ſprung. the Old Ea/i+lndia, Company, who havin 

ted out ſhips of force, brought — 5 at FN 
hand, .the;/adias commodities, formerly (old to agli 
by diſtant, Exropeqnez,apd. they having obtained many 
charters, and grants from, the crown, in their favour, 


were ſole maſters of that ,advantageouy traſfek; api] at 


Jaſt a bew company was incorporated by King I, 2,,, 
9 . 3. en their lending governmenz two millions of 
money; and both theſe companies, after the expiration of 
A certain term, were by articles gnited,  ' — 
In the 21ſt year of Queen Elizabeth, the Eafland Con. 


L of Merchants was erected; and in, King Clark the 


Second's time, that company was confirmed, with full 
power to trade in Nerauay, Sueden, Poland, and other 
Eaſtland countries. The Royal African Company had their 
charter granted them in the, 14th year of Kiog Char, 2 
And by g & 10 JW. z. they are to maintain all forts, 


c. King. Charles 2. alſo by commiſſion under the Great 


Seal. of Eng/ana, conſtituted. his Royal Highneſs any, 
Duke of Tors, (afterwards. King Jam. 2.) Edward Earl 
of Clarendon, and others, to be a council for. the Rezal 
Fiſhery , England, and declared, himſelf to be the pro- 
tector of it; and in the 29th year of his reign, he incor. 


porated them into a company. King Vill. 3. in the fourth | 


year of his reign, eſtabliſhed a Greenland Company. 

By flat. 9 Ann. c. 21. to pay the debts of the army, 
navy, Sc. amounting, to near ten millions, the Scuch.. 
Sea Company of Merchants. was erected ; who having ad- 
vanced that money, the duties upon wines, vinegar, to- 
bacco, gc. were appropriated as a fund for payment 
of the, intereſt, after the rate of 6/, per cent. Sc. The 
company is to have the ſole trade to the Seuth=Seas; and 
others trading thither ſhall forfeit their ſhips and goods, 
and double, value: and the corporation is to continue for 
ever; but the funds are ſubje& to redemption by patlia- 
ment. This company had their capital ſtock very much 
enlarged in thereign of King Geo, 1. And to raiſe money 
lent, were empowered to. make calls or take in ſubſcrip- 
tions, &c. as they thought fit; and on this foundation, 
the late Sourh-Sea ſcheme was executed: but, to retrieve 
credit, afterwards part of the ſtock. of the Sourb- Sa 
company-was ingrafted into the capital ſtock of the Za/t- 
ludia company and the Bank of England; and after that, 
half the ſtock was converted into annuities at 4. per 
2 Since which a farther reduction thereof hath been 
made. | H | 

This ſhort 4;/tory of our Companies of Merchants, which 
have ever had many and great privileges, and are atlength 
become of double uſe, i. e. to enlarge commerce, and 
ſupply the neceſſities of the ſtate, in ſome meaſure, ſhews 
the progreſs and increaſe of our trade, and the wealth of 
the nation: tho? we muſt nevertheleſs obſerve, that they 
are a kind of monopolies erected by law; and if the power 
granted them is abuſed, are of fatal conſequence; for 
which we need only inſtance the ever memorable year 


1720, when the ſub-governor and directors of the South-. 


dea company incurred a. forfeiture of their eſtates by 
ſtatute, and were diſabled to hold any offices, Cc. for 
their vile conduct, which tended to the ruin of thb pub- 
lic. . 
| Over and above theſe companies, there are the Duc 
Merchants thoſe who trade to the Maſt Indies; the Ca- 
nary Merchants; Italian Merchants, who trade to Leg- 
horn, Venice, Sicily, &c. The French and Spaniſb Mere 
chants, c. , 
Werchenlage, ( Merciorum Lex) Was the law of the 
people here called the Mercians. Cambden in his Britannia 
ſays, That in the year 1016, this kingdom was divided in- 
to three parts; whereof the 4/7 Saxons.had one, genes: 
ing it by the laws called Mſt Saxon-lage, which contain? 
Kent, Suſſex, Surry, Berks, Hampſbire, Wiits, Somer/tt, 
Dorſet, and Devon : The Danes had the ſecond, n. 
ing York, Derby, Notting bam, Licteſier, Lincoln, me a 
ampton, Bedford, Bucks, Hartford, Hſex, Middle/ex, / wy 
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punithing offences, not directly cenſured by the law. 


ants of Romney Mar ſb in Kent were anciently called. Cowell, 


| i 


511, Suffolk; Cambridge and Huntington; Which was 
une. 1 the: laws called Dane-lage+. And the third 


* 


called Marcbenluge; and contained Gloucefter, Worcefter, | 


Hereford, Warwick, Oxford, Chefler, Salop and Stafford: 
from which three, King Wil. 1.:choſe the beſt; and with 
other laws ordained them to be the laws of the kingdom; 
Cand. Brit. 94. Ser Molmition laws. 
Merehet, ¶ Mercberum) A fine or compoſition paid by 
inferior | tefiants to the lord, for liberty to diſpoſe their 
daughters in marriage. No baron, or military tenant; 
could marry his ſole daughter and heir, without ſuch 
leave purchaſed fram the King, pre maritando filia. And 
many of our ſervile tenants could neither ſend their ſons 
to ſchool, dor give their daughters in marriage, without 
expreſs licence from the ſuperior lord. See Kennet's Gleſ- 
ſary in Maritagium. See Marchet. n 
Mercia, Is: uſed in many places in the Monaſtie. for 
amel samen : d r’ f q 55 7 | 
Mercimonſatus Angliæ, Was of old time uſed for the 
impoſt of England upon merchandiſe. - b 
Mercuries, Or vendors of printed books or papers. 
D bt pi ho ihe 0h, 5G RY LES 
Mercy, The arbitrament of the King - or judge, in 


u 


11 H. 6. c. 2. See Miſericerdia. „ ee 

Merger, Is Where a leſſer eſtate in lands, r. is 
drowned in the greater: as if the fee comes to tenant 
for years, or life, the particular eſtates are merged in the 
fee: but an eftate-ta'l cannot be merged in an eflate in 
ſee; for no eſtate in tail can be extinct, by the acceſſion 
of a greater eſtate to it. 2 Rep, 60, 61. If a leſſor, who 
bath the fee, marries with the leſſee for years; this is no 
merger, becauſe he hath the inheritance in his own, and the 
leaſe in right his auift. 2 Plowd. 418. And where a 
man hath a term in his own right, and the inheritance 


deſcends to his. wife, ſo as be hath a freehold in her | 


right, the term is not merged or drowned, Cro. Car. 275. 

Vide 15 Vin. Abr. tit. Merger. Ns : 
Merlcum, A. lake; from the Sax. mere, lacus. 

Maneria, molendina, merſca, et mariſca. Ingulph. p. 861. 
Merle⸗ dare, (Sax. Incola paludam) So the inhabit- 


WMertlage, Seems to be a corruption of, or a Law- 
French word for martyrology. See Hil, g Hen. 7. 14. 6, 
for it being aſked what was meant by mertlage, the book 
ſays, Ceo e Kalender univerſal in Þ Fgliſe de c'eſt realm, 
lex queux priefts ſont lies d'obſerwe et ne pluis, A church 
kalendar or rubric. Cowell. | 

Merton. Statutes made there, 20 Hen. 3. 

Melne, (Medius) Signifies him who is a lord of a 
manor, and ſo hath tenants holding of him; yet himſelf 
holds of a ſuperior lord, Cowell, See 15 Vin. Abr. tit. 
Meine. | 

Forejudger by default given the writ of neſue, Proceſs 
in the writ of me/ze regulated, and remedies provided for 
the tenant peravaile, Sr. Weſt, 2. 15 Ed. 1, c. 9. See 
Mean. 4 
Melnalty, /medietas) Signiſies the right of the me/ne, 
as the meſnalty is extindt. Old Nat. Br. 44. | 

Meſſarius, (from nes? The chief ſervant in huſ- 
bandry, or harveſt-time, now called a bailiff in ſome 
places. Mon. Angl. tom. 2. p. 832. Alſo this word is 
uſed for a mower or reaper; one that works harveſt- work. 
Fleta, lib. 2. c. 75. 

 Wellenger, Is a carrier of meſſages, particularly im- 
ployed by the Secretaries of State, t. and to theſe com- 
mitments may be made of ſtate priſoners; for though re- 
gularly no one can juſtify the detaining a perſon in cuſtody: 
out of the common gaol, unleſs there be ſome particular 
reaſon for it; as if the party be ſo dangerouſly ſick, that 
it would hazard his life to ſend, him thither, tc. yet it is 
the conſtant practice to make commitments to meſſengers ; 
but it is ſaid, it ſhall be intended only in order to carry- 
ing the offenders to goal. 1 Salk. 347. 2 Hawk. P. C. 118. 
Aa offender may be committed to a meſſenger, in order 
to be examined before committed to priſon z and though 
ſuch commitment to a meſſenger is irregular it is not 
void; and a perſon charged with treaſon, eſcaping” from 


* 


; 
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the reign of King Hen, 1. 
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- ' Meſſengers ot the Exchequer, Are officers attending 
that court; they are ſour in number, and in nature of 


art was in the poſſeſſion of the Mercians, whoſe law was | purſutvants to the Lord Trea ure! 


Medſſe Thane, Signißes a prieft,:» The garen: called 


every man thane, who was gbove the common rank; ſo 
meſſe thant was he cube ſaid maſt; and worules thant was 
a ſecular man of quality, Cowell. 

Meſlina, Reaping time, harveſt, Id ß. 
Meſſuage, ( Maſnagium., Is properly a dwelling-houſe, 
with ſome adjacent land aſſigned to the aſe thereof. Vi. 
Plowden, 169, 170. where it is ſaid, that by the name of 


chard, Aa dove-houſe, -2- ſhop, a -mill; a cottage, a toft, 


their ſingle names. Meſngium in Scotland, ſignifies the 


A præcipe lies not 'de domo, but de meſſungio.' Co. Lit. 
eaps. i! 05 i Af Big 13518 Todie 61m, 198 Haut 3 wet 

Meſtilo, Me/ſine, or rather me/ce/lane, that is, wheat 
and rye mingled together. It nonam garbam frumenti, 


Par. 1. m. 666 ;- £919 | EY 
- Metal, ' The exportation of iron, braſs, copper, lat- 


tin, bell and other metal, anciently reſtrained. 28 Ed. 3. 
c. 5. 33 Hen. 8. c. 7. 2 & 3 Ed. 6. c. 37. Bat per- 
| mitted by 5 V. & M. c. 17. Metal prepared for bat- 


tery, to what duties liable. 4 V. C MH. c. 5. 8 


by the lord to cuſtomary tenants, as a reward and en- 
couragement for their duties of labour Stipendia et mete- 


vantur. Ryley's Plac. Parl. 3911 
Wetegavel, (Sax. cibi gablum. ſeu vectigal) A tribute 


kingdom, as well with the King's tenants as others, till 


Meter of coals in Loadon, &c. from metior,. to mete od 
meaſure a thing. Vide Mea ſurer. A 2 a0 430003 


* 


Metheglin, / Brit. Meddiglia) An old Britiſh drink 


land; it is mentioned in the Statute 15 Car 2. c q. 

Metteſhep, Mettenſchep, Was an acknowledgment 
paid in a certain meaſure of corn; or à fine or penalty 
impoſed on tenants, for their defaults in not doing their 
cuſtomary ſervices, of cutting the lord's corn. Payech, 
Antig. 495. . : * 7 4 : " 
Meum e Tuum, Are Latiz words uſed for the proper 
been the ground of many controverſies, ' | 

Mepa, A mey or mow of corn, as anciently uſed; and 


put it on an heapin the barn, Cariabunt Bladum 
per unum diem cum ana carecta, et inveniunt unum hominem 
ad faciendum meyas in grangio. Blount. Ten, 130, 
Micel⸗gemotes, Micel⸗Aynods, The great councils 
in the Saxon times of King and noblemen, were called 
Wittena-gemotes, and after Micel-fnods and Micel-gemotes, 
1, e. Great and general aſſemblies. Cowell, See Black. 
Cem. 1. 19... e . 


gemote, which ſee, and alſo Black. Com. 1 V. 147. 


held, 14 H. 6. c. 4. In actions triable by Middleſex 
Jurors, they ſhall be called the fourth day, c. 8 Ed. 4. 
c. 3. Inhabitants of eſmin/ter exempt from ſerving on 


Je, 9. Deeds and wills to be regiſtered there. 7 Han. 
c. 20, No juror to be returned at the V/ prius in Mid. 
dliſex, who hath been returned in two preceding terms 
or vacations, 4 Geo. 2. c. 7. ef. 2, Leaſeholders qua- 


ſet. 3. But one county rate to be made for Midalſtæ, 

12 Geo. 2. c. 29. ſect. 15, | { 

 - Wild-boards, See Paſie-boarg;. 5 | 
itdernix, A kind of canvas, of which fail-cloths of 


the meſſenger is guilty of treaſon, &c, Skin, 599. | 


ſhips are made, 1 Zac, cap. 14. "FL 
. | "2B « . Mile, 


a meſſuage may paſs alſo a curtilage, à garden aud or- 
a chamber, à cellar, Wc; yet they may be demanded by 
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| principal place or dwelling-houſe within à barony, which 
we call a manor-hou/e, '' Shene dt verbo. fenif. verb. MA 
ſuagium. In ſome places it is called the fire of & nanor. 
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meſtilonis, //igrnis et omnes generis bladi. . Pat, 1 Ed. 3. 


Metecozn, A meaſure or portion of corn, given out 


corn, accetera debita ſervitia in monaflerio præuido ſol. 


or rent paid in victuals; which was a thing uſual in this 


made of honey, c. and ſtill continues in repute in Eng- | 


guides of right; and which, being miſunderſtood, have 


in ſome parts of England they ftill ſay mey the corn, . . 
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Michel Srnoth, Same with Michel. gemote, or Micel-. | 
Widdleſex. The ſeſſions of the peace how often to be 


juries at the ſeſſions for the peace, 7 & 8 W. z. c. 32. 


lified to ſerve as jurors in Middle/ex, 4 Geo. 2. c. 7. 
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+ Wile, {Mcllixre) In the mesſure of a country, is the 


dillence or length of a thouſand paces ; otherwiſe de- 
ſcribed to contain eight ſurlongs, every furlong being 
lotiy poles, and every pole fixteen foot and a half. Stat. 


| caſes. 


35 Elix. Co 6. 


- "Wiles, The ſtatute mile 10 contain eight furlongs, 


every furlong forty poles, and every pole ſixteen feet 
and In half; 36 Elia. c. 655. 

_ Miles, mentioned in the ſtatutes relatite to the refining 
of ſalt, are to be computed, according to the common 
etimation of the county, or place, where the pit is; and 
notaccording to the ſtatute meaſure. 9 Geo. 2. c. 12. 
Miles, A knight, Mar. Ves. p. 118. 
Militare, To be knighted, wiz, Rex! er Angliam fe- 
eit proddemari, Ic. ut qui hobereni unde mititartut adefſont 
apad Heftmonafterium, Ic. Mat. Weſt. pag. 118 | 
Military Cauſes, Are by ſtatute „3 R. 2. c. 2. de- 


clared to be ſuch. as relate to contracts touching deeds of 


arms and of war, as well out of the realm, as within it, 
which cannot be determined or diſcuſſed; by the Common 
law; together with other uſages and cuſtoms to the ſame 
appentaining. ISI Lt LOH ONS 
Under the words © other ufages and cuſtoms,” are 
comprehended, 1. Grievances in matters of honour; 
2. The diltintion of degrees and quality; or, matters of 
coat-armour, , precedency, and other diſtinftions of fa- 
milies. Flack. Com. 3'F. 103, Ge. *: 
Militarp Courts, The only caurt of this kind 
known to, and eſtabliſhed by, the permanent laws of 
the land, is the court of chi ualry, formerly held before 


the lord - high conſtable, and earl marſhal of England 


jointſy; but fince the attainder of Sraffird,. duke of 
Buckingham, under Hen. 8. and the confequert extin- 
uiſhment of the office, of lord bigh conſtable, it hath 
uſually, with reſpe& to civil matters, been held before 
the earl-marſhal only. As to the jutiſdiction of this 
court, vide tit. Military Cauſe And Black. Com. 3 J. 
Kies . | 
Military feuds, Vide tit. Feads and its diviſions. 
And-alfo Black. Com. 2 V. 44, 58. | | 
Military Dffences, By our annual acts for puniſh- 
ing mutim and deſertion, if any offi-er or ſoldier ſhall ex- 


cite, or join any mutiny, or, knowing of it, ſhall not 


give notice to the commanding officer : or ſhall deſert or 
hft in any other regiment, or ſlee p upon his poſt, or leave 
it before be is relieved, or hold correſpondence with a 


rebel or enemy, or ſtrike or uſe violence to his ſuperior 


officer, or ſhall diſobey his lawful commands: ſuch of- 
fender ſhall ſuffer ſuch puniſhment as a court martial 
(eſtabliſhed by the act) ſhall inflict, though it extend to 
death itſelf, ; 

Excluſive of the before mentioned ſtatutes, de/2rtion 
from the King's armies in time of war, whether by land 


or ſea, in England or in parts beyond the ſeas, is, by the 


ſtanding laws of the land, and particularly by Sat. 18 


E. 6. c. 19. and g Fliz. e. 5. made felony, but not with- 


out benefit of clergy. But by the Stat. 2 £5 3 EA. 6. 
c. 2. clergy is tak:n away from ſuch deſerters, and the 
offence is made triable by the juſtices of every ſhire. 
The ſame ſtatutes puniſh other inferior military offences 
with fines, impriſonment and other penalties, For more 
on this ſubject, vide Black. Com. 1 /. 414. 4 101, 
ic. E 

Military power of the Crown, Tae King is con- 
ſidered as the generaliſſimo, or ſirit in military command 
within the Kingdom. And in this capacity, by Stat. 
13 Car. 2. c. 6. the power of taiſirg and regulating 
fleets and armies 1s declared to be in him alone, For 
more on this ſubje&, vide Black. Com. 1 Y. 262, Cc. 
and tit. Prerogative. | 

Military State, Includes the whole of the ſoldiery; 
or, iuch perſons as are peculiarly appointed among the 
reſt of the people, for the fafeguard and defence of the 
realm. Vioe Black, Com. 1 408, Ec. 

Oilitaty Tenures, id tic. Military fendt, and 
Black. Com. 2 V. 48, Cc. | 

Military Teſtament, As a part of the compenſation 
far ſoldiers, being by the annual act for puniſhing mutiny 
and deſertion, put in a worſe condition than any other 


ſgbjeQs, by Stat. 29 Car. 2. c. 3. And 5 V. 3. c. 21. | 


N 


| 


N 


2 


; 


„ad. 6. Soldiers in 2Qual military ſervice mau ÞÞ. 

nuncupative. wills, and-diſpoſe of Weir goods,” e 
and other perſonal-cbattels without thoſe forms, ſole 55 
nities, and expences, which the law requires in dike. 


' Militia, (Lat.) The being à ſoldier; and applied 
N api bands, under the abedion of ihe 8 
The Stat. 13 Car. 2. cap. 6. is declarative of the Kin 5 
right to the ſupreme, government of the ui,, ang nh 
forces by ſea and land, &'e: And by the 13 C 14 Car L 
c. 3. The King may ifſue.commiſſions of lieutenanc * 
the ſeveral counties and cities, Ws, Vids the Stat. F ts 
15 Car. 2. c. 4. 9 10,3. c. 12. 10 11 5 
c. 12. 30 Geo. 2. c. 25. 31 Geo: 2. c. 26. is 

The militia laws reduced into one act, 2 Geo. 3. e to 
Explained and amended, 4 Ges. 3. c. 17. 5 Geo : 
c. 36. 9 Co. 3. c. 42. Application of the mor 3. 
granted for the charge of the militia, 2 Geo, z. "Pd 
3 Geo. 3. c. 10. 4 Geo. 3, c. 30. 5 Geo. 3. c. 34. 2 
Geo. 3. c. 30. 7 Geo." 3. c. 17. 8 Ces 3. c. 20. 9 
Geo. 3. c. 40. 10 Geo. 3 le. 9. 14 Geo. 3 - 18. 
Geo. 3. c. 8. 16 Geo. 3. e. 19. 17 Goo, 3. c. 10. L. 
Gee. 3. c. 14. May be called out and embodied in caſes 
of rebellion, 16 Geo. '3, c. 3. | | 

For more on this ſabject. vide Stat. 18 Gee, 3. c. 59, 
And Burn's Juſtice, tit. Militia, | 

Mill, molendinam) Is a houſe or engine to grind 
corn, and either a water-mill, wind- mill, horſe-mill, 
hand-mill, Cc. And beſides corn and griſt mills, there 
are paper-mills, fulling or tucking mills, iron-mills, 
oil-mills, Cc. 2 nfl; 621. The toll ſhall be taken 
according to the ſtrength of the water, ordin. pro 5 for. 
incerti remp. Prohibition ſhall not go in ſuit for tithe of 
a new mill. Art. cli. 9 Ed. 2. fl. 1. c. 5. | 

Magiſtrates may ſearch mill: for adu/terated meal, c. 
31 Geo. 2. c. 29. et. 29. Miller, baker, Cc. not to 
act as magiſtrate under this act, 31 Ges. 2. c. 29. ,. 32. 
See 15 Via. Abr. tit. Mill, 1 64 | 

Milieate, (mentioned in Stat. 7 Fac. cap. 19.) A 
trench to convey water to or from a mill. Cowell. 

Millet, (-i/ium) A ſmall grain ſo termed from its 
multitude. Lit. Dit. 

Mina, A corn meaſure of different quantity, accord- 
ing to the things meaſured by it: and minage was a toll 
or duty paid for felling corn by this meaſure. - Comell. 
According to Littleton, it is a meaſure of ground, con- 
taining one hundred and twenty feet in length, and 2s 
many in breadth. Alſo it is taken both for a coin and 

a weight. Lie, Dia, 

Minare, To mine or dig mines. 
Record. 16 Ed. 1. | 

Minatoꝛ carucae, A ploughman. Covell, 

- MWineret, ls any thing that grows in mines, and con- 
tains metals. Shep. Epit, | | 

Mincral Courts, (curiæ minerales) Are peculiar 
courts for regulating the concerns of lead mines; as Stan- 
nary Courts are for tin. See Berghmott. 

Winc-Fdvcnturers, A company eſtabliſhed by ſta-. 
tute, governed by the Duke of Leeds, &c. Vide 9 4m. 
c. 24. | | 

Mines, (miner) | Quarries or places whereout any 
thing is dug; they are likewiſe the hidden treaſure dug 
out of the earth. The King by his prerogative hath all 
mines of gold and filver 7o make money; and where gold 
and filver mines is of the greater value; they are called 
Regal mines. Plowd. But by ſtatute, no mine of cop- 
per or tin ſhall be adjudged a Royal mine, though ſilver 
be extracted. 1 . & M, c. 30. And perſons having 
mines of copper, tin, lead, c. ſhall enjoy the ſame, al- 
though claimed to be royal mines; but the King may. 
have the ore, (except in Devon and Cornwall) paying = 
the owners of the mines, within thirty days after it ſhal 
be raiſed, and before removed, 16/. per tun for copper 
ore, waſhed and made merchantable ; for lead ore, 9 
per tun; tin or iron, 404. fc, Stat. 5 V. & . 6 
If a man hath lands where there are ſome mines open 3) 
others not, and he lets the land with the mines * 
for life or years, the leſſee may dig in the open . 
only, which is ſufficient to ſatisfy the words in the oy ; 
and hath no power to dig the mines unopened + 


Minator a miner. 


there 


* 
» = 
; | 3h 6 
i * & . 
6 wk 3 - 
: 
* p 


there be no open mine, and the leaſe is made of the 
lands, together with all mines therein, there the late may 
dig for mints and enjoy the benefit thereof; otherwiſe thoſe 
words would be void. 1 1»ft. 54. 5 Rep. 12. 2 Lev. 
184. To dig mines is waſte, where leſſees are not aut bo- 
riſed by their leaſes; though a mine is not properly ſo 
called till it is opened; being but a vin of iron or coals, 
Oc, before. 1 I. 54. v. 2 Med. 193. ee 
For relief of the creditors of the company of mine- 
adventurers. See 9 Ann. c. 24. If any perſon mali. 
ciouſly ſet on fire any mine, or pit of coal, he ſhall 
ſuffer death as a felon, by Stat. 10 Geo. 2, c. 32. And 
damaging ſuch mines, or any coal-works, by conveying 
water therein, or obſtructing ſewers from draining 
them, Ec. _ ſhall forfeit treble damages. 13 Geo. 2. 
c. 21. 24 Geo. 2. c. 57. Mines how taxable, 30 Gro. 2. 
Co © _ 

A man ofbns a mine in his land, and digs till he digs 
under the foil of another; he may follow his mine there; 
but if the owner digs there alſo he may ſtop his farther 
progreſs; and ſaid to be the uſe in Cornwall, 2 Vent. 
342. fer Wilde J. on a caſe referred to him by Lord 
Bridgman, 22 Car. 2. | 

It was ſaid by the Solicitor General, that there was a 
great difference between pits and mines; for if a mine be 
opened, he that may work the mine is not obliged to 
purſue the vein of ore under ground; but he may ſink 
pits in purſuit of it which are neceſſary to come at the 
ore, and as many as he thinks proper; and Lord Chan- 
cellor ſaid, it had been ſo reſolved before Powell J. on 
great conſideration, and conſulting and examining the 
moſt able miners. Caſes in Equity in Lord King's time, 
79. Nov. 10, 1729. Clavering v. Clawering. 5 

If a man demiſes lands for life or years, in which there, 
is a coal mine open, tbe lte may dig in it; for the mine 
being open, it ſhall be intended, by bis demiſing all the 
land, that his intent is as general as his demiſe; but if 
the mine was not opened at the time of the demiſe, the 
leſſee by leaſe of the land is not impowered to make new 
mines; but in ſuch caſe if he leaſes his land and all mines 
therein, the leſſee may dig for mines there; reſolved, 
5 Rep. 12 Trin. 41 Eliz, C. B. Saunder's Caſe, 

A queſtion was, if copyholder of inheritance may 
dig mines in his land? The court ſeemed to think he 
might; for that otherwiſe, mines there would never be 
opened; as in the caſe of a glebe of a parſon, Sid. 
152. Trin. 15 Car. 2. B. R. in the caſe of Ratland (Lord) 
* N | 

As to tenant in tail working mines, wide 2 Vu Rep. 
388. Clavering v. Clawering. | 

If a perſon breaks up, or even attempts or threatens 
to break up, mines which he ought aer to do, that 
is a reaſon for coming into Chancery to have an injunc- 
tion; per Lord Chancellor. Barn. Chan. Rep. 497. 
Paſch. 1741. in the caſe of Gib/on v. Smith, | 
Entering mines of black lead with intent to ſteal, fe- 
lony.'- 25 Geo. 2. e. 10. _ 

Mines, In another fignification, are caves or trenches 
dug under ground, whereby to undermine the walls of a 
City or fortification. . OE 
— MWiniments, or Muniments, /munimentz, from 
munio, to defend) Are the evidences and writings con- 
cerning a man's poſſefion or inheritance, whereby 
he is enabled to defend the title of his eſtate; and 
this word includes all manner of evidences, deeds, 
Charters, fc, Terms de Ley. Stat. 5 R. 2. c. 8, and 
35 H. 6. c. 37. * 

Miniſters. If a miniſter is diſturbed in the execution 
of his office in the church; the puniſhment upon convic- 
tion is a fine of 101. And, upon non-payment, three 
months impriſonment, F. 2& 3 Ed. 5. c. 1. And 
diſturbing a licenſed miniſter incurs a forfeiture of 20 l. 
by . & M. c. 11. 1 5 

Miniſtri Regis, Extend to judges of the realm; as 
well as to thoſe who have miniſterial offices in the govern- 
ment. 2 uff. 208. I L 23 

Minoz, One under age; more properly an heir male 
or female, before they come to the age of twenty-one 
years ; during which minority they are generally incapa- 
ble to act for themſelves, 


| 


MIN 


Minozes, Friars Minoriiii, of the order of St. Francis, 
that had no prior; they waſhed each other's feet, and in- 
creaſed very much in the year 120% Mat. Weſt, 

- Minſtrel, /Minfrellus er meneſirallur, from the Fr. 
mentfirier) A muſician, fidler, or piper, ; mentioned 
4 H. 4. cap. 27. pat. 24 April g Ed. 4. uod mariſcalli 

et miniſtrelli prædidi per /e forent ot 2ffe deberunt unum 


| corpus et una communitas perpetua, Ne. Upon a ue war- 


ranto, 14 H. 7. Laurentius Dominus de Dutton clamat, 
quod omnes minſtrelli infra civitatem Ceſtriæ et infra Ceſ- 
triam manentes, vel officia ibidem exercentes, debent' conve» 
nire coram ipſo vel Sent/callo ſus apud Cefiriam, ad frfium 
Nativitatis 8. Jobannis Baptiſtæ annuatim, et dabunt fibi 
ad dictum feflum quatuor lagenas vini et unam lanceam; et 
inſuper quilibet eorum dabit ei quatuor denarios et unum obo- 


| lum ad didum feflum, et habere de qualibet meretrice infra 


comitatum Ceſtriæ, et infra Ceſtriam manente, et officium 
Junm exercente, quatuor denarios per annum ad feſtum præ- 
diftum, Ic. And where, by the ſtatute of 39 Ex. c. 4. 
Fidlers are declared to be rogues, yet there is a proviſo 


therein, exempting thoſe in Cheſhire licenſed by Dutton of 


Dutton. The muſicians of England, incorporated by 
King Charles II. anno 1670. See Clauſe g Ed. 2. n. 26 
Dorſa, an ordnance ſuper men/uratione ferculorum et mene- 


ſtrallorum. It was uſual for theſe minſtrels, not only to 


divert princes, and the nobility, with ſports, but alſo 
with muſical inſtruments, and with flattering ſongs, in 
praiſe of them and the anceſtors. The office and power 


of the King of the minftrels, is mentioned in the Monaſtic. 


1 tom. 355, Cowvell, See Vagrants. and Black. Com. 
2 V. 96. | 

Mint, {officina monetaria, monetarium) Is the place 
where the King's money is coined; which is at preſent 
and long hath been in the Tower of London, though it 
appears by divers ſtatutes, that in ancient times the Mint 
has alſo been at Calais, and other places. 2 R. 2. c. 16. 
and 9 H. 5. c. 5. The Mint-maſter is to keep his allay, 
and receive filver at the true value, Sc. 2 H. 6. c. 12. 
And gold and ſilver delivered into the Mint is to be aſſay- 
ed, coined, and given out, according to the order and 


time of bringing in; and perſons ſhall receive the ſame 


weight of coin, or ſo much as ſhall be finer or coarſer 
than the ſtandard, &c. Stat. 18 Car, 2. c. 5. All filver 
and gold extracted by melting and refining of metals, 
ſhall be employed for the increaſe of monies, and be ſent 
to the Mint, where the value is to be paid, 1 ,. & M. 
c. 30. By the Stat. 18 Car. 2. 3000/. a year was granted 
out of certain duties on wine, beer, fc. imported, to de- 
fray the expence of the Mint; but this was increaſed by 
the Stat. 4 & 5 Aan. c. 22. and much augmented by x 
Geo. 1. c. 43. by which ſtatute it may be a ſum not ex- 
ceeding 15,0001. per ann. for England and Scotland, e. 
The officers belonging to the Mint have not always 
been alike; they are now the following, wiz. the warden, 
who is the chief of the reſt, and is by his office to receive 
the filver and bullion of the goldſmiths to be coined, and 


take care thereof, and he 'hath the overſeeing of all the 


other officers. The after worker receives the ſilver from 
the warden, and cauſes it to be melted, when he delivers 
it to the monters, and taketh it from them again after 


made into money. The comptroller, who is to ſee that 


the money be made to the juſt aſſiſe, and controul the offi- 
cers if the money be not made as it ought. The after 
of the afſay, who weigheth the ſilver, and examineth 
whether it be according to the ſtandard. The auditor 
takes account of the ſilver, fc. The ſurveyor of the 
melting, who is to ſee the ſilver caſt out, and that it be 
not altered after the aſſay maſter hath made trial of it, 
and it is delivered to the melters. The clerk of the irons, 
who ſeeth that the irons be clean and fit for working. 
The graver, whoſe office is to engrave the ſtamps for the 


money. The melters, who melt the bullion, Je. The 


blanchers do anneal and cleanſe the money. The moniers, 
who are ſome to ſhear the money, others to forge and beat 
it broad, ſome to round, and ſome to ſtamp or coin it. 
The proveſ to provide for all the monies, and overſee 
them, &c. Vide Coin, money. | 
Mint, A pretended place of privilege in Southwark, 


near the King's Bench, put down by ſtatute, If any per- 


ſons within the /imi/s of the 8 ſhall obſtruct any officer 
. | in 
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in the ſerving of any writ or proceſs, ico or. aſſault any 
perſon therein, ſo as he receives any bodily hurt, the 


offenders ſhall be guilty of felony, and tranſported 


to the plantations, Wc, Stat. 9 Gee. 1. c. 28. See 
Privileged Places. _ 4 Y Z 

Winuere, To let blood; winztio, blood-letting. This 
was. a common old practice among the regulars, and the 
ſecular prieſts or canons, who were the molt confined and 
ſedentary men. Ia the Regiſter of ſtatutes and cuſtoms 
belonging to the cathedral church of St, Paul. ĩn London, 
colleted by Ralph Boldach, dean, about the year 1300, 
there is one expreſs chapter De minutione, Cowell. 

Minute Tithes, (minute hve minores decime Small 
tithes, ſuch as =/ually. belong to the vicar, as of wool, 
lambs, pigs, butter, cheeſe, herbs, ſceds, eggs, honey, 
wax, c. See 2 It. 649. end Uda/ and indal's caſe. 
Hil. 22 Jac, where the tithe of wood was adjudged mi- 
ata decima. Cro. Rep. fol. 21. See Tithes. 

Miracula, A ſuperſtitious ſport or play, practiſed by 
the popiſh clergy for gain and deceit; prohibited by 
biſhop Grofbead in the dioceſe of Lincoln, Cowell. 

is: This ſyllable added to another word ſignifies 

ſome fault or defect; as, mi/prifion, miſdicere, i. e. to 
ſcandalize any one; mi/docere, i. e. to teach amiſs, S 
preſtyter populum ſuum miſdeceat. Cowell. 

Miſa, A compact or agreement, a form of peace, or 
compromiſe. 4d. ib. | | 

Mitadventure, (Fr. mi/adventure, i. e. infortunium) 
Has an eſpecial ſignitication for the killing a man, partly 
by negligence and partly by chance. S. P. C. lib. 1. c. 8. 


And Britten diſtinguiſhes between adventure and miſadven- 


ture; the firſt he makes to be mere chance; as it a man, 
being upon or near the water, be taken with ſome ſudden 
fickneſs, and ſo fall in and is drowned; or into the fire, 
and is burnt; mi/advexture he ſays is, where a perſon comes 


to his death by ſome outward violence, as the fall of a tree, 


the running of a cart-wheel, ſtroke of a borſe, or ſuch 


like. Brit. c. 7. Staundford conſtrues mi/advuenture more 


largely than Brittos underſtands it; and ſays, it is where 
one, thinking no arm, careleſly throws a tone, wherewith 
he kills another, c. Hoſt defines miſaduenture to be, 


when a man is ſlain by mere fortune, againſt the mind of | 


the killer; and he calls it homicide by chance mixed, when 
the killer's ignorance or negligence is joined with the 
chance. Weſt. Symb. /e#. 48, 49. See Chancemedley, 
Homicide, and Black. Com. 4 V 182. | 

Wiſcaſting or Miſcomputing. A/ump/ to pay 121. 
Jury found a promiſe to pay 74. the judgment was re- 
verſed ; becauſe it is not the ſame aſſumpſit. Dyer 219. b. 
Marg. pl. 11. 

Debt; and declared, that the defendant had bargained 
with him to give him fox the paſturing of every horſe by 
the night 2d. and for every ox 14. half-peany, and 
ſheweth, that he had paſtured 70 horſes and 300 oxen, 
Ft ideo aftio accrevit to demand, Fc. and he demanded 
more than upon his own ſhewing it appeared he ſhould 
have; for the number of the horſes and oxen did not 
amount to the ſum he had counted ; and this was alledged 
in arreſt of judgment after verdict found for the plaintiff; 
but judgment was given for the plaintiff notwithſtanding, 
Cro. Eliz. 22. Mich. 25 Eliz. in C. B. Moor's calc, 
in which it was cited per Fenner, as Anſlow's caſe. See 
15 Vin. Abr. 402—405- | 

Wiſcogniſant, Ignorant or not knowing, in the 

Stat. 32 H. 8. «. 9. againſt champerty, and maintenance, 
it is ordained that proclamation ſhall be made twice 
in the year of that act, to the intent no perſon ſhould 
be ignorant or mi/cogni/ant of the penalties therein 
contained, Ofc. | 

MWiſcomputing, In covenant for payment of rent, the 
miſcaſting of the ſum due doth not make it ill; and if 
more be laid, it ſhall be abated as ſurplus : but it is other- 
wiſe io debt for rent. Dyer 55. 

Miſcontinuance, Signifes the ſame with diſcontinuance. 
Kitch. 231. Though it is generally ſaid to be, where a 
continuance made by undue proceſs. Tenk. Cent. 57, 

Misdemeſnoz, or Mis demeanoz. This word in the 
laws of England. fignifies a crime, —Every crime is a miſ- 
demeanor, yet the law hath made a diſtinction between 
crimes of an higher and a lower nature, the latter being 
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denominated. mi/demeanors, the former felonje 

1 underſtanding of which idle cone 475 be 
following definition from Mr. Juſtice Blackftou? * K 
mentaries, 4 /. 8. eien 3 Com, 
A crime or mijaemeanor, is an act commit, * 
in violation of a public law, either ary aig 
manding it. This general definition comprehends "WY 
crimes and miſdemeanors ; which, properly ſpeakin 3 
mere ſynonimous terms; though in common uſa bs © 
word . crimes,” is made to denote ſuch offences 1 b 
a deeper and more attrocious dye; while ſmaller we 
and omiſſions of leſs conſequence, are compriſed 445 
the gentler name of “ miſdemeanors ”? only, g 

And as he farther obſerves in the ſame page, in making 
the diſtinction between pablic aurongs and private bat. 
crimes and miſdemeanors, and civil injuries; "6s Py rs 
© ewrongs, Or crimes and miſdemeanors, are a breach a q 
violation of the public rights and dutigy, due to N 
«© avhole community, conſidered as a community in its 55 
% aggregate capacity.” _ WT f 

This term may be conſidered as, and in fact is, a ,.. 

nus, which contains under it a great number of cs a 
almoſt as various in their nature as human actions S 
which, toenumerate, would be a work of infinite labour: 
we are inadequate to that labour, nor will the nature and 
compaſs of this work admit of ſuch an enumeration, 
We mult therefore refer the reader to our ſeyerg] . of 
criminal juriſprudence, particularly to Hale“ Hiſtory of the 
Pleas of the Crown, and Hawkin's Pleas of the Crows, for 
further ſatisfaction, on this very extenſive ſubject Vide 
tit. Miſpriſon, | : 

Mile, (a French word, written in Latin ahm, and 
ſometimes mi/a) Is a law term ſignifying expences, and 
it is ſo commonly uſed in the entries of judgments, in 
perſonal actions; as when the plaintiff recovers, that 2 
cuperet damna ſua to ſuch a value, and pro miſis et cuſta- 
gtis, tor colts and charges ſo much, Oc. This word hath 
alſo another ſignification in the uſe made of it by law; 
which is where it is taken for @ word of art, appropriated 
to a writ of right, fo called becauſe both parties have put 
themſelyes upon the mere right, to be tried upon the grand 
aſſiſe, ſo that what in all other actions is called an : ue, in a 
writ of writ is termed a i; but if in the writ of right, 
a collateral point be tried, there it is called an i To 
Join the miſe upon the meer right, 18 as much as to tay, tojoin 
the miſe upon the clear right, i. e. to join upon this point, 
which hath the more right, the tenant or demandant, 1 
Inſt. 294. 37 Ed. 3. c. 16, See Black, Com, 3 V. 
App. v. | 
Wiſes, Are taken for taxes or tallages, &c, An ho- 
norary gift or cuſtomary preſent, from the people of 
Wales to every new King and Prince of Wales, anciently 
given in cattle, wine and corn, but now in money, being 
5000/7, or more, is denominated a w/e: ſo was the uſual 
tribute or fine of 3000 marks, paid by the inhabitants of 
the county palatine of Cheſter, at the change of every owner 
of the ſaid earldoms for enjoying their liberties, And at 
| Cheſter they have a miſe-book, wherein every town and 
village in the county is rated what to pay towards the 
miſe, The 27 Hen. 8. c. 26. ordains, that Lords ſhall 
have all ſuch mies and profits of their lands as they had 
in times paſt, Cc.“ And miſe is ſometimes corruptly 
uſed for meaſe in Law French mees, a meſſuage; as a mi/e 
place in ſome manors is ſuch a meſſuage or tenement as 
anſwers the lord a heriot at the death of its owner, 2 
Infl. 528. 

Miſelli, Leprous perſons. Cowell. 

Miſe⸗moner, Was money given by way of contract 
8 compoſition to purchaſe any liberty, c. Blount, Ter. 
162. n 
Miſerere, The name and firſt word of one of the P- 
nitential Eſalms, and is moſt commonly that which the 
ordinary gives to ſuch guilty malefaftors as are admitted 
to the benefit of clergy ; being therefore called the Hain 
of Mercy. . 

MWilericozdia, Is, in law, uſed for an arbitrary or dil- 
cretionary amerciament impoſed for an offence; ar 
where the plaintiff or defendant in any action is amerced, 
the entry is ideo in miſericordia, &c. Bratt. lib. 4. tract. 5. 


cap. 6, Kitch. 78. It is called iſericordia gy” 


M 1 S 


it ought to be but ſmall, and rather %% than the offence, 
according to Magna Charta, c. 14. Sometimes mi/ericor- 
dia is to de quit of all manner of amerciaments. . Gromp. 
o f 

If a man be unreaſonably amerced in a court zo? © 


record, as in a court baron, tc. there is a writ called 


moderata. miſeri | | | 
commanding them that they take moderate amerciaments 


| no to the quality of the fault, Sometimes miſeri- 
2 to bo” Yate * diſcharged of all manner of 
amerciaments that a man may fall into, in the foreſt. See 
Cromp. Jur. 196. See Amerciament, Fines 175 Opences, 
Mercy, and Moderata Miſericordia. He ſhall be in the great 
mercy of the King. Weſtm. 1. Cap. 15. 
" Milericordia in c:bis & potn, Exceedings, or over- 
commons, or any gratuitous portion of meat and drink 
iven to the religious above their ordinary allowance, — 
Hic quoque procuravit——ut deteſtabiles ingurgitationes mie 
ſericordiarum (in guibus 599 7 non erat miſericordia) 
probiberentur. Mat. Par. Vit. Abb. 8. Albani, pag. 71. 
In ſome convents they had a ſtated allowance of theſe 
over-commons upon extraordinary days, which were call- 
ed miſericordia regulares, as In minutionibus vero S 
miſericordiis regularibus duo & duo unam juſtam de cella- 
rio tam ad prandium quam ad cænam.— Monaſt. Angl. 
om. 1. pag. 149. b. : 
b Wikericozdia communis, Is when a fine 1s ſet on 
the whole county, or hundred. Mon. Angl. 1 tom. pag. 
976. 4c de murdro ac de communi miſericordia quando 
contigerit, videlicet, comitatus & hunaredi coram nobis wel 
aliguibus juſticiariis noſtris, Sc. | 5 
Miſevenire, To ſucceed ill; as, where a man is ac- 
cuſed of a crime, and fails in his defence or purgation. 
Et A compellatio fit & emendando miſeveniet, /it in epiſcopi 
poteſtat . Lex Canut. 78. apud Brompton. 
Misfeaſance, A miſdeed or 2 Jury to 
inquire of all parpreſtures and mis eaſance. Cro. Car. 


8. 

© Wisfeaſoz, Is a treſpaſſer, 2 Inſt, 200. : 
 Wisfoztune, or Chance, A deficiency of the will, or 
committing of an unlawful aft, by misfortune or chance, 
and not by deſign. In ſuch caſe the will obſerves a 
total neutrality, and does not co-operate with the deed, 
which therefore wants one main ingredient of a crime, 
See Black. Com. 4 V. 26. 
Miskenning, (:1/erninga) Is derived from mis, and 

San. cennan, i. e. citare. Leg. H. 1. c. 12. Inigua vel 
iuj uſta in jus vocatio; inconſtauter logui in curia, vel in- 
variare. It is mentioned among the privileges granted 
and confirmed to the monaſtery of Ramſey by S. Edward 
the Confeſſor. Mon Angl. tom. 1. p. 237, Et in 
Civitate London in nullo Placito miſkennagium. Chart, 
H. 2. | | 

Miskering, Hoc eſt quietus effe pro querelis coram qui- 
buſcunque in tranſumptione probata, MS. LL. in Bibl. 
Cotton, fol. 262. | 

Milnomer, compounded of the Fr. mes, ſignifying 
amiſs, and nomer, i. e. nominare) Is the uſing one name 
for another, a miſnaming. Nomen e/t quaſi rei notamen, 
and was invented to make-a diſtinfion between perſon and 
perſon; and where a perſon is deſcribed, ſo that he may be 
certainly diſtinguiſhed and known from other perſons, the 
omiſſion or in ſome caſes the miſtake of the name ſhall not 
avoid the grant. 11 Rep. 20, 21. A grant to a man by 
a wrong name may be good, i conſtat de perſona, but the 


demon/iratio de perſonæ muſt appear upon the face of the 


grant. Ld, Raym. 304. Yet a grant to a Knight by 
the name of E/quire, is void. 15. 303. And if the name 
of a party is miſtaken, the judges ought to mould a ſmall 
miſtake therein, to make good a contract, &c. and ſo 
as to ſupport the act of the party by the law. Hob. 125. 
But the Chriſtian name ought always to be perfect; and 
the law is not ſo preciſe as to ſurnames, as it is of 
_ Chriſtian names, Poph. 57. 2 Lil. Abr. 199. Mil- 
priſions of clerks in names are amendable: and Peter 
and Piers have been adjudged one and the ſame name. 
2 Cro, 67, 425. 1 Leon. 146. And ſo Saunder and 
Alexander ; and Garret and Gerald are but one name: 


but Ranulph aud Randelph ; Jabel and Sybil, Cc. are ſe- 


ccordia, directed to the lord, or his bailiff, 


1 Leon. 159. 


. vide 2 Hawk. . C. 230, Ee. 
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| veral names, and muſt be named right, 1 Ru, 4bts 


Whe 


re a Chriſlian name ig quite miſtaken, as John for 


Thomas, (fc. it may be pleaded, that there was ne ſuch 


man in rerum natura. Dyer 349. Or, he may plead his 


having been chriſtened by the name of 7 homas and always 
called and known by that name; and traverſe his being 
called or known by the name of John. If a perſon pleads, 
that he never was called by ſuch a name, it is ill; for this 


may be true, and yet he might be of that name of baptiſm. 
1 Salk, 6. One whoſe name is Edmund is bound in a 


bond by the name of Zadeard; tho' he ſubſcribes his true 
name, that is no part of the bond. 2 Cro. 640. Dyer 
279. If a perſon be bound by the name of V. R. he may 
he ſued by the name of V. R. alias dictus V. B. his true 


name; not W. B. alias dictus V. R. 3 Sali. 238. Ifa 


perſon be indicted by two chriſtian and ſurnames, it will 
be quaſhed ; for he cannot have two ſuch names. 1 Ldg 
Raym 562. A lady, wife to a private perſon, ought to 


be named according to the name of her huſband, or the 


writ ſhall abate; ſo if the ſon of an Earl, Sc. be ſued as 


| a Lord, and not as a private perſon by the name of his 


family. Dyer 76. 2 Salk. 451. e 

Miſnomer of corporations may be pleaded in abatement, 
| 5 Mod. 327, 2 Salk. 451- And if there 
be any mittake in the name of a corporation, that is ma- 
terial in their leaſes and grants; they will be void. 2 
Benal. 1. Anderſ. 196. Judgment agaiaſt a corporation 
by a wrong name is void. Ld, Raym. 119. 
ant may avoid an outlawry, by pleading a miſnomer of 
name of baptiſm or ſurname ; or mi/nomer as to additions 
of eſtate, of the town, &c, 2 Hawk, P. C. 460. 

Tho”. mi/zomer of a ſurname may not be pleaded on an 
inditment ; in an appeal it may: And any other io 
mers, and defective additions, are as fatal in an indictment 
as an appeal. 15:4, 130. A miſnomer mult be pleaded 
by the party himſelf who is miſnamed. 1 Lutav. 35. 
Plea of mi/nomer by attorney may be refuſed, but it is no 
cauſe of demurrer. Ld, Raym. 50g. If defendant omits 
to plead a miſnomer, he may be taken in execution by the 
os ary — _ 2 Strange 1218, What words in 
a plea of mi/nomer ſhall be conſidered as a /pecial i 
ſee Will. par. 1. 261. „ 0 | i ver 

If Me is joined on a plea in abatement for a miſnomer 
in an action upon the caſe on promiſes, and found againſt 
the defendant, the judgment ſhall be peremptory, there- 
_ the jury ought to aſſeſs the damages. iſſ. par. 2. 
1 | 
What foundation will ſupport a name by reputation, 
ſee Ld. Raym. 301, 304,—Note, names of perſons not 
chriſtened are ſurnames only. 1b. 305. See Abatement 
and Addition. 5 . 

It may not be improper, (for the information of the 
ſudent,) to obſerve that for the addition or omiſſion of 
a letter or two, not making any material alteration in 
the ſound, it is not proper to plead a ier. The courts 
of law diſcourage, (and that juſtly,) gilatory fleas, as 
much as they can, as tending to the delay of juſtice. 
However, the curious reader, who chooſes to purſue his 
enquiries on this ſubject, will find it fully treated of by 
Compns, in the firſt Vol. of his Digeſt, tit. Abatement. Alſo 
3 New Abr. tit. Miſnomer 


and Addition, 1 ; 
Miſpleading. If, lin pleading, any thing be omitted, 

that is eſſential to the action or defence, as if the plaintiff 

does not merely ſtate his title in a defective manner, but 


ſets forth a title that is wholly defective in itſelf, or if to : 


an action of debt (i. e. on bond, contract, Sc.) the de- 
fendant pleads Not guilty inſtead of nil debet, theſe cannot 
be cured by a verdict for the plaintiff, in the firſt caſe, or 
for the defendant in the ſecond, Sali. 365, Cro, Elix. 
778. Black. Com. 3 V. 394, Sc. 8 
When an iſſue is joĩned on an immaterial point, or ſuch 
a point, as, after trial, the court cannot give judgment, 
the court regularly awards a repleader. See New Abr. 
4.126. And Comyn's Dige/t, 5 V. 136. | 
Miſpꝛiſlon, (mipriſio, from the Fr. me/pric, contemptus) 
Signifies a neglect or overſight; As for example; miſe 


| priſien of treaſon, is a negligence in not revealing treaſon 


| where 
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where a perſon knows it to be committed. Staundf. P. C. 
45. 1. c. 19. If a man knoweth of any zrea/on or felony 
and conceals the ſame, it is mi/þrifox: In a larger ſenſe, 
mi/prifien is taken for many great offences, which are nei- 
ther treaſon nor felony, or capital, but very near them; 
and every great miſdemeanor, which hath no certain name 
appointed by the law, is ſometimes called mi/prifion. 3 [nſt. 
30. H. P. C. 127. Wood 406,408. : 

When one knows another hath committed treaſen, and 
doth not reveal it to the King or his Privy Council, or 
ſome magiſtrate, that the offender may be fecured and 
brought to juſtice, it is high treaſon by the ancient Com- 
mon law; for delay in diſcovering treaſon was deemed an 


aſſent to it, and conſequently high treaſon : But there muſt 


now be an au, afjent to ſome outward ad to make it 
greaſons Bratton 118: S. P. C. 37. 3 Infl. 138, 140. 
And by tat. 1 & 2 P. & M. c. 10. a bare concealment 
of any high treaſon, ſhall be only mi/prifor of treaſon, 

A perſon having notice of a meeting of conſpifators 
againſt the government, goes into their company and 
hears their- creaſonable conſultation, and conceals it, 
this is treaſon; ſv where one has been accidentally in 


ſach company and heard ſuch diſcourſe, if he meets 


ſuch company a ſecond time; for in theſe caſes the 
concealment is attended with circumſflances which /hiw an 
approbation tber ef. H P. C. 127. Kel. 17, 21. 

And a man who hath knowledge of a treaſon cannot 


ſecure himlelf by diſcovering generally that there will be 


a rifing, Without diſclofing rhe perſons intending to riſe ; nor 
ean he do it by diſcovering theſe to a private perſon, who 
is go magiſtrate, S. P. C. H. P. C. 127. But where 
one is told in general, that there will be a rifing or rebel- 
ken, and doth not know the perſons concerned in it, or 
the place where, Ce. this uncertain knowledge may be 
concealed, and it ſhall not be treaſon or miſpriſion. Kel. 
22. 1 H. P. C. 36. If high treaſon is diſcovered to a 
clergyman in confeſſion, he ought to reveal it; but not in 
caſe of felony, 2 I. 629. This was law, when the 
Roman Catholic religion was profeſſed here as the religion 
of the land, the ſame may till be law. | 

Concealers of Bulls of abſolution from Rome are guilty 
of m=i/prifion of treaſon. 13 Eliz. c. 2. There is a mi/- 
prifion of treaſon in counterfeiting the Great Seal; forg- 
ing and uttering counterfeit money brought from another 
kingdom, &c. 14 Eliz. c. 3, And mi/prifion being in- 
cluded in every treaſon or felony, where a man hath com- 
mitted treaſon or felony, the King may cauſe him to be 
indicted and arraigned of mi/prifion only, if be pleaſe, 
S. P. C. 32. But if a perſon is indicted of mi/prifion as 
for treaſon; tho” he be found guilty, the judges thalt not 
give judgment thereon, he not being indicted of the mi/- 
priſion. Fenk. Cent. 217. Information will not lie for 
miſprifion of treaſon, Wc. bur indictment, as for capital 
crimes: And there muit be tau vitae upon indifments 
as well as trials of mi/prifion of treaſon, by the ſtatute 7 
W. 3. c. 3. 2 Hawk. P. C. 258, 260. In all caſes of 
miſpriſion of treaſon, the offender ſhall be imprifoned for 
lite; and forfeit all his goods and chattels, and the profits 
of his lands during life. H. P. C. 128. 3 IH. 36, 218. 
See Black. Com. 4 J. 120. 

Milpꝛiſion of Felonp, Is not only where a man knows 
of any felony committed, and concealeth or procures the 
concealment thereof; but under this title of mi/ſprifion, 
that of tbefilote may be reduced; which is where one, 
knowing of a felony, takes his goods again, or amends 
for the tame. 3 a. 134, 139. H. P. C. 130. Tho? 
the bare taxing goods again which have been ſtolen is no 
offence, unleſi ſame favour be ſhewn the thicf. 1 Hawk. 
P. C. 125 The /at. 3 H. 7.c.1. provides againſt con- 


cealments of felonies by ſheriffs, coroners and bailiffs, 


Fc. And for miſprifion of felony, the offenders ſhall be 

puniſhed by fine and impriſonment, and remain in priſon 

till che fine is pad. See Black, Com. 4 V 121. 
Milpꝛiſions at large, Are when perſons contemn the 


King's prerogative, by retufing to aſſiſt the King according | 


to law ; or by ſpeaking or writing againſt his perſon or 
government; receiving a penſion trom a foreign prince, 
wit>:ut his Ita ve; refuling to take the oaths of allegiance 
ard (upremacy ; and contempts againſt the King's palace; 


9 


As when a man intending to do a lawful act, 


XI S 


or the courts of juſtice, Fe. H. P. C. 3 J. 120 
See Black. Com. 4M. 119. 3 : 1 15g, 149. 
Wilpzifions of Clerks, Relate to their neglects in 
writing, or keeping records; and here miſpri fon ſi 1 
fies a miſtaking. 14 Ed, 3. e. 6, a e ee 
Wifrecital of deeds or conveyances, will ſometim 
bort a deed, and ſometimes not. Heb. 18. 19, 10 
If a thing is referred to time, place and number, x, 
is aalen, all is ved. Arg. Pl. C. 392. b. Tin 

Eliz in the cafe of the Earl of Lieceſſer v. Hehn 5 

Miſrecital in an immaterial point, and where it is on! 
an additional flouriſh in things circumftantial, hall no 
avoid a grant; as where the huſband has a term in xi % 
of his wife, and this term is recited as made to the Mo 
band, Per Archer J. Cart. 149. Mich, 18 Car. 2, Cp 

in the caſe of Foot v. Berkley. e 1 

A miſrecital in the beginning of a deed, which 
not to the end of a a0 ſhall 15 hurt, bot ＋ 8 
to the end of a ſentence, ſo that the deed is limited 5 it 
it is vitious. Per Archer J. Cart. 149 in caſe of Fon 
„ / YT EA EA 27001 

Willa, The maſs, at firſt uſed for the diſmiffon or 
ſending away of the people: And hence it came to ſignify 
the whole church ſervice or Common Prayer; but Ber 
particularly the communion ſervice, and the office of the 
ſacrament, after thoſe who did not receive it were dif. 
miſſed. Lie. Dia, | 

Miſſal. mi/ale, The maſs-book, containing all thingy 
to be daily ſaid in the maſs, Lindw. Provincial. lib. 3 
A | 

Willaticus, A meſſenger. Cowell, Domefday in 
Chenth. | 

Miz Pꝛesbyter, Signifies a prieſt in orders, Bunt. 

Miſſura, Singing the Nunc Dimittis, and performing 
other ceremonies to recommend and diſmiſs a dying perſon, 

And in the ſtatutes of the church of St. Paal in London, 
(collected by Raifh Baldeck, dean about the year 1295. in 
the chapter de Frateria, of the fraternity or brotherhood,” 
who were obliged to a mutual communication of all re. 
ligious offices,) it is ordained- Ut fiat commendatia 
& miſſura & /epultura omnibus ſociis coadunantibus & aftan- 
tibus, Liber Stat, Eccleſ. Paulinz, M. S. fol. 26, 

' Wilfurium, A diſh for ſerving up meat to a table; 
whence a m/z, or portion of any diet ;—But Veſſus tells 
us it is called meſs, quia dino Mitti ſoltat a principibus. 
Thorn's Chron. pag. 1762. ; 

Miſtake, ' It was pleaded, that A. the hufband of B. 
died the 2oth of February, 39 Eliz. and that afterwards, 
viz. the 21ſt of November, 39 Elix. B. did marry C. fo 
that the (afterwards) is ſufficient. Arg. Bridg. 45, Mich. 

13 Fac. in the caſe of Smallman v. Agborrow. | 

Summons to appear Tue/day the 17th of April, (where 
Friday was the 17th) before juſtice of peace on a penal 
ſtatute, the time being impoſſible, it was as if no fan- 
mons had been. 1 Salk 181, Trin. 2 Ann, B, R. Queen 
v. Dyer. | 

The words of a deed were, that ** after the death, Cc. 
« the tenements aforefaid ſhall revert, inflead of © fe- 
© main” to J. S. yet it is a good remainder; becauſe, 
as it ſeems, every one's deed ſhall be taken moſt ftrong- 
ly againſt himſelf. Br. Faits, pl. 26, cites 21 Li. 


49. 
Refrain for diſtrain.—If a man leaſe land to another, 
proviſee, if the rent be Bbebind, it ſhall be lawful for bin to 
reſtrain ; and not bein Sufficient, the ground to re-enter into 
the premiſes, and the ſame to have again in his former eſtate : 
This is no good condition, for the words are not, that 
he ſhall 7-/rain the goods upon the tenement; nor is it 
known what is intended by the word ſiſfcicnt, feilicet, 
fufficiem reparation, rent, &c. and the words the 
to re-enter into the premiſes, are inſenſible. Moody v. Gar- 
nom. 1 Rul. Nep. 3 30, 367. 1 Bulſt. 153. Mor 848, 
Cro. Tac. 390. S. C. and ſaid per Coke that reftrain vis 
the ſame as di/irain except in the caſe of a condition. ; 
But there are miſtakes of other kinds, ?. . of manu 
acts, committed unintentionally, or affecting one e 
when intending to affect another, Cc. According © 
Blackftone, ignorance or miſtake is a defect of the will: 
does that 
which 


* 
« Sow Fs Gre fee. 
75 
* . - 


which is unlawful. For here the deed and the will 
acting ſeparately, there is not that conjunction between 
them which is neceſſary to form a criminal a,” But 
this muſt be an ignorance or miſtake of fact, and not 
an error in point of law. See the Commentaries, 4 


Wiſterium, for Miniſterium. Mon. Angl. 3 tom. 
pag. 102. 88 3 V OY, VO 7 1 
Miſtrial, A falſe or erroneous trial; where it is in a 
wrong county, Se. 3 Cro. 284. And conſent of par- 
ties cannot help ſuch a trial, When paſt. Hob. 5. See 
Miſuſer, Is an abuſe of any liberty or benefit; as he 


ſhall make fine for his mi/uſer. Old. Nat. Br. 199. By | 


miſuſer, a charter of a corporation may be forfeited: So 
alſo an office, Qt. See Black. Com. 2 V. 153. 
Mitred Abbots, Were thoſe governors of religious 
Houſes, who obtained from the Pop- the privilege of 
wearing the mitre, ring, gloves, and crofier of a biſhop. 
The mitred Abbots, ſays Cowell, were not the ſame with 
the conventual prelates, who were ſummoned to parliament 
as ſpiritual lords, tho” it hath been cbmmonly ſo held; 


for the ſummons to parliament, did not any way depend | 


on their mitrer, but on their receiving their temporals 
from the hands of the King, See Abbot  - 
Mitta, (from the Sax. mitten, menſura) An ancient 
Saxon meaſure; its quantity doth not certainly appear, 
but it is ſaid to be a meaſure of ten buſhels, Domeſday. 
Tit. Wirecſcire. Mon. Angl. tom. 2. p. 262. And mitta, 
or mitcha, beſides being a för ef meaſure for ſalt and corn, 
3s uſed for the place where the caldrons were put to boil 
ſalt Calderias guogue ad ſal confi-iendum cum pro- 
priis _ que vulgo mitchæ vocantur. Gale's Hiſt. 
Brit. 56. n ien 
Mittendo manuſcriptum pedis Finis, Was a judicial 
writ directed to the Treaſurer and Chamberlains of the 
Exchequer, to ſeareb for, and tranſmit, the foo? of a fine, 
acknowledged before juſtices in Eyre, into the Common 
Pleas, c. Reg. Orig. 14. bs anden 
_ Wittimus, A writ for removing and transferring of 
records from one court to another; as out of the Ning, 
Bench into the Exchequer, and ſometimes by Certiorari 
into the Chancery, and from thence into another court: 
But the Lord Chancelior may deliver ſuch record with 
his own hand. Srat. 5 R. 2. e. 15. 28 C29 H. 8. 


Dyer 29, 32. Mittimus is alſo a precept in writing, an- 


der the band and ſeal of a juſtice of peace, directed to the 
gaoler, for the receiving and ſafe keeping of an offender 
until he is delivered by law. 2 Ig. 590. One muſt be 
committed by lawful mittimus; or breach of priſon will 
not be felony, Cc. 

Mäittre a large, Is generally to ſet or put at liberty. 
Law Fr. Did. And there is a mitre le eflate, and de 
droit, mentioned by Littleton; in caſe of releaſes of lands 
by jointenants, &'c, which may ſometimes paſs a fee, 
without words of inheritance. 1 fl. 273, 274. As to 
miltre le droit. See Black, Com. 2 V. 325. And as to 
mitter le eflate. Id. 324. | pA EY 
Mixed Itiions, Suits partaking of the nature of real, 
and perfonal, wherein ſome real property is demanded, 
and alſo perſonal damages for a wrong ſuſtained. 

- Wixed Larceny, or compound larceny, is ſuch as hath 
all-the propercies of fimple larceny, but is accompanied 
with one, or both, or the aggravations of a taking from 
one's houſe or perſon. | Ep 

Mixed Tithes, Are thoſe of cheeſe, milk, and young 

wy Sc. 2 Inf. 649. See Trithes, And Black, Com. 
2 V. 24. 2M 555 
Mixtilio. See Meſtils. 
Mixtum. This word is often mentioned by our Monk- 
7/þ hiſtorians; it ſometimes fignifies a breakfaſt, but 
always a certain quantity of bread and wine. Cowell. 

* Wockadoes, Stuffs made in England, and other coun- 
tries; mentioned in the Star. 23 Elix. c. 9. | 
Moderata miſericozdia, A writ” (founded on Magna 
Charta) which lies for him who is amerced in a court not 
of record, for any tranſgreſſion, beyond the quality or quan- 
tity of the offence: It is directed to the lord of the court 
or his bailiff, commandiug them to take a moderate amer- 
ciament of the parties. If a man be amerced in a Court- 
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Baron, oni preſentment by the jary, where he did not avy 


treſpaſs, he ſhall not have this writ, unleſs the amereia- 


ment be exceſſive and outrageous: And if the ſteward of 
the court, of his own head; will 'amerce any'renant or 
other perſon without cauſe,” the party ought not to ſue for 
his writ of moderata miſericordia, if he be diftrained for 
that amercisment; but he ſhall have action of treſpaſs; 
New Var. Br. 167. When the amereisment Which is ſet 
on a perſon is affeered by his peers, this ui rit of woderara 
miſericordia doth not lie; for then it is according to the 
ſtatute, See., F. N. B. 76, 41 edit. 116. 

Modiatio, Was a certain duty paid for every tierce of 
wine. Mon. Angl. tom. 2. p. 994. AS AR e e 

Modius, A meaſure, alualh a buſhel ; but varior 
according to the cuſtoms of ſeveral countries. 
* MWovius'Terrz vel Agri. This phraſe was much 
uſed in the ancient charters of the Britiſb Kings, and pro- 
bably ſignified the ſame quantity of ground as with the 
Romans, vis. One hundred foot long, and as many 
broad. Srienaum e quod didit illas pedum guatuor 
modiorum, agri cum omni cenſu ſuo, c. Mon, Angl. 
ch ee e eee 

Modo & fozma, Are words of art in law pleadings, 


Sc. and particularly uſed in the anſwer of a defendant, 


whereby he | denies to have done the thing laid to his 
charge, modo & forma declarata. Kitch. 24. 
Where modo et forma are of the /aub/tante- of the iſſue, 
and where but words of form, this diverfity is to be ob- 
ſerved; where the ifſue taken goeth to the point of the 
writ or action, * 4 et forma are but words of 
form, as in the caſe of the writ of entry in caſu prouiſo. 
Bat otherwiſe it is, when a collateral point in pleading 
is traverſed; as if a feoffment be alledged by two, and 


this is traverſed modo et forma, and it is found the feoff- 


ment of one, there modo et forma is material. S0 if a 
feoffment be pleaded by deed, and it is traverſed ab/que 
hoc quod froſfavit modo et forma, upon this collateral ifiue 
modo er forma are ſo eſſential as the jury cannot find a feoff- 
ment without deed, Co. Lit. 281. 3. See By. Labourers, 


pl. 46. cites 38 H. 6. 22. So in breach of covenant, as 
for ploughing meadow. land, à licence in evriting, by 


ſeveral, intitled at the time to the reverſion with the 
appurtenant, (or land-lords pro tempore, ) may be traverſed 
modo et forma, and a licence by parol, or by one or two, 


Oc. and not by all, will not ſapport the iſſue. 


Modo et forma do not put the 4%% nor place in iſſue; 
but only the matter and /ub/tance of the'plea. Reg. Place 
Where a traverſe is with a modo et forma, &c, that will 
put the manner, as well as the matter in iſſue, where the 
manner is material, as the time, the fad, and other cir- 
cumſtances, when they are the fe of the iſſue. Reg. 
Plac 189. c. 5. | e | 


Modus Decimandi, Is when lands, sene or 


ſome certain annual ſum, or other profit, hath been given 
time out of mind to a parſon and his ſucceſſors, iz full 
ſatisfadtion and diſcharge of all tithes in kind, in ſuch a 
place. 2 Rep, 47. And ſee 2 Iaſt. 490. And it may be 
paid in cities and towns, as in London, for houſes in lieu 
of the tithe of the lands on which the houſes were built: 
And there may be a modus decimanai for perſonal tithes. 
2 Inſt. 657, 659. A modus ought to be for the benefit and 
advantage of the par/on; and is ſuppoſed to be of the full 
value of the tithes, at the time of | the original compoſition ; 
and if it doth not now come up to that value, it ſhall be 
intended that the tithes are improved, or that money is 
become of leſs value than it was at the time of the modus 
agreed on. 13 Rep. 152. Hob. 40... 5010 
But one tithe muſt not be paid in conſideration of ano- 
ther; it is to be ſomething different from the thing that 
is due. where the tithes are due of common right; and 
not by coſtom only; and it muſt be ſomething as certain 


and durable as the tithe: All which are neceſſary to make 


a good preſcription. 1 Roll. Abr. 650. 1 Cre. 276, 446, 
475+ Hob. 40. I A FA b gone - | 

A modus ariſes either by compoſition, cuſtom Or pre. 
ſcription; a compoſition is an agreement entered into by 


deed, executed under hand and ſeal, that ſuch and ſuch 


lands ſhall be diſcharged of rithes, paying ſome annual 


| payment, -or doing ſomething; for the benefit and advan» 
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tage of the parſon. &. which is a legal exemption from 
payment of tithes for ever, if made before the .at. 13 
. .Cu/com is what gives a right to a Whole county, city, 
town or pariſh, and muſt be common to all within the 


| limits, where it is averred to be; and preſcription is that 


which gives a right to ſame particular perſon, with re- 
bu 6g wa 4 houſe, farm, Fe. And the Ec- 
clefiafticsl laws. allow forty years to make a good cuſtom 
and preſcription ; but, by the Common law, it muſt be 
beyond the memory of man. 1 Rell. Abr. 653, Count 
Par, Comp. 159. ALayman, Lord of a manor, may pre- 
ſcribe de modo decimandi, for himſelf and tenants; alſo a 
private. perfou for his own, lands, or part thereof, Cc. 
Tho' in caſes of preſetiptjon, it-is only to be diſcharged 
of a particular ſort of tithes; for a preſcription de nor 
decimands generally, would undo the clergy, therefore it 
is not good where there is not ſufficient left for their main- 
renance; as it may be where there is a competent liveli- 
hood for the parſon. 2 Rep. 47+ 1 Cre. 784. 1 Kol. 


r. b5 3+ N | | | 
A layman cannot preſcribe by the Common law de oz 


decimands ; but he may be diſcharged of tithes for lands 
in his own hands, by grant from parſon, patron and ordi- 
nary 2 Rep. 44. A pariſh, Cc. may not preſcribe de 
non decimando, though it may preſcribe de node de- 
cimandi. 4 Rol. Abr. 653. But tithes due by cuſtom 
only, are not within the rule agaia(t preſcription 
is non decimando by laymen; for by the like cuſtom per- 
ſons may be diſcharged from the payment of ſuch tithes, 
Weeds Inſt. 179. And ſpiritual perfons and corporations 
may preſcribe de nn decimando, to be diſcharged abſolutely 
of tithes, and pay nothing in lieu thereof; fo alſo may 
their tenants. 2 Rep. 44. 1 Roll, Abr. 653, 654. 1 
Cro. 512. 


A parſon may ſue in the Spiritual court for a modus de- | 


cimandi, or rate tithe; but if the zzodus is denied, or a 
cuſtom is to be tried, it muſt be tried ia the Common law 
courts: And where a modus is pleaded in the Spiritual 
court to a demand of tithes in kind, a prohibition lies 
upon ſuppoſition that the Spiritual court will not admit 
of any plea againſt tithes, 2 & 3 Ed. 6. c. 13. Hood 
178. Where land is converted to other uſes, as bay 

totillage, &c. or the thing is altered or deſtroyed; 
as when a fulliog-mill is made a corn- mill, or a corg-mill 
is come to ruin, (fc, a modus made on good conſideration 
may be diſcharged, and then tithes ſhall be paid ia kind. 
1 Danv. Abr. 607, 608. So by the non-paymept of the 
conſideration; or by payment of tithes in kind, for ſo 


long time, that the preſcription for a aodus decimandi can- 


not be proved: Tho? ſhort interruption it is ſaid ſhall not 
deſtroy it. 1 Rel. 932. Heb. 43. A payment of diffe- 
rent ſums, is evidence that there is no modus. A cuſlom 


ol paying tithe, of wool by the pound, and not by the 


fleece, is n0 zodys, 2 Strange 783. See Black. Com, 2 


SMohair Parn, See Manafacfures, Sill. 


ety, ( medietas, Fr, moitie, i. e. cg vel media 


pars) Is the half of any thing; and to hold by moieties, 
is mentioned in our books, in caſe of jointenants, Ec, 
Lit. 125. 

Molaſſes. See Melaſſes. | 

Moleudinum, A mill of divers kinds, See Mill. 

endum, Signifes corn ſent to à mill, a griſt. 

Chart. Abbat. de Rating, MS. fol. 116. 

Molitura, Was commonly taken for the toll or mul- 
ture paid for grinding corn at a mill, and ſometimes 


called malta, Fr. moulta, molitura libera, free grinding or 


liberty of a mill, without paying toll; a privilege which 
the lord generally reſerved to his own family a/ 
mibi © heredibus meis molitura libera familia naſtræ guieta 
in did molendino. Paroch Antiq. 236. 

Molliter manus impoſuit. Several juſtifications in 
treſpaſs, i. 6. actions of aſſault, are called by this name, 
from the words gently laid his hands upon him uſed in the 
plea; as where the defendauc juſtifies an aſau/t by ſhew- 
ing that the plaintiff was unlawfully in the houſe of de- 
ſendant, 1 So diſturbance, and being requeſled to 
ccaſe ſuch diſturbance, and depart, he refuſed and eon - 
tinued therein, making ſuch diſturbance, be, the defendant, 


” | * 
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gently laid bis hands on the plainti and remoyed T 

of the houſe. 80 In GTO inſtances, as * Rank, | 
ing two. perſons, fighting, in order to preſerve the pea. 
ſo J- the legal exerciſe of an office, c. See Black, — 
3 121. nes 1 * wet N 5 | * 1 0 

Woman, A man ſubje& to do ſervice; applied to 
the ſervants of a monaſtery. Priar, Leaves, p. 21. * 


Glefl. 

Molmutian, or Molmutiu Laws. Were ©. 1... 
of Dunvallo Molmutius, ſixteenth Kiog of the . 
who began his reign above ſour Nee years before th. 
Birth of our Saviour, and were famous in this land 11 
the time of William the Conqueror. This King was fl. 
firlt who publiſhed laws in Britaia ; and his laws (ith 
thoſe of Queen Mercia, ] were tranſlated by Giltas 4 Y 
ap Britiſh, into the Latis tongue. Upper”; Primer, 
126. * is 
1 N Mulneda, A mill- pool or pond, Paroch. 
n, "rates 
Molta, The duty or toll paid to the lord by bis v 
ſals, to grind corn at his mh «  Concedo 2 Le 
moltam fuam & moltam ſimiliter omnium ci vium St, Anand. 
Monaſtic. 2 tom. p. 97. 5 3 8 
WMonarchr. That form of government, where the ſo. 
vereign power is entruſted in the hands of a ſingle — 


Monaſteries and abbeys, &c. diſſolved by K. E. 8, See 
27 H. 8. c. 28. and Abet, and the Tables to the Ftatuiei 
tit. Monaſteries. s 
Monetagium, Signified a certain tribute paid by 
tenants to their lord every third year, that be hould 
not change the money which he had coined, former. 
| ly when it was lawful for great men to coin money 
current in their territories ; but not of filver and gold ; 
It 'was abrogated by the Stat. 1 Hes, 1. c. 2, The 
ward 7 is likewiſe uſed for a miatage, and the 
right of coming or mintivg money. 7as & artifci 
cudendi monetas. 55 e ee 
Woney, (moneta) Is that metal, be it gold or ſilver, 
which receives authority by the prince's impreſs to be cur- 
rent; for as wax is not a ſeal without a print, ſo metal ir 
rot money ait bout impreſſion. Co. Litr, 207. Wony is 
ſaid to be the common meaſure of all commerce, thro” the 
world, and conſiſts principally of three parts; the mate- 
rial whereof it is made, being ſilver or gold; the genv- 
mination or extrinſick value, given by the King, by vir- 
tue of his prerogative; and the King's famp thereon, 
1 Hal Hift. P. H. 188. | | 
Itbelongs to the King only, to put a value, as well as 
the impreſſion on money; which being done, the money is 
current for ſo much as the King hath limited. 2 I,. 575, 
Any piece of money coined is of value as it bears a propor- 
tion to other current money, and that without proclama- 
tion; and tho? there is no act of parliament, or order of 
ſtate for guineas, as they are taken; yet being coined at 
the mint, and having the King's iz/gni@ on them, they 
are lawful money, and current at the value they were coined 
and uttered at the mint, 2 Salk. 446. But it has been ob- 
ſeryed, that guineas were originally coined for 205, ac- 
cording to the twenty ſhilling pieces of money, and that 
legally, no more ought to be demanded for them: Alſo 


———— 


| that in legal proceedings, they ſhould be mentioned 


as Pecias auri, vocat. guineas, walorir, &c. 5 Mod, 7, 
If an action is brought for damages, the value of 
guineas may be given in evidence to the jury: but 
if the action be for ſo many guineas, the value ought 
to be ſet forth in the deelaration, to aſcertain the debt. 
Carthew. 255. 3 

Gold and filver coin, Ec. is not to be exported with- 
out licence, on pain of forfeiture. Stat. 9 Ed. 3. cap. 1. 
And money of ſilvet melted down, is to be forfeited, and 
double value. 13 i 14 Car. 2. c. 51. But by old ſta- 
tutes, foreign money may be melted, down; and no money 
ſhall be current but the King's own, Cc. 27 F. 3. 
cap. 14. 17 R. 2. c. 1. See Cin and Excbarge, 
and Stat. 27 Geo. 2. c. 11. See the Table to the Statuts, 
tit. Money, Coin, &c. See Black, Com. 1 V. 276. 4. 


84, $8. | 7 | 
Money, lending it abzoad. The King by —— 


ton may at any time prohibit all bis ſubjects, 27 exc = 


M O N 


„ ane peur, to lend or advance money to any ſoreign 
— * without licence ander the Great or Privy. 
| ke and if any perſon 4nowingly offend in the-premiſſes, 
he ſhall forfeit treble the value of che money lent, Ee. 
two-thirds to the King, and the other to the informer: 
but perſons may deal in fortign ſocks, or be intereſted 
in auy bank abroad, eſtabliſhed before iſſuing his Ma- 
jeſty's proclamation, . Stat. 3 Geo. 2. e. 5 1 
Money in Court. Ia jaw proceedings, money de- 
manded is oftentimes brought into court, either by a rule 
of court, or by pleading a profert in curiam of the money 


on a tender; and then, if the money is not paid into 


court, the plea will not be received; for money is not 


allowed to be paid into court, after plea pleaded, Wil/.' 


par. 1, 167. The money muſt be brought into court, 


upon a plea of tender: And the defendant may at any 


time, pending an action on bond with a penalty, bring 
the money and coſts into court, and it thall be a good 


ſatisfaction and diſcharge, by flat. 4 & 5 Aan. c. 16. 


If a defendant pay money, or part, into court, and it is 
ſtruck out of the declaration, though the plaintiff is non- 
ſuit, he ſhall not take the mongy out of court, for by pay- 


ing into court, the defendant admitted that ſo much was 
due; but if the defendant brings money into court, upon 


a tender and wncore priſi, and the plaintiff takes iſſue 
upon the tender, and it is found againſt him, then the 
defendant ſhall have the money ont of court. 2 Salk. 


1 2 may be brought into court upon an action of 


debt for rent: in replevin, when the defendant avows 


for ſo much rent arrear, the plaintiff hath been admitted 


to bring it into court: And in covenant, We. where a 
breach is aſſigned for non-payment of rent, the defend- 


ant may bring the money due into court. bid. Ina 
uantum meruit it hath been denied; tho? it was granted 
in ſuch caſe, Paſch. 5 Ann. In trover the defendant 


cannot bring the goods and coſts into court, Wl. par. 1. 


c. 23. 


ejectment, the defendant ſhall not have leave to pay monty 
into court, 4b, Par. 2. 115. | fits. ha 


5 \ 03 
Monger, A little ſea veſſel which fiſhermen uſe. 


Stat. 13 Eliz. c. 11. And when a word ends with monger, 


as ironmonger, &c, it ſiguiſies merchant, from the Sax. 


manger, i. e. Mercator, _ 


. * 


Moniers, or Monepers, Monetarii, Are miniſters of 
the Mint, who make and coin the King's money. Reg. 
Orig. 262. and 1 Ed. 6. 15. It appears in ancient 


authors, that the Kings of England had Mints in ſeveral 
counties; and in the Tra# in the Exchequer, written by 
Oakham, we find, that whereas ſheriffs were uſually 
obliged to pay into the King's Exchequer the King's ſter- 
ling money, for ſuch debts as they were to anſwer; thoſe 
of Cumberland and Northumberland were admitted to-pay 
in any fort of ,, ſo it were ſilver : And the reaſon 
there given is, becauſe thoſe two ſhires Monetarios de an- 
tigua inſtitutione non habent; quod abbar.& monachi præ- 
dicti habeant unum monetarium & anum cunenm apud Ra- 
ding ad monetam ibidem, tam ad obolos & flerlingos quam ad 
Herlingos prout moris eft fabricand. & faciend. Memorand. 
Scac. de Anno 20 Ed. 3. inter record de Trin. Rot. Of 
later days the title of moniers hath been given to barkers, 
That is, ſuch as make it their trade to deal in monies upon 
returns. Coavell. wb ho aa 


Monk, {Monachus ) From the Gr. MSvog, fSelus qui ls, | 


1. e. Separati ab aliorum cenſortio vivant, becauſe the firſt 
monks lived alone in the wilderneſs. They were after 
divided into three ranks; Cænobitarum, i. e. a ſociety 
living in common in a monaſtery, Qc. under the govern- 
ment of a ſingle perſon; and theſe were under certain 
roles, and afterwards called Regulars, Anacboretæ, or 
Eremite, thoſe monks who lived in the wilderneſs on 
bread and water, And Sarabitæ, monks living under no 
rule, that waddered in the world. St. Jerom tells us, 
that of the Axacboretæ Paulus Fuit Auttor, Antonius illuſ- 
irator, Johannes Baptiſta princeps. © © 

Monkerp, The profeſſion of a nent, mentioned in 

Iitlac#*s reading upon the Stat. 21 H. 8. c. 13. 
Wonks Clothes, Made of a certain kind of coarſe 
cloth, Vide 20 H. 6. | | 
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If an aRion for the meſne profits after a recovery in 
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other perſons are reſtrained of any freedom or A that 
8. 3 


11 Rev, 84. 
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WMonopotp, (From Mic; ut & winks wende) Is an 
allowance of the King by his grant, commilſion or other- 
wiſe, to any perſon or perſons, for the ſole buying ſell- 
ing, making, working, or uſing of any thing, by which 


they had before, or hindered in their 140 ful trade. 
Inſt. 131. It is defined to be where the power of ſelling 
any thing is in one man alone; or where one mall in- 
groſs and get into his hands ſuch a merchandiſe, We. as 
none may 1ell or gain by chem but himfelf. 11 Ro. $6. 
And a monopoly hath three incidents miſchievous fo the 
public: 1. The raiſing of the price. 2. The commodi; 
will not be ſo good. 3. The impoverifhing of poor arti- 
ficers. IId. ironed the ancient and 
y-law, which makes 


fundamental laws of the realm: A , Which 
a monopoly, is void ; fo is u preſcription for à ſole trade to 
any one perſon or perſons, excluſive of all others. ; Moor 
591. "Monapolies by the Common law are void, as be- 
ing ayzinſt the freedom of trade and diſcouraging labour 
and indufiry; and putting it in the power of particular 
perſons to ſet what prices they pleaſe on a commodity, 


1 Hawk; P. C. 231. Upon "this ground it hath been 


held, that the King's grant to any corporation of the ſole 
importation of aby merchandiſe, is vod. 2 Rol. Abr. 


214. 3 Taft. 182. The grant of the ſole making, im- 


orting and ſelling of playing cards, was adjudged void. 
Fi Res OT: And the King's Grant of the 
ſole making and writing of bills, pleas, and writs in a 
court of law, to any particular perſon, hath been reſolved 
to be vod. 1 m 23t. „ m5; OOO 
The King may grant to particular perſons the ſole 
printing of the holy ſcriptures, and law books. 1 Haw. 
231. All matters of this nature ought to be tried by the 


Common law, and not at the council-rable, or any other 


eourt of that kind; and the making uſe of or procuring 
any anlawful monopoly, is paniſhable by ſine aud impri- 
ſon ment at Common Jaw. 3 ft. 181, 182. 
By ſtatute, all monopo/zes, grants, letters patent, and 
licences, for the ſole buying, ſelling, and making of 
oods and manufactures, are declared void, except in 
me particular caſes; and perſons grieved by putting 
them in uſe, ſhall recover treble damages and double 


colts, by action on the ſtatute; and delaying ſuch nction, 


before jadgment, by colour of any order, warrant, &c. 


or delaying execution after, incurs a premunire: But 


this does not extend to any grant of privilege granted by 


act of parliament ; nor to any grant or charter to cor- 


porations or cities, Fc, or to grants to companies or 
ſocieties of merchants, for enlargement of trade; or to 


inventors of new manufacture, who have patents for the 


term of fourteen years; prants or privileges for print- 
ing; or making gunpowder, caſting ordnance, &c. 21 
Fac. 1. te 3. , LR 

As to inventors of new manufaQures, Fc, it has been 


adjudged on this ſtatute, that a manufaQure muſt be ſub- 


ſtantially new, and not barely an additional improvement 
of any old one to be within the ſtatute; it muſt be ſuch 
as none other uſed at the granting the letters patent; 
and en old manufacture in uſe before, cannot be prohi- 
bited in any grant of the ſole uſe of any ſuch new ihven- 
tion. 3 If. 184. Vet a grant of monopoly may be to 


the firſt inventor, by the Stat. . 1. c. 3. notwith- 
ſe 


ſtanding the ſame thing was practiſed before beyond ſea; 


becauſe the ſtatute mentions new manufactures wwithin rhe 


realm, and intended to encourage new devices uſeful 
here; and it is the ſame thing whether acquired by ex- 
perience or travel abroad, or by ſtudy at home. 2 Salk. 
447. It is ſaid, a new invention to do as much work in 
4 day by an engine, as formerly uſed to employ many 
hands, ig contrary to the ſtatute ; by reaſon it is incor 
venient, in turning ſo many men to idleneſs. 3 Inf, 
184. Sed. qu. As it tends to leſſen the price of manu- 
factures, and enables to underſell foreigners, both at 
home and abroad? See Black, Com. 4 V. 115, 159, 


err — = 
MWounſter, One who hath not human ſhape, and yet is 
born in lawful wedlock : And ſuch may not purchaſe or 


retain lands; but a perſon may be an heir to his anceſ- 
tor's lands, though he be deformed in ſome part of his 


A 


| body. Ce. Lit. 7. is 
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M O N 


A monfier ſhewn for money is a miſdemeanor. 2 Char. 
Ca. 110. Trin. 34 Car. 2. Harring V. Walrend. It was 


a child that had four legs, and four arms and two heads | 


and but one belly, where the two bodies were conjoined z 
the child died and was embalmed to be kept for ſhew, 


but was ordered by Lord Chancellor to be buried in a 


week. Jbid. 


Monſtrans de Dyoit, Is a ſewing a rights and fig- | 


nifies a writ out of Chancery to be reſtored to lands and 
tenements that are a man's in right, though by ſome. of- 


fice found to be in the poſſeſſion of one lately dead; by 


which office the King would be intitled to the ſaid lands, 
tc. It is given by the Stat. 34 Ed. 3. c. 14. and 36 
Ed. 3.13. Staundf. pr reg. c. 21. 4 Co. Rep. 54. Lel- 
ſee of an outlaw; cannot. maintain treſpaſs, bur muſt be 


relieved by Monfirans de droit. Ld. Raym. 307. See 
Shewing of deeds or 


Traverſe. nue b 
Monſtrans de faits ou recoꝛ 
records is thus; upon an action of debt brought upon an 
obligation, after the plaintiff hath declared, he ought to 
ſhew his obligation; and ſo it is of records. And the dif- 
ference between mog ran de fait and oyer de faits, is this; 
he that pleads the deed or record, or declares upon it, 


_ ought to ſhew the ſame; and the other againſt whom ſuch 


deed or record is pleaded, may demand oyer of the ſame. 
Cowell. | | | 

Where a man pleads a dead, which is the ſubſtance of 
his plea or declaration, if he doth not plead it with a 
prefert in curia, his plea or declaration is bad upon a 
ſpecial demurrer, ſpewing it for cauſe: And if he doth 
plead it with a profert is. curia, if the other party 
demands a fight of it, he cannot proceed till he hath 
ſhewn it, and when the defendant hath had a fight of it, 
if he demands a copy of the ſame, the plaintiff may not 
proceed until a copy is delivered unto him. Stat. 4. 
5 Han. c. 16. 2 Lil. Abr. 201, 202, . Vide. Profert in 
Curia. | 175 
' MWonſtraverunt, Is a writ which lies for tenants in 
ancient demeſne, who hold land by free charter, when 
they are diſtrained to do unto their lords other fervices 
and cuſtoms than they or their anceſtors uſed to do: Alſo 
it lieth where ſuch tenants are diſtrained for the pay- 
ment of toll, c. contrary to their liberty, which they 
do or ſhould enjoy. F. N. B. 14. 4 Ia. 269. This 


writ is directed to the ſheriff, zo charge the lord that be do | 


not difirain them for fach unuſual ſervices, &c. And if the 
lord nevertheleſs diftrains his tenants, for other ſervices 
than of right they ought to do, the. ſheriff may command 
the neighbours, who dwell next the manor, or take the 
power of the county, to reſiſt the lord, c. And the 
tenants in ſuch caſe may likewiſe ſue an attachment 
againſt their lord, returnable in C. B. or B. R. to an- 
ſwer the contempt aud recover damages. New Nat. 
VVV My 
But the lord ſhall not be put to anſwer the writ of at- 
tachment ſued againſt him upon the moafraverunt, before 
the court is certified by the treaſurer and chamberlains of 
the Exchequer, from the book of Dome/day, whether the 
manor be ancient demeſne; 10 that it is requiſite that the 
plaintiff in the monffraverunt, do ſue forth a ſpecial writ 
for the certifying of the ſame, JZid. 35. The writ of 
mon/lraverunt may be ſued for many, of the tenants, with- 
out naming any of them by their proper names, but gene- 
rally monflraverunt nobis homines de, Q c. But in the at- 
zachment againſt the lord the tenants ought to be named; 
though one tenant may ſue it in his own name, and the 
name of the other tenants by general words, Et homines, 
Sc. 2 H. 6. 26. See Ne injufle wexes. Sed qu? If 
action of treſpaſs is not preferable. | 
ſtrum, 1s ſometimes taken for the box in which 
relics are kept. Item unum monſtrum cum offibus St. Petri, 
fc. Monaſt. 3 tom. pag. 173. Menffrum is alſo 
taken for what we call corruptly mu/tering ſoldiers. Cavell. 
Month, or Moneth, Sax. Monath, ( Men/is 2 men- 
frone, lunæ curſes) Signiſies the time the ſun goes through 
one ſign of the zodiac, and the moon through all twelve; 
properly the time from the new moon to its change, or 
the courſe or period of the moon, whence it is called 
month from the moon. Lit, Did. A month is a ſpace of 


time containing by the week twenty-eight days; by the 


. F *, . 


kalendar ſometimes 2hirty, and ſometimes bir 

And Julias Cæſar divided the year into er LO: 
each-month into four weeks, and each week into fn : 
days. The month by the Common law is but taverns. on 

days; and in caſe of @ condition for rent, the was 1 

be computed at /qwenty- eight days ; ſo in the caſe of * 
| rolment of deeds, and generally in all caſes where 3 "4 

tute ſpeaks of. months : Bor where the ſtatute account a 
by the year, half year, or quarter of a year, then it * 
be reckoned according to the talendar. I Iuſt. y . 8 
Rep. 62. Cro. Jace 167. \ [0557 1 855 

A twelvemonth in the ſingular number ineludes 2 
whole year, according to the kalendar ; But twelve 2075 
ſix months, &c. in the plural number, ſhall be accounted 
after qaventy-eight days to every month; except in caſe of 
Aa to benefices, to avoid lapſe, He. which 

all be in fix kalendar mani. 6 Rep. 61. Cro. Jac 
141. But if an agreement is to pay fifty ſhillings for the 
Intereſt of one hundred pounds at the end of ſix worry, 
it is ſaid the computation muſt be by kalendar nz: 
becauſe, if it was by /anar months, the intereſt would exceed 
the rate allowed by the ſtatute, Mod's Inf. 433. | 

Montroſe, A duty of two-pennies Scors upon beer 
there, 6 Geo. 1. c. 7. 7 Geo. 2. c. 5. 5 5 

Monument, An heir may bring an action againſt one 
that injures the monument, & c. of his anceſtor; and the 
coftin and ſhroud of a deceaſed perſon belong to the 
executors or adminiſtrators ; but the dead body belongeth 
to none. 3 nfl. 202, 203. Ste Black. Com. 2 J. 428, 
— Moozs, In the Je of Man, who ſummons the courts 
for the ſeveral feadings, are the lords bailiffs, called by 
that name; and every moer has the like office with our 
bailiff of the hundred. ' King's Deſcrip. Iſle of Man. 

Woot, (From the Sax. Motian, placitare, to treat or 
handle) Is a term well underſtood in the In of Court, 
and ſignifies the exerciſe or arguing of caſes which young 
barrilters and ſtudents. perform at certain times, the bet- 
ter to enable them for the practice and defence of clients 
cauſes, The place where moot-caſes were argued, was 
anciently called the Moor-hall: And in the Inns of Court 
there is a bailiff of the moot yearly choſen by the benchers, 
to appoint the mootmen for the Inxs of Chancery; and keep 
accounts of the performances of exerciſes, both there and 
in the houſe. Orig. Juridicial. 212. 

Moota canum, A pack of dogs. Cowell. 
Mootmen, Thoſe who argue the reader's caſes, called 
moot-caſes, in the Inns of Chancery, in the term - time, and 
in vacations. | 

Moa, A moor, or barren and unprofitable ground, 
derived from the Sax. mor, ſignifying alſo marſhland. 
Mon. Angl. tom. 2. pag. 0. 1 Inſt. 5. Alſo a heath. 
ltem de pannagio, herbagio, &fc. et de omnibus exitibus be, 
corum, morarum &c, Fleta, lib. 2. cap. 71. 

Moꝛa muſſa, A watery or boggy moor; and ſuch in 
Lancaſhire they call moſſes; moreſſa is uſed in the ſame 
ſenſe. Mox. Angl. tom. 2. pug. 306. 

Mozatur in Lege, Is the ſame with demoratur, and 
fignities as much as he demurs; becauſe the party goes 
not forward in pleading, but reſts or abides upon the 
judgment of the court in a certain point, as to the ſuffi- 
ciency in law of the declaration or plea of the adverſe 
party, who deliberate and take time to argue and adviſe 
thereupon, and then determine it. Co. Lit. 71. See 
Demurrer, | 

Mozetum, A ſort of brown cloth, with which caps 
were formerly made. Mat. Paris, Anno 1258. . 

» MWozgangina, (from the Sax. morgen, the morning, 
and gifan, to give) The gift on the wedding day. 85 
Jponja wirum ſuum ſuperwixerit, dotem et maritationem uam, 
cartarum inſirumentis, vol teſtium exhibitionibus ei traditan, 
per petualiter babeat et morganginam ſuam, LL. Hen. 1. 
cap. 70. i. 8. her dower. In ſome books it is writ mor- 
ganegiba, In Leg. Canuti apud Brompton, it is writ mor- 
gagifa, cap, 99. In Leg. H. 1. cap. 11 & 70. it is mr. 
gangiva, It ſigni fies literally donum matutinale ; and it is 
what we now call dowry money, or that gift the huſband 
preſents to his wife on the wedding-day, from the e 
morgen, aurora, and givan, dare; and was uſually the 


3 
1 


— 


fourth part of his perſonal eſtate; not here, but among 
N 
Moziam, 


the Lombardi, Du Cange. Convell, 


1 vey 1 
| 2 N 
, F # * F * 
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all one in ſignification with the French 


 Woziam, Ie 


ion, 1. e. Cc | 
N from the Italian woriens. Stat. 4 & 5 P. &. M. 
ap. 2. now called 4 [o. 
1 ina, Morrain 12 infectious diſtemper in cattle. 
Moriva alſo ſigniſies the wool: of fick ſheep, and thoſe 
dead with the murrain. Fleta, lib. 2. c. 79. par. 6. Fox 
Moꝛling, or Moꝛtiing, Sigoifies that <voo/ which is 
taken from the ſkin of dead ſheep, Whether being killed 
or dying of the rot. 4 #6. 4. c. 2 C3. 27 fl. 6. c. 2. 
3 Jac, 1. c. 18. 1 2. c. 88. Vide Shorling, 
Mozoſus, See Moza. I vis et ſemitis per vallem 
guandam moroſam et agquoſam. Monaſt. 1 tom. Page. 


Morlellum terrz, A ſmall parcel or bit of land.— 
Ft unum morſellum terræ juxta borreum ſuum. Charta, 
11 H. 3. par. fol. m. 3 5 


Moxlellus terræ, A ſmall parcell of land. Mar. P 
urches to burn 


. 433. and Mon. Angl. 2 tom. pag. 82. 
7 oztarium, A light or taper, ſet in ch 
over the graves or ſhrines of the dead,—Tenet duas acras 
terre, (fc. ad inveniendum unum mortarium ardentem in 
eccleſia de Chepin. Farindon.. Conſuetud. Dom. Faren- 
don, MS. fol. 48. 
f -danceſtoz, A writ 
in the ſtatutes 53 H. 3. | 
danceflor, and Black. Com. 3 V. 18868320. 
Moꝛtgage, (Morrgaginm,, vel mortuum wadium) Is. 
compounded of two French worde, viz. mort, i. e. mort, 
and gage, i. e. pignus, and ſignifies à pawn of land or tene. 
ment, or any thing immoveable, laid or bound for money 
borrowed, to be the creditor's ſor ever, if the. money be 
vt paid at the day agreed upon; and the creditor holding 
land and tenement upon this bargain, is called tenant in 
mortgage. Of this we read in the Grand Cuſſomary 7 
Normandy, cap. 113. which ſee. Glanvill likewiſe, lib. 


4, 


now ſeldom uſed, mentioned \ 


10. cap. 6. defineth it thus; Mortuum vadium dicitur | 


illud, cujus fructus vel redditut interim percepti in nullo ſe. 
acguietant. So that it is called a dead gage, becauſe What - 
ſoever profit: it yieldeth, yet it redeemeth not itſelf hy. 
yielding ſuch profit, except the whole ſum borrowed be . 
Paid at the day. See Shene de verb. ſignif. verbo mort-. 
gage. He who pledgeth this pawn'or gage, is called the 
mortgagor, and he who taketh it te mortgagee, Weſt. 
Symbol. part. 2. tit. Fines, ſect. 145. This, if it con- 
tain exceſſive uſury, is forbidden by 37 H. 8. cap. g.. But 
it is called mortgage, becauſe, if the money is not paid at 
the day, the land moritur to the debtor, and is forfeited. 
to the ersdiear, , nh 17 . 


1. Of the original and ſeveral kinds of mortgages. .. . 

2. What ſhall be deemed à mortgage, or an eſtate re- 
aeemable; and of the diſtin intereſts of morigagor and 
mortgagee. JJ ᷣ rome Net 

3. Of the equity. of redemption and foreclaſure; and 
of the manner e redeeming and foreclo/ing. Fd acti of 
1. Of the original and ſeveral kinds of mort ages. 125 
The notion of mortgaging and redemption 2-1] to 
be of Jewiſh extraction, and from them derived to the 
Greeks and Romans; the plan of the Moſaick law con- 
ſtitutes a juſt and equal agrarian, that the lands may 
continue in the ſame tribes and families, and the people 
might not be diverted by any exotick acts and inventions 
from the exerciſe of agriculture, in which innocent em- 
ployment they were to be continually educated ; therefore. 
whoever were compelled by want to fell, could transfer, 
no eſtate in the lands, farther. than to the next general 
jubilee, which returned once in fifty years; wherefore 
they computed till the jubilee, that, according to the 
diſtance from thence, ſuch was the intereſt that could be 
transferred to the buyer; but the vendor had power ar 
any time to redeem, paying the value of the lands ta the 
Jubilee ; but though he did fot redeem it at the year of 
jubilee, yet the lands came back again free to the vendor 
and his heirs. Cumens 11, 12. "== | 
But our notion of mortgaging and redemption ſeems, 


S, 


a/fir, a' head piece, and that ſeems to be 


3. and.6 Ed 1. See M ile of Mort-, | 
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; tinQions in that Iaw between plidges and things Syporbe- 
cated, Juſtin. 592. a — NOIDA 
The'pignuz or pledge was, when any thing was obliged 

for money lent, and e pu te the creditors 

The. 4ypotheca was, "when: the thing was obliged for 
money lent, and the poſſeſſion. remained with the debror. 

Now, in caſe pf goods pig norated, the creditor was obliged 

to the ſame diligence in keepingithem, as he uſed about 

his own ; ſo that if the goods were loſt by the neghgence 
of the creditor, an action lay as ſor a depoſite ; for the 
property being transferred to the creditor for a particular 
purpoſe, he was to keep them 88 his on. See Bailment: 

Alſo ſee the caſe of Coggs and Bernard, 2: L. Ram. goh, 

Ce. where the caſe of Lala is very fully and learn- 

edly handled, and its ſeveral ſpecies ſhe wn ina very 

judicious manne. , éUen iT 

If the debtor did not rederm the thing pledged, the 

creditor was to forecloſe the redemption of the debtor; 

and if the money was not paid, the ereditor had his 4 

pignoritia, ot hypothecaria, which; When he had purſued, 

and obtained ſentence thereon, he might ſell as his own 
property ; but there was this difference between the 22s 
pignoritia and bypothecatia; that the atio pignoritia was 
only sgainſt the pt of the debtor to forecloſe: him, 
becauſe the pignus was already in the: poſſeſſion. of \ the 
credĩitor; but the actio pot becaria Was tam in rem, quam 
in peiſonam, and was given ad pignus proſequenduni, contra 
| quemeungue orem ; becauſe herein the creditor had not 
the poſſeſſion of the pledge, but it remained to the debtor; 
and until ſentence was obtained in theſe actions, the 
creditor could not obtain the property of the pledge; and 
if the money was paid before ſentence, the pledge was 
ſubject to redemption; and where the ſame thing was 
pledged to ſeveral, thoſe were ſaid to be potioret in pig nur, 
to whom the things were firſt hy pothecated. Dięeſi. lib. 

20. tit. 6. Coruin. 269, 270, 2721... 

If the money was tendered or paid to. the creditor, the 

contract of pignoration was diſſolved, and the debtor 

might have the pledge bach, as a thing lent; which 

ſeems to have introduced the notion among us of-the 
debtor's right to redemption, and withůdhem the uſucap- 
tion, or the right of preſetiptiom did nat extinguiſh the 
pledge, unleſs a ſtranger had held it for bir years; or 

the debtor had held t for forty years. Digg. UM. . 

tits 6. 51148 928% s 101798 in nt Yolo auen bas 

In the feudal law the rule was, Frudalin, inuito d mino, 

aut agnatis, non refe ſubjiciantur hjpotheces | quamwuis. 

fructus poſſe d receptum e; and the reaſon of; this rule 


— — 


5 


2 


2 a 


was, becauſe the feud was filled with a tenant from the 


lord's original bounty, on whom he depended for his 
perſonal ſervice in war and peace; ĩhereſore the feudatory - 
could not obtrude a tenant on him without his leave, who 
might be leſs capable of thoſe ſervices ; for which reaſon 
as the tenant.cauld; not originally aliene without licence, 
ſo he could not mortgage. Corwins 26. 


Bot when a licence of alienatibn. wWas givemabout the 


| 


| 
bethogneien way of pledging lands for they beld, that 
1 


therefore it will be neceſſary herein to conſider the diſ- 


time of Hen, 3. and ꝗt became g maxio an law, chat rhe | 
purity of a fee-femple importid aq pa A diſpoſing it 
as the owner pleaſed; there were two. ways of mortgaging 
lands introduced, which Listleton diſlioguiſhes by the 
names of vadium vi vum and vadiam mertaum. 9 H. 3. 
32. 18 Ed. 1/8915 0 „ VEG?! 40 77 un 9 
The vadium wivun is, where a man borrows 100 J. of 
another, and makes an eſtate of lande to him, until he 
hath. received the ſaid ſum of the iſſues and proſits of the 
lands; and it is called wadium viuum 3 becauſe neither be 
money, nor the land dieth ; for the lands are conflantly pay- . 
ing offi tbe money, and the lands are not left as a dead 
edge, in caſe the money be not paid. This ſeems. to 


"x 
gast 
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ads could not be 4xpathecated; therefore they uſed to 


| ſubje& the udn, which continued originally during 


the life of the feudatory; but when there was a free liberty 


given of alienation, then the feudatory could pledge.the 
| »/ufrudtus of the Jand at pleaſure ; but becauſe, by: this 
Way of pledging. ithe lender received his money by de- 
grees, and in ſmalh parcels, which was very troubleſome; :; 
to have come more immediately ,from the Civil. law, ti 7 pet N 


and thoſe that lend money to uſury, are generally willing 
to receive the whole in a groſs ſum; therefore this way: -- 
7 R " "—_ 
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ce end row 
| Formal. 136. 


| Maddox $18, % 


redemption, not only 


and for farther affurance, and then g. would the day 


M O R 
out of afe.” C6. A. 205. See Madl. 


. The r eee ER by Lintliron, becauſe 
it ia doubtful, whether the ſeoffor will pay the money. 
at the duy limited or\nory and if he.-de dot pay, then 
the land, which id bat ds ne wpou condition, for the 

yment of the ; men from him for ever, and 

dead to him; and if he do FRN 
is dead to the tenang of a uf. in N 332. Co. 
Lis. 205. But wide Df 3) 
Of theſe mortgages there are again' two'ſorts ;| xt, Of 
the freehold and inheritance, and 2dly, Of terms for years. 


» 4 


ift, Ot the Prebold' and inberitance, and here the an- 
cient way was to make à charter of feoffment, on con · 

dition that if the ſeoffor or his heirs paid the ſum to the 
feoffee or his beirs, he ſhoald"recenter and re-poiſeſs; and 
Ometimes the condition was contained in the charter of 
ſeoffment, and ſometimes it was defearanced by another 
charter, as may be ſen in the old forms.) Maddox 318, 


For as man 9 a payee — 3 
for cajus eff dare, ur diſponerdy ha might annex a 
nb — deod, bearing date, and extcuted at 
abe ſame time; for, being \exeexred ar the fame" time, it is 
really but one and the diſpoſition, u intontinents 
Fuat inefſe videntur; but a difeaſance or condition” annexed: 


after the ſeoffment executed comes too late; becaufe | 


the livery coram paribus atteſting the infeudation,' in 
which there is no condition; the tenant muſt hold 
the land according te the tenure of the inveſtiture: 
but rente, annuities or warranties that are things execs- 
rory; may be defeated by defeananees made at the time of 
their creation, or any” time after; becauſe there is not 
any neceſſity of the notoriety of livery to make an in- 
veſtiture ; therefore being created by dind on), they may 
be defeated or d by deed alone. Co. Lit. 226, 
za b ee eli de AOUSIONgY 19. J3STA 

Theſe ſorts of conveyances were ſubject to ſome-incon-" 
veniencies; as if the money were not paid at the day, 
ſo that the eſtate became abſolute, the eſtate' was thence- 
forth ſubject to the dower of the  feoffee; and all other 
his real charges and incum brances; ſor though if the 
ſeoffor performed the condition, then he might reenter, 
and re-poſſeſs himſelf in his former eſtate, and conſe- 
quently was in above all. the charges and incumbranees 


n 


of the feoffee; yertif he did not literally perform the eon- a 


dition by payment of the money at the day, then the 
eſtate was /zpally ſubject to the charges and incumbrances”” 
of the feoffee, though the money was afterwards paid, - 
and the eſtate reconveyed to the feoffee, C. Lit. 221, 
222 .* ie $1 nns! 02 
Bot the courts of equity, as they grew in r have” 
ſet this matter tight,” and have an Cite 1 of 
5 inſt tenant; in dower, and the 
ns who come in under the feoffee, but even apainſt 

the tenant by the 'eunteſy; and lord by eſchear; that are 
in the ge ; becauſe the payment of the money doth, in 


" N * 


halt be made in HE 
mortgig6r ſhall receive 
our egen, 3 New Hbr. 63g, Or 
Tui bas been ruled ro'cfeare a terdney at will to th 

mortgager; bot if the mortgagor dies, the tenadey ar 
wilt is determined till there is a feceipt of interef from 
the heir, Which ſeems tö make him allo ter 


ment of the money! tlg 
We fey ts, iſſues and Hein ain 


= 


] o tenant 
the mortgagee. * Raym: 147 Ive en 
34, But now the Jef ant beſt improvihent ofamo?tpa ze 
ſee ms to be, that in the mortgage deed of a term for Years, 
or in the” aſſigument thereof, the mortpapor Movld 
covenant for himſelf and his heirs, that if deflit: be 
made in the payment of the money at the day, that 
then he and his heirs will; at the coſts of the mortgagee 


and his heirs, convey the freehold and inheritance of. 


the mortgaged lands to the mortgagee and bis heirs. or 
| ets, 
to ſueh perſbn or perſons (to prevent merger of the By 
as he or they ſhall direck and àppoint; for the reverfon. 
aſter a term of years, that reverffc being of little worth, 


and yet the mortgagee for want thereof continuing bat a 


termor, and ſubje& to forfeiture, Ge, and not capable 
of the privileges of 2 frecholder; therefore where the 
| mortgagor cannot redeem the ladd, it is but reaſonable 
the mörtgagee ſhould bave the whole intereft and 
' inheritatice of it, to diſpoſe of as abſolute owner. 3 New' 
Abr. 633. | "Ng. * SIT TY A. 2) "IL F ot (STAY 13 5 


2. What foal Bt” diened u mortgoge,” or ar fate 
. redeemabley and of 'the "diflinft ine, of © mort gogor 
„„ o bb the goon rerobngd 
;  Hereſn we way obſerve in general, tht whatever 
clauſes or covenants there Are in 4 cpnveybhee, though 
they ſcent to import an abſolute difpofltibn or conditional 


< 
* 
6 


* 43 N 13 143 " ; 


-| purchaſe; yet if, upon the whole, it appears to have been 


the intention of the parties, that ſuch conveyance fliould” 
only be a' mortgage, or paſs an eſtate rededmable, a court 
of equity will always conſfrue it ſo, 1 Vn. 783, 268, 

39 F 8290 an , * ns ! Ee. 
„. oder the cbudition of a pores e is, that the 
mortgagor ſhould redeem during his life, or that the 

mortgagor, and the heirs of his body, ſhould redeem, yet 


equity will admit the general heir of ſuch mortgagor to 


a redemption ; becauſe this can be no purchaſe, ſince there 
ir s clauſe of redemption; and when the land was origi- 
Bally only a pledge for money, if the ptineipal and in- 
tereſt be offered, the land is free; and it would be very 
hard, that it ſhould be in the power of the ſcrirener, or 
gripiog uſurer, by ſuch impertinent reſtrictions, to elude 


the jullice'of the'court: 1 Yern, 33, 190. 2 Chan, Ca. 


. 
o 


147. 8. C. Howard v., Harris, | | | 
But if a man borrows'money of his brother, and agrees 


| to make him a mortgage, and that, if te hav' no ifſve- 


male, his brother ſhould have the land; ſuch an agree- 
ment; made out by proof, will be decreed in equity. 


the confideration of iy, pat the ſeoffor i» fatu guo, | Yirn, 193. per Nerth Lord Keeper. 


fince the lands were originally only a pledge for the 
zd, As to mortgages by way of creating terms, this 
was formerly by way 'of demiſe and re-demiſe. As for 


example; A. borrowed money of B. thereupon A. would” } 
demiſe the lands to B. for a term of 300, &fe. years ab- 


ſolately, with common covenants againſt incumbrarices, 


after re-demiſe to A4. for years, with condition to 
be voĩd on non · payment of the money at the day to come; 

this manner of mortgaging came in after the 21 H. 8. 

for falſifying recoveries,' when there was' a fixed intereſt 
ſettled in terms — top "and was eſteemed beft for the 
mortgagor, to avoid all manner of pretenſon from the 
ineumbrances and dower of the feoffee in mortgage; and 
was feputed beſt for the mortgagee, to avoid the ward- | 
ſhip and frudal duties of the tenure, and was only in- 
convenient in this ; that / tbe ſecond die <wrre lift, there | 


A. in confideration of 100 made an abſolute con- 
veyante to B. of the reverſion of certain lands after two 
lives, which, at that time, were worth little more; and 
by another deed, of the Tame date, the lands are made 
redeemable any time duritg the life of the grantor only, 
on payment of 1000, and iatereſt; A. died not baring 


clauſe, and that it was a rule, inte 4 mortgage, and 


ways 4 mortgage, and' that B. might have compelled 4. | 
i 1* life-time, or have forecloſed him; but, 

on a re-heariiig, Lord North reverſed the decree on the 

circumſlance of this'caſe ; for it appesreth by p 


to redeem in 


roof, that 


J. had a kindneſs for B. and that he married his kinſ · 


woman, which made it in the nature of a marriage ſettle- 


ment; he likewiſe held, that B. could not have a 
pelled 4. to redeem during his life, which made it the 


| ; | Bon- 
more ſtrong. 1 Peru. 7, 214, 232. Neweonb. v. 
3 2 2 364. 8. C. where ie is ſaid, that Lord 


annere to br an abfoluve term in the mortgagee, 3 New 


 Norr#s decree was afffrmed in the houſe of Lords. If 
4 


paid the money; and it was held by Lord K. Netzinghon, 
that bis beir might redeem, notwithſtanding this reſtrictive 


8 
— 


3 
4 -» 
_ 
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* 0 ; 1 4 4 n c - 2 of 4 *% 2 
If 4 mertgege landd. to H D th f 5 l. prr wy — > ror a hgh eat . . 5 
Weed that if the 200 fl and intereſt is not paid with- sgainſt the otiginal defign of the contract, that any 
iwned that if the 200 if and intereſt is not pai | ** the mottgagor, (Except the payment of the money) 
| of. hi ſegority, and is 


ſecuring 200% and at the Fame time B. enters into a bond 
: Mag then he tc pay: A, his ex2cutors, or admi 
in a: peur, chen be to pay A, his ene. ,'or admi- 
iſtrarorE;" cls further um ef 78 J, in full Jon the purchaſe | 
of the premiſſesy; &s, aud 4. dies within the year, and 
the money is paid the next day after, the mortg 
feitec to his adminiſtrator; yet £.'s heir may redeem, | 


paying 


So where A. for 5501. made an abſoluce aſigument of 
a church leaſe for three lives to B. and N. by writing 
under his hand agreed, that if A. paid 600 / at the end 


of the year, B. would convey; B. died, leaving C. bis 


ſon aud heir; two of the lives died, and the leaſe 


was twice renewed by C. and his father; and tho“ it 
was near twenty years fince the conveyance was made, 


yet the Maſter” of the Rolls decreed a redemption on 
payment of F ol. and the two fines. 2 Fern. 84. e Man. 


i Aa | oh "4% 5 Mok 16 * FA 
A. lends money to B. to carry om certain buildings, 


and takes a mortgage from him to ſecure: 1600 1. with 


intereſt; and by another deed executed at the ſame time, 
takes a covenant from B. that he ſhould convey to 
him, if he thought fit, ground- rents to the, value of 
1600 J. at the rate of 20 years pürchaſe; and, on bill 
brought to redeem, the Maſter of the Rolls deeteed 2 
redemption on payment of principal, intereſt and coſts, 
without regard to that agreement, hut ſet aſide the fame 
as unconſcionable; for a man ſhall not have intereſt for 
his money, and a collateral advantage beſides for the loan 
of it, or clog the redemption! with any bye- agreement. 
2 Vern. 5 20. Jennings v. Hur. 


But tho theſe and ſuch like reſtrictions are pelieved | 


againſt, to make them anſwer the primary intention of 

the parties; yet if 4. on a mortgage, lends money at's U. 
per cent. but agrees in the deed, that if the money were 
paid within months after it became due that he 
would accept of 4. per cent. and the mortgagor neglects 


to pay the intereſt within the time, equity will not re 
lieve him, but he muſt pay 5 J. per cent for tho the 


court relieves againſt unreaſonable penalties; yet this ĩi 
not fo, for the mortgagee might have refuſed to lend his 
money under ; J. per cent. (Preced!:Chan, 160. Jory wo 
Cox. 1 P. W. 653. Vina d nge It i 1 

So if the mortgagee deviſes that the mortgagor ſhould 
be remitted part of his mortgage money, provided he 
pays the principal and intereſt; within three days aſter his 
deceaſe; if the condition be not performed, the remit- 
tance is loſt becauſe being a voluntary bounty, and not 
ex debito juſtitiæ, the party muſt take it as it is limited, 
for cujus e/f dare, ejus e diſpentre; and the court cannot 
relieve in this caſe after the day, 1 Chan. Ca. 2. 
But where in à mortgage there was aprovi/e,” that if 


the intereſt was behind fix months, that then the intereſt 


mould be acedunted principal, and carry intereſ&; this 


by Lord Cowper was deereed to be à vain clauſe, and of | 
ent had ever enried 


30 u/e; and he ſaid, that no | 
the advance of intereſt” ſo far, and that an agreement 
made at the time of the mortgage, will not be: ſufficient 
to make futute intereſt principal; but, to make intebeſt 
principal, it is requiſite:that- intereſt be firſt' grown due, 
and then an agreement conterning it may make it prin- 
ei pal. 2 Salk. 499. x D emit 2743 458 It, An: 

The mortgagor before forfeiture, and whilſt it remains 
uncertain, whether he will perform the condition at the 
time limited or not, hath the legal eſtate in him; alſo af-. 


ter forfeiture he hath an equity of redempiion ſo that 


he is ſtill conſidered as owner and proprietor of the eſtate: 
until the equity of redemption” be foreeloſed; therefore 
may make leaſes: or any ſettlement thereof, - which will 
bind his equity of redemption; | (Bat they will not bind 
the mortgagee ) rr ee 
It is ſaid, that a tenant in tail of an equity df redemp- 
tion may deviſe it for payment of debts. 1 Fern; 41. 
Turner v. Gavin. d E 

If a man mortgages his land, and, (as is ufeal;) fill 
continues in poſſeſſion, and levies a fine, and ſfve years 
paſs, yet the mortgagee is not barred ;. for tho? the mort» 
gagee be in reality out of poſſeſſion, yet when that is done 


* 


the 200 l. and likewiſe the 294. that was paid | 
to the adminiſtrator, 1 N 488. Wille ver. Minn. 


— 


I o R 


by conſent of bath! parties, and the, nature of the cootrat 


* 


1 


-ſhould- deprive: the mortgagee 1 
no leſt than fraud, which the hw will not, counte- 


+is for- nance. 1 Sid. 460. 1 Vent. 824 1, Carthi 101, 414. 


: 0.5 
2 Keb. aa , 2555} i baf, 
As the mortgagor, being conſidered: only as j tenant 


intereſt of the mortgagee, 0therwiſe than by payment of 
the mortgage money; ſo neither can the mortgagee de- 
feat the mortgavor of his equity of redewprion ;-\there- 
fare if a morigagee in fee. ſuffets- a: recovery, this,, even 
at law, ſhall nôt bind the mortgagor's right of entry. 
upon perſormauce of the condition 3 but if the mortga- 
gor had been a party to the recovery, then his right had 
been bound, not only on account of the recompence in 
value, but becauſe be is eſtopped by the recovery: to 
claim the land againſt the recobetee or his beirs, when 
he was called in before the judgment given to deſeat 
his title, and could not do it. Palm. 135. Cre, Zac, 
593. £ 5 | ; 6 : 


— 


— 2 


1 


a fie; and ſive years paſs after the proclamations, tho? 
the n hereby barred, yet if the mortgagpr 
pays or tenders his money, he has five years to proſecute 
his right, by the ſecond ſaving in-the-ſtatute 4 Hen. 7. 
caps 24. becauſe: his : title did not actrue till payment. of 
th money A > Plow. 3 a» 6 is &4 110 1 20 I i; 7 * 24 an 7. 
42 as the x18. hy *rill the equity of redemption 
be forecloſed,; is confidefed. ab owner of the land, ãt-was 
ruled, here a bill ſor a redemption Was brought again 
a mortgagee in poſſeſſion, and a dect accordingly, that 
the mortgagee before the account takee, having pre- 


n n . 


point, Preced. Chanc, 71. 2 Hern. 401. 2591 211 2113 
Me: By the 7 . & M. cap. 28. it 35 enacted, That no 
perſon or perſuns ſtiall' be allo ed to have any vote in 
election of members to ſerve, in parliament, for; or- by 
reaſon of any truſt eſlate or gror/gages unleſs ſuch tcuſtee 
or mottgagee he N ACTUAL: rOSESSs¹JN, or receipt of 
the lrents and proſits of the ſame, but that the mortgagor, 
or agftui que traf in. poſfeſſion, ſnall and may vote for the 
ſame, notwithſtandiug ſuch mortgage of truſt. 
And by the ꝙ Am cap. 5i-which requires, that knights 
of the ſhire: ſhould have 600. per ann. and every other 
member 300 l. per ann. it is enacted, 5 That no perſon 
| ſhall be qualified to ſit in the Houſe of Commons, within, 
the meaning of the act, by uirtuec of any mortgage, whereof 
the equity of redemption is in any other perſon, un- 
| leſs the mortgagee; ſhall have See in plſelſon of the mort- 
gaged premiſſes for rden years before the time of elec- 
tion. To einn 4113 16 e : F 5 | 


» 
. / 1 
81 * 3 i 1011701 
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49 © BEI, | In o z 23198 217.12 acne 
3. Of the equity of redemptivis and forecloſure ; and of he 
manner of redeeming and fortclofing. ' |, 

Altho', after-breath'of the-conditien, ac abſolute-ſee- 
ſimple is veſted: at Common law in the mortgagee; yet 
a right of redemption being ſtill ĩnherent in the land, till 
the equity of redemption be ſotecloſed, the ſame; right 
| hall deſcend to and i vgſfed in och; perſons as have 
a tight to the land, in caſe there had been no mortgage 
or incumbrance whatſoever; and as an equitable per form- 


er 


1 


the legal performance doth at Common law, the condition 

ſill hanging over the eſtate, till the equity is totally fore- 
cloſed; on this ſoundatiom ic hath been held, that a perſon, 
who comes in under a voluntary conveyance, may-zedeem 
a mortgage; and tho? ſuch right of redemption be in- 
bherent in the land, yet the party claiming the benefit of 
it, muſt not only ſet forth ſuch right, but alſo ſhew that 
1 2, 193. _ 4 


| Avtbe-heiratlaw is regularly inticled to tbe benefit of, 
; redemption, he is alſo intitled to the aſſiſtance of the per. 


ſonal eſtate of the mortgagor for that purpoſe'; according 
to the doctrine eſtabliſhed in the courts of equity, thax, 
the 


at will-to the mortgagee, cannot, by his act, defeat the 


13 M an | #2 48 1%! 36 $4? 3f* ; 
So if a mortgagee be diſſeiſſed, and the diſſeiſor levies 
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ſented to a! church that became void, ſhould revoke, hie 
preſentation, aod preſent ſack ar perſon as the mortgagor 
or his vendee (he having contracted to:1ell). ſhould ep. 


21. LIES 1 


_ ence as effectually defeats the intereſt of the mortgagee, as 
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Preca. Chan. 61, 3 Preced. 360. Becauſe the perſonal 


M O 


the perſonal eſtate, in the bands of the artentor, Pall be | 
employed in caſt of the bar, by whatever means the' heir 
breomes indebted ar heir; for the perſonal eſtate having 
received the benefit by contracting the debt, and the 
real conſidered only as u pledge for it; according to the 
common rule, Dui ſextit commodum ſentiri debet & onus. 
Prec. in Chance 477. Mp {IRA | 

And on this foundation it hath been frequently held, 
that if a man lands, and covenants to pay the 
money, and dies, the perſonal eftate of the ' mortgagor 
ſhall, in favour * — heir; be applied in exoneration of 
the mortg [LH 2 Salk. 4 . "Fob £35 n a . 

Alſo ſt is held by Len that this benefit ſhall 
not only extend to the heir at law, or bret natus, but 
alſo to an Bures favs, from 8 preſumption, that it is the 
intention of the teſtator, that he ſhould have all che pri- 
vileges of the heres notre: and ſome even held, that an 
ordinary deviſee ſhall have this benefit ; but as to this 


laſt point it hath been held otherwiſe; and that if a man 


mortgages his land, and deviſes it to J. S. or 4. for 
life, the remainder in fee, to B. that there the charge 
doth paſs with the eſtate, there appearing no intention of 
the teſtator, that he ſhould have it diſcharged. 2 Char. 
Ca. 84. 1 Fern. 36. 1 Chan, Ca. 271. Sed gu, if B. 
is not, as Bret faZus, to have the benefit of the perſonal | 
eſtate, unleſs it clearly appears by the will, that he ſhould | 
take it, cum onere | 12 £199 1% 1 

So if the mortgagor conveys away the equity of re- | 
demptiop, the purchaſer ſhall not have the benefit of the 
perſonal eſtate, but muſt take it cum onere. 2 Salk. 450. 
1 Fern. 37. | | . 

It has likewiſe been held, that the heir of the mort- 
gagor ſhall have the benefit of the perſonal eſtate to poy of 
the mortgage, tho' there be no covenant in the mortgage- 
deed for the payment thereof; becauſe the mortgage- 
money is a debt, whether there be any expreſs covenant 
for the payment of it or not. 2 Salk, 449. 1 Vers. 436. 


% 


eſtate received the benefit. - ry 

But where a morrgage in fee was made redeemable at 
Mich. 1702, or any other Mich. day following on fix 
months notice; and there was no covenant- ſor payment 
of the mortgage money; it was held by Lord Chan- 
cellor Cowper, that the mortgagor having: deviſed his 
perſonal eſtate to his wife and daughter, having dur- 
ing his life paid the intereſt of the-averegage,: the. perſonal 
eſtate ſhould not be applied in eaſe and exoneration' of 
the real eſtate for the benefit of the heir at law); for, 
being no covenant. for paying of the money, there | 
was no contract at all between them, neither expreſs | 
nor implied; nor would any action lie againſt the | 
mortgagor to ſubject his perſon, to compel him to pay 
this money; bat this was in nature of a conditional | 
purchaſe, ſubject to be defeated on payment by the | 
mortgagor or his heirs, of the ſum ſtipulated between 
them, at any Mich, day, at the election of the mort- | 
gagor, or his heirs; for here was as everlaſting ſubſiſting 
right of redemption, deſcendible to the heirs of the mort- 
gagor, which could not be forfeited at law like other | 
mortgages; therefore there could be no equity of re- 
demption, or any occaſion for the aſſiſtance of this court; 
but the plaintiffs might even at law defeat the convey- 
ance, by performing the terms and conditions of itz which 
were not limited to any particular time, but might be 
performed on any Michaelmas day, to the end of the 
world; and fince there was no covenant or contract, ei- 
ther expreſs or implied, to charge the perſonal eſtate of 
the mortgagor, he thought there was no reaſon to lay the 
Joad of this debt upon that which was given to other 
perſons, Preced. Chan. 423. 2 Vers. 701. 6: 

By the Stat. 4 & 5 MW. 3. cap. 16. it is enacted, 
That if any perſon ſhall borrow any money, or for any 
other valuable coofideration for the payment thereof vo- 
luntarily give, acknowledge, permit or ſuffer to be en- 
tered agaioſt him or them, a judgment, ſtatute or recogni- 
zance, to any perſon a creditor, and if the borrower, or 
debtor, ſhall afterwards take up or borrow any other ſum 
of any other perſon, or for other valuable confideration 
become indebted to ſuch perſon, and for ſecuring the re- 


| 
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Ec, or any part thereof, to the /&rond lenden is, 
any wrap tra for or to ue w/e of ſuch Fanden * 
and /oall not give natics ta: the ſaid mortgagee, of th. ( n 
judgment, Oc. ix writing under his hand, /r the ug 
cation of the ſaid mortgage by mortgages; \unleis;ſych. wing 
pager or his heirs, upon notice given by the menge 

is l in writing, Cc. atteſted by 40 witneſſe 
of any uch former jndgment, We. fall ait hin n an 
pay off the ſaid judgment, &c. and all intereſt * 
charges, and procure the ſame to be vacated, c. then 


the:mortgagor or his heirs, &c. ſhall have 30 bereft 07 


| remedy-againit the ſaid mortgagee: or bis heirs, 65, in 


equity or elſewhere, for. redemption; but the 
ſhall hold the lands, Nc. for ſuch eſtate and Fg 2 - 


rſons imi i N 
. node hm, Frey 
And it is further enacted, That if any perſon ſhall 
mortgage any lands to any perſon, ſor ſecurity. of ax 

money or for other valuable conſiderations ; and if the 
mortgagor ſhall gain mortgage the ſame lands or any part 
thereof, to any other perſon for valuable conſiderations 
(the former mortgage being in force and not diſcharpes \ 
and\ſhall not diſcover to the ſetond mortgagee," the former 
mortgage, in writing under his hand ; that then, the 
mortgagor, his heirs, c. ſhall have ao-relief. or equity of 


| redemption, againſt the /econd/or after mortgagee, Gr. 


but ſuch mortgagee ſhall hold and enjoy ſuch more than 


the mortgagor againſt him, freed from equity of redemptien, 
&c. If there be more than one mortgage at the ſame 
time made, of the ſame lands, the ſeveral late or under 
mortgages ſhall have power to redeem any former mort. 


gage, pes payment of the principal debt, intereſt, and cf 
of fuit, to the proper mortgagee, G6. 
But not to bar any widow of any mortgegor from her 
dower and right in or to the lands, who did not legally 
join: with her huſband; in ſuch mortgage, or otherwiſe 
_— bar or exclude herſelf. from ſuch her dower or 
regaga Hin 11555 om 03 lf. f 9+ 1 

„At bath been held, that if a man mortghges certain 
lands to one man, and mortgages thoſe lands wick ſome 
others to another, tho this ſeems to be a caſe omitted 
out of the above ſtatute againſt clandeſtine mortgages; 
yet if it appears to be a contrivance to evade it, as if an 
icre or two of land were only added, this will cot exempt 
it; alſo à perſon, who will take advantage of the ſtatute, 
muſt be an hong mortgagee; therefore, if à man has uſed 
any fraud or practiee in obtaining a ſecond mortgage, he 
ſhall not. have the benefit of the ſtatute. 2 Fern. 589, 


n en 


* 


PT he methods of redemption and ſorecloſing being di- 
latory, expenſive, and inconyenient, not only to the 
mortgagee but alſo to the mortgagor, the ſame ſeem now 
remedied by the 7 Geo. 2. cap. 20. which enafts, That 
where any action ſhall be brought on any bond for the 
payment of the money ſecured by ſuch mortgage, or per- 
formance af the covenants: therein contained; or where 
any action of ejectment ſhall be brought by any mort- 
gagee, Ac. for the recovery of the poſſeſſion, and zo ſuit 


| ſhall be then: depending in. equity, for forecloſing or re- 
deeming ſuch mortgaged 4 
right 10 redeers (hall appear and become defendant in ſuch 
action, ſhall, at any time pending /uch action, pay unto 


lands; if the perſon having 


ſuch mortgagee, or in caſe of bis, ber, or their refuſal, 


Hall bring into court, where ſuch action ſhall be depending, 


all the principal money and intereſt dus on ſuch mortgage, and 


alſo all ſuch coftls as baue been expended in any ſuit at Jaw 


or in equity upon ſuch mortgage, (ſuch money for prin- 
cipal, intereſt and coſts, to be aſcertained and computed 


by the court where ſuch action is or ſhall be depending,) 
the monies ſo paid, Fe, ſhall be deemed and taken to 


be in full /atisfaGion and diſcharge of ſuch mortgages and 
the court ſhall diſcharge every ſuch mortgagor or - 
fendant of and from the ſame accordingly ; and * 
by rule of the ſame court, compel ſuch mortgagee at! c 
coſts of ſuch mortgagor to aſſign, ſurrender or * 
ſuch mortgaged lands, and deliver up all deeds, Ce. 
relating to the title. | And 


payment and diſcharge thereof ſhall mortgage bis lands, 


granted to the mortgagee againſt the mortgagor and all 


once mortgaged lands, for ſuch eſtate as was granted by 


_ . 44 * * 
* — 
by 5 * 
. 1 


And that where any bill or ſuits ſhall be filed, or brought, 
in equity by any perſon having or claiming any eſtate, 


rigkt or intereſt in any lands, Fc. by virtue of any mort- 


gage to compel the defendant or to pay the plaintiff the 
principal money and intereſt together with any ſum due 
on any incumbrance or ſpecialty, charged. or chargeable 
on the equity of redemption ; and in default of payment 
to forecloſe ſuch defendant's right of equity of redeeming 
ſuch mortgaged lands, c. upon his admitting the right 


and title of the plaintiff, ſuch court of equity ſhall, at 


any time before ſuch ſuit ſhall be brought to hearing, make 
ſuch order or decree therein, as it might or could have 
made therein, in caſe'the ſame had been regularly brought 
to hearing; and all parties'to ſuch ſuit ſhall be bound by 
ſuch order or decree, to all intents and purpoſes, as if the 
ſame had been made at or ſubſequent to the hearing of 


the cauſe, 


This a& not to extend to any caſe, where the perſon 


againſt whom the redemption ſhall be prayed, ſhall (by 
writing under his hand, or the hand of his attorney, Sc. 
to be delivered before the money ſhall be brought into 
court at law, to the attorney or ſolicitor for the other 
ſide) inſiſt either that the party praying a redemption 
has not a right to redeem, or that the premiſſes are 
chargeable with other or different principal ſums than 
what appear on the face of the mortgage, or ſhall be 
admitted on the other ſide; nor to any cauſe where the 
right of redemption to the mortgaged lands ſhall be con- 
croverted or queſtioned, by or between different defend- 
ants in the ſame cauſe, nor ſhall be any prejudice to any 
ſubſequent mortgagee, or ſubſequent incumbrancer. 
We have been very full under this head, as it 1s a title 
of great uſe, ' | | ; 
For more learning en the ſubje, ſee 3 New Abr. and 
15 Vin. Abr. it. Mortgage, 62 : 
Moꝛtgagoꝛ, Is he who mortgages or pawns the lands; 


and he to whom the mortgage is made is called the morz- 


gagee. ä 
Morth, Murder; Sax. north, death. Morthlaga, a 


murderer or manſlayer, Morth-lage, homicide or mur- 


der, c. | 

Moꝛtitivus, Dead of the rot, applied to ſheep and 
lambs. Mon. 2. tom. p. 114. | 1 

Moztmain, (manus, mortua, compounded of two 
French words, mort i. e.mors, & maint, i. e. manus ) Signi- 
fies an alienation of lands and tenements to any guild, 
corporation or fraternity, and their ſucceffors, as biſhops, 
parſons, vicars, Sc. which may not be done without 
the King's licence, and the lord of the manor, or of the 


King alone, if it be immediately holden of him. The 


reaſon of the name may be deduced from hence, becauſe. 


the ſervices, and other profits due, for ſuch lands as eſ- 
cheats, &&c. ſhould not without ſuch licence come into a 
dead hand, or into ſuch a hand as it were dead, and fo 


dedicated unto God, or pious uſes, as to be abſtractedly 


different from other lands, tenements or hereditaments, 
and is never to revert to the donor, or any temporal or 


common ute. Magna Charta, cap. 36. and 7 Ed. 1. 


commonly called The fatute of mortmain, and 18 Ed. 3. 
cap. 3. and 15 Rich, 2. cap. 5. | - 
Polydore Virgil, in the ſeventeenth book of his Chro- 
nicles, mentions this law, and gives this reaſon of the 
name, Er legem hanc manum mortuam wocarunt, quod res 
Jemel date collegiis ſacerdotum, non utique rurſus venderentur 
velut mortuæ, hoc eft, uſui aliorum mortalium in perpetuum 
adeptæ efjent. Lex diligenter ſervatur, fic, ut nihil poſſeſ- 
fronum or dini ſacerdotali a guoguam detur, niſi regis permiſſu : 
bur the fore-mentioned ſtatutes are in ſome manner 
abridged by 39 Elix. cap. 5. by which the gift of lands, 
Sc. to hoſpitals is permitted, without obtaining /cences 
in mortmain. But fee poſt. 

Hottoman, in his Commentaries De verbis Feudalibus, 
verbo Manus mortua, hath theſe words; Manus mortua 
locatio eft, que uſurpatur de iis, quorum poſſſſio (ut ita di- 
cam) immortalis eſt, quia nunquam heredem habere definunt : 
Qua de cauſa res nunquam ad priorem dominum revertitur, 

nam manus pro poſſeſſione dicitur mortua per antiphraſin pro 
immuortali, Sc. Yetrus Belluga in ſpeculo Principum, 
fol. 76. Jus amortizationis eft licentia capiendi ad manum 


mortuam; To the fame effect read Caſſan. de Conſuet. 


| 
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1 Bargund, 6. 348, 387, 118351185, 1201, Ce. Stena . 


verb. Signif. ſaith, Dimittere terras ad manum mortuam 
et idem atque dimittere ad multitudinem fue uni vor ſitatem, 
que nunquam moritur, iague per antiphraſin, ſeu a contrario 


| /en/u, becauſe commonalties never die. Conell.” : © 


William the Conqueror «demanding the cauſe. why 
he - conquered the realm by one battle, which the 
Danes could not do by many; Frederick, abbot of St. 
Alban's, anſwered; that the reaſon was, becauſe rhe: land, 
hich was the maintenance of martial men, was gi uen and 
converted to pious implements, and for the maintenance of 
holy wotaries : To which the Conqueror ſaid, that if the, 
clergy be-ſo ſtrony, that the realm is infeebled of men for 
war, and ſubje& by it to foreign invaſion, he would aid 
it, Therefore he took away many of the revenues of the 
abbor, and of others alſo. Speed. 418, 6. * :->) 

It is proper here to obſerve, that becauſe the Lords 
had nothing from the alienees; for by alienation in 
mortmain they loſt their eſcheats, and many ſervices which 
were heretofore due to them, as bodies politic never 
die, nor can perform perſonal ſervice, commit treaſon or 
felony, Cc. this occaſioned the ſtatutes of mortmain, 
by virtue whereof. the King, or other Lord of whom the 
land is holden, may enter into lands fo aliened. 1 fl. 
Id" 8 1nft. 75. n e 0 

The foundation of all the ſtatutes of mortmain was 
Magna Charta. By the 9 H. 3. c. 36. it is declared, 


That it ſhall not be lawful for any to give his lands 


to any religions houſe, and to take the ſame land again to 
hold of the ſame houſe, Fc. upon pain that the gift i ſhall 
be void, and the land ſhall acccue to the lord of the fe.“ 
This ſtatute is interpreted to extend to lands, which 
a religious houſe kept in their own hands, tho' they 
gave them not back again to hold of the ſame houſe. * 2 
Infl. 75. | „ 

But eccleſiaſtical perſons found means to creep out of 
the ſtarute, by purchaſing lands holden of themſelves, or 
by making leaſes for a long term of years, Cc. wherefore 
by 7 Ed. 1. commonly called the Statute of Mortmain, 
or de Religiofis, no perſons religious, or others whatſo- 
ever, ſhall buy or ſell any lands or tenements, or under 
the colour of any gift or leaſe, or by reaſon of any other 
title, receive the ſame, or by any other craft ſhall ap- 
propriate lands in any wiſe to come into mortmain, on 
pain of forfeiture ; and within a year after the alienation, 
the lord of the fee may enter; and if he do not, then 
the next immediate lord, from time to time may enter 
in half a year; and for default of all the lords entring, 
the King ſhall have the lands ſo alienated for ever, and 
may enfeoff others by certain ſervices, Ec. | 

As this ſtatute extended only to gifts, alienations, c. 
made between eccleſiaſticks and others, they found out 
an evaſion alſo of this ſtatute; for pretending a title to 
the land, which they meant to gain, they brought 2 


feigned action againſt the tenant of the land, and he by 


conſent and colluſion was to make default, and there- 
upon they recovered the land, and entered by judgment 
of law: ſo that the Stat. Weſtm. 2. 13 Ed. 1. c. 32. was 
thought neceſſary ; by which it is to be inquired by the 
country whether the demandant had a jaſt title to the land; 
and if ſo, then he ſhall recover ſeiſin; but if otherwiſe, 
the lord of the fee ſhall enter, &c, _ 

And by 34 Ea. 1, Lands ſhall not be alienated in 


morimain, where there are mean lords, without their conſent 


declared under hand and ſeal; nor ſhall any thing paſs 
where the donor reſerves nothing to himſelf, 
Notwithſtanding all theſe ſtatutes, eccleſiaſtical perſons 
(nor being able to get lands, by purchaſe, gift, leaſe, cr 
recovery) procured lands to be conveyed by feoffment, or 
in other manners, to divers perſons and their heirs, 20 che 
uſe of them and their ſucceſſors, whereby they took the 
profits. 2 aft. 75. To bar this, the Stat. 15 R. 2. . 
5. was made, which ſtatute enacts, That no feoffment, 


Se. of any lands and tenements, advowſons or other pdſ- 


ſeſſions, 70 the uſe of any ſpiritual perſons, or whereof they 
ſhall take the profits, thall be made without licence of the 
King, and of the Lords, Sc. upon pain of forfeiture.” 
And by 23 H. 8. c. 10. againſt ſuperſtitious uſes, for- 
feitares, fines, recoveries, grants, deviſes, c. of lands, 
in truſt to the uſe of any pariſh church, or to have per- 
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petal. bi, or a continual ſervice of a prieſt for ever. 
or ſor ſixty De. to the prejudice of the King and 
ether lords, as in caſe of lands alienated in aertmain, (hall 
be void: tho? this laſt act extends not to corporations, 
where there is a cuſtom to deviſe lands in mortmain; as in 
Lade, à freeman that pays ſcot and lot, may deviſe all 
his lands in the city in avorrazain, without licence. 1 
Rel. Ar. 550. x =. ' ; AF 

And notwithſtanding this, or any. of the ſtatutes, 
any man at this day may give londs,  tenements,. Sc. to 
any perſons and their heirs, for ſodiag a preacher, main- 
tensnce of a ſchool, reparation of churches, relief of 
the poor, &c. or for any like charitable uſes: tho! it 
is good policy on every ſuch eſtate 7 reſerve a ſmall rent 
te the feoffor and bis heirs, when the feoffees (hail be 
ſeiſed to their own uſe, and not to the uſe of the feoffor; 
or if a conſideration of « ſmall ſum be expreſſed, the 23 
H. 8. cannot by any pretence make void the uſe. 1 Rep. 
24. 11 Rep. 70. Wood's Infl. 303. but ſee poft. 

By the Stat. 39 Eliz. cap. 5. The gift of lands, &c. to 
hoſpitals is permitted without obtaining licences of mort - 
main. Owners of impropriations may annex them to the 
parſonage or vicarege where they lie, or ſettle them in 
truſt for the curates, where the parſonage is impropriate, 
and no vicarage endowed, without licence of mern 
and if the ſettled maintenance of any beneſice with cure 


mall not amount to 1004. per annum, the incumbent may 


purchaſe to him and his ſucceſſors, c. without licence 
in mortmaia. 17 Car. 2. c. 7. By ancient ſtatutes, the 
King's licence may be had for authorizing of lands, and 
the writ of ad qued damnum is to ilſue out of Chancery to 


inquire concerning the ſame. 27 Ed. 1. fl. 2. Prelates, 


clerks, &c. ſhall not be impeached for purchaſiag lands in 
mortmaix, on producing the King's charter of licence. 18 E. 
3. f. 3. e. 3. And it is declared lawful for the King to 
grant to any perſon, body politic or corporate, their heirs 
and ſucceſſors, licence to alien in morimaiz; and 
purchaſe and hold in mortmain in perpetuity, Oc. 
without incurrivg any forfeiture, by Stat. 7 & 8 V. z. 


Ce 37. . 
A grant of an advowſon in fee, or an appropriation of 


an advowſon, hath been adjudged a morimain; but an 


appropriation of tithes, which are things meerly ſpiritual, 
or a grant of an annuity, that chargeth the perſon only, 
cannot be azorimain, to be forfeited. 1 Inft. 2, 304. 2 
{nft. 361. 5 Rep. 56. 9 Rep. 99.« A late ſtatute has 
ordained, that no manors, lands, &c, ſhall be given, 
granted to, or ſettled on any perſons, bodies politic or 
corporate, for any eſtate whatſoever, or charged in truſt 
for charitable uſes, unleſs done by deed indented, and ſealed 
at leaſ twelve months before the drath of the donor or grantor, 
and ixrolled in Chancery within fix months after executed, 
c. and except the ſame be to rate ect in paſſeſſion im- 
mediatcly ; and without any purer of revocation, Wc. 
And if otherwiſe made, ſhall be void: but not to extend 
to purchaſes for a valuable conſideration; nor to the two 
univerficies, or colleges of Eaton, I incbeſſer, &c. Sta- 
tute of Mortmain, 9 Geo. 2. c. 36. 

As to the ſtatutes of g H. 3. cap. 36. and 7 EA. 1. vide 
Cake's Commentary thereon. 2 fl. 74 

As to bodies politic purchaſing and not being ſubject 
to the ſtatutes of mortmain, vide 22 Car. 2. c. 6. /. 10, 
And for the King's power to grant licence to aliene or 
purchaſe in mor/main, vide 7 & 8 M. 3. e. 37. and wide 
2(& 3 Aas. c. 11. 9 Geo. 2. c. 36. | 

For more learning on this ſubjed, ſee 15 Vin. Abr. tit. 
Mortmain. | 

Moztuary, ( Mertaarium, mortarium. J Is a giſt left by a 
man at his death to his pariſh church, for the recompence 
af his perſonal tithes and offerings not duly paid in his 
life-time, A mortuary is not properly and originally due 
to eceleſiaſtical incumbents from any, but thoſe only of 
his own pariſh, to whom he migiſters ſpititual inſtruction, 
aud hath right to their tithes. But by cuſtom in ſome 
places of this kingdom, they are paid to the parſons of 
other pariſhes, 2s the corps paſſes thro' them. 

See the ſtatute 21 H. 8. c. 6. before which flatute 
mortuarie: were payable in bcalls; the be to the lord for 
a heriot, the ſecond for a mortuary. Nor was it only de 
meliori a verio, /ed de meliori re. 


1 


| 


| to the biſhop of Cheſter, 28 Geo, 2. c. 6. 
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Mertuariam (ſays Lindetusod.] fic dium oft quiz reſnor: 
tur eccigſia pro aui defundi. Cuſtom did fo 7 omit 
that mortuaries being held as due debts, the og 
them was enjoined as well by the ſtatute Oe Sia 
agatis, in13 Ed. 1. fl. 4. as by ſeveral conllitutior, ©.. 

A mertuary. was anciently called Saulgfear, h N 
ſignifies pecuaia ſepulahralis, or ſumbolum anins _ Af 2 
the conqueſt it was called a cors-pre/ent, (becauſe 2e "6 
was preſented with the body at the Funeral,) and 4h 
a prizctpal : of which ſee a learned diſcourſe in the 4. 
qaities. of Warwickſhire, fol, 679. and fee Selg;y'; H. , 5 
of Tithes, pag. 287. | *” {pt ed 

There is no zortzery due by law, but &y chem. 21 3 
491. See Spelm. de Council. tom. 2. 390. This is like * 
proved out of Flea, lib. 2. c Goo. par. 30. lem j 4 
$*tat mortuarium ubi dari conſueuit. See Nonogiun, Pr 
cipal, and Pretium /; pulchri. In the Iriſh canons 11 75 
called Pretium ſepulchri, and Sedatium, viz. Onne o- © - 
ferultum babet in jure ſuo vaccam & eguum && q en 
& ornamenta lecti ſui, Ic. Canon, Hibern. lib. 19. e 4. 
And in another place, Rogat prixciper loci, i. e. 24 N 
ſhop, ut bejilicum ejus foderit, &c. & reddat amicy, : 2 
tium ejus I jedalium commune. Sy . 

The word mortuarium was ſometimes. uſed in a civil a 
well as an eccleſiallical ſenſe, and was payable to the lord 
of the fee, as well as to the prieſt of the pariſh. —Dglca,zr 
domino (i, ©. maunerii de Wrechwyke! nominibus berigy; 
& mortuarii due vaccæ prel. xii ſol, Paroch Antige 
pag. 4, Conelh..... | 

Mr. Selden tells us, that the uſage anciently was, bringe. 
ing the mortuary along with the corps when it came 0 be 
buried, and 70 offer it to the church as a ſatiifafin for the 

Suppoſed negligence and omiſſion the defund had been guilty of 
in not paying his perſonal tithes, and from thence it was. 
called a cor/e prejent. Watf, Comp. Incumb, $6. 105 3. 
cap, 5 3. Cites Selden's Hift. of Tithes 287. 

Stat. 13 Ed. 1. fl. 4. enacts, That a prohibition hall 
not lie for mortuaries, in places where moriuaries uſed to 
be paid. | 

By the 21 H. 8. c. 6. Mertuaries ate to be paid is fol- 
lows, wiz. He who dies poſſeſſed of moveable goods to 
the value of 40 /. or above, (his debts firſt paid) isto pay 
10s. He that dieth poſſeſſed of goods of 30 J. value and 
under 40 J. is to pay 6s, 84. And dying poſſeſſed of 
goods to the value of 61. 13 5. 44. and under gol. to pay 
35. 44. But if the goods are under 61. 35. 4 l. value, 
no mortuary is to be paid; and no mortuary is 10 be paid 
2 any feme- covert or child, perſons not 4eeping houſe, 

Co 
If one happens to die in a place where he does not re- 


fide, by this ſtatute the moriuary ſhall be paid in the place 


where he had his uſual abode ; no perſon ſhall pay morta- 
aries in more places than one, or more than one mortuary; 
and no mortuary ſhall be demanded of any but in ſuch 
places where mortuaries are due by cuſtom, and have uſed to 
have been paid: Allo there is a proviſo in the ſtatute, that 
in places where mortuaries have been of leſs value than as 
aforeſaid, ao perſon Gall pay any more thau has btes ac- 
cuflomed. | 

If a parſon, vicar, fc. take or demand more than ts 
allowed by the ſtatute for a mortuary, he fhall forfeit all 
he takes beyond it, and 40s. more to the party grieved, 
to be recovered by action of debt, c. Stat. Id. Since 
this ſtatute, whereby mortuaries are reduced to a certainty, 
an action of debt will lie upon the ſaid ſtatute in the courts 
of Common law, for recovery of the ſum due for 2 
mortuary, being by cuſtom as aforeſaid, altho' before that 
ſtatute they were recoverable only in the Spiritual court: 
But as ſuch actions have never been brought, it is ſaid, 
they are till recoverable in that court only. War/. Cerg pa. 
Law 475. Count. Parſ. Compan. 140. 

Where by cuſtom a mortuary hath not been uſually 
paid, if a perſon be libelled in the Spiritual court, he 
ſhall have a prohibition by virtue of the ſtatute 21 H. 8. c.6. 
And upon a prohibition the cuſtom may be tried, Sc. 2 
Lutw, 1066. 3 Mad. 268. No ſuit in equity lies for 4 
mortuary. 2 Strange 715. Mortuaries in V. ales taken 
away, 12 Ann. ſtat. 2. c. 6. Mo: tuaries in the arch- 
deaconry of Che/ter taken away, and a recompence made 
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:tuarſum, Hath: been ſometimes uſed in a civil as 


well as eccleſiaſtical ſenſe,” being payable to the lord of 
the fee,—Debentur domino maner. de Wrechwyke nominibus 


Beriotti & mortuarii duæ vaccæ prit. xii fol. Paroch. 
Antiq. $75 7 , | . ( OT» * ; . : 4 ; * 
Moſaical Law, This law -inflits not 2 capital 
puniſhment for bare thefts, "agreeable to which is the 
Civil law; but our Jaw doth, as in ſtrict juſtice, for the 
welfare of ſociety, it may. Exod. 22. S. P. e a 
Hawk.'P. C. 89. 1 ere e 
| 5-Croopers, A rebellious ſort of people in the 
North of England, that lived by robbery and rapine, not 


| unlike the Tories in Ireland, the Buckaneers in Jamaica, 


or Banditti of Italy: The counties of Northumberland and 
Cumberland, were charged with an yearly ſum, and a 
command of men to be appointed by juſtices of the peace, 
to apprebend and ſuppreſs them. Srat. 4 Fac. 1. c. 1. 
13 & 14 Car. 2. c. 22. 30 Car. 2. & 2. See 6 Geo, 2. 


50 , (Mota, Sax, gemote, curia, placitum, conventus ) 
As Mota de Hereford, i. e. Curia vel placita comitatus de 
Hereford. In the charter of Maud the Empreſs, daughter 
of King Henry the Firſt, we read thus; Sciatis me Feciſſi 
M. lonæm de Glouceſt. Comitem de Hereford, deaiſſt ei 


motam Herefordiz cum toto caſtello, Or. Hence Burge- 


mote, curia vel conventnus burgi'z Swainmote, curia wel 


| conventus miniflrorum, ſcil, foreſta, fc. From this alſo 


we draw our -word-mote and moot, to plead, The Scots 


ſay, to mute, as the Mule- bill at Scone, i. e. Mons placiti | 


* 


ae Scona. bing. vac a 

We commonly apply the word moot to that arguing of 
caſes uſed by young ſtudents in the Inns of Court and 
Chancery. In the charter of peace between King Srephen 
and Duke Henry, afterwards King, it is taken to ſignify 
a fortreſs, as Turris de London, & mota de Windſor, the 
tower of London, and fortreſs of Windſor. Mote allo fig- 
fies a ſtanding pool of water to keep fiſh in, 


It likewiſe fignifies a great ditch encompaſſing a caſtle | 
or dwelliag-houſe.— Hæc indentura, Fc. teflatur quod | 


prædid Rogerus tradidit præfato Thome tria flagna & 
unam motam piſcariam exiften. intra manerium, Gr. Ha- 
bend. & c. cum tota piſcatione in eiſdem & cum incremento 
piſtium in eiſdem cum libero ingreſſu & egreſſu, c. Chart. 


dat. 18 Feb. 11 Ed. 4. 7 | 
Wote⸗bell, or Mot- bell, the bell ſo called, which was 


uſed by the Engliſh Saxons to call people together to the 

court. Leg. Ed. Confeſſ. e. 35. See Folcmote. 
Moteer, A cuſtomary ſervice or 12 at the mote 

or court of the lord : From whic 

exempted by charter of privilege. Rot. Chart. 5 Job. 


m. 9. | 
| Mothering, Is a cuſtom of viſiting parents on Mialent 


Sunday. See Lætare Jeruſalem. 

Motibilis, One that may be removed or diſplaced, or 
rather a vagrant. In carcere detenti, canonici vel alli 
religioſ, motibiles, Furioſ, Sc, convenire non poterunt, 
i. e. in jure convenire non poſſunt, Fleta, lib. 6. c. 6. 

Motion in Court, According to Blackfone, is an 


occaſional application to the court by the parties or their 


counſel, in order to obtain ſome rule or order of court, 
which becomes neceſſary in the progreſs of a cauſe; and 
it is uſually grounded upon an affidavit, (the perfect tenſe 
of the verb afido) being a voluntary oath before ſome 
judge or officer of the court, to evince the truth of cer- 
tain facts upon which the motion thrown is grounded.“ 
Vide his Commentaries, 3 V. 304. 

Where any motion is made in Chancery, that is not of 
courſe, generally an affidavit of the fas alledged muſt be 
read in court: And if motions are founded on the general 
rules or uſage of the court, and are not of courſe, but 
granted or denied as the court thinks fit, on hearing 
counſel on both ſides, notice is to be given in writing to 
the ſolicitor of the other party, or bis clerk in court, 
expreſſing every thing to be moved for, which muſt be 
ſerved two days at leaft before the day on which the motion is 
to be made, whereof affidavit muſt alſo be made. Pragi/. 
Solic. 17. | 

In B. R. one ought not to move the court for a rule 
for a thing to be done, which by the common rules of 
practice: may be done without moving the court: Nor 


ſome perſons were 


Mov 


| hall the eourt- be moved ſor doing what is againſt the 


practice of the court: One ought not to move for 
ſeveral things in one motion; and where a motion hath 
been denied, the ſame matter may not be moved again 
by another counſel, without acquainting the court there- 
of, and having their leave for the ſame: But every per- 
ſon who makes a folemn argument at the bar is allowed 
by the court a motion for his argument, 2 Lil, Abr. 
209, 210. But counſel cannot move for his argument 
in a matter of courſe in the paper, in B. R. Wil/; 
0 MO. 

If there be divers rules of court made'in a cauſe, and 
the party intends to move thereon, he muſt produce the 
rule /aff made in the cauſe, and move upon that: But it 
is neceſſary to have all the rules and copies of the affi- 
davits, to ſatisfy the court how the cauſe hath been pro- 
ceeded in, and how it ſtands in court; though the laſt 
rule is the moſt material; and where a moon is made 
to ſet aſide a rule grounded on an affidavit, a copy of 
the affidavit muſt be produced, that the coart may be 
informed upon what grounds the rule was made, and 
judge whether there be cauſe ſhewn upon the motion 


ſufficient to ſet afide the rule. Pa/ch. 13 Car, B. R. 
LE | 


If any thing be moved to the court upon a record, the 
record 1s to be in court, or the court will make no rule 


upon fuch motion. Hil. 22 Car. B. R. One party ought 


not to ſurpriſe another by a motion in court, but to move 
in convenient time, that the other party may have time 
to be heard. Paſch 23 Car. It is againſt the practice 
of the court t move for an attachment, or any matters 
in law, upon the laſt day of the term, except the caſe is 
peremptory. „ ; . | 

Monday is a ſpecial day for motions in B. R. by the 
ancient courſe; but they are made upon any day, as the 
buſineſs of the court will permit. 2 Lil. 208, 210. 

The courts of law generally on motions which are not 
of courſe, grant rules to /2zwv cauſe at a future day, why 
the thing aſked for ſhould not be granted, a copy of which 
being ſerved on the attorney of the adverſe party, counſel 
may ſhew cauſe on the day expreſſed in the role, which 
if not done, the party on whoſe behalf the rule 1% was 
obtained, may, by counſel on the ſubſequent day, move 
to make that rule abſolute, which motion being made, 
counſel on the other fide may oppoſe it by ſhewing cauſe, 
See farther as to the practiee of B. R. relative to 
motions, 1 Burr. 9, 57, 58, 334, 65 1. 2 VJ. 250, 
259, 801, | ” | 

In the Chancery, during term, every Thurſday is a 
day for ſealing, and motions; and Tue/days and Satur- 
days are days for motions, as are the firſt and laſt days of 
the term: In vacation, only ſeal days appointed by 
the Lord Chancellor, are days of motion. Practif. 
Solic. 17. : 

After motion in arreſt of judgment, no motion ſhall be 
for a new trial, but after motion for a new trial, one 
may move 1n arreſt of judgment. 2 Salk. 647. Turber- 
vill v. Stamp. © | | | 

Each motion muſt be within four days; but where 
motion is made for a new trial, the court will generally 
give leave to move in arreſt, after the expiration of the 
four days, if the motion for the new trial ſhould not be 
determined within the four days, and a new trial ſhould be 
denied. It was lately hinted by the court of B. R. that 
the party bath a right to move in arteſt of judgment, 
after a new trial is refuſed, though more than four days 
are elapſed ; and this ſeems conſonant to reaſon: for till 
the determination of the motion for a new trial, it would 
be nugatory to move in arreſt of judgment, as, ſhould a 
new trial be granted and had, judgment may be for the 
party moving, and he will have his coſts; whereas, on 
arrelting judgment, he pays his own coſts, 

One ought not to moye the court for a thing againſt 
which they have delivered their opinions. Triz. 22 Car. 
B. R. But ought to reſt ſatified with the judgment of 
the court, and ſubmit thereunto. 2 L. P. R. 208. See 
15 Fin. Abr tit. Motion. 

Moveables. All ſorts of things moveable are 
included under the name of things perſonal, or are per- 


ſonal eſtate, 1 6. all thoſe things which may attend a 
- man's 


M U Þ 


man's perſon wherever he goes. Ste Bluck: Com. | | 


2 V. 384. | | / ol 
Moult, Is an old Engli/p. word for a wow of corn, or 
bay; mulle fœni, Ce. Paroch. Antiq. 401. ä 
Wountebanks. See Neſance. | bg CIC 
Mownree, An alarm or outcry, to mount and 
make ſome ſpeedy expedition, mentioned in the ſtatutes 
Fen. 757 5 Fin 
Muffulæ, Winter-gloves made of ram-ſkins. I 
Leg. H. 1. c. 70. they are called Mafſſuæ, and ſometimes 
Musfia. | E 4. 
Mul dk, (Mu!2a) A fine of money ſer upon one, for 
ſome fault or miſdemeanor; and fines laid on ſhips or 
poods by a company of trade, to raiſe money for the 
maintenance of conſuls, Qc. are called Mul#s. Merch. 
5» „„ r 
Mutlicr, As uſed in dur law, ſeems to be a word cor- 
ropted from elior, or the Fr. meliour ; and fipnifies the 
lawful iſſue, born in M ediocl, (though begotten before) 
preferred before an elder brother born out of matrimony. 
9 Hen. 6. c. 11. Smith's Repub. Angl. lib. 3. c. 6. But 
by Glanvil, the lawful iſſue are ſaid to be muller, not 
from melior, but becauſe begotten e muliere, and not ex 
concabina; for he calls ſuch iſfue glios mulierates, oppoſing 
them to baſlards. Glanv. lib. 7. c. 1. It appears to be 
thus uſed in Scotland alſo; tene ſaying, mulitratus filius, 
is a /aw;/ul fon, begotten of a lawful wift. CREE ooo 
If a man hath a ſon by a woman, before marriage, 
which is a b9//ard and unlawful, and after he marries the 
mother of the baflard, and they have another ſon, this 
ſecond ſon is mwlier and lawful, and Shall be heir ta bis 
father, but the other cannot be heir to any man; and 
they are diſtinguiſhed in our old books with this addi- 
tion. Baſlard eigne, and mulier puiſue. Co. Lit. 170, 
1 | 
obere a man bas iſſue by a woman, if be aſterwards 
marries her, the iſſue is mulier by the Civil law ; though 
not by the laws of England. 2 Inſt, gg, 5 Rep. 416. 


Of ancient time, mulier was taken for a wife, as it is 


commonly uſed for a woman, particularly one, not a. 


maid; and ſometimes for a widow; but it has been held, 
that a virgin is included under the name mulizy See Co. 
Lit. 170, 243. 2 Inſt. 434. See Baſtard, And Black. 
Com. 2 . 248. 7 22 AE.” | 
Mulicrty, The being or condition of a aulier, or law- 
ful iſſue. Co. Lit. 352. 6. | 4 
- Wuilones fœni, Cocks or ricks of hay. Paroch. 
Antig. p. 491. Hence in Old Engliſh a mou/t, now a 
mow of hay or corn, Cowell. See Moult, 13 
Mulmut in laws. See Molmut ion laws. 


Mulneda, A place to build a water- mill. Men. 2 | 


ten. p. 284. „ hos 

Multæ. or Multura epiſcopi, Is derived from the 
Latin word mula, for that it was a fine given to the 
King, that the biſhop might bave power to mee his 
lat will and teſtament, and to have the probate of 

other men's, and the granting adminiſtrations, 2 IAI. 

1. 
© H:1ttpticarion of Gold aud Silver, Was prohibited 
and declared to be felony by ſtatute, 5 Hen. 4. c. 4. 
Waich ſtatute was made on a preſumption that per/ons 
forlFal in chymifiry, could multiply or augment theſe metals, 
by changing other metals into geld or filuer; and the en- 
deavours of ſome perſons in making uſe of extraordinary 
methods for the producing of gold and ſilver, and finding 
out the philoſopher's tone, were found to be ſo preju- 
dicial to the public, from the laviſh waſte of many valu- 
able materials, and the ruin of many families by ſuch. 
uſeleſs expences, that they occaſioned the ſtatute 5 Hen. 
4. c. 4. But the reſtraint thereby having no other effect, 
from the unaccountable vanity of thoſe who fancied thoſe 
attempts practicabie, than to ſend them beyond ſea to 
try their exp=riments with impunity in other countries, 
the 5 Hen. 4. c. 4. was at laſt repealed by 1 . & M. 
e. 30. Dyer 28. 1 Hawk. P. C. 47. 

Multitude, (multitudo According to ſome anthors 
mult be ten perſons or more: But Sir Edo. Coke ſays, he 
could never find it reftrained by the Common lay to any 
certain number. Co. Lit. 257. 


3 


N the miller takes 1 
12 
10. and 3. by 4 Aun. c. 6, fed. 10. and 107, by 12 
ect. 4. Duties how to be levied, 2 V. & M. . 2. 


to forſeit, 1 . 


c. 9. Ty. ” . : 
[Mundbzech, (Is derived from the Sax. mund, i. e. 
munitio, defenſio, & brice, fractio) And is mentioned 


' hedged, that they are mounded. 


i. e. tutela, and bord or borh, i. e. fidejufſor. Defenſionis 
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Wilts kottiozi, or A minort ad majus, Is an argu- 
ment often uſed by Litileten, and is ſramed thus: If it be 
ſo in a feoffment paſſing a new right," mach more it is for 
the reſtitution of an ancient right, Se. Co. Lit. 253. 


and 260 4. See Fortiori. | 12 94 3: $54; 4 
Multo, Mutilo, Molto, Muto, Mutto, A mutton 
or ſheep, or rather a wether, puis tefticulir mutilaji. 
Cowell. 4 Brit bas rr 39. Ws SO , 
ultones auri, Pieces of gold money impreſt wi 
. Dei, a ſheep or lamb 2 the one mace 
that figure called mu/tones, This coin was mote common 
in Fren:e, and ſometimes current in England, a8 appears 
by a patent; 33 Ed. 1. cited by the learned Spelman, tho! 
he had not then conſidered the meaning of it. r 
ten tur Oltoni de Grandiſono in decem millibus multonum 
aur. ue, , 0 es 
Multure, ( 9 e Signiſies the toll that 
grinding corn. Coauell. 
rtation, pays a barrel exciſe 33. 
2 Car. 2. c. 3. and 38. by 42 Car. 2. C. 24. and 35, 
by 4 H. & M. c. 3. and 34. by s W. & M. c. 20. fig. 


Mum, On im 


Aun. fl. 1. c. 2. ect. 1. and 105. by 30 Gee. 2. c. 4. 


Co 10. fees 3. 5 V. . M. ' 6. 20. fees, 
Jef. 36 zo Ge. a. r. 6. 6 
Mum may be exported, and the exciſe how repayable, 
1 W. & M. . Is et. 1. Relanding it, what 

3 M. eff: 1. c. 22. fea. 2. + Exciſe on 


foreign mum not to be repaid on exportation, 1 V. & M. 


N 400-226 felt eo fe hes tl; e 
Mumming, (from the Taton. Mummen, to mimick) 
Antick diverſions in the Chriſimas holidays, to get monty 


and good chear, Mummers to be impriſoned, 3 Hen, 8, 


11. 4 Ann. c. 6, 


among divers crimes, as pacif fradio, lefio majeflatis, c. 
Spelm. Gloſſ. Some would have mundbrech'to ſignify an 
infringement of privilege; though of later times it is ex- 
"pounded Clauſarum fractienem, a breach of mounds, by. 
which. name ditches and fences are called in many parts 
of England: And we ſay, when lands are fenced in and 

Munde, Is peace, and mundebrece a'breach of it. Leg. 
H. 1. 0. 37» 4 $4 - 

Mundeburde, C nundeburdum, from the Sax. mund, 


vel patrocinii fidejuſſia & flipulatio) A 
vour and protection. Cowell. 
Mundick. See Metal. 
Municipal law, According to Blackfone in his Com- 
mentaries, 1 V. 44, Cc. is, firſt, a rule: not a tranſient 
ſudden order from a ſuperior to or concerning a particular 
perſon, but ſomething permanent, uniform and univer- 
ſal, Therefore a particular act of the legiſlature to con- 
filcate the goods of Tztius,.or to attaint him of high trea- 
ſon, does not enter into the idea of a municipal law: for 
the operation of this act is ſpent upon T:tius only, and 
has no relation to the community in general; it is rather 
a ſentence than a law. But an act to declare that the 
crime of which Titius is accuſed ſhall be deemed high 
treaſon; this has permanency, uniformity, and uni- 
verſality, and therefore is properly à rule. It is alſo 
called a rule, to dillinguiſh it from advice or counſel, 
which we are at liberty to follow or not, as we ſee pro- 
per, and to judge upon the reaſonableneſs or unreaſon- 
ableneſs of the thing adviſed; whereas our obedience to 
the /aw depends not upon our afprobation, but upon the 
maker's will. Counſel is only matter of perſuaſion, law 
is matter of injunction; counſel acts only upon the will- 
ing, law upon the unwilling alſo. : 
It is alſo called a rule, to diſtinguiſh it from a compact 
or agreement; for a compact is a promiſe proceeding from 
us, law is a command directed 0 us. The language of 
a compact is, ] will, or will not, do this;“ that of a 
Jaw is, „thou ſhalt, or ſhalt not, do it.” It is true 
there is an obligation which a compact carries with it, 
equal in point eee to that of a law; but then 


the original of the obligation is different. In compels 
a 


receiving into fa- 


— l 4 ö * 
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ourſelves determine and promiſe what ſhall be done, 
wane are obliged to do it; in law we ure obliged to 
at, without ourſelves determining or promiſing any 
thing at all. Upon theſe accounts, law is defined to be 
66 -- | 
| Fit law is alſo a rule of civil eonduct:“ 

This diſtinguiſhes municipal law, from the natural, or 
vealed; the former of which is the rule of moral con- 
duct, and the latter not only the rule of moral conduct, 
but alſo the rule of faith. Theſe regard man as a'crea- 
ture, and point out his duty to God, to himſelf, and to 
his neighbour, conſidered in the * of an individual. 
But municipal or civil law regards him allo 
and bound to other duties towards his neighbour, than 
thoſe of mere nature and religion: duties, which he has 


engaged in by enjoying the benefits of the com 


union; and which amount to no more than that he 


do contribute, on his part, to the ſabſiltence and peace 


f the ſociety. | © 2 | 
- I is likewiſe 4 rule rene; en gd Boie 


reſolution, conſined i breafof.che legiſlator, without 
manifeſting itſelf by ue Extra pn, can never be 
properly a law. It is requiſite this reſolution be no- 


ified to the people who are to obey it. But the manner 
in which this notification is to be made, is matter of 
very great indifference. It may be notified by univerſal 
tradition and long practice, which ſuppoſes a previous 
publication, and is the caſe of the Common law of Eag- 
land. It may be notified, wiva.worts by pfficers ap- 
pointed for that purpoſe, as is done with regard to pro- 
clamations, and ſuch acts of parliament as are appointed 
to be publicly read in charches quote aſſemblies It 
may laſtly be notified by writing, or the like, 
| which is the general courſe taken with. all our acts of 
parliament. Vet, whatever way is made uſe of, it is 
incumbent on the promulgators to do it in the moſt 
public and perſpicuous manner; not like Caligula, who 
(according to Dio Caſſius wrote his laws in a very ſmall 
character, and hung them up upon high pillars; the 
more effectually to enſnare the people, There is ſtill a 
more unreaſonable method than this, which is called 


making of laws ex pof! fate; when, after an action (in - 


different in itſelf) is committed, the legiſlator then for 
the firſt time declares it to have been a crime, and in- 
flits a puniſhment upon the perſon who has commitred 
it. Here it is impoſſible that the party could foreſee 
that an action, innocent when it was done, ſhould be-af- 
terwards converted to guilt by à ſubſequent law; he had 
therefore no cauſe to abſtain from it, and all puniſhments 
for not abſtaining, muſt' of conſequence be cruel and 
unjuſt. (Such laws, among the Romans, were deno- 
minated privilegia, or private laws, of vhich Cicero {de 
leg. 3. 19. and in his oration pre dme, 17.) thus 
ſpeaks: Yetant leges facrate; wetant duodecem tabule, 
leges privatis bominibus irragari; id enim ef privilegium. 
Nemo unguam tulit, nibil e crudelius, nihil pirniciofius, 
nibil guod minus hæc civitas ferre pofſit.) All laws ſhould 
de therefore made to commence in futun and be notified 


before their commencement, which is implied in the | 


term (e pre/eribed.” But when this rule is in the uſual 
manher n6tifed, or preſcribed, it is then the ſubject's 
buſineſs td be thoroughly acquainted therewith ; for, if 
ignorance of what he might Know, were admitted as a 
legitimate excuſe, the laws would be of no effect, but 
might always be eluded with impunity. 

But farther ; municipal law is a rule of civil con- 
duct preſcribed by the ſapreme power in a fate. For 
legiſlature, as was before obſerved, is the greateſt act of 
ſuperiority that can be exerciſed by one being over an- 
other. Wherefore, it is requiſite to the very eſſence of 
a law, that it be made by the ſupreme power. 'Sove- 
reignty and legiſlature are indeed convertible terms, one 
cannot ſubſiſt without the other, 

Muniment⸗houſe, Munimen:) In cathedral and 
collegiate churches, caſtles, colleges, or ſuch, is a 
houſe or little room of ſtrength purpoſely made for keep- 
ing the ſeal, evidences, charters, &c, of ſuch church, 
college, &c. ſach evidences being called muniments, 
corruptly miniments, from munio, to defend; becauſe 
inheritances and poſſeſſions are defended by them, 3 If. 


170, 


im alſo as a citizen, | 


. . 
„ - A - 
— 4 
- 


| Muniments, 7 Munimenta ) Ez ropes itaque cam Mu- bo 


nimentorum inſpefionem 
311. See Miniments. | | 
Munimina, Are the grants or charters of Kings to 


cburches; fo called, becauſe cam eit muniuntur againſt 


r potuir, Mat. Paris, 


| all perſons who would deprive: them of thoſe privileges, 


Blount. 


Sunus Eccleſlaſticum, © Sipnifies the conſecrated 


bread, out of which a little piece is taken for a commu- 
nicant Inſuper & omne ſacrißcium quod nos dicimus 
8 Eccleliaſticum, &c, Mon. Angl. tom, 2. p. 
ige, (Muragium) Is a reaſonable toll, to be 
taken of every cart and horſe coming laden through a city 
or town, for the building or repairing the public walls 


thereof, due either by grant or preſcription :- It ſeems to 


be a liberty granted to a town by the King, for the col- 
lecting of money towards walling the ſame, 3 EA. 1. 
c. 30. 2 la. 222. The ſervice of work and labour 
done by inhabitants and adjoining tenants in building or 
repairing the walli of a City or caſtle, was called mzrorum 
operatio; and when this perſanal duty was commuted into 
money, the tax ſo gathered was called Murage. Paroch. 
Antiq. 114. And, in the city of Chefer, there are two 
ancient officers called Muren gers, being two of the prin- 
cipal aldermen, yearly choſen to ſee the wall. kept in 
good repair; for the maintenance of which they receive 
certain tolls and cuſtoms. | 
Murale, The city wall. Re/onabart Colles reſona- 
Sant urbis Muralia. Huntingd. lib. 8. pag. 392. 
Muratio, A town or borough, ſarrounded with walls, 
Brompt. Vit. K. Steph, i 1 5 
r, ¶ Mardram, from the Sax Morth, whence, 
(as it is ſaid) comes the barbarous Latin Mordrum, & 
Murdrum ; in French Miurare, though the word Mur- 
draft, evidently Comes from the Latin Morti dare) Is 
a word in uſe long before the reiga of King Canutur, 


which ſome would have to ſignify a violent death; and 
ſometimes the Saxors expreſſed it by morthded & morth- 


weore,, à deadly work: But the Sax. north relates gene- 
rally to nora. | | us 
See Black. Com. 3 V. 321. upon this word murdrum, 


where he juſtly obſerves, that it was neceffarily framed to 
expreſs a particular offence, fince no other word in being 


was ſufficient to expreſs the intention of the criminal, or 
quo animo.the act was perpetrated. „ 

Anciently, murder {ignified only the private killing of 
a man, as appears by the laws of King Her. 1. And it 
was not murder, except the party flain was an Engliſhman, 
and no foreigner; though by the Far. 14 Eg. 3. c. 4. 
the killing of any Engliman or foreigner, living under 
the King's protection, through malice prepenſe, and 


whether committed openly or ſecretly, is declared to be 


murder, 8. P. C. lib. 1. c. 1. And doubtleſs the makers 


of the ſtatute of 23 H. 8. c. 1; which excludes all wil - 


ful murder from the benefit of clergy, intended to include 


open, as well as private homicide within the word murder. 
8 I Hawk. P. C. 78. 


By murder at this day, we underſtand rh wilful and 


| felonious killing of any man whatſoever, upon malice fore- 
| thought ; ſo as the party wounded or hurt die ii a year 


and a day after the fa#: And if one dies in that time, 
through diforderly living, it ſhall be no excuſe, the awound 
will be judged the principal cauſe of his death ; but if one 


. wounded die after that time, the law will preſume he 
died a natural death. 3 J. 5 3. H.P.C:55, Kel. 26. 


If a man receive a wound that is not mortal; but either 
for want of help, or by neglect, it turns to a fever, &c. 
which cauſes the party's death, it is murder: So it is, 
where a man has ſome diſeaſe, which poſſibly would ter- 
minate his life in half a year, and ancther wounds him, 
that it haſtens his end, &c, But if, by ill applications 
of the party, -or thoſe about him, of unwholeſome medi- 
eines, the wounded perſon dies; if this plainly appears, 
it is not murder, by Hale. Hift. P. C. 428. | 
Murder may be committed by weapon, poiſon, cruſh- 
ing, bruifing, ſmothering, ſtrangling, flarving, Ce. 
And where a perſon having malice to another, ſtrikes or 
ſhoots at him, but miffeth Fim and kills one nor intended; 


or if one lays poiſon to kill a perſon, and another takes 


7T it, 
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it, and dies, theſe arg murder: Alſo if a ſick man be laid 
in the cold, whereof he dieth, or an infant is laid under 
leaves or trees, &c. and ſuffered to be deſtroyed by ver- 
min, it is a killing. 3 Inſt, 51. 9 Rep. $1. If a per- 
ſon ftir up a dog accuſtomed to bite, knowing it to be ſuch, 
and it Kill a perſon; and if a man have an ox, or borſe, 
which he &zows fo be miſchieveus, by being uſed to gore 
or ſtrike at thoſe who come near them, and do not tie 
them up, if they kill a man, (according to ſame opinions) 
the owner may be indied, as having himſelf feloniouſly 
killed him. Pa/t. 122. H. P. C. 53. 1 Hawk, 
P. C. 79. 

Anciently it was holden, that the cauſing an abortion, 
by giving a-potion to, or ſtriking a woman big with 
child, was murder: But it is ſaid now to be a great miſ- 
prifion only, and not murder, unleſs the child be born alive, 
and die thereof. 1 Haut. 80. If the death of a baſtard 
child newly born be concealed, it ſhall be ſuppoſed to be 
murdered; if the mother doth not prove it was born dead. 
Stat. 21 Fac. 1. c. 27. And if one by dureſs of impriſon- 
ment compel a man to accuſe an innocent perſon, who, 
on his evidence, .is condemned and executed; in judg- 
ment of law it is killing of the compeller, &'c, S. P. C. 
36. 3 f. 91. Ga i EY 2 
All the above caſes ſhew malice; ſo where a priſoner, 
by dureſs of the gaoler, comes to an untimely end; if 
one is -executed contrary to the ditection of the law; or 
if a perſon kill a man adjudged to death; or one who 
bath no authority ſhall execute the judgment; if a perſon 
ſentenced to be whipped, is whipped with that rigour 
that he dieth of it, &c. But one under the age of diſ- 


cretion, or 20 compos mentis, cannot be guilty of murder; 


though if ir appears by circumſtances, that the infant did 
hide the body, c. it is felow, H. P. C. 43. 3 Inſt: 
6, 54. Log "FI 
4 rg caſe of William York, at Bury, Summer affiſes 
in 1748, Foſter's Rep. 70, &c. before referred to in this 
work under Han. 5 J | : 
Tf an infant under twelve years old, hath an extraor- 
dinary wit, that it may be preſumed he knows qwhat he does, 
and he kill another, it may be felony and murder; other- 
wiſe it ſhall not. 3 H 7.13. Plowd. 191, 
See the caſe of William York-before referred to. Fofter 
o, Cc. 
Aiken expreſs or implied; it is expreſi, when it may be evi- 


| dently proved there was formerly ſome ill will, and the- 
killing is with a ſedate mind, and formed deſign of doing 


it:' And implied, where one kills another ſuddenly, hav- 
ing nothing to defend himſelf; as going over a ſtile, or 
the like. 3 it. 51. H. P. C. 47. | | 

Murder occaſioned through an expreſs purpoſe to do 
| ſome perſonal injury to him who is ſlain, is properly ſaid 
to be of expreſs malice: Such as happens in the execu- 
tion of an unlawful aQion, principally intended for ſome 
other purpoſe, and not expreſſed in its nature 10 do a per- 
ſonal injury to him in particular that is killed, is moſt 
properly malice implied. Kal. 129, 130. He who doth 
a cruel and voluntary aft, whereby death enſues, doth it 
of malice prepenſed in the eſteem of the law: And if a 
perſon in cool blood, maliciouſly and deliberately beats an- 
other in ſuch a manner, beyond any apparent intent of 
cbaſtiſement, that he dieth, it is murder by expreſs ma- 
lice, although he did not deſign to kill him. H. P. C. 
49, 50. Kel. 64, 127, 135. 

But if a perſon on any provocation beat another ſo, 
that it may plainly appear be meant nor to kill, but only 
to chaſtiſe him; or if he reſtrains himſelf till the other 
hath put himſelf on his guard, and then in fighting with 
| him killeth him, he will not be guilty of murder, but 
' manſlaughter. 1 Hawk, P. C. 82. See Fofter's Rep. 
262. | | 
When one executes his revenge, upon a ſudden pro- 


vocation, in ſuch a cruel manner, with a dangerous wwea- 
pon, as ſhews a malicious intention to do miſchief; and 
death enſues, it is expreſs malice and murder from the 
nature of the fact. Ke. 55, 61, 65, 130. A man 
 cbided his ſervant, and upon ſome croſs anſwer given, 
he or a hot iron in his hand ran it into the ſervant's 
belly, 
Kel. 64. 


| this was held to be murder out. of malice, the 
ing come down at the keeper's command. Cro, Car. 


was a mile, it is not material, 


coulin, ſervant, e. 4 only 


It is malice makes the crime of murder, which is 


if a watchman be killed in 


o 
* 
* * 
5 0 
/ 1 o 8 
* 


If a perſon is treſpaſſing upon another ik 
his hedges, c. and the NG upon, fi 3 
up a hedge-itake, and give him a tro e on the head 
whereof he dies, this is murder, becauſe 17 i; a ea: 4 
af beyond" the proportion of the provocation. H. P C. 
And where a boy was upon a ttee in a park cuttin of 
wood,. and the keeper bid. him .come down, Which a6 
did; and then the keeper ſtruck him ſeveral blows with 
a cudgel, and afterwards avith a rope tied bim to bi 


; 
tail, and the horſe ran away with him and killed 8 g 


boy hay. 


139. r «#42 tg 
man's ſon was besten, and complaining of it to hi 
father, the father in anger beat the . = oe 


cudgel whereof he died; the law ſhall-adjudge it to be 


upon that ſudden occaſion, and ſtirring of blood, that he 


made the aſſault, and net upon malice. unleſa it be f 

and if the diſtance of the place where his ſon 1 

| ate being all upon one paſſion. 

Co. Jac. 296. And; it ig the ay: caſe of a brother, 
mauflaughter, not murder. 


2 Lil. 211. l 
If two having malice fight, and the ſervant of one of 
them, not knowing of the malice, killeth the other, this 
is murder in the maſter, and manſlaughter in the ſer- 
vant; Though if there be a conſpiracy to kill a man, 
but zo malice againſt his ſervant;-if the ſervant be flain, 


| the malice againſt the maſter ſhall be conſtrued to extend 


to his ſervant; and the killing the ſervant is murder. 
Dyer 128. 1 Moor. If two perſons meet and fight, 
in cool blood on à prec .qzaxrel, and one is killed: or 
if a perſon, in a quarrel. appears to be maſter. 


| of his temper, and Kills another, it is murder. 1 Hawk. 
F. C. 81. For where two perſons fight, after a former. 


quarrel, | it may be preſumed to be out of malice; 
and when two men fall out in the morning, and 
meet and fight in the afternoon, if one of them is 
killed, this is murder; their after- meeting is of malice. 
Plowd. 474. | [3 45 ; 2 845 
If a man upon a quarrel wich another, tells ſuch 
other that he will pot ſtrike him, but will give him a 
pot of ale to ſtrike firſt, aad thereupon the other ſtrikes 
him, and he kills the other, he is guilty-of murder; 
this being only a cover to bis malicious intention. H. P. C. 
48. And where a perſon k:lls another, it ſhall be in- 


| tended of malice; if he prove not the contrary. Nel. 


27. A man aſſaults another. perſon with malice, al- 
though he be afterwards driven by the other to the wall, 
and kill him there in his own defeuce, he is guilty of 
murder, in reſpe& of his firſt intent. H. P. C. 47. 
Kel. 58, 129. But if the party aſſaulted fly to the wall, 
and being ſtill purſued, kills the other, it is only man- 
Slaughter in bis own defence. Bradt. 3 Ed. 3. If one 
reſolves to kill the next man he meets, and doth kill 
him, it is murder; here malice is implied againſt all 
mankind. Kel. 27. | ab # 40 | 

By poĩſoning, and where one killeth another without 
provocation malice is implied; as where any magiſtrate 
or miniſter of juſtice is killed in the execution of his of- 
fice; a ſheriff, conſtable or watchman, doing their duty; 
or any: other that comes in aid of the King's officer; and 

1 of night - walkers, it is 
ſaid to be murder. 3 Inſt. 51. Cro. Jac. 280, Kel. 60, 
128. In theſe caſes, it is a very high contempt of the 
laws, for a perſon to execute his revenge againſt thoſe 
who have no way offended him but by doing their duty; 
and he cannot come off by alledging that what he did was 
in a ſudden affray, Cc. 1 Hawk. P. C. 84. 

And if a baliff is killed in executing a lawful warrant, 
Sc. it is murder; Nor is it any excuſe to the perſon, that 
the progeſs was erroneous; or that the arreſt was in the 
night; that the officer did not tell-him for what cauſe he 
arreſted him; or that he did not ſhew his warranty &c. 
being a bailiff commonly known, 9 Rep. 68, 69. Cre. 
Jac. 280, 486. But if a bailiff who is not executing his 
office is killed, it is not murder; for he ought to be duly 


executing his office, by ſerving the proceſs of the wt, 
ro. 


which he died, this was adjudged murder. ] wherein he is aſſiſted cam poteflate Regis & Leger: 


Car. 
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| Car. 437. 2 Lill. Abr. 212. Therefore where the war- 
rant by which he acts gives him no authority to arreſt the 

arty ; as where a bailiff arreſts a wrong perſon, or F, S. 
— by force of a warrant to arrelt J. S. knight; 
or if a good warrant is executed in an unlawful manner; 
as if a bailiff be killed in breaking open a door, or win- 
dow, to arreſt a man; or perhaps if he arreſt one on a 
Sunday ; ſince the ſtat. 29 Car. 2. c. 3. by which all ſuch 
arreſts are made unlawful, and he is flain ; malice ſhall 
not be implied to make it murder, but ſhall be manſlaugh- 
ter only. H. P. C. 46. Cro. Car. 372. 12 Rep. 49. 
1 Hawk, 86. If bailiffe come to a houſe to arreſt a per- 
ſon, and the houſe being locked they attempt to break in, 
whereupon the ſon of the perſon intended to be arreſted, 
| ſhoots and kills one of them, it is not nurder. Jones 
429. See Foſter's Rep. 135, 138, 270, 308, 312, 318, 
. rſon was arreſted, and another not knowing the 


revent miſchief, came and defended the'party arreſted, 
and in the ſcuffle the bailiff was killed; ic was reſolved 
to be no murder in the perſon doing it, but that all that 
were preſent and aſſiſting, #nowing of the arreſt, were 
principal murderers. Kel. 86. Tho! it has been held in 
juch a caſe, that the perſon offending is guilty of murder, 
whether he knew that the perſon ſlain were an officer or 
not; for all fighting is unlawful, and he who, ſeeing per- 
ſons engaged in it, takes part with one fide, and fights in 
the quarrel without knowing the cauſe of it, eſpecially 
where the fight is begun in oppoſition to the juſtice of the 
nation, ſhews a readineſs to break thro* the laws on a ſmall 
occaſion, and muſt at his peril take heed what he doth. 
1 Sid. 160. Ney 50. 1 Hawk, 85. we 5 

If one attack another to rob him, and by the reſiſtance 
of the party kills him, this is murder. 3 Inf. 52.  Dalt. 
344. A perſon ſtands by and encourages or commands 
another to murder a man; or if he come with others on 
purpoſe to kill him, and ſtand by while the other perſons 
commit the fact: It will be murder in them all. Plowd, 


gether to do an unlawful act, as to beat a man, rob a park, 
Se. and one of them kills a perſon, this is murder in all 


aſſiſt: All will be ſaid to intend the murder. 3 Iuſt. 56. 
Dalt. 347. H. P. C. 31. And ſuch perſons will be 
judged to be preſent who are in the ſame houſe, tho' in 
another room, or in the ſame park, altho' half a mile off, 
Ee. H. F. C. 47. Kal. 87, 116, 127. | 
Several perſons having conſpired to enter the King's 
park, and to hunt and carry away deer, with deſign of 
killing any one that ſhould oppoſe} them; tho' the keeper's 
ſervant began the aſſault, and required them firſt to ſtand, 
whereupon they fled, and one of the keeper's men diſ- 
charged a piece at them, and they continued their flight 
until he laid violent hands upon one of the offenders, and 
then, and not before, they killed one of the keepers ſer- 
vants, this was held to be murder; as they were doing an 
unlawful act, the law implies malice, and they ought not 
w_ fled, but to have ſurrendered themſelves. Noll. 
ep. 20. | 3 
By /tatute murder ſhall not be adjudged where it is 
found by miſadventure, but auben it is done with a feloni- 
ous intent, 52 H. 3. c. 25. Offenders for murder and 
acceſſaries being indicted, may be arraigned at any time 
within the year at the King's ſuit, and if the principal or 
acceſſary be acquit, yet the juſtices ſhall not ſuffer them 
to go at large, but either remand them to priſon, or let 
them be bailed, until the year and day be out, allowed for 
an appeal. 3 H. 7. c. 1. All trials for aurder muſt be 
in the county where the ſud avas committed, by the Common 
law. Cro: Car. 247. But if a perſon be wounded by a 
ſtroke given in one county, and he dieth in another coun- 
ty, the indictment may be found in the county where the 
Party dies, which ſhall be as well as if the ſtroke had been 
given in the ſame county. Statute 2 & 3 Ed. 6. c. 24. 
The killing mult be in ſome county; for if the murder be 
done out of the realm, it cannot be determined by the 
Common law, but muſt be determined by the conſtable 
and marſhal, &c, 3 Inſt: 48. H. P. C. 54. See the 


cauſe of the ſtruggle, but ſeeing ſwords drawn, and to 


98. 11 Rep. 5. And if two or more perſons-come to- 


preſent, aiding or aflifling, or that were ready to aid and 
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ſtatute 2 Geo. 2. c. 21, for trial of murders, where 
either the ſtroke or death happens in Evgland. 1 

Marder is to be expreſly found, not by intendment, Oc. 
And where the matters on the finding of the jury, are no 
more than weak evidence thereof, the court ought not to 
give judgment on that, but upon the facts ariſing from it. 
Fitægib. 187. Mich. 4 Geo. 2, When one is murdered 
in the day-time, and the murderer eſcapes untaken, the 
townſhip, that ſuffers it, ſhall be amerced, 3 H 7. c. 1. 

If one who ſees a murder done, does not his beſt endea- 
vours to apprehend the murderer; Or if where two are 
fighting, and others looking on do not endeavour to part 
them, if one is killed, the lookers on may be indicted 


evil intention againſt him, is murder. : 

For the /entence to be paſſed on perſons convicted of 
murger, ſee the end of the next head, See Duelling, Homi- 
cide, Manſlaughter, &c, See alſo Trial, See Foſter's 
diſcourſe on murder per tot. Rep. fol. 507, And Black, 
Com. 4 V. 138, 194, 196, 393. 5 55 

Where a murder is committed abroad the principal 
may be ſued in any county in England, by commiſſioners 
appointed by the King. 33 H. 8. c. 3. 

Mur der, or homicide jaſtiſſable. There is a killing that 
is Juftifiable;z as if a perſon attempts to commit murder, 
robbery or other felony, a man or any of his (ervants 
may lawfully kill him. 2 I,. 316. See ſtatute 24 H. 
8. c. 5. If a perſon in defence of the poſſeſſion of a room 
in a public bouſe kill another who attempts to turn him 
out of it, killing the affailant hath been holden to be 
juſtifiable. Kel. 51. 1 Hark. 83, In the defence of 
the poſſeſſion of a man's goods, againſt him that would 
wrongfally take them away, killing cannot be juſtified ; 


a man attempting to raviſh her, it is jullifiable. H. P. 
C. 39. 8 f N NAA . ts | 
Thoſe who are engaged in a riot, or forcible entry, 


Oc. ſtanding in oppoſition to à juſtice's command, or 


lawful warrant: Or iftreſpaſſers in a foreſt or park, will 
not ſurrender, but defend themſelves: If a felon will not 
ſuffer himſelf to be arreſted, and refuſing to obey any ar- 
reſt on lawful warrant, defends himſelf; or if one either 
with or without a warrant purſues a felon upon hue and 
cry, and he flies for it: If a priſoner aſſaults thoſe who 
conduct him to gaol, or his gaoler, in endeavouring to 
eſcape ; or a perſon arreſted, reſiſt the ſheriff, &c. the 
killing theſe is juſtifiable ; but a ſheriff cannot kill one who 
flies from the execution of a civil proceſs: And as no 
private perſon hath this authority, upon an arreſt in a 
civil matter, as he hath upon an arreſt for felony; fo 
neither hath the ſheriff this power in criminal caſes, bye 
upon a neceſſity; as when an offender cannot be taken 
without killing, Cc. for if he might be taken without 


H. P. G. 37 Dal. t50; 355 Kel. 28. | 

When one in danger of drowning, thruſts another from 
a plank, whereby he is drowned; this is juſtifiable, Bar, 
Max. 25. And there is a homicide or killing excuſable, 
where a man kills another merely in bis own defence, call. 
ed /e defendendo. A perſon indicted for intending to murder 
the Maſter of the Rolls, Term. Mich. 16 Car. 2. and for 
| offering a ſum of money to another perfon to do it, ſaying 


crime, he would do it himſelf; upon his conviction, the 
court declared that this was a heinous offence, and not 
only indictable, but fineable, and the offender was fined 
one thouſand marks, committed to priſon for three months, 
and ordered to find ſureties for his good behaviour during 
life. 1 Lev. 146. a N FIST 
Firing a piſtol out of a chaiſe into the ſtreet, and 45 
| accident, death enſuing, held manſlaughter, Strange 481. 
A defendant arreſted, ſtrikes at the officers, they after- 
wards kill him, held manſlaughter. Strange 499. 
By Stat. 25 Geo. 2. c. 37. Perſons ſound guilty of 
avilful murder ſhall be executed on the day next but one 
after ſentence paſſed, unleſs the ſame happen on a Sunday, 
and then on the Monday. The body, (if executed in 


London or Middleſex) to be delivered to 0%. ſurgrons eom- 


| 


" * 
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and fined. 3 inſt. 53. Ney 50. And killing any per- 
ſon endeavouring to part others fighting, tho? without any 


except he be a thief. Wood's Inſt, 361, If a woman kills 


killing him, it will be eſteemed murder. 3 Ing. 56, 221. 


at the ſame time, that , be Qvould nat ferpetrate the 
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pany to be anatomized, if in any other county, to ſuch | | 
Cre, London, now the King's ſtables, 


ſargeon as the judge ſhall direct for that purpoſe. The 
ſentence to be pronounced is open court immediately after 
ten vidi ion with the time for execution and the marks of in- 
Samy hereby dire ads. 1 

If there be reaſonable cauſe, the judge may ſtay execu - 
tion. The judge may order the body of the murderer to 
be bung in chains, but is no ca/e to be buried, unleſs after 
diſſection. After conviction the priſoner to be configed 
ſeparate and apart from other priſoners, and no per/on but 
the gaoler, c. to have acceſs to the priſoner without 
licence from the judge, ſheriff or under-ſheriff. Where 
the judge ſhall ſee cauſe to reſpite execution, he may 
relax the ſaid reſtraints. And after ſentence until execution 
the priſoner to be fed with bread and water, except on 
receiving the ſacrament, and in caſe of violent wounds or 
fickneſs, c. Vide Hamicide. Under that head ſome of 
the caſes cited under murder will be found, but as it is a 
title of conſequence, the reader may not diſapprove a 
repetition. 1 6 
zum operatio, The ſervice of work and labour 
done by inhabitants and adjoining tenants in building or 
repairing the walls of a city or caſtle, From which 
duty ſome were exempted by ſpecial privilege. So King 


Henry the Second granted to the tenants within the ho- 
Ut quieti ſiut de operationibus ca/- 


nour of Walling ford. 
tellorum & murorum. Paroch. Antiq. pag. 114+ 


When 


this perſonal duty was commuted into money, the tax 


ſo gathered, was called murage. Cowell. 

MWuſcovy Company of Merchants, eſtabliſhed by King 
Ed. 6. This company trades to Ruſſia and the north; 
and any ſubje& of England, on requeſt, may be admitted 
into it, and enjoy all privileges, paying only the ſum of 
5 I. by Stat. 10 & 11 V. 3. c 6. In order to open 
à trade to Perfia thro' Maſcouy, a late ſtatute has ordain- 
ed, that all perſons free of this company may import 
from any place in Raſſa, raw filk or other commodities 
of Perfia, purchaſed by barter with woollen manufactures 
exported from England, Sc. 14 Geo. 2. cap. | 

| ians. The a/icians of England were incorporat- 
ed by King Charles 2. anno 1670. And of late years all 
foreign nue, opera's, Ac. have very much increaſ- 
ed, through the management of this corporation, and 
the ſoftneſs and politeneſs of our modern gentry. See 


Min fr eli. | 1 1 
Dutins, For the duties on, and other matters relating 
to them, ſee Stat. 11 & 12 V. 3. c. 3. 3 & 4 Am. c. 
4. 12&13W. 3. c. 11. 7 Geo. 1. c. 21. 10 Aan. 
c. 29. See Linen. | 
Muſſa, (Lat.) A moſs or 
where ſedge grows; a place over- run with moſs. 
Mon. 1 tom. pag. 426. . | 
| „ (From the Fr. Mouſtre) Is to ſhew men, and 
their arms, that are ſoldiers, and inrol them in a book. 
Terms de Ley. Faire mouſtre general dt tout ſon armie, is 
as much as /u//rare exercitum'; the ſignification being well 
known to 2w/ter an army : And muſtered of record is to be 
Inrolled in the number of the King's ſoldiers. Sat. 18 H. 


b or marſh ground; alſo a place 
Cowell, 


6. c. 19. If any men commanded ta muſter, by thoſe | 


who have authority, abſent themſelves, or do not bring 


their beſt arms, they ſhall be impriſoned ten days, or pay 


a fine of 40s. by 4 C 5 P. & M. 3. See Soldiers. 

Muſter⸗Maſter general, Mentioned in the 35 Elix. e. 
4. See Maſter of the King's Muſiers. 

Muta Canum, (Fr. Maute de Caiens) Signifies a kennel 
of hounds, in ancient records: And the King, at a bi- 
ſhop's and abbot's deceaſe, had fix things. 1 Oprimum 
equum five paleſridum ipffus epiſcopi, &c. 2. Unum cbla- 
aydem five clocam cum capella. 3. Unum ciphum cum coo- 
pertorio. 4. Unum pelvem cum lawatorio, 5. Unum annu- 
lum aureum, 6 Necnon mutam canum ; gue ad dom. re- 
gem, ratione prerogative fue ſpectant & pertinent. Hill. 
2 Edw. 2. in Stat, poſt Mortem Epiſc. Bath & Willenſ. 
& Clauf. 30 Ed. i. M. 16, Vide Mortuary,' and Black, 
Com. 2 V 427. 


Wutare, To mew up hawks, in the time of their 


molcing or caſting their plumes, In the reign of King 
Fd. 2 the manor of Brovghton in Com. Oxon. was held 
Per ſerjeantiam mutandi wnum boſtricum domini regis, 
c. Paroch. Antiq. 560. Mutatus accipiter is a mewed 


4 


A 


| 


| the priſoner ſhall be remanded to the place 


ment of penance once 
| 30. J. 16. 8 


M U R 


hawk: And hence the es 


* 


{Mute Regia) near Charing- 
: nh, was formerly the 
alconry or place for the King's hawks, 
f Mutatozius, Change of apparel. Mat. Par. Ann. 
107. * | | 
Mutatus accipiter, A mewed hawk. Cocvell. 
te, (Maztus) One dumb, who cannot or refuſes to 

ſpeak. And by our law a priſoner may ſtand mute two 
ways : | | 
1. When be ſpesks not at all, and it ſhall be enquired 
whether he ſtand mute out of malice, or by the as of 
God; and if by the latrer, then the judge ought to en- 
quire whether he be the /ame penſon, and of all pleas which 
he might have pleaded in his defence, if he had not been 
mule. | ; | n 

2. When the priſoner pleads not dirty, or wil not 
put himſelf upon the inqueſt to be tried; and a perſon 
feigning himſelf mad, and refuſing to anſwer, ſhall be 
taken as one who ſtands mute. 2 Iuſt. H. P. C. 226, 

Allo if a priſoner on his trial peremptorily challenge 
above the number of jurors allowed by law, this bein 
an implied refuſal of a legal trial, he ſhall be dealt with 
as one who ſtands mute, and according to ſome opinions be 
hanged. H. P. C. 259. Kel. 36, 2 Hawk. 327, A 
felon obſtinately ſtranding mute is to be put tothe penance 
of paine forte & dure: In caſe of high treaſon where 
the offender ſtands mate, he ſhall have judgment and for- 
feit lands and goods, as if he had been atrainted; like. 


* 
6. 


wiſe in the caſe of felony and petit treaſon, if a perſon 


by ſtanding mute do not avoid being attainted for ſuch 
crimes, he ſhall forfeit his lands and goods in the fame 
manner as On other attainders : tho“ whenever a perſon 
ſtanding mute is adjudged to his penance for felony, and 
thereby prevents that attainder which otherwife he might 
have incurred, he forfeits his chattels only, and not his 
lands. 2 Hawk. P. C. 330, 331. 

It is ſaid by Sir Marth. Hale, that an appellee of fe. 
lony ſtanding mute ſhall be executed, and not have judg- 
ment of penance; but the contrary hath been held by 
others, H. P. C. 226. 8. P. C. 150. 2 Iaſt. 178. Kel, 
37. One who ſtands mute ſhall have the benefit of clergy, 
unleſs it be otherwiſe ſpecially provided by ſome ſtatute. 


And altho* it be enacted by 3 & 4 V. & M. c. 9. 


That if any perſon; ſhall be indicted of any offence, 
for which by virtue of any former ſtatute, he is ex- 
claded from the benefit of his clergy, if he had been 
thereof convicted by verdi& or confeſſion; if he ſtand mute 
he ſhall not be admitted to the ſame; yet appeals, and 
offences excluded from the benefit of clergy, by ſub- 
ſequent ſtatutes, ſeem not within that at; And a ſtatute 
taking away the benefit of clergy generally from thoſe - 
who are convicted of a crime, doth not take it away 
from thoſe who ſtand mute on an indictment or appeal. 2 
Haul. 332. But ſee the ſtatutes 25 H. 8. c. 3. and 
5 & 6 Ed. 3- c. 10. Whereby it is enacted that thoſe 
who are indifted of offences for which the benefit of 
clergy is not to be allowed, ſhall not have their clergy if 
they ſtand mute, Se. 
Hawkins ſays, that the manner of inflicting this pu- 
niſhnyent may be beſt found from the books of entries 
and other law books, all of which generally agree, that 
om whence 
he came, and put into ſome /owv dark room, and there 
laid on his back wit bout any. manner of covering, except 


for the privy parts, and that as many weights be laid upon 


him as he can bear, and more, and that he ſhall have no 
manner of ſuſtenance but the wvor/t bread and water, and 
that he ſhall zo? eat the ſans day in which he drinks, 


| nor drink the ſame day on which be eats, and that he ſhall 
| ſo continue til} he die. 


Bur that it is ſaid that anciently 
the judgment was not, that he ſhould continue until be 
ſhould die, but until he ſhould anſwer, and that he might 


| ſave himſelf from the penance by putting himſelf upon 


his trial, which he cannot do at this day after judg- 
given. 2 Hawk, Pl. C. 330. cap. 


And there in the margin, the ſerjeant, as to the r/- 
manding him to the place whence he came, cites H. P. C. 
227. 8, P. C. 150. (E). Keilw. 70, 4. 4 Ea. 4. — 

| #1. 
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. 14 Ed. 4» 8. pl. 17. Abr. Br. Corone 160. 
18. Ra. Ent. 385. pl. 17. 8 Ed. 4. 1. pl. 2. 
And as to the words in /ome /oww dark room, he ſays, 
that this clauſe is omitted in Keil, 70. a. 4 Ed. 4. 11. 
„ 18. But is mentioned in all the other books above 
cited, but with this difference, that 14 Zd. 4. 11. zl. 
17. ſays only he ſhall be put ia 4 chamber, without add- 
ing that it ſhall be low or dark, | | 
And as to the words there laid on his back, etc. he ſays, 
that in this all the books above cited ſeem to agree. 
And 14 Ed. 4. 8. 5. 17. and S. P. C. 150. (E), and 
2 Infl. 178. add, that he ſhall lie without any litter or 
other thing under him, and that one arm ſhall be drawn to 
one quarter of the room with a cord, and the other to another, 


that theſe clauſes are wholly omitted in all the other 
books above cited, except H. P. C. which takes notice 
of the latter of them only. And Ra. Ent. 385. pl. 2. 
adds, that an hole ſhall be made for the head. And Keilæv. 


none of the other mention either of theſe clauſes. 
And as to the words, that as many weights Hall be laid 
ajon him as he can bear, and more, etc. he ſays, that in 
this all the books above cited agree. 
And as to the word bread, he ſays that 14 Ed, 4. 8. pl. 
17. S. P. C. 150. (E), and 2 Inft. 178. are, that he 
mall have three morſels of barley bread a day. Keil, 70 
2. that he ſhall have only rye bread, and Ra. Ent. 385, 
pl. 2 and 2 Hen. 4. 1. pl. 2. generally, that he ſhall have 
the avorſt bread. | 

And as to the word wvater, he ſays, that in 14 Ed. 4. 
8. pl. 17. S. P. C. 150. (E), 2 1»}t. 178. and 8 Hen. 4. 
1. pl. 2. and Keilw, 70. a. are, that he ſhall have zhe 
evater next the priſon, ſo that it be not current; but Ra. 
Ent. 385. pl. 5. is general, that he ſhall have 2he avor/t 
Water. 
And as to the words, not eat the ſame day in which be 
drinks, nor drink the ſame day on which he eats, ttc. he ſays, 
this is omitted in Azilzy, 70. a. and in 8 Her. 4. I. 
el. 2. 


none of the books above cited, except 14 Ed. 5. [4.] 
11. and H. P. C. 227. But that neither of theſe books 


331. cap. 3. b ; TI 

By 12 Geo. 3. c. 20. Every perſon, who being arraign- 
ed for felony or piracy, ſhall ſtand mute, or not anſwer 
directly to the offence, ſhall be convicted of the ſame ; 
and the ſame judgment and execution {with all their con- 


as if the perſon had been convicted by verdict or confeſ- 
ſion of the crime. And, as obſerved by Blackſtone, 
confeſſion. Com, 4 V. 329. 
To adviſe a priſoner to ſtand mute, is an high miſpriſion, 
a contempt of the King's court, and puniſhable by fine 
and impriſonment. Black. Com. 4 V. 126. 

For more learning on this ſubjed, ſee 15, Vin. Abr. 2it. 
Mute, and ſee Obſervations on the Statutes, chiefly an- 
cient, etc, p. 51—54. and Black, Com. 4 V. 319. 

Mutilation, The depriving a man of any member, etc. 
The law pardons even homicide, if committed /e defendendo, 
in order to preſerve even a member, ete. Black. Com. 1V. 
130. It renders void any deed executed thro? fear of 
mayhem, ib, : 

Among the defenſive members, conſidered as ſuch, by 


others. Finch, L. 204. 1 Hawk, P. C. 111. The fame 


damages for this injury, an injury, which (when wilful) 
no motive can juſtify but neceſſary ſelf- preſervation. If 
the ear be cut off, treble damages are given by the Sar. 
37 H. 8. c. 6. though this is not mayhem or mutilation at 
common law. And here it may not be improperly obſerved, 

that excluſive of the civil remedy, an indiftment may 
be brought; and frequently both are accordingly pro- 
ſecuted 3 the one at the ſuit of the crown for the crime 
againſt the public; the other at the ſuit of the party in- 
Jured, to make him a reparation in damages, vide Black, 


and that his fer ſhall be uſed in the ſame manner, But 


70. 4. ſays, that % head ſpall not rouch the earth; but 


And as to the words till h die, he ſays, this is omitted in 


give the whole judgment at large. Hawk. Pl, C. 3 30, 


ſequences in every reſpect) ſhall be thereupon awarded, 


ſtanding mute in all caſes, now amounts to a conſtructive. 


the common law, are reckoned not only arms and legs, 
but a finger, an eye, and a foretooth, and alſo ſome 


remedial action of tręſpaſi vi et armis lies alſo to recover 


6 65 


23 Car. 2. c. 1. and title Maibem. 
For ſome offences ( tho” ſeldom done) the law puniſhes 
with mutilation, or diſmembring, by cutting off the hand, 
or eats. . Black, Com. 4 370. | | | 
Mutinp. See Soldiers, and the Mutiny 42. 
Wutton and Lamb, Not to be imported, 30 Car. 2. 
Co Zo 
Mutual Debts, ſee Dzb:7; and Debtori. Mutual debts, 
tho” of different natures, may be ſet againſt each other, 
vide 2 Gto. 2. c. 22. 8 Geo. 2. c. 24. See allo Black, 
Com. 3 V. 305. It may be proper to obſerve, that where 
part of a debt is paid, a ſe:-off is not neceſſary; as it 
may be given in evidence on the general iſſue, 
A ſet-off reducing the plaintiff's demand under 407. 
doth not affect the juriſdiction of B. R. Wil/. par, 1: 
19. 
be ſtatutes for ſetting off one debt againſt another, 
do not extend to aſſignees of bankrupts. 7b, 155. 
Mutual Pzomiſe, Is where one man promi/es to pay 
money to another, and he in conſideration thereof pro- 
miſen to do a certain act, c. Such promiſes muſt be 
binding, as well of one fide as the other; and both made. 
at the Ne time. Hob. 88. 1 Salk, 21; Where there 
are mutual promiſes, and one of the parties dies, whereby 
the other party could not charge the executor on the pro- 
miſe of the teſtator; yet it is here ſaid the pronii/e by the 
ſurvivor ſhall continue. Yelv. 133. But it is held, that 
on mutual promiſes and covenants, equal remedies are on 
both fides; tho' the performance need not be preciſely 
alledged, etc. 3 Salk, 15, 188. 1 Lev. 88. 2 Mod. 


34. | 

Mutuatus. If a man oweth atiother 10/7. and hath 
a note for the ſame, without ſeal, action of debt lies 
upon a nutuatus; but in this there may be, wager of law, 
which there may not be in action upon the caſe, on 
an implied promiſe of payment, &c, Comp. Attorns 
6. 111. 


to lend. 2 Sand. 291. 

Mutus & Surdus, A perſon dumb and deaf, and be- 
ing tenant of a manor, the lord ſhall have the wardſhip 
and cuſtody of him, 2 Cro. 105; If a man be dumb 
and deaf, and have underſtanding, he may be grantor 
or grantee of lands, &c, 1 f. | rg rats 

Myſtery, (Miferium, from the Fr. meiſtier, i. e. art, 
artificium) An art, trade, or occupation. 3 


N. 


\ 7 23 , /napþa, Swediſh,) To gab, or catch a pers 
ſon unexpettedly. —1n ip/o articulo aliguem op- 
primere, Litt, Dit. As 
Nacella, A ſkiff or boat. T#an/itum per nacellas & 
alia vaſa preparayit, Mat. Paris. a 
Nacka, Natta, A ſmall ſhip, yacht, or tranſport veſ- 
ſel. Chartular Abbat. Rading. MS. fol. 51. | 
Nam, or Naam, /namium from the Sax. niman, i. e. 
capere) Signifies the taking or diſtraining another man's 
moveable goods. And lawful naam, which is a reaſonable 
diſtreſs, proportionable to the value of the thing diſtrain- 
ed for, was anciently called either wif or mort, quick or 


his ground, or by a'perſon's particular fact, by reaſon of 
ſome contract made; as for default of payment of an an- 


nuity, it ſhall be lawful to diſtrain in ſuch or ſuch lands, 


Se. And there is a naam uilawful mentioned in our 
books. Horn's Mirror, lib. 2,—— Nemo namium capiat 
in comitatu wel extra comitatum, priuſguam ter in hundredo 
Juo rectum fibi perquiſierit. Leg. Canut. c. 18, Non li- 
cebit namium ſumere vel vadimonium, nec averia ſua im- 


parchiare. Spelm. Gloſſ. | 


in Scotland it is uſed for impounding : Namatus, diftrain- 
ed, Charta, Hen. 2. See Velitum Namium, and Withers 
nam. | | | = | 


Name, (nomea, Fr. no/me, or nom) By which any perſon 


is known or called. There is a name of perſons, bodies 
f | — 7 YU 3 politie, 


r 
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Com. 3 V. 121, the act called the CovenTay act, 225 


Mutuo, In a legal underſtanding, ſignifies to borrow or 


dead, as it conſiſted of dead or quick chattels; and it is 
when one takes another man's beaſts damage. feaſant, in 


 Namation, (2amation) A taking or diſtreining ; and 
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politic, and places; and of baptiſm and ſurname; alſo 
names of dignity; &c, In ſome caſes a name by reputa- 
tion is ſufficient; but it is not ſo of a thing, if the mat- 
ter and ſubſtance be not right. 11 Rep. 21. 6 Rep. 65. 
4 Rep. 170. What foundation will ſupport a name by 
reputation. See Ld. Raym. 301, 304. Vide Miſnomer. 

Namium vetitum, Is an aojuſt taking the cattle of 
another, and driving them to an unlawtul place, pre- 
tending damage done by them. In which caſe the owner 
of the cattle may demand ſatisfaRtion for the injury, which 
is called placitum de namio wetito. | 

ra, (From the Ital. naperia, i. e. linteamina do- 

meſtica, linen cloth, or houſhold linen. Stat. 2 R. 2. 
t. I. N 
Narr, An abbreviation of #arratio, uſed to ſignify a 
declaration in a cauſe, | 

Narratoz, Lat.) A pleader or reporter; and formerly 


ferwiens narrator was a ſerjeant at law.—_—E? ulterius in 


curia regis pro aliquo narrare non audietur, niſi pro ſemetip/o | 


narrator fuerit. Fleta, lib. 2. cap. 37. 

Naſſaborough, Its juſtices, where impowered to deter- 
mine appeals, 9 Geo. I. c. 7. 8 

Naſſe or Meſſe, (From the Sax. Nz/e, i. e. Promonto- 
rium) The name of the port or haven of Orford in Suffolk, 
mentioned in ſtat. 4 Hen. 7. cap. 21. | 

Natale, The ſtate and condition of a man,—S/ guis 
de bomicidio accuſetur, & idem ſe purgare welit ſecundum 
natale ſuum. Leg. Hen. 1. cap. 64. 

Nathwpte, Seems to be derived from the Sax. nah, 
i. e. lewdneſs; and ſo to fignify the ſame with J/air- 


awite, 


to foreigners, and which forms our national fands. In 
January 1765, the national debt amounted to upwards 
of 145,000,000/, and the annual intereſt to about four 


millions and three quarters, 


National Debt, the money owing by government, | 
for which it pays intereſt, part to our own people, part | 


In order to take a clear and comprehenſive view of the 


nature of this national debt, it muſt firſt be premiſed, 
that after the revolution, when our new connections with 
Europe introduced a new ſyſtem of foreign politics, the 
expences of the nation, not only in ſettling the new eſta- 
bliſhment, but in maintaining long wars, as principals, 
on the continent, for the ſecurity of the Dutch barrier, 
reducing the Freach monarchy, ſettling the Spanifs ſuc- 
ceſſion, ſupporting the houſe of Auſtria, maintaining the 
liberties of the Germanic body, and other purpoſes, in- 
creaſed to an unuſual degree; inſomuch that it was not 
thought adviſable toraiſe all the expences of any one year 


by taxes to be levied within that year, leſt the unaccuſ- 


tomed weight of them ſhould create murmurs among the 


people... It was therefore the policy of the times to 


anticipate the revenues of their poſterity, by borrowing 
immenſe ſums for the current ſervice of the ſtate, and to 
lay no more taxes upon the ſubject than would ſuffice to 
pay the annual intereſt of the ſums ſo. borrowed : by this 
means converting the principal debt into a new ſpecies 
of property, transferrable from one man to another at 
any time and in any quantity. A ſyſtem which ſeems 
to have had its original in the ſtate of Florence, A. D. 
1344. which government then owed about 60000 /. 


| grow comparatively dearer, 


ſterling: and, being unable to pay it, formed the prin- 


cipal into an aggregate ſum, called metaphorically a 
mount or bank, the ſhares whereof were transferrable like 
our ſtocks, with intereſt at 5 J. per cent, the prices varying 
according to the exigencies of the ſtate. [pro dempore, pro 
ſpe, pro- commodo, minaitur eorum pretium aigus auge/cit. 
Aretin. See Med. Un, Hift. xxxvi. 116.] This laid 
the foundation of what is called the national debt: for a 
few long apnuitics created in the reign of Charles II. will 
kardly deſerve that name. And the example then ſet has 
been ſo cloſely followed during the long wars in the reign 
of Queen Anne, and ſince, that the capital of the national 
debt (funded and unfunded) amounted in January 1771 
ta above 140, ooo, ooo J. to pay the intereſt of which, and 


the charges for management, amountipg annually to up- 


wards of four millions and an half, the extraordinary re- 

venues. juſt now enumerated (axceptog only the land- 

tax and annual malt-tax) are in the firſt place mortgaged, 

and made perpetual by parliament, Perpetual, I ſay; 
2 


+ 


9 

* 

| 
1 


| intereſt, 


| over, Black, Com. 1, 326. 


but ill redeemable by the ſame. authority that TRY 
them: which, if it at any time can pay off the capital, 
will aboliſh theſe taxes which are raiſed to diſcharge the 


By this means the quantity of property in the kingdom 
is greatly increaſed in idea, compared with former times 
yet, if we cooly conſider it, not at all encreaſed in realit 
We may boaſt of large fortunes, and quantities of Goods 
in the funds, But where does this money exiſt? It 4 
only in name, in paper, in public faith, in parliamentary 
ſecurity : and that is undoubtedly ſufficient for the . 
tors of the public to rely on. But then what is the pledge 
which the public faith has pawned for the ſecurity of theſe 
debts? The land, the trade, and the perſonal induſt: 
of the ſubjet; from which the money muſt atiſe rl 
ſupplies the ſeveral toxes. [n theſe therefore, and theſe 
only, the property of the public creditors does really and 
intrinſically exiſt: and of courſe the land, the trade, aud 
the perſonal induſtry of individuals, are diminiſhed in 
their true value juſt ſo much as they are pledged to an- 
ſwer. If 4.'s income amounts to 100/, per annum; 
and he is ſo far indebted to B. that be pays him col. 
per ann. for his intereſt ; one half of the value of A. 
property is transferred to B the creditor. The creditor's 
property exiſts in the demand which he has upon the 
debtor, and no where elſe: and the debtor is only a trultee 
to his creditor for one half of the value of his income. 
In ſhort, the property of a creditor of the public conſiſts 
in a certain portion of the national taxes: by how much 
therefore he 1s the richer, by ſo much the nation, which 


, 


pays theſe taxes, is the poorer, 


The only advantage, that can reſult to a nation from 
public debts, is the increaſe of circulation by multiplying 
the caſh of the kingdom, and creating a new ſpecies of 


currency, aſſignable at any time and in any quantity; 


always therefore ready to be employed in any beneficial 
undertaking, by reaſon of this it's transferrable quality ; 
and yet producing ſome profit even when it lies idle and 
unemployed. A certain proportion of debt ſeems there- 
fore to be highly uſeful co a trading people ; but what 
that proportion is, it is not for me to determine. Thus 
much is indiſputably certain, that the preſent magnitude 
of our national incumbrances very far exceeds all cal- 
culations of commercial benefit, and is productive of the 
greateſt inconveniencies, For, firſt, the enormous taxes, 
that are raiſed upon the neceſſaries of life for the payment 
of the intereſt of this debt, are a hurt both to trade and 
manufactures, by raiſing the price as well of the artificer's 
ſubſiſtence, as of the raw material, and of courſe, in a 
much greater proportion, the price of the commodity it- 
ſelf, Nay the very increaſe of paper circulation itſelf, when 


extended beyond what is requiſite for commerce or foreign 


exchange, has a natural tendency to increaſe the price of 
proviſions as well as of all other merchandize, For, as 
its effect is to multiply the caſh of the kingdom, and this to 
ſuch an extent that much muſt remain unemployed, that 
caſh (which is the univerſal meaſure of the reſpective va- 
lues of all other commodities) muſt neceſſarily ſink in its 
own value, [Black. Com. 1 J. 276.] and every thing 
Secondly, if part of this 
debt be owing to foreigners, either they draw out of the 
kingdom annually a conſiderable quantity of ſpecie for 
the intereſt; or elſe it is made an argument to grant them 
unreaſonable privileges in order to induce them to reſide 
here. "Thirdly, if the whole be owing to ſubjects only, 
it is then charging the active and induſtrious ſubject, who 
pays his, ſhare of the taxes, to maintain the indolent and 
idle creditor who receives them. Laſtly and principally, 
it weaken the internal ſtrength of a ſtate, by anticipating 
thoſe reſources which ſhould be reſerved to defend it in 


caſe of neceſſity. The intereſt we now pay for our debts 


would be nearly ſufficient to maintain any war, that any 
national motives cuyld require. And if our anceſtors in 
King William's time had annually paid, fo long as their 
exigencies laſted, even a leſs ſum than we now annually 
raiſe upon their accounts, they would in the time of war 


have borne no greater burdens, than they have bequeathed 


to and ſettled upon their poſterity in time of peace; 
and might have been eaſed the inſtant the exigence was 


Nativi 


N A 


Hatibi de Stipite. In the ſarvey of the duithy of 
Cornwall, there is mention of native de fipite, and nati vi 
conventionarii; the firſt were villeins or bondmen, by 
birth or ſtock ; the other-by contract or agreement. LI. 
Hen, I. cap. 76. And in Cornwall it was a cuſtom, that a 
freeman marrying nativam, if he had two daughters one 
of them was free, and the other villein. Brad. lib. 4. 
. 21, 22. k BY 

b Narivity, {nativitas) Birth, or the being born in a 
lace, The cafting the nativity, or by calculation ſeek- 
ing to know how long the Queen ſhould live, Fe. was 
made felony, by 23 Elix. cap. 2. Nativitas was an- 
ciently taken for ſervitude, bondage, or villeinage. Leg. 

il. 1. 85 , 

1 habendo, A writ that lay to the ſheriff for 
a lord who claimed inheritance in any villein, when his 
villein was run away, for the apprehending and reſtoring 
him to the lord: and the ſheriff might ſeize the villein, 
and deliver him unto his lord, if he confeſſed his vil- 


the ſheriff ought not to ſeize him, but the lord was to 
ſue forth a pone to remove the plea before the juſtices of 
C. B. Cc. And if the villein purchaſed a writ de liber- 
rate probanda before the lord had taken out the pone, it 
was a /uper/edeas to the lord, that he proceeded not on the 
writ of nativo habendo. Reg. Orig. 7, 8. F. N. B. 77. 
New Nat. Brev. 171, 172. | 

This writ native habendo was in nature of a writ of 
right, to recover the inheritance in the villein ; upon 
which the lord was to purſue his plaint, and declare 
thereupon, and the villein to make his defence ſo as the 
freedom was to be tried, New Nat. Br. 171, 173. 

Nativus, He who is born-a ſervant, and ſo differs 
from him who ſuffers himſelf to be ſold, of which ſervants 
there were three ſorts, bondmen, natives, and willains ; 
bondmen were thoſe who bound themſelves by covenants 
to ſerve, and took their name from the word bond; na- 
tives we ſpoke of juſt before; and willains were ſuch who 
belonged to the land, tilled the lord's demeſnes, nor 


Gloſ. See Chart. R. 2. Qua omnts manumittit a bondagio 
in com. Hertf, Valſingbam, pag. 254. Cowell. See Servi 


any ſuch perſons, as the two laſt. And with reſpect to 
bondmen, though many are now bound by contract for 
a certain term, yet they are free, ſubje& only to the 
performance of their contract, and thoſe, reaſonable, ac- 
cording to law, | . 
Natural Affeſtion, (aaturalis afe4io) Is a good con- 
ſideration in a deed; and if one, without expreſſing any 
conſideration, covenant to ſtand ſeiſed to the uſe of his 
wife, child, or brother, Sr. Here the naming them 
to be of kin, implies the conſideration of natural affec- 
tion, whereupon ſuch uſe will ariſe. Cart. 138. See 
Conſideration. | 

Naturalization, ( Naturalizatio) Is where a perſon 
who is an alien, is made the King's natural ſubje& by 
a? of parliament; whereby one is a ſubject to all intents 
and purpoſes, as if he were born-ſo: for, by naturaliza- 
tion, a perſon's iſſue, before the naturalization, ſhall in- 
herit. 1 nf. 8, 129. A ſtranger naturalized by att of 
parliament, may have lands by deſcent, as heir at law, 
as well as have them by purchaſe: But until naturalized 
or made denizen, a ſtranger is not generally under the 
King's protection, to have the benefit of the law; alſo 
no perſon is to be naturalized, until he has received the 


premacy, Cc. And ſtrangers, when naturalized, are 
diſabled to be of the Privy Council, to hold offices, 
Sc. 7 Fac. 1. cap. 2. 12 V. 3. cap. 2. but ſee 1 C. 1. 
cap. 4. 

By the Pat. 7 Ann, cap. 5. it was declared, that all 
perſons born out of the King's allegiance, taking the 
oaths, Cc. ſhould be deemed natural born; though this 
was repealed, but not to prejudice perſons naturalized, 
or children of natural-born ſubjects, born out of allegi- 
ance, by 10 Ann. c. 5, And all children born out of 
the ligeance of the crown, whoſe fathers were, or ſhall 
be natural ſubjects of Great Britain, at the time of their 
birth, are adjudged to be narural-born Subjes of this king- 


leinage; but if he alledged that he was a freeman, then 


might depart thence without the lord's licence. Spe/man's 


Nativa, and Nief. But now there are not in England 


ſacrament, and taken the oaths of allegiance and ſu- | 


K 


dum, except children of parents attainted of treaſon, or 


in the actual ſervice of foreign princes in enmity with 
England, Ic. by the 4 Geo. 2. c. 21, | 


All foreigners who ſhall live /even years, or more, in 


any of our American plantations,, and not be abſent. 


therefrom above two months at one time, ſhall, on taking 
the oaths be deemed natural ſubjects, as if they had been 
born here; but not be capable of enjoying any place of 
truſt, fe. 13 Geo. 2. c. 7. 8 | 

This, by the fat. 20 Geo. 2. c. 44. is extended to 
proteſtants who ſcruple the taking an oath, upon their 
making and ſubſcribing the declaration of fidelity, and 
taking and affirming the effe& of the abjuration oath, 
and making and ſubſcribing the profeſſion of their 
on Belief, appointed by- the fat. 1 Geo. 1. c. 4, 

i; Hibs 
Great numbers of foreigners are every year naturalized 
by private acts of parliament. And wide 25 Ed. 3. fl. 2. 
9 810 . 3. c. 20. 11 C12 . z. c. 6. 13 Geo. 2. 
c. 3. 22 Geo. 2. c. 45. and 25 Geo. 2. c. 39. See 
Alien. 

Naturz Padenda, Privities.- Penſandum autem eff 
per viſum accuſantibus viſum concubitus propenſius adwer- 
tendum, ut ſcilicet ipſas coeuntium naturas viderint commiſceriz 
Leg. Hen. 1. c. 83. 

Nabagium, A duty incumbent on tenants, to carry 
their lord's goods in a ſhip: Liberi fint ab omni cariagio, 
navagio, c. Mon. Angl. tom. 1. pag. 922. 

Naval, Signifies any thing belonging to the ſea, of 
maritime affairs. Merch. Di#. | 

Naval Stozes. Perſons ſtealing or imbezilling any of 
the King's aaval flores, to the value of twenty ſhillings, 
are guilty of felony, without benefit of clergy. 22 Car. 2. 
cap. 5. And the treaſurer and commiſſioners of the na- 
vy are impowered to inquire of aaval fores imbezilled, 
and appoint perſons to ſearch for them, Ce. who may go 
on board ſhips, and ſeize ſuch ſtores; and the commiſe 
ſioners, &c. may impriſon the offenders, and fine them 
double value, the ſtores being under the value of twent 
ſhillings, 1 Geo. 1. cap. 25. | 

None but the contractors with the commiſſioners of 
the navy, ſhall make any ftores of war, zawval ftores, Ic. 
with the marks commonly uſed to his majeſty's ſtores, 
upon pain of forfeiting two hundred pounds, And 
perſons in whoſe cuſtody /ucb fores ſhall be found con- 
cealed, are liable to the ſame penalty. 9 C10 V. z. 


| Co 41. 


The Stat. 3 Ann. c. 10. was made for the encourage- 


ment of the importation of aaval fores, from the plan- 


tations in America, and for preſervation thereof in thoſe 


countries; inflicting penalties for cutting down pine, or 
pitch trees, under ſuch and ſuch fizes, Sc. To the like 


purpoſe, and for the making the ſame more effectual, is 
the Stat. 8 Geo. 1. cap · 12. | ; 
Alſo naval ftores are imported here from Scotland, una 
der an encouragement by ſtatute; and a premium is given 
for the importing of zaval flores from America and North 
Britain, of one pound per ton, for maſts and pitch, Sc. 
2 Geo. 2. cap. 35. See Sbips, Stores. n 
Naufrage, A ſea term for ſhipwreck, Merch. Dif, 
Navigation, Is the art of ſailing at ea, alſo the man - 
ner of trading: And a navigator is one who underſtands 
navigation, or imports goods in foreign bottoms, big. 


See Black, Com. 1 J. 417. 4 /. 432. | 


- Navigable Rivers, Divers ſtatutes relating to chem. 
See Rivers. m 21 


Navis Eccleſiæ, The gave or boch of ile church, as 


diſtinguiſhed from the choir, and wings, or iſle: It is 
that part of the church where the common people ſit. 


| Du Dange. 


Navis, Navicula, A ſmall diſh to hold frankincenſe 
before put into the thuribulum, cenſer or ſmoking pot; 
and ſeems to have its name from the ſhape, reſembling a 
boat or little ſhip : we have ſeveral of theſe boat-cups in 
ſilver, &c. for various uſes, Paroch. Antig. 598. 

Navithalamus, A ſhip or barge that noblemen uſe for 
pleaſure, with fine chambers and other ſtately ornaments. 
Law Lat. Didt. | 

Navy, Signifies the fleet or ſhipping of a prince or 


ſtate; or an armament at ſea, The zavy of Englana, it 
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vas been obſerved, excels all others for three things, vix. 
beauty, Rrength, and ſafety; for beauty our ſhips of war 
are ſo many floating palaces ; for their ſtrength ſo many 


N AN 


King's teig; and the reign of Queen Elizabeth, out 
navy was in a moſt flouriſhing condition, being mol 
commanded by our valiant nobility; and it 6 #449589 


moving caſtles; and for ſafety, they are the moſt defenſive |: able, that there are liſts of the fleets of Queen F/izal;; 
walls of the land: and as our naval power gains us au- | which make it appear there was but oze private gentleman 
thority in the moſt diſtant climates, ſo the ſuperiority of | a captain, all the reſt being Lords and Knights; ſo high 


our fleet above other nations, renders the Britiſb monarch 
the arbiter of Carope. 


was the eſteem for ſervice at ſea-in thoſe days, when or 
Princes ruled with the molt conſummate glory; but th. 


The Kings of England in ancient times commanded | opinion of ſerving at ſea in late times having been very 
their fleets fn perſon; and the renowned King Arthur much lefſened, it has ſince been declined by the nobility 


(famous for his warlike atchievements) vindicated the | and gentry. 


dominion of the ſeas, making ſhips of all nations ſalute 
our ſhips of war by lowering the topſail, and ſtriking the 


The navy is at this time in a very ſlouriſhing Gate; for 


number of ſhipping, and firength of force of the ſhips, 


flag, as in like manner they ſhall do to the forts upon | it was never, perhaps, more formidable than now; and 


land, by which ſubmiſſion they are put io mind that they 
are come 1nto a territory, wherein they are to own a 
fovereign power and juriſdiction, and receive protection 
from it: and this duty of the flag, which hath been con- 
ſtantly paid to our anceſtors, ſerves to imprint reverence 
in foreigners, and adds new courage to our ſeamen ; and 
reputation abroad, 1s the principal ſupport of any govern- 
ment at home. ; | 


when compleat, is divided into three /quadrons, dil. 
tinguiſhed by the different colours of the ſeveral flags, 
viz, red, white, and blue; the piincipal commands; 
whereof bears the title of Admiral, and each has under 
him a Vice-Admiral, and a Rear-Admiral, who ate 
likewiſe flag officers, There are belonging ;o his . 
jeſty's navy, ſix great yards, Charham, Depiſord, Il gel. 
wich, Portſmouth, Sheerneſs, aud Plymouth; fitted with 


King Edgar, ſucceſſor to Arthur, ſtiled himſelf fove- ſeveral docks, and furniſhed with lore of timber, maſts, 


reign of the narrow ſeas; and having fitted out a fleet of 
four hundred ſail of ſhips, in the year 937, ſailing about 
Britain with his mighty navy, and arriving at Cheſter, 
was there met by eight Kings and Princes of foreign na- 
tions, come to do him homage; who, as an acknow- 
tedgment of his ſovereignty, rowed this monarch in a 


anchors, cables, &c. And for the management of the 
royal navy, there are ſeveral officers of truſt and autho- 
rity, beſides the Commiſſioners of tae Admiralty; as the 
Treaſurer, Controller, Surveyor, Commiſſioners of the 
Navy, Commiſſioners of the Vittualling-Office, Sc. the 
principal whereof hold their offices by patent under the 


boat down the river Dee, himſelf ſteering the boat; a | Great Seal. By Srar. 9g & 10 W. 3. c. 37. the ſum of 


marine triumph which is not to be paralleled in the 
hiſtories of Europe. 


five hundred and ſeventy thouſand pounds was appro- 
priated for the building of twenty-ſeven ſnips of war, 


Canutus, ¶ Edgar's ſacceſſor) laid the ancient tribute | with their guns, rigging, Cc. 


ealled Danzegeld, for guarding the ſeas, and ſovereignty 
of them; with the following emblem expreſſed, wiz. 
Himfelf fitting on the ſhore in his royal chair, while the 
ſea was flowing, ſpezking, Tu mee ditionis es, & terra 
in qua ſedeo e, Ic. 


And the 6 Ann. c. 13. enacts, That over and abore 


the ſhips for the line of battle, forty-three ſhips of war 
ſhall be employed as cruiſers and convoys, for the better 
preſerving ſuch ſhips as ſhall be made uſe of in the trade 
of Great Britain; four of theſe ſhips are to be third-rates, 


And Egbert, Althred and Elibred kept up the dominion | and fixteen fourth - rates, and the reſt of ſufficient force to 


and ſovereignty of their predeceſſors; nor did the ſuc- 
ceeding princes, of the Norman race, waive this great 
advantage, but maintained their right to the four adja- 


guard our commerce: they are to attend in certain ſta- 
tions; and the Lords Commiſſioners of the Admiralty 
may dire@ the Commiſſioners of the Navy, or ſome one 


cent ſeas ſurrounding the Britiſb ſhore: the honour.of the | or more perſons reſident at ſuch places as his M:jefy 
flag King Jobn challenged, not barely as a civility, but | ſhall appoint, to ſaperintend aud overſee every thing 


a right to be paid cam debita reverentia, and the perſons 


relating to thoſe cruiſers; alſo the Commiſſioners of the 


refuſing, he commanded to be taken as enemies: and | Admiralty have power to order any of the ſaid ſhips to be 
the ſame was ordained not only to be paid to whole | employed in the line of battle, in caſe of neceſſity. 


fleets, bearing the royal ſtandard, but to thoſe ſhips of 
privilege that wear the Prince's enfigns or colours of ſer- 


This ſtatute likewiſe empowers the commiſſioners of the 


Admiralty, during war, to grant commiſſions to pri- 


vice; this decree was confirmed and bravely aſſerted by | vateers and commanders of ſhips, for the taking and 
a fleet of five hundred fail, in a royal voyage to Ireland, ſeizing ſhips and goods of enemies. For the furniſhioz 
wherein he made all the veſſels which he met with in his | of meriners for the Fleet; by 7 7 BW. 3. c. 21, it is 


way, in the eight circumfluent ſeas, to pay that duty 


enacted, That all ſeamen, watermen, c. above the age 


and acknowledgment, which has been maintained by: | of eighteen years, and under fifty, capable of ſea ſervice, 


our Kings to this day, and was never conteſted by any 


who ſhall regiſter themſelves voluntarily for the King's 


nation, unleſs by thoſe who attempted the conqueſt of the | ſervice in the royal navy, to the number of thirty thinſard, 


intire empire. 


| ſhall have paid to them the yearly ſum or bounty of forty 


Trade gave occaſion to the bringing mighty fleets to | ſhillings, beides their pay for actual ſervice, and that 
ſea; and on the increaſe of trade, ſhips of war were ne- | whether they be in ſervice or not; and none but ſach 
ceſſary in all countries for the preſervation of it, in the | mariners, &c. as are regiſtred, ſna!! be capable of pre- 


hands of the juſt proprietors. 


ferment to any commiſſon, or be warrant officers in the 


In ancient times the ſeveral counties of England were | navy: and ſuch regittred perſons are exempted fron 


Hable to a particular taxation for building ſhi os of war, 
and fitting out fleets, every one in proportion to their | 


ſerving on juries, pariſh offices, c. alſo from ſervice 
aboard after the age of fifty-five years, unleſs they go 


extent and riches; fo that the largeſt counties were each | voluntarily; and when by age, wounds, or other acci- 
of them to furniſh a firſt rate man of war, and the others | dents, they are diſabled for future ſervice at fea, they 
every one to build one in proportion; but this method ſhall be admitted into Greenwich heſpital, and there be 


has been long difuſed, and the fitting out our navy for 
many ages has been always thrown into the public 


charge. | 
King Edo. 3. in his wars with France, had a fleet of 


ſhips before Calais, fo numerous, chat they amounted to 


provided for, during life: and the widows of ſuch ſea- 
men as ſhall be ſlain or drowned, no: of ability ts pro- 
vide for themſelves, ſhall be like wiſe admitted into the 
hoſpital; and their children educated, fc. Bat if 207 
regiſtred ſeaman ſhall withdraw himſelf from the King” 


bundred fail: but King Hen. 6. it is ſaid, was the | ſervice, in bis ſhips or navy; or if any ſuch mariner ge- 


firſt who began to build 2 royal navy in England; he 


linquiſh the ſervice, without conſent of the Commil- 


built a ſhip called the Great Henry of one thouſand tuns, | fioners of the Admiralty, he ſhall for ever loſę the bene- 
the largeſt ſhip that had been thes ſeen in this kinzdom,' | fit of the act, and be compelled to ſerve in his Majeſty 


(chovgh now our firlt rate ſhips of war contain at leaſt 


fleet fix months without pay, See 9 Ann. c. 21. J. 23. 


two thouſand tans, are mounted with above one bundred | The 7 8 V. z. c. 21. as to regittring ſeamen, is te- 
pealed by 9 Ann. c. 21. J 64. By a ſubſequent ſtatute, 


Than 
between 


cancn, and carry above ce houſand men.) He fitted out 


2 toy al fleet, cooſtituteds Navy Ofice, &c, And in this Au. c. 19. J. 18. Watermen plying og tbe 
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| Graveſend and Wind/or, on notice given by the 
2 the Admiraiiy to the company of 
watermen, are to appear before the ſaid company, to be 


ſent to his Majeſty's fleet, or, on refuſal, they ſhall ſuffer | 


one month's impriſonment, and be diſabled working on 

the Thames for two years: The regiſtring ſeamen is the 

rand nurſery for the fleet; but there are other means of 
© oplying mariners for the 'royal navy, and training up 

rſons in the ſea ſervice: for the Stat. 2 Ann. c. 6, pro- 
vides, That poor boys, whoſe parents are chargeable to 
the pariſh, may by church-warden and overſeers of the 

oor, with conſent of two juſtices of peace, be placed 
out apprentices to the ſea ſervice, until the age of twenty- 
one years, they being thirteen years old, at the time 
of their placing forth: thoſe at eighteen years of age 
may be impreſſed for ſervice in the fleet, when the 
owners or maſters of ſuch of them as ſhall prove qualified, 
' ſhall have able ſeamen's wages; and all . maſters and 
owners of ſhips, from thirty to fifty tuns burden, are 
required to take one ſuch apprentice, one more for the 
next fifty tan, and one more for every hundred tun above 
the firſt hundred, under the penalty of ten pounds. 

Maſters of apprentices placed out by the pariſh may, 
with the conſent of two juſtices, turn over ſuch appren- 
tices to maſters of ſhips for the remainder of their terms: 
lewd and diſorderly ſervants, vagrants, c. are to be 
taken up and ſent to his majeſty's fleet; and poor pri- 
ſoners for debt, who were to have the benefit of 4 & 5 
Ann, appearing on their releaſement to be able bodied 
ſeamen, were to enter themſelves in the ſervice, Thus, 
is the navy recruited with mariners; not to mention 
particularly the manner of preſſing in cities and populous 
towns, on extraordinary occaſions, 

By a late ſtatute, encouragement is given to ſeamen to 
enter into his Majeſty's ſervice voluntarily: volunteers 
entring their names with any commiſſion officer of the 
fleet, and forthwith proceeding towards their ſhips, on 
certificate thereof ſhall be intitled to wages from the date 
of the certificate, and be allowed the uſual condut mo- 
ney, and alſo be paid an advance of two months wages, 
tr, And if any volunteer is turned over to another ſhip, 
he ſhall receive, over and above his wages due, the like 
advance of two months pay, and not ſerve in a lower degree 
than he did before, Perſons liſted on board ſhips of war, 
are not to be taken thereout by any proceſs at law, unleſs 
it be for a criminal matter; or where the debt amounts 
to 20/9, When ſeamen die on board, the commander of 
the ſhip ſhall, as ſoon as may be, make out tickets for 
their pay, which ſhall be paid to their execators, c. 
without tarrying for the ſhip's return: and ſeamens pay 
ſhall not be bargained and ſold; but tickets may. Go- 
vernors and conſuls in foreign parts, are to provide for 
ſhipwrecked mariners at 64. per diem each, and put them 
on board the firſt ſhips of war, Wc. and on ſending bills 
of diſburſements with vouchers to the Commiſſioners of 
the Navy, they ſhall be paid. 1 Geo. 2. c. 12. | 

Alſo the pay and wages of one man in a hundred, of 
every ſhip of war, and value of his viduals, ſhall be 
applied for relieving poor widows of officers of the navy, 
by the 6 Geo. 2. c. 25. A late ſtatute has ordained, 
that able ſeamen who voluntarily enter on board ſhips of 
war, ſhall receive 5 J. beſides their wages, and ordinary 
ſeamen 3/. And if any ſeaman, under a commiſſion or 
warrant officer, who enters into the ſervice, be killed or 
drowned, his widow, on certificate to the commiſſioners 
of the Navy that ſhe is ſach, is to have, by way of 
bounty, one year's wages, according to the pay for which 
he ſerved, 14 Geo. 2. c. 38. 

The Com miſſioners of the Navy, c. have power to 
examine and puni'h all perſons who make any difturb- 
ance, fighting or quarrelling in the yards, and offices, 
&c, of the navy: and in the 13th year of King Charles 
II. an a& paſſed for the regulating the government of the 
fleet; and alſo an aft 22 Geo. 2. c. 33. which contains 
the particular excellent articles and orders following. 

1. Officers are to canſe public worſhip; according to 
the liturgy of the church of Englaad, to be ſolemnly 
performed in their ſhips, and take care that prayers and 
preaching by the chaplains be performed diligently, and 
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| oh Perſons guilty of profane oaths, curſing, drunken - 
neſe, uncleanneſs, &c, to be puniſhed as a court mar- 
tial ſhall think fit, ; | 

3. If any perſon ſhall ge or hold intelligence to or with 
an enemy without leave, he ſhall ſuffer death. 
| 4+ If any letter or meſſage from an enemy be conveyed 
to any in the fleet, and he ſhall not in rus hours ac- 
_ quaint his ſuperior officer with it, or if the ſuperior of- 
cer, being acquainted therewith, ſhall not reveal it to 
the commander in chief, the offender ſhall ſuffer drath, 
or ſuch puniſhment as a court martial ſhall impoſe. 

5- Spies and perſons endeawonring to corrupt any ont in 
the fret, ſhall ſuffer 4rarh, or ſuch puniſhment as a court 
martial ſhall impoſe, | 

6, No petſon ſhall relieve an enemy with money, vic. 
tuals or ammunition, on like penalty, | ; 

7. All papers taken on board a prize ſhall be ſent to 
the Court of Admiralty, Ac. on penalty of forſeiting the 
ſhare of the prize, and ſuch puniſhment as a court mar- 
tial ſhall impoſe. | 

8. No perſon ſhall take out of any prize any money 
or goods, unleſs for better ſecuring the ſame, or for the 
neceſſary uſe of any of his Majeſty's ſhips, before the 
prize ſhall be condemned; upon penalty of forfeiting bis 
ſhare, and ſuch puniſhment as ſhall be impoſed by a 
court martial, | | 

9. No perſon on board a prize ſhall be fripped of his 
cloaths, pilloged, beaten, or ill treated, upon pain of ſach 
puniſhment as a court martial ſhall impoſe. _ 

10, Every commander, who, upon ſignal or order of 
fight, or fight of any ſhip which it thay be his duty to 
engage, or who, upon likelihood of engagement, ſhall 
not make neceſſary preparations for fight, and encourage the 
inferior officers and men to fight, ſhall ſuffer death, or ſuch 
puniſhment as a court martial ſhall deem him to deſerve. 
And if any perſon ſhall /reacheroufly or cowardly yield or 
cry for 2 he ſhall ſuffer death. 

11. Every perſon who ſhall act obey the orders of his 
ſaperior officer, in time of ation, to the beſt of his power, 
ſhall ſuffer dearh, or ſuch puniſhment as a court martial 
ſhall deem him to deſerve, | 

12. Every perſon, who, in time of action, ſhall 2v;rh- 
draw or lcp back, or not come into the fbi, or do bis 
utmoſt to take or deſtroy any ſhip which it ſhall be his 
duty to engage, and to aſſiſt every ſhip of his Majeſty or 
7's iii which it ſhall be his duty to aſſiſt, ſhall ſuffer 

cath, 

13. Every perſon, who through cowardice, Ac. ſhall 
forbear to purſue the chaſe of any enemy, (Fc. or ſhall 
not aſſiſt or relive a known friend in wiew, to the utmoſt 
of his power, ſhall ſaffer death. | | 

14. If any perſon ſhall delay or diſcourage any action 
or ſervice commanded, upon pretence of arrears of wages, 
or otherwiſe, he ſhall ſuffer deatb, or ſuch puniſhment as 
a court martial ſhall deem him to deſerve, 

15. Every perſon who ſhall d:/ert to the enemy, or run 
aauay with any ſhip, ordnance, & c. to the weakening of 
the ſervice, or yield up the ſame cowardly or treache- 
rouſly to the enemy, Gall ſuffer death, 

16. Every perſon who ſhall d/zrt, or intice others fo to 
do, ſhall ſuffer Jearh, or ſuch puniſhment as a court 
martial ſhall think fit. If any commanding officer ſhall 
receive a deſerter, after diſcovering him to be ſach, and 
ſhall not with ſpeed give notice to the captain of the ſhip 
to which he belongs, or if the ſhip is at a conſiderable 
diftance, to the 8 of the Admiralty, or Com- 
mander in Chief, he ſhall be caſhiered, 

17. Officers and ſeamen of ſhips appointed for con- 
voy of merchant ſhips, or of any other, ſhall diligently 
attend upon that charge according to their inſtructions; 

and whoſoever ſhall not faithfully perform their duty, 
and defend their ſhips in their convoy, or refuſe to fight 

in their defence, or run away cowardly and ſabmit the 

ſhips in their convoy to hazard, or exact any reward for 

convoying any ſhip, or miſuſe the maſter or mariners, 

ſhall make reparation of damages, as the court of Ad- 

miralty ſhall adjadge; and be puniſhed criminally by death, 

or other puniſhment, as ſhall be adjudged by a court 


that the Lord's Day be obſerved. 


martial, 
7 * 13, If 
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18. If any officer ſhall receive or permit to be received, | 


on boafd any godds or merchandiſe, other than for the 
ſole uſe of the ſhip, except gold; ſilver, or jewels, and 
except goods belonging to any ſhip which may be ſhip- 
wrecked, or in danger thereof, in order to the preſerv- 
ing them for the owners, and except goods ordered to 
be received by the Lord High Admiral, &c, he ſhall be 
caſhiered, and: rendered incapable of further fervice. 

19. Any perſon making or endeavouring to make any 
- mutinous aſſembly ſhall ſuffer death. Any perſon utter- 
ing words of ſedition or mutiny ſhall ſuffer death, or ſuch 
puniſhment as a court martial ſhall deem him to deſerve. 
If any officer, mariner, or ſoldier, in or belonging to the 
fleet, ſhall behave himſelf with contempt to his fuperior 
officer, being in the execution of his office, he ſhall be 
puniſhed according to the nature of his offence by the 
judgment of a court martial. | | 

20. Any perfon concealing any traiterous or mutinous 
practice or deſign, ſhall fuffer death, or ſuch puniſhment 
as a court martial ſhall think fit, Any perfon conceal- 
ing any traiterous or mutinous words, or any words, 


practice, or deſign, tending to the hindrance of the ſervice, 
and not forthwith revealing the ſame to the commanding 
officer, or being preſent at any mutiny or ſedition, ſhall 
not uſe his utmoſt endeavours to ſuppreſs the ſame, ſhall 


be puniſhed as a court martial ſhall think he deſerves. 


21. Any perſon finding cauſe of complaint of the un- 


wholeſomeneſs of victuals, or upon other juſt ground, 


he ſhall gauiztly make the ſame known to his ſaperior, who, 


as far as he is able, ſhall cauſe the fame to be preſently 


remedied; and no perſon upon any ſuch or other pre- 
tence ſhall attempt to ſtir up any diſturbance, upon pain 
of ſuch puniſhment as a court martial ſhall think fit to 
iaflict. a 

22. Any perſon ſtriking any his ſuperior officer, or draw- 
ing or offering to draw or lift up any weapon againſt him, 
being inthe execution of his office, ſhall ſuffer death. And any 
perſon preſuming to quarrel with any his ſuperior officer, 
being in the execution of his office, or diſobeying any law- 
fal command of any his ſaperior officer, ſhall ſuffer death, 
or ſuch other puniſhment as ſhall be inflited upon him 
by a court martial. | | 

23. Any. perſon quarrelling or fighting with any other 

. perſon in the fleet, or uſing reproachful or provoking 
ſpeeches or geftures, ſhall ſuffer ſuch puniſhment as a 
court martial ſhall impoſe. | ; 

24. There ſhall be no waſteful expence or embezil- 
ment of any powder, ſhot, &c. upon penalty of ſuch 
puniſhment as by a court martial ſhall be found juſt. 

25. Every perſon burning or ſetting fire to any ma- 
gazine, or ſtore-of powder, ſhip, &c. or furniture there- 
unto belonging, not then appertaining to an enemy, ſhall 
ſaffer death. 

26, Care is to be taken that through wilfalneſs or 
negligence no ſhip be ſtranded, run upon rocks or ſands, 
or ſplit or hazarded; upon pain of death, or ſuch puniſh- 
ment as a court martial ſhall deem the offence to deſerve, 

27. No perſon ſhall fleep upon his watch, or negli- 
gently perform his duty, or forſake his ſtation, wpor pain 
of death, or ſuch puniſhment as, c. 

28. Murder, 

29. And byggery or ſodomy, ſhalt be puniſhed with 
death. 1 

30. Robbery ſhall be puniſhed with death, or other- 
wiſe as a court martial ſhall find meet. 

31. Every perſon &nowing/y making or ſigning, or 


commanding, counſelling, or procuring the making or | 


ſigaing, any falſe muſter, ſhall be caſhiered, and render- 
ed incapable of further employment. 
32. Provoſt martial refufing to apprehend or receive 
any criminal], or ſuffering him to eſcape, ſhall ſuffer ſuch 
uniſhment as a court martial ſhall deem him to deſerve. 
And all others ſhall do their endeavours to detect and 
apprehend all oftenders, upon pain of being puniſhed by 
a court martial. ; 
33. If any flag officer, captain, commander or lieu- 


tenant, ſhall behave in a fcandalous, infamous, cruel, 


oppreſſive or fraudulent manner, unbeceming his charadter, 
he ſhall be diſmiſſed. 


* 
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82 34. Every perſon. in aQtualſervice and full 


pay, guilty 


of mutiny, deſertion, or diſobedience, in any part of his 


Majeſty's dominions on ſhore, when in actual ſervice ; 
lative to the fleet, ſhall be liable to 5 er _— 
martial, and ſuffer the like puniſhment as if the —_ . 
had been committed at ſea 4 
35. Every perſon in actual ſervice and full pay, com- 
mitting upon ſhore, in any place out of his Majeſty's 
dominions, any crime puniſhable by theſe articles, ſhalt - 
be liable to be tried and puniſhed as if the crime had 
been committed at ſea. V 
36. All other crimes not capital, not mentioned in 
this act, ſhall be puniſhed according to the laws and cuf. 
toms uſed at ſea. No perſon to be impriſoned for longer 
than two years. Court martial not to try any offence 
(except the 5th, 34th, and 35th articles) not committed 
upon the main ſea, or in great rivers beneath the bridges, 
or in any haven, Cc. within the juriſdiction of the 4. 
miralty, or by perſons in actual ſervice and full pay, ex- 
cept ſuch perſons and offences, as in 5th article; nor to 
try a land officer or ſoldier on board a tranſport ſhip, 
The Lord High Admiral, &c. may grant commiſſions to 
any officer commanding in chief any fleet, &c, to call 
courts martial, conſiſting of commanders and captains. 
And if the commander in chief ſhall die or be removed, 
the officer next in command may call courts martial; No 
commander in chief of a fleet, &c. of more than five 
ſhips, ſhall preſide at any court martial in foreign parts, 
but the officer next in command ſhall preſide. If a com- 
mander in chief ſhall detach any part of his fleet, c. 
he may impower the chief commander of the detachment 
to hold courts. martial during the ſeparate ſerrice. If 
five or more ſhips ſhall meet in foreign parts, the ſenior 
officer may hold courts martial and preſide thereat. 
Where it is improper ſor the officer next to the commander 
in chief to hold or preſide at a court martial, the third 
officer in command may be impowered to preſide at or 
hold a court martial. No court martial ſhall conſiſt 
of more than thirteen, nor leſs than fue, perſons. 
Where there ſhall not be leſs than three, and yet not ſo 
many as five of the degree of a Port Captain or ſuperior 
rank, the officer who is to preſide may call to his aſſiſtance 
as many commanders under the degree of a Port Captain, 
as, together with the Port Captains, ſhall make. up the 
number five, to hold the court martial. After trial be- 
gun, no member of a court martial ſhall go on ſhore, 
until ſentence, except in caſe of ſickneſs, upon pain of 
being caſhiered, Proceedings ſhall not be delayed, if a 
ſufficient number remain to compoſe the court, which 
ſhall fir from day to day (except Sunday) till ſentence be 
given, 1 
The judge Advocate, and all officers conſtituting a 
court martial, all be upon oath, Perſons refuſing to give 
evidence may be impriſoned, Sentence of death within 
the Narrow Seas (except in caſe.of mutiny) ſhall not be 
put in execution till a report be made to the Lord High 
Admiral, &c, Sentence of death beyond the Narrow 
Seas, ſhall not be put in execution but by order of the 
commander in chief of the fleet, &c. Sentence of death 
in any ſquadron, detached from the fleet, ſhall not be 
put in execution (except in caſe of mutiny) but by order 
of the commander of the fleet, or Lord High Admiral, 
&c. And ſentence of death paſſed in a court martial, 
held by the ſenior officer of five or more ſhips met in 
foreign parts (except in caſe of mutiny) ſhall not be put 
in execution but by order of the Lord High Admiral, &c, 
The powers given by the ſaid articles ſhall remain in 
force with reſpect to crews of ſhips wrecked, loſt, or de- 
ſtroyed, until they be diſcharged or removed into another 
ſhip, or a court martial ſhall” be held to inquire of the 
cauſes of the loſs of the ſhip, And if upon inquiry itſhall 
appear, that all or any of the officers and ſeamen did their 
utmoſt to fave the ſhip, and behaved obediently to their 
ſuperior officers, their pay ſhall go on: as alſo ſhall che 
pay of officers and ſeamen taken by the enemy, having 
done their beſt to defend the ſhip, and behaved obediently. 
If any officer ſhall receive any goods on board, contrary 
to the 18th article, he ſhall further forfeit the value 
of ſuch goods, or 3000. at the election of the informer; 
: one 
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hoſpital, - See Samen, Ships. 
Navy Bills, 


Geo. 2. C. 25. ſe. 3. PISS 1 _ 
Navy-Dffice, How rebuilt, 25 Car. 2. c. 10. 


plaintiff or d fendant, where a guare impedit or aſſiſe of 


darrein preſentment is depending, when either party fears 
that the biſhop will admit the other's clerk during the ſuit 


lendar months after the avoidance, before the biſhop may 
preſent by lapſe 5 , 

the title to preſent is devolved unto the biſhop. | Reg. Orig. 
31. F. N. B. 37. Writ of Ne admittas doth not lie, if 


pedit, or darrein preſentment; therefore there is a writ in 
the regiſter directed to the Chief Juſtice of C. B. to cer- 
tify the King in the Chancery, if there be any plea before 
him and the other judges between the parties, Wc, So 
that the writ ſhould not be granted until that be done: 
But yet it may be had out of the Chancery before the King 
is certified tha icacn plea of guare impedit is depending; 
and then the party grieved may require the Chief Juſtice 
to certify, &c. New Nat, Br. 83, 84. The writ runs, 
prohibemus vobis, Ne ad mittas, Q. | 

Neat, or Net, Is the weight of a pure commodity 
alone, without the caſk, bag, droſs, Cc. Merch, 
Did. pes 2 | 
Neceflity, The law charges no man with default 
where the act is compulſory, and not voluntary, and where 


an impoſſibility for a man to do otherwiſe, or ſo great a 
perturbation of the judgment and reaſon, as in preſump- 
tion of law he cannot overcome, ſuch neceſlity carries a 
privilege in itſelf. Bar. Elem. 25. | 
Neceflity is of three ſorts ; neceſſity of conſervation of 
lift, neceſſity of obedience, and neceſſity of the att of God 
or of a ffranger. g 
And firſt of conſervation of life: If a man fteal viands 
to ſatisfy his preſent hunger, this is no felony nor lar- 
ceny. Jbid, Sed gu. If that is now conſidered as Jaw ? 
It is held to be law, Britton, c. 10. Mirr, c. 4. ſect. 16. 
But according to Black. 4 Y. 31. it ſeems to be an un- 
warranted doctrine, borrowed from the notions of ſome 
civilians: at leaſt it is now antiquated, the law of Eng- 
land admitting of no ſuch excuſe at preſent. Cites 1 Hal, 
P. C. 54. Tho' on conviction under ſuch circumſtances, 
clearly proved, a merciful judge might be inclined to 
pardon the unhappy offender, But if ſuch neceſſity be 
owing to his unthriftineſs, ſurely it is far from being an 
excuſe, Hawk. Pl. C. 93. cap. 33. ſe. 20. 80 if divers 
be in danger of drowning by the caſting away of ſome 
boat or barge, and one of them get to ſome plank, or on 
the boat's fide to keep himſelf above water, and another, 
to ſave his life, thruſts him from it, whereby he is 
drowned, this is neither /e defendendo, nor by miſadven- 
ture, but juſtifiable. 114.—8. P. Hawk, Pl. C. 73. 
cap. 28, ſeck. 26. 


is ſet on fire, whereby the priſoners get forth, this is no 
eſcape nor breaking of priſon, Bac. Elem. 25. | 

So upon the ſtatute, that every merchant ſetting his 
merchandiſe on land without ſatisfying the cuſtomer or 
agreeing for it, (which agreement is conſtrued to be in 
certainty) ſhall forfeit his merchandiſe, and it is ſo that 
by tempeſt a great quantity of the merchandiſe is thrown 
over-board, whereby the merchant agrees with the cuſ- 
tomer by eſtimation, which falls out ſhort of the truth, 
yet the over quantity is not forfeited ; where note, that 
neceſſity diſpenſes with the direct letter of a flatute-law. 
Ibid. & 26, 
So if a man have right to land, and do not make his 
entry for terror of force, the law allows him a continual 
— which ſhall be as beneficial unto him as any 
as Abit | : | 
The ſecond neceſſity is of obedience ; therefore where 
baron and feme commit felony, the feme can neither be 
Principal nor acceſſory, becauſe the law intends her to 


Ne admittas, [s a, writ directed to the biſhop for the 


between them: it ought to be brought within fix ka- 


for it is in vain to ſue out this writ when 


the plea be not depending in the King's court by gaare im- 


there is not a conſent and election; therefore if there be 


So if divers felons be in gaol, and the gaol by caſualty 


ode moiety to the informer, he other to Greed b 


Pi. 1. J. 2. C. 25. ſoft, 6, Stealing them felony, 2 


Counterfeiting them, Ec, puniſned! 


| 
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have no will, in regard of the ſubjecion and obedience {6 
' owes to her huſband. 5 | ; * 

So one reaſon among others, why ambaſſadors are ex- 
euſed of practices againſt the ſtate where they reſide (ex · 
cept it be in point of conſpiracy, which is againſt the 
law of vations and ſociety) is, becauſe non conflar whe- 


ther they have it in mandatir, and then they are excuſed 
by neceſſity of obedience. Tbid. F 
The third neceſſiy is of the ad of God, or of a fran- 
ger; as, if I be tenant for years of a houſe, and it be 
overthrown by tempeſt, or by floods, or invaſion of ene- 
mies, or if I have belonging to it ſome cottage which has 
been infected, whereby I can procure none to inhabit 
them, nor workmen to repair them, and fo they fall 
down; in theſe caſes I am excuſed in waſte ; but of this 
laſt learning, when and how the act of God and frangers 
do excuſe, there are other particular rules, Pac. Elem, 
TIT nn nn nog, | e 
Vet neceſſity is a privilege only quoad jura privata; for 
in all caſes if the act that ſhould deliver a man cut of 
the neceſſity be againſt the commonwealth, neceſſity is 
no excuſe; for privilegium non walet contra rempublicam ; 
and another ſays, nece//itas publica major eft quam pris 
vata; for death is the laſt point of particular neceſſity, 
and the law impoſes upon every ſubject, hat he profer the 
urgent Jervice of his prince and country, before the ſafuty 
of his life; as if in danger of tempeſt thoſe who are 
in the ſhip throw over other men's goods, they are not an- 
ſwerable; but if a man be commanded to bring ordnance 
or munition' to relieve any of the King's towns that are 
diſtreſſed, then he cannot for any danger or tempelt 
jaſtify throwing them over-board; for there it holds 
which was ſpoken by the Roman, when he alledged the 
ſame neceſſity of weather to hold him from embarking, 
necefſe)eft ut eam, non ut vivam. 80 in the caſe put before 
of huſband and wife, if they join in .commiting trea- 
ſon, the neceſſity of obedience dots not excuſe the offence, as 
it does in felony; becauſe it is againſt the commons 
wealth. Bac. Elem. 27. ST : 
So if a fire happen in a ſtreet, I may juſtify pulling 
down the wall or houſe of another, to prevent the fire 
from ſpreading ; but if I be aſſailed in my houſe in a 
city or town, and diſtreſſed, and to ſave my life I ſet 
fire to my houſe, which ſpreads and takes hold of other 
houſes adjoining, this is not juſtifiable, but I am ſubject 
to their action upon the caſe, becauſe TI cannot reſcue my 
life by doing any thing which is againſt the common- 
wealth ; but if it had been but a private treſpaſs, as the 
going over another's ground, or breaking his incloſure, 
when I am purſued, for the ſafeguard of my life, it is juſ= 
tifiable. Bae. Elem. 27, 28. „ 
The common caſe proves this exception; that is, if a 
madman commit felony, he ſhall not loſe his life, becauſe 
his infirmity came by the act of God; but if a drunken 
man commit felony, he ſhall not be excuſed, becauſe 
his imper fiction came by his own default; for the reaſon 
that loſs or deprivation of will, and election by neceſſity, 
and by infirmity, is all one, for the lack of arbitrium 
ſolutum is the matter; therefore as infirmitds culpabilis 
excuſes not, no more does neceſſitas culpabilis, Bac, Elem. 
29. Ste Black. Com. 4 V. 27, 178. ARE ER 
Necklaces and bzacglets of glaſs imported, What 
duties to pay. 4 V. & M. c. 5. J. 2. ; 
Neckcloths, What ſorts of neckcloths are not charge- 
able by 10 Ann. c. 19, 12 Ann. ft. 2. c. 9. ef, 5, and 
c. 19. 
Needlewozk, Importing it prohibited, 13 C14 Car. 
2. c. 13. May be exported duty free, 11 & 14 V. 3. 
6 3; fl ts | 
. Kegno, Is a writ to reſtrain a perſon from 
going out of the kingdom without the King's licence. 
F. N. B. 85. It may be directed to the ſheriff to make 
the party find ſurety, that he will not depart the realm; 
and on his refuſal, to commit him to priſon: or it may 
be directed to the party himſelf; and if he then goes, he 
may be fined, 2 If. 178. And this writ is granted on 
a ſuit being commenced in Chancery, when the plaintiff 
fears the defendant will fly to ſome other country, and 
thereby avoid the equity of the court; which hath been 
ſometimes practiſed: when thus granted, the party muſt 
give 


r 


9 | jp * * 9 


give bond to the Maſter of the Rolls in the penalty of | 

10007. or ſome other large ſum, for yielding obedience 

to it; or ſatisfy the court by anſwer, affidavit, or other- 

wiſe, that he hath no deſign of 17 the kingdom, 
1 


- 


and give ſecurity therefore. Prafti/, So 
A Ne exeat Regnuni has been granted to ſtay a defendant 


from going to Scotland; for tho? it is not out of the king- 


dom, yet it is out of the proceſs of the court, and within 
the ſame miſchief. 2 Sa/k. 702. 3 Med. 127, 169. 


4 Med. 179. If the writ be ſued for the King, the party 


aint whom fued may plead licence by letter patent, c. 
which fhall diſcharge him: But where any, ſubjeQ goes 
beyond ſea with the King's licence, and continues longer 
than his appointed time, it hath been held, he loſes the 
benefit of a ſubject. 4 Leon. 29. And if a perſon beyond 
ſea refuſes to return to England on the King's letters under 
bis Privy Seal, pee him upon his allegiance to 
return; being certified into the Chancery, a commiſſion 
may be awarded to ſeize his lands and goods for the con- 
tempt: and fo it is if ſuch perſon's ſervants hinder a meſ- 
fenger from delivering his meſſage, on affidavit of it, 
Se. Fend. Cent. 246. 3 Nell. Abr. 211. I 
See Fugitives, And wide the following books and 
Caſes. F. N. 3 85. 2 Chan. Caſes, 245. Lane 29. 


Farr, 9. Chan. Prec. 171. Lloyd v. Caray, W's Rep. 


263. Dont's Caſe. Caſes in Chancery in Lord Talbot's 
time 196. Hunter v. Maccray P. R. C. 251, 2, 15 Fn. 
Abr. 537, 539. fag get a 83 
Negative, Is a propoſition by which ſomething is 
denied; alſo a particle of denial, as, mot. An affirma- 
tive includes à negative; for every ſtatute limiting any 
thing to be done in one form, altho”.it be ſpoke in the 
affirmative, includes a negative; as the ſtatute of Neſm. 
eap.' 4. of a quod ei deforceat is, that the demandant 
mall vouch ac , benen effit in priori breve includes 3 
negative, wiz, and not otherwiſe Plow. EY 
207. 4. Arg. Ubi plura, in caſe of Stradling v. Mar- 
an. 
1 A negative cannot be proved or teſtified by witneſſes, 
only. an affirmative. 2 /nf, (62. Tho“ a zegative is 
incapable of being proved directly; yet indireQly it is 
otherwiſe: for in caſe one accyſes B. to have been at 
York, and there had committed a certain fact, in proof 


'of which he produces ſeveral witneſſes; here B. cannot 


prove that he was not at York, againſt poſitive evidence 
that he was; but ſhall be allowed to make out the zega- 


zi ve by collateral teſtimony, that at that very time he was 


at Exeter, &c. in ſuch a houſe, and in ſuch company. 


Forięſcue 37. 


Negative may be implied by an affirmative, but not 
neceflarily e contra. As the ſaying, that a papiſt, unleſs 
he conforms, ſhall not take by deviſe, does not neceſ- 
farily imply that if he does conform, he ſhall take by de- 
viſe, Cc. 2 Wms's Rep. g. Paſeb. 1722. in caſe of Hill, 
v. Feliin. 

Where a truſt of a term for raiſing portions for daugh- 

ters dĩrects a particular method for railing them, it implies 
a negative, that they ſhall not be raifed any other way.. 
8 Wrins's Rep. ig. Paſch. 1722, in caſe of Ivy v. Gilbert 

MS. 48 | 

An affirmative oath was made to ground an attachment 
upon; if the perſon againſt whom the motion is, denies 
the charge by oath poſitively an@#fully, the negative oath 
ſhall be preferred ;' and this is the only caſe in which it 
ſhall be ſo. 8 Mod. 8 1. Trin. 8 Geo, The King v. Ach» 
evorth & al. N 

Negative egnant, (xegativa pregnant) Is a nt ga- 
tive, Bghiek 
impleaded to have done a thing on ſuch a day, or in ſuch 
a place, denieth that be did it wodo & forma declarata, 
which implieth nevertheleſs, that in ſome ſort he did it: 
er if a man be ſaid to have alienated land in fee, and he 
faith he hath not aliened in fee, that is a negative pregnant; 
for tho? he hath notaliened in fee, yet it may be, he hath 
made an eſtate in tail, Dyer 47. num. 95. and Brook hoc 
titula, and Kitch:n 232. and Terms of the Lan. 

We read alſo in ſome Civilians of affrmativa pregnans, 
and that is, gue habet in ſe incluſivam, negativam, & hoc 
impartare uidentur didiones ¶ lum & tantum) que implicant 

2 


4. 129. +4 


alſo an affirmative: As if a man being | 
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negatiram. Pacianut d. Probationibus, lib. 1. cas... 
ma 16, fa os ge ö | 4b. f cap. 31, 
A negative pregnant is a fault in pleadi th 
muſt be a ſpecial demurrer to.a bin _ 5 858 
for the court will intend every pleading ta be good till 
the contrary doth appear. , Mich. 23 Car. 1 f. R. See 
2 Leon. 248. Vide Bro, Hue join. pl. 91. Bratt; Max. 
53. 2 Lee 199. Dighton v. Clark. Co Jae 559. 560. 
Lea v. Turbell. 15 Vin. Abr. tit. Negative pregnant © 
Neggildare, Signifies to claim kindred. Leg, H. i. 
c. 1 3 Inæ, . 8. a þ 324 
Negligence, is where a on Te or omits | 
thing which be is by law obliged to. 255 where . 
goods of another to keep till ſuch a time, and hath a 
cerfain recompence or reward for the keeping, he ſhall 
ſtand charged for injury by »egligence, c. But-if he bath 
nothing for keeping them, he it not bound to anſwer, Dodd. 
& Stud. 269. A man who finds another's goods, if they 
are after hurt by wilful zeg/igence, it is held he is charge- 
able to the owner; tho? it is otherwiſe when they are loſt 
by caſualty, as in caſe they are laid in a houſe that is ac. 
cidentally burnt, or if he deliver them to another to keep 
who runs away with them, Ge. /[6id. It is held if "iq 
accountant be robbed, and it is without his-default and 
- xegligence, he ſhall not be anſwerable for the money, 1 
Int. 89g. A right may be loſt by zegligence ; as where an 
action is not brought in the time appointed by the ſtatute 
of limitations, &c. 21 Jac. 1. c. 16. See 2 William's 
Rep. 665. Cowper v. Karl Cowper.' Tor. 76. Kemp v. 
Palmer. Chanc. Rep. 10. Earlof Oxford's Caſe. Chan, 
Prec. 583. Jvey v. Gilbert. 1 Foc, 0 
| Negro, By the laws of the plantations in general, 
Negro ſervants are ſaleable; and where a-Negro is ſold 
here, in action indebitat. afſumpſit for the money, the de- 
claration ought to be, that the defendant was indebted to 
the plaintiff for the Negro ſold here at Londan, but the 
ſaid Negro at the time of ſale was in Virginia, and that 
by the laws and ſtatutes. of Virginia, Negroes are ſaleable 
as chattels, Per Holt, Ch. Juſt. 2 Sali. Rep. 666. 
In action of trover for a Negro, and verdict. and damages 
for the plaintiff; it was moved in arreſt of judgment, 
that trover lay not for a Negro, for the owner. had not 
an abſolute property in him: But the court ſeemed to 
think that in treſpaſs guare captivym ſuum cepit, the plain - 
tiff might give in evidence that the party was his Negro, 
and he bought him. Lid. See ſtat. 13 Guo. 1. c. g. 
And 2 Lev. 201. Butts v. Pengy. Carth. 396. Cban- 
berlgin v. Harvey, 2 Salk. 666. Smith v. Brown and 
Cowper, Ib. 667. Smith v. Gould. And Black, Com. 
1 V. 127, 425. 2 J. 402. | 
| Moſt undoubtedly here in England, a man cannot 
have any property in his fellow creature. But probably 
an action may be maintained againſt any one who em- 
ploys or . harbours a Negro, after notice, declaring 
for the loſs of the ſervice of the /ervant not the 


ave; 

Meik, (Fr. naif; i. e. naturalis, nativa) Was a bond- 
woman, or ſhe /://cin, born in one's houſe, mentioned in 
the ſtat. 9 R. 2. c. 2. If a bond-woman married a free 


| man, ſhe was thereby made free; and being once free, 


and diſcharged of bondage, ſhe could not be neif after, 
without ſome ſpecial a& done by her, as by divorce, 
confeſſion in court, &c. And a free woman taking a 
villein to her huſband, was not thereby bond ; but their 
iſſue were villeins as their father was; tho? this is con- 
| trary to the Civil law, which ſays, partus ſeguitur ventrem. 


| Terms de Ley, 


Anciently lords of manors ſold, gave or aſſigned their 
| bondmen and ae, as appears by the following deed of 
gift. Sciant guod ego Radviphus de C. Miles Do- 
minus de L. Dedi Domino Roberto de D. Beatricem filium 
Will. H. de L. guondam nativam meam, cum tota ſeguela 
| ſua & omnibus catallis ſuis perquifitis & perquirendis ; Ha- 
bend © tenend. prædictam Boatricem cum tota ſeguela ſua & 
omnibus catallis ſuis & omnibus rebus ſuis perquiſitis & per- 
quirendis prædicto Domino Roberto wel ſuis affignatis, liberty 
quiete, bene & in pace imperpetuum, &c. In cujur, Cc. 
hiis teſtibus— Dat. apud L. in die Sancti Laurentii Mar- 


tyris, Anno 13 Ed, 3. See Natiui. 
Neifty, 
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Neiktr. Tbere was an ancient writ called Vrit of 
| Neifty, whereby the lord claimed ſuch a woman for his 
ey; now out of uſe. N 

Neighbour, (wvicinus) One who dwells near another, 

icinage. Mot 44 | 

_ injuſte Qexes, A writ founded on Magna Charta, 
c. 10. that lies for a tenant diltrained by his lord, for more 
ſervices than he ought to perform; and is a prohibition to 
the lord not to difirain or ur his tenant: lu a ſpecial uſe, 
it is where the tenant. hath prejudiced himſelf, by doing 
reater ſervices, or paying more rent, without conſtraint, 
than he needed; for in this caſe, by reaſon. of the lord's 
ſeiſin, the tenant cannot avoid it by awowry, but is 
' driven to his writ for remedy. Reg. O. ig. 4. F. N. B. 
10. And if the lord diſtrains to do other ſervices, or to 
pay other rent than due, after the prohibirion delivered 


unto him, then the tenant ſhall have an attachment again 


the lord, c. and when the lord cometh thereon, the 
tenant ſhall count againit him, and put himſelf upon the 
grand aſſiſe, c. whereupon judgment ſhall, be given. 
New Vat. Br. 22. This writ is always anceſtrel, where 
the tenant and his anceſtors have holden of the lord and 
his anceſtors; and the lord hath incroached any rent, 
(fc. A feoffee ſhall, not avoid ſeiſin of rent had by in- 
croachment of his feoffor, nor have the writ Ne inju/te 
deres; alſo a man ſhall not have a writ of Ne injufte 
wexes againſt the grantee of the ſeigniory. Mich. 18 
Ed. 2: 10 Ed. 3. And tenant in tail may not have 


this writ; but ſhall plead and ſhew the matter, and not 
be eſtopped by the payment of his anceſtors, &c. Trin. | 
20 Ed. 3. But gu, if every queſtion that can now ariſe, 

where that writ was formerly in uſe, may not be deter- 


mined in an action of Replevin, or of Treſpaſi. 


| ; Farm of the wet of Ne injuſte Vexes. S 


FNEORGE the Third, Sc. To A. B. greeting: We 
command you, that you do not vex or trouble C. D. 

or ſuffer him to be wexed, for bis freebold meſſunge, &C, 
which he holds of you, in, &c. Nor in any manner exact, 
or permit to be exatted from him ſervices which therefore be 
ought not to do, (or rent which he owes not ) nor has been ac» 


cuſtomed, & c. | 


Nemine contradicente, Words uſed to ſignify the ana- 
nimous conſent of the members of either houſe of parlia- 
ment, to a vote or reſolution. N 


Ne recipiatur, Againſt the receiving and ſetting down | 


a Cauſe to be tried, That is, where the cauſe is not 
entered in due time. See Trial. 1 5 
Ne Utcecomes, Colore Manaati Regis, guenguam amo- 
weat a poſſeſfione Eccigſiæ minus juſte. Reg. Orig. 61. 
Nevis and St. Chriſtophers, The ſum of 103,003 /. 
11s. 4d. diſtributed among the proprietors and inhabit- 


ants. 9 Ann. c. 23. 10 Ann. c. 34. 5 Geo. 1. c. 32. 
8 Geo, 1. c. 20. 13 Geo, 1. c. 3. 1 Geo, 2. flat. 2. 
c. 8. | 


New Iſlignment, Ia many a&:ons the plaintiff, who 
hath alledged in his declaration a general wrong, may in 
his replication, after an evaſive plea by the defendant, 
reduce that general wrong to a more particular certainty, 
by aſſigning the injury afreſh with all its ſpecific circum- 
ſtances in ſuch manner as clearly to aſcertain and identify 
it, conſiſtently with his general complaint; which 1s 
called a new or novel aſigument. Black. Com. 3 V. 310, 

11. / 

Newcaſtle upon Tine, Keels in the haven to be mea- 
ſured and marked. 9 H. 5. c. 10. 30 Car. 2. fl. 1. 
c. 8. 6 7 V. z. c. 10. No goods ſhall be ſhipped in 
the harbour but at Newcafile, The mayor, Ic. of New- 
caſlle may pull down wears in the river. 21 Hen. 8. c. 
18. Goldſmiths, ſilverſmiths, and plate - workers incor- 
porated. 1 Ann. flat. 1. c. g. 

Newcaſtle, No perſon ſhall ſhip, load or unload any 
goods to be fold, into or from ſhips at any place on the 
river Tine, but at the town of Newcaſtle, on pain to for- 
feit the goods : And none ſhall raiſe any wear in the haven 
there, between certain places on the ſaid river, &c. Stat. 
21 H. 8. c. 18. At Newcaſtle upon Tine, if a trial be had 


| niſhable by ſtatute, 3 EA. 1. c. 
natum. See Black, Com. 4 V. 149. 


398, 2 J. 665, 936, 1228. 
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between two inhabitants of the place, and the damages not. 
exceeding 40g. the plaintiff is to have no jud meat, but 
defendant ſhall have coſts, by a private act of parliament, 
5 Mod. 367. See Coal. 1 
Newfound-Land, Perſons tradin g to Newfound-land, 
ſhall have freedom of fiſhing, &c. And 3 


ſhip that firſt enters any harbour or creek in New/ound- 


land, ſhall be admiral of the ſaid harbour for that ſeaſon, 
and determine differences berween the maſters of - filkiog 
veſſels, and the inhabitants there, Cc. Srar. 10 & 12 
wgate, By 7 Geo. 3. e. 37. The mayor, &c, of 
London, are required to pull down the gaol of Newgate, 
and to remove, diſpoſe of, ordeſtroy, the materials; and 
to build a new gaol, and the money ariſing from the ſale 
of the materials, to be applied towards the expence of ſuch 
new gaol, _ ER | | 
_ Priſoners to be detained, in any other public pri- 
5 within London or Midalgſex, till the new gaol is 
2 e eee ee 
The new gaol, when built, to be the County Gacl, for 
London and Middleſex, and the removal of priſonets there- 
to, not to be an eſcape. e e 
Perſons ſo removed to be deemed to be in the cuſtody of 
the keeper of Newgate. V 
Yet, the keepers of other priſons to be anſwerable for 
eſcapes. _ EY 8 7 85 
Newgate market⸗ place, To be leaſed to the city of 
Loysvn, 33 Car. s. & in. Eton, ON 
Newhaven, See harbours, © 
Newpozt in the % of Wight, The poll for knights of 
E thire may be adjourned to it, 7 & 8 Will. 3. c. 25. 
10. . fp | | | 
New Kiver, See River. „ 
News, Perſons reporting falſe nes or tales, are pu- 


” 


34. See Scandalum Mag- 


* 


News Papers. For journals or other news papers, a 
duty of 14, is to to be paid for every ſheet; and every 
half-ſheet one half-penny, levied and ſubje& to the ſame 
penalties as by 10 Ann. c. 19. / 101. Stat. 11 Geo. 1. 
c. 8. J. 14. And by 30 Geo. 2. c. 12. an half. penny 
more. And perſons ſelling any news paper, not being 
ſtamped or marked as directed, a juſtice of peace may 
commit them to the houſe of correction for three months; 
and a reward of 205. is to be paid for apprehending any 
ſuch offender. | 16 Geo, 1. c. 26. See 30 Geo. 2. c. 10. 


4 * : 


and 32 Geo. 2. c. 19. 
ahne, Calender, ; oO 205566 
New Trial, Judgments are often ſuſpended by grant- 

ing new trials, The cauſes of ſuſpending the judgment 

by granting a new trial, are at pselent wholly extrinſic, 
ariſing from matter foreign to, or gehort the record. See 

Black. Com. 3 V. 387. See alſo Burr. 17. 393, 395, 


New-Pork, Salt how imported from Europe thither, 
3 Geo. 2. c. 12. | | e 
Nicol,, Anciently uſed for Lincoln. In faſce petitionum 
in turri London, 30 Ed. 1, 7 E. 1. & /zpe alibi. 
Cowell. 5 | „ 
Niderling, Nidering, or Nithing, A vile baſe per- 
ſon, a ſluggard. Will. of Malmſb. pag. 121. Mat. Par, 
Ann. 1088, 8 ; ö 
Nient compꝛiſe, Is an exception taken, to a petition, 
becauſe the thing deſired is not contained in that deed or 
proceeding wheteon the petition is founded: For example; 
One defires of the court wherein a recovery is had of lands, 
c. to be put in p ſſelon of a houſe, formerly among the 
lands adjudged unto him; to which the adverſe party 
pleads, that this is not to be granted, by reaſon this houſe 
1s not compriſed amongſt the lands and houſes for which he 
had judgment. New Book Entries, ao. 
Nient dedire, Signifies to ſuffer judgment to be had 
againſt one, by not denying or oppoſing it, i. e. by default. 
.29 Car. 2+ ' 
Niger Liber, The Black Book or regiſter in the Ex- 
cheguer, is called by this name, | 
Night, Is when it is ſo dark, that the countenance 
of a man caonot be diſcerned; and by ſome opinions, 
burglary in the night may be committed at any time after 
e * ſun- 


N IS 


ſun-ſet, and before rifing. 5 H. P. C. 79. 3 Inft, 63. 
1 Hawk. 101. See Necbantor. And Black. Com. 4. 


224. 
Nightwatkers, Are ſuch perſons as ſleep by day and 
«valk by aight, being oftentimes pilferers, or diſturbers of 
the peace. 5 d. 3. c. 14. Conflabler are authorized by 
the Common law to arreſt zighrwalkers and ſuſpicious 
* Sc. Watchmen may alfo arreſt nightwwalkers, and 


Id them until the morning: And it is ſaid, that a private 


perſon may arreſt any ſuſpicious aighr,ialter, and detain 
bim till he give a good account of himſelf. 2 Hawk. P. 
C. 61, 80. One may be boùnd to the good behaviour for 
being a #ightwalkerz and common nightuwalters and haunt- 
ers of bawdy-houſes are to de indifted before juſtices of 
peace, c. 1 Hawk. 132. 2 Hawk, 40. Latch. 173. 
Poph. 280. But it is held not lawful for a conſtable, Qc. 
to take up any woman, as a nigbtævalter, on bare ſuſpi- 
cion only, of being of il fame; wnle/5 /be be guilty of a 
Breach of the peace, or ſome unlawful act, and ought to be 


found miſdoing. Holt MS. See 2 Hales Hift P. C. 89. 
ates! K: | Woods Inft. 479. 


See Black. Com. 4 V. 289. 


NAthil capiat per Bzeve, or per Billam, Is the juog- 


ment given againſt the plaintiff in an action, either in bar 
of his action, or in a 
Co. Lit. 363. 3 | 
Nihil, or Mil debet, Is a common plea to an action 
of debt, when the money is paid: But it is no plea in cove- 
nant, or breach aſigned for non-payment of rem, Ce. 3 
Lev. 170. If an action of debt be brought ' againſt a 
ſheriff or gaoler, for the eſcape of one in execution, the 
plaintiff muſt declare upon the judgmeat, and yet M. 
debet per patriam is a good plea, 1 Saund. 38. It is en- 
tered thus: Et pred A. B. per, Cc. Attorn. ſuum ven & 
defend. vim & injur. quando, Qc. Et dicit quod ip/e Non 
debet prefat. A. B. vigint. libr. nec aligu. denar. ſum. in 


forma prout pred. A. B. ſuperius ver. eum narravit, Sc. 
 Nihil, or Nil dicit, Is a failing by the defendant to 
put in an anſwer to the plaintiff's plea by the day aſſgn- 


ed; which being omitted, judgment is had againſt him 
of courſe, as ſaying nothing, why it ſhould not. 

__ Nihil, or Nil habuit in Tenementis, A plea to be 
pleaded in an action of debt only, brought by a- leſſor 
againſt leſſee for years, or at will, wvirhbout deed. 2 Lill. 
Abr. 214. In debt for rent upon an indenture of leaſe, 


Nil habuit in tenementis may not be pleaded; becauſe it is 


an eſtoppel, and a general demorrer will ferve. 3 Lev. 146. 
But if debt is brought for tent upon à deed poll, the de- 
fendant may plead this plea: And where a defendant 
_ pleaded Nil habuit in tentmentis tempore dimiſſionis; the 
plaintiff replied, Quod habuit in tenementis, &c, and ver- 
dict and judgment was had for the plaintiff; whereupon 
writ of error being brought, it was aſſigned for error, that 
the replication was not good, for be ought to have fhewn 
«what eflate he then had; and of that opinion was the court; 
and it had been bad upon demurrer, but being after a 
verdict, it is good. C. Fac. 312. If a leſs eſtate is 
found than the plaintiff pleads in his reply to a Ni babuit, 
tf. fo as it be ſufficient to intitle the plaintiff to make a 
leaſe, it is good enough. 10 W. 3. Nil habuit intene- 
mentis cannot be given in evidence where the 
hath been in "ofleſton, Ld. Raym. 746. : 
Nihils or Nichils, Are iſſues which the ſheriff that is 
appoſed in the Exchequer ſays, are nothing worth, and ille- 
. viable, for the into er, of the parties from whom due, 


Pra#if. Excheg. pag. 101. Accounts Nibil ſhall be put 


out of the Exchequer. Stat. 5 R. 2. c. 13. 
Niſi pzius, Is a commiſſion to juſtices of NF prius; ſo 
called from a judicial writ of Diſringas, whereby the ſhe- 


riff is commanded to diſtrain the impanelled jury to appear 
at Weſtminſter before the juſtices at a certain day in the | 


following term, to try ſome cauſe, Mi prius Juſlic“ Do- 
| mini Regis ad afſiſes capiend. wenerint, viz, unleſs the juſ- 
' tices come before that day to ſuch a place, Cc. 2 Inf. 
424 4 inf. 159. ere 

A writ of Mi prius is where an iſſue is joined, then 
there goes a venire to ſummon the jury to appear at a day 
in court; and upon the return of the Venire, with the pa- 
nel of the jurors names, the record of M prius is made up 
and ſealed, and there goes forth the writ of Oiffringas to 
have the jurors in court, M/ privs Juſtic vencrint, &c, 


tement of his writ or bill, Cc. 


plaintiff. 


— 


the whole iffhe roll. Ibid. All eivil cauſes 
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ſuch a day in ſuch a county, to try the iſſue joined h. 

tween the parties, 2 Lil. 88 a. 125 . 
A record of Mi prius ought to contain tranfeript of 

at iſſue i 
the courts at Veſtminſter, are brought down in op 4 
ifſuable Vacations before the day of appearance appointed 
for the jury above, into the county where the action Was 
laid, to be tried there; viz. at the aſſſaes; and then 
upon the return of the verdif given by the jury to the 
court above, the next term, the judges there give judg. 
ment for the party for whom the verdict is . 
And theſe trials by Ny privs are for the eaſe of the 

county, the parties, jurors, and witneſſes, by ſavin 
them the charge and trouble of coming to V, . 
but in matters of great weight and difficulty, the judges 
above, upon motion, will retain cauſes to be tried there: 
though laid in the country, and then the jaries and wit. 
neſſes in ſuch cauſes muſt come up to the courts at Weſt. 
minfttr for trial at bar : And the King hath his election 
to try his ſuits a# tbe bar, or in the country, Qt. 
The ſtatute of Weftm, 2. 13 Ed. 1. c.30i having 
ordained, „that all pleas in either bench, which require 
only an eaſy examination, ſhall be determined in the 
country before juſtices of aſſiſe, by virtue of the writ ap- 
pointed by that ſtatute, commonly called the writ of 
NM prius;“ it has been held, that an iſſue joined in the 
King's Bench upon an inditment or appes}, whether for 
treaſon or felony, or a crime of an inferior nature, com. 
mitted in a different county from that wheteia'the court 
fits, may be tried in the proper county by writ of N;/ 
prius: But as the King is not expreſly natned in this 
ſtatute; and it is a general rule, that be Hall xt be 
bound except named, it is ſaid where the King is party, a 
Niſi prius ought not to be granted, without his ſpecial 
warrant, or the aſſent of his attorney; though the court 
may grant it in appeals in the ſame manner as any other 
* * 2 Infl. 424. 4 If. 160, Dyer 46. 2 Hawk, 
„C. 411. | | 
P og of Mi prius have power to record nonſuits and 
defaults in the country at the days aſſigned; and are to 
report them at the bench, c. And are to hear and de- 
termine conſpiracy, confederacy, champerty, c. by 4 
Ed. 3. c. 11. 12 Ed. 3. c. 4. Mi prius ſhall be granted 
in attaints; but that which cannot be determined before 


the juſtices upon the Mi prius, ſhall be adjourned to the 


bench where they are juſtices : And the juſtices before 
whom inquiſitions, inqueſts, and juries, ſhall be taken by 
the King's writ of M prius, are impowered to give judg- 
ment in felony and treaſon, Oe. and to award execution 
by force of their judgment. Stat. 5 Ed. 3. c. 11. 14 
Hen. 6. c. Is | i ; . 
It was held by Hale, that the juſtices of Mi prive have 


not any original power of determining felony, without 
ſpecial commiſſion for that purpoſe; and by virtue of the 
acts 27 Ed. 1. Hat. 1. c. 3. and 14 H. 6. c. 1, they 


have authority to determine ſuch felonies only, as are 
ſent down to be tried before them ; in which caſe, on re- 
moval of the indictments, they may proceed to trial and 
1 as if juſtices of gaol - delivery. 2 Hale Hip. 

„. 

The Chief Juſtice of the King's Bench, Chief Juſtice 
of the Conmon Pleas, and Chief Baron of the Exchequer, 
and in their abſence two other of the judges, c. as juſ- 
tices of Mi prius for the county of Mzdd/e/ex, ſhall try 
cauſes upon writs of Mi prius on Hes joined in B. R. 
and C. B. and the Exchequer, which were formerly only 
triable at bar, in the term time, or four days after each 
term. 18 Z/iz, c. 12. And the time is enlarged to 
eight days after the end of any term; alſo any one judge 
or baron may try iſſues, c. according to the ſtatute 18 
Eli. c. 12. in the abſence of the chiefs, and all ſherifts, 
officers, parties and witneſſes, are required to give at- 
tendance, c. by the 12 Geo. 1, c. 31. The time is 
enlarged to fourteen days after the end of any term, by 
flat. 24 Geo. 2. c. 18. The authority of juftices of % 
prius in the coantry, is annexed to the juſtices of afi/c: 
And the court above will take judicial notice of what is 
done at Mi prius; being entered on record, 2 Harl. 409: 

| e 
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V. 26 . 


Du Cange, 


nerofity or greatneſs of mind, excellence of virtue: 
According to Juvenal. a 


obilitas ſola e atque unica virtus, 


A nobleman. is a perſon, who bath a certain eminepcy 
1 HY who 10 known by the heroical virtues 
of his life, The nobility with us compriſeth all degrees 


Im. And Black, Com. 1 F. 157, 399% 
2 An ancient kind of Engliſh money, in uſe in 


the reign of 


1344. At this day there is no peculiar coin of that name; 
but a Noble is fix Shilling: and eight pence value, being a 
third part of twenty, ſhillings. Merch, Dit. 
Nottanter, Is the name of a writ, iſſuing. out of 


Weſtm. 2. 13 Ed. 2. c. 46. By virtue of which ſtatute, 
where any one having right to approve walte ground, He. 
makes and erects a ditch or an hedge, and it is thrown 
down in the night time, and it cannot be known by a ver- 
dict of aſſiſe or a jury, by whom; or, if the neighbour- 
ing vills will not indi& ſuch as are guilty, they ſhall be 
diſtrained to make again the hedge or ditch at their own 
coſts, and to anſwer damages. 2 Ia. 476. And the 
Noctanter writ thereupon is directed to the ſheriff of the 

county, commanding him by the oath Proborum &F s 
um hominum com prædid inquirer, qui malefafores & pa- 


A. B. ibidem per ipſum nuper levat' Noctanter aut tali 
tempore quo fucta eorum ſciri non credebant profiraver, ad 


And on the return of this writ by the ſheriff, that the 
ſame is found by inquiſition, and the jury are ignorant 
who did it; the return being filed in the Crown-Offce, 
there goes out a writ of inquiry of damages, and a di/-. 
tringas to the ſheriff to diſtrain propinguas villatas ſepes 
& femfuras præd circumadjacentes ſepes, Ic. profirat. le- 
ware ad cuſtos ſuos proprios, and allo to reſtore the da- 
mages, GW. | 3 

The circumadjacent vills intended by the ſtatute, are 
the contiguous vills round the place; and if they are not 
contiguous, they are not guilty, and may plead ſo: And 
when other vills near of as great value, by favour or neg- 
ligence of the ſheriff are not ſummoned, c. they may 
plead as tenants do, where all are not ſummoned. As 
to the pleadings to this writ, where more damages are 
found than there ought to be; the defendants may by 
proteſtation deny the fact, or confeſs and aver that the 
damages were but ſmall; and traverſe that the party 
ſuſlinuit damna to the ſum found, or any other ſum be- 
yond what they admit; or may plead Not guilty, and in 
their defence any matter which will be a bar to the pro- 
ſecutor, but ſatisfaction. 2 Lil. Abr. 217. | 
Here if the vills repair, damages ought not to be given 
to the value of the repairs; and if the vills which are liable 
thereto, have repaired, it ought ſo far to helpthem in the 
trial of the quantum damnificatus, that the other damages 
ought only to be conſidered, Id. The charges of the 
defence for the ſeveral vills myſt be raiſed by agreement; 
and if they cannot agree, each vill is to bear their own 
charges, as in caſe of a ſuit againſt a hundred, till execu- 
tion; and then the ſlatute of 27 Fliz, c. 13. hath pro- 
vided a remedy. 

The writ of Noctanter, by the better opinion, lies for 
the proſtration as well of all encloſures as thoſe improved 
out of Commons; but if it|be not in the night, this writ 
will not lie: And there ought to be a convenient time 
(which the court isto judge of) before the writ is brought, 


Nobility, (Nobilitas) Signifies n noblene of birth, 


cis Dom. Regis perturbatores apud, &c. Sepes & Faſſata 


ien above a baronet ; and is derived from the King, | nodes, 
hg 2 it in fee, or for life, &c. See Peers of 


Noble was a gold coin current in England about the year 


dampnum pred. A. B. & contra pacem Dom. Regis, c. 


N O 


See Alle. See Black, Com, 3 F. 57» 59, 353, 354 which Sir Zdw, Coke ſays ſhould be a year and a day. 2 


Inſt, 476, Cro. Car. 440. 1 Keb. 545. And if any 


6 6 F 6 . % . 0 N bi * * 
+ Welſpmen; becauſe | one of the offenders be indidted, the defendants muſt 
Nivicolini Britones, Is uſed for Fe/bmen; e „ the defendants mu 
* 89 and * Northern counties of Wales, | plead it, &c, _ | 


: near high mountains covered with ſnow. rd Ned 
dag aeg, Nixicolinos Bricones Regia oft expeditios | $wrglary, that it hath been adjudged inſuffcient withour 


The word No&anter is ſo necelfer] in an indictment of 


iu. Bl. 83, | 
Nottes # Hoſtem de Firma, In the book of Dong 
' day we often meet with Tot nofes de firma, or firma tot 


drink for ſo many nights :. For in the time of the Eg 
Sexons, time was computed not b days, but nights ; 


and ſo it continued till the reign o King Her, 1. as ap- 


till uſual to ſay a evennight, i. e. Septem nous, for a 
week; and a Fortnight for two weeks, . quatuordecim 


; Nodfyzs or Nedfri, /Sax.) The learned Spelman ſays 
is derived from the old Saxon god, obſequium & fry, 
ignis, and ſignified fires made in honour of the Heathen 


Ed. 3. And Knighton tells us, the Ro/e.| Deities, Bur by others it is ſaid to come from the 


Saxon neb, that is neceary; and was uſed for the neceſ- 
ſary fire. 5 3 
Holle pzoſequi, Is uſed in the law, where a plaintiff 
in any action will proceed no further, and may be before 
or after verdict; though it is uſually before: And it is 


Chancery, returnable in the King's Bench, given by ſtatute | then eee againſt the plaintiff than a nonſuit, which 


is only a default in appearance; but this is a voluntary 
acknowledgment, that by hath no cauſe of ation, 2 Lil. 
218. A plaintiff comes by his attorney hic in curia & 
fatetur e ulterius nolle proſegui ; whereupon judgment was 
given, That the defendant ea! fine die, and no amerce- 
ment upon the plaintiff: This was held erroneous ; for 
the plaintiff ought alſo to be amerced. 8 Rep, 58, © 
Where there are two defendants, and one pleads Not 
guilty, and the other another plea; if on demurrer there 
is judgment for the plaintiff againſt one on the demurrer, 
and a nollt projegui for the other, there it ought to be eat 
fine die, or it is ill, and the entry of Qued eat fine die 
is 2 diſcharge to the defendant, Cro. Zac. 439. Hob. 
180, | 1 

In treſpaſs againſt two, one pleaded Not guilty, the 
other juſtified ; and both iſſues being found for the plain- 
tiff, and ſeveral damages and joint coſts aſſeſſed ; the 
plaiatiff then entered a zolle 7 againſt one, and took 
judgment againſt the other for damages found againſt 
him, and the coſts; upon which it was inſiſted on for 
error, that the entry of a zolle proſequi before judgment 
as to one, is a releaſe to him, and gue? a releaſe to both: 
Per Cur', it is not an abſolute releaſe, but as it were an 
agreement that the plaintiff will not proceed againſt the 
one; and as to him it is a bar, but he may proceed 
againſt the other; and where they ſever by pleas, there 
may be proceedings againit one, and a zolle preſegui 
againſt the other, Cro. Car, 239, 243. 2 Lil, 220, It 
has been held, in treſpaſs againſt three defendants; If 
a wolle proſequi were entered againſt two, before judgment 
againſt any of them, jt had not amounted to a releaſe tg 
them all; only to a waiver of ſuit: And the three deſend- 
ants cannot join in a writ of error; for thoſe againſt whom 
the nolle proſequi is entered, are nat damnified, Jen“. 
Cont Or. ©; : 
A nolle proſegui does not amount to a retraxit or releaſe, 
where there are more defendants. Ld, Raym. 599. 

If there are divers iſſues, or an ifſue and demurrer in 
one cauſe, againſt one perſon, joined between the par- 
ties, the plaintiff may enter off the roll a nelle preſegui, 
that he will not proceed on one or more of the ifſues, or 
demurrer joined; and may notwithſtanding go to trial 
upon the reſt of the iſſues, or argue the demurrer, Hil. 
23 Car. B. R. . 
Tbe King may enter a golle proſegui on an information; 
but it ſhall not ſtop the Zn of the io former. 
' 1 Leon. 119. And if an jnformer caule a nolle proſegui to 
be entered, the defendant ſhall have coſts, &c. by /a-, 
948 5 N. M. c. 18. Keble mentions a nolle proſagui 

| on. retraxit by attorney. 3 Keb. 332. Alſo the King 
may, by his A/torney General, enter a nolle pręſegui on an 


— 


for the country to enquire of, and iadict the offenders: 


4 


| 


| indictment. - 
| But 


| 2e4ium; which is underſtood of entertainment of meat and 


pears by his laws, * 66, 76. And from hence it is 


N 


PP ER Pt? . 2 — — — 
= FF. 
= 


N O N 


But the clerk of the Crown cannot enter a nolle proſequi | 


on an indictment, without leave of the Attorney General. 
Ld. Raym. 721. | N NY 
Nomenclatoz, One who opens the etymologies of 
names, interpreted T>e/aurarizs by the learned Spelman. 
Cowell. * | Fas. 
Nomination, (vominatio Is the power (by virtue of 
ſome manor or otherwiſe) of appotnting a clerk to a pa- 


tron of a benefice, by him to be preſented to the ordi- 


nary. The right of zomination a man may have by deed ; 
and in ſuch caſe, if the patren refuſe to prefent the nomi- 


nee, or preſents another, he may bring a' quare impedit; 


for he who is to preſent, is only an inſtrument to him 


| who neminates; and the perſon who hath the zomination 
is in effect the patron of the church. Plow. 529. 


Moor 47. A nominator muſt appoint his clerk within fix 
months after avoidance ; if be doth not, and the patron 
preſents his clerk before the biſhop hath taken any bene- 
fit of the lapſe, he is obliged to admit that clerk : But 
where one hath the nomination, and another the pre/enta- 
tion, if the right of preſentation ſhould afterwards come 
to the King, it is ſaid he who hath the zomization will be 
intitled to the pre/entation alſo; becauſe the King who 
ſhould preſent cannot be ſubſervant to the zominator, be- 
ing contrary to his dignity. Hugh's Par/. Law 76, 77. 
Right of nomination may be forfeited to the crown as well 
as preſentation; where the nominator corruptly agrees to 
nominate within the ſtatute of Simony, GW. 8 

Nomina Uillarum. £4. 2. ſent his letters to every 
ſheriff in Eng/and, requiring an exact account and return 


into the Exchequer of the names of all the villages, and 


poſſeſſors thereof in every county, which being done ac- 
cordingly, the returns of the ſheriffs all joined together 
are called Nomina Villarun, ſtill remaining in the Ex- 
cheguer. Anno 9 Ed. 2. ai, 25 
Nomine Pcenz, A penalty incurred for not paying 
rent, c. at the day appointed by the leaſe or agreement 
for payment thereof. 2 Lil 221. If rent is reſerved, 
and there is a nomine pœnæ on the non-payment of it, and 
the rent be behind and unpaid, there muſt be an actual 
demand thereof made, before the grantee of the rent can 
diſtrain for it; the nomine pœnæ being of the ſame nature 


as the rent, and iſſuing out of the land our of which the 


rent doth iſſue. Hob. 82, 133. And where a rent-charge 
was granted for years, with a nomine pane and clauſe of 
diſtreſs, if it was not paid on the day; on the rent's be- 


ing behind, and the term expired, the court was moved 


that the grantee might diſtrain for the nomine pœnæ; but 
it was held that he could not, becauſe the nomine pane 
depended on the rent aad the diftreſs was gone for that, 
and by conſequence for the other. 2 Nel/. Abr. 1182. 


See flat. 8 Ann. c. 17. 


When any ſum nomine pœnæ is to be forfeited for non · 


payment of the rent at the time, c. the demand of the 
rent ought to be preciſely at the day, in reſpect of the pe- 
nalty: And debt will not lie on a nomine fœnæ, without 
a demand. 7 Rep. 28. Cro. Eliz. 383. Style 4. If 
there is a nomine pœnæ, of ſuch a ſum for every day after 
rent becomes due, it has been a queſtion whether there 
muſt be a demand for every day's nomine pæœnæ, or dne 


demand for many days: And by the better opinion it 


hath been holden, that for every day there ought to be a 
demand; and that one will not be ſufficient for the whole : 
But where a nomine pœnæ of forty ſhillings was limited 
quolibet die proximo the feaſt-day on which the rent ought 
to be paid, it was adjudged, that there was but one forty 
ſhillings forfeited, becauſe the word proximo mult relate 
to the very next day following the rent day; ſo likewiſe 
when the rent became due and unpaid at the next rent 
day after that, and ſo on. Palm. 207. 2 Welli. 
1182. An aflignee is chargeable with a nomine pane in- 
curred after the aſſignment, but not before. Moor 357. 
2 Lil. Ar. 221. Though forfeiture is mentioned to be 


nomine pnæ, or not paying of a collateral ſum; it is no 


naomi ne pezne, if it be not of a rent. Lautw. 1156. , 

Non-ability, Is an exception taken againſt the 
plaintiff in a cauſe, upon ſome juſt ground, why he can- 
not commence any ſuit in law; as premunire, outlawry, 


excommunication, Nc. F. N. B. 35, 65. Vide Diſability, | 
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 Nonz & Decimæ, Payments made to the church b 
thoſe who were tenants of church farms; where yon * 
a rent or duty for things belonging to hutbandry * 
decimæ were claimed in tight of the church. Former] 4 
ninth part of moveable goods was paid to the ers 0 
the death of Es in their pariſh, which Wed 
nonagium; and claimed on pretence of being dift;; 
to . uſes, Blount, K n * e 

Non age, In general underſtanding is all the time of 
a perſon's being under the age of one and twenty; and 


* 


in a ſpecial ſenſe, where one is under fourteen, as to 


marriage, Oe. | 

Non Aſumpſtt, A plea in perſonal actions, whereby 
a man denies any promi/e made, c. See A ſunpſt. 

Non Iffumpftt intra ſex Punos. | Where a defendant 
by virtue of the ſtatute of limitations, 21 Face 1. c. 16. 
pleads that he did not undertake or promiſe within ſix 
years before the commencement of the action: As a plea 
of Non accrevit infra ſex anno, is pleaded by virtue of the 
ſame ſtatüte. This laſt plea is proper where the cau/; of 
@7ioy does not accrue, at the time of the promiſe made 
as in the caſe of a note, payable at ſome time” ſpecified, 


but ſubſequent to the date. 


NV. The comnientewent of the sdion # tbe adus 


taking out of the plaintiff's writ. And the computation 


is to be up to that day, though in vacation, and not to 
the tefte of the writ. ie: 

| Non-claim, Is an omiſſion or neglect of one that claims 
not within the time limited by law, as within a year and 
a day, where continual claim oug ht to be made; or in five 
years after a fine levied, &c. By which a man may be 
barred of his right of entry. Stat. 4 H. 7. c. 24. 32 
H. g. c. 33. See Claim. 

Boy compos mentis, Is where a perſon is not of ſound * 
mine, memory, and underſtanding, And there are four 
ſorts of Non compos mentis. R 

1/, An ideot, or natural fool. 

2dly, A madman, or one who was of ſane memory, but 
hath loft his underſtanding by fickneſs; accident, or mis- 
fortune. 3 . 5 

34%, A lunatic, ſometimes of /ane memory, at other 
times not ſo, | | 

4tbly. A drunkard who deprives himſelf of his memory 
and underſtanding for a time. But though a drunken 
perſon is Nan compos mentis, it ſhall give no privilege or 
benefit to him, as to acts done, &c, And bis drunken- 
neſs ſhall not extenuate, but rather aggravate his offence, 
as well touching his life as his lands or goods. 1 /. 
264. 4 Rep. 125. OS Yo | 

A deed of feoffment, grant, &c. made by. a perſon 
Non compos mentis is voidable ; his heir, as privy in bload, 
may ſhew the diſability of his anceſtor, and avoid his 
grants; and his executors, Ic. as privies in repreſentation 


x 


1 


| may do the ſame, by ſetting forth the infirmity of the 


teſtator or inteſtate. 4 Rep. 126. Where a perſon of 
Jane memory becomes Non compos mentis, and afterwards 
aliens his lands or goods; if he be found Nen compos, and 
that he had aliened, the King may protect him, and 
take the profits of his lands, &c. to maintain him and 
his family. 4 Rep. 127, And he who hath the cuſtody 
of a man of Nen /ane memory is accountable as bailiff to 
the Nen compos, his executors or adminiſtrators. _ Bid. 
A man Non compos mentis ſhall not loſe his life for felony 
or murder, for he cannot be guilty of either. 3 Rep. 124. 
3.1nfl. 5, 54 Though if one who wants diſcretion or 
underſtanding, does any corporal hurt to, or treſpaſs 
againſt another; he may be compelled by ation to render 
damages. 35 H. 6. I Inſt. 247. 1 Hawk. P. C. 2. 
Vide Jaeot, Lunatic. ; 5 
Non⸗conkozmiſts. The ſtatutes 1 Eliz. c. 1. and 13 
i 14 Car. 2. c. 4. were made for the uniformity of 
Common Prayer, and ſervice in the church; and perſons 


not conforming thereto are ſubje& to penalties. Stat. 10 


Ann. c. 2. Mon- conformiſis to be puniſhed by impriſon- 
ment, and to ſubmit in three months, or abjure the 
realm. 35 Eliz. c. 1. Keeping a Non-conformift in the 
houſe after notice, ſubject to the penalty of ten pounds a 
month, 35 Elix. c. i. Penalties on being at conven- 
ticles, 16 Car. 2. c. 4. 22 Car, 2. c. 1. Neu- con. 


formift 


NON 


miaiſters prohibited to come within five miles of a 
— n 5 17. Car. 2. e. 2. prohibited to 


h ſchool. 16. 12 Ann. fl. 2. c. 7. 21 | 
he penal laws not to extend to Proteſtant diſſenters, 


Proteſtant diſſenting miniſters freed from pariſh-offices, |. 


ſerving upon juries. 1 V. & M. c. 18. Penalty 
2 their i 16. Diſſenters permitted 
to qualify according to the toleration act, pending a pro- 
ſecution. 10 Ann. c. 2. Toleration of the epiſcopal 
communion in Scotland. 10 Ann. c. 7. Penalty on 
magiſtrates being at conventicles in their habits. 5 G. 1. 
e. 4+ Epiſcopal meeting houſes in Scotland, to be re- 
iſtered. 19 Geo. 2. c. 38. Penalty on anqualified 
miniſters officiating in Scolland. Ib. Epiſcopal miniſters 
in Scotland, to be drdained by a biſhop of England or 
Ireland. Ib. 21 Geo. 2, c. 33. Peers and others pre- 
ſent at unlawful meeting houſes in Scotland diſqualified 
from voting. 19 Geo. 2. c. 38. A form of afficmation 
to be taken inſtead of an oath by the members of the 
Unitas fratrum. 22 Geo. 2. c. 30. Privileges granted 
to the members of the Unitas fratrum, who ſhall ſettle in 
America. 2 | 

Non Culpabilis, A plea of Not guilty to any action 
off treſpaſi, or tort, or to an Indidtment, &c. See Non eſt 
culpabilis. 5 2 

Non damnificatus, Is a plea to an action of debt upon 
a bond, with condition to ſave the plaintiff harmleſs. 
2 Lil. Ar. 224. If the condition of a bond be to ſave 
harmleſs only, Non damnificatus generally is a good plea 
but if it be to di/charge the plaintiff, &ec, then the manner 
of the diſcharge is to be ſhewn. 1 Leon. 72. When one 
pleads a diſcharge, and that he ſaved another harmleſs, 
he ought to ſhtw how be did it, that the court may judge 
thertof : Though a defendant may plead Non damnificatus, 
without ſhewing it: becauſe he pleads in the negative, 
and then the other party ſhall ſhew damnification. Cro. 
Fac. 363. 2 Rep. 3, 4. March 121. It has been ad- 
judged, where a condition of a bond is to ſave harmleſs 
from all ſuits in general, Non damnificatus may be plead- 
ed; and if it is in a particular ſuit or thing, there the 
defendant muſt ſet forth how he hath ſaved harmleſs and 
diſcharged ; but where a ſuit is upon a counter-bond, 
the plea of Non damnificatus is good. 8 V. 3. B. R. 5 
Mod. 243. ; rap, 

Non Decimando. A cuſtom or preſcription ; De Non 
decimands is to be diſcharged of all tithes, &c, See Mo- 
dus Decimandi. 

Non Diſtringendo, A writ not to diſtrain, uſed in 
divers caſes, Table of Reg. of Writs. 

Nones, {none ) of every month is, the ſeventh day of 
March, May, July, and Oober ; and the fifth day of all 
the other months, By the Roman account the nones in the 
aforementioned months are the fix days next following 
the firſt day, or the calends ; and of others the four days 
next after the firſt, according to theſe verſes, 


Sex Nonas Majus, October, Julius & Mars, 


Quatuor at reliqui, Fc. 


Though the laſt of theſe days is properly called Nones ; 
for the others are reckoned backwards as diſtant from 


them, and accounted the third, fourth, or fifth zones, | 


Se. And nones had their name from their beginning the 
ninth day before the ides. See des. | 

Non eſt Culpabilis, Or Non Cel. is the general plea 
to an action of zre/paſs, whereby the defendant abſolutely 
denies the fact charged on him by the plaintiff; Whereas, 
in other ſpecial pleas, the defendant admits the fact to be 
done, but alledges ſome reaſons why he lawfully might do 
it. And as the plea of Von Culp. is the general anſwer in 
actions of treſpaſs, being actions criminal, civilly proſe- 
cuted; ſo it is likewiſe in all actions criminally followed, 
either at the ſuit of the King or any other, where the de- 
fendant denies the crime for which he is brought to trial. 
s, P. C. lib. 2. c. 63. 

Non eſt Fattum, A plea where an action is brought 
upon a bond, or any other deed, and the defendant de- 
nieth that to be his deed whereon he is impleaded. Broke, 
In every caſe where a bond is vid, the defendant may 
plead Non ef faftum : But when a bond is woidable only, 
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| he muſt ſhew the ſpecial matter, and conclude judgment 


Si adtio, fc. 2 Lil. 226 | ; 
This plea is good in all caſes where the bond or ſpeci 
alty was not executed, | G 
Or, if it was executed, but was void ab initio: As, 
for default of capacity; if the obligor was a Monk, fome 
covert, Wc, he may plead a ſpecial Nea eff fadtum. ; 
It ought to conclude to the country; but if the plain- 
tiff pleads over to the ſpecial matter, it will be well. 1 
„ ous ww — 4 
A ſpecial Non e factum puts the proof upon the defend- 
ants, which, upon Non ef factum generally, will be upon 
the plaintiff, Mad. Caſ. 218. 5 | 
If. a deed is raſed in a material part, by which it be- 
comes void, the perſon bound by it may plead Non ef 
fadtum, and give the matter in evidence, becauſe it was 
not his deed at the time of the plea, 11 Rep. 27. 8 
A bond was dated Nowember the toth, and ſo ſet fort 
in the plaintiff's declaration; the defendant pleaded Nor 
et faftum, and though it was found that it was not de- 
livered till the eighteenth, the iſſue being upon a Non ef 
fadtum, it appeared to be his deed : But it is ſaid the de- 
fendant might have helped himſelf by pleading ſpecially. 
Cro. Jac. 126. + 
The defendant pleads Quod fadum predif. was made 
and delivered without a date, and that the plaintiff put a 
date to it, and ſo Non eff factum; this was held navght 
upon a demurrer, for the defendant confeſſes the deed, 
by ſaying fafam prædick. and afterwards denies it; tho' 
he might have ſaid generally, Non ef fadum. Cro Eliz. 
800, Where two are jorntly bound in a bond, and an 
action is brought on it againſt one only, he cannot plead 
Non eſt faftum, or demur in that caſe; but may have his 
plea in abatement of the writ. 5 Rep. 119, None but 
the party, his heirs, executors, Sc. can plead Non ef 


fadtum. Lutw. 662, For a ſtranger to the deed cannot 


plead a ſpecial Non ef fadum; but muſt ſay Nothin 
paſſed by the deed, 1 Rol. 188, See Com. Dig. 5 V. 
222, 223. | | | 

Non eft Jnventus, The ſheriff's return to a writ, 
when the defendant is Not to be found in his Barliwick, 
And there is a return that the plaintiff Non invenit plegium, 
on original writs. Shep. Epit. 1129. 

Nonfeaſance, An offence of omiſſion of what ought 
to be done; as in not coming to church, tc. which need 
not be alledged in any certain place; for generally ſpeak- 
ing it is not committed any where: But nonfza/ance will 
not make a man a treſpaſſer, &c. 1 Hawk. 13. Hob. 
251. 8 Rep. 146. f 
Non implacitando aliquem de Libero Tenemento 
fine Bꝛebi, A wrir to prohibit bailiffs, &c. from diſ- 
training or impleading any man touching his freehold, 
without the King's writ. Reg. Orig. 171. 

Non intromittendo, quando Bzeve Præcipe in Ca⸗ 
pite ſubdole impetratur, Was a writ directed to the juſ- 
tices of the Bench, or in Eyre, commanding them not to 
give one, who had, under colour of intitling the Kis 
to land, &fc. as holding of him in capite, deceitfully ob- 
tained the writ called Præcipe in Capite, any benefit there- 
of, but to put him to his writ of right. Reg. Orig. 4. 
This writ having dependance on the court of Hard:, 
ſince taken away, is now diſuſed. 

 Nonjurozs, Are perſons who refuſe to take the oarhs 
to government, who are liable to certain penalties; and 
for a third offence to abjure the realm, by 13 & 14 Car. 
2. c. 1. Parſons, vicars, Ce. are to take the oaths. and 
give their aſſent to the declaration, 14 Car. 2. c. 4. or 
they ſhall not preach, under the penalty of forty pounds, 
Sc, Stat. 17 Car. 2. c. 2. Eccleſiaſtical perſons not 
taking the oaths on the revolution, were rendered inca- 
pable to hold their livings: but the King was impowered 
to grant ſuch of the nonjuring clergy as he thought fit, 
not above twelve, an allowance out of their eccleſiaſtical 
benefices for their ſubſiſtence, not exceeding a third part. 
1 V. & M. fe 1. c. 8, Perſons refuſing the oaths, 
ſhall incur, forfeit, and ſuffer the penalties inflicted on 
Popiſh recuſants, and the court of Exchequer may iſſue 
out proceſs againſt their lands, fc. 7 8 &. z. c. 27. 
c. 5 5. and Oaths, 


See the „lat. 1 Geo. 1. 
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© Non Merchandizando vittualia, 1e a writ. to juſtices 
of aſſiſe, to inquire whether the magiſtrates of ſuch a 
town do fell victuals in groſs, or by retail; during the 
time of their being in office, which 1s contrary to an an- 
cient ſtatute; and to puniſh them if they do. Reg. Orig. 
A 8 
Bon Moleſtando, A writ that lies for a perſon who 
is moleſted contrary to the King's protection granted him. 
Reg. of Writs 184. | de e dd 
Non obſtante, ( Notwirh/anding) Is a clauſe frequent 
in ſtatutes and letters patent, and is a licence from the 
King to do a thing which at the Common law might be 
lawfully done; but being reftrained by act of parliament, 
cannot be done without ſuch licence, Yaugh. 347- 
Plowd. 501. E e ee 3 
The doctrine of on obfante's, which ſets the preroga - 
tive above the laws, was effectually demoliſhed by the 
ill of rights at the revolution, and abdicated at Ve- 
minfter- ball when King James abdicated the kingdom. 
Black, Com, 1 V. 342. £5 | 
The fat. 18 Eliz. c. 2. confirmed all grants of the 
Queen by letters patent, of any honours, caſtles, manors, 
lands, renements, Ic. and that they ſhould ſtand and 
be good in law againſt the Queen, her heirs and ſucceſ- 
ſors, Non obfiante any miſ-naming, miſ-recital, want of 
certainty, finding offices or inquiſitions, livery of ſeiſin, 
Se. By 14 Car. 2. c. 11. it was declared, that all 


| 


grants of penſions, Ic. and every Non ob/lante therein 


contained, ſhould be void. And the 1 F,& M. c. 2. 


makes diſpenſations, Non obflante to ſtatutes, void; 


unleſs allowed therein, See Di/ſpen/ations and Grants 


of the King. And Black. Com. 1 V. 34%. 2 V. 273. 
| thereon, and compel them to it by ſeizing their tem. 


4 F. 394+ | 3 
Non omittas, Is a writ directed to the ſheriff, where 


the bailiff of a liberty or franchi/e who hath the return of 
writs refuſes or neglects to ſerve a proceſs, for the ſheriff 


to enter into the franchiſe and execute the King's proceſs 


himſelf, or by his officer : Before this writ is granted, the 
ſheriff ought to return, that he hath ſent to the bailiff, and 


that he hath not ſerved the writ; but for diſpatch, the ' 


vſual practice is to fend a Non omittas with a capias or la- 


titat. F. N. B. 68, 74. 2 Inſt. 453. If a ſheriff return 
that he ſent the proceſs to the bailiff of a liberty, who 
hath given him no anſwer; a Nox omittas ſhall be award- 
ed to the ſheriff: And if he returns that he ſent the pro- 
ceſs to ſuch bailiff, who hath returned a ctpi corpus, or 
ſuch like matter; and the bailiff bring not in the body, 
or money, &c, at the day, the bailiff ſhall be amerced, 
and a writ ifſue to the ſheriff to diſtrain the bailiff to bring 
in the body. 2 Hawk. 143. - 

Writs of capias utlagatum, and of Quo minus out of the 


Exchequer, and it is ſaid all writs whatſoever at the 
King's ſuit, are of the ſame effect as a Non omit/as; and 
the ſheriff may by virtue of them enter into a liberty and 


execute them. 2 Lil. Abr. 229. The Reg. of Writs 
mentions three ſorts of this writ, given to prevent liber- 
ties being privileged to hinder or delay the general exe- 
cution of juſtice. and the clauſe of the non omittas is, 
quod non omittas, prepter aliquam libertatem vix. of the 
liberty to which the ſheriff hath made a mandavi ballivo, 
qui nullum dedit reſponſum) quin in cam ingrediaris & ca- 
pias A. B. Si, &c. . 

Non plevin, (non plevina)] Is defined to be defalta poſt 
defaltam ; and in Hengham Magna, cap. 8. it is ſaid, that 
the defendant is to replevy bis lands ſeized by the King 
within fiſteen days; and if he neglefts, then, at the in- 
ſtance of the plaintiff at the next court day, he ſhall loſe 
his ſeiſin, ficut per defaltam poſt defaltam: but by ſtatute 
it was enacted, that none ſhould loſe his land, becaufe of 
non-plevin, i. e. where the land was not replevied in due 
time. 9 Ed. 7, Co Zo : 

Non ponendis in Aſuiſis  Juratis, Is a writ grant- 
ed for freeing and diſcharging perſons from ſerving on 
aſſiſes and juries; and when one hath a charter of exemp- 
tion, he may ſue the ſheriff for returning him. This 
writ is founded on the Stat. of Veſim. 2. c. 38. And 
the Stat. Articuli ſuper Chartas, cap. 9. F. N. B. 165. 
2 Inſt. 127, 447. | 

Non pꝛocedendo ad Affiſam Rege inconfulto, A 
wtit to ſtop the trial of a cauſe appertaining to one who 


4 
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js in the King's ſervice, Er. ontil the King's ples 
farther known, Reg. Orig 220. | 8 a. — 
Non Pꝛos, or Non Pzoſequitur, Tf a plaintiff in 
an action, doth not declare againſt the defendant within 
reaſonable time, a rale may be entered againſt him by 


the defendant's attorney to declare; and thereupon à 505 


prof. He. Practiſ. Solic. 222. And a plaintiff may en- 
ter à non prof. againſt one defendant, where there are two 
who ſever in their pleas, before the record of the cauſe 
is ſent down by a M prius to be tried at the aſſiſes: but 
it is ſaid there cannot be a un proſe on a trial at the af. 
fiſes. 3 Salt. 246. Though in action againſt ſeveral 
defendants, it has been ruled otherwiſe. 2 Falz. 456 
Non pros's have been frequent on informations; but never 
upon indictments, till the reign' of Charles II. 14; 
See Nolle Proſequi, and Non/ait. | : 
— Non:Beſldence, Is applied to thoſe firirual perſons 
whe are not re/ident, but wilfully abſent themſelves for 
the ſpace of one month together, or two months at ſeveral 
times in one year, from their dignities or benefices 
which is liable to penalties, by the ſtatute againſt web 
refidence. 21 H. 8. c. 13. But chaplains to the King, 
or other great perſons, mentioned in this ſtatute, and the 
25 H. 8. c. 16, may be non-re/ident on their livinps ; for 
they are excuſed from refdence whilſt they attend thoſe 
who retain them: and biſhops are not puniſhable by ſta- 
tute for zon-re/idency; but if a biſhop hold a deanery, 
parſonage, Ce. in commendam with his biſhopwrick, he is 
puniſhable by 21 H. 8. c. 13. for non-re/dence on the 
ſame, Alſo where biſhops are non. reſident on their biſhop. 
ricks, they are liable to eccleſiaſtical cenſure; and the 
King may iſſue a mandatory writ for their attendance 


poralties, a remarkable precedent whereof we have in the 
caſe of the biſhop of Hereford, in the reign of Hen. lil, 
2 - 625. See Refidence. 

on Beſtdentia pꝛo Clericis Regis, Is a writ di- 
rected to the biſhop, charging him not to moleſt a clerk, 
employed in the King's ſervice, by reaſon of his von- 
refidence; in which caſe he is to be diſcharged, Reg, 


Orig. 58. | 

Hon ſane Memorp, {Neon fare Memorie) ls uſed in 
law for an exception to an act, declared to be done by 
another, whereon the plaintiff in any action grounds his 
plaint; and the effect of it is, that the party who did that 
at, was not well in his ſenſes when he. did it, or when 
he made his laſt will and teſtament. New Book Entries, 
And /ane memory for the making of a will is not always 
where the teſtator can anſwer Yes or no, or in ſome things 
with ſenſe; but he ought to have judgment to diſtern, and 
be of perfect memory, or the will ſhall be void. Moor, 
c. 105 1. See Non compos Mentis. 

Nonſenſe, Where a matter ſet forth is grammatically 
right, but abſurd in the ſenſe and unintelligible, ſome 
words cannot be rejected to make ſenſe of the reſt, but 
muſt be taken as they are; for there is nothing ſo abſurd 
but what by rejecting may be made ſenſe; but where a 
matter is nonſenſe by being contradictory and repugnant 
to ſomewhat precedent, there the precedent matter which 
1s ſenſe ſhall not be defeated by the repugnancy which 
follows, but that which is contradictory ſhall be rejected; 
as in ejectment where the declaration is of a demiſe the 
2d of January, and that the defendant pofea, ſcilicet the 
iſt of January, ejected him; here the /cilicet may be re- 
jected as being expreſly contrary to the po/ea, and the 
precedent matter; per Holt Ch. J. 1 Salk. 324. Tris. 
2 Am. B. R. Wyat v. Aland. But per Powell J. 
Words unneceſſary might in conſtruction be omitted or 
rejected, though they are not repugnant or contradictory, 
but in cæteris omnibus agreed with the Ch. J. Jid. See 
Miſtake. 2 

Non ſolvendo pecuniam, ad quam clericus mulcta- 
tur pro non refidentia, Is a writ prohibiting an 
ordinary to take a pecuniary mul&, impoſed upon a 
on of the King's for non-relidence, Reg. of Writs, 
Fol. 59. | | 

'Non-ſuit, (non eſt projecutus, Ic.) Is a renunciation 
of the ſuit by the plaintiff or demandant, moſt commonly, 
upon the diſcovery of ſome error or defect, when the 


matter is ſo far proceeded in, as the jury is ready at 09 
ar 


* 


7 
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bar to deliver their verdick. The Civilians term it Lili 


renunciationem. Cowell. 


Where plaintiff is demanded and doth not appear, 


he is ſaid to be nonſuit; this uſually happens, where upon 
trial, and when the jury are ready to give their verdict, 
the plaintiff diſcovers ſome error or defect in the pro- 
ceedings, or is unable to prove a material point, c. 


and thereupon the plaintiff may be demanded, (as he 


muſt be) his default is recorded, and the entry is in 
miſericordia quia non preſecutus eff breve ſuum ; upon which 
defendant recovers his coſts againſt him; but this ariſing 


from ſome ſuppoſed neglect or overſight, the plaintiff, |. 


except in ſome particular caſes, is not barred from come 
mencing a new action. For the form of the entry, 


ſee Cro. Fac. 213, 2 Leon. 177. 4 Med. 86. 2 Salt. 


6. . : . 0 - 
+ Where a plaintiff is nonſuit, if he will again proceed 


he muſt commence a new action. | 


1. Ibo may be nonſuit 3 in what afion, and at what 
time there may be a non/uit. 
2. How far the non/uit of ene, ſhall be the nonſuit of an- 
other ; and how far a nonſuit for part of the thing in de- 
mand ſhall be a nonſuit for the whole. 


z. Of the feet of a nonſuitz and of its being a tempo- 


rary bar . > 


1. Vo may be nonſuit ; in what actions, and at what 
time there may be @ nouſuit. das; 1 

Ic is agreed, that the King being in ſuppofition of law 
always preſent in court, cannot be nonſuit in any in- 
formation or action wherein he is /o/z plaintiff; but it is 
held, that any informer gui tam, or plaintiff in a popular 
action, may be nonſuit, as well in reſpect of the King as 
of himfelf. Bro. Nonſuit 68. Co. Lit. 139. 6. 2 Roll. 
Ar. 131. | | $f . 

If an infant bring an aſſiſe by guardian, altho' the in- 
fant diſavow the ſuit in proper perſon, yet no nonſuit 
| ſhall be awarded. 39 AY. pl. 1. 2 Roll. Abr. 130. 
8. C. 


Where an executor need not name himſelf executor, 
he ſhall pay coſts upon a nonſuit, and the naming him- 


ſelf executor ſhall not exempt. him from it, 6 Mod, 
181, | 

If an attorney of the Common Pleas ſues an action 
there, he ſhall not be demanded, becauſe he is ſuppoſed 
always preſentaiding the court, 2 H. 6. 44. 8. 1 Roll, 
Abr. 58 1. S. C. Sed gu. as to this doctrine? In many 


caſes it is the intereſt of the plaintiff to be nonſuit, inſtead 


of having a verdi& againſt him, as he may bring a new 
ation, wherein, if properly adviſed, and purſued, he 
may recover. 


A perſon may be nonſuit in a writ of error. 2 Roll. 


Abr. 130. 1 Sid. 25 5. S8. P. | 6 
A perſon may be nonſuit in a writ of falſe judgment. 
20 H. 6. 18. 6. 2 Roll. Abr. 130. S. C. 

One cannot be nonſuit in an action in which he is not 
an actor or demandant; and tho' he afterwards becomes 
an actor, yet not being originally ſo, he cannot be nonſuit 
as an avowant; ſo of garniſhees who become actors, but 
were not ſo originally. 22 Ed. 4. 10. 8 

So if a perſon outlawed hath a charter of pardon, and 
ſues a ſcire facias againſt the party, tho? hereby he is an 
actor, yet he cannot be nonſuit. 2 Roll. Abr. 130. 

So if a man traverſe an office he cannot be nonſuit, 
altho' he is an actor, for he hath no original pending 
againſt the King. 2 Rol. Abr. 130. Dyer 141. pl. 47. 
this is made a guære. | ; 

But in a petition of right againſt the King the plaintiff 
may be nonſuit. 11 H. 4. 52. 2 Rell, Abr. 130. 

So in an audita guerela, to avoid a ſtatute, the plaintiff 
may be nonſuit, for he is plaintiff in this action. 47 
Ed. 3. 5. 3 | 

If to two nibils returned to a ſcire facias on a charter 
of pardon, the plaintiff does not appear, he ſhall be non- 
ſuit; for the ſtatute ordains, that upon his appearing, he 
ought to count againſt the defendant, 45 Ed. 3. 16. 

At the Common law, upon every continuance, or day 
given over before judgment, the plaintiff was demandable, 
and upon his non appearance might have been nonſuit. 


NON 


Co. Lit. 139. 4. That if at Common law he did not like 
the damages given by the jury, he might be non{uit. 
5 Med. 208. 3 3 
But now by 2 Hen. 4. cap. 7. it is enacted in the 
words following ; 3 Whereas, upon verdict found before 
any juſtice in aſſiſe of novel diſeifin, mort d'ance/tor, or 
any other action whatſoever, the parties before this time 
have been adjourned, upon, difficulty in law, upon the 
matter ſo found z it is ordained and eſtabliſhed, that if th 
verdict paſs againſt the plaintiff, the ſame plaintiff ſhall 
not be nonſuited,”. - 986 
Notwithſtanding this ſtatute, it hath been held, that 
the plaintiff may be nonſuited after a ſpecial verdict, or 


| after a demurrer and argument thereon. Co, Lit. 139- 


2 Jon, 1. 2 Roll. Abr. 131-2. 3 Leon. 28, and fee 

Hawk. P. C. 184, K | 6. gating * | 7 
If there be a judgment to account, and auditors aſſigned, 

and thereupon a capias ad computandum, the plaintiff can- 


not be nonſuited on the original, becauſe the original is 


* 


determined by the judgment to account. 2 Roll. Abr. 
1.31. hen fo. $3: $20 &.. Si Tray 

Stat. 14 Geo. 2. cap. 17. Where iſſue is joined in an 
action at law, and the plaintiff ſhall neglect'to bring ſuch 
iſſue to be tried according to the Gl of the court; it 
ſhall be lawful for the judges on motion in open court 
(due notice having been given thereof) to give the like 


| judgment for defendant as in caſes of nonſuit; unleſi the 


Judges ſhall on reaſonable terms allow further time for trial of 
Juch iſſue; and if the plaintiff neglect to try ſuch iſſue 
within the time allowed, then the judges ſhall give judg- 
ment as aforeſaid, _ Po Trees 222 
All judgments given by virtue of the act, to be of the 
like effect as judgments upon nonſuit. The defendant 
ſhall upon ſuch judgment be awarded his c/ts, in any 
action where he would upon nonſuit be intitled to the 
ſame, No indictment, information; or cauſe ſhall be 
tried at ai prius before any judge of afliſe or 2% prius, 
or at the ſittings in London or M eſiminſter, where the de- 
fendant reſides above 40 miles from the ſaid cities re- 
ſpectively, unleſs notice of trial in writing has been given 
10 days before, In caſe any party ſhall have given ſuch 
notice of trial, and ſhall not afterwards duly countermand 
the ſame in writing / days before ſuch intended trial, every 
ſuch party ſhall be obliged to pay unto the party to whom 
notice was given, the like colts as if ſuch notice had 
not been countermanded, And the defendant may, the 
next term, move the court for judgment as in caſe of a 


nogſuit. 


2. How far the nonſuit of one ſhall be the nonſuit of an- 
other ; and how far a nonſuit of part of the thing in demand 
Hall be a nanſuit of the whole. _ _ 

In real or mixt actions, the nonſuit of one demandant 
is not the nonſuit of both; but he who makes default 
ſhall be ſummoned and ſevered; but regularly in perſonal 
actions, the nonſuit of one is the nonſuit of both. Co. 
Lit. 139. 2 Jnſt. 563. And wide 2 Roll. Abr. 132, 
Several caſes to this purpoſe. h | 

But in «perſonal actions brought Ey executors, there 
ſhall be /ummons and ſeverance, becauſe the beſt meaſure 
ſhall be taken for the benefit of the dead; and ſo it is in 
action of treſpaſs, as executors, for goods taken out of 
their 5 poſſeſſion Like law in account, as executots 
by the receipt of their own hands, Co. Lit. 139. a, See 
Executors. | | 

In an audita guerela concerning the perſonalty, the 
nonſuit of the one is not the nonſuit of the other; be- 
cauſe it goeth by way of diſcharge, and freeing them- 
ſelves, therefore the default, of the one ſhall not hurt 
the other. Co. Lit. 139. In an audita guerela, ſcire fa- 
cias, attaint, the nonſuit of one ſhall not prejudice the 
other. 6 Co. 26. 5 e 

In a guid juris clamat, the nonſuit of the one is the 
nonſuit of both; becauſe the tenant cannot attorn ac» 
cording to the grant. Co. Lit. 139. a 

An appeal againſt divers, whether they plead the ſame 
or ſeveral iſſues, it bath been adjudged, that a nonſuit 


| againſt one, at the trial of apy one of the iſſues, is a 


nonſuit as to all, becauſe a nonſuit operates as a releaſe 
| of 


* 
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of the whole. Cro. Eliz. 460. pl. 6. Dyer 120, 2 Rol. 
Abr. 133. 1 Sid. 378. ; 

A latitat was ſued out againſt four defendants in treſ- 
paſs, the plaintiff was nonſuit for want of a declaration, 
and the defendant's attorney entered four nonſuits againſt 
him; and it was held to be irregular, becau/e the tre/pa/s 
is joint; and tho? the plaintiff may count ſeverally againſt 
the defendants, yet it remains joint till ſevered by the 
count. 2 Salk. 455, There is a nonſuit before appear- 


ance at the return of the writ, or after appearance at fome 


day ef continuance. Co. Lit, 138. 6. 

It is laid down as a general rule, that a non/w? for part 
is a nonſuit for the whole ; but it hath been held, that if a 
defendant plead to one part, and thereupon iſſue is joined, 
and demur to the other, the plaintiff may be nonſuit as to 
one part, and proceed for the other. 2 Leon. 177. Hob. 


180. 
If in debt the defendant acknowledges the action as to 


part, and joins iſſue as to the reſidue, and the plaintiff 


hath judgment for that which 1s confeſſed; but there is a 
ceſſat executio, by reaſon of the damages to be aſſeſſed by 
the jury; if the plaintiff be nonſuited in this iſſue, this 
ſhall be a nonſuit for the damages to be given, becauſe 
that he had judgment. 2 Rol. Abr. 134. | 
If in trover the defendant pleads, that as to ſome of 
the goods they were fixed to his freehold, as to others that 
he had them of the gift of the plaintif, and as to the reſt 
Not guilty; and as to the firſt, the plaintiff enters on 
uull ulterius proſequi ; this amounts only to a retraxit, and 
is no nonſuit, ſo as to bar the plaintiff from proceeding 
on the other parts of the plea, on the rule, that a non- 
ſuit for part 18'a nonſuit for the whole, 2 Leon. 177. 


Sir Jobn Sands v. Paſcal Brocas. | 
3. Of the effeF of a nonſuit ; and of its being a temporary 


ar. 
A nonſuit, as hath been obſerved, is regularly no pe- 
remptory bar; but the plaintiff may, notwithſtanding, 
commence any new aQion of the ſame or like nature; 
but this general rule hath the following exceptions, 

1. It is peremptory in a guare impedit ; and in that 
action a diſcontinuance is alſo premptory ; and the reaſon 
is, for that the defendant had, by judgment of the court, 
a writ to the biſhop; and the incumbent, that cometh 


in by that writ, (hall never be removed; which is a flat 


bar to that preſentation. 

2. Nonſuit in an appeal of murder, rape, robbery, &c, 
after appearance, is peremptory, and this in favorem vitæ; 
but the nonſuit of the plaintiff in an appeal is not ſuch 
an acquittal, on which the defendant ſhall recover da- 
mages againſt the abettors, by Weftm. 2. cap. 12. unleſs, 
after the nonſuit, he were arraigned at the King's ſuit 
upon the appeal, and acquitted. 

3. So if the plaintiff, in an appeal of mayhem, be 
nonſuit after appearance, it is peremptory ; for the words 


therein are felonice maybemavit. 


4. A nonſuit after appearance is alſo peremptory in a 
nativo habendo, and the nonſuit of one plaintiff in that 
action nonſuits both in favorem libertatis ; for in a libertate 
prolanda ſuch nonſuit is not premptory, neither is the 
nonſuit of one plaintiff the nonſuit of both, Co. Lit. 139. 
a. Cro. Elix. 881. 3 

5. Such nonſuit is alſo peremptory in an attaint, but 
a diſcontinuance in an attaint is not; becauſe there is a 
judgment given upon the nonſuit, but not upon the diſ- 
continuance. Co. Lit. 139. a. 

For more learning on this ſubject, ſee 15 Vin. Abr. tit. 
Nonſuit; and /ee Coſts, Damages, Proceſs, 

Non ſum infozmatus, Is a formal anſwer made of 
courſe by an attorney, who is not inſtructed or informed 
to ſay any thing material in defence of his client; by 
which he is deemed to leave it undefended, and ſo judg- 
ment paſſeth againſt his client. New Book of Entries. 

Non-tenure, Is a plea in bar to a real action, by ſay- 
ing, that he (the defendant) holdeth not the land men- 
tioned in the plaintiff's count or declaration, or at leaſt 
ſome part thereof. 25 E. 3. c. 16. 1 Med. Rep, 250, 
And our books mention xox-tenure general and ſpecial : 

eneral, where one denies ever to have been tenant of the 
land in queſtion; and ſpecial is an exception, alledging 


N © T 


that he was not tenant the day whereon the wrie 
purchaſed, Veſt. nb. par. 2. When the tenant cog 
fendant 'pleads von- tenure of the whole, he need not fag 
who is tenant ; but if he pleads xon-renure as to Part 5 
muſt ſet forth who is the tenant. 1 Mod, 181. 5 N 
tenureſin part, or in the whole, is not pleadable after i : 
parlance, J Lev 55 : +: oy = 
*Non-term, (2 terminus) Is the vacation beta 
term and term; formerly called the time or days 3 
King's peace. Lamb. Archa. 126. ; ! 8 
on-uler, Of offices concerning the publick, is cauſe 
of forfeiture. | 9 Rep. 50. And if one have a franchiſe 
and do net »/+ it, he ſhall forfeit the ſame; which likeuiſe 
may be loſt by default, as well as non-u/er. Stax, 3 Ed.: 
c. 9. See Office. | | og 
Nook of Land, (nocata terre) In an old deed of Sip 
Valter de Pedwardyn, twelve acres and-a half of land 
were called a nook of land; but the quantity is general] 
uncertain.—— li qui tenuerint dimidiam virgatan * 
vel nocatam terræ, vel cottagium de bondagii tenura. Dog. 
Warwick. pag. 665. rn 
MNoꝛrop Aua North Rey, The Northern King at Arms, 


| mentioned in 14 Car. 2. c. 33. See Herald, 


— Nozthampton, Satutes made there, 2 EA. 3. for 
building the town, 27 Hen. 8. c. 1. 27 Car, 2. c. 1, 
Nozthleech School, in the county of Gleucefter, how 
founded and incorporated, 4 Jac. 1. c. 7. | 
Nozthumberland and No:thern Counties, Proviſions 
for preventing theft and rapine upon the northern borders, 
7 Jac. 1. c. 1. 13 & 14 Car. 2. c. 22. 29 & 30 Car. 
2. c. 2. 24 Geo. 2. c. 57. Benefit of clergy taken from 
notorious ſpoil-takers in Northumberland, c. or juſtices 
of aſſiſe, &c. may tranſport them not to return, 18 Car. 
2. c. 3. The acts for preventing theft and rapine on the 
northern borders ſhall be deemed public acts. 6 Ge, 2. 
c. 37. ed. 10. 
; o:th Males. See Wales. A ed PT 
Nozwich, lo the city of Norwich, or county of Mor- 
Folk, no perſons ſhall buy any worſted yarn ſpun there, 
but ſuch as work at it in Norwich, &c, on pain to forfeit 
407. for every pound. 33 H. 8. c. 16. The making 
of Norwich ſtuffs is regulated by ſtatute, and penalties 


and forfeitures for defaults in making them, are leviable 


by juſtices of peace, &c. They are tobe ſealed, and per- 
ſons having them in their poſſeſſion unſealed, other than 
the firſt owner, ſhall forfeit for every piece 40s. Stat. 13 
14 Car. 2. c. 5 5. All manyfaQturers of ſtuffs, not journey- 
men, &c. may be made freemen of Norauich; and per- 
ſons uſing trades not beiny free, ſhall forfeit 10/. a 
month. 9 Geo. I. c. 9. The election of officers, &c; 


in the city of Norwich, how to be made by ſtatute. See 


4 G0, 2.6: $5. -- 
Noſe, Slitting or cutting it off, where felony, 22 U 
23 Car. 2. c. 1. Called the Coventry act. See the State 
rial, Fol, 6. fo. 212. And ſee Black, Com. 4 
207. 8 ' | 12 
Notarp, (Notarin) Is a perſon (uſually a ſcrivener) 
who takes notes, or makes a ſhort draught of contracts, 
obligations, or other writings and inſtruments, Stat. 27 
Ed. 3. c. 1. At this time we call him a notary public, 


who publicly atteſts deeds or writings, to make them 


authentic in another country; but ; principally in buſi- 
neſs relating to merchants: they make proteſts of foreign 
bills of exchange, Cc. And noting a bill is the notary" 
going as witneſs, to'take notice of a merchant's refuſal 
to accept or pay the ſame. Merc. Dict᷑. ol 


\ © Note of a Fine, ls a brief of the fine made by the 


chirographer, before it is engroſſed. Weſt. Symb. par. 2. 
Notes pꝛomiſſozp, For payment of money. See Bil 


] of Exchange. And ſee 5 & 61, & M. c. 21. % 5. and 


3& 4 Arn, c. 9. J. 1. which makes promiſory notes 
aſſignable. 510 61 | 
Not guilty, Is the general iſſue or plea of the defend- 
ant in any criminal action; and Not guilty is a good iſ- 
ſue in actions of tręſpaſi, and upon the co/e for deceits ol 
wrongs; but not on a promiſe, &c. Palm. 393. If 
one hath cauſe of juſtification in treſpaſs, and pleads 
Net guilty; he cannot give the ſpecial matter in evidence, 
but muſt confeſs the fact, and plead the ſpecial matter, 
Sc. 5 Rep. 119. Unleſs in ſome caſes provided for by 
| a 


8 
, hs 5 


a of parliament; as in the eaſe of juſtices of the peace, | 
act of 5 Notice is not to be given fo ſtrictly upon a covenant, as 
| upon a bond; which is on the point of forfeiture. C0, 


peace officers, churchwardens, and overſeers of the poor, 


tc, See al 
zutes. Vide Non eff Culpabilis, _ 
Notice, Is the making ſomething known, that a man 


ivht be ignorant of before. And it produces di- 
— eeck for 5 it the patty who gives the ſame, ſhall 
have ſome benefit which otherwiſe he thould not have had: 
By this means, the party to whom the notice is given, 
is made ſubject to ſome action or charge, that otherwiſe he 
had not been liable to; and his eſtate in danger of pre- 
jadice. Co. Lit. zog. I, 8 
Notice is required to be given in many caſes by law, 
to juſtify proceedings where any thing is to done or de- 
manded, e. But none is bound by law to give notice 
to another perſon of bat which ſuch other may otherwiſe 
inform himſelf, except ſuch notice is directed by act of 
iament, | 
Fo be bound by an a umpſit generally to do a thing 
to another, he to whom the promiſe 1s made muſt give 
notice when he will have him do itz but if he promiſe 
that another perſon ſhall do it, there he to whom the 
thing is to be done is not obliged to give notice to that 
third perſon when he will have it done, but the party muſt 
procure it at his peril: for he may not know that other 
perſon, and there is no privity of contract between thoſe 
two, as there is betwixt the other two. 2 Lill. Abr. 239, 
And in caſe of a promiſe, it has been adjudged, that where 
a penaliy is ro be recovered, notice is requifite ; but it is 
not ſo where damages are to be recovered; in which caſe 
the party hath ſufficient notice by the action brought, 1 
Baif. 12. If a perſon promiſe to pay /o much to another 
at his day of marriage; the party at his peril is to take 
notice of the marriage. Cro. Car. 34, 35. And it is 
a neceſſary intendment, that when after the marriage the 
plaintiff requeſted payment of the money, that notice 
was given of the marriage, Cro. Fac. 228. 
It was held, that if a co{/ateral thing is to be done at 


or after marriage, there notice is to be given of it; tho? 


when money is to be paid, it is a debt due to the party by 
the marriage, and may be recovered without any notice 
given. 2 Bulf 254. Notice mult be given to an heir 
at law of a condition annexed to his eſtate; or he is not 
bound to take notice of the condition. 1 Lutw, 809. 
4 Rep. 82. 3 Mod. 28, Vet it is ſaid, that the heir is 
bound to take notice of a proviſo in a feoffment ; and this 
difference has been taken, that where notice is required 
to be given by the original deed or agreement, it is he- 
reditary, and deſcends'to the heir; but if it is collateral 
to the father, it ſhall not bind his heir, without expreſs 
notice. Winch. 108. 2 Nelſ. Abr. 1186. | 

A man who is a ſtranger to a deed, that hath an eſtate 
by way of remainder, &c. ſhall not forfeit or determine 
his eſlate by virtue of any proviſo in ſuch deed, unleſs he 
hath notice of it. 8 Rep. 92. The feoffee of land, 
or bargainee of a reverſion, ſhall not take advantage of a 
condition, for non-payment of rent reſerved upon a leaſe, 

on demand made by them, without notice thereof given 
to the leſſee. g Rep. 31. If a manor be conveyed or 
granted away, by deed of bargain and ſale, Sc. to 
another; the preſent lord muſt give notice of it to the 
copyholder, otherwiſe if he deny to pay his rent, it will 
be no forfeiture. 5 Rep. 13. And copyholders ſhall not 
forfeit their eſtates for not appearing at the lord's court, if 
they have no notice of the court, etc. 1 Leon. 104. 

In a covenant to make aſſurance generally, notice muſt 
be given to the party co know what eſtate he would have 
made to him. Style 61, Where one is bound to another 
to make ſuch an aſſurance as A. B. ſhall adviſe, the obli- 
vor is bound to make the aſſurance, without notice that 
A. B. had adviſed it; but if he had been bound to make 
ſuch aſſutance as the counſel of the obligee ſhould adviſe, 
notice ought to be given to the obligor, that the counſel 
ci the obligee had adviſed it, 1 Leon. 105. — 

If Jam bound to enfeoff ſuch perſons as the obligee 
ſhould name, he is to give notice of thoſe which he names, 
or Jam not bound to enfeoff them, 2 Danv. Abr. 105. 
And if the condition of an obligation be to account be- 
fore ſuch auditors as the obligee ſhall aſſign, and the 
obligee afligns auditors ; he is to give notice thereof to 


the reſpectius titles, and the Tables to the Sta · 
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the obligor, or he will not be bound to. account.” * Rid: 


Jar. 391. If the agreement be, that a perſon ſhall pay 
ſo much as 4. B. hath paid, the defendanc is to inquire 
of him, and the plaintiff is not bound to give notice: but 
if the perſon or thing is altogether uncertain, the plaintiff 
to intitle himſelf to an action; muſt give notice. Cyo, 

If an act is to be done by a ſtranger, and not by the 
plaintiff, the cogniſance thereof lies as well in the no- 


| tice of the defendant as of the plaintiff; therefore the 


plaintiff need not lay a notice. Cro, Fac. 492. Cro. 
Car. 132. If a thing lies in the knowledge of the plain- 
tiff, there ought to be notice given to the defendant; 
March 156. 4 Med. 230, And when one may take no- 
tice, and not the other; notice is neceſſary, Latch. I5. 
It has been holden, that a defendant having undertaken 
to do a thing, undertakes to do all circumſtances incident 
to the the doing it, and that without notice; but if ke had 
been ignorant of the thing to be done, then notice muſt 
be given. 2 Bu. 143. | Rh | 

If one make a leaſe for years; with covenant that if the 
leſſee, his executors and aſſigns, do not repair within fix 
months after notice given, the leaſe to be void; and the 
leſſee makes a leaſe for part of his term to another, and 
then the houſe is decayed; in this caſe the notice is to be 
given to the firſt leſſee in perſon, and not to the under. 
tenant. 2 Cro. 9, 10. Sed gu. If the perſon cannot be 
met with, whether notice left at his laſt, or uſual place of 
abode, is not ſufficient ? | 

A notice may not be pleaded to be given to executors, 
without averring the death of the teſtator. Hob. 93. In 
all writs of enquiry of damages, as well in real as perſonal 
actions, notice muſt be given to the other party to the 
ſoit, March, Rep. 82. Want of notice, upon various 
occaſions, has been often the cauſe of arreſt of judgment 
in actions, c. 

Notice is to be given of trials and motions; of a rob- 
bery committed, to recover againſt the hundred ; of a prior 
mortgage, on making a ſecond; of an aſſignment of a leaſe, 
to charge the aſſignee, only on acceptance of rent; in 
caſes of difire/5 for rent, according to the ſtatute; and of 
avoidances of churches, by refignation, deprivation, Ec, 
to the patron that he may preſent, e. A month's notice 
is alſo to be given to a juſtice of peace, before commence- 
ment of an action againſt him for any thing done in the 
execution of his office, 24 G. 2, c. 44, 


See farther 16 Yin. Abr. tit. Notice. 5 


Nottingham, (For rebuilding the town of,) 27 Hen. g. 
c. 1. ä ; 
Novale, Signifies land newly ploughed or converted 
into tillage, that without memory of man had not been 
tilled ; and ſometimes it is taken for ground which hath 
been ploughed for two years, and afterwards lies fallow 
for one year; or that which lies fallow every other year: 
it is called novale, becauſe the earth noud culturd proſein- 
ditur. Cartular Abbat. de Furneſſe in Com. Lac. in 
Officio Ducat. Lanc. fol, 41, | 

Nova Dblata, Mentioned i» Clauſ. 12 Ed. 1. m. 7. 
See Oblata. . . 

Novel Alligument, (nova a/Fgnatio) Is an aſſignment 
of time, place, or ſuch like, in action of treſpaſs, other- 
wiſe than as it was before aſſigned; or where it is more 
particularly in a declaration than in the writ, Fc. Bro. 
Treſpaſs, 122. And if the defendant Juſtifies in a place 
where no freſpaſt was done, then the plaintiff is to Yigr 


the cloſe where, to which the defendant is to plead, Cc. 


Terms de Ley. Vide Treſpaſs, and New Aſſignment. 

Novel Diſſeiſin, (nova 4i/eifina.) See 4ſſiſe of Novel 
Diſeifin, 

— Thoſe conſtitutions of the Civil Law, which 
were made, after the publication of the Theodo/far code, 
were called zovel/z, by the Emperors, who ordained them: 
but ſome writers call the Julian edition only, by that 
name, Blount, and Black. Com. 1 V. 81. 

Noples, No perſons ſhall put any flocks, #oyles, 
thrums, c. or other deceivable thing, into any broad 
woollen cloth; by Stat. 21 ac, 1. cap. 18. 

8 A Nuces 


5 
? 
1 
* > 
® - 
4 
a 
. 
ö 
. 
5 
1 
* 


PCC 


eee 
* 


N UN 


Huces colligere, To gather hazle nuts, which was 
formerly one of the works, or ſervices, impoſed by lords 
upon their inferior tenants. Paroch. Antig. 495, 

Nude contratt, (audum patium) is a bare naked con- 
tract, without a conſideration. If a man bargains or 
ſells goods, c. and there is no recompence made or 

iven for the doing thereof; as if one ſay to another, I 
ſell you all my lands or goods, but nothing is agreed 
upon what the other ſhall give or pay for the ſame, ſo 
that there is not a guid pro quo of one thing for another; 
this is a nude contrad, and void in law, and for the non- 
performance thereof, no action will lie; ex nudo pacto non 
oritur aftia. Terms de Ley, The law ſuppoſes error in 
making theſe contracts; they being as it were of one {ide 
only. 3b 
Nude Matter, Is naked matter, on a bare allegation 
of a thing done, c. Vide Matter. 42 

Nudum paitum. A conſideration of ſome ſort or 
other, is ſo abſolutely neceſſary to the forming of a con- 
tract, that a nudum pactum, or agreement to do or pay 
any thing on one fide, without any compenſation on 
the other, is totally void in law; and a man cannot 
be compelled to pe form it. See Black. Com. 2 V. 445 and 
ſee alſo, nude contract. 

Nul viſſeifin, plea of, Is a plea in real actions, of 20 
difſeifin, and is one ſpecies of the general iſſue, See 
Black. Com. 2 V. App. xviii. 3 V. 305. 

Nul tiel record, ls the plea of a plaintiff ht there is 
no ſuch record, on the defendant's alledging matter of re- 
cord, in bar of the plaintiff's action. See Failure of Re- 
cord, Tis ſometimes the plea of a defendant, as in action 
on a judgment, &c. 

Nul tozt, %a of, A plea in a real action, i. e. of xo 


 ewrong done, and is a ſpecies of the general iſſue. Black, 


Com. 3 V. 305. 

Nullum arbitrium, The uſual plea of the defendant 
proſecuted on an arbitration bond, for not abiding by an 
award. 

Mullitp, Is where a thing is aull and void, or of no 
force. Litt. Dia. And there is a zullity of marriage, 
where perſons marry within the prohibited degrees, &c, 
Numerum. Cruitas Cant. Reddit 24 l. ad numerum, 


I. e. by number or tale, as we call it, Domeſday. 


Nummata, Signifies the price of any thing, generally 
by money; as denariata doth the price of a thing, by 
computation of pence; and librata by computation of 

ounds. 

Nummata, terrae, Is the ſame with denariatus terre, 
and thought to contain an acre; Sciatus me (ſe. Will, 
Longeſpee) ded'fſe, & conceſſifſe eccleſiæ S. Mariæ de Wal- 
ſingham Q canonicis ibidem Deo ſervientibus in perpetuam 
Eleemeſynam 40 Nummatas terræ ix Wallingham, gue 
fuit Archetel & Brinig fratris ejus de focca Mibotune, libere, 


guiete & honorifice ab/que omni ſervitio & omni conſuetudine 


Spelman. 

Nummus, A piece of money or coin among the Re- 
mans; and it is a penny according to Maith. Wiftm. ſub. 
Ann. 1095. . = 

Nun, (nunna) A conſecrated virgin or woman who 
by vow bath bound herſelf to a ſingle and chaſte life, in 


ſome place or company of other women, ſeparated from . 


the world, and devoted to the ſervice of God by prayer, 
faſting, and ſuch like holy exerciſes: it is an Egyptian 
word, as we are told by St. Hierome. : 

Nuncius, Anuncio, or meſſenger, ſervant, Cc. And 
the Pope's nuncio is legatus pontificts, N 0 

Nuncupative Will, (Tefamentum Nuncupatum) Is a 
will by word of mouth; it is a verbal declaration of the 
teſtator's mind before a ſufficient number of witneſſes ; 
which being reduced into writing either before or after the 
death of the teſtator, is good to diſpoſe of his perſonal 
eltate, but not his lands. 2 Nel/. Abr. 1191. Before 
the 29 Car. 2. c. 3 it was neceſſary not only ta put a 
nuncupative will in writing, but to prove it |.kewiſe by 
witneſſes in the ſpiritual court, and to have it under the 
ſeal of the ordinary ; until which it hath been decreed 
in equity, that ſuch will was not pleadable againſt an ad- 
miniſtrator, 1 Chanc. Rep. 122, And that by that ſtatute, 
no nuncupative will ſhall be good, wherein the eſtate be- 
queathed exceeds 30 l. unleſs proved by three witneſſes 
who were pre/ent at the making thereof. and bid by the teſ- 
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tator to bear witneſs ; nor except it be made in the time of 
the Jaſt ſickneſs of the deceaſed, and in his houſe or 
where he hath been reſident for ten days before, unless 
ſurprized,with ſickneſs from home: and no evidence ſhall 
be received to prove ſuch will, after r months after 
ſpeaking of the teſtamentary words; if the ſame or the ſub. 
ſtance of it, be not committed to writing within fix days 
after the making Nor ſhall any probate of ſuch un. 
pati vue will paſs the ſeals till fourteen days after the death 


of the teflator 3 and until proceſs hath iſſued to call in the 


widow or next of kin to the deceaſed, to conteſt it, if they 
think fit, 29 Car. 2. c. 3. | 

And by the ſame act, no will in writing concernin 
perſonal eſtate, ſhall be repealed by any words or will by 
word of mouth, except the ſame be put into writing in the 
life-time of the teſtator, and read to and approved of by him, 
and proved to be ſo done by three witneſſes, &c, All wit» 
neſſes who are allowed to be good witneſſes upon trials at 
law, ſhall be good witneſſes to prove any auncpatie cuil. 
by Stat. 4 Ann. c. 16. J. 14. See Flack. Com. 2. V. 500. 

Nuper obiit, Is a writ that lies for a ſiſter and coheir, 
deforced by ber coparcener of lands or tenements, where. 
of their father, brother, or any other common anceſtor, 
died ſeiſed of an eſtate in fee-fimple; for if one ſiſter deforce 
another of land held in fze-tail, her ſiſter and coheir ſhall 
have a formedon againſt her, &c, and not a auper obiit; and 
where the anceſtor being once ſeiſed, died not ſeiſed of the 
poſſeſſion, but the reverſion, in ſuch a caſe a writ of rationabil; 
parte lies. Reg, Orig. 226. F. N. B. 197. Terms de Ley, If 
one coparcener be deforced by another, and a ſtranger, ſhe 
ſhall have a nuper obiit againſt her coparcener: and if two 
coparceners after the death of their anceſtor enter and de- 
force a third ſiſter, and afterwards they make partition be- 
twixt them, and then one of the two aliens her part to a 
ſtranger in fee; yet the third ſhall have the writ auper obiit 
againſt her two ſiſters, notwithſtanding that alienation, and 
ſhall recover the third part of what the coparcener who did 
not aliene was ſeiſed, Ic. And may ſue an aſſiſe of nord. 
anceſtor, or writ of azel, as the caſe is, in the name of the 
other coparcener, to recover her third part in the hands of - 
the ſtranger, New Nat. Br. 437, 438. A nuper obiit ought 
to be brought by that coparcener who is deforced, againſt 
all the other coparceners; and altho' ſome of them have 
nothing in the tenancy. Id. And this writ lieth between 
ſiſters of the half blood ; and likewiſe between coheirs in 
gavelking, as well as between women parceners, &c, But 
gu. if an ejectment will not anſwer the purpoſe ? 

Nurture, Guardian for. There are guardians to in- 
fants, for nurture, which are, of courſe, the father or 
mother, till the infant attains the age of fourteen years; 
and in default of father or mother, the ordinary uſually 
ailigns ſome proper perſon. Co. Lit. 88. Moor 738. 3 
Rep. 38. 2 Jones 9o. 2 Lev. 163. Black. Com. 1 V. 461. 

Nulance, / zccamentum, from the Fr. nuire, i. e. nocere) 
Particularly ſo called, is where one makes any encroach- 
ment on the King's lands, or the highways, common 
rivers, Sc. 2 In/t. 272, If a man doth any thing upon 
his own ground, to the particular damage of his neigh- 
bour, &c. it is accounted a nuſance : and nuſance fignihes 
not only a thing done to the annoyance of another, in his 
lands or tenements ; but the aſſiſe or writ lying for the 
ſame. F. N. B. 183. 

Nuſances are public and common, or private . a con- 
mon nuſance is defined to be an offence againſi the public, 
either by doing a thing which tends to the annoying 
of all the King's ſubjects, and is common againſt all; or 
by neglecting to do any thing which the common good re- 
quires. 2 Roll. Abr. 83, Andannoyances in highways, 
as where a gate, hedge, c. op ditches are made therein; 
of bridges and public rivers, diſorderly alehouſes, bawdy- 
houſes, gaming-houſes, ſtages for rope-dancers, mounte- 
banks, Cc. brewing-houſes erected in places not conve- 
nient; cottages with inmates; common ſcolds, eves- 
droppers, Cc. are generally common nuſances. 2 Inſt. 406, 
And ;zdifable as ſuch, 1 Hawk. P. C. 198. , 

If a man ſtops up the light of another's houſe ; or builds 
ſo near to and hanging over mine, that the rain which 
falleth from his houſe, falls upon mine; the turning ot 
diverting water, running to a man's houſe, mill, meadow, 
Sc. or topping up a way, leading from houſes to lands; 


ſuffering the next houſe to decay to the damage of my 


houſe; 


* 
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it, dye-houſe, tan-houſe or butcher's ſhop, Wc. and 
uſing them ſo near my houſe, that the ſmell annoys me, 
or is infectious z or if they hurt my lands or trees, or the 
corruption of the water of lime-pits ſpoils my water or 
deſtroys fiſh in a river, &c. Theſe are in general private 
auſances. 3 Inſt. 231. 5 Rep 101. 9 Rep. 54. 1 
Rol. Abr. 88. 2 Rol. 140. i Danv. Abr. 173. For 
remedy whereof, an action lies, at the ſuit of the party 
. # d. bs | | 
* a common nu/ance, indictment lies at the ſuit of 
the King; and the party ſhall be fined and impriſoned, 
tc, No action lieth in this caſe, becauſe if one man 
might have an action, all men may have alike; and the 
indictment muſt be ad commune nocumentum omnium ligeorum, 
c. 5 Rep. 73. 1 Inſt. 56. 1 Vent. 208, But tho 
action may not be brought for a common nuſance, but 
indictment or preſentment; yet where the inhabitants of 
a town had by cuſtoni a watering place for their cattle 
which was ſtopped by another, it has been held, that any 
inhabitant might have an action againſt him, otherwiſe 
they would be without remedy; becauſe ſuch a nuſance 
is not common to all the King's ſubjects, and preſentable 
in the leet, or to be redreſſed by preſentment or indict- 
ment in the quarter-ſeflions. 5 Rep. 73. 9 Rep. 103, 
And if any one perſon hath more particular damage 
by a common nuſance than another; as if by reaſon of a 
pit dug in a highway, a man for whole life I held lands is 
drowned; or my ſervant falling into it receives injury, 
whereby I loſe his ſervice, &c. for this ſpeeial damage, 
which is not common to other perſons, action lies. 4 
Rep. 18. 5 Rep. 73. Cro. Car. 446. Yaugh. 341. 4 
Bulft. 344 l 3 78 

For private nuſances, action on the caſe lieth, or a/i/: 
of nuſance by the party grieved; and on action for a pri- 
vate nuſance, if the plaintiff hath a verdict he ſhall re- 
cover damages for the injury ſuſtained. 1 Rol. Abr. 391. 
1 Vent. 208. 
There is a difference between an 4ſ%% for a nuſance, 
and an action on the caſe; for the firſt is to abate the 
nuſance; but the laſt is not to abate it, but to recover 
damages: therefore if the nuſance be removed, the plain- 
tiff is intitled to his damages which accrued before; and 
though it is laid with a continuando for a longer time than 
the plaintiff can prove, he ſhall have damages for what 
be can prove, before the nuſance was removed. 2 Med. 
255. 5 | 
A man may have an action for a nuſance, or he may 
abate or demoliſh the ſame; but if he deſtroy the nuſatice 
himſelf, before he bring his action, he may not after 
have an action for the wrong, nor recover any damages. 
9 Rep. 55. F. N. B. 185. 2 Rol. Abr. 745. Sed qu: 
for the party's right of action attached before removal. 

It is ſaid both of a common and private nuſance, that 
they may be abated or removed by thoſe who are pre- 
judiced by them; and they need not ſtay to proſecute for 
their removal. 2 Lil. Abr. 244. Mood's Inft. 443. And 
it has been adjudged, that every perſon may remove a 
nuſance; and that the cutting a gate ſet acroſs an high- 
way 1s lawſul. Cro, Car. 184, 185. Alſo if a houſe be 
on the highway, or a houſe hang over the ground of an- 
other, they may be pulled down; but no man can juſtify 
the doing more damage than is neceſſary, or removing the ma- 
terials farther than requiſite, 1 Hawk. 199. 

A man builds a houſe ſo near mine that it is a nuſance; 
I may enter and pull it down; and a man indicted for a 
riot in ſuch a caſe had only a ſmall fine ſer on bim. 2 Sa/k. 
459. Where two houſes one whereof is a nuſance to the 
Other, come both into one and the ſame hand, the wrong 
is purged, See Hob, 131. If a ſhip be ſunk in a port 
or haven, and it is not removed by the owner, he may 
be indicted for it as a common nuſance, becauſe it is 
Prejudicial to the commonwealth in hindering navigation 
and trade, 2 Lil. 244. 
Indictment lies for laying logs, Ec. in the ſtream of 
a public navigable river; it is a common nuſance to divert 
part of a public navigable river whereby the current is 
Weakened, and made unable to carry veſſels of the ſame bur- 
den it could before: And if a river be ſtopped to the nu/ance 


houſe and ſetting up or making a houſe of office, lime- 


ance, 
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| to cleanſe it; thoſe who have the piſtaty, and the neigh 
bouring towns that have a common paſſage and eaſement- 
therein, may be compelled to do the ſame. 1 Hawk, P. 
C. 198, 199, 20. | | 
It is a common n#/ance indictable, to divide a houſe in 
a town for poor people to inhabit in, by reaſon whereof 
it will be more dangerous in the time of ſickneſs and in- 
fection of the plague. 2 Rol. Abr. 139. A common 
playhouſe, if it draws together ſuch number of coaches 
and people as incommode and diſturb the neighbourhood, 
may be a nuſance; but theſe places are not naturally ab- 
Jances, but become ſo by accident. 1 Rel. Rep. 109, 1 
Hawk. 191.1 ; | | 2 
A prohibitory writ was iſſued out of B. R. apainſt Bes- 
terton and other actors, for erecting a new play-houſe in 
Little Lincoln's Inn Fields, reciting that it was a nu/ance to 
the neighbourhood ; and they not obeying the writ, an 
attachment was granted againit them; but it was objected 
that an attachment could not be iſſued, and that the 
moſt proper method was to proceed by indictment, and 
then the jury would conſider whether it were a z»/ance or 
not; and this was the better opinion. 5 Mod. 142. 2 
Nelf. Abr. 1192. | | 
One Hall having begun to build a booth near Charing- 
Croſs for rope-dancing, which drew together many idle 
people, was ordered by the Lord Chief Juſtice not to pro- 
ceed ; he proceeded notwithſtanding, affirming that he 
had the King's warrant and promiſe to bear hich harm- 
leſs; but being required to give a recogniſance of three 


hundred pounds that he would not go on with the build- 


ing, and herefuling, he was committed, and a record was 
made of this nuſance, as upon the judge's own view, and 
a writ iſſued to the ſheriff of Midaleſeæ to proſtrate it. i 
Vent. 169. 1 Mod. 96. 

Erecting a dove-cote is not a common zu/ance; though 
action of the caſe will lie at the ſuit of the lord of the ma- 
nor for erecting it without his licence. 1 Hawk. 199. 
It was anciently held, that if a man ereQed a dove-cote, 
he was puniſhable at the leet: but it has been ſince ad- 
Judged not to be puniſhable in the leet as a common au- 
ance, but that the lord for this particular zu/ance ſhould 
have an action on the caſe, or an aſſiſe of auſance; as he 
may for building an houſe to the zu/ance of his mill, 5 
Rep. 104. 3 Salk. 248. Neither the King, nor lord of 
a manor, may licence any man to make or commit a au- 
1 Rol. Abr. 138. 

A brewhouſe erected in ſuch an inconvenient place, 
wherein the buſineſs cannot be carried on without incom- 
moding the neighbourhood ; may be indicted as a com- 
mon xu/ance; and fo in the like caſe may a glaſs-houſe, 
Sc. 1 Hawk. 199. Where there hath been an ancient 
brewhouſe time out of mind, although in Flzet-fArezt, Ic. 
this is not any nuſauce, becauſe it ſha!l be ſuppoſed to be 
erected when there were no buildings near: though if a 
brewhouſe ſhould be now built in any of the high ſtreets * 
of London, or trading places, it will be a u/ance, and 
action on the caſe lies for whomſoever receives any da- 
mage thereby. 2 Lil. Abr. 246. Palm. 536. 

Fi plaintiff was poſſeſſed of an houſe wherein he dwell- 
ed, and the defendant built a brewhouſe, &c, in which 
he burnt coal ſo near the houſe; that by the ſtink and 
ſmoak he could not dwell there without danger of his 
health; and it was adjudged that the aQion lay, though 
a brewhouſe is neceſſary, and ſo is burning coal in it. 
Hutton 135. If a perſon melt lead ſo near the cloſe of 
another, that it injures his graſs there, whereby cattle 
are loſt z notwithſtanding this is a lawful trade, and for 
the benefit of the nation, action lies againſt him; for be 
ought to uſe his trade in waſte places, ſo as no damage 
may happen to the proprietors of the land adjoining, 2 
Rol. Abr. 140. 

Building a ſmith's forge near a man's houſe, and 
making a noiſe with hammers, ſo that he could not ſleep, 
was held a nu/ance, for which action lies; although the 
ſmith pleaded that he and his ſervants worked at ſeaſon- 
able times; that he had been a black/mith, and uſed the 
trade above twenty years in that place, and ſet up his 
forge in an old room, tc. For though a %nith is a necef- 
ſary trade, and ſo is a lime-burner, and a hog-merchant ; 

yet 


of the country, and none appear bound by preſcription | 
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yet theſe trades muſt be uſed not to be injurious to the 
neighbours. 1 Lutw. 69. | 

But if a ſchoolmaſter keeps a ſchool! ſo near the ſtudy 
of a lawyer by profeſſioo, that it is a diſturbance to him; 
this is not a nu/ance for which action may be brought. 
Mood 's Infl. 538. An inn-keeper brought an action on 
the caſe againſt a perſon for erecting a tallow furnace, 
and melting ſtinking tallow ſo near his houſe that it an- 
noyed his gueſts, and his family became unhealthy ; and 
adjudged that the action lay, Cro. Car. 367. So where 
a perſon kept a hogſty near a man's parlour, whereby he 
lolt the benefit of it. 2 Rol. Abr. 140. | 

Yet it is ſaid to be no aſance to a neighbourhood, for 
a butcher, or chandler, to ſet up their trades in houſes 
amongſt them: but it may be by ſuch tradeſmen, laying 
ſtinking heaps at their doors; in other caſes the neceſſity 
of the thing ſhall diſpenſe with the noiſomneſs of it. 
Pajeh. 5 Fac. 1. B. R. If a man have a ſpout falling 
down from his houſe, and another perſon erect any thing 
above it, that the water cannot fall as it did, but is 
forced into the houſe of the plaintiff, and rots the tim- 
ber; it is a nu/ance actionable. 18 E. 3. 2 Rel. Abr. 
140. And in treſpaſs for a »u/nce, in cauſing flinking 
water in the defendant's yard to run to the walls of the 
plaintiff's houſe, and piercing them ſo that it ran into 
his cellar, Cc. judgment was given for the plaintiff, 
Hard. 60. . | 

An action lies fot hindring the wholeſome air, and alſo 
for corrupting the air. 9 Rep. 58, And none ſhall caſt 
any garbage, dung, or fiith into ditches, waters, or 
other places, within or near any city or town, on pain of 
puniſhment by the Lord Chancellor at diſcretion, as a 
nuſance, Stat. 12 R. 2, c. 13. Sed gu, if this is not 


| obſolete and illegal? 


The continvation of a nuance is, as it were, a new 
nuſauce: Where a nuſance is erected in the time of the 
deviſor, and continued afterwards by the deviſee, it is as 
the new erefling of ſuch a nuſance. 2 Leon. 129. Cro. 
Car. 231. But a plaintiff may declare both ways, one 
for erecting and continuing, the other for continuing only, 
though the latter method is ſuſſicient in any caſe. 

If one hath freehold land adjoining to the highway, 


and he incroach part of the way, and lay lands to it; and 


then dying it comes to his heir, if he continues it, tho' 
he do nothing elſe, he may be indicted for the continuance 
of the nu/ance. Rol. Abr. 137. A man erects a nuſance, 


| and then lets it; the continuance by the leſſee has been 


held a nuſance, and that action lies againſt him. Cro. 
Jac. 373. Moor 35 3. But it is ſaid in another caſe of this 
nature, that admitting the plaintiff might have an aſhiſe 
of nu/ance againſt the builder, the leſſor, he cannot have an 
action againit his leſſee, becauſe it would be waſte in him 
to pull it down; but the plaintiff may abate the zuſance 
ſtanding on his own ground; yet where the thing done is a 
nu/ante per intervalla, as a pipe or gutter, action lies 
againſt the leſſee, becauſe every running is a freſh auſance; 
and if a man have a way over the ground of another, and 
ſuch other ſtops that way, and then demiſes the ground, 
an action lies againſt the leſſee for continuing this a ue. 
1 Mod. 54. 3 Salk. 248. | : 
If a perſon aſſigns his leaſe with a nu/arce, action lies 
againſt bim for continuiog it, becau/z the leaſe was tranſ- 
fired with the original wrong, and his aſſignment confirms 
the continuance; beſides he hath a rent as conſideration 
for the continuance, therefore he ought to anſwer the da- 
mages occaſioned by it. 2 Salk. 460. 2 Cre. 272, 555, 
If a nuſance is levied in an houſe, Sc. to the prejudice 
of another, and then the houſe is aliened; action of the 
caſe lies againſt him that levied it, and alſo againſt the 
alienee for continuing it, by ſtat. 13 Ed. 1. c. 24. | 
If a fair or market be {et up to the auſance of another, 
the party grieved may have his writ or action. F. N. B. 
187. 2 Saund. 173. Lutw. 69, 91. A nuſance in a 
church-yard, is properly, of eccleſiaſtical cogniſance. 
Carthew 152. If a man ſtraiten a way only, and do not 
ſtop it up, action of the caſe lieth, not aſſiſe of zuſance. 
33 H. 6. c. 26. But for ſtopping ſuch way belonging to 
a freehold tenement, an aſſiſe will lie; and where one 
may have aſſiſe of nu/ance for an injury to his way, there 


2- 


\ 
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he ſhall not have action of reh. 19 H. 6. 20. 
Abr. 468. This means 7 7 wi o armis, 8 * 
tion «pon the caſe, will undoubtedly lie. 
When a man bath but a term of years in a hoſe or 
lands, and not a freehold, he ſhall not have an affife of 
auſance; but action upon the caſe, New Nay, Br, 10 
Writs of nuſance, called wicontie!, are to be made at the 
election of the plaintiff, determinable- before the juſlices 
of either beach! or the juſtices of aſſiſe of the count 
being in nature of aſſiſes, Wc. 6 K. 2. c. 3. 12 
Making great noiſes in the night; a auſance indictable 
1 Strange 704. Keeping gunpowder in great quantities 
a nuſance. 2 Strange 1167. See Highnoay. | 
Tho? in the preceeding head, an aſſiſe of nuſante is of. 


| ten mentioned, yet that mode of proceeding is now grown 


obſolete. The method is, if it is a ae to many to 
indict, if any individual ſuſtains a peculiar injury, an ve. 
tion on the caſe lies, to recover an adequate ſatisfaRion 
in damages, 

If, after a plaintiff hath recovered a verdiQ, and da- 
mages, for the erecting and continuing or for the continu- 
ing of a nuſance, and the defendant does not remove it, 
actions may be brought ad infnitum, for the continuance, 
unleſs defendant ſubmits to remove the nuſance, but on 
a ſecond action generally, a jury will give large da- 
mages, and on a third, very exemplary damages. 

For more learning on this ſulject, ſee 16 Vin. Abr. 52. 
Nuſance, | 28 81 

Nutmegs, (Nacet mu/cate) Is a ſpice well known to 
all, mentioned among ſpices that are to be garbled. x 
Tac. 1. c. 19. 

Nutrimentum, Nouriſhment, particularly applied to 
breed of cattle. Duilibet cuſtumarius domi na non debet 
vendere equum maſculun negue bovem de proprio nutrinieiito 
uo. Paroch. Antiq. 401. ED 

Nyas (Nidarius accipiter) A hawk or bird of prey, 
Litt, Di#. D 


O. 


ö 


Is an adverb of calling; or interjection of ſorrow: 

9 And the ſeven Antiphones, or alternate hymn of 
ſeven verſes, &c. ſung by the choir in the time of Advent 
was called O, from beginning with ſuch exclamation. In 
the ſtatutes of St. Paul's church in London, there is one 
chapter, De faciendo O. Liber. Statut. MS, f. 86. 5 

Dath, (Sax. Zoib, Lat. Juramentum) Is an affirmation 
or denial of any thing, before one or more perſons who 
have authority to adminiſter the ſame, for the diſcovery 
and advancement of truth'and right, calling God to wit- 
neſs, that the teſtimony is true; therefore it is termed Sa- 
cramentum, a holy band or tie: it is called a corporal oath 
becauſe the witneſs when he ſwears ,lays his right-hand 
on the Holy Evangelifts, or New-Trflament. 3 Inſt. 165. 

There are ſeveral ſorts of oarhs in our law, viz. Jura- 
mentum promiſſionis, where oath is made either to do, or 
not to do, ſuch a thing. Turamentum purgationis, when 
a perſon is charged with any matter by bill in Chancery, 
Sc. Juramentum probationis, where any one is produced as 
a witneſs, to prove, or diſprove a thing: And Juramen- 
tum triationis, when any perſons are ſworn to try an iſſue, 
Sc. 2 Nel. 1181. 

All carbs muſt be lawful, allowed by the Common 
law, or ſome ſtatute; if they are adminiftred by perſons 
in a private capacity, or notYuly authorized, they are co- 
ram non judice, and void; and thoſe adminiſtring them are 
guilty of a high contempt, ſar doing it without warrant of 
law, and puniſhable by fine and impriſonment. 3 bf, 
165. 4 Inf, 278. 2 Roll. Abr. 257. 

One who was to teſtify on behalf of a felon, or per- 
ſon indicted of treaſon, or other capital offence, upon an 
indictment at the King's ſuit, could not formerly be exa- 
mined on his oath for the priſoner againſt the King; tho' 
he might be examined without oa7h + but by a late ſtatute, 
witneſſes on behalf of the priſoner upon indiAments are 
to be ſworn to depoſe the truth in fuch manner as witneſ- 
ſes for the King; and if convicted of wilful perjury 


ſhall ſuffer the puniſhment inflited for ſuch — [ 
5 urs 


* / 


OAT 


8 
. for 2 miſdemeanor, was to be on /h before this 
ſtatute. 2 Hawh. P, C. 434» 


A who is to be a witneſs in neanſe may have 
; hb; given him, one to Tpeak the truth to | 
w_—— al view Fuste himſelf, or 
hings which are not evidence in the cauſe; the | 
| other to give'teſtimony in the cauſe in which he is pro- 
the former is called the oa/b upon a | 


things as the court ſhall 
other t 


duced as a witneſs: $i 
— tee: Paſch. 23 Car. B. R. 


If oath be made againſt dath in a cnuſe, it is 2 now /iquer | 
to the court which oarh is true; and in ſuch caſe the | 
court will take that vatb to be true, which is to affirm a | 
verdict, judgment, We. as it tends to the expedicting of | 


at of the par- 


1 


juſtice. 2 Lil. Abr. 247. n 
ja A voluntary oath, by conſent and agreement 


ties, is lawful as well as a compulſory at; and in ſuch | 
caſe, if it is to do a ſpiritual thing, and the party fail, 
o letione fidei; if 
to do a temporal thing, and he fail therein; he may be 


he is ſuable in the eccleſiaſtical court, 


buniſbed in B. R. Adjudged on afſumfir, where if the 
Lefendunt would Saks — before ſuch a perſon, the 
plaintiff promiſed, We. Cro. Car. 486. 3 Salt. 248. 
- By the Common * se. of juſtice are bound to 
take an oarh for the due execution of juſtice. Tris. 22 
Car. 1. B. R. Though if promiſſory oath; of officers are 
broken, they are not puniſhed as perjuries, like anto the 
breach of =_ oaths; but their offences ought to be 
_ puniſhed with a fevers fine, Je. Wood's Inf. 412. An- 
ciently at the end of a legal oath, was added, So belp me 
God at bis boly dome, i. e. judgment; and our anceſtors 
did believe, that a man could not be fo wicked to 
call God to witneſs any thing which was not true; 
but that if any one ſhould be perjured, he muſt con- 
tinually expect that God would be the revenger: And 
thence probably purgarions of criminals, by their own 
oaths, and for great offences by the oaths of others, were 
allowed. Malnſs. lib. 2. c. 6. Leg. Hen. 1. c. 64. 
Oaths to the government. By Magna Charta, the oaths 
of the King, the biſhops, the King's counſellors, ſheriffs, 
mayors, bailiffs, Oc. were appointed, 9 H. 3. The aaths 
of the judges of both benches; and of the clerks in Chan- 
cery and the curſitors, were ordained by 18 EZ. 3. fl. 4. 
and ſee 14 E. 3. fl. 1. c. 5. 1 

Eecleſiaſtical perſons are required to take the oaths of 
ſupremacy, &c. And clergymen not 29 the oaths, 
on their refuſal being certified into B. R. c. incur a 
præmunire. 1 Eliz, cap. 1. Officers and ecclefiaſtical 
perſons, members of parliament, lawyers, Or. are to 
take the carb of allegiance, or be liable to penalties and 
diſabilities. 7 Fac. 1. c. 6. . 

Perſons ſhall take the oarhs, and receive the facrament, 
to qualify them to bear any office of magiſtracy In cor po- 
tions. 13 Car. 2. c. i. | ker. 

And officers of the lieutenancy and militia are required 
to take the oaths by 13 Car. 2. c. 6. All perſons that 
bear any office, civil or military, or receive any ſalary, 
&c; from the King, are to take the oarhy of allegiance 
and ſupremacy ;z and perſons refuſing ate diſabled, &c, 
25 Cay, 2. e. 2. By the 1 . & M. Sg. 1. c. 6. the 
coronation oarh was altered and regulated; and the oaths 
of allegiatice and ſupremacy abrogated, and others ap- 
pointed to be taken and enforced, on pain of diſability, 
Oc. by 1 V. & M. e. 8. and 7 g V. z. c. 27. 

All that bear offices in the government, peers and mem- 
bers of the Houſe of Commons, eceleſtaſtical perſons, 
members of colleges, ſchool-thdfters, preachers, Kane 
at law, counſellors, attornies, ſolicitors, advocates, 
Proctors, &fe, are enjoined to take the oarhs of alle. 
giance, L and abjuration; and perſons neglect- 
ing or refuſing, are declared incapable to execute their 
offices and employments, difabled to ſue in law or equity, 
to be guardian, executor, &c, or to receive any legacy 
or deed of gift, to be in any office, &c, and to forfeit 
five hundred pounds. | | 

This extends not to conſtables, and other pariſh offi- 
cers, nor to bailiffs of manors, &c, 13 


* » Co . 


The Stat. 1 Aan. e. 22. obliges the sel. g the ab- 


juration carb, with alterations: Aud by 4 Hin. c. 8. the | 


And the evidence for the defendant in ah ap- 
ital or not, or on indictment or infor- 


ſuſpected 


oath of abjuration is ſettled after the death of Queen 
Amie, without ifſue. Alſo the carb of abjuration, with 
farther 'alterations relating to the Protgflant Succeſſion, is 
required to be taken by the 1 Geo. 1. c. 13. And by k 
late ſtatute, all perſons are to take the oarhs to govern- 
ment, or regiſter their eftates, on pain of forfeiture, Wc, 
9 Geo. 1. e. 24. | 3 io 

There are almoſt every other ſeſſions acts made for in- 
demnifying perſons, who have omitted to qualify them- 


ſelves'for offices and promotions within the time limited 


by law, and for allowing further time for that purpoſe. 
Ste Papiftr. 
Pin, maintaining an barh to be unlawpid, att puniſh- 
able by fine arid impriſonment, Cr. Star. 13 2 14 Car. 2. 
Two juſtices of peace have power to tender the bath tb 
rſons; and if they refuſe them, it is to be 
certiſted to the next quarter- ſeſſions, and from thence into 
B. R. and the offenders ſhall be adjudged Popiſh recq- 
ſants convict, and forfeit lands, goods, &c, but it hat 

been held that a perſon cannot be ſaid to refaſe the our 
uhleſs they are read or offered to be read to Him. Oarhs 
maſt be taken in the very words expreſſed in the cds, anll 


cannot be qualified; yet uſing the words {x conſcieyce; 


inſtead of my conſcience; or Sea of Rome, inftead of Sit of 
Rome, is not material. 1 Baff. 197, See Black, Com. 
1 J. 368. 4”. 115, 116, 123. | | 
Oatmeal. Selling corrupt oatmeal, is puniſhable by 
ſtatute: It ſhall be forfeited for the ſecond offence, Et. 
See 51 Ed. 1. Pult. Kaltnd. Stat. 323. 
bedietitia, In the Canin law is uſed for an office, or 
the adminiſtration of it: whereupon the word dbedjentialis, 
in the ptovincial conſtitutions, is taken for officers under 
their ſuperiors. Can. Law, cap. 1. And as fome of 
theſe offices conſiſted in the collection of rents or penſions, 
rents were called obedientie ; quia colligebuntur ab obedien= 
tialibuu. Bot though obrdientia was a rent as appears 
Hovedin, in à general acceptation of this word it extended 
to whatever was enjoined the monks by the abbot; and 
in a more reſtrained ſenſe to the cells or farms which bo- 
longed to the abbey to which the monks were ſent; vi 
cju/dem obedientiæ, either to look after the farms, or to 
collect the rents, Hr. Probibemus ne redditus 9 ⁰ 
obedientias wocant ad firmam teneunt. Mat. Paris, Aun. 
1213. be 9 2 GH 
Obit; Tat.) Signifies a funeral ſolemnity or office 
for the dead, moſt commonly performed when the corpſe 
lies in the church uninterred ; Alſo the anniver/ary office. 
2 Cro. 51, Dyer 3t3. Theanniverſary of any perſon's 
death was called the bit; and to obſerve ſuch day with 
prayers and alms, or other commemoration, was the keep- 
ing of the obit: In religious houſes they had a regiſter, 
wherein they entered the obits or obitual days of their 
founders or benefactors, which was thence termed the 
obituary. The tenure of obit or chantry lands is taken 
away and extinct, by 1 Ed, 6. c. 14. and 15 Car. 2. 
Co Qs 
Dbjurgatrices, Are ſcolds or unquiet women, puniſh- 
ed with the cucking-fool, MS. LL. Lib. Burg. Villæ de 
2 temp. Hen, 2. See Cafligatory, and Duci- 
inp-Stool, 
Oblats gifts or offerings made to the King by any ef 
his ſubjects, which in the reigns of King Jobs and King 
Hen. 3. were ſo carefully heeded, that they were entered 
into the Fine Rolls under the title of Oblara; and if not 
paid, eſteemed a duty, and put in charge to the ſheriff, 
Philips of Purwveyance. In the exchequer it ſignifies old 
debts, brought as it were together from precedent years, 
and put on the preſent ſheriff's charge. Prad. Excheg. 78. 
Dblations, /oblationes) Are thus defined in the Canon 
law: Dicuntur, quacunqut 4 piis fidelibuſqus Chriftianis 
Nruntur Deo & Ecclefiz, five res ſelidæ five mobiles font. 
elm, de Concil. tom. 1. p. 393. The word is often 
mentioned in our law books; and formerly there were 
ſeveral ſorts of ob/ations, viz. oblationes altarir, which the 
prieft had for ſaying maſs ; oblationes defanForum, which 
were given by the laſt wills and teſtaments of perſons dy- 
ing to the church; oblationts mortuorum, or funeralet, given 


at burials; oblationts pexitentium, which were given by 
| perfons' penitent; and — peatoceſtales, Ve. 


0 B V 


| The chief or priacipal feaſts for the oblations of the al. 
far, were All Saints, Chriſimas, Candlemas, and Eafler, | 


which were called Oblationes guatwor principales ; and of 
' the cuſtomary offerings from the pariſhioners to the pariſh- 
prieſt, ſolemnly laid on the altar, the maſs or ſacrament 
offerings were uſually three-pence at Chrifmas, two-pence 
at Zafer, and a penny at the two other principal feaſts; 


Under this title of ob/ations were comprehended all the 


accuſtomed dues for ſacramentalia or chriitian offices; and 

alſo the little ſums paid for ſaying maſſes and prayers for 

the deceaſed. MKennet's Gloff. 
Oblationes funerales were often 


of the pariſh; to which old cuſtom we owe the original 
of moritzaries, Sc. And at the burial of the dead, it was 
uſual for the ſurviving friends to offer liberally at the 
altar for the pious uſe of the prieſt, and the good eſtate of 


the ſoul deceaſed, being called the Seu Seat: In North 


Wale: this uſage till prevails, where at the rails of the 
communion table in churches, is a tablet conveniently 
fixed, to receive the money offered at fuaerals accordin 
to the quality of the deceaſed; which has been a 
to be a providential augmentation to ſome of thoſe poor 
churches. Kennet's Glo, At firſt the church had no 
other revenues beſide theſe ob/ations, till in the fourth 
century it was enriched with lands and other poſſeſſions. 
Blount. | | 

OZlations, Ic. are in the nature of tithes, and may be 
ſued for in the ecclefiaſtical courts, and it is ſaid are in- 
cluded in the at 7 8 . z. c. 6. for recovery of ſmall 


rithes under 40s. by the determination of juſtices of 


peace, &c. Count. Pan. Compan. 137, 138. 5 

Obligation, (o4/igatio) Is a bond, containing a penalty, 
wwith a condition annexed for payment of money, per form- 
ance of covenants, or the like: it differs from a bill, 
which is generally without a penalty or condition, though a 
bill may be ob/igatory. Co. Lit. 172. And obligations 
may be by matter of record: as ſtatutes and recognizances, 
to which there are ſometimes added defeaſances, like the 
condition of an obligation: but when the obligation is 
fimple, or ſingle, without any defeaſance or condition, 
it is moſt properly called ſo, 2 Shep. Abr. 475. Simony 
or uſury againſt the ſtatutes, is pleadable in avoidance of 
obligations, &c. See Bond. See allo Stat. 38 Ed. 3. fl. 1, 
c. 4. 4 Ann. c. 16. ſed 12, 13. 
and as to the King 13 R. 2. fl. 1. c. 14. 33 H. 8. e. 39. 
ſe. 50, &c. and Tab. to Stat. tit. Debts to and from the 
King. See farther as to Obligations, 16 Vin. Abr. and 
3 New Abr. tit. Obligation; and ſee Condition, 


Obligoz, Is he who enters into an obligation, and 
obligee the perſon to whom it is entered into. ; 
Before the coming in of the Normans, writings obliga- 

tory were made firm with golden croſſes, or other ſmall 
figns or marks. But the Normans began the making ſuch 
bills and obligations with a print or ſeal in wax, impreſſed 
with every one's ſpecial fignet, atteſted by three or four 
witneſſes. In former time many houſes and lands thereto 
paſſed by grant and bargain, without ſcript, charter or 
deed, only with the landlord's ſword or helmet, with his 
horn or cup; and many tenements were demiſeg with a 
ſpur or curry-comb, with a bow or with an arrow. Cowell. 
See Wang. | 

Obolara terra, Is, according to ſome accounts, half 
an acre of land; but others hold it to be only half a perch. 
Spelm. Gl. 

Obventions, / obventiones) Are offerings or tithes ; and 
oblations, obventions and offerings are generally the ſame 
thing, though obwention has been eſteemed the moſt com- 
prehenſive. 
formerly the ob/ations and obwentions; for which a remedy 
is given by law ; but the tithes and profits ariſing to the 
London clergy are now ſettled and appointed by act of par- 
liament. Count. Parſ. Compan. 138, Rents and revenues 
of ſpiritual livings are called obwentions. 12 Car. 2. c. 11, 
Margeria Comitiſſa de Waravick Univerſ;s Sanctæ Ma- 
tris Eccleſiæ filiis, &c dedi omnes obventiones tam in deci- 
mis majoribus & minoribus, guam in aliis rebus de aſſartis 
de M. kg decimam pannagii, Sc. MS, penes Wil, Dug- 
dale, Mil. See Oblations, | 


2 Geo. 2. c. 25. ſe. 3. 


The profits of the churches in London were 


| | breaking clods. See Spelman's G/ 
the belt horſe of the de- - ary, 
fun, delivered at the church gate or grave to the prieſt | 


o c 0 


7 * taken for a tribute which the lord im 
on his vaſlals or tenants; proprer o 
aliarum neetiſſtatum. F 4 flo. 1. — e 
Occaſſonari, f to be chirged or loaded with 
payments, or occafional penalties, Mon propter hoc occa. 
ſionentur coram domino rege & juſliciariiz, Stat, Ed 1 
Anno 21. 80 in Flea, Iia guod 19% vigilatores non oce 
ſionentur. Lib, 1. cap. 24. par. 7. | | - 
Occaſlones, Are A art, whereof Manwood ſpeaks at 
large; the word is derived ab occands, i, e. harrowing or 


verbo EJartum, 
Occaſiones nun. 
Cap. 13, | 


Eſarta yy dicuntur que apud Ifdorum 
any. * Niger Scac. par, 1, 
ccupant, (occupans) Is he who firſt gets 
a thing, An iſland in the ſea, precious | vo tpi Fol 
ſhore, and treaſure diſcovered in a ground that has no 
particular owner, by the law of nations belong to him 
who finds them, and gets the firſt occupation of them 
Treat, Laws 342, See Literary Property, and Black, Com. 
2 V. 3, 8, 258, 400. | | x 
The law of occupancy is founded upon the law of na. 
ture, viz. Quod terra manint wacua oecupanti conceditur, 
So as, upon the firſt coming of the inhabitants to a new 
country, he who firſt enters upon ſuch part of it, and ma- 
nures it, gains the property (as is now uſed in Cornwall 
Se. by the laws of the Srannaries, under certain regula- 
tions, for which ſee the Stannary /aws) ; ſo that it is the 
afuil poſſeſſion and manurance of the land, which waz the 
firſt cauſe of occupancy, and conſequently is to be gained 
by actual entry. Sid, 347. Geary v Bearcroft, 
Where a man finds a piece of land which no other poſ- 
ſeſſes or hath title unto, and enters upon the ſame, this 
gains a property, and a title by e but this man- 
ner of gaining property of lands has long ſince been of no 
uſe in England; for land now poſſeſſed without any title 
are in the crown, and not in him who firſt enters. 1big, 
218. Though an eſtate for another's life, by our ancient 
laws may be gotten by occupancy: As for example; ſup- 
poſe A. had lands granted to him for the life of B. and 
died without making any eſtate of it; in ſuch caſe, who- 
ever firſt entered into the land after the death of 4. got the 
property for the remainder of the eſtate granted to 4. for 
the life of B. For to the heir of 4. it could not go, not 
being an eſtate of inheritance, but only an eſtate for an- 
other man's life ; which was not deſcendible to the heir, 
unleſi he be ſpecially named in the grant; And the executors 
of A. could not have it, as it was not an eſtate teſtamen- 
tary, that it ſhould go to the executor as goods and chat- 
tels; ſo that in truth no man could intitle himſelf unto 
thoſe lands: therefore the law preferred him who firſt 
entered and he was called occupans, and ſhould hold the 
land during the life of B, paying the rent, and perform- 
ing the covenants, &c, * Een. 1. And not only if 
tenant pur terme d auter vie died, living ceſay gue vit; but 
if tenant for his own life granted over his eſtate to another, 
and the grantee died before him, there ſhould be an «c- 
cupant, Co. Lit. 41, 388. But this doctrine is altered 
by ſtatute, See poſe, 
A man cannot be an wears but of a void poſſeſſion ; 
and it is not every poſſeflion of a perſon entering 
that can make an occupancy, for it muſt be ſuch as 
will maintain tre/paſi without farther entry. Vaugh. 191, 
192. Carter 65, 2 Keb. 250, There can be no occur 
pancy by any perſon of what another hath a preſent right 
to poſſeſs : Occupancy by law muſt be of things which have 
natural exiſtence, as of land, tc, and not of rents, ad- 
vowſons, fairs, markets, tithes, Ce. which lie in grant, 
and are incorporeal rights and eſlates ; and there cannot 
be an occupant of a copyhold eſtate, Yaugh. 190. Meds 
ca. 66. And occupancy of land in our law now ſeldom 
happens; leaſes and grants being generally made to the 
leflees or grantees, and their heirs, during the life of 
ceſluy que wie, whereby the lands for the remainder of the 
term deſcend to the heir, He. Wood's It. 216, By fta- 
tute, any eſtate pur auter vis ſhall be deviſeable by will 
in writing ; and if no deviſe thereof be made, but the 
heir become ſpecial occupant, it ſhall be aſſets in his hands 
by deſcent to pay debts; and if there be no ſpecial occu- 
pant, it ſhall go to the executors or adminiſtrators of the 


party who had the eſtate, and be aſſets in their hands, 
29 Car. 


22 | F K 91 
f - £ 


. 2. e. 3, It hath been adjudged, that an heir, 
3 e. mal be charged on this ſtatute with pay- 
ment of debts only, not legacies, except deviſed particu- 
Jarly out of the eſtate; and that an eſtate pur aurer vie 
belonging to an inteſtate, was not diſtributable, for not- 
withſtanding the alteration by the ſtatute, it remains a 
ſreehold ſtill; and the amendment of the law in this par- 
ticular; was only deſigned for the relief of creditors; that 
if it came to the heir by reaſon of a ſpecial occupancy, it 
ſhould be in his hands aſſets by diſcent; . that is; liable to 
the payment of thoſe debts where the heir is chargeable, 
and of thoſe only: but if there was no ſpecial occupant, then 
it ſhould go to the executors or adminiſtrators; f. &. they 
ſhall be in the room of the occupant, and it ſhall be aſſets 
in their hands, i. e. they mall be bound to pay the debts 
of the deceaſed to the value thereof; ſo that it is not fo 
much as aſſets to pay legacies, except ſuch as are deviſ- 
ed particularly thereout, the ſtatute making it aſſets only for 
this particular intent, to pay creditors: and no debts ap- 
pearing in this caſe; the adminiſtrator 18 as it were the 
occupant, and ſhall not be compelled to make any diſtri- 
bution thereof, as he ſhall of goods and chattels, accord- 
ing to 22 & 23 Car. 2. c. 10.' Mich. 8 V. z. B. R. 
2 Salk, 464. Oldham v. Pickering. : 

The true ground of occupancy is, that anciently all 
trials of titles were by real actions, therefore he who had 
the freehold Was one, to whom the law had a Special te- 

ard, The ancient law, for many reſpects, did not al- 
Jow leaſes for above 40 years, till 21 Hen. 8. 15. Be- 
fides, there was reaſon too, that not only he who had 
right paramount, might know how to try his action, but 
that the lord might know how to avow for his ſervices 
(which were conſiderable things formerly); he ought 
to know who was his tenant, therefore the law pro- 
vided there ſhould be a perſon on whom he ſhould avow ; 
per Bridgman Ch. J. Cart. 65. in the caſe of Geary v. 
Bearcroft. | ; 
The ſubje& and object of the occupant are only ſuch 
things as are capable of occupancy, and not the freehold 
at all; into which he neither doth, nor can enter; but 
the law cafts the freehold immediately upon him who hath 
made himſelf occupant of the land, 'or other. real thing 
whereof he is occupant, that there may be a tenant to 
the præcipe; per Vaughan Ch. J. Hill. 19 & 20 Car. 2, 
Ih the nw 0 of Holden v. Smallbrooke. — 
Lee farther, 27 I. 31. 2 Rol. Abr. 151. Cro. Elix. 
158. Lev. 201. Geary v. Bearcraft. 6 Mad. 63, 68. 


Mich. 2 Ann, B. R. Smartle v. Penhallow, See 16 Vin, | 


Abr. tit. Occupant ; and ſee Life-Eſtare. | 
Occupation, (occupatio) Signifies in our law uſe or 
tenure; as we ſay, ſuch land is in the tenure or occupa - 
tion, of ſuch a man, that is, in his poſſeſſion or manage- 
ment: Alſo it is uſed for a trade or myſtery. 12 Car, 2. 


c. 18, 249. And occupationes at large are taken for pur- 


preſtures, intruſions and uſurpations; and particularly for 


uſurpation upon the King, by the flat. de Bigamis, c. 4. 
2 Infl. 27 2. | OHA Gout 

Occupavit, Is a writ that lies for him who is ejected out 
of his freehold in time of war; as the writ novel d:/eifin 
lies for one di/ſei/ed in time of peace. Ingham. 

_ The eighth day after any feaſt, incluſive, See 

tas. . 

Odhal right. Pontoppidan, in his Hiſtory of Norway 
(p. 290.) obſerves, that in the Northern languages oon 
fipnifies proprietas, and ALL totum. Hence he derives 
the 0DHAL right in thoſe countries; and hence too, per- 
haps, is derived the dal right in Finland, Qc. (See Mac 
Doual. Inft. par. 2.) Now the tranſpoſition of theſe 
Northern ſyllables, aLLHoDH, will give us the true ety- 
mology of the allodium, or abſolute property of the Feu- 
difls; as, by a ſimilar combination of the latter ſyllable 
with the word FRE (which ſignifies a conditional reward 
or ſtipend) FEEHODH or feodum will denote ſtipendiary 
Property. Black. Com. 2 V. 45. n. < | 


Ddio c Atia, Was a writ anciently called breve de bono: | 


& mals, directed to the ſheriff to inquire whether a man 
committed to priſon upon ſuſpicion of murder, were com- 
mitted on juſt cauſe of ſuſpicion, or only upon malice and 

ill will: And if upon the inquifition it were found that 


, - 
Fd LES. 
7 a * 
Yet: 
th # 


| ſheriff to bail him; Reg. Orig. 133. Bras. Ib. 31 
cap. 20, Stat. 3 Ed. 1. cap, 11. But now taken 


9 Rep. 506. 

And the party committed, if intitled to be bailed; may 
have the cauſe of his commitment inquired into, and be 
diſcharyed on bail; by ſuing out an habear corpus. See 
Habeas Corpus. As to the writ De odio et atia, See 
Black. Com: 3 Fund tht © | 

Deconomus; Is ſometimes taken for an ad votate or de- 
fender; as, /ummus ſecularium oeconomus & protector Ec 
clgiæ. Matt. Paris. anno 1245. 0 | 


| - Deconomicus; A word uſed for the execiitor of a laſt 


will and teſtament, as the perſon who had the oecoromy or 
fiduciary diſpoſal of the goods of the deceaſed, Hf 
Dunelm. apud Whartoni Angl. Sacr. par. i. pag. 784. 

Offence, C delicdum) Is an aft committed apathft a law; 
or omitted where the law requires it, and puniſhable by 
it. Wiſtm. Symb, And all dffintes are capital, or act: 
capital, thoſe for which the offender ſhall loſe his life: ne 
cupital, where an offender may forfeit his lands and goods, 
be fined or ſuffer corporal puniſhment; or both; but not 
loſs of life. H. P. C. 2, 126, 134. Capital offeices are 
comprehended under high treaſon, petit tredſon, and felony > 
Offences not capital include the remaining part of the Pleas 
of the Crown, and come under the title of Mi/Zemzayor:, 
An offence may be greater or leſs, according to the place 
wherein it is done. Finch. 28. But the offence will be in 
equal degree in them, who are equally tainted with it; 
and thoſe who act and conſent thereto, are alike offenders, 
5 Rep. 80. Some offences are by the Common law; but 
moſt by ſtatutes; ee * 

Offerings, Are reckoned among petſonal tithes, pay- 
able by cuſtom to the parſon or vicar of the pariſh, either 
| occaſionally; as at ſacraments, marriages, chriſtenings, 
churching of women, burials; &c, or at conſtant times, 
as at Eafter, Chriſtmas, c. Count. Pari. Compit. 137, 
Stat. 2 & 3 Ed. 6. Stat. 32 Hen. 8. cap. 7. ect. 2. 
inforces the payment of offerings according to the cuſtom 
and places where they grow due. Vide Ob/atiohs. 


who ought to pay offerings, ſhall yearly pay to the parſon, 
vicar, proprietary, or their deputies, or farmers of the 
pariſhes where they dwell; at ſuch four offering-days as 
heretofore within the ſpace of four laſt years paſt hath been 
accuſtomed, and in default thereof ſhall pay for their ſaid 
offerings at Zafter following, 
The four offering-days are Chriftmas, Zaſr, Mit- 
Juntide, and the feaſt of the dedication of the pariſh- 
church. Gid/. 739. / 
Offerings of the King, All Hering made at the Holy 
Altar by the King and Queen, are diſtributed amongſt 
the poor, by the dean of the chapel : There are twelve 
days in the year, called Offering Days, as to theſe Fer- 
ings, viz. Chriſtmas, Eafter, Whitſunday, All Saints, New 
Year's Day, Twelfth Day, Candlemas, Annunciation, AJ 
cenfion, Trinity Sunday, St. John Baptiſt, and Michael- 
mas Day: All whichare high feſtivals. Lex Conflitution, 
184. 

The offering commonly made by Jams 1. was a piece 
of gold, having on one fide the portrait of the King 
kneeling before the altar, with four crowns before him ; 
and circumſcribed with this motto, Quid retribuam Domino 
pro omnibus que tribuit mibi? And on the other fide, a 
lamb lying near a lyon, with this inſcription, Cor contri- 
tum & humiliatum non deſpiciet Deus, Ibid. 
 Dffertozium, Is uſed for a piece of filk, or fine linen, 
to receive and wrap up the offerings or occaſional obla- 
tions in the ehureh. Statut. Eccl. S. Pauli London, MS. 
Fol. 39. — Offertorium % Sindonem ſericeam, ſeu lentea= 
men, in quo fidelium oblationes reponebantur Sometimes 
this word fignifies the offerings of the faithful; or the 
place where they are made or kept: Sometimes the ſing- 
ing at the time of ſacrament, c. * | 
Dffice, (Offciuam) Signifies that function by virtue 
whereof a man hath ſome employment in the affairs of 
another, as of the King, or of another perſon. Cowell. 
It is ſaid that the word officium principally implies a 
duty, and in the next place the charge of ſuch duty; and 


be was Not guilty, then there iſſued another writ to the 


that it is a rule, that where one man bath to do with 
another's 


away, by fat. 28 E4, 3. cap. 9. S. P. C. 77. 2 Tnfl. 42. 


By ſtat. 2 & 3 Ed. 6. cap. 13. ſeck. 10. All perſons 
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another's affairs againſt his will, and without his leave, 
that this is an office, and he who is in it, is an officer. 
Carts, 478. | N 34746 
There is a difference between an office and an employ- 
ment, every office being an employment; but there are 
employments which do not come under the denomination 
of offices ; ſuch as an agreement to make hay, plough 
land, herd a flock ; Cc. which differ widely from that of 
ſleward of a manor, &c. 2 Sid. 142. 3 
By the ancient Common law, officers ought to be ho- 
neſt men, legal and ſage, & gui melius ſeiat & poſit officio 
illi intendere; And this, ſays Lord Cale, was the policy 
of prudent antiquity, that officers did ever give grace to 
the place, and not che place, only to grace the officer. 2 
P 
Officers are diſtinguiſhed into civi/ and military, ac- 
cording to the nature of their ſeveral traſts. Carts. 


geen are public, or private; and it is ſaid, that 
every man is a public officer, who hath any duty con- 
cerning the public; and he is not the leſs a public 
officer, where his authority is confined to narrow limits; 
becauſe it is the duty of his office, and the nature of that 
duty, which makes him a public officer, and not the ex- 
teat of his authority. Careb. 479. | 

Alſo offices are diſtinguiſhed into ancient offices, and 
thoſe which are of a zexww creation ; and herein it is ob- 
ſervable, that conſtant uſage, hath not only ſanctified the 
firſt eftabliſhment of ſuch ancient offices, as have exiſted 
time out of mind, but alſo hath preſcribed and ſettled the 
manner in which they have and are to continue to exiſt, 
in what manner to be exerciſed, how to be diſpoſed, e. 
9 Co. 97. Co. Elix. 636. 2 Roll. Abr. 182. Cro. 
Car. 513. 1 Show. 436. 

There is alſo another diſtinction of offices into jadicial, 
and miniſteria ; the fir/?, relating to the adminiſtration 
of juſtice, or the actual exerciſe thereof, maſt be exe- 
cuted by perſons of ſufficient capacity, and by the per /ons 
themfelyes to whom they are granted; and herein alſo 
ancient uſage and cuſtom muſt govern, 1 Jen. 109. 
Dev. 35. 9 Ce. 97» | | 

It may not be improper, here to conſider, 


1. Vo bath a right to create and grant, or affign an 
office ; and of one office being incident to anather. 

2. Of the offence of buying and ſelling an office, and what 
offices are prohibited to be thus diſpoſed of. 

3. What remedies a per jon having a right to an office muſt | 
purſue, to be let into the enjoyment of it, and bow a diſtur- 
bance is puniſpable. | 

4. Of the forfeiture of an office; and where for corruption, 
bribery, extortion, and oppre/frve proceedings, officers are pu- 


1. bo bath a right to create and grant, or aſſign an office; 
and of one office being incident to another. | 


The Kiog is the univerſal officer and diſpoſer of juſtice 
within this realm, from whom all others are ſaid to be 
derived ; yet he cannot creat a new office inconfiſtent 
with our conſtitution, or prejudicial to the ſubject, 12 
Co. 116. 1 Rol. Rep. 206. Carth. 478. 

There are three things, ſays Lord Cole, which have 


fair pretences, yet are miſchievous; 1ſt, new courts; | 


2d, azew offices; 3d. new corporations for trade; and as 
to new offices, either in courts or out of them, theſe, - 
cannot be erefted without act of parliament; for that 
under tbe pretence of common good, they are exer- 
eiſed to the intolerable grievance of the ſubject. 2 Ja,. 

40. 
: An office granted by letters patent for the ſole makin 
of all bills, informations and letters miſſive in the — 
of York, was held anreaſonable and void. 1 Je. 231, 
Moun/on v. Lyflere ; 

Que Chute petitioned the King to erect a new office 
for regiſtring all ſtrangers within the realm, except mer- 
chant rangers, and to grant the office to the petitioner | 
with or without a fee; and it was reſolved by all the 
judges, that the ereftion of ſuch new offices for the 


eit of a private peaſon, was againſt all law, of what 
2 | 


'O F Þ 


nature ſoever. 1 Cd. 116. and fey | | 
The King cannot. grant to any :perſon to hold à court 
of equity, tho he may grant cenere placita for the diſpen. 
—＋ of — — ſpecial truſt committed to the King, 
and not to be ii wi 1 
SSS ²˙ en nt Rei 
_ Where-ever one office is incident to another, ſuch ; 
cident office is regularly grantable-by him 1 "a 


principal office; and on this foundation it hath been held, 


that the King's grant of the office of count 
void, it being inſeparably incident to the = Aerie 
and could: not by any law or contrivance be taken away 
from him. 4 Co. 32. Mittox's caſe. 5 
So the office of chamberlain of the King's Bench priſon 
is inſeparably incident to the office of marſhal ; therefore 
a grant of the office of marſhal with a reſervation of the 
office of chamberlain is void. 1 Salk. 439. Per Holt Ch 
„ og © 03-5, 9 
So it hat n d, that the office of Exi 
of Loxdox and other counties in England, is — ge 
the office of Chief Juſtice of G. B. that therefore a 
grant thereof by the King, though in the vacancy of a 
Chief Juſtice, is null and void. Dyer 175. 4. pl, 25 
L. 152, and ſee dle. Par, Ca. Sir ul Hol 


Lord Coke ſays, that the juſtices of courts did ever ap- 
point their clerks, ſome of which after by pteſeription 
grew to be officers in their courts ; and this right which 
they had of conſtituting their own officers, is further con- 
firmed to them by Vim. 2. e. 30. Thereaſons are; 18, 
For that the law ever appoints thoſe who have the great- 
eſt knowledge and ſxill, to perform that which is to be 
done. adly, The officers. and clerks are but to enter, 
inrol, or effect that which the juſtices adjadge, award 
or order; the inſufficient doing whereof maketh the pro- 
ceeding of the juſtices erroneous, than which nothing 
can be more diſhonourable and grievous to the juſtices, 
8 to the party. 2 M. 425, 4 Mod. 173. 
Cl . | h | 


2, Of the offence of buying and ſelling an office, and what 
offices are prohibited to be thus di/pofed of. 


The taking, or giving, of a reward for offices of a 
public nature is ſaid to be bribery ; and nothing can be 
more prejudicial to the good of the public, than to have 
places of the higheſt concern, (on the due execution 
whereof, the happineſs of both King and people depends,) 
diſpoſed of not to thoſe who are moſt able to execute, 
but to thoſe who are moſt able to pay for them; nor can 
any thing be a greater diſcouragement to induſtry and 
virtue, than to ſee thoſe places of truſt and honour, which 
ought to be the rewards of choſe who by their induſtry 
have qualified themſelves for them, conferred on ſuch 
who have no other recommendation, but that of being 
higheſt bidders; neither can any thing be a greater temp- 
tation to officers to abuſe their power by bribery and ex- 
tortion, and other acts of injuſtice, than the conſideration 
of the great expences they were at in gaining their places, 
and the neeeſſty of ſometimes ſtraining a point, to make 
their bargain anſwer their expeQations, 2 Inſt, 148, I 
Hawk. F. C. 166—8, 9. It is faid to be malen is /e, and 
indiQable at Common law. Ney 102. Moor 781. 

For which reaſons among many others, it 1s expreſaly 
enated by 12 R. 2. . 2. That the chancellor, trea- 
ſurer, keeper of the Privy ſeal, Reward of the King's 
houſe, the King's chamberlain, clerk of the rolls of the 
juſtices of the one bench and of the other, barons of the 
Exchequer, and all others who ſhall be called to ot- 
dain, name, or make juſtices of the peace, theriffs, eſchea · 

tors, cuſtomers, comptrollers, or any other officer or 
miniſler of the King, ſhall be firmly ſworn that they 
ſhall not ordain, name or make any of the above- men- 
tioned officers for any gift or brokage, favour = 
ſection; nor that none who ſueth by himſelf, or by ot — | 
privily or openly, to be in any manner of affice, he 
be put in the ſame office, or in avy other, __ uf, : oy 
f 8 | [4 7 ” 
make all ſuch officers and miniſters, of 1 


O F F 


moſt la un 1 men, and ſuflicient to their eſtimation and 
knowledge. 


And by the 4 H. 4. c. 5. it is enacted, ö 
Nall let his bailiwick to farm to any man for the time he 


occupieth ſuch office. 


But the principal ſtatute relating to this matter is the 5 


i 6 Ed. 6. c. 16. 


Whereby it is enacted, That if any perſon bargain or 


ſell any office, or deputation of any office, or any part 
of any of them, or receive any money, fee, We, direct- 
ly or indirecly, or take any promiſe, &c. to receive any 
money, &c, directly, or indireQly,. for any office, or for 
the deputation of any office, or any part of any of them ; 
or to the intent that any perſon ſhould have, exerciſe or 
enjoy any office, or the deputation of any office, 'or any 


part of any of them, which ſhall in any wiſe concern the 


adminiſtration or execution of juſtice, or the receipt, &. 
of any of the King's treaſure, Ic. or the keeping of any of 
the King's towns, Qc. being for a place of ſtreügth and 
defence ; or which ſhall concern or touch any clerkfbip to 
be occupied in any manner of court of record wherein juſtice 
is to be miniſtred; that then every perſon, that ſhall 
ſo offend, ſhall not only loſe and forfeit all his and their 
right, intereſt and eſtate, in or to any of the ſaid office 
or offices, Sc. but alſo perſons who ſhall give or pay 
any ſum of money, Qc. or ſhall make any promiſe, &c, 
ſhall immediately be adjudged a diſabled perſon in 
the law to all intents and purpoſes to have, Sc. the ſaid 
office, &c. N 

« [t is further enacted, That bargains, ſales, promiſes, 
bonds, agreements, covenants and aſſurances, ſhall be 
void to and againſt him and them, by whom any ſuch 
bargain, Ic. ſhall be made.“ | 

„ Provided always, That this act ſhall not extend to 
any office, whereof any perſon is ſeiſed of any eſtate of 
inheritance; nor to any office of parkerſhip, or of the 
keeping of any park-houſe, manor, garden, chaſe or 
foreſt, or to any of them.“ 47 

& It is alſo provided, That this act ſhall not be pre- 
judicial to the chief juſtices of the King's Bench or 
Common Pleas, or the juſtices of aſſiſe; but that they 
may do in every behalf, concerning any office to be given 
or granted by them, as they might have done before the 
making this act.“ | 

In the conſtruction of the laſt mentioned ſtatute, the fol- 
lowing opinions have been holden, = 

1. That the office of chancellor, regiſter and com- 
miſſary in eccleſiaſtical courts, are within the meaning of 
the ſtatute, inaſmuch as thoſe courts do not only deter- 
mine matters which are brought before them pro /alute 
animæ, but alſo have the deciſion of diſputes concerning 
the lawfulneſs of matrimony, and legitimation of chil-- 
dren, which touch the inheritance of the ſubject; and 
alſo hold plea of legacies and tithes, Tc. in which re- 
ſpects they are courts of juſtice, Cro. Fac, 269. 3 Inf, 
148. 12 Co. 78. Salk, 468, 3 Lev. 287. 2 Yet. 
187, 267, | 

2, It hath been adjudged, that offices in fee are out of 
the ſtatute; for if the King be ſeiſed in fee of a baili- 
wick, and he demiſe the ſame to 4. who demiſes to B. 
rendring the demiſe to B. is not within the ſtatute; for 
offices in fee being excepted out of the ſtatute, under 
leaſes, of ſuch offices, are alſo excepted incluſively. 2 Lev. 
151. Ellis v. Ruddle. | 

3. It hath been reſolved, that the place of cofferer is 
within this ſtatute, and a perſon having once purchaſed 
this place is for ever diſabled to enjoy the ſame; and 
that the King is bound by this ſtatute. 3 Bulſ. 91. Sir 
Arthur Ingram's caſe, Co. Lit. 234. S. C. and there 
laid, that the King could not diſpenſe with this ſtatute 
by any non obflante. Cro. Fac:*385. S. C. cited. | 

4. It hath been agreed, that the ſale of a bailiwick of 
a hundred is not within the ſtatute, for ſuch an office 
doth not concern the adminiſtration -of juſtice, nor is it 
an office of truſt, 4 Leon. 33, Godboit's caſe. 4 Mod, 


223. S. C. cited. 8 | 

5- It hath been adjudged, that a ſeat in the fix clerks 
office is not within the ſtatute; being a miniſterial office 
only; and they are but under-clerks, who have ſo much 


A 


4 caſe, 


OFF 


able at Common law for the following reaſons ; iſt, Dif- 
couragement of merit and induſtry. - 2dly,- It occafions 
extortion and exaction of exceflive fees. 3dly; From its 
being a great charge to ſuits, Athly, It exempts the 
perſons, who enter, by theſe means, in a great meaſute 
from the due regulations under which they ought to be; 
for they are not ſo eaſily removed; as if they were at the 
will of him who hath the diſpoſal of them, Pajeb. 26 
Car. 2. in C. B. Sparrow v. Reynolds, + 

6. It has been held, that this ſlatute doth not extend 
to military officers; and that the y . & M. which re- 
quires, that every commiſſion officer, before his commiſ- 
ſion is regiſtted, ſhould take the oath there mentioned, 
that he had not directly or indirectly given any thing fot 
procuring the commiſſion, but the uſual fees, extended 
only to horſe, foot and dragoons, but not to the marines; 
Preced. Chan. 199. | ; 

7. It hath been adjudged; that the ſale of the dapu- 
tation of the office of provoſt marſhal of Jamaica, is not 
within this ſtatute; - becauſe this ſta: ute does not extend 
to the plantations, | 4 Mod. 222. Salt. 411. Blankard 
v. Galdy, 2 Mod. 45. S. P. undetermined, and there ſaid 
arguendo, that ſo good a law ſhould have as extenſive a 
conſtruction as poſſible. | 1 

8. In a writ on a judgment in Freland; it was held 
clearly that the office of clerk of the crown; and clerk of 
the peace, was within the ſtatute ; but that this law did not 
extend to Ireland, not being enacted there. Trin. 9 Geo. 
2. in B. R. Maccarty v. Wickford, | 
9. It hath been held, that one <vhbo makes a contra? 

for an office, contrary to the purport of this ſtatute, is 
ſo far, diſabled to hold the ſame that he cannot at 
time during life br reftored to a capacity of holding it by any 
grant or diſpenſation whatſoever. Hob. 75. Co. Lit, 234. 
Cro, Car. 361. Cro. Jac. 386. Ef OW AE 
10. It is held, that where an office is within the ſtatute, 
and the ſalary is certain, if the principal make a deputa- 
tion, reſerving a leſſer ſum out of the ſalary, it is 
good; ſo if the profits be uncertain arifing from fees, 
if the principal make a deputation, reſerving a certain 
ſam out of the fees and profits of the office, it is good; 
for in theſe caſes the deputy by his conſtitution is in 
place of his principal, yet he has no right to his fees, 
they ſtill continue to be the principal's; ſo that as to him 
it is only reſerving a part of his own, and giving away 
the reſt to another ; but where the reſervation or agree- 
ment is not to pay out of the profits, but to pay gene- 
rally a certain ſum, it muſt be paid at all events; and a 
bond for performance of ſuch agreement is void by the 
ſtatute. Salt. 468, 6 Mod. 234. Godolphin v. Tudor. 
| Comb. 356. S. P. ? 
11. It hath been held, that this being a public law, 
the judges ex officio are to take notice of it; but yet it 
ſeems the more regular and ſafe way to plead it; but it 
hath been reſolved, that a perſon in pleading this ſtatute 
need not alledge, that the party againſt whom it is plead- 
ed is not within any of the provi/o's or exceptions in the 


Sed gu. Allo vide 2 And, 55, 107. Smith v. Cotele- 


hill. vide Lad. Raym. 1245. ä 


3. What remedies a perſon having a right to an office muſt 
purſue, to be let into the enjepment of it, and how a diſturb- 
ance is puniſhable. 25 


It is held clearly, that an aſſiſe lay at Common law for 
an office, and that therefore tho* the ſtatute of Veſm. 
2. cap. 25. ſpeaks only of offices in fee, yet an aſſiſe lies 
for an office in tail, or for life; but this is to be under- 
ſtood of offices of profit, for of an office of charge and no 
profit, an aſſiſe does not lie. 8 Co. 47. a. John Webb's 

2 Inſt. 412. S. P. IN 

But a man ſhall not have an aſſiſe of the whole office, 
unleſs he be diſſeiſed of the whole; yet if a man be 
diſſeiſed of parcel of the profits of an office, he may 
have an afliſe for that parcel only, 8 Co. 49,6. 2 Nfl. 


{ 412. g : 


8 C In 


a ſheet for copying, He. but one judge held it not ſale. 


ſtatute; but that if he be, it muſt come on his ſide to 
ſhew it. Trin.g Geo. 2. in B. R. Macearty v. Wickford. 
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In an aſſiſe for an office newly erected and conſtituted, 
the demandant in his plaint muſt ſhew what fee or profit 
is granted for the exerciſe thereof ; for this office cannot 
have a fee or profit appurtenant to it, as an ancient office 
may, and for an office without fee or profit no aſſiſe lies. 
8 Co. 49. Webb's caſe. | 

But in an ailiſe for an ancient office, the demandant 
in his plaint need not ſhew what fee or profit is belonging 
to it, for it ſhall be intended there is ſome fee or profit. 
8 Co. 49. | 

In — aſſiſe for an office, the demandant muſt ſhew a 
ſeiſin; but it hath been held, that taking 3 4. for a 
capias againſt B. is ſufficient ſeiſin of the office of flizer 
de banco. 1 Rel. Abr. 270. | 

Alſo in an affiſe for an office, the demandant in his 
patent mult ſet forth a title. 3 Mod. 273. Savier v. 

An aſſiſe lies for the office of regiſter of the admiralty ; 
for though their proceedings are according to the Civil 
law, yet the right of their office is determinable at the 
Common law; ſo of the maſterſhip of an hoſpital, being 

a lay fee. 8Co. 47. 2 ff. 412. 11 Co. 99. 6. Dyer 


152. | 
A man may bring an action on the caſe for the profits 
of an office, tho? he never had ſeiſin. 1 Meg, 122. per 
Hale Ch. J. | 


An action by a perſon claiming an office againſt the 
perſon in actual poſſeſſion and receiving the fees is per- 
haps the moſt eligible method that can be purſued, to 
try the queſtion of right, | 

If the King grant the office of com ptroller of the cuſtoms 
to A. and B. durante beneplacito, and A. dies, and after= 
wards the King grants the ſaid office to C. and yet B. 
under pretence of ſurvivorſhip, exerciſes the ſaid office, 


and receives the profits thereof; C. may have an indebi-. 


| tatus afſumpfit for ſo much money had and received to his 
uſe. 2 Mad. 260. adjudged upon a ſpecial verdict between 
Arris v. Stute y. Alſo vide 2 Lev. 108. Cragg v. Norj«lk. 


And 1 Med. 122. 


4. Of the forfeiture of an office ; and where for corruption, 
bribery, extortion, and efpreſſive proceedings, officers are 


puniſhable. 


It is laid down in general, that if an officer acts con- 
trary to the nature and duty of his office, or if he refuſes 
to act at all, that in theſe caſes the office is forfeited, 11 
Ed. 4. 1. 6. 2 Roll, Aör. 155. | 

But herein it will be neceſſary to conſider more mi- 
nutely, what ſhall be ſaid to be ſuch acts as are contrary to 
the duty of his office, and how far the ſame (whether they 
are acts of omiſſion or commiſſion) amount to a forfeiture; 
wherein it hath been clearly agreed, that a gaoler by ſuf- 
fering voluntary eſcapes, by abuſing his priſoners, by 
extorting unreaſonable fees from them, or by detaining 
them in gaol after they have been legally diſcharged, and 
paid their juſt fees, forfeits bis office; for that in the 


rant of every office it is implied, that the grantee exe- 


Co. Lit. 233. 9 Co 


cute it faitbfully, and diligently, 


50. 3 Mod. 143. 
But it is held, that one negligent eſcape is not a for- 


feiture, though a voluntary one is, but that two ne- 
gligent eſcapes amount to a forfeiture. 39 Hen. 6. 33. 2 
Rell. Abr. 155. 2 ern. 173+ and ſee itat. 8 9 . z. 
cap. 27. tit. Gaoler. | 3 

There are, ſays Lord Coke, three cauſes of forfeiture 
or ſeizure of offices by matter in deed. 1ſt, By Abvu/er. 
zdly, Nenuſer. 3dly, Refuſal. 

iſt, Abuſer ; as by a marſhal or other gaoler's permit- 
ting eſcapes. | 

zdly, By nonuſer ; in which there is this difference, 
when the office concerns the adminiſtration of juſtice or 
the commonwealth, the officer ex ois ought to attend 
without requeſt, there by nonuſer or non- attendance 
the office is forfeited ; but where an officer is not obliged 
to attend, but upon demand or requeſt made by him 
whole officer he is, there, without ſuch demand or requeſt, 
there can be no forfeiture; and herein alſo Lord Coke 
in another place takes the following diverſity, viz, that 


o F F 


non · uhr of itſelf; without ſome ſpecial damage. 1 « 
feiture of privare offices, 8 is eee bk wn 
lic one, which concerns the adminiſtration of Juſtice wy 
'3dly, As to refuſal, he ſays, that in all caſes where 1 

officer is bound upon requeſt, to exercile his office if \ 
does not do it upen requeſt, he forfeits it; as if "i 
ſteward of a manor be requeſted by the lord to hold X 
court, if he does not do it, it is a forfeiture. 6 Ce q 
Co. Lit. 233. 6. | | ny 

If a gaoler leave his priſon door unlocked, ang the 
priſoners eſcape, it is not only a negligent but a volunta : 
eſcape, Cro. Car. 492. per cur”, 7 

If conditions io law, which are anvexed to offices, b 
not obſerved and fulfilled, the office is loſt for ever, f ; 
theſe conditions are as ſtrony and binding as expreſs . 
ditions; therefore if the office of foreſter, &c, deſcerg 
to an infant or feme covert, (where by law they may ſo 
deſcend) and theſe are not exerciſed by ſufficient deputies, 
they become ſorfeited. Co. Lit. 233. 6. 8 Co. 44. the, 
1 $56. Hard. 11. "2h 

oſufficiency is an original incapacity which cre 
forfeiture of an office; ſo if a FRY puts in _—_ 
into an office, which may be exerciſed by deputy, who 7 
ignorant and unſkiltful, this is a forfeiture of the office 
4 Mod. 29. arguendo. 3 ; 

If the King grants an office in any of the courts at 
Weſtminſter, the judges thay remove an officer for inſuf. 
ficiency, and they are the proper judges of his abilities. 
4 Mod. 30. arguendo. Where an officer may be re. 
rag but not abridged of his fee. 1 Rell, Rep. 

2-3. 

A philizer of C. B. being abſent two years, and having 
farmed out his office from year to year, without li- 
cence of the court, was diſcharged by the Chief Juſtice, ex 
afjenſu ſeciorum ſuorum, by words ſpoken openly in court; 
and tho? there was no record made of the diſcharge, nor 
no legal ſummons for him to anſwer to any accuſation, yet 
the diſcharge was held gcod. » Dyer 114. 6. pl. 64. 1 
Roll. Abr. 155. S. C. | : 

An officer was turned out, becauſe that he /poliavit gue- 
dam recorda contra officit ſui debitum; and it was objected, 
iſt, That it was not certain enough, becauſe not ſhewn 
what records: to which the court anſwered, that it would 
be prolix, and then he having ſpoiled the records, they 
are not perhaps to be had. 2d objection, That it may be 
he did it by chance, and!not wilfully ; to which the court 
ſaid, that the concluſion contra officii ſui debitum includes 
that, 1 Keb. 597. Pillington's caſe. 

But if the King grants an office which concerns truſt 
and diligence to two, and one is attainted, the entire 
office is forfeited to the King; for he cannot make one 
occupy in common with another. Plow. 180, 

Wherever an officer, who holds his office by patent, 
commits a forfeiture, he cannot regularly be turned out 
without a ſcire facias, nor can he be ſaid to be compleatly, 
ouſted or diſcharged without a writ of diſcharge ; for his 
right appearing of record, the ſame mult be defeated by 
matter of as high a nature. But for this ſee Dyer 155, 
198, 211. 9 Co. 98. Co. Lit. 233. Cro. Car, 60, 61. 
1 Sid. 81, 134. 8 Co. 44.6. 1 Koll. Abr. 5 80. 3 Mod. 
335. 3 Lev. 288. . 

All officers are puniſhable for corruption, and op- 
preſſive proceedings, according to the nature of the of- 
fence, either by indictment, attachment, action at the 
ſuit of the party injured, loſs of their offices, &c. 6 
Med. 96. 

But beſides the puniſhment by indictment, Cc. all 
courts of record have a diſcretionary power over their 
officers, and are to-ſee that no abuſes are committed 
by them, which may bring diſgrace on the courts them- 
ſelves: The court of King's Bench, by the plenitude 
of its power, exerciſes a ſuperintendency over all in- 

ferior courts, and may grant an attachment againſt the 
judges of ſuch courts for appreſlive, unjuſt, or irregular 
practice, contrary to the obvious rules of natural juſtice. 
Dyer 218. Palm. 564. 1 Salk. 210. ; . 

As to extortion by officers, it is ſo odious, (being 

more henious, as Lord Coke ſays, than robbery, as it 


is uſually attended with the aggravating fin of * 


— 


| 


chat it is puniſhable at Common law by ſine and impriſon- 
ment, and alſo by removal from the office in-the execu- 
tion whereof it was committed; and is defined to be, the 
taking of money, by any officer, by colour of his office, 
either avhere none is due, or not ſo much is due, or where 
it is not yet due. Co. Lit. 368. b. 2 Inſt, 209. 
Co. 102. 2 Rol. Abr. 32, 57. Cro. Car. 438, 448. 
1 Nated and known fees allowed by the courts of 
zuſtice to their reſpective officers, for their labour and 
trouble, are not reſtrained by the Common law, or by 
the ſtatute of Weſim. 1. therefore ſuch fees may be legally 
demanded, without danger of extortion. 21 Hen. 7. 


17. Co. Lit. 368. 


Alſo it ſeems, that an officer, who takes a reward vo- 


luntarily given him, and which has been uſual in certain 
caſes, for the more diligent or expeditious performance 
of his duty, cannot be ſaid to be guilty of extortion ; for 
without ſuch premium it would be impoſlible, in many 
caſes, to have the law executed with vigour and ſucceſs. 
2 Inſt. 210. 3 Infl. 149. Co. Lit. 368. N 

But it has been always held, that a promiſe to pay an 
officer money, for doing a thing which the law will not 
ſuffer him to take any thing for, is merely void, however 
voluntarily it may appear to have been made. 1 Rel, 
Abr. 16. 1 Rol. Rep. 313. Ney 76. 1 Jon. 65. Cro: 
Eliz. 654. Moor 468. Cxo. Zac. 103. | | 

As to bribery it is ſaid, in a large ſenſe, to be the re- 
ceiving, or offering, of any undue reward, by, or to, 
any perſon, whoſe ordinary profeſſion relates to the ad- 
miniſtration of public juſtice, in order to incline him to 
a thing, againſt the known rules of honeſty ; but in ſtrict 
ſenſe, it ſignifies the taking any thing valuable, by one 
in a judicial place, for executing his office, or by colour 
of his office, but of the King only; alſo it ſignifies the 
taking or giving a reward, for offices of a public nature, 
which manifeſtly tending to diſcourage men, and to in- 
troduce corruption, is highly puniſhable by the Common 
law. Forteſcue de Laud. cap. 51. 3 nfl. 145, 149. 
Hob. 9. Cro. Jac. 65. | 

It is ſaid, that at Common law bribery in a judge, in 
relation to a cauſe depending before him, was looked 
upon as an offence of ſo heinous a nature, that it was 
ſometimes puniſhed as high treaſon, before the ſtatute 
26 Ed. 3. 3 Inſt. 145. 1 Leon, 291. Cro. Fac, 65. 
Ruſhww, Collection, part 1. a. fol. 31. | 

Alſo it is ſaid, in general, that all aui,’ breaches; of 
the duty of an office, are forfeitures of ir, and puniſhable 
by fine, c. for ſince every office is inſtituted, not for 
the ſakg of the officer, but for the good of ſome other, 


nothing can be more juſt, than that he, who either neg- 


les or reſuſes to anſwer the end, for which his office 
was ordained, ſhould give way to others, who are both 
able and willing to take care of it, and that he ſhould 
be puniſhed for his negle& or oppreſſive execution: but 
the particular inſtances wherein a man may be ſaid to aR 
contrary to the duty of his office, though various, are yet 
ſo generally obvious, that it is needleſs to enumerate 
them. Co. Lit. 233, 234. | | 
See alſo 2 Inſt. 43. Cro. Car. 491. The King v. Rooks. 
3 Mod. 146. S. C. 9 Co. 50. a. Cro. Elix. 389. 1 
And. 29. Poph. 117. Moor. 707. 2 Mod. 121. Cro. 
Jac. 17, 18. 11 Ed. 4. 1. 20 Ed. 4. 56. 39 Hen. 6. 
32. 22 % 34. 8 H. 4. 18. 2 H. 7. 11. 14 Hes. 
7+ I. 2 Kol. Abr. 155. 7 Co. 34. Pes. 119. 1 
Lev. 71. Raym. 216. 3 Lev. 288. 3 Mod. 146. Shin. 
114. 2 ern. 189, 269. Bridgm. 27. Plowd. 378. 
Sir Henry Newil's caſe, and 1 Sid. 91. The King v. 
Cover, : 

And vide alſo, 1 Sid. 94, 152. 1 Lev. 75. 1 Keb. 
349. Raym. 94. Hurſt's caſe. 5 Mod. 431. Carth. 438. 
The King v. Dr, Burnell. 4 In. 200, Biſhop of Salis- 
bury's caſe. Moor 808. S. C. 

And Black, Com. 1 V. 272. 2 V. 36. 3 V. 264. 

For more learning on this ſubjec, ſee 16 Vin. Abr. and 
3 New Abr. tit. Office and Officers. 

And ſee the ſtatutes, 1 Ann. c. 2, 8. 6 Geo. 1. c. 4. 
9 (eo. 2. c. 26. and 16 Geo, 2. c. 30. 

. Dfices of the Government, The parliament in former 
times had a right in nominating, placing, and diſplacing 


be given. Pyyn. 


10 


manners, Ce. 
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the Great Officers of the Kingdom, when they corrupted 
or miſcounſelled the King, of which many inſtances may 

ffice found, Is where an inquiſition is made to. the 
King's uſe, of any thing by virtue of his office who ins 
quireth, and it is found by the inquiſition. In this ſig- 
nification it is uſed in the far. 23 H. 8. c. 20. and 
Staundford”s Prærog. pag. 60. where to traverſe an office, | 
is to traverſe an inquiſition taken of office: And to return 
an office, is to return that which is found by virtue of the 
office, Kitch. 177. : Ku | EY 

There are two kinds of offices iſſuing out of the Exche- 

quer by commiſſion, wiz. an office to intitle the King, in 
the thing enquired of; and an office of inſtruction. 6 Rep. 
52. The office of intitling, doth veſt the eſtate and poſ- 
ſeſſion of the land, &c. in the King, who had therein 
before only a right or title; as where an alien purchaſes 
lands, a perſon is attaint of felony, or the like: And the 
other office, is where land is veſted and ſettled before in 
the King, but the particular thereof doth not appear upon 
record. 4 Rep. 58. Plowd. 484. And the effect of this 
office is, that the King, from the time of finding, ſhall be 
anſwered the profits without entry, fc. 5 Rep. 32. 10 
Rep. 115. If any office be wrongfully found: Thoſe who 
are grieved, may be relieved by a traverſe, or Monftrans 
de Droit, by pleading or petition : For every office is in 
nature of a declaration, to which any man may plead, 
and either deny or confeſs, c. Plowwd. 448. Bro. 
506, Where offices are found before the eſcheators, they 
muſt be delivered by indenture under the hands and ſeals 
of the jurors. Dyer 170. The King by the Common 
law is not in poſſeſſion of lands, forfeited for treaſon, 
during the life of the offender, without an office found: 
But the lands whereof a perſon attainted of high treaſon, 
dies ſeiſed of an eſtate in fee, are actually veſted in the 
King, without any effice; becauſe they cannot deſcend; 
the blood being corrupted, and the freehold ſhall not be 
in abeyance. 2 Hawk. P. C. 448. Vide flat. 33 H. 8. 
c. 20. 

There may be an ce, and Scire facias, and ſeizure on 
ſi 7 office, &e, See Inquiſition» And Black. Com. 3 V. 
258, 259. | 

_ Dfffice of the Court,. It is the office of the Courts at 
Weſtminſier, to take notice of cuſtoms of London, c. 
= to allow many things, grant new trials, prohibitions, 

Co 

Official, /offcialis) By the ancient Civil law, figni- 
fies him who is the miniſter of or attendant upon a ma- 
giſtrate. In the Canon law, it is he to whom any 37/5605 
generally commits the charge of his ſpiritual juriſdiction; 
and in this ſenſe there is one in every dioceſe called Of- 
cialis Principalis, whom the law ſtiles Chancellor; and the 
reſt, if there are more, are by the Canonifts termed Of- 
cialis foranei, but by us Commiſſaries, In our ſtatutes this 
word ſignified properly him whom the Archdeacon ſubſti- 
tutes for the executing his juriſdiction, as appears by 
fat. 32 Hen. 8. c. 15. The archdeacon hath an official, 
or church lawyer to aſſiſt him, who is judge of the arch- 
deacon's court, Wood's Inft. 30, 505. | 

Dfficiariis non faciendis vel amovendis, Is a writ 
directed to the magittrates of a corporation, requiring 
them not to make ſuch a man an officer, or to put one 
out of the office he hath, until inquiry is made of his 
Reg. Orig. 126. 

Dfficium curtagii Pannozum, Granted to Villiam 
O/corne, Anno 2 Ed. 2. Extract. Fin. Cancell. 

Dil. The lord mayor of London, and the mafter and 
wardens of the Tallow Chandlers company, are to ſearch 
all oi brought to London; and if any is deceitfully mixed, 
they may throw it away, and puniſh the offenders: And 
head officers in corporations have like power. Stat. 3 
H. 8. cap. 14. Duties on hempſeed eil, rape oil, and 
other ſeed oil, and olive cil. 2 V. & M. Jeff. 2. c. 4. 


Je 9, 41. 


No lamps to be uſed in private houſes but of fiſh oil, 
8 Ann. c. 9. ſect. 18. See Gauging, Whales. 

Old Jury, [Vetus Judaiſinus) The place or ſtreet 
where the Zews lived in London, See Jews. | 

Dieron Laws, (Uliarenſes Leges) Are the /aws o 


| Kiog Rich. 1. relating to Maritime affairs, ſo called, be- 


cauſe 
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eauſe made by him when he was at Oleronz which is an 
iſland lying in the bay of Aeguitain, at the mouth of the 


river Charent, and now belongs to the French King. Co. 


Tit. 260. Theſe las are recorded in the Black Book of 

the admiralty, and are accounted the moſt excellent com- 

poſition of Sea Laws in the world. See Selden's Mare 

Claufum, 222, 254. And Black, Com. 1 F. 417, 4”. 
16 


Olympiad, (Ompias) An account of time among 
the Greets, confitting of four complete years, having its 
name from the Olympick Games, which were kept every 
fourth year, in honour of Jupiter Olympixs, near the city 
of Olympia; when they entered the names of the con- 
querors on public records: The firſt Olympiad began in 
the year 3038 of the Julian period, 505 years after the 
taking of Troy, 776 before the birth of Chriſt, and 24. 

rs before the founding of Rome. Atbelred, King of 
the Engli/b Saxons, computed his reign by Ohympiad:. 
Spelm. | 

"Omer, A meaſure made uſe of by the Jews, of three 
ints and a half. Merch. Di&. 

Omiſſions, Are placed among crimes and offences; 
and omi/ion to hold a court-leet, or not ſwearing officers 
therein, c. are cauſes of forfeiture, 2 Hawk. P. C. 
73. Omiſſions in law proceedings render them vicious 
and defective; as want of warrants of attorney entered, 
Ec. 1 Keb. 204, 222, Vide Nonfeaſance. 

Oncunne, (Sax. On cunnen) Signifies as much as ac- 
cuſed ; A:cuſatus. Leg. Alfred. c. 29. 

Onerando pꝛo rata poztionis, Is writ that lies for a 

jointenant, or tenant in common, who 1s diſtrained for 


more rent than his proportion of the land comes to. | 


Reg. Orig. 182. 
O. Ni. ls the courſe of the Exchequer, that as ſoon 


as the Serif enters into and makes up his account for 
iſſues, amerciaments, and mean profits, to mark upon 
each head, O Ni, which denotes oneratur, niſi habeat ſuf- 
ficientem exonerationem, and preſently he becomes the 
King's debtor, and a debet is ſet upon his head; where- 
upon the parties paravaile become debtors to the ſheriff, 
and are diſcharged againſt the King, Se. 4 Inf. 
116. | 
Onus Epilcopale, Were cuſtomary payments from 
the clergy to their dioceſan 5;fbop, of Synodals, Pente- 
coftals, &c, See Epiſcopalia. 

Onus impoztandi, The charge or burden of importing 
merchandiſe, mentioned in the fat. 13 Car. 2. 

Dnus Pꝛobandi, z. . The burden of proving. 14 
Car. 2. c. 11. 

Open Law, (lx Maria) Is the making of la; 
which bailiffs may not put men to, upon the bare aſſer- 
tion, except they have witneſſes to prove the truth of it, 


Magn. Chart. c. 21. 
| Dpen Theft, (Sax. Opentheof) Is a theft that is mani- 


feſt. Leg Hen. c. 13. | 

Dpen-Tide, 7. e. When corn is carried out of the 
common fields. Brit. 
.  Operarfi, Were ſuch tenants who had ſome little por. 

tions of land by the duty of performing many bodily la- 
bours and ſervile works for their lord, being no other than 
the /ervi and bondmen: They are mentioned in ſeveral 
ancient ſurveys Of manors. | 

Operatio, One day's work performed by a tenant for 
his lord. Paroch. Antig. 320. 

Oppoler, An officer belonging to the Green Wax in 
the Exchequer. See Exchequer. 

Dpp:eſfion, In a private ſenſe, is the trampling upon 
or bearing down one, on pretence of law, which is un- 
juſt: But where the law is known and clear, though it be 
unequitable, the jodges muſt determine according to that. 
Laugh. 37. In another fignification, it is faid by For- 
teſcus, that all the unjuſt methods invented by princes, 
to extort money from their ſubjects, are ſo many fountains 
of oppreſſion, which never dry up; for ſucceeding Kings 
ſeldom fail to fallow the example of their predeceſſors. 
Fortefe. Land. Leg. Angl. | 

Opprcllion of the Crown, how Remedied. The 
learned Blackſtone, treating of the King, his dignity, &c. 
and obſerving that no ſuit or action can be brought againſt 

2 


4 


him, eveh in civil matters, becauſe no 


- 


| emergencies, 


unconſtitutional oppieſſions, 


0 pP 


juriſdiction over him, proceeds as n cat dere 


Are then, it may be aſked, the ſubje | 
tally deſtitute of remedy, in cafe the 3 hn "boy 
their rights, either by private injuries, or public * 
ſions? To this we may anſwer, that the law has r typ 
3 romedy-in:both colon. . 

And, firit, as to private injuries; if an f 
point of property, a juſt demand upon ee 1 
petition him in his court of Chancery, where his Chancello 
will adminiſter right as a matter of grace, though not _ 
COMPULSION : And this is entirely conſonant to wh » 
laid down by the writers on batural law. „ A f Wo 
% (ſays Puftndor 7 0 5 

(lays Pufendorf) ſo long as he continues a ſub ect 
«© hath no way to eb/zige his prince to give him his 7 
«« when he refuſes it; though no wiſe prince. will 5 
*« refuſe to ſtand to a lawful contract. And, if the Res 
«« gives the ſubject leave to enter an action zel bis. 
% upon ſuch contract, in his own courts, 752 actioꝝ 17 
% procteds rather upon natural equity, than upon the "x4 | 
«© cipal laws,” For the end of ſuch action is not to com- 
pel the prince to obſerve the contract, but to PERSUADE | 
him. And, as to perſonal wrongs ; it is well obſerved 
by Mr. Locke, ** The harm which the ſovereign can do 
“in his own perſon not being likely to happen often 
nor to extend itſelf far; nor being able by his ſingle 
ſtrength to ſubvert the laws, nor oppreſs the body of 
the people, (ſhould any prince have ſo much weakneſs 
and ill nature as to endeavour to do it)——the incon- 
veniency therefore, of ſome particular miſchiefs, that 
may ſometimes happen, when an heady prince comes 
to the throne, are well recompenſed by the peace of 
the public and ſecurity of the government, in the per- 
ſon of the chief magiſtrate being thus ſet out of the 
reach of danger,” | 
Next, as to caſes of ordinary public oppreſſion, where 
the vitals of the conſtitution are not attacked, the law 
hath alſo aſſigned a remedy. For, as a King cannot 
miſuſe his power, ev?t29ur the advice of evil counſellors, 
and the aſſiſtance of wicked miniſters, theſe men may be 
examined and puniſhed. The conflitution has therefore 
provided, by means of indictments, and parliamentary 
impeachments, that NO MAN SHALL DARE TO ASSIST 
THE CROWN IN CONTRADICTION TO THE LAWS or 
THE LAND, But it is at the ſame time a maxim in thoſe 
laws, that tbe King himfelf can do no wrong ; ſince it 
would be a great weakneſs and abſurdity in any ſyſtem 
of poſitive law, to define any poflible wrong, without 


any poſſible redreſs, | 
For, as to ſuch public oppreſſions as tend to diſſolve 


cc 
ce 
cs 
to 
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ce 
ce 
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the conſtitution, and ſubvert the fundamentals of govern- 


ment, they are caſes which the law will not, out of de- 
cency, ſuppaſe: Being incapable of diſtruſting thoſe, 
whom it has inveſted with any part of the ſupreme power; 
ſince ſuch diſtruſt would render the exerciſe of that power 
precarious and impracticable. For, wherever the law 


expreſſes its diſtruſt of abuſe of power, it always velts a 


ſuperior coercive-authority in ſome other hand to correct 
it; the very notion of which deſtroys the ideas of ſove- 
reignty. If therefore (for example) the two houſes of par- 
liament, or either of them, had avowedly a right to ant- 
madvert on the King, or each other, or if the King had 
a right to animadvert on either of the houſes, that branch 
of the legiſlature, ſo ſubject to animadverſion, would 
inſtantly ceaſe to be part of the ſupreme power; the ba- 
lance of the conſtitution would be over-turned; and that 
branch or branches, in which this juriſdiction reſided, 
would be completely ſovereign. The ſuppoſition of law 
therefore is, that neither the King, nor either huuſe of par- 
liament (colleQively taken) is capable of doing any Wrong s 
fince in ſach caſes the law feels itſelf incapable of fur- 
niſhing any adequate remedy. For which reaſon all 
oppreſſions, which may happen to ſpring from ww | 
branch of the ſovereign power, mult neceſſarily be out 9 | 
the reach of any fared rule, or expreſs legal proviſion : 
But, if ever they unfortunately happen, the prudence 
of the times muſt provide new remedies upon nes 


perience, that whenever the 


even of the ſovereigh powers 
advance 


Indeed, it is found by ex 
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ſtate, MANKTND WILLI Nor BY REASONED OUT. Op 
Taz FRELINGS or a UMANITYYj nor will fabrifice' their 
LIBERTY 


Therefore, though the poftive laws are filent; experience 
will furniſh us with a very remarkable cafe, wherein 
wxturt akD REASON PREVAILED, When King Fame: 
the Second 18vabzp 1h? fundamental conflitution of the 
realm, the convention declared an abdication, whereby 
che throne was rendered vacant, which: induced a new 
ſettlement of the crown. And fo far #s this precedent 
leads, and no farther, we may now be allowed to lay 
down the lap of redreſs" againft public oppreſſion. If 
therefore any fütute prince ſhould endeavour to ſubvert 
the conſtitution 'by BREAKING the ORIGINAL con- 
TRACT between Kipg and people, ſhould violate the 
fundamental laws, and ſhould withdraw himſelf out of 
the kingdom; we are now authorized to declare that this 


conjuntion'6t eircumſtances would amount to an abdica- 
tion, and the throne would be thereby vacant. But it 


is not for us to ſay, that any one, or two, of theſe in⸗ 
gredients would amount to ſuch a fituation ; for there 
our- precedent would fail us. In theſe therefore, or 
other circumſtanees, which a fertile imagination may fur- | 
nich, ſince both law and hiſtory are filent, it becomes us 


to be filent too; lenvingę to future generations, whentver 
neceſſity an tht Jafeiy of the whole ſhall require it, the | 
ETEATIOR of thoſe INHERENT (though latent) POwERs | 
or 566terTY, wwhith no climate, nb timt, no conflitution, 
ho contrat?; can ever DESTROY or DIMINISH. Black. | 
Com. 1 J 243, 4, 5. bf 5 
Option, V deu new ſuffragan biſhop is conſecrated, 
the archbi/hap of the province by a cuſtomary prerogative , 
claims the collation of the 4 vacant dignity or benefice 
in that ſee, at his own choice; which ig Talled Bit Dption. | 
Cowell. F Oe Oe OT 9” | 
Optional Writ, A præript is ad oprional writ, . e. 
it is in the alternative, commanding the defenFant, to 
do the thing required, or ſhew-che reaſon wherefore he | 


5 nennt 


hath not done it. There is another ſpecies of original b 


writs talled Peremptory, or à Si Fecerit te ſteurum, from the 
words of the writ, which directs the ſheriff to cauſé the 
defendant to appear in court, without any option given 
him, provided, the plaintiff gives the ſheriff WER | 
effectually to proſecute his claim. Black. Con. 3 V. | 
Da This was Saxon money or coin, valued at ſix- 
teen pence, and ſometimes according to variation of the 
ſtandard at twenty pence, It is a word which often oc- 
curs in Dome/day, and the laws of King Canutas, | 
Pando pzo Rege 6 Begno; An ancient writ. Be. 
fore the Reformation, while there was no ſtanding collect 
for « fitting partiament, when the Houſes of Parliament 
were met, they petitioned the King that he would re- 
quire the biſhops and clergy 'to pray for the peace and” 


— 


good government of the realm, and for a continuance 
of the good underſtanding between his Majeſty and the 
eſtates of the ki 
Orando pro Rege & Regno was iſſued, which was common 
in the time of King Edw. 3. Nicholſ. Engl. Hiſt, par. 3. 
p. 66, 1 | . 
Ozarium, The hem, or border of a garment. Cowell. 
Orbis, Arglice, A bonney, a ſwelling or knot in the 
fleſh, cauſed by a blow. Bra#. lib. 3. tit. De Corona, 
cap. 23. num. 2, bg 25 | 
 Dxchards and gardens, Robbing them, or deſtroying | 
trees in them, how puniſhed, 43 £/i2.' c. 7. 9 Geo. 1, 
c. 22, The hundred anſwerable for the damages. 9 G. 1. 
c. 22. ſect. "4 , f f 
Ozchel or Ozchal, (mentioned in ſtat. Rich. 3. c. 8. 
24 H. 8. c. 2. and 3 & 4 Ed. 6. c. 2.) Seems to be a 
kind of cork, or rather a kind of ſtone like allum, which 
dyers uſe in their colours. To what duties liable. 4 F. 
Ä T0 | a | 
O2deal, or Ozdal, Cordalium) Is a Saxon word, com- 
pounded of or, magnum, and deal, or dele, fudirium, or as 
others, from or, Which in that language is privative, 
and del, part, that is, expers criminis, or Not guilty ; 


CREPT 


—_ 


nee wvith gate flrider and thredt in deſolation to a 


by a ſcrupulous adherence to thoſe 'political | 
maxims, which were originally eſtabliſhed te preſerve it. 


but is uſed for a kind of purgation practiſed in ancient 


om; and accordingly the writ De | 


6 5 


times, and in the "Canon law called purgatis vulgaris: 
There were of this two ſofts, one by Fre, another by 
water. Of theſe fee Mr. Lambard, in his Explication 4 
Saxon Words, verbo ordalium; of this you may reac 

likewiſe Holin shed, fol: 98. and Hotomas eſpecially, Di | 

put. de Feud. p. 4i. where, of five kinds of proofs, 
which he calleth, Feudales probationes, he maketh this 


the fourth, calling it Explorationem, & hujus furieſæ pro- 


bationit 6, genera faifſe animadwertit, viz. per flammam, 
per aquam; per ferrum candent, per aquam vel gelidam wel 
ferventen, per fortes & per corpus Domini, of all which 
he alledgeth ſeveral examples out of hiſtory, very worthy 
reading. See Stene de verbor. Significat, verbo Ma- 
chainum. Hh | As SIE nb | 
This ſeems to have been in uſe in the time of Henry 
the Second, as appeareth by Glanville, lib. 14. cap. 1, 2. 
See alſo Verſtegan, cap. 3. pag. 63, Je. See alſo Howe- 
der, 556. This Ordalian law was condemned by Pope 


Stephen the Second, and afterwards totally aböliſhed 


here by parliament, as appears by Nor. Paten. de Annd 
2 Hen. 3. membr, 5. Cowell, Vide Leg. Edw. Confeff. 
Mac ot | 7775 „ 
Anciently, when an offender being arraigned pleaded 
Not guilty, he might chooſe whether he would put him- 
ſelf tor trial upon God and the country, by twelve men; 
as at this day, or upon God only; and then it was called 
the judgment of God; preſoming that he would deliver 
the innocent. Terms de Ley. ꝙ Nep. 32. n 
This trial 3 ways, one by 4water, aud another 
by fire : the gwalbr ordeal was performed either in hot or 
cold ; in cold water the parties ſuſpefted were adjudged 
innocent, if their bodies were not borne up by the water 
contrary to the courſe of nature; in hot water, they were 
to put their bare arms or legs into ſcalding water, which 
if they brought out without hart; they were taken to be 


1nnocent of the crime. 


Thoſe that were tried by the fre ordeal, paſſed bare- 
footed and blind-fold over nine hot glowing plow-ſhares; 
or were to carry burning irons in their hands, uſually of 
one pound weight, Which was called fmple ordeal; or of 


two pounds, which was duplex; or of three pound weight, 


which, was triplex ordalium; and accordingly as they 
eſcaped, they were judged innocent or nocent, acquitted 
or condemned: this fire or4zal was of freemen, and per- 
ſons for better condition; and the water ordeal for bond- 
men and ruſtics. Glanv. lib. 4. c. 1. el 
And the horrible trial by fire oral, in the firſt degree, 
Queen Emma, mother of Edward. the Confeſſor, under- 
went on a ſuſpicion of her chaſtity: alſo an example of 
the ſecond kind is mentioned in our books of a company 
of perſons ſuſpected to be ſtealers of the King's deer, in 
the reign of King Wil. 2. who having carried burning 
irons without injury, on its being reported to the King, 
he received it with a remarkable indignation z and 
replied, _ 5 | 


uid oft id; Deus eff juſtus Fader: Pereat gui deinceds 


hoc crediderit. 


The monarch muſt mean, that God, whom his priefts 
had taught him to worſhip, or conſider as God ; was not 
the great Author of Nature, | 

The Saxons, beſides the trial by combat, commonly 
uſed their fire and waler ordealt, See Black. Com. 4 V. 


336, 407, 418. | 

D2deffe, or Ozdelfe, ef metalli, derived from the 
Saxon ore, metallum and delfan effodere) Is often uſed in 
Charters of privileges, being taken for a liberty, whereby 
a man claims the ore found in his own ground, but pro+ 
perly is the ore lying under ground: as alſo a 4H of coal, 
is coal lying in veins under ground, before it is dug up. 

owell, aber | 
Ondels, Oatbs and orden, Was part of the privileges 
and immunities granted in old charters, meaning the 
right of adminiftring oaths, and adjudging ordes/ trials, 
within ſuch a precinct or liberty, Cowell. 

Oꝛders, Are of ſeveral forts, and by divers courts ; as 
of the Chancery, King's Bench, &c, Orders of the court 
of Chancery, either of courſe or otherwiſe, are obtained 
on the petition cr motion of one of the parties in a Cauſe, 
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or of ſome other intereſted in or affected by it; and they 


are ſometimes made on hearings, ſometimes by conſent of 


parties. Pra. Solic. 26. They are to be pronouoced in 
open court, and drawn up by the Regifler from bis notes; 


and if there be any difficul:y in acjutting the notes, a 
ſummons is given by the regiſter for the clerk or ſolicitor 
of the other ſide to attend, whereupon they ate ſetiled, 
or the court is applied to, if it cannot be otherwiſe done : 


before the orders are entred and paſſed by the regiſter, the 
other ſide hath four days allowed to object againſt them, 


for which purpoſe copies are delivered; and when they 
are 
Clerk or ſolicitor employed by them. bid. 
of courſe, the ſolicitor uſually draws up the notes or mi- 
nutes, and gives them to the regiſter's clerk, to draw up 


the order from; and when the order is drawn up, it is to 


be entered by the entring clerk, which mutt be within 
eight days from the pronouncing ; then the regiſter paſſes 
and figns it, after which is the ſervice, fc, For not 
obeying an order, perſonally ſerved, a party may be com- 
mitted. | | 
Oꝛders of the King's Bench, Are rules made by the 
court in cauſes there depending; and when they are 
drawn up and entered by the clerk of the rules, they be- 
come orders of the court, 2 Lil. 261. 
not take notice of orders made in Chancery, nor in any 
other court, ſo as to be bound by them; but will pro- 
ceed according to their own rules and orders. Trin. 23 
Car. B. R. And if a cauſe be put in the paper of cauſes, 
that it may be ſpoke unto 1n the mat law, by the 
order of the court; and the attorney in the cauſe doth 
not attend at the day, the cauſe is to be put out of the 


paper, and not be put in again that term; except very 


cauſe be ſhewn. Mich. 22 Car. B. R. 2 Lil. 261. 


Toe King's Bench hath power to quaſh any orders made 
at the public or private ſeſſions of the peace; or by any 


other commiſſioners, if they find good reaſon for it. 


IBid. | | 


See Sir George Cooles Rules and Orders in the Courts of | 


King's Bench and Common Pleas, and Caſes in Practice, 
2 vols. 8vo. a very excellent work, from which many 
things in our modern books of practice are taken, though 
the authors have ſeldom been ſo ingenious as to acknow- 
ledge from whence they were taken, or to refer to any 
authorities, in many of thoſe inſtances, | 
Oꝛders of Juſtices of Peace. Juſtices of peace, who 
make orders muſt be ſaid in ſuch orders to be juſlices of 
the county, for reſiding in the county is not ſufficient ; 


but they need not be of the diviſion: it muſt alſo appear 


that one of the juſtices was of the quorum. 2 Salk. 474, 
480. But ſee pe. An order ſigned ſeparately by two 


Juſtices of peace, not being preſent together at the doing 


it, was ruled naught upon the ſtatute 14 Car. 2 c. 12, 
See 1 Ld. Raym. 55, Alſo where it is ſaid, that two juſ- 


tices doth order inſtead of do, the ſingular number for the |, ure, Ec. 


| church, the ordinary may ſequeſter the profits; and during 


plural, it has been adjudged ill. 2 Raym. 1198. And 
if the name of the county be not in the body of orders, 
but only in the margin, they will be quaſned: tho” ſome 
orders of removal with the name of the county in the 
margin, have been held good. Mich. 11 (ro. 1. Mad. 
Ca. in L. and E. 310. The ſeſſions of the peace, during 
all their ſeſſions, may alter or revoke their orders, and 
make a new order to vacate the former, though it be drawn 
up; as judgments in B. K. may be altered during the 
ſame term, the ſeſſions as well as the term being in law 
accounted as one day, 
fions is not bound to ſet forth the reaſon of their orders 
and judgments, no more than other-courts. 2 Sa/k. 607. 
Jaſtices of peace at the quarter ſeſſions may rectify defects 


191 57 they are to be ſerved on the parties, or the 
If an order is 


This court doth | * ans 
immediate juriſdiction in cauſes eccleſiaſtical, Co. Liz, 


Ibid. 606. And the quarter - ſeſ- 


of form in orders, c. upon appeals, and then ſhall de- 


termine the matters according to the merits 6f the caſe; 
and no orders ſhall be removed into B R. without enter- 
ing into recognizance of 50/, to proſecute with effect, 
c. otherwiſe the juſtices to confirm their order, by Stat. 

Geo. 2. c. 19 By the Stat. 26 Geo. 2. c. 27, No order 
of juſtices ſhall be ſet aſide for not inſerting that one of 
them is of the quorum, See Poor, 


Order of /e/ſions muſt adjudge, and not ſtate the evi- 
dence only, 1 Wil. 74. 


| 


—_— 
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. -Oxinate, Ie a book which contains t 

pe IIS oo offices; in quo ordinatur e oe 
| 2dinance, (ord:natio) Is a law, d - 
variouſly uſed. Lit. Dig. ee ſtatute, 
. . Dxdinance of the Fozeſt, (erdinatio 1 
tute made touching matters and cauſes bj pe 0 


34 Ed. 1. r 

D2:dinance of Parliament, Is ſaid to be the 
with act of parliament ; for .in the Parliament * 
of parliament are often called ordinances, and ordin 0 
acts but originally there ſeems to be this 6 
tween them; that an ordinance was but a temporar | 
by way of prohibition, which the Commons might _—_ | 
or amend at their pleaſure; and an a& of parliament j 4 
perpetual law not to be altered but by King, Lords — 
Commons. Rot. Parl. 37 Ed. 3. Pryn's Animador ; 
4 Inft. 13. And Sir Edward Coke ſays, that an e 
of parliament is to be diſtioguiſhed from an act; in a 
much as the latter can be only made by the King and the 
three'eſtates, whereas the former is by one or two of them 
Co. Lit. $97. | . 
Ondinarp, {ordizarius) Is a Civil law term, for in, 
judge who hath authority to take cogniſance of . 10 
his own ee not by deputation: by the Commos 
law it is taken for him who hath ordinary or exempt and 


— 


344. Stat. Wefim. 2. 13 Ed. 1. cap. 19. £3 
This name is applied to a 6ifbop who hath original 
juriſdiction and an archbi/bop is the ordinary of the whole 
province, to viſit and receive appeals from inferior juriſ- 
ditions, (Fe. 2 Infl. 298. 9 Rep. 41. Hood“ Inf. 26, 
The word ordinary is alſo uſed for every commiſary or 
official of the biſhop, or other eccleſiaſtical judge, having 
Judicial power: an archdeacon is an ordinary; and ordi- 
naries may grant adminiſtration of inteſtate's eſtates, (5, 
Stat. 31 Ed. 3. c. 11. 9 255 36. But the biſhop of the 
dioceſe is the true and only ordinary to certify excommu- 
nications, lawfulneſs of marriage, and ſuch eccleſiaſtical 
and ſpiritual aQs.to the judges of the Common law]; for 
be is the perſon whom the court is to qwrite to, in ſuch things, 
2 Ihe BD 43S 4 louy 5. | * 
For the ordinary's power, it is declared by many ſta- 
>" er relating to viſiting hoſpitals, by 2 H. 5. c. 1. 
The certifying of baſtardy, c. 9 H. 6. c. 11, Con- 
cerning queſtions of tithes, that ſhall come in debate before 
him. 27 H. 8. c. 20. Allowance of ſchoolmaſlers, Ge. 
23 Eliz. c. 1. 1 Fac. 1. c. 4. If a man may keep a 
ſchool without licence of the ordinary, ſee Ld. Raym. 603. 
And their authority in general is reſtored, by 13 Car. 2. 
47 1 . . 8 £74] 

The ordinary's power and intereſt in a church, is of 
admitting, inltituting and infecting parſons ; of ſeeing 
and taking care that it be provided with a paſtor, by the 
patron who has the right of preſenting ; or in his default, 
to. beſtow the church on ſome proper perſon to ſerve the 
1 Rol. Rep. 453. Before preſentation to 2 


the vacation, it is ſaid he may make a leaſe, 1 Keb. 
370. When the ordizaries or their miniſlers have com- 
mitted extortion or oppreſſion, they may be indicted, put- 
ting the things in certain, and in what manger, Cc. 25 
Ed. 3. c. 9. 8 | 

Formerly clerks accuſed of crimes were delivered to the 
ordinary, and the bogies of ſuch clerks kept in the ordi- 
nary's priſon until tried before him by a jury of twelve 
clerks; and if condemned, they were liable to no greater 
puniſhment than degradation, loſs of goods, and the 
profits of their lands; unleſs they had been guilty of 
apoſtacy, &c, This was when they had the privilege of 
being tried only by eccleſiaſtical judges ; Which was fo 
far indulged them, that after they had been once de- 
livered to the ordinary, they could not be remanded to 
any temporal court, until the Set. 8 Eliz. c. 4. 2 
Hawk. P. C. 361. | i 

No ornaments can be ſet up in a church, withou: 


conſent of the ordinary. 1 Strange 576. See (0. lib. g. 


fol. 36. Henſloe's caſe. And the ſtatute of Weſiminſier 2. 


cap. 19. 31 E. 3. c. 11. and 21 H. 8. cap. 5. 7 


cap. 19g. See Brooke, Ordinary, 
cap. Exterior, tit. de Conſtitutionibus vel bo 


and Lindewode in 
Ordinar's. 
Indictmeo! 


o R D 


Indièment againſt an ordinary, &c. for extortion, muſt 

ſer forth the fact, 25 Ed. 3. fl. 3. c. 9. See Adminifirator, 
Biſbop, Clergy, Hoſpitals. . ; 

Ordinary of Newgate, Is one who is attendant in 


ordinary upon condemned malefactors in that priſon, to 


repare them for death; and he records the behaviour of 
ſuch perſons. : ; 
O2:dinatione contra Servientes, A writ that liech 
againſt a ſervant, for leaving his maſter contrary to the 
ſtature, Reg. Orig. 189. g ; 
Oꝛdination of Clergy. No man is capable of taking 
any eccleſiaſtical promotion, or dignity, unleſs. he be 
ordained a prieſt, to qualify him for the ſame. A clerk 
is to be twenty-three years old, and have deacon's orders, 
before he can be admitted into any ſhare of the miniſtry : 
and a prieſt muſt be twenty-four years of age, before he 
ſhall be admitted into orders to preach, or to adminiſter 
the ſacraments; but the archbiſhop may diſpenſe with 
one to be made deacon at what age he pleales, tho' he 
cannot with one who is to be made a prieſt, 13 Elix. 
c. 12. ö 
Deacons and prieſts are to be ordained only on the four 
Sundays immediately following the Ember Weeks, except 
on urgent occalions: and it is to' be done in the ca- 
thedral or pariſh church where the biſhop reſides, in time 
of divine ſervice, and in the preſence of the archdeacon, 
dean, and two prebendaries, or of four other grave di- 
vines. And no biſhop ſhall admit any perſon into orders, 
without a title or aſſurance of being provided for; and 
before any are admitted, the biſhop ſhall examine them 
in the preſence of the miniſters, who aſſiſt him at the 
impoſition of hands; on pain, if he admits any not qua- 
lified, Fc. of being ſuſpended by the archbiſhop from 
making either deacons or prieſts for two years. Can, 
Is 34. | 3 | | Tx, 
: Fd impediment be objected againſt. one. who is 
to be made either prieſt or deacon, at the time he is to 
be ordained, the biſhop is bound to ſurceaſe from or- 
daining him, until he ſhall be found clear of that impe- 
diment; and it is generally held, that whatever are good 
cauſes of deprivation, are alſo ſufficient cauſes to deny 
admiflion to orders; as incontinency, drunkenneſs, illi- 
terature, perjury, forgery, ſimony, hereſy, outlawry, 
baſtardy, &c. 2 IH. 631. ; 
ordained prieſt, muſt bring a teſlimonial of four perſons, 
known to the biſhop, of his life and doctrine; and be 
able to give an account of his faith in Latin: and a dea- 
con is not to be made a prieſt, unleſs he produce to 
the biſhop ſuch a teſtimonial of his life, &c, and that 


he hath been found faithful and diligent in execytiog the | 


office of a deco. | 

A biſhop hall not make any one deacon and miniſter, 
on the ſame day; for there muſt be ſome time to try the 
behaviour ofa deacon in his office, before be is admitted 
to the order of prieſthood, which time is generally a year, 
but it may be ſhorter, on reaſonable cauſe allowed by the 
biſhop: prieſts and deacons are not only to ſubſcribe the 
thirty-nine articles, but take the oath of the King's ſu» 
premacy, &c as directed and altered by Stat. 1 V. & 
M. /. 1 c. 1, 8. A prieſt by his ordination receives au- 
thority to preach the word, and adminiſter the Holy Sa- 
craments, Fc. (but he may not preach without licence 
from the biſhop, archbiſhop, or one of the univerſi- 
ties.) | * | 
None but prieſts are capable of any benefice, or dignity, 
or of adminiſtring the ſacrament, 13 & 14 Car. 2. c. 4. 
fe 14. | | 

The Stat. 31 Elix. cap. 6. puniſhes corrupt ordination 
of prieſts, Cc. If any perſons ſhall take any reward, or 
other profit, to make and orfain a minitter, or to licenſe 
him to preach, they ſhall forfeit 40/. and the party ſo 
ordained, &c. 10). by this ſtatute. | 
Ondines, A general chapter, or other ſolemn conven- 
tion of the religious of ſuch a particular order. Parech, 
Antig. p. 576. | x | 

D:dines majozes & minozes, The holy orders of 
prieſt, deacon and iubdeacon, any of which did qualify 
for preſentation and admiſſion to an eccleſiaſtical dignity 
or cure, were called ordines majores; and the inferior or- 
derts of chantor, pſalmiſt, oſtiary, reader, exorciſt and 


5 Rep. A perſon to be | 


acloyte, were call ordines mintres : for which the per- 
ſons ſo ordained: had their prima tonſura different from the 


tonſura clericalis, Cowell. ep bo ba 
Oꝛdinum fugitivi, Signified thoſe of the religious who 


deſerted their houſes, and throwing off the habits, renoun- 


ced their particular order, in contempt of their oath and 
other obligations. Paroch. Antig. 388. | W e 
Oꝛdnance, Letters patent for making it not within the 
ſtature of monopolies, 21 Jac: 1. c. 3. ſect. 10. 1 
Odo, Is taken for that rule which the monks were 
obliged to obſerve, ln Eadmer. vita S. Euſelni, cap. 


7 Do Albus, The bite Friars, or Auguſtines; and 
the Ciſlerc ians allo wore White, | : ; 
Oꝛdo Niger Were the Black Friars, Sab normd Bene- 
didi famulantes; as Ingulphus tells us, p. 851i. The Claus 
niacs likewiſe wore Black. Mat, Paris,-321, 514- 
Ozkgild, or Cheapgeld, (from the Saxon orf, pecuss 
and giid, ſolutio wel redemptio, / Is a delivery or reſtitution 
of cattle, But Lambard ſays, it is a reſtitution made by 


the hundred, or county, for any wrong done by one Who 


was in pledge, Arch. pag. 125. or, rather a penalty for 
taking away cattle. | | | 
Ozfozd haven, Penalty on ſelling a net with a ftall- 


Ozfraies, (aurifriſum) A ſort of cloth of gold, frizled 


2 within the mouth of Orford baven, 27 El. c. 21. 


or embroidered, formerly made and uſed in England, worn 


by our Kings and nobility; and the cloaths of the King's 
guards were called orfraies, becauſe adorned with ſuch 
works of gold. Mention is made of theſe orfrajes in the 
Records of the Tower, | 
Oꝛgallous, More truly orgaillozs, that is, proud and 


. bigh-minded, derived from the French orgueil, pride. 


4 Inſt, 89. | 

D2zgeps, (mentioned in Rat. 32 Z. 2. fl. 3. c. 3.) Is 
the greateſt ſort of Norch;/ea fiſh, (for the ſtatute ſays they 
are greater than lob-fiſh) which we now call organ ling, 
corruptly from Oriney-/ing, becauſe the beſt are near that 
iſland, Conell. : | . 

Dzgild, ine compen/atione) Without recompence; as 
where no ſatisfaction was to be made for the death 


of a man killed, ſo that he was judged lawfully lain, 


Spelm. + 7% 
" Dziel college, A prebend of Rochefler, how annexed 
to its proyoltihip, 12 Ann. fl. 2. c. 6. J. 7. | 
Oziginal, In the court of King's bench, the uſual 
original writ iſſued in actions, as actions of treſpaſs upon 
the caſe, Ic. So original writs in actions, iſſue out of 
the chancery, returnable in B. R. and when the party 
proceeds on ſuch writ, and obtains judgment, error does 


not lie in the exchequer, but in parliament, only. The 


court of Common Pleas proceeds by original in all 
actions: but to arreſt and ſue a party to outlawry, it is 
uſed by both courts. And for originals in treſpaſs on the 
caſe, there is a fine payableto the crown, where the damages 
are laid, to forty pounds or upwards in proportion to the 
damage. Prad iſ. Solic. 254, 255. The original is the 
foundation of the capzas, and all ſubſequent proceſs; the 
return whereof is generally the ee of the capias: tho? 
the capias may be taken out before the original, by leav- 
ing the preecipe with the filazer, who will make out a 
capias upon it, and afterwards carry it to the curſitor to 
make an original; and the filazer when it is returned, is to 
file it with the cu/tos brevium. See Attorney's Pra. in 
Court of K. B. and C. P. | 

Oziginalia. Ia the treaſurer's remembrancer's office 
in the Exchequer, the tranſcripts, c. ſent thither out of 
the Chancery are called by this name, and diſtinguiſhed 
from recorda; which contain the judgments and pleadings 
in ſuits tried before the Barons. 

Oꝛped, Some orped knight, i e. a knight whoſe clothes 
ſhone with gold. Blount. | 

- Dzphan, /orphanus) Is a fatherleſs child; and in the 
city of London there is a court of record eſtabliſhed for 
the care/ and government of orphans. 4 Inſt, 248. 

The Lord mayor and Aldermen of London have the cuſtody 
of orphans under age and unmarried, of freemen that die; 
and the keeping of their lands and goods: and if they 
commit the cuſtody of an orphan to any man, he ſhall have 
the writ of raviſhmeut of ward, if the orphan be taken 
away; 
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Lord Mayor and Aldermen only have juriſdiction of them. 


is bound; and 5 . when he is admitted a freeman; for | 


of the debts due to orphans, by intereſt after the rate of 


red. cap. 23. 


O T H 


away; or the Mayor and Aldermen may impriſon the of- 
fender until he produces the infant. 2 Dau. Alr. 311. 
If any one without conſent of the court of Aldermen, 
marries ſuch an orpbas under the age of twenty - one years, 
tho“ dat of the city, they may fine and imprifon him, 
until the fine is paid. 1 Lev. 32. 1 Ventr. 178. Exe- 
cutors and adminiſtrators of freemen dying, are to ex- 
hibit true inventories of their eſtates before the Lord 
Mayor and Aldermen in the court of erpbars, and muſt 
give ſecurity to the Chamberlain of Londex and his ſuc- 
ceſſors by recogaiſance- for the orphan's part; which if 
they refuſe to do, they may be committed to priſon until 
they obey. Weed't Inft. 522: If any orphan, who by the 
cuſtom of Lenden is under the government of the Lord 
Mayor and Aldermen, ſue in the Spiritual court for any 
legacy, Cc. a prohibition ſhall be granted; becauſe the 


| 


* 


5 Rep. 73. But en erpban may waive the benefit of ſuing 
in the court of orphans, and file a bill in equity for diſcovery 
of the perſonal eltate, Cc. u 

The Lord Mayor and Commonalty of London being 
anſwerable for the orphans money paid into the chamber 
of the city, and by ſome accidents become indebted to the 
orphans and their creditors, in a greater ſum than they 
could pay; by Stat. 5 6. C M. cap. 10. it is enact- 
ed, that the lands, markets, fairs, Ic. belonging to the 
city of London, ſhall be chargeable for raiſing eight tho 
an prunits per ann. to be appropriated for a perpetual 
fund for orphans; and, towards raiſing ſuch a ſund, the 
Mayor and Commonalty may affeſs twe thouſand pounds 
yearly upon the perſonal eltates of inhabitants of the city, 
and levy the fame by diftreſs, Cc. Allo a duty is grant- 
ed of four ſhillings per ton on wines imported, and on 
coals; and every apprentice ſhall pay 2s. 64. when he 


raifing the fund: the fund is to be applied for payment 


41. per cent, c. And noperſon ſhall be compelled, by 
virtue of any cuſtom in the city, to pay into the chamber 
of Londen any ſum of money or perſonal eſtate beloaging 
to an orphan of any freeman for the future. 5& 6 
I. & M. c. ro. By the Srat. 21 Geo. 2. c. 29. The duty 
of 6d. per chaldron on coals, given by the Stat. 5 & 6 W. 
M. c. 10. towards the orphan debt, is continued for 
thirty-five years. See Stat. 21 Geo. 2. c. 29. for the fur- 
ther relief of the vr} hung of the city of London. 
Onꝛtelli, (Fr.) Is a foreſt word, and ſignifies the claws 
of a dog's foot. Kitch. 
Ditolagium, A garden plot, or heriz/age, Mon, 
Angl. tom. 1. | 
Oꝛ pal, (oriolam) Is a room, or cloiſter, of a monaſ= 
tery, priory, c. whence it is preſumed that Oriel or Oryel 
C-ttege in Oxford took name, Alatt. Paris, in vit. Abb. | 
Sr. Alban. 5 
Oſculum Dacis, A cuſtom formerly of the church, 
that in the celebration of the maſs, after the prieſt had 
ſpoke theſe words, wiz. Pax Domini vobiſe um, the people 
kifſed each other, was called o/culum pacis: afterwards 
when this cuſtom was abrogated, another was intreduced; 
which was, whilſc the prieſt ſpoke the aforementioned 
words, a deacon offered the people an image to kiſs, 
which was commonly called pacem. Matt. Paris, anno 
1100. | 
Otmot.ds, A kind of iron ore, anciently brought into 
Enzland, Stat. 32 li. 8. cap. 14. 
Ditcnfio, Was a ttibate paid by merchants for leare 
to expoſe their goods for ſale in markets. Ari per 
terras ibant oſten ſiunem dabant & teloneum, Leg. Ethel- 


* 


* 


— 


Olwald's Law, Lex Ofwalii) The law by which 
was undertiood the ejecting married pricſit, and intto- 
cacing monks into churches, by Ofeald biſhop of Mor- 
ce/ter, about the year 964. | i 

Olwuld's Law Dundzed, An ancient hundred in Wor- 
cr/ierfhire, fo called from bittop Oſuald who obtained it 
ef King Edgar, to be given to St. Mary's church in Mor- 
ceſter; it is exempt from the juriſdiction of the ſheriff, 
and comprehencs zoo hides of lands. Camb. Brit. 

Orho, Was a dracon-cardinal of St. Nicholas, in car- 
cere Tulliano, a legate for the people here in England, 22 | 


3 


8 


e ih on AR 5411 | 
Dthobonus, Was a deacon-cardinal of gt. 4. a 
o thu CC. ; 3 a dr y 
the pope's legate here in England) 15 N. 3 as appt" 
by the — . — the ſaid King and his — 
mons at Kenilworth, His conſlitutions eee 
day in uſe. u ae hi 
Duch, A collar of gold, or ſuch like or 65S: 36m 
by women about their necks, . Stat. 24 . 
Over, (Sax. ofzr, ripa) In the beginning or endin f 
the names of places, ſignifies a ſſtuation hear the bunk: 7 
ſome river; as St. Maryover in Southwark, A bee in 


| Hampſhire, &c. le 


Obercyted, (from the Sax. r, i. e. ſuper, & „, 
offendere) Is uſed where a — is eig 9 
crime; that it is found upon the offender: this word 4 
mentioned in the laws'of Em. apud Brompton, pag. $96, 

Overherniſſa, Contumacy, or contempt of court, 
In the laws of Adelſſan, cap. 25. it is uſed for contumaev 
but in a council held at Minrb cer, anno 1027, ie Ggnites = 
a forfeiture. See Leg. A thelred, cap. 27, - Fa 

Overſameſſa, Seems to have been an ancient fine be. 
fore the ſtatute for e and cry, laid upon thoſe, who 
hearing of a murder or robbery, did not purſue the male. 
factor. 3 Inf. 116.— 8 quis furi ob viuvrrit, & fine 
voriferatione gratis cum diniſerit,” emendet ſecundum Weram 
zpfrus Faris. wel plena lada fe adligier, quod cum ro fulſum tt 
feivit': . quis audito cla more fuperſedit, 'riddat overſameſſe 
Regis aut plene ſi laluiat. Lib. Rab. cap. 46. 

Overſeers of the Pobz, Are public officers created 
by the Stat. 43 Elix. c. a. to provide for the poor of every 
pariſn; and are ſometimes two, three, or four, according 
to the extent of pariſhes, Church warens by this ſtatute 
are ealled owerſeeri of the poor, and they join with the over- 
ſters in making a poor's rate, Cc. But the churchwar- 
dens having diſtinct buſineſs of their own, uſually leave 
=w care wt ** to the owerſeers only; tho? anciently 
they were th over/ſeers of the poor, Dalt. ch. 27. 
Wood's Inſt 93. Ser — | ng Fd 6 

Overt, Fr.) Is uſed for open 3 overtare, an opening, 
alſo a propoſal. ' Law Fr. Dia. BP 

Overt⸗ Act, { apertam fafum) An open act which by 
law muſt be manifeſtly proved. 3 Inf. 12. Some overe- 
ac is to be alledged in every indictment for high treaſon: 
ſach as for treaſon in _—_— the death of che King, 
the providing arms to effect it, Sc. 3 If. 6, 12. 
H. P. C. 11. And no evidence ſhall be admitted of any 
„ er- ai, that is not expreſly laid in the indictment, by 
Stat. 7 W. 3. c. 3. Vide Treaſon. . 

Overt⸗Mozd. Is an open plain word, not to be miſ- 


taken. Stat. 1 Mar. Se. 25 3. | 


Odzes, (Fr.) Acts, deeds, or works: and woutapes, 
or euvrages, are days works, 8 Rep. 131. 
Ouridp, The ſeirauite or fine paid to the lord by the 


inferior tenant, when his daughter was corrupted or de- 


bauched, —- Natavi in villa ds Wridthorp——folvit qui- 
Abet pro filiabus ſuis maritandis gerſam Domino, & ourlop 
pro filiabus corruptis & ſtoth & alia ſervitia & auxilium. 
Petr Bleſ. Cantin. Hiſt. Croyland, 115. | 
Onfted, (from the Fr. offer, to put out) As onſiad of 
poſſeſſion, is where one is removed or put out of poſſeſſion, 
3 C. 349- 20 * 1 
Ouſter te Main; C amovere nanu ) Signifes a livery of 
land aut of the King's hand, or a judgment given for him 
chat ſued a'monſirairs de droit; and when it appeared upon 
the matter, that the King had no title to the land be 
ſeized, judgment was given in the Chancery that the King's 
hands be amoved, and thereupon an ameveas manum was 
awarded to the eſcheator, to reſtore the land, it being 26 
much as if the judgment were given that the party ſhoul 
have his land again. Staundf Præreg. cap. 24. 28 Fd. 


1. cap. 19. It was alſo taken for the writ granted upon 


od it is 
But all 
taken 


a petition for this purpoſe. - F. V. B. 256. A 
written outer le maint, in the 25 Hen. 8. cap. 22. 
wardſhips, liveries, aud ouſter le mains, Cc. are 
away by Stat. 12 Car. 2. cab. 24 

Duſter te Mer, (altre, i. e. ultra, & le ner, mate) 
Is a cauſe of eſſoin or excuſe, if a man appear not 
in court on ſommons, for that he was then beyord 


the Jean, 3 1 Out: 


UT 


| fa k, (from the Sax, wt, i. e. extra, fare, 
on e fur) Fur extra captus, quem Dominus, 
uam is alieno funde comprehenſum, in curiam tamen 
rewocat, ibigus judicat. Litt. It is a liberty or privi- 

as aſed in the ancient Common law, whereby a lord 
"was enabled to call any man dyelling in his manor, and 


for felony in another place out of bis fee, to judg- 
"oo. in his own court. Raſtal. Sat. 1 2 P. & M. ; 


P Guthelt, Is the ſame with ourborn; which is a calling 
men ou? to the army, by the ſound of an horn. 
DOut⸗houſes, Are thoſe belonging and adjoining. to 
dwelling-bouſes ; and taking away any money, goods, 
tc, from ſuch our-hou/es, in the day-time, of 5 f. value, 
is felony without benefit of clergy. Dale. c. 99. Stat. 
32 Flix. Co 15. 3 & 4 W. & M. e. 9. | See urglary. 


Outland. The Saxon Thanes divided their hereditary 


lands into island, | ſuch as lay neareſt their dwelling, 

which they kept to their own uſe; and outland, which lay 
beyond the demeans, and was granted out to tenants, at 
the will of the lord, like copyhold eſtates. This outland 
' they ſubdivided into two parts, one part they diſpoſed a- 
mong thoſe who attended their perſons, called 7hrodens, 
or leſſer Thanes ; the other part, they allotted to their 


huſbandmen, or churls. © Spelm. de Feud. cap. 5. 


— 


Outlaw, Sax. atlagbe, Lat. ulagatus, One deprived 


of the benefit of the law, and out of the King's protection. 


Fleta, lib. 1. cap. 47. If where Aa perſon is called into ; 


the law, after an original writ, and the writs of capias, 
alias and pluries, returned Von eſt inventus, and procla- 
mation made for him to appear, &c. he contemptuouſly 
refuſes to appear, he is then outlawed. 1 Inſt. 128. A 
woman cannot be an ovt/aw, becauſe women are not 
ſworn to the King as men are, to be ever witbin law; 
therefore they are ſaid to be waived, as not regarded but 
forſaken of the law. F. V. B. 160. When a perſon 
is reſtored to the King's protection, he is inlawed 
again. | | | 
Outlawꝛp, (ut/agaria) Is the loſs of the benefit of a 
ſubje&, that is, of the King's protection and the realm. 
Corvell. \ 
Outlawry is a puniſhment inflited for a contempt, 
in refuſing to be amenable to the juſtice of that court 


which hath authority to call him before them; and 


as this is a crime of the higheſt nature, being an act of re- 
bellion againſt that ſtate or community of which he is 
a member, ſo it ſubjects the party to forfeitures and diſ- 
abilities; for he loſeth his /iberam legem, is out of the 
King's protection, Ge. Co. Lit. 128. Doc. & Stud. 
dial. 2. cap. 3. 1 Roll Abr. 802. | 
And as to forfeitures for refuſing to appear, the law 
diſtinguiſhes between outlaqvries in capital caſes, and thoſe 
of an inferior nature; for as to out/awwries in treaſon and 
felony, the law interprets the party's abſence a /yfficrent 
evidence of his guilt, and without requiring further proof, 


accounts him gui/ty of the fad, on which enſues corrup- | 


tion of blood, and forfeiture of his eftate, real and per- 
ſonal. Co, Lit. 128. 3 Ist. 161. | 

But ouzlaqwry in perſonal actions does not occaſion the 
party to be looked on as guilty of the fact, nor does it 
occaſion an intire forfeiture of his real eſtate, yet it is 
very fatal and penal in its conſequences ; for hereby he 
is reſtrained of his liberty, if he can be found, forfeits 
his goods and chattels, and the profits of his lands, avbile 
the outlawwry remains in force, Plow. 541. 9 H. 6. 20. b. 
Show. Parl. Ca. 73. 

Anciently outlawry was looked upon as ſo horrid a 
 erime, that any one might as lawfully kill a perſon outlawed, 
as be might a wolf, or other noxious animal; but the law 
herein was Changed in Edward the Third's time, which 
provides, that a perſon outlawed ſhall be put to death by 


the ſheriff only, having lawful authority for that purpoſe. 


Co. Lit. 128. 6. See poſt, div. 4. 

It is now holden that no man is intitled to kill an out- 
law wantonly or wilfully; but in ſo doing is guilty of 
murder, (1 Hal. P. C. 497.) unleſs it happens in the 
endeavour to apprehend him. Bra@on, fol. 125, 

Alſo from the heinouſneſs of the offence the ſheriff 
may, on a capias wtlegatum, break open the houſe of the 


0 v 


| perſon outlawed ; for it would be uoreaſonable;/ that the 


protection, allowed in other caſes, ſhould extend to him 
who is declared a contemner and violator of the law; 


therefore the ſeizing him as an outlaw, implies the li- 
| berty of entering and ſeizing him wherever he lies hid. 
2 Hales Hiſt. P. C. 202. 9 Co. gl, 1 Bal/. 146. Cro. | 
Elia. go8. Moor 606, 668. TYelv. 28, Cre, Car. 837. 


4 Leon, 41. 2 Jos. 233. 


1. In what caſes proceſs of outlawery les ; and by what 
Juriſdifion ſuch proceſſts are Hee by: f 2 2 vl 
2. Againſt whom proceſs of outlawry may be awarded; 
evhether it may be awarded againſt a peer, an infant, 
a ale or covert, ſeveral deftndants, and principal and 
acceſſary. „ 1 I -I2446 
3. To what place proceſs of outlawry is to ine; of the 
quinto exactus, and proclamations oz an outlawry, ©: 
4. What the party muſt do in order to intitle bim o 4 
reverſal; and of the fes and. conſequences of a rever/al, 


4 | 58.20 
1. In what cafes proceſs of outlawry lies ; and by what 
Juriſdiftion ſuch proceſſes are to iſſme. 17693 
Origioally proceis of oztlawry only lay in treaſon and 
felony, and was afterwards extended to treſpaſs of an 
enormous nature; and herein it is laid down. by Le. 


- 


kins, That proceſs of oui, lies in all appeals, and 


in all inditments of conſpiracy and deceit, or other 
crimes of a higher nature than treſpaſs vi armis ; but 
it lies not in an action, nor, as ſome ſay, on an indict- 
ment on a flatute, unleſs it be given by ſuch ſtatute, 


either expreſly, as in the caſe of præmunire, or impliedly, 


as in caſes made treaſon or felony by ſtatute, or where 
a recovery is given by an ation in which ſuch proceſs lay 
before, as in the caſe of forcible entry, Sraundf.. 192. 
Bro. tit» Outlawry, 26, 36, 59. Co. Lit. 128. . Dyer 
213, 214+ 2 Hawk. P. C. 302, 303. and ſeveral autho- 
rities there a CCC , bo 
In an aſſiſe, a capias pro fine lies, and upon that proceſs 
of outlawwry, if the afliſe be found with acl but being 
a mixt action, as ſavouring of the realty, it 18 out of the 
ſtatute of additions, 1 Her. 5. cap. 5, which extends only 
to perſonal actions, appeals and indittments. 2 Inſt; 665. 
6 Mod. 85. "INE 1 1 
So proceſs of outlaqvry lies in replevin, and is given 
by the ſtatute 25 Ed. 3, cap. 17. which gives the capiar 
in this manner; when on the pluries replegiari facias the 
ſheriff returns awveria elongata, then a capias in withernam 
iſſues, and on that's being returned aulla bona, a capias 
iſſues, and fo to oxtlawry;; but it does not lie on the 
original writ of replevin, which is vicontiel and deter- 
mined ; therefore as no addition is required in ſuch ori- 
ginal writ, ſo neither ought there to be any in the ſecond 
writ ; for where a writ or proceſs is founded on a former. 
it muſt purſue the farmer, and cannot vary from it. 6 
Med. 84. 1 Salk. 5. Earl of Banbury v. Mood. | 
By the Common law, in all actions of treſpaſs guare 


i & armis, and in which there is a fine to the King, a 


capias was the proceſs; and herein proceſs of oatlavr 
lay by the Common law. 35 Hen. 6. 6. 6. 22 Hen, 6. 
13. Raft. Ent. 293. 10 Co. 72. 2 Roll. Abr. Bog. 
But in account, debt, detinue, annuity, covenant; and 
ſuch actions as are grounded upon negligence or laches 
merely, no capias lay at Common law, but only ſum- 
mons and diſtreſs infinite, therefore the capias and ont - 
lawry in theſe actions were introduced by acts of par- 
liament, Co. Lit. 128. 6, 3 Co. 12. 2 Baß. 63. 


2 Iuſt. 143. Go. Fac. 222, 261. Yelv. 158, Raym. 


128, 1 Keb. 890, 908. 1 Sid. 248, 258. Of detinue 
of charters. Dyer 223. a: dubitatur. 


By the ſtatute of Marlebridge cap. 23. the writ of 


| monſiravit de compto was given, where before the proceſs 


in account was ſummons, attachment, and diſtreſs in- 


finite; and by We/tm. 2. cap. 11, proceſs of outlawwry is 


given in account. 2 ft. 145, 380. F. N. B. 259. 
By the 25 Ed 3. cap. 17. Such proceſs ſhall be made 
in a writ of debt and detinue of chattels, and taking of 
beaſts, by writ of capias, and by proceſs of exigent, by 
the ſheriff's return, as is uſed in a writ of account. 3 
Co. 12, 2 Rel, Rep. 5... Bulſt, 63. 
. by | 
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Ass by the 19 Her, 5. cap. 9. it is enhRed, That like 


be had in actions upon the cafe, as iu actions 
of treſpaſs, or debt. . 8 
Zuat it hath been adjudged, that proceſs: of ozr/awry 
lies in no caſe but Where à capias lies; that therefore 
where the proceeding is by bill, and not by original, as 
there can be no capias, ſo there can be no proceſs of our- 
lawry, as in a bill of privilege by or againſt ah attorney. 
1 Leon. 329. 2 Roll. Abr. 76. 1 Sid. 159. 1 Keb. 
* is clear, that the courts at We/iwinſter may iſſue 
proceſs of olaf, and that the court of King's Bench, 
either upon an indiament originally taken there, or re- 
moved thither by certiorari, may iſſue proceſs of capias 
and exigent into any county of England, upon a mor off 
inventxs returned by the ſheriff of tbe county where he is 
indicted, and a feſtatum thut he is in ſome other county. 
«2 Halt Hit. P. C. 198. 8. | 
Alſo juſtices of oyer and terminer may iſſue a capias 
or exigent, and ſo proceed to the outlawry of any perſon 
indicted before them, directed to the ſheriff of the fame 
county where they held their ſeſſions at Common law; 
and by the ſtatute of 5 Ed. 3. c. 11. they may iffue 
proxeſs of capias and exigent to all the counties of Eag- 
. lan#, againſt perſons indicted or outlawed of felony be- 
fore them. 2 Hats Hijt. P. C. 31, 199. 
But juſtices of gaol delivery regularly cannot iſſue a 
eapias or exigent; becauſe their commiſſion is to deliver 
-the gaol de priſonibus in ea exiſtentibus, fo that thoſe 
whom they have to do with, are always intended in cuſ- 
tody already. 2 Hale's Hiſt. P. C. 199. 
juſtices of the peace may make out proceſs of outlarury 
upon inditments taken before themfelves, or upon in- 
dictments taken before the - ſheriff, and returned to the 
- juſtices of the peace, by the ſlatute of 1 Ed. 4. cap. 1 
but the power of the ſheriff, to make any proceſs upon 
indictments, taken before him, is taken'away by that fla · 
tute. 2 Hale Hiſt. 199. > BUY ' 
It is made a guære by Hale, whether a coroner can, by 


law, make out proceſs of oat/awury, 2gainit a man indifted | 


by. inquiſition before him. 2 Hales Hift P. C. go. 
It hath been beld, that though the proceſs in inferior 
courts be a capias, that yet they cannot proceed to out- 
law the party. lv. 158. Cro. Fac. 222, 261. Raym 
128. 1 Sid. 248, 259. 1 Kb. 890, 908. 

The proceſs to the outlazury, wiz. the capias and exi- 
gent, muſt be in the King's name, and under the judi- 
cCial ſeal of the King, appointed to that court, which iſſves 
that proceſs, and with the re/fe of the chief * 
chbief judge of that court or ſeſſions. 2 Hale Hiſt. P. C. 


199. | 0 


2. Againſt whom proceſi of outlaory may be awarded; 
' ewhether it may be awarded againſt @ peer, an infant, 
feme ſole or covert, ſrueral deftndants, and principal and 
acceſſary. | 1 


If a peer of the realm be indicted, and cannot be found, 
. proceſs of out/awwry ſhall be awarded againſt him, and he 

ſhall be outlawed per fudicium coronatorum. 2 Lalit. 49. 
3 Inft. 31. Staundf. 120 2 Hawk. P. C. 424. 

But in civil actions, between party and party, regu- 

larly a capias or exigent lies not againſt a peer, yet in caſe 

of an indictment for treaſon or felony, or for treſpaſs 
i armis, as an alſabKt-or riot, proceſs of oat;awry hall 
- iflue againſt a peer, fof the ſuit is for the King, and the 
- offence 2 contempt agaiolt him; therefore, if a reſeue 
be returhed againſt a peer, or if à peer be convict of 
a diſſeiſin with force, or denies his deed, and it be ſound 
againſt him, 4 catias fro fre and exigent ſhall iſſue, for 
: the King is to have a fin”; and the ſame reaſon holds 
upon an indi&ment of treſpaſs or riot, much more in the 
caſe of felony, 2 Hale's Hijt. P. C. 199, 200. Cre, 

Elix. 170, 503. 5 C. 54. 1 Roll. Abr. 220. | 
Any infant above the age of fourteen may be outlawed, 
and the oxt/awory is not erroneous ; but an infant under 
the age of ſourteen cannot be outlawed; if he be, it is 
erroneous. 3 Hen, 5. utlag, Fitz, tit. Outlawry 11. 
2 Roll. Abr. 805, Dyer 104. 2 Halt's Hiſt, P. C. 207, 
208, * 
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But the oarlacvry of ſoch infant is not void, it be: 
record, but is voidable only by writ' 5 being of 
2 Rol. Abr. go. * * Dyer 239.4. 
A wotnahi is faid to be ue and not Catan. 
"the reuſon why the oat/awyy of a woman 1 5 0 — 
. warurarin mulieris, is becauſe women are not fs : 4 
leers or torns ; therefore men are called urlagati, i a: 1 
tra legem pefti, but women are waiviate, i. e. Wilen 
left out, or not regarded, becauſe they are not ſwo 0 
. Co. Lit 122. 3. Lit. fe. 186. * 

Therefore where a capiat and thigtnt were 1 warde 
againſt three men and 10 women, 144 e we 
 utlagati exifſunt, where, as to the women, it oupht bo 
Gl. e ys” hos hn rag was held to any 
Co. Tac, 358. Middleten's caſe. 1 Kol. Rs 10 : 

"Hi r re ANALY, 
If in an action againſt huſband and wi e hub 
is outlawed, and wife waived; and ſhe fr rowing 
'capias utlagat', though ſhe is to be diſcharged of he im. 
priſonment, (becauſe the plaintiff cannot procred 3 aink 
her alone) yet ſhe ſtill remains waived, and when her ha | 
| band is taken he muſt bring her in. For this 03g Dyer 
4 „ Rk 4 445 et Fry RIA Hur. 86. 1 
Sid. 21. e Cro. Car. 58, 59. Smith v. % i vw 
_ Hat. 86. 8. C. : P +; W W x 74 
I two ate ſued in a joint 8tion, and neither of 
will appear, proceſs of 'ontlawr' mult be taken ws = 
| both. Cre. Elis. 648. Brute v. Beverley. 
If an exigent be awarded apainſt two, and the return 
primo ext fuerum & hon comparuerunt, without ſaying 
nec enrum aliqurs comparuit, it is erroneous, 2 Nol. Alx 
—% 1 7 1 te 3 

As to outlawryTn action of account, vide 41 
1 Rel. Abr. 127. S. C. 1 Brivwnl. 25. 8. P. 425 4 
13.5. 1 Rel. Abr. 127. and wide Moor 188. 2 Leon, 76. 
Alſo vide Dyer 239. pl. 283. Hawtry v. Anger, N. 
Bendl. 148. pl. 205. Moor 74. pl. 203, 1 And. 10. 
S. C. and 1 Sid. 173. 1 Keb. 642. S. C. Gy v. Bar- 
nar d. 8 Oy 

As to awarding outlawry againſt principal and acceſſaty 
by the ſtat. of em. 1. - 14. it is provided, that none 
be outlawed upon appeal of commandment, force, aid or 
receipt, unleſs he who is appealed of the deed be attainted 
fo that one like law be ufed therein thro? this realm; ne- 
vertheleſs, he that will fo appeal, ſhall not by reaſon of 
this intermit, or leave off to commence his appeal at the 
next county, againſt them, no more than àgainſt their 
princ: pals which he appezled of the deed, but their exi- 
- gent ſhall remain, until ſach as be appealed of the deed, 
be attainted of outlawry or otherwiſe. 7 

In the conſtruction of this ſtatute, the following par- 
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| ticulars are laid down by Serjtatt Hawkins, as molt re- 


markable. | 
Iſt, That it ſeems agreed, that it extends as well to 
| indictments as to appeals, not only becauſe the word ap- 
ea! in the ſtatute may in a large ſenſe be taken for any 
accuſation in general; but becauſe indidments are certainly 
as much within the reaſon of the flatute as appeals ; and the 
Common law (for the ſettling whereof this ſtatute was 
| made) did not make any diſtinction in this reſpect be- 
tween appeals and indiftments, 2 J7/f. 183, 2 Haul. 
P. C. 306. CE: 
 2dly, That it ſeems agreed, that wherever ſome of the 
defendants are expreſsly charged as principals, and others 
"as acceſfarits, before the award of this exigent, the out- 
lawry thereon, of thoſe charged as acceſſaries, cannot buc 
be reverſible, becauſe it appears upon record that the ext- 
gem iſſued, contrary to the direction of the ſtatute; bur 
if ſeveral be outlawed, on a writ of appeal, which 
chargeth them all alike without any diſtinction, there 
can be ho advantage taken of the appellant's not having 
purſued the ſtature, ſince it appears not, but that be might 
have charged them all 48 principals, 1 Hawk. P. C. 
306. 2 Hal“, Hit. P. C. 200. | 
3dly, That it is ſtrongly holden, that if an appellant 
take out the exigent, at the ſame time, againſt all the de- 
fendants, he matt, When they appear, count againll thera 
all as principals, and "ſhall be concluded from charg'"s 
any oben as accefliries, becauſe he has taken out 


ſuch proceſs as is erroneous, where all are aot princips® ; 


- 


8 . 17 _ eo 
: % Fn 


„he makes a doubt, whether this be Jaw at this day, 
2260 4 as the law ſeems now to be holden, are 
ſalved by N. 75 2 Hawk: P. C. 306. and wide 

Hip. ©. Wo 23000. iS. i. G7 92 

k 05 ha it ſeems the better opinion, that where 
there are more than one principal, the exigent ſhall not 
iſfue, till all of them are arraigned ; and herein it is ſaid 
by Hale, that if 4. and B. be indifted as principals in 
enge and C. as acceſſary to them both, the exigent 
againſt the acceſſary ſhal}' ſtay till both be attainted by 
outlawry or plea; for that'it is ſaid, if one be acquitted, 
the accefſary is diſcharged, becauſe indicted as acceſſary 
to both, therefore ſhall not be put to anſwer till both be 
attaint; but hereof he adds a dubitatury becauſe though 
C. be acceſſaty to both, he might have been indicted as 
acceſſary to one, becauſe the felonies are in law ſeveral; 
but if he be indicted as acceſſary to both, be muſt be 
proved fo. 2 Hawk. P. C. 306. 2 Hales Hiſt, P. C. 
200, 201. | | hi . 150 
In trea 1 
wry may 20 agal whe 
ae e ni that did the fact. 


. To dab place proceſs of outlawry is to iſſue; of the 


into exactus, and proclamations on an outlawry. 


ſon all are principals; therefore (proceſs of 
| inſt him who receives, at the ſame 
1 Hale's His. 


The exigent muſt be ſued in the county where the party 
des, for there all actions were originally laid; 
ſe outlawries were at firſt only for treaſon, felony, 


teſpaſſes,' the proceſs was to be exe- | butitis now agreed, that if an exigent ifſues in Londen, and 


really teſi 
and becau 
or very enormous t 


cuted at the Torn, Which is the ſheriff's criminal court; 


and this held not only before the ſheriff, but before the 
ancient conſeryators of the peace, 
being the beſt men in each county, to preſide with the 


coroners, who were 


ſheriff in his court, and who pronounced the outlawry in 
the county court on the party's being gquinto exatius; 
therefore anciently there was no occaſion for any proceſs 
to any other county than that in which the party actually 


reſided ; but this matter being ſince altered, '\and'the 


learning thereof depending on ſeveral acts of parliament, 
it will be neceſſary to take notice of the ſtatutes. Fitz. 
Exigent 26. Dyer 295. ; CT or rl Im 

And firſt, It is enacted by the 6 Hen. 6. cap. 1. 
« That before any exigents be awarded againſt perſons 


indicted in the King's Bench, of treaſon or felony, writs | 


of capias ſhall be directed to the (ſheriff of the county, 


whereof they be named in the indictments z” wide the 


Stat. | 


And it is further enacted by 8 H. 6. cap. 10. That 
upon every indictment or appeal, before any exigent | 
awarded, preſently after the firſt writ of cap/as returned, X 
another writ of capias ſhall be awarded, directed to the | 


ſheriff of che county, whereof he who is indicted is or | capias uilagatum out of the ſaid court, it ſhall be lawful 


was ſuppoſed to be converſant, by the ſame indictment, 
by which ſecond writ of capiat, the ſheriff ſhall be com- 
manded to take him, if he can be found within his bai- 
liwick; and if he cannot, to make proclamation in two 
counties, before the return of the fame writ, after which 
writ ſo ſerved and returned, if he which is ſo indicted or 
appealed, come not at the day of ſuch writ returned, the 
exigent hall be awarded.“ 5g. ou 

'This ſtatute not to extend to indictments, or appeals, 
taken within the county of Cheer. | 

It is enacted by 10 H. 6. cap. 6. © That ſuch ſecond 
capias as is required by 8 Hen. 6, cap. 10. ſhall be award- 
ed upon indictments or appeals removed inte the King's 
Bench, or elſewhere, by certiorari or otherwiſe,” 4 

And by the 31 Eliz cap. 5. it is enacted, “That. in 
every action perſonal, where any writ of exigent ſhall be 
awarded, one writ of proclamation ſhall be awarded out 
of the ſame court, and delivered of record to the ſheriff 
of the county where the defendant, at the time of the 
exizent ſo awarded, ſhall be dwelling ; which writ of pro- 
elamation ſhall contain the effect of the ſame action: And 
that the ſheriff (as mentioned in the ſtatute, which vide) 
ſhall make three proclamations ; and that all outlawries 
pronounced, and no writs of proclamation awarded and 
returned, according to the form of this ſtatute, ſhall be 


utterly void and of none effec,” | 


— 2 — ASA oat 


— 
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In the conſtruction of theſe ſtatutes, the following opi- 
hions have been holde n 
That though the words are expreſs, that any outs 
lawry pronounced, contrary to the directions of the ſta- 
tute ſhall be void; yet it is not to be taken, as if ſuch 
outlawries were abſolutely void, but only voidable by 
writ of error. Cro. Eliz. 179. 3 Co. 39. Plaud. 137. 
Hob, 166, 35 # 3 Ye had 434 # FT. i | 
If a defendant be exprefsly named of the ſame county 
wherein he is indicted, or appealed, and he alſa/nathed 
under an alias didus of another, it hath been adj ged, 
that there is no need of any capias, with a command. for 
proclamatidn according to 8 Hen. 6. e. 10. becauſe that 
which comes under the alias didit is not traverſable nor 
material: Aito if a defendant be named of B. and late of 
D. there is no need of any capias to the, ſheriff of the 
county wherein D. lies; becauſe it appears, that defend 


ant is at preſent. converſant at B. but if a defendant be 


named of no certain: place at preſent, but only late of B. 
and late of D. and late of f. Sc. being all in different 
counties from that in which the proſecution is com- 
menced, a capias ſhall go to the ſheriff of each county. 


| 2 Hawk, P. C. 304-5. 2 Halfs Hip. P. C:195-6ct Vide 


Cro. fac. 167. Leeche's caſe, And alſo 2 Hale: Hifts 
P. C. 201-2. Where it hath been holden, that in Lox- 


den, where the holding of the huſtings is uncertain, nd 


exigi facias ſhall iſſue With an allocato huſtings, becauſe 
the court cannot take notice of the ſet times of holding it, 
as they may of the times of holding the county · eourts; 


they begin Huſting ue placito terre: (as they may) th 

ſhall proceed along at that Huſtings to CRT 
without mingling their Huſting d communibus placitis; 
but if an allocato Huſting comes, they ſhali proceed withs 
out omitting. any Huſting, Palm. 287. 2 Leon, 14. 2 
r 9790 e (hw 


4. What the party muſt: do in order to initle him to a reuter. 
Jal; and the effifts and conſequences of a reuerſal. 

- Regularly in all outlawries, as well perſonal as cri- 

minal, the party in order to reverſe the ſame was to ap- 


pear in perſon, and could nat appear by attorney. 2 


Leon. AS, 2:3 LE $433. 11553 555 | „ hn 
But now by the 4 & 5 V. M. cap. 18. No perſon 
who ſhall be outlawed in the court of B. R. for any cauſe 
whatſoever, (trraſon and felony only excepted) ſhall be 
oompelled to appear in perſon in the ſaid court to reverſe 
ſuch outlawry, but may appear by attorney and reverſe 


the ſame without bail in all caſes, (except where ſpecial | 


bail ſhall be ordered by the ſaid court ) > 5.67 
And that if any perſon outlawed in the ſaid court, 
(other than for zrea/on or felony) ſhall be taken upon any 


for the ſheriff (in all cafes where ſpecial bail is not re- 
quired by the ſaid court) to take an attorney's engage - 
ment under his hand to appear for the defendant and re- 
verſe the outlawries, and thereupon to diſcharge the de- 
fendant; and where ſpecial bail is required, the ſheriff 
Hall and may take ſecurity of the defendant by bond, 
with one or more ſufficient ſurety or ſureties, in the pe- 


nalty of double the ſum for which ſpecial bail is required, 


and no more, for appearance by attorney at the return 


of the writ; and to perform ſuch things as ſhall be re- 
quired by the court; and after ſuch bond taken to diſ. 
charge the defendant. | 


And if any perſon outlawed, and taken upon a capias | 


utlagarum, ſhall not be able within the return of the writ 
to give ſecurity where ſpecial bail is requited,: ſecurity 
may be given after the return, and after the commits 
ment. 
It hath been held, that if the party outlawed comes in 
by cepi corpus, he ſhall not be admitted to reverſe the 
outlawry without appearing in-perſon, as in ſuch caſe he 
was obliged to do at Common law; or putting in bail 
with the ſheriff for his appearance, upon the return of the 
cept corpus and for doing what the court ſhall order, 2 
Salk. 496. _ 
Bail muſt be put in before it can be reverſed, 1 
Will. 3. - . * yy 1 


=> : "> —— rr P * — 
— EL ET ELIE SIS > TORS ——— — A — 
8 . 3 . = J % * C - E —— — 4 4 
> I S144. r 1 I; . I 94 "Sa Þ . . N - * 
. = r e . eaten 2 — 2 þ * —— a . — a 
TT . — ———— 3 IL Ny , I — CO = 
4 >, Bon IO ot — — —— 1 22 * 7 — — ——— - . £3 — © — — 
6 N n a = . Non af bm * Da, \ 
oy * 


— 2 — = MIN — 2 


* 
.... IGM 


* 
„* : —_— 
CS 1 r 3 
EI EO ? gr. <_=_ 
1 3 2 
a, 
1 tz — A 


> get — 


n 8 n — — 
I „ & 3 roads Do > HY an $a nc D . — . ener x 
— — — by Pair n : 2 5 * oe . c e * C 2 A "3.8 n OS . 
** — he renn 5 22 * an 48.4 . 75 . . = Py * 
8 2 Str JE ASFA ET HS „ ] Far EA on, r EE gt ny Bf bs br ah 


hs 
n 
n 7 +. 
n , N "x E * 3 eue x 4 . Reg #. „ \ 
Ops LF = 8 Fu N oy ns Sort wy Pg my < 5 — 8 12 as 2 LY a jg 
f f 5 « Ss b . 7 > 25 — c 
JS 5 . — S n 3 3 > : Wa x = * 
5 r ß FETT / bb Es. a Rp Po Egon 
N L N ö " ee oy, oy . ps ENS by Do 
* 90% — pa 


ve 
1 0 


— — 


rr mee eg 
ut : 


S 


N 
2 n 


[SI 


* 


2 — 


7 
— 


8 r n 2 err % 2 N 1 
5 4 222 8 —— 4 i 8 — 8 ern = X l . as 4 . b > * 8 e 6 : 
957 a "5 . wo wBba ww 44 oe ow oo A A n+ "LET © v3 cinch 2 x -—— — — = 2 — 1 2 —— © — 
S 8 — _ g 1 — A eerie? Lox ace - , x en = HT Fes SOOT > 2 A 1 6 . ** 
— „ r * r — — — : n 3 — — Ae» . 2 * es 
>> | = Wo WI RN r "206" 3 FRYE IRE . r £4 . od V D e 
wt = 5 


— 


— ” " - 8 8 8 ; 4 . 3 1 1 8 Bo een Wy Fo 1 , I 1 
* 5 DS, > - 2 ID 2 = — — S — — — 0 a Nt 33 — 8 | Lov S OT IO 2 . — Bhs de Ae — * —— I 2 3 * 2 " 
« » " * E l 1 4 - 2 2 + 7 . f - * a 2 — Fong 2 
— . —4 - . we aps, 2,5 << a __ - r e ** ke 3 * a 5 dane bs 8 
"rw. — _ : n n „ n ren. . 2 wan” n 4 rene v7 - Ia, Oo. 2 : ESE Sia Sat. - a 2 
a . PO Fr <2 les 3 1 Fr IIS” Rt Za - % 5 7 l W INT) ER aac +, "x __ 25 2 : <2 8 2 * * 2 C RS, TO EI OO ane 
5 2 ” rn x, Be EI: © 8 1 3 2 3 N 3 c CCT 5 : N 23 a r \ - 3 a 
DE 2 4 4 . . ie by : 4 8 aL — * « 34.4: WER. of £44 ft Cog WA IE N 5 1 hn EK Fu e long: f. II,” 8 
— + — D 25 * ie ores ted — — RA 8 r N of ITS e 602 FITS 1 
* Ps — 3 - 22 . 3-3 . N ts 
4+ * - » _ * 
DON” n W 88 a 


— 


I 
. ——— — 
r 


— 


— v 8 — * IS - 
PP 
— — pA — 
as 


= 
ZZ 

2 n . F L 
— 6 * * 2 
1 — N n XS N 

2 4 "20. : 0 - 5 - 
. * 
ou + .-# — W WW. Fw 
— > * > . ſh 
o 


4 LY 3 
— Mg IO 


4 g va 1 * = 
r II Dries . ** * * 4 "oh "Ms 
hp _——_——_——. PR N 
* UV 
4 ti — 5s — — 
dſt 8 n r . 


22 —— 


er 
N 
. 
COON OO 2 


n 3 6 k . 
= - 1 'q 4 e G * N 5 _ * Ws RE — 
— —— - —— r CCC wt wy r * 3 2 r 25 e > 
2 S I P en wh” y „ 3 2 a - r 2 $> 3-8 e An 8 
« LT ver as - mw ae Prermng ů * — I ail of reg, 9 er c 4 — ” rr 2 — —— 45> — 
r — - „ 9 - 3 3 Tee et. "Ix 2 2 > — — N 2 — — — = 4 

S259 - EIN _ e A W 9 — . I, GS 5 > e b ‚ TN — 7 K IX: 
* 1 n 2 ke A oP ne Se. a — — . r "OT. | ET 3A 2 — — a hw. } © — 

II: vs - — , > 5 e 6 — — — - 

N r — * — 

== bY II re — = 


"TS 

2 1 n 8 S ˖ · 2 Q — 2 — 

. CN ba = =o, ef GAL 2 TTT 1 _ ——— —_— — ————— 5 
r Wh tr Os ht Cot Eee nag Cale od © <a SA AL 6 . Der: T5 We. oo ooo Woo — — 7 


FR 


2 


4 


OS „ r 
aL hs K 28 " — — L 3 
r 4 ri i on ye eres ag earn, 


: * Cd 
re SH Te TK: 


v2 Tae ent” 


rao ů — 


2 l 6 7 > 4 es x ages IE 
ey day he Le IN Ne ws. of . 12 en 4 + ap Shs = 
3 I * — "% * - SE . — — - 

rated 2M 4% n rl . > -- 40 v x 8 5 2 , 
n . * 8 1 Nr f 3 — PT 1 g — — 

5 3 AIDE, REIT oo d aus — . RE, . 
2 * Eel Front b 5 ä ie _ —— — 8 ** 2 4 ss 
AY $ 3 KS =D A K K r 8 

— vp —— 8 n r 3 Nees 2252 S . — 2 
. aorta? 2p rey 1 ee 5 x —— ; F * i . 
46 anal 2 rn * 22 2 r l W a n © 


- Kd 17 = 
8 n 2 

Ren — F ** 

8 l 1 
— 8 2 8 

* N 4 r 
ay Baer AR 2 Fo Ie De 
— — — — 


9 
1 * —_ & 7 Us 
TV 7 CAP . r 
— S 
r 3 RA 
— ——— — £ So 
2 re p n * * * q - 
LEA 
— 3 N 22 oe ents 
3 5 


—— 


a „ w 
A 
— * 


. n N P / —— 
g 11 . 3 
Py _ En — — oh 
m . — n a 
— - 1. 
: : | cy” 
= = EE e 
— =_ 12. 2. 
— 


TT = EE a Ei Dake AIRS 2 
N c ra: F BEET = AIDS. 
"i . * wh — a * « . — % a . 4 nee ; * 


ht 


— + Oo 


$ wi 
— * 


Sy 2 
ca 


LSB 


>> 


- _ ES 
Soy vr gt! 9 * 


* 
MK, 
— — 
PEI 5 

. 


— * . 82 
8 1 4 5 2 _ : 2 1 
2 2 * — — 1 ay; ro er 9? . — ay — = A = hover comm” ov 
oY - as TI 2 ” 2 SBS 1 Y NY : 2 L * 
yo D > -_ _ 5, \ 3 1 7 * * 2 LI —_ F ane" * 2 x IS 13 WF, 
- 2 4 % 
Þ —_ — Es 4 2 onde 4 . — — rr wa _—_ 2 = Lan £ 
2 CINE”. 7 SIS.” i ; Be. © —— — — - < "$2 4 ALS I- ” R 
. - - — 2 — ip te £1 bogs: bon 4 — FT AS —— — 
* * . . — * A \ I E=TE 
— rs * y — - — - Py - * 5 0 2 22 o 
r _ R wh FIG. MOTELS: a 4 0 FK N > 
— i 22 - 7 0 * 1 = IS ren — —ñ—ñ — AZ - — 2rnS Ss _ 
= 2 2 3 * | = 2 : 
— — — — — <> Ee. 2 — Ez = +4 $ 


LEND. 
1 
— 


OUT 


- By eiu. 1. cap. 9. it is expreſily provided, that thoſe 
who 2 * abjured the realm, e. ſhould 


be excluded the benefit of replevin; yet it hath been al- 
ways held, that the court of King's Bench may in their 


diſcretion, in ſpecial caſes, bail 8 perſon upon an out- 


lawry of felony, as where he pleads, that he is not of 
the ſame name, and therefore not the ſame perſon with 
| him that was outlawed, or alledges any other error in the 
inge. 2 Hawk. P. C. 9999. | 
By the 31 Eliz. cap. 3. /e8. 3. it is enacted, That 
before any allowance of any writ of error, or reverſing 
of any outlawry be had. by plea, or otherwiſe, through 
or by want of any proclamation to be had or made ac- 
cording to the form of this ſtatute, the defendant and de- 
fendants in the original action ſhall put in bail, not 
only to appear and anſwer to the plaintiff in the former 
ſuit in a new action to be commenced by the ſaid plaintiff 
for the cauſe mentioned in the firſt action, but alſo to ſa- 
tisfy the condemnation, if the plaintiff ſhall begin his 
ſait before the end of two terms next after the allowing 
= writ of error, or otherwiſe avoiding of the ſaid out- 
wry.” 

A forei er was outlawed and goods, c. ſeiſed, and the 
Court would not reverſe the outlawry on motion, but put 
him to his writ of error, whereby the plaintiff got bail. 
Carth. 459, Matthews v. Erbo. | 
H. was outlawed, in two actions, one for 10/7. the 
other for 405. and on reverfing the outlawry the court 
took ſpecial bail for the firſt, and an appearance for the 
other, upon the ſtatute 4 & 5 V. & M. c. 18. and the 
recognizance was taken purſuant to 31 Eli. c. 3. 2 
Salk. 496. ' = Ul 
It is clearly agreed, that an attainder of felony of a per- 
ſon who had any lands ſhall never be reverſed by writ of 
error, without a /cire facias againſt all the tertenants and 
lords mediate and immediate; but it is ſct:led, that ſuch 
ſcire facias is not neceſſary in the caſe of high rreaſos. 
Dyer 34. pl. 20. Cro. Eliz. 235 1 Keb. 141. pl. 
11. 1 Sid. 316. 3 Keb. 39. 3 Mod. 42, 47. 4 Mod. 
366. 2 Hale's Rift, P. C. S. P. and ſee Ld. Raym. 


ik. 


bs OR LES f 
Alſo it is ſaid, that it is not neceſſary in the caſe of 
lam, when it is ſuggeſted on the roll that the party bad 
no lands, and the attorney general confeſſes it. 2 Sa/k, 


495-_ 5 85 . 
It is agreed, that after an outlawry of tregſen or felony 
is reverſed, the party ſhall be put to plead to the indict- 
ment, for that ſtill remains good, and he may be tried 
at the King's Bench bar; or the record may be remitted 
into the country, if it were removed into the King's 
Bench by certiorari, with a command to the juſtices be- 
low, to proceed by the ſtatute of 6 Hen. 6. cap. 1. Cro. 
Jac. 646. Cro. Car. 365. 3 Mod. 42. 6 Mod. 115. 
2 Hale's Hi. P. C. 209. 8 | 
So if a man be outlawed by proceſs in an information, 
and comes in and reverſes the outlawry, he muſt plead 
snflanter to the information. 1 Salk. 371. Rex v. Hill. 


5 Med. 141. S. P. 
The law is the ſame in civil caſes; and therefore if an 


outlawry in a perſonal action be reverſed, the original re- 4. 


mains, March 9. Vide the caſe of Whitwick v. Hoven- 
den. 3 Lev. 245. | 


It hath been adjudged, thac if the King grant over the | 


lands of a perſon outlawed for treaſon or felony, and af- 
terwards the outlawry be reverſed, the party may enter 
on the patentee, and need neither ſue a petition to the 
King, nor a ſcire facias againſt the patentee. 1 And. 
188. A perſon ſhall, after outlawry reverſed, be re- 
—_— his law, and to be of ability to ſue. Co. Lit. 
288. 6. | | 

If the goods of a perſon outlawed are fold by the ſhe- 
riff upon a capias utlagatum and after the outlawry is re- 
verſed by writ of error, he ſhall be reftored to the goods 
themſelves; becauſe the ſheriff was not compellable to 
ſell theſe goods, but only to keep them to the uſe of the 
2 5 Co. go. Hoe's caſe. 1 Rol. Abr. 778. S. C. 
cl 


If an advowſon come to the King, by forfeiture upon 
an outlawry, and, the church becoming void, the King 


That an oxengate of 


« ' 4 x f * 
* 

; . q * 

2 

12 — * 


ſhall enjoy that preſentment, .becauſe th 

there came to the King as the profir of Aten 

Moer " Beverley v. Crowwall, $a 
But if the church be void at the time of the ontl, 

and the preſentation is thereby forfeited as a cha 57 

cipally_ and diſind of it/elf, there, upon reverſal of ihe 

outlawry, the party ſhall be reſtored to the preſentation 


Cs. Eliz. 170. agreed ger curiam. 


If a termor being outlawed for felon nts ove. 1: 
term, after the 1 in reverſed, the gran” 29 
have treſpaſs for the profits taken between the reverſ] 
of the outlawry and the aſſignment; for by the uy 
it is, as if no outlawry had been, and there is am fs ol 
it. Cre. Eliz. 170. OgnelPs caſe, and 13 Co, 20 p e 

It is ſaid, that if a man be outlawed in the Kin , 
Bench, and the party's goods are ſeiſed into the Kin 
hand*, and then the outlawry is reverſed, there ca 1 * 
no reſtitution; the reaſon whereof is, for that dee | 
of King's Bench cannot ſend a writ to the Treafirer f 
the court of Exchequer have no record before the Ur 
1 out a kay bak for reſtitution, 5 Mod. 5% .. | 
2 Vern, 312. tor v. Sli; and vi | 
wy of Pinfold n a e Wh 

or more learning on this ſubje?, ſee 3 New 71 
Outlawry, and 22 Vin. Abr. = oe lh 8 


pias Utlagatum and Exigent. 


Outparters, (mentioned in ſtat. 0 ZW. c. 4 ; 
A kind of thieves in Ridde/dale, that fole a 50 * 
things without that liberty: Some are of opinion 175 
thoſe which in the fore- named ſtatute are termed 10 
parters, are now called outputers, being ſuch as ſet matches 
for the robbing any man or houſe. Cowell, See I. 
* ö Rs 12 
Outriders, Are bailiffs errant, employed by the the. 
riffs, or their deputies, to ride to the Farthe los win | 
counties or hundreds, with the more ſpeed to ſummon 
ſuch as they thought good to their county or hundred 
courts, 14 E. 3. f. 1. c. 9. 
Oel, Is a French word for equal. Law Fr. Dig, 
Dwelty, Is when there is Lord, Maſue, and tenant, 
and the tenant holds of the Me/ze by the ſame ſervice 
that the Me/ze holds over of the lord above him; this is 
called Owelty of ſervices, F. N. B. 136. And Owely 
of ſervices is equality of ſervices. Co. Lit. 169. | 
Owlers, Are perſons that carry wool, c. to the Sea 
ſide by, nigbt, in order to be ſhipped off contrary to law: 
And this is prohibited by fat. 7 & 8 I. z. c. 234, 
Dwling. See Owlers, cuſtoms, Mool. 

' Oxon, See Catile. Y 5 
Dzfild, Is ſaid to be a reſlitution made by a hundred 
or county, of any wrong done by one that was within the 

ſame. Lamb. Archaion. 125, | 

| Dxfozd, No purveyor or badger, Cc. ſhall bargain 
for and take away victuals in the markets of Oxford or 
Can ridge, or within five miles, without licence from the 
Chancellor, on pain of forfeiting four times the value, 
and three months impriſonment. 2 & 3 P. & M. c. 15. 
13 Zliz. c. 21. A franchiſe granted to the univerity of 
Oxford, excepted out of the general confirmation, 9 Her. 
c. 1. 13 Hen. 4. c. 1. Scholars outlawed for riots 
to be baniſhed the univerſity. 9 Hen. 5. c. 8. See Uni- 
verfity. -. | 

Drgang, (from Ox, i. e. bos, and gang, or gate, iter) 
Is commonly taken for fifteen acres of land, or as much 
as one ox can plough in a year. 

Six oxgangs of land, is ſo much as ſix oxen can plough. 
Cromp. Juriſd. 220. But an oxgang ſeemeth properly to 
be ſpoken of ſuch /and as lieth in Gaynour. Old Nat. Br. 


fol. 117. Skexe de verb. fignif. verbo Bovala terre, faith, 
land ſhould always contain thirteen 


acres, and that four arengales extend to a pound land. 
Spelman ſays, Bovatus terre off quantum ſufficit ad iter vel 
adm unins bovis. Ox enim off bos & gang vel gate 4. 
See Co. Lit. 69. Cowell. 

Oper. This word was anciently uſed for what we nos 


call a/j/es. Anno 13 Ed. 1. ns 
Oper of a Deed, ls where a man. brings an action © 
debt upon a bond, or other deed, and defendant appears, 


and prays that be may bear the bond, &c. where, 


preſents, and then the outlawry is reveried; yet the King | 


he is charged, | which ſhall be allowed bim. 2 Lil. 
= 66. I ONE l 4s Wee or e | 
R may crave oyer of the writ, or of the bond, 
or other ſpecialty upon which the action is brought, that 
is, to hear it read to him; the generality of defendantsin; 
the times of ancient ſimplicity being ſuppoſed incapable 
to read it themſelves: Whereupon the whole is. entered 
verbatim upon the record, and the defendant may take 
advantage of any condition or other part of ir, not ſtated 
in the plaintiff's declaration: Black. Com. 3 V. 299. 
The demand of eyer is a kind of plea, and may be 
eounterpleaded: Where there may be ayer, the party de- 
manding it js not bound to plead without it, but defend - 
ant may plead without it if he will, on taking upon him 
to remember the bond or deed; tho' if he plead without 


er, he cannot after waive his plea, and demand oper. | 


Mod. Caf. 28. 3 Salt. 119. In the court of B. R. Her 
may be prayed after imparlance ; but not in C. B. 5 
| Rep. 74. See Id, Raym. 970, After imparlance eyer 
cannot be demanded, becauſe imparlance is always to 
another term: Alſo after a plea in abatement,” cyer may 
not be had the ſame term, to plead another dilatory plea. 
Mod. Caſ. 27. 2 Lil. 267. Sed qu. as to qyer after im- 
parlance. CCC 
Oyer in C. B. muſt be demanded, before time for 
leading expires. 2 Barnes 2668. 
Omiſſion of, per /criptum ſuum obligatorium, cured by 
profert and gyer. Ld. Raym. 1056. een eee 
An imperfe& oyer, if received, makes no variance, 76, 
o demand oyer of an obligation, is not only to deſire 
the plaintiff's attorney to read the ſame; but to have a 
copy thereof, that the defendant may conſider what to 
plead to the action. Hob. 217. And when on oyer of a 
deed, it is entered, the whole caſe appears to the court 
as if the deed were in the plea, and the deed is become 
parcel of the record: Though æyer of a deed can only be 
demanded, during the term it is produced in court; and 
then it may be entered in hc werba, and there may be 
ademurrer, or iſſue upon it, Ce. 5 Rep, 76. Lutav. 1644. 
3 Salk. 119. : n e en 
If a bond is brought into court, oper is grantable 
only the ft term, for afterwards it is adjudged in the 
poſſeſſion of the party. — Vet vyer of à recognizance. was 
granted in a term ſubſequent to the declaration. Ld. 
Raym. 84. e N Lare sel ve, 
Where oyer is prayed, it is always intended that the 
bond or deed is in court; which is not of another term. 
Sid. 308, A defendant ought to crave oper of the plain- 
tiff's deed, on which he hath declared z and cabnot ſet 
forth another, to plead performance thereof. Mod. Cay. . 
154. 2 Nelſ. Abr. 1225. If there is mi/nomer in à bond, 
Cc. the defendant is to plead the mi/nomer, and that he 
made no fuch deed, without craving yer; for if he doth, | 
he admits his name to be right. 1 Sat. 7. 
If defendant will take advantage of a variance between 
the writ and count, he muſt crave eyer of the writ; and. 
ſpread it on the record, . e. ſhew it to the court. ii. 
par. 2. 395. . | e eee 
Executors bringing action of debt, the defendant may 
demand oyey of the teſtament, Wc. oyer is not to be diſ- 
penſed with though a deed be loſt, Where a'deed' is in 
the hands of a third perſon, the court will oblige him to 
give ojer and produce it. 2 Strange 1198. And ſee 
Will. par, 1. 16. Where a deed is pleaded, the other 
party cannot alledge that there is other matter contained 
in the deed, but muſt ſet it forth on yer. Strange 227. 
A party who has had oyer is not obliged to ſet it 
forth in pleading. Strange 1241. And ſee Miſſ. par. i. 


, 


— 


97. | | 
Formerly all demands of oyey were in court, as it is now 
in caſes of appeals; But now, in other caſes, it'is demand- 
ed and granted between the attornies. Vide Mad. 28. 
Lazgvill v. Hundred of Thiftleworth.” Salk. 7. Linth v. 
Heooke. 2 Salk. 498, 499. Cooke v. Remmington. Poph;, 202. 
Chamber's caſe, Keb. 182. pl. 91. Rufſel v. Lee. Rub. 
513. pl. 88. Puſland v. Cooper. Vent. 37. Tapſtot v. 
Mooldridge. 12 Mod. 35. Anon. 12 Med. 189. Prag 


| 


| Declaration, pleas, replications amd, other ings; 
and alſo oper of rita, bonds and: other, deeds, ſhall. 
demanded by à note in writing, Rates and orders in C.. 
Mich. 1 Geo. . 1727. Hiad. Lil. Pract. Reg. tit. 
Oyer. BY p AIR * 1 Pity "$46 F XY 
Oper de Mecoꝛd, (audire ee Ray on 

in court, that the judges, for better proof. ſalee, will ear 
or look upon any record. And it hath; beep adjudged, 
that the craving over of an original writ is not like the 
craving of a deed ; becauſe! the deed is always pro- 
duced- by the plaintiff, and it is the act of the party, 
wherefore he ſhall: not be admitted to fay that it is not 
his deed: But the filing a writ, and having: it read on 
eyer demanded, is the act of the court. 2 Latw. 1641. 
See Doct. Plac. 270 2. #4 oder 


4 


ſame cauſe, in the ſame court, the plaintiff, may pray er 
of the record, being in the ſame court; and if there is no 
eyer of the record, the plaintiff, may ſign. judgment by 
default. For in all caſes where a deed or record is pleadzd, 
and eyer prayed ; if oyer is not granted, the plea is 4s no 
ples. Ld. Raym. 347. 1 Keil 95, 96. Carth. 453. 
3 Salk. apres TORT on in 0 Tout wel io vt] gy 

A defendant is not intitled- to oper of the writ, after 
judgment of reſpandaas other, though in the ſame term. 
Ld. Raym. 970. . þ An int 14990 3 0 n 8 
Dyer and Terminer, (F re Ovir ¶ Terminer „ La-. As- 
diendo & Terminando) Is a eummiſſion directed to the 
judges, and other gentle men of the county to which it is 
iſſued by virtue whereof they have power to hear. and de- 
termine treaſons, and all manner of felonies and tre ſpaſſes. 
Cromp FJuriſu. 121. 2 IH. 419. 4 af. 15 2. It is the 
firſt and largeſt of the ſive commiſſions, Ano th our 


 zudges of 4% fit in their ſeveral circuits; And is general, 


v. Dighy, 6 Med. 154. 5 Foxon v. Moſttey. | 


for trying all offenders and offences; or ſpecial, to try 
only particular perſons, or offences: And in our ſtatutes 
it is often printed Qyer and Determiner.. 4 Inft. 162. 
The ufual commiſſion of Qyer and Terminer of. juſtices of 
aſſiſe, is general; and when any ſudden inſurrection, or 
treſpaſs is committed, which requires ſpeedy reformation, 
then a ſpecial commiſſion is immediately granted. ubm. 
2. 13 E. 1. c. 29. FIN. B. 110. And this commiſ- 
fion was formerly iſſued, only where ſome inſurrection was 
made, or heinous miſdemeanor committed; when the 


manger and uſage was to grant a commiſſion. of Opar and 


Terminer, to hear and determine it: and the fat, 2 Ed. 
3. c. 2. requireth that no commiſſion of Oyer and Ter- 
miner be granted, but before the juſtices of one bench or 
other or the juſtices itintrant, and that for horrible treſ- 
paſſes. New Nat. Br. 243: 

A man may have a ſpecial commiſſion of Oyer and Ter- 
miner, to enquire of extortions and oppreſſions of under. 
ſheriffs, bailiffs, clerks of the markets, and all other of- 
ficers, &c, on the complaint and ſuit of any one who 


will ſue it out: And the King may make a writ of Aſoci- 


ation unto the juſtices of Qyer ani Terminer, to admit thoſe 
into their company whom de bath aſſociated unto them; 
alſo another writ may be ſent to the judges to proceed, 
although all the juſtices do not come at the day of the 
ſeſſions; and this writ is called the writ of Si 2 omner, 
. een wt oof A hit” 9 
As to theſe commiſſions it is faid,,,that if a commiſſion 
of Oyer und Terminer, c. be awarded to certain perſons 


to enquire at ſuch a place, they can neither open their 


commiſſion at another, nor adjourn it thither, or give 
judgment there; if they do, all their proceedings are, as 
coram non judice But it is held, that juſtices appointed 
pro hac-wice, mayradjourn their commiſſion, from one day 


to another, though there be no words in their commiſſion 


to ſuch purpoſe; for a general commiſſion authorifing 
perſons to do à thing, implicitly allows them convenient 
time for the doing it. 2 Hawk, P. C. 838. 

Upon the general commiſſion of 'Oyer and Terminer, 
there ſhould iſſue a precept to the ſheriff in the name of 
the commiſſioners, bearing date teen days beftre wbeir 


Mon, that he return twenty-four perſons for a/grand 


jury ad inguirendum, Ic. on ſuch a day; and the ſheriff 
is to return his panel annexed: to the precept: And by the 
ſtatute 5" Bd. 3. c. 11. Juſtices'of Oer and Terminer may 
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If defendant pleads another action depending ſor the 
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ive proceſs of outiawry in any county of Zagland, againit 


perſons ĩndicted before them; but all their proceſſes are 
regularly to be in the names, and under the ſeals of the 
comimniGongrs, wiz. three of them, one being of the Quo- 
raw. 2 Hale's Hiſt. P. C. 26, 31. a * 
the 


Tube fame jo ſtices, at the ſame time, may execute 


eommiffion of Oyer and Zerminer, and alſo that of gaol- 
detivery; and the ſame perſons being authorized by both 
theſe commiſſions, may proceed by virtue of the one in 
thoſe caſes, where they have no juriſdiction by the other, 
and make up their records accordingly. bid. 20. But 
— — of Oyer and Terminer cannot proceed but upon 

iments taken before themſelves, unteſs they have a 
commiſſion of gaol-delivery likewiſe, or a ſpecial com- 
miſſion; for the commiſſion of Oyer and Terminer is, Ad 
inquirendum, audiendum & terminandum, To inquire, hear 
and determine. Wood's H. 478. And though juſtices 


of livery, have a more general commiſſion for | 


trying malefactors, than the commiſſioners of Oyer and. 
Tirminer have; yet ſuch juſtices may not proceed, but on 
Inditments found before other juſtices, as juſtices of 
peace, Fc. 2 Hawh. 24. On indittments found before 
the juſtices of Oyer and Terminer, they may proceed the 
Ame day againſt the parties indited. | 
There is a Special Commiſion of Qyer and Terminer grant- 
ed upon urgent occaſions ; and the party ſuing it, might 
thereupon take out a writ to the ſheriff, commanding him 
to arreſt goods wrongfully taken away, and keep them 
in ſafe cuſtody, till order made concerning them, by the 
Jaſtices aſſigned to determine the matter. Reg. Orig. 126. 
F. NM. B. 112. | a ; * | 
O Pes, (from the Fr. Oyex, i. e. Aulite, hear ye) Is 
uſed to injoin filence and attention. | 
- Opfter-Fiſhery, (In the river Medway) Is regulated 
by ſtatute, and a court to be kept for that purpoſe at 
Rochefter yearly, whereby a jury of free dredger men of the 
oyfler-fiſbery, the ſame-is to be inquired into; and they 
may make rules and orders when oyfers ſhall be taken, 
what quantities in a day, and to preſerve the brood of 
oyfters, Fe, And may impoſe penalties not exceeding g /. 


- Alſo water bailiffs ſhall be appointed to examine boats, 


We. Stat. 2 Geo. 2. c. 19. A duty of 7d. per buſhel 
firike meaſure, is laid upon oyfers imported from France. 
to Geo. 2. cap. 30. | | 65 
Oze, Or Ooxzy ground, / Solum uli gineſum) Moiſt, wet 
and marſhy land, Lit. Dit. 8 5 


: | 


Auge, pagium, The fame with paſſagium. Mat. 


Paris 767. | 
Pacabilis, Payable or paſſable. — Recipict duodecim 
guarteria bone & pacabilis averie, c. Ex Regiſ. 
Greneſeld. Archiep. Ebor. MS. | xo 
Pacare, To pay; as rolnetum pacare, is to pay toll, 
Mon, Angl. tom. 1. pag. 384. Hence pacatio, payment, 
Mat. Paris, Sub. Anno 1248. 3-16 
Pace, /Paſſus) A ſtep in going, containing two feet 
and a half, the diſtance from the heel of the hinder foot 
to the toe of the fore foot; and there is a pace of ſi ve 
foot, which contains two ſteps, a thouſand whereof make 
a mile; but this is called Paſſur major. | | 
Paceatur, Leg. Inz, cap. 45. Et recipiet Agenfrida 
corium jus, & carnem, & paceatur de cætero, 1 e. Let 
him be free, or diſcharged, for the time to come. 5 
Pacification, / Pacificatio) A peace making, quiet - 
ing, or appeaſing ; relating to the wars between England 
and Scotland, Anno 1638, mentioned in the ſtatute 
17 Car. 1. e. 7. | 
Back of Moot, ks a horſe load, which confiſts of ſeven- 
teen ſtone and two pounds, or 240 pounds weight, Merch. 
Dia. Plate, hb. 2. c. 12. See Sarplar. = 
Package, A duty fet and rated in a table taken of 
goods and merchandizes; and all goods not ſpecified in 
the table, are to pay for package duties, after the rate 
of one penny in the pound, according as they are valued 
in the Book of Rates. - | 


| "Packers, Are perſons appointed to pack up herringy, 


and ſworn to do it purſuant to the ſtatute, 
04.4 ls Car. 2. 


\ 


$ 4 ? +3607 3397 
- - Packets. Packet veſſels, exporting or importing goods 
| se 
2 


what: to forfeit, 13 C 14 Car. 2. c. 11. / 22. 


Paching whites, A Kind of cloth ſo called, menüioned 


e 2, 


5,45 kr. ) A contract or agreement, Law Fen. 
5. 13 f $97 \ £4 Fant 


Pagus, A word uſed in ancient records, for a coun. 
ty: Eltred Rex Anglo-Saxenum natus oft in Villa Regia 


3 5 dicitur Wantage in illa paga gue nominatur Berklh, 


Pain (or Peine) Fo:t & Dure, (Lat. na 4.1; 

dura, Fr. peine. forte & dure) Saite A LY 
ment inflicted on thoſe who, being arraigned of felony 
_ 1 — themſelves a 3 ordinary trial, but ſtub. 

roly ſtand mute; it is vulgarly called Pre/ins 10 

Stat, Weſtm 1. c. 12. : "WT wack Pate 
If a eriminal doth not plead directly to the fact, or put 
bimſelf on trial by the country, he ſhal} be put to the 
penance of pain fort & dure, in caſes of petit treaſon and 
ſelony; and forfeit his goods; and ſome criminals have 
undergone this puniſhment, to prevent attainder, cor-. 
reption of blood, and forfeiture of lands; but on ſtand- 
ing mute in high treaſon, the. higheſt offence, and in 
petit larceny, the loweſt of all felonies, the offenders ſhall 
have the like judgment, as if they had been convicted 


by confeſſion or verdict. 3 Inf. 217. H. P. C. 226. 


Kel. 27. Women ſtanding mute in felony, are liable to 
this puniſhment as well as men. 2 «ft. 177. 

For the judgment of pain fort & dure by the Common 
law, and according to the uſual practice, as recorded in 


| our. books, ſee tit. Muze. 


Before judgment paſſes of pain fort & dure, the court 
orders a taſte to be given to the criminal of the paix to be 
endured, if he will.not comply; and the court will not 
proceed to this judgment, before all methods are uſed to 
perſuade him to plead: This is the conſtant practice of 
Newgate ſeſſions. Kel. 27. 28, See Black. Com. 47. 
325, &c. and tit. Mute. | 5 1 
: Pains and Penalties. Acts of parliament to attaint 
particular perſons. of treaſon or felony, or to inflict pain 
and peng/ties, beyond or contrary to the Common law, to 
ſerve a ſpecial purpoſe, are to all, intents and purpoſes 
new laws, made pro re zata, and by no means an execu- 
* of ſuch as are already in being. Black, Com. 4 /. 
2 n 20 > Ara; . FX | f 
120 act paſſed in the ninth year of King George 1. for 
inflicting pains and penalties on the late biſhop of Rocheſter, 
Mr. Kelly, and others, for being concerned in Layer“ 
conſpiracy z by virtue of which ſtatute, the biſhop was 
deprived and baniſhed, and diſabled to hold any office, 
dignity, beneſice, c. And the others were impriſoned 
during life, and to forfeit all their lands and goods; and 
eſcaping from priſon, or the biſhop returning from baniſn- 
ment, to be guilty of felony without benefit of clergy, 
Se. Alſo perſons correſponding with the biſhop, (except 
licenſed under the ſign manual) were adjudged felons by 
the ſtatute. They were condemned by parliament for 
want of ſuch evidence as is ſtrictly required ig the Com- 
mon law courts. 9 Gee. 1. c. 16, 17. 
Painters, The price of painters work is limited by 
ſtature, who ſhall not take above 164. a day, for laying 
any flat colour mingled with oil or fize, upon . 
fone, Ac. And plaiſterers are forbid uſing the trade 0 
2 painter in London, or to lay any colour of painting, 22 
lefs- they are ſervants to painters, Cc. on pain, of 8 . 
But they may uſe whiting, blacking, red lead, oker, S. 


mixt with ſize only, Plaiſterers not to exerciſe the trade 
»renticeſh'ps 


of a painter in London, without ſerving an app 
1 Jac. 1. c. 20, . OO 

I s, A county or region. Trial per Pais, whick 
Spelman in bis Gloſſary faith, Non intelligendum of % f, 
vis populo, ſed di compagenſibus, hoc eff eorum 1467 1 4 ; 
ant comitatu, quem majores | nofiri pagum dixers Site 


inde pais, g. ini, vel y, conver/0. | 
| Balder, A duty of exciſe granted to the ton, 26 
Cee. 2. 6. 96. 3 | : Paiſſo 


P A L. 


Palle, Paſbage, or liberty for hogs, to run in foreſts | 


or woods to { 


See Paſſs _ The fieward, treaſurer, and comptroller, 


may inquire by a jury of the King's ſervants; if any of 


on maſt, Mos. Angl. tom. 1. Þ» 682. 


counceller, &c. 3 Hen. 7. c. 14 The yeomen of the 


offices. 4 Hen. 7. c. 7. The limits of the palace of 
Fifminſer, 28 Hen. 8. c. 12, The great 3 of the 
King's houſe, to have the ſame authority as the lord ſtew- 


ard, 32 Hen. 8. c. 39-/ Repealed, 1 Mar. f. 3. c. 4. 


6. 12. Inquiries of murders, &c,. within the verge, is. 


felony, ib. r Op: ” 
agium, A duty to lords of manors, for exporting. 
and importing veſſels of wine, in any of their ports. 


C And read Caſas, de Conſuetud. Burg. p. 14. 
| tines, How intituled to naturalization, 1 Geo. 1. 
A. 2. (. 29 * | * 2 39 f ö 
Pales, See Inclo/ures. 


frep, ( Paifredus radu palefredur, palifredus,) 
Js — of 849 1 uſed by noblemen or 


| bn" Counties of, and their privileges. See 
la 


conberg held the manor of Cukeny, in the county of Not- 
ingham in ſergeanty, by the ſervice of ſhoeing the King's 
palfrey, when the King ſhould come to Manyfeld.: See 
Co. on Lit, 149. . | 
Palicea, A park pale. Cowell, 1 2 75 
Palingman, (mentioned in ſtat. 22 Ed. 4. c. 23. and 
11 H. 7. c. 23.) Seems to be a merchant denizen, one 
born within the Exgliſi pale. But Dr. Skinner judges 
it to ſignify a fiſhmonger, or merchant of fiſh. A 

. Palla, A canopy ; alſo often uſed for an altar · cloth. 
Matt. Paris, ſub. Ann. 1236. Chartular, Glafion, MS. 

ol. 12. | 7 
A Pallio cooperire. It was anciently a cuſtom where 
children were born out of wedlock, and their parents af- 
terwards intermarried, that thoſe children, together with 
the father and mother, ſtood under a cloth extended while 
the marriage was ſolemnizing, which was in the nature 
of adoption; and by ſuch cuttom, the children were taken 
to be legitimate. I fignum legitimationis nati ante ma- 
trimonium conſuerunt poni ſub pallio ſuper parentes eorum ex- 
tento in matrimonii ſolemnizzatione. Epiſt. Rob, Groſthead 


this country at Common law, tho' the clergy wanted to 
| have a law paſs to render them legitimate. on 
Pallium, A word often mentioned in our old hiſto- 


rians; Durandus tells us that it is & garment made of 
white wool, after the following manner, vis. The nuns 


offer two white lambs on the altar of their church, during 
the time they ſing Agnus Dei in a ſolemn maſs; which 
lambs are afterwards taken by two of the canons of the 
Lateran church, and by them given to the Pope's ſub- 
deacons, who put them to paſture till ſhearing time, and 
then they are ſhorn, and the pal is made of their wool, 
mixed with other white wool: The pall being thus made 
is Carried to the Lateras church, and there placed on the 
aigh altar by the deacons of that cburch on the bodies of 
St. Peter and St. Paul; and after the uſual watching, it is 
carried away in the night, and delivered to the ſubdeacons, 
who lay it up ſafe. And becauſe it was taken ſrom the 
dody of St. Peter, it ſignifies the plenitude of eccleſiaſtical 
power ; and therefore it was the prerogative of Popes, 
who pretend to be the immediate ſucceſſors of that ſaint, 
to inveſt other prelates with it, which at firſt was done no 
where but at Rome, but afterwards at other places. Da- 
randus's Rationale. | 
Palls, The pontifical veſture made of lamb's wool, in 
breadth not exceeding three fingers, cut round that they 
may cover the ſhoulders ; they have two labels or ſtrings 


others for ſtate: And ſometimes of old taken for a horſe 
fit for a woman to ride. Camden ſays, that Filliam Fau- 


of St. Agnes every year, on the feaſt-day of their ſaint, | 


the ſervants conſpire the death of the King, or of any 
crown and grooms of the chamber ſhall attend their 


The penalty of ſtriking in the King's court. 33 Hex. 8. 
Entring into the King's houſe with intent to ſteal, made 


Quiet de omni telonio, & paſſagio, cobuagio, pallagio, | 


1 


—_ 


Epiſc. Lincoln. Such children were never legitimate in | 


| | 
P A. N 
croſſes on the right and lefr, faſlened with pigs of gold, 


whoſe heads are Sapphire: Theſe veſtments the Pope gives 
or ſends to archbiſhops and metropolitans, and upon ex- 
craordinary occaſions to other. biſhops; who wear them 
about their * necks at the) altar, above their other orna- 


ments. The pail was firſt given to the biſhop of Ofia, hy 


Pope Marcus the Second, Anno 336. And the preface to 
an ancient ſynod here in £ng/and, wherein Ode, archbiſhop 
of Canterbury preſided, begins thus; Eg Odo bumilii 
& extremus, divina largiente Clementia, A/mi prefulis & 
palli, honore ditatus, ic, Selden's Hiſt, Tithes 227. 
Creſly's Church Hiſt. r 2. n ne 
Palmeſtrp, A kind of divination, practiſed ay ke 
ing upon the lines and marks of the bands and fingers: 
being a deceitful art uſed by Egyptians, prohibited by the 
_ of 1 & 2 P. & M. c. 4. See Black. Com, 47 
166, 6, 2 A apr of 9 2s 
3 ſee Table to the Statutes, tit. Stamps. The 
duties they are to pay are fixed by 10 Ann. c. 19. f. 101. 
11 Geo. 1. c. 8. J. 14. and 30 Ges, 2. c. 19. . 1. 
Pandetts, Are the books of the Civil law, compiled 
by Juſlinian; mentioned in the hiſtorians of this nation. 
Bede, Co Fo See Black. Com, 1/7, I7s 81. Ms By . 
Pandoxatrix, An ale wife who both brews and ſells 
ale or beer; from pardoxatorium, a brewhouſe, Statut. && 
Conſuctug. Burgi Ville de Montgeom”, Temp. Hen. 2. 
Panel, -(pane//a, pannellam) According to Sir Edward 
Coke, denotes a little part; but the learned Spelman ſays, 
that ir ſignifies a ſebedula vel pagina, a ſchedule or page; 
as a panel of parchment, or a counterpane of an indenture ; 
But it is uſed more particularly for a ſehedule or roll, eon 
taining the names of ſuch jurors as the ſheriff returns to 
paſs upon any trial. Nitch. 226. Reg. Orig, 223. And 


| the impanne/ling @ jury is the entring their names by the 
. ſheriff into a pane! or little ſchedule of parchment; is pa- 


nello se. 


8 H. 6. c. 12. Panels of juries are to be 
returned into court, on writs of N;/ prius, &. before 
inqueſts can be taken upon them, by ſtatute 42 4. z. 
And perſons indicted of high treaſon ſhall have a copy 
of the panel of the jurors, who are returned to try them, 
two days at leaſt before tried. 7 & 8 I, 3. c. 3. But 
it is ſaid, that in trials before juſtices of gaol-delivery, 
the priſoner has no right to a copy of the panel before the 
time of his trial; except only in caſes within that ſtatute, 
2 Hawk, P. C. 410. See Black, Com. 3 V. 354. 47. 
2999, 344. | | : 
Panetia, A pantry, or place to ſet up cold victuals. 
Cowell, : , 
Panis armigerozum, The bread diſtributed to ſervants, 
Mon. 1. p. 420. 2 1 8 95 ee 
Panis biſus, Coarſe bread. IA. ib. | 
Panis called Blackwhyetlef, Bread of a middle fort, 
between white and brown, ſuch as in Kent is called 
Ravel-bread, In religious ; houſes it was their coarſer 
bread, made for ordinary gueſts, and diſtinguiſhed from 
their Bb loaf, or panis conventualis, which was pure 
manchet, or white-bread. Covell. | | 
Panis militaris, Hard biſket, brown george, camp- 


OW 


bread, coarſe and black. The prior and convent of & 


grant to John Grove, a corrody or allowance, —— ſuum 
vidun guolibet die unum panem monachalem, i. e. a white 
loaf; and to his ſervant unum panem nigram militarem, 
i. e. a little brown loaf or biſcet. Cartular. Elyn. MS, 
F 47+ | 

Pannage or Pawnage, (panragium, Fr. paſnage) Is 
that food which the ſwine feed upon in the woods, as 
maſt of beech, acorns, &c. Alimentum, quod in filvis 
colligunt pecora, ab arboribus dilapſum : Alſo it is the mo- 
ney taken by the Agiſlors for the food of hogs in the 
King's foreſt, Crompt. Juriſd. 155. Star. aß. 2. e. 25. 


' Manwoed ſays pannage ſignifies moſt properly the maſt of 
| the woods or hedge rows: And Linwood thus defines it; 


Pannagium ef paſtus pecorum in nemoribus & in fylvit, ur- 
pete de glandibus & aliis fruftibus arborum Hlveſrium, gaa- 
rum frudus aliter non ſolent colligi, It is menmoned in che 
ſtatute 20 Car. 2. c. 3. And in ancient charters this word 
is variouſly written; as pannagium, pajnagium, patbnagium, 


on each ſide, before and behind, and likewiſe four purple 


Pannis, 
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Juit quod nullos habet pannos diciſer & lacerates, Fleta, 


* 


M. f 2. e. 4. ed. 47. 


P A P 
Pannus, A germent made with ſkins.—§raralen 


lib. 2, c. 1 . * 5 4 has ; NY. TROY 
| Pantiles, To what duties liable, 4 /. & M. c. 5. 
Paper. + Duties opon paper, paſte-board, Cc. 2 W. 
10 un, c. 19. Ke. 32. 12 


Aa. ff. 2. (. 9. 


Penalty on removing painted paper before ſurveyed, 1 


Geo. 4. EC. 36. / 17. F 


Rags may be imported free, 11 Geo. "OP 7. . io. 
The drawback on exportation of foreign paper taken 


away, 10 Geo, 2. c. 27. J 4. See Books, Cuſtoms. | 
| Books, Are the iſſues in law, Sc. upon ſpe- | 


* 


cial pleadings, made up by the clerk of the papers, who 
3s an officer fo 


thoſe pleas, are to be ſubſcribed to the books, by the clerks 


4 - 


2 Lill. Ar. 268. Fey” | 
Office, Is an ancient office within the palace of 


or attornies who deliver the ſame. Paſch. 18 Car. 2. 


Whitehall, wherein all the public papers, writings, mat- 
ters of ſtate and council, letters, intelligences, negotia- | q 


papers and diſpatches that paſs thro? the offices of the 
two principal ſecretaries of ſtate, are lodged and tranſ- 


mitted, and there remain diſpoſed in the way of library. 


Alſo an office belonging to the court of King's Bench ſo 
called. tt n 

piſts, Are thoſe who profeſs the Popifs religion in 
this kingdom: And ſince the Reformation there have been 
many ſtatutes concerning them. By the 35 Eliz. c. 2: 


| Papiſfts are to repair to their uſual place of reſidence, and 


not remove above five miles, without licence, c. The 
3 Fac. 1. c. 5. enacts, That no Papifts, or Popith recu- 
fant convict, ſhall come to court; practice the Common 
law, Civil law, phyfick, Cc. or bear any public office 
or charge, but ſhall be utterly diſabled to exerciſe the ſame; 
and liable to a penalty of 100/. But offices of inheritance 
may be executed by deputies taking the oaths, by 1 W. 
& M. | | 

- Pajiftr, and truſtees for Papifſs, are incapable to pre- 
ſent to any benefice, ſchool, hoſpital, c. or to grant 
any avoidance of a- benefice, and the two univerſities ſhall 
preſent; the Chancellor, &c. of Oxford, to preſent to be- 
nefices lying in ſuch and ſuch counties; and the univerſity 
of Cambridze to beneſices in others, particularly mentioned 
in the ſtatute; and a bill may be brought in a court of 
equity to diſcover ſecret traſt, Fc. 3 Fac. 1. c. 5. It 
has been adjodged on that ſtacute, that the perſon is only 
diſabled to prefent ; and'that he continues patron to all 
other purpoſes. Cacel 230. That ſuch a perſon by be- 
ing diſabled to grant an avoidance, is not hindered from 
granting the 2dvowſon itſelf, in fee, or for life, for | 
conſideration, 1 Jen. 19, 20. (See infra). And'that 
if an advowſon or avoidance belonging to a Papiſt- come 
into the King's bands, by reaſon of an outlawry, or con- 
viction of reeuſancy, c. the King and not the univerſi- 
ties, ſhall preſent. 1 Jon. 20. Hob. 126. But where 
2 preſentment is veſted-1n the univerſity,” at the time 


when the church becomes void, it ſhall not be deveited\ 


again, by the patron's conferming, Sc. 10 Rep. 57. 

Papiſts, and Popiſh recuſants, married not according 
to the orders of the church of England, are diſabled, the 
khuſband to be tenant by the courteſy, and the wife to have 
dower, e. and incur a forfeiture of col. Alſo not 


the like penalty: And not being buried according to the 
Ecclefiaftical laws, the executor ſhall forfeit 20 J. Ce. 
And Papiſts are incapable to be executors, ad miniſtrators, 
or guardians; diſabled to ſue actions, and as perſons. 


excommunicate till they conform, Ce. 3 Fac. 1. k. 5. 
And it is ſaid that being convicted of Popiſh recuſancy, 


they may be taken up by the writ de excom. capiend. And 


ſhall not be admitted as competent witneſſes in a cauſe: 
| 3 


or that purpoſe. And the elerks of the pa- 
pers of the court of King's Bench, in all copies of pleas 
and paper books by them made up, ſhall ſubſcribe to ſuch 
Paper-beoks, the names of the counſel who have ſigned 
ſuch pleas, as well on the behalf of the plaintiff as de- 
fendant; and in all peper-books delivered to the judges of 
the court, the names of the counſellors, who did ſign 


tions of the King's miniſters abroad, and generally all the | 


1 
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But this ſeeme to be carried beyond the intent r g. 

wh 0 1 Bu. 1 58 1 w_ 1 Newt. P. C. y (bn ta. 
erſons going beyond ſea to be trai by pana 

ſhall: forfeit their goods and chatiels, Fekete” Ae. 


form within fix months aſter their return: And g. 
childrot abroad es be thas mige up, is lame fo 
nalty of 1004." Stat. 3 Car, 1. c. 2. ee 


The Lord Mayor of che city of Londin and iu f, 
peace, c. are to eauſe to be brought bh Pe 


within the ſaid city and ten miles thereof. aud 
them the elaratien 30 Cari z. b x. aral . 


. 


travon; aud refuſing to ſebleribe t, they (hall ſaffer a5 


* 


Popilh recuſant cdu: But ſuch as üſe by" trade 6c 


manual art; and foreigy merchants, ſervants t0 


Papiſts refuſing to appear and ſubſeribe the lala dee. 


tion, ute hot to keep in thei houſes any arms, weapons, 


ry Sc. And jauſtiees of peace may 
uch to be — (Auk. they may not hy wok 


above the value of 5/, which may be alſo ſei | 
—— | — g 15 67 horſes 6 kinderng Fra | 
after them, ſha committed, and forfeit treble 
i SEM. . ij. Lain bia 1021 nen 
If any perſon refuſe to repeat and ſubſeribe the above. 
mentioned declaration, and ſhall thereupon have hie name 
and place of abode certified" and recorded at the general 
quarter ſeſſions of the peace, ET) by the act is appointed 
be Mall be diſabled to make auy preſentaton, '&c, And 
preſenting contrary to this ad ſhall forfeit 5601.” 1 V. 
& M. c. 26. Papiſts wh6 keep ſchools are to ſuffer per- 
petual impriſonment: And perſons educated in the Popith 
rehigion, not taking the oaths and ſubſcribing the de. 
claration in the 30 Car. 2. c. 1. within ſ&x months aſter 
they attain the age of-eiphteen years, ſhall be diſabled to 
take of inherit lands, but: not their heirs or poſterity ; 
and during their lives or refuſul, the next Proteſtant rela- 
tien malt enjoy, Sc. | 
Aud where tbe parents of Proteſtant children are Papiſls, 
the Lor Chancellor may take care of the education of ſuek 
Proteſtant children, and make order for their maintenance 
ſuitable to the ability of the parent. 11 U 12 V. 3. c. 4. 
Every troſtee, e/c. for Popiſſf children is difabled to pre- 
ſent to any benefice, gtetcund preſentations by them ſhall 
be void; and the Chancellor and ſeholärs of the univerſi- 
ties ſhall preſent, as by"the'at 3 Jae. 1. e. 5. And 
biſhops are required to æc amine perions pteſented on oath, 
before inſtitution, Whether the perſon preſentipg be the 
real patron, and made the preſentation in his own right, 
or whether he be not à truſtee for a Papiſt, etc. And if 
the parſon pręſented refuſe to be ekamined, his preſenta- 
tion ſhall be void. 12 An. fe, 2. t. 14. 
Grants of advowſons; or right of preſentation to 
churches, etc. by iy Papiſts, or perſon any ways in truſt 
for him, to be void; except made for valuable conſidera- 
tion to ſome Prutgſtant purchaſer; for the benefit of a 
Proreflant only ; and perſons claiming under ſuch grant, 
ſhall be deemed as truſtecs for a Papiſt, and they and 
their preſentees be compelled to make diſcovery thereof 
and the intent, as difedted by 12 Azz. ff. 2. c. 14. elc. 
11-Gee, 2. c. 17. Papiſts are to regiſter their eſtates, as by 
this ſtatute is directed, on pain of forfeiture; and lands 
regiſtered moſt be ex preſſed in what pariſhes they lie, who 
are the poſſeſſors thereof, the eſtate therein, and the 
yearly rent, ere. Perſons ſuing in Chancery for forfeitures 
for default of regiſtry, may demand all diſcoveries as if 
purchaſers; and they may bring ejectment on their own 
demiſe, and give the act and ſpecial matter in evidence. 
„ eee e e 
Sales of 265 by Papiſts (incurring the diſabilities 11 
and 12 M. z.) to Proteffant purchaſers, are confirmed not- 


baptizing their children by a lawful minifter, is liable ro | withflanding the diſability of perſons joining in the ſale; 


unleſs before ſuch TaJes any perſon who is to take advan 
tage of the diſability, has recovered. or entered his claim, 
anch given notice, 24. No lands ſhall paſs from Papiſts, 
by deed or will, without inrollment: and Papiſts ate 
rendered incapable to purchaſe lands. 3 Geo. 1. ©: ho 
Deeds and wills of Papifts have further time to be inrolled, 
abd not ayoidable for wait thereof, etc. by 6 Ces. 2. 


; * 93 »- ! 
Ca 5. All 


P A R 


All perſons within England, of the age of eighteen 
ears, not having taken the oaths, and who refuſe to take 
the ſame, ſhall regifier their efates as Papiſts; or neglect- 
ing ſuch regiſtry, are to forfeit the inheritance of- their 
lands, two.thirds to the King, and the other third to the 
proſecutor. 9 Geo. 1. c. 24. But by a ſubſequent act, 
this ſhall not extend to oblige any woman to take the 
oaths, or to regiſter her eſtate z nor any perſon that hath 
only an intereſt in lands in reverſion; or to eſtates under 
10. a year, &c. And only one year's rent and profits of 
lands is forfeited for default of regiſtring by this ſtatute, 
recoverable by actions in the courts at Weflminſfter, within 
ſix months after the offence; perſons in priſon, beyond 
ſea, non compos, &c. are to have fix months to take the 
oaths and regiſter their eſtates, after the removal of their 
diſabilities ; and certificates by the proper officers, ſhall 
be allowed as evidence of taking the oaths, & r. 10 Geo. 
„ k. 4 . 
BY a late ſtatute, the reputed owners of eſtates being 
Papiſts, on conforming to the proteſiant religion, and taking 
the oaths, the ſame to be recorded, and they and all 
Proteſtants claiming under them, ſhall poſſeſs the eſtates 
freed of diſabilities incurred by ſuch owners, &c. And 
any perſon's right, intitled to a reverſion, is ſaved if his 
ſuit be commenced in twelve months after the determina- 
tion of the precedent eſtate. But perſons conforming as 
aforeſaid, and afterwards returning to the Popiſh religion, 
ſhall be ever after incapable of any benefit by this act 11 
Geo. 2. c. 17. | | 
A Papiſt tenant in tail ſuffers a recovery to the uſe of 
himſelf in fee, in order to make a marriage ſettlement; 
this is not a purchaſe within 11 V. 3. c. 4. Strange 207. 
Acts are made almoſt every other ſeſſions, for allowing 
further time for the inrolment of deeds and wills made by 
Papiſts, and for relief of Proteſtant purchaſers, See Oaths. 
Alſo vide Britiſh Liberties, where the principal laws, rela- 
tive to Papilts, are collected in one view, with o&/erva- 
tions thereon. | . | 
As to caſes determined on thoſe ſtatutes, vide Hob. 73, 
74. Ley 59. Thredway's caſe. And the caſe of Thornby 
v. Fleetwood, alias the Dutcheſs of Hamilton's caſe, Hil, 
12 Ann. C. B. affirmed in the Houſe of Lords. And ſee 
1 Hawh, P. C. 32. 
Fon. 19, 20. Hob, 126. Winch, 7. 11. 3 New Abr. 
caſe. ib, 797. Hill v. Filkins, ib. Carrick v. Errington, 
ib. 798. Marwood v. Dorel, ib. 799. Pelham v. 
Fletcher, ib. on Lord Dower's will. ib. Mallom v. Bring- 
loe, ib. Smith v. Read, 4 Stran. 267. See Recuſants, 
Rome. 
Papiſts taxed, Papi/s, or reputed papifs, who refuſe 
to take the oazhs 1 W. and M. are to pay double to the 
land tax, etc. Stat. 8 VW. 3. c. 6. And a tax of 
100, ooo. for the year 1723. was laid on the lands of all 
papiſſs, over and above the double taxes, towards reimburſ- 
ing the public charges occaſioned by the late conſpira- 
cies; charged ſo much on every county, etc. and leviable 
by the commiſſioners of the land tax, by Stat. 9 Geo. 1. 
c. 18. 
Par, Is a term in Exchange, where a man to whom a 
bill is payable, receives of the acceptor juſt ſo much in va- 
lue, etc. as was paid to the drawer by the remitter. 
Merch. Dia. 
to be a certain number of pieces of the coin of one coun- 
try, containing in them an egual quantity of ſilver to that 
of another number of pieces of the coin of ſome other 
country; as where thirty-ſix ſhillings of the money of 
Holland, have juſt as much-filver, as twenty ſhillings Eng list 
money; and bills of exchange drawn from England to Hol- 
land, at the rate of thirty-ſix ſhillings Dutch, for each pound 
Herling, is according to the pas. Lock's Conſid. of Money, 
pag. 18. | | 
Paracium, The tenure that is between parceners, wiz. 
that which the youngeſt oweth to the eldeſt. Domeſday. 


or dignity; but more eſpecially of land, in the partition 


rage and diſparagement. Co. Lit, 166. 
Paragium, Was commonly taken for the equal condi- 


10 Co. 57. 6. Caauley 230. 1. 


795. Roper v. Raadcliffe, ib. 796. Lord Derwentawater's 


And in exchange of money, par is defined- 


Idarage, (paragium) Signifies equality of name, blood, 


of au inheritance between coheirs : hence comes to 4i/pa-. 


tion betwixt two parties, to be contracted in marriage; 


ket | - 
£ 
1 


PA 


for the old laws did ſtrictly provide, that young helri 

ſhould be diſpoſed in matrimony cum paragio, with per- 

ſons of equal birth and fortune, fine di/paragacione. ' 
Paramount, (compounded of two French words, par; 


* 


i. e. per and monter, aſcendere) Signiſies in our law the 
higheſt lord of the fee, of lands, tenements, or heredi- 
taments. F. N. B. 135. As there may be a lord mens; 
where lands are held of an inferior lord; who holds them 
of a ſuperior under certain ſervices ; ſo this ſuperior lord 
is lord paramount and all honours, which have manors 
under them, have lords paramount, Alſo the King 1s 
chief lord, or lord paramount of all the lands in the king- 
dom. Co. Lit. 1. | | 2 5 5 
Parapharnalia, or Paraphernalia, (from the Greet 
Haęà, Præter, and ®:ey Dos) Are thoſe goods which 4 
wife challengeth over and above her dower or jointure; af- 
ter her huſband's death; as furniture for her thamber; 
wearing apparel, and jewels, which are not to be put into 
the inventory of her huſband. A wife, after the death 
of her huſband, may claim her paraphernalia or neceſſary 
apparel for her body, and cloth given her to make 4 
garment, etc. beſides her dower; ſo that the huſband 
cannot give them away by will: but e hall not have ex- 
ce//ive apparel, beyond her rank. | 

Pearl necklaces, chains of diamonds, gold watches; 
etc. may be included under paraphernalia, if thẽy were 
vſually worn by the wife, and ſuitable to her quality, and 
the faſhion of the times; and they are aſſets to pay debts 
and legacies ; provided the huſband does not give theſe 
away by will, 1 Rel. Abr. 911. 3 Cro. 343, Kitch. 
369. Noy's Max. 168. | 

It was adjudged in the Viſcounteſi Bindon's eaſe; that 
paraphernalia ought to be allowed to a widow; having re- 
gard to her quality and degree ; and that her huſband be- 
ing a Viſcount, ſhe ſhall de allowed her jewels to the va- 
lue of 500 marks, etc. 2 Leon. 166. A widow retained 
a chain of diamonds and pearls, againſt the deviſe of her 
huſband ; and twojudges held, that ſhe migbtdetain them, 
becauſe they were convenient for a woman of her quality; 
but two other judges were of a contrary opinion, that 
paraphernalia ſhould be not only convenient, but nece//ary ; 
otherwiſe the widow ſhall not detain them againſt the ex- 
preſs deviſe of the huſband: tho' it is ſaid it was ad, 
Judged that the widow might detain neceſſary apparel- 
and likewiſe ornaments againſt the deviſe of her huſband ; 
and that he cannot diſpoſe of them by will, though be 
might have ſold them in his life-time ; for immediately 
upon his death the property is veſted in the widow. Crs. 
Car. 347. 2 Nelſ. Abr. 1225. 

All the wife's wearing apparel, more than that which 


is neceſſary and convenient, is a chattel in the huſband ; 


and after the huſband's death ſhall go to his execators 1 
but what is recef/ary for her condition and ſtate, and 
comes under parafhernalia, ſhe ſhall- have as her own 
goods, and may diſpoſe of at her death ; or take after the 
death of her huſband. Bro. 9. Deg. et Stud. 17; Tho? 
by our law the wife may not make a will of and deviſe 
them, without the aſſent of the huſband whilſt he lives; 
becauſe the property and poſſeſſion is in him. 2 Shep. 
Abr. 423. Mich. 27 Eliz, Vide Com. Dig. 1 F. tit, 
Baron and Feme, and Black. Com. 2 V. 435. 
Paraſitus, A word uſed ſor a domeſtick ſervant, 
Blount. Re 9 H, 
Paravail, (per-avai/e) Signifies the loweſt tenant o 
the fee, or he who is immediate tenant to one who hold- 
eth over of another; and he is called tenant faravail 
becauſe it is preſumed he hath profit and avail by the land, 
F. N. B, 138. 2 inf. 206. Rep. Coney 
Black, Com. 275 — g 5 ne 9 
Parcella Terrz, A parcel of land, as uſed in ſome 
ancient charters. Sciant, quod ego Stephanus W. ddt, 
etc, Roberto de D. unam parcellam terræ eum pertinen. ja- 
cen?. etc. ſine dat. — | 
Parcel-makers, Are two officers in the Exchequer, that 
make the parcels of the e/cheators accounts; wherein they 
charge them with every thing they have levied for the 
King's uſe, within the time of their being in office, and 
deliver the ſame to the auditors, to make up their accounts 
therewith, Pradtice Excheg. gg. 
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Parceners; (gf parcellers, f. e. rem in parcellas di- 
widentes) Are of two forts, wiz parceners, according to the 
courſe of the Common /awv; and parceners according to 
com. f 

Parceners by the Common law, are where a man or 
woman ſeiſed of lands or tenements in fee-fimple or fee- 
tail hath no iſſue but daughters, and Yieth, and he 
tenements defcend to ſuch daughters, who enter into the 
lands deſcended to them, then they are called parceners, 
and are but as one heir to their anceflor; and they are 
rermed parceners, becauſe by the writ de partitione facienda 
the law will conſtrain them to make partition; tho' they 
may do it by conſent, etc. Litt. 243. 1 Ist. 164. See 


Black. Com. 2 FJ. 187. And if a man ſeiſed of lands in 


fee-ſimple, or in tail, dieth without any iſſue of his body 
begotten, and the lands deſcend to the ſiſters, they are 
erceners; and in the ſame manner where he hath no 
fiſters, but the lands deſcend to his auars, or other fe- 
wales of kid in egual degree, they are alſo parceners : 
but where a perſon hath but one daughter, ſhe ſhall not 
be called parcener, but daughter and heir, ec. Lit. 
4242. | | 
If . hath ifſue two daughters, and the eldeſt hath 
iſſue divers ſons and daughters, and the youngeſt hath 


iſſue divers dagghters ; the eldeſt ſon of the eldeſt daughter 


ſhall not only inherit, but all the daughters of the youngeſt 
ſhall inherit, and the eldeſt ſon is coparcener with the 
daughters of the youngeſt ſiſter, and ſhall have one moiety, 
wiz. his mother's part; ſo that men deſcending of daugh- 
ters may be parceners as well as women, and ſhall jointly 
plead and be impleaded, etc. 1 Iaſi. 164. None are 
parceners by the Common law, but either females, or the 
heirs of females, who come to lands or tenements by 
deſcent. Lit. 254. 

Parceners by cuſtom is, where a perſon ſeiſed in fee- 
fimple, or in fee-tail of lands or tenements of the tenure 
called gaveltind, bath iſſue, divers ſons, and dies; ſuch 
lands ſhall deſcend to all zhe ſons as parceners by the cu/- 
tom, who ſball equally inherit and make partition as females 
as, and writ of partition lies in this caſe, as between fe- 
males, etc. Lit. /e?. 265. Women parceners make but 
one heir, and have but one freehold: but between them. 
ſelves they have in judgment of law ſeveral freeholds, to 
many purpoſes ; for one of them may infeoff the other of 


her part; and the parcenary 1s not ſevered by the death | 


of any of them; but if one dies, her parz ſhall deſcend to 
her iſſue, Cc. 1 nfl. 164, 165. If one parcener make 
a ſeoffment in fee of her part, this is a ſeverance of the 
coparcenary, and ſeveral writs of precipe ſhall lie againſt 
the other parceners and the feoffee. 1 I. 67. Tho? 
if two coparceners by deed alien both their parts to ano- 
ther in fee, rendering to them two, and their heirs, a rent 


out of the land, they ſhall have the rent in courſe of 


parcenary ; becaus2 their right in the land out of which 
the rent is reſerved was in parcenary. Ibid. 160. 

If there be two parceners, and each of them taketh 
huſband, and have iſſue, and the wives die, the parcenary 
is divided, and here is a partition in law, bid. Par- 
tition of lands held in tail, by the death of one ſiſter 
without iſſue is made void, and the other ſiſter as heir in 
tail will be intitled to the whole land; and may have 
writ of formedon where the other parcener hath aliened. 
New Nat. Br. 476. And a writ of nuper obiit lies 
for one parcener deforced by another, &c, F. N. B. 
197. | 
"If any parceners or there iſſues be diſſeiſed, they muſt 
join in an aſſiſe againſt the diſſeiſor; ſo if they have cauſe | 
to bring any action of waſte, Ce. 1 nfl. g5, 198. 
Two parceners are of land, one enters and claims the 
whole, and is difleiſed, ſhe alone may maintain aſſiſe; 
but if the diſſeiſin be of rent, the other parceners mult be 
named, or the writ ſhall abate, Jenk. Cent. 41, 42. 

The po//ion of one parcener, Cc. of land, without 
an actual ouſter, gives poſſeſſion to the other of them. 
Heb. 120, Dyer 128. One parcener may juſtify de- 
taining the deeds concerning the land, againſt ano- 
ther, as they belong to one as well as the other. 2 Rol. 
Abr. 31. 

Parceners are to make pariition of the lands deſcended; 
and eſtates of coparceners at Common law are applicable | 

2 | 


only to inheritances: Partition may be made 
parceners of inheritances, which . a www 


and by the oaths of twelve men make partition between the 


P A R 


as of an advowſon, rent charge, or ſuch like; de 1 


otherwiſe of inheritances which are pot intite 24: 
viſible, as of a piſcary, common eee * 
ſuch uncertain profits out of lands; for in ſuch ug 
eldeſt parcener ſhall have them, and the othe rb 
— from her out of ſome other aeg , 
y the anceſtor; but if there be no ſuch ; ; 
then the eldeſt ſhall have theſe bene eee | 
one time, and the youngeſt for another time, D ag 2 
Parceners cannot make partition, ſo as for Sn gud have 
the land for one time, and another for another Sc for 
each is to have ber part abſolutely : but if an ad vowſon 4. 
ſcend to them, they may preſent by turns; and * 
be a common, Cc. which may not be divided, one os 
have it for one year, and another for another year, & 4 
1 int. 164. oo 
An advowſon is an entire thing, and yet, in e 
ſame may be divided betwixt A for fers 
preſent by turns: and if there be coparceners of an 4 
vowſon appendant to a manor, and they make partition 
of the manor, without mentioning the advowſon; the ſame 
is ſtill appendant, and they may preſent by turns, 8 2, 
79. If two parceners be of an advowſon, and they e 
to preſent by turns, this is a good partition as to the poſe 
ſeſſion ; but it is vt a ſeverance of the eſlate of inheritance 
1 Rep. 87. And where there are coparceners of an ad- 
vowſon, the elzef hath privilege to preſent fir; not in 
reſpe& of her perſon but ate: and if one parcener hath 
a rent granted to her upon a partition made, 10 make her 
part equal with the other, he may diſtrain fer the arreart 
of common right; and ſo ſhall the grantee of the rent, be- 
cauſe it is not annexed to her perſon only, but to her 
eſtate, 3 Rep. 32. | | 
If there are two parceners of a manor, and on partition 
made, each hath demeſnes and ſervices allotted; in this 
caſe each is ſaid to have a manor, 1 Leon. 26, Davis 61. 
A partition may not be made of franchiſes, as goods of 
felons, waifs, eftrays, c. which are caſual, 5 Rep, z. 


inheritance, left 


How fartition may be made, 

Partition, between parceners, may be made four ways, 
dix | 

Firſß, When they themſelves divide the lands equally 
into as many parts, as there are parceners; and each 
chuſes one ſhare or part, the eldeſt firſt, and fo one after 
another, c. | 

Secondly, When they agree to chuſe certain friends to 
make diviſion for them, | 

Thirdly, Partition by drawing lots, where having di- 
vided the lands into as many parts as there are parceners, 
and written every part in a diſtin ſcroll, being wrapt 
up, they each draw one. 1 

And Fourthly, Partition by writ de fartitione facienda, 
which is by compulſion, where ſome agree to partition, 
and others do not; and when judgment is given on a 
writ of partition, it is that rhe feriff ſhall go to the land, 


parties, to hold to them in SEVERALTY, without any mention 
of preference to the eldeft fifler, &c. Litt. 248. 1 loſt. 164. 
But if there be a capital meſſuage on the land to be di. 
vided, the ſheriff muſt allot that wholly to the 4 of 
the parceners, 1 ſn/t, 165. The partition made and 
delivered by the ſheriff and jurors, ought to be returned 
into court under the ſeal of the ſheriff, and the ſeals of 
the twelve jurors; for the words of the judicial writ of 
partition, which commands the ſheriff to make partition, 
are, Aſumpſit tecum duodecim, c. & partitionem inde ſcirt 
facias juſticiariis, etc. ſub figillo tuo et fgitits eorum per 
quorum ſacramentum partitionem illam feceris, eic. If par- 
tition be made by force of the King's writ, and judgment 
thereof given, it ſhall be binding to all parties, becauſe 
it is made by the ſheriff, by the oath of rwelve men, by 
authority of law; and the judgment 15, that the partition 
ſhall remain firm and ſiable for EVER. | faſt. 171. 
In a writ of partition, the judgment Was, gued _ 
tio fiat; and before it was executed by the ſherifi, a = 
of error was brought; and it was adjudged that à wr 


of error doth not lie upon this firſt judgment, 1 
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this is not like other actions, where error lies before the | cener will have a right to a motety of that money. 1 | | j 
babere factas ſuſinam is returned, and the judgment is | Sa/k. 392. All partitions ought to be according to the. IL 
final; but it is not ſo in this caſe, as there muſt. be an- quality and true value of the lands, and be equal in va- Wl 4 
other judgment, 7. e. quod partitio fabilis maneat, which | lue: bat if partition be made by parcaners of full age; El! 
cannot be till the partition is made, and returned by the | and unmarried; and /ane memoriæ, it binds them for FT ; 
ſheriff, Hetley 36. Dyer 67. r ever, although the value be unequal, if it be made of l 

Where two perſons hold lands pro indiviſe, and one | lands in fee: and if it be of lands intailed, it ſhall bind 55 BY 1 
would have his part in ſeveralty, and the other refuſeth | the parties themſelves for their lives, but not their iſſue "Hf 1.5 
to make partition by deed, there the writ de partione fa- | unle/s it be equal: if it be unequal, the iſſue of her who 1 
cienda lies againſt him who refuſes, directed to the ſhe- | hath the leſſer part, may after deceaſe diſagree, and en- 1 
riff; and he mf be preſent when the partition is made; ter and occupy in common with the aunt: Mo if any be $4.7 


and if it is objected before the return of the writ, that he | covert, it ſhall bind the huſband, but not the wife, or 
was not preſent, he may be examined by the court; but | her heirs; or if any be within age, it ſhall not bind the 
after the writ is returned and filed; it is too late. Cro. infant, but -ſhe may at her full age diſagree, Cc. 1 
Flis. 9. | | | Ia. 166, 170. 2 Lil. Abr. 283, Though if a wife 
A writ of partition was taken forth, and the Heri | after coverture, or the infant at her age, accept of the 
made partition, but was not upon the land; and on mo- unequal part, they are concluded for ever. 1 IA. 170. 
tion that the return might not be filed, but that a new | And where there be two coparceners; and one hath ſeyen 
writ might be awarded, becauſe the ſheriff was not on | daughters, and dieth; if the other parcener releaſeth to 
the land, the court ſtaid the filing, and on examining the | any one of the daughters her whole part, here, although 
ſheriff, ordered a new writ. Cro. Car. , 10. | ſhe to whom the releaſe 1s made, have not an equal part, 
On writ of partition to the ſheriff to make pattition of | the releaſe is good. Lid. 193. It hath been adjudged, 
lands, part of the lands were allotted to one, and the | that notwithſtanding a partition is unequal, if it be by 
jury would not aſſiſt the ſheriff to make partition of the | aurit, it cannot be avoidet; but if it be by dzed, it may . 
other part; which appearing on the return of the writ, | be avoided by entry. 1 Inſt. 171. : E A 
| 
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the court was moved for an attachment againft the jury, If the eſtate of a parcener be in part evicted, that ſhall EE: 
and a new writ to the ſheriff, Godb. 265, Partition was | defeat the whole partition; partition implying a warranty 8 Wh 
brought by tenant in fee of one moiety, a2ainſt tenant | and condition in law to eater upon the whole on eviction, 1 a; 
for life of the other moiety, on the Stat. 32 H. 8. 6. 32. | as in cafe of exchange of lands. 1 nfl. 173. 1 Rep. 87. Wo: 
And though it has been reſolved, if partition be made | And if after partition, one of the parts is recovered from WR! 
between one who hath an eſtate of inheritance, and an- | a parcener by lawful title, ſhe ſhall compel the others to 3 4 
other who hath a particular eſtate for life; that the writ | make a new partition, Cre. Eliz. goz. But as to evic- 1 
ought to be framed upon the ſtatute, and to be made | tion of parceners, if one fell her part, and then the part 145 
ſpecial, ſetting forth the particular eſtate: yet it was which the other parcener hath; is evidted; in this caſe | itt! 
held to be good where the writ was general. Gold/b. 84. | ſhe who loſeth her part, cannot enter on the alienee, for | 1 
2 Lutw. 1015. 1 by alienation the privity is destroyed. 1 nfl, 173. 1 Ty 
A partition may be made by ſtatute of any eſtate of | Among parceners, a partition upon the land may be 1 
freehold, or for term of years, Cc. of manors, lands, | good without deed; but not among jointenants, Cc. 4600 i 
tenements, and hereditaments whereof the. partition is | Dyer 29, 194. | 1 1 1 
demanded; and if after proceſs of pore returned upon | Wes: 
aurit of partition, and affidavit of notice given of the writ | : 1 Wes 
to the tenant to the action, and a copy left with the Form of à common writ of partition. 1 FW} 
tenant in poſſeſſion a? leaſt forty days before the return of | | | e 
the ſaid pone, Ic. there be no appearance entered in ff- | EORGE the Third, &c. to the ſheriff of S. greet- 1 1 
teen days; the demandant having entered his declaration, | \ ing: If A. B. make you ſecure, &c. then ſummon E. 1 
the court may give judgment by default, and award a | B. that be be before, &c. to ſbeau wherefore, whereas the Wn; 
writ to make partition, whereby the demandant's part | /aid A.- B. and E. B. together and undivided hold the manor We 
or purpart will be ſet out ſeverally; which writ being | of, &c. with the appurtenances, twenty meſſuages, one mill, my 3TH 
executed after eight days notice, and returned, and there- | one dove-houſe, twenty gardens, three hundred acres of land, 115 44 : 
upon final judgment entered, ſhall conclude all perſons, | twvo hundred acres of meadow, a hundred and fifty acres n 
c. | | 7 of paſture, one hundred acres of wood, two hundred acres of WE 
But the court may ſuſpend or ſet aſide the judgment, | furze and heath, and twenty ſhillings rent, with the ap- © FE if 
if the party concerned move the court in a year, and | purenances of the inheritance which was of N. B. father 1 hl 
ſhew good matter in bar. Stat. 8 9 V. z. c. 31. And | of the ſaid A. B. and E. B. whoſe beirs they are, in, c. 1 
by this ſtatute, if the high ſheriff, by reaſon of diſtance, | the /aid E. B. doth deny partition thereof to be made be- Ra 
Sc. cannot be preſent at the execution of any judgment toten them, according to the law and cuſtom of England, ay N 5 
In partition, then the under ſheriff in the preſence of two | and unjuſtly will not permit that to be done, as it is aid: e 
Juſtices of peace of the county, ſhall proceed to the execu- And have you there the ſummons, and this writ, Witneſs, 1 
tion of the writ, by inquiſition, and the high ſheriff is | Koe. " | 1 ; 
to make the return, c. bid. When the partition is See Coparceners, Fointenants, Partition, 1 Weng. 
made and returned, the perſons who were tenants of the 1 ; 7 j 
| lands, or any part thereof, before divided, ſhall con- Parcenarp, Is the holding of lands jointly by par- bh 1 
tinue tenants of the lands they held, to the reſpective | cerers, when the common inheritance is not divided, l 
owners, under ſuch conditions and rents as before: and | Lit. 56. | | | i e 
no plea in abatement ſhall be admitted or received in any ſuit Parchment, A tax of zo/. per cent. is laid on parch- "HIT 701 
of partition ; nor ſhall the ſame be abated by the death of any | ment, paper, Cc. by ſtat. 8 & 9 V. 3. cap. 7. and ſee 0 6118 
tenant, Sc. Ibid. ' 9) dan. & It. 10 ep. c. 236. MS. 3. SHE 
In a writ of partition the defendant pleaded, that he Parco fraſto, Is a writ which lies againſt him who 1 | all 
formerly brought writ of partition againſt the plaintiff, | violently breaks a pound, and takes out beaſts from thence, Wil 04 
and had judgment, to have partition: and held a good | which for ſome treſpaſs done, Cc. were lawfully im- 1 T's 
plea; but it was a queſtion, whether it ſhould be pleaded | pounded, Neg. Orig. 166. And if a perſon hath autho- "ws ö 
in bar or abatement, or by way of eſtoppel. Dyer 92. rity to take beaſts out of the pound, if be breaks the Wo 9 
No damages can be recovered on a writ of partition, | pound before he demands the catile of the keeper thereof, 1 lh 
though the writ and declaration conclude ad damnum, | and he refuſeth, or interrupts them in the taking of them, Wh 
Hetl. 35. Noy 143. 2 Nelſ. Abr. 1237. | Se. the writ parco fradto lies. Dr. and Stud. 112. Damages HOY 
Where judgment for debt is had againſt one parcener, | are recoverable in this writ; and the party may be puniſh- l 
the lands, &c. of both may be taken in execution, and | ed, as for a pound breach in the court leet, 4 Inf. 47, 1 
the moiety undivided is to be fold, and then the vendee | F. N. B. 100. The word parcus was frequently uſed for 1 
will be tenant in common with the other coparcener: if | a pound to confine treſpaſſing or ſtraying cattle; whence £13 
the ſheriff ſeize only a moiety and ſell it, the other par- | ES imparcare 1 
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laparcart to impound, impartatio ponnding, and impar- 
camentum, right of pounding, Cc. | 
Pardon, ( Pardonatio, wenia) Is the remitting or for- 
iving of an offence committed againſt the King; and 
is either ex gratia Regis, or by courſe of law. Sraundf. 
PI. Cor. 47. Pardon ex gratia Regis, is that which the 
King affords by virtue of his prerogative. Pardon 6y 
courſe of law, is that which the law in equity affords for 
a light offence; as caſual homicide, when one killeth a 
man, having no ſuch meaning. ef. Symbol. par. 2. 
tit. /adiQments, ſect. 46. 


1. By whom a pardon may be granted; in what caſes, 
and for what offences. | 

2. Where a pardon is grantable of common right; of the 
walidity of a pardon; and by what words treaſons, murder, 
felony, and other offences may be pardoned. 


1. By whom a pardon may be granted; in what caſes, and 


for what offences. 


The power of pardoning offences is inſeparably inci- 


dent to the Crown ; and this high prerogative the King 
is intruſted with upon a ſpecial confidence, that he will 
ſpare thoſe only whoſe caſe, could it have been foreſeen, 
the law itſelf may be preſumed willing to have excepted 
out of its general rules, which the wiſdom of man can- 
not poſſibly make ſo perfect, as to ſuit every particular 
caſe. 1 Show. 284. See Black. Com. 4. 389, Cc. 

Anciently the right of pardoning offences, within cer- 
tain diſtricts, was claimed by lords, who had jura regalia 
by ancient grants from the Crown, or by preſcription. 
But now, by 27 H. 8. cap. 24. it is enacted, *©** That no 
perſon ſhall have power to pardon any treaſons or fe- 
lonies, nor any accefſaries, nor outlawries ; but that the 
King ſhall have the authority thereof, united to the crown 
of this realm, as of right it appertaineth.“ Co. Lit. 114. 
3 Left. 233. f 

It is laid down in general, that the King may pardon 
any offence, ſo far as the public is concerned in it, after 
it is over, conſequently may prevent à popular action on 
a ſtatute, by pardoning the offence before the ſuit is 
commenced ; but it ſeems, that he cannot wholly par- 
don a public nuſance, while it continues ſuch, becauſe 
ſuch pardon would take away the only means of com- 
pelling a redreſs; yet it is ſaid, that ſuch a pardon will 
ſave the party from any fine, to the time of the pardon. 
Plowld. 487. Leilw. 134. 12 Co. 29, 30. 3 If. 237. 
Vaugh. 333. : 

But it ſeems agreed, that the King can by no previous 
licence, pardon, or diſpenſation, make an offence diſ- 
puniſhable which is alum in /e; as being either againſt 
the law of nature, or ſo far againſt the public good as 
to be indictable at Common law; and that a grant of 
this kind, tending to encourage the doing of evil, which 
it is the chief end of government to prevent, is againſt 
the common good, therefore void. Daw. 75. 5 Co. 35. 
12 Co. 29. Vide 2 Haut. P. C. 389. 3 H. 7. 15. 
pl. 30. +2 

But where a thing in its own nature lawful, is made 
anlawful by parliament, it was formerly taken as a 
general rule, that the King might diſpenſe with it, as to 
2 particular time or place, or perſon, ſo far as the pub- 
lic was concerned in it; unleſs ſuch diſpenſation could 
not but be attended with an inconvenience, as the in- 
troducing a monopoly ; or fruſtrating the end for which 
the law was made; as the licenſing a particular perſon to 
import foreign cards or wines, c. in which caſe, it was 
commonly taken to be void; alſo, where a-ſtatute gives 
a particular intereſt, or right of action to the party 
grieved, it has always been agreed, that no charter from 
the King, can bar the right of the party grounded on 
ſuch ſtatute; alſo where a ſtatute is expreſs, that the 
King's charter agaivſt the purport of it, though with the 
clauſe of non obflante, ſhall be void; it ſeems to have 
been always generally agreed, that regularly no ſuch 
clauſe could diſpenſe with it. 2 Hawk. P. C. 389, 390. 
and ſeveral anthorities there cited, See the next clauſe, 

It ſeems to be agreed, that no diſpenſation of any ſta- 
tute, except the ſtatutes of mortmain, was of any force 
without a clauſe of non ebflantt; neither is ſuch clauſe of 


| 


| 


fortune, then, by the report of the juſtices to the 
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any effect at this day, for it is declared and e ” 
1 V. & M. /ef. 2. cap. 2. That no ——— by 
obflante of or to any ſtatute, or any part thereof b. 8 
lowed; but that the ſame hall be beld void, except 14 
penſation be allowed in ſuch ſtatute; but it js c 1 
that no charter, grant or pardon, granted before 1 3 
October 1699, ſhall be any ways invalidated by that 5 
but that the ſame ſhall be and remain of the ſame f — 
and no other, as if the ſaid act had never been ug 
2 Heel. P. C. 3. . 

The King cannot by any charter bar any right of e | 
try or action, or any legal intereſt, or benefit before * 
in the ſubject; therefore it ſeems clear, that he can 5 
bar any action on a ftatute by the party grieved = 
even a popular action commenced before bis pardon nor l 
recognizance for the peace before it is forfeited, Pho, | 
487. 2 Rol. Abr. 178. Cro. Car. 199. Keiko, 124. 

Neither can the King pardon an appeal, except _ 
where it 1s carried on at his ſuit, after a nonſuit ; there 
fore ifa perſon attainted, on an appeal carried oh at the 
5 4 the party, get the wa. I pardon, he muſt ſue a 

cire facias againſt the a ant, before nal! 
be allowed. . Hawk, P. c. 392. 8 Ms 19 

And if the appellant appear on the /cire facias, he ma 
pray execution notwithſtanding the pardon ; but if oo 
ſheriff return a /ſcire facias, or two nibili, and the appel- 
lant appear not, on demand, or if he return the appel 
lant dead, the appellee ſhall be diſcharged; but ſome 
have holden, that in this laſt caſe, a /cire Facias ſhall go 
againſt the heirs of the deceaſed, 2 Haul. P. C. _ 

But there is no need of any ſcire facias againſt the lord 
by eſcheat, becauſe the pardon no way tends to reverſe 
the attainder whereon the title of eſcheat is ſounded, 2 
Hawk. P. C. 393. which Þide. 

It hath been ſtrongly holden, that the King may par- 
don the burning of the hand, on a conviction of man- 
ſlaughter on an appeal, as being no part of the judgment at 
the quit of the party, but collateral and exemplary puniſh. 
ment inflicted by the ſtatute, and intended only by way 
of ſatisfaction to public juſtice, like the finding of ſureties 
by one convicted on the ſtatute, againſt treſpaſs in parks, 
But for this ſee 2 Hawk. P. C. 393. | 

A pardon will not only diſcharge any ſuit in the ſpi- 
ritual court ex officio, but alſo any ſuit in ſuch court ad 
inflantiam partis pro reformatione morum, or ſalute anime, 
as for defamation, or laying violent hands on a clerk, 
Sc. See the following caſes, 5 Co. 51.. Latch. 190, 
Cro. Eliz. 684. Heb. 81. Cro. Jac. 335. 2 Hawk, 
P. C. 394. 

If a perſon be impriſoned on an excommunicato capiendo 
for non-payment of coſts, and the King pardons all con- 
tempts, it is ſaid, that he ſhall be diſcharged without any 

ſcire facias againſt the party, and that the party mult be- 
gin anew to compel payment of coſts; becauſe the im- 
priſonment was grounded on the contempt, which is 
wholly pardoned. 1 Jon. 227. 2 Rol. Abr. 178. Cro. 
Jac. 159. 8 Co. 68, 69. 

But no pardon will diſcharge a ſuit in the ſpiritual 
court, any more than in a temporal, for a matter of in- 
tereſt or property in the plaintiff; as for tithes, legacies, 
matrimonial contracts and ſuch like; alſo it is agreed, 
that after coſts are taxed in a ſuit, in ſuch court, at the 
proſecution of the party, whether for a matter of private 
intereſt, or pro reformatione morum, Or pr o ſalute aninæ, 
or for defamation, Cc. they ſhall not be diicharged by a 
ſubſequent pardon. 5 Co. 5 1. Latch 190. Cre. Car. 


7. : 
? And with reſpe& to coſts, fee 2 Rol. Aör. 304 % 
85. Latch 158. | 

By the 12 & 13 W. z. cap. 2. No pardon under the 
great ſeal ſhall be impleaded to an IMPEACHMENT by the 
commons in parliament.” 


2. When a pardon is grantable of common right; and by 
what words treaſon, murder, felony, and other offences may 
be pardoned, 5 . 

By the ſtatute of Gloucefler, cap. 9. it 18 . 
« That if it be found by the country, that a perſon trie 


for the death of a man, did it in his defence, OT! ro 
the 
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the King hall take him to his grace, F it pleaſe him,” If a general act expreſsly pardon petit treaſon, and 
2 Infl. 316. except murders, it cannot be ayoided by indicting a per- 
But it ſeems to be ſettled at this day, agreeable to the | ſon guilty of petit treaſon for murder only, omitting the 
ancient Common law, in affirmance whereof this ſtatute | word proditorie; for the leſs offence being included in 
was made, that in ſuch a caſe, or where one indicted of | the greater is pardoned, by the Pardon of it; there- 
homicide /e defendendo confeſſes the indictment, if the fore ſuch an exception of murder is to be intended of 
arty cauſe the record to come into Chancery, the Chan- | ſuch murder only as is ſpecially ſo called, and doth not 
cellor will of courſe make him a pardon, without ſpeak- | amount to petit treaſon, Dyer 50. pl. 4. 235. pl. 19. 
ing to the King, and that by ſuch pardon the forfeiture | 6 Co. 13. 
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of goods may be ſaved; for theſe words, “ it ſhall | Neither doth the exception of murder in a general act 1 
pleaſe the King,“ ſhall be taken as ſpoken only by way of of Pardon of all felonies, extend to filo ar Je; for tho“ 1 
reverence to him, and not intended to make ſuch a par- his offence be in ſtrictneſs murder, yet in common ſpeech, _ 1 
don diſcretionary. But if the party be found to have fled, according to which ftatutes are commonly expounded, By 10 
it is made a quere, if the pardon ſave the forfeiture of it is generally underſtood as a diſtinct offence, the word 1 i 
the flight, for that 1s not grounded on the homicide, but | murder ſeeming prima facie to import the murder of au- | 1 
on the contempt of law. 2 Hawk. P. C. 380, 381. other. 1 Lev. 8, 120. 1 Sid. 150. 1 Keb. 66, 548. 708 

If an approver convict all the appellees, whether by It is ſaid, that a general act of Pardon of all felonies, SAM 9 
battle or verdict, the King ex merito juſtitia ought to | miſdemeanors and other things done before ſuch a day, 2m 

ardon him as to his life, and alſo give him his wages | pardons a homicide from a wound before the day, whereof 1 790 
from the time of appeal, to the time of conviction. 2 | the party died not till after; becauſe the ſtroke being MW 1:28 
Isfl. 139. 2 Hawk. P. C. 209. 2 Hale's Hiſt, P. C. pardoned, the effects of it are conſequently pardoned. Ml 1 


Plowd. 40 1. Cole's caſe. 1 Hale's Hift. P. C. 426. Dyer 


— 


to perſons intitled to pardons, on diſcovering their 99. pl. 65. 


fellows, vide 4 & 5 W. M. c. 8. 68 7 V. & M. It is faid that a Pardon of all miſpriſions, treſpaſſes, 
c. 17. 10 C11 V. 3. c. 23. 5 Ann. c. 31, Sc. offences and contempts, will pardon a contempt in makin 


n 
A 


It is laid down as a general rule, that whereever it | a falſe return, and a ſtriking. in Weſtminſter Hall, and 1 4 
appears by the recital of the pardon, that the King was | barratry, and even a premunire ; alſo it is laid down in 1 Nt 
4 iſinformed, or not rightly afpriſed, both of the heinouſ- | general, that it Twill pardon any crime not capital. 1 Lev, . 8 170 j 
neſs of the crime, and alſo how far the party ſtands con= | 106, 1 Sid. 211, 2 Mod. 52, Vide 2 Hales Hip. P. C. 1 
victed upon record, the pardon is void, upon a preſump- | 252. Dyer 308. a. f 1 5 
tion that it ab, gained from the King by impoſition. vel. As to ſtatutes concerning Pardens, vide Table to Sta- 5 4 bs 46 
43, 47. Cro. Jac. 18, 34, 548. 2 Rol. Abr. 188. | zutes. ; | | | 1 th 
Dyer 352. pl. 26, Raym. 13. 1 Sid, 41. 3 Inſt, 5 ae more learning on this ſubject, ſee 3 New Abr. tit. 3 1 

3 | ardon. | | 1 

Lad on this ground it ſeems agreed, that if a man Pardoners, Were perſons who carried about the Pope's 479 1 
attainted of felony get a Pardon, which doth not mention | zndulgences, and fold them to any who would buy them. 1 
the attainder, the Pardon will be ineffectual; alſo it hath | Stat. 22 H. 8. h 
been holden, that the Pardon of a perſon convicted by Parent, (Parent) A father or mother; but generally . 
verdict of felony is void, unleſs it recite the indictment | applied to the father: parents have power over their chil- 23808 i 
and conviction; alſo it hath been queſtioned, if the par- | dren by the law of nature, and the Divine law; and by . 
don of a perſon barely indicted of felony be good, with- thoſe laws they muſt educate, maintain and defend their bt 5 4 a 
out mentioning the indictment; but it hath been ad- children. Mood's Inf. 63. The parent or father hath 298 Wt 
judged, that ſuch a defect is ſaved by the words ve in- an intereſt in the profits of the childrens labour while mw 
difatus five non. 2 Hawk. P. C. 382-3, they are under age, if they live with and are maintained | "Ip 1 : 

Anciently a Pardon of all felonies, included all treaſons by him: but the father hath no intereſt in the eſtate of a 73K 11.804 
as well as felonies; and it ſeems to be taken for granted | child, otherwiſe than as his guardian, bid, The eldeſt 1 8 Bil 
in many books, that ſuch a general Pardon is even at this | fon is Beir to his father's eſtate at Common law; and if THY pit 
day pleadable to any felony, except murder and rape, and | there are no ſons, but daughters, the daughters ſhall be 1 Fo 
piracy; and that the only reaſon why it may not alſo be | heirs, Cc. And there being a reciprocal intereſt in each 740 797 
pleaded to murder and rape is, becauſe 13 Rich. 2. re- | other, parents and children may maintain the ſuits of $138 be ö 
quires an expreſs mention of them; and that the only | each other, and juſtify the defence of each other's perſon. f 3 #2110 
reaſon why it is not pleadable to piracy 1s, becauſe it is a | 2 Inſt. 564. See Black. Com. 1 V. 437, 452. Fel oh 
felony by the Civil law. 2 Hawk, P. C. 383-4. 1 Hal, Parentela, or De Parentela ſe tollere, To renounce 8 , 
Kit, P. C. 466. 2 Hal, Hiſt. P. C. 45. Vide Stat. 37 | his kindred, which was done in open court before the . 
E. 3. c. 2. judge, and in the preſence of twelve men, who made 1 

Ne Pardon of felony ſhall be carried beyond the ExyREss | oath, that they believed it was done lawfully, and for a l 
purport of it ; therefore if the King, reciting an attainder | juſt _ We read it in the laws of H. 1. cap. 88. Si 5 10 ? 
of robbery, pardon the execution, he thereby neither | guis propter faidam vel cauſam aliguam de parentela Je we- | 4 1 ö ; 


pardons the felony itſelf, nor any other conſequence of lit tollere, & eam forisjuraverit, & de ſocietate & hore. 
it, beſides the execution. 6 Co, 13. 2 Hawk. P. C. ditate & rota illius ratiene je ſeparet, fi prften aliguis a pa- 


— 


It hath been formerly adjudged, that murder might be | church do inhabit, and the particular charge of a ſecular 
pardoned under the general deſcription of a felonious | prieſt, It is derived from the Saxen Phe oyr- ce, 
killing, with a clauſe of non obHante; but by 1 V. & M. | Preaſt ſcyre, which ſignifies the precinct of which the prieſt 


7 —_— 


384. | rentibus abjuratis moriatur, vel occidatur, nibil ad cum 4 i 
Vide Stat. 2 Ed. 3. c. 2. which ſeems to deprive the | hereditate vel compoſitione pertineat, Ic. | 170 
King of the power of pardoning WILFUL murder. But Parilh, /parochia) Did anciently ſignify what we now N 1 
ſce 13 Rich. 2. c. 1. and Hawk, P. C. 3385-6. and the | call the diocęſe of a biſhop: But at this day it is the cir- 1 
various authorities there cited. cuit of ground in which the people who belong 16 006 3 
115 
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. 2. cap. 2. it is declared that no diſpenſation by non | had the care, in Eng/i/þ prieſt-ſhire. | . 7 . 
oHante of or to any ſtatute Hall be allowed. 1 Sid. 366, How ancient the diviſion of pariſhes is, may at preſent 5 1. { 
1 Show, 283. Keling 24. 3 Mod. 37. be difficult to aſcertain ; for it ſeems to be agreed on all | [is F 


But Pardons of manſlaughter remain as they were at | hands, that in the early ages of chriſtianity in this iſland, 
Common law; therefore the Pardon of the felonious kill- | parthes were uopknown, or at leaſt fionified the ſame 
ing of J. S. may be pleaded to an indictment of man- | that a dioceſe does now, There was then no appropria- 
laughter in killing him; but where ſuch a Pardon is | tion of eccleſiaſtical dues to any particular church; but 
pleaded to a coroner's inqueſt of manſlaughter, the court | every man was at liberty to contribute his tithes to whate 
may refuſe to allow it, till the fact be found manſlaughter | ever prieſt or church he pleaſed, provided only that he 
by a jury directed by a higher court, 2 Keb. 363, 415. | did it to ſome: Or, if he made no ſpecial appointment or 

Keling 24. 2 Jon. 56. a | appropriation thereof, they were paid into the hands of the 4 
8 H bichop, 


— 
1 . 
* 292 
. — 


0 


* Wa. 8 
CE * r 


dy © I — — 
FFF 


75 Sago Aids, * k 
* — % * n n 45. * 


22 Fr 


R 
ee e eee eee eee * F 


$$ 


o 
9 * * * * 


3 

E 

* 

4 
45 
'F 
4 
b 
P | 
.H4 


biſhop, whoſe duty it was to diſtribute them among the 
clergy, and for other pious purpoſes, according to his 
own diſcretion. 

Mr. Camden (in his Britania) ſays, England was divid- 
ed into pariſhes by archbiſhop Honorius about the year 
630. Sir Henry Hobart lays it down that parithes were 
firſt erected by the council of Lateran, which was held 
Anno Domini 1179. Each widely differing from the other 
and both of them perhaps from the truth; which will 
probably be feund in the medium between the two ex- 
tremes. For Mr. Seldea has clearly ſhewn, (of tithes. c. 9.) 
that the clergy lived in common without any diviſion of 
pariſhes, long after the time mentioned by Camden. And 
it appears from the Saxo laws that pariſhes were in be- 
ing long before the date of that council of Lateran, to 
which they are aſcribed by Hobart. | 

We find the diſtinction of pariſhes, nay even of mother 
churches, ſo early as in the laws of King Ed, ar, about the 
year 970. Before that time the conſecration of tithes was 
in general arditrary; that is, every man paid his own 
(as before obierved) to what church or parith he pleaſed, 
But this being liable to be attended with either traud, or 
at leaſt caprice, in the perſons paying, and with either 


jealouſies or mean compliances in ſuch as were competitors 


for receiving them; it was now ordered by the law of 
King Edgar, (c. 1.) That “ dentur omnes decimæ primariæ 
eccleſre ad quam parochia pertinet. However, if any 
thane, or great lord, had a church within his own de- 


meſnes, diltin& from the mother church, in the nature of 


a private chapel; then, provided ſuch church had a coemi- 
tery or conſecrated place of burial belonging to it, he 


might allot one third of his tithes for the maintenance of 
the officiating miniſter : But, if it had no coemitery, the 


thane muſt himſelf have maintained his chaplain by ſome 
other means; for in ſuch caſe a// his tithes were or- 
dained to be paid to the primariæ eccleſiæ or mother 
church, 

This proves that the kingdom was then univerſally di- 
vided into pariſhes; which diviſion happened probably 
not all at once, but by degrees. For it ſeems pretty clear 
and certain, that the boundaries of pariſhes were original- 
ly aſcertained by thoſe of a manor or manors: Since it 
very ſeldom happens that a manor extends itſelf over more 
pariihes than one, tho” there are often many manors in 
one pariſh, The lords, as Chriſtianity ſpread itſelf, be- 
gan to build ch urches upon their own demeſnes or waſtes, 
to accommodate their tenants in one or two adjoining 
lordihips ; and, in order to have divine ſervice regularly 
performed therein, obliged all their tenants to appropriate 
their tithes to the maintenance of the one officiating mini- 
ſter, inſtead of leaving them at liberty to diſtribute them 
among the clergy of the dioceſe in general: And this 
tract of land, the tithes whereof were ſo appropriated, 
formed a diſtinct pariſh ;: Which will account well enough 
for the frequent intermixture of pariſhes one with another. 


For if a lord had a parcel of land detached from the main 


of his eftate, but nat ſufficient to form a pariſh of itſelf, 
it was natural for him to endow his newly erected church 
with the tithes of thoſe disjointed lands; eſpecially if no 
church was then built in any lordſhip adjoining to thoſe 


out- ly ing parcels. Thus pariſhes were gradually formed, 


ad pa:tih churckes endowed with the tithes that aroſe 
within the circuit aſſigned, But ſome lands, either be- 
cauſe they were in the hands of irreligious and careleſs 
owners, Or were fſituate in foreits and deſart places, or for 
other now unſearchable reaſons, were never united to any 
pariſh, and therefore continue to this day extraparochial; 
and their tithes are now by immemorial cuſtom payable to 
the King inſtead of the biſhop, in truſt and confidence 
that he will diſtribute them, for the general good of the 
church. 2 In/t. 647. 2 Rep. 44. Cre, Eliz. 512. Yet 
extraparochial waltcs and marth lands, auhen improved 
and arained, are by the ſtatute 17 Geo, 2. c. 37. to be 
211 ſced to all parochial rates in the pariſh next adjoining. 
See Black. Com. 1 111,112, 113. And Will, par. 2. 
182. | 

Lord Holt held, That pariſhes were inſtituted for the 
eaſe and benefit of the people, not of the parſon ; and the 
reaſon why pariſhioners muſt come to their pariſh church 
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are to be ſworn into their office by the archdeacon. Co. 


deacon to ſwear him in, for the eſtabliſhment of the cuſ- 


is, becauſe, having charged himſelf wi 

their ſouls, he = be NN to NO tho TIL 
charge, 3 Salk. 88, 89. A pariſh may compriſe X at 
vills; but generally it ſhall not be accounted to co my 
more than one, except the contrary be ſhewn Tour 
moſt pariſhes have but one vill within them, YE 
Car. 1. B. R. And it ſhall not be intended that fo f 
more than one pariſh in a City, if it be not made ys a 
pear; for ſome cities have but one pariſh, 1bid Whe : 
there are ſeveral vills in a pariſh, they may have ea ws 
ficers, and overſeers of the poor for every e N 
And an ancient vill ia a pariſh, that time out of 0 
hath had a church of its own, and ee eee 
parochial rights, being reputed a pariſh, is a pariſh with 
in the fat. 43 Elix. c. 2. to provide for its own poor and 
ſhall not pay to the poor of the pariſh wherein it lies 
Cro. Car. 92, 384, 396. But to make a vill a reputed 
pariſh within 43 Elix. c. 2, it muſt have a parochial 
chapel, chapel-wardens and ſacraments at the is 
that ſtatute was made. 2 Salt. 501. Pariſhes in re 4 
tation are within that ſtatute, eſpecially when it has 
the conſtant uſage of ſuch pariſhes to chooſe their own 
overſeers; who may diſtrain for a poor tax, &c, 2 2, 
Rep. 160. 2 Nel/. Abr. 1235, | = 

Money given by will to a pariſh, ſhall be to the 
poor of the pariſh, as adjudged in equity, Chanc, 
Rep. 134+ If a highway lie in a pariſh, the Pariſh is 
obliged to repair it, and it is the moſt convenient 
and equal for the pariſhioners in every pariſh, to repair 
the ways within it, if they are able. 2 Lil. 272. And 
if any vill, liberty, e. that uſes to repair their own 
bighways, ſhall after the uſual rate levied and employed 
find the ways not ſufficiently repaired; the whole pariſh 
may be ordered by juſtices of peace in their ſeſſions to 
contribute to the repairing thereof, Stat. 7 & 8 Is, z. 
c. 29. 

Parith Clerk. In every pariſh the parſon, vicar, &. 
hath a pariſh clerk under him, who is the loweſt officer of 
the church. There were formerly clerks in orders, and 
their buſineſs was at firſt to officiate at the altar, for 
which they had a competent maintenance by offerings ; 
but now they are laymen, and have certain fees with the 
parſon, on chriſtnings, marriages, burials, (fc, beſides 
wages for their maintenance. Count. Par/. Compan. $3, 
84. They are to be twenty years of age at leaſt, and 
known to be of honeſt converſation, ſufficient for their 
reading, ſinging, &c, And their buſineſs conſiſts chiefly 
in reſponſes to the miniſter, reading leſſons, ſinging 
pſalms, c. And in the large pariſhes of London, ſome 
of them have deputies, to diſpatch the buſineſs of their 
places, which are more gainful than common rectories. 
ibid. The law looks upon them as officers for life: 
They are regarded by the Common law, as perſons who 
have freeholds in their offices; and therefore though they 
may be puniſhed, yet they cannot be deprived, by eccle- 
fiaſtical cenſures. Black, Com. 1 V. 395. And they are 
generally appointed by the miniſter, unleſs. there is a 
cuſtom for the pariſhioners or churchwardens to chuſe 
them; in which caſe the canon cannot abrogate ſuch 
cuſtom; and when choſen it is to be ſignified, and they 


Car. 589. Can. 91. And if ſuch cuſtom appears, the 
court of B. R. will grant a Mandamus to the arch- 


tom turns it into a temporal or civil right. Back. Can. 
1 J. 395. He may make a deputy without licence of 
the ordinary. Strange 942. And cannot ſue in the 
Spiritual court for fees as being a temporal officer, 2 
Strange 1108, 

Parilhioner, / Parochianus) Is an inhabitant of or be- 
longing to any pariſh, lawfully ſettled therein Pariſhioners 
are compellable to put things in decent order; but the 
judgment of the majority is the only rule for the degrees 
of that decency; and the court inclined, that a rate. for 
that purpoſe is binding; as for moving the communion- 
table out of the body of the church into the chancel, er 
railing it higher, &c. Far. 70. i 

Pariſhioners have a right to view pariſh books. 1 


Mod. 134. Pariſhioners 


Pariſhioners are a body politic to many purpoſes; as 
to vote at a veſtry if they pay ſcot and lot; and they have 
a ſole right to raiſe taxes for their own relief, without the 
interpoſition of any ſuperior court; may make by-laws 
to mend the highways, and to make banks to keep 
out the ſea, and for repairing the church, and making a 
bridge, c. or any ſuch thing for the public good, and 
by the 3 C4 V. 3. c. 11. and 7 Ann, to tax and levy 


poor rates, and to make and maintain fire- engines, and 


* 


8 Mod. 354. | | ; 

Pariſh Officers, Divers perſons are exempted from 
ſerving pariſh offices on account of their profeſſions, wiz. 
Phyſicians and ſurgeons, apothecaries, diſſenting teachers, 
regiſtered ſeamen, and perſons having proſecuted any 
felon to conviction, &c. Stat. 32 H. 8. c. 40. 
M. c. 18. 798810. z. c. 23. I & 
10 Ann. c. | | 

Park, (Lat. parcus, Fr. pargue, i. e. locus incluſus) Is 
a large quantity of ground. incloſed and privileged for 
wild beaſts of chaſe, by the King's grant or preſcription. 
1 Infl. 235. = 

Marnwecod defines a park to be a privileged place for 
beaſts of venary, and other wild beaſts of the foreſt and 
chaſe, tam Sylvefires, quam Campeſtres; and differs from 
a chaſe or warren, in that it muſt be incloſed ; for if it 
lies open it is good cauſe of ſeizure into the King's hands, 
as a thing forfeited ; as a free chaſe is, if it be incloſed ; 
beſides, the owner cannot have an action againſt ſuch as 
hunt in his park, if it lies open. Manw. Foreft Laws. 
Cromp. Jurij. 148. No man can erect a park, without 
licence under the broad ſeal; for the Common law does 
not encourage matter of pleaſure, which brings no profit 
to the commonwealth. JY/ood”'s Inff, 207, But there 
may be a park in reputation, erected without lawful 
warrant; and the owner may bring his action againſt per- 
ſons killing his deer, 46:9. | 


To a park three things are required. 1, A grant 
thereof. 2, Incloſures by pale, wall or hedge. 3. Beaſts 
of a park, ſuch as the buck, doe, Ce. 
the deer are deſtroyed, it ſhall no more be accounted a 
park ; for a park conſiſts of vert, veniſon, and incloſure, 
and if it is determined in any, of them, it is a total 4i/- 
parking. Cro. Car. 59, 60. 

The King may by letters patent diſſolve his park, 2 
Lil. Abr. 273. | 
Parks as well as chaſes are ſubject to the Common law, 
and are not to be governed by the foreſt laws. 4 ft. 
314 

Pulling down park walls or pales, the offenders ſhall 
be liable to the ſame penalty as for killing deer, &c. by 
ſtatute, and the ſtatutes againſt deer-ſtealing, are the 13 
Car. 2. c. 10. 3& 4 V. & M. c. 10. 5 Geo. I. c. 15, 
dee ODeer-ſtealers. 


Recompence to be made by the townſhip to owners of 
parks for deſtroying their fences, &c. 6 Geo. 1. c. 16. 


by g Geo. for purchaſing workhouſes for the poor. Arg. 


See Game, and 16 Vin. Abr. tit. Park. And Black, Com. 


2 V. 38, 416, 


Park bote, Signifies to be quit of incloſing a -park, 
er any part thereof. 4 [xfl. 308. 


Parle Hill, The learned Spelman gives this de- 
ſcription of it; Collis wallo plerungue munitus, in loco 
campeſtri, ne infidiis exponatur, ubi convenirs olim ſole» 
ant centuriæ aut viciniæ incole ad lites inter ſe trac- 
tandas & terminandas: Scotis reor Grith hail, g. Mons 
pacificationis, cui aſyli privilegia concedebantur : & in Hi- 
hernia frequentes vidimus, the Parle and Parling Hills, 
Spelm. Gloſſ. 


Parliament, (Parliamentum, from the Fr. Parler, 
1. e. logui, & ment, mens, to ſpeak the mind, ſome- 
times called Commune Concilium Regni Anglia, Mag- 
vam Concilium, &c,) Is a grand afſembly, or conven- 
tion of the three eſtates of the kingdom, ſummoned 
to meet the King, to conſult of matters relating to 
the common wealth; and particularly to enadt and 
repeal laws, 


1. 


And where all 


4 R 


Herein may be conſidered, 


1. The antiquity and original of parliaments. 

2. The juriſdiftion of parliament. 

3. The ſpeaker, | 

4. The judicial poxwer of parliament, 

5. The proper province of the Heaſe of Commons, &C. 
6. The privilege of members, &c. 


With reſpe& to ELzcrions, &c, See at the end © 
Div. 6, 


1. The antiquity and original of parliaments. 


Some authors ſay, that the ancient Britains had no 
ſuch aſſemblies ; but that the Saxons had; which may be 


collected from the laws of King Ina; who lived about the 


year 712. And William the firſt, called the Conqueror, 
having divided this land among his followers, ſo that 
every one of them ſhould hold their lands of him in ca- 
pite, the chief of theſe were called Barons, who thrice 
every year aſſembled at the King's court, wiz. at Chris- 
mas, Eafter, and Witſuntide, among whom the King uſed 
to come in his royal robes, to conſult about the public 
affairs of the kingdom. This King called ſeveral par- 
liaments, wherein it appears, that the freemen or com- 
mons of England were alſo there, and had a ſhire in 
making laws: He by fettling the court of parliament ſo 
eſtabliſhed his throne, that neither Pritain, Dane, nor 
SaxonFeould diſturb his tranquility ; the making of his 


laws were by act of parliament, and the accord between 


Stephen and him was made by parliament; though all the 
times ſince have not kept the ſame form of aſſembling the 
ſtates, Doaadridge's Antig. Parliament. 

There was a parliament before there were any barons z 
and if the commons do not appear, there can be no par- 
liament; for the knights, citizens and burgeſſes, repre- 
ſent the whole commons of England, but the peers only are 
preſent for themſelves, and none others. Jbid, Sir Ed- 
ward Coke affirms, that many parliaments were held be- 
fore the conqueſt; and produces an inſtance of one held 
in the reign of Alfred: He likewiſe gives us a concluſion 


of a parliament holden by Atbelſtan, where mention is 


made, that all things were enacted in the great ſynod, or 
council at Grately, whereat was archbiſhop Wolfebelme, 
with all the noblemen and wiſemen, whom the King 
called together. 1 f. 110. It is apparent, (ſays Mr. 
Pryn) from all the precedents before the time of the con- 
queſt, that our priſtine ſynods and councils were nothing 
elſe but parliaments; that our Kings, nobles, ſenators, 
aldermen, wiſemen, knights and commons, were pre- 
ſent and voting in them as members and judges: And Sir 
Henry Spelman, Camden, and other writers, prove the 
commons to be a part of the parliament in the time of 
the Saxozs, but not by that name, or elected as conſiſting 
of knights, citizens and burgeſſes. Pryn's Sovereign 
Pow. Parliament. | 
As to the original of the preſent houſe of commons, 
our authors of antiquity vary very much; many are of 


opinion that the commons began not to be admitted as 


part of the parliament, upon the footing they are now, 
until the 49 H. 3. becauſe the firſt writ of ſummons of any 
knights, citizens and burgeſſes, is of no ancienter date 
than that time. But the great charter in the 17th year 
of King John, (about which time the diſtinction of Ba- 
rones Majores and Minores is ſuppoſed to begin) was made 
per Regem, Barones & Lintros HouIN ES ToT1us 
REGNI. ' N 
Mr. Selden ſays, that the borough of St, Albans claimed 
by preſcription in the parliament, 8 Ed. 2. to ſend two 
burgeſſes to all parliaments, as in the reigns of Ew. 1. 
and his progenitors, which muſt be the time of Kin 
John; and ſo before the reign of King Hen. 3. And in 
the reign of Hen. 5. it was declared and admitted, that the 
commons of the land were ever a part. of the parliament, 
Selden's Tit. Hon. 709. Polydore Virgil, Hollinſbead, Speed, 
and others mention, that the commons were firft ſummoned 
at a parliament held at Saliſſury, 16 Hen. 1, Sir Walter 
Rakigh, in his treatiſe of the Prerogative of Parliaments, 
thinks 
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thinks it was June 18 H. 1. And Dr. Hylin finds ano- 
ther beginning tor them, viz. in the reign of King Hen. 2. 

Thus much for the original of our parliament ; which 
is the higheit and moſt honourable, and abſolute court of 
juſtice in Eng/and; conſiſting of the King, the lords of 
parliament, and the commons; and again, the lords are 
divided into ſpiritual, and temporal; and the commons 
divided into knights of ſhires or counties, citizens out of 
cities, and burgeſſes from boroughs; the words of the 
old Latin writ to the ſheriff for the election, being Duss 
milites gladiis cinctes magis idoneos & diſcretos comitatus tut, 
& a> gualibet civitate comitatus tui duos cives, & de quolibet 
Lauge dues burgenſes, de diſcretioribus & magis ſufficieniibus, 
Se. Iaſt. 109. 


2. The juriſdiction of parliament. 


The juriſdiction of this court is ſo tranſcendent, that it 
makes, enlarges, abrcgates, repeals, and revives laws and 
ſtatutes, concerning matters eccleſiaſtical, civil, criminal, 
martial, maritime, &c. And for making of laws and in 
proceeding by bill, this ſupreme court is not confined 
either for cauies, or perſons within any bounds; nor is it 
tied down to any certain rules or forms of law, in pro- 
ceedings and deter minations: Ihe caurt of parliament 
hath power to judge in matters of law ; and redreſs griev- 
ances that happen, eſpecially ſuch as have no ordinary 
remedy ; to examine into the corruption of magiſtrates, 
and illegal proceedings of other courts 5 to redreſs 
errors, and determine on petitions and appeals, c. 
an! ROM THIS HIGH COURT THERE LIES NO AP- 


> PRAL. Jbthhe 


Affairs of parliament are to be determined by the par- 
liament; tho? the parliament err, it is not reverſible : 
And not only what is done in the houſe of commons, but 
what relates to the commons during the parliament, and 


fitting the parliament, is no where elſe to be puniſhed but 


by themſelves, or a ſucceeding parliament. 

Every court of juſtice having laws and cuſtoms for its 
direction, the high court of pariiament hath its own pro- 
per laws and cutloms, called the Laws and Cuſtoms of 
Parliamint; inſomuch that no judge ought to give any 
opinion of matters done in parliament, becauſe they are 
ner to be decided by the C:mmon law : But the parliament, 
in their judicial capacity, are governed by the Common 
and Statute laws, as well as the courts in We/tmin/ter 
al. 4 Inſt. 14, 15. State Trials, Jul. 2. 735. The 
lords and commons in their reſpective houſes have power 
of judicature, and ſo have both houſes together: And 
in former times both lords and commons ſat together in 


one houſe of parliament. 4 It. 23. 


3. The ſpeaker, 


The lords have one who preſides as ſpeaker in common 
affairs, uſually the Lord Chancellor; and the commons 
have their ſpeaker, choſen by the houſe, but zo be approved 
b; the King: The commons anciently had no continual 
ſpeaker, but after conſultation, their manner of proceed- 
ings was to agree upon ſome perſon of great ablities, to 
deliver their reſolutions: In the reign of William Rufus, 
at a great parli-ment held at Rockingham, a certain knight 


came forth, and ſtood before the people, and ale in the 


name and behalf of them all, who was undoubtedly the 
ſpe:ker of the houſe of commons at that time: But the 
firſt ſpeaker certainly known was Peter de Meontford, 44 
H. z. when the lords and commons fat in ſeveral houſes, 
or at leaſt gave their aſſents ſcverally. Lex Conflitution. 
162. Sir Richard Halgrave, 5 R. 2. was the firſt ſpeaker 
who made any formal apology for inability, as now practiſ- 
ed: Richard Rich, Eſq; 28 l. 8. was the firſt ſpeaker 
who is recorded to have made requeſt for acceſs to the 
King. Thomas Meyle, Eſq; 34 fl. 8. is ſaid to be the 
firſt pes ke who petitioned for freedom of ſpeech; and 
Sir ma, Gargrave, 1 Eliz. was the firſt who made the 
: privilege from arreils, Cc. Sir John Buſhy, 


requeit ic 
{ ſpeaker preſented to the King in full 


17 FP. 2. was the h. 


— 


paflaent by the commons: And when Sir Arnold Savage 
. ſneaker, 2 Hen 4. ns the firſt time that the com- 
ren ere reguired by tue ling to chuſe a ſpeaker. Ibid, 
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P A R 
4. The judicial Ne of parliament, : 


The King cannot take notice of any thi : 

done in the houſe of commons but bs = 75 + 
houſe; and every member of the houſe of parliame wh 
a judicial place, and cannot be a witneſs, I * 
When Charles 1. being in the houſe of Eds. 5 
fitting in the ſpeaker's chair, aſked the then Fa we 
ther certain members, whom the King named we 7 1 
ſent? The ſpeaker, from a preſence of mind which 4 
from the genius of that houſe, readily anſwered 1 
he had neither eyes to ſee, nor tongue to Speak Gai * 
«c houſe UwAs plea/ed to dire him,” Atkin's jariſd 7 
Antiquity of the Houſe of Commons. Han. 8. h. "I 
commanded Sir Thomas Gaudy, (one of the Jud a of 10 

King Bench.) to attend the chief juſtices and 125 or 
opinion, whether a man might be attainted of high tr . 
ſon by parliament, and never called to anſwer; the 1 
declared it was a dangerous queſtion, and that 5 bien 
court of parliament ought to give examples to alen 

courts, for proceeding according to juſtice, and no . 
fertor court could do the like. Lex Conſtitution. * 


| The houſe of lords is a diſtin& court from the common: 


to ſeveral purpoſes, and is the ſovereign court of jus; 
and dernier reſort: They try criminal 3 on ere 
ments of the commons; and have an original juriſdiQion 
for the trial of peers upon indictments found by a rind 
jury: They alſo try cauſes upon appeals from the court of 
Chancery, or upon writs of error to reverſe judgments in 
B. R. Sc. And ALL THEIR DECREES ARE 48 JUDc- 
MENTS; and judgments given in parliament may be exe. 
cuted by the Lord Chancellor. 4 Inf. 21. Finch 2 

1 Lev. 165. It is ſaid that the judicial power of Parks. 
ment is in the lords; but that 7e hou/e of lords hath 10 
uriſdiction over ORIGINAL CAUSES, which awould deprive 
the ſubje of the benefit of appeal. 2 Salk. 510. Allo the 
houſe of commons is a diſtin court to many purpoſes; 
they examine the right of elections, expel their own en 
bers, and commit them to priſon, and ſometimes other 
perſons, &c. And the book of the clerk of the houſe of com- 
mons is a record. 2 Inſt. 536. 4 Inft. 23. The commons com. 
ing from all parts are the grand inqueſt of the realm; to 
preſent public grievances and delinquents tothe King and 
lords to be puniſhed by them: And any member of the 
houſe of commons, has the privilege of 1mpeaching the 
higheſt lord in the kingdom. Wood's Inf. 455. 


5. The proper province of the houſe of commons, &c. 


As the houſe of lords ſeems to be politically conſtituted 
for the ſupport of the rights of the crown; ſo the proper 
province of the houſe of commons, 1s to ſtand for the 
preſervation of the people's liberties. The commons, in 
making and repealing laws, have equal power with the 
lords; and for laying taxes on the ſubject, the bill is 
to begin in the houſe of commons, becauſe from thence 
the greateſt part of the money ariſes, they repreſenting the 
whole commons of England; for which reaſon they will 
not permit any alteration to be made by the lords in a 
bill concerning money : And as formerly the laying and 
levying of new taxes hare cauſed rebellions and commo- 
tions, this has occaſioned, particularly 9 E. 3. when a 
motion has been made for a ſubſidy of a new kind, that 
the commons have deſired a conference with thoſe of their 
ſeveral counties and places, whom they have repre- 
ſented, before they have treated of any ſuch matters. 4 


Inft. 34. | - 
There are no places of precedency in the houſe of com- 


mons as there are in the houſe of lords; only the ſpeaker 
has a chair or ſeat, fixed towards the upper end, in the 
middle of the houſe; and the clerk, with his aſſiſtant, 
fits near him at the table, juſt below the chair: The 
members of the houſe of commons never had any robes, 
as the lords ever had, except the ſpeaker and clerks, 
who in the houſe wear gowns, as profeſſors of the law do 
during term time, If a lord be abſent from the houſe, 
he may make another lord his proxy; tho' a member of 
the houſe of commons cannot make a proxy, for be him- 


elf is only a repreſentative or deputy. Waid's Inft. 456. 


the houſe of commons, 


No knight, citizen or burgeſs of mal 


4 
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mall depart from the parliament without leave of the 
ſpeaker and commons aſſembled; and the ſame is to be 
entered in the book of the clerk of the parliament. Stat, 
6 Hen. 8. c. 16. And in the 1 S2. S M. Informa- 
tions were preferred by the attorney general againſt thirty- 
nine of the houſe of commons, for departing doll hout licence, 
whereof fix ſubmitted to fines; but it is uncertain whe- 
ther any of them were paid. 


Calling the houſe 1s to diſeover what members are ab- 
ſent, without leave of the houſe, or juſt cauſe; in which 
caſes fines have been impoſed : On the calling over, ſuch 
of the members as are preſent, aie marked; and the de- 
faulters being called over again the ſame day, or the 
day after, and not appearing, are ſummoned, or ſent for 
by the ſerjeant at arms, Lex Conſtitution 159. 

Forty members are requiſite to make a houſe of com- 
mons for diſpatch of bulineſs; and the buſineſs of the 
houſe is to be kept ſecret among themſelves: In the 23d 
year of Queen Elizabeth, Arthur Hall, Eſq; member of 

arliament, for publithing the conferences of the houſe, 
and writing a book which contained matters of reproach 
againſt ſome particular members, derogatory tothe general 
authority, power, and ſtate of the houſe, and prejudicial 
to the validity of the proceedings, was adjudged by the 
commons to be committed to the Tower for fix months; 
fined 500 J. and expelled the houſe, But the ſpeaker of 


fice, as ſervant to the houſe, may publiſh ſuch proceedings 
as he ſhall be ordered by the commons aſſembled; and he 
cannot be liable for what he does that way by the com- 
mand of others, unleſs thoſe other perſons are liable. 

If any member of either houſe peak words of offence 
in a debate, after the debate is over he 1s called to the 
bar, where commonly on his knees he receives a repri- 
mand from the ſpeaker; and if the offence be great, he is 
ſent to the Tower. When the bill of attainder of the earl 
of Strafford, was paſſing the houſe of commons, Mr. 
Taylor, a member of that houſe oppoſed it with great vio- 
lence and indecency, and being heard to explain himſelf, 
was commanded to withdraw; whereupon it was reſolved 


ever ſerving as a member of parliament, and ſnould be 
committed priſoner to the Tower, there to remain during 
the pleaſure of the houſe: And he was called to the bar, 
where he kneeled down, and Mr. Spezker pronounced the 
ſentence accordingly, And Sir John Elliot, Denzil Hollis, 
and another perſon having ſpoken theſe words, viz. The 
King's Privy Council, his judges and his counſel learned in the 
law, have conſpired to trampie under their feet the liberties 
of the ſubjef, and of this houſe, an information was filed 
againſt them by the Attorney General; and farther, for 
that the King having ſignified his pleaſure to the houſe of 
commons for the adjournment of the parliament, and the 
ſpeaker endeavouring to get out of the chair, they violenter, 
Sc. detained him in the chair, upon which there was a 
great tumult in the houſe, to the terror of the commons 
there aſſembled, and againſt their ali/2giance, in contempt 
of the King, his crown and dignity: The defendants 
pleaded to the juriſdiction of the court; and refuſed to 
anſwer but in par/iament ; but it was adjudged, that they 
ought to anſwer, the charge being for @ conſpiracy, and ſe- 
ditious acts to prevent the adjourament of the parliament, 
which may be examined out of it; and not anſwering, 
judgment was given againſt them, that Sir John Elliot 
ſhould be committed to the Toxver, and fined 20004. and 
the other two were fined and impriſoned. Cro. Car, 130. 


6. The Privilege of members, &c. 
Members of parliament are not only privileged from ar- 
reſts, but likewiſe in an extraordinary manner from aſ- 
ſaults, menaces, c. 
ſault upon Mr. Witherington,” a member ot the houſe of 
commons, in the country before his coming up to parlia- 
ment, and Sir Robert was ſent for by the houſe, and com- 
mitted to the Tower. And Anno 19 Fac. 1. ſome ſpeeches 
paſſed privately in the houſe between two of the members, 
and one of them going down the parliament ſtairs, ſtruck 
the other, who catching at a ſword in his man's hand, 
endeavouring to return the firoke ; on complaint to 


the houſe of commons, according to the duty of his of 


he ſhould be expelled the houſe, be made incapable of 


Sir Robert Branaling made an aſ- 
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during the pleaſure of the houſe. | 

Aſſaulting a member coming to or attending in parliament, 
the offender ſhall pay double damages; and make fine and 
ranſom, Cr. By ſtat. 11 H. 6. c. 11. | 

All members of parliament, that they may attend the 
public ſervice of their country, have privilege of par- 
liament for themſelves and their menial ſervants, to be 
free from arreſts, c. and for their goods to be free from 
diſtreſſes: And this privilege of parliament generally holds 
in all caſes excepy in treaſen, felony, and breath of tht 
peace. 4 Inſt. 24, 25. 


of the land; and a member cannot be arreſted, except in 
caſes of treaſon, felony, and ACTUAL breach of the peace. 
Will. par. 2. 159. | 

There are many remarkable caſes in our books treating 
of the privileges of parliament, relating to arreſts of mem- 
bers of the houſe of commons, and their ſervants, and the 
manner of their confinement, releaſement, r. The 
firſt year of King Fac. Sir Thomas Shirley, a member of 
parliament, was arreſted fout days before the fitting of the 
parliament, and carried priſoner to the Fleet; on which 
a warrant iſſued to the clerk of the crown for a habeas 
corpus to bring him to the houſe, and the ſerjeant was ſent 
tor in cuſtody, who being brought to the bar, and confeſ- 
ſing his fault, was excuſed for that time; But on hearing 
countel at the bar for Sir 7 homas Shirley, and the warden 
of the Fleet, and upon producing precedent, Simp/on the 
proſecutor, who cauſed the arreſt to be made, was ordered 
to begcommitted to the Toaver; and afterwards the warden 
refuſing to execute the writ of habeas corpus, and the de- 
livery of Sir Thomas being denied, was likewiſe commit- 
ted to the Tower; tho? on his agreeing to deliver up Sir 
Thomas, upon a new warrant for a new writ of habeas 
corpus, and making ſubmiſſion to the houſe, he was 
diſcharged : This affair taking up ſome time, the houſe 
entered into ſeveral debates touching their privilege, and 
how the debt of the party might be ſatisfied, which pro- 
duced three queſtions ; Firit, /hether Sir Thomas Shirley 
ſhould have privilege ? Secondly, Whether prejenily, or to 
be d:ferred? And, Thirdly, Whether the houſe ſhould pe- 
tetion the King for ſome courſe for ſecuring the debt of the 
party, according to former precedents, and ſaving harmleſs 
the evarden of the Fleet? All which queſtions were re- 
ſolved; and a bill was brought in to ſecure Simpſon's debt, 
Sc. which alio oecaſioned an act 1 Jac, 1. c. 13. for re- 
lief of plaintiffs in writs of execution, where the defendants 
in ſuch writs are arreſted, and ſet at liberty by privilege 
of parliament, by which a freſh proſecution and new exe- 
cution may be had againſt them when that privilege 
ceaſes, Lex Conſtitution. 141. And 19 Fac. 1. one 
Johnſon, a ſervant to Sir James Whitlock a member of the 
houſe of commons, was arreſted by two bailiffs; who be- 
ing told Sir James Whitlock was a parliament man; anſwer- 
ed, that they had known greater men's ſervants than his 
taken from their maſters in time of parliament: And this 
appearing, the two bailiffs were ſentenced to aſk pardon 
of the houſe and Sir James Whitlock, on their knees; 
that they ſhould both ride on one horſe bare backed, back 
to back, from Weftminſter to the Exchange, with papers on 
their breaſts ſignifying their offence ; all which was to 
be executed preſently, Seaente Curia. Ibid. Let it be 
remembered, that it was in the reign of James the Firſt. 

In action of debt on a bond, conditioned that B. B. 
ſhould render himſelf at ſuch a day and place to an ar- 
reſt; defendant pleaded, that by privilege of parliament, 
the members, Sc. and their ſervants ought not to be ar- 
reſted by the ſpace of forty days before the ſitting of the 
parliament, nor during the ſeſſion, nor forty days after- 
wards; and that B. B. was at that time fervant to ſuch a 
member of parliamont, ſo as he could not render himſelf 
to be arreſted : Upon demurrer to this plea, it was ad- 
judged ill, becauſe he might have rendered himſelf at the 
time and place; but then it would be at their peril if he 
was arreſted. 1 Froaunl. 81. 

The commons in parliament claim privilege for forty 
days before and after each ſeſſions and prorogation, 2 Lew, 
72. Tho' 12 V. 3. c. 3. ordains, That actions may be 


the houſe of commons they were both ordered to attend, 


proſecuted againſt perſons intitled to privilege of parlia- 
81 ment, 


where he who gave the blow was committed to the Tower 


The law and privilege of farliament is part of the law 
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of ſummons out of Chancery, at leaſt forty days before the 
Parliament begins: the Commons are eleQed by the 
people; and every Member, tho' choſen for one particular | 
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ment, after a diſſolution or prorogation, until a new 


parliament is called, or the ſame is reaſſembled: and after 


adjournment for above fourteen days, the reſpective 
courts may proceed to judgment, e. Proceedings are 
to be by ſummons and diſtreſs znfinite, &c. until the parties 
ſhall enter a common appearance; and the real or perſonal 
eſtates of the deſendants may be ſequeltered for default of 
appearance; but the plaintiff may not arreft their bodies : 
and where any plaintiff ſhall be ſtayed or prevented from 
proceeding by privilege of Parliament, he ſhall not be 
barred by any ſtatute of limitation, or nonſuited, diſmiſſed, 
or his ſuit diſcontinued for want of proſecution ; but at the 
riſing of the Parliament ſhall be at liberty to proceed to 

judgment and execution. This ad is by 10 Geo. 3. c 50. 

extended to Scotland. 

And by 2 Aen. c. 8. Actions may be proſecuted 
againſt officers of the revenue, or in any place of public 
truſt, for any forfeiture or breach of truſt, &c. and ſhall 
not be ſtayed by colour of privilege; but ſuch officer being 

a Member of Parliament, is not ſubje to arreſt during 

time of privilege, but ſummons, attachment, c. 

By the 11 Geo. 2. cap. 24. Any perſon may proſecute 

a ſuit ia any court of record, &c. in Great Britain or 

Ireland, againſt any Peer, or Member of the Houſe of 

Commons, cr other perſon intitted to privilege, in 45 

intervals of Parliaments, or of Seſſions, if above fourteen 
days; and the ſaid courts, after diſſolutions or proroga- 
tions, are to give judgment, and award execution : and 
no proceedings in law agzainit the King's immediate 
debtor, as ſuch, Sc. to be delayed under colour of ſuch 
privilege ; only the perſon of a Member of Parlizment, 
Sc. ſhall not be arreſted or impriſoned. = 
By Stat. 10 Geo. 3. c. 50. Suits may at any time be 
proſecuted in courts of record, equity, or admiralty, and 
courts having cogniſarce of cauſes matrimonial, and teſta- 
mentary, againſt peers and members of the houſe of com- 
mons, and their ſervants, &c,— But the perſons of 
mem bers of the houſe of commons, are not to be arreſted 
or impriſoned. —— Proceſs by difiringas being found 
dilatory, the court out of which the writ proceeds, may 
order the iſſues to be ſold, and the money ariſing thereby, 
to be applied to pay the coſts to the plaintiff, and the ſur- 
plus to be retained till the appearance of the defendant, 
&c.—When the purpoſe of the writ is anſwered the iſſues 
are to be returned; or, if fold, the money remaining is to 
be repaid. Obedience to the rule of the court of King's 
Bench, Common Pleas, or Exchequer may be enforced 
by diſtreſs infinite. 

A defendant who was a Member of Parliament, brought 
a letter from the Speaker to the court of King's Bench to 
ſtay proceedings; but the court would not allow it, but 
told him he might bring his writ of privilege. Latch. 
150. Judgment was had againſt the defendant, and after- 
wards he was choſen a Member of Parliament, and after 
his election he was taken in execution, yet he had his 
privilege; tho' the book tells us minus jute. Moor 57, 
And where judgment being had againſt a defendant, and 
he was taken in execution in the morning, and about three 
hours afterwards was choſen a Member of Parliament; 
the Houſe agreed, that being arreſted before he was 
choſen, c. he ſhall not have bis privilege. Moor 340. 
1 Nelſ. Abr. 27. 

The courts at Veſiminſter may judge of the privilege of 
Parliament, where it is incident to a ſuit the court is 
poſſeſſed of: and courts may proceed to execution be- 
tween the ſcſhons of Parliament, notwithſtanding appeals 
lodged, Se. State Trials, 2 V. pag. 66, 209. 


Of elections, and herein, 
1. Of the eletd, and who are eligible, and who are not, 
and of their qualifications. | 
2. Of the electors, and their qualifications, 
3. Of the duty of returning officers, and the remedies 
againſt them, 


1. Of the eleded, and who are eligible, and who not, and 
=> of their qualifications. 
The Patliament is called by virtue of the King's writ 
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place, ſerves for the whole kingdom. As x: 2 
this nature is for the ſervice — the eee bf 
nation has ſuch an intereſt therein that the Kin ee 
grant an exemption to any perſon from being . 
Knight, Citizen, or Burgeſs in Parliament; and fo op 
elections ought to be free. 29 Hen. 6. But * 
cannot be elected, for he is not a liege ſubjed; 0 ** 
an alien were naturalized, he was eligible till ths 2 d 
12 MW. 3 cap. 2. A man attainted of treaſon or "ay 
or outlawed, fc, is not eligible ; nor ſhall ſuch 0 0 
be ſuffered to ſit in the houſe of Parliament. 4 luft . , wy 
perſon under the age of twenty-one years, ma 2 12 
elected to ſit in Parliament; neither can er 
any Lord ſit 
there, until he be of the full age of twenty-one 
bid. It was formerly held 7 Saſs 
y held that Mayors and Bailifs of 
towns corporate were not eligible; but now they may b 
elected. And ſo may a ſheriff of a county, for ak 
ſhire. None of the Judges, or Barons of the Exchequ £ 
who have judicial places, can be choſen Knight "+ dig 
or Burgeſs of Parliament, as it is now holden, beans 
they are aſliſtants in the Houſe of Lords: yet The 
Baron of the Exchequer, was Speaker of the Houſe of 
Commons, Perſons who have judicial places in the ober 
courts, Eccleſiaſtical or Civil, are eligible, 4 by, 
Clergymen are not eligible, they being of another wid 
viz. the Convocation, id. Any of the profeſſion of 
the law, and who are in practice, are eligible; but Ann 
6 H. 4. a Parliament was ſummoned by writ, and b 
colour of a certain ordinance, it was forbidden that any 
lawyer ſhould be choſen; by reaſon whereof Lord Cel; 
obſerves this Parliament was fruitleſs: and the prohibi- 
tory clauſe inſerted in the wit was againit law; for law. 
yers are eligible of common right, and cannot be diſabled 
by ordinance without act of Parliament. 

By 12 V. 3. c. 2. No perſon who had any office or place 
of profit under the King, or penſion from the crown, was 
to ſerve as a member of the Houſe of Commons, And 
by 6 Ann c. 7. No member of Parliament may enjoy any 
office in the government, and ſit in the houſe at the ſame 
time by virtue of his former election; for by acceptance of 
an office his election is void but he may be elected again, 
on a new writ iſſued out, and fit in the houſe ; and of- 
ficers in the army or navy, receiving any new commiſ- 
ſion, need not be re-elefted, When perſons are in- 
capable of being elected, the election ſhall be void; 
and ſitting or voting in the Houſe of Commons they ſhall 
forfeit 001. And the ſtatute 1 Geo, 1. c. 56. enacts, 
That no man having any penſion from the crown, either 
in his own name or in truſt for him, ſhall be elected a 
member of Parliament; and penſioners preſuming to fit 
and vote, ſhall forfeit 20/. for every day, &c, The act 
mentions only a penſion for any term or number of years; 
and not a penſion during pleaſure, according to the 4 An. 
c. 8, | 
It is now enacted, That no perſon who ſhall be a Com 
mĩſſioner of the Treaſury, Chancellor of the Exchequer, 
Commiſſioner of the Admiralty, Paymaſter of the Army, 
Secretary of State, Ec, ſhall be capable of being a mem- 
ber in any Parliament, 15 Geo. 2. c. 22. But this ſta- 
tute does not exclude the Secretaries of the Treaſury, or 
thoſe of other offices ; or any other perſon having an office 
for life, 16:9. 

By ancient ſtatutes, Knights of the Shire are to be 
reſident in the county, for which they are choſen ; ſo 
Citizens and Burgeſſes elected ſhall be reſident in, and 
free of the ſame cities and boroughs, the day of the date 
of the writ of ſummons, and they are to be notable 
Knights of the ſame county, Cc. notable Eiquires 0r 
Gentlemen: alſo by a late act, no perſon ſhall be qualified 
to ſerve in Parliament as a Knight of the Shire, who hath 
not an eſtate of freehold or copyhold for life, or * 
greater eſtate to his own uſe, of 600 l. a year, above al 
incumbrances; and a Citizen and Burgeſs 300 25 
annum, of which oath is to be made at the requeſt of a 
candidate, or two perſons having a right to vote; and . 

any perſon be elected and returned not ſo er I 
return ſhall be void. 9 Ann. cap. 5- And none ſha - 
qualified by virtue of any mortgage, whereof the equity 
of redemption is in another; unleſs the mortgage® | K 


0 before the election. 
have been in poſſeſſion ſeven years befor Though 


P A R 


Though the eldeſt ſon of a Peer, or of any perſon quali- 
fed to ſerve as a Knight of the Shire, ſhall not be inca- 
pable of being elected. Stat. ibid. 

Members of Parliament muſt take the oaths to the Go- 
vernment before they fit and vote in the Houſe; or ſhall 
be adjudged Popiſh Recuſants, and be diſabled to fit in 
Parliament, and liable to certain forfeitures, Oc. Stat. 


5 Eliz. cap. 1. 30 Car. 2. c. 1. And this ſtatute was 


confirmed and inforced by the 13 F 14 WP. 3. c. 6. 


2, Of the eleflors and their qualifications. 

The election of Knights of the Shire is to be made by 
the majority of people dwelling in the counties, having 
each of them lands or tenements to the yearly value of 
405. beſides repriſes ; and he who cannot expend 40s. 

er ann. (hall have no vote in the election of Knights for 
the Parliament. 8 H. 6. c. 7. And by the 10 H. 6. 
c. 2. an elector of Knights of the Shire muſt be reſident, 
and have 40s. per annum freehold over and above repriſes 
in the ſame county. The 7 8 W. 3. c. 25. requires, 
that every freeholder ſhall take an oath that he 1s a free- 
holder of the county, and has freehold lands or heredita- 
ments of the yearly value of 40s. lying at ſuch a place, 
within the ſaid county, and that he hath not before 
polled at the election; no perſon is to be admitted to 
vote in any election of a member to ſerve in Parliament, 
who is under the age of twenty-one, or be intitled to any 


vote by reaſon of any truſt or mortgage; if the truſtee or 


mortgagee be not in actual poſſeſſion, and receive ihe 
rents and profits of the eſtate; but the mortgagor or cEfHui 
que truſt in poſſeſſion, all and may vote for the ſame 
eſtate: and all conveyances of lands, tenements, &c. in 
order to multiply votes, or ſplit and divide the intereſt in 
any houſes or lands, among ſeveral perſons, to enable 
them to vote, ſhall be void and of none effect. 

By 10 Ann. c. 22, None ſhall have a voice for electing 
Knights of the Shire 1n right of any lands, who has not 
been charged or aſſeſſed to the public taxes, church rates 
and pariſh duties, in ſuch proportion as other lands and 
tenements of 405. per annum, lying within the ſame 
pariſh; and for which he ſhall not have received the rents 
and profits, or be intitled to have received the ſame to the 
full value of 40s. or more, to his own uſe for one year, 
before the election; except ſuch lands or tenements come 
by deſcent, deviſe, preſentation to ſome church, or pro- 
motion to an office, to which a freehold is annexed; and 
perſons voting contrary ſhall forfeit 40/. This extends 
not to reſtrain perſons from voting for Knights of the 
Shire, in reſpe& of any tithes, or other incorporeal in- 
heritances, or meſſuages, &c., belonging to offices, by 
reaſon the ſame have not been uſually aſſeſſed to any 
Public taxes; or in regard to lands not taxed to all taxes, 
if they have been generally aſſeſſed to ſome one or more of 
the ſaid rates, &c. by 12 Ann. c. 5. 

All eftates and conveyances made to any perſon in a 
fraudulent manner, on purpoſe to qualify him to vote, 
ſubject to conditions to defeat or determine ſuch eſtate or 
re-convey the ſame, ſhall be taken againſt the perſons 
executing them as free and abſolute; and all bonds, Cc. 
for redemption ſhall be void ; alſo perſons voting by co- 
lour of ſuch conveyance, incur a forfeiture of 401. 

The ſtatutes for preventing fraudulent conveyances to 
multiply votes on electing Knights of Shires, are made to 
extend to lands or tenements, for which any perſons ſhall 
vote for the election of Members to ſerve in Parliament 
for any city or town, that is a county of itſelf; and if 
any perſon votes at ſuch election as a freeholder, not 
having his eſtate a year before, and aſſeſſed as deſcribed 
in the act 10 Aan. c. 22, he is liable to the penalties 
impoſed on unqualified voters. 13 Geo. 2. c. 20. Per- 
ſons refuſing to take the oaths of abjuration, c. are made 
incapable to vote for Members- of Parliament, 1 Geo. 1. 
e. 14. | 

By 18 Geo. 2. c. 18. No perſon ſhall vote for the 
electing a Knight of the Shire in England and Wales, in 
reſpe& or right of any meſſuage, c. which has not been 
Charged or aſſeſſed to the land tax twelve kalendar 
months next before the election. But not to reſtrain any 
perſon from voting in right of any rents or chambers in 
the inns of courts, Ic. or any meſſuages or ſeats belong- 
ing to any offices, in regard they have not been uſually 


aſſeſſed to the land tax. No perſon ſhall vote at afly 
ſuch election without having a freehold in the ſame coun- 


ty, of the clear yearly value of 405. above all charges, of 
without having been in the actual poſſeſſion or receipt of 


ſame come to him within the time aforeſaid, by deſcent, 
marriage, marriage ſettlement, deviſe or promotion to 
any benefice or office; or ſhall vote in right of any 
freehold granted to him fraudulently, or vote more than 
once at the ſame election, under the penalty of 404. No 
public tax, rate or aſſeſſment, ſhall be deemed a charge 
on any freehold. | 

As to who are, or ought, to be the electors in boroughs, 
it hath very much exerciſed the Briziþ Houſe of Com- 
mons : in the 22 Fac. 1. it was reſolved, that where 
there is a0 charter or cuſtom to the contrary, the election 
in boroughs is to be made by all the houſholders and not 
freeholders only: and in a queſtion whether the commons 
or the capital burgeſſes of a certain borough in Lincoln- 
ſhire, were the electors of Members of Parliament, anno 
4 Car. 1. it was agreed, that the election of burgeſſes in ali 
boroughs did of common right belong to the commoners, and 
that nothing could take it from them but a preſcription and 
conſtant uſage beyond the memory of man, It has been 
holden, that the commonalties of cities and burghs are 
only the ordinary and lower ſort of citizens, burgeſſes or 
freemen ; and that the right of election of burgeſſes to 
Parliament in all boroughs, belongs to the commoners, 
viz. the ordinary burgeſſes or freemen; and not the 
Mayor, Aldermen and Common Council: though the 
meaning of the words communitates civitatum & burgorum, 
has always ſignified, rightly underſtood, the Mayor, Als 
dermen and Common Council, where they were to be 
found; or the Steward or ba liff, and capital Burgeſſes, 
or the governing parts of cities and.towns, by what per- 
ſons ſoe ver they were governed, or titles called. | 

The moſt extraordinary caſe which has happened in this 
age, with relation to the determinations of a committee 
of privileges and elections, was the caſe of Aby and 
White, concerning the borough of Ail-/bury ; on a queſtion, 
„Whether an action at law lies for an eleQor who is 
«© denied his vote?“ 

In this caſe the debates ended in the following reſolu- 
tions, wiz. That the qualification of eleQors and of 
perſons elected, is cognizable only beſore the Commons 
in Parliament; and that the examining and determining 
the qualification or right of any elector, &c, belongs to 
them, where the acts of Parliament give no particular 
direction; that whoever ſhall proſecute any action, c. 
which ſhall bring the right of electors to the determina- 
tion of any other juriſdiction than that of the Houſe of 
Commons, except in caſes ſpecially provided for by ſome 
ſtatute, ſhall be guilty of a breach of the privilege of the 
Houſe, Several perſons were committed to Newgate by 
a warrant ſigned by Robert Harley, Speaker of the Houſe 
of Commons, for proſecuting actions at law againſt the 
conſtables of the borough of Aileſbury, who refuſed to 
take their votes at the election of Members of Parlia- 
ment, Cc. in contempt of the juriſdiftion and privileges 
of the Houſe; and this matter being returned by habeas 
corpus ſeverally, and the ſeveral perſons defendants 
brought into court, counſel moved that they might be 
diſcharged, for that the proſecution of a ſuit at law could 
be no unlawful act, nor a breach of the privilege of the 
Houſe of Commons: three judges were of opinion, that 
the Houſe were the proper judges of their own privileges; 
but Holt Chief Juſtice held, That THE auTHoORITY or 
THE COMMONS WAS CIRCUMSCRIBED BY Law; and 


were juages of their own privilege, is to make their privi- 

lege to be what they would bawe them to be; and that if 
they ſhould wrongfullyimpriſon, there could be no re- 
dreſs, ſo that the courts at Veſiminſter could not execute 

the laws upon which the liberties of the ſubje& ſubſiſt. 

2 Salk. 503. 

And in action on the caſe, by a burgeſs of Ailgſbury, 
againſt the conſtables of the ſaid borough, for refuſing to 
receive the plaintiff's vote in the election of a Member 
of Parliament; the plaintiff had a verdict, but the judg- 


ment was arreſted by the opinion of three judges, wiz. 
That the action is not maintainable, becauſe the con- 


ſtable 


the profits above twelve kalendar months, unleſs the 
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| Hables acted as judges, and the not receiving the plain - 


tiff's vote is damnum fine injuria; for when the matter 
comes before the Houſe, his vote will be received; that 
the right of electing Members to ſerve in Parliament, is 
to be decided in Parliament, and the plaintiff may pe- 
tition the Houſe for that purpoſe, and after it 1s deter- 
mined there, he may then bring his action and not betore. 
Halt Chief Juſtice contra, That the plaintiff had a right to 
vote; a freeholder has a right to vote by reaſon of his free- 
hold; and IT 1s A REAL RIGHT, and the value of his 
frechold was not mate zal till the Stat. 8 H. 6. which 
requires it to be 404. per annum that as it is ratione li- 
Zeri tenementi in counties; ſo in ancient boroughe, they 
have a right to vcte ratione burgagii; and in cities and cor- 
porations, it is ratione franche/iz, and a perional inherit- 
ance, we/led in the whole corporation, but 10 be uſed by the 
PARTICULAR Aembers; that this is a noble privilege, 
which entitles the ſubjidt to a are in the government and 
legiſlature; and that if the plaintiff hath a right, he 
muſt have a remedy to aſſert that right, for want 
of right and want of remedy is the Jame thing z thai refuling 
to take the plaintiff's vote is an injury, and every injury 
imports à damage; and that where a parliamentary matter 
comes in incidentally to an action of property in the 
King's court, it mult be determined there, and not in 
Parliament; the Parliament cannot judge of the injury, 
nor give damages to the plaintiff, and he hath no remedy 
by way of petition: and, according to this opinion, the 
judgment of the other three judges was reverfed upon a 
writ of error brought in the Houfg of Lords. 1 Salk. 10, 
This caſe occaſioned great diſputes between the two 
Houſes of Parliament; the Lords inſiſting, That if the 
Commons only could judge of the right of their electors, 
they would in effect chooſe their electors, Sc. Ang the 
Commons alledging, that if the right of electors might 
be determined in the courts of law, from whence cauſes 
are removed by writ of error into the Houſe of Lords, the 
Lords would become judges of the right of electors to 
chooſe, and conſequently wie were duiy elected Members 
of the Commons Houle; whereby the Commons would 
loſe their independency, and be ſubject to tne Lords, Wc. 
But the Parliament being ſcon aiter prorogued, the di. 
pute was dropped. See the caſe of , and White, 
which is excellently reported, as well in 6 Mea, 45. to 
56 inclufive, as in Ld. Raym. from fol. 938 to 958 in- 
cluſive. And ſee allo Lord Holt's Life. 

The caſe of 4by and Hbite is printed by itſelf in a 
fmall volume. : | 

By the Common law of England, No Commoner can 
be ſubjected to laws made without his conſent ; and be- 
cauſe ſuch conſent cannot be given by every individual, 
by rea ſon of number and confuſion; that power is lodged 
in their Repreſentatives, elected and choſen by them, 
wiz. Knights, Citizens, &c. 3 Salz. 18, And in ſe- 
veral counties, the Citizens and Burgeſſes were formerly 
choſen in the county-courts, with the Knights of Shires, 
and jointly returned, &c. For there were commonly 
four or five Cit zens or Burgeſſes ſent from the reſpective 
Cities or boroughs to the county-court; and there choſen, 
with full power for themſelves and their ſeveral commu- 
nities, to do and conſent to ſuch things, as by the Com- 
mon Council of the Kirgdom aſſembled in Parliament, 
ſhould be ordained and enacted. 

It is ſaid by ſome writers, that in ancient times the 
King bath nominated the very perſons to be returned, and 
did not leave it to the election of the people; for which 
they give an inſtance in the 45th year of Ed. 3. And 
among the Parliament writs 14 £/:z, there appears to be 
an appointment and return of Burgeſſes, by the Lord of a 
Town, Sc. But theſe are ſingle inflances in their kind; 
and the writs for elections in the 23d year of King Ed. 1. 


ran in Engliſh as follows, wiz. 


Form an ancient writ for election of Members of 
Parliament, 


TO the foeriff of, &c. greeting: Becauſe we deſire 


to have @ conference and treaty with the Earls, 


Barons and other great men cf our kingdom, to provide 
remedies againſt the dangers our kingdom tis in at this time 


2 


— 


therefore cue baue commandid thim that they be won. 5 
at Weſtminſter, on che day, &c. next: coming : = 
oraain, and do, fo as theſe dangers may by nts Ireat, 
we command, and firmly emjoin thee, that, withoss _ 
thow deft canſe to be choſen, and to tome 10 us, at 77 880, 
and place aforeſaid, two Knights of the Coun, af N 
and of every city two Citizths, and of every 83 
Bur geſſes, of the beſt, moſt able," and diſcr voi men fo "wy 
ne/s ; ſo as the ſaid Knights may have Sufficient $9 12 
themſelves and the community of the County 475 ba af 
the Citizens and Burgeſſis may have 1b. Jame Fo, . 
rately from them, for themſelves and the communities 125 
ties and Burg bi, then 10 do in the premiſſes eyhat 4; A 
ordained by the Common Council of the realm, fo 2 
buſineſi afor:ſaid may not remain undone; and 106 Fo 


the names of the Knights, Citizens and Burge/1; f 
Writ, i King, de.. 90 and thi 


The Return of the Writ, thereon indorſed was thus. 


. Seri, by virtue of this writ have cauſed 19 

cheſen in the county of, & c. tao Knights, and of Wind 
city of the ſame county two Citizens, and cf every "Wa 
tauo burgeſſes, of the be, mo/t able, and diſcreet Faik, 
Citizens and Burpeſjes of the county, city and Jug afere: 
Jaid, acccrding to the tenor of the writ, 


3. Of tve duty of Returning Officers, and the remedies 
apainſi them. 


By 7 H. 4. cop. 15. The election of Knights of the 
Shire 1s to be made in the following manner: 

At the next county-court after delivery of the writ, 
proclamauon is to be made by the ſheriff of the county, 
of the day and place the Parliament is to aſſemble, and 
that all as are there preſent ſhall attend at the election of 
Knights of the Shire ; and then, in full county, a free and 
indifferent election ſhall be made: and after ſuch choice 
the names of the paities choſen, are to be written on an 
indenture under the ſeals of the electors; which indenture 
ſo ſealed and tacked to the writ, ſhall be the ſheriff's re- 
turn thereof. And by the 23 H. 6. c. 7. it is enacted, 
That the ſheriff after receipt of the writ ſhall deliver a 
precept under his ſeal to every Mayor and Bailiff of eities 
and boroughs within his county, reciting the writ, and 
requiring them to chcoſe two Citizens and Rurgeſſes to 
come to the Parliament; and ſuch Mayors and head off. 
cers, are to make return of the precept of the ſheriff, by 
indenture, &c, whereupon the ſheriff is enabled to make 
a good return of the writ: the ſheriff is to make election 
between the hours of eight and eleven in the forenoon ; 
and if any Knight, Citizen, or Burgeſs, returned by the 
ſheriff ſnall be put out, and the name of another put in, 
divers penalties are incurred; ſheriffs acting contrary to 
this ſtatute, and not returning a Member duly elected, are 
ſubje& to a forfeiture of 100 J. recoverable by action of 
debt; and officers of corporations, making falſe returns, 
liable to a penalty of 40 J. Fr, 

It has been adjudged on this act, That though no elec- 
tion ſhould be made of any Knight of the Shire, but be- 
tween eight and eleven of the clock in the forenoon; if 
the election be begun within that time, and cannot be 
determined in thoſe hours, it may be mace after, 4 
Inf. 48. And if any electors give their voices beſcre 
the precept for election is read and publiſhed, it will be 
of no force; for after the precept is thus read, Ce. 
they may alter their voices and make a new election. 
Ibid. 49. a 

The Stat. 7 & 8 I. 3. cap. 7. ordains, If any perſon 
ſhall return a Member to ſerve in Parliament for any 
place, contrary to the determination in the Houſe of 
Commons of the right of election for ſuch a place, the 
return ſo made ſhall be judged a falſe return; and the 
party making it may be proſecuted, and double damages 
with coſts, recovered againſt him: ofiicers wvilfully * 
falſh returning more perſons than are required to 8 
choſen by the writ or precept, the like remedy may be 


had againſt them; and all contracts, promiſes, Oc. to 


return any Member of Parliament, are not os a”? 
L 


void, but the makers or givers of the contrafts, Ce. or 
of any gift or reward do procure a falſe or double return, 
#hall forfeit 300 J. one third to the Eing, another to the 
informer, and the other third to the poor of the place, 
to be recovered in any Court of Record at We/ftminſter, 
* 788. 3. cap. 25. When any new Parliament 
hall be called, there ſhall be forty days between the 
{+/+ and returns of the writs; the Lord Chancellor, c. 
is to. iſſue out writs for election of Members of Parliament, 
with as much expedition as may be; and the ſeveral writs 
ſhall be delivered to the proper officers for execution, 
who are to indorſe the day of the receipt on the back of 
the writ, and forthwith make out the precepts” to each 
borough, Ac. which are to be delivered to the officers of 
every ſuch borough, within three days, and they muſt 
likewiſe indorſe the day of the receipt, and immediately 
cauſe public notice to be given of the time and place of 
election, and proceed to election thereupon in eight 
days: for electing Knights of che Shire, the ſheriff is to 
hold his county-court at the moſt public and nſual place, 
and there proceed in the election at the next court, un- 
Jeſs it fall out to be within fix days after the receipt of the 
writ, and then the ſame is to be adjourned, giving ten 
days notice of the election; if the election be not deter- 


mined on view, but a poll is demanded, the ſheriff is to 


take the ſame, and likewiſe a ſcrutiny, and he or his un- 
der-ſheriff ſhall appoint and ſwear clerks for that purpoſe, 
Sc. The: county-court is not to be adjourned to any 
other place, without conſent of the candidates; nor ſhall 
any unneceſſary adjournments be made, but the poll to 
proceed; alſo every ſheriff, Sc. is to deliver a copy of 
the poll to any perſon deſiring it; and officers for every 
wilful offence againſt this act, are ſubject to a forfeiture 
of cool, And by 6 Geo. 2. cap. 23. The county-court 
for electing Knights of the Shire in Parliament, may be 
adjourned from day to day, until the election is deter- 
mined ; but not to a Monday, or Friday, & c. only, which 
will be void, | 3 

The 10 C11 V. 3. c. 7. directs, that the ſheriff or 
other officer having execution and return of writs of ſum- 
mons for par/iament, ſhall on or before the day of meet- 
ing of parliament, and with all expedition, (not exceed- 
ing fourteen days after election) make returns to the 
clerk of the crown in Chancery to be filed, on pain of 
forfeiting 500 J. And the returning officer, within 
twenty days after the election, is to deliver over to the 
clerk of the peace, all the poll books on cath made before 
two juſtices, to be preſerved among the records of the 
ſeihons of the peace, &c. 10 Ann. cap. 23. 

In double returns, it has been formerly a general prac- 
tice in the Houſe of Commons, that neither one nor the 
other ſhould fit in the houſe until it be decided; anne 
1640, two returns were made for Great Marlow, and in 
both indentures one perſon was returned, and he was ad- 
mitted to ſit, but the others ordered to withdraw until 
the queſtion was determined: And in the ſame year, it 
was ordered, That where ſome are returned by the ſheriff 
or ſuch other officer as by law hath power to return, and 
others returned by private hands; in ſuch caſe, thoſe re- 
turned by the ſheriff or other officer, ſhall fit until the 
election is quaſhed by the houſe. Ordinan. 1640. If one 
be duly elected, and the ſheriff, Ac. return another, the 
return muſt be reformed and amended; and he who is 
duly elected is to be inſerted, for the election is the founda- 
tion, and not the return. 4 Infl. 49. | 

In action on the caſe, the plaintiff declared, that he 
was duly elected a member of parliament for ſuch a bo- 
rough, and that the deſendant returned tuo other perſons ; 
and that he petitioned the Houſe of Commons, and was 
adjudged to be duly elected, and his name ordered to be 
inſerted in the Roll, and the name of the other to be 
razed out: the plaintiff had a verdict; but it was ad- 
Judged in arrelt of judgment, that this declaration was 
not founded on the at 7 & 8 . z. c. 7. becauſe that 
Jiatute gave an action where there was NONE BEFORE, 
therefore the fact muſt be agreeable to it, which not be- 
ing done, defendant had judgment. 2 Salk. 504, The 
court will not meddle in an action upon a double return, 
until it is determined in par/iament, Lutw. 88. And it 
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hath been holden, that for a double return, no action ly 
before the ſtatute 7 8 IF. 3. cap. 7. becauſe it is the 
only method the ſheriff. had to ſecure himſelf; and when 
the right was decided in parliamem, then one imdentare 
was taken off the file, ſo that it is tot then a doable terurn'; 
neither can the party baye an action for a falſe return, for 
the matter may be determined in the houſe whether true 
or falſe; and if fo, there will be an inconvevience in 
contrasy. reſolutions, if they ſhould determine one way, 
and the courts at aw another; but after a diſſolution the 
actien may lie for a falſe return, for then the right can · 
not be determined in par/iament. 2 Salk, coz, 
A double return is the ſame as a falſe return, as to action 
on the caſe; in both it is grounded on the fa/fty;. but 
there is another reaſon Why this action will not lie for a 
double return, (vis, ) becauſe the lau doth not take notice 
of ſuch a. return; it is only allowed by the uſage of par- 
liament, and in caſes wherein the proper officer cannot 
determine who is choſen ; therefore when he doubts, he 
makes a double return, and ſubmits the choice to-the de- 


termination of the Houſe of Commons; and if that bouſe 


admits ſuch returns, and make determinations on them, 
it will be hard for the law to ſubject a man to the action 


only for ſubmitting a fact to be determined by à court, 


which hath a proper juriſdiction to determine it: And 


by reaſon of the variety of opinions, that an action in 


this caſe would lie, and would not; it hath been enacted 
by 788 V. 3. cap. 7. That ThE LAST DETERMINA®- 

TION or THs Housk or COMMONS CONCERNING 
THE--RIGHT OF ELECTION, is TO BE PURSUED, 2 
Lev. 114, 1 Nel/. Abr. 30. 5 . 

A member elected and returned for ſeveral places, 
is to make his choice for which place he will ſerve; and 
if he doth not, by the time which the houſe ſhall ap- 
point, the houſe may determine for what place he ſhall 
n member, and writs ſhall go out for the other 
place. 5 . | | 

Candidates are not to make preſents of money to, or 
treat, Wc. electors, after the tet of the writ of ſummons, 
or iſſuing out the writs of election, or after any place of 
a member becomes vacant; if they do, for Tyis BxI- 
BERY they ſhall be incapacitated to ſerve as members, 
7 V. 3. c. 4. And no officers of the exciſe, poſt-office, 
&c, are to make any intereſt for members of parliament, 
on pain of forfeiting 100 J. and diſability, Sc. 5 & 6 
W. & M. cap. 20. „ | 
By a late act, an oath is to be taken by eleQors of 
members of par/iament, That they have not received or 
had any money, gift, reward, office, place, or employ- 
ment, or any promiſe for money, Cc. to them or their 
uſe, to give their votes: and if they aſk, take, or con- 
tract for any money, or reward, by gift or other device, 
to give or refuſe their votes; or if any perſons by pift, 
&c. corruptly procure any one to give his vote; they 
ſhall forfeit 500 J. and be di/abled to vote in any election, 
and to hold any office, or franchiſe, Je. And officets 
admitting perſons to vote, without taking the aforeſaid 
oath, if demanded, incur a forfeiture of 100/. Likewiſe 
an oath is to be adminiſtred to returning officers, that 
they have not received any money, Se. or promiſe 
for ſuch, for making any returns, Cc. Stat. 2 Geo. 2. 
c. 24. Perſons. are to be proſecuted within two years, 
after any offence againſt this laſt ſtatute, for preventing 
bribery and corruption in elections of perſons to ſerve 
in parliament, or ſhall not be liable to any incapacity or 
forfeiture, Wc. by the 9 Geo. 2. c. 38. And when elec- 
tion ſhall be made, the ſecretary at war ſhall iſſue or- 
ders for the removal of all ſoldiers quartered in any city, 
town, or borough, where ſuch election ſhall be, one day 
at leaſt before, to the diſtance of favs or more miles; and 
not to make a nearer approach, until after the poll 
taken, is ended, c. But this not to extend to the li- 
berty of Weftminfler, &c. in reſpeQ of his Majeſty's guards; 
nor to fortified places, Ce. Stat. 8 Geo. 2. cap. 30. 

See 33 Geo. 2. c. 20. intitled, An act to enforce and 
render more effectual the laws relating to the qualifica- 
tion of members to ſit in the Houſe of Commons. 

To N the trials of controverted elections, or 
5 of members to ſerve in parliament, ſee 10 Geo. 3. 
c. 16. 
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By 10 Gee. 3: e. 41. The Speaker of the Houſe of 
Commons, is impowered to iſſue his warrant to make out 
new writs for the choice of members, daring the rece/s of 

liament. ve 
75 B. By 10 Geo. 3. c. 6. /. 86. Members of parlia- 
ment are to be taxed at their manſion - houſes. 
reedings in, 


| Parliaments bolden, and proc 
All parliaments are to be held without force, 7 Eg. 1. 
Before the Conguef, parliaments were held twice every 
ear: The 4 £4. 3. enacted, That a parliament ſhould 
be holden once @ year, and oftener if neceſſary; and the 
36 Ed. 6. requires a parliament to be held every year. 
But by the means of Cardinal Wolſey, a parliament was 
held but once in fourteen years during the reign of H 8, 
which was upon a remarkable occafion, viz. to attaint the 
Duke of Buckingham. 'The Stat. 16 Car. 2. cap. 1. ordains, 
That the fitting and holding of parliaments ſhall not be 
diſcontinued above three years. And the 6 V. & M. 
cap. 2. enacts, That new parliaments ſhall be choſen once 
in three years: and no parkament continue longer than 


| 


three years. But by 1 Geo. 1. c. 38. The time of con- 


tinuance of parliament is enlarged to _/even years; to be 
computed from the day appointed for their meeting, by 
the writ of ſummons. | 

The occafional law, 1 V. & M. Sf. 1. cap. 1. de- 
clared, That the Lords and Commons cenvened at ef- 


minſ/ler, were the two houſes of parliament, notwithſtand- 


ing the want of any writ of ſummons, or other defect of 


form, c. Though 12 & 13 Car. 2. c. 1. made it pe- 
nal, for any perſon to affirm that the houſes of parliament 
have a legiſlative power without the King. An old fta- 
tute ordains, That every perſon and commonalty, having 
ſummons to parliament, ſhall come thither, on pain to 
be amerced, or otherwiſe puniſhed: And if the ſheriff 
doth not ſummon them, ke ſhall likewiſe be amerced, 
Ee. * 4- 

On holding a parliament, the King the firſt day fits in 
the upper houſe, and by bimſelf or the Lord Chancellor, 
ſhews the reaſon of their meeting; then the Commons 
are commanded to chooſe their ſpeaker, which done, two 
or three days afterwards he is preſented to the King, and 
after ſome ſpeeches is allowed, and ſent down to the 
Houſe of Commons; when the buſineſs of parliament 
proceeds. 12 Rep. 115. | 

A parliament cannot begin on return of the writs, with- 
out the King, in perſon, or by repreſentation; and by 
repreſentation two ways, either by a guardian of England, 
by letters patent under the Great Seal, when the King is 
out of the realm; or by commiſſion, to certain lords in 
caſe of indiſpoſition, &c. when his Majeſty is at home. 
4 Infl. 6, 7. And if any parliament is to be holden be- 
fore a guardian of the realm, there muſt be a ſpecial 
commiſſion to begin the parliament; but the ze/e of the 
writs of ſummons is to be in the guardian's name: And 
by an ancient law, if the King, being beyond ſea, cauſe 
a parliament to be ſummoned in this kingdom, by writ 


under the teſe of his lieutenant; and after the King re- 


turns hither, the parliament ſhall proceed without any 
new ſummons. 8 H. 5. e. 14. 
In the 5th year of Hen. 5. a parliament was held before 
C of Bedford, brother to the King, and guar- 
dian of the e weg Anno 3 Ed. 4. a parliament was 
begun in the prefence of the King, and prorogued to a 
further day; and then William Archbiſhop of Yor4, the 
King's Commiſſary by letters patent, held the ſame par- 
liament, and made an adjournment, fc. And 28 Elix. 
the Queen by commiſſion under the Great Seal, (reciting, 


that for urgent occaſions ſhe could not be preſent in her 


royal perſon) did authoriſe John Whitgift Archbiſhop of 
Canterbury, William Lord Burleigh, Lord Treaſurer of 
England, and Henry Earl of Derby, Lord Steward, to 
hold a par/iament, &c. Ad faciendum omnia et fingula, 
Se. necnon ad parliamentum adjornand* et prorogand”, 
c. And in the upper part of the page, above the be- 
ginning of the commiſſion is written, Domina Regina re- 
praſentatur per commiſſionaries, viz. Fc, Theſe commil- 
ſioners ſat on a form before the cloth of ſtate, and after 


the commiſſion read, the parliament proceeded. 


4 


. 


ſolve 


P AR 


A parliament may be holden at any f 

aſſign ; but it ought not to be Abe 8 Tog hall 
bill remains undi cuſſed, and proclamation muſt 5 . 

in the parliament, that if any perſon have an Tp 
he ſhall N ot and N. heard, and if no infos; ae 
it is inten ubli 7 Lex C . 
toy e y e 5 555 CL Lex Conflitution, 

In former times, by the death of the Ki ing + 

ſittin 8 of parliament, the parliament 525 7 Goring F I 
ſolyed: but by the Stat. 4 Ann. c. 8. A parliament Gti 
or 1n being, at the demiſe of the King, ſhall 9 
for fix months; unleſs prorogued or diſſolved, b 40 
perſon to whom the crown ſhall come. 4 Ann, c 5 5 
Aan. c. 7. All orders of parliament determine by ror 

gation ; and one taken by order of the eee 
their prorogation, may be diſcharged on an habeas oy 1 
as well as after a diſſolution; but the diſſolution of a 23 
liament doth not alter the ſlate of impeachments beds x9 
up by the commons in a preceding parliament, wer 
120, 1 Lev. 384. And it hath been reſolved, * ; 
caſes of appeals and writs of error, ſhall continue and 
are to be proceeded in fats guo, Ic. as they ſtood at th 
diſſolution of the laſt parliament. Raym. 381 x 

A prorogation of parliament is always by i 

and in this caſe the ſeſſions muſt begin 1 AMI. . 
parliament 1s prorogued upon return of the writ of ſum- 
mons, it begins at the end of prorogation : An adjourn. 
ment is by each houſe, and the ſeſſions continues not- 
withſtanding ſuch adjournment, 1 Med, 242. By a 
prorogation of parliament, there is a ſeſſion; and every 
ſevera ſeſſion of parliament is in law a ſeveral ee 
though if it be only an adjournment, there is no ſeſſion ; 
and when a parliament is called and doth fit, but is dif. 
ſolved without any act paſſed, or judgment given, it is 
no ſeſſion of parliament, but a convention. 4 Inf. 27. 
If a parliament is aſſembled, and orders made, and writs 
of error brought in the Houſe of Peers, and ſeveral bills 
agreed on, but none ſigned; this is but a convention, 
and no parliament, or ſeſſions of parliament : But every 
ſeſſion, in which the King ſigns a bill, is a parliamen : 
and ſo every parliament is a ſeſſion. 1 Rol. Rep, 29. 
Hut, 61. And a ſeſſion doth continue, until it is pro- 
rogued or diſſolved. | | 


The parliament from the firſt day of fitting is called the 
firſt ſeſſion of parliament, &fc. Raym. 120, And the 
courts of juſtice ex officio are to take notice of the begin- 
ning, prorogation, and ending of every parliament; alfo 
of all general ſtatutes; and acts of parliament take effect 
from the beginning of the parliament, unleſs it be other- 
wiſe ordered by the acts. 1 Lev. 296. Hob. 111. 


On prorogation, ſuch bills as have paſſed, not having 
received the royal aſſent, muſt fall: for there can be no 
act of parliament, without conſent of the lords and com- 
mons, and the royal far of the King, giving his conſent 
perſonally, or by commiſſion; and by the Stat. 33 H. 8. 
c. 21. The King may paſs acts by commiſſion under the 
Great Seal, ſigned by his hand; and ſuch acts ſhall be of 
equal force as if the King were preſent in perſon, 

Every man in judgment of law is party to an aft of 
parliament; after the royal aſſent is given, it is the deed 
of the prince, and of the whole realm. The determina- 
tion of the High court of Parliament, being preſumed to 
be the act of every particular ſubject, who is either per- 
ſonally preſent, or conſenting by his repreſentative. 

Public bills or acts of parliament, are commonly draw! 
by ſuch members of the Houſe of Commons as are mo 
inclined to effect the good of the public, particularly ia 
relation to the bill deſigned, taking advice thereupon ; 
and acts for the revival, repeal, or continuance of ſta- 
tutes, are penned by lanvyers, members of the houſe, ap- 


pointed for that purpoſe., 


ong as any 


Of the formality in bringing in, and paſſing flatuter. 


In bringing in and paſling ſtatutes, the following for- 


malities are obſerved, wiz. ; : 
Any member may move for a bill to be brought in, ex- 
cept it be for impoſing a tax, which is to be done To | 


P A | R 


der of the houſe ; and being granted, the perſon, making 
the motion, and thoſe who ſecond it, are ordered to pre- 


are and bring in the ſame: When the bill is ready, ſome 
of tbe members ordered to prepare it, preſent it; and 
upon a queſtion being agreed to, it has the firſt reading by 
the clerk at the table; after this the clerk delivers the 
bill to the ſpeaker, 'who, ſtanding up, declares the ſub. 
tance of it; and if any debate happens, he puts the 

veſtion, whether the ſame ſhall have a ſecond reading: 


And ſometimes upon motion appoints a day for it; for 


public bills, unleſs upon extraordinary occaſions, are 
ſeldom read more than once a day, the members being 
allowed convenient time to conſider of them: If nothing 
de ſaid againſt a bill, the ordisary courſe is to proceed 
without a queſtion; but if the bill be generally diſliked, 
2 queſtion is ſometimes put, 40herher the bill Hall be re- 
jicted? If it be rejected, it cannot be propoſed any more 
;har ſeſſions : When a bill hath been read a ſecond time, 
any member may move to have the ſame amended ; but 
no member of the houſe is admitted to ſpeak more than 
once in a debate, except the bill be read more than once 
that day, or the whole houſe is turned into a committee; 
and after ſometime ſpent in debates, the Speaker collect- 
ing the ſenſe of the houſe, reduces the ſame to a queltion, 
which he ſubmits to the houſe, and is put to the vote: 
And a queſtion is to be put, after the bill is ſo read a ſe- 
cond time, whether it Hall be committed? which is 


either to a committee of the whole houſe or a private com- 


mittee, as the importance of the bill ſhall require; this 
committee is to report their opinion of the bil], with 
the amendments, to the houſe, the chairman having 
cauſed the clerk attending, to read the bill, and read it 
himſelf, putting every clauſe to the queſtion, c. The 
chairman makes his report at the fide bar of the houſe, 
reading all the alterations made, and then delivers the 
ſame to the clerk of the parliament; who likewiſe reads all 
the amendments, and the ſpeaker puts the queſtion, ev/e- 
ther they ſhall be read a ſecond time? And if that be a- 
greed unto, he reads the amendments himſelf, and puts 
the queſtion, whether the bill ſo amended ſhall be in- 
grofſed, and read a third time ſome other day? And then 
the ſpeaker takes the bill in his hand, holds it up, and 
puts the laſt queſtion, avhbether the bill hall paſs? If a 
majority of voices are for it, then the bill paſſes ; and it 1s 
ſent up to the Houſe of Lords, where, when it 1s twice 
read, the queſtion is to be for commitment; or if it be 
not committed, then it is to be read a third time, and 
the next queſlion to be for its paſſing; and on the third 
reading of the bill, any member may ſpeak againſt the 
whole bill to throw out the ſame, or for amendment of 
any clauſe; and if it be amended, it is to be ſent 
back again to the Commons for their concurrence, and 
being returned, is then paſſed in the Houſe of Lords, 
and ready for the reyal aſſent, If a bill paſs in one 
houſe, but a demur happens upon it when ſent to the 
other houſe, in this caſe a conference isdemanded; where- 
in certain deputed members of each houſe meet in the 
painted chamber, and debate the. matter; and when they 
have agreed, the bill paſſed is brought to the King in 
the Houſe of Lords, where having his royal robes on, he 


declares the royal aſſent, by the clerk of the parliament. | 


Pract. Solic in Par. 397, 398. | 

As for private bills, leave is to be obtained by pe- 
tition, Wc. to bring in the ſame; and the ſubſtance 
thereof is to be ſet forth, until which a bill 1s not to 
be offered ; and when the petition is read, and leave given 
to bring in the bill, whereupon it is accordingly brought 
into the houſe, the perſons concerned and affected by it 
may be heard by themſelves or counſel at the bar, or be- 
fore a committee, to whom ſuch bill is referred; (and 
in caſe of a peer, he ſhall be admitted to come within 
the bar of the Houſe of-Commons, and ft covered on 
a /iool whilſt the ſame is debating.) And after counſel is 
heard on both ſides, and the houſe is ſatisfied with 
a contents of the bill, it is committed, and paſſed, 

” he 

All bills, motions and petitions, are by order of 
parliament to be entered on the parliament rolls, altho' 


they are denied, and never proceed to the eſtabliſhment 


421. | | 
Parliamentum Diabolicum, Was a parliament held at 


i 
* 
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of a ſtatute, together with the andwers, Lt Conflitutions | 


"The Speaker of the Houſe of Commons is not allowed 


to perſuade or diſſuade in paſſing a bill, only to make 
a a ſhort narrative of it; opening the parts of the bill, 
ſo that all may underſtand it; if any queſtion be upon 


the bill, he is to explain, but not enter into argument 
or diſpute ; and he is not to vote, except the houſe is e- 
qually divided: When Mr. Speaker deſires to ſpeak, he 
ought to be heard without interruption; and whea the 
Speaker ſtands up, the member ſtanding vp is to fit 
down: If two ſtand up to ſpeak to a bill, he who 
would ſpeak againſt the bill, if it be known, is to be 
firſt heard; otherwiſe he who was firſt vp, which is to 
be determined by the Speaker: No member is to be tak- 
en down, unleſs by Mr. Speaker, in ſuch cafes as the 
houſe do not think fit to admit; and if any perſon ſpeak 
impertinently, or beſides the queſtion, the Speaker is to 
interrupt him, and know the pleaſure of the houſe whe- 
ther he ſhall be further heard: but if he ſpeaks not to 
the matter, it may be moderated: And whoſoever hiſſes 
or diſturbs any perſon in his ſpeech, ſhall anſwer it at the 
bar of the houſe. a þ 

In enacting laws, and other proceedings in farliament ; 
the Lords give their voices in their hoyſe, from the 


puiſne Lord /eriatim, by the word Content, or Not Content 


The manner of voting in the Houſe of Commons, is by 


Yea and No; and if it be difficult to determine which ate 
the greater number, the houſe divides, and four tellers 


are appointed by the Speaker, two of each ſide, to num- 


ber them, the 4y's going out, and the No's ſtaying in; 


and thereof report is made to the houſe, When the mem- 


bers of the houſe go forth, none is to ſtir, until Mr. 
Speaker riſes from his ſeat; and then all the reſt are to 


follow after, ; 
See Peer, Privilege, and 16 Yin. Abr. tit. Parliament. 
and ſee alſo Black. Com, 1 V. 141, 147. 4 . 405, 418, 


Coventry, 38 H. 6. wherein Edward Earl of March, (af- 
terwards King) and many of the chief nobility were 
attainted, but the acts then made were annulled by the 
ſucceeding parliament. Holing ſb. Cron. TO: 
Parliamentum Indoctozum, A parliament 6 H. 4. 
whereunto by ſpecial precept to the ſkeriffs in their ſeveral 


counties, no layer or perſon ſkilled in the law was to 


come; therefore it was ſo termed, Rot. Parl. 6 H. 4. 
Black, Com. 1 J. 176. | 
Parliamentum infanum, Was a parliament aſſembled 


at Oxford, anno 41 H. 3. io ſtiled, from the made of 


their proceedings; and becauſe the Lords came with arm- 
ed men to it, and contentions grew very high between the 
King, Lords and Commons, whereby many extraordi- 
nary things were done. 4 nf. 

Parliamentum Belfigioſozum, In moſt convents, they 


had a common room, into which the brethren withdrew 
for converſation ; and the conference there had was term- 


ed Parliamentum. Mat, Paris. The abbot of Croy- 
land uſed to call a parliament of his mcnks, to conſult 
about the affairs of his monaſtery: And at this day, the 
ſocieties of the two Temples, or Inn, of Court, call 
that aſſembly a parliament, wherein they confer upoa 
the common affairs of their ſeveral houſes, Crompr. 


Juriſd. 1. 


deed. 
Stat. 29 Car. 2. cap. 3. enats, That all leaſes, eſ- 


tates, intereſts of freehold, or terms of years, or any un- 


certain intereſts in or out of lands, &c. not put in writ- 
ing, and figned by the parties, or their agents authorized 
by writing, ſhall have no greater effect than as eſtates at 
will. Except leaſes not exceeding three years, whereof 
the rent ſhall be zo rhirds of the full value. 

No ſuch eſtates or intereſts, not being copyhold or 


cuſtomary intereſt, ſhall be aſſigned, granted or ſurren- 


dered, unleſs by deed or note in writing ſigned (ut ſupra) 
or by operation of law, No action ſhall be brought, to 
charge an executor on A /pecial promiſe to anſever da- 
mages out of his own ellate, Or to charge the defendant 


upon 
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upon any promiſe 10 anſwer for the debt or miſcarriage of | 


another, Or upon ax «agreement or confideration of marriage, 
Or on any contract ot ſale of lands, &c. or any intereſt 


concerning them, Or on any agreement not to be per- 


formed wuithin a year after the making, Unleſs ſuch 
agreement, or ſome note thereof, be in <uriting, ſigned 
by. the party to be charged, or ſome other by bim autho- 


All deviſes of lands or tevements ſhall be in writing, 


and figned by the party devifing, or ſome other in his 
preſence and by his direction, and /ab/eribed in his pre- 
fence by three or four witneſſts, or elſe ſhall be void. 

No ſach deviſes in writing ſhall be revocable, other- 
wiſe than by writing or burning, tearing or cancelling 
the ſame by the teſtator, or in his preſence, and by his 
conſent, | 

All declarations or creations of truſts ſhall be made by 
ſome writing, ſigned by the party, or by his laſt will i 
writing, or elſe be void, 

Aſſigaments of truſt ſhall be in writing, ſigned by the 

ty granting or afligning by ſuch laſt will, or elſe ſhall 

of no effect. | 

Truſts refulting by implication of law, or transferred 


or extinguiſhed by act of law, ſhall be as if this ſtatute. 
had not been made. 


No contract for the ſale of any goods for 101. or up- 


wards, ſhall be good, except the buyer ACTUALLY re- 


ceive part of them, or give ſomething in earneſt, or ſome 
note thereof in writing be made and ſigned by the parties 
to be charged, or their agents. 

No will in writing of any perſonal eſtate ſhall be 
repealed by words only, except the ſame be in the 
life of the teſtator committed to writing, and read to him, 
and allowed by him, and that be proved by three wit- 


neſſes. e 
An uſe will not paſs by parol without deed; but Ch. 


J. Pemberton ſaid, it would be a good truſt or Chan- 


cery ule, if for money. 2 Show. 156. Paſch, 33 Car. 
2. B. R. in caſe of Berris v. Bowyer, A patrol releaſe 
is good to diſcharge a debt by ſimple contract. Arg. 


2 Show. 417. 


A promiſe merely executory on both parts; as if 1 
promiſe B. 5. if he goes to Para, before B. goes, I 
may diſcharge him, and fo ſhail diſcharge myſelf of pay- 
ment of the 57. for no debt was yet due, nor any thing 
executed on either fide. 3 Lev. 238, An agreement 
in writing fince the ſtatute of frauds and perjuries may 
be diſcharged by parol. Fern. 240. A rent aſſigned 
in lieu of dower may be by parol without deed, though 
it be a freehold created de nowo: And though a rent lies 
in grant; becauſe this is not properly a grant, but an 
appointment. 12 Mad. 201. Leſſee for years ſurrender- 


ed to the leſſor by parol reſerving rent; adjudged, 


this was a good reſervation upon the contract, and that 
an action of debt would lie for the rent after the firſt 
day of payment incurred, though the reſervation was by 
way of contract, and without any deed, 3 Salk. 312. 


5. 7. 


It one has a bill of exchange, he may authoriſe ano- 


ther to indorſe his name upon it by parol, and when that 
is done, it is all one as if he had done it himſelf; per 


Holt Ch. J. at Ni, priue. 12 Mod. 564. | 

An inſurance was made from Archangel te the Downs 
and from the Dowas to Leghorn, but tnere was a parol 
agreement at the ſame time, that the policy ſhould not 
commence till the ſhip game to ſuch a place, and it was 
held, that che parol agreement ſhould avoid (or defeat) 
the writing; cited per Holt Ch. J. as adjudged in Pem- 
berton's time. 2 Salk. 444, 445. | 

If a thing is granted by a writing, which is grant- 
able by parol, it may be revoked by parol. Vide 10 
Mad. 74. 

Deputation of an office is in it's own nature grant- 
able by parol, and therefore though it ſhould happen to be 
granted by writing, yet ſince it is in itſelf grantable by 


parol, it may be revoked by parol, 10 Med. 74. See 
_ Black, Com. 2 J. 297, 


Parol arreſt, Any juſtice of peace may, by word 
of mouth, authoriſe any one to arreſt another who is 


3 


” 


Patt, 117. | PF FAY * {reſence, oe, 
Parol.demyrrer, Ie 4 privilege allowed an Ann, 


3 ſued concerning lands which came to him by de 


ſcent; and the court thereupon will give judgment 


uod loguela predifia remaneat guouſque the infant comes 
to the age of twenty-one years. And where the 3 Gs 
granted on parol demurrer, the writ doth not abate, but 


the plea is put Aze die, until the infant is of fall age; 


and then there ſhall be a re-ſummons. 2 Lill. 467. 280 


2 It. 258. Raft. Entr. 363. | | 
The granting a parol demurrer is in favour of an in. 


fant, and for his benefit, that he may not be prejudiced 


in his right for want of well knowing his ef 
And if his anceſtor dies ſeiſed, and . land + fo 
to him, and he enters and takes the profits, it would 


be a prejudice to the infant to loſe the poſſeſſion which 


be hath; ſo that in ſuch caſe it ſhall ſtay until his ape 
6 Rep. 3. ve 214 +14. * 8e. 

In parol demurrer when it may be had, if two ate 
vouched, and there is parol demurrer for the nonage of 
the one; it ſhall be for the other alſo, 45 Ed, z. 23 
But by the ftatutes of Wefm. 1. 3 Ed. 1. c. 46. und of 
Glocefler 6 Ed. 1. c. 2. in writs of entry ſur diſtiſn in ſome 
particular caſes, and in actions anceſtrel brought by an in- 
fant, the parol ſhall not demur: otherwiſe he might be 
deforced of his whole property, and even want a main- 
tenance till he came of age. 6 Rep. 3, 5. So like- 
wiſe in a writ of dower the heir ſhall not have his age; 
for it is neceſſary that the widow's claim be immediately 
determined, elſe ſhe may want a preſent ſubſiſtence. 1 
Rel. Abr. 137. Nor ſhall an infant patron have it is a 
quare imtedit, ſince the law holds it neceſſary and expedi- 
dient, that the church be immediately filled. 114. 
138. See Age prier, and Black. Com. 3 V. 300. 

Tre Evidence, See tit. Vitnaſſet, and Black, Cem, 
3 F- 309. | | 8 
» Parol, or Pleadings, Are the mutual altercations be- 
tween the plaintiff and defendant; which at preſent are 
ſet down and delivered into the proper office in writing, 
tho* formerly they were uſually put in by their counſel 
ore teuus, or Viva voce, in court, and then minuted down 
by the chief clerks, or prothonotaries; whence in our old 
law French the pleadings are frequently denominated the 
parol. Black. Com. 3 . 293. | 

It is ſometimes joined with Jeaſe, as leaſe parol, i. e. 
leaſe per parol, a leaſe by word of mouth, to diſtinguiſh it 
from a leaſe in writing. Covell. : 
Parricide, / Parricida, ) Is properly he who kills his 
father, and may be applied to him who killeth his mother, 
Law Lat. Did. © | 

By the Reman law, farricide, or the murder of one's 
parents or children, was puniſhed in a much ſeverer man- 
ner than any other kind of homicide. After being ſcourg- 
ed, the delinquents were ſewed up in a leather ſack, with 
a live dog, a cock, a viper, and an ape, and fo caſt into 
the ſea. Solon, it is true, in his laws, made none againſt 
parricide; appiehending it impoſlible that any one ſhould 
be guilty of io unnatural a barbarity. And the Perfiam, 
according to Eerodotus, entertained the ſame notion, when 
they adjudged all perſons who killed their reputed pa- 
rents to be baſtards. And, upon ſome ſuch reaſon as 
this, muſt we account for the omiſſion of an exemplary 
puniſhment for this crime in our Englifo laws; which 
treat it no otherwiſe than as fimple murder, unleſs the 
child was alſo the ſervant of his parent. 1 Hal. P. C. 
80. i 
f For, tho' the breach of aatural relation is unobſerved, 
yet the breach of civil or ecclefiaſtical connextons, when 
coupled with murder, denominates it a new offence; BG 
leſs than a ſpecies of treaſon, called parva proditio, or 
petit treaſon which, however, is nothing elſe but an 
aggravated degree of murder; altho' on account of the 
violation of private a/legiance, it is tigmatized as 80 
infe:ior ſpecies of treaſon. And thus, in the ancient 
Gothic conſtitution, we find the breach both of naturat 
and civil relations, ranked in the ſame claſs with 
crimes againit the ate and ſovereign, Black. Com. 4 /. 


ae | Parſon, 


* 


Parton, ( Perſona) Signifies the rector of a church be. | Parſonage, or rectory, is a pariſh church, endowed with 
cauſe for his time be repreſents the church, and in his per- | a houſe, glebe, tithes, Cc. Or 4 certain portion of | 
/onf the church may ſue for, and defend her right, &c, | lands, tithes, and offerings, eſtabliſhed by Jaw; for the 


Or he is called par/on as he is bound by virtue of his | maintenance of the minifter who hath the cure of ſouls : 
office, in propria perſona ſervire Deun. Fleta, lib. 9. cap. | And tho' properly a par/onage or rectory doth” conſiſt of 
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18. 1 Inf. 300. Alſo the word par/on in a large ſenſe | plebe land and tithes; yet it may be a reQtory, tho! it 

includes all clergymen having ſpiritual preſentments. have no glebe, but the church and church-yard: Alſo i 
And there may be two parſons in one church, one of the | there may be neither glebe nor tithes, but annual pay- Willi: 
one moiety, and the other of the other; and a part of | ments in lieu thereof. Par/. Counc. 190. The rights to l 
the church and town allotted to each; and may be two | the par/onage and church lands are of ſeveral natures ; : 

that make but one parſen in a church, preſented by one | for the parſon hath a right to the poiſon; the patron i 
patron, 1 inf. 17, 18. | hath the right of pre/entation; and the ordinary a right . 18 


To a parſon, theſe things are requiſite ; holy orders, | of inveęſtiture, xc. But the rights of the patron and or- 
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reſentation, inſtitution, and induction; and where a | dinary are only collateral rights: neither of them being 


perſon- is compleat parſon, he may ceaſe to be par/os of | capable of poſſeſſing or retaining the church themſelves ;, 15 
the church, by death, or ceſſion, reſignation, depriva- | tho? no charge can be laid on the church or par/onage, 1's 
tion for ſimony, nonconformity to the canons, for adul- | but by the conſent and agreement of all of them. Hagh's 1 
tery, Cc. 1 Infl, 120. 4 Rep. 75, 76. A parſon hath | Parſ. Law. 188. | | SW i 
the entire fee of his church; and where it is ſaid he hath Parſon moztal. The rector of a church inftitated 1 
not the right of fee ſimple, that is underſtood as to bring | and indyQed, for his own life, was called Per/ona mor- 1 
ing 4 writ of right, Cre. Car. 582. And in the time | ralis: And any collegiate or conventual body, to whom Nets 
of the parſon, che patron hath nothing to do with the the church was for ever appropriated, were termed Per- 11 
2 wt if the 25 5 ages Yom —— * Sona immortalis, Cartular. Rading. MS. fol. 182. 1 
to his own private uſe, in cutting trees, Oc. his pa- 5 2 | : We 
tron may Mins a prohibition, ſo that to ſome purpoſes he 3 2 7 3 BL 5 "the 148 7 Welk 
hath an intereſt in the parſon's time, 11 H. 6. 4. 11 | po 8 1 55 3 . 1 1 
3 5 Barticipatio, Is the charity ſo called, by which the 1 
Sir Edabard Cote bony of opinion, TO * * 1 3 are — Participe- of or mens 3 We read | bl | 
law a par/on could not be arreſted; and fad, he he it In coral places in the Monafe. 2 tom. pag. 321. | 1 
ſeen a report grounded on the ſtatutes 50 Edward 3. c. 5. 2 1 
and 1 Henry 2. c. 15. which are in affirmance of the Parties, Are thoſe who are named in a deed of fine, 4008 
Common law, and in maintenance of the liberties of the | as Parties to it; as thoſe who levy the fine, and to whom 08 
church; that a par/on ought net to be arreſted in go- the fine is levied: ſo they who make any deed, and they l 
ing, ſtaying, or returning to celebrate divine ſervice, nor to whom it is made, are called parties to the deed. Cowell. 15 i 79 
any other perſon who attended him in ſuch ſervice; and See 16 Vin. Abr tit. Party. and Black. Com, 2 V. 298, | 1 1 
that if he was, he might have an action upon thoſe ſta» | 335. ROT 3 Wet 
tutes, againſt the perſon making the arreſt, 12 Rep. 100, Partition, ( Parzitio, ) Is dividing land deſcended by 5 19 Wt, 
A parſon ought not to appear at the ſheriff's torn, or the Common law, or cuſtom, among cobeirs or parce- IF 1 
the court leet, without an abſolute neceſſity, F. V. B. ners, where there are two at leaſt. In Kent, where the . 439 1 
160. 9 | land is of gawelkind nature, they call their partition ſpift= oP 15 i) 
No parſon or ſpiritual perſon, ſhall take a farm or | ing, from the Saxon ſpiftan, to divide, In Latin it is 1 Fs 1 
leaſe of lands, Ec, to himſelf, or any ene for bis u/e, on | Called berciffere, Partition alſo may be made by joint- | 1 5 B 
pain of forfeiting 10/. a month, ane moiety to the King, | tenants,” or tenants in common, by aſſent, deed, or writ. 1 0 
the other to the informer. Stat. 21 H. 8. cap. 13. Nor | 31 H. 8. 1. 32 H. 8. 32. See Foint-tenants, Parceners, 1 5 


ſhall he buy, 7. /el] again, any merchandiſe, corn, cattle, and Black. Com. 2 V. 189, 323. 

&c. upon forfeiture of treble value: but he may buy | Partitione facienda, (Mentioned in ſtat. 31 H. 8. cap. 
horſes, or any other cattle, for his neceſſary uſe in ma- | x,) Is a writ that lies for thoſe who hold lands or tene- 
' nuring his glebe and church lands, id. On informa- | ments pro indiviſo, and would ſever to every one his 
tion upon this ſtatute for renting a farm, defendant | part, againſt thoſe who refuſe to join in partition, 28 
pleaded in bar, that he had not ſufficient glebe for paſ- | copartners, tenants in gavelkind, &c, Old Nat. Brew. 
turing his cattle, nor corn for his family; but the plain- | 142. F. N. B. 61. | A 
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tiff traverſed his having ſpent the product thereof in Partners, Are where two or a perſons agree t 1 
. . . 0 1 
his family, Ce. 1 Lutw. 134. See Church, Ecclefiaflical come in ſhare and ſhare alike to any trade or Fe erin 1 
3 _ 2 In bp - | 2 RR Ts * 8 If _ are * 8 in N and A N is — Ml 
4 Imp 2 01 a ; 1 vered againſt one of them, his moiety of the goods i A 
is in poſſeſſion of a church, be it 3 ods or 1mpro- 5 only ſhall be taken in 8 5 1 
eren dt u f. . en hams | z 5 er 14 . 4. i Na, Bic | 
na, « 9. DC , Com. 3 V. 437. and 16 Vin, Abr. tit. Partners, | |. 

to be the patron who has right to give the benefiee, by | 3 It 
reaſon he had anciently My tithes in reſpe& of his li- Pare. 1 pr — in ſhip : bb |. 
berality in erecting or endowing the chureh, Quaſi ſuſtine- 22 Sy we WSJ yy i 8 RY wh nd when "SHER! Ni 
ret perſinam ecclefſie ; and perſona imperſonata is the par/on - gy de pink na 3 Tg k 58 _ KS 4 fit her 1 
to whom the benefice is given in the patron's right. youre Mi MN It * 1 Mews i Fi * * F . ſuch - . 1 
Perſona imperſonata is uſed for the rector of a church pre- e 2 3 e ot the pro- n 
. | fits. Show, 13, 30. Action lies as well againſt the * ww: 
ſentative. Reg. Judic. 24. A dean and chapter are T 1 
parſens imparſinces of a benefice appropriated to them; and | Bart-Omners of a Ihip, for the fols or Ipoiling of goods Wl 
perſona imper ſonata is one who is inducted and in poſſeſ- delivered to the maſter, as againſt the maſter; for as the 1 
ſion of a benefice. Dyer 40. 221. 80 that perſona may | Aſter of a ſhip is 2 Wiper ro his wages, ſo Wt 
be termed imper/onata, only in regard of the poſſeſſion | e part-owners in relpoct of tne. Irexght; but the m_-_ Wl 
he hath of the reRory, by the act of another. 1 If. don againſt the part-owners muſt be brought againſt Wl! 
300. In a guare impedit the parſon is to plead perſona _ of Lhe RN 22 advantage of it, by 111 
imperſauata; but if he doth not ſay ar the time of oblain-Plesding in A COAT. 56s . 30% 105. 3 Lowe 1 We 
ing the aurit, it will be inferred by the writ that he is, | 239. f HANAN 
Cre, Car. 105. And this is a plea that he is admitted | Party-walls, See Buildings, Fire. Wall 
and inſtituted in the church, c. 7 Rep. 26. See Black, Parviſe, (parviſa, parviſusr, non d parvus adjef. ſed - 9 moe. 
Com. 1 FV. 391. - ; 3 4 gal. le parvis) Sed placitantes, func, i. e. poſt mecidiem, 1 hi 91 
Parſonage, ( erſonatus, perſonagium, ] Is ſometimes e divertunt ad parviſ um & alibi con/ulentes cum ſervienti- =, 
taken for a dignitary in a church, and ſometimes for the | bus ad legem & aliis confiliariis, ic, Forteſea de Laudi- 0 4 1 
benefice itſelf. Convell, bus LL. Angl. cap. 51, pag. 124. And Seldes (in his 1 30 
| 8 L notes ö 1 fi 
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ciſe, or met for the inſtruction of young ſtudents; bearing 
the ſame. name originally with the Parviſæ at Oxford, 
Seu. Notes pag. 56. Of which Chaucer has mention in 


one of his prologues: Fe e ot | 
A Serjeant at Law, that avare and wiſe, | | | 
a+ » That often had been at the Parvite, | , 


Paſcha clauſum, The Octaves of Eaſſer or Low Sun- 
dar, which clz/es that ſolemnity: And die (tali. peſt paſ- 
cha clauſum, is a date in ſome of our old deeds, The 
firſt fatute of H<ftminſter, anna 3 Ed. 1, is ſaid ro Be made 
the Monday after Eaſler week; peſt de la cluſe de paſche, 
Ec. 
Paſcha flozidum, Is the Sunday before Eafter, called 
Palm Sunday; when the proper hymn or goſpel ſung was 
eceurrunt turbe cum floribus & palmis, Sc. Cartular. 
Abbat. Glaſton. MS 75. 

Paſchal Rents, Rents or yearly tributes paid by the 
clergy to the biſhop or archdeacon, at their Eaſler viſita- 
tions. 

Daſcua, A meadow or paſture ground, ſet apart to feed 
catile. See Pafura. 

Palcuage, (peſerarinm, Fr. poſeage) The graſing or 
palturing ot catile. Er babere wiginti porcos quietos de 
paſcuagio, Sc. Mon. Axgl. Tom. 2. 23. Te ſame 
with pannege. . 

Paſnage, And parbrage in woods, Oc. See Pannage. 

Biffage, Paſagium) Is properly over vater, as way 
is over land; it relates to the {ea, and great rivers, and 
is a French word ſigniſying tramfftum. In the ſtat. 4 Ed. 3. 
c. 7. it is yſed for the hire a man pays for being tranſ- 
ported over ſea, or any river: And it is mentioned among 
cuſßems and duties, as rheolenio, paſſagio, & laſtagio. 
Chart, Hen. 1. | | | 

All perſons (hall have free paſſage on the river Severn ; 
and if anv bedilturbed, he may have his remedy by action. 
Stat. ꝙ H. 6.c. 5. There are other ſtatutes for regulating 
the paſſage of this river, and preventing diſorders there- 
in by the //«ch, Cc. 19 Hen. 7. cap. 18. 20 Hen. 8. 
cop. Jo 

Al paſſogio is a writ directed to the Keepers of the 
ports to permit a man to paſs over ſea, who has the King's 
leave. Reg. Orig. 193. The prices of paſſage at Dover, 
Kc. are limited by 4 Ed. 3. c. 8. None to pals out of 
the realm without the King's licence. 5 R. 2 fl. 1. 
c. 2. Paſſage from Kent to Calais reſtrained to Dower, 4 
Ed. 4. c. 10. | | 

Paſſagium, A voyage or expedition to the Holy Land, 
when made by the Kings of Erzg/ard in perſon, was called 
Paſſagium, or Paſſ-gium regis. Cowell. 

Paſſatoz, Is he who has the intereſt or command of the 
paſſage of a river, or the lord to whom a duty is paid for 
paſſage. Convell. : | 

Yalſs-po2:t, A compound of two French words, wiz. 
poſer, tranſire, and port, porins, a haven, It ſigniſies a 
L cence, for the ſafe paſſage of any man from one place to 
2 E. 6. cap. 2. See Plack- Com. 1 V. 260. 


another. 
47 68. 

Paſſiagiarius, A ſerry- man. We meet with the word 
in 7 Horn's Chronicle, in anno 1287. 

Paſtitium, à paſture field. Cafirum Arundel. J. R. E. 
r:dd:b.t a quidam molins 405. Cc. & ge uns paltitio 205, 
D:meſoay, fer Gale 701. 

Daſtoꝛal ſtaff. The form of it was ſtreight, which 
Gantfied rectum regimen. All the top part of it was crook- 
ed, and the other part ſharp: The crooked ſignified, that 
the biſliop prefided over the people; and the ſharp ſigniti- 
ed, ts puniſh the ſlubborn. Correll | 

Dafture, 1: generally any place where cattle may feed; 
and feeding for caitle is called paſture, wherefore feeding 
grounds ate called common of paſtute;, But common of 
peilure is properly a right of putting beafls lo paſiure in 


 anather man's ſoil; end in this there is an interelit of the 


lord and of the tenant. Weeds Inft. 196, 197. For in 
thoſe waile grounds, which are uſually called Commons, 
the property of the ci] is generally in the lord of the ma- 
nor; 2s in common fields it is in the particular tenants, 


And common of paſture is either appendunt, afpurit 1 
bechuſe of vicinage, or in rh. Black. Cim 3 ork 
See Aameaſurement. 5” 5 n * 32. 
_ Paftura, differs from paſcna, as appears from wh... 
follows, ws. peſtura one genus faſcendi fan fear FR at 
in partts, five in ſlipult, ſive iu agris, five 0 15 
pa ſcua ef locus principaliter deputatus fecoribus oF 4 
, puta in mont ibus, noris, maręſcis planis non q 17 
aratis. Lindewood. Provin. Angl. lib. 3. c. 1, F 
Paſtus, Is the ſame with procuration, or the proviſo 
which tenants are bound to make for their lords A 
tines or as often 28 they make a progreſs 10 their prin 
This in many places was turned into money. Hoc ih 
per &wum liberaby a paſta Regis & principum. . 
Walgati Regis Merciorum in Mon. Avgl. tom, 1. p In 
Patentce, One to whom the i ani Ke, e 
3 * ae | King grants his letters 


Parents, Are the King's writings, ſea 
Great Seal, having their Sing en: "comp e 
they differ from writs, Crompi. Juriſd. 126. The 2 
is to adviſe with his council touching grants and 5 
made of his eſtate, c. And in petitions for 1 
nuities or offices, the value is to be expreſſes - _— 
former patent is to be mentioned where the petition is ; ; 
a grant in reverſion, or the patents thereupon ſhall be void. 
1 Hen. 4. c. 6. 6 Hen. 8. c. 15. And patents which 
bear rot the date and day of delivery of the King's By 
rants into Charcery, are not good, Statute 18 Bhs pa 
c. 1. Where the King's patent creates a. new eſlate p 
which the law does not take knowledge; the eee 
void. 8 Keb. 1. 5 Rep. 93. But patents ſhall not de 
avoided by nice conſtructions : If a parent may be taken! 
two intents z ard is good as to one, and not as to "a 
other; it is valid. Tent. Cent. 138. When the Kin 
would paſs a freehold, it is neceſſary that the patent 6 
under the Great Seal; and it ought to be granted 9; 
adviſamento of the Chancellor of the Exchequer and Lord 
Treaſurer in the uſual manner. Fitægib. 291. See Granit 
of the King. And Black. Com. 2 V. 346. 

As to patents for new inventions, ſee Black, Com. 4 V 
159. For patents of p2erage, ib. 17. 400. For patents 
of precedence, ib. 3 V. 28. | 

Patria, Properly ſignifies the countryg but in law it 
denotes the men of a neighbourbood; ſo when we ſay 
ingmratur per patriam, we mean a jury of the neighbour- 
hood, In like manner, A/i/a wel recognitio per affiſam, 
idem ef quod recognitio patriæ. Cowell, See Black, Can. 
3 2 349. 4% 342- | 

Patrimony, An hercditary eſtate, or right deſcended 
from anceſtors. The legal endowment of a church or 
religious houſe, was called eccle/iaftical patrimony; and 
the lands and reverſions united to the ſee of Rome, ate 
called St. Peter's Patrimony. Cowell. 

Patrinus, Is uſed for godfather, and matrina a god- 
mother, in the laws of King Hen. 1 
Patritius, An honour conferred on men of the firſt 
quality, in the time aFthe Engliſh Saxon Kings, Pro 


 amfliori firmitatis teflamento, principes & ſenatores, judi- 


ces © patritios /ub/cribere fecimus, Mon Angl. tom. 1, 
. 
Patron, (Patronus) Signifieth in the Civil Jaw him 
who hath manumitted a ſervant; and thereby is accounted 
his great bene factor, and claims duty of him during life. 
Dige/t tit. 4e Jure Patronatus, In the Canon and Common 
law, it is he who hath the diſpoſition of an eccleſiaſtical 
benefice ; and the reaſon is, becauſe the gift of churches 
and benefices belonged unto ſuch good men as either built 
2 endowed them with great part of their revenues. Terms 
e Ley. 

He who has the right of advowſon is called the Patron 
of the church. For, when lords of manors firſt built 
churches on their own demeſnes, and appointed the tithes 
of thoſe manors to be paid to the officiating miniſters, 
which before were given to the clergy in common, (from 
whence aroſe the divifion of pariſhes) the lord, who thus 
built a church, and endowed it with glebe or land, had 
of common right a power annexed of nominating fuct 
miniſter as he pleaſed (provided he were canonical!y 

qualified) 


2 


8 


ſounder, | | 
Iron. Black. Com: 2 V. 21. . | 2 . 
This original of the jus patronratus by building and en- 
dowing the church appears alſo to have been allowed in 
the Roman empire, Nov. 56. 7. 12. c. 2. Nov. 118. 
2 There are three cauſes of patronage: Ratione fundationis, 
where one ſolely founds a church; Ratione donationis, 
when a man oBly endows it; and Ratione fundi, where a 

erſon eres à church on his own ground, Lit. 137. 
2 Lil. Abr. 286. $2 | ; 

The patron is to preſent within fix kalendar months after 
an avoidance of the church; and where the church be- 
comes void by the death of the incumbent, the patron at 
þis peril mult take notice of it, in making preſentation ; 
but if there be an avoidance by deprivation, Ic. he ſhall 
have notice, and ſix monthsafter to preſent. 6 Rep. 61. 
3 Leon. 46. If a church becomes litigious by the pre- 
ſentation of two patrons of their clerks, a jas patronatus 
may be awarded by the biſhop co inquire who is rightful 
patron, and he is to admit accordingly. 2 Rol. Abr. 384, 


he patren's right is the moſt worthy and firſt act and 
art of a promotion to a benefice, and is granted and 
pleaded by the name of libero diſpoſttio eccieffo. Hob. 
152, But during the vacancy of a church, the freehold 
of the glebe is not in the patron; for it is in abzyance. 
8 H. 6. 24. Lit. 144. A patron ſhall not have an ac- 
tion for treſpaſs done when the church is vacant: And 
if a man who hath a right to glebe lands, releaſeth the 
ſame to the patron, that is not good; becauſe the patron 
has not any eſtate in the land, 11 H. 6. c. 4. If the 
patron grants a rent out of a church, 1t 1s void even 
againſt himſelf, 38 Ed. 3. 4. See Advowwſon, Parſon, 
Preſentation, &c. And Black, Com. 2 V. 21. And 3 V. 
242. 
*Pavage, ( Pawagium) Money paid towards paving 
the ſtreets or highways. Rex (Edw. 1.) conce/fit pava- 
gium wille de Huntingdon per quinguennium. Pla. Parl. 35. 
Edw. 1. 
Paving, fc. See the Table to the Statutes. | 
Pauper, Signifies a poor man according to which we 
have a term in law, to ſue in forma pauperis, See Forma 
Pauperis, Alſo vide the ſtatute 11 Hen. 7. c. 12. 
Before a perſon is admitted to ſue in forma pauperis, 
h2 muſt have counſel's hand to his petition, certifying 


the judge to whom the petition is directed, that he con- 


ceives the petitioner hath good cauſe of action; he mutt 
alſo annex an affidavit to his petition, that he 1s not worth 
five pounds, all his debts paid, except wearing ap- 
parel, and his right to the matter in queſtion. Lil. Reg. 
633. | 

"None ought to be admitted to fue in forma pauperis 
in an action on the caſe, for words. Lil. Reg. 633. per 
Vild. 

A perſon admitted to ſue ix forma pauperis, can only 
ſue in that cauſe for which he is admitted, /c toties 
quoties, Lil. Reg. 633. | 

It ſeems that, after the ſtatutes which introduced coſts, 
neither plaintiffs nor defendants could ſue or defend 7z 
ferma paujeris, for that would be a means of depriving 
the other party of the coſts given him by ſtatute; and as 
the 11 Hen. 7. c. 12. enables perſons only to ſue as pau- 
pers; and as the ſtatute 23 Hen. 8. c. 15. excepts only 
plaintiffs who are paupers from paying coſts, it ſeems, 
that defendant cannot be admitted in a civil action to 
defend as a pauper. But it hath been adjudged, that a 
parſon may be admitted to defend an indictment in forma 
pauferis for a miſdemeanor, ſuch as a conſpiracy, keep- 
ing a diſorderly houſe, &c. for in ſuch proceedings there 
being no colts, the judges have a diſcretionary power o 
admitting or refuſing them by the Common law. Paſs. 
9 Geo, 2. The King v. Wright. See ſtatute 2 Geo, 2. 
c: 28, / 9. | 

It is ſaid, that paupers ought not to be admitted to 
re moves cautes out of inferior courts, but ought to ſatisfy 
themſelves with the juriſdiction within which their actions 
properly lie, 1 Mod. 368. per North, 


8 


aüalißed) to officiate in that church, of which he was the | 
| endower, maintainer, or, in one word, the pa- 
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ſue in forma pauperis give any fee or reward to his counſel 
or attorney, or make any contract or agreement with 


them, he ſhall from thence forth be diſpaupered, and not 


be afterwards admitted again in that ſuit to proſecute 34 
forma pauperis, Ord, Cur' 944. 

Alſo if it ſhall be made appear to the court, that any 
perſon proſecuting i= forma panperis hath ſold or con- 
tracted for the benefit of the ſuit, or any part thereof, 
while the ſame depends, ſuch cauſe ſhall be from thence- 
forth totally diſmiſſed the court, Ord. Car' 98. 

It is ſaid, that if a pauper gives notice of trial, and 
does not proceed, he ſhall be diſpaupered. 1 Sa/k; 


In the ſtatute 23 Hen. 8. c. 15. there is a proviſion; 
That whoever ſues in forma'pauperis ſhall not pay coſts, 


think fit,” | | 
But notwithſtanding this ſtatute; if he be diſpaupered 
or nonſuited, the uſual practice is to tax the coſts, and 


for non-payment to order him to be whipped. 2 Salk: 


506. Stile 386, 42 
A. brought a bill i» forma panperis, to which the de- 
fendant put in a plea and demurrer, which were both 


have coſts, being at none; but Lord Somers, (after long 


who agreed, that he ſhould have coſts) ordered him his 
coſts like other ſuitors; for though he is at no, or but 
ſmall coſts, yet the counſel and clerks do not give their 
labour to defendant, but to the pauper. Abr. Eg. 125. 
See Black, Com. 3 V. 400, 

Pawn, (Pignus) A pledge or gage for payment of 
money lent: It is ſaid to be derived 2 pugno, guzia res 
guz pignori dantur, pugno wel manu traduntur. Lit. 
Dit. The party who pawns goods, hath a general pro- 
perty in them; they cannot be forfeited by the party who 
hath them in pawn for any ofence of his, nor be taken 
in execution for his debt; neither may they otherwiſe be 
put in execution, till the debt for which they are pawwned 
is ſatisfied, Lit, Rep. 332. | 

If a man pawns goods for money, and afterwards a 
judgment is had againſt the patwrer at the ſuit of one of 
the creditors; the goods in the hands of the pawnee ſhall 
not be taken in execution, until the money 1s paid to the 
Pawnee, becauſe he had a qualified property in them, and 
the judgment creditor only an intereſt. 3 Half. 17. 
And when a_ perſon. hath jewels in pawn for a certain 
ſum, and he who pawned them is attainted, the Kin 
ſhall not have the jewels anleſi he pay the money. Plowd, 
487. | 
The paaunee of goods hath a ſpecial property in them, 
to detain them for his ſecurity, Wc. and he may aſſign 
the par over to another, ſubject to the ſame conditions: 
And if the pawnee die before redeemed, his executors 
ſhall have it upon the like terms as he had it, 

If goods paauned are periſhable, and no day being ſet 
for payment of the money, they lie in paws till ſpoiled, 
without any default in him who hath them in keeping; 
the party who pauned them ſhall bear the damage, for it 
ſhall be adjudged his fault that he did not redeem them 
ſooner; and be to whom pawned may have action of debt 
for his money: Alſo if the goods are taken from him, 
he may have action of treat, Sc. Co. Lit, 89, 208, 

Where goods are pawned for money borrowed, with- 
out a day ſet for redemption, they are redremable at any 
time during the life of the borrower. They may be re- 
deemed after the death of him to om pawned; but not 
after the death of him who pawned the goods. 2 Cre. 
245 Ney 137. 1 Bali. 9. But where a day is ap- 
pointed, and the pawnefiſicth before the day, his execu- 
tors may redeem the pawn at the day, and this ſhall be 
affets in their hands, 1 Bulf. 30, 31. If goods are re- 
deemable at a day certain, it mult be ſtrictly obſerved; 
and the pazwnee, in caſe of failure of payment at the day, 
may ſell them. 1 Rol. Rep. 181, 215, 
He who borrows money on a pawn, is to have the pledge 


again when he repays it, or he may have action for the 


| detainer; aud his tender of the money revelts the ſpecial 


property, 


By the orders of the courts, if the party adniitted td 
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but ſhall ſuffer ſuch other puniſhment as the court ſhall. 


over- ruled; and it was infiſted upon, that he ſhould not 


debate and inquiry of all the ancient counſel and clerks, 
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money) to redeliver the goods in pawn, he may be in- 


they are loſt before a tender, it is otherwiſe; the partes 


is lent on a pledge, the borrower is perſonally liable to 


may proceed as if the whole principal, &c. had been 
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property. 2 Cro. 244. And it it hath been held, that 
where a broker or pawnee refuſes (upon tender of the 


dicted; becauſe, being ſecretly paxwned, it may be impoſ- 
ſible to prove a delivery for want of witneſſes, if zrover 
ſhould be brought for them. 3 Salk. 268. Adjudged, 
that if goods are loft, after the tender of the money, the 

is liable to make them good to the owner; for 
after tender be is a wrong ful detainer, and he who keeps 
goods wrongfully muſt anſwer for them at all events, his 
wrongful detainer being the occafion of the loſs: but if 


is not liable, if his care of keeping them was exact; and 
the law requires nothing of him, but only that h. Gould 
% az ordinary care in keeping the goods, that they may be 
reſtored on payment of the money for which they were 
depoſited; and in ſuch caſe if the goods are loſt, the 
pawwnee hath ſtill his remedy againſt the pawner for the 
money lent. 2 Salt. 522. 3 Salk, 268, 

If the pawn is laid up, and the pawnee robbed, he 1s 
gor anſwerable: Though if the pawnee uſeth the thing, 
as a jewel, watch, &c, that will not be the worfe for 
wearing, which he may do, it is at his peril; and if he 
js robbed, be is anſwerable to the owner, as be w/ing oc- 
cafioned the loſs, &c. Ibid. If the pawn is of ſuch a 
nature that the keeping is a charge to the pawnee, as a 
cow or a horſe, Cc. he may milk the one, or ride the other, 
and this ſhall go in recompence for his keeping : 2 
which will grow the worſe by uſage, as apparel, c. he 
may nt uſe. Owen 124. . 

A perſon borrowed 100. on the pawn of jewels, and 
took a note from the lender acknowledging them to be in 
his hands, for ſecuring the money; afterwards he bor- 
rowed ſeveral other ſums of the ſame perſon, for which 
he gave his notes, without taking any notice of the 
jewels. As in this caſe it was natural to think the lender 
would not have advanced the ſums on note only, but on 
the credit of the pledge in his hands before; it was de- 
creed in equity, that if the borrrower would have his 
jewels, he muſt pay all the money due on the notes. 
Preced. Chanc. 419, 421. | | 
A factor cannot pawn the goods of his principal, 
Strazge 1178. He to whom goods are delivered for ſafe 
cuſtody cannot pawn them. Strange 1187. There can 
be no market-overt for pgawning. Ibid, Where money 


the payment, unleſs there be an agreement to the con- 
trary. Strange 919. See Cheats, Pledging, and Pawn- 


brokers, And Black. Com. 2 V. 452. 
Pawnage, la woods and foreſts for ſwine, Vide 


Pannage. 

Pawnbzokers, By 30 Geo. 2. c. 24. they are to 
make entry of goods pawned, pledged or exchanged; 
and a duplicate thereof, if required, is to be given to 
the pawner, upon paying for the ſame, Default of 
making ſach entry, and giving ſuch duplicate, ſhall for- 
feit 5/. Where goods pawned are damaged through the 
negle& of the pawnbroker, the juſtices may award ſatis- 
faction to be deducted out of the principal and intereſt 
and allowance for warehouſe room; and in all caſes of 
ſuch damages happening, it ſhall be ſufficient for the 
pawner to pay or tender the money upon the balance 
after ſuch deduction, and upon ſo doing, the juſtices 


id or tendered. Perſons buying or taking in pledge, 
@ or apparel intruſted to others to waſh or mend, Tc, 
ſhall forfeit double the ſum and reftore the goods. Per- 
ſons offering goods to ſell, pawn, Qc. not giving a good 
account of themſelves, may be detained, and carried be- 
fore a juſtice, who may commit the party, The perſons 
detaining the party and goodefiye indemnified. Juſtice, 
upon oath of the owner, to iſſue a warrant to ſearch 
the ſuſpected perſon's houſe, Upon refuſal of admit- 
tance the officer may break open the door. Perſons 
hindering ſuch ſearch are to forfeit 5 1. And on non- 

yment to be committed to hard labour for a time not 
exceeding one month, nor leſs than five days. The 

s found to be reſtored co the owner, Goods pawned 
2 2 ſum not exceeding 101. may be recovered within 


fuſing to deliver 
ties; and proof being made of tend 

the principal, lara and charges e _— 
then alſo made and refuſed; juſtice to make 3 
for the immediate delivery of the goods; on refuſ; 
commit the pawnbroker until ſatisfaction Wy il, to 
Goods remaining unredeemed for two years A 
and may be fold, Entry to be made of (ale of 
pawned for 24. or upwards. Overplus arifin fr 

ſale to be paid on demand to the owner, 8 = 
inſpection on the goods being fold for more than 'N * 
Sc. pawnbroker to forfeit treble the val ae 
and warrants to be iſſued without fee. 


he ralp it in full ſatisfaction. 5 Rep, 1 
of a leſſer ſum in ſatisfaction- tn + or Ae de 
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s, to ſummon and examine the ae | 


an Order 


, are forfeiteg, 


ne. Summong 


Payment of money before the day appointed, is in 


law payment ar the day; for it cannot, i ; 
of Jaw, be any prejudice to him to whom eee 


made, to have his money before the time; and it 3 


pears, by the party's receipt of it, that it ; 
own advantage to receive it then, 8 * 


not do it: Vet it is ſaid, that defendant muſt 
that the plaintiff accepred it in full ſatisfaction; 1 


ment 


a ſatisfaction for the whole, unleſs the pa 

the day: Though the gift of an Ne 
1 $row, Ibid. And where — 
are uncertain, a leſs thing ma I isfaction ar 
3 g may be done in ſatis faction of 
Upon ſelvit ad diem pleaded, it is good evidence t 
prove payment at any time after the day, and before 
actio. brought; and payment, although after the da 

may be pleaded to any action of debt, upon bil] bond 
or judgment, or Scire facias upon a Judgment. 1 Lil 


Abr. 287. Stat. 4 & 5 Ann. c. 16. But though pay. 


ment after the day, is good by way of diſcharge. it u. 
not be ſo by way of aiif a dien. 4 Mod. 250. K e 
is no plea to debt on covenant, or an obligation, with. 
ont acquittance ; but if the obligation have a condition 
it is otherwiſe. Dyer 25, 160. If a bond, 6c. be * 
payment of money; and no day is ſet, damages cannot be 
recovered till a demand is made. Bridgm, 20. | 

For payment of rent there are ſaid to be four time: 
1. A voluntary time, that is not ſatisfactory, and yet L 
good to ſome purpoſe; as where a leſſee pays his rent 
before the day, this gives ſeiſin of the rent, and enables 
him to whom paid to bring his aſſiſe for it, 2. A time 
voluntary and ſatisfactory in ſome caſes; when it is paid 
the morning of the laſt day, and the leſſor dies before 
the end of the day, this is a good payment to bind the 
heir or executor, but not the King, 3, The legal, ab · 
ſolute and ſatisfactory time, which is a convenient time 
before the laſt inſtant of the laſt day, and then it muſt be 
paid. The 4th is ſatisfactory, and not voluntary, but 
coercive, when forced and recovered by ſuit at law. 
Co. Lit. 200. 10 Rep. 127. Ploaud. 172. 

Payment of money ſhall be directed by him who pays 


| it, and not by the receiver, &c. 5 Rep. 117. Co. Elia. 


68. If the payer does not apply the payment, the re- 
ceiver may, but he muſt not apply it to an uncertain de- 
mand, as to a debt from a teſtator. Strange 1194. In 
the payment of a teſtator's debts by executors, they are 
to pay firſt judgments, mortgages, rent due by leaſe, 
&c. then bonds and bills, Cc. 1 Kol. Abr. 927. Vide 
Bond and Rent. 5 

A bill drawn on A. to pay money for value riteiutd, 
is a good diſcharge of a debt, though the bill be not 
paid, unleſs the creditor return the bill in convenient 
time. Per Holt Ch. J. Show. 155. 

A. gives B. a bill of exchange on C. in payment of a 
former debt; this is not allowable as evidence on non a/- 

ſump/it, unleſs paid; for a bill fall never go in diſchargs 
of a precedent debt, except it be part of the contradt that it 
ſhould be ſo. 1 Salk. 124. . 

When a merchant draws a bill upon a correſpondent, 
who accepts it, this ir payment; for it makes him debtor 
to another perſon, who may bring his action. 10 
Mog. 37. 

4 & 5 Ann, cap. 16. /e#. 12. enacts, That in debt 
on ſingle ill, debt, or /cire facias on judgment, defend- 


ewo. years. Juſtice, on complaint of pawnbroker re- 
4 


1 bond, if de- 
ant may plead payment in bar. In debt on bon Are 
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ſendant before action brought hath paid the principal 
and intereſt due by the condition, though ſuch payment 
was not ſtrictly made according to the condition, Jet it 
may be pleaded in bar, and ſhall be as effectual as if the 
money had been paid at the day and place, according to 
the condition, and had been ſo pleaded, Vide Bond, and 
_—_ (Pax) In the general ſignification is oppoſite 
to war or ſtrife; But particularly with us it intends a 
quiet behaviour toward the King and his ſubjects. And 
if any man is in danger from another, and makes oath of 
it before a juſtice of peace, he ſhall be ſecured by good 
bond, which is called 6inding to the peace. Lamb. Eiren. 
lib. 2, cap. 2. 77. Cromp. Jaſt. of Peace, 118, 129. 
And alſo frank-pledge and conſer vator of the peace, Time 
of peace is when the courts of juſtice are open, and the 
judges and miniſters of the ſame may by law protect men 
from wrong, and adminiſter juſtice to all. Co. Lit. 


"Al authority for keeping the peace comes originally 
from the King, who is the ſupreme magiltrate for pre- 
ſervation thereof; though it is ſaid the King cannot take 
a recognizance of the peace, becauſe. it is a rule in law 
that no one can take any recognizance, .who is not either a 
juſtice of record, or by commiſſion: Alſo it is certain, that 
no duke, earl, or baron, as /ach, have any greater 
power to keep the peace, than meer private perſons, 
Lamb, lib. 1. 6. 3. Dalt. c. 1. But the Lord Chan- 
cellor, or Locd Keeper of the Great Seal, the Lord High 


King's Bench, have, as incident to their offices, a general 
authority to keep the peace throughout the realm, and to 


zances for it. 2 Hawk. P. C. 32. And every court of 
record hath power to keep the peace within its own pre- 


the cuſtody of the counties, conſequently have by it an 
implied power of keeping the peace within the ſame z and 
coroners may bind perſons to the peace who make an af- 
fray in their preſence; but may not grant proceſs of the 
peace, &c, Ibid. | | 

It is ſaid every man is to be a conſtable, to keep the 
peace among others, and juſtices of peace are to do the 
ſame eſpecially; and no man may break it. 3 Sbep. 
Abr. 14. | | 


Peace ſhall be kept, and juſtice and right duly admini- 
ſtred to all perſons. Stat. 1 R. 2. c. 2, Cc. Breakers 
of the peace to be impriſoned, and to find ſureties, c. 
2 Ed. 3. c. 6. 34 Ed. 3. c. 1. Other ſtatutes enforcing 
the keeping of the peace. 1 K. 2. c. 2. I H. 4. c. 1. 
2 H. 4. c. 1. 7 H. 4. c. 1. Recognizances for keeping 
the peace to be certified to the quarter-ſeſſions. 3 H. 7. 
e. 1. The Chancery and King's Bench, reſtrained from 
granting proceſs of the peace or behaviour without motion 
and affidavit; and to give coſts and damages to perſons 
wrongfully vexed by ſuch proceſs. 21 Fac. 1. c. 8. The 
{aid courts reſtrained from granting /uper/edeas unleſs the 
proceſs is granted in the manner required by the ſtatute, 
1bid, The ſaid courts to puniſh inſufficient ſureties. 
lid, Actions againſt peace-officers made local. 21 Jac, 
1. c. 12. And the general iſſue pleadable. 7 Zac. 1. 
c. 5. 21 Fac. 1. c. 12, See Jaſſice of peace, and Good 
Behaviour. Ln, 0x4! 


Peace of God and the Thurch, Pax Dei & Ecile/ie ) 
Was anciently uſed for that ceſſation which the King's 
ſubjects had from trouble and ſuit of law between the 
terms. Tempus dicitur cultui divino adbibitun, eague ap- 
pellaticone omnes dies dominici, feta & wigilie cenſentur. 
Spelman, See Vacation, 

Peace of the King, (Pax Regis, mentioned in Stat. 
6 R. 2 flat. 1. cap. 13.) Is that peace and ſecurity both 
for life and goods, which the King promiſeth to all his 
ſubjects, or others taken into his protedion. And where 
an outlawry is reverſed, a perſon is reſtored to the King's 
peace, called ad pacem redire. Bradt. lib. 3. c. 11. See 
Suit of the King's Peace, This point of policy ſeems to 
have been borrowed by us from the Feudiſſs, which in 
the ſecond book of the Feuds, cap. 53. intitled, De pare 


Steward, the Lord Marſhal, and every juſtice of the 
award proceſs for ſurety of the peace, and take recogni- | 


cint : As have likewiſe ſheriffs, who are intruſted with 


| 


tenthida, 9c, Holomas proveth. Of this Ho veden ſetteth 


down many branclles Par. prefer. ſuorum Annal. in H. 2. 
fol. 144. and 330. There is alſo peace of the charcb, for 


which ſee Sanctuary. There is belides, the peact of 1b 


King's highway, which is the immunity that the King's 
highway bath to be free from'annoyance or moleſlation. 
The peace of the plough, whereby the plough and the 
plough cattle are ſecured- from diſtteſſes. F. N. B. d. 
And airs have been ſaid to have their pence; becauſe no 
man might be troubled in them for any debt conttacted 
elſewhere. | ; KM 

Pecia, A piece or ſmall quantity of ground. 


Cum duabus peciis, & die terre fertinentibus, Paroch. 
Antiq. 240, h 


Peſftozale, A word often met with in old writings; 
Moſt authors agree that it is the ſame with that garment 


called rationale, which the high prieſt in the old law 
wore on his ſhoulders, as a ſign of perfection. It is 
worn alſo by the high prieſt of the new law, as a fign of 
the greateſt virtue. Quæ gratia & ratione perficitur ; fot 
which reaſon it is called rationale. It is by ſome taken 
to be that part of the pall which covers the breaſt of the 
prieſt, and from thence called pectorale. But all agree 
that it is the richeſt part of that garment; embroidered 
with gold, and adorned with precious ſtones, Convell. 
Item capa cum pectorale optime brendato cum rotundis pec- 
toralibus aurifrigiis, &c. bumerali vincato de fino aurd 
brendato, & lapidibus inſertis, &c. | 

Petftozal, Armour for the breaſt, a breaſt- plate or pe- 
trel, for a horſe 5 from the Lat. pefius: it is mentioned 
in the Sat. 13 & 14 Car. 2. c. z. 1 
Peculiar, (Fr. peculier, i. e. private) Is a particular 
pariſh or church, that hath juriſdiction within itſelf, and 
power to grant adminiſtration or probate of wills, Ce. 
exempt from the ordinary. 

There are royal peculiars, and archbiſhops peculiars : the 
King's chapel is a royal peculiar, exempted from all ſpi- 
ritual juriſdiction, and reſerved to the immediate govern- 
ment of the King; there are alſo ſome peculiar eccleſia- 
ſtical juriſdictions belonging to the King, which former] 
appertained to monaſteries and religious houſes; Wood”s 
Inſt. 504. It is an ancient privilege of the ſee of Can- 


terbury, that wherever any manors or advowſons belong 


to it, they forthwith become exempt from the ordinary, 
and are reputed peculiars of that ſee ; not becauſe they 
are under no ordinary, but becauſe they are not under 
the ordinary of the dioceſe, &c. For the juriſdiction is 
annexed to the Court of Arches, and the. judge thereof 
2 originally cite to theſe peculiars of the archbiſhop, 

1 | 

The Court of Peculiars of the archbiſhop of Canterbury, 
hath a particular juriſdiction in the city of London, and 
in other dioceſes, Fc. within his province, in all fifty- 
ſeven peculiars. 4 Inſt. 338. Stat. 22 F 23 Car. 2. 
There are ſome peculiars which belong to Deans and Chap- 
ters, or a Prebendary, exempted from the archdeacon 
only; they are derived from the Biſhop, of ancient com- 
poſition, and may be viſited by the biſhop in his primary 
or triennial viſitation ; in the mean time an official of the 
Dean and Chapter, or Prebendary, is the judge; and 
from hence the appeal lies to the biſhop of the dioceſe, 
Word 504. Appeal lieth from other peculiar courts to 
the King in Chancery. Stat. 25 H. 8. The Dean and 
Chapter of St. Paul's have a peculiar juriſdiction; and 
the Dean and Chapter of Saliſpury have a large peculiar 
within that dioceſe; ſo have the Dean and Chapter of 
Litchfield, fc. 2 Nelſ. Abr. 1240, 1241. 

There is mention in our books of Peculiars of Arch- 
deacons; but they are not properly Peculiars, only ſub- 
ordinate juriſdiftions ; and a Peculiar is prima facie to be 
underſtood of him who hath a co-ordinate juriſdiction 
with the biſhop. Hob. 185. Mod. Ca. 308. If an 
Archdeacon hath a peculiar authority by commi//ion, this 
ſhall not take away the authority of the Biſhop ; but if 
he hath authority and juriſdiction by preſcription, it is 
ſaid it ſhall, 2 Rol. Rep. 357. Where a man dies 
inteſtate, leaving goods in ſeveral Peculiars, it has been 
held, that the Archbiſhop is to grant adminiſtration, 
Sid. go. 5 Med. 239. See 16 Fin. Abr. tit, Peculiars, 


| See Black, Com. 3 V. 65. 
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"3 Pecunia, Properly money, but anciently uſed for cat- 


tle, and ſome times for other goods as well as money. 
So we find often in Domeſday, Paſftura ibidem ad pecu- 
niam ville, that is, paſture-ground for the cattle of the 
village. And in Emendat. Willielmi Primi ad Leg. Edw. 
Conf. Intenti fimus etiam ut nulla vive pecunia wendan- 
tur, anf emantur niff infra civitates, & hoc ante tres fideles 
tefles. And Leg, Edw. Conf. cap. 10. Qui habuerit 30 
denariatos vive pecunix. Cowell, _ 

Pecunia ſepulchzalis, / LL. Canuti, 102.) Was money 
anciently paid to the prieſt at the opening of the grave 
for the good of the deceaſed ſoul. This the Saxons called 
Jaulſcead, ſaulſcot, and anime ſymbolum. Spel. de Concil, 
T3. $82. 

Pecuniarp. All puniſhments of offences were anciently 
pecuniary, by mult, Wc. See Fine. 

Pecuniary Cauſes, Cognizable in the Eccleſiaſtical 
courts, are ſuch as ariſe either from the withholding 
Ecclefiaftical dues, or the doing or neglecting fome act 
relating to the, church, whereby damage accrues to 
the plaintiff; towards obtaining a ſatis faction for which 
he is permicted to inſtitute a ſuit in the Spiritual Court, 
For the principal of theſe cauſes, ſee Black. Com. 2 
F. 88. 

Pecuniary Legacy, Cannot be taken without conſent 
of the executor: for in him all the chattels are veſted; 
and it is his buſineſs firſt to ſee whether there is a ſufficient 
fund left to pay the debts of the teſtator: the rule of 
equity being, that A MAN MUST BE JUST, BEFORE HE 


IS PERMITTED TO BE GENEROUS. And in caſeofa| 


deficiency of aſſets, ail the general, or pecuniary legacies, 
muſt abate proportionably, in order to pay the debts, 


Black. Com. 2 Y. 512. 
Pedage, {pedagium) Signifies money given for the 


| paſting by foot or horſe through any country. Pedagium 
à pede difum it, quod a tranſeuntibus folvitur, & c. Caſ- 


ſan. de Conf. Burgun. p. 118. Pedagia dicuntur gue 
dantur a tranſeuntibus in locum conſtitutum a principe, &c. 
Et capiens pedagium, debet dare ſalvum condudtum, & ter- 
ritorium ejus tenere ſecurum. Spelm. This word 1s like- 
wiſe mentioned by Mar. Paris, anno 1256. And Ea. 3. 
| pr to Sir Nele Loring pedagium Sandi Macharii, Oc. 

ot. Paſch. 22 Ed. 3. 

Pedale, A foot cloth, or piece of tapeſtry laid on the 
ground to tread on for greater ſtate and ceremony. In- 
gulph. pag. 41. | 

Pedis abſciſſo, Cutting off the foot, was a puniſhment 
of crimiuals, inflicted here, inſtead of death; as appears 
by the laws of William, called The Cergueror, viz. Inter- 
dicimas ne quis eecidatur vel ſuſpendatur pro aligua culpa, ſed 
eruantur oculi, abſcindantur pedes, wel teſiculi, wel manus, 
Leg. Wil. 1. cap. 7. So in Ingulphus, p. 856. Sub 
fparna ferditionis dextri ſui pedis. Fleta, lib. 1. c. 38. 
Bracten, lib. 3. cap. 32. Mona. 1 tom. p. 166, 

Pe dones, Foot - ſoldiers. Simeon of Durbam, Anno 
1085. | 

Pedlars, See Hauler... 

Peer, oi Pier, (Pera, Fr. pierre, ſaxum, quod e ſaxis 
feri ſolebat) ls a fortreſs made againſt the force of the 
ſea, or great rivers, for the better ſecurity of ſhips that 
lie at harbour in any haven, So is the peer of Dover de- 
ſcribed in Cam. Britan. 259. 14 Car. 2. cap. 27. The 
haven and peer of Great Yarmouth, mentioned 22 Car. 2. 
cap. 2. | 
Peerage, A duty or impoſition for maintenance of a 
ſea peer: Alſo the dignity of the lords or peers of the 
realm. | 

Peers, / Pare: ) Signify in law, thoſe who are impa- 
nelled in an inqueſt upon a man, for convicting or clearing 
him of any offence ; the reaſon is, becauſe the cuſtom of 
the realm 1s, to try every man in ſuch caſe by his peers 
or equals. Weſim. 1. cap. 6. Mag. Car. c. 29. And 


in this ſenſe, is in uſe with other nations: for pares ſunt. 


convaſſalli quorum ſententia vaſſallus propter feloniam ef con- 
demnatus. Bartilayus de Regno, lib. 4. c. 2. Et pares 
ſunt qui ab eodem domino feudum tenent. Lib. 1. Feudor. 
cap. 26. Cell. 

And as every one of the nobility being a Lord of Par- 
liament, is a Peer or equal to all the other Lords, though 
of ſeveral degrees ; ſo the Commons are Peers to one an- 


| mas de la Marre was ſummoned to par 


FEE 


other, although diſtinguiſhed as Knights, Eſquires, G 
Gen. 
a Se. 2 luft. 29. 3 Infl. 31. See Peers of the 
Peers of Fees, The word peer denoted: orie: 
one of the ſame rank; Pate it was Pry ogy 
vaſſals or tenants of the ſame Lord, who were obli 4 . 
ſerve and attend him in his courts, being equal wo 4 
tion : theſe were termed peers of fees, becauſe holdiu; 
fees of the lord, or becauſe their buſineſs in court * 
to ſit and judge under their lord, of diſputes ariſin oa 
fees: but if there were too many in one lordſhip, the * 
uſually choſe twelve, who had the title of Jeers; 0 ” 
of diſtinction, from whence it is ſaid we derive os ag 
es and = peers. Cowell. . 
ers of the Bealm, / Pares Regni, procer 
Nobility of by . La of 88 
are divided into Dukes, Marqueſſes, Earls, . 
and Barons: And the Reaſon why they are called 2 
is that, notwithſtanding a diſtinction of dignities in hy 
nobility, yet in all public actions they are equal; as in 
their votes of Parliament, and trial of any nobleman 
8. P. C. lib. 3. And this appellation ſeems io be ciel. 
borrowed from France, from thoſe welur peers bh 


| Charlemaine inſtituted in that kingdom, (called fares vel 


patricii Franciz) but we have applied this name to all 
our Lords of Parliament, and have no ſet number of peers 
for they are more or leſs at the Kings pleaſure, 
All nobility and peerage is granted by the crown; and 
created either by writ, or letters patent: the calling up 
a lord by writ is the moſt ancient way, and gives a fee. 
ſimple in 2 barony, without words of inheritance, vi, 
To him and his heirs; but the King may limit the general 
eftate of inheritance to heirs male, or the heirs of the body : 
and as ſoon as the perſon called fits in parliament by vir- 
tue of this writ, his blood is ennobled, and he is a peer, 
but if he dies before he ſits in parliament, he is not, the 
bare direction and delivery of the writ having no effect. 
1 Lift. 9, 16. But creation by letters patent is good, and 
makes the peerage ſure, altho? he never fit in parliament, 
and his heirs ſhall inherit the honour purſuant to the 
words of the patent: though the perſon created muſk 
in this caſe have the inheritance limited by apt 9worz'; 
as to him and his heirs, or the heirs male of his body, 
heirs of his body, c. otherwiſe he ſhall have no in- 
heritance. 1 iff, 2 Infl. 48. 
The King may create either man or woman noble for 
life only: and peerage may be gained for life, by act of 
law; as if a Duke take a wife, ſhe is a Dutcheſs in law 
by the intermarrriage; ſo of a Marquiſs, Earl, &c. 1 
Inft. 16.. 9 Rep. 97. Alſo the dignity of an Earl may 
deſcend to a daughter, if there be no fon, who ſhall be a 
Counteſs; and if there are many daughters, it is {aid, 
the King ſhall diſpoſe of the dignity to which daughter 
he pleaſes. 1 nfl. 165. Wood's Inft. 42. It has been 
reſolved in the Houſe of Peers, that if a perſon is ſum- 
moned as a Baron to Parliament by writ, and ſitting die, 
leaving two or more daughters, who all dying, one of 
them only leaves iſſue a ſon, ſuch iſſue has a right to de- 
mand a ſeat in the Houſe of Peers, Skin, 441. 
Before the time of King EA. 3. there were but two 
titles of nobility, viz. Earls and Barons: the Barons 
were originally by tenure, afterwards created by writ, and 
after that by patent; but Earls were always created ty 
letters patent. Seld. 536, And Hen. 6. created Edmond 
of Hadham, Earl of Richmond, by patent, and granted 
him precedency before all other Earls. Mary I. like- 
wiſe granted to Henry Ratclif, Earl of Suſſex, à privilege 
by patent beyond any other nobleman, viz. that he might 
at any time be covered in her preſence, like unto the gran 
aces of Spain; and ſome few others of our nobility bave 
had this honour. | 
The 31 H, 8, c. 10. ſettles the precedency of the lords 
of Parliament, and great officers, &c. After whom, the 
Dukes, Marquiſſes, Earls, Viſcounts, and Barons, _ 
place according to their ancienty ; but it is declared, tha 
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anno 3 H. 8. and William his ſon, anno 3 Fd. 6. was dil- 


abled by attainder to claim any dignity durin Fine 


but Was afterwards called to parliament by Queen — 


g his life, 
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bh, and fat there as pzi/at Lord, and died; then Tho- 


the ſon of the ſaid William, petitioned the Queen 
in parliament to be reſtored to the place of Thomas his 

randfatherz and all the Judges to whom it was referred, 
were of opinion that he ſhould, becauſe bis father's if. 
ability vas not abſolute by attainder, but only perſonal and 
temporary during his life: and the acceptance of the new 


dignity by the petitioner ſhall not hurt him, ſo that auben 


the old and neau dignity are in one perſon, the vid ſhall be pre- 


d. 11 Rep. 1. 
"A dignity of Earl, Sc. is a title by the Common law; 


and if a patentee be diſturbed of his dignity; the regular 


courſe is to petition the King, who indorſes it and ſends 
it into Chancery. Staundf. Prarog, 72. 22 Edu. 3. 
And where nobility Is gained by writ, or patent, without 
deſcent, it is triable by record; but when it is gained by 
matter of fa, as by marriage, or where de/cents are 
pleaded, nobility 1s triable per pais. 22 Afi. 24. 3 Salk. 
243: A perſon petitioned the Lords in Parliament to be 
tried by his peers; the Lords diſallowed his peerage, and 
diſmiſſed the petition: and it was held in this caſe, that 
the defendant's right ſtood upon his letters patent, which 
could not be cancelled but by ire faczas : and that the 
parliament could not give judgment in a thing which did 
not come in a judicial way before that cgurt. 2 Salk. 5 10, 
511. 3 Salk, 243. Where peerage is claimed ratione 
Baronii, as by a Biſhop, he mult plead that he is anzs pa- 
rium Regni Anglie ; but if the claim is ratione nobilitatis, 
he need not plead otherwiſe than purſuant co his creation. 
4 Inſt. 15. 3 Salk. 243. | 
There are now no feudal Baronies; but there are Barons 
by ſucceſſion, and thoſe are the Biſhops, who by virtue of 
ancient Baronies held of the King, (into which the poſ- 
ſeſſions of their biſhopricks have been converted) are call- 
ed by wwrit to parliament, and have place in the Houſe 
of Peers as Lords Spiritual: the temporal poſſeſſions of 
Biſhops are held by their ſervice to attend in parliament 
when called; and that is in the nature of a Barony; and all 
the Biſhops, it hath been ſaid, made one of the three 
eltates in parliament; but this is denied, becauſe they 
have ſeparately from the other Lords no negative vote, 
&c. And tho' the Biſhops are Lords of Parliament, and 
called by the King's writ, and have a vote there; they 
ſhall not be tried by the Peers, as they do not fit in parlia- 
ment by reaſon of their nobility, but of their Baronies which 


they hold in right of the cbure h: they are not of the degree 


of nobility; their blood is not ennobled, nor their Peerage 
hereditary ; ſo that they are to be tried by the country, 
i. e. by a common jury : and when one of the nobility is to 
be tried by his Peers 1n parliament, the Spiritual Lords 
muſt withdraw, and make their proxies. 1 Iaſt. 70, 97, 
110. 3 Inſt. 30. 4 Inſt. 1, 2. Some Biſhops have been 


tried by Peers of the realm; but it hath been auhen im- 


peached by the Houſe of Commons, as upon ſpecial occaſions 
many others have been who have not been Peers and the 
Biſhops may claim all the privileges of the Lords Tem- 
poral ; ſaving they cannot be tried by their Peers, be- 
cauſe the Biſhops cannot in like caſes paſs upon the trial 
of any other Peers, they being prohibited by canon to be 
Judges of life and death, Cc. 

When a Lord is newly created, he is introduced into 
the Houſe of Peers, by two Lords of the ſame form in their 
robes, Garter King at Arms going before, and his Lord- 
ſhip is to preſent his writ of ſummons, &c. to the Lord 
Chancellor; which being read, he is conducted) to his 
place: and Lords by deſcent, where nobility comes down 
from the anceſtor, and is enjoyed by right of blood, are 
introduced with the ſame ceremony, the preſenting of the 
writ excepted. Lex Conſtitution. 79. 

A nobleman, whether native or foreigner, who has his 
nobility from a foreign ſtate, altho' the title of dignity be 
given him, (as the higheſt and loweſt degrees of nobility 
are univerſally acknowledged) in all our legal proceed- 
ings no notice is taken of his nobility, for he is no Peer : 
and the laws of England prohibit all ſubjects to receive any 
hereditary title of honour or dignity, from any foreign 
TSS without conſent of the Sovereign, Bid. 80, 

1. 

Tho? dignities of peerage are granted from the crown ; 

yet they cannot be ſurrendered to the crown, except it be, in 
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order to new and greater honours ; nor are they transfer- 
rable, unleſs they relate to an office: and notwithſtand- 
ing there are inſtances of Earldoms being transferred, and 
wherein one branch of a family ſat in the Houſe of Peers; 
by virtue of a grant from the other branch, particularly 
in the reighs of Hen. 3. and Ed. 2. theſe precedents have 
been diſallowed; and the Duke of Bedford, who in the 
reign of King Ed. 4. was degraded for poverty, and 
want of poſſeſſions to ſupport his title, loſt not his pecrage 
by ſurrender, but by the authority of parliament : and as 
dignities may not be ſurrendered or transferred without 
authority of parliament; ſo it hath been holden; that ho- 
nour and peerage cannot be extinguiſhed but by act of par- 


liament, the King and kingdom having an intereſt in the 


peerage of every Lord. Lex Conſtit, 85, 86, 87: 

An Earldom conſiſis in office, for defence of the king- 
dom; and of rents and poſſeſſions; &c. and may be in- 
tailed as any other office may, and as it concerns land : 


but the dignity of pezrage cannot be transferred by fine; 


becauſe it i; a quality ajjixed to the Bloou, and ſo merely per- 
ſonal, that a fine cannot touch it. 2 Salt. 509. 3 Salk, 
24 4 ; 

A perſonal honour or dignity. may be forfeited, on 
committing treaſon, &c. for it is implied by a condition 
in law, that he perſon dignified ſhall be loyal; and the office 
of an Earl, &c. is ad tonſulendum Regem temport pacis & 
defendendum tempore belli, therefore he forfeits it when he 
takes counſel or arms againſt the King, 7 Rep. 33. 2 
Nelſ. Abr. 934. 

All peers of the realm are looked upon as the King's he- 


reditary counſellors, and may be called together by the 


King to impart their advice in all matters of importance 
to the realm, either in time of parliament, or, which 
hath been their principal uſe, when there is no parliament 
in being. Co. Lit. 110. | SR 
Inſtances of conventions of the peers, to adviſe the King 
have been in former times very frequent, tho” now fallen 
into diſuſe, by reaſon of the more regular meetings of par- 
liament. Many inſtances of this kind of meeting are to 
be found under our ancient Kings: tho' the former me- 
thod of convoking them had been ſo long left off, that 
when Charles I. in 1640, iſſued out writs under the 
Great Seal to call a great council of all the peers of Eng- 
land to meet and attend his Majeſty at York, previous 
to the meeting of the long parliament, the Earl of Cla- 


rendon mentions it as a new invention, not before heard 


of; that is, as he explains himſelf, ſo old, that it had 
not been practiſed in ſome hundreds of vears, But, tho 
there had not ſo long before been an inſtance, nor hag 
there been any ſince, of aſſembling them in ſo ſolemn a 
manner, yet, in-caſes of emergency, our Princes have 
at ſeveral times thought proper to call for and conſult 
as many of the nobility as could eaſily be got together; 
as was particularly the caſe with King James the Second; 
after the landing of the Prince of Orange; and with the 
Prince of Orange himſelf, before he called that conven= 
tion parliament, which afterwards called him to the 
throne. 364 

Beſides this general meeting, it is uſually looked upon 
to be the RIGHT of each particular peer of the realm, 
to demand an audience of the King, and to lay before him, 
with decency and reſpect, ſuch matters as he ſhall judge 
of importance to the public. And therefore, in the 
reign of Edward II. it was made an article of impeach=- 
ment in parliament againſt the two Hugh Spencers, (father 
and ſon) for which they were baniſhed the kingdom, 
that they by their evil covin ,wouULD NOT SUFFER 
„ THE GREAT MEN OF THE REALM, THE KinG's GOOD 
© COUNSELLORS, TO SPEAK WITH THE KING, OR TO 
% COME NEAR Hin; but only in the preſence and 
„hearing of the ſaid Hwgh the father and Hugh the ſony 
* or one of them, and at their will, and according to 
« ſuch things as pleafed them,” 4 Inf, 53. See Black. 
Com. 2 V. 227, 8, 9. 

As to the privileges belonging to the peerage, they are 
very great. At Common law, it was lawtul for- any peer 
to retain as many chaplains as he would; but by Stat. 
21 H. 8. their number is limited, wiz. a Duke to have 
ſix, Marquis or Ear] five, Viſcount four, Baron three, 


Sc, In many cafes, the proteſtation of honour ſhall be 
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ſofficient for a peer; as in trial of peers, they proceed 


upon their honour, not upon oath; and if a peer is de- 
fendant in a court of equity, he ſhall put in his anſwer - 


upon his honour; (tho' formerly it was to be on oath:) 
and in action of debt upon account the plaintiff being 
a , it ſhall ſuffice to examine his attorney, and not 


himſelf on oath: but where a peer is to anſwer interro- 


atories, or make an affidavit, or to be examined as a 
witneſs, he muſt be upon his oath, Brag. lib. 5. c. 9. 
9 Rep. 49. 3 Infl. 29. . Jones 152. 2 Salk. 512. 
A fubpzna ſhall not be awarded againſt a peer out of the 
Chancery, in a cauſe; but a letter from the Lord Chan- 
cellor, or Lord Keeper, in lieu thereof, In any trial 
where a peer is plaintiff or defendant, there muſt be iwo 
or more Knights on the jury. 2 Mod, 182. Tho' it is 
ſaid, if a Knight is returned on a jury where a nobleman 
is concerned, it is not material whether he appear and 


ive his verdict or not. 1 Mod. 226. A peer may not be 


impannelled upon any inqueſt, tho' the cauſe hath re- 
lation to two peers; and if a peer be returned on a jury, 
a ſpecial writ ſhall iſſue for bis diſcharge from ſervice. 
No peer can be aſſeſſed towards the militia, but by an 
aſſeſſment made by ſix or more peers; and the Houſes of 
peers ſhall not be ſearched for conventicles, but by war- 
rant under the fign manual, or in the preſence of 
the Lord Lieutenant, or one Deputy Lieutenant, and 
two jultices of the peace. 13 & 14 Car. 2. and 22 


Car. 2. F 
A peer of the realm being ſent for by the King, in 


coming and returning may kill a deer or two in a foreſt 


thro' which he paſſes ; being done by the view of the fo- 
reſter, or on blowing a horn, if the foreſter be abſent, 
that he may not ſeem to take the King's veniſon by ſtealth, 
See Black. Com. 1 J 168. and 9 H. 3. 

The peers have a right to be attended, and conſtantly 
are, by the judges, and ſuch of the Barons of the Exche- 
quer as are of the degree of the coif, or have been made 
Serjeants at Law; as likewiſe by the Maſters of the court 
of Chancery ; for their advice in point of law, and for the 
greater dignity of their proceedings. The Secretaries of 
State, the Attorney and Solicitor General, and the reſt of 
the King's learned Council being Serjeants, were alſo 
uſed to attend the Houſe of Peers, and have to this day 
their regular writs of ſummons iſſued out at the beginning 
of every parliament; but, as many of them have of late 
years been members of the Houſe of Commons, their 
attendance is fallen into diſuſe. 

Every peer, by licence obtained from the King, may 
make another Lord of Parliament his proxy, to vote for 
him in his abſence. : 

Each peer has alſo a right by leave of the Houſe, 
when a vote paſſes contrary to his ſentiments, to enter 
his diſſent on the Journals of the Houſe, with the reaſons 
for ſuch diſſent; which is uſually ſtiled his prozep. 

All bills likewiſe, that may in their conſequences any 
way affect the rights of the peerage, are by the cuſtom of 


— 


parliament to have their fr? ri/e and beginning in the 
Houſe of Peers, and to ſuffer no changes or amend- 


ments in the Houſe of Commons. See Black. Com. 1 V. 
168. | 
If any perſon ſhall divulge falſe tales of any of the Lords 
of Parliament by which diſſenſion may happen, or any 
flander ariſe, the offender ſhall be impriſoned, c. Stat. 
Wefim. 1. e. 34 . 

A nobleman menacing another perſon, whereby ſuch 
other perſon fears his life is in danger, no writ of ſuppli- 
cavit ſhall iſſue, but a ſubpena; and when the Lord ap- 
pears, inftead of ſurety, he ſhall only promiſe to keep the 
peace. 35 H. 6. No capias or outlawry can be ſued out 
againſt peers of the realm, in Civil cales; and no effoign 
lies againſt them. 9 Rep. 49. 

The perſon of a peer, as well out, as in parliament- 
time, is privileged from all arreſts; unieſs for treaſon, 
felony, or breach of the peace, fc. Peers are not to be 
arreſted upon meſne proceſs, or on execution for debt or 
treſpaſs, becauſe they are preſumed not only to attend the 
King and the public affairs, but the law doth intend that 
bey have ſufficient lands wherein they may be diftrained: 
but they may be arreſted or a pprehended in criminal caſes, 


6 Rep. 52, 53. And tho' a peer may not be arreſted by 


p E FE 


his body; yet his eſtate may be ſequeſtred for debt 
upon a proſecution after a difſolution and ptoroggt 0 | 
parliament, or adjournment for above the # pace of fi 1 
days, when he refuſes to appear and anſwer, 14" 5g 
See the 11 Geo. 2, c. 24, And of late years, on a " ' 
pearance, Se. the coaches and horſes of ſeveral * 
this kingdom, have out of the time of privilege b Ars of 
trained, and cattle ſeized upon their lands, to 6 ap 
them to appear; but the privilege of a peer 10 0 cOmpel 
reſpect of his perſon, that the King may not A 
of his liberty, without order of the Houſe of "Fong . 
'cept it be in caſes of treaſon, c. A memorable 7% 
wherein was that of the Earl of Arundel im priſoned b * 
King in the reign of K. Charles J. | File 
Every Lord of Parliament is allowed his clersy : 
caſes, where others are excluded by the $a; * 20 al 
c. 12, except wilful murder; and cannot bs d * 
clergy for any other felony wherein it was rant + 
Common law, if it be not ouſted by ſome ſtatute : te 
ſince the firſt of King Ed. 6. S. P. C. 130. Lord Mor 8 
who was tried by his peers for murder, and found wh i 
of manſlaughter, was diſcharged without cler 4.954 
277. 2 Nel/. Abr. 1181. om 
Peers of the realm are to be tried by their i 
liament. Magna Charta, c. 29. od 15 24. af 
But noblemen, who are not Lords of parliament, ſhall > 
be permitted to have this trial. 2 rf, 50. A ver hal 


be tried by his peers on ind ictment for treaſon, murder or 


felony, tho' in appeal of felony, he ſhall be kr! 
freeholders: and indictments of peers for e 
lony, are to be found by freeholders of the county, and 


then they plead before the Lord High Steward, Ge. | 


Inſt. 156. 3 Inft. 28. 


1. Of the privilege of peers 3 and proceedings at law ard 
in equity ap ainſt them, © 
2. In what caſes peers are to be ſworn; and for what 


degraded, 


. 3. Of the trial of feers, and the order and proce; of 
IT14s., 


1. Of the privilege of pers; and proceedings at law and 


in equity againſt them. 


Peers are created for two reaſons ; 


I. Ad conſulendum, 
2. Ad aeftndendum regem. 


For which reaſons the law gives them certain great and 
high privileges, ſuch as freedom from arreſts, c. even 
when no parliament is fitting ; becauſe the law intends, 
that they are always aſſiſting the King with their counſel 
for the commonwealth; or keeping the realm in ſafety 
by their proweſs and valour. Black. Cem. 1 V. 227. 

A bill of Middle/ex was iſſued out of B. R. by an at- 
torney of the court, againſt the Counteſs of H. which 
was diſcharged by /uper/edeas without pleading ; becauſe 
it appeared by the record, that ſhe was a peerels, and the | 
attorney was committed for ſuing out the proceſs. Fer, 
298. 
"Widows of peers are to have the privilege of peers att 
to be arreſted; but as to privilege of parliament, it 
was determined both ways in 1676, See 2 Chan. Cafes 
224. 

In ejectment a ſpecial verdi& was found on a trial at 
bar, and judgment for defendant, and coſts taxed; and 
after affidavit of the demand of coſts, a motion 6 
made for an attachment againſt the Dutcheſs, (the Doke 
being dead) the being oue of the leſſors, for non-payment 
of coſts; and it was alledged, that if the court Cid not 
grant it, the defendant would be remedileſs; for tho 1 
other caſes a di/tringas iſſues againſt peers, yet in tnt 
caſe no proceſs can go but an attachment. The court 1e. 
fuſed to grant an attachment againſt the perſon of the 
Datcheſs, but ordered ber to ſhew cauſe why an attachment, 
as to her goods and chattels, ſhould not be iſſued ; wie 
rule was afterwards made abſolute. Rep. of Pall. i, 


C. B. 7,8. 4 
2 
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A peer, or lord of parliament, cannot be an approver; | 


for it is againſt Magna Charta for him to pray a coroner. 
3 Infl. 129. cap. 56. 2 Haut. Pl. C. 205. cap. 24. 
i r bill in Chancery be exhibited againſt a peer, the 
eourſe is firſt for the Lord Keeper to write a letter to him; 
and if he doth not anſwer, then a /#bpzzna; then an order 
to ſhew cauſe why a ſequeſtration ſhould not $0 z and if he 
ſtill ſtands out, then a ſequeſtration, Becauſe tber 


can be no proceſs of contempt againſt his perſon, 2 Vent. 


* is ſaid, if a truſtee be made defendant in Chan- 
cery he ſhall not have privilege, though he be a 
member of parliament. Quere, Curſ. Canc. 499. 
cap. 18. 8 „ 

2 is the firſt procefs againſt a peer on an in- 
formation for an intruſion on the King's lands, or for a 
converſion of the King's goods. 2 Hawk. Pl. C. 284. 


cap. 27. ſeft. 12. Cites Co. Ent. 387. 


Now by a new act, ſaid to be planned and pro- 


cured by Lord Manzfield, wiz. 10 Geo. 3. c. 50. Suits 
may be proſecuted againſt peers, and members of the 
Houſe of Commons and their ſervants, &c. purING 
TIME OF PRIVILEGE, but the perſons. of members 
of the Houſe of Commons not to be arreſted or 
impriſoned, Ifſues returned on writs of diffringas 
may be ſold, and the coſts of applying, .&c, for 
and relative to thoſe writs, paid to plaintiff, Y7de 
the act. 1 


2. In what caſes peers are to be ſworn ; and ſor what 
degraded, - rs 


In the pleas of parliament, 18 Ed. 1. between the Earl 
of Glouceſter and Earl of Hereford, on long debate whether 
John de Haſting, a baron, ought to be ſworn, becauſe 
he was a peer of the realm, it was reſolved that 

he ought to lay his hand on the book. The like was 
reſolved, 10 Car. in B. R. by the court where the 
Lord Dor/et's teſtimony was requiſite. See D. 314. 
b. marg. pl. 98. 


* 


A bill was againſt a peereſs to diſcover deeds, the an- 


ſwers on her honour and confeſſes deeds. She ſhall pro- 
duce them only upon her honour, and not on oath. 
Ch. Prec. 92. | | 

Where a peer is to anſwer a bill, his anſwer put in 
on his honour is ſufficient ; but where a peer is to anſwer 


interrogatories, to make an affidavit, or be examined as a 


witneſs, he muſt be on his oath; per Harcourt Lord Keeper. 
2 Salk, 5 13. 

George Nevil, Duke of Bedford was degraded by act 
of parliament, 16 June 17 £9. 4. reciting that as 
the ſaid George hath not, nor may have any liveli- 
hood to ſupport his name, eſtate and dignity, or 
any name of eſtate; and often when a lord is call- 
ed to high eſtate, and hath not convenient liveli- 
hood to ſupport the dignity, it induceth great poverty, 
and often cauſeth great extortion, embracery and main- 
tenance. Wherefore the King by advice of his Lords and 
commons ordaineth, eſtabliſneth and enacteth, That from 
henceforth the ſame creation and making of the ſaid Duke, 
and all the names of dignity given to the ſaid George, or 
to John Newil his father, be from henceforth void and of 
none effect, c. 

In which act theſe things are to be obſerved: Firſt, 
That altho' the Duke had not any poſſeſſions to fup- 
port his dignity; yet bis dignity cannot be taken from bim 
without an adt of parliament, Secondly, The inconveni- 
encies appear, where a great ſtate and dignity is, and no 
livelihood to maintain it. Thirdly, It is a good reaſon to 
take away ſuch dignity by act of parliament, therefore the 
ſtatute de ab/entees made at a parliament holden at Dublin 
in Ireland, the ioth of May 28 H. 8. by reaſon of the 
long abſence of George Earl of Shrewſbury out of 
that realm, ſhall be expounded, according to the 
general words of the writ, to take away fuch in- 
5 12 Rep. 106, 107, Tarl of Sbrewſ/oury's 
caſe, | 


* 
5 


» 


3. 07 the trial of peers, and the order and proct/s of 
trial, | | 


All the barons of parliament ſhall be tried for treaſon, 
felony, miſpriſion, or as acceſſary, at the ſuit of the King 


| by their peers. By Magna Charta 9 H. 3. 39. Non ſuper 


eum ibimus, Ce. NISL, PER LEGALE JUDICIUM PA- 
R1UM SUORUM. 2 14ſt. 49. 9 Co. 30. 6. Sta. 1521 
153. So all the nobility, who are peers of parliament. 


So by the Common law, which is now affirmed by the 


ſtat. 20 H. 6. cap. 9. All dutcheſſes, counteſſes and ba- 
roneſſes, who are noble by deſcent, creation or marriage. 
2 Inſt. 50. And marchioneſſes and viſcounteſſes, Qc. 
tho* not named by the ſtat. 20 fl. 6, 9. 2 Inft. 50. 
So the queen conſort, or dowager. 2 Iaſt. 50. And a 
peer cannot waive the trial by his peers. Kel. 36. in 


marg. 621. 1 Tr. 265. 2 Rufh. 94. 


But nobles who are not barons of parliament, ſhall not 
be tried by the peers of parliament. By the Common law, 
confirmed by parliament, 4 Ed. 3. 2 In/t, 50. 7 Co. 
15. 16. Calvin. 3 Inſt. 30. Nor a woman, noble by 
marriage, who has loſt her dignity by ſubſequent mar- 
riage under the degree of nobility, 2 /n/t. 50. Nor an 
archbiſhop or biſhop; for they are not peers inberitable. 
Sheld. J. P. If be be not accuſed in parliament, 4 Sel. 
3 vol. 2. p. 1541. 3 It. 30 For they make proxies 
after plea and withdraw themſelves. 3 loſt, 31. 80 a 
baron of parliament ſhall not be tried by his peers in an 
appeal, which is the ſuit of the party. 2 Izſt. 49. 9 
Co. 30. 5. Sta. P. C. 152. 4. 10 Ed. 4. 6.6, 3 
Inſt. 30. | | 
By ſtat, 7 V. 3. cap. 3. J. 11. it is enacted, That up- 
on the trial of any peers or peereſſes, all the peers who 
have a right to fit and vote in parliament, ſhall be duly 
ſummoned twenty days at leaſt before the trial, and every 
peer ſo ſummoned and appearing ſhall vote in the trial, 
firſt taking the oaths of allegiance and ſupremacy required 
by 1 . C. M. J. 1. c. 8. and ſubſcribing and repeating 
the Teſt enjoined by 30 Car. 2. ft. 2. c. 1. 
Not to extend to impeachments or other proceedings in 


| parliament. Nor to the treaſons of Fee the 


coin, the Great ſeal, Privy ſeal, Sign manual or rivy 


ſignet. | | | 
By the 6 Ann. cap. 23. f. 12. Peers ſhall be indicted in 


Scotland as in England. 

If a peer be impleaded by a commoner, yet ſuch cauſe 
ſhall not be tried by peers, but by a jury of the country; 
for tho? the peers are the proper pares to a lord of par- 
liament in capital matters, where the life and nobility of 
a peer is concerned; yet is matter of property the trial of 

fad is not by them, but by the inhabitants of thoſe coun- 


ties where the facts ariſe, fince ſuch peers living thro” the 
whole kingdom could not be generally cognizant of facts 


ariling in ſeveral counties, as the inhabitants themſelves 
where they are done; but this want of having noblemen 
for their jury was compenſated as much as poffible, by rea 
turning perſons of the beſt quality; therefore @ knight is 
necefſary to be ſummoned in any cauſe where a peer is party, 
G. Hist. C. B. 78,79. | 

It has been adjudged, that if a peer on arraignment be- 
fore the lords, refuſe to put himſelf on his peers, he ſhall 
be dealt with as one who ftands mute; for it is as much 
the law of the land, that a peer be tried by his peers, as 
a commoner by com moners; yet if one who has a tle 
to peerage, be indifted and arraigned as a commoner, 
and plead Not guilty, and put himſelf upon his country, 
it hath been adjudged, that he cannot afterwards ſuggeſt 
that he is a peer, and pray trial by his peers, 2 Hawk, 
PI. C. 425. 


The order and procgſi of this trial. 

On the trials of peers in criminal matters, all the peer: 
who have a right to fit and vote in parliament are to 
be duly ſummoned rawenty days at leaſt befor? the trial, 
to appear and vote at the ſame; every ſuch peer firſt ra- 
king the oaths required by the 1 V. & M. g. 1. c. 8, 
The peer being indicted for the treaſon or felony, before 


| commiſſioners of yer and terminer, or in the King's Bench, 
{ if the treaſon, Ic. be committed in the eounty of N. 
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Alger; then che King by commiſfon under the Great Seal, 
conſtitutes ſome peer (generally the Lord Chancellor) Lord 


High Steward, who is judge in theſe caſes; and the com- 


miſhon commands the peers of the realm to be attendant on 
him, alſo the Lieutenant of the Toxwer, with the priſoner, 
Se. A certiorari is awarded out of Chancery, to remove 
the indictment before the Lord High Steward: and another 
writ iſſues for bringing the priſoner; and the Lord High 
teward makes his precepts for that purpoſe, aſſigning a 
day and place, as in We/iminſter- Hall incloſed with ſcaf- 
folds, c. and for ſummoning the peers, which are to be 
twelve and above at leaſt preſent: At the day, the Lord 
High Steward takes place under a cloth of ſtate ; his com- 
miſſton is read by the clerk of the crown, and he has a 
white rod delivered him by the Uſher, which being re- 
turned proclamation is made, and command given for cer- 
tifying of indictments, Sc. and the Lieutenant of the 
Tower to return his writ, and bring the priſoner to the 
bar; after this, the ſerjeant at arms returns his precept 
with the names of the peers ſummoned, and they are called 
over, and anſwering to their names are recorded, when 
they take their places: the ceremony thus adjuſted, the 
High Steward declares to the priſoner at the bar, the 
cauſe of their aſſembly, aſſures him of juſtice, and en- 
courages bim to anfaver without fear ; then che clerk of the 
crown reads the inditment, and arraigns the priſoner, 
and the High Steward gives his charge to the peers; this 
being over, the King's counſel produce their evidence for 
the King; and if rhe priſoner hath Ax MATTER OF LAW 
to plead, he SHALL be aſſigned counſel; but if he pleads 
Not guilty, and has nothing farther, he ſhall be allowed 
30 counſel; for the court are inſtead of it; after evidence 
given for the King, and the priſoner's anſwer heard, the 
priſoner is withdrawn from the bar, and the Lords who 
are triers go to ſome place to conſider of their evidence: 
but the Lords can admit no evidence, but in the hearing of 
the priſener ; they cannot have conf: rence with the judges, 
or demand it, (who attend on the Lord High Steward, 
and are not to deliver their opinions before hand) but in 
the priſoner's bearing: nor can they ſend for the opinion 
of the judges, or demand it, but in open court: and the 
Lord Steward cannot collect the evidence, or confer with 
the Lords, but in the preſence of the priſoner ; who is at firſt 
to require juſtice of the Lords, and that no queſtion or 
conference be had, but in his preſence: Nothing is done 
in ihe abſence of the priſoner, until the Lords come to agree 


on their verdid; and then they are to be together as juries | 


until they are agreed, when they come again into court 


and take their places; and the Lord High Steward, pub- 


licly in open court, demands of the Lords, beginning 
with the pui/ne Lord, whether the priſoner, calling him 
by his name, be guilty of the treaſon, fc. whereof he is 
arraigned, who all give in their verdict, and he being 
found guilty by a majority of votes more than twelve, is 
brought to the bar again, and the Lord Steward acquaint- 
ing the priſoner with the verdict of his peers, paſſes ſen- 
rence and judgment accordingly : After which, an O Yes 
is made for diſſolving the commiſſion, and the white rod 
is broken by the Lord High Steward; whereupon this 


grand aſſembly breaks up, which is eſleemed the moſt | 
ſolemn and auguſt court of juſtice upon earth. 2 


Hawk. P. C. 471, 422, c. See Black. Com. 4 Y. 


256-7, 342. f 
Tne Lord High Steward gives no vote himſe!f on a 


trial by commiſſion; but only on a trial by the Houſe of 


Peers, while the parliament is fitting : Where a Peer is 


tried by the Houſe of Lords is full parliament, the houſe 
may be adjourned as often as there is occaſion, and the 
evidence taken by parcels; and it hath been adjudged, 
that where the trial is by commiſſion, the Lord Steward, 
after a verdict given, may take time to adviſe upon it, 
and hrs ice continues till he gives judgment, But the 
triers may not ſeparate upon a trial by commiſſion, after 
evidence given for the King; and it hath been reſolved, 
that the prers in ſuch caſe mult continue together, till they 
agtee, to give a verdict. State Trials, Vol. 2. 702. Vol. 


3. 657. 2 Hawk. 425. 
It is ſaid a writ of error lies in the King's Bench of 


. an attainder of a peer before the Lord High Steward, 
2 Hawk. P. C. 402. It a peer be attainted of treaſon or | 


ſelony, he may be brought before the | 
and demanded, what he has to ſay why nid 5 
not be awarded againſt him? And if he plead an = 
to fuch demand, his plea ſhall be heard, ang 3 
ordered by the court, upon its being adjudged n 
him. 1 H. 7. 22. pl. 1 F nt 
H. 7 pl. 15. Bro, Coro. 129. Fig Coro. 
49. Likewiſe the court of King's Bench may + 
2 pardon pleaded by a peer to an indictment in chat by wel 
99 — 12 4 2 15 rece.ve his plea of Not guilty 55 
ut only the Lord Steward on arrai 1 
Lords. 7 Inft. 49. N. e e e 
The ſentence againſt a peer for treaſon, is the ſame 
againſt a common ſubject; tho' 73 King forgive a 
but beheading, which is a part of the jadgment: fe 
other capital crimes, beheading is alſo the general wo 
niſhment of a pcer; but 33 H. 8. the Lord Darrg Wai . 
tainted of murder, and had judgment to be han ra 
d N my 1 by 5 the Lord Stourton being wh 
ainted of murder, had judgment againſt hi 
which ſentences were arcs go 5 "pra DER | 
If execution be not done; the Lord Steward may b 
Di x . a 
: Fo ogy it to be done according tothe judgment. 
Trial by peers is very ancient: In the reipn of - 
the Earl of Hereford for conſpiring to Lbs the * 
into Eagland, and depoſe the conqueror, was tried by his 
peers, and found guilty of treaſon, per judicium parium 
Juorum. 2 Inſt. 50. The Duke of Suflk, 28 H. 6. bes 
ing accuſed of high treaſon by the Commons, put him- 
ſelf upon the King's grace, and not upon his peers 
and the King alone adjudged him to baniſhment ; but he 
ſent for the Lord Chancellor, and the Lords who were in 
town, to his palace at Y/2/{min/ter, and alſo the Duke, and 
commanded him to quit the kingdom in their preſence: 
The Lords nevertheleſs entered a proteſt to ſave the 
privilege of their peerage; and this was deemed no legal 
Ganiſhment, for the King's judging in that manner was 
no judgment; he was extrajudicially bid to abſent him- 
ſelf out of the realm, and in doing it he was taken on the 
ſea and ſlain, The caſe of the Lord Cromwell, in the 
reign of K. Hen. 8. was very extraordinary; this Lord 
was attainted in parliament, and condemned and execut- 
ed for high treaſon, without being allowed to make any 
defence. It need only be obſerved that this attainder was 
by a Parliament under the power and influence of Henry 
the Eighth, a . ſcandal and diſgrace to {the hiſtory of our 
country, See Parliament Hiſt. 3 V. 163. And ſeveral 
great perſons during this reign were brought to trial before 
Lords Commiſſioners. Anno 32 Car, 2. the Lord Stafford 
was tried for treaſon ; and after evidence given for the 
King, and the priſoner had made his objections to the 
King's evidence, he inſiſted upon ſeveral poiots of law, 
viz, That 20 overt ad? was alledged in bis impeachment ; 
that they were not competent witneſſes who ſwore againlt 


him, but that they ſwore for money; and whether a man 


could be condemned for treaſon by one avitneſi, there 
not being two witneſſes to any one point, &c. But the 
points infiſled upon being over-ruled, he was found 
Guilty by a majority of twenty-four votes; fifty five againlt, 
thirty one for him. Sr. Tr. 3 V. 211. See his Lordſhip's 
ſpeech, Id. 215. We have only to obſerve that in 1685 the 
attainder was reverſed by an a& of Parliament which ex- 
preſsly alledged that he was innocent of the treaſon laid 
to his charge, and that the teſtimony whereon he was 
found guilty was falſe, He was executed on Tower 


Hill. 
Now by Stat. 7 W. 3. c. 3. No perſon ſhall be in- 
but on the 


diged, tried, or attainted of High Treaſon, 
oath of two witneſſes ; nor, ſhall one witneſs to one trea- 
ſon and another witneſs to another treaſon, be deemed 
two witneſſes, But this ſtatute is not to extend to any 
impeachment in parliament, nor to counterfeiting the coin, 
great or privy ſeal, Sc. wide the Stat. and titles Haren, 
Deſeent of Dignities, Lords, &c. 

Peerels. As we have noblemen, 
women, and theſe may be by 

3 Creation, Deſcent, or Marriage. 

And firſt, Hen. 8. made Anne Bullen, Marchioneſs of 
Pembroke: James 1. created Lady Complon, wile 1 


ſo we have noble 
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To. Compton, Counteſs of Buckingham in the life-time of 
her huſband, without any addition of honour to him; 
and alſo made Lady Finch Viſcounteſs of Maidſione, and 
afterwards Counteſs of Winchel/ea, to her and the heirs of 
her body. Geo. 1. made Lady Sculingburgb, Ducheſs of 
Xendal, A woman noble by creation or deſcent marrying 
one under the degree of nobility, ſtill remaineth noble; 
but if ſhe be noble by marriage only, ſhe loſeth her dig- 
nity if ſhe afterwards marry a Commoner ; though not if 
the ſecond huſband is noble, and inferior in dignity to 


the firſt. And by the courteſy of England, women noble 


by marriage always retain their nobility. 1 Inſt, 16, 50. 
6 Rep. 53. But ſee pot, If any Engliſh woman takes 
to huſband a French nobleman, ſhe ſhall not bear the 
title of dignity; and if a German woman, Cc. marry a 
nobleman of England, unleſs ſhe be made denizen, ſhe 
cannot claim the title of her huſband, no more than her 
dower, Ac. Lex Conflitution 80. | 

If a duke, marquis, earl, &c. marries, the wife ſhall 
be noble for her life And if a woman marries a duke, 
who dies, and afterwards ſhe marries a baron; yet ſhe 
continues a ducheſs, Co. Lit. 16. 6. 2 Inft, 50. If a 
duke, earl, Cc. who has the dignity in fee, has not a 
ſon, but ſeveral daughters; the King may confer the 
dignity on him who marries any of the daughters, as he 
pleaſes, 12 Co. 111, But if a woman, noble by mar- 
riage, afterwards takes a huſband ander the degree of na- 
bility, ſhe ſhall loſe her nobility. Co. Lit. 16. 6. 2 
Tnft. 50. Dyer 79. 5. Ow, 81, Otherwiſe if a woman, 
noble by deſcent, takes a huſband not noble. Co. Lit. 
16 5. 2 Inft. 50. per Brook, Ow. 82. Orif a Queen 
Dowager takes a huſband, noble or not noble; for he 
by her ſubſequent marriage ſhall not loſe her dignity. 2 
Inſt. 50. Vet if a woman, noble by deſcent, marries to 
an inferior degree of nobility, as, if the daughter of a 
duke marries a baron, ſhe ſhall have precedence only as 
a baroneſs, Ow. 82, | | 

A counteſs or baroneſs may not be arreſted for debt or 
treſpaſs ; for though in reſpect of their ſex, they cannot 
fit in parliament, yet they are peers of the realm, and 
ſhall be tried by their peers, c. But a capias being 
awarded againſt the Counteſs of Rutland, it was held that 
ſhe might be taken by the ſheriff; becauſe he ought not to 
diſpute the authority of the court from whence the writ iſſued, 
but muſt execute it, for he is bound by oath ſo to do; and 
although by the writ itſelf it appeared, that the party 
was a counteſs, againſt whom a capias would not generally 
lie, for that in ſome caſes it may lie, as for a contempt, 
Sc. therefore the ſheriff ought not to examine the judi- 
cial acts of the court. 6 Rep. 52. 

By 20 H. 6. cap. 9. a ducheſs, counteſs, or baroneſs, 
married or ſole, ſhall be put to anſwer, and judged upon 
indictments of treaſon and felony, before ſuch judges and 
peers as the peers of the realm ſhall be: And it hath been 
agreed, that a Queen Conſort, and Queen Dowager, 
whether ſhe continue ſole after the King's death, or take 
a ſecond huſband, and he be a peer or commoner ; and 
alſo all pcereſſes by birth, whether ſole or married to peers 
or commoners; and all marchioneſſes and viſcounteſſes are 
intitled to a trial by the peers, though not expreſly men- 
tioned in the act. 2 1. 50. Cromp. Jariſd. 33. 2 
Hawk, P. C. 423. See Black, Com. 1 C. 402 

A ducheſs, marchioneſs, counteſs or baroneſs, may 
retain two chaplains, by 21 Hen. 8. cap. 13. But it is 
ſaid that a baroneſs, Fe. may not retain chaplains 
during coverture. Wood's Infl. 44. 4 Rep. 89. Sed 
gu, if they are peereſſes by deſcent, or by creation, and 
not by marriage merely? Vide Chaplain, © 

Pene kozt & dure, ſee Paine fort & dure. 

Pela, A peel, pile or fort; and the citadel or caſtle 
in the e of Man was granted to Sir John Stanley by this 
name. Pat 7 H. 4, m. 18. 

Peles, Iſſues ariſing from, or out of a thing. Fitæb. 
Juſt. 205, WJ 

Pelf and Pelfre, / Pefra) In time of war, the Earl 
Marul is to have of preys and booties, all the gelded 
bealts, except hogs, &c. which is called pelfre. Old 
MS. And we read, that Tho; Venables arm. clamat 
quod fi aliquis tenent. five reſident. infra dominium five ma- 
nerium de Kinderton feloniam fecerit, & corpus ejus per 
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| #þ/ath Thomam Nor acm illud cupium, & cbnvicb. 


fuerit, habere pelfram, wiz, Omnia bona & catalla hu- 
juſmodi feifire, &e, Plac. in Icio; apud Ceſtr. 14+ 
Hen. 7 en, „ s on 
Pellage, The cuſtom or duty pa'dfor tins of leather. 
Rot. Parl. 11 fl. 4. | ; 1 CLE 
Pellicia, A pilch, Tunica vel indumentum pelliceum ; 


Binc Juper pelliceum, a ſar-pilch; or ſureplice. Spelman. 


Pelliparius, (Par: 15 Ed. 3. p. 2. u. 45-) A leas 
therſeller or ſkinner. © | 92 1 


Pellota, (Fr. Prius) The ball of the foot. See 4 


[aft. 308. $82; F my 
Pelt⸗wool, Is the w pulled off the ſkin, or pelt of 
dead ſheep. 8 H. 6. cap. 22. 15 


Pen, A word uſed by the Britains for a high moun- 
tain, and alſo by the ancient Gauls; from whence thoſe 


high hills, which divide France from aby are called the 


Appenines. Camd, Britan. | 

Penal Laws, Are of three kinds, viz. Pæna pecuni- 
aria, pena corporalis, and pana exilii, Cro. Jac. 415: 
And penal ſtatutes are made on various occaſions, to 
puniſh and deter offenders; and they ought to be con- 


| ſtrued ſtrictly, and not extended by equity; but the 


words may be interpreted beneficially, according to the 
intent of the legiſlators. 1 1», 54, 268. Where a 
thing is prohibited by ſtatute under a penalty, if the pe- 
nalty, or part of it be not given to bim who will ſue for 
the ſame; it goes and belongs to the King. Raf. 
Entr. 433. 2 Haws, 265, Bur the King cannot grant 
to any perſon, any penalty or forfeiture, &c, due by any 
ſtatute, before judgment thereupon had. 21 Fac. 1. 
c. 3. Though after plea pleaded, juſtices of affiſe, Wc, 
having power to hear and determine offences done againſt 
any penal ſtatute, may compound the penalties with the 
defendant, by virtue of the King's warrant or Privy Seal. 

The courts at Vefminſter (particularly the court of 


King's Bench) frequently give leave on motion, and an 


affidavit of circumitances, c. to, compound penal ac- 

tions. Compounding without ſuch leave, is puniſhable 

by indictment, n. 
There are penalties ordained by ſeveral penal acts of par- 


liament to be recovered in any court of record; but this 


is to be underſtood only of the courts at Vefminſier, and 
not of the courts of record of inferior corporations. Fenk. 
Cent. 228. The ſpiritual court may hold plea of a thing 
forbidden by ſtatute upon a penalty; but they may not pro- 
ceed on the penalty. . 2 Lev. 222. See Information, and 
Black. Com, 1 V. 88. 4. 422. n 
Penalty of Bonds, &c. If a man brings an ation 
of debt upon a bond for performance of covenants, the 
plaintiff ſhall recover the avhele penalty of his bond; be- 
cauſe in debt, the judgment muſt be according to the demand, 
and the demand 1s to be for the whole penalty; but on 
defendant's bringing a bill in equity, and praying an 
injunction to the ſuit at Common law, the court of 
equity uſually grants it till the hearing of the cauſe; and 
upon hearing cauſe, they will continue the injunction 


farther, and order a trial at law on a quantum damnifica- 


tus, for the jury to find what damage the plaintiff received 
by reaſon of the breach of covenant, &c, And they far- 
ther order, that after ſuch verdict given at Common law, 
both parties ſhall reſort back for the decree of that court: 
ſo that here muſt be ſeveral actions and ſuits at law and 
equity; whereas a bare attion of tovenant, without ſuing 
for the penalty of the bond, will make an end of the bufi- 
neſs in leſs time, and for a much leſs charge. 2 Lil. Ar. 
288, 289, | | 

By virtue of the Stat. 8 9 VV. z. c. 11. , 8. In 
actions on bonds for performance of covenants, the plain- 
tiff may aſſign as many breaches as he pleaſes, and jury 
may aſſeſs damages. Defendant paying the damages, exe- 
eution may be ſtayed, bat the judgment to remain, to 
anfwer any further breach, and plaintiff may bave Sci 
Fac. againſt the defendant. 

A perſon being intitled to the pena/ty by law, a court 


| of equity will not relieve againſt it, 2vithout paying prin- 
cipal, intereſt and ces; and where a penalty is recovered 


at law and paid, Chancery may decree the party to re- 


fund all, except the principal and intereſt, &c. Chan. 


Rep. 437. 'Fhis court will not generally carry the debt, 
beyond 
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beyond the penalty of a bond: Yet where a plaintiff came 
to be relieved againit ſuch penalty, though it was de- 
creed, it was on the payment of che principal money, 
intereſt, and coſts; and notwithſtanding they exceeded 
the penalty, this was affirmed. 1 Fern. 350. Abr. Caf. 
By. 92. See 16 Fin. Abr. tit. Penalty, and Black. Com 
3 Y. 435+ 

Penance, Is an ecclefiaſtical puniſhment, which af- 
ſects the body of the penitent; by which be ig obliged 
to give à public ſatigfaction to the church, for the ſcan- 
dal be hath given by his evil example. So in the pri- 
mitive times, they were to give teſtimonies of their re- 
formation, before they were re-admitted to partake of 
the myſteries of the church. In the caſe of inc:ſt, or 
Incontinency, the finner is uſually injoined to do a public 
penance in the cathedral or pariſh church, or public 
market, bare legged and bart beaded in a white ſheet, and 


to make an open confeſſion of his crime. in a preſcribed 


form of words; which is augmented or moderated ac- 
cording to the quality of the fault, and the diſcretion of 


the judge. 


So in ſmaller faults, a public ſatisfaQion or penance, | 


as the judge ſhall decree, is to be made before the mini- 
fter, churchwardens, or ſo.ne of the pariſhioners, reſpect 


being had to the quality of the offence, as in the caſe of 


defamation. or laying violent hands on a miniſter, or | 


the like. God. Append. 18. Wood's Inſt. 507. Penance 
may be changed into a ſum of money, to ve appliea to 
pious uſes called commuting. 3 laſt. 150. 4 Iaſt 336. 
See Prohibition, and Black. Com. 4 V. 103, 217, 272, 
6. 
: Penance, At Common law, where a perſon ſtands mute. 
See Paine Fort & Dare. | | 
nerarius, An enſign bearer; as 7ohn Parient was 
aire of the Body, and Penerarius to King Rich. 2. 
Pennp⸗ weight. As every pound contained twelve 
ounces, each ounce was formerly divided into twenty 
parts, called penny-wweights ; and though the perny-weight 
be altered, yet the denomination ſtill continues. Every 
penny-weight is{ub divided into twenty-four grains, Coed. 
Penon, (mentioned in ſtat. 11 Ric. cap. 1.) Is a ſtand- 
ard, banner, or enſign, carried in war. Cowell. 
Penſa ſatis, Caſei, &r. A wey of ſalt, or cheeſe, 
containing 256 pounds. Covell. 
Penſam, 4 penſam. Tbe ancient way of paying in- 
to the Exchequer as much money for a pound ſterling, as 
weighed twelve ounces Trey. Payment of a pound de 
numero, imported juſt twenty ſhillings; ad /calam twenty 
Nillings and fix-pence; and ad penſam, imported the full 
weight of twelve ounces. See Lownde's Ey on Coin, 
. 4. See Scalam. | 
Penſion, (Fr. Penſion) An allowance made to any one 
without an equivalent. Johnſ. And to receive penſion 
from a foreign prince or ſtate, without leave of our king, 
has been held to be criminal, becauſe it may incline a man 
to prefer the intereſt of ſuch foreign prince to that of bis own 
country, 1 Hawk. P. C. 58. See Black. Com. 4 V. 
122, 175. Six-pence in the pound to be deducted out of 
all ſalaries. 7 Gro. flat. 1. cap. 27. ed. 19. 12 Geo, 1. 
c. 2. What penſions are chargeable with the land- tax, 
and what exempt, 30 Geo. 2. cap. 3. td. 3, 94. 95. 
6, 97. e 
. Parſons having penſions from the crown are declared 
incapable of being elected members of parliament, c. 
by ſtatute 1 Geo. 1. c. 56. See Parliament 


Penſion of Churches, Are certain ſums of money 
paid to clergymen in lieu of tithes, And ſome churches 


have ſettled on them annuities, penffons, &c. payable by 


ether churches which penfions are due by virtue of ſome 
decree made by an eccleſiaſtical judge on a controverſy for 
tithes, by which the tithes have been decreed to be en- 
joyed by one, and a penſion inſtead thereof to be paid to 
another; or they have ariſen by virtue of a deed made by 
conſent of the parſon, patron and ordinaty; and if ſuch 
penſion hath been uſually paid for twenty years, then it 
may be claimed by preſcription, and be recovered in the 
ſpiritual court, or a parſon may proſecute his ſuit for a 
penſion by preſcription, either in that court or at Common 
law, by writ of annuity; but if he takes his remedy at 


law, he ſhall ncver afterwards ſue in the ſpiritual court: 


* 


7 
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If the preſcription be denied, that m 
the Common law. F. N. B. 51. Had. 2 . by 
120. A ſpiritual perſon may ſue in the ſpiritual "6 
for a penfion originally granted and confirmed b 8 | 
dinary; but where it is granted by a temporal *. 8 
clerk, he cannot; as if one grant an annuity to a « A A 
he mult ſue for it in the temporal courts, Gra, Er. 
675. If a parſon or vicar have a Pegſion out of Fi 5 
church, and it is not paid, they may bring a writ * 4 
nuity; becauſe a peniion iſſuing out of a rector th 
Jones thing 6 o rent; for it may be demanded in b M's 
of entry, and a common recovery ma | | 
2 Nel. Abr. 1243. mn 
Upon a bill in the Excheguer for a penſion, in: 
of a vicarage, it has 5 thas ert 4 
glebe nor tithes, but only offerings, c. yet the view is 
chargeable; and a ſuit may be brought in this court 8 
well as at Common law, Cc. for a penſion by 8 
tion, Hardr. 230. A penſion out of an appropriation b 
preſcription is ſuable in the ſpiritual court; and i | 
the duty is traverſed, it may be tried there. 1 Salk 8 
A libel was had in the ſpiritual court for a penſion — 
which the plaintiff made a title by preſcription : and a 
prohibition was prayed, for that rhe court had no cogniſance 
of preſcriptions ; but adjudged, that they having cogni- 
ſance of the principal, it ſhall draw the acceſſary. j 
Vent. 3. The curate of a chapel of eaſe libelled againſt 
the vicar of the pariſh for the arrears of a penſion, which 
he claimed by preſcription z though a prohibition was 
granted, becauſe the curate is removeable at the will of 
the parſon, therefore cannot preſcribe; he muſt bring a 
quantum meruit. 2 Salk, 506. The ſtatute 13 Ed. I. A. 4. 
appoints a remedy for penſions in the eccleſiaſtical court, 
And the 34 & 35 H. 8. c. 19. gives damages to the vz. 
lue and colts, Sc. See Exch faftical Courts, and Black 
Com. 1 F. 281. 4 J. 40. N : 
Penſtons of the Jnns of Courts, Are annual pay- 
ments of each member to the houſes, And alſo that 
which in the two Temples is called a parliament, and in 
Lincoln's Inn a council, in Gray's Ian is termed a penſion, 
being uſually an aſſembly of the members to conſult of 
the affairs of the ſociety. ; 
Pcuſloner, from penſon, one who is ſupported by an 
allowance at the will of another; a dependant. Jobn/on 
cices Collier. | 
A ſlave of flate hired by a ſtipend to obey his maſter. 
Tobnſan cites Pope. | 
Penſtoners, ( Penſfonarii) Are a band of gentlemen 
ſo called, who attend as a guard on the King's perſon ; 
They were inflituted anno 1539, and have an allowance 


| of fifty pounds a year, to maintain themſelves and two 


horſes for the King's ſervice. See Stow's Annals 973. 
Penſton-mrit. When a penſion writ is once iſſued, 
none ſued thereby in any inns of court, ſhall: be dil. 
charged or permitted to cone into commons, till all du- 
ties be paid. Order in Gray's Inn, wherein it ſeems to 
be a peremptory order againſt ſuch of the ſociety as are in 
arrear for penſons and other duties. Cowell, 
Pentecoſtals, Pentecoſtalia Were certain pious ob- 
Jations made at the feaſt of Pentecofl, by pariſhioners to 
their prieſt, and ſometimes by inferior churches or pa- 
riſhes, to the principal mother church, Which oblations 
were alſo called Whit/on farthings, and were divided into 
four parts, one to the pariſh-prielt, a ſecond to the poor, 
a third for repair of the church, and a fourth to the bi- 
ſhop. Stephens of Procurations and Pentecofials. See Ken- 
net's Glefſary in Pentecoflalia. 
Penp, (Saxon Penig) Was our ancient current ſilver, 
2 Infl. 575. The Saxons had no other fort of ſilver 2 
It was equal in weight to our three - pence: Five mee 
one ſhilling Saxon, and thirty made a mark, which they 
called mancuſe, and weighed as much as three of out 
half-crowns, The Enghfs penny called ſterling, Oe” 
without clipping, and weighs 32 grana frumenti in , ot 
Jpice ; twenty pence make an ounce, and twelve 2 
make a pound. Stat. Ed. 1. It was made with a rv 
in the middle, and broke into half-pence and farthings. 
Cowell. Vide Mat. Paris 1279. And ſee Dans. 
Perambulation, (Perambulatio) Signifies a tra“ 2 
through, or over: As perambulation of the fo. * 
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ing or walking about the foreſt, and the utmoſt 
Rs x by Juſtices, or other officers thereto aſſigned, 
to ſet down and preſerve the metes and bounds thereof, 
17 Car. c. 16. 20 Car. 2. k. 3. 4 Infl. 30. 

Perambulation of pariſhes is to be made by the miniſter, 
church-wardens and pariſhioners, by going round the ſame 
once a hear, in or about Aſcenſion week : And the pa- 
riſhioners may well juſtify going over any man's land in 
their perambulation, according to uſage ; and it is ſaid 
may abate all nuſances in their way, Cro. Eliz, 441, 

There is alfo a perambalation of maniri; and a writ per- 
ambulatione facienda, which lies where any incroachments 
have been made by a neighbouring lord, Ye. then, by 

the afſent of the lords, the ſheriff ſhall take with him the 
arties and neighbours, and make a perambulation, and 
ſettle the bounds; Alſo a commiſſion may be granted to 
other perſons to make perambulation, and to certify the 
ſame in the Chancery, or the Common Pleas, Sic, And 
this commiſſion is' iſſued to make perambulation of towns, 
counties, &c. New Nat. Br. 206. 1 

If tenant for life of a lordſhip, and one who 1s tenant 
in fee-fimple of another lordſhip adjoining, ſue forth this 
writ or commiſſion, and by virtue thereof a perambula- 
tion is made, the ſame ſhall not bind him in reverſion : 
Nor ſhall the perambulation made with the aſſent of tenant 
in tail, bind his heir. id. And it is ſaid this aſſent 
of the parties to the perambulation ought to be acknow- 
ledged and made perſonally in Chancery, or by dedimus po- 
zefatem; and being certified, the writ or commiſſion iſ- 
ſues, c. The writ begins thus: The King to the ſherif, 
c. We command you, that taking with you twelve diſcreet 
lawful men of your county, in your proper perſon you go to the 
land of A. B. of, &c, And the land of C. D. of, &c. And 
upon their oaths you cauſe to be made preambulation beravixt 
the lands of the ſaid A. in, &c. and of the ſaid C. in, &c. 
So that it be made by certain metes, or bounds and diviſions, 
&c. And make known to our juſtices at Weſtminſter, Sc. 

If perambulation be refuſed to be made by a lord, the 
other lord who is grieved thereby ſhall have a writ againſt 
him, called de Rationabilibus Divifis., See F. N. B. 133. 
Reg. Orig. 157. and Rationabilibas Divifis. a "7 

ueſtions as to boundaries, limits, &c. are now in 
general determined, by actions of treſpaſi, ejedment, 
«ED s | | 

Perca, For pertica, a perch of land. Et unam 

atram prati per majorem percam. Mon. Angl. tom. 2. 
ag. 87. | | 7 | 

b D Is a place in a river made up with banks, 
c. for the better preſerving and taking fiſh, Paroch. 
Antiq. 120. | : 

Perch, Is a rod or pole of ſixteen feet and a half in 
length, whereof forty in length and four in breadth, 
make an acre of ground, Cromp. Furi/d. 222. But by 
the cuſtoms of ſeveral counties, there 1s a difference in 
this meaſure: In Staffordſhire it is twenty-four feet; and 
in the foreſt of Sherwood twenty five feet, the foot there 
being eighteen inches long: And in Hereforafhire, a perch 
of ditching is twenty one feet ; the perch of walling fix- 
teen feet and a half; and a pole of denſhiered ground is 
twelve feet, fc. Shene. f | 

Per cui & poſt, Writs of entry ſo called. See 

ntry. - 

Per my et per tout, Jointennants are ſaid to be ſeiſed 
per my et per tout, by the half or moiety, and by all that 
is, they each of them have the entire poſſeſſion, as well 
of every parcel as of the whole. - They have not, one of 
them a ſeifin of one half or moiety, and the other of the 
other moiety ; neither can one be excluſively ſeiſed of one 
acre, and his companion of another; but each has an 
ndivided moiety of the whole, and not the whole of an 
undivided moiety. Black, Com. 2 V. 182. 

Yer quod, Are words made uſe of by a plaintiff in his 
declaration in the avering of particular damage to have 
happened, without which his ation would not have been 
maintainable. As in ſlander, to ſay that ſuch a clergy- 
man is a baſtard, he cannot for this bring any action 
againſt me, unleſs he can ſhew ſome ſpecial loſs by it: 
in which caſe he may bring his action againſt me, for 
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| to ſuch a living. 4 Rep. 17. 1 Lev. 248. and ſee Blacks 
Com. 3 V. 124, r. | 

Perdings, Signifies the dregs of the people, wiz; 
Men of no ſubſtance. - Leg. H. 1, c. 29. | 

Perdonatio Uttagariz; Is a pardon for 4 man who 
for contempt in not yielding obedience to the proceſs 
of the King's court is outlawed, and afterwards of his own 
accord ſurrenders. Reg. Orig. 28, Leg. Ea. Confef: 
c. 18, 19. 7 — 

Peremptozy, / Peremptorias, from the verb. perimere; 
to cut off,) Joined with a ſubſtantive, as action or excep- 
tion, ſignifies a final and determinate act, without hope 


tory action. Nat. Breu. 354. 38, 104, 108. and fonſuit 
peremprory, Idem, 5. 11. A peremptory exception; Brattong 
lib. 4. cap, 20. Smith de Rep. Angler, lib. 2. cap. 13. 
calleth that a peremptory exception, which makes the ſtate 
and iſſue in a cauſe,  Corvell. wp 
If defendant in an action, tender an iſſue in abatement; 
and the plaintiff demurs, if on arguing the demurrer the 
iſſue is over-ruled as not good; the court will give de- 
fendant a day over to anſwer peremptorily, viz. to plead 
to the merits of the cauſe; the former plea which was 
overuled, being only in abatement of the writ: But it 
is otherwiſe where ſuch an iſſue and demurrer is in bar of 
the action; for there the merits of the cauſe are put on 
it. Trin. 24 Car. 1; B. R. 2 bill. Abr. 190. A pe- 
remptory day is when buſineſs by rule of court is to be 
ſpoke to at a preciſe day; but if it cannot be ſpoken to 
then, the court at the prayer of the party concerned. 
will gire a farther day without prejudice to him; and 
this is called the putting off a peremptory, and is moved for 
by counſel at the riſing of the court, when it is granted 
of courſe, 2 Lill. Tbid, 
Peremptozy Challenge. In criminal caſes, of at leaft 
in capital ones, there is, in favorem vitæ, allowed to the 
priſoner an arbitrary and capricious ſpecies of challenge 
to a certain number of jurors, without ſhewing any cauſe; 
which is called a Peremptory Challenge : A proviſion fall 
of that tenderneſs and humanity to priſoners, for which 
the laws of England are juſtly famous. See Blath, Com. 
4 J. 346, Cc. 389. | 4 
Peremptozy Mandamus; If the inferior judge or 
other perſon to whom a writ of mandamus is direQed, 
returns or ſignifies an inſufficient reaſon, then there iſſues 
a peremptory mandamus, to do the thing abſolutely; to 
which no other return will be admitted, but a certificate 
of perfect obedience and due execution of the writ; 
Black. Com. 3 V. 111. 265 | 4 
Peremptozy Wzit, A ſpecies of original writs, called 
a /i fecerit te ſecurum, from the words of the writ z which 
directs the ſheriff to cauſe the defendant to appear in court, 
without any option given him, provided the plaintiff 
gives the ſheriff ſecurity effeQually to proſecute his claim. 
This writ is in uſe where nothing is ſpecifically demanded; 
but only a ſatisfaction in general: to obtain which and 
miniſter complete redreſs, the intervention of ſome judica- 
ture is neceſſary. Black, Com, 3 V. 274. and tit. Optional 
Writ. | x | 
Perkeſtion of the King, Beſides the attribute of ſo- 
vereignty, the law alſo aſcribes to the king, in his po- 
litical capacity, abſolute perfection. The King can do 
no wrong, Which ancient and fundamental maxim is 
not to be underſtood, as if every thing tranſacted by the 
government was of courſe juſt and lawful, but means only 
two things. Firſt, that whatever is exceptionable in the 


conduct of public affairs, is not to be imputed to the 


King, nor is he anſwerable for it perſonally to his people : 
for this doctrine would totally deſtroy that conſtitutional 
independence of the crown, which is neceſſary for the 
balance of power, in our free and active, and therefore 
compounded, conſtitution, And ſecondly, it means that 
the prerogative of the crown extends not to do any in- 
jury: it is created for the benefit of the people, and there- 
fore cannot be exerted to their prejudice. Plowd. 487, 
and wide Black. Com. 1 V. 246. WY 

Perinde valere, Is a term in the Ecelgſſaſtical law 
and ſignifies a diſpenſation granted to a clerk, who being 


ſaying he was a baſtard per quod he loſt the preſentation 


defective in capacity for a benefice, or other eccleſiaſtical 
2 O function; 


of renewing or altering, So Fitæberbert calleth a perenp- 
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function, is de fafo admitted to it; and it hath the ap- 
pellation from the words, which make the faculty as ef- 
fetual to the party diſpenſed with, as if he had been 


p E R 


ſons pretending to a legal authority of adminiftring ach 


. —T5. 


actually capable of the thing, for which he is diſpenſed 


with at the time of his admiſſion. 25 H. 8. cap. 21. it 
js called a Qvrze. | . 

Perindinare, To ſtay, remain, or abide in a place. 
Patri qui tune Londiniis perindinavit nuntios dirigens. 
Matt. Weſtm. anno 1016. Forteſcue, cap. 36. 

Periphzaſts, Circumlocution ; uſe of many words to 
expreſs the ſenſe of one. Jobn/. : 

No periphtaſis, or circumlocution, will ſupply words of 
art, which the law hath appropriated for the deſcription 
of offences in inditments: No periphraſis, intendment or 
conclufion ſhall make d an indictment, which doth 
not briog the fact within all the material words of a ſta- 


tute: unleſs the ſtatute be recited, c. Cro, Eliz. 535, | 


749. 2 Hawk. P. C. 224, 2496 
Perjury and (uboznation, Perjury, C Perjurium ef 
mendacium cum juramento firmatum, ) Is acrime committed, 
when @ lawful oath is adminittred by any who hath au- 
thority, to a perſon in any judicial proceeding, who ſwears 
ab/olutely and falſely, in a matter material to the iſſue, or 


| cauſe in queſtion, by their own act, or by the ſubornation 


of others. And if a man call me perjured man, I may 
have an action on the caſe, but ff mu? be intended con- 
trary to my oath in a JUDiCIAL PROCEEDING : But for 


calling me a for/worn man, no action lies; becauſe the 


for ſevearing may be extra judicial. 3 Inli, 163, 
Perjury by the Common law is defined a wwilfu! falſe 
oath by one who, being lawfully required to depoſe the 
truth in any proceeding in @ court of juſtice, ſwears ab- 
ſolutely in a matter of tome conſequence to the point in 
que{ion, whether he be believed or not. 2 Hawk, P. C. 
272. | 

Rae of perjury by the Common law is an of- 
fence in procuring @ man to take a fai/: oath amounting to 
perjury, who actually takes ſuch oath ; but if the perſon, 
incited to take ſuch oath, do not actually take it, the 
perſon by whom he was ſo incited is not guilty of ſub- 
ornation ; yet he is liable to be puniſhed, not only by 
fine, but alſo by infamous corporal puniſhment, 1 Rel, 
Abr. Ci, 57. Yelv. 72. Cro. Jac. 158. 2 Keb. 399. 
3 Med. 122, 1 Hawk. P. C. 177. See Black, Com, 4 


136, 138, 196. 


1. What is perjury by the Common law, and how reſtrained 


and puniſhed. 
2. How reſtrained and puniſhed by fiatute. 


1. What is perjury by the Common law, and how reſtaained 
| and puniſbed. 


it, It is neceſſary to conſtitute the offence perjury, that 
the fal/e oath be taken wilfully. vis. with ſome degree 
of deliberation, not merely owing to ſurprize or inadver- 
tency, cr a miſtake of the true itate of the queſtion, 5 


Mod. 350. 


2dly, The oath muſt be taken either in a judicial pro- 
ceeding, or in ſome other public proceeding of the like 
nature, wherein the King's honour or intereſt is concern- 
ed; or before commiſſioners appointed by the King to in- 


quire of the forfeitures of his tenants, or of defective titles | 
wanting the ſapply of the King's patents ; but it is not 


material whether the court, in which a falſe oath is taken, 


be a court cf record or not, or whether it be a court of 


Common law, or a court of equity or Civil law, Oc. 
or whether the oath be taken in face of the court, or 
out of it, before perſons authorized to examine a matter 
depending init; as before the ſheriff on a writ of inquiry, 
c. or whether it be in relation to the merits of a cauſe, 
or in a collateral matter ; as where one, who offers him- 
ſelf ro be bail for another, ſwears that his ſubſtance is 
greater than it is, &c. but neither a fal/e oath in a mere 
private matter, as in making a bargain, &c. nor the breach 
of a promiſſory oath, whether public or private, are pu- 
niſhable as perjury. 1 Hawk. P. C. 173. 

34ly, The oath ought to be taken before perſons laau- 
fully authorized to adminiſter it; for if it be taken before 
perſons ating merely in a private capacity, or before per- 


3 


* 
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| 


oath, but having no ſuch authority, it is not nun; 
as perjuryz yet a falſe oath taken before 3 


whoſe commiſſion at the time is in ſtrictneſs determined 


by the demiſe of the King, is perjury; if 
ſuch time as the 9 — Np of on . 
for it would be of the utmoſt ill conſequence 151 0 
caſe, to make their proceedings wholly void. : H 8 
P. C. 173-4. m_ 

4thly, The oath ought to be taken by a 
to depoſe the truth; x re a falſe wird 23 
der the notion of perjury, becauſe the jurors ſwear -- 
depoſe the truth, but only to judge truly of the depoſitio ** 
ot bers; but a man may be as well perjured by an —4 4 
his own cauſe, as in an anſwer in Chancery or in ws 
anſwer to interrogatories concerning a contempt Or in ks 
affidavit, Wc. as by an oath taken by him as witneſs n 
another's cauſe, 1 Hawk. P. C. 174. N 

Fchly, It is not material, whether the thing ſworn 3 

true or falſe, where the perſon who ſwears it in truth 
knows nothing of it. 1 Hawk. P. C. 175. | 

othly, The oath muſt be taken ab/elutely and direah, « 
therefore if a man only {wears as he thinks, remembers os | 
believes, he cannot be guilty of perjury, 1 Hawk, P. C. 
175. 
7thly, The thing ſworn ought to be ſome wa 41; 
for if it be wholly foreign — the . 
terial, and neither pertinent to the matter in queſtion, 
or tending to aggravate or extenuate the damages, not 
likely to induce the jury to give credit to the ſubſtanti;] 
part of the evidence, it cannot amount 10 perjury, becauſe 
it is wholly infignificant;. as where a witneſs introduces 
his evidence, with an impertinent preamble of a tory 
concerning previous facts, no way relating to what is na- 
terial, and is guilty of a falſity as to ſuch facts; but a 
witneſs may be guilty of perjury in reſped to a falſe with 
concerning a mere circumflance, if ſuch oath have a plain 
tendency to corroborate the more material part of the 
evidence; as if in treſpaſs for ſpoiling the plaintiff's 
cloſe, with defendant's ſheep, a witneſs ſwears that he 
ſaw ſuch a number of defendant's ſheep in the cloſe, ard 
being aſked how he knew them to be defendant's, ſwears 
that he knew them by ſach a mark, v.hich he knew to 
be the defendant's, where in truth defendant never uſed 
any ſuch mark. 1 Haul. P. C. 175. 

8chly, It is not material whether the falſe oath was 
credited, or not, or whether the party, in whoſe preju- 
dice it was taken, was in the event damaged by it; for 
the proſecution is not grounded on the damage to the 
party, but on the abuſe of public juſtice, 1 Hawke 
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2. How refirained and puniſhed by flatute. 


By the 5 Elix. c. g. it is enacted, That whoever 
ſhall znl/awfully and corruptly procure any witneſs, to com- 
mit any wilful and corrupt perjury, or ſhall unlawfully or 
corruptly procure or ſuborn any witneſs, who ſhall be 
ſworn to tellify in perpetuam rei memoriam, ſhall for ſuch 
offence, being thereof lawfully convicted or attainted, 
forfeit the ſum of 40 J. And if ſuch offender ſo convicted 
or attainted, ſhall not have goods, Cc. to the value of 
40 J. then ſuch perſon ſhall ſuffer impriſonment by the 
ſpace of one half year, without bail, and ſtand upon the 
pillory the ſpace of one hour in ſome market town next 
adjoining to the place where the offence was committed, 
in ofen market there, or in the market town itſelf where 
the offence was committed,” | 

And, That no perſon, ſo convicted or attainted, ſhall 
be received as a witneſs in any court of record, till ſuch 
judgment ſhall be reverſed, and that on ſuch reverſal the 
party grieved ſhall recover damages againſt the party who 

rocured the judgment ſo reverſed to be firſt given. 

And, That if any perſon ſhall either by the ſuborna- 
tion, unlawful procurement, ſiniſter perſuaſion, or Means 
of any other, or by their own af, conſent or ns 
wilfully and cerruptly commit wilful perjury, "et £ 
every offender being duly convicted ſhall forfeit WHO 
bave impriſonment by the ſpace of fix months, witho 


bail, and the oath of ſuch offender ſhall not from mm 


1 


forth be received in any court of record, until ſueh judg- 

ment be reverſed, &c. on which reverſal the party 

grieved ſhall recover damages in the manner before- men- 
ioned. | 14 | 

"Abs That if ſuch offender ſhall not have goods or 

chattels to the value of 20/., then he ſhall be ſer on the 
illory, where he ſhall have both ears nailed, (am 

One moiety of the forfeitures to the King, the other to 
the perſon grieved, who, will ſue for the ſame, &c, and 
that as well the judge of every court where any ſuit ſhall 
be, and whereon any ſuch perjury ſhall be committed, 
2s alſo the juſtices of aſſiſe and gaol- delivery, and juſtices 
of peace at their quarter-ſefſions, may enquire of, hear 
and determine offences againſt the act. 

The act ſhall no way extend to any ſpiritual or eccle- 

ſiaſtical court, but every offender ſhall be puniſhed by 
ſuch uſual laws as are uſed in the ſaid courts; 
The ſtatute ſhall not reſtrain the authority of any judge 
having abſolute power to puniſh perjury before the 
making thereof, but every ſuch judge may proceed in the 
puniſhment of all offences puniſhable before making the 
ſtatute, as they might have done to all purpoſes, fo that 
they ſet not on the offender /z/5 puniſhment than contained 
in the act. | 

In the conſtruction of this ſtatute, the following opinions 
have been holden : 

That every indictment, or action, on this ſtatute 2 
exatly purſue the words of it; therefore if it alledge, that 
the defendant depoſed ſuch a matter fal/o & geceptive, or 
faiſo & corrupte, or falſo & woluntarie, without ſaying, 
woluntarie & corrupte, it is not good, though it con- 
cluded, that fic woluntarium & corruptum commiſit perju- 
rium contra formam flatuti, &c. Alſo it is neceſſary ex- 
preſily to ſhew, that defendant was ſworn; and it is not 
ſufficient to ſay, that rao per /e ſacro evangelio depoſuit. 
Cro. Eliz. 147. Hetl. 12. Savil 43. 2 Leon. 211. 
1 Show. 198. Cro. Eliz. 105. | 

But there is no need to ſhew, whether the party took 
the falſe oath through the ſubornation of another, or of 
his own act, though the words of the ſtatute are, ©* /F 
perſons by ſubornation, &c, or their own ad, c. ſhall 
commit wilful perjury ;*? for there being no medium be- 
tween the branches of this diſtinction, they expreſs no 
more than the law would have implied, therefore operate 
nothing. 3 Bulſl. 147. | 

It hath been adjudged that a man cannot be guilty of 
perjury within this ſtatute, in any caſe wherein he may 
not poſſibly be guilty of ſubornation of perjury within it; 
for it 1s reaſonable to give the whole ſtatute the ſame 
conſtruction; neither can it be well intended, that the 
makers of the ſtatute meant to extend its purview farther 
as to perjury, which they ſeem to eſteem the Ir crime, 
than to ſaubornation of perjury, which they ſeem to eſ- 
teem the greater; therefore ſince the clauſe concerning 
ſubornation of perjury mentioning only matters depend- 
ing by writ, bill, plaint, or information, concerning 
hereditaments, goods, debts, or damages, c. extends 
not to perjury on an indictment or criminal information 
the clauſe concerning perjury, though penned in more 
general words, hath been adjudged to come under the 
like reſtriction: Alſo fince the clauſe concerning ſuborna- 


tion of perjury relates only to perjury by witneſs, that 


concerning perjury ſhall extend only to the like perjury ; 
therefore not to perjury in an anſwer in Chancery; or in 


{wearing the peace againſt a man; or in any pre- 


ſentment by homage in a court baron; or in wager of law, 
or in ſwearing before commiſſioners of inquiry of the 
King's title to lands; and by the opinions of ſome, a 
falſe affidavit againſt a man in a court of juſtice is not 
within the ſtatute ; but if ſuch affidavit be by a third per- 
ſon, and relate to a cauſe depending in ſuit before the 
court, andeither of the parties in variance be grieved, in 
reſpe& of ſuch cauſe, by reaſon of the perjury, it may 
ſtrongly be argued that it is within the purview. of the 
ſtatute, alſo a falſe oath before the ſheriff, on a writ of 
inquiry, is within the ſtatute. 5 Co, 99. Cro. Fac. 120. 


3 Taf. 164. 2 Leon. 201, Telv. 120. Cro, Eliz. 148. 


2 Rol. Abr. 77. 


It hath been collected from the clauſe which gives an 


action to the party grieved, that no fal/e oath is within 


{ 
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the Patute, which doth not give Jome perſon a jus caiſe of 
complaint; therefore, if the thing ſworn be true, though 
it be not known by him who ſwears it to be ſo, the oath 
is not within the ſtatute, becauſe it gives no juſt cauſe of 
complaint to the other party, who would take adyans 
tage of another's want of evidence to prove the trath 3 
from the ſame ground no falſe oath can be within the ſta- 
| tute, unleſi the party againſt whom it was fawvorh Suffered 
 Jome-diſadvantage by it; therefore in every proſecution ori 
the ſtatute, you muſt ſet forth the record wherein you 
ſuppoſe the perjury to have been committed, and muſt 
prove at the trial, that there is ſuch a record, either by 
actually producing it, or an atteſted copy; alſo in the 
pleadings you muſt not only ſet forth the point wherein 
the falſe oath was taken, but muß alſo ſbew how it 
conduced to the proof or diſproof of the matter in queſtion 3 
and if an action on the ſtatute be brought by more than 
one, you muſt ſhew how .the perjury was prejudicial to 


tends only to aggravate or extenuate the damages, is as 
much within the ſtatute as a perjury which goes directly 
to the point in iſſue; and a perjury, in a cauſe wherein 
an erroneous judgment is given, is a good ground of pro- 
ſecution upon the "ſtatute till the judgment be reverſed, 
1 Haw#, P. C. 181. 

If perjury be committed, that is within this ſtatute; 
but concludes not contra formam flatuti; yet it is a good 
indictment at Common law, but not to bring him within 
the corporal puniſhment of the ſtatute, 2 Hale“, Hist. 
P. C. 191-2. 
perſons from committing wilfal and corrupt perjury, of 
ſubornation of perjury, it is enacted, That befides the 
puniſhment to be inflicted by law for ſo great crimes, it 
ſhall be lawful for the court or judge before whom any 
perſon ſhall be convicted of ai and rorrupt perjury, of 
ſubornation of perjury, to order ſuch perſon to be ſent to 
ſome houſe of correction, for a time not exceeding ſeven 
years, there to be kept to hard labour during the time; 
otherwiſe to be tranſported for a term not exceeding feven 
years, as the court ſhall think proper; therefore judg- 
ment ſhall be given, that the perſon convicted ſhall bg 
committed or tranſpor:ed accordingly, befides fuch 
puniſhment as ſhall be adjudged to be inflicted on ſuch 
perſon agreeable to the laws in being; and if tranſporta- 
tion be directed, the ſame hall be executed in ſuch man- 
ner as is provided by law for tranſportation of felons $ 
and if any perſon ſo committed or tranſported ſhall vo- 
luntarily eſcape or break priſon, or return from iranſ- 
portation before the expiration of the time, ſuch perſon 
being lawfully cos victed ſhall ſuffer death as a felon, and 
ſhall be tried for ſuch felony in the county where he ſo 
eſcaped, or where he ſhall be apprehended.” | 


the ſubſlance of the offence charged, and by what court, or 
before whom the oath was taken, (averring ſuch court 
or perſon to have authorily to adminiſter the ſame) together 
with the proper averment to falſify the matter wherein the 
perjury is affigned, without ſetting forth the bill, anſwer, 
information, indictment, declaration, or any part of any 
record or proceeding; and without ſetting forth the com- 
miſſion or authority of the court or perſon before whom 
the perjury was coinmitted, | 

See. 2. In every information or indictment for ſubor- 
nation of perjury, it ſhall be ſufficient to ſet forth the ſub- 
fence of the offence charged, without ſetting forth the bill, 
anſwer, information, indidment, declaration, or any pant 
of any record or proceeding, and without ſetting forth the 
commiſſion or authority of the court or perſon before 
whom the perjury was committed, or agreed to be com- 
mitted. 

Seck. 3. It ſhall be law ful for any juſtice (ſitting the 
court, or within twenty-fout hours after) to dire& any 
perſon-examined as a witneſs before them, to be proſe- 
cuted for perjury, in caſe there appear a reaſonable cauſe; 
and to aſſign the party injured, or other perſon under- 
taking ſuch proſecuti on counſel, who ſhall do their 
duty without fee. And every proſecution ſo ditected 


| ſhall be carried on without payment of any tax, and 


Without 


each of the plaintiffs ; but it ſeems that a perjury, which 


By 2 Geo. 2. c. 25. . 2. The more effectually to detet 


Stat. 23 Geo. 2. c. 11. J 1. In every information or 
indictment for perjury, it ſhall be ſufficient to ſet forth 
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without payment of any fees in court, or to any officer of thi | 


court. And the clerk of afliſe, or his aſſociate or pro- 
thonotary, or other officer of the court attending when 
ſuch proſecution is directed, ſhall without fee give the 
party injured, or other perſon undertaking ſuch proſe- 
cution, a certificate of the ſame being directed, with the 
names of the counſel afligned him; which certificate ſhall 
be deemed ſufficient proof of ſuch proſecution having been 
directed. Provided; that no ſuch direction or certificate 
ſhall be given in evidence upon any trial againſt any per- 


ſon upon a proſecution ſo directed. 


Perjury and ſubornation excepted out of the general 
pardon, 20 Geo. 2. c. 52. J. 19, 21. ; 

Permiſlive Waſte, Waſte is either voluntary, which 
is 2 crime of commiſſion, as by pulling down a houſe; or 
it is permiſſive, which is a matter of omiſſion only, as by 
ſuffering it to fall for want of neceſſary reparations, 


Black. Com. 2 V 281. 


Permit, (from permitto) Is a licence for pefſons © to ; 


paſs with and ſell goods, on having paid the cuſlom duties 
for the ſame. See Cu/toms. | 

Permutatione archidiaconatus & eccleſta eidem an- 
nexae cum eccleſia & pꝛaebenda, Is a writ to an ordinary, 
commanding iim to admit a clerk to a benefice, upon 
exchange made with another. Reg. Orig. 307. 

Pernancy, (from the Fr. prendre) Signiſies a taking 
or receiving; as tithes in pernancy, are tithes taken or that 
may be taken in kind. 

Pernoz of Yzofits, Is he who receives the profits of 
lands, Fc. and is all one with ceflu7 gue uſe. Stat. 1 H 7. 
Cap. 1. 1 Rep. 123. The King has the pernancy of the 
profits of the lands of an outiaw, in perſonal actions; 
and by ſeizure ſhall hold againſt the alienation of ſuch 
outlaw, Sc. Raym. 17. See Co. Lit. 589. C. and 12 
R. 2. c. 15. and Black, Com. 2 J 163. | | 

Perpars, A part of the inheritance. Tanguam ter- 
ram que fibi deſcendit in perpartem de bæreditate, Ic. 
Fleta, lib. 2. c. 54. par. 19. 

Perpetuating the Teſtimony of Witneſſes, If wit- 
neſies to a diſputable fact are old and infirm, it is uſual 
to file a bill to perpetuate the tellimony of thoſe wit- 
neſſes, although no ſuit is depending; for, it may be, 
a man's antagoniſt only waits for the death of ſome of 
them to commence his ſuit.. See Black. Com. 3 V. 450. 

Perpetuity, As it is a legal term of art, is the limit- 
ing an eſtate either of inheritance or for years, /o as to 
render it unalienable longer than for a life or liues in being 
at the ſame time, and ſome ſhort or reaſonable time after. 
2 ms. Rep. 688. 

Perpetuities are abſolute or qualified. And eſtates- tail 
from the time of the ſtatute de donis, till common recove- 
ries were found out, were looked upon as perpetuities, 
12 Mod. 282. | 

A perpetuity is, where if all who have intereſt join, 
yet they cannot bar or paſs the eſtate, But if by concur- 
rence of all having intereſt the eſtate-tail may be barred, 
it is no perpetuity, Cy. Caſes 213. 

A perpetuity is a thing odicus in law, and deſtructive 
to the commonwealth; it would put a ſtop to the com- 
merce, and prevent the circulation of the property of the 
kingdom. Vern. 164. | 

Every executory deviſe is a perpetuity as far as it goes, 
ij. e. an eſtate unalienable, though all mankind join in 
the conveyance. 1 Salk. 229. | 

A. ſeized in fee gives his lands after his death without 
iſſue male co B. in tail male, until he or they effectually 
go about to do any acts to alter or diſcontinue this eſtate- 
tail, and then to D. and the heirs male of his body, with 


ſeveral remainders over; the diviſor dies without iſſue ; 


B. enters; D. dies leaving iſſue F. B. levies a fine; E. 
enters; and the queſtion was, if the entry was good ? 
Reſolved, That bis was a perpetuity and not allowable, 
being repugnant to law; for by ſuch a limitation an eſtate- 
tail cannot be determined and given to another; for by 
the fine the remainder is diſcontinued and develted, ſo as 
E. cannot enter; for it is no limitation to enter but after 


the effectual going about to do any acts, &c, and it is 


not effectual till the act done; and when it is done, the 
remainder is diſcontinued, and then he cannot enter, 


Cro. Jac, 696. See Vern, 161. 
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f is abſolutely againſt the conſtant courſe of Changer 
to decree a perpetuity, or give any relief ; 

1 Chan. Bays hho 17 l 
Truſtees of a term limited over in tail, remaindes ; 
tail, were decreed in Chancery to convey the eſtat = 
for otherwiſe there would be a perpetuity, 874 * 
The father ſettles land on his ſon in mil ma 
takes bond from him, that he will not dock the og 
decreed the bond good. Had not the ſon apreed mem 
the bond, the father might have made him on! — 
on —_ 14 the alienation is not wi 1 

on, but 11s iſſue, the bill was diſmi N 
2 Fern. 2 4A; f 5 

An attempt to make a perpetual ſucce 
life is vain {oh not maths rb 2 . * I 

Perpetuity of the King, The law aſcribes to th 
King, in bis POLITICAL CAPACITY, an abſolute ; f 
mortality. IRE KinG never DIES. Henry 8 
or George, may die; but the King ſurvives them all 
For immediately upon the deceaſe of the reigning Prince 
in his natural capacity, his Kingſhip or imperial 0 mo 
by act of law, without any interregnum, or — 1 
veited at once in his heir; who is, eo infanti, King 8 
all intents and purpoſes. And ſo tender is the 25 of 
ſuppoſing even a poſſibility of his death, that his garal 
diſſolution is generally called his demiſe; dimiſſio rei 
vel coronæ : an expreſſion which ſignifies merely, 10 
fer of property ; for, as is obſerved by Plowarn, (17 
234.) when we ſay the demiſe of the crown, we . 
only that in conſequence of the diſunion of the King'; 
body natural, from his body politic, the n bs 
transferred or demiſed to his ſucceſſor; and fo 157 75 al 
dignity remains perpetual, Thus too, when Edward 2 
Fouith, in the tenth year of his reign, was driven from 
h1s throne for a few months by the houſe of Lancaſter 
this temporary transfer of his dignity was denominated 
his demiſe; and all proceſs was held to be diſcontinued, as 
upon a natural death of the King. Black, Com. 1 V. 249. 

Per quae ſervitia, ls a judicial writ iſſuing from the 
note of a fine, and lieth for cogniſee of a manor, ſeig- 
niory, Chief rent, or other ſervices to compel him who 
is tenant of the land at the time of the note of the fine 
levied, to attorn unto him. Yep. Symbol. part 2. tit, 
Fines, ſet. 126. Old Nat. Breu. 155, See 16 Abr. tit, 
Per gue ſervitia. 

erquiſite, / Perguifitum) Is any thing got by inſtuſtry, 
or purchaſed with money, different from that which de- 
ſcends from a father or anceſtor; and ſo Braden uſes it, 
when he ſays, Perguifitum facere, lib. 2. cap. 30. num. 3. 
and lib. 4. c. 22. | | 

Perquiſites of Courts, Are commonly thoſe profits 
which ariſe to lords of manors, from their court baron, 
above the yearly revenue of the land ; as fines of copy- 
holds, heriots, amerciaments, &c. Pert. 20, 21. Per- 
quifites of Offices, See Fees, 

Per quod conſoztium amiſit, And per quod ſervitium 
amifit, are words neceſſary in declarations for treſpals, 
c. where a man's wife or ſervant is beaten, or taken 
from him, by which means he loſes their ſervice, &c, 
2 Lil. Abr. 595, 596. : 

Perſon, A man or woman; alſo the Rate or condi- 
tion, whereby one man differs from another, 

Perſon, Injuries to, aie ſuch as relate to life, limb, 
body, health, or reputation. See Black. Com. 3 J. 
119, &c. 

Perſonable, /per/onabili:) Signiſies as much as en- 


abled to maintain plea in court: as for example the de- 
fendant was judged perſonable to maintain this action, 
Old Nat. Brev. 142. and in Kitchen, 214. The tenant 
pleaded, that the wife was an alien, born in Portugal, and 
judgment was demanded whether ſhe ſhould be anſwered: 
the plaintiff ſaith, ſhe was made perſonable by parliament, 
i.e, as the Civilians would ſpeak it, Habere perſon:m 
flandi in judicio. Perſonable is alſo as much as to be o 
capacity to take any thing granted or given. Plowd. 27. 
Perſonal, /per/onalis) Being joined with the ſubſtan- 
tives, things, goods or chattels, as things perſonal, goods 
perſonal, chattels perſonal; fignifies any moveable thing 
quick or dead: ſo it is uſed in V. Symbel. part. 1. . 


58. in theſe words; theft is an unlawful feloaious — 
1 
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away aner man's moveable perſonal goods, ſo alſo 61. 


And Kitchen, 139. ſaich, Where perſonal things ſhall be 
given to a corporation, as a horſe, a cow, ſheep, or other 
goods, Sc. And Staundfe Pl. Cor. fol. 28. Contrectatio 
i alienæ, is to be underſtood of things perſonal; for in 


things real it is not felony, as the cutting of a tree is not | 


felony, Unleſs in caſes made felony by ſtatute, See 
Timber, Hedge, and Tab. to Stats. as. to thoſe articles. 
See Chattels, and Black, Com. 2 V. 384, 387. 

Perſonal Aſtion, (a0 perſonalis) Is that which one 
man may have by reaſon of a contract for money or goods 
againſt another: it is ſuch an action whereby a debt, 
goods and chattels are demanded, or damages for them; 
or damages for a wrong done to a man's perſon, Terms de 
Ley. In the Civil law, it is called adio in penſonam, and 
is brought againſt him who is bound by covenant, to grant 
or to do any thing, Cc. And in our law, Adio per- 
ſonalis moritur cum perſona. 1 Int, 53, + 2-901 nm | 

Action of debt lieth not againſt executors, upon a con- 
tract for the eating and drinking of the teſtator; for that 


action in ſuch caſe dieth with him, 9 Rep. 87, But aun 


action upon the caſe on promiſes will lie, againſt the | 
executor or adminiſtrator, on the promifes of the teſtator, 
or inteſtate. If a perſon commit a battery or treſpaſs, 
and he or the perſon beaten, c. die; the action dieth, 
and is gone. Noy's Max. 5. An executor cannot bring 
an appeal for larceny, from the teſtator; for it is a meer 

erſonal action, veſted in the teſtator, and dies with him 


as all actions for forte do. H. P. C. 184. S. P., C. 50. 
And an appeal of death is a perſonal action given to 
the heir, in reſpect to his immediate relation to the perſon 
killed; and, like other perſonal actions, ſhall die with the 
perſon. 2 Hawk, P. C. 165. See Black. Com, 3 V. 117, 


302. 


of his life, his limbs, his body, his health, and his re- 
putation. Black. Com. 1 J. 129, &c. 

Perſonal Tithes, Are tithes paid of ſuch profits as 
come by the labour of a man's perſon ; as by buying and 
ſelling, gains of merchandiſe, and handicrafts, c. 
Black. Com. 2 V. 24. 


Perſonalty, / Per/onalitas) Is an abſtract of perſonal: | 
the action is in the perſonalty, i. e. it is brought againſt 
the right perſon, or the perſon againſt whom in /awir lies. 
Old Nat. Br. 92. Or it is to diſtinguiſh actions and 


things perſonal, from thoſe that are real. 

Perſonate, To repreſent by a ſictitious or aſſumed 
character, ſo as to paſs for the perſon repreſented. 
Tobnſ. N adds3 in : 

If one of ny name levies a fine of my land in my name, 
I may well confeſs and avoid this fine, by ſhewing the 
/pecial matter. But if a ſtranger, who is not of my name, 
levies a fine of my land in my name, I ſhall not be received 
to aver that I did not levy the fine, but another in my 
name; for that is merely contrary to the record; and 
ſo it is of a recognizance, and other matters of record, 
But when the fraud appears to the court, they may enter 
a vacat on the roll, and ſo make it no fine, altho' the 
party cannot avoid it by averment, during the time it re- 
mains a record. Cro. Zlig, 5 1 

B. was taken in execution upon a recogniſance of bail, 
and he made it appear to the court, that be never acknows- 
ledged the recognixance, but was perſonated by another; and 
thereupon it was moved, that the bail might be vacated, 
and he diſcharged, as was done in Cotton's caſe. 2 Cre. 
256 But the court ſaid fince 21 Fac. cap. 26. by which 
this offence was made felony witheut clergy, it is not con- 
venient to . vacate it until the offender is convicted; 
and ſo it was done in. Spicer's caſe, wherefore it was 
ordered, that B. ſhould bring the money into court, 
and be let at large to proſecute the offender. Tvi/aen 
ſaid it muſt be tried in Middle/ex, tho' the bail was taken 
at a judge's chambers in London, becauſe filed here, and 
the entry is venit coram Domino Rege, Ic. ſo it differs 
from a recognizance acknowledged before Lord Hobart, 
upon 23 H. 8. at his chambers, and recorded in Midale- 
ſex; there the ſcire facias may be either in London or Mid. 
dleſex, Hob, 195, 196. Ven, 301. Mod. 46. 8. P. 
Cockerel who perſonated Be:/ey was hanged at Tyburn, 


ends 


Perſonal Decurity. The right of perſonal ſecurity 
conſiſts in a perſon's legal and uninterrupted enjoyment 
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| but the rope was immediately cut; and afterwards g 
30 


on motion had reſtitution of his goods in the ha 
the ſheriff, 2 J. 6444. „ 
A commiſſion of rebellion was awarded againſt 4. 
whereupon B. came before the comm iſſioners and affirm- 
ed himſelf to be the perſon. The commiſſioners appre- 
bended him by virtue of their commiſſion; but per Hate 
Ch. B. the commiſſioners have: no warrant to take him 
by their commiſſion; his aſirming bimſelf to be the perſon 
avill not -excuſe them in falſe impriſonment, as has been held 
on executing a capian. Hard. 323. 


As to perſonating others in courts, ce and proprietors 


of ſtock, ſee Black. Cam. 4 V. 128, 246. 


Perſons, Are divided by law into either natural per- 
fons, or artificial. Natural perſons are ſuch as the God 


of Nature formed us; artificial are ſuch as are created 


and deviſed by human laws for the purpoſes of ſociety and 
government, which are called corporations or bodies, po- 
litic. See Black. Com. 1. 123, 467. TRY 

As to the rights of perſons, ſee ib. 122, Cc. 


Perticata terræ, The fourth part of an acre, See 


Perch. " | $21 3} 1 

Perticulas, Poor ſcholars. of the Ilie of Mar. The 
King granted to L. Macguin de iaſula de Man ſcholari, quane 
dam eleemoſynam wocat. particulas, ad /uftentationem cujuſe 
dam pauperis ſcholaris de inſula prædida ad exercend. ſcho- 
las, per progenitores noſtros quondam Reges Angliz datam & 
conceſſam. Pat. Hen. 4. | 24:9 1 
Perviſe, According to Somner lignflies Palatii atrium 
vel area illa a fronte Aulæ i eſim. hodie the palace yard 
vulgo nuncupata. Somn, Gloſſ. See his Gleſ, in 10 ſerip · 
tores, verbo Triforium. And ſee Wood's Hiſt. of Oxford, 
2 par. fol. 6. See alſo Parviſe. ; 

Peſa, Pen/a, Pi/a, A wey or weigh, or certain weight 
and meaſure of cheeſe and wool, &c. containing two 
hundred and fifty - ſix pounds. Cowell, 

Pelage, / Pe/agium) A euſtom or duty paid for weighs 
ing merchandiſe, or other goods.—Galfridus Plantagenet 
Regis Henrici filius, Dux Britanniz & Comes Richmundiæ, 
Deai Thronagium & Peſagium de Nundinis San#i Botulphi, 


Sc. Selden's Tit. Hon. 18 14455 
Peſarius, A weigher. Coæuell. 8 91 
'Peſſona, Maſt of oaks, Qe. or money taken for mat, 
or feeding bogs. Mon. Ang. tom. 2. p. 213. See Maſt, 
Peſſurable, Peſtarble, or rable Wares, Seem 


to be ſuch wares or merchandize as peſter, and take up 


much room in a ſhip, 32 H. 8. c. 14. ian 
Peter-cozn, Is mentioned in ſome of the ancient regi- 
ſters of our biſhops, particularly in that of St. Leonard de 
Ebor, which contains a grant thereof by King 4rhe/fanc, 
. G. u. . a wot ah 
Peter-pence, ( Denarii Sancti Petri) Otherwiſe called 

in the Saxon tongue Romefeob, the fee of Name, or 
due to Rome; alſo Romeſcot and Rome-pennying, was & 
tribute given by Ina, King of the Weft-Saxons, being in 
pilgrimage at Rome, in the year of our Lord 720, which 
was a penny for every houſe. Lamb. Explication of Saxon 
Words, Herbe Nummus. And the like given by Ofa, 
King of the Mercians, thro? 'his-dominions, in anne 794. 
not as a tribute to the Pope, but in ſuſtentation of the 
Engliſb ſchool or college there; and it was called Peter- 
pence, becauſe collected on the day of St. Peter ad Vincula, 
which was a penny for every houſe, Selm. de Concil. 
tom. 1. fol. 2, 3. And in St. Edward's Laws, num. 10, 
where we may read theſe words, Omnes qui habent 30. de- 
nariatus vive pecuniæ in domo ſua de fuo proprio, Anglorum 
lege dabit denarium Sandi Petri, & Age Danorum dimidiam 
marcam; iſle vero debet ſummoniri in ſolennitate ateſfolorum 
Petri & Pauli & collegii ad fæſtivitatem gue dicitur ad Vin- 
cula, ita ut ultra illum diem non detineatur, & c. See alſo 
King Edgar's Laws, 78. e. 4. which contain a ſharp con- 
ſtitution touching this matter. Stow, in his Aunali, 5. 
67. ſaith, that he who had twenty pennyworth of goods 
of one ſort in his houſe, was to give a penny at Lammas 
yearly. See Romeſcot. 261 | | | 


It was prohibited by Edav. 3. and by 25 H. 8. c. 21, | 


But it was revived 1 & 2 P. & Mar. c. 8. and was 
wholly abrogated 1 Eliz. c. 1. See Black. Com. 4 V. 106. 
Peter ad vincula, Mentioned in the Stat. 4 Ed. 4+ . 


I, Sc. See Gule of Auguſt. 
= :, Petition, 


- 


4 
* 
z 
vn 
Wd 
, 
e 
1 3.0 
1 
5 1 
0 5 
J. 
og 1 
J — 
46 * 1 
h 11 
11 * 1 
{ n \ 
(3 
[9 " 
\ 4 48. . 
31. 
1 1 
L : 1 
6 # ＋ 1 
. '* 
1 417200 
i; \ 
j i | 
| £ mY 
47% q * 
1 4 * 
2 * 
F th - 
Ws 1 4 WR. 
4 N «Bl 
4 <} 
* i 
rb: (8 1% 

1 ö 

* x; . * 

2 4 

x 19 { 1 

* vi 2 

11 
* 775 1 
9 ann 
34 5 
444. 
> ? 'L via od 
1 LY 
1 
IN Nan 8 
14 4 N 
* U * 4 r 
1 
* 19 
1 1435 
in 
i e iq 
(2 
3 
4 1 
* #30 
y 14 
* . 1 
FOE 
38... 99 
Ta 
* 2 7 
. * 
[oy] 
N + 
6 
. oo 
i 1 
7 * 431. SOS 
"ot 4 x? F 
7 2 N 
2 1 1 
5 "> 
1 $6234! EIN 
by Sol T7 "77 34 
1 
7 

- A 13 

a 5 Jie 71 

88 410 37 

ine 

.. vw 
4 LE 
! © IT <Þ 
4 $4 * 5 4 
. +;  "BIVY 
K eien 
0 12 680 
5 Ef bn (4 
> 16d ee 
2 — 5 
* BENE: 2 bo. 
- 1 | 
. l 
3 . 151 
A e 15 
e 
F $: EIN » To 
14 62,8 
® Te i332 of 
e 
e Th 
Fi * 
; FEST het” | 
* Ae 
e 
4 J 1 / 91 1 
1 3 Po 2 : 4.4 
9 an 
: 6A "a 
| RP 
191 i 4 ” 
i 9 e007 | 
144 i 
TIA #3 
pr LANE t 15 
11 41 
4 
34 110 15 1 * 
þ 1 Ht j G * 
4 Ty 414 
j 24 448 ly * 
Ki. . 1. N i 
4 8. * 
il 1 
be. e 
) 9 * 15 15 
+ + 4 8 LET 
i . 2 
II. 14 4 N 
1 1 
4 4 
1 ve C/ 
2 Kt 17 
+ 1 
E ' 5% 4 112 
e 1 
1 £54 34 
. 13 «294 
IS: 
1 #9 115 
1 eee 
* -* 8 WY 
486 4 inf 
1 1 q "37S 
74 . ; x 
"Le 1 7 ? j 
4 8:4 ” i4 1 
1 8 20 4 : 
4 $260 EIS 
1 
; IF j ” 71 
ip e 
1 „ 
\ 1 1 © 8 
* e 
5 5 £ * 4 
4 ä # * 17 g 
by x vn 3 = 
© LELIEE ER 
i 4 323%. 83: HY 
ag 
1 * 
ie 
© 38 „ 
= Rt: : 
5 by. 4 4 33 
14 | 1 KE 
. 1 1 5 
1 5 1. 
3 8d > h 
[71 k - is vs Bf 
$i q : ; 33 LOS 
3X „ * #30 * 
Gr L 1 1 
|. [8 4534? 
. "16 34 I: 
8 * Js +4 
> $3% in 
4 14 08 
27. 1 4 * BIT 
1 * £47 1 
1 : . 
1 1 
. 1 by * 134 
bs | N * 
C35. F 41 *. g 
1 a} My - 
0% 1 2 oY, $73 
1 5 ‚ 
i 
75 £] ; 4 
r 
ee 
„ 1 14.0 
| "4 $108 * Bo 
4% L884 N 
| 4-6 LE 
; 4 48 \ : 5 
* : r 4 
: BY :iFFN 2.45 
Z 
1 4 T5 1 * 
1 $8 SUM 
n 1 
FD 
I Td * 1 * 
1 £2, o& Re 
3 191 
Y 81 #4 = 7 
* ae 
» + £2 1 
4 4 1 
2 b 
7 4 - 
Ws * 33 
"— p * 1 
3 1 
7 8 1 
1 2 Ib 
5 * * 7 
{ Nl 6 
N * : * 9 . 
IE L 
of % Y 3 0 
: {7 v 1 q 
1.88 r 
* 1 T3 5 1 
* 5 INE 
- is 1 
9 244 34 77 4 
. 54 p «8 
1 1 1 
4 $25 
BE 5 - 
* 
4 o 
i A. 
1 
3% 
. * ; 
we: 
„ 
. 
2 
3 
K 235 
48 
$:5 Fr 
"4 A 
Ly 1 
wow” 54 3 
5 1 
1 1 7 
"1 0 18S. 
if 1 
4 
0 9770 
e 
% RATS 
n 
* 8 
q | E 
| & Ly 
4:38 685 | 
Ia 1 
ITY 45, 
*, 
13 © 5% | 
hes 
Jer 573 
* 1 
8 A 
IE 1. 
7 S 
5 ! 
5 1 
$3 hy 1 
: 2 WF 
0) HF, 1 
WR E048} 
1 . i 
wy . 
no 4 1 
1 A 
Wat: 
128 V 
18 $ | 
1 4 
1 1 
i= — 735 E. 
1 l 
1 * © 
'q 3474 
: 75 * 1 
0 " 1 AN 
ee 
Bo: . 1 Dit 
EB 8 5 1 1 
2 4 E * 
834 
1 1 
1 F 1% it 1 
e 
＋ 1 1 % 1 
£ #73 | £28 
1 172 t 
1 15 © 
K $1.5» 7 1 INE 
5M” 
IX ja NY 
e 
1 4 : 7 0 4 : 1 9 
: e 
* e 
* ot 45 i 6 
8 8 13 LALLY 
46 1 4 1 
FEE 9 
* 1 44 
* $ 2 1 
1 1 by 
E TY: SR 
nee 
0 37 7 
on 
4 * n 
14 | Ea 
va, b+ 1 4 
ty +5 4 s 7 
15 e. $5499 
SF -W -{ j 92 + 
* * 1 1 
e 
. 5 Wt. * 9 
$4. 1 19 
inne 
15 Ta l 
N this? 1 
+ KK \ 09 
» 70 4 pl 
2 1 £ 771 iy 4 
1 Th 4% 7 
"5 0 N bt: 
Fo. ZR) 1 
** 14 5 =. 
N 1 J 
$4 '» 4} T4. * 
2.1 FEENEY 
£438 i» T'} 

: +I» -1h #7 rb 
15 3 
1 LEY. 
57 * 7177 4 19.08 
LIEN 7 

448) "= 6077 A 
: _* $3046 . 
n 
; » + + 

1 , 

13 
1 jp 4 
: — * * 

9 eee 
1 * * 8 
* 1 * a * 91 L 
WE | i: 
7 71 
. . ha [iz } 
7. n 
Us 1 7 4 
_— RE 4 
5 o FT Fi g 
I ; 
=_ £ * 
Fs 4” | 
1 2 1 4 
4 46.3524 | 
'Y 43S 51 * 
- ſ "18 1 
+ FE FE 1 
it 3& 24 ; 
A ? 3 
} 1 11 
4 4 1 . bi 
1 PH — 1 
2B „ g 
} £9 2.08: 
1 9 741: 5a 
, 1 „ n 
4 TTY 
uu,” 75 3.35 4 N 
[1 5. * 
7 
0 
. if 


a — — 4. 8 ——— x" 1 * 
e 


3 
1 

r 0 
. 2 

= —— op A 
« l : Da "> 

r PS 7 2 

1 9 . 


— uy reaps <> cee— 
. I 


— 


———— 


—— -- 


— — ̃̃ —-„—„-— . 
_ _ * — 


IT% + * 
P 


0 % 
a7 
* * 
34.4 
„ 
2 
2. 
* 
5 
43 - 
Wy, oy 5 * 
- 
32 
- 
0] 
— 
19 
4 * 
1 * 
C or” 
35. 
5 * 
LS.” 
2 
3 
=. 55 
[7M 
- 
* 4 
"2%: 08 
* 2. 
1 9 
8 
1 
+ 
"ER 
* 4 4 
4 * 
a 
* 
. 
2 
4 — 
3 
8 
n 
"3 $8 
"TEN 
4 
— 
FY 
j 
12 
* 1 
1 
* 
8 
x -- 
* 
* 
J 
9 3 
. 
We 
I 
8 WE 
a 
=, 
* 
Wes 
8 
* 
„ 
8 
I ”Y 
- 
8 
* 
* 
— 
=, 
— 
= 
2 
£8 
23 
Bo 
> 
. 5 
8B 
. 
bn 
4 
4 ” 
"3 
Hh 
3 
Fa 
"= 
17 
2 va 
* 
r 
9 
* 
* 
* 
1 


* BEER: > 5 5 þ 
o 
4 r A* 0 


N * 
A q 
* N 4 


Petition, ( Petitio) A ſupplication made by an inferior 
to a ſuperior, and eſpecially ro one having juriſdiction. 


S. P. C. c. 15. It is uſed for that remedy, which the ſub- 


-je& hath to help a wrong done by the King, who hath a 
prerogative not to be ſued by writ: in which ſenſe ir is 


either general, That the King do him right, whereupon 


follows a general indorſement upon the ſame, Let right be 
done the party; or it is ſpecial, when the conclufion- and 
indorſement are ſpecial, for this or that to be done, Oe. 
Standf. Prevog, e. 22. See Black. Com. 3 V. 256. 

By ſtatute. the ſoliciting, labouring or procuring the put- 
ting the hands or conſent of above twenty perſons to any 
petition, to the King, or either Houſe of Parliament, for 
alterations in church or ſtate; unleſs by aſſent of three or 
more juſtices of peace of the county, or a majority of the 


grand jury, at the aſſiſes or ſeſſions, Se. and repairing to - 


the King or Parliament to deliver fach petition, with 
above the number of ten perſons, is ſubject to a fine of 
too J. and three months impriſonment, being proved by 
two witneſſes, within ſix months, in the court of B. R. 


or at the aſſiſes, Oc. 13 Car. 2. fl. 1. c. 5. And if what is 


required by this ſtatute be obſerved, care muſt be taken 
that petitions to the King contain nothing which may be 
interpreted to reflect on the adminiſtration; for if they do, 
it miy come under the denomination of a libel: and it is 
remarkable, that the petition of the city ef London, for 
the ficting of a parliament was deemed libellous; becauſe 
it ſuggelted that the King's diſſolving a late parliament 
was an ob{trutio} of juitice. Read. Stat. Vol. 4, 353. 
To ſubſcribe a petition to the King, te frighten him into a 
change of bis meaſures, intimating that, if it be denied, many 
thouſands of his ſub;efs will be diſcontented, Fe. is inclu- 
ded among the contempts againſt the King's perſon and 
government, tending to weaken the ſame, and puniſh- 
able by fine and impriſonment. 1 Hawk. P. C. Co. 

If there ſhould happen any uncommon injury, or 
infringement of the rights of the ſubject, which the 
ordinary courſe of law is too defective to reach, there re- 
mains a right, appertaining to every individual, namely, 
the right of petitioning the King or either houſe of par- 
liament for the redreſs of grievances. There are doubt- 
leſs reſtrictions to this right, but; while they promote the 
ſpirit of peace, they are no check upon that of liberty. 
Care only muſt be taken, leſt, under the pretence of pe- 
titioning, the ſubject be guilty of any riot or tumult; to 


prevent which the Stat. 13 Car. 2. fl. 1. c. 5. above 


mentioned was enaQed. 

- But, under theſe regulations, it is declared by the 
Stat. 1 W.& M. ff. 2. c. 2. that the ſubje& hath a 
right to petition; and that all commitments and profecu- 
tions for ſuch petitioning are illegal. See Black. Com. 
1 V. 143. 4”. 147. and tit. Liberty. 3 
Petition in Chancery, ls a requeſt in writing, di- 
rected to the Lord Chancellor or Maſter of the Rolls, 
ſhewing ſome matter whereupon the petitioner prays 
ſomewhat to be granted him. H. R. C. 269. 

-- Moſt things which may be moved for of courſe, may be 
petitioned for. | . 
Sometimes it is upon a collateral matter only, as it has 
relation to ſome precedent ſu't, or to an officer of the 
court; as to have a clerk or ſolicitor's bill taxed, or to 
oblige him to deliver up papers. P. R. C. 70. 
The Mailer of the Rolls is not to be petitioned for 


| rehearings, but the Chancellor; alſo the Chancellor only 


js to be petitioned touching pleas, demurrers or excep- 
tions, or touching decrees or ſpecial orders made before the 
Chancellor. In moſt caſes of petition, the Mafter of 
the Rolls may be applied to. P. R. C. 270. See 16 /in. 


Abr. 337, 338. ; 
Petition of Right. In the reign of Charles I. there 


was a famous petition of right: that none ſhould be com- 

elled to make or yield any gift, loan, benevolence, tax, 
and ſuch like charge, without conſent by act of parlia. 
ment t nor, upon refuſal ſo to do, be called to make an- 
ſwer, take any oath not warranted. by law, give attend- 
ante; or be confined, or otherwiſe moleſled concerning the 
ſame, (c. And that the ſubje& ſhould not be burdened 
by the quartering of ſoldiers or mariners; and all com- 
miſſions for proceeding by martial law, to be annulled, 


9 


1 


and none of like nature to be iſſued, left the ſubjet 


(by colour thereof) be deſtroyed or put to death, co 
com. 


trary to the laws of the land, c. See Hat. as. 


r. 1. and Black, Com. 1 / 128. 4 J. 430. 

Petit Cape. Sce Cape. 

Petit Larcenp. See Larceny, © x hos | 
Petit Serjeanty; Parve /erjeantia. To hold by 1 


it Jerjeanty, is to hold lands or tenements of the Kin 


yielding him a knife, a buckler, an arrow, a boy u 4 
out a ſtring, or other like ſervice, at the will of the | 
feeffor ;/ and there belongs not ward, marriage or wg 
None can hold by grand or petit ſerjeanty, but of 85 
King. But ſee 12 Car, 2. c. 24. and Blath, Con. 2 % "uy 
Petit Deſſion, In both corporations and counties N 
large, there is ſometimes kept a ſpecial or Petty ſeſſion | 
by a few juſtices, for diſpatching ſmaller buſineſs in ty 
neighbourbood between the times of the general felons; 
as, for licenſing alehouſes, paſſing the accounts of af 
officers, and the like, Black. Com. 4 V. 269. i" 
Petit Treaſon, ( Parwa Proditio la French petit 17g. 
bizon, i. e. proditio minor, treaſon of a leſſer kind; for 
as high treaſon is an offence againſt the ſecurity of the 
commonwealth, ſo is petit treaſon, tho” not fo expreſly : 
petit treaſon is, if a ſervant kills his maſter, a wife her 
huſband, a ſetular or religious man his prelate, 25 Ea 
3. e. 2. whereof ſee more in Staundf. Pl. Cor. lib. 1. 4. 4 


Crompton's Jnſlice of Peace 2. tit. Treaſor, and Black, 


Cem. 4 J. 75, 203. 

Petra, Is a ſort of weight, we call it a fore, but dis. 
fering in many parts of Exg/and; in ſome places conſiftins 
of 16, in others of 14, 12 or 8 pounds, Cowell, - 7 

Petraria, Is ſometimes taken for a quarry of ſtones, 
and in other places for a great gun called petrard: it is 
often mentioned in old records and hiſtorians in both 
ſenfes. Cowell, | | 

Pews, ln a church, may deſcend by immemorial cuf. 
tom, without any eccleſiaſtical concurrence, from the au- 
ceſtor to the heir. 3 1ſt. 202. 12 Rep. 105; Black, 
Com, 2 V 429. 

Pharos, (from Pharus, a ſmall iſtand in the mouth of 
the Nile, wherein ſtood a high watch tower) A watch- 
tower or ſea- mark: and no man can erect a Pharos, light- 
houſe, beacon, &c, without lawful warrant and autho- 
rity. 3 Ia. 204. e 

Phyſicians, No perſon within London, or ſeven miles 
thereof, ſhall practiſe as a phyſician or ſurgeon, without 
licence from the biſhop of London, or dean of St. Paul's; 
who are to call to their aſſiſtance four doQors of phylic, 
on examination of the perſons, before granted: and in the 
country, without licence from the biſhop of the dioceſe, 
on pain of forfeiting 5 J. a month. 3 Hen. 8. c. 11. 

By 14 & 15 H. 8. . 5. The charter for incorporating 
the college of phyſicians is confirmed; they have power 
to chooſe a preſident, and have perpetual ſucceſſion, a 
common ſeal, ability to purchaſe lands, &c. Eight of 
the chiefs of the college are to be called elefs, who from 


among themſelves ſhall chooſe a preſident yearly : and if 


any practiſe phyſic in the ſaid city, or within ſeven miles 
of it, without licence of the college under their ſeal, he 


ſhall forfeit 57. Alſo perſons pradtifing phyſic in other 


parts of England, are to have letters teſtimonial from the 
prefident and three elects, unleſs they be graduate phy- 
ſicians of Oxford or Cambridge, &c. 5353 
The 32 H. 8. c. 10. ordains, that four phyſicians (call- 
ed cenſors) ſhall be yearly choſen by the college, to 
ſearch apothecaries wares, and have an oath given them 
for that purpoſe by the preſident; apothecaries denying 
them entrance into their houſes, &c. incura forfeiture ot 
51. And phyſicians refofing to make the ſearch are 3 
able to a penalty of 40s. And every member of 79 
lege of phyſicians is authorized to prattiſe ſurgery. 4 
pith recuſants are diſabled to practiſe phyſic, or 0.9 

the trade of an apothecary, &c, under penalties. 5 
Fac 1. c. 5. The four perſons called cenſors, a oe 

choſen by the preſident and college of phyſicians, cas 
to their aſſiſtance the wardens of the apothecaries ers 
or one of them, are empowered to enter into the hou ” 
ſhops, or warehouſes of apotheearies, Wc. and exam 


medicines, and to deſtroy thoſe that are not fit for ond 
heroes * 
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bat fabjeRt to appeal to the "college of phyſicians; Ge. 
e El ee 


In the caſe of Dr. Bozham, 7 Jac. 1. is ſhewn the 
wer of the college of phyſicians, in puniſhing perſons 
for practiſing phyſie without licence; they impriſoned 
the doctor for practiſing without licence; but it Was ad- 


jadged, that they could not lawfully do it, for in ſuch 


caſe they had no power by the ſtatute to commit, but 
they ought to ſue for the penalty of 51. per month, gui 
tam, &c. But in caſe of male practice, the cenſors have 


ower to commit, for they may in ſuch caſe fine and im- 


priſon by their charter, and they are jadges of record, 


and not liable to an action for what they do by virtue of 


their judicial power. 8 Rep. 107, Carth, 494- | 

Apothecaries taking upon them to adminiſter phyſic, 
without advice of a doctor, has been adjudged practiſing 
phyſic within the ſtatutes; the proper buſinefs of an apo- 
thecary being to prepare the preſcriptions of the doctor e the 
practice of phyſic was ſaid to conſiſt in jadging of the 
diſeaſe and conſtitution of the patient; and of the proper 
remedy for the diſtemper; and in direQting the applica- 
tion of the remedy. And fo it was reſolved, though no 
fee was given the apothecary, 2 Salk. 451. Bur this 
judgment was afterwards reverſed in the Houſe of Lords. 


Mod. Caf. 44- | 


It has been holden, that if a perſon not duly authoriſed 
to be a phyſician or ſurgeon, undertakes a cure, and the 
patient dies under his hands, he is guilty of felony ; buy 
it is ſaid not to be excluded the benefit of clergy. 1 
Hawk; P. C. 87. | | 

One who has taken his degree of doctor of phyſic in 
either of the univerſities, may not practice in London, and 
within ſeven miles of the ſame, without licence from the 
college of phyſicians ; by reaſon of the charter of incor- 


poration, confirmed: by 14 & 15 Hen. 8. c. 5. penned 


in very ſtrong and negative words. As to the teſtimonials 
granted by the univerſities on a perſon's taking the doc- 
tor's degree, theſe may have the nature of a recommenda- 
tion, and give a man a fair reputation, but confer no 
right; conſequently thoſe ſtatutes which have confirmed 
the privileges of the univerſities would revive or confirm 
nothing but the reputation that this teſtimonial might 
give ſuch graduates. And as to the laſt clauſe of this 
ſtatute, that none ſhall practiſe in the country without 


licence from the prefident and three electe, unleſs he 


« be a graduate of one of the univerſities 3? all the in- 
ference from that would be, that poſſibly two licences 
may be neceſſary where a perſon is not a graduate. In 


the caſe of Dr, Levet, Lord Ch. J. Holt did not think 
this queſtion worth being found ſpecially. The college 


of phyſicians, without doubt, are more competent judges 
of the qualifications of a phyſician than the univerſities; 
and there may be many reaſons for taking particular care 
of thoſe who practice phylic in London. 10 Mod. 353, 
200-5 . | 
For more learning on this ſubjed, ſee 16 Vin. Abr. tit, 
Phy ficians, and Black, Com. 3 V. 122. 4 V. 197. 

Philoſopher's Stone. Henry VI. granted letters 
Patent to certain perſons, who undertook to find out the 
philoſopber's ſtone, and to change other metals into gold, 
Sc. to be free from the penalty of the Stat. 5 Her. 4. 
made againct the attempts of chymifs of this nature. 
Pat. 34 Hen, 6. 3 Inſt. 74. See Multiplication of Gold 
and Filmer. | | | 0 


Picards, A ſort of boats of fifteen tuns or upwards, | 


uſed on the river Severn, mentioned 34 & 35 H. 8. c. 3. 

Alſo a fiſher-boat. | B55 5 
Piccage, ( piccagium, from the Fr. piquer, i. e. odere) 

A conſideration, paid for the breaking up ground to ſer 


up booths, ſtalls or ſtandings, in fairs; payable to the 


Loid of the ſoil. 


Picle, /pifellum) A ſmall parcel of land inclofed with 


a hedge; a little eloſe: this word ſcems to come from the 
Italian picciola, i. e. parvus; and in ſome parts of Eng- 
land it is called pightel. Sade trace En 
Pie-powder Court, Ccuria pedis pulverizati ) from the 
French pied, i. e. pes, and poudreux, i. e. pulvyerulentus ; 
Is a court held {de hora in horam ) in fairs, to ad miniſter 
juſtice to buyers and ſellers, and for redreſs of diſorders 


13 Eliz. ii. = 


. 


1 cothriitted in them; ſo called from the day fee of the 


ſuitors ;or,faccording to Sir Edward Cole, (4 Inſt, 272+) 
becauſe juſtice there is done as ſpeedily as duſt can fall 
from the foot, Upon the ſame principle that juſtice 
among the Jews was adminiſtered in the gate of the city, 
that the proceedings might be the more ſpeedy, as well 
as public. Rath, c. 4. | 7 


Bunt the etymology given us by a learned modern writer 
is much more ingenious and ſatisfactory; it being de- 
rived, according to him, from pied puldreaux, a pedlar, , 
in old French, and therefore ſignifying the court of ſach 


petty chapmen as reſort to fairs or markets. Barring. 
Ob/erw. on Stat. 337. Black. Com. 3 V. 32. © 6 
So Sens de werbor. fjenif. verbo Pede-julveroſus ſays, 


- the word fignifies a vagabond ; eſpecially a pedlar, who 


hath no dwelling, therefore mult have juſtice ſummarily 
adminiſtered to him, vix. within three ebbings and three 
flowings of the ſea, Brad, lib. 5. trad. 1. c. 6. num. 6. 
calleth it Fuftitiam fepoudrous, Of this court, read the 
ſtat. 17 Ed. 3. c. 2. 4 Inſt. 272. and Cromp. Jur. 221, See 
Juſtices of the Pavilion. This, among our old Saxons, was 
called ceaftung-gemot, i.e. a court for merchandize, or hand- 
ling matters of buying and ſelling. It is mentioned in Doctor 
and Student, c. 5. which tells us, it is a court incident to 
fairs and markets, to be held only during the time that 
the fairs are kept. Cowell. | 4 
The fair of St. Giles, held on the hill of that name, 
near the city of Winchefter, by virtue of letters patent of 
K. Eaw. 4. hath a court of pirfowader of a tramſcendent 
juriſdiction; the judges whereof are called ju/tices of rhe 
pavilion, and have their power from the biſhop of Min- 
cheſter. Prin. Animad. on 4 Inſt. 191. See Court of 
Piepowder, Black. Com. 3 V. 32, &c, end 7 Vin. 
Abr. p. 16, | | 
Pies, Freres pies, Were a ſort of monks; ſo called, 
becauſe they wore black and avhite garments, like mag- 
fyes. They are mentioned by Walfingham, p. 124. 
Pietantia, A ſmall portion of meat and drink, diſtri- 
buted to the members of ſome collegiate body, or other 
people, upon a high feſtival, or ſtated anniverſary. 
Libr. Statut. Eccl, Paul. Lond. A. D. 1298. 11 1 
Pietantiarius, The pittancer or officer in collegiate 


churches, who was to diftribute the ſeveral pittances at 


ſuch times, and in ſuch proportions, as the ſeveral foun- 
ders or donors had appointed. See Pittance. 
Pig of Lead, See Forher. : SES, 
Pigeons, Every perſon who ſhall ſhoot at and Lill a 
Pigeon, may be committed to the common gaol for three 
months, by two or more juſtices of the peace, or he ſhall 
pay 205. to the Poor of the Pariſh. | Stat. 1 Fac. I. c. 27. 


By 2 Gee. 3. c. 29. Any perſon who ſhall wilfully ſhoot 


at, or deſtroy any houſe-doves or pigeons belonging to 
other perſons, ſhall forfeit on conviction 205. to the pro- 
ſecutor ; and if not forthwith paid, the offender may be 


committed and kept to hard labour for any time not ex- 


ceeding three months, nor leſs than one month, unleſs 
the forfeiture-be ſooner paid. The owners of dove-cotes 
or other places built for the preſervation or breeding of 
pigeons, and thoſe appointed by them, excepted.. Of- 
fender is liable only to one conviction for ſame offence; 
and proſecutions are to be commenced and carried on 
with effect, within wo months after the offence; and 
where perſons ſuffer impriſsnment, they are not liable af- 
terwards to pay the penalty, And to ſteal wild Pigeons in a 
Pigeon-houſe, ſhut up ſo that the owner may take them, 
is felony, 1 Hawk. P. C. 94. QF. 4 
Pigeon-houſe, Is a place for ſafe keeping Pigeons. A 
lord of a manor may build a Pigeon-houſe or Dove-cote 


upon his land, parcel of the manor; but a tenant of the 


manor: cannot, without the lord's licence. 3 Salk. 248. 
Formerly none but the lord of the manor, or the parſon, 
might erect a Pigeon-houſe; though it has been ſitice 
held, than any freebolder may build a Pigeon-houſe, on 
his own ground. 5 Rep. 104. Cro. Ehz. 548. "Crs. 
Jac. 382, 440. A perſon may have a Pigeon-houſe, or 
Dove-cote, © by preſcription. Game-Law, 2 Pa. 133. 
See Nuſance. xs 
Pila, Is that ſide of money which is called pile, be- 
cauſe it is the ſide on which there was an impreſſion of a 
church 


* \ 0 
— p _— WS * — - Wow R —— 2. — RG > og. - - — - — 
1 r 5 * — 2 EDD — — DP — = 2 — ” : 
— 24S . re Wirte > > Tr 2 „* n X 4 n 7 
. — V « - 2 * % - * - W » 


— 
EET 
— a6 
—— — A. 


S 5 
n 
_ 


r - tte aan Meer 
GE © 4d m_— _ = _ * 
; 


_ 7 


DO — — 


— — 
7 ee 


Jer 


Fs 4 
2 


ot — ae 


8 p 3 1 - 5 < 4 
3 = e r vb * 2 — 
— = r 8 q ; > Bo" = 
r ——— . 3 5 rage”: > Ces a 
e n 2 re n S 
4 8 2 5 n 3 S 
2 $ Dr 8 = 


— 
— 
— "' 


en et ann, = 
En Ee Ne 


* 32 


7 
5 
A 


Sy 
SIE 
* . 
4 


* 


1 - . 
1 
. 


P l n 
L „ ee OS 
— | > an gr rm neo; 
. - =_ — — 
7 


— — ns 
oo re i 
— 


. 


PEW py * * : » X 4 
. 7 og o—s rw — 3 arne 2 2 7 — 8 3 1 8 
r N —— N nn SEP * 75 — — 928 — C : 2 . . 
rns * ES) SINE A *. e 22 * C * yg. > ny 6 p 2 % Cas 3 
9 —— Pa 2 1 — IEG . Eli Me Bob AE NAME EIS AE LA IESR'S 52 g 8 ke k - . Ls 2 
So * £ i $a IS og ore vv rr —— — 28 * 2 
— — ding — — — ———— et B 3 2 3 rows 


— 


— wn 
„ 


—— 


"IS 
== 


— —_ 


* LEH 
„„ 
P, PA 


cx bp 

be A: 

ss 1 
er r 2 


n _ 
[gp ne - MS SIE iS, Wo * acl 
De tt: IF EE PETE n 

* 


* 7 *%- 4 7 
* — * 
„ „ X 
SA 
enn x 
"PT" pn 
3 4983 


—— Se — 
o — — 


7 
; 4 
13 
5 
op 
: 
"=, 
} s 
" f 
7 
/ 
7 
4 4 
. 
1 
i p 
y 4 
2 
: 
4 * 
X 
} 
7 
1 8 
25 
K 
4 
1 
1 
on. 
ia 
. 
7 * 
p 
* 7 
7 
BE © 
"3 + 
6 4 
4 
2 7 
3 2 
' 
f a 
EI 
q 
5 
y + 1 
& 
> 
# 
= 
5 
7 
: 
z 
* 2 
5 , 
38 
k * 
5 
1 © 
» 
« 
7 
* 
« 
>! 
# 
; 
"$3 
Þ 
* 
4 
54 
. 
7 
1 
* . 1 
3 
1 41 
9 5 
x4 : * 
4 
* 
: 6 x 
1 
145 : 
1 * 
- mw 1 
4 bs C 
5 
E » 
1 - 
= 2 
e q 
1 
1 
l k þ 
4 * * 
© $4 
2 3$= E253 
"Is 
Cz 
22 5 
mn 4 
1 
1 
2 1 
EE 
F 
» * 7. 
= F — 
„ 
e 
* 7 
"0 5 
3 X 
1 1 
"x23 7 
+3 es 
e 
L tr 2 
' 2+» TY 
1 4 
TE 
WED 7 
WA 
3 
1 
8 2 
7 4 j 
© 2 
1 
N 24: 
. 2 
12 7 
* ; 
x9 
A 
7 £4 9 
5 
"I "+ 
443 
$5 
bd 
= 4 
„ 7 
4 
1 255 
28 
: res * 
1 
CT +... 
ay 54. ( 
* 5 
Tat * 
225 ( 
1 . 
WH is 
ka K: 
13 + 
„ 0 
8 5 N 
£35 4. 
54 
» dz. Wo 
4 $% 5 
178 
* * n 
© 5 E 
* * * 
+401 is 
We f 
A . 
VE 4 
* < 7 
” 1 1 
1 * * 
1 , 
"4 * 
* k 
53 + (0 
"414 £4 2 
4 * 
25 © \ 
airs By , 
4 5 N 
7 4 * 
* 724 
IE PB 
* 
2 
% 2 
* 
: co 
5 N 
» . »d 
$ 72 
1% \ 
| I "7 * 
3 
1 
11 
5 * 
& 
hh 
x 
"37H 
> 
ZIP 
1: 34 
* o 
15 
TRI k 
1 0 5 
1 Wo . 
+": £34 
1 
1. 7 
: 4 
1 
5. c 
7 3 
Ry 9 
2 1 
11 5 
, th. 
FM : 
* 2 
* Y 
n 
73 Eh 
| 
" 1 
q 1 
- * 
1 
\ 1 
P31 eg ; 
+ {* © R 
| 4 1 
I & : 
7 PS 01 4 
i p I 
'S) J 0 7 4:8) 
$81} #518 
£5 2 1 * 7 
3 \ 
= N * 1 4 
* 7 a 5x „ # 
. . 5 1 
5 1 
: 1 x: 
f 13% 4 
. n 
. . . 
11 H. 
1 4 | 
: 143 
2. 1 
5 * 1 1 
F 4 . 1 o 1 
x Hi T1 : 
WWE. 
_ * -» $M oY if 
1 7 AY 
e i 
1 2 bs N55 
1 vi 1 Kz 
"FS þ 7 
8 1 1 
* 4 1 
* 1 
1 
* . 
| 1 1.4 Rk 
” 1 | 
= x } vey 
7-1 | 4 * 
0 +; 
. p 37 (2 
N 1 * z 
o 4 . 2 
2 M7 4.8 
+ "8:7 {CH 
1 N 
0 4 "Ap FI 1 
; MM 
; by . gh 
fs UE » 
. 4 la 8” 1 
. þ 
5 by : * 8 
P ; . 
"0 is 
8 >| WY 
4 \ 
: : 3 
* d 4 
AE 3 * 
A 7 
111 
5 » J 
LW 
IT F 
- 11 
1641 
51 4 
5. 3-0 
£7 7.19 ' a 
* 4 k 
1 45060001 188 
83 Wy. 
* 
— 4 * 
1 2 
A N. p 19 
08S \ 
1% 5 15 
1 1 1 
1 7 13.1] d 
* os * 
1 * 
ff 
i ks 1 
4 
o = 
1 


2 
. ii. >” 


$0 44 


2 os R 
— — » 2 
re 


— 
= \ ba 
e 
31 — 2 
— > . 


23 by. - — — > 2 — ac EE SS p 3 A 5 tn 
& —IÞ = 4 - — > CANS — — * = — — — * — — — — 
4 > 4 4 4 . . N - < — 2 — — — — — — —— > — — 
pe d * — E 8 * — = 4 ag, — TRA 2 2 7 * — = < IF © . = IO 7 IRS - ay; 8 << rr 
- . — — — * — * 72 S — * 8 en LA Le: cas 1 = 9 e * 2 _ — 2 2 . 27 
2 1 —_— 8 2 2 8 be” 5 2 N — 4 - - woemnas'd < 2 od og S Es 2 $27 — = 2 - "cf \ 
— ooo rn, 5 . — 2 pu es — EOS he hn SI 82 ON =. 1 —— N = - 8 8 * rr > FR 
2 * we gy Y = * 2 K oh = . — — 8 — 
E w EEE Co -_ 22 
A * fire 
— 2 * =_ 3 


nr — nn "% 5 2 ® * 2 2 + Ee NS; = ava * 4 —— * — 8 = — 8 bh . * 2 ph 
25 n . „„ Cobb 22 —: I TIO IND e R STRESSED 2 - 
f - Mica: 6 2 - . N 88 3 or Tn - * 8 


3 


P I L 


church built on piles; and he who brings an appeal of | 


robbery againſt another, muſt ſhew the certain quantity, 


quality, price, weight, Sc. walorem & pilum, where 


pilum ſigniſies fguram mont. Fleta, lib. 1. c. 39. 
Pilettus, Was anciently uſed for an arrow, which 
had a round knob, a little above the head, to hinder it 
from going far into a mark; from the Lat. pila, which 
ſignikes generally any round thing like a ball, ET 
quod foreftarii non portabunt ſagittas barbatas, ſed piletos. 
Chart. 31 H. 3. Perſons might ſhoot without the bounds 


of a foreft with ſharp or pointed arrows; but within the 


Foreli, for the preſervation of the deer, they were to ſhoot 


only with blunts, bolts, or Piles: and ſagitta pilita was 


oppoſed to ſegitta barbata; as blunts to ſbarps, in rapiers. 


Hat. Paris. 


Pilcus ſuppoztationis, A cap of maintenance, Pope 


Jule; ſent ſuch a cap, with a ſword, to Hex. 8. anzo 


15 14. Holiing. 827. but there is mention made of ſuch 
A cap by Hoeweden, p. 656. at the coronation of Richard 
the Firſt. Correll. 

Pillozy, Ccolliſtrigium, collum flringens ; pilloria from 
the Fr. pilleur, i. e. depeculator, or pelori derived from the 
Greek Ioan, janua, a door, becauſe one ſtanding on the 
pillory, puts his head, as it were, through a door, and 
Opdlu, wider) Is an engine made of wood to puniſh offen- 
ders, by expoſing them to public view, and rendring them 
infamous. there is a Hatute of the pillory, 51 H. 3. And 


by ſlatute, it is appointed for bakers, foreitallers, and 
thoſe who uſe felſe weights, perjury, forgery, c. 3 


Inſt. 2:0) Lords of leets are to have e pillory and tum- 
brel, or it will be cauſe of forfeiture of the leet; and a 


vill may be bound by preſcription to provide a pillory, 


Ofc. 2 Hawk. P. C. 73. 
Pilot, Is be Who hath the government of a ſhip, un- 


der the maſter. Pilots of ſhips, taking on them to con- 
duct any ſhip ſrom Dover, &c. to any place up the river 
Thames, are to be firſt examined aud approved by the 
maſter and wardens of the ſociety of Trizity Houſe, &c, 
or ſhall forfeit 10/7. for the firſt offence, 20 J. for the ſe- 
cond, and 40 l. for every other offence; one moiety to 
the informer, the other to the maſter and wardens; but 
any maſter or mate of a ſhip may pilot his own yeſle] up 
the river; and if any ſhip be loſt, through the negligence 


of any pilot, he ſhall be for ever after diſabled to act as a 


pilot. 3 Geo. 1. c. 13. Alſo the Lord Warden of the 
Cinque Ports may make rules for government of pilots, 
and order a ſufficient number to ply at ſea to conduct 
ſbips up the Thames. 7 Geo. 1. c. 21. No perſon ſhall 
act as a pilot on the Thames, &c. (except in collier ſhips) 
without licence from the maſter and wardens of Triniſy- 
Heuſe at Depiford, on pain of forfeiting 20 l. And pilot. 
are to be ſubje& to the government of that corporation; 
and pay ancient dues not exceeding 1. in the pound out 
of wages, for the uſe of the poor thereof. Stat. 5 Geo. 2. 
c. 20. 

By the laws of France, no perſon ſhall be received as 
a pilot, till he has made ſeveral voyages, and paſſed a 
ſtrict examination; and after that, on his return in long 
voyages, he is to lodge a copy of his journal in the 4g- 
miralty: and if a pilot occaſion the loſs of a ſhip, he is 


to pay 100 livres fine, and be for ever deprived of the 


Exerciſe of pilatage; and if he doth it defignedly, be 
puniſhed with death. Lex Mercat. 70, 71, 

The /aws of Oleron ordain, That if any pilot deſignedly 
miſguide a ſhip, that it may be caſt away, he ſhall be put 
to a rigorous death, and hung in chains: And if the 
lord of the place where a ſhip be thus loſt, abet ſuch 
villains in order to have a ſhare in the wreck, he ſhall be 
apprehended, and all his goods forfeited for the ſatisfac- 
tion of the perſons ſuffering; and his perſon ſhall be 
faſtened to a lake in the midſt of his own manſion, which 
being fired on the four corners, ſhall be burnt to the 
grontd, and he with it, Leg. Ol. c. 25. And if the 

ult of a pilot be fo notorious, that the ſhip's crew ſee 
an apparent wreck, they may lead him to the hatches, 
and ſtrike off his head; but the Common law denies this 
haſty execution: An ignorant pilot is ſentenced to paſs 
thrice under the ſhip's keel, by the laws of Denmark. 


4 


| in ſuch caſe be governed by the advice of the molt ex 


_— 


4 d, while ſhe is under the charge of te pilot, 


| piracy, Moor 756. 


| P ; 1 R 


Maſters of ſhips hall net phlige pilots to pat Ur, 
dangerous places, or to ſteer courſes againſt their geld 
but if there be a difference in opinions, the maſter 5 


ariners. Jbi. Before the Mip arrives at her place . 
her good s periſh, or be ſpoiled, the pilot hal] oe 
the ſame; But after the ſhip is brought.co the been 


then the after is to take Gre of her, and anſwe; all 


damages, Except that of the ö of God, &c, Leg 0 


Cap. 23. ; , 
In charterparties of affreightment, the maſter generally 


covenants to find a pilot, and the merchant to dar b. 
And in caſe the ſhip ſhall miſcarry through ep: 


hciency of the pilot, the merchant may charge eith 
maſter or the pilot; and if he charges 8 


maſter muſt have his remedy againſt the pilot, Ter Mer. 


cat. 70. See Lodmanage. And Strange 249. for 
ſtruction of the ſtatute relating to the Pig 25 4 
3 Geo. 1. c. 13. See allo 7 Geo. I. c. 21. 5 Geo. 2. 1 
Ard 4 Geo. 3, c. 12. ; e 

Pimp-Tenure, — Willielmys Hoppeſhatt, te . 
midiam vergatum terre in Rockhampton de Domino Ne- 
per ſervitium cuftodiendi ſex demiſellas, eil. muri, uy 
um Domini Regis, 12 Ed. 1. viz. by Pimp-T wary 
Blount's Ten. 39. | | wal 

Pinnas bibere, Or, Ad pinnas bibere, The old cuſtom 
of drinking brought in by the Danes, was to fix a pin in 
the fide of the waſſal bowl, and to drink exaQly to the 
pin; as now is praQtiſed in a ſealed glaſs, Cc. This 
kind of drunkenneſs was forbid the clergy, inthe council 
at London, Anno 1102. Preſoyteri non cant ad. puttin, | 
nec ad pinnas bibant. Convell, _ 1 

ipe, (Pipe) Is a roll in the Exchequer, otherwiſe 

cailed The Great Roll, anno 37 E 3. c. 4. See Clerk 
of the Pipe. It is alſo a meaſure of wine, containing 
two hogſheads, or half a ton, that, is one hundred and 
twenty-ſix gallons; mentioned in 1 KR. 3. c. 3. 

Piquant, A French word for ſharp, made uſe of 
" 3 malice or rancour againſt any one, Law fr, 
Pirates, ( Piratæ] Are common ſea rovers, without 
any fixed place of reſidence, who acknowledge no ſove- 
reign and no law, and ſupport themſelyes. by pillage and 
depredations at ſea: But there are ioſtances wherein the 
word girata has been formerly taken for a ſea captain, 


The crime of piracy, or robbery and depredation upon 
the nioH 5845, is an offence againſt the univerſal law of 
ſociety ; a pirate being, according to Sir Edward Colt, 
(3 IA. 113.) boftes bumani generis. As therefore he hath 


. renounced all the benefits of ſociety and government, àn 


has reduced himſelf afreſh to the ſavage ſtate of nature, 
by declaring war againſt all mankind, all mankind muſt 
declare war againſt him : So that every community hath 
a right, by the tule of ſelf-defence, to ipfli&t that punilh- 
ment upon him, which every individual would in a ſlate 
of nature have been otherwiſe entitled to do for any in- 
vaſion of his perſon or perſonal property. Black. Con. 
42 71. | 5 | 
Pirates are enemies to all : They aredenicd ſaccour by - 
the law of nations; and by the Civil law, 2 ranſom pro- 
miſed to a pirate, if not complied with, creates no wrongs 
for the law of arms is not communicated to ſuch, 1 1 
are they capable of enjoying that privilege, which Jawiu 
enemies are intitled to in the caption of another. K 
lercat. 18 3. If a pirate enters a port or haven, yy 4 
ſaults and robs a merchant ſhip at anchor there; 5 * 
not piracy, becauſe it is dot done upon the big ſea; 
but it is @ robbery at the Common law, the act being ins 
corpus comitatus: And if the crime be committed mo 
ſuper altum mare, or in great rivers within the wy b 
which are locked upon as common highways, bert 
It has been held, that piracy, being an _— by E 
Civil law only, ſhall not be included in 2 bene * Mick 
enerally of felonies, as to benefit of clergy» 3 by 
ſhall be conſtrued only of thoſe felonies which art que 
our law ; as thoſe piracies are which are commit 2 
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port or creek; within the body ef a county. 2 Hewt. 


If a ſhip be riding at anchor af. ſia, and the mariners 
part in their ſhip boat, and the reſt on ſhore, ſo that none 
are left in the ſhip ; and a pirate attack her, and com- 
mits a robbery, it is piracy. 14 EA. 3. And where a 
pirate aſſaults a ſhip, and only takes away ſome of the 
men, in order to ſell them for ſlaves; this is piracy: 
And if a pirate make an attack on a ſhip, and the maſter 
for the redemption is compelled to give his oath to pay a 
certain ſum of money, tho? there be no taking, the ſame 
is piracy by the Marine law; but, by the Common law, 


there muſt be an actual taking, as in caſe of robbery on 
the highway. Lex Mercat. 185. But the taking by a 


ſhip at ſea, in great neceſſity, of victuals, cables, ropes, - 
tc. out of another ſhip, is no piracy; if that other ſhip 
can ſpare them, and paying or giving ſecurity therefore. 
Ibid. 183. | 

A N takes goods upon the ſea, and ſells them, the 

roperty is not altered, no more than if a thief on 
fin had ſtolen and fold them. 27 Ed. 3. cap. 13. 
Godb. 193. Vet, by the laws of England, if a man com- 
mit piracy. upon the ſubjects of any other prince, and 


| brings the goods into England and ſells them in a market- - 


overt, the ſame ſhall be binding, and the owners be con- 
cluded. Hob; 79. 1 | 
When goods are taken by a pirate, and afterwards the 
pirate 3 an attack upon another ſhip, is conquered 
and taken by the other, by the law marine the admiral 
may make reſtitution of the goods to the owners, if they 
are fellow ſubjects of the captures, or belong to any ſtate 
in amity with his ſovereign, on paying the coſts and 
charges, and making the captor an equitable conſidera- 
tion for his ſervice, Lex Mercat. 184. If a pirate at 
ſea aſſault a ſhip, and in the engagement kills a perſon in 
the other ſhip, by the Common law, all the perſons on 
board the pirate ſhip are principals in the murder, altho? 
none enter the other ſhip; but, by the Marine law, they 
who give the wound only ſhall be principals, and the 
reſt acceſſaries, if the parties can be known. Yelv. 135. 
It has been holden, that there cannot be an acceſſary of 
piracy, but if it happens, that there is an acceſſary upon 
the ſea, ſuch acceſſary may be puniſhed by the Civil law 


before the Lord Admiral: And it was made a doubt, 


whether an acceſſary at land to a felony at ſea, was triable 
by the admiral, within the purview of 28 H. 8. c. 15. 
Though this is ſettled by 11 & 12 V. 3. c. 7. which 
provides that acceſſaries to piracy, before or after, ſhall 
be inquired of, tried and adjudged according to the ſaid 


ſtatute, 2 Haul. 222. 


In caſe the ſubjects of a prince in enmity with the crown 
of England, enter themſelves ſailors on board an Engli/h 
pirate, and a robbery is committed by them, who are af- 
terwards taken; it is felony in the Eng/i/b, but not in the 
ſtrangers: But in ancient times it was petit treaſon in the 
Engliſh, and felony in the ſtrangers: And if any Eagliſb- 
man commits piracy upon the ſubjects of any prince or 
ſtate in amity with England, they are within the ſtatute 
28 H. 8. c. 15. If the ſubjects of any nation or kingdom 
in amity with Eng/and, ſhall commit a piracy on the ſhips 


or goods of the Engliſh, the ſame is felony, and. 


puniſhable by this ſtatute: And piracy committed by 
the ſubjects of France, or any other country in friend- 
f2ip with us, upon the Britiſb ſeas, is properly puniſh- 


able by the crown of England only. Tex Mercat. 186, 


1 

A piracy is attempted on the ocean, if the pirates are 
over- come, the takers may immediately inflict a puniſh- 
ment by hanging them up at the main - yard end; though 
this is underſtood where no legal judgment may be obtained; 
hence if a ſhip on a voyage to any part of America, or the 
plantations there, on a diſcovery of thoſe parts, is at- 
tacked by a pirate, but in the attempt the pirate is over- 
come; the pirates may be forthwith executed, without 
any ſolemnity of condemnation, by the Marine law. 
Ibid. 184. 

By the ancient Common law, piracy, if committed by 
a ſubject, was held to be a ſpecies of treaſon, being con- 
trary to his natural allegiance; and by an alien to be 
felony only: But now, ſince the ſtatute of treaſons, 25 
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4 3. e. 2, it is held to be only felony in a Tabjet 


3 rfl. 13. | Ps YL 
Formerly it was only coghizable by the admiralty 
courts, which proceed by. the rules of the Civil law. 


But, it being inconſiſtent with the liberties of the 5 2 
that any man's life ſhould be taken away, unleſs by the 
judgment of his' peers, or the Common law of the land, 
the ſtatute 28 Hen. g. c. 15. eltalidiſhed a new Juriſdiction 
for this purpoſe ; which proceeds actording to the courſe 


of the Common law, Black. Com. 4 V. 71. 


By ſtat. 28 Hen. 8. e. 15. all robberies committed by 
any county of Englend, by the King's commiſſion, as if the 
offences had bien cominitted on land; and ſuch com miſſion 


ſhall be directed to the Lord Admiral, and other perſons 


as ſhall be named by the Lord Chancellor, who a de 


termine ſuch offinces after the common courſe of the Jaws « 
the kingdom uſed for felonies and rob beriet, &c. and awar 
judgment and execution as againſt felons for any felony 
done on the land; and the offenders ſhall ſuffer death, 


ſach offence committed on land, O&c. 5 
This ſtatute doth not alter the offence of pitaxy, but 
leaves it as it was before, viz. Felony only by the Civil 
law; but giveth a trial according to the Common law, 
and inflicts death, (Fc. as if the offenders had been con - 
victed of any felony done upon the land. 3 Af. 112. 
H. P. C. 77. And no attainder for this offence corrupts 
the blood, the ſtatute mentioning only that the offender 
ſhall ſuffer death, loſs of lands, tc, as if he were at- 
tainted of a felony at Common law; but ſays not, that 
the blood ſhall be corrupted, 3 I. 112. 
offender is to be tried on the ſtatute, to forfeit his 
lands, Cc. which are not forfeited by the Civil law, 1 
Lil. Abr. 5 0 | 
11 12 V. z. c. 7. enacts, That all piracies, commit- 
ted on the ſea, or in any haven, &c, where the admiral 
hath juriſdiction, may be tried at ſea, or on the land, in 
any of his Majefty's iſlands, Cc. abroad, appointed for 
that purpoſe, by commiſſion, under the Great Seal, of 
ſeal of the admiralty, directed to ſuch commiſſioners as 


the King ſhall think fit; who may commit the offenders, 


and call a court of admiralty, conſiſting of /even perſons 
at liaft, or, for want of ſeven, any three of the commits 
fioners may call others; and the perſons ſo aſſembled 
may proceed according to the courſe of the adniraliy, paſs 
ſentence of death, and order execution, c. And com- 
miſſions for trial of offences within the Ciague Ports 
ſhall be directed to the warden of the Cingue Ports and 
the trial to be by the inhabitants of the ports. And if 
any natural born ſubjects or denizens, ſhall commit 
piracy agaiaſt any of his Majeſty's ſubjects at ſea under 
colour of any commiſſion from any foreign prince, they 
ſhall be adjudged pirates: If any maſter of a ſhip, or ſea- 
men give up the ſhip to pirates, or combine to yield up, 
or run away with any ſhip; or any ſeaman lay 'violent 
hands on his commander, or endeavour a revolt in the 
ſhip, he ſhall be adjudged a pirate, and ſuffer according- 
ly; alfo if any perſon diſcover a combination for oy 
away with a ſhip, he ſhall be intitled to a reward of 107. 
for every veſſel of 100 tons, and 15/. if above: And all 
perſons who ſet forth any pirate, or be affiſting to thoſe 
. committing piracy; or that conceal ſuch pirates, or re- 
ceive any veſſel or goods piratically taken, ſhall be deem- 
ed acceſſary to the piracy, and ſuffer as principal. The 
8 Geo. 1. c. 24. makes the far. 11 C 12W. z. c. 7, 
perpetual, : | 
And by 8 Geo, 1. c. 24. Maſters of ſhips trading with 
pirates, or furniſhing them with ftores, Ic. and perſons 
correſponding with pirates, are declared puilty of piracy z 
and ſhall be tried according to 28 Her. 8, c. 15. and 11 
12 V. z. c. 7. and ſ death, forfeit lands, c. 
Ships fitted out with deſign to trade with pirates, and the 
goods ſhall be forfeited: And maſters of ſhips, and ſea- 
men of ſhips carrying guns, being attacked by pirates, 
if they do not defend their ſhips, ſhall forfeit their wages, 
and be impriſoned fix months; but ſeamen wounded in 
defence of ſhips againſt pirates, ſhall be admitted into 
Greenwich hoſpital, Ic. By 4 Geb. 1. c. 11. the benefif 


of clergy is taken from all offences of piracy, 
8 


* 


pirates, ſhall be inquired of, heard and determined in 


loſs of lands and goods, as if they had been attainted of 


ikewiſe the 


When 
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When an Egli ſhip ſhall have been defended by 
fight againſt pirates, and any of the officers or ſeamen be i 
killed or wounded, the judge of the admiralty, or mayor 
or chief officer of any port, aſſiſted by four merchants, 


may by proceſs levy a ſum not exceeding two per cent. 
of the value of the ſhip and goods ge 


Pirates are always excepted ia general paroons3/ And 
indiament for piracy muit alledge the fact to be, dove 


UPON TAE SEA: and have both the, words felonice and 


% 


piratice, e. 


By 18 Geo. 2. c. 30. All ſubjeds, | * during any | 
war, ſhall commit hoſtilities on tbe ſea agarnti any of his 
Majeſty's ſubjects by colour of any commiſſion from the 


enemy, or adhere, or give aid to the enemy upnn the ſea, 


| ne ended, to be 
diſtributed among the officers and ſeamen, or the widows 
nd children of the perſons killed. Lex Mercat. 186. 


may be tried as pirates, in the court of -Admiralty, on | 


ſhip-board or on land, and being convicted ſhall ſuffer 
death, &fc. as other pirates, We. by the flat. 11 & 12 
W. 3. c. 7, But perſons convided on this aQ, chali not 


be tried for the ſame crime as for high tres ſon; but if 


not tried on this act, may be tried for high treaſon on 


Vide Staundf. P. C 10. 3 


Inft. 112. 2 Hale Hift, P. C. 369, 370. 1 Hawk, P. 


* 


In the conſtruction of 28 H. 8. c. 15. the following 
opinions have becn holden: | 

That it does not alter the nature of the offence, ſo as 
to make that, which was before a felony only by che Civil 
law, now become a felony by the Common law; for the 
offence mui flill be alledged as box E UPON THE SEA, and 
is no way cognizable by the Common law, but only by 
virtue of this flatute; which, by ordaining that in ſome 
reſpects it ſhall have the like trial and puniſhments as are 
uſed for felony at Common law, ſhall not be carried fo 
far as to make it aiſo agree with it in. other particulars 
which are not mentioned; from hence it follows that 
this offence remains, as bifore, of a ſpecial nature, and 
that it ſhall not be included in a general pardon of all 
felonies. 3 Int. 112. 2 Hale's Hift. P. C. 370. Moor, 
756. Co. Lit. 391. | 

From che ſame ground it follows, that no perſon in 
reſpect of this ſlatute be conſtrued to be, or puniſhed as 
acceſſaries to piracy before or after, as they might have 
been, if it had been made felony by the ature, whereby 
all thoſe would incidentally bave been acceſſaries in the 
like caſes in which they would have been acceſſaries to a 


C. 98. 


felony at Common law; therefore acceſſarie> to piracy, 


being neither expreſsly named in the ſtatute, nor by con- 


ſtruction included, remain as they were before, and were 


triable by the Civil law, if their offences were committed 
on the ſea; but on the land, by no law, until 11 & 12 
W. 3. c. 7. for 2 & 3 Ed. 6. c. 24. which provides 
againſt acceſſaries in one county to a felony in another, 
extends not to acceſſaties to an cftence committed in no 
county, but on the ſea; but by 11 & 12 /. 3. c. 7. 
they are triable in like manner as the p-incipals are 
by 28 Hen. 8. c. 15 2 Inft. 112. 1 Haw. F. C. 99. 
3 to piracy are made principal, by 8 Geo. 1. 
c. 24. | 

From the ſame ground it follows, that an attainder for 
this offence corrupts not the blood, for though the ſtatute 
ſays, that the offender ſhall ſuffer ſuch pains of death, 
Sc. as if he were attainted of a felony at Common law, 


yet ĩt ſays not, that the blood ſhall be corrupted. 3 1ſt. 


112. 1 Hawes P. C. 99. 
Vet it has been ceſolved, that an off-nder ſtanding mute 
on an 2rraignment, by force of this ilatute, ſhall have 
judgment of paine fort & dure; for the words of the ſla- 
tute are, that a commiſſion hall be directed, Ec. to 
hear and determine ſuch offences after the common courſe 
of the laws of the land. 3 ft. 114. Der 241. pl. 49, 
308. pl. 73, | 

It hath been holden, that the indictment for this of- 
fence muſt all:d;e the fat to be done at /ea, and mult 
have the words ſelonice and piratice; and that no of- 
fence is puniſhable by virtue of this act as piracy, 
which would not have been felony if done on the land, 


conſequently taking an enemy's ſhip, by an enemy, is not | 


if 9 
| 1. 


within the ſtatute. a * 112. 1 N reren. 
Hawk. P. C. 100. Nan 5 . 175. { 


It is agreed, that this ftatote extends not to gg 
done ia creeks or ports within the body of 1 wenge 
cauſe they Are, and always were, cognizable by the 05 
mon law. Moor 756. 1 Nol. Rep. 175. 1 Hewk, Þ C 
100. | N 1185 ' : . 


ty, be. 


Piracies on the ſes, excepted out of the general par 


don, 20 Geo, 2. c. 5 2. et. 13. See 16 7; | 
Pirates. : „ 5 : 1. 95 ir. Ar. tit. 


Pirates Goods, Ia the patent to the adm; 
granted him bona Se 7 The proper 7 bas 
only paſs by this grant; and not piratieal goods 975. 
is of a grant de bonis felonum, the grantee ſhall ih 1 # 
goods ſtolen, but the true and rightful owner, By rk 
King ſhall have piratical goods, if the owner = ye 
known, 10 Rep. log. Dyer 269. Jenl. Cent, by not 
: Pilcarp, (Pr/cearia, wel privilegium piſcandi) . 
right or liberty of fing in the waters of another 10 f 
And there are three ſorts of piſcaries, Libera fiſearia, 6 
taralis piſcaria; and Communts piſcaria, © 5 Fg 


Ins reſpect. to the fi: ſt, it is to be obſerved, that A is 


an excluſive right of fiſhing in a public river: f 

royal franchiſe; and is onde ces ſuch in al Ne 
tries where the feodal polity has prevsiled: T hough 0 
making ſuch grants, and by that means 2ppropriatins 
what ſeems unnatural to reſtrain, the uſe of running wa 
ter, was prohibited for the future by King John's 0 
charter; and the rivers that were fenced in his =o 


directed to be laid open, as well as the foreſts to be gif. 


atfcreited, This opening was extended, by the ſecond 


and third charters of Henry III. to thoſe alſo that were 


e under * N J. fo that a franchiſe of free hihery 
ought now to be at leaſt as old as the rei 
This differs from, l 

The ſecond, Separalis piſcaria; becauſe: ke that has x 
ſeveral fiſhery muſt alſo be the owner of the ſoil, which 
in a free fiſhery is not requiſite, It differs alſo from 

The third, Communis piſcaria, a liberty of fiſhing in 
another man's water, in that the free fiſhery is an excl. 
five right, the common of piſcary is not ſo: and there- 
fore in a free fiſhery, a man has property in the fiſh be- 
fore they are caught; in a common of piſcary, not till 
afterwards. Black. Com. 2 V. 34, 39. which wide, and 
the ſeveral authorities there cited; alſo vide titles, Fiþ. 
ing, and Common of Piſcary. 

Piſcenarius, Is uſed in our records for a fiſhmorger, 
Pat: 1: $34. part. 3. „ v4; * | 

Pit, ls a hole wherein the Scors uſed to drown women 
thieves; and to ſay condemned to the pit, is as when we 
ſay condemned to the gallows. Skhene. | 

Pit and Gallows, See Fo/a and Furca. 

Pitching⸗Pence, Money, (commonly a jenny) paid 
for pitching, or ſetting down every bag of cory, or pack 
of goods, in a fair or market; | 

Pittance, C Pitancia, modicum) A little repaſt, or te- 
fection of fiſh or fleſh, more than the common allowance. 
Johannes Dei Gratia, fc. Conceſſimus, Sc. b 
uſus pauperum, & ad refeAionem monachorum, qui illi 
diebus «fficia divina pro difuncis celebrabant, que rifedit 
pitancia wocat', Fc. Rot. Char. ad Hoſpitel. 8. S.. 
vator. Sancti Edmundi, &c. An, 1 Reg. Johan. p. 2. 

Placard, (Fr. plaguart, Dutch flaccaert Hai 
ſeveral ſignifications: In France, it is a table, where- 
in laws, orders, Fc. are written and hung up; i 
Holland, it is an edi or proclamation; allo it fign'- 
fies a writing of ſafe condut; with us it is lite 
uſed, but is mentioned as a licence to uſe certiin 
games, Fe. in the Hat. 2 & 3 P. & M. c. 7. ber 
33 H. 8. c. 6. 

Place, / Locus) Where a fact was committed, is te be 


alledged in appeals of death, indidtments, Ce. 1 
ere 


y 


place is conſiderable in pleadings, in ſome caſes: Wi! 
the law requires a thing to be ſet down in a certain 
place, the party muſt in his pleadings ſay, it was dove 
there. Co. Lit. 282. When one thing comes 18 
place of another, it ſhall be ſaid to be of the ſane nat! 
as in caſe of an exchange, c. Shep. Epit. Joo. 


Placita, 


tbe 


dee 


Local. 


* 
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Placita, Pleas, or pleagings, or debates And trials at 
law. Placita is a word often mentioned in our hiſtories, 
and law books; at firſt it ignified the public aſſemblies 
of all degrees of men where the King preſided, and they 
uſually conſulted upon the great affairs of the kingdom, 
and theſe were called genzralia placita, becauſe generalitas 
uni verſorum  majorum tam clericorum guain laitorum” ibidem 
conveniebat + This was the cuſtom in France, as well as 
here, as we are told by Pzrtinian, in his Annals of France, 
in the yeat 767. Some of our hiſtorians, as Simeon of 
Durham, and others, Who wrote above 300 years after- 
wards, tell us, that thoſe aſſemblies were held in the 
een fields: and th at the p/acite generalia, and curia regis, 
were what we now call a parliament: It is true; the lords 
courts were ſo called, wiz. Placita generalia, but oftner 


- . Cant» YO FN * s . 
curiæ generales, becauſe all their tenants and vaſſals were 


bound to appear there. 8 * 

We alſo meet with placitum nominatum, i. e. the day 
appointed for a criminal to appear and plead, and make 
his defence. Leg. H. 1. cap. 29. 46, 50.  Placitum frac- 
tum, i. e. when the day is paſt. Leg. H. 1. cap. 59. 
Lord Cobe tells us, that the word is derived from pla- 
cendo, quia bene flacitare ſuper omnia placet: this ſeems 


to be a very fanciful derivation of the word: it ſeems ra- 


ther to be derived from the German plats, or from. the 
Latin plateit, i. e. fields or ſtreets where theſe aſſemblies 
or courts were firſt held, But this word p/acita did ſome- 
times ſignify penalties, fines, mulcts, or emendations, ac- 
| cording to Gerwaſe of Tilbury, or the Black Boek in the 
Exchequer, lib. 2. tit. 13. Placita autem dicimus panas 
pecuniarias in quas incidunt delinguentes. So in the laws of 
Hen. 1. cap. 12, 13, Hence the old rule or cuſtom, 
Comes habet tertium denarium placitorum, is to be thus 
underſtood; the Earl of the county ſhall have the'third 
part of the money due upon mulcts, fines, and amer- 
ciaments impoſed in the aſſiſes and county courts. 
_ Covell, : 8 


Placitare, i. e. Litigare & cauſas agere, to plead: 


And the manner of pleading before the Congueſ was, 
Coram aldermanno & proceribus, & coram hundredariis, 
Sc. MS, in Bibl. Cotton. | | | 
Placitatoz, A pleader: Ralf Flambard is recorded to 
be totius regni placitator, Temp. W. 2. See /upra, the 
laſt clauſe of placiza. | | 
Plaint, (Fr. plainte, Lat. guerela) Is the exhibiting 
any action, in writing; and the party making his plaint 


is called the plaintiſt. Kitch. 231. A plaint in an in- 


fertor court is the entry of an action, after this manner: 
A. B. complains of C. D. of a plea of treſpaſi, &c. and 
there are pledges of proſecuting, that is to ſay, John Doe 
and Richard Roe, | 

The firit proceſs in an inferior court is a plaint, which 
is in the nature of an original writ, becauſe therein is briefly 
ſet forth the plaintiff's cauſe of action; and on this plaine 
there may iſſue a pore, till the return of a x1, upon 
which a capias will lie againſt the body of the defendant. 
2 Lill. Abr, 294. 8 88 8 | 


Where a plaint is levied in an inferior court, the de- | 
fendant muſt be firſt diſtrained for non-appearance, by 


ſomething of /mall value; then, if he doth not appear, a 
farther diſtreſs is to be taken to a greater value, and fo 
on; if all his goods are diſtrained on the firſt diſtreſs, at- 
tachment may be iſſued out of B. R. againſt the officers, 
Sc. Bid. Aplaintiffin an a/j/e may abridge his plaint 
of any part whereupcn a bar is pleaded. 21 Hen. 8. c. z. 
See County Court, And Black. Com. 3 V. 273. 


Plaint in a ſuperior court, is ſaid to be the cauſe for 


| Which the plaintiff complains againſt the defendant; and 
for which he obtains the King's wrt : For as the King 


Cenies his writ to none, if there be cauſe to grant it; ſo 


he grants not his writ to any, without there be cauſe al- 
ledged for it. 2 Lill. 294. | 


Planchia, A plank of wood, Cowell. „ 


Plaiſterers, Not to exerciſe the art of a painter in Lon- 
don. 1 Fac. I. c. 20. WF 5 

Plantation, / Plantatio, Colonia) Is a place where peo- 
ple are ſent to dwell; or a company of people tranſplant- 
ed from one place to another, with an allowance of land 
for their tillage, Lit. Did, REY | 


— 


a. 


| 


Ifa nation or people be expelled out of theit own fand, 


—_— 


vern them by any particular laws, but may gow 
by what law he will: but it has been adjudged, That 


| 


e 


An wiltes,” which the bstives in aby cobntrh make g6 
uſe of, nor can receive any damage by their by Plane 


bands of others, may lawfully be poſſeſſed by Naters. 


they may ſeek void places in ſome other country, 
and there may juſtly plant; and the immediate poſſeſ- 


ing ſuch plantations creates a right againſt all petſohs but 
he who hath Empire there. Lex Mertat. 156, Aud were 


perſons having arrived in any territories and lamed'thete, 
if, before they can reap the fruits of their Iaoor, the ge- 
ceſſities of human life are wanting, by the laws of hature 
they may foree a ſubſiſtence from a neighbour planter; he- 
cauſe a ſubſiſtence belongs to every man uvlefs. he tas 


merited to loſe the life he ſeeks to preſerve, © Bid. 1 
Our plantations abroad are chiefly iſlands in America, 
and the Leeward {land}, &c, The plantation Maid. 


being got by conqueſt, or by the King's ſubjects going 


= 


in ſearch of ſome prize, and planting themſelses there, 


the King is not reltrained by the laws of England to Fo 
govern thim 


the laws and cuſtoms by which the people of any iſlaud 
or ylantation were governed before the conqueſt thereof, 
bind them until new laws are given; for there is a ne- 
ceſſity that the former ſhall be in force till the new are 
obtained, and even then ſome of their old cuſtoms may 
remain, as they do in Barbadoes, e- If an uninhabited 
country be newly found out by Eagliſb ſubjects, all the 
laws of the kingdom of England are. immediately in force 
there. 2 Salt. 411. 3 Mod. 159. 4 Med. 225, 226. 

Our American plantations were obtained in the laſt cen- 
tury either by conqu ſt and driving out the natives (with 
what natural juſtice we ſhall not at preſent enquire) or by 
treaties. And therefore (ſays Black/tone) the Common law 
of England, as ſuch, has no allowance or authority there; 
they being no part of the mother country, but diſtinct 


(though dependent) dominions. They are ſubje& how- 


ever tothe controul of parliament; though not bound by 
any acts of parliament unleſs particularly namec. 


With reſpe& to their interior polity our colonies are 


properly of three ſorts. 1. Provincial eſtabliſhments, 
2, Proprietary governments. 3. Charter governments. 
The form of government in moſt of them is borrowed from 
that of England, They have a governor named by the 
King, (or in ſome proprietary colonies by the proprietor) 
who is his repreſentative or deputy. They have courts 
of juſtice of their own, from whoſe decifions an appeal 
lies to the King in council here in England. Their gene- 
ral aſſemblies, which are their houſe of commons, together 


with their council of ſtate, being their upper houſe, with 


the concurrence of the King or his repreſentative the go- 
vernor, make laws ſuited to their own emergencies. Bur 
all laws, ©&c. in the plantations that are repugnant to any 
law made, or to be made in this kingdom, are void, See 
Com. 1 Y, 106. „„ "ivy 
For the ſeveral ſtatutes relating to the plantations, ſee 
Table to the Statutes. | | ap on 


1 + 
Plate, Hoy, or ſmall water veſſel; it is mentioned in 


13 Eliz. cap. 15. Allo veſſels, Ec. of gold and filver 


are Called plate, as well in law, as in trade, By 29 G. 2. 
e. 14 A tax was laid on all perſons poſſeſſed of plate, but 
that ſtatute bas been repealed by 17 G. 3. c. 39- 

By 7 8 V. 3. c.19. / 3, Public houſes were pro- 
hibited to uſe plate. After this part of the act had lain 
dormant many years, a ſet of informers ſuddenly aroſe, 
and brought a number of actions for the penalties, for- 
feited by virtue of the act, whereupon many publicans 
raiſed a ſum of money to pay the expence of a bill to re- 
peal this clauſe, and obtained an act for the repeal, which 


is the 9 Geo. 3. cap. 11. See Table to the Statutes title 
Gold. | | 


Playhouſe, P/ayhou/es were originally inſtituted with a 
deſign of recommending virtue and expoſing vice and 


folly; therefore are not in their own nature nuſances: 


but it hath been holden, that a common playhouſe may be 
a nuſance, if it draw together great numbers of coaches, 
Sc. as prove generally inconvenient to the places adja- 
cent. 5 Mod. 142. * 
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P ILIE 


a in plays, Ce. je 
F ano rmnnnho 
e. 


nd Mapert ſpeaking any thing in derogation, of religion, 
.& 1 to [cor AN — nk tht | 17 1. 
Allo acting 1e, or jnterludes on 4 Jur. is ſpbject co 
penalties, by 1 Car. 1. cap. 1. e et 

By 10 G. 2. c. 28. No perſon. ſhall act any new, play 
or addition to an old one tc. unleſs a tre copy thereof, 

zned by the maſter of the playhouſe, be ſent to the Lord 


„ hamberlaio fourteen day: before ated; who may ptohibit 
_ the repreſenting any ſtage play : And perſons acting con- 


* 


the city and liberties of Wefminfler, or places of his 


trary to ſuch prohibicion, forfeit 500. and their licences, 
toc. And no licence is to be given to act plans, Mr in 
Ma 
jeſty's reſidence. By 25 Geo. 2. c. 36. , Houſes and gar- 
MY of CD Ne 0 to be ber without licence. 
See Nuſance. 33 = | 
__ Plays and Games, See Naſance, Gaming, Vide 
allo the ſtatutes 1 Car. 1. c. 1. 16 Car. 2. c. 7. 9 Ann. 
e. 14. 2 Geo. 2. c. 28. J. 9. 12 Geo. 2. c. 28. 13 
Geo. 2. c. 19. 18 Geo. 2. c. 34. and 30 Geo. 2. 
e. 24. 
Plea, C Placitum) Is that which either party alledges 
for himſelf in court, in a cauſe there depending to be 
Ws. _-- | 
| Pleading, in a large ſenſe, contains all the matters 
which come after the declaration, till iſſue is joined ; but 
is commonly taken for the defendant's anſwer to the de- 
claration” | $2 8 To | 
Pleas are divided into pleas of the crown, and common 
Pleas; pleas of the crown are all ſuits in the King's name, 
for offences committed againſt bis crown and dignity, 
and alſo 2gainſt the peace. Common pleas are thoſe that 
are agitated between common perſons, in civil caſes : 
And pleas may be farther divided into as many branches as 
action; for they ſignify all one. S. P. C. cap. i. 4 las. 
10 a wi 1 
A plea to the action is that which goes to the merits of 
the cauſe or adion; and is general to the declaration, or 
a ſpecial plea: A general plea in debt or contract, is 
He owes nothing : In debt on bond, If is not his deed, or 
He paid it at the day; in action of the caſe upon a pro- 


miſe, He did not promiſe; in treſpaſs upon the caſe, Nor | ge 


ity; in covenant, performance of covenants, e. 
| A ſpecial plea contains the matter at large, concluding 
to the declaration or adtion; and ſpecial pleas are many, 
as by duręſi and per minas, and in ju//ification, that in aſ- 
fault and battery, the plaintiff truck the firſt blow, c. 
In waſte, on zul wafie pleaded, the defendant cannot 
cad juſtifiable waſte; but he may give in evidence, 
ightning, enemies, Sc. to prove it to be no waſta: 
152 is to confeſs the fact, and plead ſpecially in theſe 
caſes, Finch 362, 378. Co. Lit. 282, 372. | 
Special pleas in anſwer to the declaration, are pleas in 
bar, or in abatement ; and every plea muſt be pleaded 
either in bar to the action, or in abatement of the writ 
er bill, upon which the action is framed, or it js but a 
diſcourſe, and not a p/ca. | | 
Special pleas are drawn up in form, ſetting forth the 


matter pleaded, &c. and muſt be figned by counſel, (ſome 


few excepted) or they will not be received : A foreign 
plea is to be ingroſſed in parchment, and figned by coun- 
ſel, and be put in, on the oath of defendant, that the 
plea is true. Pradiſ. Attorn, Edit. 1, pag. 80. And 
when a defendant hath pleaded, the plaintiff anſwers 


the defendant's #/za, which is called a replication; and the 


defendant anſwers the replication, by rejoinder : which 
the plaintiff may anſwer by /arrejoinder ; and ſometimes, 
(tho? ſeldom,) pleadings come to rebutter ; in anſwer to 
ſurrejoinder ; and ſurrebuiter. Co. Lit. 303. 


The order of pleading. 
In good order of pleading, a perſon ought to plead, 
iſt, To the juriſdifion of the court. 


2dly, To the perſon of the plaintiff, and next of the de- 


fendant. 
z3dly, To the writ. 


mmgly, or, profanely uſe 


- 


1 


F NY» be tbe,a&ion of the writ. | 


V 


| 


he 


4 


plaintiff; privilege of defendant, or other 
ſeveral matter. pleadable in abatement, may beg 


| 


| 


% 


.out of protection, and profeſſed in religion; but the 11g 


> 


P L E 


thly, To.the count or declaration. 


| Gibly, To (be cles h, in har, thereef, 


A ,pleat0. the juri/difien.is called a foreign plee, b. 


cauſe it. 1 that the matter ought to be tried in 250. 
Co 


ther cgurt, \ VISAS - 4 | 
Pleas to the perſon, have been formerly fix, viz, yij, 


nage, .outlawry, excommupication, the party an alien 
| , * 


* 


» 


is now no flea. | 
The plea to the aurit, Ce. is for variance between the 


writ and record, death of parties, miſnomer, joint. 
tenancy, Ce. and may be to the writ and bill, or count 

„ „„ | 
Pleas to the count or declaration are variance bet 1 

the writ and count, ſpecialty or record, .incertainyy, G. 
„ Oc, 


and all theſe are properly p/eas in abatement. 


Plea to the aden of the writ is where one pleadeth ſuch 


matter which ſheweth the plaintiff had no cauſe-to have 


he writ brought. And a plea in bar to the action itſelf, 


( N when defendant ; pleadeth. a plea which is ſufficient to 


* 


overthrow the action. Niteb. 95. Lit. 196. Plain 
bar, ſuch as a releaſe, the ſtatute of limitations, = | 
ment with ſatisfaction, &c. deſtroy the plaintiff's action 
for ever: but pleas in abatement are temporary and dia. 


2 and do not deſtroy the action, only Bop the ray 


for @ while, till the defect is removed; as where there js 


Tome fault in the wrjz, or declaration, miſaomer of the 


defendant, where the plaintiff is excommunicate, E. 
A plea to the juriſdiction, af miſnomer, or any other 5 
in abatement, cannot be pleaded after a general impar- 
lance; tho” a lea in bar may, becauſe that goes to deſtroy 


the action. 2 Ly/w. 1174. 


Pleas in bar may come after a continuance, or general 
imparlance ; but if ſach plea be firſt pleaded, the defend- 
ant ſhall not be admitted afterwards to plead in abate- 
ment of the writ, which 4s allowed to be good by plead- 
ing in bar to the action: yet matter of record may bt 


ſoewn in arreſt of judgment, and thereby the writ be abated, 


Hob. 280, 281, | 
Plea in abatement ought not to be received after 2 


neral imparlance; but if it be accepted, and the plain- 
tiff doth demur to it, the demurrer is good; After defend- 
ant hath pleaded in abatement, and before he pleads 
directly in bar, he may demur to the declaration, as he 
may where he is adviſed that the declaration is ioſufficient, 
Sc. Prad. Solic. 235, 236. 

It has been reſolved, That where a p/ea is in abatement, 
if it be of neceſſity that the defendant mult diſcloſe matter 
of bar, he ſhall have his election to take it either by way 
of bar, or abatement. 2 Mod. 65. If a defendantcan 
have no advantage by pleading in abatement, or by de- 
murring, be may plead in general. A releaſe or de- 
feaſance ; acceptance of otber things; tender of amends ; 
concord or accord; arbitrament; auterfoits bar by for. 


mer judgment; the ſtatute of limitation; diſability of 
matter: and 


leadud in bar. 


Pract. Attorn. 1 Edit. 82. Alſo he may plead another 
action depending of the /ame nature, for the ſame thing, 
&c. and if a perſon miſtaking his firſt action, bring aud. 
ther action without diſcontinuing the firſt, this plia may be 
pleaded. 1 Salk. 392. But this is in abatement. 
There is likewiſe a plea puis darrein continuance, Were 
defendant bath pleaded a plea, and before trial there * 
pens ſome new matter, which will avoid the, action: c 
may be pleaded after iſſue joined, at any tin: before vii 
dis; but after verdict, and before day in bank, there 15 
no day to plead it; ſa that the remedy is by audila gutt 
Cro. Jac. 646. 5 
A defendant with leave, may plead ſeveral 2 f 
but if any ſuch matter be excepted to, and found 0 y 
cient, coſts ſhall be given; And no dilatory 2 be 
allowed in any court of record, unleſs the truth ee 
proved by affidavit; or ſome probable matter be the 


Ty Ann, cap. 16. . POETS 5 
4 When a declaration, or bar, are defeRtive 8 7 


ſtances of time, place, eic. this may be helpe leading 


3 


1 _ x 4 
1 » bs 


ing of the adverſe party to it; bat wor , it be inſuff- 
— 2 Ventr. 222, 1 Danv. Abr. 156. If 
defendant pleads à dilatery and friuolous plea, to hinder | 
laintiff from going to trial; the court, on motion, will 
order defend ant to abide by his plea, or plead infanter, 
ſuch a plea as be will abide by: When a dilatory plea in 
abatement is over-ruled, there ſhall be a rypondeas oufter, 
except an iſſue be joined on it. 6 Mod. 1 oz. But ifa 
a in bar is over-ruled, judgment ſhall be given againſt 
defendant. CZutav. 42. 46 1 
Where it is doubtful between the parties, whether a 
plea be good or not, it cannot be determined by the court 
on motion, but there ought to be a demurrer to the plea ; 
and on arguing thereof, the court will judge of the plea, 
whether good or bad: And no advantage can be had of 
double pleading, without /ecial demurrer, 2 Lill. Abr. | 
210. Lutw. 422. (This means where ons plea, is, in 
itſelf double.) But tho' the court is to judge of plead- 
ing, they vill not dire any perſon how to plead; notwith- 
ſtanding tbe matter be difficult; for e parties muſt plead 
at their peril, and counſel are to adviſe, Qc. 
If plaintiff's attorney will conſent, defendant may 
waive his plea pleaded, without moving the court; and 
if he will not conſent, it cannot be done without moving 


cial plea, before iſſue joined, and plead the general iſſue. 
The defendant, before joinder in demurrer, may amend | 
his pla; and ſo after joinder in demurrer, before argued: 
And where defendant has demurred, and .the plaintiff 
joined; the court will often allow him to withdraw his 
demurrer, and plead to the action, if plaintiff hath not 
= been put by a trial. Pradi/. Solic. 303. . | 
8 | Defendant had leave to plead de no in four days, with» | 
5 in which time he ought to have pleaded in chief; but in- 
Head of that, he pleaded an outlawry of the plaintiff, | 
Ec. and thereupon plaintiff figned judgment for want | 
of a good plea; but on payment of colts, We.. and plead- | 
ing to iſſue immediately, judgment was ſet afide, Mod. 
Ca. in L. E. 289. I do not ſuppoſe a court in *. 
minſter-hall, would now ſet aſide ſuch a judgment unleſs 


to. | | 

A plea may be amended, if it be but in paper, and not 
entered, paying coſls : If after the defendant hath pleaded, 
the plaintiff alters his declaration, the defendant may al- 
ter his plea, 2 Lill. 322, The ſtatutes of jeofails are ex- 
tended to proceedings in Zngliſh (except in criminal 
Caſes). 4 Geo. 2. c. 26, Falſhood in a plea, if not 
hurtful to plaintiff, nor beneficial to defendant, doth | 
no injury; as it doth where detrimental to plaintiff, Wc. | 
hid. 297, Tho' if an attorney pleads a falſe plea by 
deceit, it is againſt his oath, and he may be fined. 1 
Salk. 5 15. FOG 5 


Concerning pleas in general, | 
All pleas are to be ſuecinct, without unneceſſary repe- 
titions, and be direct and pertinent to the caſe, not by way 

of argument or rehearſal; and the p/ea of every man ſpall 
be taken moſt firongly againſt himſelf. 2 Lill. 304. The 

plea muſt. dire&ly anſwer the charge in the declaration, or 
it will not be good, 1 Danv. Abr. 235. If it doth not 

anſwer all the matter contained in the declaration, the 
Plaintiff ſhall have judgment, as, for want of a plea: 1 
eu. 16. (i. e. to the part not anſwered.) 

Defendant pleads that he did not receive 80 J. but doth 
not ſay or any part thereof; and the plea was adjudged 

ill, for he might receive 79/7. and yet not the whole, 

Sc. 2 Med. 146. e 

In pleading a tender, at the putting in of the plea, the 

money is to be brought into court, or the plea will not be 

accepted, but the plaintiff ſhall ſign judgment. 2 Lill. 

Ar. 308. But when judgment in ejectment is ſigned for 

want of a plea, if poſſeſſion be not delivered, a judge 

before the aſſiſes may compel plaintiff to accept a plea, 2 

Salk, 516. | 

If a thing is ſhewu in pleading, and it is not after- 

wards traverſed or averred /pecially to the contrary, it will 
be taken to be cafe: Tho' the confeſlion of one de- 

' fendant in his plea, ſhall not prejudice another. Plhwd, 


— 


the court. Trin. 1651. Adefendant may waive his ſpe- 


defendant had merits, and thoſe merits were ſworn | 


| 48. Hob. 64. A releaſe pleaded to an adios of treſpaſs 
without ſhewing when it was made, "ſhall be taken befort 
the treſpaſs done: And a plea of diſcharge or giving no- 
tice, Sc. maſt ſheww how given. 10 Rep, 40. Plocud. 
128. Dyer 41. Fan, PRA | 


need not be pleaded on one (ide, which will come proper- 
ly on the otheri Hob. 3,78, 16. * 
Pleadings whieh amount to no more than the general 
iſſue, are not to be allowed, but the general ifſue ſhall 
be entered; and where defendant pleads the general iſſue, 
he ought to plead, ſo that the whole matter in queſ- 
tion may be tried. 2 Lill. 302. 2 Nelſ. Abr. 1246: 
1 Salt. 394. . EH „ 
If defendant is not conſtrained to plead à ſpecial 
plea; he may plead the general ifſee, and give the ſpecial 


are permitted, 'to avoid tediouſneſs and multiplicity, and 
the particular ſhall come on the other fide; as in caſe of a 
condition to perform . covenants; but aubere a thing reſts 
in a man's own notice, he muff plead it particularly, Co. 


1249. | 

15. party pleading deri ves an eflate to another, under 
awhich be doth not claim any thing, there general pleading 
is ſufficient, becauſe he hath no means to know another 
man's title; but it is otherwiſe where he himſelf claims 
under it. Carth. 209. * 

General eftates in fee-fimple may be generally alledged : 
Eſtates in tail, and particular eſtates, muff be ſhewn. A 
plea of conveyance of lands, tc. inter alia, where the 
conveyance contains more than relates to the matter of the 
plea, is good. 1 Rol. Rep. 72. 5 

Bonds and deeds are to be pleaded with a prefert hic in 
caria, &c. Ibiu. 1261. 

If one comes in by act of law, the general allegation 
will Suffice; and things ſpiritual, or where the plea con- 
ſiſts of matter infinite, may be generally pleaded: All 
neceſſary cireumſtances implied by law, need not be ex- 


matter is alledged, it ſhall be ſpecially anſwered; ſo mat - 
ters of record, where they are the foundation of the 
ſuit, or ſubſtance of the plea, 10 Rep. 94. Cro. Car. 749. 
Plowd. 6g. ee Bones | Eg 

That which is alledged by way of inducement to the 
ſabſtance of the matter, need not be certainly alledged, as 
the ſubſtance itſelf, P/owd. 81. He who pleads in the ze- 
gative, is not bound to plead fo exa2ly as he who pleads 
in the affirmative: And that which a man 'cannot have 
certain knowledge of, he is not bound certainly to plead. 
Plowd. 33, 8 0, 126,129, 1 

Every affirmative in pleading ought to be anfavered with 
an expreſs negative; and if a perſon be named to be dwell- 
ing at A. it is no plea to ſay, that he is an inhabitant at 
ſome other place; unleſs it conclude in the negative, aud 
| not at A. Co. Lit. 126. 19 H. 6. 1. 

It is a rule in pleading, That when a man pleads pe- 
cial matter, and contludes generally, he thereby wwaiwes the 
ſpecial matter. Farreſl. Rep. 53. Pleas that are too ge- 
neral are not good. 1 Lutw. 239. 2 Salk. 521. And 
every plea ought to be ſingle and certain; and not double, 


ſame thing, whereto ſeveral anſwers are required, which 
will. not be allowed; nor where defendant pleads two mat- 
ters, each being a ſuſſicient bar to the action, 221g one de- 
| pends on the other, or defendant cannot come at the 
one, without (hewing the other, when it is good. 11 
Rep. 52. 1 Vent. 48, 272. 2 Nelf. Abr. 1254. 
'Where the matter is indifferent to be well or ill, and 


Caf. 136. If there be a repugnancy in pleading, it is 
error. 2 And. 182. Jen. Cent. 21, And a man ſhall 
not take advantage of -bis own wrong, by pleading, &c. 
Cro. Jac. 588. A man cannot plead any thing afterwards 
which he might have pleaded at firſt. /4i4. 318. Tho” 
ſurpluſage ſhall never make the plea vicious, but where it 
is contrary to the matter before. Raym. 8. 

When a matter is expreſly pleaded by one party in the 
affirmative, which is ray denied by the other party, 

| | | | the 


Every man muſt plead ſach p/ca'as is proper; but that 


matter in evidence: And in many caſes general pleadings 


Lit. 303- 8 Rep. 133. 2 Danv. Abr. 249. 2 Nelf; 


preſſed in the p/caz but when any ſpecial or ſubſtantial 


or contain a multitude of diſtinct matters to one and the 


the party pleads over, the court will intend it well. Med. 
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the next thing isto be an ĩſſue in order to trial, that they 


any plead in infiaitum.” Raym. 199. 


he law requires in every plea two things, vix. matter 


Suffecrent z and that it be expre/e'd according to the form of 
the law. Hob. 164. But it is ſaid a man is not bound 
to obe form of pleading, ſo he plead the ſubſtance of the 
matter. Piowd. 435+ | g 501 535 
The old way of pleading a record was to begin at 
the original, and not omit any continuance, Sc. And 
there. is a diverſity where a judgment is ſeveral, and when 
it is entire; for if forty acres of land are recovered, here 
a lia of recovery of twenty acres is ill; but it ſhould be 
pleaded of the forty acres,' whereof twenty are parcel. 
Comber. 253. | 12 
All pleas are to be in Engliſh, and not in Latin: Each 
plea is to bave its proper concluſion ; and regularly all 
pleas that are affirmative conclude, And this be is ready 
to verify, &c. A plea in abatement begins, That the de- 
findant, ought not to anſwer the bill, &. and concludes 
thus: Hbereupon be prays judgment of the bill, ar declaration 
aforeſaid; and that the bill be guaſbed, &c; In a plea in 
bar, the defendant in the beginning ſays, That the plain- 
tiff ought not to have or maintain his action againſt bim; and 
concludes to the action, wiz. He prays judgment if the 
plaintiff ang bt to have or maintain his adtion againft bim, &c. 
A lea of a record ought to conclude, And this be is ready 


to werify by the record, &c. Prad. Solic. 236. 2 Nel. 


1269. 
It is ſaid that be concluſion makes the plea; for if it be- 


gins in bar, and concludes in abatement, it is a plea in 


abatement. Ld. Raym. 337 · 


The practice of the courts, reſtecting pleading. 


The court never orders a defendant to plead peremp- 


torily, 70 all the rules are ont: And where the plaintiff 
amends and gives an imparlance, there Hall be new rules. 


given to plead, but not if there is no imparlance, 2 Sall. 
$1 Zo — 


if defendant doth not plead on rule to anſwer, before 


the rule is expired, the plaintiff's attorney may after- 


. wards enter up judgment by nil dicit. Pract. Solic. 


303. 8 
By an order of court, reciting that, by the former 


practice, defendants had uſnally been allowed eight days 


time to plead ; it was ordered, that four days only ſhould 
| be all;wed ſuch, defendants from the time of giving any 
rule Ord. Trin. 1727, And on proceſs returnable the 
fir or ſecond returns of terms; defendant is to plead in 


four days, if he lives within twenty miles of London, and 


eight days if farther off; after delivery of the declara- 


tion, with notice to plead, c. or on default, plaintiff 
may ſign judgment. Ord. Trin. 5 Geo. 1. | | 

In B. E. ſpecial pleas are left with the clerk of the pa- 
pers, and the plaintiff's attorney is to take a copy thereof 
from him, for which he pays 6 d. per ſheet, and puts in 
his replication; and then he carries the declaration to 
him, who will make up the paper-book, and write a 
rule on the ſide : this paper-book is to be delivered to de- 
fendant's attorney, and he muſt pay for entering his war- 
rant of attorney, and 104. a folio for his pleading, etc. 
And if defendant doth not receive the paper-book, and 
return it to the-attorney.for the plaintiff, on his calling 
for it to be entered in four days; then a 20 pro/. may be 
entered for want of a plea. See 6 Med. 22. 4 

Pleas in criminal caſes. One indicted of felony, etc. 
ought not to be allowed to plead to the indictment, till 
he holds up his hand at the bar; which is in nature of 
an appearance, etc. A priſoner on his arraignment, may 
Plead the general iſſue, or in abatement, etc. or demur to 
the indictment; and he may plead in bar, auterſtits ac- 
quit, auter feits convit before judgment, auterfoits attaint, 
etc. wiz, That he was heretofore acquitted, convicted, or 
attainted of the ſame felony, H. P. C. 228. 3 Inſt, 
213. 2i4- A criminal may alſo plead a pardon, or be 
neat, of clergy ; tho? this laſt is not uſually pleaded until 
he has otherwiſe pleaded before, Vide Auterfoits, Acquit. 
and Black. Com. 3 . 40. 4.2, 417. | 

To an indictment for an aſſault etc. if the proſecutor 


ruck firſt, the deſendant 1s not, as in civil ſuits, to | 


2 


#14 


plead /o Dult demeſne, but the el e 
and give the ſpecial matter in 1 "ues Ne guily, 


d 


; 'Plea-and Demurrer in (equity. See 16 in. 4b; | 
mats, - 


361—376..and Compa's: Digeſt, 2 V. 54, 86, . 
Pleadings, Are all the fayings o tal, | 
ſuit, after the count or declaration, to wit, what —_ 
contained in the bar, replication and rejoinder ee 0 
in the count itſelf; thereſore defaults in the a 0 
the count are not comprized within mi/-pleadin 8 
ſufficient pleading, nor are remedied by the 55 _ 
Jesfails, 32 H. 8. c 30. but only the mi/-pleagin 3 
ſuſhcient pleading committed in the bar, replicas Ang 
rejoinder ; but thoſe are now remedied alſo by 18 Zh. 
. Coauell. Lo [oft ones? ny 
eading in general, ſignifies the allegati 15 
to ſuits when b are eee a proper and — 
and are diſtinguiſhed, in reſpect to the parties who . 


them, by the names of bars, replications, rejoinders,: jur 


| rejoinders, rebutters, ſurrebutters, c. and tho? the matter 


in the declaration or count does not properly c 

the name of pleading, yet being often 1 

the extended ſenſe of the word, it is generally conſid 4 

under this head. 4 New Abr. 1. | _ 
; Pleading, in ſtrictueſs, is no more than fetting forth this 


fa, which in law ſhews the juſine/+ of the demand wa 
by the plaintiff, or the diſcharge and defence a — | 
ant; and herein no greater certainty is required than is 


Sufficient to bring on a trial without inveipling ; Foal 
and it ſeems, . 5a originally pleadings 3 
and were very plain and conciſe; but in progreſs of tine 
pleaders and judges became too curious in them, ſo that 
the art of pleading, which in its uſe and deſign was only 
to render the fact intelligible, and to bring the matter to 
judgment with convenient certainty, began to degenerate 
from its primitive fimplicity and true uſe, and end in nice. 
ty and curioſity, which how it hath improved therein in 
latter times, the length of the pleadings, the many un- 
e (pr pes 2 many miſcarriages of cauſes 
upon ſmall and trivial objections, ſuffici flify.. 4 
New Ab-. 1. WEN Tegan, 

Pleas were anciently ore tenus, and afterwards minuted 
down by the prothonotaries, and entred of record in the 
Latin tongue, that being a dead language, and leaſt ſub- 
ject to variation, to remain as monuments and precedents 
of the law; that the pleading ſhould be in Latin is ex- 
.preſsly enaRed by the 36 Ed. 3. c. 15. which ſtatute was 
made to aboliſh a law introduced by William the Congutror, 
which ordained, that the pleadings in the courts of juſ- 
tice ſhould be in French. 4 New Abr. 1. 10 Co, 132. 

But now by 4 Geo. 2. c. 26. it is enacted, . That all 
proceedings in courts of juſtice ſhall bein Exg/jþb, and be 
written in ſuch common hand as acts of parliament are 
uſually ingroſſed in, the lines and words to be written at 
leaſt as cloſe as the ſaid acts uſually are, and not ab- 
breviated; and all perſons offending againſt this act for- 
feit 501. to any perſon who will ſue.”  _ 

But by 6 Geo. 2. c. 14. it is provided, That the 
above penalty ſhall not be extended to the expreſſing the 
names of writs, or technical words in the ſame language, 
as hath been uſed, nor to abbreviations uſed in the Eng; 
language.” | | 

In pleading there are ſeveral general rules laid down in 


* 


our books; as, that good matter muſt be pleaded in right 


form, apt tine, and dus order, but that which is only in 
ducement or conveyance to the ſubſtance, need not be fo 
certainly alledged, as that which is the git of the plea, 


Co. Lit, 303.. Plex. 65, 81. Cro. Jac. 362. 


That which is apparent, and appears from à necſar 
implication in the record, need not be averred, Co. Litt. 
303. 7 Co. 40. | [..#t 

That every man's plea ſhall be taken moſt ſtrongiy 
againſt bimſelf, as every body is preſumed to make the 100 
of bis daun caſe, Dyer 16. Co. Litt. 303. Hob. 2344 
Latch 186. : of 32 

That what the parties baus agreed in pleading ſpall be al. 
mitted, tho? the jury find otherwiſe. 2 Mod. 5. , 

That when a man will recover a thing from another, f. 
is not enough for him to deſtroy ſuch perſon's title, but he 
muſt prove his cu a better, according to the rule, meli 
e conditio poſſidentis, Vaugh. 58, 60. That 


* 
; P L F 


That every man wall plead ſuch pleas as are proper, 


according to the quality af hie eaſe, eſtare,. or intereſt. 
Cs. Lit. 285, o. * R 
That the law requizes im every. plea, that it be in mat- 
ter ſufficient, and that?it be uced and expreſſed ac- 
cording to ibe form of law; A if either be wanting, it 
is cauſe'of demurrer. Hob 16. Aa 


That every plea in bar, being a confeſſion and avoid- 


ance/of the plaintiff's action, m be ſubſtantive and cer- 
tain, with an avoidance of plaintiff's demand, which he 
may traverſe, and thereon go to iſſue, becauſe the decla- 
ration Handi confeſſed, as far as it is not avoided by defend- 
ant. Dyer 66. Godb. 253. 1 Leon, 78 
That if a count, avowry, (which is in nature of a 
count) replication, fc. want form, or omit circumſiance 
of time, place, &c. they may be made good by the repli- 
cation, and the replication by the,rejoinder, Cc. 7 Co. 
26. 4. 8 Co. 120. 56. Co. Lit. 30. | 
'That all pleas. muſt be alledged direQly, and not by 
way of rehearſal; nor is it ſufficient, that what ought to 
be expreſsly pleaded, may be deduced by argument from 
what is pleaded, Co. Lit. 303, | 
That in matters triable by law, all things i/ſuable ought 
70 be ſpecially alledged in order to have a convenient trial; 
but in matters ſpiritual, the law is otherwiſe, becauſe 
there is no peril in the trial, therefore if certain enough 
to ground a certificate, it is ſufficient, 3 Leon. 300. 
That where one is authorized to do a thing by Com- 
mon law, ſtatute, cuſtom, grant or commiſſion, he ought 
to ſbrw, that he hath purſued the ſubſtance of it accordingly. 
Co. Lit. 303. a | 
That general eſtates in fee-fimple may be generally al- 
ledged; as that J. S. was ſeized in fee; but the commence- 
ment of particular eflates muſt be ſhewn, becauſe they could 
not orizinally commence without a conveyance, which muſt be 
ſewn, unleſs they be alledged by way of inducement 
only. Co. Lit. 121. a. 393. _ 
For more learning on this ſubje, ſee 4 New Abr. and 
16 Vin. Abr. and Com Dig. tit. Pleas and Pieadings, 
and Black. Com. 3 V. 293. 4 V. 420. | 
Pleas of the Sword, | Placita ad gladium. Ranulph 
the third Earl of Che/ter, in the ſecond year of Henry the 
Third, granted to his barons of Cheſhire an ample 


charter of liberties, Excepris placitis ad gladium meum 


pertinentibus. Rot. Pat. in archivis Regis infra caftellum 
Ceflirie. 3 E. 4: m. 9. The reaſon was, becauſe Wil- 
liam the Conqueror gave the earldom of Cheſter to his kinſ- 
man Hugh, commonly called Lupus, anceſtor to this Ear! 
Ranulph, Tenera ita libere per gladium, ficut ipſe Rex Wil- 
lielmus renuit Angliam per coronam. And conſonant there- 
to in all, indictments for felony, murder, c. in that 
county palatine, the form was anatently, Contra pacem 
Domini comitis, gladium & dignitates ſuas, or Contra dig- 
nitatem gladii Ceſtriæ. Theſe were the pleas of the dig- 
nity of the Earl of Chefer. Sir Peter Leicefler's Hiſt. 
Antiq. 164. Cowell. 


Plebanfa, Plebanalis ecclefia, A mother church, which 


has one or more ſubordinate chapels. Cowell. 
Plebanus, A rural dean, becauſe the deaneries were 
commonly affixed to the plebaniz, or chief mother church 
within ſuch a diſtri, at firſt commonly of ten pariſhes : 
but it is inferred from divers authorities, that plcbanus 
was not the uſual title of every rural dean; but only of 
ſuch a pariſh prieſt in a large mother church, exempt from 
the juriſdiction of the ordinary, who had the authority 
of a rural dean committed to him by the archbiſhop, to 
whom the church was immediately fubject. Whartoni 
Angl. Sacr. Pa. 1. 569. Reg. Eccl. Chrift. Cantaur, MS. 


Plebiſcitum, A law or ſtatute made by the joint con- 


ſeat of the people or commons without the ſenate. © Lit. 
Di#. See Black. Com. 1 V. 80. | 

Pledge, (plegius, may be derived from the Pr. pleige, 
fidejuſſor) As pleiger aucun, i. e. fide jubere pho aliquo, to 


be ſurety for a perſon; in the ſame ſignification is plegrus 


uſed by Glanwil, lib. 10. ca. 5, and plegiatio for the act 
of ſutetiſhip in the interpreter of the Grand Cuftomary of 
Normandy, c. 60. Plegii dicuntur perſone, que ſe obligant 
ad hoc, ad quod qui eos mittit, tenebatur ; and in the ſame 
book, c. 89, go. plegiatio is uſed in the ſame ſenſe with 


Clanvil; ſo alvi plegii are uſed for plegii. Pupil, Oculi. 


part. g. c. 12. Charta de Fbreſta. | This wörd / 


F LI = 


uſed alſo for frankpledge ſometimes, as in the end of # 
liam the\Congutror's laws, ſet out by Lambard in his Ar- 
chainom. 125. in theſe words: Omnis homo gal woluerit N 
teneri pro 2 fit in plegio ut plegius eam Babent ad ji 
titiam, fi quid offetderit, &c!' and theſe are called capital 
pledges. Kitchin 10. Se- 4 Inſt. 180. 
| When writs were delivered to the ſheriff to be by him 


returned into C. B. he was obliged; before the return, to 
take pledges of proſecution, which, when the fines and 


amercements were conſiderable, were real and feſponſible 
perſons, and anſwerable' for ' thoſe amercements. But 


they being now ſo inconfiderable, there are only formal 


pledges entered, wiz. John Dor and Richard Roe. But 


there is a difference in debt and in treſpaſs ; for in tre/paſs 
the attarhment of the goods is the fir: proceſs, and beeauſe 


the defendant is thereby hurt, therefore the writ com- 
mands the ſheriff to take pledges before he executes the 
proceſs, But in debt they begin with a ſummons, and ſo 
the defendant is not hurt in the firſt inſtance, therefore 
there is no command in the writ to the ſheriff to take 
pledges, but unleſs he does, there is not a ſuffitient au- 
thority from the return to warrant further proceſs, "unleſs 
pledges are put in above, as in B R. they always do of 
the bill. The reaſon why pledges were not taken in 


Chancery, but committed to the ſheriff, was; that he 


living in the county was ſuppoſed to know who were ſuf- 
ficient ſecurity, and being to levy the amerciament after 
ward, they were to take ample ſecurity for them. Giib. 
, V CB. 6,9. Inf ee e eee 

The plaintiff's pledges that he ſhall proſecute his ſuit 
may be entered at any time pending the action; and the 
putting in of pledges is now a meer formal thing; yet if 
the pledges be not entered, it is error, becauſe the law 
aa "plac to find pledges. Trin. 22 Car. B. R. 


lar ee of a wenire facias, the omiſſion of returning 
E 


the pledges is but matter of form, and not like to where 
pled 255 are omitted on an original writ ;- wherefore it has 
been 

Nelſ. Abr. 944. | 


o 


Want of pledges hath been held to be ſabſtatice; but ie | 


is aided by the ſtatute 4 & 5 Arn. c. 16. unleſs partieu- 
larly ſet forth for cauſe, on a demurrer, - 2 Lil. 39. 2 
Lil. Abr. 329. The pledges, Jobs Doe, &c. are entred 
by defendant; on his being ſerved with proceſs, and 
giving common bail for his appearance, cr. See 16 
Vin. Abr. tit. Pledge. And ſee Prerogative, Div. 5, 
Pledges of Goods for money, &c. See pawns, and 
there is a pledge in law; where the law without any 


ſpecial agreement between parties doth enable a man to 


keep goods in nature of a diſtreſs, &c, 2 Sbep. Abr. 442. 
See Black. Com. 2 V. 452, 955 1 Nu = 
Pledgery or Pleggery, (Fr. p/egerie, Lat. plegiagium 7 
uretithip, an undertaking or anſwering for. Alio the 
appellant ſhall require the conſtable and mareſchal to de- 
liver bis pledges, and to diſcharge them of their pledgery; 
and the conſtable and mareſchal ſhall aſk leave of the King 
to acquit his pledges, after the appellant is come into his 
liſts, Sc. Covell, | . 
Pledging, Is where goods and chattels are delivered 
in ſecurity for money lent, and by ſuch pledging the 
pawnee hath more than the naked poſſeſſion in the nature 
of a bailment ; for he hath the property and intereſ in the 
thing itſelf ; and, by the better opinions, ſhall have a 
reaſonable uſe of it, ſo that it be without damage to the 
thing pledged. 'DoZ. and Stud. 130, 1 Rol. Abr. 338, 
673 IV: 2 Salt. 522. | : 
See the caſe of Coggs and Barnard. 2 L. Raym, « 
under title 8 F $1 28 at. | 
If a man pledge goods to B. and they are ſtolen, F. 
ſhall not anſwer for them, becauſe he hath a property in 
them; and his cuſtody is but a conſequent of that proper- 
ty; therefore he undertakes to keep them as his own ; but 


a man who undertakes to /ecure what is another's, is 


bound to keep them at all adventures, fince the right 


owner might poſſibly defend them with his life; bat 


where a man is only obliged to het them as his own, un» un- 
avoidable accident is to be imputed to him. Co. Lit. 89. a. 
3 Inſt. 108. 4 Co. 83. Palm. 551. Owen 123. 
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* . Yelv. 178. Cro. Jac. 244- 1 Bulk. 29, 30. Rol. 


Rep. 181. - 
But if a man pledge goods, and tenders the money to 


the pawnee, and he refuſes, this dete: mines the qualified 
property, therefore if after fuch tender the goods are 
ſtolen, c. the bailor (hall, have ſatisfaction in an action 
of trover; for a tender and a refuſal muſt in thoſe caſes 
amount to a payment ; becauſe. otherwiſe no man could 
again come to his own, fince pawns are over the value 
leat. Cro. Jac. 243, Telv. 179. 1 Ball. 29. Br, 
Bailment 7. 1 Rol. Rep. 129. Co. Lit. 8g 

Vet though the . borrower tender the money, and re- 


cover the goods in an action of zrover, the pawnbroker | 


may have, an action of debr for his money; becauſe, 
though the ſecurity ceaſes, he duty remains, inaſmuch 
as the money lent is not. paid back to the party from 
whence it came. Cro. Jac. 243. Telu. 179. 1 Bulf. 
2 1. 

50 if a man lend periſhable goods as a pledge, and they 
decay, yet the perſon to whom they are pledged, may 
have an action of debt for his money, becauſe the duty 
continues. Telu. 179. Co. Lit. 209. 


_ - Goods thus taken to pledge, cannot be forfeited by the 


Pawnee for his offence, nor can they be taken in exe- 
cution, nor attached for his debt; for the alſelute pro- 
perty is in another ; therefore they are not alienable, nor 
by "conſequence ſorfeitable; becauſe they cannot be for- 
feited without loſs and danger to the abſolute owner; 
and all qualified, poſſeſſors do take the property under the 
reſtriction to preſerve the property of the right owner. 
Br. Attachment in A/ſjiſe 20. | | 

If a man pledge goods, and. after is attainted of felony, 
the King ſhall not have the- goods without paying the ſum 
for which they were pledged; ſor, the altera:ion of the 
general property doth not alter the ſpecial property in dhe 
pawnbroker. 2 H. 7. i. 1 Bulfl. 29. 3 
If a man pledge goode, and then is outlawed, he can- 
not redeem. them, becauſe b the abſolute property is in 


the King; but if the outlawry is reverſed, then the per- 


ſon is reinſtated in his property as if there had been no 
outlawry, therefore may redeem them. 1 Bulp. 29. 
If the money be not paid; at the day, the property is 
abſolute at law, but {till the right owner has bis redemp- 
tion in equity, as in caſe of a mortgage. Co. Lit. 205. 
Shep. 106. 8 N 

See farther 2 Fern. 177, 691. 698. Abr. Ca. in Eg. 
324. 2 Leon, 30. Helv. 164. As to eſtates in pledge, 
ſee Black. Com. 2 . 117. 

Plegiis Acquietandis, Is a writ that lies for a ſurety, 
againſt him for whom he is ſurety, if he pay not the 
money at the day. F. N B. 137. If the party who be- 
comes ſurety be compelled to pay the money, Cc. he ſhall 


have his writ againſt the perſon who ought to have paid 


the ſame: And if a man be ſurety for another, to pay a 
ſum of money, ſo long as tae principal debtor hath any 
thiog, and is ſufficient, his ſureties ſhall not be diſtrained 


buy the ſtatute of Magna Charra; if they are diſtrained, 
they ſhall have a ſpecial writ on the ſtatute to diſcharge 


them. Magna Charta. 9 H. 3. c. 8. But if che plain- 
tiff ſue the ſureties in C. B. where the principal is ſuffi- 
cient to pay the debt, whether the ſureties may plead that, 
and aver that the principal debtor. is ſufficient to pay it; 
or whether they ſhall have a writ to the ſheriff not to di- 


ftrain in ſuch a caſe, hath been made a queſtion. New 


Nat. Br. 306. It was adjudged, (Paſch. 43 Ed. 3.) 
that the writ de plegiis acquietandis lieth without any ſpe- 
cialty ſhewed thereof: As it has been held, that a man 
ſhall have an action of debt againſt him who becomech 
pleage. for another upon his promiſe to pay the money, 
without any writing made of it. New Nat. Br. 270, 
304. Sed. qu. If now, a man may not maintain bis 
action againſt the ſurety, as ſoon as the cauſe of action 
accrues, without any regard to the circumſtances of the 


principal ? 


Plena fozisfattura, A forfeiture of all that one hath, 
c. See Forfeiture. | 
Plenartp, 15 an abſtract of the adjective plenus, and is 
uſed in a Common lw in matters of benefices, and 
where a Church is ul of an incumbent, plenarty and 
vacation are direct con:raries, Staundf. Prerog. cap. 8. 
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fal. 32. Nein. 2. cap. 5+ A clerk induQted ma 


— 


Jentation. 
| Plene adminiſtravit, Is a plea pleaded by an executor 


P L O 


bis patton's title; and beiog inflitured by the ON at 


| months, his patron may plead{plerarty again all comme? 


perſons, P/owd. 501. Laſtitution, 

a writ of guare impedit brawghbt, e beer 
a common perſon; but Slearty is 00. plea 01 5 
King, till fix months aft#r induction. Co. Lit. 2 the 
Plenarty for fix months is not generally pleadable 344. 
the King, becauſe he may bring guare B * 
time, and nullum tempus occurrit regi: Though if br 


devolves to the King by lapſe, and the Patron, preſents 


bis clerk by uſurpation, who. is inſtituted and; 
and enjoys the benefice for ſix months, «Oy rn 
zarty as deprives the King of his preſentation. 24 
361. And plenariy by ſix months after io ſtitution 2. 
good plea againſt the Queen Conſort ; altho' the chi, : 
the beaehce of the King's endowment, I oö bot 4 
Upon collation of a biſhop by lapſe, aas f 60. 
pleadable; for the collation doth not.make a plenary 4 
reaſon the biſhop would be judge in his own — 75 
biſhop muſt certify whether the church is full, or aut: . p 
his collation is interpreted to be no more than to fl | 
the cure till the patron doth preſent; and it js * K. 
cauſe a plinarty by collation cannot be pleaded againg 
the right patron: But by collation, Plenarty may be a bar 
to any Japſe of the archbiſhop, and to the King, though 
it is no bar to the right patron. 6 Rep. 50. Ce. Lit. — 
P's 


* 


Cro. Jac. 207. Plenariy or not ſhall be tried by the bi 


( 
. 


certificate, being acquired by inſtitution, Which is a 
ſpiritual act; but in a guare impedit, the plenarty mult be 
tried by a jury. 6 Rep. 49, _ 
By the Common law, where a perſon is preſented, in- 
ſtituted and induced.to a church, the church i; fall 
though the perſon preſented be a layman; and {hall = 
be void, but from the time of the deprivation of the in- 
eumbent for bis incapacity. Count. Par/. Compan, 99. 
Awoidanee is. contrary to plenarty; as where there is a 
want of a lawful incumbent, &c. See Jdvowen, Pre- 
Aud Black, Cop. 3 2433. 


or adminiſtrator, wheie they have adminiſtred the deceaſed's 
eſtate faithfully and juſtly; before the action brought 
againſt them, „ 
On plene adminifiravyit pleaded by an executor, if it be 
proved that he hath goods in his hands which were the 


teſtator's, he may give in evidence that be hath paid to. the 
value of H1s OWN money, and need not plead it ſpecially ; 


for when executor before the action, hath paid the money 
for a debt in equal degree with that demanded by plain- 
tiff, he may plead. fully adminiſtred . generally, and give 
the ſpecial matter in evidence. 2 Lil. 4br. 330, And 
where a teſtator, or inteſtate, was indebted to the execu- 
tor or adminiſtrator, upon bond, they may plead lin- 
adminifiravit, and give their own bonds in evidence againſ 
any other bond; ſo likewiſe upon an indebitatus, having 
the privilege of paying themſelves firſt, bid. Plene 
adminiſiravit is no plea where an executor, &c, is 
ſued in the debet and detinet, becauſe he is charged for his 
own occupation, 1 Mod. 185, And if plene adminifira+ 
vit be pleaded, omitting the words, And that he hath at 
any. goods or chattelt of the teflator, nor had on the day if 
exhibiting the bill aforeſaid, or at any time after, &c. it is 
bad on a demurrer, and not helped by verdict. Cro. 
Jac. 132. 3 Lev. 28. Where the executor, &c. is to 
ſhew ſpecially, how he hath adminiſtred the goods, vide 
Aleyn 48. See Execators. 1 
Plight, Is an old Exgliß word, ſignifying ſometimes 
the eſtate with the habit and quality of the land, and ex- 
tends to N. and to a poſſibility of dower. Co. 
is | 
Plonkets, A kind of coarſe woollen cloth. Stat: 
Roe; - | : 
Plato.alws, (Eleemoyna aratrales) Was ancient 
14. paid to the church for every plowland. Mon. Ang 
tom. 1. p. 256. | 
Plow⸗ bote, A right of tenants to take wood 
ploughs, carts and harrows; and for making rakes, 
fc. See Black. Com. 2 V. 35. 15 
Plom⸗land, Is the ſame with a hide of land; and 


. . . 4 in 
hide or plow-land;. it is ſaid, do not contain any __ 
4 q 


to repair 
forks, 
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juantity of acres: But a plongb. land, in reſpeRt of repair- 
ing the highway is ſettled at 50/4, a year, by the ſtatute 
78. . c. 29. | g | 1 of 

Piow⸗Silver, Tn former times, was money paid by 
ſome tenants, in lieu of ſervice to p/ough the lord's lands. 
I. Tones Rep. 280. See Socage. 

2lurality, (Pluralitas) Signifies the plural number; 
moſtly applied to ſuch clergymen who have more benefices 
than one: And Se/den mentions trialities and guadrilities, 
where one perſon hath three or four livings. Seid. tit, 
Hon. 687. 1499 | 
Plurality of livings, is where the ſame perſon claims 
two or more ſpiritual preferments, with cure of ſouls; in 
which caſe the firſt is void 2% facto, and the patron may 
preſent to it, if the clerk be not qualified by diſpenſa- 
tion, Sc. for the law enjoins reſidence, and it is impoſſible 
that the ſame perſon can reſide in two places at the ſame 
time. Count. Parſ. Compan. 94. 

By the Canon law, no eccleſiaſtical perſon can hold 
zo benefices with cure fmul & ſemel, but that abo taking 
the ſecond benefice, the firſt is void But the Pope by uſur- 
parion did diſpenſe with that law; and at firſt every 
biſhop had power to grant diſpenſations for pluralities, 
till it was abrogated by a general council, held ann 
1273, and this conſtitution was received till the ſtatute 
21 H. 8. c. 13. Moor 119. 2 Nelſ. Abr. 1271. 

The „at. 21 H. 8. c. 13. ordains, that if any parſon 
having one benefice with cure, of the yearly value of 84. 
or above in the King's books, accepts of another's bene- 
&ce with cure, and is inſtituted and inducted, then zhe 
firſt ſhall be void: So that there may be a plurality within 
the Hatute; and a plurality by the Canon law, 2 Lutw, 
1300, 

Te power of granting diſpenſations to hold two bene- 
fices with cure, &c, is veſted in the King by the aforeſaid 
ſtatute: And it has been adjudged, that a diſpenſation is 
not neceſſary for a plurality, where the King preſents his 
chaplain to a ſecond benefice; for ſuch a preſentment 
imports a diſpenſation, which the King hath power to 
grant as ſupreme ordinary; but if ſuch a chaplain be pre- 
ſented to a ſecond benefice by a ſubject, he muſt have 
a diſpenſation before he is inſtituted to it. 1 Salt. 61. 

The archbithop's diſpenſation, and King's confirma- 
tion regularly are neceſſary to hold plaralitzes: And the 
ſtatute 21 H. 8. c. 13. ought to be conſtrued rid, be- 
cauſes it introduces non- reſidence, and plurality of bene- 
fices, againſt the Common law. Jen. Cent. 272. 

A man by diſpenſation may hold as many benefices, 
avithout cure, as he can get; and likewiſe ſo many with 
cure as he can get; all of them, or all but the laſt being 
under the value of 8/, per annum in the King's books; if 
the perſon to be diſpenſed withal, be not incapable there- 
of, Yet if adiſpenſation is made to hold three benefices 
with cure, whereof the firſt is of the yearly value of 8 J. 
the diſpenſation is void, unleſs it be in caſe of the King's 
chaplains, &c, who may hold three benefices with cure, 


above the value of 8. a year, where one of them is in the 


King's gift, Heb. 148. 

If there be two parſons of one church, and each parſon 
hath the intire cure of the pariſh, and their benefices be 
ſeverally of the value of 8 J. per ann. if one dies and the 
other ſucceeds, this is a p/ara/i/y within the ſtatute, Cro. 
Car. 455, And though the act mentions inſtituted and 
inducted, when one is inſtituted into the ſecond church, 
the diſpenſation to hold two benefices comes too late; 
though he be afterwards inducted; for by inflitution, the 
church is full of the incumbent. 4 Rep. 79. 

By the ſtatute, if the firſt benefice be of the value of 81. 
a year, or more, 'by the acceptance of a ſecond, it is. ac- 
tually void, to all intents : But benefices under that value, 
being not within the ſtatute, are only avoidable by ac- 
cepting a ſecond, and not void on ſuch plurality, without 


a declaratory ſentence, Sc. Mallor. Q. Imped. o4. In 


theſe caſes it hath been held, that the value of livings to 
make pluralities ſhall be determined by the King's books 
in the firſt-fruits office: Though the court hath been di- 
vided, whether the value ſhould be taken as it was in the 
King's books, or according to the true value of the living. 
2 Lutw. 1301. 2 Nelſ. 1271. 


| 


& FG 


No deanety ſhall be taken by our law, to be a benefics 
with cure, to need diſpenſation on having another benes 
fice, Cc. 21 H. 8. c. 13. 1 Leon. 316. And a pars 
ſonage and vicarage make not a plurality, but are only 
one cute; the vicarage being endowed out of the para 
ſonage. Cro. Fac. 691. | Q «13; * 

| Parſons may purchaſe a licenee or diſpenſation; to take 
and keep two or more benefices with cure, according to 
the directions and qualifications in the ſaid ſtatute 21 H. 8. 
c. 13. And in ſome caſes, parſons may hold pluralities, 
without being retained as Chaplains, &c. purſuant to that 
ſtatute, viz, by birth, as being the ſon or brother of a 


lord; by univerſity degree, where a man is doctor of di- 


vinity, law, Cc. or by office or employment, as a biſhop, . 
flat. 26 H. 8, But when a parſon is made a biſhop, his 
former qualifications to hold plurality of livings 1s voids. 


Hob. 158. See Chaplain. 


Pluries, Is a writ that iſſues in the rd place, after 
two former writs have been diſobeyed ; for firſt goes out. 


the original writ or capias, which if it has not effect, then 


iſſues the alas; and if that alſo fails, then the pluries, 


Old Nat. Br. 33. It is uſed in proceedings to outlawry; 


and in many caſes. See Black. Com. 3 V. 283. 4 V.: 


314. 

As to p/uries habeas corpus, ſee ib. 3 V. 135. 

Pocket Sheriffs, ſee Black. Com. 1 V. 342. 

Pocket of Wool, Is a quantity of avoe/ containing 
half a ſack. 3 nf. 96. 


Poiſon, The killing a perſon by poi/oning, has been 


held more criminal than any other murder, becauſe of its 
ſecrecy, which prevents all defence againſt it; whereas 
moſt open murders give the party killed, ſome opportunity 
of reſiſtance : For this reaſon offenders guilty of poiſoning 
any perſon, were anciently judged to a ſeverer puniſhment 
than other offenders. See 3 Nel/. Abr. 363. 


Richard Cole was attainted of high treaſon, for putting 


poiſon into a pot of pottage hoiling in the biſhop of Ro- 


chefter's kitchen, by which two perſons were poiſoned ;. 


and there was a particular ſtatute made for his puniſh» 
ment, wiz, by the ſtatute 22 H. 8. cap. g. it was enact- 
ed, That he ſhould be boiled to death. Anno 22 H. 8. 
Richard Cole's caſe. 


At this day, to poiſen any one wilfully, is murder and 


felony, if the party die in a year; and the aiders and 
abettors, Fc. ſhall ſuffer death. Stat. 1 Ed. 6. c. 12. 
Perſons poiſoned in one county die in another, the 
indictment found where the death happens, ſhall be good. 
23 Za. 6. e. 24. | 
If a man perſuade another to drink a poiſenous liquor, 
under the notion of a medicine, who afterwards drinks it 
in his abſence ; or if 4, intending to poiſen B. put poiſon 
into a thing, and deliver it to D. who knows nothing of 
the matter, to be by him delivered to B. and D. inno- 
nocently delivers it accordingly, in the abſence of 4, In 
this caſe the procurer of the felony is as much a princi- 
pal as if he had preſent when it was done. 2 Hawt#, 
P. C. 313. And ſo likewiſe all thoſe ſeem to be, who 
are preſent when the po;/on was infuſed, and privy and 
conſenting to the deſign: But perſons who only abet their 
crime by command, counſel, Sc and ate abſent when 
the poi/on was infuſed, are acceſſaries only, 1bid. | 
Mole, ſee Perch. 


Polein, Was a ſhoe, ſharp or picked, and turned up 


at the toe; firſt came in ule in the reign of William Rufus, 
and by degrees became of that length, that in Richard the 
Second's time they were tied up to the knees with gold 
or ſilver chains: They were reſtrained Anno 4 Ed. 4. but 
not wholly laid aſide till the reign of Hen. 8. Malmſ. in 
Vit. Wil. 2. 

Police, Ofences againſt, ſee Black. Com. 4 V. 162, 

4. 

Policy of Aſſurance, or Iaſarance, (from the Ital. 
Polixa, 1. e. ſchedula 5 afſecuratio) Is an inſtrument en- 
tered into by inſurers of thips and merchandiſe, Sc. to 
merchants obligatory for the payment of the ſum in/ured, 


in caſe of loſs, Merch. Dias. 


It is a courſe taken by thoſe who adventure goods to ſea, 
that they, unwilling to hazard the whole, give unto ſome 
other, called an Inſurer, a certain rate or proportionate 
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fum of ſo much per cent. to ſecure the ſafe arrival of the 


/ 


ſhip and goods, &c. at the place agreed on; fo that if the 
ſhip and merchandiſe miſcarry, the inſurer maketh good | 


to the adventurer ſo much as he promiſed to ſecure; but 
if the ſhip arrive ſafely, he gains that clearly, which the 
merchant compounded to pay him: And for the more 
equal dealing between the in/urer and inſured in this caſe, 
there was an officer ordained by ſtatute to ſet down in 
writing the ſum of their agreement, which is ſubſcribed 
or under written by the inſurer ; and this was called Policy, 
to prevent any difference that might after happen between 
them. Stat. 43 Eliz. c. 12. and 14 Car, 2. c. 23. See 
Inſurance. And Black. Com. 2 V. 460. 4 V. 434. And 
as to the Court of Policies of inſurance, erected in pur- 
ſuance of 43 Elix c. 12. See Black, Com. 3 V. 74. 
Pollards, or pollengers, Are ſuch trees as have been 
uſually cropped, therefore diſtinguiſhed from timber- trees. 
Plewd. 469. h 
Poll, (deed) A deed made by one party only, 1s not 
indented, but polled or ſhaved quite even; and is there- 
fore called a deed-poll, or a fingle deed. Black. Com. 
2. 296. ; | 
Polls, Where one or more jurors are excepted againſt 
it is called a challenge to the polls. Co. Lit. 156. See 
Black. Com. 3 V. 361. 4 V. 346. . 
Polygamy, ( Polygamia) Is where a man marries two 
or more wives together, or a woman has two or more 
huſbands at the /me time; when the body of the firſt 
wife or huſband may be ſaid to be injured by the ſecond 
marriage, while either are living. 3 Inf. 88. Wood's 
Inſt. 263. | 
Such /econd marriage, living the former huſband or 
wife, is ſimply void, and a mere nullity, by the Eecleſia- 


ſtical law of Fng/and: And yet the legiſlator has thought | 


it ju to make it felony, by reaſon of its being ſo great 
2 violation of the public economy and decency of a well 
ordered ſtate, For polygamy can never be endured under 
any rational civil eſtabliſhment, whatever ſpecious rea- 
ſons may be urged for it by the Eaftern nations, the fal- 
laciouſneſs of which has been fully proved by many ſen. 
fible writers: But in Northern countries the very nature 
of the climate ſeems to reclaim againſt ſuch a cuſtom ; it 
never having obtained in this part of the world, even 
from the time of our German anceſtors, who, as Tacitus 
informs us, ©* Prope ſoli barbarorum fingulis uxoribus con- 
& tenti ſunt.” Tt ſubjects the offender by the laws both 
of ancient and modern Sweden with death, And with us 
in England it is enacted by ſtatute 1 Zac. 1. c. 11, that 
if any perſon, being married, do afterwards marry again, 
the former huſband or wife being alive, it is felony ; but 
within the benefit of clergy. The „ir wife in this caſe 
ſhall nor be admitted as an evidence againſt her huſband, 
becauſe he is the true wife ; but the ſecond may, for ſhe is 
indeed no wife at all; and ſo vice wer/a, of a ſecond 
huſband. | 

This act makes an exception to five caſes, in which 
ſuch ſecond marriage, though in the three firſt it is void, 
is yet no felony. | 

1. Where either party hath been continually abroad for 
SEVEN YEARS, Whether the party in England hath notice 
of the other's being living or no, | 

2. Where either of the parties hath been ab/ent from 
the other ſeven years, wiTHIN this kingdom, and the 


remaining party hath had no notice of the other's being 


alive within that time, : 
Where there is a divorce or ſeparation à men/a et 


thoro by ſentence in the Eecleſiaſtical court. 


4. Where the fir marriage is declared abſolutely void 
by any ſuch ſentence, and the parties looſed a wixculo, 
Or, a 
5. Where either of the parties was under the age of 
conſent at the time of the firſt marriage; for in ſuch caſe 
the firſt marriage was voidable by the diſagreement of 
either party, which this ſecond marriage very clearly 
amounts to. But, if at the age of conſent the parties had 
agreed to the marriage, which completes the contract, 
and is indeed the real marriage; and afterwards one of 
them ſhould marry again; it is apprehended, that ſuch 
ſecond marriage would be within the reaſon and penalties 


of the act. Black, Com. 4 V. 163, 4. 
1 — 71 


vv 


Pondus, Poandage, which duty, with 2 
was anciently paid to the ran eng , 
and meaſure of merchants goods, Cocve ll. ? . weight 

Pon dus Begis, Is the fandard g t appoi a 
our ancient Kings, 35 Ed. 1. And what we 8 
Troy weight, was this pondus Regis, or Le N05 — Call 
with the ſcales in eguilibrio: Whereas the aver +4 l, 
the fuller weight, with a declining ſcale, 
ar” Meaſure. . | 

one, Is a writ whereby a cauſe ind; 
county, or other inferior 1 is 8 the 
mon Pleas; and ſometimes into the King's * 
when a replevin is ſued by writ out of Chuncer _ 
then if the plaintiff or defendant will remove th, 5 
out of the county- court into C. B. or K. B. it is 901 5 
fone. F. N. B. 4, 69. 2 Inſt. 339. And the ent, 4 
lies to remove actions of debt, and of detinue w Ho 
right, of nuſance, Se. New Nat. Br, Alſo So mY 
writ willing the ſheriff to ſummon the defendant to y hg 
and anſwer the plaintiff's ſuit, on his putting in Navan 
to proſecute, Cc. Wocd s Infi. 570, And the t a 
the ſheriff to take ſurety of one for his appearing is e eq 
Pone per Vadium. x _ 

A pone to remove cauſes, is of this form: Pat 47 h 
petition of A. B. before our juſlices at Weſtminſter, ;h L : 
c. The plea which is in your court by our writ, — 
the ſaid A. B. and C. D. of, &c. and ſummon the faid by 
that he be then there to anſwer the ſaid A, &c, See Black, 
Cem. 3 V. 34, 195, 280. Append, No. 1. fed. 3, Thi, 
form is only applicable to the Common Pleas 3 but if the 
writ of pore be to remove a cauſe into K. B. it ſhoulq 


= 


be worded thus: Put at the petition of, fc. before us 


whereſoever, Ic. the plea, &c.” | | 
Ponendis in Alliſis, A writ granted by the ſtatute of 


Weſfim,.-2, c. 38. which ſtatute ſhews what perſons ſheriffz 


ought to impanel upon 2% %% and juries, Reg. Or; 

F. V. B. 165. g 3 
Ponendum in Ballium, A writ commanding that a 

priſoner be bailed in caſes bailable. Reg. Orig. 133. 
Ponendum ſigillum ad Exceptionem, A writ by 


| which juſtices are required to put their ſeals to exceptions, 


exhibited by defendant againſt the plaintiff's evidence 
verdict or other proceedings before them, according 10 
the ſtatute Veſim. 2. 

Pone per vadium, Is a writ commanding the ſherif 
to tale ſurety of one for his appearance at a day aſſigned, 
Of this ſee five ſorts in the table of the Regiſter Judicial, 
verbo Pone per vadium. 

Pontage, (Pontagium) Is a contribution towards the 
maintenance, or re-edifying bridges. Wem. 2. c. 25, 
It may alſo fignify toll taken to this purpoſe of thoſe who 
paſs over bridges. Gat. 1 Hen. 8. cap. 9. 22 Hen. 8, 
cap. 5. and 39 Elix. cap. 25. Per pontagium clamat «ft 
quiet. de operibus pontium. Plac. in Ilia. apud Ciftriam, 
14 Hen. 7. | | 

This was accounted one of the three public charges from 
which no perſon of what degree ſoever was exempted, viz. 
from the charge of an expedition to the wars, from build- 
ing of cafilts, and from building and repairing bridges: 
And this was called Trinoda nece/ſitas ; from which, In- 
gulphus tells us, Nulli paſſurt laxari. And Selden in his 
Notes upon Endmerus writes, that Ne guidem epiſcopi, al. 
bates & monachi immunes erant, And Mat. Paris, ann 
1244. tells us, that in all the grants of privileges to 
monaſteries, theſe three things were always excepted 
propter publicam regni utilitatem, that the people might 
the better reſiſt the enemy, Cowell. 

Pontibus reparandis, Is a writ directed to the ſheriff, 
c. requiring him to charge one or more, to repair a 
bridge, to whom it belongeth. Reg. Orig. 153. 

Pooz. ( Pauper) A poor perſon is ſuch as is a burden 
to and charge upon a pariſh. The oor our law takes 
notice of, are, : | 

ft, Poor by impotency and defect; as the aged or de 
crepit, fatherleſs and motherleſs ; poor under ficknehs, 
and perſons who are ideots, lunaticks, lame, blind, VC. 
theſe the overſeers of the poor are to provide for. 1 

2dly, Poor by caſualty ; ſuch as bouſekeepers decaye 
or ruined by unavoidable misfortunes ; poor perſons over- 


charged with children, labourers who are diſabled, ant 


P O 0 


theſe, having ability, are to be ſet to work, but if not 

able to work, they are to be relieved with money. ; 
34ly, Poor by prodigality and debauchery, alſo called 

Thriftleſs Poor; as idle ſlothful perſons, pilferers, vaga- 


bonds, ſtrumpets, &c. who are to be ſent to the houſe of 
correction, and be put to hard labour, to maintain them- 
ſelves; or work is to be provided for them, that they do 
not periſh for want; and if they become impotent by 
ſickneſs, or if their work will not maintain them, there 
muſt be an allowance by the overſeers of the poor for 
their ſupport. Dalt. c. 73. J. 35. | 

The law not only regards life and member, and pro- 
tects every man in the enjoyment of them, but alſo fur- 
niſhes him with every thing neceſſary for their ſupport. 
For there is no man ſo indigent or wretched, but he 
may DEMAND a ſupply /ufficient to all the neceſſities of 
life, from the more opulent part of the community, by 
means of the ſeveral ſtatutes enacted for relief of the 
poor. A humane proviſion; yet, tho' dictated by the 

rinciples of ſociety, diſcountenanced by the Reman laws. 
For the edicts of the Emperor Conſtantine commanding the 
public to maintain the children of thoſe who were unable 
to provide for them, in order to prevent the murder and 
expoſure of infants, an inſtitution founded on the ſame 
principle as our Foundling Hoſpitals, tho* comprized in 


the Theodoſian code, were rejected in Juſtinian's collection. 


Black. Com. 1 131. 

It is not true, what ſome people imagined, that the 
Common law of England made no proviſion for the poor: 
The Mirror ſhews the contrary ; but how it was done 
does not appear. Hur. 450. | 

None ſhall give alms to a beggar able to work, 23 
Ed. 3. c. 7. Poor perſons who are impotent, ſhall abide 
in the ſame town, or in the next within the hundred that 
is able to maintain them 12 Rich. 2. c. 7. Impropria- 
tors ſhall be obliged to diſtribute a yearly ſum to the poor 
pariitioners, 15 Ric. 2. c. 6. 4 Hen. 4. c. 12. Proviſion 
to be made for the impotent poor, 19 H. 7. c. 12. 22 
H. B. F. i 27 %, , Z 6-3. FT4 
Ed. 6. e. 16. 5 & 6 Ed. 6. c. 3. 28 3 P. & M. 
ts % AM „ 14: £666 45:38 r 45 3 
t. 7. J. 25. 39 El. c. 3. | . 

We ſhall! now confider this. ſubje&, in a more particular 
manner, under the following heads, viz. 


1. Statutes concerning the poor. 3 
2. Of appointing averſcers ; their duty ; and of compelling 


them to account, | 


3. Of the poor rate, who, and <vhat Stall be liable there- 


to; and of taxing others in aid. 
4. Of the remedies for recovering rates; and of ſetting 
afide rates. | & 
5. Of relieving, and ordering maintenance for the poor. 
Fun Of parents and children being obliged to maintain each 
other, | | 


7. Of the ſettlements of poor people. 


1. Statutes concerning thg poor. 


By ſtat, 43 Elix. c. 2. The churchwardens of every 
pariſh, and four, three, or two ſubſtantial houſholders 
there, as ſhail be thought meet, to be nominated yearly, 
ſhall be called over/eers of, the poor of the ſame parith ; 
And ſhall take order from time to time, with conſent of 
two or more juſtices, for ſetting to work the children of 
ſuch whoſe parents ſhall not, by the ſaid churchwardens 
and overſeers, be thought able to maintain their children ; 
and alſo for ſetting to work all perſons, having no means 
to maintain them, and who uſe no ordinary trade to 
get their living by: And alſo raiſe weekly, or otherwiſe, 
a convenient ſtock of flax, Fc. to ſet the poor on work: 
And alſo competent ſums of money for the neceſſary re- 
lief of the lame, impotent, ola, blind, and ſuch other 
among them, being poor, and not able to work, and allo 
for the putting out ſuch children apprentices, to be ga- 
thered out of the pariſh, according to the ability of the 
pariſh; and to do all other things, as well for diſpoſing 
of the ſaid ſtock, or otherwiſe, as to them ſhall ſeem con- 
venient. 


* 


county. 


| ot © 0 


| Which churchwardens and overſeers ſhall meet toge: 


ther at the /eaft once every month, in the church after 
Divine ſervice, ere to conſider of ſome good courſe to 
be taken; and fot ſome meet order to be ſet down in the 
premiſſes. 815 bots 8 | 

If the juſtices - perceive, that the inhabitants of any 
pariſh are not able to®levy among rhrm/elves ſufficient 
money for the purpoſes aforeſaid, then two juſtices may 
tax any other, of other pariſhes, or out of any pariſh 
within the hundred where the ſaid pariſh is, to pay ſuch 
money to the churchwardens and overſeers of the poor pa- 
riſh for the ſaid purpoſes, as the juſtices ſhall think fit 
according to the intent of this law. And if the hundred 
ſhall not be thought able to relieve the ſeveral pa- 
riſhes not able to provide for themſelves, then the 
Juſtices at their general quarter-ſeſſions, or the greater 
number of them, ſhall rate any other, of other pariſhes, 
or out of any pariſh within the county for the purpoſes 
aforeſaid; in their diſcretion, | 


And it ſhall be lawful, for the churchwardens and over- 


ſeers, or any of them, by warrant from any two juſtices" 


of the peace, to levy as well the ſums of money, and all 


arrears, of every one who ſhall refuſe to contribute accord- 
ing as they ſhall be aſſeſſed, by diſtreſs and ſale of the of- 
fenders goods, as the money or ſtock which ſhall be be- 
hind on any account to be made, as aforeſaid; rendering 
to the parties the overplus: And in defect of ſuch diſtreſs, 
it ſhall be lawful for any two juſtices to commit him or 
them to the common gaol of the county, there to remain 
2 bail until payment of the ſam, arrears and 
ſtack, | g | 

Churchwardens and overſeers may bind poor children 
apprentices, and may by leave of the lord of the manor 
build houſes on the waſte for the poor to inhabit, but not 
to be afterwards uſed for the habitation of any other, on 
the pains contained id the 31 Eliz, c. 7, 

Provided, That if any perſon is grieved with any act 
done by the churchwardens or other perſons, or by che 
juſtices; then it ſhall be lawful for the juſtices at th-ir ge- 
neral quarter- ſeſſions, or the greater number of them, to 
take ſuch order therein, as to them ſhall be thought con- 
venient ; the ſame to bind all parties, 

The father and grandfather, and the mother and grand- 
mother, and the children of every poor, old, blind, lame 
and impotent perſon, or other poor perſon not able to 


| work, being of ſufficient ability, ſhall at their charges 


relieve and maintain every ſuch poor perſon in that man- 
ner, and according to that rate, as by the juſtices, or 


the greater number of them, at their general quarter- 


ſeſſions ſhall be aſſeſſed; on pain that every one of 
them ſhall forfeit 205. for every month they ſhall fail 
therein, | | 

Mayors, c. of corporations being juſtices, have the 
ſame authority within their limits, as juſtices of the 
And every alderman of London ſhall do fo 
much, as 1s appointed to be done by one or two 
juſtices, ; 

If any pariſh extend into more counties than one, or 
part lie within the liberties of any city, town or place 
corporate, and part without, then as well the juſtices 
of every county, as alſo the head officers of ſuch 
city, town or place corporate, ſhall intermeddle only in 
Jo much of the pariſh as lieth avzrhix their liberties, and 
not any farther. And every of them reſpectively within 
their ſeveral juriſdictions, to execute the ordinances con- 
cerning the nomination of overſeers, the conſent of bind- 
ing apprentices, the giving warrant to levy taxations un- 
paid, the taking account of churchwardens and overſeers, 
and the committing to priſon ſuch as refuſe to accourt, 
or deny to pay the arrears due on their accounts; yet 
the churchwardens and overſeers, or the moſt part of 
them, of the pariſhes that extend into ſuch ſeveral limits 
and juriſdiction, ſhall without dividing themſelves duly 
execute their oftice within the pariſh, in all things to them 
belonging, and duly exhibit and m ke one account be- 
fore the head officer of the town or place corporate, and 
one other, before the juſtices of peace, or any two of 
them, 

For 
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For not appointing overſeers yearly, every juſtice, oe. 
of the diviſion fortcits 5 J. The juſtices, or the more part of 
them, in their general ſeſſions to be holden next after the 
fealt of Fafter next, and ſo yearly as often as they ſhall 
think meet, ſhall rate every pariſh to ſuch a weekly ſum 
of money as they think convenient, ſo as no pariſh 
be rated above the ſum of 64. nor under the ſum of one 
halfpenny, weekly to be paid, and ſo as the total ſum of 
ſuch taxation of the pariſhes in every county amount not 
above the rate of 2 d. for every pariſh within the county. 
Which ſums fo taxed, ſhall be yearly aſſeſſed by the agree- 
ment of the pariſhioners within themſelves, or, in default 
thereof, by the churchwardens and petty conſtables of the 
pariſh, or the more part of them, or, in default of their 
agreement, by order of ſuch juſtice or juſtices as ſhall 
dwell in the ſame pariſh, or (if none be there dwell- 


ing) in the pariſhes next adjoining, 


And if any perſon refuſe or neglect to pay any portion 
of money ſo taxed, it may be levied by diſtreſs and ſale, 
in deſault of difireſs, ſuch perſon to be committed to pri- 
ſon, there to abide without bail till he have paid the 
ſame. 

There is a proviſion by the act, (J 18.) ſor the inha- 
bitants of the iſland of Foulneſi in the county of Hex. 

Stat. 3 W. & M. c. 11, eck. 11, There ſhall be kept 


in every pariſh, a book wherein the names of all perſons 


who receive collection ſhall be regiſtred, with the day and 
year when they were firlt admitted to have relief, and the 
occaſion : and yearly in Eafler week, or as often as ſhall 
be thought convenient, the pariſhioners ſhall meet, be- 
fore whom the book ſhall be produced, and all perſons 
receiving collection ta be called over, and the reaſons of 
their taking relief <xamined, and a new lift made of ſuch 
perſons as they think fit and allow to receive collection; 
and no other perſon ſhall be allowed to receive collection 
at the charge of the pariſh, but by authority under the 
hand of one juitice reſiding within ſuch pariſh, or (if none 
be there dwelling) in the parts next adjoining, or by or- 
der of the juſtices in ſeſſions, except in caſes of peſtilential 
diſeaſes, plague or ſmall pox, for ſuch families as ſhall 
be therewith infected. | 

Stat. 8 & . z. c. 30 ſed. 2. Every perſon who 
ſhall be on the collection, and receive relief of any place, 
and the wife and children of any ſuch perſon cohabiting 
in the ſ-me houſe, ſuch child only excepted, as ſhall be by 
the churchwardens and overſeers permitted to live at home, 
in order to attend an helpleſs parent, ſhall upon the 
ſhoulder of the fleeve of the uppermoſt garment, in a vi- 
ſible manner, wear a large Roman P. together with the 
firſt letter of the name of the pariſh or place, whereof 
ſuch poor perſon is an inhabitant, cut either in red or blue 
cloth, as by the churchwardens and overſeers ſhall be di- 
rected: and if any ſuch poor perſon ſhall neglect or re- 
fuſe to wear ſuch mark, it ſhall be lawful ſor one juſtice to 
puniih ſuch offender, either by ordering his allowance 
to be abridged, ſuſpended or withdrawn, or otherwiſe by 
committing him to the houſe of correction, to be whipt, 
and kept to hard labour, not exceeding twenty-one days; 
and if any churchwarden or overſeer ſhall relieve any ſuch 
poor perſon, not wearing ſuch badge, and be thereof con- 


-victed on oath of one witneſs before one juſtice, he ſhall 


forfeit 20s. by diſtreſs, half to the informer, and half to 
the tocr. 5 

Stat. 5 Geo. 1. c. 8. ſet, i. Whereas ſometimes men 
run away, leaving their wives and children, and ſome- 
times women run away leaving their children on the 
charge of the pariſh, altho' ſuch perſons have eſtates 
which ſhould eaſe the pariſh of their charge; it ſhall be 
lawful for the churchwardens or overſeers, where any 
ſuch wife, child or children, ſhall be ſo left, on applica- 
tion to, and by warrant or order of two jultices, to ſeize 
ſo much of the goods, and receive ſo much of the annual 


profits of the lands and tenements of ſuch huſband, fa- 
ther or mother, as ſuch two juſtices ſhall direct, towards 


the diſcharge of the place where ſuch wife, child or chil- 
dren ate ett, for bringing up and providing for ſuch wife, 
child or children; which warrant or order being con- 
firmed at the next quarter-ſefſions, it ſhall be lawful for 
the juſtices there, to make an order for the churchwardens 


4 


Pp O O 


or overſeers, to diſpoſe of ſuch goods by ſale | ” 
or ſo much of' them, for the aroſe, e vi 
court ſhall think fit, and to receive the profits 24 80 
much of them as ſhall be ordered by the (aig felons G 
hi en 0 
— . her lands and tenements ſor the Purpoſes afore. 


And the churchwardens and overſeers ſhall be account. 


able to the juſtices at the quarter: ſeſſions for 

they ſhall ſo receive. | fo gl 
eo. 1. c. 7. J. 1, enatts, That no juſtice 

ihall order relief to any poor perſon dvellidgi 195 

till oath made of ſome reaſonable cauſe for it, and that 

had applied to the Pariſhioners, or to two overſeers of * 


Poor, and was refuſed, and till ſummons of two Overſeers | 


of the Poor to ſhew cauſe, 
And any perſon ordered to be relieved ſhall he en red 


in the Pariſh books, to be relieved ſo long as the cauſe 


for ſuch relief continues, and no longer. And if any pariſh 
officer (except upon emergent occaſions) ſhall chatge to 
the Pariſh account any monies given to any perſon not 
regiſtred, he ſhall forfeit 5 J. to be levied by diſtreſs and 
ſale, by warrant of two juſtices, to be applied to the uſe 
of the Poor of the Pariſh by direction of ſuch juſtices, 

It ſhall be lawful for the churchwardens and overſeers 
with conſent of the major part of the pariſhioners, to Pur- 
chaſeor hire any houſe in the ſame pariſh, townſhip or place 
and to contract with any for the lodging, keeping, Fez 
taining, and imploying ſuch Poor as defire relief, and 
there to kcep, maintain and employ ſuch poor perſons 
and take the benefit of their labour. And if any poor 
perſon refuſe to be lodged, Cc. in ſuch houſe, he 
ſhall be put out of the Pariſh book, and ſhall not be in. 
titled to receive relief: and where any pariſh or townſhip 
ſhall be too ſmall to purchaſe or hire ſuch houſe, it ſhall 
be lawful for two or more ſuch pariſhes, townſhips or 


places, with conſent of the major part of the Pariſhioners, 


and with the approbation of any juſtice of the peace, &. 
to unite 1n purchaſing or taking ſuch houſe for lodging, 
Sc. the Poor, and there to keep, maintain and employ 
the Poor, and to take and have the benefit of their la- 
bour, for the better relief of the poor there kept, &c. And 
if any Poor in the reſpective Pariſhes, &c. ſo uniting ſhall 
refuſe to be lodged, c. in the houſe ſo hired, c. he ſhall 
be put out of the collection book, and not intitled to ak 
relief: and it ſhall be lawful for the churchwards and 
overſeers, &c, to contract with the churchwardens and 
overſeers of any other pariſh, &c. for the lodging, &c, 


of any poor perſon of ſuch other Pariſh, Gc. as to them 


ſhall ſeem meet, And if any poor perſon of ſuch other 
pariſh, &c. ſhall refuſe to be lodged, &c. in ſuch bouſe, 
he ſhall be put out of the collection book, and not be in- 
titled to relief. 8 | 

Stat. 17 Geo. 2. c. 3. Perſons authorized to take care 
of the Poor, ſha!l give public notice in the church, of 
every rate for relief of the Poor, allowed by the juſices 
of peace, the next Sunday after the ſame ſhall have becn 
ſo allowed; and that no rate ſhall be valid fo as to 
collect the ſame, unleſs ſuch notice ſhall have been 
given. 8 
And that perſons authorized as aforeſaid, ſhall permit 
every inhabitant to inſpe& every ſuch rate, at ſeaſonable 
times, paying one ſhilling for the ſame, and on demand, 
forthwith give copies of zhe ſame, or any part thereof, 
to any inhabitant, paying at the rate of ſxpence for 
every twenty-four names, on pain of forfeiting '9 dhe 

arty grie ved twenty pounds. 

b E 5 17 Geo. = 37. Where there ſhall be any 
diſpute or uncertainty in what pariſh or place, __ 
proved, or drained, lie, and ought to be rated ; ever) uf 
cupier of ſuch lands, or houſes built thereon, __ 
tythes ariſing therefrom, mines therein, and _ 
derwoods therein growing, ſhall be rated to the wy 8 
the Poor, and to all other parochial rates within luc 11 
riſh and place which lies neareſi to ſuch lands, 3 
manner, and ſubje& to the ſame regulations, _ - 
lands within ſuch pariſh and place are by law top 
to be rated thereunto; if any difference ariſe m > 
what pariſh or place ſuch lands ought to be rated 10, 


e . ; en 
ſhall be lawful for the juſtices, at their next Ln 


2 


* 0 9 


quarter- ſeſſions, to determine the ſame on the appeal | 
of any perſon intereſted, and at ſuch ſeſſions to cauſe 
fach lands, Cc. to be allotred to, and fairly aſſe ſſed 
in ſuch pariſh or place as they ſee juſt. Bat not to affect 


or determine the boundaries of any pariſh or place, to 
any intent other than for the purpoſe of rating ſuch lands, 
ec. to relief of the Poor, and to all other parochial 


rates within ſuch Pariſh 'or Place to which they ſhall be 


ſo allotted, p . 
Vide the Stat. 17 Geo. 2. c. 38. which regulates the mode 


and time of accounting by churchwardens and overſeers 
to their ſucceſſors, as alſo the delivery over of the money, 
goods and chattels in their hands, Tec, 
Alſo ſee Poft, Diviſion 3. | 
The ſame ſtatute, e. 4. gives an appeal to the ſeſſions 


to any party aggrieved by any aſſeſſment, or having any 


material objection to any perſon being put on, or left out 
of ſuch rate, or to the ſum charged on any perſon, or 
ſhall have any material objection to ſuch account, or any 
part therein, or who ſhall find him, her, or themſelves 
aggrieved by any thing done, 

And by /e8. 6. it is enacted, That on all appeals from 
rates, the juſtices (where they ſhall ſee juſt cauſe to give re- 
lief) are required to amend the ſame in ſuch manner only, as 
ſhall be neceſſary for giving relief, without altering ſuch 
rates, with reſpe& to other perſons mentioned in the ſame; 
but if on an appeal from the whole rate it be found neceſ- 
ſary to quaſh the ſame ; then the juſtices are required to 
direct the churchwardens and overſeers of the poor to make 
a new equal rate. REES 

And by /e. 7. The goods of any perſon aſſeſſed and re- 
fuſing to pay, may be levied by warrant of diltreſs, not only 
in the place for which ſuch aſſeſſment was made, but 1n 
any other place within the county or precin&; and if ſuf- 
ficient diſtreſs cannot be found within the county or pre- 
cinct, on oath made thereof before ſome juſtice of any other 
county or precin&, (which oath ſhall be certified under the 
hand of ſuch juſtice on the warrant) ſuch goods may be 
levied in ſuch other county or precinct by virtue of ſuch 
other warrant and certificate; and if any perſon be ag- 
grieved by ſuch diſtreſs, it ſhall be lawful for ſuch perſon 
to appeal to the next general or quarter- ſeſſions of the peace 
for the county or precin& where ſuch aſſeſſment was made, 
and the juſtices there are required to finally determine the 
ſame. | | ot 

In caſe any perſon refuſe to pay to overſeers, any ſum 
they ſhall be legally rated or aſſeſſed to, it ſhall be 
lawful for the ſucceeding overſeers to levy ſuch arrears, 
and out of the money levied to reimburſe their predeceſ- 
ſors all ſums of money which they have expended for the 
uſe of the poor, and which are allowed to be due to them 
in their accounts. 8 2 | i 

And where any perſon ſhall occupy any houſe, c. 
from which any other perſon aſſeſſed ſhall be removed, or 
which at the time of making ſuch rate was unoccupied, 
then every perſon removing from, and every perſon 
coming into or occupying the ſame, ſhall be liable to pay 


to ſuch rate in proportion to the time that ſuch perſon oc- 


eupied the ſame reſpectively, in the ſame manner, and 


under the like penalty of diftreſs, as if ſuch perſon ſo re- 


. 


moving had not removed, or ſuch perſon ſo coming in 
or occupying had been originally rated in ſuch rate; 


which proportion in caſe of diſpute ſhall be aſcertained by 


* 


any two or more juſtices, 


And it is farther enacted, That true copies of all rates 
for relief of the poor be fairly entered in a book; to be 


provided for that purpoſe, by the churchwardens and 
averſeers, who'ſhallcake care that ſuch copies be entred 


accordingly, within fourteen days after all appeals from 


ſuch rates are determined, and ſhall atteſt the ſame by 
putting their names thereto; and every ſuch book ſhall 
be. carefully preſerved by the churchwardens and over- 
ſeers, or one of them, in ſome place whereto all perſons 


aſſeſſed or liable to be aſſeſſed may freely reſort; and 
ſhall be delivered over from time to time to the ſueceed- 


ing churchwardens and overſeers, as- ſoon as they enter 
into their office, and ſhall be produced by them at their 


general or quarter - ſeſſions, when any appeal is to be de- 


termined. | 
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And overſeers of the poor within every townſhip 6f 
place, where there are no church ardens, ſhall execute 
every act, concerning the poor, as echurchwardens and 
overſeers of the poor may execute by this act, or any 
former ſtatute concerning the poor, and ſhall ſuffer ſuch 
pains and penalties for neglect, as churchwardens and 
overſeers are liable to. dr wr gs 


2. Of appointing owver/eers ; their duty; and of compell- 


ing them to account. 


Churchwardens of every pariſh] See the Stat. 43 Elix. 
c. 2. ſea. 1, The juſtices of peace, by the general words 
of this ſtatute, have power to name overſeers in all Pa- 
riſhes; and it muſt extend as well to extraparochial places 
as to all Pariſhes in general, and no ſubſequent words ſhall 
controul the general words in the enatting partz and 
certainly all the poor acts ſhall be conſtrued to extend to 
ſuch places, as well as to other Pariſhes, when they ate 
within the ſame miſchief, and ſhall be ſubje& to the eon- 
troul of the juſtices of peace. Moſt of the foreſts in 
England are extraparochial, and ſo is Chrift-church in 
Oxford, but they ought to maintain their own poor; 
therefore a percmptory mandamus was granted to the juſtices 
of peace to chooſe overſeers in the town of Rufford, being 
an extraparochial place. 8 Mad. 39. But ſuch extra- 
parochial place zzu/? be a townſhip or village. See Stran. 
og, 1% 1, a tr Sond \ BE Nn 

Four, three, or two] On motion to quaſh an jindict- 


| ment againſt B, for that he; with four others, being ap- 


pointed overſeers of the poor, refuſed to take upon him 
that office, &c. It was objected, that the ſtatute directs 
the nomination but of four, three or two, with the 
churchwardens. And per Parker Ch. J. That is very 
true, tho' in many places more are appointed than four 
for the act ſays four, three, or tauo ſhall be nominated of 
the inhabitants, at the diſcretion of the juſtices (il. } 
they may nominate four, three, or tauo; it is not a limita- 


tion of the juſtices power, but it is in the very authorita- 


tive part thereof. Where more than four are added, they 
are not puniſhable by the act, and they can be only added 
as aſſiſtants. Per Poavell, the quellionf} will be whether 
the words of the a& will be any more than direQory, 
or a limitation of their authority. In moſt of the pariſhes 
about London there are more than four, therefore we need 
not determine this point; but the indictment was quaſhed 
for another fault, 16 Vin. Abr. 418. wha 
But no greater number than four can be appointed, 


o 


Burrow 445, 453. 


Subſlantial Houſbol ders there] The appointment of 


overſeers muſt ſtile them /ab/antial houſholders. Strang 


1361. er 11 38119 ID 

It was moved for a mandamus to J. H. and F. Te 
juſtices of peace in the county of Dorſet, &fe. to no- 
minate two /ub/Hantial houſholders to be overſeers of the poor 
upon this ſtatute ;, and there was an affidavit, that at a 
meeting of the pariſh after Eaſler, one John B. and 


' Mazy F. were elected overſeers; and at a meeting of the 


juſtices they approved of Mr. B. and. refuſed the woman, 


as being an unfit perſon to ſerve as overſeer 3 and the old: 
overſeers refuſing to nominate any other, the juſtices 
| approved E. only. Per Powell, A woman is not to be an: 


overſcer of the por; and there can be no cuſtom in a Pa- 


riſn, to put her in, on account of her being a houſekeeper; 
| becauſe this is an officer created by act of parliament. Per: 
| Parker Ch. J. The nomination is to be by the juſtices, and 


it ſeems the overſeers are to continue but one year. The 
Pariſh here was obſtinate in not having another inſtead of 


the woman, and the juſtices ſhould have nomivated one 
of the old ones, ſince they were ſo ſtiff; but (becauſe the 


* 


Juſtices had done well in refuſing the woman) he directed 


that they ſhould apply to the juſtices to: have another no- 
minated; and if they refuſed, then to apply to the court 


for a mandamus the next term. 16 Fin. Abr. 41 Ga? f 
A citizen of Londan who lived in the country in the ſum- 


mer, was choſen overſeer of the poor, the court ſeemed to 


| To i Tearly 


diſcountenance ſuch choice of one who. was reſident there 
| only ſome part of the ſummer, and was actually an inha- 
| bitant of another Pariſh in London, Carth, 161, 
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Yearly in Eaſter week, or within one month after, Faſter. | 
The court ſeemed to think an appointment of overſeers 


on a Sunday, to be a good appointment: for it may be 


in Zafer week, and this is the firſt day of the week. 


Foley 4. 


An appointment of overſeers is good, tho' not made 
ewithin one month after Faſter. Stran, 1123. 

And many other counties in England and Wales] Sze flat. 
13 & 14 Car. 2. c. 12. ſect. 21, — In treſpaſs a ſpecial 
verdict found this ſtatute, and that the Pariſh of Kenil- 
eworth in the county of Marwick (not being any of the 
counties named in is ſtatute) is a large Pariſh, having 
two townſhips, but it is not found that it is ſo large that 
parochial diſtribution cannot be made; and the queſtion 
was, if the county of Warawick, not being named in the 
ſtatute, ſhall be taken within the general words, (and di- 


vers other counties;) and Hophins ſerjeant cited a caſe to | 


be adjudged in C. B. that the flatute did not extend to other 


counties than thoſe which are expreſsly named; and to this 


Hale inclined; but the court would ſee the precedent be- 
fore they gave judgment; by which adjornatur, 2 Lev. 
142. But afterwards it was adjudged, that this ſtatute 
did not extend to any other counties, but only to thoſe 
that are named therein, Bid. Freem. 401. Hale 
Ch. J. ſaid, by the words it ſeems to be intended 
for all counties in England, becauſe the words are (or 
ot ber counties;) but ſerjeant Hoplins cited the judgment in 


C. B. in caſe of Wilſon and Bonner, between Chipping- 


Camden and Broad Campden in Gloucęſterſbire, where the 
judges hela, that this act extended to no counties but 
thoſe named. bid, 412. The court gave judgment for 
the defendant becauſe tho? it was found to be a large Pa- 


riſh, yet it was not found to be ſo big that by reaſon 
of the largeneſs they could not reap the benefit of 


the act of 43 Eliz. c. 2. according to the ſtatute, and for 
that reaſon the court gave judgment, and ſo did not poſi- 
tively rule, that no other counties were within the act but 
thoſe named; but Hale ſtrongly inclined that no other coun» 
ties were within the act, and ſaid the inconvenience would 
be very great; for by that means the poor boroughs would 
be charged with poor, and the vills where men of good 
eſtates lived, but perhaps no poor, would be at no charge 
at all. But 2 Sa/k. 486. fl. 44. in marg. there is a note, 
That in the caſe of the inhabitants of Srotelaue and Dolt- 
ing, Hill. 11 Ann. it was adjudged, That by virtue of this 
act the juſtices may exerciſe the powers given by 43 Flix. 
c. 2. and this act in all extraparochial places containing 
more houſes than one, ſo as to come under the denomi- 
nation of a vill or townſhip. And in the caſe of Hinam 
and Churcham Pariſhes in Gloucefterſhire, Hill. 1738. Lee 
Ch. J. cited the ſaid caſe of Sroke/ane and Dolting, in 
which he ſaid it was held, that this ſtatute extended by 


equity to all the counties in England, and that it was ſo | 


held upon great deliberation, 16 Jin. Abr. 421. | 
Every p sor, needy, impotent and lame perſon] This ſtatute 
relates only to the maintenance of poor and impotent per- 
ſons, and not to baſtards, who are provided for by other 
ſtatutes, 1 Sal. 3. a 5 
Tavo or three overſeers of the poor] The court held, that. 
this clauſe plainly extends to towns and villages in ex- 
traparochial places as well as within Pariſhes ; for the 
law makers had-in view the inconvenience, that ſome 
towns and villages would have the benefit of 43 Elix. c. 2. 
This ſtatute is of (towns, Ee. in counties) and not (in. 
Pariſhes) ; and towns and villages in extraparochial places, 
are plainly within the words, tho“ not directly within the 
view of the act; and tho? there be not officers appointed 


in extraparochial places, yet the juſtices ought to do it, |, 
upon complaint. 16 Vin. Abr. 421. | | 


When the Pariſh is not large, and conſiſting of ſe- 


veral townſhips, ſo as the 43 Elix. c. 2. may be of bene- 
fit to them, the juſtices ovght not to appoint particular 
overſeers according to this ſtatute. 16 Vin. Abr. 


421. | | 
As to the duty of the overſeers of the poor, ſee Stat. 


43 Eliz. c. 2, ſea. 2, 6, 11. and Stat. 17 Geb, 2. c. 38, 


Je. 1, 11, 13, 14. 


Make and yield up to ſuch juſtices of peace a true and | eflate he hath in. the; town, where, be dau 
per felt account) See Stat, 43 Elia. c. 2. J. 2.— The juſtices. 


i 


* ** 
0 © 420 
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* = hy a 


authority in lating this account, c. not he | 
any other. 16 Yin, Abr. 415, _ "ant be delegated. 
| ; 


to grant a warrant for levying 30 J. 175, 114 being the 


balance of the laſt overſeers Account in their ban 


They return, that there was ſuch a b ance, 
veſtry had ordered them to return it, ww 5 15 * 
torney to ſue for charity money, and get it laid + 2 
the benefit of the poor; that one 7; oung was ſo em 10 we 
and the balance exhauſted in fees, and that the —_— ; 
had engaged to pay Young ; & ea de cauſa they had fakes 
to grant the warrant: and per curiam, There muſt 
peremptory mandamus, for the ſtatute 43 Elix. 1 
the balance ſhall be paid over to the new Overſeers, und 
a penalty ; and it is not in the power of the veltry to air. 
penſe with the ſtatute. Srran. 992. : 
Negligent in their office] If an overſeer does not provide 
for the poor, he is indictable; and if he relieves the 0 
when there is no neceſſity, it is a miſdemeanor, is 
Caſes. Paſch 3 Ann. B. R. Tawney's caſe. : 
For every ſuch default of abſence or negligence tweny Heil. 


ling.] This penalty for not meeting in the church ſhall 


never be inflicted on the overſeers of extra j 
places, becauſe they have no church to . TR 
Mod. 40. | | | g g 
If any of theſe officers be convicted of any of the penal- 
ties in this act; the other muſt levy it. 16 Yin. 407. 
415. > 

To commit every one of the ſaid churchawardems and over. 
feers] See Stat. 43 Flix. c. 2. ſe. 4. If accounts be ad- 
juſted, and the overſeers refuſe to pay the balance, they 
cannot be committed immediately, but a warrant mul 
ive to diſtrain them, and upon a return thereof there 
may be a commitment. 16 Yin. Abr. 416, 

The juſtices cannot commit an ds how for bringing 
in an account to which they object, but they ought to 
hear it, ſtrike out what is amiſs, and balance the account: 
16 Vin. Abr. 416. . | | 

The defendant, being an overſeer, was committed by 
two juſtices of peace by a warrant, which recited, that 
he had appeared before them, and being demanded to give 
a juſt account of all monies he had received and paid, he 
had only produced an account in, groſs. of his receipts and 
payments, and refuſed. to give a particular account, or 
produce his books, W&c. and they believing this to be no 


fuling to give any other, therefore they commit him to by 


' detained till he ſhall make a true account. And upon a 


| babeas corpus he was diſcharged. Per tot. cur. Becauſe 
the juſtices had no authority to commit in this manner by 
this ſtatute, for that an account was confeſſed. to have been 
rendered. Cc. Show 395. | 

An order made at the ſeſſions relating to accounts of 
; oyerſeers of the poor was moved to be quaſhed, becauſe 
it did not appear the accounts bad, been before two juſtices 
' quorum. unus, and they cannot come per ſaltum to the 
| ſeflions ; and Salk. 53 3. was. cited. On the other fide it 
was ſaid, that it appeared there was an allowance, for the 
appeal is ſaid to be againſt the diſburſements and allow- 


' | ance, thereof, which; the court will, preſume was regular; 


and being in general, is not like the caſe ROD Which 
was ſaid to be by two juſtices without guprum: upus- Sed 
ger curiam, It does not follow, that this was an allowance 
by two juſtices, for the Pariſh might do it; therefore for 
want of juriſdiction, this order muſt be quaſhed, Stran. 
983. See Burn and Seſſions Caſes. „ 


3. Of the poor gate; aubo, and aubar ſpall bs Hiablt tht 
10; and of taxing other pariſhes in aid. 


y taxation of every inhabitant] See Stats 43 Elin. 62: 
ec. 1, 3: & 17 Geo. 2 C. 38. ect 12. Aſſeſſments for 
the paar ought to be made according to t 
of the inhabitants there, both\real and per 
Eee there is, to be taxed — contribu 
lief of the poor in regard of any eſtate a 

1 ee. 7 4 of the wifible 
1 — = for any. 


Bull. 354. 
in 


te to the te- 


other land he hath in any other place or town. 


c. 2. ſays, | 


account according to this ſtatute, and defendant re. 


he viſible eſtate 
ſonal, and no 


he hath elſewhere 
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Rent i no by” rule for making a poor rate ; for | 
| differ, and chere ought to be regard 


circumſtances tnay „ an 
ad flatum & facultates. "Comb. 478. 


The ſeſſlons, upon ſetting aſide a rate, may make a new 
one themſelves, or order the churchwardens and overſeers 
to make'a new one, they having it in their diſcretion to 
make a new rate at ſeſſions, or remand it to the church- 


' wardens, Cc. to make a new one, 2 Salt. 483. 


The churchwardens and overſeers may make a rate of 


themſelves. 2 Salk, 53 1. 2 
H. took part of a houſe in the Pariſh of D. on the third 


of December; he was rated as an inhabitant, and was 


diſtrained for a.quarter's rate the Chrifimas following; 
but the diſtreſs was taken before Chriſtmas on a general 
warrant made for the whole year: and in replevin it was 
ruled upon evidence by Holt, 1ſt, That if two ſeveral 
houſes are inhabited by ſeveral families, who make and 
have but one common entrance for both; yet in reſpect 
of their original both houſes are rateable ſeverally; for 


they were at firſt ſeveral houſes; and if one family 555, 
ded by 


one houſe is vacant: but if one tenement be divi 
a partition and inhabited by different families, wiz. the 
owner in one, and a ſtranger in another, theſe are ſeve- 
ral tenements, ſeverally rateable while they are thus ſeve- 
rally inhabited, but if the ſtranger and his family go 
away it becomes one tenement. 24%, That H. could not 
be rated for the whole quarter, for poor rates are to be 
a et MN YH by the flatute, and by this means a man 
cannot move in the middle of a quarter, but he muſt be 
twice charged. 2 Salt. 532. RO 

When goods are rated, it ought to be according to the 
value of lands, wiz. goods of the value of 100 /. ſhall be 
rated 5 J. per annum, as lands are, and the perſon muſt 
be charged only in the place where the goods are at the 
time of the aſſeſſment ; for if he has no goods where aſ- 
ſeſſed, if diſtrained he may have an action of treſpaſs, 
Se. Dali. Taft. 433. tap. 73. _ . | 

By the words and meaning of the ſtatute 43 Eliz. 2. 
the occupiers of the land are to be aſſeſſed, and not the 
Ie er who receives the rents; the occupier of the land be- 


ing by law only to pay the aſſeſſment, unleſs it be ſpecially 


provided for as to this payment between him and his leſ- 
ſor. 2 Bult. 354 She | ck 
Parſons ought to contribute to the poor, 3 Keb, 
252. V 
A mandamus was prayed to the mayor of Chichefter, to 
ſign a tax made on the palace, &c. of the biſhop of Chi- 
cbeler, being within the pariſh of Subdeanry, and per cur. 
it was granted; becauſe againſt this there can be no pre- 
ſcription, and all the prebendaries who live in the ſame 
cloſe, which is a fourth part of the town, pay it. 3 Keb. 
573. | 1 815 
A parſon who lets his tithes to the pariſhioners may be 
taxed upon the poor rate ; for the letting is but an agree- 
ment with the pariſhioners to retain the tithes, and the 
parſon has a modus for his tithes ; though it was objected 
that the pariſhioners were occupiers, and ſo the par- 
ſon not taxable, MIS. caſes Pa/ch. 7 Ann. The Queen v. 
Bartlet, | 
Thoſe ought only to be contributory who were livers 
7 the year before, and none elſe. Settlements 48. 
Pre 71. — Ta 
A. ſeiſed of lands, demiſed the ſame to B. reſerving 
the yearly rent of 10 I. A. covenanted with B. that he 
ſhould quietly enjoy the land, and to indemnify him 
apainſt all charges and taxes whatſoever to be impoſed 
upon the lands, except tithes. B. entered, and was poſ- 
ſeſſed, and the churchwardens and overſeers of the Pariſh 
where the land lay, and of which 4. was an inhabitant, 
made a poor rate, and B. by reaſon of the lands was 
charged with ſuch a ſum of the rate which he paid, and 
he brought covenant againſt 4. and aſſigned the breach, 
in that 4. did not indemnify againſt the poor rate, Ac. And 
after argument on both ſides the court unanimouſly agreed 
that the poor rate was not within the covenant, and there- 
fore gave judgment for defendant. G:bb, 297. | 
The Doctor agreed with ſeveral of the pariſhioners to 
take ſo much for his tithes, and made a leaſe to F, The 
Doctor was rated for the tithes to the pariſh levies, who 
appealed; and the matter being found ſpecially, the 
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„ ane wok r ln Ho ee bug enobrawiowmehs. 
queſtion was, ds /oonld be ſaid to be ile occupith, ths 
Doctor's leſſee or the inhabitants; and per car. The 
le ce muſt be ſaid to be the occupier, in regard there. is 
no certain time limited for how long, but only from-ygar 


ture of a ſale, and the party looked upon as: a vendee; 
no manner of advantage is given to the inhabitants ; fot 
they giye the full value for their tithes; otherwiſe had it 
been a contract for years. Poor's Seitlements.. 104. pl. 
140. Rs 1 ö 5 6 ni 
Defendant being aſſeſſed towards the poor rate for his 
tithes as vicar, appealed to the ſeſſions, where he was 
abſolutely diſcharged. But by the court; As vicar he is 
chargeable by 43 Eliz. c. 2. and the ſeſſions hath only 
power to moderate, not diſcharge: And the order of ſeſ- 
ſions was quaſhed. Stran, 77, 4 <129 21605 ot 9711 
Where the parſon agrees that the tenant ſhall retain 
the tithes, yet he rate for them muſt be npon the parſon. 


Stran. 525. 


All things which are real and bring in a yeatly revenue; 
may be rated and taxed to the poor, Shaw's Pariſh Law 
221. | . aa eng, 
On a motion to confirm à tax laid by the juſtices of 
peace on & toll of the corporation of W. for, a rate to the 
poor, Hale Ch. J. ſaid, that he was of opinion that the 
toll was chargeable, though part of it was to maintain 
the mayor; and per cur. A mandamus was granted to 
the mayor and juſtices to execute the order, ai. 3 Keb. 


O. a : | 45047 27112) 
Note; It hath been reſolved by the court, that ground 
rents are liable to pay the poors rate, Comb. 62. 

Hoſpital lands are chargeable to the poor, as well as 
others; for no man by appropriating his lands to an hoſ- 
pital, can exempt them from taxes to which they were 
ſubje& before, and throw a greater burden upon their 
neighbours. 2 Salk. 527, 14880 1 

The queſtion was whether a houſe converted into a 
conventicle, and uſed for no other purpoſes; was rateable 
to the poors tax; the court ſaid, they never knew it, and 


! 


quaſhed. Poor's Settlements 124, pl. 109, 331 1 

A farmer ſhall be taxed for his riches and ſtock, incaſe 
the ſtock is more than is neceſſary for the carrying on hig 
farming and paying his rent; for then it is like a ſtock in 
trade; but for ſtock neceſſary tg his farmiog he ſhall not be 
taxed, Sa for extraordinary ſtock he ſhall not be charged, 
if it be not more than is neceſſary ; for the act ſays; 
(every inhabitant, c. and of land) ſo that there may 
be an inhabitant that is not an occupier of /azd,..and he 


— 


muſt be charged in reſpect of his perſonal eſtate and abi- 


lity, and. ſo it is uſual to tax clothiers, Wc, V. B. Thoſe 
farmers were never taxed before, nor were the tradeſ- 
men ever before, until within theſe few years, and the 
order above was for rating the farmers for the corn and 


hay, which was in their barn and ſtable, Rex. v. In- 
| habitants, of Barking. Vin. Abr. it. Poor, 426. And 
Foley's Poor Laws 30. | 


. 


A ſhopkeeper ſhall be charged to the poor's rates for 


the goods, &c. in his ſhop., . ut. Caſe Law 233. 


On a motion to quaſh a poor's rate made at the quarter= 


' ſeſſions in Marlborough, becauſe it was aſſeſſed for tradey 
and the corporation would not aſſeſs the toll ef their 
market, or their own lands, and they would not bear 
the matter at their ſeſſions. Per cur. It will be incon- 
venient to quaſh poor rates; but you may take a mandas. 
mus to aſſeſs you according to law, as in the caſe of The 
toaun of Cambridge MS. caſes. 16 Vin, Abr. 426. 


In the caſe of the governor and company for. ſmelting. 


lead againſt, Richard/on and others, it was determined by 


the court of King's Bench in Michaelmas term 3 Geo. 3. 
That a leſſee of & mines, .whereon no rent is reſerved, 
other than a certain proportion of the ore to be raiſed, is. 
not rateable to the poor under the ſtat. 43 Elia. c. 2. 

By 43 Elia. c. 2. ſedt. 3. If the juſtices do perceive, 


that the inhabitants of any pariſh, are not able to levy 
among themſelves ſufficientſums for the purpoſes ini the act 


before mentioned, then the {aid two juſtices (one of the 


quorum) ſhall tax, c. any other of other pariſhes, or out 
of any periſh within the hundred, to pay ſuch ſums to the 


chureh⸗ 


| 


to year; and per Eyre J. The letting of them is in na- 


ordered them to ſhew cauſe; and afterwards the order was 
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exception was diſallowed. Comb. 241. | 
Upon an order for-contribution to the relief of a poor 


Pp O O 
” *. * 


churchwardens and overſeers of the ſaid poor pariſh, for 
the ſaid purpoſes, as the ſaid juſtices ſhall thiok fit. 

If ſeveral inhabitants of A. have lands in the pariſh of 
B. and their tenants are ſo poor that they are not able to 


pay to the relief of the poor of B. the landlord's inhabit- 


ing in the pariſh of A. ſhall be no diſcharge to them, 


but they ſhall pay for their lands, which they have in the 
| pariſh of B. 2 Bulfr. 352. 


Sir James Mountague, attorney general, moved to quaſh 
an order of two juſtices, made upon this ſtatute; his ex- 
ception was, that it does not appear that the pariſhes 
taxed are within the hundred; for it is only ſaid that 
they are within the county of the city of Verwich; and 


two juſtices by the act have not power to tax the county 


but only the hundred, or the pariſhes within the hundred. 
To which it was anſwered, that if two juſtices cannot re- 
lieve in this caſe, there can be no relief given; for it 1s 
well known there are no hundreds within cities, and the 
city, and the county of the city are the ſame, and the power 
given to the juſtices muſt ariſe upon a defect in the hun- 
dred, and where there is no hundred there can be no ſuch 


defect, and the ſefſions could have made no order in this 


caſe. But per Powell; This is not caſus omiſſus out of 
the ſtatute; and though the two juſtices have no power, 
here being no hundred, yet the ſeſſions have a jurifdic- 
tion, and may tax the county of the city in part or at 
large, to which the reſt agreed, and quaſhed the order, 
being made by two juſtices only. 11 Meg. 269. 

There are two ways by this ſtatute to make one pariſh 
contributory to the poor of another, w/z. either the juſ- 
tices may tax particular perſons iz aid to that pariſh which 
cannot relieve it's own poor; or they may aſſeſs the whole 
pariſh in a certain ſum, and leave it to the churchwardens 
and overſeers to levy the ſame on particular perſons. 2 
Salk. 48 1. Shaw's Pariſh Law 219. | 

Mandamus to the juftices to make a rate for ſupport of 

the poor which was oppoſed, becauſe the pariſh officers 
ought to make the rate, and the juſtices are only to ſign 
it; to which it was anſwered, that this motion was 
grounded on the contributory clauſe in the ſtat. 43 Elz. 
c. 2. and thereupon a mandamus was granted, directed to 
the juſtices ; and as this is a matter of right, they ought 
to make a return. 2 Shaw's Prat. Jul. 47, Shaw's 
Pariſh Law 219. 
An order of ſeſſions was returned upon ſtatute 43 Elix. 
c. 2. for rating the adjacent pariſhes &c. for relief of a 
poor pariſh, Exception was taken, that by the ſtatute 
this ought to have been done by the two next juſtices, 
whereas this order was made at ſeſſions, And by the ſoli- 
citor general, If it be made by all the juſtices, &c. then 
it is by two, and they ſhall be ſuppoſed to be at the ge- 
neral ſeſſions. But per Myibens, You have not purſued the 
ſtatute, and do hereby prevent the appeal. Adjornatur; 
and it was afterwards at another day quaſhed for that 
reaſon. Comb. 2757. Jo | 

A pariſh in Co/chefler being ſurcharged with poor, the 
juſtices made an order that two other pariſhes in Co/chefter 
ſhould pay to the relief of the poor within this pariſh, 
wiz. the one 5s, and the other Bs. per week, and that 
the overſeers ſhould collect it; and the order being re- 
moved by certiorari, Alibone moved to quaſh it, becauſe 
not purſuant to the direction of 43 Eliz. c. 2. which ſays, 
others, »f other pariſhes ; ſo that it ought to be aſſeſſed by 
the juſtices upon particular perſons, and not generally: 
But the court ſeemed to be of opinion, that it was right ; 
and that the juſtices are only to aſſeſs the guantum, and 
then the rate 15 to be made by the overſeers of the poor 
of the pariſh, and ſuch was the opinion of the court. 
Shin. 258. | | 

It was moved to quaſh an order made by two juſtices, 
that the inhabitants of L. G, ſhould pay a yearly ſum to 
Whetflone, becauſe it was not ſaid quorum unus, but th 


* 


pariſh it was ruled, that the zuftices may either charge par- 
ticular perſons or the whole pariſh, and they to levy it; 
but here a ſum'in groſs was laid for a whole year, which 
(it was objected) was unreaſonable ; for their ability may 


change; -nevertheleſs the order was confirmed. Comb, | 


309. 
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Holt Ch. J. ſaid, that poſſibly a place ex : 
may be taxed in aid of a pariſh W 57 1 kl 
taxed in aid of that, 2 Salk. 486, mall not be 


In a city where one pariſh is not able to relieve their 


poor, the next pariſh, being able, is to aid then 
weekly allowance, but when the cauſe ceaſes, fats 1 


lowance 1s to ceaſe alſo. f. Caſe Law 234. 
In caſe a pariſh is not able to maintain its poor, two 
juſtices may tax any other pariſh within the hunare, Jy 


to relieve their pariſhes, the juſtices in their ſeſſions ma 
tax any other pariſh or pariſhes within the count 4 
Shaw's Pract. Juſt. 42. | Mm. 
An order was made by the juſtices of the borough, 
the pariſh of Sr, Peter's to pay to the officers of 57. Ma- 1 
the ſum of 205. weekly, until the juſtices ſhould fee 1 
order the contrary, It was objected, iſt, That it does * 


| appear that the pariſh of Sz. Mary's is overburthened 


with poor, but over- ruled; for the order follows the 
words of the ſtatute, 2dly, It is ſaid, that they are juſ. 
tices of the town and borough, and it appears upon the 
order, that the pariſh of St. Mary's is within the borough 
but not within the town and borough. But per cur, they 


are juſtices of both, 3dly, The order is, anti! aue foall 
ſee fit to order the contrary, where the act never gave the 


Juſtices ſuch an authority, and it is in effect making a 
perpetual order; for if one of the juſtices die or be xe. 
moved, no other juſtice can alter it till the ſaid juſtices 
ſhall ſee fit to alter. And it was quaſhed for the laſt ob- 
jection. Poor's Settlements 121. pl. 165. | 
The pariſh of H. and a vill called S. time out of mind 
have been within the rectory of H. But there is a church 
in S. which from the time of Hen. 6. hath been uſed 
and reputed as a pariſh, and had all parochial rights, and 
churchwardens, and S. diſtant two miles from H. Richard. 


Jon Ch. J. held clearly, that this is a pariſh within 43 


Eliz. c. 2. and that the overſeers, &c, might aſſeſs it to 
the relief of the poor; and the finding that from Henry the 
VIth's time till now it hath been uſed as a pariſh, does 
not exclude, that it was not uſed ſo before. And this 
ſtatute being made for relief of the poor, to prevent their 
wandering, the intent of it was to confine the relief to 
pariſhes then in e, and ſo uſed, Judgment for plaintiF, 
Hat.. 03: Lit. Ret. 7%. . _ :: 1 

Cro. Car. 92. S. C. adjudged, that this is ſuch a pa- 
riſh as is chargeable for relief of Szoke-Godlingham, and 
not for the poor of Hinkley; and though by the finding 
it ſhould not be intended to be a pariſh before Henry the 


' VIth's time, yet being found that it was a church ther, 


and that there were churchwardens there, it is a pariſh 


within the ſtatute, although it be but a reputative pariſh; | 


for being in uſe ſo long before, and at the time of the 
ſtatute, the ſtatute appoints that the churchwardens and 
three or four overſeers joined with them ſhall, & c. Now, 
no churchwardens of H. are churchwardens of S. and 


ſo have nothing to do there; and the churchwardens of 


S. are only to meddle with the church there, and conſe- 


quently with the poor of the pariſh.—S. P. As to Tate- 


ridge and Hatfield, where for ſixty years then paſt, and at 
the time of making the ſtatute, and ever ſince, 7. was 


commonly reputed a pariſh of itſelf, and the inhabitants 


there choſe conſtables, churchwardens and overſeers of the 
poor, and made and levied their own rates to the poor, 
and repaired their church, without contributing to that 
of H. and though it was alſo found that anciently the vill 
of T. was parcel of the pariſh of H. and never ſevered by 
any legal act, and that the tithes of T. have been time 
out of mind paid to the parſon of H. who always uſed to 
find a curate at T. and that there is no parſon at T. je 
T. ſhall be charged by itſelf, and for their own poor ons 
Cro. Car. 304, 408. ; 

Pariftes fn 3 only are within the ſtatute, 7 
other pariſhes are, if the uſage of ſuch pariſh to chooſe 
overſeers has been conſtant without interruption; 1 
otherwiſe the overſeers and collectors of the mother churc 
are only within the ſtatute, 2 Rol. Rep. 160. 2 

There were two vills in one pariſh, which Ma - 
ſeverally to maintain their own poor, and now there be- 


ing overſeers made of the whole Pn, oy gre 


wards their relief, and if the hundred be not of 5 
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together, The queſtion was, 7 0 haying been uſed 
time out of mind to pay ſeverally, they might now by 
the ſtatute of 43 Eliz. cap. 2. be rated ir Per 
Hale Ch. J. If there be no chapel within the vill, where 
the church does not ſtan, it is not ſufficient to make it 
a repured pariſh within the ſtatute of 43 Eliz. c. 2. 
Freem. 401. | . 1 
The pariſh of St. Botolph without Agate lies in two 
counties, wis. London and Middleſex, and hath one 
churchwarden and ſeveral overſeers, and 10e pariſh rates 
are ſeveral, And in regard it appeared that each part of 
the pariſh had diſtin officers, and made diſtin& rates, 
and had uſed time out of mind to make diſtin accounts 
to the juſtices of each county, the court looked upon each 
diviſion as a ſeveral pariſh, and ordered it accordingly. 
aym. 6, - | 
* Upon A ita whether 4. was a vill in the pariſh of | 
B. or a pariſh of itſelf, to prove it a vill the evidence 
was, that there were but two churchwardens, two over- 
ſeers of the poor, and that all parochial rights were done 
at B. and that the inhabitants of 4. contributed to the 
repair of the church at B. And, to prove that 4 was a 
pariſh of itſelf, the evidence was, that in the rei n of 
Edw. 3. there was a public chapel there, and divine 
ſervice read in it at the time of making this ſtatute, that 
they had formerly diſtinct conſtables, and repaired their 
own highways in 1634, and then the difference between 
A. and B. was ſettled by a judge of aſſiſe, that a rate was 
made in 4. in 1654. But this was held not ſufficient 
to make A. a pariſh in reputation at the time of the ſta- 
tute, without all other parochial rights, and therefore 
held to be a vill in the pariſh of B. 4 Mod. 158. 
To make A. a reputed pariſh within the 43 Zlix. c. 2. 
it muſt have a parochial chapel and chapel-wardens, and 
ſacraments, at the time the ſtatute was made; and be- 
cauſe A. had bat one chapei warden, whoſe oflice was 
to collect the rates taxed upon A. and pay them to B. 
they were held part of the pariſh of B. and not a repu- 
ted pariſh within the 43 Eliz. c. 2. and their baving a 
diſtin& overſeer, and maintaining their own poor, was 
not ſufficient to make them a. diſtinct pariſh. 2 Salk. 
Ol. h 
: A chapePs having ſacraments ozly, makes it not inde- 
pendent of the parith, but it muſt have other badges, as 
ſepultures, fc, 12 Mod. 504. Gs = 
As to queſtions relative to the deſcription of two places, 
evithin the ſame hundred, ſee Foley Poor 31. (or 42 in the 
third edition) Reports temp. Qu. Ann. 269. Viner, 416. 
and Bur, 576, 577. 5 


4. Of the remedies for recovering rates; and of ſetting 
aſide rates. | 


See flat. 43 Eliz. c. 2. /e2. 4, 13, 19. 

Holt Ch. J. ſaid, that a man could not be diſtrained 
by virtue of a general warrant made before the rate, but 
there ought to be a /pecial warrant on purpoſe; and he ſaid 
that a diſtreſs could not be taken for a quarter's rate be- 
fore the quarter ended; but the jury ſaid, the cuſtom 
was otherwiſe. Holt anſwered, If he remove into another 

' Pariſh in the ſame county, they might diſtrain by warrant 
1 the juſtices as well as in the ſame pariſh ; but if he 
removed out of the county, he agreed the remedy failed. 
So he gave way to the uſage in that point. 2 Sa/k. 532. 
6 Mod. 214. S. C. 

A warrant to diſtrain for a poor's rate ought not to be 
granted before demand made; for the firſt ought to be 
only a confirmation of the aſſeſſment for the poor, and 

ſterwards upon refuſal, Ic. a new warrant is to be made 
for diſtreſs, 2 . and Holt ſaid, that ſtrictly it was ſo, but 
the practice having been in the caſe of taxes to grant ſuch 
conditional warrant to diſtrain, communis error facit Jus. 
Comb. 342. | | 

By 17 Geo. 2. c. 38. /ef. 11. Succeeding overſeers 
are to levy arrears for the purpoſe of reimburſing their 
Predeceſſors, ſuch money as.they may have expended for 
the uſe of the poor. i — 

The churchwardens and overſeers, by warrant from 
any two juſtices of the peace, (guor. 1.) may levy the 


tax, by diſtreſs and ſale, where any perſon refuſes payment | 
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of the ſum aſſeſſed; and if there be no diſtreſs whereby 
the ſame may be levied, he ſhall be committed to the 
common gaol, there to remain till payment. 2 Shaw's 
Prad Tuft. 42. e eee N 
A mandamus' was moved for, and a rule obtained for 
an alderman to ſhew cauſe why he refuſed to grant his 
warrant to diſtrain for à tax for relief of the poor; who 
ſhewed that the churchwardens had made à tax for the 
whole year, when they ſhoulda have made only a quarter] 
tax, and thereupon a rule was made that he ſhould grant 
his warrant quarte ly. 8 Mod. 10. 5 

Working tools in a ſhop may be diſtrained for a poor 
rate, 2 Show. 126, Before this act, neither the juſtices 
of peace nor conſtables had any power concerning poor. 
A „ 

It was affirmed on error in B. R. on this ſtatute, that 
though the ſtatute expreſſes by name only /a/e and diftreſt 
of goods, yet if the plaintiff voluntarily delivers any 
goods for what he is aſſeſſed to the poor, and after 
brings treſpaſs thereof againſt the overſeers, this is with- 
in the ſtatute; for theſe words, /ale and diſtreſt, are put 
in the ad only for examples; and the ftatute ſhall be 
conſtrued largely, becauſe it tends ad opus charitatis 3 
and treſpaſs brought after ſuch voluntary delivery is a 
9 which the ſtatute extends to ſuppreſs, Telv. 
176. = | | 

B brought treſpaſs againſt certain perſons who pleaded 
Not guilty, and at Mui prias the defendants juſtified as 
overleers of the poor, and ihewed this ſpecial matter in 
evidence by this ſtatute; aud after the jury was charged, 
and returned again, ptaintiff was non- ſuited. And now 
the court was moved to grant a writ of inquiry, for the 
treble damages which they ought to recover again the 
plaintiff by this ſtatute; and on oyer of the ſtatute, 
whch was, that the damages ſhall be aſſeſſed, Qc. 
Dod. ſaid, This is to be intended that it ſhall be tried 
by writ of inquiry of damages in ſuch caſes as it ought 
to be by law, viz. upon diſcontinuance or demurrer; 


for the words, *©* as the caſe requires,” imply as much; 


and by the law, when a jury ought to have found 2 
thing, and do not find it, this ſhall not be ſupplied by 
a writ of inquiry of damages; and this was ſo ruled that 
ſach defect (hall not be ſupplied by writ of inquiry of da- 
mages, becauſe then the party ſhall not be ouſted of his 


attaint, But in the caſe at bar, the writ of inquiry 


of damages was granted inaſmuch as the plaintiff 
was. nonſuited, ſo that the jury could not aſſeſs the 
damages; and damages were found accordingly, Rol, 
Rep. 272. | | 
As to ſetting aſide rates, ſee flat. 43 Eliz. c. 2. ſ. 6. 
Upon an appeal from a poor rate, the juktices 
refuſed to hear the appeal, becauſe it was not made 
at the next quarter-ſeſſions. But per cur. The party 
grieved may appeal at any ſeſſions; the juſtices may 
not have power to alter the rate at diſcretion, but 
they ought not to refuſe to hear the appeal. MS, 
Caſes, Mich. 8 Ann. B. R. The Queen v, The inhabitants 
of St. Giles. 5 
7. P. and S. being overſeers of the poor, got their 
account allowed by the juſtices. The pariſh appealed 
againſt it, and the ſeſſions ſet aſide this account, and 
then directed a re-examination of the matter to the ſame 
two juſtices. This order being removed, it was objected, 
that here was a matter delegated by the court, who were 
finally co determine the matter in queſtion. Per Parker 
Ch. J. The overſcers have four days time to paſs their 
accounts, and they may go before any two juſtices for 


the doing it; till the time is paſt there is no compulſion 
uſed, but if this time is ſlipt, the pariſh may go before 


any two juſtices, and when theſe have entered upon the 
examination, no Other juſtice is afterwards to intermed- 
dle; and when this matter comes to the ſeſſions, they 
are to take ſuch order therein as to them ſhall ſeem con- 
venient, but need not finally determine. MS. Caſes, 
Hill. 10 Ann. B. R. Townſend, Parſons and Smith's caſe 

(overſeers of Whitechapel.) 7. 
There are four adjacent towns within the pariſh of 
Banbury, and there is an overſeer within each town, and 
alſo an overſeer within the borough; they all join in one 
account, and there is but one rate made for all the pariſh, 
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but the overſeers of each particular town colle& and pay 


the money within ſuch town; one who is tenant of lands 
in one of theſe towns lives in the borough, and is aſ- 


ſeſſed by the overſeer of the borough for the lands within 


the town, and paid to the overſeer of the borough; and 
the like is done in the other towns; ſo that the overſeer 
of the borough had a ſurpluſage for the poor within the 
bo:ough, and the overſeers of the towns wanted money 
for relief of the poor within the towns, though the poor 
within the towns were leſs than thoſe within the borough; 
and upon this the juſtices ordered, that there ſhould be 
a diſtribution made; and this order with others being 
removed, it was moved to be quaſhed, but confirmed; 
and though the ſtatute of 13 & 14 Car. 2. c. 12, J. 21. 
was Cited, and this caſe urged to be within that ſtatute, 
it was not agreed to be within that ſtatute, S412. 258 

Although a poor's rate be really made at the ſeſſions on 
an appeal, yet if it does not appear by the order itſelf, as 
by recital of the former order, &c. the latter order ſhall be 
quaſhed, and the court refuſed to ſupply this defect in the 
order by affidavits. Comb. 133, 134. 

The churchwardens and overſeers, and ſome of the in- 
habitants made a poor's rate, which was coafirmed by 
two juſtices, in which ſeveral were not taxed for their 
perſonal eſtates, (which was erroneous) but the whole 
lay on the real eſtates of the pariſh; on which ſeveral of 
the inhabitants appealed to the ſeſſions, and they ordered 
that the rate ſhould be annulled, and a new one made; 
accordingly the churchwardens made a new rate both on 


the real and perſonal eſtates, which rate was confirmed 


by two juſtices, But in the new rate there was a great 


inequality, the real eltates being rated in proportion ren 


times more than the perſonal; for which ſeveral of the 


inhabitants appealed again to the ſeſſions, where another 


order was made to diſcharge the rate, And theſe two 
orders of ſeſſions being removed by certiorari into B. R. 


it was moved to quaſh them; becauſe the ſeſſions can 


only relieve particular perſons grieved by the rate, and 


cannot ſet aſide the whole rate, Sed per tot. cur. The 


juſtices at ſeſſions on an appeal by particular perſons 
grieved, may, if they ſee reiſon, ſer aſide the whole rate. 


The juſtices have a large power, and in both theſe caſes, 


either on the firſt rate where the perſonal eltates were not 
charged, or upon the ſecond where they are unequally 
charged, it is impoſſible for them to give relief without 
ſetting aſide the whole rate; which therefore they may 
legally do, being impowered by the act to take order 
herein according to their diſcretion ; by virtue of which, 
as they may ſet aſide the whole rate, ſo they may make 


a new rate themſelves, or order the overſeers, &c. and 


churchwardens to make a new one, as was done in this 
caſe; wherefore thoſe two orders were confirmed. 12 


Mead. 212. 
If a poor rate be made for a whole year, it cannot be 


confirmed in part, but muſt be for the whole year or no 


part. 8 Mod. 10. 

If the rate be illegal, the juſtices may refuſe to ſign it, 
but as to the ſums, or parties aſſeſſed they have nothing 
to do with it, the remedy is by appeal; and though the 
aldermen of Dorce/ter refuſed to ſign a rate, becauſe of in- 
equality; yet the court granted a mandamus, and after a 
return a peremptory mandamus, and then an attachment, 
in order that the parties grieved might appeal, cited per 
cur. MS. Caſes, Mich. 8 Ges. B. R. in caſe of The King 
v. Beecher. . 

A rate that is of itſelf good, may be quaſhed, where 
it ſays it ſhall be a „landing rate. Poor's Settlements 23. 

J. 33. | 

: To quaſh a poor's rate the parties aggrieved appealed 
to the ſeſſions, the ſeſſions made an order to levy the money 
on account of the rate according to the land tax; it was 
moved to quaſh it, becauſe perſons who do not pay to the 
land tax, yet contribute to the poor's rate, as perſons 
who have a conſiderable ſum of money. Quaſhed, per 
cur. Poor's Settlements 73. pl. 96. 


5, Of relieving, and ordering maintenance for the poor, 


See ſtat. 43 Eliz. e. 2. ſect. 1, 13. 3 Wil. & M. 
e. 11. 88 9 Wil. 3. c. 30. | 


Exception was taken to an order of the jy... 
againſt the pariſh of Stretton, becauſe . may: mee 
them to keep a woman, being poor, the cotta , 85 ered 
ſhe lived, being uncertain whether in this vill 3 "ing 
but the court refuſed to quaſh it, tho? it was no other; 
that ſhe was impotent, becauſe in theſe caſes e | 
uſe a diſcretion. 2 Keb. 37. e 

An order of juſtices for the maintenance of a poo; ©. 
_ 35 3 though it appeared that denn 100 
of body to work; but the juſtices o 
that. Wet 69. an are Judges of 

A poor child was left in Chrift-Church hoſpital: \.. + 
complaint of the wardens of the oi ring Log 1 
an order on the overſeers of the poor of the pariſh 5 2 
ceive and maintain the child; but this order was len 
becauſe it was not ſaid that the parents were * 


| known, or likely to become chargeable to the pariſh + Por 


though'a child of three months old be helpleſs, yet th 
parents are bound to' provide for it, As to the prine 
matter which was hinted, wiz. that the hoſpital B 
bound to provide for poor children 7here expoſed the 
court thought there was nothing in that, 2 90% 
485. | | Z 

An order of juſtices was made for relieving a woman 
and four poor children, until further order, but did not 
ſet forth ſhe was indigent ; it was quaſhed for the laſt mat 
ter, and bad for the other, which ſhould have been &. 
ring her poverty. 10 Mod. 220, | 

It was moved to quaſh an order of ſeſſions, which or- 
dered that the overſeers ſhould pay to one R. D. 25, per 
week for his maintenance. It was objected, iſt, That it 
is not faid that they had any money in their hands: 
2dly, That it is not ſaid that R. D. is. a pariſhioner 
there. Quaſhed if. Poor's Settlements 12. pl. 19, 

Two juſtices made an order for the overſcers of the 
poor to pay 25. per week to Elizabeth Reddiſh, It was 
objected, That it is not ſaid that ſhe is poor and impotent ; 
otherwiſe the ſtatute gives them no ſuch power, Per cur. 
The 43 Elix. c. 2. does not give them power, unleſs 
they are upon the poor rate; let them ſhew cauſe, Poor's 
Settlements 21. pl. 30. 

An order to continue the weekly payment of 2s, to 
R. G. and all the arrears, ill they find him a houſe ; 
quaſhed, becauſe the overſeers have no power to find him 
a houſe; that muſt be done by the lord of the manor, or 
by the juſtices. Shaw's Pariſh Law 200. | 

An order of juſtices, requiring the churchwardens to 
pay a ſcrivener 5/. due to him for drawing indentures for 
ſetting out children to trades, was quaſhed, as being a 
thing out of their power; but the way had been to order 
a pariſh rate for levying ſo much a week till a convenient 
ſum were raiſed; and in that caſe as ſoon as money was 
raiſed, an action would lie for the ſcrivener againſt the 
churchwardens. 12 Med. 417, 


6. Of parents and children being obliged to maintain 
| | tach other. | 


See Stat. 43 Eliz. c. 2, ſ. 7. and 5 Geo. I. c. 8. 

If a man marries a grandmother, and has an eſtate wich 
her in marriage; for this eſtate he ſhall be charged to- 
wards the maintenance of the grandchild within the mean- 
ing of this ſtatute, but otherwiſe, if he has not any eſtate 
or advancement by marriage with her, But he ſhall be 
charged with keeping the grandchild during the life of 
his wife; and if ſhe dies, he ſhall not be charged after 
her death. 2 Bulf, 346. But if the grandmother has 0 
means, and ſhe marries with one who has, he ſhall no! 
be charged with keeping the child, 2 Pu/f 346. S0! 
the huſband becomes of ability after marriage, the grand“ 
mother having no means at the time of the arrays 
he ſhall not be bound to provide for che child. 5 f 
Contra per Holt Ch. J. That if the wife dies be wn 
maintain the grand children, though the relation ores 
termined. Comb. 321, 405. be 5 11 

[But in the caſe in Balſ. 346. it does not app*7 . 
the grandmother was dead, nor is there any reſolution, 
the juſtices differing in their opinions. ] | 


A ſon-in-law was obliged by an order to maintain bi 


wife's mother, having an eſtate with her at the * 


* > 
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erben and ſome perſons were ſo hard- hearted as to re- 


Not. Per cur. He is not withia the words of the ſtatute, 


r within the meaning of it; the ſtatute extends to thoſe 
ho ought by the law of nature to relieve their 


r 
no 


fuſe; therefore this law was made to inforce them to do 
that which by the law of nature they were obliged to be- 
fore, Poor's Settlements, 91. pl. 123. 5 
It was moved to diſcharge an order made againſt a feme 
covert to keep a grandchild of hers, becauſe a feme covert 
was not bound by ſuch an order. Ro Ch. J. anſwered, 
That the huſband is to keep his wife's grandchild by the 
ſtatute; but in regard that the huſband is not charged by 


the order, but the wife who is covert is only charged; 


herefore let the order be quaſned. Sy. 283. 
; "Ai order of ſeſſions was made, That defendant ſhould 


pay 25. a week towards the ſupport of his father till the 
court ſhould order the contrary, which was held good, 
becauſe it was indefinite, and no ſet time limited, and if 
an eſtate happened to fall to him they might apply to the 
Juſtices ; otherwiſe if a time was limited. 2 Salt. 534. 

An order that the grandfather ſhould keep the grand- 
child, the father being living, but unable to do it, and 
alſo to pay ſo much money for the time paſt, while he was 
chargeable as well as for the time to come, was allowed 
good per cur. MS. Caſes, Mich. 6 Ann. B. R. The Queen 
v. Foycee 

An order of two juſtices to compel Daviſon to allow ſo 
much a week for the maintenance of his wife and family. 
It was moved to quaſh the order, for that the juſtices have 


not juriſdiction in this caſe, it being properly alimony, and 


belonging to the ſpiritual court. Powell ſaid, that the 
juſtices have no juriſdiction in this caſe, but this is not 
alimony. If a man runs away from his family, he may 
be punifhed as a rogue and a ſturdy beggar; but whilſt 
he continues reſident, they cannot charge him in this 
manner; and quaſhed the order, 11 Mod, 268, 

An order of juſtices was made, that the father-in-law 
ſhould maintain his ſon's widow. But it not being ſet 
forth in the order, that the father was of ſufficient abi- 
lity, in which caſe only the act enables the juſtices, it 
was quaſhed, 10 Mod. 221. | 
An order of ſeſſions for the father to pay ſo much a 
week for maintenance of his daughter was quaſhed ; be- 
cauſe it was not ſet forth that ſhe was anable to work, with- 
out which the juſtices have 20 juriſdiction. 10 Med, 

1 | 

: Jaliices at their quarter- ſeſſions, upon complaint of the 
overſeers, that Nicholas Tripping had left his wife, and 
that ſhe was become poor and impotent, and become 
chargeable to the pariſh, and that Richard Tripping, her 
father-in-law was of ſufficient ability, did {upon its being 
proved that Richard was of ability to relieve her) order 


him to pay 2s. 6 d. per week. The order was quaſhed 


for want of an adjudication that ſhe was chargeable; and 
It was held, that an adjudication that the perſon is be- 
come chargeable, is as neceſſary in an order of the quarter- 
ſeſſions, as in an order of two juſtices, MY. Caſes, Trin. 


4 Geo, B. R. The King v. Tripping. 


Order, reciting, that Munden had a good fortune with 
his wife, and that her mother was poor, therefore he is 
ordered to provide for her. And in maintenance of the 
order 1 Bal. and 2 Buff. 345. Styles 283. were cited, 
Et per Pratt Ch. J. On conlideration, we are all of opi- 
nion, that the ſon-in-law is not bound, either within the 
words or intent of the ſtatute, which provides only for 
natural parents. By the law of nature a man was bound 
to take care of his own father and mother; but there be- 
ing no temporal obligation to inforce that law of nature, 
it was found neceſſary to eſtabliſh it by act of parliament, 
and that can be extended no farther than the law of na- 
ture went before, and the law of nature doth not reach to 
this caſe in 1 Bus. it is plain the word act was left out 
only by miſtake, for the ſenſe of the clauſe leads you to 
read it not obliged; and beſides the judges were divided. 
The caſe indeed in 2 Bu/f. is an authority in point as far 
as it will go, but that is no judicial authority, only a caſe 
at a judge's chamber. The ſame was alſo ſaid obzter in 
the caſe of The Queen v. Fane, Paſth. 10 Ann, but it ne- 
ver came judicially before the whole court till now, And 
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muſt be quaſhed, Srran. 190, 


maintenance of perſons who are not impoten:, but able to 
work, or having any thing to live upon; thoſe orders are 


make an allowance to his ſon's wife, while his ſon was 
beyond ſea: and if the father of children leaves the Pa- 
riſh, and there is a grandfather to be found; this grand- 
father, if he be of ability, is chargeable with keeping the 
children, and not the Pariſh, 2 Bu. 2 Lill 333. A 
father-in-law, or a grandfather-in-law, married to the mo- 


them, is within 43 F/iz, c. 2. Style 283, A perion was 
court ſhould order the contrary ; and it was held good; 


Salk. 534. 
7. Of the ſettlements of poor people, 


Settlements of poor are gained, 


a pariſh, becauſe his father was there ſettled. 

By being born in a Pariſh; and | 

By commorancy © | | 

As to the ir, if the father has a legal ſettlement, the 
child is ſettled where the father is: and if the father has 
no legal ſettlement, the child regularly gains a ſettlement 
in the Pariſh where born. 2 Bull, 351. But this ſettle- 


ment by birth may be de ſeated ſeveral ways; 


1ſt, If the parent is removed by an illegal order; and 
from the order an appeal is duly made, pending which 


the child ſhall be ſent back with the mother, | 

2. By practice; if a woman near her time is clans 
deſtinely ſent to another Pariſh, and there delivered, 

3. If a woman with child be ſent to the houſe of cor- 
rection, and is there delivered, the child ſhall not gain 
a ſettlement by its birth in the Pariſh where the houſe of 


381. 16Salk. 121. 
It a travelling æwoman, having a ſmall ſucking child, 


afterwards arraigned and hanged, this child is to be ſent 
tained, if the ſame be known; but otherwiſe it muſt be 
children born in common gavls, their parents being pri- 
ſoners, are to be maintained at the charge of the county. 
Dalt. 157. 


mult be returned to the place where he was legally ſettled, 


houſes or lands is determined, cannot be put out of the 
town where they were legally ſettled, nor can they be ſent 


and beg, then they may be taken up and ſent to the place 
of their birth, Dali 58, 166. | 


a ſingle woman with child come into a Pariſh, by a juſ- 
tice's warrant to remove her to the place of her laſt /egal 


be ſent to the Pariſh where born, id. Till ſeven years 
of age, children are accounted nurſe children; yet after- 


they themſelves were ſettled, 
If a poor man ſettled at 4. marries a poor woman who is 
ſettled at B. and has children by a former huſband, the 


therefore as it is 7er integru, we ate of opinion the order 


If juſtices of peace in ſeſſions, Qc. make orders for 


againſt law, Dalt. 166. A father has been ordered to 


ther or grandmother of children, of ability to keep 


ordered by juſtices in ſeſſions to pay ſo much a week to- 
wards the ſupport and maintenance of his father, till that 


and if an eſtate happen to fall to the father, the jullices 
might be applied to: otherwiſe if a time was limited. 2 


By inheritance; as when a child claims a ſettlement in 


the child is born; in this caſe, on quaſhing the order, 


correction is; but in the Pariſh where the mother dwelt 
when ſent to the houſe of correction, as the place where 
ſhe had otherwiſe probably been delivered. 2 Bulft. 35 8, 
ſhall be apprehended for felony, and be ſent to gaol, and 


to the place of its birth, there to be ſettled and main- 


ſent to the town where the mother was apprehended; and 


If a man and his family be illegally thruſt out of a Pa- 
riſh, and during that time he have a child born; he 


and the child with him. and perſons, whoſe intereſt in 
to the place of their birth, or laſt habitation, but accord- 


ing as they are able or impotent ſhall be ſet to work, or 
relieved in the town where ſo ſettled; tho? if they wander 


|  Baſtzrd children gain a ſettlement by their birth; but it | 
has been uſual for preventing any charge to the Pariſh, if 


ſettlement : baſtards of vagrants muſt be with the mother 
while nurſe children until ſeven years of age; and then 


wards they muſt have maintenance from the Pariſhes where 


wife ſhall be removed with him to 4. and the children 
under ſeven years old ſhall, be removed, but only for nur- 
a 
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ture; ſo that they ſhall be kept at the charge of the Pariſh | 


from whence they are removed; but the children above 
ſeven. years of age are not removeable, 2 Salk. 470, 
82. 
? Generally a wife is to be ſent to, and ſettled with the 
huſband, tho' he be an inmate or ſervant; as all children 
are generally to be ſent to, and ſettled with the parents: 
but ifa man hireth a houſe in 4. and being there with his 
wife and children, afterwards bind himſelf a ſervant to 
one in B. bis wife and children are not to be ſent to B. 
but 2re to remain ſtill at 4. where they were once ſettled. 
Dali. 166. Tho' it hath. been adjadged, where a man 
ſerved and had board wages, and lay out of his maſter's 
houſe in another Pariſh, he gained a ſettlement in the 
Pariſh where he lived and ſerved, and not in the Pariſh 
where he lay, Mod. Caſ. in L. & E. 370. : 
A man and his wife ſettled at one pariſh, came privately 
into another pariſh, and there a child was born; the father 


died in the King's ſervice; the queſtion was, Who ſpould 
heep the child? Per Holt Ch. J. The death of the father 


doth not alter the child's ſettlement; which muſt be ſet- 
led where the father was lalt ſettled as well as the mother, 
Comberb 380. 

Settlement gained by commorancy, is where a perſon 
continues in ſome other place than that in which he was 
before legally ſertled ; and ſuch continuation makes a ſeltle- 
ment: formerly, every one who was ſettled as a native, 
houſholder, apprentice, or ſervant, for a.month, without 
a juſt complaint made to remove them, were lawfully ſet- 
tled. Dalt. But ſince, this month has been enlarged to 
forty days, where a perſon ſhall come into a pariſh, and 
rent a tenement under 10 J. per annum, by the ſtatutes 3 
& 14 Car. 2. . 12. 3 V. & M. c. 11. And by ſtatute 
renting 100 a year; executing a public office in the 


pariſh on a man's own account; paying a ſhare to the 
pariſh taxes, as church or poor rates, &c, Living as a 


hired ſervant for a year in the pariſh, being unmarried, 


e. and ſerving or being bound as an apprentice in a 


pariſh, all make a legal ſettlement : ſo that a perſon be- 


ing ſettled by any ſuch means, and not having acquired 


a ſettlement elfewhere, if he falls into povery, ſhall be 
intitled to relief from the pariſh where he laſt gained ſuch 
ſettlement; and where he is ſettled his family mult fol- 
low him, Wood's Inft. 94. | 

It has been held, in reſpect to a ſettlement within the 
ſtatute 13 & 14 Car. 2. c. 12. That coming into a pariſh 
publickly, taking a houſe, and being rated to the poor on 
the pariſh book, is ſufficient notice; the ſtatute being 


made againſt private and clandeſtine removals, and not 


public ones, which the pariſh can take notice of itſelf. 


Show. 12. 


A perſon rented a houſe of 3 J. per annum in a town, 


and his landlord paid the taxes; and whilſt he lived in the 
pariſh, he took his freedom of the corporation, and voted 
as a freeman at the election of bailiffs, Wc. And it was 
adjudged that fince the explanatory act of 3 V. 3. c. 11. 
nothing makes a ſettlement that is not within the words 
of the ſtatute, which implies a negative to any thing elſe 
not contained in it; and that, as to his voting, it doth 
not imply a ſettlement, for it is an act which relates to the 


corporate body, and not to the pariſh, 2 Salt. 5 34. 


A man rents two tenements of 5 J. per annum each, he 
thereby gains a ſettlement; but if he rent a piece of land 
of 10/. a year, and there is no houſe belonging to it, it 
is otherwiſe. If one rents a houſe of 101. per annum by 
continuing therein 40 days, he gains a ſettlement within 
the meaning of 13 & 14 Car, 2. c. 12. By Parker C. J. 
Renting a water-mill of 10/. per annum, &c. makes a 
ſettlement; for a mill is a tenement. 2 Salk. 536. 

But no ſettlement Can be legal in any pariſh, when the 
reſidence of the party is uncertain, as coming now and 
then, and lying in'barns, outhouſes, Cc. or where the 

arty is under diſturbance by officers. A poor man ap- 
pointed to be a'pariſh clerk, andexecuting the office a year, 
has been adjudged to make a good ſettlement; and it 1s 
not material whether he come in by the appointment of 
the parſon, or by the election of the pariſhioners, for he 
is in for life; and this is executing a public annual 
office and charge within the meaning of the ſtatute. -2 


Salk, 530. 


| ſettlement not to be gained by a purchaſe unde 


him by order: the-pariſh.to which he was, 


P 0 0 


| A ſervant was hired frft from Lady- D t . 5 
and from thence io Lady- Day following oy By 10 Way 


ſolved to be à good /ertlement, for there was a biring for g 


year e but it mult be one intire hiring, and one jnt; 
vice (tho' different times are mentioned) for an ppc 
year, that muſt make a ſettlement according to the Ratute 


A ſervant being hired at 4. for a year, his maſter live. 


there half a year, and then at B. another half —4 
judged the ſervant js ſeitled in the laſt place, for 9 


tute doth not tie the ſervant down to one place, Tho- fn 
oat which 


poor man be hired. for a year, to ſerve in a 
plies between one place and another; by th; | 
be gains =o 8 Fitzgib. 255, $ By this ſeryice, 
An unmarried perſon, hired as a ſervant, for 4 5, 
married before the year was expired; and it was oo 
that he could not be removed, ard that on verformine 
his ſervice he would gain a ſettlement, 3 Salk, 527. e 
A man hired a maid. ſervant for a year; but ſhe fallin 
fick, her maſter turned her out of his ſeryice: The er. 
vant in her paſſage to the place of her nativity begged 
for relief, and ſhe was ſent as a Vagrant to the parith 
where ſhe was born; whereupon {hz was ſent back by that 
pariſh, to the pariſh where ſhe was an hired ſervant ; but 
by order of ſeſſions ſhe was ſettled at the place of her birth: 
Tuis was removed by certiorari into B. R. and the oe 
determined the ſettlement to be at the pariſh where he 


was an hired ſervant, and not where ſhe was born, Syle 


168, , 
If a ſervant continues in the ſervice of a viſitor in 2 
pariſh, he gains a ſetilement there; and is not removeable, 
unleſs the pariſh ſhew that he' was brought or came 
thither on purpo/e that he might have ſuch ſettlement: 
and tho' a matter or miſtreſs are only viſitors, and no 
lodgers, yet their ſervants may be ſaid to be hired in 
every pariſh where they ſerve. 8 Mod. 50, 51. If an 
apprentice be bound to one who is a lodger only in a 
pariſh, and hath no ſettlement; reſolved that the ap- 
prentice is well ſettled there, altho' the maſter is not, 
nor doth his ſettlement depend upon his maſter, as that 
of a wife on her huſband. Where an apprentice continues 
forty days in the ſervice of his maſter, there it is ſaid he 
will have a ſettlement: and wherever any perſon ſerves 
the laft forty days of his apprenticeſhip, that is the place 
of his laſt legal ſettlement. An apprentice bound to a 
maſter living in one pariſh, and ſerving ſome part of 
his apprenticeſhip there, was by agreement turned over 
to another maſter in another pariſh; and this was held a 
good ſettlement in that pariſh where he Jaſt ſerved ; for 
it mall be intended it was but a continuance of his ap» 
prenticeſhip upon that agreement. 8 Mod. 169. 


A perſon ſerved an apprenticeſhip in a pariſh, where 


he married and had ſeveral children; his wife dying, he 
married another woman, who had a term for years in an- 
other pariſh, to which place he removed, and reſided 
there for @ year; afterwards he returned to the firſt pariſh, 
was rated to the poor, lived there #avo years, and then he 
died: in a ſhort ſpace aſter his death, his widow and 
children were removed by order of two juſtices to the 
other pariſh where he had lived à year, but on appeal to 


this order at the ſeſſions, the ſeflions adjudged them to be 


inhabitants ſettled in the fir pariſh, Where a man lives 
In-a pariſh, and hath lands of his own there, or in rightof 
bis wife, this will make a ſettlement; but if he bath land 
in one pariſh, and lives in another, the land will not 
make a ſettlement of him in that pariſh where it lies an 
he doth not live. 2 Sali. 5 24. | KEI 
If a man be ſettled where he will, he cannot, tho likely 
to became chargeable to the jpariſh where he goes to te- 
ſide in, be removed from thence, if he have any eltare 
there. 5 Mod. 416. But fee Stat. 9 Geo. I. ” 
oF „ 

A man who was not legally ſettled in. a pariſh, bur a 
lived there ſome time, procured a certificate, by V's 
of which he went into another partth ry A. 
, the pariſh from whence he came to pf 

3 found, that he was never lawfully ſertled with 
them, but had gained a ſettlement io another place, nf 


: $: a NE TRL JEN 
fore they gave this certificate.;. and — A i 22 
ed, becauſe thoſe Who had given the certificate, had _ 
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47 him to be an inhabitant ſettled with them; but the certifi- 20 40 be removed from the pariſt where' he is, furthes 16 
cate was held only to be an evidence of a ſettlement, and | endanger bis health; and if two juſtices grant an order to 
thereupon the firſt order was confirmed. 2 Salt. 530. | remove him it is a miſdemeanor in the juſtices, Mod. 

It has been ſince adjudged, that a certificate concludes the | Ca/. in L. and E. 326. oY 365 78 . 

ariſh giving it, not only againſt the pariſh to which it is On appeals to juſtices in ſeſſions, they are to cauſe de- 
iven, but as to all other pariſhes, 751d. I fecds in form in orders to be rectiſied wwirhout charge, and 
The law unſettles none who are lawfully ſettled, nor per- | then to proceed, c. 5 Geo. 2. c. 19. By law, the 
mits it to be done. If one had but hired a houſe, the | place that the poor were laſt legally ſettled at, is the place 
law unſettles not ſuch perſon; and if any by indirect | that is to provide for them Trin. 5 Ann. B. R. | 
means hinder a poor man from hiring a houſe, he may be | By the Stat. 17 Gro. 2. c. 5 If a woman wandering and 
indicted ; alſo it is finable'to remove any out of the pariſh | begging, be delivered of a child in a pariſh to which the 


who ought not to be put out, and the perſons removed | does not belong, ſhe may be committed to the houſe of 


may be ſent back. Dalt. 98. And if a pariſh will have correction till the next ſeſſions, where the juſtices may | 


2 man born in A. but ſettled with them, to go and wan- | order her to be whipp'd, and detained in th: houſe of cor- 
der and beg in B. that he may be ſent to 4. and he doth | reQtion not exceeding (ix months. The churchwardens of 
ſo, he ſhall be ſent back to the pariſh from whence he | the place where the ſhall be delivered to be repaid all 
came. bid. . But when two juſtices of peace of one | charges by the treaſurer of the county, and the /errlement 
county, ſend a poor perſon to a pariſh in another county, | of the mother ſhall be deemed the ſeltlement of the child tho) it 
two juſtices of the county whither ſpch perſon is ſent, | be a baſtard. | 
cannot make an order to remove him back again, or to | By the Stat. 17 Geo. 2. c. 38. The churchwardens and 
ſend him to any other place; the town to whic er- | overſeers of the poor ſhall yearly, within fourteen days af- 
ſon was ſent, hath no other remedy than by appeal to ch ter other overſeers be nominated, deliver to ſuch ſucceeds 
ſeſſions of that county from whence the party was ſent. ing overſeers an account of all ſums received, or rated 
Salk. 488. ot and not received by them, and ofall goods in their hands, 
A ſettlement by order of ſeſſions on an appeal is good | and monies paid by them, and of all other things con- 
and binding; but if it doth not appear that the cauſe | cerning their office, which account ſhall be verified by 
came before the juſtices in ſeſſions by way of appeal, it may | oath. Any perſon aſſeſſed may inſpect ſuch account. pay- 
be quaſhed; for without thay they bave no juriſdiction: | ing 64. and have copies paying 64, for every 300 words, 
if a poor family, after order of ſeſſions for their removal | Perſon not accounting, &c. as aforeſaid, may be com- 
on appeal, return to the pariſh from whence they were re- | mitted until he do account, If an overſcer dies, removes, or 
moved the ſeſſions muſt ſee their order of ſettlement | becomes inſolvent before the expiration of his office, two- 
obeyed ; tho? if ſuch poor family go into another pariſh | juſtices may appoint another in his room. If any overſeer 
not concerned in the appeal, two jultices of peace ought | removes, he ſhall before his removal account as aforeſaid, 
by an origininal order to remove them to the pariſh where | under the ſame penalty. And if any overſeer dies, his 
they were ſettled by the ſeſſions order. 2 Salt. 481, 482, | executors ſhall within forty days deliver over all things 
489. | | belonging to his office, and pay what due, previous to 
The ſeſſions having made an original order for removal | other debts. No diſtreſs for money juſtly due for relief of 
of a poor perſon to a third pariſh, after an order of two | the poor ſhall be deemed unlawful, or the party a treſ- 
Juſtices, it was quaſhed upon motion: and adjudged, that | paſſer, on account of any defect or want of form in the 
the ſeſſions could only confirm, or reverſe the order of | warrant, for apppointment of ſuch overſeer, or in the rate 
ſettlement of the two juſtices; and thereupon a new order | or warrant of diſtreſs ; nor ſhall the party be deemed a 
might be made by two juſtices for removal to the third | treſpaſſer ab initio, on account of any irregularity after- 
pariſh, &c. 2 Salk, 475, A general order to remove awards done by the party. And no plaintiff ſhall recover 
man and his family is not good; it muſt be particular, for | for any ſuch irregularity, if tender of amends be made 
ſome of the family may be chargeable, and others not . | before the aftion brought. Succeeding overſcers may 
And where juſtices make ſuch orders of ſettlement, it muſt levy arrears to reimburſe former overſeers. If any perſon 
appear, that the pa ties are likely to become chargeable; | remove out of a pariſh, and another comes to occupy the 
and that the perſon removed is removeable; and contain | houſe, &c. he left, the perſon removing and the per/or 
an adjudication of the laſt legal ſetclement of the party, | coming in, ſhall be liable to pay to the rate aſſeſſed, in 
Sc. 2 Salk. 485, 491. 5 Mod. i49, 321. And accord- | proportion to the time ve occupied the ſame, = 
ing to the opinion of Holt, the moſt regular way to Fair copies of all rates tor the poor, ſhall be entered in 
proceed on the ſtatute 14 Car. 2. c. 12. in removing a | a book within fourteen days after all appeals determined, 
poor perſon, is for the juſtices to make a record of the ad- and all perſons aſſeſſed ſhall have acceſs to them, See 


judication of the laſt ſettlement, and the complaint of the | Yagrants 
churchwardens and overſeers, and upon that to make a For forms of appointments, warrants, Wc, ſee Burn's 


warrant or order under their hands and ſeals to the church- | Juice | 
wardens, &c. to convey the perſons to the pariſh to which For more of poor in general, ſee Apprentice, Baſlard, 
they ought to be ſent, and to deliver in the record at the | Removal, Seſſions, Settlement of the Poor, and /ee Black. 
next ſeſſions, to be kept among the records; and this re- Com. V. 359, &c. and 4 V. 425. And ſee alſo Burn's 
cord may be removed by certiorari. 1 Salk, 406, But | Juſtice, and an 8 uo book, intitled, Deciſions on the Poor 
on a motion in B. R. to ſet aſide an order for the ſettling | Laws. | : 
a pooy perſon in a pariſh, ſent thither by warrant of two Pope, Papa] Was antiently applied to ſome clergy- | 
Juſtices, and confirmed in the ſeſſions, upon an appeal: | men in the Greek church; but by uſage is particularly 
the court refuſed to enter into the merits of the cauſe ; the | appropriated in the Latin church to the biſhop of Rome, 
order of ſeſſions being in this caſe final, unleſs it be made | who is called the Pope; and formerly had great authority 
appear that there is error in the form of proceeding. | here. As to the incroachments of the /ee of Rome, it is 
Ventr. 310. And it is a ſtanding rule in the court of | ſaid to be the general opinion, that Chriſtianity was firſt 
King's Bench, That if, on an appeal, the order of two planted in this iſland by ſome of the Eaftern church; which 
juſtices is either affirmed or quaſhed, upon the merits of | is very probable from the antient Britain obſerving Eafter 
the caſe, in relation to ſettlements, it ſhall be concluſive | always on the fourteenth day of the month, according to 
between the two pariſhes. Paſch. 10 Ann, the cuſtom of the Ea: But the Saxons being converted 
The order of two juſtices not appealed from, binds the | about the year 600, by perſons ſent from Rome, and wholly 
pariſh upon which it is made, till a new ſettlement is | devoted to the intereſt thereof, it could not be expected 
gained: an order reverſed is final only between the par- that ſuch an opportunity of enlarging the juriſdiction of 
ties; but an order confirmed, Wc, is final to all the | that ſee, ſhould be wholly negleQed; and yet there are 
world. 2 Salk. 472, 492. | few inſtances of the Papal power in Eng/and before the 
A poor perſon himſelf, as well as the pariſh, may appeal | Norman conqueſt, tho? four or five perſons were made bi- 
froman order of removal, tho it has been objeded that | ſhops by the Pope at the firſt converſion, and there was 
appeal is only given to the pariſh aggrieved. Cartb. 223. | an inſtance or two of appeals to Rome, &c. But Pope 


And where a poor perſon is viſited with fickne/5, he ought | Alexander II. having favoured and ſupported William the 
| 8X Firſt 
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Firſt, in his invaſion of this kingdom, made that a handle 
for enlarging his incroachments ; and in this King's reign, 
began to ſend his legates hither, He ſent here Ermen- 
rep, biſhop of Sion, as his legate; and this prelate was 


the firſt who had ever appeared with that character in any 
of the Britiſb iſlands. And afterwards Paſcal II. prevailed 
with Henry I. to give up the donation of biſhopricks. 
In the reign of Steben the pontiſical authority was 
permitted to make farther» encroachmeats: Appeals to 
the Pope, which had been always ſtrictly prohibited, be- 
came now common in every eccleſiaſtical controverſy, 
And in the reign of Hen. II. Pope Alexander III. exempted 


all clerks from the ſecular power: Indeed this King at 
firſt ſtrenuouſly withſtood thoſe innovations; but on the | 


death of Becket, who, for having violently oppoſed the | w. 
gal ports were undoubtedly at firit aligned by the crow, . 


1 fince ta each of them a court of 1 
n. / Tt ot portmote is i 
juriſdiction of which muſt flow from the — 


King, was ſlain by ſome of his ſervants, the Pope got ſuch 
an advantage over him, that he was never able to execute 
the conſtitutions of Clarendon. And not long after this, by 
a general excommunication of the King and people, for ſe- 
veral years, becauſe they would not ſuffer an archbiſhop 


to be impoſed on them, John was reduced to ſuch ſtraits, 


that he ſarrendered his kingdoms to Pope Innocent III. to 
receive them again, and hold them of him under the rent 
of a thouſand marks: And in the reign of Hen. III. 

artly from the profits of our beſt church beneſices, 
which were generally given to /ta/zans, and others reſiding 


at the court of Rome, and partly from the taxes impoſed 


by the Pope, there went yearly out of the kingdom ſeventy 


| thouſand pounds ſterling, a great ſum in thoſe days: 


'The nation, being thus burdened and under neceflity, was 
obliged to provide for the prerogative of the prince, and 
the liberties of the people, by many ſtrict laws. And 
hence in the reign of Edw. I. it was declared in parlia- 
ment, that the Pope's taking upon him to diſpoſe, of 
Engliſh benefices to aliens, was an encroachment not to be 
endured; and this was followed with the Stat. 25 Ed. 3. 
called the ſtatute of provi/ors, againſt popiſh bulls, and 


diſturbing any patron to preſent to a benefice, &c, The 


12, 13 and 6 R. 2. the Stat. 2 H. 4. and 6, 7 & 9g 
ejuſdem; the 3 H. 5. 23 & 28 Hen. 8 Cc. And main- 
taining by writing, preaching, c. the Pope's power here 
in England, is made a premunire upon the firſt conviction ; 
and high treaſon on the ſecond. 5 Elix. c. 1. In the 
conſtruction of which ſtatute, it has been held, that he who 
hnowing the contents of a popiſh book, written beyond ſea, 
brings it over, and ſecretly ſells, or conveys it to a friend; 
or having read the book, or heard of its contents, doth after 
in diſcourſe allow it to be good, Cc. is in danger of the 
ſtatute; but not he who, having heard thereof, buys and 
reads the ſame. Selden's Janus Anglor, Davis go, c. 
Dyer 282. 2 Ia. 580, See Bull and Prænunire. 
Poperp. There are ſeveral ſtatutes made againſt per- 


ſons ' perverting or withdrawing others to popery, and 
being perverted to the Romiſb religion, which was made 


treaſon by 23 Eliz. c. 1. J. 2. and 3 Fac. 1. c. 4. J. 22. 


But if any one reconciled to the ſeeof Rome beyond the ſeas, 


return into the realm, and ſubmit himſelf, Sc. and take 


the oaths within ſix days, he is to be excuſed, 3 Zac. 1. c. 4. 


Popiſh Reculants. See Recu/ants. 

Popular Action, Is an action given in general, to any 
one who will ſue for a penalty on the breach of ſome penal 
law. Actions popular, which may be brought before juſti- 
ces of aſſiſe, Sc, are to be generally proſecuted in the 
counties where the offences were done. And popular ac- 


tions, where the King only hath the penalty or forfeiture, . 
are to be commenced in ue years; and where an in- 


former hath a part, in one year, Cc. 31 Eliz. cap. 5. 
21 Fac. 1. cap. 4. Black. Com. 2 V. 437. 3 V. 160. 
Vide Information. e 

Pozt, ( Portus) A harbour or place of ſhelter, where 
ſhips arrive with their freight, and cuſtoms for goods are 
taken. The ports in England are London, Ipſwich, Yar- 
mouth, Lynn, Boſton, Hull, Newcaſile, Berwick, Carliſh, 
Cheſter, Milford, Cardiff, Glouceſter, Briſtol, Bridgwater, 
Plymouth, Exeter, Poole, Southampton, Chicheſter and Sand- 


wich; all which are declared lawful ports, & infra corpus | 


comitatus : To theſe ports there are certain members be- 
longing, and a number of creeks, where commonly offi- 
cers are placed, by way of prevention of frauds in the 
cuſtoms ; but they are not lawful places of exportation or 


| 


* * 


| to the ſovereign 
Ways been held, that the King is lord of the 

and particularly is the guardian of the LR 75 tor 
Which are the inlets and gates of the realm: And ü, 


3 . . 
deviſed at a certain time, out of the rents 250. per: 


P O R 


— 


importation, without particular licence ff 
1K. i 13 S WFYYL F f e om the N 
member under which they are placed. n Port, ot 
See 1 Elia. c. 11. 8 { * 19 Mercgy 132. 
The King has the prerpgative of appointing forts 1nd 
inting forts an 


| havens, or ſuch places only, for perſons and merchaye 


to paſs into and out of the realm, as he in hig wi 

proper. By the feadal law all navigable ripen. an ſees 
vens were computed among the regalia, and w aa 125 
of the ſtare, And in Englang ig hath . 


en 
ere. 


fore, fo early as the reign' of King 705 
ſeized by the King's officers for xt - 4 alba 
was not a legal port. Madey Hift. Exch. 530. Thek 1 


The great ports of the ſea are alſo referred to, as well 


known and eſtabliſhed, by Stat. 4 Hen. 4. e. 20. which 


prohibits the landing elſewhere under pain of confiſcar; 
27 48 c. 1 'S recites that the COLON; 
and diſcharging had been fre or: A 
crown, BOG 1299; 9999. Foguently granted by the 
But tho! the King had g power of granting the franch'c 


of havens and ports, yet he had not the power of reſump. 


£ 


tion, or of narrowing and confining the!r lim; 

. : Wa 9 ner MRS w 

once eltabliſhed; but any perſon had a right to Sie 

diſcharge his merchandize in any fart of the hauen; 
| e haven; 


| Whereby the revenue of the cultoms was much {paired 
and diminiſhed,' by fraudulent landing in ob{ure aud 


priva e corners. This occeſiongd the ttatutes of 1 Fliz, 
c. 11. and 13 C14 Car, 2 c. 11. J 14. which enable 
the crown by comm: ſſion to aſcertain the /imits of all ports, 


and to afſigu proper wharfs and quays in each port, for 


the excluſive landing and loading of merchandize, Bla, 


Com 1. 264. 17 
Pozter, Ia the circuit of juſtices, is an officer who 


carries a white rod before the juſtices in eyre, ſo called a 


portando virg am. Stat. 13 Ed. 1. c. 41. See Virgers, 
There is allo a porter bearing a verge before the jullices of 
either bench. Cowel!, But a porter, in the general lig- 


nification, is a carrier of things from place to place, 


Gs 

ozter of the door in the parliament houſe, Is an officer 
belonging to that high and honourable court, and enjoys 
privileges accordingly. Cromp. Juri/. 11, 

Pozterage, A kind of duty paid at the Cuſom-houſe to 
thoſe who attend the water-ſide, and belong to the package- 
office, and theſe porters have tables ſet up aſcertainidg their 
dues for landing of ſtrangers goods, and for ſhipping out 
the ſame. Merch. Dig. | 

Poztgreve, or Poztzeeve, ( Porrgrevius, in Saxon por 
ſerefe, that is, urbis vel portus prefetus) Signiſies with 
us a magiſtrate in certain /ea-coaft towns ; and as Camden, 
in bis Brit. 325, ſaith, The chief magiſtrate of London 
was ſo called, as appears by a charter of King Villiam the 
Congueror to the ſame city in theſe words: William King, 
greete, William Biſhop and Godfrey Portgreve, and all tht 
burgers within London, French and Engliſh: And I grant 
you, that I will that you be all your law-aworth that yt 
were. in Edwardis days the King: And I will that each 
child be his father's eyer, and 1 nill ſuffer, that any ma 
you any wrong ys beed. And God you keeps Ex libro per- 
vetuſto. | 

Inſtead of the portgreve, Richard thefirſi ordained two 
bailiffs, but preſently after him King John granted thema 
mayor for their yearly magiſtrate. And Camden, ſpeak- 
ing of Maidftone in Kent, ſays, [mmunitates play imas R- 
gine Elizabethe fert acceptas, que majorum Jummun na- 
giftratum inflituit pro portgrevio quem primum habuit, Cs. 
Vide Black. Com. 4. 406. © 

Portion, Is that part of a perſon's eſtate, which 18 
given or left to a child. And if a term of years ſettled 
to raiſe a daughter's portion, is ſo ſhort that the ordinaly 
profits of the land are not ſufficient, the court of Chancery 
may order timber to be felled, c. to make vp the up 
at the time appointed. Preced. Canc. 27. A ſale 0 


lands has been alſo decreed, for payment of 2 


2 


— 


POS 


where they were not judged ſufficient for raiſing the mo- 1 


ney; although the land ſubje& to the portians was given 
to others in remainder. id. 396. ; 

Where a portion was deviſed by will to a daughter, to 
be raiſed out of a real and perſonal eſtate, and paid at her 
age of twenty-one years, without ſaying or marriage; the 
daughter married, and died under age: It was here ſaid, 
that the portion was then due and payable, marriage be- 
ing the cauſe of daughters portions... Ibid. 109. But ſee 

4080... FE | 
. buſband muſt make a ſuitable proviſion for his wife, 
when he ſaes for her portion in equity. 2 Fern, 494. If 
any child marry under the age of twenty-ane, without 
conſent of the father or mother; or any man- child be a 
thief, common whore-hugter, or gameſter; or a woman 
child commit whoredom, &c. they are barred to demand 
their portions, by the cuſtam of the city of Lenden This 
is by an act of common council, 5 Edu. 6. but it is not 
obſerved, Cit. Lib. 132. See Children, and Vin Abr. 


16 V. tit. Portions. As to the method of raiſing portions, 


ſee the Appendix to 2 V. of Black. Com. vi. 

Poztioner, ( Portionarius) Where a parſonage is ſerved 
by different miniſters alternately, the miniſters are called 
gortianers; becauſe they have but their portion or propor- 
tion of the tithes or profits af the living: And portion is 
that allowance which a vicar commonly has out of a rec- 
tory or impropriation. 27 H. 8. c. 28. | 

Poztmen, The burgeſſes of p/avich are fo called. 
So alſo are the inhabitants of the cingue ports, according 
to Camden. 13 Eliz. c. 24 

Poztmote, (from portus & gemote, conventus) ls a court 
kept in haven. towns or ports; and is called the porimote 
court. 43 Eliz. cap, 5. Ciria portmotorium % 
curia in civitate Ceſtriæ coram majore in aula motorum le- 
nenda. Pl. in Ein. Ibid. 14. Hen. 7. The portmore, 
or portmannimote, i. e. portmen's court, is ſaid to be held 
not only in port towns, as generally rendered; but in in 


land towns, the word port in Saxon ſignifying the ſame 


with city. 

Poztſale, Is a public ſale of goods to the higheſt bid - 
der; or of fiſh preſently on its arrival in the port or haven. 
Stat. 35 H. 8. c. 7. 

Poztſoka, or Poztſokne, The ſuburbs of a city, or 
any place within its juriſdidion; from the Saxon port, 
which is c:vitas, and ſoca, juriſdictiun. Conceſſit quod nul- 
lus de civitate vel pottſoka ſua captus, Ic. Somner's 
Gavelkind 35. Hen. 3. granted by charter to the city 
of London Quietantiam murdri, Ic. infra urbem & in 
Portſokne, wiz. within the walls of the city, and the 
liberties without the walls. Placit. Temp. Ed. 1. 

Poztuas, (mentioned in 3 & 4 Ed. 6. 10.) Is a rec- 
koned amongſt books prohibited by that ſtatute; it is a 
breviary. Covell, It is alſo by ſome, called portwos or 
port hoſe. | 

Poſitive Pzoof, Is always required, where from the 
nature of the caſe it appears it might poſſibly have been 
had. But, next to poſitive proof circumſtantial evidence, 
or the doctrine of pręſumptions muſt take place: For when 
the fact itſelf cannot be demonſtratively evinced, that 
which comes neareſt to the proof of the fact, is the proof 
of ſuch circumſtances which either zece//arily, or uſually, 
attend ſuch facts; and theſe are called preſamptions, which 
are only to be relied on till the contrary be actually proved, 
Black, Com. 3 V. 371. 3 

Poſſe, Is an infinitive mood, but uſed ſubſtantively, 
to ſignify a poſſibility, as we ſay, ſuch a thing is in poſe, 
that is, ſuch a thing may poſſibly be; but of a thing in be- 
ing, we ſay it is in e. | 

Poſlle Comitatus, The power of the county, accord- 
ing to Lambard, contains the aid and attendance of all 
knights, and other men above the age of fifteen, within 
the county; becauſe all of- that age are bound to have 
harneſs, by the ſtatute of Wincheſter: But eccleſiiſtical 
perſons, and ſuch as labour under any infirmity, are not 
compellable to attend. Perſons able to travel being re- 
quired to be aſſiſtant in this ſervice; it is uſed where a 
riot is committed, a poſſeſſion is kept on a forcible entry, 
or any force or reſcue made contrary to the commandment. 
of the King's writ, or in oppoſition to the execution of 
Juſtice, Stat. 2 H. 5. c. 8. 


POS 


But with reſpect to writs that iſſue, in the firſt inſtancs 


to arreſt in civil ſuits, ſuch as a bailable /azirar, Sill of 
Middle/ex or capias, Ic. the ſheriff is not bound to take 
the poſe comitatus, to aſſiſt him in the execution of them. 
Vide Z/cape. Though he may, if he pleaſes, on forcible 
reſiſtance to the execution of the proceſs. See 2 rf, 193, 

3 Int, 161. And wide pot. | | 

Sheriffs are to be aſſiſting to juſtices of peace in ſup- 
preſſing riots, c. and raiſe the p comitatus, by charging 
any number of men to attend for that purpoſe, who may 
take with them ſuch weapons as ſhall be neceſſary ;z and 
they may juſtify the beating, and even killing ſuch rioters 
as reſiſt, or refuſe to ſurrender, and perſons refuſing to 
aſſiſt herein, may be fined and impriſoned. 17 K. 2. 
cap. 8. 2 Hen. 5. cap. 8. 13 Hen. 4. cap. 7. Lamb, 
313, 318. Cromp. 62. Dali. cap. 46. 2 Int. 193. 

Juſtices of peace, having a h cauſe to fear a violent 
reſiſtance, may raiſe the % in order to remove a force 
in making an entry into or detaining lands; And a 
ſheriff, if need be, may raiſe the power of the county to 
aſſiſt him in the execution of a precept of reſtitution 
therefore if he make a return thereto, that he could not 
make a reſtitution by reaſon of reſiſtance, he ſhall be 
amerced. 1 Hawk. P. C. 152, 156. 

Alſo it is the duty of a ſheriff, or other miniſter of 
juſtice, having the execution of the King's writs, and 
being reſiſted in endeavouring to execute the ſame, to 
raiſe ſuch a power as may effectually enable them to quell 
luch reſiſtance; though it is ſaid not to be lawful for 
chem to raiſe a force for the execution of a civil proceſs, 
unleſs they find refiſtance. 2 Inf. 193. 3 bb. 161. 

It is lawful for a peace officer, or a private perſon, to 
aſſemble a competent number of people, and ſufficient 
power to ſuppreſs rebels, enemies, rioters: but there 
muſt be great caution, Jeſt under a pretence of keeping 
the peace, they cauſe a greater breach of it; and ſheriffs, 
Te. are puniſhable for uſing needleſs violence, or alarm- 
ing the country in theſe caſes, without juſt grounds, 1 
Hawhk. P. C. 156, 161, See Black, Com. 1 V. 343. 4 
V. 122. ; | 

Poſſeſſio fratris, Where a man hath a ſon and a 
daughter by one woman or Venter, and a ſon by another 
Henter, and dies, if the firſt ſon euters and dies without 
iſſue, the daughter ſhall have the land as heir to her 
brother, although the ſecond ſon by the ſecond Venter is 
heir to the father: But if the eldeſt ſon dies without iſſue, 
not having made an actual entry and ſeiſin, the younger 
brother by the ſecond wife, as heir to the father, ſhall en- 
joy the eltate ; not the ſiſter Co. Lit. 11, 15. 

Lands are ſettled on a man, and the heirs of his body, 
and he hath iſſue a ſon and a daughter by one woman, 
and a ſon by another, and dieth; and then the eldeſt ſon 
dies, before any entry made on the lands either by his 
own act, or by the poſſeſſion of another, the younger 
brother ſhall inherit, he claiming as heir of the body of the 


father, and not generally, as heir to his brother; yet if 


the eldeſt brother enter, and by his own act gained the 
poſſeſſion ; or if the lands were leaſed for years, or in the 
hands of a guardian, there the poſſeſſion of the leſſee or 
guardian doth veſt the fee in the elder brother, and then 
on his death the fiſter ſhall inherit as heir to her brother, 
for there is pete fratris, 3 Rep. 42. There can be 
no poſe/io fratris of a dignity; in ſuch caſe the younger 
brother is res natus: Lord Grey being created a baron 
to him and his heirs, had iſſue a ſon and a daughter by 
one Venter, and a ſon by another; and after his death, 
the eldeſt being poſſeſſed of the barony, and dying with- 
out iſſue, it was adjudged, that the younger brother, and 


not the fiſter, ſhould have it. Cro. Car. 437. 2 Nell. 


Abr. 023. 

Polleſſion, (Pore, quaſi pedis poſitio, Is either ac- 
tual, where a perſon actually enters into lands or tenements 
deſcended or conveyed to him; or, in law, when lands, 
Sc. are deſcended to a man, and he hath not actually 
entered into them: Alſo before, or till an office is found 
of lands eſcheated to the King by attainder, he hath only 
a fofſeffion in law. Brad. lib. 2. cap. 7. 

Poſſeſſion beyond the memory of man, eſtabliſhes a right; 
but if by the knowledge of man, or proof of record, c. 
the contrary is made out, though it exceeds the memory 

| of 
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of man, this ſhall be conſtrued within memory. Co. 
Lit. 115. A long poſſeſſion the law favours, as an argu- 
ment of right, although no deed can be ſhewn ; rather 
than an ancient deed; without poſefien. Co. Lit. 6. 
Continued quiet poſe/ion is a violent preſumption of a 
good title: And where two perſons enter into and claim 
the ſame land, the poſe/ion will always be adjudyed in 
him who has right, &c. 2 nf. 256, 323. 

He who is out of paſſeſſon, if he brings his action, 
muſt make a good title: And to recover any thing from 
another, it 1s not ſufficient to deſtroy the title of him in 
peſſeqton; but you muſt prove your own better than his. 
Yaugh. 8, 58, 60. But in action againſt a perſon for 
digging of coney-boroughs in a common, Tc. it was held, 
that the action being grounded on the poe//ion of the 


tenement, to which the common belonged, the plaintiff 
need not ſhew a title; and in this caſe the defendant may 


de a ftranger; beſides the title is not traverſable, bat 


ought to be given in evidence upon the trial of the iſſue, 
3 Salk. 12. | 

A defendant in treſpaſs, Ec. for taking cattle damage- 
feaſant, has been allowed to juſtify the taking on his po/- 
ſeſſion, without ſhewing his title; the matter of juſtification 
being collateral to the title of the land. 2 Mod. 70. 3 Salk. 
220. 


bar againſt the plaintiff if he has g title; but there can- 
not be a return, unleſs he ſhews a property in the goods. 


Paſch. 2 Arn, | | 
Action of the caſe lies for ſhooting at and frightning 


away ducks from a decoy pond, which is in the plaintiff's 


Peſſelen, without ſhewing that he had any property in 
them. 3 Salk. g. 

A man on a leaſe and releaſe of lands, Ec. is in poſ- 
ſeſſion to all intents, except bringing treſpaſs, which can- 
not be without an entry, pedis poſitio. 2 Lil. Abr. 335. 
And to make poſſeſſion good on err y, the former poſſeſſor 
and his ſervants, fc. are to be removed from the land; 
and if poſſeſſion be loſt by entry of another, it muſt be 
regained by re-entry, Sc. Paſch. 1050. | 

A perſon in poſſeſſion may bring an aQ'on, for loſs of 
his ſhade, ſhelter, fruit, when trees are injured; and he 
in reverſion for ſpoiling the trees. 3 Lev. 209. One 
in defence of his lawful poſſeſſion, may aſſemble his friends 
to re ſiſt thoſe who threaten to make an unlapful entry in- 
to a houſe, fc. 5 Rep. 91. There is an unity of poſ- 
ien, when by purchaſe the ſeigniory and tenancy, be- 
come in one man's poſſeſſion. Kitch, 134, See 16 Vin. 
Ar. 454, 460. And Baek. Com. 2 V. 163, 195, 196, 
389. 3 J. 177, 179, 180, 202, 412. xii.—As to poſſefſory 
action, ſee ib. 2 198. 3 VJ. 180, | 

Poſſibilitas, Is taken for an act wwi//ully done, and 
im/oſ/ibilitas for a thing done againſt our will. Si autem 
oculos aſnaſſet reddat weram ejus, & poſſibilitatis accuſetur 
in eo fato, where fatum poſſibilitatis is a wilful act. 
Leg. Alfred. cap. 38. So in the laws of Canutus, c. 66. 
Et A quis agat impoſlibiliter, aon eft omnino fimile fi volun- 
tarie faciat, Leg. Sax. Edw. ſenior. ce. 88, 

Poſſibility, In our law is defined to be an uncertain 
thing, which may or may riot happen. 2 Lil. Abr. 336. 
And it is either near or remote; as for inſtance: Where 
an eſtate is limited to one, after the death of another, 
this is a near poſſibility ; but that one man ſhall be mar- 
ried to a woman, and then that ſhe ſhall die, and he be 
married to another; this is a remote or extraordinary 
poſſibility : And the law doth not regard a remote prffibility, 
that is never like to be, 15 H. 7. 10. Harar. 417, 2 


\ Rep. 50. A poſſibility cannot be granted over; no poſ- 


ſibilicy, right or choſe in action, &c. may be granted or 
aſſigned to a flranger. 4 Rep. 66. 10 Rep. 48. This 
is at Common law, but by ſtatute and the law merchant, 
notes and bills of exchange, c. are aſſignable, 

A leaſe was made to huſband and wife of a term of 
years, for their lives, remainder to the executors of the 
ſurvivor; the huſband granted the term, and it was ad- 
judged, that it ſhould not bind the wife, the huſband 
having only a poſ#brlity to have it, if he ſurvived his wife, 
and no intereſt till then, 2 Neſſ. Abr. 1274. 

If huſband and wife are tenants in Special tail, and the 


huſband only levies a fine of the lands, Sc. the wife's | 


In replevin, if defendant had the po//Fon, it is a good 


night to the General Peſf- Office in Lombard: fireti, 


Pos 


eſtate is turned into a poſſibility, and' only reducible b 
| 7 
| 


entry, if ſhe ſurvive, Hob. 257. 


Where a leaſe is made for life, the j | 
right heirs of F. S. this is good; for by dls T ou 
J. S, may die doring the life of tenant for life — 
3." . 

A man made a leaſe to his brother for 1; , 
he married, and his wife ſhould e ny 
have 1t for her life; the leſſee, before he married 6 ge 
feoffment of the lands to another, and 9 
leſſor levied a fine to him; then the leſſee nene, 1. 


died, and his wife ſurvived: And it was held, that cb 
, e 


remainder to the wife for life was gone by thi 
and the pofibility of ber having it a NAI 8 ay 
which was likewiſe barred. Moor 554. 8 

A teſtator, poſſeſſed of a leaſe for years, deviſeg he 
profits thereof to W. R. for life, remainder to runs 
and afterwards the deviſee for life entered with the , ha 
of the executor, and then he in remainder for life aſſi an 
all his intereſt to another, and after the deviſee 5 10 
died; it was reſolved, that this aſſignment was void be. 
cauſe whilſt the deviſee for life was living, he in req: 
der had only a pofibilzty to have the term, for the deviſe 
for life had an. intereſt in it /ub modo, and might — 
ſurvived the whole term. 4 Rep, 64. nh 

The deviſee of the po/7bility of a term is void; a 
where a term is deviſed to 4. for life, remainder to B 
and B. deviſes this remainder to C. and dies; and ther 
A. dies; this deviſe to C. is void, and the executors of 
B. ſhali have it. 3 Lev. 427, 9 5 6B)" 

A poſſibility founded on a raf, differs from a mere 60 
Ability; the firſt may be deviſed, but the other cannot. 
Moor 808. 2 Nelf. 1275. See Black. Com. 2 F. 290. 

Poſt, A ſwift or ſpeedy meſſenger to carry letters, 
Sc. And the Poft Office is of the greateſt conſequence to 
this kingdom, being a country of trade. The firſt law 
that introduced this very great convenience, was made 
in the reign of King Car. 2. ab 

By the 12 Car. 2. cap. 35. a general letter or Pof Ofice 

was erected, c. and the rates for carriage of letters ap- 
pointed. See the Table to the Statutes. And 9 4m, 
c. 10. 
A perſon having incloſed Exchequer bills in a letter 
ſent by the p, which were loſt, the owner brought an 
action againſt the pofmaſter ; and by three judges it was 
held, that the action did mot lie, becauſe the office is for 
INTELLIGENCE ONLY; and it is impoſſible the Pf. 
maſter General, who is to execute this office in ſuch di- 
ſtant places, by ſo many ſeveral hands, ſhould be able to 
ſecure every thing, and for that, his is not a conveyance far 
treaſure: But Holt was of a contrary opinion; he con- 
ſidered this as a letter loſt in the office, not oy the road, 
and held that the Pomaſter General is liable, the whole 
care being committed to him, and the law nales the o- 
Acer anſwerable for himſelf and his deputies ; he has a tt 
ward, which is the reaſon why innkeepers, carriers, &c, 
are liable for goods loſt; and where a man takes on hin 
a public employment, he is bound to ſerve the public, or 
action lies againſt him, &c, 1 Salk. 17, 

The conveyance of pof? letters extends to every con- 
fiderable market-town, and is ſo expeditious, that ever 
twenty-four hours the pe goes ſixſcore miles. 

By 26 Geo. 2. c. 13. Letters containing incloſed ſe- 
veral patterns of cloth, ſilk, or other goods, not exceed- 
ing one ounce weight, ſhall be paid for only as for a double 
letter. See Mafter of the Poſts. And Black, Con. 17. 
321. : 
Penny=-Poſt, Letters or parcels, not'exceeding /ixtt! 
ounces weight, or ten pounds value, are conveyed daily bf 
the penny pon, to and from all places within the Bills of 
Mortality, and ten miles diſtance from the General Pf 
Office, for 14. each packet, letter, Se. Stat. 9 2 
c. 10. And ſeveral general offices are kept at conventct 
diſtances, to receive - ery day, Suu! 

0 penny poſt letters every da) 4 
excepted : Alſo letters that come from all parts by pt 
general pot, directed to perſons in any country 3 
which the perny - pe goes, are delivered the ſame day 
come to London : ried ever) ' 

ondon: And the anſwers are car Ling 


left at the receiving houſes, 5 pum · 


P O 8 


Pram · pa men e 
don and Weſftminſfler, or borough of Southwark, and the 
ſuburbs thereof, may demand and take 14. at delivery 
for every letter, above the penny paid on putting the 
letters into the Penny-poſt Office; except letters paſſing 
by the general pe, c. Star, 4 Geo. 2. c. 33. 
Poſt, rit of entry in. It is given by the ſtatute of 


Morlbridge, 52 Hen. 3. c. 30. which provides, that when 


the number of alienations or deſcents exceed the uſual 
degrees, a new writ ſhall be allowed, without any men- 
tion of degrees at all. And accordingly this writ has 
been framed, which only alledges the injury of the wrong 
doer, without deducing all the intermediate title from 
him to the tenant; ſtating it in this manner; that the 
tenant had vo legal entry unleſs after, or ſubſequent to, 
the ouſter. or injury done by the original diſpoſſeſſor; 
« won babuit ingreſſum nift poll intraſſonem quam Gulielmus 
in illud fatit; and rightly concluding, that if the origi- 
nal title was wrongful, all claims derived from thence 
muſt participate of the ſame wrong. Black, Com. 3 V. 182. 

Co , Were words inſerted in the King's 
title, by King Edi. 1. and conſtantly uſed in the time 
of Edav. 3. Clauſ. I Edw. Zo indorſ. N. 33. 

Poſt Diem, Is where a writ is returned 4er the day 
aſſigned, for which the cufo; brevium bath a fee of 44. 
whereas he bath nothing if it be returned at the day. 

Poſt⸗Diſſeiſin, Is a writ that lies for him who having 
recovered lands or tenements by præcipe quod reddat, on 
default or reddition, is again difeiſed by the former diſ- 
ſeiſor; then he ſhall have this writ, and recover double 
damages, and the party ſhall be puniſhed by impriſon- 
ment, &c, Stat. Weftm. 2. c. 26. Reg. Orig. 208, F. 
N. B. 190. | | 

The writ of pff. diſſiſin ought to be brought by the 
parties who e recovered, or ſome of them, and of the 
ſame land which was recovered, or part thereof, and 
againſt thoſe or ſome of them, againſt whom the recovery 
was: But if a man recover by a precipe quod reddat, and 
after is diſſeiſed by him againſt whom he recovered, and 
the diſſeiſor makes a feoffment, and takes back an eſtate 
to him and another, a pofi-dieifin may be had againſt. 
him and his jointenant ; and if he who loſeth the land by 
default, Cc. after diſſeiſe him who recovered, and make 
a feoffment to another perſon, he who recovered hall | 
have this writ againſt the diſſeiſor, although he be not 
cenant of the land; for in a writ of poſt-difei/in, the de- 
mandant ſhall not have judgment to recover the land; 
but the Serif ſhall reflore the plaintiff to his poſſeſſion, if 
the diſſeiſin be found, and take the defendant and keep 
him in priſon. New Nat. Br, 423. And the defendant 
is not to be delivered out of priſon, until he hath paid a 
fine to the King, and without the King's ſpecial com- 
mand, upon a certiorari to remove the record into B. R. 
— a writ ſhall go to the ſheriff to deliver him. 

id. 

Nontenure is zo plea in a fpoſt-diſſeifin, for the defend- 
ant ought to anſwer the diſſeiſin, &c. See Black. Com. 
3 V. 188. This title 4s now rather obſolete, ejectments 
anſwering moſt purpoſes, unleſs twenty years have elapſed 
before the title accrued. - | 

Poſtea, Is he return of the. judge, before whom a cauſe 
was tried, after a verdict, of what was done in the cauſe ; | 
and is indorſed on the back of the N privs record: It 
begins, ros TEA die & loco, c. wherefore it is ſo called. 
2 Lil. 337. | 1 ; 

A poflea is a record of the court, truſted with the at- 
torney in the cauſe by the clerk of the afliſe ; and the at- 
torney ſo intruſted, is to deliver it into the office, that 
the judgment may be entered by it by the officer of the 
court. Trin. 1651. [ 

It is brought into court at the day in bank, and recorded 
there and delivered back to the attorney, who gives a rule 
for judgment upon it; and if there be no rule to the con- 
trary, after 'the rule for judgment is out, the attorney | 
brings his po/ea to the ſecondary, who ſigns his jodgment, 
and then he enters all chis matter on the iſſue roll, 2 
Lil. 337. | 

The court may ſtay the bringing in of the/po/ee, and 
entring up the judgment upon a verdict, if they find 


! 


' 


# 


cauſe to do it, for any undue practice. in the proceedings | 


b s 


arrying letters dut of the cities of Low- | to trial? And if the party for whom the vetdia paſſed; - 


will not bring-in the poflea, upon notice given by the 
other party, that he intends to move in arreſt of judg- 
ment; the court, on motion, will order judgment to be 


ſtayed, until four days after the pofea is brought in, 


3 to ſpeak in arreſt of judgment, Mich, 22 Car. 
| Alchough the verdi&, be ptejudicial to the plaintiff, 
he _ to bring in the peſa; for be muſt abide by the 
trial, 1195 7 Ow PT NTT” 

There is no general rule of court for the clerk of affiſe; 
Se. to bring the geſea into court of B. R. by a preciſe 


time; but if it be not returned in convenient time, the 


court may be moved at the ſide bar for a rule to bting it 
in ſpeedily. 2 Lil. 337. If the clerk of aſſiſe hath miſ- 


taken in drawing up the peſſea, be may amend” it by his 


notes, before it is filed; and the zeturn of a peſſea hath 
been amended by the memory of a judge, who tried the 
cauſe, ' Cro, Car. 338. See Black, Com. 3 V. 386. xi. 
And poſteas are amended by the judges minutes, on 
motion. | i W n 
Poſteriozity, C Pofterioritas) Signifies the being or 
coming ter, and is a word of compariſon and relatioti 
in tenures, the correlative whereof is priority: As a man 
holding lands or tenements of two lords, holds of his an- 
cienter lord by priority, and of his latter lord by pofterio- 
rity. Staundf, Prærog. 10, 11. 2 Inſt, 392. See 
Priority. © | INE | 
Poſt⸗ Fine, Is a duty to the King for a fine formerly 


acknowledged in his court, paid by the cogniſee after the 


fine is fully paſſed; and it is ſo much, and half ſo much 
as was paid to the King for the præ-fne, collected by the. 
ſheriff of the county where the land lies of which the fine 
was levied, to be anſwered by bim into the Exchequer. 
Stat. 22 & 23 Car. 2. See ſtat, 32 Geo. 2. c. 14. Sze 
Black. Com. 2 V. 350. ee 
Poſthumous, Is where a child is bort afterchis father's 
death, c. And Poſfhumous children are enabled to take 
eſtates by remainder in ſettlements, as if born in their 
father's life-time, though no eſtate be limited to truſtees 
to preſerve them till they come in %. 10 & 11 W. 3. 
5 16. See in Ventre ſa mere. And Black. Com. 2 8 
15. | | 
Poſt⸗man, in the Excheguer. In the court of Exche- 
quer two of the moſt experienced barriſters, called the 
Paſt- man and the Txb-man, (from the places in which 
they fit) have a precedence in motions. Black. Com. 3 
Poſtnatus, Is a word that ſignifieth the ſecond ſon, 
or one born afterwards; often mentioned in Bra#or 
Glanwile, Fleta, and other ancient writers; and as t 
poſftnati and antenati, it was ſolemnly adjudged, that thoſe 
who after the deſcent of the crown of England to King 
James 1. were born in Scotland, were not aliens here in 
England: But the antenatr, or thoſe born in Scotland, be- 
fore the deſcent, were aliens here, in reſpe& of the time 
of their birth. Calvin's caſe, Children of perſons at- 
tainted of treaſon, born after the King's pardon, may 
inherit lands; though not thoſe born ögfore, &c. Co. 
Lit. 39 1. : ' | 
Poſts, See Highways, Inclaſures. 


Poſt-Terminum, Is the return of a writ, not only 


after the return thereof, but after the term; on which 
the cuftos brevium takes 204. It is alſo uſed for the fee 
ſo taken. . NE | 
Poſtulation, / Pofulatio) Signifies a petition. For- 
merly when a biſhop was trapflated from one biſhoprick 
to another, he was not elected to the new fee; for the 
Canon law is electus non poteft elegi; and the pretence was, 
that he vas married to the firſt church, which marriage 
could not be diſſolved but by the Pope; thereupon he 
was petitioned, and eonſenting to the petition, the biſhop 
was tranſlated, and this was ſaid to be by pofulation : 
But being an uſurpation, and againſt law, it was reſtrained 
by 16 R. 2. and 9 H. 4. c. 8. Since which, tranſlations 
of biſhops have been by election, and not by potulation, 
1 Jones 160. 1 Salk. 137. | 
Poſtulations were made on the unanimous voting any 
perſon to a dignity or office; of which he was not capable 
by the ordinary canons or ſtatutes, without ſpecial diſ- 
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ſation: And by the ancient cuſtoms, an election could 


ze made by a majority of votes; but a poſiulation muſt 
have been nemine contradicente. 

Pound, ./ Parcus) Is generally any place incloſed, to 
keep in beaſts; but eſpecially a place of ſtrength to keep 
cattle which are diſtrained, or put in for any treſpaſs 
done by them, until they are replevied or redeemed. In 
this figaification, it is called pound overt and pound covert; 
a pound overt is an open pound, uſually built on the lord's 
waſte, and which he provides for the uſe of himſelf and 
tenants, and is alſo called the lord's or the common pound ; 
and a backſide, yard, c. whereto the owner of beaſts 
impounded may come to give them meat, without offence, 
is a pound overt: A pound covert is a cloſe place, as the 
owner of the cattle cannot come to, without giving of- 
fence; ſuch as a houſe, c. Kitch. 144. Terms de Ley, 
Co. Lit. 96. e ag 

There is a difference between a common pound, an open 
pound, and a cloſe pound, as to cattle impounded.: For 
where cattle are kept in a common pound, no notice is 
neceſſary to the owner to feed them; but if they are 
put into any other open place, notice is to be given; and 
if beaſts are impounded in a pound cloſe, in part of the 
diftrainer's houſe, &c. he is to feed them, at his peril. 
Co. Lit. 47. | 

A common pound belongs to a townſhip, lordſhip, or 
village; and ought to be in every pariſh, kept in repair 
by them who have uſed to do it time out of mind: 
The overſight whereof, is to be by the ſteward 
in the leet, where any default herein 1s puniſhable, 
Dyer 288. Ney 52. See Diftreſs. And Black. Com. 3 
FJ. 12. | | | 

Poundage, Is a ſubſidy to the value of twelve-pence 
in the pound, granted to the King, of all merchandize 
exported or imported; and of ſuch ſubſidies, ſee 1 & 2 
Edi. 6. cap. 13. and 1 Fac. c. 33. 12 Car. 2. cap. 4. 
14 Car. 2. cap. 24. And Black. Com. 1 J. 315. 4 


o. 

. If a diſtreſs be taken and impounded, 
though without juſt cauſe, the owner cannot break the 
pound, and take away the diſtreſs; if he doth, the party 
diſtrained may have his action, and retake the diſtreſs 
wherever he finds it: And for pound-breaches, &ec, 
action of the caſe lies, whereon treble damages may be 
recovered. Co. Lit, 261. 2W.& M. c. 5. Alſo pound- 
breaches may be inquired of in the ſheriff's turn; as they 
are common grievances, in contempt of the authority of 
the law. 2 Hawk, P. C. 67. See Black. Com, 3 V. 
146. | | 
Pound in Money, (from the Sax. pund, i. e. pondus) 
Is twenty ſhillings: In the time of the Saxors it conſiſted 
of 240 pence, as it doth now: and 240 of thoſe pence 
weighed a found, but 720 ſcarce weigh ſo much at this 
day. Lambard 219. 

Pour fair pzoclaimer, que null inje# Fimes on 
Ozdures en Foſſes, ou Rivers, pres Cities, &c. 1s 
an ancient writ directed to the mayor or bailiff of a city 
or town, requiring them to make proclamation, That 
none caſt filth into places near ſuch city or town, to the 
nuſance thereof: and if any be caſt there already, to re- 
move the ſame: It is founded on the fat. 12 R. 2. c. 13. 
F. N. B. 176. Indictments for nuſances now ſupply the 
place of this. writ. 55 


Pourpartp, ( Propars, propartis, propartia ) Is con- 


trary to pro indiviſo; For to make pourparty is to di- 
vide the lands that fall to parceners, which before par- 
tition they hold jointly and pro zadiviſo, Old Nat. 
Brev. 11. | 
Pourpzeſture, ¶ Pourpreſtura, from the Fr. peurpris. 
conſeptum, an incloſure) Is thus defined by G/anvile, lib. 
9. cap. 11. Pourpreltura eff proprie quando aliguid ſuper 
Dominum Regem injufle occupatur; ut in Dominicis Regis, 
vel in viis publicis obflrudtis vel in aquis publicis tranſverſis 
a redo curſu, vel quando aliguis in civitate ſuper Regiam 
| flateam aliquid edificando occupaverit, & generaliter quoties 
aliquid fit ad nocumentum Regii tenementi vel Regie wie vel 
civitatis. b | va 
_ Crompton, in his Juriſd. 152. defines it thus: Pour- 
porſture is properly when a man taketh unto himſelf, or 


incroacheth any thing he ought not, whether it be in 


* 


any jurtſdicion, land or franchiſe; and 


dit ſuper: prædictun Heliam. 


reſpective demeſnes; and there was 


royal uſe. 4 Int, 273. 


P © U 


when any thing is done to the nuſance-of. the King? 


tenants, '-See Kitchin,' 10.  and''Manwood's 
cap. 10. a R ö (asg A d: Fore Laus 
Szene de werbor. fignif. verbo Ppurpreſture, | 
ſorts of this a agaitſt the Tic, 2 ame thre 
the lord of the fee, the third againſt a neighbour * 
neighbour. See 2 Inf 38 C27. Es bb. niger f. n 
37 C38. That againſt the King happens by the ne my 
gence of the ſheriff or deputy, or by the long conting.” 4 
of wars, inaſmuch as thoſe 'who have lands near 2 
crown lands, take or incloſe part of it, and la it x 
their own. ©. Bil lis $045: T ee 
Pourpreſture againſt the lord, is when the tenant ne led 
to perform what he is bound to do for the chief don, or 


in any wiſe deprives him of his right, Convel], 


Pourpreſture againſt a neighbour is of the ſame nature: 
It is mentioned in the Monaſt. 1 tom. 843. and in "; my 
2623. Et de purpreſtura 'quam Bercarius abbas purpreben. 


® w 


Pour ſeifir terres le feme que tient en dower, ge 
Was a writ whereby the King ſeiſed the land'which the 
wife of his tenant who held in capite deceaſed, had for hee 
dowry, if ſhe married without his leave; was grounded 
on the ſtatute of the king's prerogative, cap. z. See Þ 
N. B. 174. This writ does not now lie. Vide Sar. 12 
Car. 2. c. 24. E Inn gs = 

Pourſuivant, (from the Fr. pour/uiwre, i. e. perſſoui 
Signifies the King's meſſenger —— him, 9 
on any occaſion or meſſage; as for the apprending a per- 
ſon accuſed or ſuſpected of any offence: Thoſe employed 
in martial cauſes are called pur/uivants at arms, 24 H. 8. 
13. See Herald, | 


- "Stow, ſpeaking of Richard the Third's deatb, pave 784, 


hath theſe words, His body was naked to the ſkin, mt þo 
much as one clout about him, and was truſſed behind a 
PURSUIVANT AT ARMS like à hog, or a calf, Cc. 

The reſt are uſed upon other meſſages in time of peace, 
and eſpecially in matters touching juriſdiction. Nicholas 
Upton, in his book De Militari Officio, vis. lib. I. c. 11, 
mentions the ancient form of making theſe pur/uivants, 
and tells us, that they were called milites /inguares, be- 
cauſe their chief honour was in cuſtodia linguæ, and he 
divides them into cur/ores equitantes and profecutores, 
Cowell. t 

Pour ve pance or Pur ve pance, Is the providing neceſ- 


ſaries for the King's houſe. | 


By 12 Car. 2. c. 24. it is provided, © That no perſon 
by colour of buying or making proviſion or purveyance 
ſhall take any thing of any ſubject, without the full and 
free conſent of the owner, obtained without menace or 
force,” Sc. See the Antiquity of Pre-emption and Pur- 
weyance, and 3 Inſt. 82. | 
The profitable prerogative of purveyance and pre-emption, 
was a right enjoyed by the crown of buying up proviſions 
and other neceſſaries, by the intervention of the King's 
purveyors, for the uſe of his royal houſhold, at an ap- 
praiſed valuation, in preference to all others, .and even 
without conſent of the owner ; and alſo of forcibly impreſſ- 
ing the carriages and horſes of the ſubject, to do the 
King's buſineſs on the public roads,. in the conveyance 
of timber, baggage, and the like, however inconvenient 
to the proprietor, upon paying him a ſettled price. 

A prerogative, which prevailed pretty generally 
throughout Europe, during the ſcarcity of gold and - 
ver, and the high valuation of money conſequent!s 
thereupon, In thoſe early times the King's houſhold (as 
well as thoſe of inferior lords) were ſupported Þy ſpec 
renders of corn, and other vidtuali, from the tenants of t f 

alſo a continu 
market kept at the palace gate to furniſh viands for the 
And this anſwered all purpoſes, 
the King's court 


in thoſe ages of ſimplicity; ſo long 3s 1 f 
continued in any certain place. But when it dere 
from one part of the kingdom to another, (as was 2 
very frequently done) it was found neceſſary to 3 
purveyors beforehand, to get together 2 ſufficient go | 
tity of proviſions and other neceſſaries for the hou yk 
And, leſt the unuſual demand ſhould raiſe them t p 


. : elte 
exorbitant price, the powers before-mentioned were 1 


* 2 = 
S 


- * Ser 
e 
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zu theſe purveyors ʒ who in proceſs of time greatly abuſed 
their authority, and betame a great oppreſſion to the ſub- 


ject, tho of little advantage to the cron; ready money 


in open market (when the royal reſidence was more per- 
manent, and ſpecie began to be plenty) being found up- 


on experience to be the beſt proveditor of any. Where- 


fore by degrees the powers of purveyance have declined, 


in foreign countries as well as our own ; and particularly 
were aboliſhed in Surah by Guſtavus Adolphus, towards 
the beginning of the laſt century. And, with us in Eng- 


land; having fallen into diſuſe during the ſuſpenſion of 
monarchy, King Charles at his reſtoration conſerited, by 


12 Car. 2. c. 24. to refign intirely theſe branches of his 


revenue and power; And the parliament, in part of te- 


compence, ſettled on him, his heits, and ſucceſſors,” for 
ever, the hereditary exciſe of fifteen pence per barrel on all 
beer and ale ſold in the kingdom, and a proportionable 
ſam for.certain other liquors. Black, Com. 1 V. 287, 8. 
and 4 V. 116, 417, 432. on 3463 een 
Pour ve poꝛ or Pur be poꝛ, C Proviſor, derived from the 
French pour voir, i. e. providere,) Signiſies an officer of the 
King or Queen, or other great perſonage, who prowidelh 


corn and other victual for their houſe, See Magna Cbarta, 
c. 22. and 3 EA. 1. cap. 7. & 31. & anno 28. ejuſdem. 


Articuli ſuper chartas 2. and other ſtatutes. The name 


of purveyor was ſo odious in times paſt, that by fatute 
36 Edw. 3. 2. the heinous name of purveyor was chan- 
ged into buyer; but the office is reſtrained by fat. 12 


r 


Car. 8:6 Iqv'i! | 387 12 | 
Pow-=dike, To perver/ely and maliciouſly cut down or 


deſtroy the poww-dike,in the fens of Norfole and Eh, is fe- 


lony, by 22 Hen. 8. c. 11. e 
Power, Is an authority which one man gives another 
to act for him; and is ſometimes a reſervation which a 
perſon makes in a conveyance for himſelf to do ſome acts, 
as to make leaſes, or the like. 2 Lill. Abr. 339. 
We ſhall here conſider, eee e n 


1. Upon what eflate, and by aubat words a power Gall 
be raiſed. : OTIS 4125 
2. How a power ſhall be expounded. 12 


1. Upon what eflate, and by what words, a power ſhall 
be raiſed. „We 5 i | 


In conveyances to an uſe, a man may dire& or model 
the uſe, as he pleaſes, and the ſtat. 27 H. 8. c. 10. exe- 
cutes the poſſeſſion to the uſe : Therefore he may annex 
Powers to eflates, which cannot be annexed to them by a 
conveyance at the Common law, Co. L. 237. a. Mo. 610, 
Aud therefore to the limitation of an uſe for life, he may 
annex a power to make leaſes for years, or lives, or to 
make a jointure to a wife, Mo. 381, 2 Lev.58. Or to 


grant annuities, raiſe portions, Wc, Mo. 381. Or to 


make a jointure, and alſo a leaſe to commence after his 
death for portions, & e. Hard. 413. So he may annex a 
power of revocation of all uſes limited, and to make a li- 
mitation of new uſes, and this will not be repugnant. 
Co. L. 237. a, Mod. 610. | | 

So a power may be annexed to an eſtate by another deed, 
executed at the ſame time, tho? it be not in the ſame con- 
veyance by which the eſtate is conveyed. 1 Vent. 279. 
So a man may give a power or authority by wil, which is 
a zaked authority, not annexed to an eſtate: As, if he de- 
viſes to A. for life, and afterwards that it ſhall be at his 
diſpoſal to any of his children then living; he hath but 
an eſtate for life, with a naked power to diſpoſe, in 
the manner directed by the will. 1 Salk. 24. 3 Saik. 
276. So he may give a power to a ſtranger, which is a 
naked collateral power, and annexed to an eſtate, Or a 
power in groſs, which takes effect after his eſtate is deter- 
mined, . Hard. 415. 7 | 

If a power be to A. or his aſſigns, to make leaſes, Sc. 
the power runs with the eftate to the aſſignee indeed, or in 
law. 1 Vent. 340. 2 Jon. 110. So in all caſes a power 
coupled with an intereſt may be aſſigned; As, a power 
to a leſſor, and his aſſigns, to cut down trees, 2 Mod, 
317. But à man cannot annex a power F revocation 
to a froffment, or grant, for that will be void. Co. Lit. 
237. a, Mo. 610. So if a man ſeiſed in fee, covenant 


2 4 - b 


to ſtand ſeiſed to the uſe of himſelf for life, with power 
to make leaſes, remainder to another in ſee, the power 
is not well raiſed. Ca. Ch. 161. If the conſideration 
of the covenant does not extend to the power to make 
leaſes. Mo. 145. 1 Co. 155. Nay. 248. 80 upon ſuch 
covenant he cannot reſet ve a power to make; leaſes, join- 
tures, or for preferment of younger children, c. Me. 
387, 383. 0 fl 0 es $11 416 nem 
Words which ſbeau the intent .of the party, are ſufficient to 
create a pawer ; as if a power be to demiſe or ſeaſe, tho“ 
the intent is, that he declare the uſes of the firit ſettle- 
ment for life or years: For the leaſa does not take effect 
by demiſe, but by declaration of the uſes. Me. 611. 
So, if a man expreſſes the power only by implication, it 
is well: As, provided, that he ſhall not have power to 
alien, Ic. otherwiſe than to make a jointure, and leaſes 
for 21 years; it is a good power to make a jointare and 
leaſes. 1 Leo. 148. So, if a deviſe be to A. for life, 
to ſet, let and make eſtates; out of it as I might, and aſter- 
wards to his daughter in tail; A. has power to make 
leaſes, it being the cuſtom of the country where the land 
lies, to let for lives or years. 2 Rol. 201. l. 35. 
But a power, being executory, may be reflraned or 
enlarged by a ſubſequent | deed : As, if a power be gene- 
ral, to revoke; by a covenant afterwards, that he will 
not revoke without the conſent of B. the power is ge- 
ſtrained. Jon. 411. So, if the conſiderattion upon 
which the power was founded, does not extend to the 
perſon to whom the leaſe is made, the leaſe ſhall be 
void : As, if a man covenant, in conſideration of natu- 
ral aſßiction, to ſtand ſeiſed to the uſe of - himſelf for 
life, Sc. with power to make leaſes, c. à leaſe, to a 
ranger is wid +. For he it not within the confiderations 
2 Rol. 260. J. zo. Sv, if a' power, at its creation, be 
to make leaſes to a perſon, to whom the conſideration 
does not extend, it will be void, tho' the leaſe be exe- 
cuted to a perſon. within the conſideration. 2 Kol. 
48. % 396 „„ eh n $15 le ; wan 


' 2. How à power ſhall. be expounded. 15 
A power ſhall be expounded ſtrictiy; therefore if a man 
has power to make leaſes generally, this extends to make 
leaſes in poſſeſſion on/y, and not in reverſion. 2 Noll. 261. 
c. 5. + Cre, Fac. 318. Tel. 222. Roy, 248. 1 Ld.' Raym, 
267. 2 Salk., 537. 1 Lev. 168. 6 Go. 33. 4. Mo. 199 1 
Leo. 35. 3 Leo. 131 Nor a leaſe to commence in futuro. 
Ray. 248. 1 Leo. 35. Vel. 222. Cro. Jac, 318 Mo. 494. 
So, if the power be to make leaſes for two or three lives, 
he cannot make a leaſe to one not in ; as, to the ſon 
of B. not born, Ic. Per Wind. Ray. 163. So, if the 
power be to make leaſes in paſſeſſion, he cannot make a 
leaſe of land in reverſion, tho' it be to commence in pre- 
ſenti. 1 Sid. 101, Ca. Ch. 18. Cx 

So, if part of a leaſe be in reverſion, the whole leaſe 
ſhall be void. 3 Salk, 276. So, if the power be to make 
leaſes in poſſeſſion, or in reverſion, he cannot make a leaſe 
in poſſeſſion, and another leaſe of the ſame land in rever- 
ſion; but his power to leaſe in reverſion extends only to 
make leaſes of the land, which was not en in poſſeſſion, 
1 Ld. Ray. 269. 2 Salk. 537. So a power to make 
a leaſe of three lives or three years in poſſeſſion, or for 
two lives or thirty years in reverſion, warrants only a 
concurrent leaſe for two lives; for a leaſe for lives cannat 
commence at a future day. 1 Ld. Raym. 269. 2 Salk. 
FIT: LITQR: O02 62 | 
But if a power be annexed to the eſtate of him in rever- 
ſion, to make leaſes generally, he may make a leaſe in 
præſenti of the reverſion, 1 Lev. 168. Tho' the power 
be to make leaſes in poſſeſſion, .. Ca. Ch. 18. 1 Lew. 168. 
1 Sid. 260, 261. So, if a fine be to the conuſee for 1 5 
years, afterwards to B. for life, &c. with power to leaſe 
for three lives, or twenty-one years in poſſeiiion; he may 
make a leaſe during the 15 years of land in leaſe at the 
time of the fine, when ſuch leaſe expires.. 2 Ro). 260. 


huſband and wife leaſe purſuant to the Star. 32 H. 8. c. 28. 
And then, by act of parliament, the eſtate is ſettled to the 
huſband for life, with power to leaſe for three lives or, 21 


| years; he may make leaſes of the reverſion during the 
; firik 


1. 50. Cro. Fac, 347. 1 Rol. 12. 2 Rol. 216. So if 
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beſt leaſs by the haſband-.anth wife. 2 Rol. 251. J. rg. 
1 Lev. 36. Cont. Dyer 357. 4. So, if a powet be to 
make leaſes in reverſion for three lives, e. he may leaſe 


for three lives, when there is another life is , though 


the porwer does not ſay to make leaſes of the teverſion; 
for there is no prejudice... 2 Rol. 261. J. 30. So he may 
make a leaſe for years determinable upon three lives, to 
commence after the end of the former leaſe in M. 8 Co. 
70. See 16 Vin. Abr. it. Power. | DE 
Power of the Crown. See Black. Com. 1 V. 250. 
Power of the Parent. See 16. 452. od Ode 4 
\  Poyning's Law, ls an act of parliament made in 
Treland, in the reign of Hen. VII. ſo called becauſe Sir 


Edward Poyning was Lieutenant there when it was made, 


-whereby all the ſtatutes in England were declared of force 
in #eland; which before that time were not, nor are any 


fince that time, but by ſpecial words. 12 Rep. 109, Ser 


Black; Com. 1 V. 102—3 - 5 
- -Pazalkice. The law loves plain and fair prafice, and 
will not countenance fraud in' proceedings, nor ſuffer 


_ < 


advantage to be taken thereby. 2 Lil. 342. Private 
clandeſtine proceedings, in ſeveral caſes, are faid to be 


by practice. 


; Paxceptozies, ( Praceptorie) Were a kind of bene. 


tees having their name from being poſſeſſed by the more 
eminent Templars, whom the chief maſter by his autho- 
rity created and called Preceptores Templi : And of theſe 
Præceplors there are recorded ſixteen, as belonging to the 


Templars in England, . viz, Creſfing Temple, Balſbal, 


„„ 


Shengay, Newland, Yeveley, Witham, Templebruere, Wil. 


lington; Rotheley, Ovenington, Temple Combe, Trebiph, ' 
ington, Rotheley mngton, P „ 20% firſt ordained by the ſtatutes beforementioned, for ſuch as 


Ribflane, Mount St. John, Temple Nuſum and Temple 
Hur. Mon. Angl. tom. 2. 543. But ſome authors 


ſay, theſe places were cells only, ſubordinate to their 
principal manſion the Temple in London. 32 Hen. 8. 


C. 24+ 

Precipe, Original writs are either optional or peremp: 
tory; or, in the language of our law, they are either à 
præcipe, or a fi te fecerit ſecurum, The pracipe is in the 
alternative, commanding the defendant to do the thing 
required, or ſhew the reaſon wherefore he hath not done 
it. The uſe of this writ is where fomething certain is 
demanded by the plaintiff, which is in the power of de- 
fendant himſelf to perform; as, to reſtore the poſſeſſion 
of land, to pay a certain liquidated debt, to perform a 
ſpecific covenant, to render an account, and the like: In 
all which caſes the writ is dran up an the form of a præ- 
cipe or command, to do thus, or thew cauſe to the con- 
trary; giving the defendant his choice, to redreſs the in- 
jury or ſtand the ſuit. Black. Com. 3 V. 274. 

Pzxcipe in capite, Was a writ iſſuing out of the 
Chancery, for a tenant holding of the King in capire, wit. 


in chief as of his erown.* Magn. Chart. cap. 24. Reg. 


Orig. 4. Black. Com. 3 V. 195. » 
zæcipe quod reddat, Is the form of a writ, which 
extends as well to a writ of right, as to other writs of 
entry or poſſe/fion, beginning præcipe A. quod reddat B. 
unum meſſuagium, c. Old Nat. Br. 13. See Black. 
Com. 2 V. 358. xvii. As to Præcipe in Fines, /ee ib. 
350. xiv. And as to Tenant to the Præcipe, ſe ib. 3 
V. 132. | RE | 


*. 
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— AC — 1 


Pꝛæcipitium, Was a puniſhment inflited on criminals, 


by caſting them from ſome high place. Maln/. lib. 5. 


p. 155, | 
Ptzdift', Prædictus, (Lat.) In Engliſh, afore/aid, Is a 
word uſed in pleadings, applied to places, towns, lands, 
names, parties, fc, before mentioned. In a deed or 
grant, the words predid. manerii are a deſtription of the 
manor before named: And a town, repeated by the name 
of paniſh prædidt. ſhall be held all one; for the avord afore- 


ſaid couples them. Hob. 6. A difference as to predid. 


term granted, &c, See 10 Rip. 65. 
P:zfeftas Uillz, Is the ſame as præpoſſtus villæ, i. e. 
the mayor of a town. Leg. Eq. Confeſ. c. 28. Bos 
Pzzfine, Is that fine which on ſuing out the writ of 
covenant on levying fints, is paid before the ſine is paſſed. 
Pꝛeæmunire, bs taken either for a writ ſo called, or 
for the offence whereon the writ is granted; the one may 
be underſtood by the other. 


J 


The church. of Rane, under pretence of her Gy... 


| 


oo 
5 7 4 * 
. 10 
, * 
bs 3 
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and che dignity ef St, Peter's chair, took on N 
ſow. mot of the eccleſiaſtical. livings of 8 
Englatid, by mandates, before they were void; prete 2 
ing therein great care to ſee the church provided of 0 
ceſſor before it needed, Whence theſe mandates * 
were called gratie expef&ative or provifioncs, hereof 4 
learned diſcourſe in Duarenss de beneficits, lib. 3. ca * 
| Theſe proviſions were ſo common, that at laſt . 
the Third, not digeſting ſo intolerable an incroachm 
made & ſtatute in the twenty. fifth year of his reign _ 
cap. 23. and another Hat. 6. cap. 2. and a thirg es «4q 
againſt. thoſe who drew people out of the realm 5 
anſwer things belonging to the King's court; and * 
anno 28 flat. 2. cap. I, 2, 38 4. whereby he greatly re- 


ſtrained this liberty of the pope; who notwithſtan ding 


ſtill adventured to continue the prowviffers ; in 
Richard the Second likewiſe —— — dener . nn > 
them, but moſt expreſsly that of 16 Nic. 2. $. which xy 
their puniſhment to be thus,” That they Powld be of o. 
THE KIR O's PROTECTION, attached by their bodies 55 
loſe their lands, tenements, goods and chattels, Aſter him 
ary the Fourth, in like manner aggrieved at other 
abuſes, not fully met with in the former ſtatutes, in the 
ſecond year of his reign, c. 3 & 4. adds certain ne caſez 
and lays on the offenders the Jame puniſhment, See alſo 
9 Hen. 4. c. 8. and 3 Hen. 5. c. 4. and Smith d Repabl 
hy 3. 2 D. en 5 22 mo Tut 7 an 1 
Some later ſtatutes inflict this puniſhm 
offenders. „ eto = 3 
The word is moſt commonly applied to the puniſhment 


tranſgreſſed them: For where it is ſaid, that any man for 
an offence committed, ſhall incur a præmunire, it is meant 
that he ſhall incur the. ſame puniſoment as is inflided on 
thoſe who tranſgreſs 16 Ric. 2. c. 5. commonly called the 
ſtatute of præmusire; which kind of application is not un- 
uſual in our ſtatutes, 

As tothe etymology of the word, it proceeds from the 
verb præmonere, being barbarouſly turned into proemmire, 


to forewarn or bid the offender to take heed ; For which a 


reaſon may be gathered from the words of 27 EA. "TB & 
and the form of the writ, in Old Nat. Breu. 143. Prenu- 
nire facias prafatum prepoſitum, F. R. procuratorem, 
&c. quod tunc fint coram nobis, c. which words can be. 
referred to none but parties charged with the offence, 
Corvell, See 3 Inft. 110, and Black, Com. 4 V. c. B. p. 
102, 421. F i445 
We ſhall here further conſider, 


1. What offences come under the notion of a præmunife. 

2» Of the puniſhment in a præmunire. 

3. To what time the attainder all relate. 

4. To what eſtates the flatute of præmunire doth not ex- 
tend, and of the ſuit, &c. 

5. Of the King's power as to pardoning a premunire, &c, 


1. What offentes come under the notion of a premonire, 

The offences coming under the notion of a premunr!, 
or for which the party incurs a præmunire, are reduced by 
Hawkins to the following particulars: 

1. Making uſe of papal bulls is made a pramunire, by 
many ſtatutes, to which purpoſe it is enacted by 25 Hd. 3: 
fe. 6. called the flarute of proviſors, that whoever ſhall by 4 
papal proviſion diſtarb any patron to preſent to a benefice, 
Oe. ſhall be fined and impriſoned till he make full renun- 
ciation, And by 25 Ed. 3. fat. 5. cap. 22. If any one 
purchaſe a proviſion of an abbey or priory, he ſhall be out 
of the King's protection; and by 38 Ed. 3. f. 2. ©: — 
12 Ric. 2. cap. 15, and 13 Ric. 2. flat. 2. cap. 2+ 8 
ever ſhall accept a benefice contrary to 25 23. N 
ſhall be baniſhed; and by 13 Ric. 2. ſtat, 2. cap. 3. a 
ever ſhall bring a ſentence of excommunication yo 
perfon for executing the ſtatute of 25 Ed. 3. m—_ 
pain of life and member; and by 16 Nic. 2. c. 1 gt 
ever ſhall purchaſe or purſue, or cauſe to be purcni Aa 
purſued, in the court of Rome or elſewhere, an] "Lat 
tions, Proceſſes, ſentences of excommunication, 
inftruments, or other things contrary to the tenure - bon 


N 


ſtatute, or bring them within this realm, or receive, &c, 
ſhall be out of the King's protection; and their lands and 
tenements, goods and chattels forfeited to the King, and 
be attached by their bodies; and by 2 Hen. 4. c. 3. Who: 


ever ſhall purchaſe from Rome a proviſion of exemption _ 


from ordinary obedience; and by 2 Hen. 4. cap. 4. Who- 
ever ſhall put in execution &u//s purcbaſed by thoſe of the 
order of C:fteaux, to be diſcharged of tithes, ſhall incur 
the like penalty; they are further reſtrained by 6 Hen. 4. 
cap. 1. 7 Hen. 4. cap. 8. 9 Hen. 4. cap. 8. and 3 Hen, 
5. cap. 4+ by which the ſtatutes abovementioned are in- 
forced and explained; and by 23 Hen. 8. cap. 2. ſect. 22. 
Whoever ſhall ſue for or execute any licence, diſpenſation 
or faculty from the ſee of Rome; and by 28 Hen. 8. cap. 
16 (by which all bulls, briefs, &c. obtained from Rome 
are made void) Whoever ſhall uſe, allege, or plead the 
ſame in any court, unleſs they were confirmed by this ſta- 


tute, or afterwards by the King, ſhall incur the like pe- 


nalty. Vide Reg. 54. 3 nfl. 127. 

By the 13 EKlix. cap. 2. Thoſe who purchaſe any bulls, 
tc. from Rome, are guilty of high treaſon; bi thoſe an- 
tient ſtatutes continue ftill in force, and it is in the elee- 
tion of the crown to proceed either upon them, or 13 El.. 
c. 2. Alſo the aiders of ſuch offenders, after the offence, 
to the intent to uphold the ſame uſurped power, incur a 
premunire, Davis 84. 8 

Secondly, Derogating from the King's Common law 
courts, is ſaid to have been an high offence at Common 
law, and is made a præmunire by many antient ſtatutes; 
for by 27 Ed 3. cap. 1. of proviſors, If any ſubject draw 
any out of the realm in plea, whereof the cognizance per- 
| tains to the King's court, or of things whereof judgments 


the offender, &c, or if a juſtice of peace; having any 
offence in that act declared to him, do not within tixteen. 
days declare it to a privy counſellor; he incurs a pre- 
munire. | 1 

Eighthly, By 27 Eliz. e. 2. Sending relief to any je- 
ſuit, ſeminary prieſt, or college of prieſts or jeſuits be- 
yond the ſeas, or to one not returning out of ſuch college 
into England, incur a pre munire. TONS, 

Ninthly, Perſons refuſing to take the oaths, incur a 
præmunire by ſeveral ſtatutes, as 1 and 5 Flix. 3. and 7 
Tac. 1. I W. M. &c. 

Tenthly, By the 6 Ann. cap, 7. If any perſon malicioufly 
and directly, by preaching, teaching, or adviſed ſpeak- 
ing, declare, maintain and affirm, that the. pretended 
Prince of Wales hath any right or title to the crown of this 
realm; or that any other perſon hath any right or title to 
the ſame, otherwiſe than according to 1 V. & M. cap. 2. 
and 2 W. 3. cap. 2. and the acts then lately made in 
England and Scotland mutually for the union of the two 


\ kingdoms; or that the Kings or Queens of this realm 


with the authority of parliament are not able to make laws 
to limit the crown and the deſcent, c. thereof, ſhall in- 
cur a prænunire. | | 

2. Of the puniſhment in a premunire. 


Moſt of the ſtatutes of præmunire refer the puniſhment 


to 16 Ric, 2. c. 5. which enacts, ** That thoſe who of- 


fend ſhall be pur our or TZ KinG's PROTECT: ON, 
and their lands and tenements, goods and chattels for- 
feited to the King; and that they be attached by their 
bodies if they may be found, and brought before the King 
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and his council, to anſwer ; or that proceſs be made 


V 
— 


to defeat or impeach the judgments given in the King's | againſt them by prænunire facias, in manner as is or- [3 

courts, he ſhall be warned to appear, &c. in proper per- dained in other ſtatutes of proviſors .“ | ll 1 
ſon, at a day, containing the ſpace of two months, at The judgment in premunire at the ſuit of the King, il it 
which if he appear not, he and his proctors, Fc. ſhall againſt the defendant being in priſon, is, that he ſhall be Wi ft 
be put out of the King's protection, his lands and chattels | out of the King's protection; and that his lands and te- UN. | 
forfeited, his body impriſoned, and ranſomed at the | nements, goods and chattels ſhall be forfeited to the HY 


King's will, &c. See 16 K. 2. c. 5. 


— ——W 
—— 
I 


King ; and that his body ſhall remain in priſon at the 1 


In the conſtruction of theſe ſtatutes it hath been held, | King's pleaſure; but if the defendant be condemned 


that certain commiſſioners of ſewers, for ſummoning one | on his default of not appearing, whether at the ſuit of Ws 
before them who. had got a judgment at law, and impri- | the King or party, the ſame judgment ſhall be given as | 1 
ſoning him till he would releaſe it, were guilty of a præ- to the being out of the King's protection and the forfei- 1. 1 
munire. 2 Bulſt. 299. 3 Inſt. 125. Cro. Jac. 336. ture; but inſtead of the clauſe, that the body ſhall re- . 
Alſo ſuits in the admiralty or eccleſiaſtical courts aue main in priſon, there ſhall be awarded a capiatur, Co. 1 
the realm, for matters which upon the face of the libel it- | Lit, 129. b. 3 Inſt. 125, 218. 2 Hawk. P. C. 444. wa 
ſelf appear to belong only to the cognizance of the tem- As the 16 R. 2. cap. 5. expreſsly ſaith, that ſuch of- 1 
poral courts, are ſaid to be within 16 Rich. 2. by force | fenders /hall be put out of the King's protection; and alſo the 0 
of the words, or elſewhere.” 1 Hawk, P. C. 51. ſtatute of 25 Ed. 3. flat. 5. cap. 22. had farther added, In: Ut 
And it hath been formerly holden, that even ſuits in a | that any one might do with a purchaſer of the proviſions "+8100 
court of equity, to relieve againſt a judgment at law, | therein prohibited, as with the King's enemy; and that 0 0 
are within the danger of theſe ſtatutes, eſpecially if they | he who ſhould offend againſt ſuch a one in body, lands \ 11611808 
tend to controvert the very point determined at law, or | or goods, ſhould be excuſed; it was formerly holden, 9 5 
to relieve in a matter relievable at law. 4 New Abr, | that a perſon attainted in a premunire might lawfully be [F008 
146. | ſlain by any one, as being the King's enemy, and out of the 9 al 
Thirdly, Appeals to Rome are made premunires by 24 | protection of the laws; but the later opinions ſeem to . 1 
Hen, 8. cap. 12. and 25 Hen, 8. cap. 19. by which it is | have diſapproved of this ſeverity; and it is now expreſsly 1 
enacted, That ſuch appeals as formerly were made to Rome | enacted by 5 Eliz. cap. I. /ef. 21, 22. * Thar it ſhall 1 
ſhall be made henceforth to Chancery. | not be lawful to kill any perſon attainted in a premunire, 15 [ol 
Fourthly, Exerciſing the juriſdiction of a ſuffragan | ſaving ſuch pains of death or other puniſhment, as might Bil} 
without the appointment of the biſhop of the dioceſe, is | without danger of law be done on any perſon that ſhall ſend / 1 Hi 
made a præmunire by 26 Hen. 8, cap. 14. which ſets forth | or bring into the realm, or within the ſame ſhall exe- PE + 


at large how ſuffragans are to be nominated, &c. 

Fifthly, By 25 Hen. 8. cap. 20. If a dean and chapter 
refuſe to ele& one named in the King's letter for a bi- 
ſhoprick, and to certify ſuch election to the King within 
twenty days after the licence come to his hands, or 
if any archbiſhop or biſhop after ſuch election (or no- 
mination by the King in default thereof, &c.) refuſe to 
eonfirm and conſecrate within twenty days the perſon ſig- 
nified to them by the King's letters patent, they incur 
a pr emunire. | 

Sixthly, Maintaining the pope's fowwer is made a præmu- 


cute any proceſs, &c. from the ſee of Rome.” Co, © l 
Lit. 12. 68. 130. 3 laſt. 128. Bro. Car. 197. Jenk. 199. 1 
It is clearly agreed, that a perſon attainted in a præ- 
munire can bring no action; neither is it ſafe for any one, 
knowing him to be guilty, to give him any relief. Co. Lit. 
130. | | 
A ſtatute, by appointing that an offender ſhall incur the 
penalty and danger mentioned in 16 Ric. 2. c. 5. does not 
confine the proſecution for the offence to the particular 
proceſs thereby given. 1 Vent. 173. 
It is holden, that the ſtatute of præmunire, which gives 
nire by 5 Eliz. cap. 1. a general forfeiture of all the lands and tenements of the 
Sewventhly, By 13 Eliz. cap. 7. If any one bring into | offender, extends nor to lands in zail, Co. Lit. 1 30. See 
the realm, &c. any ſuperſtitious things, pretended to be poſt diwiſion 4. | : 
hallowed by the biſhop of Rome, Ic. and deliver or offer It bath been adjudged, that a pardon of all miſprifions 
the ſame to any ſubject to be uſed in any wiſe; or if any treſpaſſes, offences and contempts; will pardon a 28 
one receive the ſame 7 ſuch intent, and not diſcover | munire, Cro. Jac. 336, 2 Bultt, 299 
f 8 Z 
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The defendant in a 3remunire muſt regularly appear in 
erſon, whether he be a peer or commonet, unleſs he is 


diſpenſed with by ſome writ or grant for that purpoſe ; 


but in the caſe of Sir Anthony Mildmay, he was allowed to 
plead a pardon to a præmunire by attorney; but it has 
been thought that there was ſome clauſe to this effect in 
the pardon, 3 I. 125. 1 Roll. Rep. 190. 2 Buſfl. 
290. 2 Haul. P. C. 273. a | 

On an indictment of a preamunire, a peer of the realm 
ſhall not be tried by his peers. 12 Co. 92. 

On an information on 6 Geo, 1. c. 18. for ſetting up a 
bubble called the South Sea, it was determined that the 
court was not obliged by that act to give the whole judg- 
ment, as in caſe of a premunine, againſt defendant, but 
only ſuch parts of it as in their diſcretions they ſhould 
think fit; and accordingly a fine of 5/. was ſet on the 
party convicted, and judgment that he ſhould remain in 
priſon during the King's pleaſure. 2 Ld. Raym. 361. 


3. To what time the attainder ſhall relate. 


A perſon being ſeiſed in fee of lands, was indicted for 
a premunire upon 13 Eliz. c. 2. but before conviction be 
made an entail of his lands; and it was adjudged, that 
the attainder ſhould relate to the time of the offence, and that 
was before he entailed the lands, and not the time of the 
judgment which was afterwards ; and the freehold being 
in him at the time of the attainder, ſhall not be deveſted 
without an inquiſition under the Great Seal, Cro. Car. 


123, 172. 


4. To what eſtates the flatute of premunire doth not 
extend, and of the ſuit, Ce. | 


It is ſaid the ſtatute of premunirexdoth not extend to the 
forfeiture of rents, annuities, fairs, &c. or any other he- 
reditaments that are act within the word terre. 3 nfl. 
126. | SY | 
This ſuit need not be by original in B. R. for if de- 
fendant be in cu/todia mareſchalli, the ſuit may be againſt 
him by bill; and defendants cannot be ſued in any other 
court when they are in cuſtodia mareſchal”, And if a de- 
fendant come not at the day, &c. or if he appears and 
pleads, and the iſſue be found againſt him, qr he demurs 
in law, c. judgment ſhall be given, that be. Hall be out 
protection, Fc. 3 Inſt. 124. 

Tenant in tail is attainted in a præmunire, he ſhall for- 
feit his lands only during lift; and afterwards the iſſue in 


tail ſhall inherit. 11 Rep. 56. 


5. Of the King's power as 10 pardbning a præmunire, Tc. 


The laws making offences to be præmunire, it has been 
obſerved, are ſo very ſevere, that they are ſeldom put in 
execution: And notwithſtanding the ftatutes, the King 
may protect and pardon an offender ; for this protection 
is given him by the Jaw of nature. 2 Bulſt. 299. A pre- 
munire is ſaid to be à defence of the crown, and the laws of 
the land, from the tyranny and oppreſſion of the pope's 
juriſdiQtion, &c. The prænunire clauſe in the bubble 
act leaves power in the court to moderate the judgment. 
1 Strange 472. See Pope. | | 

):xpoſitus-Ecclefiz, Is uſed for a church-reve, or 
church-warden. 

P:zpolitus Uillz, Sometimes is uſed for the conſtable 
of a town, or petit-conſtable. Cromp. Furiſd. 205, Yet 
the ſame author, 194. ſeems to apply it otherwiſe; for 
there guatuor homines præpoſiti are thoſe four men, who 
mult appear for every town before the juſtices of the foreſt 
in their circuit. It is ſometimes uſed for an head or chief 
officer of the King, in a town, manor or village, or a 
reeve. See Reeve. Animalia & res inventæ coram ipſo 


(prapofito) & ſacerdote ducenda erant. LL. Edw. Con- 


feſſor. cap. 28. This præpoſitus villæ, in our old records 


does not anſwer to our preſent conſtable, or head-borough 
of a town; but was no more than the 7reeve, or bail;ff 
of the lord of the manor, ſometimes called /erwiens 
villæ. : 

By the laws of Henry the Firſt, the lord anſwered for 
the town where he was reſident; where he was not, his 


— 
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dapifer, or ſeneſchal, if he were a baron: But if u; 
of them could be preſent, then prægeſitus & 5 
unaquaque villa, 1. e. the reeve and four of * 5 4 
Hantial inhabitants were ſummoned. See Dr 2 
Gloſſary io Introduction to Engliſh Hiſtory, pag. 97 wh 
Pꝛaper. See Service and Sacraments. 7 
Pꝛapers of the Church. Vide Common Prayer 
Pzeaching, Every beneficed preacher, reſidino on hi 
be neſice, and having no lawful impediment, ſhah 15 
own cure, or ſome neighbouring church, preach * 4 
mon every Sunday of the year: Andif any beneficed pe 1 
be not allowed to be a preacher, he ſhall procure i 0 
to be preached in his cure by licenſed preachers; and 8 = 
Sunday whereon there ſhall not be a ſermon, he or 1 
rate is to read one of the homilies: No perſon bh ' 
amined and approved by the biſhop, or not liceaſd w 
preach, ſhall expound the Scripture, &c. nor ſhall an 0 
permitted to preach in any church, but ſuch as ap #4 
be authorized thereto, by ſhewing their Vie Fo 
church-wardens are to note in a book the e 
ſtrange clergymen who preach in their pariſh; to which 
book every preacher is to ſubſcribe his name, the da he 


io 


preached, and the name of the biſhop of whom he had li. 


cence to preach, Can. 44, 45, 49. 

If any perſon licenſed to preach, refuſes to conform to 
the eccleſiaſtical laws, after admonition, the licence of 
every ſuch preacher ſhall be void: And if any parſon preach 
doctrine contrary to the word of God, or the articles of 
religion, notice is to be given of it to the biſhop by the 
churchwardens, &c, 80 likewiſe of matters of conten- 


tion and impugning the doctrine of other preachers in the 


ſame church; in which caſe, the preacher is not to be ſuf. 
fered to preach except he faithfully promiſe to ſorbear all 
ſuch matter of contention in the church, until the biſhop 
hath taken farther order therein. Can. 53, 54. 

No miniſter ſhall preach or adminiſter the ſacrament in 
any private houſe, unlęſi in times of neceſſity, as in caſe of 
ſickneſs, &c, on pain of ſuſpenſion for the firſt offence, 
and excommunication for the ſecond ; which laſt puniſh. 
ment is alſo inflicted on ſuch miniſters as meet in private 
houſes, to conſult on any matter tending to impeach the 
doctrine of the church of Eagland. Can. 71, &c. 

Pzeamble, / Prozmium, from the prepoſition ↄræ, be- 
fore, and ambulo, to walk; as to walk before) The be- 
ginning of an act is called zhe preamble ; which is a key to 
the intent of the makers of the act, and the milchicfs 
which they would remedy by the ſame. 

Pꝛe⸗audience. A cuſtom has of late years prevailed of 
granting /etters patent of precedence to ſuch barriſters, 2s 
the crown thinks proper to honour with that mark of 
diſtinction; whereby they are intitled to ſuch rank and 
pre- audience as are aſſigned in their reſpective patents; 
ſometimes next after the King's Attorney-General, but 
uſually next after his Majeſty's counſel then being. Theſe 
(as well as the Queen's Attorney and Solicitor-General) 
rank promiſcuouſly with the King's counſel, and toge- 
ther with them fit within the bar of the reſpective 
courts, but receive no ſalaries, and are not ſworn; there- 
fore are at liberty to be retained in cauſes againſt the 
crown. | 

Pre-audience in the courts is reckoned of ſo much con- 
ſequence, that it may not be amiſs to ſubjoin a ſhort table 
4 the precedence which uſually obtains among the prac- 
titers, 


1. The King's premier Serjeant, (ſo conſtituted by 
ſpecial patent.) 

2. The King's ancient Serjeant, or the eldeſt among the 
King's Serjeants. 

3. The King's Advocate-General. 

4. The King's Attorney General. 

5. The King's Solicitor- General. 

6. The King's Serjeants, 1 

7. The King's Counſel, with the Queen's Attorney # 
Solicitor, 

8. Serjeants at Law. 

9. The Recorder of London. 

10. Advocates of the Civil law. 

11. Barriſters, 


In 


—.— 


* 
7 . 4 
: 1 R E 
\ 


la the court of Exchequer two of the moſt experienced 
barrifters, called the h- man and the 7ub-man, (from 
the places in which they ſit) have allo 4 precedence in 
motions Block, Com. 3 V. 28. Ore 

P:ebend, ( Prebenda) Is the portion which every pre- 
gendary of a cathedral church receives, in right of his place, 
for his maintenance; as canonica portio is properly uſed 
for that ſhare, which every,canon receiveth yearly out of 
the common ſtock of the church. And prebenda is a Te- 
veral benefice rifing from ſome temporal land, or ſome 
church, appropriated towards the maintenance of a clerk, 
or member of a collegiate church, and is commonly named 
of the place whence the profit ariſes, 

Prebenda, ſtrictly taken, is that maintenance which 
daily prebetur to another; but now it ſignifies the profits 
belonging to the church, divided into thoſe portions 
called præbenda, and is a right of receiving the profits for 
the duty performed in the church, ſufficient for the ſupport of 
the parſox in that divine office where he reſides, Decret. tit. 
De Przbend. | | 

The ſpirituality and temporality make a prebend, but 
the ſpirituality is the higheſt and moſt worthy; and a 

erſon is not a complete prebend, to make any grant, Cc. 
before inſtallation and induction. Dyer 221. 

Prebends are ſimple and dignitary. | 

A imple prebend hath no more than the revenue for its 
ſupport ; but a | 

Prebend with dignity hath always a juriſdiction annexed, 
and for this reaſon the prebendary is ſtiled a dignitary, and 
bis juriſdiction is gained by preſcription. | : 

Prebends are ſome of them donative; and ſome are in 
the gift of laymen, but in ſuch caſe they muſt preſent the 
prebendary to the biſhop, and the dean and chapter induQs 
him, and places him in a flall in the cathedral church, and 
then he is ſaid to have locum in choro; at Weſiminſler, the 
King collates by patent, and by virtue thereof the prebend- 
ary takes poſſeſſion, without inſtitution or induction. 2 


Rol. 4br. 356. 


As a prebend is a benefice without cure, &c. a prebend 


and a parochial benefice are not incompatible promotions; 
for one man may have both without any avoidance of the 
firſt: For though prebendaries are ſuch as have 20 cure 
of ſouls, yet there is a ſacred charge incumbent on them 
in thoſe cathedrals where they are reſident, and they are 
obliged to preaching by the canons of the church; and 
it is not lawful for a prebendary to poſſeſs two prebends 
in one and the /ame collegiate church. Rol. Abr. 361. 

Prebendaries are ſaid to have an eſtate in fee-fimple in 
right of their churches, as well as biſhops of their biſhop- 
ricks, deans of their deaneries, &c. 

Corpus prebende, is that which 1s received by a pre- 
bendary above the profits which are always for his daily 
maintenance. Præbenda and probenda were alſo in 
old deeds uſed for proviſions, provand or provender.-— 
Pro equo ſuo unum buſhel avenarum pro præbenda capi- 
enda. Coucher Book in Dutchy-Office, tom. 1. fol. 45. 
Cowell, 

Pꝛebendarp, / Prebendarius) Is he who hath ſuch a 
prebend; ſo called, not a præbenda auxilium & confilium 
epiſcopo, fc. but from receiving the prebend: And if a 
manor be the body of a prebend, and is evicted by 
title paramount; yet the prebendary is not deſtroyed. 
3 Rep. 75- 

There is a golden prebendary of Hereford, otherwiſe 
termed prebendarius epiſcopi, who is one of the the twenty- 
eight minor prebendaries there, and has ex officio the firit 
canon's place that falls; he was anciently confe//arizs of 
the cathedral church, and to the biſhop, and had the of- 
ferings at the altar, whereby, in reſpect of the gold com- 
monly given there, he had the name of golden prebendary. 
Blount, See Black, Com. 1 V. 383. | | 


Pzecariae, Are days works, which tenants of ſome 
manors are bound, by reaſon of their tenure, to do for 
their lord in harveſt; and in divers places are vul- 
garly called bind-days for biden-days, which in the Saxon 
dies precarias ſonat : For biden is to pray or intreat. This 
cuſtom is plainly ſet forth in the great book of the Caf 
toms of the Monaſtery of Battel, tit. Atpelderham, fol. 60, 
Comell, 


| 
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Piecedence, Statute for regulating | precedence of 


lords and other great officers in parliament, 31 Hen. 8. 
c. 10. As to patent of precedence, ſee tit, Pre- audience, 
and Black. Com. 3 V. 28. | 


Pzecedent Conditions, See Black. Com. 2 V. 154. 
Pzecedents, Are authorities to follow in determina- 
tions in courts of juſtice. 


Precedents have always been greatly regarded by the 
ſages of the law: The precedents of the courts are ſaid 
to be the laws of the courts; and the court will not reverſe 
a judgment, contrary to many precedents. 4 Rep. 93. 
Cro. Elix. 65. 
are not conſiderable; precedents without judicial deciſion 
on argument are of no moment; and an extrajudicial 
opinion given ix or out of court, is no good precedent, 
Laugh. 169, 382, 399, 429. | 7 

It has been held, that there can be no precedent in 
matters of equity, as equity is univerſal truth; but, ac- 


cording to Lord Keeper Bridgman, precedents are neceſſary 


in equity 7e find out the reaſons thereof for a guide; and, 
beſides the authority of thoſe who made them, it is to be 
ſuppoſed they did it on great confideration, and it would 
be ſtrange to ſet aſide what has been the courſe for a ing 
ſeries of time. 1 Mod. 307. If a man doubt whether a 
caſe be equitable, or no, in prudence he will determine 
as the precedents have been ; eſpecially if made by men 
of good authority and learning, Bid. 


Precedents maſt be ſhewn by plaintiff for the court to 


go againſt what is generally held. 1 Kb. 47. And 
where precedents are alledged contrary to the opinion of 


the court, a day may be given to produce them. Mod, Caſ. 


199. | 
Precedents in ſome caſes may make an act good, which 
otherwiſe would be void in ſtrictneſs of law: And though 
the forms of writs ought not to be altered, yet precedents 
and conſtant uſage muſt be obſerved. Jerk, Cent. 162, 
172. 

If there be cauſe to alter an ancient precedent of a writ, 
by reaſon of any new ſtatute, c. the curſitors are not to 
keep to the old form, but to alter it as the caſe requires ; 
to prevent abatement of writs, and vexation to the people, 
Trin. 1650. Is 

Lord C. Talbot ſaid, He thought it much better to 
ſtick to the 4nown general rules, than to follow any one 
particular precedent which may be founded on reaſons 
unknown to us. Such a proceeding would confound all 
property. And then citing the caſe of Lady Lanefborough 
v. Fox, as of the flrongeſi authority to the caſe in point, his 
Lordſhip ſaid, that though it had not been in the houſe of 
Lords, he ſhould have thought himſelf bound to go ac- 
cording to the general and known rules of law. Cafes in 
Chan. in Ld. Talbot's time 26, 27. 

It is dangerous to alter old eftabliſhed forms. Caſes in 
Chan, in Ld. Talbot's time 196. See 16 Yin. Abr. tit. 
Precedents. And vide Innowation. 

Pzece partium, Is when a ſuit is continued by the 


prayer, aſſent or agreement of both parties. Stat. 13. 


Kd: bs £ 37» 

Pꝛecept, (Preceptum) Is diverſly taken in law, as 
ſometimes for a command in writing, by a juſlice of peace, 
or other officer, for bringing a perſon or records before 
him; of which there are many examples in the table of 
the Regifter Judicial. And in this ſenſe it ſeems to be 
borrowed from the cuſtoms of Lombardy, where praceptum 
ſignifieth /cripturam vel inflirumentum, Hotom. in verb. 
Feudal. & lib. 3. Commentar, in libros feudor, in præſu- 
tione. Sometimes it is taken for the provocation, where- 
by one man incites another to commit a felony, as theſt, 
murder, c. Staundf. Pl. Cir. 105, Bradton, lib. 3. 
tradt. 2. cap. 9. calls it praceptum or mandatum, Whence 
we may obſerve three diviſions of offending in murder, 


præceptum, fortia, conſilium; præceptum being the inſtiga- 


tion uſed beforehand ; for77a the aſſiſtance in the fact, as 
io help to bind the party murdered or robbed ; confilinm, 
advice either before or in the fact. The Civilians uſe 
mandatum in this caſe, Covell. 

Precept of election to parliament, ſee Black. Com. 1 J. 
177. b 

Pze-contraif, (mentioned in ſtat. 2 C 3'E7, 6. e. 2 3.) 
Is a contract made before another contract, but hath re- 


latiog 


2 Lil. Abr. 344. But new precedents 
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lation eſpecially to marriage, ſee Black. Com. 1 V. 


434. 8 

Dꝛedial tithes, [ Decinæ prediales) Are thoſe which 
are paid of things ariling and growing from the ground 
only, as corn, hay, fruit of trees, and ſuch like. 2 £9. 6. 


13 See 1%. 049. and Black, Com. 2 V. 24. See 


T ithes. 

Pꝛe⸗emption, { Pre- emplio, Signiſies the firſt buying 
of a thing; and it was a privilege allowed the King's 
Purveyor, to have the choice and firſt buying of provi- 
ſions for the King's houſe. 12 Car. 2. c. 24. See Pour- 
weyance. 5 

Diegnancp, (Plea of.) Where a woman is capitally 
convicted, and pleads her pregnancy, though this is no 
cauſe to ſtay the judgment, yet it is to reſpite the execu- 
tion till ſne is delivered. This is a merey dictated by the 


law of nature, in favorem prolis; and therefore no part 


of the bloody proceedings, in the reign of Queen Mary, 
hath been more juſtly deteſted than the cruelty, that was 
exerciſed in the iſland of Guern/ey, of burning a woman 
big with child: For when, through the violence of che 


flames, rhe infant ſprang forth at the flake, and was pre- 
ſerved by the by-ſtanders, after ſome deliberation of the 


prieſts who aſſiſted at the ſacrifice, hey caſt it again into 


the fire As A YOUNG HERETICK. A barbarity which 
they never learned from the laws of ancient Rome; 
which directs, with the ſame humanity as our own, 
& quod pregnantis mulieris damnatæ pæna differatur, 
« quoad pariat:” Which doctrine has alto, prevailed in 
England, as early as the firſt memoiials of our law will 


reach. 


In caſe this plea be made in ſtay of execution, the judge 
muſt direct a jury of twelve matrons, or diſcreet women, 
to enquire the fact: and if they bring in their verdict 
quick with child (for barely avith child, unleſs it be alive 
in the womb, is not ſufficient) execution ſhall be ftaid 
generally till the next ſeſſion; and ſo from ſeſſion to ſeſ- 
nion, till either ſhe is delivered, or proves by the courſe 


of nature not to have been with child at all. 


But if ſhe once hath had the benefit of this reprieve, 
and beep delivered, and afterwards becomes pregnant 
again, ſhe ſhall not be intitled to the benefit of a farther 
reſpite for that cauſe. For ſhe may now be executed be- 
fore the child is quick in the womb; and ſhall not, by 
her own incontinence, evade the ſentence of juſtice, 
Black. Com. 4 V. 387, 8. 

Pꝛemiſſes, Is that part in the beginning of a deed, the 
office of which is toexpreſs the grantor and grantee, and 
the land, or thing granted or. conveyed. 5 Rep. 55. 

No perſon, not named in the premiſſes, can take any 
thing by the deed, though he be afterwards named in the 
habendum, becauſe the premiſſes of the deed makes the pift ; 
therefore when the lands are given to one in the premiſſes, 
the Hhabendum cannot give any ſhare of them to another, 
becauſe that would be to retract the gift made, and con- 


ſequently to make a deed repugnant in itſelf; thus for 


inſtance, If a charter of feoffment be made between A. of 
the one part, and B. and D. of the other part, and 4. 
gives lands to B. babendum to B. and D. and their heirs ; 
D. takes nothing by the habendum, becauſe all the lands 
were given to B. conſequently D. cannot hold thoſe lands 
which are given before to another; but in this caſe, if 
the habendum had been to B. and D. and their heirs, zo 
the uſe of B. au D. this had been a good limitation of a 
uſe, conf quently te flatute of uſes would carry the poſſeſſion 
to the uſe, and H. and D. thereby become joint-tenants. 
Co. Lit. 8. . 0 Cm op br M HN 
Abr. 65. Cro. Fac. 564. Cro. Eliz. 58. 13 Co. 54. 
Paph 126. | 

It lands be given to a huſband, habendum to him and his 
wife, and tothe neirs of their two bodies, the wife takes 


nothing, becauſe ſhe was not mentioned in the premiſſes; | 


therefore ſhall take nothing of that which was before 
given intirely to her huſband, 2 Rol. Abr. 67. 

But there are four exceptions to this rule; 1. If lands 
be given in frank-marriage, the woman who is the cauſe 
of the gift may take by the habendum, though ſhe be not 
named in the premiſſesz as if lands be given to F. S. Ha- 
bendim maritagium una cum the woman who is daughter of 
tue donor; this is a good eſtate in frank-marriage to them 


that the wife ſhould take. Co. Lit. 21. Plaue 


both; becauſe, the gift being totally on h | 
is neceſſary to the creation of the ar Ret "gy 4 Tn 


Cro. Jae 454. 22 I 2 2 Rol. Abr. 67. 158, 
2. In grants of copy of court roll; as If 
ſuttenders to his lord, without limiting Bag. 9 


then the lord grants it in this manner; J. S. cepit 4. 


domino, habendum to the ſaid J. S. and his wi 
heirs of their bodies he this is a 3 - 
in the wife; for theſe cuſtomary grants, that are 8 
purſuance of a former ſurrender, are conſirued acc 4 
to the intention of the parties, as wills are; beſides, 4 
cuſtom of the manor is the rule for the expoſition of fb ” 
of grants, and in many manors ſuch form is uſual, * 1 
125, 126. Cro, Fac. 434. 2 Rol. Abr. 67. Cy, Eli, 
323. | 

3. A man not named in the premiſſes ma 
eſtate zn remainder by limitation is the rag T R "1 
Abr. 68. Hob, 313. Cro. Jac. 564. an 

4. In wills; for if a man deviſes lands to J. F. 345 
dum to him and his wife, this is a good deviſe zo he og 
becauſe, in conſtruction of wills, the intention of hs 
deviſor is chiefly regarded ; and wherever that Yak 
itſelf it ſhall take place, though it be not expreſſed in 
thoſe legal forms that are required in conveyances exe. 
cuted in a man's life-time. Ploavd. 158, 414. 2 Ry 
Abr. 68. See Black. Com. 2 V. 298. 4 
 Pzemium, / Premium) A reward: Amongſt merchants 
it is uſed for the money the enſured gives the enſurer for 
enſuring the ſafe return of any ſhip or merchandize, $4 
19 Ca... &.4. 
| Pzender, Is the power or right of taking a thins be. 
fore it is offered; from the French prendre, i, e. accipert: 
it lies in render, but not in prender. Rep. 1. Sir Jobs 
Peter's caſe, 

Pꝛender de Baron, Signifieth literally to take an 


| huſband; and it is uſed for an exception to diſable 3 


woman from purſuing an appeal of murder, againſt one 
who killed her 3 huſband, S. P. C. lib. : c. wy 
Pzepenſed, ( Prægenſus Forethought ; as prepenſid 
Malice is Malitia Præcogitata; which makes killing, mur- 
der; and when a man is lain on a ſudden quarrel, if 
there were malice prepen/ed formerly between the parties, 
it is murder, or as it is called by the ſtatute prepen/ed Mur- 
der. 12 H. 7. c. 7. z Inft, 51. See Murder, 
Pzezogative, (from pre, ante, and rogare, to aſk or 
demand) Is a word of large extent, including all the 
rights which by Taw the King hath, as chief of the 
Commonwealth, and as intruſted with the execution of 
the laws. 4 New Abr. 149. See Stamf. Prerog. c. l. 
Co. Lit. go. 
The nature of our conſtitution is that of a /inited m- 
narchy, in which the /egi/lative power is lodged in the 
King, Lords, and Commons; but the King is intruſted 


with the executive part, and from him all juſtice is ſaid 


to flow ; hence he is ſtiled the head of the Common- 
wealth, ſupreme governor, parens patriae, Ce. but fill 
HE IS TO MAKE THE LAW OF THE LAND THE RULE 
OF HIS GOVERNMENT; THAT BRING THE MEASURB 
AS WELL OF HIS POWER, AS OF THE SUBJECTS ogg. 
DIENCE : for as the law aſſerts, maintains and provides 
for the ſafety of the King's royal perſon, crown and 
dignity, and all his juſt rights, revenues, powers and 


prerogatives; ſo it likewiſe declares and aſſerts the rights 
and liberties of the ſubject. 1 And. 153. Co. Lit. ig, 


75. 4 Co. 124. 4 New Abr. 149. 

Hence it hath been eſtabliſhed as a rule, that all pre 
rogatives muſt be for the advaxtage of the people, otherwiſe 
they ought not to be allowed by law. Moor 672. 999% 
P. C. 75. 4 New Abr. 149. : 

The rights and prerogatives of the crown are in mol 
things as ancient as the law itſelf; for though the fit 
17 Ed. 2. c. 1, commonly called the ſtatute De pron” 
gativa Regis, ſeems to be introductive of ſomething nes, 
yet for the molt part 17 is but a collection of certain pr 
tives that were known law long before: As that the King! 
wardſhip of lands held in capite, did attract the - 
of land held of others; that the grant of a mann - 
not paſs an advowſon appendant, unleſs named ; _— 
King hath a right to eſcheats, wrecks, royal ion. 


4 5 —— n ; 4 r * Re 
7 g . 


mary others which were ancient prerogatives of the 
crowu. Bendl. 117. 2 Inſt. 263, 496. 10 Co. 64. 
4 New Abr. 149. | AN 


1. Of rhe commencement of the King 7 reign „ and bis pre- 


rogati ve as univerſal occupant. | 
2. Of the King's prerogative in eſcheats; in ſeas and 
navigable rivers ; in ſwans and fiſh; in beacons and light- 
houſes ; in wreck; in coins and mints; in derelict goods, 
and in waifi, firays and treaſure trove, 
3. Of the King's prerogative over the perſons of bis 


ſubjetts, in reſtraining them from going abroad, and eom- 


manding them to return home. | | 
. Of the King's prerogative in relation to Civil and 
Ecclifraftical juriſdiction in. creating «fficers, and making 


zwar and peace. | | 
5. Of the King's prerogative in relation to his debts, 


1. Of the commencement of the King's reign, and his pre- 


rogative as univerſal occupant. 


On the death or demiſe of the King, his heir is 7hat 
moment inveſted with the regal power, and commences 
his reign the ſame day his anceſtor dies ; whence it is 
held as a maxim, that 2% King never dies, 7 Co. 12. 
in Calvin's caſe, 6 Co. 27. 7 Co. 30. See Perpetuity 
of the King. | ; | : | 

The King is a political entity: a corporation, not ſub- 
ject to natural death, though the body of this or that per- 
ſon, holding and exerciſing the kingly office, is, like all 
other bodies, ſubject to diſſolution, 

N. B. Diſcontinuance of proceſs by demiſe of the. 
King, ,is remedied by ſtatute, Eb 

It may not be improper here to explain another maxim 
in law, wiz. ©* That the King can do no wrong :” 
The King cannot miſuſe his power without the advice of 
evil counſellors, and the aſſiſtance of wicked miniſters, 
Theſe men may be examined and puniſhed. The con- 
ſtitution hath provided by means of indidtments and parlia- 
mentary impeachments, that no man ſhall dare to aſſiſt the 
crown in contradiction to the laws of the land. But it is at 
the ſame time a maxim in thoſe laws, that the King himſelf 
can do no wrong; ſince it would be a great weaxneſs and 
abſurdity in any ſyſtem of poſitive law, to define any 


poſſible wrong without any poſſible redreſs. Black. Com. 1 


V. 244. | 
| 4 author's ſentiments as to the exertion (on par- 
ticular occaſions) of the inherent (though latent) powers 
of ſociety, which no climate, no time, no conſtitution, 
no contract can ever deſtroy, or diminiſh. | 
N. B. He is treating of the glorious revolution. Com. 
1/. 245. And ſee tit, Oppreſſion of the Crown, 
But, to proceed, as to the King's prerogative, Oc. 
With. reſpe& to the deſcent of the crown, the rules of 
deſcent are the ſame with thoſe that govern private in- 
heritances, except only as to the rule of peſſſſio fratris; 
which does not hold in the deſcent of the crown or its 
poſſeſſions ; Neither is half blood any impediment in 
ſuch caſe; for the brother of the half blood ſhall be pre- 
ferred to the fiſter, in the enjoyment of the crown, as the 
molt capable of the two, by the advantage and preroga- 
tive of his ſex, | 
Therefore, if the King hath iſſue a ſon and a daughter 
by one venter, and a ſon by another venter, and pur- 
chaſes lands and dies, and the eldeſt ſon enters, and dies 
without iſſue, the daughter ſhall not inherit thoſe lands, 
nor any other fee-ſimple lands of the crown, but 75 
younger brother ſhall have them together with the crown. 
Co. Lit. 15. 6. 8 | | 
As the King commences his reign from tbe day of the 
death of his anceſtor, it hath been held, that compaſſing 
his death before coronation, 'or even before proclamation, 
is compaſſing of the King's death avirbin the ſtatute of 25 
Ed. 3. ft. 5. c. 2. he being King preſently, and the 
proclamation and coronation only honourable ceremonies 
for the further notification thereof. 3 Inſt. 7. 1 Hale's 
Hiſt, P. C. 101. 
Every King for the time being in the a&ual poſſeſſion 
of the crown, is a King within the intention of the above- 
mentioned ſtatute; for there is a neceſſity that the realm 


? 
* . . 
; ; | F 
* F% : 


laws are to be adminiſtered; and the King in poſſeſſion; 
being the only perſon who either doth or can adminiſter 
thoſe laws, muſt be the on perſon who hath a right to 
that obedience which is due to him who adminiſters thoſe 
laws; and ſince by virtue thereof he ſecures. to us our 
lives, liberties and properties, and all. other advantages 
of governtnent, he may juſtly claim return of duty; al 
legiance and ſubjection. 1 Hawk. P. C. 35. 
All judicial acts done by Henry the Sixth, while he was 
King, and alſo all pardons of felony and charters'of deni- 
zation granted by him, were valid; but a pardon made 
by Ed. 4. before he was actually King, was void even 
after he came to the crown. I Hawk, 366. 
The right heir of the crown, during ſuch time as the 
uſurper is in plenary poſſeſſion of it, and no poſſeſſion 


| thereof in the heir, is net a King within this act; as was 


the caſe of the houle of York, during the plenary poſ- 
ſeſſion of the crown in Her. 4, Hen. 5. Hen. 6. But if 
the right heir had once the poſſeſſion of the crown, as 
King, though an uſurper had got the poſſeſſion thereof, 
yet the other continues his ſtile, title and claim thereto, 
and afterwards re-obtains the full poſſeſſion thereof; a 
compaſſing the death of the rightful. heir, during that 
interval, is compaſling of the King's death within this act 
for he continued a King ſtill, 9% in poſſeſſion of his 
kingdom; which was the caſe of Ed. 4. in that ſmall in- 
terval wherein Hen. 6. re-obtained the crown; and the 
caſe of Ed. 5. notwithſtanding the uſurpation of his uncle 
Rich. 3. 1 Hal. Hiſt. P. C. 104. i 

King Car. 2. was King de fa#o as well as de jure, from 
his father's death; therefore all thoſe who acted againſt 
and kept him out of poſſeſſion, in obedience to the powers 
then in being, were traitors. Keeling 14, 15. 1 Keb. 
315. No perſon was in poſſeſſion of any ſovereign power 
known to our laws. 1 Hawk. P. C. 36. 3 

By the 1 M. . 3. c. 1. /. 3. The kingly office of 
this realm, and all prerogative, royal power, authorities, 
and juriſdiction thereunto annexed, being inveſted in 
either male or female, are as abſolutely inveſted in the one 


as the other,” 
Buy iV. & M. f. 2. c. 2. , 9. Every perſon who 
ſhall be reconciled to, or hold communion with, the ſee 
or Church of Rome; or ſhall profeſs the popiſh religion ; 
or ſhall marry a papiſt, ſhall be incapable to inherit or 
enjoy the crown, and in ſuch caſe the people ſhall be 
abſolved of their allegiance, and the crown thall deſcend. 
to ſuch perſons, being prote/tants, as ſhould have in- 
herited the ſame, in caſe the perſon ſo reconciled, c. 
were dead,” | ” 
And by /##, 10, *©* Every King and Queen, who ſhall 
come to and ſucceed in the crown, ſhall, on the fit day 
of the meeting of the firſt parliament, next after coming 
to the crown, litting in the throne in the houſe of peers, 
in the preſence of the lords and commons, or at the. 
coronation, before ſuch perſon as ſhall adminiſter the coro- 
nation oath, at the time of taking the oath, (which ſhall 
firſt happen) make, ſubſcribe and repeat the declaration 
mentioned in the ſtatute 30 Car. 2. fat. 2. for preſerving 


from ſitting in either houſe of parliament,” 
ſently, and cannot be avoided by him, either during his 


to govern the kingdom, . ſhould never be conſidered as a 
minor incapable of governing his own affairs. Dyer 209. 
pl. 22. Plowd. 20g. Co. Lit. 43. 5 Co. 27. Raym. 90. 

The King by law is aniverſal occupunt, and all property 


that he partitioned it out in large diſtricts to the great 
men who deſerved well of him in the wars, and were 


hath the direct dominion ; and all lands are holden me- 


154. 1 Bendl, 237. Seld. Mare Clau/”. | 
If the ſea leaves any ſhore by the water ſuddenly fall. 

ing off, ſuch dereli& lands belong to the King; but if a 

man's lands lying to the ſea are increaſed by inſenſible 


| ſhould have a King, by whom and in whoſt names the 
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the King's perſon and government, by diſabling papiſts 


The King, as King, cannot be a minor; ſo that grants, 
leaſes, Sc. made by him, though under age, bind pre- 


minority, or when he comes of age; for the politic rules 
of government have thought it neceſſary, that he who is 


is preſumed to have been originally in the crown; and. 
able to adviſe him in time of peace. Hence the King 


diately or immediately from the crown. Co. Lit. 1, Dyer 
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by, * „they belong to the ſoil adjoining. Dyer 326. 
2 e | y 1 * 

So, if a river, ſo far as there is a flux of the ſea, leaves 
its channel, it belongs to the King; for the Eagliſb ſea 
and channels belong to the King; and, having never di- 
ſtributed them out to ſubjects, he hath a property in the 


' ſoil, 2 Rol. Abr. 170. 


But if a river, in which there is no tide, ſhould leave 
its bed, it 3 to the owners on both ſides; for they 
have in that caſe the property of the ſoil; this being no 
original part or appendix to the ſea, but diſtributed out 


as other lands. 2 Rol. Abr. 170. 


If land be drowned, and ſo continue for years; if it be 


after regained, every owner ſhall have his intereſt again, 


if it can be known by the boundaries. 8 Co. Sir Francis 
Barrington's caſe, 

It is ſaid, that there is a cuſtom in Lincolnſhire, That 
the lords of the manors ſhall have derelict lands; and 
that as ſuch it is a reaſonable cuſtom; for if the fea waſh 
away the lands of the ſubject, he can have no recom- 
pence, unleſs he ſhould be intitled to what he regains 


from the ſea. 


2. Of the King's prerogative in eſcheats ; in ſeas and 
navigable rivers; in ſwans and fp; in beacons and light- 


houſes ; in wreck; in coins and mines; in derelict goods, and 


in waifs, flrays and treaſure trove. 


An eſcheat may be either per defectum ſanguinis, or per 


delifum tenentis; but it is ſaid, That in caſe of an ar- 


tainder of felony, the eſcheat to the lord is pro defectu 


tenenbis; and the not deſcending, the conſequence of the 


corruption of the blood; but in caſe of zreaſo, the lands 
come to the crown as an immediate forfeiture, and not as 
an eſcheat. Co. Lit. 13, 92. Godb. 211. ; 

If the King's tenant dies without heir, the lands ſhall 
eſcheat and revert again to the crown; but the lands 
holden of any other lord ſhall, for want of heirs of the 
tenant, eſcheat to the lord. 2 Inf, 34. Kelw. 104, 2 
Rol. Rep. 251. 4 Inft. 224. 

If lands be held of the King, as of an honour come to 
him by à common e/cheat, as the tenants dying without heir, 
or committing felony, theſe lands are part of the honour ; 
otherwiſe if forfeited for treaſon, for then they come to 
the King by reaſon of his perſon and crown ; and if he 
grants them over, &c. the patentee ſhall hold of the 
King in chief. 2 If. 64. 3 

It was found by ſpecial verdict, That the prior of Mer- 
tin was ſeiſed of a houſe in Southwark, held of the arch- 
biſhop of Canterbury, as of his borough of Southwark ; 
and 30 Hen. ſurrendered it to Hen. 8. who granted it 
and other lands to J. S. and his heirs, to hold of him 7» 
libero burgagio, by fealty, for all ſervices and demands, 
and not in capite; and afterwards Queen Mary granted 
the manor and borough of Southwark to the mayor and 
commonalty of London; and the tenant of the meſſuage died 
without iſſue; and the queſtion was, whether Queen 
Eliz. or the patentees of the borough ſhould have the 
eſcheat; and adjudged for the Queen; for the firſt pa- 
tentee of the meſſuage held it of the Queen in ſocage in 
capite, as of a ſeigniory in groſs; and the words in libero 
burgagio are meerly void; for the land out of the borough 
cannot be held in libero burgagio ; and there ſhall not be 
ſeveral tenures, for one tenure was reſerved by the King 
for all; therefore of neceſſity it ſhall be a tenure in ſocage 
of the King. Cro. Eliz. 120. X 

The King hath the ſovereign dominion in all ſeas and 
great rivers, which is plain from Selden's account of the 
ancient Saxons who dealt very ſucceſsfully in all naval 
affairs; therefore the territories of the Engliſh ſeas and 
rivers always reſided in the King. Seld. Mar. CI. 251, 
tc. 1 Rol. Abr. 168, 169. 1 Co. 141. 5 Co. 106, 

And as the King hath a prerogative in the ſeas, ſo 
hath he likewiſe a right to the fiſhery and to the ſoil; ſo 
that if a river as far as there 1s a flux of the ſea leaves 
its channel, it belongs to the King. Dyer 326. 2 Rel. 
Abr. 170. 

Hence the Admiralty court, which is a court for all 
maritime cauſes or matters ariſing on the high ſeas, is 
deemed the King's court, and its juriſdiction derived 


his ſubjects from pirates, Wc, 10 Co. 141, | 


957. 80s. . 


PAR. 
1 


ftom him who protects his ſubjes fro bine 
vides for the ſecurity of trade and — * 


Molloy 66. 142. 
From the King's dominion over the ſea ; 

that the King, as protector and dh of , v 

might before any ſtatute made for commiſſions 4. © leay 


provide againſt inundations by lands, banks Ec. and 
5 * al 


that he had a prerogative herein as well as in defend; 

ing 

But notwithſtanding the King's prerogative in c. 

navigable rivers, — it res, bay . Ir 
ſubject may fiſh in the ſen ; which bring @ marr fn 
right, and the means of livelihood, and for the * 
the commonwealth, cannot be reſtrained by g ler of 
ſeription. 8 Ed. 4. 18, 19. Bro. Cuſtom, 46, * 


| Bar. 1 Mod. 105. 2 Salk. 637. 


Alſo it is held, that every ſubject of com 5 
fiſh with lawful nets, Cc. 1 eee po Other 
as in the ſea; and the King's grant cannot Tay " 
thereof; but the crown only has a right to 3 
and that the King only may grant. 6 Nd. 73. 1 bal. 

The King, as a perpetual ſign and achnowledew . 
dominion of the ſeas, 1 mes creatures ny i 
under the denomination of royal creatures, as ſwans = 
72 1 whales; all which are natives of ſeas and rivers 

It is clearly agreed, that the king only has a 
in beacons and light-houſes, a hs — 2 
ſuch, and in ſuch places as will be moſt convenient 10 
the ſafety and preſervation of ſhips, mariners and navi 8 
tion; allo it ſeems to be the better opinion, that this qt 
ing for the public utility, and one of the prerogaties 
that he is intruſted with for the ſafety of the whole realm 
he may erect ſuch beacon, Cc. as avell in the fail of a fob 
Jed as in that of the crown; and that he may do this 
without the ſubjeas conſent, 4 Inſt, 148. 12 Co, 13, 
Carter 90. 2 Keb. 114. 3 Inſt, 204. 

Alſo it is clear, that the ſubje& hath not any power to 
erect any ſuch beacon, Cc. without the King's licence 
and authority for that purpoſe. See the authorities ura 
and Carter go. | 

But by the 8 Eliz. it is enatted, © That the maſter, 
wardens and afliftants of the Trinity houſe of Deptford 
Strand, may erect ſuch beacons, marks and figns for the 
ſea, as to them ſhall ſeem meet; whereby dangers may 
be avoided, and the ſhips betrer come to their ports; 
and all beacons, marks and figns fo erected, ſhall be 
maintained at the charges of the maſter, wardens and 
aſſiſtants.“ 

By the Common law the King hath an undoubted right 
to wrecks; and his prerogative herein 1s founded on the 
dominion he has over the ſeas; and being ſovereign there- 
of and protector of ſhips and mariners, he is intitled to 
the derelict goods of the merchant; which is the more 
reaſonable, as it is a means of preventing the barbarous 
cuſtom of deſtroy ing perſons who in ſhipwrecks app-vach 
the ſhore, by removing the temptations to inhumaniiy, 
Gro. Fur. Belli 117, 132, 141. 2 Inft, 167. Mali 237. 
Moor 224. 

The King hath a prerogative in, and is intitled to, all 
royal mines of gold and ſilver, and treaſures of gold and 
ſilver hid in the earth; and is intruſted with the coinage 
and making money current; and he alone can bring tis 
treaſure of any conquered country into uſe, by coin 
them into his money; and this prerogative is lodged in 
the King as he adminiſters juſtice to all ; therefore the 
regulation of that which is the common fandard and nta · 
fare of commerce is committed to his care. Dav. 19. 
2 Rol. Abr. 166. 1 Co. 146. 5 Co. 114. 

Alſo this prerogative is given to the King as a neceſſary 
conſequence of the power of war and peace; for there 
can be no war without the expence and confumprion \ 
treaſure. Plowod. 315. W 

Beſides, if any other perſons had power of mines 0 
gold and ſilver, they might by theſe immenſe ours 
grow too formidable, and wreſt that authority from | 
King which was depoſited in his hands only. Plow. om : 

All dereli& goods, and in vh/c6 no man hath a proper)» 


belong to the King as well as derelict _ _— , 
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 traparockial tithes, tho things of an eccleſiaſtical nature, 
Bro. tit. Prerog. pl. 12. 2 Vent. 267, 8. 5 C. 18. 
2 Inſt. 646. 1 an r JM 
So if a perſon dies inteſtate, and without kindred, his 
ds belong to the King; and herein the uſual courſe 
is ſaid to be for a perſon to procure the King's letters pa- 
tent, and then the ordinary admits the patentee to ad- 
miniſtration. 1 Salk, 37. a4 nom t/612 
As to goods waived, theſe belong to the King, and are 
in him without any office; becauſe he property is not in any 
Body, therefore by public agreement is put out of the finder, 
in whom it was by the ſtate of nature, and is veſted in 
the King, in recompence for his trouble in the execution of 
Ju ice. 5 Co. 109. 5 OY : : 
But at the Common law, the owner purſuing the felon, 
and the felon waiving the goods, the owner may retake 
them; alſo upon an appeal of felony, the owner is in- 
titled to a writ of reſtitution ; and as a faither encou- 
ragement for the proſecution of felons, by the 21 H. 8. 
c. 11. it is provided, that if the party comes in as evi- 
dence on the indictment, and attaint the felon, he ſhall 
have a writ of reſtitution awarded by the judge of aſſiſe. 


4 New Abr. 164. 


3. Of the King's prerogative over the perſons of his ſub- 
jets, in reſtraining them from going abroad, and commanding 
them to return home. 


All perſons born in any part of the King's dominions 
and within his protection are his ſubjects, and alſo thoſe 
born in Treland, Scotland, Wales, the King's plantations 
or on the Engliſh ſeas; who by their birth owe ſuch an 
inſeparable allegiance to the King, that they cannot by 
any act of theirs renounce or transfer their ſubjection to 
any foreign prince. 7 Co. 1, &c. Calvin's caſe. Molloy 
370. Co. Lit. 129. Dyer 300. See Aliens, | 

All the ſubje&s of a foreign prince coming into Eng- 
land, and living under the protection of our King, may, 
in reſpe& of that local ligeance which they owe him, 
be guilty of high treaſon, and indicted that they contra 
dominum regem (the words naturalem dominum ſuum being 
omitted) did compaſs &c. contra ligeantiæ ſue debitum ; 
and it is ſaid, that even an ambaſſador committing trea- 
ſon againſt the King's life, may be condemned and exe- 
cuted here, and that for other treaſons he ſhall be ſent 
home. 3 Inſt. 4, 5. Dyer 145. Salk. 630. 1 Hawk, 
P. C. 35. 1 Hal. Hiſt. P. C. 59. 

But aliens who in an hoſtile manner invade the king- 
dom, whether their King were at war or peace with 
ours, and whether they come by themſelves, or in com- 
pany with Eng/ifþ traitors, cannot be puniſhed as traitors, 
12 ſhall be dealt with by martial law. 1 Hawk, P. 

« 35s | 0 
If the King makes a new conqueſt of any country, 
the perſons there born are bis ſubjects; for by ſaving the 
lives of the people conquered he gains a right and pro- 
perty in ſuch people, and may impoſe on them what 
laws he pleaſes, Dyer 224. Vaugb. 281. | 

But until ſuch laws given y the conquering prince, 
the laws of the conquered country hold place ; (unleſs 


where theſe are contrary to our religion, 6r enact any | 


thing that is malum in je, or are ſilent;) for in all ſuch 
caſes the laws of the conquering country prevail. 2 P. 
Will. 75, 76. 4 | 
If there be a new and uninhabited country found 
out by Engliſb ſubjects, as the law is the birth-right of 


every ſubject, ſo wherever they go they carry their laws 


with them, therefore ſuch new found country is to be 
governed by the laws of England; tho' after ſuch country 
is inhabited by the Engliſh, acts of parliament made in 
England, without naming the foreign plantations, will not 
bind them. 2 P. Will. 75, 2 Salk 411. | 

By the Common law every ſubje& may go out of the 
kingdom for merchandize or travel, or other cauſe, as 
he pleaſes, without any licence for that purpoſe; this 
appears from the ſtatute 5 R, 2, cap. 2. made to re- 
ſtrain perſons paſſing out of the realm, but excepts 
lords, great men and notable merchants; as alſo. by 
the ſtatute 26 H. 8. cap. 10. which gave power to the 
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t 2s as dt ns B84 4 ; Arman © 4 1 0 ep nig 
| King during his life- 7 refrais perſons from tradigg fo 
certain countries; which acts had been vain and idle; 
if the King by his prerogative might have done it. F. 
N. B. 85. Dyer 165, 296. 2 Rol. Rep. 12. 3 Mod. 


But notwithſtanding this general liberty allowed by 
the Common law, it appears plainly that the King by his 
prerogative, and without any help of an act of parlia- 


131. Stil. 442. 


ment, may pcohibit his ſubjects from going out of the 


realm; but this muſt be by ſome exprgſ prohibition; 
as by laying on embargoes, which can be only done in 


from the words Quamplurima nobis & coronæ nofire præ - 
judicialia ibidem proſequi intendis, appears to be a fate writ, 
tho? it is never granted univerſally, but to reſtrain a par- 
ticular perſon, on oath made that he intends to go out 
of the realm; indeed Firzherbert ſays, that the King 
may reſtrain his ſubjects by proclamation; and aſſigus as a 
reaſon, for it, that the King may not know where to find 
his ſubject, ſo at, to dirett a writ to him. 12 Co. 33. 11 
Co. gz. Fitz. N. B. 89, 2 Inſt. 54. 225 ; 
As the King may reſtrain any of his ſubjects from going 
abroad, in like manner he may command them to return 
home; and diſobeying a privy ſeal for this purpoſe is the 
higheſt contempt. = 
iſt, It is a diſobedience to the command of the King 
himſelf directed to the party. | 22 
zdly, The command is, that he ſhall return upon his 
faith and allegiance, which is the ſtrongeſt compulſion 
that can be uſed. "5% | 
3dly, The thing required by the King is the prin- 
cipal duty of a ſubject, viz. to be at the ſervice of his 
King and country. Dyer 128. b. Lane 44. Moor 10g. 


3 Inſt. 179. DOE E 
The puniſhmeat for this offence 1s, /cizing the party's 


eftate till he return; and of this there are many intltances 
in our books. And when he does return he ſhall be fined 
1 Hawk, P. C. 59, 60. 1 

William de Brittain in the 19 of Ed. 2. refuſing to re- 
turn on the King's writ, his goods and chattels, lands 
and tenements, were ſeiſed into the King's hands; ſo 
in the caſe of Edward of Woodflock, Earl of Kent, in the 
ſame reign. Dyer 128. 6. 


of Suffolk, they obtained a licence from Q. Mary to go 
out of the realm, under pretence of recovering debts as 
executors to the Duke; when in reality it was on account 
of the religion eſtabliſhed by Queen Mary, and living 
with other fugitives under the protection of the Palſgrave 
of the Rhine in Germany, who was an eminent Calvini/, 
were ſent to by privy ſeal; but the meſſenger, in en- 
deavouring to ſerve them with his letters, being ob- 
ſtructed and abuſed by their attendants, a certificate was 
made of this, and their lands and tenements ſeized: 
Dyer 176. Tenk. Cent. 220. a ö 
So in the caſe of Sir Francis Engleſield, who departed 
the kingdom on a licence obtained for three years; but 
not returning at the expiration of the three years, a privy 
ſeal was ſent to him by Queen Zlizaberh, which he not 
obeying, and this matter being certified into Chancery by 


the Queen, under her ſign manual, his lands and tene- 


ments were ſeiſed in the fifth year of her reign by virtue of 
a commiſſion under the Great ſeal, 1 Leon. 9. Moor 109. 
1 And. 95. 8. C. See allo 7 Co. 18. Poph. 18. 4 
Leon. 135. K Sane e 

So in the caſe of Sir Robert Dudley, who, intending to 
travel, obtained a licence from James the Firſt to go to 
Venice; but before his departure he by indenture inrolled 
for valuable conſideration, as Was expreſſed in the deed 
(but none paid) conveyed the manor of Killing worth with 
other lands to the Earl of Nottingham and others in fee, 


with a provi/o, that on tender of an angel of gold all 


ſhould be void; and with a covenant on the part of the 
bargainees that -they-ſhould+ make all ſuch eſtates as the 
ſaid Sir Robert ſhould appoint; the bargainees were not 
parties to the deed, nor had they notice of it 'till ſome- 
time after; but afterwards they made a leaſe to Sir Robert 
Lee, to the intent that Lady Dud/ey ſhould take the pro- 


fits of part of the premiſſes for ted years, if their eſtate 


Con- 
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So in the caſe of one Bartue, who married the Dutcheſs 
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continued ſo long unrevoked. The King, hearing that 
Sir Robert had been guilty of ſome bad practices beyond 
ſea, in the fifth year of bis reign ſent his Privy ſeal to him, 


which he not obeying, the great queſtion in this caſe was, 


Whether thoſe lands thus conveyed were forfeited; and ad- 
judged that they were, the conveyance being fraudulent 
as to the King. Lane 42, Ge. | | 

In theſe caſes it hath been held, that the King hath 
only an intere/# in the offender's lands, ill be return; and 
that his reſtoring them is not a matter of grace but of 
right. Lane 48. 15 


4. Of the King's prerogative in relation to Civil and Ec- 
clefiaſiical juriſdiction; in creating officers, and making war 
and peace. | f 


All juriſdiction exerciſed in theſe kingdoms that are 
in obedience to cur King, is derived from the crown; 
and the laws, whether of a temporal, eccleſiaſtical or 
military nature, are called his laws; and it 1s his prero- 
gative to take care of the due execution of them. Hence 
all judges derive their authority from the crown, by ſome 
commiſſion warranted by law; and muſt exerciſe it in 
a lawful manner, and without any the leaſt deviation from 
the known and ſtated forms. Fleta, c. 17. Co. Lit. 99. 
a. 144- 

So bs the King is the fountain of juſtice, and in- 
truſted with the whole executive power of the law, yet he 
hath no power to alter the laws which have been eſta- 
bliſhed, and are the birthright of every ſubje& ; for by 
thoſe very laws he is to govern; and as they preſcribe the 
extent and bounds of his prerogative, in like manner they 
declare and aſcertain the rights and liberties of the peo- 
ple, therefore admit of no innovation or change but by 
act of parliament. 4 Ii. 164. 2 Inft. 54, 478. 2 
Hal. Hift. P. C. 131, 282. Vargb. 418. 2 Salk. 510. 

From the inherent right inſeparable from the King to 
diſtribute juſtice among his ſubjeQs, it hath been held, 
that an appeal from the //e of Man lies to the King in 
council, without any reſervation in the grant of the / 
of Man of any ſuch right; and tho' there had been ex- 
cluſive words, yet the grant muſt have been conſtrued to 
be void on the King's being deceived, rather than the ſub- 
ject ſhould be deprived of a right inſeparable to him as 
a ſubject, of applying to the crown for juſtice. 1 
P. Will. 329. 

The ſupremacy of the crown of England in matters 
eccleſiaſtical, is a moſt unqueſtionable right, which may 
be proved by records of undoubted authority; and tho' 
the pope made preat incroachments on this right, yet 
theſe were always complained of as illegal ; and thoſe in- 
croachments are now taken off by the 25 Hen. 8. cap. 19, 
20, 21. and 26 Hen. 8. cap. 1. 

So that the King doth not recognize any foreign autho- 
Tity in this kingdom, neither do the laws of the emperor 
or pope of Rome, as ſuch, bind in the kingdom of Eng- 


land; but all the ſtrength that either the papal or impe- 


rial laws have obtained in this kingdom, is only becauſe 
they are and have been admitted, either by conſent of 
parliament, or immemorial uſage and acceptation in ſome 
particular courts and matters, and ndt otherwiſe. 1 Hal, 
. F. C. #6. : OE. | 
The King is ſaid to have two juriſdictions, one tem- 
poral, the other eccleſiaſtical; the latter of which is 
derived from the Common law, tho? the form of the pro- 
ceedings, and the coercive power exerciſed in the eceleſiaſ- 
tical courts, is after the form of the Canon and Civil law, 
and this being an indulgence, the judges give credit to 
their proceedings in matters in which they have a juriſdic- 
tion, and believe them- conſonant to the law of holy 
church, altho* againſt the reaſon of the Common law; 
and if there be a gravamen it muſt be redreſſed by appeal. 
1 Show, Rep. 218, 1 Kol. Abr. 530. 4 Co. 29. 7 Co. 
42. 5 Cs. 7. 2 Vent. 43. | i 
The King, as the fountain of juſtice, hath an undoubt- 
ed prerogative in creating officers, and all officers are 
faid to derive their authority mediately or immediately 
from him; thoſe who derive their authority from him 
are called the officers of the crown, and are created by 
letters patent; ſuch as the great officers of ſtate, judges 
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e. and there needs no ſtronger evidence of a Hob: 
crown herein, than that the King hath mea oat 
officers time immemorial. Dyer 176. 2 Noll 4. a 

CLE lee, 


4 Co. 32. 2 Infl. 425, 540. 12 Co. 116. 
206. Show, Par. Ca. 1 1. 1 Lev. 219. 125 Ry, 


But tho? all ſuch officers derive their authority from de 
e 


crown, and from whence the King is terme f 
officer and diſpoſer of juſtice, wid hath been 1 
he hath not the office in him to execute it himſelf jon 
only to grant or nominate; nor can the King r is 
new powers to ſuch officers, but they muſt execute the 
offices according to the rules preſcribed by law. C. Lis 
3» 114. 2 Vent. 270. 4Infl. 125. 6 Co. 11, . * 
NetiTHER Can THE KING CREATE any NEW 
FICE INCONSISTENT WITH OUR CONSTITUT1og gp 
PREJUDICIAL TO THE SUBJECT, 2 Inſt, 540. 251 
141. Moor 808, 4 fl. 200 | ws 

And on this foundation an office created by letters 
tents for the ſole making of all bills, informations af 
letters miſſive in the council of York, was unreaſonable and 
void. 1 Jon, 231. 

The power of making war or peace is inter jira anni 
imperii, and in England is lodged fingly in the King; tho 
it ever ſucceeds beſt when done by parliamentary ice 
1 Hal. Hiſt. P. C. 159. 7 Co. 25. ; 

A general war is of two kinds, 1. Bellum ſolennine di. 
nunciatum. ä 

2. Bellum non ſolenniter denunciatum. The firſi is 
When war is ſolemnly declared or proclaimed by our Ke 
againſt another prince or ſtate, which is the moſt formal 
ſolemnity of a war now in uſe, 

2dly, When a nation flips ſuddenly into a war without 
any ſolemnity, which happens by granting letters of 

marque, by a foreign prince invading our coaſts, or ſett- 


W OP. 


ing on the King's navy at ſea; and hereupon a real, tho 


not a folemn war may and hath formerly ariſen; therefore 
to prove a nation to be at enmity with Zng/and, or to 
prove a perſon to be an alien enemy, there is no neceſity 
of ſhewing any war proclaimed; but it may be averted, 
and fo put upon the trial of the country, whether there 
was a war or not. 1 Hal, Hifi, P. C. 163. 


5. Of the King's prerogative in relation to his dbu. 


By 9 H. 3. c. 8. The King nor his bailiffs ſhall levy 
any debts upon lands or rents ſo long as the debtor hath 
goods and cbattels to ſatisfy, neither ſhall the pledges te 
aiſtrained ſo long as the principal is ſufficient; but if be 
fail, then ſhall the pledges anſwer the debt; howbeit they 
ſhall have the debtor's lands and rents until they be fatif- 
fied, unleſs he can acquit himſelf againſt the pledges,” 

Goods and chattels] By order of the Common lau, the 
King for his debt had execution of the body, lands and 
goods of his debtor; zhis is an ad of grace, and reſtrains 
the power lhe King had before. 2 It. 19. | 

Pledges be diſtrained] This act does not extend, nor was 
ever taken to extend to ſureties in a bond or recognizance, 
if they may, be ſo called, being bound tbemſelves equaliy 
with the principal, as ſureties to perform covenants al 
agreements ate in like manner; but to pledges and me- 
nucaptors only, who by expreſs words are not reſponibie 
unleſs their principals become inſolvent, and ſo are con- 
ditional debtors only. And fo the act has always been 
conſtrued, and the words themſelves imply as much, 
Hard, 378. | 

By Stat. 9 Hen. 3. c. 18. The King's debtor ching, 
« the King ſhall be ſerved before the executor.” 'h 

By this ſtatute, the King by his prerogative an) 
preferred in ſatisfaction of his debt by the execute e 
fore any other. And if the executors have 1 
pay the King's debt, the heir nor any purchaler 0 
lands ſhall not be charged. 2 1ſt. 32. 

Stat. Weſim. 1. 3 Ed. 1. c. 19. enadts, * 
ſheriff having received the King's debt, upon his 0 
count ſhall diſcharge the debtor thereof, in pain o | 
three times ſo much to the debtor, and take 7 5 
King's will. And the ſheriff and his heirs Hall 1 1 
all monies that they whom he employed rece1vc 5 —— 
any other that is anſwerable to the Exchequer by 5 
hands do ſo, he ſhall render thrice ſo much to the p |, 
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tif, and make fing 2s before. And on payment of the 


King's debt, the ſheriff ſhall give a talley to the debtor, - 


and the proceſs for levying the ſame ſhall be ſhewed him 
on demand without fee, on pain to be grievouſly pu- 
iſhed.” | | 
1 93 King's debt] Under this word debt all things due 
to the King are compreaended, and not only debt in the 
roper ſenſe, but duties on things due, as rents, fines, 
iſſues, amercements and other duties to the King received 
or levied by the ſheriff; for debt in its large ſenſe ſignifies 
whatever a man doth owe; and debere dicitur quia deeſt 
babere; debitari enim deeſt quod habet, cum fit creditoris, 
maxime in caſu domini regis. 2 Iaſt. 198. 

The fheriff and his heirs ſhall anſwer} This is to be under- 
ftood, guoad refiitutionem, but not guoad param; that 
is for the ci but not for the criminal part; for it is 
a maxim in law, pœna ex delicto defungi heres ttneri non 
debet ; and again ia reſtitutienem non in penam heres ſuc- 
cedit. 2 Inſt. 198. TO 

Stat. 28 Ed. 1. cap. 12. enacts, That beaſts of the 
plough ſhall not be diſtrained for the King's debts / long 
as others may be found, on ſuch pain as is elſewhere or- 
dained by ſtatute (viz. by the ſtatute de diſtrictione ſcac- 
carii, 51 H. 3. f. 4.) And the great diſtreſſes ſhall not be 
taken for his debts, nor driven too far; and if the debtor 


can find convenient ſurety, the diſtreſs ſhall in the mean 


time be releaſed; and he that does otherwiſe ſhall be 
grievouſly puniſhed.” | 

This is an act of grace, and on this act there lies a writ 
directed to the ſheriff, commanding him to receive ſurety 
according to this act, which if he refuſes, an attachment 
lies againſt him, or the party offering ſurety according 
to this act, if it be refuſed, may have an action againſt 
the ſheriff, Sc. 2 Just. 565. oh 

Stat. 25 Ed. 3. ſtat. 5. cap. 19. enables a common per- 
ſon to ſue a dehtor of his (who is likewiſe a debtor to the 
King) to judgment, but he cannot proceed to execution, 
unleſs the plaintiff gives ſecurity to pay the King's debt firſt, 
and then he may take execution for his o and the King's 
debt too. 5 

For otherwiſe, if without giving ſuch ſecurity, the 
party takes forth execution upon his judgment, and levies 
the money, the ſame money may be ſeized upon to ſatisfy 
the King's debt. 

Stat. 33 H. 8. c. 39. / 2, enacts, That all obliga- 
tions and ſpecialties concerning the King and his heirs, 
or made to his or their uſe, ſhall be made to his Highneſs 
and to his heirs, Kings, in his or their name or names, 
by theſe words, domino regi, and to no other perſon to 
his uſe, and to be paid to his Highneſs, by theſe words, 
folvend” eidem domino regi hatred” wel executoribus ſuis, with 
other words uſed in common obligations, which obliga- 
tions and ſpecialties ſhall be in the nature of a ſtatute 
ſtaple.” A 

None other are to be charged, but ſuch as were liable to 
the bond when it was made. Saw, 10. 

An obligation for performance of covenants is within 
this act, after the covenants are broken, 7 Rep. 20. 6, 
Hard, 368, 442. | | 

By /2#. 3. of the ſaid act 33 Hen. 8. c. 39. All ſuch 
oblipaiions, the debt not being paid, ſhall come, remain, 
and be to the heirs or executors of the King as he ſhall 
appoint; and if any perſon take any obligation to the uſe 
of the King or his heirs, otherwiſe than as aforeſaid, he 
ſhall ſuffer ſuch impriſonment as ſhall be adjudged by the 
King or his honourable council. 

Sea. 6. Coſts and damages are given to the King. 

Sec. 7. Directs debts to be ſued for in proper courts, 

ect. 13. And every of the courts are impowered to ſet 
ſuch fines, c. on perſons for their defaults, Ec, as to 
. the courts ſeem expedient. And all trials ſhall be by due 
examination of witneſſes, writings, proofs or ſuch other 
way as by the courts ſhall be thought expedient. 

Seck. 25. And in all actions in any of the courts for any 
debt due to the King by reaſon. of any attainder, outlawry, 
forfeiture, gift of the party, or by any other collateral ways 

or means, it ſhall be ſufficicnt in law to ſhew and alledge 
generally, that the party to whom the ſaid debt did belong, 
ſuch a year and day did give the ſame to the King, or was 
attaiated, outlawed, c. whereby the ſaid debt did accrue 


- 


— 
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to the King; and the ſame ſhall be of the ſame effect, a8 


if the whole matter had been declared at large accotding 
to the order of the Common law. 


Sea. 26. If any ſuit be commenced, or any proceſs 
awarded for the King, for the recovery of any debt, then 
the ſame ſuit and proceſs ſhall be preferred before any 
perſon, And that the Lord, his heirs and ſucceſſors, ſhall 


have firſt execution againſt any defendant for his debt, 
before any perſon : ſo always that the King's ſuit be com- 


menced, or proceſs awarded for the debt, at the ſuit of 
the King, his heirs or ſucceſſors; before judgment given ' 


for the other perſon, E 
This ſtatute abridges the prerogative, and controuls th 
Common law; and here is a negative implied, tho' the 
ſtatute ſounds in the affirmative; for it enacts a new thing, 
and the ita guod makes a condition precedent and a limi- 

tation: And the words are introductive. Hard. 27. 

Strange Arg, ſaid That on this act he took it, the ſuit 
muſt be ſaid to be ten taken or commenced whea the firſt 
ſtep is made towards the proceeding to execution, and the 
firſt (ſtep to be taken is to procure a fat of a baron, and 
then it is in fact that the proceſs is awarded. G. Fq,R, 
262. E SS 

ect. 27. All manors, lands, tenements, poſſeſſions and 
hereditaments, which be, or that hereafter ſhall be, in 
the hands, poſſeſſion, occupation, or ſeiſin of any per- 
ſon, to whom the manors, Cc. have heretofore or here- 


after ſhall deſcend, revert or remain in fee-{imple or in 


fee-tail, general or ſpecial, by, from, or after the death 
of any ancellor as heir, or by gift of his anceſtors whoſe 
heir he is, which ancefior was, is, or ſhall be indebted to 
the King or to any perſon to his uſe, by judgment, re- 


copnizance, obligation or other ſpecialty, the debt where- 


of is or ſhall not be paid; then in every ſuch caſe the 
ſame 'manors, &c, ſhall be chargeable for payment of 
the debt, . 

All manors] A. ſeiſed of the manor of F. in conſidera- 
tion of a marriage to be had between B. his ſon and M. 
daughter of J. S. covenanted to levy a fine to the uſe of 
himſelf and wife for their lives, remainder to the uſe 
of B. and M. and the heirs of their bodies with remain- 
ders over ; afterwards A. acknowledged a recognizance to 
the Queen and died. His wife died; the manor is ex- 
tended for the Queen's debt, by force of the ſtatute, It 
was argued by Coke, that the manor is not chargeable 
by the ſtatute; but it was made for the King's be- 


nefit in two points, 1. To make lands intailed liable 


for the King's debts, where they were not ſo before, 
againſt the iſſue, 2, Te make bonds taken by the officers 
of the King to the uſe of the King, as effectual as ſta- 
tutes; that the words (was or hall be indebted) ſhall not 
be intended after the gift made; that (all be) is to be 
intended of future debts after the ſtatute, wherezs at the 
time of the ſettlement A. was not receiver or other offi- 
cer to the Queen; the words are (by gift after the debt 
acknowledged to the Queen): that this caſe is not with- 
in the ſlatute; for the words are (e, rhe gift of his 
anceſlor) but here B. has not the manor of the gift 
of A. but rather by the ſtatute of uſes, and ſo he is in 
the pelt, and not in the per, by his anceſtor ; for the fine 
was levied to divers perſons to the uſzs aforeſaid, nor 
was the gift a meer gratuity, but in conſideration that 
he ſhould marry the daughtes of F. S. and the debt ac- 
crued not till after the gift. He admitted that had there 
been any fraud in the caſe, or any purpoſe in A. when 
he made the conveyance, to become the King's debtor 
or officer, it would be within the ſtatute, and the gift 
had been a meer gratuity, &'c, and afterwards (as Coke 
reported) B. and his lands were diſcharged. 2 Le, 
90, 91. | 

Shall be indebted) This is intended an immediate debt, 
and not ſuch debts as are due to the ſubject and accrue to 
the King by any collateral means; for which this ſtatute 
has a clauſe for the writ and general manner and form of 
pleading in ſuch caſes, of the part of the King for the 
recovery of them, that the party ſuch a year and day, c. 
(which ſee at /. 25. above.) So that the ſeveral manners 
of penning theſe two' branches manifeſt the intention of 
the makers of the act to prefer immediate debts due to the 
King by judgment, Cc. before debts of the ſubje& 
NO 9B which 
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which accrue to the King by aſſignment, attainder, out- 
lawry, Cc. and the reaſon was, becauſe debts due imme- 
diately to the King by judgment, recognizance, obliga- 
tion, or other ſpecialty, are in their nature more high, 
and may be better known, and upon ſearch found, than 
debts due to ſubjects. 7 Rep. 2. a. TJenk. 226. pl. 99. 
S. P. But for ſuch debts the King is left at Common law. 
If the King's debtor, officer or accountant has leaſes for 
years or goods ; theſe leaſes and goods are not liable if the 
debtor ſold them bona fide: But it he fold them by covin it 
is otherwiſe, If land be purchaſed with the King's money, 
it is liable to ſatisfy the King. 

The debt ought to be immediately to the King himſelf, 


or if it be to any other than to the King, it ought to be 


originaliy to the uſe of the King. 7 Rep. 22.a. 

If tenant in tail becomes indebted to the King, unleſs 
it be by judgment, recognizance, obligation or other pe- 
cial:y, and dies, the lands in the ſeiſin of the iſſue in tail 
by force of this act ſhall not be extended by this act for 
ſuch debt; for the ſtatute extends only to the ſaid four 
caſes, and all other debts remain at Common law, 7 
Rep. 21. 6b. 

The zue in tail (the land being in his hands) is alſo 
liable in either of the ſaid four caſes, but not the bona fide 
alienee of the iſſue; for the words of the ſtatute do not 
extend to this alienee; the Common law did not help the 


King in theſe caſes; the ſtatute helps the King in the 


caſe againſt the ue in tail, TFenk, 226. pl. 99. S. P. 
1bi4. 285. pl. 19. 

The Ii ſue in tail ſhall not be charged by this ſtatute for 
the penalty on a conviction of recuſancy of the tenant in 
tail by proclamation, by the ſtatute 29 Elix. c. 6. but other- 
wiſe it had been if he had been convicted by the 23 El. c. 1. 
1 Kol. Rep. 94. 


In every ſuch caſe] By the expreſs purview of this act, 


the land ſhall be /o/zly extended as long as it is in the poſ- 
ſeſſion or ſeifin of the heir in tail; for this act ſays, That 
in every ſuch caſe the land ſhall be charged, And as the 
land againſt the iſſue in tail was not extendable before this 
act, the King has benefit to extend it in the poſſeſſion of 
rhe heir in tail, which he could not do before; but the 
King cannot extend the lands of the alienee; for the ſtatute 
does not extend to this, and the makers of the act have 
reaſon to favour the purchaſers, farmers, Sc. of the heir 
in tail, more than the heir himſelf; for they are ftrangers 
to the debts of tenantin tail, and they come to the land on 
od conſideration, 7 Rep. 21. 6. | 

The ſame manors] If the goods and chattels of the King's 
debtors be ſufficient, and ſo can be made appear to the 
ſheriff, whereupon he may levy the King's debt, then the 
ſheriff ought not to extend the lands of the debtor or his 
heir, or of any purchaſer or tenant. 2 {nfl. 19. | 

Seck. 28. Tue King ſhall not be excluded to demand 
his debts againſt any of his ſubjects, as heir to any perſon 
indebted to his Highneſs or to his uſe, albeit this word 
htir be not comprized in ſuch recognizance or ſpecialty, 
or that ſuch perſons ſhall ſay, that they have not any he- 
reditaments to them deſcended, but only ſuch as be in- 
tailed or given to them by their anceſtors. 

By this clauſe the intent of the makers of the act ap- 
pears, that the heir in tail ſhall be only charged with the 
debt of the King; but lands in fee-fimple were extendable 
at the Common law in whatever hands they came, there- 
fore as to them this ſtatute was only declarativum antiqui 
Juris But as to the eſtates in tail, it was zntrodu@ivum 
novi jaris againſt the iſſue in tail. 7 Rep. 21. 6. 

One P. was indebted to the Queen, and one . was 
bound to P. in 100 J. in which obligation V. did not 
mention hzs heirs; P. aſſigned the obligation in which V. 
was bound to him, to the Queen, and on this proceſs was 
made againſt the heir of V. And it was held by the 
court, that as V. did not oblige himſelf and his herrs, that 
the heir by the death of the father was diſcharged : And if 
the aſſignment had been made in the life-time of the fa- 
ther, and then the father had died, the heir ſhould be 
diſcharged, but the ſon may be charged as executor or 
adminiſtrator, &c. Sav. 2. 

Set. 29. Provided, That the King may at his liberty 
demand his debts of any executors or adminiſtrators of any 
perſon indebted, if the executors, c. have aſſets. 


— 


1 


J. S. was obliged to Sir Richard Cavendiſb. 1 
of the Chawbiy to Henry VIII. in 83 
debted to the King, on which proceſs was made ba * 
thoſe who were tertenants of FJ. 8. tempori 3 
ſcrifti pred” made to the ſaid Sir Richard, Per Man 4 
Ch. B. The fertenants are not chargeable in this = 
but the heirs and executors. Per Shute ſecond N 
an obligation be made fo he King, it ſhall be of 1h, | 
nature as a flatute flaple to all intents, by this "ona 
but obligations made 70 other perſons to the uſe of the = 
all be executory againſ the. obligor, his heirs, "Ee 
or adminifirators, and not againſt other perſons bm 
J. NM. be bound to J. S. and F. S. aſſigus this to Sir 
Richard Cavendiſh, and he over to the King, no pro. 
ceſs ſhall be made thereon, to which the court and al th 
clerks agreed, And it was held, that if obligor 0 
the obligation made, voluntarily makes froffment of lead; 
ſuch fzoffees ſhall be charged; otherwiſe it is of purebaſer 
before the obligation made in caſe of the King. Say, 12 

$22. 30. If the hereditaments be ericted out of the pl. 
ſeſſion of ſuch perſons by juſt title without fraud, whoſe 
hereditaments ſhall be chargeable as is aboveſaid; then 
ſuch hereditaments ſhall be acquitted of the debts, 

B. was indebted to the Queen, for the payment of 
which debt certain lands, of F. at the time of the debt 
were purchaſed by one V. againſt whom and one C. and 
D. the ſaid B. exhibited his bill in the Exchequer. 
chamber, praying, that the equity of the caſe might there 
be examined. Before any anſwer made W. payed the 
debt, and then demanded judgment if the court would 
hold further plea, as the cauſe of privilege was determined, 
which is the debt due to the Queen, And it was held, 
that on this reaſon the court ought to diſmiſs the cauſe, 
and ſo it was done. Saw. 15, | 

Sect. 31. If any perſon of whom any ſuch debt ſhall be 
demanded, thew ſufficient matter, in law, reaſon, or good 
conſcience, why ſuch perſons ought not to be charged with 
the ſame, and it be ſufficiently proved, the courts have 
power to allow the proof, and acquit all perſons fo im- 
pleaded, | 

Sufficient matter in /aw] This proviſo gives benefit not 
only to him who has matter in good conſcience, but alſo 


| to him who has good and ſufficient cauſe, and matter 


in law, reaſon (and then comes) good conſcience; and 
without queſtion the firſt words, wiz. cauſe and matter is 
law, ſhall extend to all the debts of the King, and pro- 


ceſs thereupon, as well at Common law as on this adt. 


And the concluſion of the branch does not make again i. 
For the ſenſe thereof was, that he ſhould plead matter in 
law or good conſcience, and that nothing contained in the 
act ſhould be an impediment thereto, 7 Rep. 19. 6. 
Scire facias iſſued againſt Sir W. H. as heir, to M. H. 
his father, on a recognizance acknowledged to Edward 
VI. by the ſaid N. H. the ſheriff returned ſcire feci, aud 
on his default judgment was given, And becauſe in truth 
he never was ſummoned, and had good matter, if he had 
had notice thereof, to plead in diſcharge of the recognt 
zance acknowledged, all which he ſhewed in certain in 4. 
bill in the Exchequer ; upon which, on conference 
had by Manwoed and the other Barons, with the two Ch, 
J. he was difcharged of the recognizance. 7 Rep. 20. 
As 3 Rep. Trin, 37 Eliz, Sir William Herbert's caſe, 
In lac, reaſon or good conſtience] A. obtained of the 
King a privy ſeal, whereby the forfeiture of certain 77 
cognizances for appearing at the ſeſſions, De 0 
the whole to 800 J. was granted her. And it was 72 
queſtion, Whether the court might compound thoſe or- 
feitures by virtue of their privy ſeal which was pron 
before the privy ſeal and grant to 4. ? And it was 5 5 
whether the privy ſeal did not take away and revo ha 
power given to the court in this particular? But it : 
held clearly, that the court might upon good — 
equity diſcharge theſe debts by virtue of this ſtatute. = 
the caſe in queſtion ſeemed a hard caſe to the cou : 
cauſe the party himſelf was the cauſe why there mm 
appearance, by beating the party ſo dae 15. 
day before they ought to have appeared, that the) 
diſabled thereby to appear. Hard. 334 1 took 
I. put 100/. out at intereſt to defendant, 2 5 
bond in the name of one J. who became eh % , 


the plaintiff was relieved againſt the King on this truſt, in 
equity upon this ſtatute, Sed quere, Whether this ſtatute 
extends to any equity again the King, otherwiſe chan in 
| caſe of pleas by way of diſcharge? But it was likewiſe 
decreed in this cauſe that the plaintiff ſhould be ſaved 
harmleſs from all others. Hard. 176. | | 

[ And the matter ſo ſhrwed be Suffeciently proved] Scire fa- 
cias iſſued againſt T. the father and T. the ſon, to ſhew 
cauſe wherefore they did not pay the King 1000/, for the 
meſne profits of certain lands holden' by them from his 
Majeſty, for which land judgment was given for him in 
the Exchequer, and the meſne rates were found by 1n- 
quiſition, which returned that the ſaid meſne profits came 
to 1000 J. upon which inquiſition this /czre facias iſſued ; 
whereupon the ſheri returned that 7. the father was 
dead, and T. the ſon appeared, and pleaded that he took 
the profits but as a ſervant to his father, and by his com- 
mand, and rendered an account to his father for the profits, 
and alſo the judgment for the lands was given againſt his 
father and him for default of ſufficient pleading, and not 
for the eruth of the fact; and he ſhewed this ſtatute, 
which he pretended aided him for his equity : Whereupon 
the King demurred. Tanfield Ch. B. ſaid, that the mat- 
ter in equity ought to be ſufficiently proved, and here is 
nothing but the allegation of the party, and the demar- 
rer for the King ; and if the demurrer be in law an ad- 
mittance of the allegation, and ſo a ſufficient proof within 
the ſtatute, is to be adviſed on; and for that point the 
caſe is but this: A ſcire facias iſſues to have execution of 
a recognizance, which, within this act, ought by pretence 


and allegation of the defendant to be diſcharged for 


matter in equity, and the defendant pleads his matter in 


equity, and the King, ſuppoſing this not to be equity 


within this ſtatute, demurs in law, whether that demur- 
rer be an inſufficient proof of the allegation within the 
ſtatute or not? Aajornatur. Lane 51. a 

SeB. 33. This act ſhall not take away any liberties be- 
longing to the dutchy and county palatine of Lancaſter. 

Se#. 34. Proceſs and executions for debts in the court 
of Exchequer ſhall be made in the Exchequer by ſuch of- 
ficer as hath been uſed, as by this act is limited; 

13 Elix. cap. 4- ect. 1. enacts, That all the lands, 
Fc. which any accomptant of the Queen, her heirs and 
ſucceſſors, hath while he remains accountable, ſhall for 
the payment of the debts of the Queen, her heirs and 
ſucceſſors, be liable, and put in execution in like man- 
ner, as if ſuch accomptant had ſtood bound by writ obli- 
gatory (having the effect of the ſtatute-ſtaple) to her 
_ her heirs and ſucceſſors, for payment of the 
ame, | 
The Queen by her letters patents, granted catalla ut- 
legatorum & felonum de ſe, within ſuch a precinct; one 


who was indebted to the Queen is e de /e within the 


precint, It was ruled, that notwithſtanding the grant 
by the letters patents, the Queen ſhall haye the goods for 
ſatisfying her debt, 2 Le. 113. Mo. 126, 127. S. C. 
between The Queen of the firſt part, the Biſhop of 
Sarum of the ſecond part, and Oliver Coxhead of the 
third part; and there per Manwood Ch. B. the patent 
does not extend to have the goods of Velo de /e againſt the 
Queen for her debt, becauſe it wanted the words (/:cet 
tangat nos; ) but he agreed, that if the lands of the felon 


be liable to [ /ufficient to anſwer] all the debt of the Queen, 
the court may in diſcretion take all the lands in extent, 


and leave the goods to the patentee. And as to a petition * 


of Coxbead praying a diſcharge of the lands, &c. by him 
purchaſed of the officer debtor to the Queen, it was an- 
{wered, that the land was ſubject to the Queen's extent 
for all arrears of receipts by his office received before the 
conveyance thereof, though the recipt be after the con- 
veyance, and that by reaſon of the ſtatute; but as to 
another office accepted aſder the conveyance of the land, 
the arrears of that ſhall not charge the land ſo conveyed. 

B. L. having purchaſed a long term for years in houſes, 
afcerwards purchaſed the inheritance; afterwards he be- 
came receiver of North Wales, and having occaſion for 
zoo J. aſſigned over the term by way of mortgage to F. &. 
Afterwards on the marriage of E. L. his ſon, he ſettled 
the houſes in St. Clement's (inter alia) on himſelf for life, 
remainder to E. L. his ſon, and the heirs of his body. 


| 


There was iſſue of the marriage a daughter, the wife of 
P. after this B. L. mortgages theſe houſes to V. for 
i800/. The King extends theſe houſes for the debt of 
3. L. N. gets an aſſignment of the extent, and a privy 
ſeal for the debt. Reſolved, 1ſt, Fhat, by the ſtatute of 
Elizabeth, the land and the real eſtate of B. L. was bound 
and ſtood liable to anſwer the King's debt, although he 
was not actually a debtor to the King, nor any extent 
againſt him in ſeveral years after. zdly, That where a 
term is attendant on the inheritance, he ſhall have a right 
to the term; but if it be a term in groſs, and aſſigned 
before any actual extent, the aſſignment will ſtand good, 
and the term not liable to the King's debt. 2 Fern. 389, 
390. | 
Seck. 2, 3. If either of the Quetn's officers, on render. 
ing of his account, ſhall be found in arrear, and ſuch 
arrears ſhall not be paid within ſix months after the ac- 
count paſt, the Queen, &c. may ſell ſo much of his 
eſtate as will anſwer the debt, and the overplus of the 
ſale is to be rendered to the accomptant or his heirs, by 
the officer that receives the purchaſe money, withour fur- 
ther warrant, | 

Upon this ſtatute many queſtions were moved. iſt, 
If the debtor died, whether the land might be fold? 2dly, 
When the account is determined after his death? 3dly, 
When the accountant, after becoming debtor, and in ar- 
rear, makes feoffment, or other eſtate over, or charges 


or incumbers the land, either to his iſſue, or others of his 


blood, to prevent the Queen's ſelling, or on other con- 
ſideration, whether ſhe may ſell the land, the words of 
the act being make ſale, Sc. of ſo much of the lands, 


c. of every ſuch accountant or debtor ſo found in arrear, 


Sc. and that the ſale ſhall be good and available in Jaw 
againſt the party accountant, and his heirs claiming as 
heirs, Athly, If the accountant was ſeiſed of land in tail, 
whether this land might beſold to be good againſt the 
iſſue; for the ouſting of which doubts the ſtatute of 27 
Eliz. cap. 3. was made, but this gives remedy ond, that 
the land ſhall be ſold after the death of the debtor, and 
when the account is made after his death, therefore to 
remedy the other miſchiefs, the ſtatute 29 Eliz. cap. 7. 
was made [But the ſame being only a temporary act is 
expired.) Me, 646, Ce. pl. 895. Anon, [where part of 
the laſt mentioned act is ſet forth and explained.) 

Seck. 5. If ſuch accountant or debtor purchaſe lands 
in others names in truſt for their uſe, that being found 
by office or inquiſition, thoſe Jands alſo ſhall be liable 
to fatisfy the debt in ſuch manner as before is ex- 
preſſed, | | | | 

Sect. 6. Lands purchaſed by accountants ſince the 
beginning of the Queen's reign, either in their own 
names, or in the names of others in truſt for their uſe, 
ſhall be alſo liable to be ſold for the diſcharge of their 
debts as aforeſaid, rendring the overplus to the ac- 
countant. | | 

Se. 9. Provided, That biſhops lands ſhall be only 
chargeable for ſubſidies or tenths, as they were before 
making this act, and not otherwiſe, 

Sect. 10. Neither ſhall this act extend to charge any 
accountant whoſe yearly receipt exceeds not 300 J. 


otherwiſe than as he was lawfully chargeable before this 


act. 
Seck. 11, 12. Neither ſhall this act extend to ſuch ac- 


countants, as by order of their offices, and charge, im- 
mediately after their accounts paſt, are to lay out money 
again; ſuch as are treaſurers of war, garriſons, navy, 
proviſion of victuals, or for fortifications or buildings, 
and the maſter of the wardrobe ; unleſs the Queen, c. 
command preſent pay. | 
Sect. 13. Neither does this act extend to ſheriffs, eſ- 
cheators or bailiffs of liberties, concerning whoſe ac- 
counts the courſe remains the ſame as before, : 
Se. 14. Lands bought of an accountant Bona fide, and 
without notice of any fraudulent intent in the accountant 


ſhall be diſcharged ; and if they be bound by office, yet 


ſhall they on traverſe be diſcharged without livery, oz/fer 


le main or other ſuit. 
If a man is receiver to the King, and not indebted, 


but is clear and ſells his land, and ceaſes to be receiver, 


and afterwards is appointed receiver again, and then a 
| debt 
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debt is contracted with the King, the former fale is good. 
2 Mod, 247. ol 

Se4. 15. The Queen, &c. being ſatisfied by fale of 
lands; the ſareties ſhall be diſcharged for ſo much, and 
if any yet remain unpaid, the ſareties ſhall pay the reſidue 
rateably according to their abilities. 

By 27 Eliz. cap. 3. ſet. 2. The Queen, &c, may 
make ſale of the accountant's lands, &c. as well after his 
death as in his life-time, and as well where the account is 


made, and the debt 4nown within eight years after his 


death, as where the account is made, and the debt known 
in his life-time. 

See. 3. Provided, that after the accountant's death, 
and before the lands be ſold, a ire facias ſhall be 
awarded to garniſh the heirs, to ſhew cauſe why lands, 
Fc. ſhould not be fold, &c. whereupon, if the heir, upon 
ſuch garniſhment or two ribz/s returned, do not prove 
that the executors or adminiſtrators of the accountant 


have ſufficieat, then ten months after ſuch two nihi/s or 
garniſhment returned, the land, Ec. ſhall be fold and 


diſpoſed according to the ſtatute of 13 Eliz. cap. 4, 
Seck. 4. Nevertheleſs, the heir's ſale bona fide upon 
good conſideration before the ſcire facias awarded, ſhall 
be good to him who is not conſenting to defraud the 
Queen, Of. 
Se. 5. This ſtatute ſhall extend to all officers of re- 
ceipts aad accounts to her Majeſty, and to no other, 


Seck. 6. If the debt grow in the courts of the dutchy 


of wards, a Privy ſeal ſhall ifſue out againſt the heir to 


appear at a certain day, to ſhew cauſe, Sc. when, if he 


appear not, on affidavit made that it was duly ſerved, an 
attachment ac proclamation ſtrall iſſue againſt him, to 
be proclamed in ſome open market in the county where he 
dwelt twenty days (at leaft) before the return thereof, 
whereupon, if he appear not, the lands, &c. ſhall be ſold 
and diſpoſed as aforeſaid. 7 


Sea, 7. The heir's land ſhall not be ſold during his mi- 
nority; but at any time within eight years after his full 


age they ſhall be liable as aforeſaid. 
For more learning concerning the King's prerogative, ſee 
4 New Abr. and 16 & 17 Vin. Abr. tit. Prerogative. 


And ſee allo Blackſtone's Commentaries, 1 & 4 Y. where 


this ſulject is treated, with great judgment, and inge- 
Nuity, | 

P:erogative court, /Curia prerogativa Archiepiſcopi 
Cantuaricn/is) Is the court wherein all wills are proved, 


and all ad miniſtrations taken which belong to the Arch- 


biſhop by his prerogative; that is, in caſe where the de- 


ceaſed had goods of any conſiderable value out of the 


dioceſe wherein he died; and that value is ordinarily 5. 
except it be otherwiſe by compoſition between the Arch- 


bithop, and ſome other Biſhop, as in the dioceſe of Lon- 
don it is ten pounds: And if any contention grow between 


two or more, touching ſuch will or adminiſtration, the 


cauſe is properly decided in this court. The ſudge where. 


of is termed Judex curie Præro ative Cantuarienſis, the 
Judge of the Prerogative court of Canterbury. 

The Arcnbiſop of 7or4 hath alſo the like court, which 
is termed his Exchequer, but inferior to this in power and 
profit, 4 Iaſt. 335. As to the Prerogative of the Arch- 
biſhop of Canterbury or York, Prerogativa Archiepiſcopi 
Cantuarienfis five Eboracenſis) See the book, intituled, 
De Antiquitate Britannice Eeccleſiæ Cantuarienſis Hiſtoria, 
eſpecially the eighth chapter, pag. 25. Cowell. 

Presbyter, A prieſt, elder, or honourable perſon, 
Thdore, lib. 7. | 

Pꝛesbpterium, A Preſhytety; or that part of the church 
where dieine offices are performed, applied to the choir 
or chancel, becauſe it was the place appropriated to the 


biſhop, prieſts and other clergy, while the laity were con- 
ned to the body of the churen. Mon. Ang. Tom. I. pag. 


243. 
Dꝛesbpterian, A ſeckariſt, or diſſenter from the church. 


13 Car. 2. See Black. Com. 4 J. 53. 

Pꝛelcription, (Praſcriptio Is a title acquired by uſe 
and time, and allowed by law; as when a men claims any 
thing, becauſe he, his anceſtors, or they wh:ſe eftate he 
bath, ha ve had er uſed it all the time, whereof no memory 
74 to the contrary: Or it is where for continuance of time, 


1 


ultra memoriam hominis, a particular perſon h ; 
cular right againſt another. Hitch. hs. - Fr" was 
4 Rep. 32. | 5 : b 114. 
Preſcriptions are properly perſonal, therefore are al 
alledged in the perſon of him who preſcribes, win > | 
he, his anceſtors, or all thoſe whoſe eflate he hath, 6 
of a body politic or corporation, /, and their nk 1 
fore, Ce. Allo a parſon may preſcribe, me mga 
prædecęſſores ſui, and all they whoſe eſtate, (9c, * hk ad 
is 4 perpetual eflate, and à perpetual ſuccoion, and 1h, = | 
ceſſor hath the, very ſame eflate which hi, predeceſſor 99 
which continues, though the perſon alters, like the = | 
of anceſtor and heir. 3 Salk. 279. ws 
There is a difference between pre/cription, cuſtom, and 
S .. : 
Preſeription bath reſpe& to a certain perſon, why ly 
intendment may have continuance for ever; as for inſtance: 
he and all they who/e Mate he bath in ſuch a thing, thi 
is a preſcription: But | : 
Cuſtom is local, and always applied to a certain place, 28 
time out of mind there has been ſuch a cuſtom in ſuch a place 
Se. And preſcription belongeth to one or a few only. 
but cuſſom is common to all: | | + 
U/age differs from both, for it may be either to perſons 
or places; as to inhabitants of a town, to have a way, He 
2 Nelſ. Abr. 1277. as 
A cuſtom and preſcription are in the right; uſage is in 
poſſeſſion; and a preſcription that is good for the matter 
and ſubſtance, may be bad by the manner of ſetting it 
forth; but where that which is claimed as a cuſſon, in or 
for many, will be good, that regularly will be fo when 
claimed by preſcription for one. Godb. 54. 
Preſcription is to be time out of mind; though it is not 
the length of time, that begets the right of preſcription, 
nothing being done by time, although every thing is done 
in time, but 27 7s a preſumption in law, that a poſſiſſon can. 
not continue fo long quiet, if it was againſt right, or znjurious 
to another, 3 Salk. 278. 
A preſcripiion cannot be annexed to any thing but ay 
eflate in fee, which mu}? be ſet forth; but it is alway; ap- 
plied to incarporeal iaheritances, one cannot make title to 
land by preſcriptian; but only to rent, or profit out of 
land. 2 Mod. 318. 4 Rep. 31. 
A perſon may make title by preſcription, to an office, a 
fair, market, toll, way, water, rent, common, park, 
warren, franchiſe, court-leet, waifs, eſtrays, Sc. But 
nothing may be preſcribed, which cannot be raiſed by 
grant, and a preſcription muſt not be laid in an uncertain- 
ty; no perſan can re/cribe againſt an act of paritament, 
or againſt the King where he hath a certain eſtate and 
intereſt, againſt the public good, religion, &c, Nor can 
one preſcription be pleaded againſt another, unle/s the ff 
is anſwered or traverſed; or where one may ſtand with 
the other. Lutw. 381. Raym. 232. 2 Rel. Ar. 264. 
2 Iufl, 167. 7 Rep. 28. Cro. Car. 432. 1 Buſt. 115. 
2 Lil. 346. 9 . 
Tenents in fee-ſimple are to preſcribe in their ow? 
name, and tenants for life or years, &c. though they may 
not preſcribe in their own names, yet they may in the 
name of im who hath fee: and where a perſon would 
have a thing that lies in grant by preſcription, he muſt 
preſcribe in himſelf and his anceſtors, avbo/e heir be it ty 
DESCENT; not in himſelf, and thoſe whoſe eſtate, &c, 
(unleſs the gue eſtate is but a conveyance to the thing claim- 
ed by pre/cription;) for he cannot have their eltate that 
Hes in grant without deed, which ought to be ſhewn to 
the court. Co. Lit. 113. Wood's Inſt. 297. 

A copyholder, by reaſon of the baſene/s of bis tenure, ow 
not lay a preſcription in himſelf and his ancefiors; me 
may pre/cribe in the name of the lord of the mano, = 
the lord and his anceſtors have had common, Cc. for 
themſelves and tenants, c. And this ſerves where af 
ſons cannot preſcribe in their own name, or of any _ 

' perſon, | ; 
: Pariſhioners cannot generally preſeribe, but moos 
alledge a cuſiom; and inhabitants may preſer ibe in a m 


i 2 
of eaſement, way to a church, burying place, Oc, | 
Saund, 325. 1 Lew, 25 3. Cro. Eliz, 441: Cro. Car. 

| 419, 2 Rol. 290, | 'To 


2 


PRE 


To lay a preſcription for common, a man muſt ſhew, 
that he and his anceſtors, or all thoſe whoſe eſtate he hath, 


have time out of mind had and uſed to have common of 


paſture in ſuch a place, being the land of another, Ge. And 
as a preſcription is a title or claim of @ real intereft or pro- 
fit in the land of another perſon, it muſt be pleaded ac- 
| cording to certain rules; and they are not like cuſtoms, 
or improper preſcriptions, that are by way of diſcharge, or 
for eaſements, or for matters of per/anal exemption or pri- 
wilege. Wood's Inſt. 298, 299. 

A preſcription may be laid in'ſeveral perſons, where it 
tends only to matters of ea/ement or di/charge ; though not 


where it goes to matter of intere/? or profit in alieno ſolo, 


for that is @ title, and the title of one doth not concern 
the other ; therefore ſeveral men having ſeveral eſtates, 
cannot join in making a preſcription, 1 Mod. 74, 3 
Mod. 250. 

The word eaſement is a genus to ſeveral ſpecies of liber- 
ties, which one may have in the ſoil of another, without 
claiming any intereſt in the land itſelf; but where the 
thing was ſet forth in a preſcription to catch fiſh in. the 
water of another, c. and no inſtance could be given of 
a preſcription for ſuch a liberty by the word eaſement, a 
rule was made to ſet the pre/criprion right, and to try the 
merits. ' 4 Mod. 362. 

In treſpaſs for breaking the plaintiff's cloſe, the de- 
fendant pre/cribed, that the inhabitants of ſuch a place, 
time out of mind, had uſed to dance there, at all times of 
the year, for their recreation, and fo juſtified ; iſſue being 
taken on this preſcription, defendant had a verdict; it was 
objected againſt it, that a pręſcription to dance in the free- 
hold of another, and ſpoil his graſs was zd, eſpecially as 
Jaid in the defendant's plea, wiz. At all times of the year, 
and not at /ea/ſonab/e times, and for all the inhabitants; 
who, though they may pre/cribe in eaſements which are 
neceſſary, as a way to a Church, &c. they cannot in 
eaſements for pleaſure ONLY ; But adjudged, that the 
preſcription is good, iſſue being taken on it, and found for 
defendant; although it might have been ill on demurrer. 
1 Lev. 175. 2 Nelſ. 1280, 

A cuſtom that the farmers of ſuch a farm have always 
found ale, Qc. to ſuch a value at perambulations, was 
held naught; becauſe it is no more than a pre/cription in 
occupiers, which is not good in matter 70 charge the land. 
2 Lev. 164. | 

Preſcription by the inhabitants of a pariſh to dig gravel 
in ſuch a pit, the ſoil of W. R. it was doubted whether 
this was good or not, though it was to repair the highway; 
but the inhabitants may preſcribe for a way, and by con- 
Sequence for, NECESSARY MATERIALS f repair it. 2 
Lutw. 1346. Sed. 9. and ſee Gateward's caſe, 6 Co. 60. 
Where preſcription for common for every inhabitant of 
an 10000 meſſuage in a' pariſh is held not to be 
good. 3 

Defendant pleaded, that within ſuch a pariſh, all oc- 
cupiers of a certain cloſe habent, & habere conſueverunt, 


a way leading over the plaintiff's cloſe, to the defendant's 


houſe ; this was held ill, for it is not like a preſcription to 

a way to the church or market, which are neceſlary, & 
pro bono publico, 2 Ventr, 186. | 

Where a man pre/cribes for a way to ſuch a cloſe, he 
muſt ſhew what intereſt he hath in the cloſe: Aliter if he 
preſcribes for a way to ſuch a field; becauſe that may be 
4 common field by intendment. Latch, 160. 

Plaintiff declared, that the occupiers of the adjoining 
field have, time out of mind, repaired the fences, which 
being out of repair, his beaſts eſcaped out of his own 
ground, and fell into a pit; it is good without ſhewing 
any eſtate in tbe occupiers; but it had nor been ſo if defend- 
ant had preſcribed; 1 Ventr. 264. 

It ſhould ſeem, that- a preſcription by the owner of 
land, adjoining to a wood, to take underwood there 
growing to repair the fences belonging to the wood, is 
not good: For of common right the making of the hedge 
doth appertain to the owner of the wood: And the pre- 
ſcription is no more than to take wood in the lands of. 
another to make the hedges of the ſame land in which the 
wood groweth, which cannot be a good preſcription, for 
it ſounds only in charge, and not to the profit of him who 
preſcribes. 1 Leon. 313. 


A man may claim a fold-courſe, and exclade thè o], 
of the ſoil by preſcription, 1 Saund. 153. But a diverſity 
has been taken where a preſcription takes away the whole 
intereſt of the owner of the land ; and where a particular 
profit is reſtrained: In one caſe it is good, in the other 
void, 1 Leon. 11. | 

If a perſon preſeribes for common appurtenanit it is ill, 
unleſs it be for cattle /ewant & conchant, &c. And the 
reaſon is, becauſe by ſuch a pre/cription the party claims 
only ſome part of the paſture, and the guantum is aſcer- 
tained by the levancy and couchancy, the reſt being left for 
the owner of the ſoil; therefore if he who thus preſcribes, 
ſhould put in aort cattle than are levant and couchant 


on his tenement, he is a 2re/paſſer. Noy 145, 2 Saund, | 


24. | | 

* a preſcription to have common, the jury found it to 
be paying every year a penny: Here the preſcription is 
entire,” whereof the payment of one penny is parcel ; 
whieh ought to be entirely alledged in the pre/eription in 
the plea, or it will not be good. Cro. Elix. 563, 564. But 
where the payment is collateral from the-pre/crrprion, a 


 preſeription may be good without alledging it. Cr. Eliz. 


105. | — | | 
It was a queſtion, Whether a toll, independent of 


markets and fairs, might be claimed by preſcription, 


without ſhewing that the ſubject hath ſome benefit; and 
ſome arguments were brought for it, from an authority 
in Dyer 352. Though by Holt this preſcription cannot be 
good, becauſe there was no recompence for it; and-every 
preſcription to charge the ſubject with à duty, muſt import 
ſome benefit to him who pays it; or elſe ſome reaſon 
muſt be ſhewn why the duty is claimed. 4 Mod. 319. 

A court-leet is derived out of the hundred; and if a 
man claims a title to the let, he may pre/cribe that he 
and his anceſtors, and all thoſe whoſe eſtate he hath in 
the hundred, time out of mind Shad à lett. Co. Lit. 
125. ö | N 

There may he a preſcription for a court to hold pleas of 
all actions, and for any ſum or damage, and it will be 
good. Fenk. Cent. 327. If a court held by preſcription 
is granted and confirmed by letters patent; this doth 
not deſtroy the preſcription, but it 1s ſaid the court may 

be held by preſcription as before. 2 Rol. Abr. 271. 

A grant may enure as a confirmation of a preſcription z 
and the preſcription continue Analtered by a new charter, 
Sc. where the charter is not contrary to the preſcription. 
Moor 818, 830. But in ſome caſes it is intended, that a 
preſcription ſhall begin by grant; and as to preſcrip- 
tions in general, the law ſuppoſes a deſcent, or purchaſe 
originally. Cro. Eliz, 709. Co. Lit. 113. fl 

Every preſcription is taken ſtrictly: and a man ovght 
not to preſcribe to that which the law of common right 
gives. 3 Leon. 13. Ney 20. 1 

A preſcription muſt have a /awfu/ commencement, and 
peaceable poſſeſſion and time are inſeparably incident to 
it. Co. Lit. 113. Though a title gained by cuſ- 
tom or preſcription, will not be loſt by interruption of 
the poſſeſſion for ten or twenty years; but ze may be loſt 
by interruption in the right. Co. Lit. 114. 2 Inſt. 653. 

Preſcription at Common law, is time out of memory of 
man; and by /atute, where a certain time is limited, as 


from the reign of Rich. 1, Se. Co. Lit. 115. See the 


doctrine of Preſcription and U/age, well handled, in Gate- 
wward”'s Caſe. 6 Co. 60. Allo wide. | 
Black. Com. 2 V. 263. As to preſcription by corpora» 
tions, ſee ib. 1 V. 472. and as to the time of preſcription, 
ſee ib. 2 V. 31. Preſcriptions for repairing bighways, ſee 
Highways. | | 
Peeſcriptions againſt Þfions and Statutes, The 
7 Hen, 8. c. 3. ordained, 'That four years being paſt 
after the offences committed, provided againſt by that 
ſtatute, no ſuit could be commenced: but this ſtatute 
was repealed by 31 Elix. c. 5. which enacts, That all 
actions, c. brought on ſtatutes, the penalty whereof 


belongs to the King, ſhail be brought withiv zavo years 


after the offence done, or ſhall be void. And the ſtatute 
23 Elix. cap. 1. enacts, that offences compriſed in that 


ſtatute, &c, are determinable before juſtices of peate and 


aſſiſe, within'a year and à day after the offence, tc, ſo 


that whoeyer offendeth 8 any of theſe ſtatutes and 
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eſcapes unqueſtioned for four years, two, or one year, 


may be ſaid to preſcribe againſt the actions and puniſh- 


ments ordained by thoſe ſtatutes: And there are other 


ſtatutes which have the like appointments or limitations 
of time, whence may ariſe the like preſcription and bar. 
4 Rip. 84. 2 IH. 652. Common ioformers ſhall 
bring their actions within ens year, and the crown 


within two years after. 31 Elix. cap. 5. ſedt. 5. Vide 


Aion. 
Preſcriptions by the Ecclefiaſlical Law, as to tithes, Cc. 
See Modus Decimandi. | 
Preſence, Sometimes the preſence of a ſuperior magi- 
ſtrate, takes away the power of an inferior. 9 Rep. 118. 
And the pre/exce of one may ſerve for all the feoffees or 
grantees, c. 3 Rep. 26. When preſence of a man, in 
the place where an offence is done, may make him guilty, 
vide Accefſary. * 
Pzeſentation, (Preſentatia, Is properly the act of a 
patron, offering his clerk to the biſhop of the dioceſe, to be 
inflituted in a church or benefice of his gift, which is void. 
2 Lil. Abr. 351. 
Anciently preſentation 


laity, to encourage them to build and endow churches ; 
and now if the patron neglects to preſent to the church, 
then this right returns to the biſhop by lapſe, Tc, 1 Nell. 
Abr. | 

An alien born cannot pre/ent to à benefice in his aon 
right; for if he purchaſe an advowſon, and the church 
becomes void, the King ſhall Pre/ext after office found 
that the patron is an alien. 2 Neg. 1290. And by ſta- 
tute no alien ſhall purchaſe a benefice in this realm; nor 
occupy, the ſame, without the King's licence, on pain of 
a præmunire. 7 R. 2. c. 12 | 

Papifts are diſabled to preſent to beneſices, and the 
univerſities are to preſent, &c, But a Popiſh recuſant 
may grant away his patronage to another, who may make 
preſentation, where there is no fraud. Stat. 3 Fac. 1. 
cap. 5. ſe. 18, 19. 1H, & M. c. 26. 12 Jun. c. 14. 
1 Jon. 19. But by 11 Geo. 2. cap. 17. ſeat. 5. Grants 

of aduow/ons by Papiſts are void, unleſs made for a va- 
' luable conſideration to a proteſtant purchaſer, and deviſes 
of adwow/ons, - by. papilts, are alſo void. 

All perſons who. have ability to purchaſe or grant, have 
likewiſe ability to pre/ent to vacant. benefices: but a dean 
and chapter cannot pre/ent the dean; nor may a clergy- 
man who is patron pre/ent himſelf, though. he may pray 
to. be admitted by the ordinary, and the admiſſion: ſhall 
be good. h 

An infant may pre/.at, becauſe guardians haue not 

power to do it in right of the heir; a guardian; in ſocage 
cannot pre/ent to a church, he being not to meddle with 
any thing, but for what he may account, which he cannot 
do for a preſentation, for he is to take nothing for it: 
If a feme covert hath title to preſint, the preſentation 
ought to be in the name of huſband and wife, and 
not by her alone; or he may preſent in his own name 
during coverture: Coparcentrs are but as one- patron, 
and ought to agree io the preſentation of one perſon ; 
if they cannot agree, the eldeſt ſhall preſent firſt alone, 
and the biſhop. is obliged to admit her clerk, and 
afterwards the others in their order ſhall prefer their 
clecks; jointenants and tenants in common muſt reg u- 
larly join in prgſentation, and if either pre/ent. alone, the 
biſhop may refuſe his clerk, as he may alſo the clerk 
preſented by the major part of them; but if there are 
two jointenants of the next avoidance, one may pre/ent the 
other, and two jointenants may pre/ent a third, but not 
a ſtranger. N 

The next preſentation was granted to four perſons, & 
corum cuilibet conjunctim & diviſim, 5c. And the church 
becoming void, one of the grantees alone pre/ented one of 


the others; and it was adjudged, that this preſentation by 


one was good. 
When an aggregate corporation preſents, it muſt be 


under their common ſeal, and by the true name of their 
corporation, The King may preſent. by letters patent un- 
der the Great Seal, and by theſe words, viz.. Damus. & 
concedimus ; for this amounts to a warrant: for the biſhop. 
to admit the clerk; it is ſaid the King may preſent by 


was ſaid to be in the biſhop . 
of common right, till ſince it has been adjudged to the 


PR E 


word, or in writing under any ſeal, who os. 0 oh 
other legal act dation matter of record; Ar ah! 
nion of ſame, the King may preſent to a church X 10 
letter ſent to the ordinary to inſtitute and induq 1 
one his clerk to the liring; but the moſt ſecure *h 
have a pre/entation under the Great Seal. 
made biſhop, the King ſhall prgſent to the 
he grant to the biſhop, before he-is conſecrated di 
ſation to hold it with his biſhoprick; and if: 1 
bent of a church is made a biſhop, and the 
or grants that he ſhould hold the church in con 
which is 24 a preſentation, a grantee of the nt 
ance or pre/entation hath loft it, the King havin ron 
preſentation, If the King preſent to a church b 115 
where he ought to pre/ent pleno jure, and as Pate 700 4 
church, ſuch a preſentation is not good; for the Ki 7 
deceived in his grant, by miſtaking his title, which © i 
be prejudicial to him; the pre/enting by lapſe intichi, 
only that preſentation : The Lord Chancellor Preſents to 1 
King's beneſices under 20 J. c. 2 Ry} Abr. 3 "7 
Infl, 156, Co. Lit. 186, 2 Nel/. Abr. 1288 "Ro ; 
Lil. 351. Re Es 

The King may repeal a pre/entation, before hi . 
inducted; and this he wht 4 by granting i . 
r. which, without any farther ſignification of w 
5 , 1s a revocation of the firſt ↄrgſentation. Dyer 290, 

A patron may revoke his preſertatios before inſtitution 
but not afterwards; a preſentation being no more thai 4 
power given to the ordinary to admit the clerk, and if 
the patron die before induction, his preſentation is deter. 
mined. But this was in the caſe of the King; for in the 
caſe of a common perſon, if he die after inſtitution and 
before induction; the preſentation is not determined by his 
death. Latch. 191. Dyer 348. 


If two patrons preſent their clerks to a church, the 


biſhop is to determine who ſhall be admitted by a jut 
patronatus, c. And two patrons pretending a title to 
Preſent, one of them preſented W. R. but the biſhop 
refuſed inſtitution; whereupon he ſued in the court of 


audience of the Archbiſhop, and had an inhibition to 


that biſhop, and on that ſuit he obtained an inſtitution 
by the archbiſhop, on which he was inducted; after. 
wards the biſhop, who was'inhibired, granted inllitution 
upon the pre/eniarion of the other patron, and his clerk 
was likewiſe inducted ; and thereupon W. R. who had 

been inſtituted and inducted before, on a motion pro- 


_ cured a- prohibition, becauſe by the' firſt induction the 


iacumbency was determined: 80 that gaoad the incum- 
bence, the prohibition was granted, but not as % the 
contempt! of the ordinary after he had been inhibited, 


Moor 499. 


The father was incumbent, and after his death the 
patron pre/enied his ſon, who was refuſed by the biſhop, 
becauſe by the Canon law Filius non poteſt ſuccedert patri 
in eadem eccleſia, and the patron: preſented another perſon ; 
then the ſon who was firlt pre/erted, obtained a diſpenſation 
nan obſtante the canon; but the ordinary admitted the ſe- 
cond preſentee, ho was alſo inſtituted and inducted; there- 
upon the ſon ſued him and the biſhop in the Spiritual 


court, but a prohibition was granted. Catch 191. 


A clerk may be refuſed by the biſhop, if ths patron is 
excommunicate ; Or if the clerk is not perſona idonca, which 
includes ability of learning, and honeſty in converſation, 
Sc. But in aquare impedit brought againſt the biſhop for 
refuſal of a cler, he maſt ſpew the' cauſe for his refuſal 


Jpecially and direly; and becauſe the clerk is of ill life, 


or a ſchiſmatic iu general, is nt ſufficient, without ſhew- 
ing what crimes, or ſort of ſchiſm he has been puilty of: 
And the temporal court then will judge whether the cacle 
be juſt or not; and if the party denies the ſame, the court 
may write to the metropolitan to examine the matte, 
and certify; and tho” the matter be of a ſpiritual nature, 
it ſhall be tried by a jury: For whether the cauſe be tem · 
poral or ſpiritual, the examination of the biſhop concludes 
not the clerk ; he is judge of the ability, but not tte 
ultimate judge: but in caſe of refuſal for inſufficiency in 


learning, it hath been adjudged, that the ordinary 1 not 
accountable to any temporal judge; and that 15 litera- 
tura minus ſufficient, c. is a good plea, withou 


4 


t ſetting 
forth 


forth the kind of learning by degrees of it. 5 Rep. 58. 
0. 631. 3 Lev: 311; Show. 88, K af 32, | 
33- That the preſentee ath a benefice already, is mo good 

cauſe of refuſal, fc, 1 Rol, Abr. Naa 
If the bilhop, refuſes, to admit the clerk pre/ented, he 
mult give notice of his refuſal, with the cauſe of it forth- 
with; and on ſuch notice the patron mult preſent another 
clerk, wvithin fix months From the avaidance, it he thinks 
the objection agaiult his firit clerk cont ns ſufficient 
ciuſe of refuſal ; but if not, he may bring his guare im- 
pedit againlt the biſhop. 2 Rol. Abr. 364. And where 
a church becomes void by deprivation, by the Canon law, 
or reſignation, the patron muſt have notice from the ordinary, 
to preſent another petſon: But if the church becomes void 
by the sct of God, as death of the incumbent; or by 
creation, or ceſſion, Cc. the patron is bound to take no- 
tice himſelf of the avoidance, and to preſent, Wc. Wood's 
%% 1 e846 or any ſtranger, preſents a clerk pending 
a guare impedit, and afterwards the plaintiff obtains judg- 
ment, he cannot by virtue of that judgment remove him 
who was thus preſented ; but he is to bring a /cire facias 
againſt him to ſhew cauſe guare executionem non babet; and 


then, if it be found that he had no title, he ſhall be a- 


mayed. ² M oat M 4 $164, 

The way to prevent ſuch a preſentation, is to toke out 
a ne admittas to the biſhop; and then the writ guare in- 
cunbravit lies, by virtue wh-reof the incumbent ſhall be 
amoved, and put to his guare impedit, let his title be what 
jt will; but if a ze admittas be not taken out, and another 
incumbent ſhould come in by good title pendente lite, he | 
ſhall hold it. Sid. 93. Cro. Jac. 9h97 

A man muſt ſet forth a preſentation in himſelf, or thoſe 
under whom he claims, in a quare impedit ; and it ought 
to be al.edged in him who hath the inheritance: And when 
ſix months paſs pending the writ, Cc. by the diſturbance | 
of any one, ſo that the biſhop hath a right to ↄręſent by 
lapſe, damages ſhall be recovered/by two years value of 
the church, if the perſon loſe his pre/entation; and if he 
recovers his preſentation within the fix months, damages 
to half a year's value, &c. 2 Taft. 362. Laugh. 7, 57. 
Cre, V ⁰¹˙ͥQꝛĩ⅛ P © 2 nan 

Where a perſon gets the fee to-his pre/entation, which 


— 


is his title, he mult in his declaration alledge the pre/enta- 
tion to be tempore pacis, or it may be intended to be tem- 
pore belli, and then it is no title; but where the bare pre- 
ſentation is not his title, but only in par ſuance of a former 
right, in ſuch caſe he may alledge 2 generally: As for in- 
ſtance; where he declares that 4. B. was ſeiſed of the ma- 
nor of D. as of fee, to which an advow/on was appendant, 
and that being ſo ſeiſed he preſented M. R. and after- 

wards granted the next avoidance to the plaintiff; this is 

good, for plaintiff ſhews a precedent | 6 , and doth not 
make the preſentation itſelf his title. 1 Mod. 130. 2 Mad. 
183. 3 Salk. 280. 


F 
If a church becomes void in the life- time of a biſhop, 
he cannot deviſe the next pre/entativn ; but if the biſhop, 
or any incumbent of a church, hath the advowſon in fee, 
and then either of them deviſeth, that on the next avoid- 
ance his executor, ſhall pre/enr ; this is good, tho” they 
deviſe the inheritance to another, | Dyer . 
When a biſhop hath a pre/entation in right of his bi- 
ſhoprick, and dies, neither his executor, nor heir, ſhall 
have the void turn; but the King, in whoſe hands are the 
temporalties, and he hath a right to preſent on an avoid- 
ance after the ſeizure, on death of the biſhop tho' where 
an incumbent was ſeiſed of the advowſon in fee, and 
died; on a queſtion who ſhould preſent, either his heir or 
executor, the advowſon not deſcending to the heir till 


* 1 7 


| * e419 $01 (464 kw & S4203491 44h 464 ; 
Melt Abr. t 286. Bat ina gyare impedit, defendaut pleaded, 


that the patron granted the next preſentation to B. B. who 


died, and made his executor, who preſented the defendant; 


iſſue was taken upon aon concef/it, and the jury found, that 
the patron granted the preſentalion to B. B. during his 
life, and that he died before the church became void; 
adjudged that this was not an @4/o/ute. grant of the next 
preſentation, but reſtrained during . the ht of the grantet; 
wherefore it ſhall zoe go to the executor, unleſs the 
church became void in the life-time of the teſtator. Cro. 
Car. 363. £97 OG + > 4 $68 FEES” 1 | 
Tenant in tail of an adyowſon, and his ſon and heir, 


joined in a grant of the next preſentation, tenant in tail 


died; this grant was held void as to the fon and heir, 
becauſe he had nothing in the advowſon at the time that 
he joined with his father in the grant. Hab. 43. 

The right of pre/enting to the next avoidance, may be 
deviſed by will to any perſon; and by deed, the next 
avoidance of a church may be granted, where the church 
is then full; alſo whilit a church is void, the next avoid- 


| ance that ſhall happen, or the inheritance of the advow- 


ſon may be granted away, and by deed or grant, the 
right of preſenting will paſs; but the void turn itſelf is 
not grantable by any common. perſon, tho* it may be 
granted by the King, and be good; for it is a meer ſpiri- 
tual thing anzexed 7o the perſon of the patron, and during 


the time of the vacation it is a thing in right and in action, 


the. fruit and execution of the advowſon, not the advow- 


ſon itſelf, Cre. Fac. 371, _ Clerg ym. Law 154. 


As a void turn is not grantable; ſo if two have a grant 


made to them of a next avoidance, and a/7er the church 
is uoid, one releaſe all his right and title which he had in 


the advowſon and preſentation to his companion, who 


preſents to the church, this prgſentation is void; becauſe 


| after the avoidance, the interelt was attached in both, 


and both had a power to pre/ent, which could no more 
be releaſed by one to the other, than it could be granted 
in that manner, being but à rige, and wot a chartel 


- IN _POSSESS20N . But a releaſe in this caſe may be good, 
if it be made Sefore the church is void; and the party to 
whom made may preſent, c. 1 And. 223, Cro. Car. 


* 


JJ o ĩ aan 4 
If a preſentation itſelf bears date whilſt the church js. 


; full of another clerk, it is void: And where two or more 
have a title to preſent. by turn, one of them preſents, his 


clerk is admitted, inſtituted and inducted, and afterwards 
deprived, he ſhall not preſent again, but that preſentation 
ſhall ſerve his turn: tho? where the admiſſion and inſtitu- 
tion of his clerk is void, there the turn ſhall not be ſerved ; 


as if after induction he neglects to read che thirty-nine 


articles, fc. his inſtitution is void by the Stat. 13 Eliz, 


and the patron may pre/ent again, F. N. B. 33. 5 Rep. 
102. | | 


The right, of preſenting to a. church, may paſs from 
one ſeiſed of the ſame by the patron's acknowledging of 
a ſtatute, Ie. which being extended, if the church be- 


comes void, during the conuſer's eflate, the conuſee may 
preſent, Owen 49; | 


Every church living is to be given and received by pre» 
ſentation, collation, fc. , And wherever a writ of quare 


impedit, or right of advowſon will lie for any, man on 2 
diſturbance; there he hath a right to the preſentation for 


that time at Jealt. 1 Shep. Abr. 240, 244. 


Where the, patron of a, church hath an eſtate in the 


manor or other tning to which, it is appendant, or has ic 


in groſs for life or years only; if the church becomes 
void during his eſtate, he may preſent: to it; Or he may 
grant the next avoidance to another for a term; and this 
will be good, if it happen in the time, But if one be 


after the death of his anceſtor, and immediately upon his diſſeiſed of, his manor, and the diſſeiſor 4% ſelſed. and 


death the church was void, therefore that avoidance was 
veſted in the executor; it was adjudged, that the heir ſhall 
preſent, becauſe the deſcent to him, and the avoidance to 


after the church become void; in this caſe the diſſeiſee 
cannot preſent ull he hath recontinued the manor, but 
before the dying ſeiſed he might do it. Co. Lit, 120, 


the executor, happened at one and the ſame jnftant, and | 8 Rep. 145: Dyer 29. Plaud. oo. 


where two titles concur in an inſtant, the elder title ſhall 
be preferred. 3 Lev. 47, . 
A grant was made of the next pre/entation to a church, 


A pre/entation by a perſon who had not right, at Com- 


mon law, pat the rightful patron out of poſſeſſion, and 
obliged him to bring the writ of right of ad vowſos, e. 


the grantee died, and then the church became void; and | And preſentment by uſurpation, and admiffion ppon it. 


it was held, that the executor of the grantee ſhall have 
the pre/entation as a chattel. Glan vil, lib. 6. c. 7. 22 


] 


gains the fee to the preſentor, till he be evi ded by action. 
6 Rep. 30. 1 And. 300. Tel. 91. 
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One may not make a deputy to preſent for him: Aud 
yet a preſentation by a proctor is ſaid to de good, as if 


done by the party himſelf, F. N. B. 35. If a man pre- 
ſent in time of war, the law hath ſuch regard to the ori- 


ginal act, wiz. the preſentation, that all which follows 
thereon is void. 6 Ed. 3. 41. 2 Rep. 93+ | 
Where a common perſon is patron, he may pre- 


ſent by parol; as well as by writing to the biſhop. Co. 


Lit. 120. A preſentation doth not carry with it the for- 


mality of a deed; but it is in the nature of a letter miſive, 


by which the clerk is offered to the biſhop; and it paſſeth 
no intereft, as a grantdoth, being no more than a recom- 


mendation of a clerk to the ordinary to be admitted. 


Young Clergym. Lawyer 17, 18, But where a plaintiff 
declared upon a grant of the next pre/entation, and on 
ozer of the deed it appeared to be only a letter written 
by the patron to the father of the plaintiff, that he had 

iven his ſon the next preſentation; adjudged, that It 


would not paſs by ſuch letter, without a formal deed, 


Ozven 47. | 
-Where the crown has a right to preſent on promoting 


the incumbent to a biſhoprick, it is not neceſſary to be 
done during the life of the promotee, 2 Strange 841. 
See Black. Com. 1 J. 389. 2 V. 23. As to Preſentative 
Advowſons, lee ib, 2 V. 22. | 


Form of a Preſentation to a Benefice. 
Ewerendo in Chriflo Patri & Domino, Domino B.. Per- 
R miſſi:ne Divina Epiſcopo 8. c. ejus wel in Abſentia 


Vicario ſuo in Spiritualibus Generali, aut alii cuicunque in 


bac parte ſufficienem Authoritatem habenti ; Prænobilis A. 


B. Baro ae, Ic. werus & indubitatus Patronus Rectoriæ 
Eecleſiæ Parochialis de, Ic. Salutem in Domino Sempiternam. 
Ad Eccleffam Parochialem de, c. prædict. veſtræ Dioce/eos 


modo per mortem auturalem C. D. ultimi incumbentis ibidem 


wacantem, & aa meam Præſentationem pleno jure ſpetantem, 


dilectum mi bi in Chriſto E. F. Clericum, Artium Magiftrum, 
Paternitati veſtræ Præſento, humiliter ſupplicans ut prefatum 
E. F. ad diam Eccliſiam admittere, ipſumg; in Rectoriam 
ejuſdem Eccleſia Inſtitui & Induci facere, cum ſuis juribus 
& pertinentiis Univerfis, ceterag; omnia & fingula peragere 
& adimplere in bac parte, que ad veſtrum munus Epiſcopale 
pertinere videbuntur, dignemini cum favore. In cujus rei 
Teſtimonium, his Præſentibus figillum meum appoſui. Dat 
die, Cc. Anno Regni, Sc. Annog; Dom. 1727. 


A Grant of the next Preſentation to a Church, 


Ao all to whom theſe preſents Sali come, A. B. of, 
Sc. the true and undoubited patron of the rectory or 


fariſh church of D. in the county ærd dioceſe of, &c. ſend 


greeting. Know ye, hat the ſaid A. B. for divers good 


cauſes and confiderations him thereunto moving, hath given, | 


granted and confirmed, and by theſe preſents doth, for him and 
his heirs, give, grant and confirm unto C. D. of, &c. his 
executors, adminiſtrators and aſſigns, the firſt and next ad- 
voc ſon, preſentation, free diſpoſition and right of patronage, 
of and to the parſonage, rectory, or pariſh church of D. afore- 
aid, with all its appurtenances, with full power and autho- 
rity to and for the ſaid C. D. his executors, adminiſtrators 
and aſſigns, to preſent a learned and fit perſon to the ſaid 


parſonage, refory, or pariſh church, with all its rights | 


and atpurtenances, whenſoever the ſame ſhall firſt and next 
happen to become void, by the death, reſignation, ceſſion, or 
deprivation of E. F. the preſent incumbent, or otheraviſe how- 
ever; and to do and perform all and every other a and ads, 


thing and things whatſoever, in order to the ſame, in as full 


and ample manner, to all intents and purpoſes, as the ſaid 
A. B. cr his heirs might, or hereafter could have done, if 
this preſent grant had not been made, In witneſs, c. 


Right of preſentation may be forſeited in ſeveral caſes: 
As by attainder of the patron, or by outlaaury, and then 
the King ſhall preſent ; and if the outlawry be reverſed, 
where the advowſon is forfeited by the outlawry, and the 
church becomes void after, the preſentation is veſted in the 
crown; but if at the time of the outlawry the church 


3 


. 


was void, then the preſentation is forfeited a, | 

on reverſing the ſame, the party ſhall beet ua 
By appropriation without licence from the crown, the 
preſentation may be forfeited ; tho“ the inberitaneg f 
caſe is not forfeited, only the King ſhall have the N 
ation in nature of @ diſtręſi, till the party hath Leg 
for his contempt. By alienation in fee of the hos og 
by a grantee for life of the next avoidance 3 2 lon, 
tion 1s forfeited ; and after ſuch alienation the, oak 
may preſent, but then he mu/? enter for the ee 
the grantee in the life-time of the incumbent to de teh 
his eſtate before the preſentation veſts in him on 9 
bent's death. And by fimeny it may be likewiſe re 
and loſt, where any perſon for money, (9c, oreſe 405 
1 Moor 269. Ploaud. 299. 2 Roll, 1 15 
ge n e So dee Adlvouaſen, Pairm, 

P:eſentee, The clerk preſented to a chu 
tron, In our ſtatutes hs 1s mention of wn py ia 
17 _ D he N the King preſents to a benefice, 
Pꝛelentment, Is a mere denunciation of jurors . 

officers, Ic. (without any information) ol * wing 
quirable in the court whereto it is preſented, Lanb. Eres 


I. 4. c. 5- Or preſentment is an information made by 


the jury in a court, before a judge who hath author; 
puniſh an offence: It is that which a grand pry ay 


| and preſents to the court, without any bill or indictment 


delivered ; and it is afterwards reduced i 
an indictment, 2 1ſt. 739. ane 
The preſentment is drawn up in Engl; by the jury, in 
a ſhore note, for inſtructions to draw the indictment b ; 
and differs from an indictment, in that an i erer 
drawn up at large, and brought ingroſſed to the grand 
jury to find. 2 Lill. Abr. 353. 5 | 
There are preſentments of juſtices of peace in their ſeſ.. 
ſions, of offences againſt ſtatutes, in order to their puniſh- 
ment in ſuperior courts ; and preſentments taken before 
commiſſioners of ſewers, &c. But a preſentment of com- 
miſſioners of ſewers was quaſhed, becauſe it did not ap- 
pear in the preſentment by what authority the commiſ- 
ſioners did fit who took the preſentment, or that any of 
them were of the guorum, as directed by ſtatute, Hil}, 
1649. Preſentments are made in courts leet and courts 
baron, before ſtewards: and in the latter of ſurrenders, 
grants, Wc, Alſo by conſtables, churchwardens, ſur- 
veyors of the highways, &c, of things belonging to their 
offices. See Black, Com. 2 V 369. 4M. 298. 
Pꝛeſident, Præſes Is uſed for the King's lieutenant 


in any province, as Prefident of Wales, c. 


Peeſident of the Council, Relates to the function of 
the perſon, and is the fourth great officer of ſtate: He is 
as ancient as the reign of King Jobn; and hath ſometimes 
been called Principalis Confiliarius, and other times Ca- 
pitalis Conſiliarius. | By 

The office of Pręſident of the Council was ever granted by 
letters patent under the Great Seal durante bene placito; 
and this officer is to attend on the King, to propoſe bu- 
ſineſs at the council table, and report to his Majeſty the 
tranſactions there: Alſo he may aſſociate the Lord Chan- 
cellor, Treaſurer and Privy Seal, at naming of ſheriffs; 
and all other acts limited by any ſtatute, to be done by 
them. 21 H. 8. c. 20. See Black. Com. 1 V. 230. 

Pꝛels, ( Liberty of the) See Black. Com. 4 / 151. 

The printers of the public papers, ſhould for ever fe. 
collect the motto LiBzRTAS SINE LICENTIA, of the,, 
who doubtleſs wiſh well to that principal bulwark of our 
conſtitution, may, tho? without defign, ultimately Probe 
its greateſt enemies, : 

Prefling, for /ca-ſervice, In time of war, the King 
has power to ;mpre/5 ſeamen ; tho” he ought not to im pf 8 
chem. Comber. 340. But watermen withdrawing ten- 
ſelves during the time of preſſing, ſhall be liable to im- 
priſonment, Fc. Stat. 2 & 3 P. & M. c. 16. — 

Where a man receives preſs- money to ſerve the Al F 
and is delivered over to a captain; (not Neunte 5 g 4 
maſter) if he runs away without licence, it 15 te . 
having benefit of clergy, by the 7 Hen. 7. cab. l. 

Hiſt, P. C. 678. Every 
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. Every perſor'who!ferves ĩn any merchant ſhip belodg+ 
jog to the ſobject of Gr Britain, being fifty · five years 
of age, or under eighteen; and alſo every foreignet in 
ſuch thips are ptivileged ftom. being preſſed into his Ma- 
Jeſty's ſervice; and all others of any age, for the ſpace of 
two years after their firſt Zoos g. ſes; but npprentices are 
thus exempted three years. Stat. 13 Geo. 2. cap. 17. 
See Navy. ©0912 A tie amid pl 
It is not improper to obſerve, that the power of im- 
preſſing men for the ſea ſervice by the King's commiſſion, 
has been a matter of diſpute, aud ſubmitted to with great 
reluRtance; tho? (as obſerved by Blackflone 1 V. 418.) it 


an 1 *3 f 1 * 


bath been very clearly and learnedly ſhewn, by Sir: Mi- 
chael Fofter, that the practice of impreſſing ahd granting 


powers to the admiralty, for that purpoſe, is of very an- 
tient date, and hath been uniformly continued by a regu- 
lar ſeries of precedents to the preſent time: ; whence: he 


concludes it to be part of the Common law. See Foſter's. 


Reports, fo. 154. Broadfoot's caſe, 
Pyꝛeſling to Death, See Mare, and Black. Com. 4 J. 


: Delt, Is uſed for a duty in money, to be paid by the 
ſheriff on his account, in the Fæcheguer, or for money left, 
or remaining in his hands. 2 & 3 Ed. 6. cap. 4. 
Pꝛeſtation⸗monep, / Præſtatio, a paying or performing) 
Is a ſum of money paid by archdeacons yearly to their 
biſhop pro exteriore juriſdictione Et fint guieti a præſtatione 
muragii, Chart. H. 7. Burgenſ. Mount-Gomer, Prefia- 
tio was alſo anciently uſed for purweyance. See Philip's 
book on that ſubject, pag. 222. And lee Spiritualties. 


Pꝛeſt⸗monep, Is ſo called from the French word pref, 


that is, promptus expeditus, for that it binds thoſe who re- 


ceive it, to be ready at all times appointed, being meant 


commonly of ſoldiers. 18 H. 6. 19. 7 H. 7. 1. 3 U. 
8.7 6. and-2 £4. 11 44k | % i . 

Pzeſumption, { Pre/amptio) Is a ſuppoſition, opinion 
or belief previouſly formed; and is of three ſorts 3 1. Hio- 


lent, which is many times a full proof; as if one be 


killed in a houſe, and a man is ſeen to come out of the 


houſe with a bloody ſword, and no other perſon was at that 


time in the houſe ; this, tho* but preſumption, is as a 
proof, | . ä mh" ag 
2. Probable, which hath but a ſmall effect. 

3 Lewis, ſen temeraria, which is of no prevalence at 
all: So in caſe of a charter of feoffment, if all the wit- 
neſſes to the deed be dead; the violent preſumption, which 


ſtands for a proof, is continual and quiet poſſeſſion. Co. 


on Lit, lib. 1. . 1. Jett. 1. ; ? 
Præſumptio fat in dubio, it is doubted of, yet account- 
ed weritatis comes, quatenus in contrarium nulla eſt probatio, 


ut regula ſe habet, ſtabitur præſumptio donec probetur in 


7 


contrarium. Cowell. 1 1 my 
If defendant pleads payment to a bond, and it appears 
that the debt is long ſtanding by the bond, and hath. not 


been demanded, nor intereſt paid for many years, it ſhall 


be preſumed that the money is paid, tho' the plaintiff 


hath the bond in his cuſtody : Alſo if a rent be behind 
and in arrear for twenty years, and the landlord gives a 


receipt for the /a/? year that is due, all the reſt is pre- 
ſumed to be paid, &c. Co. Lit. 6, 375, Wood's Inſt. 
599. uy 3 

Where many houſes are let by one leaſe, the court will 
preſume that the leſſee is in poſſeſſion of them all, if he 
be in poſſeſſion of any one of them, and the contrary doth 


not appear to the court: So in other caſes, tho? preſump- 


tion is what may be doubted of, yet it ſhall be accounted 
truth, if the contrary be not proved. 2 Lill. Abr. 354. 
But no preſumptions ought to be admitted againſt the 
preſumptions of law, and wrong ſhall never be preſumed, 
Co. Lit. 232, 273. 


If the eldeſt ſon be bevoud ſea at the death of the an- 


ceſtor, and the youngeſt enters into the land, he is not 
accounted in law a diſſeiſor; becauſe the law preſumes, 


that he preſerwes the poſſiſſion for his brother ;. but if on his 


brother's return he keeps him out of poſſeſſion, then th 

law looks on him as a diſſeiſor. Lat. 68. | | 
Where the law intruſts perſons with the execution of a 

power, the court ought to give credit to them in the exe - 


cution of that power; tho' if they make a falſe return. 


" N ; 1 
i 4 1 
. 
i * 
* 


| whereby the party and juſtice are1abuſed, they may, by 
puniſhed. 12 Mod. 382 See Black, Com. 3 . 371» 4% 
Pꝛeſumptio, Was anciently taken for intruſion, or the 
unlawful ſeizing of any thing. Lg. Hen. I. g. 11. 
Paeſumptivs. Evidence of. Felony, Should be ,ad+ 
mitted cautiouſly; for the law holds, that it is better that 
ten guilty perſous eſcape, than that one innocent ſuffer, 
And Sir Matthew, Hale in particular lays down two rules, 
moſt prudent and neceſfary to be obſerv eds: +4, 
1. Never to. convict a man for ſtealing, the goods of A 
' perſon unknown, meerly becauſe he will give no account 


4 


| of ark gobde nan ts hn win 1 Waguth | wes 
2. Never to convict any perſon, of murder or, mans 
laughter, till at leaſt the body be found dead; ,on..ats. 
count of two inſtances he mentions, where perſons-were, 
executed for the murder of others, who were then aliye, 
but mifling. 2 Hal. P. C. 290. | wal 
Pzꝛeſumptive Meirs, Are ſach, who, if ,the..anceſtor 
ſhould die immediately, would in the preſent circumſtance: 
of things be his heirs; but whoſe right of inheritance 
may be defeated by the contingency. of ſome nearer heir 
being bor As a brother, or nephew, whoſe preſumptive 


daughter, whoſe preſent hopes may be hereaſcer cut off by 
the birth of a ſon. Nay, even if the eſtate hath de- 
ſcended, by the death of the owner, to ſach brother, or 
nephew, or daughter; in the former caſe the eſtate ſhall 
be deveſted and taken away by the birth of a poſthumous 
child; and, in the latter, it ſhall alſo be totally deveſted 
by che birth of a poſthumous ſon. Black.. Com. 2 V. 
208. C A * 
Paetended Titles, No one ſhall ſell or purchaſe any 
pretended right or title to land, unleſs the vendor hath re- 
ceived the profits thereof far one whole year before ſuch 
grant, or hath been in actual poſſeſſion of the land, or of 


and vendor ſhall each forfeit the value of ſuch land to the 
' King and the profecutor. This offence relates chiefly to 
the commencement of civil ſuits. ' 32 Hen. 8. c. 9. Black. 
Com. 4 135. 


* 


claims and ſues for it; here the precenſed right or title is 
ſaid to be in him who ſo c/aims and ſues for the ſame. See 
Mod. Cafe. 302. EEE: a AA . 

Pꝛetium Sepulchzi, Is applied to thoſe goods which 
accrue to the church when a corpſe is buried. Triſb Can. 
lib. 19. c. 6. 


And, juitices in corporations, &:c. may ſet the price of 
victuals and other things, by flatute 23 Ed. 3. c. 6. 3 
H. 8. c. 8. See Black. Com. 2 V. oF 454. | 
Pzide⸗gabel, (from prid. the laſt ſyllable of Jamprid, 
and gavel, a rent or tribute) In the manor of Rodeley in 


tain tenants, in duty and acknowledgment to him for the 
- privilege. of | fiſhing for /ampreys or lamprids in the river 
Severn. Tayl. Hitt; Gavelk. 112. . 


. church ; but in our law, this word is particularly uſed 
for miniſters of the church of Rome. Prieſts ſaying maſs 
forfeit 200 marks, by Stat. 23 Flix. c. 1. And perſons 


months after conviction of the offence, c. And ſuch 
prieſts, &c, keeping ſchools, are liable to perpetual im- 


Reruſants, Rome, and Black. Com. 1 Y. 388. 


and mariners of a ip; to the maſter. for the uſe of his 
cables and ropes, to diſcharge the goods of the merchant ; 
and to the mariners for loading and unloading in any port 
or haven; it is uſually about 12 d. per tun, or ſix-pence 
per pack or bale, according to cuſtom. Merch. Dia. See 
32:4 . e. 14. wal 

Pzjmer Fine, On ſuing out the writ or proecize, 
Called a writ of covenant, there is due to the King, by 


ancient prerogative, a primer fine, or a noble for every 
| 9 D | five 


* 


how he came by them, unleſs an attual felony be proved 


ſucceſſion may be deſtroyed by the birth of a child; or a. 


the reverſion or remainder; on pain that both purchaſer 


RA ST. 51097 nnen 41 
Pꝛetenſed Right (Ju Prætenſum Ts where one is in 
poſſeſſion of land, and another who is out of poſſeſſion 


Pzice. Things are to be ſold at reaſonable prices: 


| the county of Gloce/eer is a rent paid to the lord, by cer- 
Prieſts, In general ſignification, are any miniſters of a 


apprehending a Remiſb prieſt, ſaying maſs, have 100 J. 
from the ſheriff of the county, to be paid within four 


— nes 62, N 

c 
— 2 „ b od OSDIR Þ 
Tad EB aA . 


priſonment. 11& 12 V. 3, c. 4. See Jeſuits, Papiſts, 
Pzimage, Is a duty at the water-fide; due to the maſter 
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five marks of land ſued for z that is, one tenth of the 
annual value, Black. Com. 2 350. 14 
 Pzimicerius, The firſt of any degree of men; ſome- 
times it ſignifies the nobility. Primicerios totius Anglie 
were the nobility of Exg/and, Mon. 1 tom. p. 838. 
P:imter ſeilin, {Prima /eiffna) The firſt poſſi flion, 
or en was heretofore uſed as a branch of the King's 
prerogative, whereby he had the firſt poſſeſſion, that is, the 
entire profits for a year of all the lands and tenements, 
whereof his tenant (who held of him'-in' capite) died 
ſeiſid in his demeſne as of fee, his heir being then at full 
age, until he do homage, or, if under, until he were of 
age. Staundf. Prærog. cap. 3. and Braton, lib. 4. tract. 
3. e. 1. But all the charges ariſing by primier /e:fins are 
taken away by 12 Car. 2. c. 24. See Black, Com. 2 V. 
66, 88. 4. 411. e LET 


* Pzimier Sergeant, Is the King's frft Serjeant at 


Law. 


Hyrimo beneficio, The firſt benefice in the King's gift, 


Wc. See Beneficio. ? 
Primogeniture, (Primpgenitzra) The title of an elder 


brother in right of his birth: The reaſon of which Co. 
upon Lit. ſays, is, Qui prior et tempore, potior eff jure; 


affirming moreover, That, in King Altred's time, knights fees 
7 to the eldeſt ſon ; becauſe, by the diviſion of ſuch fees | 


deſcenat 


between malts, the defence of the realm might be weakentd. 
And Doderidge in his treatiſe of xob;/iry ſaith, (pag. 119.) 
it was anciently ordained, That all knights fees ſhould 
come unto the eldeſt fon by ſucceſſion of heritage, where- 
by he, fucceeding his anceſtors in the whole inberitance, 
might be the better enabled to maintain the wars againſt 
the King's enemies, or his lords; And that the ſocage 
ſhould be partible among the male children, to enable 


them to increaſe into many families, for the better further- 


ance in, and increaſe of huſbandry. Cowell. and Leg. 
Alfred Dodd. Treat. Nobil. 119, See Black. Com. 1. 
194. 2 J 214. 4F. 414. _ | | 
Pꝛince, (Princeps) Is ſometimes taken at large for the 
King himſelf; but more properly for the King's eldeſt ſon, 
who is called Prince of Wales. 
It it ſaid by ſome writers, that the King's eldeſt fon is 
heme of Wales by nativity; but others ſay, that he is 
orn Dake of Cornwall, and afterwards created Prince of 
Wales, tho? from the day of his birth he is ſtiled Prince o 
ales, a title originally given by Edward 1. And all his 
titles are, Prince of Wales, Duke of Cornwall, and Earl of 
C hefter. | 
Before Edw. 2. who was the firſt Prince of Wales, and 
born at Carnar van in that principality, (his mother be- 
ing ſent there big with child by Eaward 1. to appeaſe the 
tumultuous ſpirit of the Veleb) the eldeſt ſon of the King 
was called Lord Prince; but Prince was a name of dignity 
long before that time in England, Staundf. Prerog. cap. 
22. 75. Ste 27 H. 8. c. 26. and 28 H. 8. 3. And Stow's 
Annals, p. 303. But Prince was à name of dignity long 
before that time in Exgland; for in a charter of King 
Of, after the biſhops had ſubſcribed their names, we read. 
Frordanus Patritius, Binnanus princeps ; and afterwards 
the dukes ſubſcribed their names. And in a charter of 


King Edgar in Mon, Ang. tom. 3. pag. 302. Ege Edga- 


" 


rus Rex rogatus ab epiſcopo meo Deoriwolſe, & principe me 


Alfredo, Ne. And in Matt. Paris, pag. 155. Ego Hal- 
den princeps Regis pro viribus afſenſum prabeo, & ego Tur- 
ketillus dux concedo. I | 
As Duke of Cornwall, and likewiſe Earl of Cheſter, 
the Prince of Wales is to appoint the ſheriffs, and other 
officers in thoſe counties, by 1 Geo. 2. c. 5. The Prince 
of Malis, beſides the principality of Wales, dutchy of 


Cornwall, &c. has alſo a revenue, ſettled on him by 


parliament. See the Table to the Statutes, See alſo Black. 
Cem. 1 J. 225- 4.81. 

Principal, (Principalium) Is variouſly uſed in our law; 
as an heir loom, c. | | | 

The word principal, was alſo ſometimes uſed for a nor- 
tuary, Or corſe- preſent—— Item lego equum meum vocatum le 
Bay-Gelding, ut offeratur ante corpus meum in die fepul- 
ture mee, nomine Principalii. Ult, wolun. Jobannis Mar- 
clißeld. 9 Hen. 5. | 

In Urchenfield, in the county of Hereford, certain prix- 
cipals, as the beſt bealt, the beſt bed, the belt table, &c, 


" #49 


paſs to the eldeſt child, and are not liable 
Alſo the chief perſon in ſome of the inns 0 
2 principal of the houſe. Cowell, 
- Pzincipal and acceſſary. The princizal ; 
who actually commits a crime; and the err Fit 
is affiftiog-in the doing thereof. 2 Lill. AB. er 
if one wilfully hold a. man in his arms, i * 
kills him, be is a principal. 9 Rep. 67, en 
A man is preſent, and moves a perſon to kill ar be 
who doth fo ; by this he is as much a prixcipal as =, 2 
killeth the perſon: And all thoſe who come in com N 
any place or aſſembly, here any murder, robbery. ** 
lony is committed, if they come there for that cauſe we — 
cipali, altho? they do nothing. Staund /. P. 0. 0 N 
| Fitz, Coron. 314, 350. Pont. 138. But if . 
pen to be preſent when another is killed, or a ſelony a. 
and he came not in company of the felons, nor "a 
their confederacy z he will not be a principal or acreſſ | 
"_ , nes 15 Wt 
o man can regularly be a principal in felo | 
being preſent, unleſs it be ods of — 
wherein if the perſons intended or any others take the K 
ſon in the abſence of him who lays it, he is a rindi 1 
 Hale's Hi. P. C. 615. 5 | 34 
In the higheſt offences, as in treaſons, &&, all are prin 
cipals; ſo in the loweſt, ſuch as riots, forcible entries, 
and other treſpaſſes, there are no acceſſaries. Co. Lit. 71. 
# By the Common law; if a principal be pardoned before 
judgment, or hathhis clergy, theacceſſary may not be tried: 
but if it be after attainder the acceſſary ſhall be arraion. 
ed: And where the principal dies before attainted 5 | 
acquitted by verdict, Ge. the acceſſary ſhall be diſchate. 
ed: Alſo if the principal appears not, tho? the deter 
may be put to anſwer, he ſhall not be tried till the printi. 
pal is attainted, c. 4 Rep. 43 H. P. C. 47. Dal 
339. But this is altered by ſtar. 1 Ain. cap. 99. 
© Whatever will make a man an acceſſary beforein felony, 
will make him a principal in high treaſon and treſpaſs; 
as battery, riot, forcible entry, and even in forgery and 
petit larceny. Therefore, wherever a man commands 
another to commit a treſpaſs, who afterwards commits it 
in purſuance of ſuch command, he ſeems by neceſſary 
conſequence to be as puilty of it, as if he had done it 
himfelf; from whence it follows, that being in judgment 
of law a principal offender, he may be tried and found 
guilty, before any trial of the perſon who actually did the 
fact. 2 Hawk. P. C. 310. 1 5 
It ſeems agreed, that whoever agrees to a treſpaſs on 
lands or goods, done to his uſe, thereby becomes a prin- 
cipal in it; but that no one can become a principal in 
treſpaſs on the perſon of a man by any ſuch agreement: 
alſo it ſeems agreed, that no one ſhall be adjudged a prin- 
cipal in any common treſpaſs, or inferior crime of the like 
nature, for barely receiving, comforting and concealing 
the offender, tho' he knew him to have been guilty, and 
that there is a warrant out againſt him, which by reaſon 
of fuch concealment cannot be executed. And if he can- 
not be puniſhed as a principal, it is certain that he can- 
not be puniſhed as an accefſary ; becauſe, in ſuch offences, 
all who are puniſhed as partakers of the guilt of him 
who did the fat, muſt be puniſhed as principals in it, 
or not at all. Yet if a man knowing there is a warranc 
againſt ſuch offender; adviſe him to abſent himſelf, pe- 
haps he may be indictable for à contempt of the law in 
hindering the due courſe of juſtice. 2 Hawk. P. C. 31! 
See Aecgſary, and 2 Hawk. P. C. 311—326. and Black. 
Com. 4 J. 34. = | | i 
Pꝛincipal challenge, A ſpecies of the challenge t0Jur0r 
for ſuſpicion or partislity. And takes place, where # 
cauſe aſſigned carries with it prima facie evident marks : 
ſuſpicion, either of malice or favor. For the fee 
cauſes of this challenge. ide Black, Com. 3 J. 
36 | 


tO Partition, 
f Chancery is 


3. | a : 
Pꝛincipal monep, On mortgages, Oe. Vide Sci. 
ner and Vary. e / 1 vide 
P:inting, See the 72 ro the Statuirr, and ii 
> #1 ; k he Abbot or the 
for, Was firſt in dipnity next to t Ap 
chief of a convent, Cc. Fad there was a Lord . 


P K 1 


st. Job's of Jeruſalem. 26 H. 8. cap. 2. See Black. 


3 4 (priores alieni] Were certain religious 


jen, born in France and Normandy, governors of reli- 
2 pre" erected for foreigners here in Eagiand; but 
were ſuppreſſed by Henry 5. and afterwards their livings 
were given to other monaſteries and houſes of learning, 
and eſpecially towards the erecting of the King's colleges, 
at Cambridge and Eaton. 2 Init, 584. See Stow's Annals, 
pag. 582. and 1 Hen. 5. c. 7. . ; 
Pziozity, (Prioricas) Is an antiquity of tenure, in 
compariſon of another leſs ancient. Oli Nar. Br. 94. 
So, to hold by pofteriority, is uſed in Staun af. Præreg. 
cap. 2, 11. And Cromp. in his Juriſd. fol. 117. uſeth 
this word in the ſame fignification. The lord of the pri- 


ority ſhall have the cuſtody of the body, &c. and fol. 120. | 


If the tenant hold by priority of one, and by poſteriority of 
another, &c. To which effect, ſee allo F. N. B. 142. 
See Pofteriority. 1 ©” 

Pziozity of debts and ſuits. A prior ſuit depending 
may be pleaded in abatement of a /«b/equent action or pro- 
ſecution for the ſame matter. 


A prior mortgage ought to be firſt paid off; and debrs 


firſt due ſhould be firſt ſatisfied ; for as the firſt creditor 
advances his money before his debtor is incumbred, it 


is but reaſonable he ſhould be paid his debt beſore the 


diſcharge of the ſubſequent incumbrances : but debts 
frft due muſt likewiſe be fr proſecuted ; otherwiſe in 
ſome caſes priority will not be allowed. Comp. Attorn. 
120. | 
There is no priority of time, in judgments; for the 
judgement firſt executed ſhall be firſt paid. f 
Wherever any ſuit on a penal ſtatute may be ſaid to 
be actually depending, it may be pleaded in abatement 
of a ſubſequent proſecution, being EXPRESSLY averred 
to be for the ſame offence. Neither will it be any exception 
to ſuch a plea, that the offence in the ſubſequent pro- 


ſecution is laid on a day different from that in the former. 


Neither doth a miſtake in fuch a plea of the wery day, 
whereon the ſuit pleaded as prior was commenced, ſeem 
to be material on the iſſue of aul tie record, if it appear 
in truth to have been commenced before the other, and 
for the /ame matter, | 

And if two informations be exhibited on the very 
ſame day, it ſeems that they may mutually abate one 


another, becauſe there is no priority to attach the right of 


the ſuit in one informer, more than in the other, Allo it 
ſeems, that an information or bill the ſame day that they 
are filed, may be ſo far ſaid to be depending before 
any proceſs ſued on them, that they may be pleaded in 
abatement of any other ſuit on the ſame ſtatute, And 
from the ſame reaſon it ſeems alſo, that a writ of debt 
may be fo pleaded in abatement of any other ſuit on the 
ſame ſtatute. And from the ſame reaſon it ſeems alſo, 
that a writ of debt may be ſo pleaded after it is returned; 


becauſe then it ſeems to be agreed, that it may be pro- 


E ſaid to be depending; and whether it may not alſo 
e ſo pleaded before it be returned, ſeems queſtionable ; 
becauſe, according to ſome opinions, @ writ may be ſaid 
to be depending as ſoon as purchaſed, 2 Hawk. P. C. 
278. | | | 

Thoſe points of law, where Hawkins ſeems to doubt, 
are now, in general, pretty clearly ſettled, according to 
what ſeemed to be his opinion. See Black. Com. 2 VJ. 


1 | 
: P:iſage, /Pri/agium) Is that ſhare which belongs to 
the King, or Admiral, out of ſuch merchandiſes as are 
taken at ſea, by way of lawful priſe, which is uſually a 
tenth part.——Priſagium eſt ;us priſas capiendi, &c. Stat. 
31 Eliz. e. 5. . 

And priſage of wines is an ancient duty or cuſtom on 
wines, payable at certain ports, except London, Southamp- 
ton, Fe, It is where the King claims out of every ſhip 


or veſſel laden with wines, containing tæwenty tons or more, 


two tons of wine, the one before, the other behind the 

maſt, at his price, which is twenty ſhillings for each ton; 

bur this varies according to the cuſtom of places; and at 

Boſfen every bark laden with ten tons of wine or above, 

pays priſage This word is almoſt out of uſe, being now 

called butlerage, becauſe the King's chief butler receives it. 
3 


* 


PN 1 


| i Hen. 8. cap. 5. 4 Inft. 30. Calthorp's Rep. 26; Bes 


Black. Com. 1 V. 314. 1 7 

| Paiſe, or Pzize, (Captio, Prada; from the Fr. Pres- 
dre) Signifies a booty taken from an enemy in time of 
war, (ft. „% tit | | 

If ſhips are laden with contraband goods, both ſhip 
and goods may be taken as prije; and inftruments and 
proviſions of armature for ſea or land, bownd for an enemy 
from a neuter nation, Ir. ſhall be taken as a' priſe; 10 
money, &c, in time of neceflity. Lex Mercat. 178. 

Whether a ſhip be priſe or not; ſhall be tried in the 


 Adniraliy, and no prohibition be granted; And if a ſuit 


be commenced between the captor of a priſe and a claim- 


ant, and a decree is obtained either for or againſt the 


claimer z on giving ſecurity, ſuch ſentence or decree ſhall 
be put in execution, notwithſtanding any appeal, We. 


1 Sid. 320. 2 Keb. 158, See Privaterri, and Table to 


the Statutes. 
Paiſd, Is uſed for a priſoner taken in war. Howeden, 
Pag. 541. . | | 
Piiſon, ( Priſona) Is a place of confinement for the 
ſafe cuſtody of perſons, in order to their anſwering any 
action, civil or criminal; And it has been obſerved, that 
the Salva cuſfodia muſt be only caftodin; for carcer ad 


| Zomines cuffodiendos, non ad punitudos dari debet. Co. Lit. 


lib. 3. cap. 7. | | 
Any place where a man is reſtrained of his liberty, is 
a priſon And when any one is arreſted on proceſs, he 


is to be committed to priſon, or be bound in recogniſance 


with ſureties, or give bail, according to the nature of the 


caſe, to appear at a day in court, ahd anſwer what is 


alledged againſt him. Dat. 421. =, 
If one is brought before a juſtice of peace for ſuſpicion 


of felony, where a felony has been committed, the juſ- 


tice may ſend him to priſon, or bail himz and if no fe- 
lony be done, he hath power to diſcharge him. H. P. C. 
98. But when a perſon is committed to priſon for trea- 
ſon, or felony, he cannot regularly be diſcharged front 
priſon, till indicted, and acquitted, c. Though one 
taken and committed to priſon in a civil cauſe, may be 
releaſed by the plaintiff in the ſuit. 3 nf, 209. H. P. 
C. 94. But fee Habeas Corpus, &c. Vide Gaol. 
ziſon-bzeaking, Is not only where a felon is formerly 
committed to gaol by mittimns; but if be be put in the 
ſtocks, or kept in the conſtable's houſe, Sc. and he 
break priſon, it is felony, 1 Hale's Hift. P. C. 610. And 
if 4. arreſt B. for ſuſpicion, and carry him to the com- 
mon gaol, and there deliver him; if he breaks priſon, 
and be indicted on it, there muſt be an averment in the in- 
diment, that there was a felony done, and that A. having 
probable cauſe did ſuſpect B. and arreſted and commit- 
ted him, and that he broke the priſon, all which muſt bt 
proved on the trial: But where a felon is taken by capias, 
and committed, and break priſon, there needs no ſuch 
averment, &c, becauſe all appears by matter of record. 
2 Inſt. 5 90. Hales Hiſt. P. C. 610. 
The felony of breach of priſon is within clergy, though 
the offence for which the party was committed be exclud- 


ed clergy. 1 Hale Hift, P. C. 612. See E/cape. And 


Black. Com. 4 V. 130. | 

Pꝛilſoner, (Priſonarius, Fr. Priſonnier) Signifies one 
contined in priſon, on an action, or commandment: And 
a man may be a priſoner on matter of record, or of fad; 
a priſoner on matter of record, is he who, beiog preſent in 
court, is by the court committed to priſon ; and the other 
is on an arreſt, by the ſheriff, Cc. Staundf. P. C. 
34» 35+ | 

A priſoner at the ſuit of the King may not be charged 
in an action at the ſuit of the ſubject, without leave of 
the court, 1 Lew, 125, 146. . 

The court of King's Bench hath power to ſend for 


priſoner out of the Marfhalſea court, by rule of court, 


and need not iſſue an habeas corpus, as that priſon belongs 
to this court; but they cannot ſend for a priſoner out of 
ns other priſon, without writ of habeas corpus. Mich. 
1650. | 

Every judge of B. R. may remit priſoners, with their 


indictments, to the places where the offences wherewith 


they are Charged were committed; and a priſoner for 
debt may be removed from the Flere to the King's Bench, 
and 


» 2 8 * bo 
. . — 


: 
222 . ES rene 7th mk my +. D TO a. oe ED? a 
ö ID 2 45 ——— — 2 bs — — — = wt — 
r 2 <> — 2 ” : : Dy . 
> wy CIS rho os 4 "Pac '” —2— n — wc * I 2 
0 KT RAS ww 
Sy — } - SER -—_ : ACEC a Git RIES * £ in; 4 Ds” AP; — - 1 _ n = a; 2 
1 - — 4 . — — > 2 pg ge = » ——ů—ů— 
—— — . _ {EN — Dn A — x + > Dn pt ene og Rep ge RANTS: yy - * Moos pau 3 * 8 
* 2 — — — 3 = . L WL 1 — 8 4 : o n \ 
r 


— 2. 
— — 


— — 2 
hn 5 I STS 
— AZ _ 8 * 


ES. « 
—— 


. ITT I CORE ES 


an. i oa 


— wwy—— 


Q » _ VU 2 — 85 — — v7 — 
8 N 22 8 v oe © th g 
— — — — — . —— — — — =D 
— —— — . x — ho — — — s — — 
| PE — : = 2 —— — DI TOE 
5 ry — 7 — b ... 
a - 2 — ̃ — r 1 _ 


A 5 


S 2 r N oe 2 * + "ID 4 
2 . 5 8 K ECC A BR 209g oh nba acts — -— 24 x — — 3 a _ 
. ͤ ͤ wi nciangee. i: phe ork ar ns. ! . he 1 n SS ———— r — — v I : 
ae Eee — — — „ 23 7 ** D >< r = 7 ig 2 * - = — 2 v * — 1 = 
7 l - KS * Be Ta 8 = — 3 — Rr wn . by 2 a _ = 
— 3 — EC — 2 =o _ — 2 p — - - - Las a — 
5 - * — — 2 by, n _ a 
= < ez * R * 


Fen. uw, re cen 
3. — rr Wr N 


— = — XL 49 2 2625 Jad USE "i * 
— Gets Anat 2 ä ee * * 


— 


So 


— r eo ee az 3 
IRE IDE CEO 3 7 FS CES are 
_ — 


WE, Sen] EEE. 
= — 5 — 2 
— 


r I 1 
> — 


1 

: 

1 

: 
\F 

3 

40 

"4 

I 

% 
* 

s 

* 


*q s gt — + 22 I TIS 
2öĩ re pin ber Oo 
S ne” hf a A 


— — 


— ˖— dhe Eh 


— 3 r 
ry Hs * ” 
—— — — 
EE 
— nn ner LY 
* 2 7 4 bod 1 F my 2 


1 
B43 
af 
3 
I 
1 
* 
8 
bk 
& 
+ 
* = OY 
* 
1 
N p 
R 2 = 
hs: 
. 
3 
57 
5 
"x 


r — * 2 


— e 


0 
— — - PER IO 


e * e 4 „ „ p 
3 7 * Us e e 2 — 1 . 0 — . . 
SEAL N . Co ST a2 Des 2 OE $f Se ft rr 1 tis wha Sto hte - >" F366 So <a 2 ö 

* N. 5 n „ x She + * 21 * 26% x, £9 r =. = 

25 2 y _— bel, dirs — » ger A, — 3 OY _ 7 * * 4 - * - Py 2 — ** . 1 - * > bs 7 4 1 pt * 9 1 — 5 ; ; ? p G 4 5 
wi a : 3 . 12 8 22 x 1 4 ae” - _— 2 * * r 5 p 8 

8 2 6 f 2 — 25 1 4 . 4 4 — N N 4 
& * N WIT'Z x 8 2 0 e * A 
5 1 - X- 3 3 — <8” 2 — y _ Reid 
S fe p 7 2 2 N 4063. 2 "$20 8 7 
F i e * es r ere e . .. tf * - —4x 
r 8 W TE 8-5 wy t . . LICE EO Ng 
” 5 2% TM». g++ 3 Err D * 2 
Þ - — 7 


mY 
„ 
= 83 
ET 


enen enen 


PRI 


ad chente to the Marſhalſea, on ſomething charged 
againſt him in the hadeas corpus or return, or on bring- 
ing bim into'coort.” Dyer 275. 2 Lil. Abr. 357. 

Priſoners in the King's" Bench and Fleet priſons, on 


meſne proceſs, &c. are to be actually confined within the 
priſons, or rules of the ſame, till diſcharged; and the 


pfroſits of the marſhal”; and warder's places are Tiable to 
- ſequeſtration ' for payment of debt on judgment, on an 


eſcape, , beſides the common remedy. | 
Jodgment may be ſigned againſt a priſoner, in the 
Flect, in a perſonal action; entering a declaration, and 
leaving a copy thereof with the priſoner, Ic. after a rule 
to plead, to be out at eight days, c. Prifoners in the 
* King's Bench ere not to pay above 2s. 67. per week, 
chamber-rent, on pain of keepers taking more, to for- 
ſeit 20 J. Star. 8 9 W. 3. cap. 7. And priſoners go- 
ing at large, may be taken up on an eſcape warrant, 1 
Ann, cap. 6. But priſoners may go out of the rules, on 
a day-rule of court, about their buſineſs, ſo as they do 
not go into the country, or to plays, diverſions, Cc. 
2 366. | FOOTE 
A perſon in execution in the King's Bench frifon, was 
put in irons by the marſhal; and the court ordered the 
marſhal to keep his priſoner according to le: though 
they ſaid he might juſtify putting him in irons, if he 
feared an eſcape, or if the priſoner was unruly. Farrell. 
52; In the ſecond year of Geo, 2. Sir William Rich be- 
ing laid in irons in the F/zet priſon, had his iſons taken 
off by order of the Houſe of Commons; who thereupon 
begun an inquiry into the conduct of gaolers to priſoners, 


W 3: | 

P:iſoners diſcharged, A variety of acts have been 
made, on liberal principles, for relief of inſolvent 
debtors. It is immaterial to ſet them forth, as they in 
general vary in ſome particulars, and the laſt is too pro- 


lix, to inſert at large, and yet too particular, to admit 


of a proper abridgment. Vide the Stat. 9 Geo. 3. c. 26. 
Pit. See Black. Com. 4 339. | 
ÞP:ivateers, Are a kind of private men of war, the 

perſons concerned wherein adminiſter at their own coſts a 

part of a war, by fitting out theſe ſhips of force, and pro- 

viding them with all military ſtores; and they have, in- 
ſtead of pay, leave to keep what. they take from the 

enemy, allowing the Admiral his ſhare, &c, 


Privateers may not attempt any thing againſt the laws 


of nations; as to aſſault an enemy in a port or haven, 
under the protection of any prince or republic, whether 
he be friend, ally, or neuter; for the peace of ſuch places 
muſt be inviolably kept; therefore by a treaty made by 
King William and the States of Holland, before a com- 
miſſion ſhall be granted to any privateer, the commander 
is to give ſecurity, if the ſhip be not above 150 tons, in 
1500/. and if the ſhip exceeds that burden, in 3000/7, 
that they will make fatisfation for all damages which 
they ſhall commit in their courſes at ſez, contrery to the 
treatics with that ſtate; on pain of forfeiting their com- 
miſſions, and the ſhip is made liable. Lex Mercat. or 
Mercb. Cempan. 177, 178. 8 | 

Beſides theſe private commiſſions, there are ſpecial 
commiſſions for privateers, granted to commanders of 
ſhips, &c. who take pay, who are under a marine diſ- 


cipline; and if they do not obey their orders, may be 


puniſhed with death: And the wars in latter ages, have 
given occaſion to princes to iſſue theſe commiſſions, to an- 
noy the enemies in their commerce, and hinder ſuch ſup- 
plies as might ſtrengthen them, or lengthen out the war; 
and likewiſe to prevent the ſeparation of ſhips of greater 
force from their fleets or ſquadrons. Ibid, © + i 

Ships taken by privateers, were to be divided into fve 
parts; four parts whereof to po to the perſons intereſted 
an the privateer, and the fifth to his Majeſty: And as a 
farther encouragement, privateers, (fc, deſtroying any 
French man of war, or privateer, ſhall receive for every 
piece of ordnance in the ſhip ſo taken 10/7. reward, c. 
48 5 V. GM. 25. : 

By a particular ſtatute lately made, the Lord Admiral, 
or Commiſſioners of the Admiralty, may grant commilſ- 
fions to commanders of privateers, for taking ſhips, Cc. 
which being adjudged prize, and the tenth part paid to 
the Admiral, Fc, wholly belong to the owners of the 


or privateers, they are to be feſtofed to the owner, 
; | 3 


was on board ſuch ſhip at the beginning of the en 


privat ron + 


privateers and the captors; in proportions apreed'on hg 


tween themſelves ; and the officers and ſeam 

war, are to have the ſole property of all ſhips the 

to be divided as his Majeſty ſhall order by prothect tale, 

Alſo if any thips be!ongitg to the Eagh be taken by f. 

enemy, and afterwards retaken by any of APs 5 
"ar 


en of Hide 


paying an eighth part of the value, in /jeu o 
having dec in the enemy's poſſeſſion wk Perry = 
and if above that time, paying further to à moiet 95 
And ſhips of war or privateers, taking any ſhip "A " 
privateer of the enemy, the officers and ſeamen fall de 


paid by the treaſurer of the navy 5 J. for every man who 


1 6 1 © + 4 : 6 4 
ment. Sat. 13 Geo. 2. c. 4+ Prize goods are I. 4 


empted from the cuſtoms; and for what particular Cut) 
they are liable to. Vide 29 Geo.'2. c. 34. Ang i 


moſt commonly applied to a bithop or rector, when b 
death, or other act, they are deprived of their Prefer 
ments; it feems to be an abbreviation' of the word 4. 
Coe e: CIR. ; 
Pzivement enſtent, le where a woman is avizh 6% 
bY her huſband ; but not guick with child. Mad“, lift, 
 Bzivics, (From the Fr. Prize, i. e. Familiaris Ate 
tha ſe who are partakers, or have an intereſt in any action 
or thing, or any relation to another; As every heir in 
tail is privy to recover the land entailed, Sc. 0% Ny. 
. 777. | 3 5 | 
There are five ſeveral kinds of privies, viz, Pri vies if 
ſlood. ſuch as the heir to the anceſtor; privies in reweſn. 
tation, as executors or adminiſtrators to the deceaſed; 
privies in eflate, between donor and donee, leſſor and 
leſſee, Fc. Privies in reſpe of contra? ; and pri vies o 
account of ate and contract together. 3 Rey, 23, 123. 


4 Ne, 133+ Lifted; eee 


Tf a fine be levied, the heirs of him who levied it, are 
termed frivies If a leſſor grants his reverſion, the 
grantee and leſſee are privies in ale. And privie in 
contra extend only to the perſons of the leſſor and leſſee; 
and where the leſſee aſſigns all his intereſt, here the le. 


for and leſſee remain privy in contract, but not in ellate, 


which is removed by the aſſignment. 3 Rep. 23. 

Priwvies in reſpect of effate and contract appears, where 
the leflee aſſigns his intereſt, but the contract between the 
leſſor and leſſee as to action of debt continues, tne leſſor 
not having accepted-of the aſſignee. 3 Lev. 205. But 
where there are privies in contra, and the privity is a“ 
tered by aſſign ment of an executor, c. before any ren! 
due, and after the privity of ęſſate by the aſſignment of 
the executor's affignee, nothing remains whereby to 
maintain any action. Latch 260. | 

There are likewiſe privies in deed, or in law; where 
the deed makes the relation; or the law implies it, in 
caſe of eſcheats to the lord, Fe. And only parties and 
privies ſhall take advantage of conditions of entry on 
lands, Sc. Co. Lit. 516. See Black, Com. 2 V. 5 
and Priwity and Privy. | | EY 

Privilege, / Privilegium) Is defined by Cicero in his 
oration pro domo ſua, to be lex privata homint arroge: 
It is, ſays another, Jus fingulare, whereby a pine 
man, or a particular corporation is exempted from iy 
rigor of the Common law. It is ſometimes uſed in | 
for a place which hath ſome ſpecial immunity. Kiithin 
118, 5 
Privilege is either per/onal or real: A perſonal pf 17 
ie, that which is granted to any perſon, eicher 484 
beyond the courſe of the Common law: As for pr 
A member of parliament may not be arreſted, nor 24 
of his ſervants. See p. | 

A privilege real is that which is granted t * 
to the univer ities,” that none of either ma) be * ** 
Wiftminjler-tlall, on any contract made within ! es 
precincts, or proſecuted in other courts”: And ove «het 
ing to the Court of Chancery cannot be ſued m_ Nl 
court, certain caſes excepted ; and if he be, peer 
move it by writ of privilege, grounded on | ; 


OA place, a5 


19 E. 5 


o . 
Dey * 
* 


PAT 


18 F. 3. Cowell, Officers of the court are to be ſued in 
the petty bag office. _ | : 8 ILE 
Privilege is an exemption from ſome duty, burthen or 
attendance, to which certain perſons are intitled, from a 
ſuppoſition of law, that the ſtations they fill, or the of- 
fices they are engaged in, are ſuch as require all their 
care; that therefore without this indulgence it would be 
impracticable to execute ſuch offices to that advantage 
which the public good requires. 4 New Abr. 215. 


1. Of privilege in fuits allowed officers and attendants 


in the courts of juſtice. Bee's . 
2. Of the privilege of peers and members of parliament. 


3. Of the proceedings in courts by and againſt perſons in- 


titled to privilege of parliament, 


1. Of privilege in ſuits allowed officers and attendants in 
the courts of juſtice, | 


The officers, miniſters and clerks of the courts in Veſt- 
minſter- Hall are allowed particular privileges in reſpect 
of their neceſſary attendance on thoſe courts; they are 
regularly to ſue and be ſued in the courts they reſpectiwely 
belong to, and cannot (except in certain caſes) be im- 
pleaded elſewhere ; which privilege ariſes from a ſuppo- 
fition of law, that the buſineſs of the court or their elients 
cauſes would ſuffer by their being drawn into another 
than that in which their perſonal attendance is required. 


2 Infl. 551. 4 Ii. 71. Vaugb. 154. Dyer 377. a, 


l. 30. 

7 8 Ch. J. of C. B. brought treſpaſs by Sill for 
breaking his houſe in the city of Worceſter, againſt a 
citizen of the city; the mayor and commonalty came and 
ſhewed a charter granted by Edward VI. and demanded 
conuſance of pleas; but it was refuſed, becauſe the pri- 
vilege of that court, of which the plaintiff was a chief 
member, is more ancient than the patent; for the juſtices 
clerks and attornies ought to. be there attending their 
buſineſs, and ſhall not be impleaded or compelled to im- 
plead others elſewhere; and this privilege was piven the 
court on the original erection of it. 3 Leon. 149. 

An attorney, /o long as he remains on record, (and con- 
tinues in practice) ſhall have his privilege ; therefore 
where it was moved, that 7. S. ſhould put in ſpecial bail, 
being an attorney at large, and having diſcontinued his 
practice, the court ſaid, that attornies at large have the 
ſame privilege with the clerks of the courts, and are to 
appear de die in diem; and they were not ſatisfied that he 
had diſcontinued his practice. Bro, tit. Attorney 67, 
Tit. Bill 24. 1 Vent. 1, 

But where FJ. S. was arreſted in B. R. and after the 
arreſt he procured himſelf to be made an attorney of C. B. 
and prayed his privilege, it was diſallowed, becauſe it 
accrued pendente lite. 2 Rol. Rep. 115. 

In debt againſt the warden of the Fleet, by bill of pri- 
vilege, he refuſed to appear; the court doubted how they 
could compel him, as they could not forejudge him the 
court, he having an zzheritance in his office; but it being 
ſurmiſed that he made a leaſe of his office, it was held, 
that he ſhould not have his privilege, for that the leſſee, 
and not he, was the officer during the leaſe. 2 Leon. 
173. 

So if the marſhal of B. R. grants his place for life; 
the grantor has no privilege during that time. 1 Vent. 
65. 

A clerk of B. R. was ſued in an inferior court for a 
debt under five pounds, and had a writ of privilege al- 
lowed; for the ſtatute 21 Fac. 1. c. 23. never intended 
to take away the privilege of attornies. Palm. 403. 

In the court of Exchequer there are three ſorts of pri- 
vilege: 1ft, As debtor... 2dly, As accountant. 3dly, As 
officer. Hard. 365. : 

J. S. was ſued in London, which he removed into B. R. 
and afterwards prayed his privilege of the court of Ex- 
chequer; and on the puiſne Baron's coming into court, 
and bringing the red book of the Exchequer, which 
ſhewed that he was an eſcheator, and fo an accountant to 
the King, the privilege was allowed, Ney 40. Sed gu. 
as to the law, the officer having choſen the court 


of B. R. for determination of his ſuit, aud thereby, | 


| a3 I conceive, had ſubmitted 


PARA 


1 


ARE; 


If one holds of the Queen as of her manor, he ſhall 
not have the privilege of the Exchequer for that cauſe ; 
but if the King grants tithes, and thereupon reſerves a 
rent nomine decimæ, and a tenure of him, there he ſhall 


have privilege, 2 Leon. 21.' 


A Latitat being ſued out againſt the commiioners of 
the Treaſury, the puiſne Baron of the Exchequer came 
into the court of B. R. and brought the red book of 


the Exchequer, which is deemed @ record in that court; 
and thereby it appeared, that the Treaſurer had privi- 
lege of being ſued only in 74at court; and the patent 
being produced in court which conſtituted defendants, 
Je. and granted them the office of treaſurer of Eng- 


land, their privilege was allowed without putting 


them to bring a writ of privilege; the court grounding 
themſelves on the record before them. 2 Show. 299. 
It hath been held, that the treaſurer of the navy is eo 


7p/o an accountant; and that an accountant's privilege 


will hold againſt a ſpecial privilege in another court, as 


officer of the court or otherwiſe, though it be not alleged, 


that ſuch an accountant 1s entred on his account ; for that 


every acountant may be attached by the court to make 
up his account, and muſt attend for that purpoſe ge die 
in diem. Hard. 316, See Moor 753. 2 Inſt. 23, 551. 
Bro. Privilege 16. | | 


In debt in B. R. againſt J. S. he pleaded to the juriſ- 


dition, That none of the privy chamber ought to be 


ſued in any other court, without the ſpecial licence of the 


lord chamberlain of the houſhold, and that he was one of 


the privy chamber; on demurrer to this plea, the court 
over-ruled it with great reſentment, and awarded a Re- 


ſpondeas ouſter. Ray m. 34. 1 Keb. 137. 


It was agreed, that the privilege of the court of 
C. B. which Serjeants claimed, extended only to inferior 


courts, not to the courts in Weftminfler-Hall; and that a 


Serjeant may be ſued in any of theſe, becauſe he is not 
confined to that court alone, but may practiſe in any 
other court; but it is otherwiſe as to attornies or phila- 
zers, who cannot practiſe in their own name in any 


other court but ſuch as they reſpectively belong to; and 
that a Serjeant at law is to be ſued by original, not by 
bill of privilege. 2 Lew. 129. 3 Keb. 42. Moor. 296. 


: So in action by bill brought in C. B. againſt a ſerjeant 
at law, he pleaded that he ought to have been ſued by ori- 


ginal, and not by bill; and on demurrer, the court held, 


that the caſe of a ſerjeant and prothonotary's clerk were 


on the ſame footing, neither of them being bound to per- 


ſonal attendance, as prothonotaries and attornies were; 


that therefore he ought to have been ſued by original, 


accordingly gave judgment for defendant. Trin, 7 G. 2. 
Serjeant Giraler's caſe. 83 

7 S. being arreſted by a writ out of C. B. brought his 
writ of privilege as clerk of the crown office; but it ap- 
pearing that he was only a clerk to a clerk of that office, 
and not an immediate clerk of the office, a ſuperſedeas to the 


| writ of privilege was granted on motion; the court hays 


ing agreed, That he had no more privilege than an at- 


torney's clerk, 2 Show. 287. . 
A Serjeant at law, barriſter, attorney, or other privi- 


leged perfon, whoſe attendance is neceſſary in We/ftmin- 


 fter-Hall, may lay his action in Middleſex, though the 


cauſe of action accrued in another county; and the court 
on the zſual affidavit will not change the venue. Stil. 


460. Moor 64. 2 Show. 242. = 
But it hath been held, That if a privileged perſon be 


ſued, and the action brought againſt him in the right 


county, his privilege will not intitle him to have it tried 
in Middleſex, Carth. 126. 1 Show. 148. : 7 

And it was ſaid, that an attorney or officer of the court 
where he is defendant hath no privilege concerning the 
venue; but where he is plaintiff he hath the privilege to 


lay his action in Middle/ex, and out of the proper county. 


Which dodrine has been fince recogniſed and con- 
firmed in 4 Bur. 2027, tc, | 


If an attorney lays his action in London, the court will | 
change the venue on the uſual affidavit; for, by not lay- 


ing it in Midaleſex, he ſeems regardleſs of his privilege, 
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and is to be conſidered a3 a perſon at large. 2 V ent. 47+ 


Salk. 668. i | 2 
On a motion to diſcharge a rule which had been ob- 
tained for changing the venue, it appeared, That the 


plaintiff was a barriiter and maſter in Chancery; and the 


court held that he bad privilege, by reaſon of his attend- 
ance, to lay his action in Middle/ex, therefore diſcharged 


the rule. 2 Raym. 15 56. | 
2. Of the privilege of peers and members of parliament. 


All peers, without diſtinction are intitled to privilege; 
for they are equally obliged to attend the ſervice of the 


public, and are always ſuppoſed amenable, and to have 


ſufficient property to anſwer in ſuits brought againſt them, 
and on theſe grounds are not to be arreſted or moleſted in 
their perſons. This privilege extended formerly to abbots, 
as it does to biſhops, members of the convocation, and 
members of the houſe of commons at this day. 4 If. 24. 
Stil. 222, 253. Dyer 314. 1 Mod. 66, Bro, Exig. 3. 
Moor 767. Scobel's Memorials 88, 103. Sir Simon Dew's 
Fournals 414. Finch 355. Dyer 60. a, in margin. Ne 
102. Moor 78. Staundf. P. C. 38. | 

The privilege of parliament according to the law of 
parliament is of a very extenſive nature; but all that 1s 
here intended to be treated of is only the taking notice 
of and pointing out ſuch caſes, relative hereto, as are to 
be found in the books of law; not to determine con- 


cerning this privilege as ſettled by the rules and orders 


of each houſe, of which they themſelves are the ſole 
judges, though the King's courts incidentiy take notice 
thereof, and are bound to determine in matters of privi- 
lege when ſo directed by act of parliament. Lord Coke 
ſays of this law, ab omnibus guæ renda eſt, a multis ignorata, 
4 paucis cegnita 4 Init. 15. 13 Co. 63. 4 Iaſt. 23, 
50, 363. Prinne's Animad. on 4 Inſt. 12. Cro. Car. 
181, 604, Lord Raym, 1111. See 1 Mod, 66. 
This privilege, wich reſpect to peers, extends only to 
the peers of Great Britain; ſo that a nobleman of any 
other country, or a lord of Ireland, hath not any other 
privileges in this kingdom than a common perſon; alſo 
the ſon and heir apparent of a nobleman is not intitled to 
the privilege of being tried by his peers, which is con- 
fined to ſuch perſon as is @ /ord of parliament at the time 
but it ſeems that an infant peer is privileged from arreſts, 
his perſon being held /acred, Co. Lit. 156. 2 Inſt. 48. 
3 Inſt. 30. 

The peers of Scotland had no privilege in this kingdom 


before the union, but now, by the 2 3d article of the uni- 


on, the ſixteen elected peers have all the privileges of the 
peers of parliament of Great Britain; alſo all the reſt of 
the peers of Scotland have all the privileges of the peer- 
age of England, excepting only that of fitting and voting 
in parliament. 9 Co. 117. 1 P. Wil. 583. 

A peereſs by birth is intitled to privilege; ſo of a 
peereſs by marriage, and that as well during coverture 
as after; but as a peeręſi by marriage, is ſaid to loſe her 
dignity by marrying a commoner, 2. If after ſuch mar- 
Kage ſhe is intitled to any privilege, 2 Inf. 50. Stil. 
222, 234, 252. 2 Cha, Ca. 224. Co. Lit. 16. 6 Co. 53. 
Dyer 79. | | 

It was holden by Holt, that where a perſon is called by 
aurit to the houſe of Peers, he is no peer aniil he fits in 
parliament, the writ giving him no nobility or honour ; 
but that it was the fitting in the houſe of Lords, and aſ- 
ſociating himſelf with them that ennobled his blood ; that 
therefore, if the King or he dies before a parliament meets, 
the writ is determined, and the party remains a com- 
moner; but he held it otherwiſe in @ creation by letters 
patent, by which the party is immediately noble without 
any other act or ceremony; and though the parliament 
never meets, or the King dies, the nobility remains to 
him and his poſterity, according to the limitations in the 
patent. 4 New Abr. 229. 

A member of parliament ſhall have privilege of parlia- 
ment, not only for his ſervants, but for his horſes, &c. 
or other goods diſtrainable. 4 IH. 24. 

7. S. brought debt againſt H. who pleaded that he was 
tenant and ſervant to Lord Moon, and prayed writ of 


— 


privilege might be allewed him; plaintiff demurred; it | 
2 | 


P R 1 
4 . 4 ; 


was argued, that the matter of the i; Was againſt the 


Common and ſtatute law; but per Roll Ch. ]. 

not to argue generally againſt the 2 25 8 40 
ment; every court hath its privilege; I conceive a «0 
of privilege belongs to a parliameat man, ſo far 33 * 
protect his lands and eſtate; and you have admitteg 15 
privilege by your demurrer. Seil. 139. See Latch 1 , 
and the S. C. Stil. 162, 223. I Jen. 156, 18 

The warden of the 75 et inſiſted, on a writ of privile 

alledging that he was obliged to attend the houſe of Lodz: 


| bur it appearing that he was ſued on an, eſcape, and th. 


court conſidering the great inconyenience that would en- 
ſue, and being af opinion, that it ava in their diſerniay 
whether they would grant ſach writ or no, on a motion 
they ſaid he might plead if he would, but they would 
not award ſach writ, or, if his privilege was infringed 
he might complain to the houſe of Lords. 2 Vent. 154 5 

In debt, the defendant pleads he was a ſervant to x 
member of parliament, and idee capi ſeu arreſſari ny 
debet; the plaintiff prays judgment, and quia wide; 
guod tale priwilegium quod magnates, Sc. & rum fawili. 
ares capi ſeu arreflari non debent ; ſed nullum habetr pri- 
vilegium quod non debent implacitari, ideo reſpondeat ouſter, 
1 Mod. 146. | 

Defendant after a general imparlance pleaded, That he 
was ſervant, to a peer, and by North Ch. J. it is not te. 
ceivable, for it is the privilege of the maſter and not the 
ſervant ; but the defendant ought to /e his writ of pri. 
vilege, for perhaps his. maſter will not protect him; and 
if he will not, he is then left to anſwer; like to the caſe 
of a counſellor, where it is the privilege of the client that 
he ſhall not be compelled to diſcover the ſecrets of his 
client ; but, if the client be willing, the court will compel - 
the counſel to diſcover what he knows; North ſaid, as it 
was a matter of great conſequence, he would adviſe with 
the Chancellor and judges, what uſed to be done in ſuch 
caſes; afterwards it was moved again, and North (aid it 
was moved in the houſe of Lords, and that they had left 
it to the judges ; therefore the plea was rejected. Path, 
30 Car. 2. in C. B. Lea v. Wheatley, 

By an order of the 24th of January 1696, in the houſe 


of Lords, it was reſolved, That no common attorney or 


ſolicitor, though employed by a peer, ſhould have the 


' privilege of that houſe. 


By an order of the 24th of May 1724, this privilege 
was reſtrained to menial ſervants, and others nece/arily 
employed about the eſtates of peers. | 5 

By an order of the 22d of January 1715, it was re- 
ſolved, That every peer ſhould upon his honour certify 
to the houſe, that the perſons protected were within the 
privilege of the houſe; and ſhould by letter acquaint the 
party, arreſting ſuch privileged perſon, with the ſame, 

An attorney was taken in execution on a ca. /a. but 
upon a letter under the hand and ſeal of the Lord Say and 
Seal, the ſheriff diſcharged him as Steward to his lordſhip; 
a rule was obtained at the fide-bar for the return of the 
writ; and, on motion to diſcharge this rule, it was urged 
in bebalf of the ſheriff, that this privilege belonged only 
to the peer, not to the party, and was not returnable tothe 
proceſs; that therefore the court ought not to inſiſt upon 
a return, as the ſheriff could not juſtify the detention of 
defendant, but under peril of the houſe ef peers; but on 
conſideration of the above · mentioned orders, and on con- 
ſidering the nature of this caſe, that the plaintiff was 
within the ordinary juſtice of the court intitled to a return 
of his writ; that without ſuch return he might be debar- 
red from any further execution ; bur principally from the 
great inconveniency that might ariſe by allowing attor- 
nies, who are officers to the courts in which they reſpec- 
tively practiſe, and therefore amenable to thoſe courts, 
this kind of privilege; the court gave the plaintiff 1 
to proceed againſt the ſheriF, but gave him time to make 
his return. 4 New Abr. 220. 3 

In all civil cauſes this privilege is regularly ar: 7 a 
lowed ; ſo that a peer, or member of the houſe 0 w_ 
mons, is not to be arreſted or moleſted in his perſon ot 
eſtate, Bro. Exigent. | a 

But privilege X parliament doth not extend * 
treaſon, felony, breach of the peace, or ſurety 0 

Therefore 


peace. 4 Inf. 25. 


} 
/ 
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Therefore in an indictment for treaſon or felony, treſ- 
aſs yi 6 armis, aſſault or riot, proceſs of outlawry ſhall 


iſſue againſt a peer; for the ſuit is for the King, and the 


offence is a contempt againſt him; but in civil actions 
between party and party, regularly a capias or exigent 
lies not againſt a lord of parliament. 2 Hal. Hift, P. C. 
199. 2 Hawk. P. C. 424. ad 8 a 
If a peer of parliament be convicted of a diſſeiſin with 
force, a capias pro fine and exigent ſhall iſſue; for the 
fine is given by ſtatute, in which no perſon is exempted, 
Cre. Eliz. 170. See Dyer 314. | 8 

So in debt on an obligation againſt the Earl of Li- 
coln, who pleaded non eff fadtum, which being found 
apainſt him, the judgment was dro capiatur; which on 
a writ of error brought by him was objected to, in that 
a capias does not lie againſt a peer, /ed non allocatur : for 
by this plea found againſt him, a fine is due to the King, 
againſt whom none ſhall have any privilege. Cro. Ez. 

oz. | 
J An information was exhibited in B. R. againſt the Earl 
of Devonſbire, for ſtriking in the King's palace; which 
being in time of parliament, he inſiſted on his privilege, and 
refuſed to plead in chief, but put in his plea of privilege, 
to which there was a demurrer and the plea over-ruled, 
and he was fined 30,000/. Comb. 49. 

Peers are puniſhable by attachment for contempts in 
many inſtances; as for reſcuing a perſon arreſted by 
due courſe of law; for proceeding in a cauſe againſt 
the King's writ of prohibition; for diſcharging other 
writs, wherein the King's prerogative, or the liberty 
of the ſubject are nearly concerned; and for other 
_— which are of an enormous nature. 2 Haw. 

C. 152. 5 

If a 4 be returned on a jary, on his bringing a writ 

of privilege he may be diſcharged; alſo it ſeems the bet- 
ter opinion, that without ſuch writ he may either chal- 
lenge himſelf, or be challenged by the party, Dyer 
314. Moor 767. 9 Co. 49. Co. Lit. 157. 1 Jos. 
153. 
Alſo in the caſe of Sir Edward Bainton, who being 
returned on a jury, the court would not force him to 
be ſworn againſt his will, he being a parliament man, 
and the parliament ben fitting. Paſch. 27 Car. 2. in 
B. R. | 

A day of grace ſhall not be given againſt a lord of par- 
liament; for he 1s preſumed to be attendant on the ſervice 
of the public. 9g C. 49. 2. 

So if a peer be made ſteward of a baſe court, or ranger 
of a foreſt, he may from the dignity of his perſon, and the 
preſumption that he is engaged in the more weighty af- 
fairs of the Commonwealth, exerciſe theſe offices by de- 
puty ; tho? there are no words for this purpoſe in his crea- 
tion. 9 Co. 49. a. . 

So if a licence be granted to a peer to hunt in a chaſe or 
foreſt, he may take ſuch a number of attendants with him 
as are ſuitable to his dignity, 9 Co. 49 6. 

A peer or lord of parliament cannot be an approver; 
for it is againſt Magna Charta for him to pray a coroner, 
3 Infl. 129. | | 

If a peer bring an appeal, defendant ſhall not be ad- 
mitted to wage battle, by reaſon of the dignity of his per- 
ſon. ' 2 Hawk. P. C. 427. 

In Tenkins the following privileges are laid down as 
belonging to peers: 1. They are intitled to a letter miſ- 
ſive, 2. They have a 4night to try an iſſue which con- 
cerns them. 3. They are not to be arreſted for any per- 
ſonal action. 4. They are exempted from ſerving on 
juries. 5. To have no day of grace againſt them. 6. 
Upon the trial of a peer for treaſon or felony, they try 
him on their honour on/y, not on oath. 7. When they 
paſs thro? any of the Kings foreſts 20 attend the King, on 
blowing a horn they may have a buck or doe, as the ſeaſon 
of the year is. 8, They have power in their houſe to 
reverſe judgments given in the King's Bench, g. They 
have the benefit of clergy, tho? they cannot read, 10. 
They are not liable to find carriages for the King when 
he removes from one place to another. Fer. 107. 

In the caſe of Colonel Pit, the parliament was pro- 
rogued the 16th of April 1734, diſſolved the 17th, and 


1 
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who was a member of that parliament, was atteſted on 
the 2oth ; one of the queſtions in this caſe was, Whe⸗ 
ther the arreſt was within the tims of privilege? And it 
was, determined that it was, altho' defendant had lived 
for two years before no farther diſtant from London than 


the determination of this cauſe, to aſcertain the exact time 
of privilege that members of the houſe of Commons were 


2. in B. R. Col. Pit's caſe. See Stran, Rep, 985. and 
Reports in the time of Lord Hardwicke 1627. , 


3. Of the proceedings in courts by aud againſt per ſons in- 
titled to privilege of parliament, © PAW HU e 
By 12 & 13 V. 3. cap. 13. fd. 1. Any perſon may 
| proſecute any ſuit againſt any perſon intitled to privilege 
of parliament, at any time immediately after the difloly- 
tion or prorogation of parliament stil a new parliament 
all meet, or the ſame be re-afſembled, and immediately 
after any adjournment of both houſes for above fourteen 
days until both houſes meet; and the courts may after 
ſuch diſſolution, prorogation or adjournment, proceed to 
give judgment, and to make final decrees and ſentences z 
any privilege of parliament notwithſtanding. _ ö 
Sect. 2. Provided, That this act ſhall not ſubject the 
perſon of any perſon, intitled to privilege of parliament, 


any perſon have cauſe of action againſt any peer, ſuch 
perſon after diſſolution, prorogation or adjournment, 6r 
before any ſeſſions of parliament, :may have ſuch proceſs 
againſt ſuch peer, as he might have had out of time of 
privilege; and if any perſon have cauſe of action againſt 
any perſon intitled to privilege of parliament, after any 
diſſolution, prorogation or ſuch adjournment, Cc. ſuch 
perſon may proſecute ſuch perſon intitled to'privilege, by 
ſummons and diſtreſs infinite, or by original bill and ſum- 
mons, attachment and diſtreſs infinite, which the courts 
are impowered to iſſue, until they enter a common ap- 
pearance, or file common bail ; and any perſon having 
cauſe of ſuit may in the times aforeſaid exhibit any bill or 
complaint againſt any perſon intitled to privilege, in the 
Chancery, Exchequer or Dutchy court, and proceed there- 
on by letter or /ubpara as uſual; and on leaving a copy 
of the bill with defendant, or at his laſt place of abode, 
may proceed thereon; and for want of an appearance or 
anſwer, or for non-performance of any order or decree, 
may /eque/ter the eſtate of the party, as is uſed where the 
defendant is a peer, but ſhall not arreſt the body of any 
privileged perſon, during the continuance of privilege of 
parliament. | | 
Sea. 3. Where any plaintiff by reaſon of privilege of 
parliament be ſtayed from proſecuting any ſuit commen- 
ced, ſuch plaintiff ſhall not be barred by any ſtatute of li- 
mitztion, or nonſuited, diſmiſſed, or his ſuit diſcontinued 
for want of proſecution, but ſhall on the riſing of the par- 
liament be at liberty to proceed. 
Se2. 4. No ſuit or proceeding againſt the King's ori- 
ginal and immediate debtor, for the recovery of any debt 
originally and immediately due to his Majeſty, or againſt 
any perſon liable to render an account to his Majeſty for 
any part of. his revenues, or otker original or immediate 
duty, or the execution of any ſuch proceſs, ſhall beimpeach- 
ed or delayed by privilege of parliament; yet ſo that the 
perſon of ſuch debtor or accountant, being a peer, ſhall 
not be liable to be arreſted, or being a member of the houſe 
of Commons, ſhall not, during the continuance of pri- 
vilege, be arreſted by any ſuch proceeding. See fat. 2 
& 3 Ann. c. 18. 11 Geo. 2. c. 24. 57 
Seck. 5. This act ſhall not give any juriſdiction to any 
court to hold plea of any real or mixed action in other 
manner than ſuch court might have done before. | 
A great improvement hath been made on this law, by 
the Stat. 10. Geo. 3. c. 50. whereby liberty is given to 
proceed againſt perſons intitled to privilege during the 
ſitting of parliament, See the ſtatute, and tit. Parlia- 
ment, and Peers. | 
A peer is to put in his anſwer to a bill in equity on his 
honour exly, not on oath ; but when he is examined as 4 


 avitne/5, he muſt be ſworn, 


the new writs bore tee the 18th following, and Pit, | 


F Alſo 


. * . o » 
Hammerſmith; but the court did not think it neceſſary, in 


intitled to after a diſſolution of parliament, Tin. 8 G 


to be arreſted during time of privilege; nevertheleſs if 
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Alſo if a peer is by order of court to be examined on in- 
terrogatories, or to make an affidavit, the ſame mult be 


on oath... Salk. 513. & wid. Preced. Chan, 92. | 


Lord Stourton brought a bill againſt Sir Themas Meers, 
to compel him to a ſpecifick performance of articles for 


purchafing Lord Stourton's eſtate. Sir Thomas in his de- 


fence infiited, that there were defects in Lord Stourton's 


title to the eſtate; and it being ordered that Lord Stourton 


ſhould be examined on znterrogatories touching his title; it 
was objected, that Lord Stour ton being a peer ought to 
anſwer on honour only; but it was ruled by Lord Har- 


court, that tho' privilege did allow a peer to put in his 


anſwer on honour only, yet this was reſtrained to an an- 


fever; and as to all affidavits, or where a peer is examined 


as a witneſs, he mmf? be on oath; and that this examina- 
tion on interrogatories, being in a cauſe wherein his Lord- 
ſhip was plaintiff, to force the execution of an agree- 


ment, as his Lordſhip would have equity, ſo he ſhould do 


equity, and allow the other ſide the benefit of a diſcovery, 


and that in a legal manner; and accordingly ordered Lord 


Stourton to put in his examination on oath, 1 P. Vill. 


en been held, that in an action founded on the 12 


13 V. 3. c. 13. defendant ſhould have an imparlance, 
and that the practice is to file a bill in nature of a ſpecial 


capias againſt defendant, and then to ſummon him; and if 
he appears on ſuch ſummons, plaintiff may declare againſt 
him, as in cu/todia mareſcalli. Hill. 10 Geo. 1. in B. R. 
Wadſworth v. Handiſide. 

Peers are intitled to a letter ni ie, which method was 
introduced on a preſumption that peers would pay obedi- 
ence to the Chancellor's letter; and is founded on that 
reſpect which is due to the peerage. Terk. 107. 

If the Lord doth not appear on the letter, a /ubp2na, on 
motion, is awarded againſt him ; becauſe no ſubſequent 
proceſs can be awarded but on a contempt to the Great 
Seal, and the Chancellor's letter is only ex gra7ia, 

If on the ſervice of the /ubpzna, the peer doth not ap- 
pear, or if he appears, and does not put in his anſwer, no 
attachment can be awarded againſt him, becauſe his perſon 
cannot be impriſoned ; but the proceedings muſt be by e- 
gueſiration, unleſs cauſe, &c. and this is regularly made 


out, on affidavit made of the ſervice of the letter and /ub- 


pœna, tho' ſometimes it is moved for without, ſince the 
peer may ſhew want of ſervice at the day aſſigned to ſhew 
cauſe why the ſequeſtration ſhould not iſſue ; and this or- 
der for a ſequeſtration is never made abſolute without an 
affidavit of the ſervice of the order to ſhew cauſe, and a 
certificate of no cauſe ſhewn, 2 Vent. 342. 

A bill being filed againſt a peer or peereſs, the firſt ap- 
plication is for the Chancellor's letter returnable in term 
time; or it may be immediate, if the peer lives in town; 
but in this caſe there muſt be an affidavit, that the origi- 


nal letter is left with the peer at his houſe, with a copy of 


the petition as anſwered; and therewith alſo. is left an 
office copy of the bill ſigned by the fix clerk ; for if the 
bill is not ſigned, the ſervice 1s irregular, 4 New Abr, 
238. | | 
"This letter is only à compliment, and no proceſs to found 
proceedings on; ſo that the peer may appear or not, as 
he pleaſes; if he fails, a ſubpæna iſſues againſt him, and 
his time for appearing and anſwering being out, an at- 
tachment mult be afually ſealed and entred againſt him, 
tho? never executed, to ground a ſequeſtration, It is a 
motion of courſe for a ſequeſtration on an attachment for 
avant of an aner. 4 New Abr. 238. 

The peer muft be perſonally ſerved with this order, and 
he hath eight days to ſhew eauſe after perſonal ſervice of 
the order; if no cauſe the order is abſolute ; but if the ſe- 
queſtration is for want of an appearance, and he appears, 
the plaintiff muſt run the ſame race over again for want of 
an anſwer, and the peer maſt pray time to anſwer, as 
ſuitors do. 4 New Abr. 238. 

The ſame proceeding is againſt a member of the houſe of 
Commons; there the party proceeds by way of ſequeſtra- 
tion, only with this difference, that inſtead of a letter, 
there always a /ſubpena is ſued out, 16. 

A ſequeſtration was granted, unleſs cauſe, againſt 
Lord C/fford for want of an anſwer ; he afterwards put 
in anſwer, which being reported inſufficient, it was moved 


— 


q 


| 
| 


| for a ſequeſtration abſolutely, an inſufficient @nſwhr bis 


P | & 


as no anſwer; but the court thought ic a h 3 
caſe of a peer or member of the Houſe Ry j i 
a ſequeſtration, which in ſome reſpects is in natur * 
execution, ſhould be the firſt proceſs apainſt them 
fore allowed, that in caſe of an anſwer which js 
inſufficient, the plaintiff is to move again de u 
ſequeſtration . 2 P. Will, 385, 

It was moved for a ſequeſtration af, for want of 
anſwer, againſt a menial ſervant of a peer, as the "0 
proceſs for contempt, in the ſame manner as in the kn 
the peer himſelf ;- and tho' the motion was pranted b 0 
Maſter of the Rolls, yet the Regiſter refuſed to 4 
up as thinking it againſt the courſe of the court ; which 


e of an 
3 there. 


reported 
ova, for a 


being moved again before the Chancellor, his Lordihi 


on reading the Stat. 12 & 13 V. 3. c. 13, likewiſe grant 
ed the motion, it appearing 10 be beth within the nei, 
and words of the ſtatute ; and if it were not fo, as it wi, 
plain no attachment would lie againſt their perſons, con. 
ſequently there would be no remedy agaigſt them and 
they would have a greater privilege than their Lord if 
the proceſs againſt ſuch menial ſervant were to be 2/10. 
ne. 1 P. Will, 538. 
For more learning on this ſubjeR, ſee 17 Vin, Abr. and 
4 New Abr. it. Privilege. See alſo tit Parliament, ad 
Peers, and Black. Com, 1 V. 163, 166, 272, 3 V. 289. 
Pzivileged Places. Formetly one of the greateſt ob- 
ſtructions to public juſtice, both of the civil and crimi. 
nal kind, was the multitude, of pretended privileged place 
where indigent perſons aſſembled together to ſhelter them- 
ſelves from juſtices, (eſpecially in London and Southwark) 
under the pretext of their having been antient palaces of 
the crown, or the like: All of which ſanQuaries for ini. 
quity are now-demoliſhed, and the oppoſing of any pro. 
ceſs therein is made highly penal. Black, Com. 4 J. 129, 
A perſon was arreſted in the Temple, and, on motion to 
ſet it aſide, it was inſiſted for him, that the Temple is pri- 
vileged from arreſts by the King's grant; for which the 
authority of Stoab' Chronicle and Dugdale were alledged: 
But by Holt, If the King hath made any ſuch grant to 
that ſociety, it is void in law, they having no court of juſ- 
tice within themſelves: It is true, the Temple is extrapare- 
chial, and not within any pariſh, nor in the city, fo as to 
come within the cuſtoms of the city, but it is within the 
county of the city; and White Friars is within the juriſ- 
diction of the city: Yet the court inclined not to counte- 
nance arreſts in the Temple, eſpecially in term time; tho 
they would not ſet aſide this arreſt ; ſo defendant was held 
to ſpecial bail. | F | 
By 8 g W. z. c. 26. for preventing the many il 
practices uſed in privileged places to defraud perſons of 
their debts ; the pretended privileges of White Friars, the 
Sawoy, Salisbury Court, Ram-Alley, Mitre Court, Fulier's 
Rents, Baldwin's Gardens, Montague Cloſe, the Minorits, 
Mint, Clink, or Deadman's Place, are taken away. And 
the ſheriffs of London or their officers are enabled to take 
the poſſe comitatus, and ſuch other power as ſhall be requr 
fite, and enter ſuch privileged places to make any arreſt 
on legal proceſs, and in caſe of refuſal to break ofen 
doors. gp Tone | 
The Star. 9 Geo, 1. c. 28, enacts, That if any perion 
within Sufolz Place, or the Mint, or the pretended nu 
thereof, awi/fully obſtruct perſons executing any Will, S 
or abuſe any perſon executing the ſame, whereby le go 
ceive damage or bodily hurt, the perſon offending 15 
be tranſported. And on complaint to three jollices, at 
by any perſon who ſhall have a debt owing from an) . 
who reſides in the Mint, having a legal proceſs taken y 
for recovery thereof, if the debt be above 50 /, on — 
thereof the juſtices are impowered to iſſue their am 
to the ſheriff of Surrey, to raiſe the poſſe, and to 7 
pretended privileged place, and arreſt the party, 9% 
See the ſeveral ſtatutes of 8 & 9g . 3. c. 15 4 5 
9 Geo. 1. c. 28. 11 Geo. 1. c. 22. co a ſimilar 01 A” 
Privity, (Privitas) Private familiarity, frien _ 
ward relation: If there be lord and tenant, and way j 
nant holds of the lord by certain ſervices, there 17 
between them in reſpe& of the tenure. Coe in oth 
There are three ſorts of privities, ix. Privity 1 


iu blood and in law, (See Poſt Privy.) Pries 


Privies in blo:d are intended of privies in blood-inhz- 
ritable, and this is in three manners, vis. inheritable as 
general heir, or as ſpecial heir, or as general and ſpecial” 
heir. waht. tid ek as os; e 5s | 

. Privies in Hate are as joint tenants, baron and feme; 
donor and donee, leſſor and leſſee, &c il 

Privies in lat are, when the law withcat blood or pri- 
vity of eſtate caſts the land on one, or makes his entry 
lawful, as lord by eſcheat, lord who enters for mortmain, 
lord of villain, Cc. 8 Rep. 42. 6. Jo. 32. ee 

There are three other forts of privities, vis in reſpect 
of eſtate only, contract only, eflate and contract toge- 

. es 
"why of eflate is, as if the leſſor grants over his 
reverſion, (or if the reverſion eſcheat.) Now between 
the grantee (or the lord by eſcheat) and the leſſee, there 
is privity in ate only. So between the leſſor and af- 
ſianee of leſſee; for no contrad was made between them. 

'Privity of contract only, is perſonal privity, and ex- 
tends only 0 the perſon of the leſſor, and to the perſon of 
the leſte; as in the principal caſe when the leſſee al- 
ſigned over his intereſt, notwithſtanding his aſſignment 
the privity of the contract remained between them, tho“ 
privity of the eſtate be removed by the act of the leſſee 
himſelf; and the reaſon of this is, 

iſt, Becauſe the lefſee himſelf ſhall not prevent by his 
own act ſuch remedy, which the leſſor had againſt him 
by his own contract, but when the 1-ffor granted over his 
reverſion, there, againſt his own grant he cannot have 
remedy, becauſe he has granted the reverſion to the other, 
to which the rent is incident, 

2dly, The leſſee way grant the term to a poor man, 
who ſhall not be able to manure the land, and who will 
by iodigence, or for malice, permit it to he freſh, and 
then the leſſor ſhall be without remedy, either by diſtreſs, 
or by action of debt, which ſhall be inconvenient, and 
will concern in effect every man, (becauſe for the moſt 
part every man is a leſſor, or a leſſee; and for thoſe two 
reaſons all the caſes of entry by tort, eviction, ſuſpenſion 
and apportionment of the rent are anſwered ; for in ſuch 
_ Caſes it is either the act of the leffor himſelf, or the act 
of a ſtranger, and in none of the caſes, the ſole act 
of the lefſee himſelf ſhall prevent the leſſor of his re- 
medy, and will introduce ſuch inconvenience as has been. 
ſaid. EC Mc 

Privity of contract and eflate together, is between the 
leſſor and leſſee himſelf, 3 Rep. 23. SEIG] 

Pꝛivp, (derived from the French prive, familiaris) 
Signifies him who is partaker, or hath an intereſt in any 
action or thing; as privies of blobd, (Old Nat, Breu. 

117.) are thoſe who are linked in conſanguinity. every | 
heir in tail is privy to recover the land intailed. I. fol. 
147. | „„ 

If I deliver goods to a man, to be carried to ſuch a 
place, and he, after he hath brought them thither, teal 
them, it is felony; becauſe the privity of delivery is de- 
termined as ſoon as they are brought thither. Staundf, 
Pl. Cor. lib. 1. cap. 15. 25. Merchants privy are oppoſite 
to merchant flrangers. 2 Ed. 3. 9 & 14. | 

The author of the New Terms of the Law maketh many 
ſorts of privies, wiz. privies in ate, privies in deed, pri- 
vies in law, privies in right, and privies in blood, See 
Perkins 831, 832, 833. and Co. J. 3. fol. 23. and lib. 4. 
123, 124, mentions four kinds of privies, wiz. Privies in 
bleod, as the heir to his father; privies in repreſentation, 
as executors, or adminiſtrators to the deceaſed ; privies in 
e/tate, as he in the reverſion, and he in the remainder, 
when land is given to one for life, to another in fee, for 
that their eſtates are created both at one time: The fourth 
is privy in tenure, as the lord by eſcheat, that is, when 
the land eſcheateth to the lord for want of heirs, Cowell. 

Privies inheritable, as heir general, ſhall take benefit. 
of the infancy, as if infant tenant in fee-umple makes 
feoffment, and dies, his heir ſhall enter. The ſame law 
of him who is heir general and ſpecial, and alſo of him 
that is heir ſpecial, and not general. But privies in eſ- 
tate (unleſs in ſome ſpecial caſes) ſhall not take advan- 
tage of the infancy of the other. 8 Rep. 42. b. 43. See 
Privies and Privity. | | | 


| /el/ors in the Kin 
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A ſurrender by an ideot of an eſlate ſor life to deftroy's * 
contingent remainder is void ab initio, therefore any per- 
ſon may take advantage of it, as well privy in eſtate as 

heir at law. But a feoffment in livery made propriis ma- 


nibus of the ideot, not bei 
ferenee Curtb. 1. % en 
Pꝛivilegium Clericale, Or in common ſpeech ibe be- 
nefit of clergy, See Black, Com. 4 Y. 358, G. 
_ Paivilegium Property proprer, A man may have 2 
qualified property in animals Aræ nature,” propter privi- 
legium e that is, he may have the privilege. of hunting, 
taking and killing them, in excluſion of other perſons. 
Black. Com, 2 V. 394. 5.0690. 10 ee D037) 

* - Pzivy Council, (Conſilium Regis, Privatum Confilium) * 
Is a moſt honourable aſſembly of the King and Privy Couns + 
g's court or palace, for matters of ſtate; 


ng merely void; makes à dif- 


v 


EF 
| The King fits himſelf in council, and appoints Privy 
Counſellors without patent or grant, by putting them on 
the liſt, and on their removal ſtriking them out, which 
he may do as he pleaſes: They take an oath ro the King, 
juſtly to adviſe him, to keep ſecrecy, &c, Their number 
ac the firſt inſtitution was zwel/ve; but at this time is 
without limitation, at the King's will. 

Next to the Lord Prefident of the Council, the Lord Privy 
Seal fits in Council, the Secretaries of State, and many 
other Lords and Gentlemen; And in all debates of the 
Council, the loweſt delivers his opinion firſt, and the 
King declares his judgment laſt; and thereby the matter 
of debate is determined. 4 uf. 55, | | 

It is conſiſtent with ſafety for a Privy Counſellor to give 
the King counſel when demanded; and the beſt counſel is 
ever given, to a Prince, when the queſtion is ſo evenly 
propounded, as the Counſellor cannot diſcern which way 
the King himſelf inclines ; reſolution ſhould never pre- 
cede deliberation, nor execution go before reſolution; and 
when, on debate and deliberation, any matter is well re- 
ſolved by the Council, a change of it on ſome private in- 
formation 1s neither ſafe nor honourable, 4 l. 

The Court of Privy Council is of great antiquity : The 
government in England was originally by the King and 
Priuy Council; tho” at preſent the King and Privy Coun- 
cil only intermeddle in matters of complaint on ſudden emer- 
gencies; their conſtant buſineſs being to conſult for the 
public good in affairs of ſtate.” 4 If. 53. Kin 

The Lords and Commons aſſembled in Parliament have 
often tranſmitted matters of high concern to the King and 
Privy Council: And acts of the privy Council, whether 
orders or proclamations, were of great authority: Hen. 8. 
procured an act of parliament to be made, that, with the 
advice of his Privy Council, he might ſet forth procla- 
mations, which heul have the force of ad of parliament ; 
but that ſtatute was repealed in the reign of Eg. 6. (A 
very fortunate . circumſtance, or otherwiſe the King of 
England might have been the moſt. deſpotic ſovereign in 
Europe, at leaſt till he had rouſed the L EBE PING Lion ! 

Acts of the Privy Council continued of great authorit 
until the reigns of Charles the Firſt and Second: And by 
the/e were controverſies ſometimes determined touching 
lands and rights, as weil .as the. ſuſpenſion of penal 
laws, fc. But this ſeemed to be contrary. to the 25 Ed. 
3. cap. 4. „ 29349. 
a And by 16 Car. 1. cap. 10. it is declared, that neither 
the King, nor the Privy Council, have. authority by peti- 
tion, Oc, to determine or diſpoſe of lands, Se. of any 


4-4 


ſubjet. - | nn ä 
The King, with advice of his Council, publiſnes pro- 
clamations binding to the ſubje#; but they are to be con- 
ſonant to, and in execution of, the laws of the land. | 
It is in the power of the Privy Council to inquire into 
crimes againſt government; they may commit perſons for 
treaſon, and other offences again the ſtate, in order for 

their trial in other courts ; and any of the Privy Council 
'may lawfully do it. Et An 
But they take cognizance of no private matters that 
may be determined in other courts; yet the kingdom of 
Ireland and the Plantation? Are in many reſpects ſubject to 
the controul, and under the direction, of the Privy Coun- 
cil; and law controverſies among the ſubjects of Jerſey 
"of 5 F 101 | and 
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| If @ perſon be killed beyond ſea, out of the realm, the 


fender tried according to the 2foreſaid ſtatute, 


Tee Black. Com. 1 J. 229, Oc. 


157. 


fſicient; tho not under the Privy Signet. 2 12fl. 555. 


P R 


| 182. Inf: 3» Mood Inf. 458. 1 60 
7 33 Hee 8, — — Perſons examined by tho Privy 
Cauacil, on treaſons, Cc. done within or without the 
realm, may be tried before commiſſioners. of Qyer and Ter- 
miner, appointed by the King in any county of England: 
This ſtatute, as far as it relates to reaſon committed 
within the kingdom, is repealed by 1 C2 f. & M. 


fact may be examined by the Privy Council, and the of- 


On the ſtatute of Hen. 8. is founded the commiſſion for 
the trial of Capt. Roche, for the murder of Mr. Ferguſon, 
at the Cape of Geod Hope, 15 Geo. 3. na 4. 

Conſpiracy by the King's ſervants, againſt the life of 
a Privy Counſellor, Cc. is felony. 3 Hen. 7. cap. 14. 
And perſons attempting #0 kill or unlawfully afſault any 
Privy Counſellor, when in the execution of bis office, are 
guilty of felony without benefit of clergy, by the 9 4zx. 
cap. 16. And anciently if one did ſtrike another in 
the houſe of a Privy Counſellor, or in his preſence, the 
party offending was to be fined. 4 /aft. 53. 

No perſon born out of the King's dominions, except of 
Eegliſ parents, ſhall be of the Privy Council, 12 V. 3. 
cap. 2. 

1 is to be but one Privy Council in Great Britain: 
And the Privy Council is not diſſolved by death of the 
King; but is to continue for fix months, c. Unleſs 
ſooner removed anddi(charged by the ſucceflor, 6 Ann. c. 
6, 7. jet. 8. Vids che Stat. 3 H. 7. c. 14. Allo 9 Ann. 
c. 16. and 1 Hark. P. C. c. 17. ſed. 25. c. 18. edt. 8. 
2 Hawk. P. C. c. 16. /ef. 4. c. 15. ect. 66 to 72. And 


- Pzivy Deal, (Privatam Sigillum) Is a ſeal which the 
King uſeth to ſuch grants or things, as paſs the Great 
Seal. 2 La. 554. 7 part; 

Firſt, they pals the Privy Signet, then the Privy Seal, 
and laſtly, the Great Seal of England; and the clerks of 
the Privy Signet office rie out ſuch grants, patents, c. 
ay paſs the Sign Manual, which, being tranſcribed and 
ſealed with the ſignet, is à warrant to the Privy Seal, as 
the Privy Seal is a Warrant to the Great Seal. Wood's Iuſt. 


How the King's grants, writings and leaſes, ſhall paſs 
the Privy Signet, Privy Seal, and Great Seal; and the 
duties of the clerks of the Privy Signet, and Privy Seal, 
and what fees mall be paid them and many articles 
concerning paſſing the King's grants, Sc. are mentioned 
in the ſtatute 27 H. 8. cap. 11. ig 

No protection can be. granted under the Privy Seal, 
but under the Great Seal: But a warrant of the King un- 
der the Privy Seal to iſſue money out of his coffers, is ſuf- 


2 Rep. 17. 2 Rel. Abr. 183. And the Privy Seal is 
ſometimes uſed in things of leſs conſequence, that never 
ſs the Great Seal; as to diſcharge a recogniſance, debt, 
c. But no writ ſhall paſs under the Privy Seal, which 
toucheth the Common law. 2 /x/?. 555. And matters of 
the Privy Seal are not iſſuable, or returnable in any court, 
Fc. 3 Nell. 4br. 211. See Keeper of the Privy Seal, and 
Black. Com. 2 V. 347. . e 
Pꝛizes. See Privateer, and Table to the Statutes, 
Pzive Uerdift, See Verdid, and Black. Com. 3 J. 
gf Si Is a prepoſition, ſignifying for, or in reſpeQ of a 
thing; as pro confilio, Nc. And in law, pro ig the grant 
of an aunuity pro canſilio, ſhewing the cauſe of the grant, 
amounts to & condition But in a freffruext, or leaſe for 
life, Sc. it is the conſideration, and doth not amount to a 
condition; and the reaſon of the difference is, becauſe - 
the flate of the land by the froffment is executed, and tb 
grant of the annuity is executory, Plowd. 412. Wood's, 
Infl. 231. | . | 
— wn In the laws of Canutut, was uſed as ſignify - 
ing, to claim a thing as a man'wown. Leg. Cauut. c. 44. 
bate of Teſtaments, (Probatio Teftamentorum) Is 
the exhibiting and proving wills and teſtaments before 
the eccleſiaſtical judge, delegated by the biſhop, who is 


ordinary of the place where the party dies: And if all the 
2 


/ 


| 


* 
2 * eig 
3 
, * % 
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deceaſct's goods, chattels and debts owing to him, we, 
in the gans dioceſe, then the biſhop of the dioceſ: 6 
hath the probate. of the teſtament; bot if the goods wh 
chattels were diſperſed in divers dioceſes, ſo . 
were any thing out of the dioceſe where. the party "rang 
to make what is called ba notabilia, then the archbig,” 
of Canterbury, or Yark, is the ordinary to make probate}, 
his prerogative. Blount, Tm 
The probate of a will is uſually made in the fon 
court, and is done by granting letters 3 
executor under ſeal of the court, by which the "bas | 
enabled to bring any action, fc, And if ſuch 3 
teſtamentary are granted to the party who exhibits the 
will, merely on his oath, by {wearing that he believeth 
it to be the laſt will of the deceaſed; this is called provi 
it in common form, and ſuch a probate may be controvene? 
at any time: But if the executor, beſides his own oath 
produces witneſſes to prove it to be the laſt will of the 1 
ceaſed, and this in the preſence of the parties who clain f 
intereſi, or in their abſence, if ſummoned and do not 
appear; this is termed a probate per teſtes, which can. 
not be queſtioned after thirty years. 2 Nef, A, 
1301. Og 2 | 
On an iſſue whether the deceaſed made an executor or 
no, the probate of the will was adjudged good proof, 2 
Lill. Abr. 375. And where the probate of a will is pro. 
duced in evidence at a trial, defendant cannot ſay that the 
will was forged, or that the tellator was non campos mentis 
becauſe it is directly againſt the ſeal of the ordinary, "ts 
matter where he had a proper juriſdiftion ; but defendant 
may give in evidence that the ſeal iH was forged, or that 
the teſtator had boua notabilia, or he may be relieyed on 
appeal. 1 Lev. 235. Raym. 405. 1 Strange 481, The 
probate is evidence only in queſtions relating to the per. 
ſonal eſtate, | 
As the judge of the Spiritual Court oz/y can determine 
the validity of wills for things per/onal; therefore the 
probate of ſuch a will is undeniable evidence to 4 Jury, and 
__ not be controverted at Common law. 1 Id. Ron, 
A probate, according to Holt, is evidence of a will on 
as to chattels: But if a will of lands be loſt, it ſhall be 
allowed for ſuch a will concerning lands, 14id, 731, 
735. | 
When probate is to be granted of a will, wherein a le- 
gacy is interlined in a different hand, and ſuppoſed tobe 
forged, the executor has no remedy but in the Spiritual 
Court; Where the will ought to be proved, avith a/jecial 
reſervation as to that clauſt, 1 Peer Will. 388. 
Notwithſtanding appeal from a will, a perſon is com- 
plete executor by the probate; tho' the probate may be 
traverſed, if an executor plaintiff do not conclude with a 
profert hic in curia, or defendant may damand oyer of the 
will. 3 Bull. 72. 1 5 
An executor being made by the act of the party de- 
ceaſed, the law intitles him to the probate of the vill; 
and the probate cannot be revoked or altered, which would 
in effect make a new will; yet it may he Juſpendrd by ar 
appeal: But if adminiſtration be granted to one, this is by 
act of the court; and if be afterwards become bangrup!, 
Sc. the adminiſtration may be repealed. 1 Ro. I. 
226. Show.:293. 1 Salt. 36. 2 Nelf, Abr. 130% 
By 21 Hen. 8, c. 5. it is ordained, that on probat! o 
wills, Cc. 6 d. and no more ſhall be taken by the Regiller, 
where the goods of the deceaſed do not exceed five pours 
value; and when the goods are above the value of 54 
and under 40 J. the fee to the Judge ſhall be 25. 69. and 
to the Regilter 14. and if the goods exceed 40/. in aus 
the Judge's fee is 25, 64. and to the Regiſter 2 5. 6 
but this he may refuſe, and rake à penny for cui] len gh | 
the will, Fc. And if the officer takes more than his due 
fees, he ſhall forfeit 10 J. to be divided between the Leg 
and the party grieved. 


But it hath been held on this ſtatute, that à wunde 


of the will muſt be brought to the Regi ter ready ingroll * 
and with wax to be ſealed, ſo that the Regilter, G. 1 
have nothing to do but to annex the probate to it; 
then no fee | ſhall be taken for ſuch cranſcript. 4 
336. Co. Ent. 166. The 
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| The power of granting probates and adminiftration of 
the goods of perſons dying, for wages or work done in 
the King's docks and yards, fhall be in the ordinary of the 
dioceſe where the perſon dieth, or in him to whom power 
is given by ſuch ordinary, excluſive of the prerogative 
court, e. Stat. 4 U 5 Ann, c. 16. See Executor, &c. 
and Black. Com. 2 V. 508. Sh 

Pꝛobatoz, An accuſer, or approver, or one who un- 
dertakes to prove a crime charged upon another, 

The word was frily meant of an accomplice in felony, 
who to ſave himſelf confeſſed the fact, and accuſed any 
other principal or acceſſary, againſt whom he was bound 
to make good the charge by duel, or trial by the country, 
and then was pardoned life and members, but yet to ſuf- 
fer tranſportation. — "7. probator perfecerit quod pro- 
miſit, tenetur ei conventio, ſcilicer ut vitam habeat & mem- 
bra. Sed in regno remanere non debet, etiamſi velit plegios 
jnvenire. Bratton, Yide Fleta, lib, 2, cap. 52, ſect. 

2, 44. 

. 2yocedendo, Is a writ which lieth where an action is 
removed from an inferior to a ſuperior court, as the 
Chancery, King's Bench, or Comman Pleas, by habeas cor- 
pus, certiorari, or writ of privilege; to fend down the 
cauſe to the court from whence removed, To PROCEED 
on it, it not appearing to the higher court that the ſug- 
geſtion is ſufficiently proved, F. N. B. 153. 5 Rep. 63. 
213 Fac. e 23, | 

And if the party who ſues out a habeas corpus, or cer- 


tiorari, doth not pat in good bail in time, (where good 


bail is required) then there goes this writ to the inferior 
court ro PROCEED non obſtante the habeas corpus, Oc. 
2 Lil. Abr. 376. | Ns | 

If a certiorari or habeas corfus, to remove a cauſe, be 
returned before a judge, the judge will give a rule there- 
on to put in good bail, by ſuch a day, which if defend- 
ant, on ſerving his attorney with a copy of the rule, doth 
not do, then the judge will fign a warrant for a proce- 
dendo, to remove the cauſe where the action was firſt laid: 
Alſo if bail be put in at the time, and do not prove 


good, che judge will grant a rule for better bail to be put 


n by ſuch a day, or elſe to juſtify the hail already put 
in; which if defendant goth met do, the judge will 
then likewiſe grant 8 warrant. for a procedendo, 2 Lil, 


| "Where bail put in on removal of a cauſe into B. R. is 
diſallowed by the court, if defendant on a rule for hat 
Fete and notice given, refuſe to put in better bail, 

uch as the court ſhall A 1 of, a procedendo may be 
granted; for diſallowing" the bail makes defendant in the 
Same condition as if he had put in no bail, and until the bail 
is put in and filed, the court is not poſſeſſed of the cauſe /o as 
to proceed in it. Mich. 24 Car. BR. © 

After a record returned, and defendant bath fd bail 
in B. R. on a cauſe being removed, a procedendo ought 
not to be granted; becauſe by giving and filing bail in 
this court, the bail below is diſcharged. Sid. 313. 2 
Nelſ. Abr. 1304. And it hath been held, that by the 
Common law, if a certiorari be once filed, the proceedin . 
_ can never be revived by any procedendo. Haw 

C. 294. 

| When a cauſe by the cuſtom London is actionable, and 
will not bear an action at the Common law, if on habeas 
corpus or certiorari, brought to remove ſuch cauſe into 
B. R. it doth ſo appear to the court; the court will grant 
a procedendo to authorife the court of London to proceed in 
the matter; otherwiſe tht party who brought the action 
would be without remedy, 2 Lil. Abr. 376. As incaſe 
of an ation againſt a feme covert, ſued as a ſole trader. 
A feme covert ſole trader in London may hecome bankrupt. 
3 Bur. 1782, Cc. where this ſubject is very fully and 
ably diſcuſſed, This writ of procedendo is called a proce- 
dendo in logutla, See Black. Com. 1 V. 353. 

Pꝛocedendo on Ard Pꝛaper. If a man pray in aid 
of the King, in a real action, and aid be granted; it 
ſhall be awarded that he ſue to the King in Chancery, 
and the juſtices in the Common Pleas ſhall ſlay until the 
writ of procedendo de loguela come to them: And if it ap- 
pear to the judges by pleading, or ſhewing of the party, 
that the King hath intereſt in the land, or ſhall loſe rent, 
Oc. there the court ought to ſay until they have from 


when the juſtices ought not to proceed to judgment, 


P R © 


che King a procedendo in loguela And then they may 


proceed in the plea, until they come to give judgment; 


without a writ for that purpoſe. New Nat. B. R. 342. 
So in a perſohal action, if defendant pray in aid of the 
King, the-judges are not to proceed till they receive a 


| procedentlo in loguela. And though they may then pro- 


ceed and try the iſſue joined, they ſhall not give judg- 
ment until a writ comes to them to proceed to . fan 
Thid. | 1 _— | 

'Pzocedendo ad JAudicium, Lies where the judges of 
any court delay the party, plaintiff or defendant, and 
will not give judgment in the cauſe, when they ought to 
do it. Wood's Inft. 570. HE 

If verdi& paſs for the plaintiff in %% of novel difſeifin 
before the juſtices of aſſiſe, and before they give judg- 
ment, by a new commiſſion, new juſtices are made; the 
plaintiff in aſſiſe may ſue forth a certiorari, directed to 
the other juſtices to remove the record before the new 
juſtices; and another writ to the new juſtices to receive 
and inſpe# the record, and then proceed to judgment, 
Se. New Nat. Brev. 342, 343. 0 

Where the authority of commiſſioners of yer and ter- 
miner, fc, is ſuſpended by writ of ſuperſedeas; their 
power may be reſtored by a writ of procedendo. Regiſt. 
124. 12 Aff. 21. H. P. C. 162. See Black. Com, 3 V. 
109. 

Pꝛoceſs, { Proceſas a procedends ab initio uſque ad finem) 
Is ſo called, becauſe it proceeds or goes out, upon for- 
mer matter, either original or judicial; and hath two 
ſignifications ; Firſt, it is /argely taken for all the pro- 
ceedings in any action, real or perſonal, civil or crimi- 
nal, from the beginning to the end: Secondly, We call 
that the procgſt by which a man is called into any tem- 
poral court, becauſe it is the beginning or principal part 
thereof, by which the reſt is directed; or, if taken ftrict- 
ly, it is the proceeding, after the original, before judg- 
ment, Britton 138. Lamb. lib. 4. Compt. 133. 8 
Rep. 157. 


which 1s ſpecially appointed far any offence, Wc. by Ras 


tute: And there is great diverſity of proces. F. N. B. 


8995 of the King; and if it iſſue from the court of King's 
Bench, it ought to be under the zefe of the Chief Juſtice, 
or of the ſenior Judge of the court, if there be no Chief 


be under the 1e%e of the firſt in commiſſion, Fc. Dali. 
ch. 132. Finch 436. Cro. Car. 393. 


and by his writ, to apprehend a felon or other malefac- 
tor, unleſs there be an indictment or matter of record in 
the court, upon which the writ iſſues, 1 Hale Hip, 
P. C. 575. | | 
All legal proceedings commence by original writ, in- 
dictment, or information; or in B. R. by bill of Middle- 
ſex, or latitat, which is the original proceſs of this court; 
and is in nature of an original to cauſe appearance. 2 
Lil. Abr. 377. | | | 

There is no need of proceſs on an indictment, Ec. 
where defendant is preſent in court; only where he is 
abſent, 2 Hawk. 281. 33 | 

The proceſs of capiar, &c. on indictment is appointed 
by the 25 Ed. 3. fl. 5. c. 14. and 8 Hen. 6. c. 10. In 
actions of the caſe, and writs of annuity and covenant, 
by Stat. 19 Hen. 7. c. 9: nd 
writ, proceſs, fc. ſhajl be diſcontinued by the King's 
death. 1 4nn. fl. 1. c. 8. J. 4. | EO” 

If proceſs is awarded out of a court, which hath ngt 
juriſdiction of the principal cauſe, it is cgram non judice 
and 11 And the ſheriff executing it will be a treſpaſſer. 
2 Leon. 89. . 

Proceedings in the ſuperior and inferior courts muſt he 
regularly and formally entered, according to the legal 
courſe; or they may be reverſed for error. | 

Anciently all law proceedings, c. were in French: 
Though by ſtatute, fince made, it was enacted, that it 
ſhould be pleaded and anſwered in Egglißb, and entered 
and inrolled in Latin. 36 Ed. 3. c. 1 5. 22 Car, 2. 


© 3: The old entries of the law proceedings in French 
was 


Proceſi is general or ſpecial; and ſpecial proceſs is that 


Procels to call perſons into court, Q. muft be in the 


Juſtice ; and if it iſſueth from any other court, it is to 


No procefs ſhall regularly iſſue in the King's name 


23 Hen. 8. Co 14 And no 
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was required by William the Congueror, it being a lan- 


' guage which he himſelf knew; and the uſe of Latin is 


aid to he introduced by the clergy, when the biſhop and 


+ other ſpiritual perſons were judges, and chief officers of 


our courts; and this they did, as knowing, whatever al- 


* terations there were in national languages, the Latin 
would be generally underſtood, | Yet ſome give another 
reaſon for it, that it was done to keep the people in ig- 
" norance, and to have in their own power only the inter- 
pretation of the laws. Forteſcue 100. 5 


By a late ſtatute, all proceedings in the courts of juſtice 


| ſhall be in the Eagliſß tongue, and be written in a com- 


mon ingrofling hand, not court hand, in words at length, 


Dc. on pain of forfeiting the ſam of 50 l. And miſtranſ- 


lations, errors in form, and miſtakes of clerkſhip, may 
be amended before or arter judgment: Alſo the ſtatutes 
of jeofails extend to all forms, and proceedings in Eng- 


liſh, except in criminal caſes, But this ſtatute extend- | 
| preſent a miniſter to a church when it ſn 


As where one hath preſented a clerk to a church and 


eth not to the court of Admiralty, as to certify any pro- 


ceedings beyond the ſeas, Wc, which may be in Latin as 


formerly. Stat. 4 Geo. 2. c. 26. And in the court of 


| Receipt of the Zxcheguer in England, officers and clerks 


may carry on their buſineſs in their uſual courſe; alſo 
writs, proceſs, pleadings, c. may be written expreſſing 


numbers by figures, and with uſual abbreviations in Eng- 
li; and names of writs, &c. to be expreſſed in the ſame 
language as hath been commonly uſed, by 6 Geo. 2. 
c. 6. e. 14. | I; 


As to civil proceſs, ſee Black. Com. 3 V. 279. xiii,— 
And as to the criminal proceſs, ſee ib. 4 J. 313. 
Obſtrufing the execution of lau ful proceſs, is an offence 


- againſt public juſtice, of a very high and preſumptuous 


nature; but more particularly ſo, when it is an obſtruc- 
tion of an arreſt upon criminal proceſs, And it hath been 
holden, that the party oppoſing ſuch arre// becomes 
thereby particeps criminis; that is, an acceſſary in felony, 
and a principal in treaſon. Black. Com. 4 129, 
Pꝛoceſſion. In cathedral and conwentual churches, the 


members had their tated proceſſions, wherein they walked 


in their moſt ornamental habits, with muſic, fioging 


| hymns, and other ſuitable ſolemnity: And in every pa- 


riſh, there was a cuſtomary annual proce/ion of the pariſh 
prieſt, the patron of the church, with the chief flag, or 
holy banner, and the other pariſhioners, ro take a circuit 
round the limits of the pariſh or manor, and pray for a bleſſ- 


- Ing on the fruits of the earth; to which we owe our pre- 


fent cuſtom of perambulation, which in moſt places is ſtill 


called proceſioning and going in proceſſion, though we have 


loſt the order and devotion, as well as pomp and ſuper- 
ſtition of it. | | 
Pꝛoceſſum Continuando, Is a writ for the continuance 


of proce/5, after the death of the Chief Juſtice, or other 
juſtices in the commiſſion of oyer and terminer. Reg. 


Orig. 128. 
Pꝛochein Imp, { Proximus Amicus) Is uſed in law for 


him who is the ext friend, or next of kin to a child ia his 
nonage, and in that reſpect is allowed to deal for the 
infant in the management of his affairs; as to be his 
"guardian if he holds lands in ſocage, and in the redreſs 


of any wrong done him. Stat. Weſt, 1. c. 48. Weſt. 2. 
e. 15. 2 lf. 261. | 

Prochein amy is commonly taken for guardian in ſocage; 
but otherwiſe it is he who appears in court for an infant 
who ſues any action, and aids the infant in purſuit of his 


action: For to ſue, an infant may not make an attorney, 
but the court will admit the next friend of the infant 
' plaintiff; and à guardian for an infant defendant. 

If no guardian is appointed by the father, c. of an | 
infant, the courſe of B. R. hath been uſed to allow one 
of the officers of the court to be prochein amy to the infant 


to ſue. Terms de Ley. 2 Lil. Abr. 52. 


The courſe is now to appoint ſome friend, that he may 


anſwer coſts, if the infant fails in his ſuit. And I con- 


ceive the court will not ſuffer an infant to proceed in a 
fait till a prochein amy is appointed, | 


It hath been held, that a guardian and prochein amy are 


diſtinct, though either of them may be admitted for the 
plaintiff being an infant. | | 


Prochein amy was never before the ſtatute Veſin. f. and 


was appointed z# ce/e of neceſſity, where an infant was to 


: 


4 


< 


dianum. Cro. Car. 86, 118. Hut. g2, J 


 Awoidance, 


Dalſ. 20 pl. 10. 2 Rol. Abr. 209. z Iſt. 162. 


1 
„ 4 
, * \ N 
! * : 4 
MX 
£ * 1 
0 * bl 9 
A" „ A's 


ſue his guardian, or the guardian would not ſue fo. 


for 9 12 he may be admitted to ſue ons * 
amy, when he is to demand or gain any thi abe 
Hör. 997» \ S | * f 1 2 Nel, 


The, plaintiff infant may ſue fer guardians Sh 
proximum amicum ad proſequendum; and if the aq, 
is to ſue per guardianum, when it ſhould be miſſion 


amicum, it will be well enough, there pong * 
| | Tee 


cedents both ways: But if he is ſued, it ui be per g 
ar. 
f an infant 


be diſturbed by the chief lord, ſo that he cannot by 
aſſiſe, his prochein amy ſhall be admitted, 3 Ed, ting 
So where the infant is eloined, Ac. 13 Ed. 1. c. "ng 48, 
quire one to be appointed to anſwer coſts, and to 3, 
error, as he cannot defend by attorney, 8 dag 
Black. Com. 1 V. 464. 5 5 b ge end _ 
Prochein Avoidance, Ie nothing but a pows, f 


all become void: 


then grants the next avoidance to another, &c, See 
. Pꝛoclamation, F Proclamatio) Is a notice public! 
given of any thing, whereof the King thinks fit to ady 4 
tiſe his ſubjects, and ſo it is uſed, 7 Ric. 2. cap. 6 af 
Tr is plain that the King by his prerogative . 
certain Caſes and SPECIAL ocASIORs iſſue 1 
clamations for prevention of offences, to ratify and 9 
an ancient law, or, as ſome books expreſs it, quoad terri 
rem populi, to admoniſh them that they keep the laws bY 
pain of his diſpleaſure; and ſuch Preciamations bein 
grounded on the laws of the realm are of great five 
Forteſc, de Laud. cap. 9. 11 Co. 87. 12 Co. 74, 15, 


It is likewiſe clear, that the ſubject is obliged on paid | 


of fine and impriſonment to obey every Proclamatiiy 1. 
gally made; and that though the thing prohibited were 


an offence before, that yet the Proclamation is a circum. 
ſtance which highly aggravates it; and on which al, 
the party diſobeying may be puniſhed, 12 Co. 74. He, 
It is clearly agreed, that no private perſon can make 


any Proclamation of a public nature, except by cuſtom, 


as is uſual in ſome cities and boroughs; this being a pre- 
rogative act, with which alone the King is intrufted, 
Bro, Proclamat. pl. 1. 12 Co. 75. Crom. Jur. 41. 
But the King cannot by his Proclamation change any 
part of the Common law, ſtatutes or cuſtoms of this 
realm; nor can he by his Proclamation create any fete 
which was not an office before; for theſe things cannot 
be done without à legiſlative power, of which in our con- 
ſticution the King is but à part. Dalſ. 20. pl. 10. 11 


Co. 87. b. 12 Co, 75. 


On this foundation 5 hath been held, that the King's 
Proclamation prohibiting the importation of wines from 
France on pain of forfeiture, was againſt law, and wid; 
there being no war at that time ſubſiſting between the 
h ii 

So where an adt was made by which foreigners were 
licenſed to merchandize within London; and H. 4. by 
Proclamation prohibited the execution of it, and ordered 
that it ſhould be in ſuſpenſe »/que ad proximum parlianen- 
tum; and this was held to be againſt law. 12 Co. 75. 

On a conference between ſome Lords of the Privy 
Council and the two Chief Juſtices (of which Lord Cale 
was one) and Ch. B. and Baron Aubam, the queſtion 
Was, 185 N 
1, Whether the King by Preclamation might profioit 
new buildings in and about Lindon? 
2dly, If the King might prohibit the making Rarch of 
wheat? 1 

And the judges were of opinion, that the ſubjec could 
not be reſtrained in theſe particulars by the King's Pri- 
clamation, 12 Co. 74. SN : 

The King by proclamation may call or diſſolve parlis- 
meats, and declare war or peace; for thele are prerog?” 
tive adds with which he is intruſted as 1he executive part of 
tbe law; but if there be an afual war, it is not neceſſary 
in pleading to ſhew that ſuch war was peoclzintd. F 


P R O 


05. f | | 
1 King by proclamation may legitimate foreign coin, 
and make it current money of this kingdom, according 
to the value impoſed by ſueh proclamation; he may legiti- 
mate baſe coin, or mixed below the ſtandard of fferling: 
he may enhance coin to 2 higher denomination or value; 
and may decry money that is current in uſe and pay- 
ment; and in all theſe caſes a proclamation, with à pro- 
clamation writ under the Great ſeal, is neceſſary. Co. 
Lit. 207. 6. 5 Co. 114. 6. Dav. 21. 1 Hal. Hist. 
p. C. Ot, 197 | 

The King by proclamation may appoint faſts and days 
of thankſgiving and humiliation ; and iſſue proclamations 
for preventing and puniſhing immorality and profane- 
neſs; and injoin reading the ſame 1n churches and chapels, 

 Tncum3. 354. 

IT l mi} be under the Great ſeal, and if 
denied is to be tried by the record theteof; but if a man 
pleads that he was prevented doing a thing by proclama- 
tion; it ſeems the better opinion, that he need not aver 
that ſuch proclamation was under the Great ſeal; for al- 
leging, that ſuch proclamation was made, it ſhall be in- 
tended to have been duly made. Co, Car, 180. See 
Rol. Rep, 172. Vide Cro. Car. 130. 

By the far. 31 Hen. 8. c. 8. The King's proclamation 
was to be of the ſame effect as an act of patliament; not 
to prejudice life, liberty, Sc, and contemners of it to 
be acjudged traitors, | 

But, as very juſtly obſerved by Mr. Juſtice Blachſlone 
in his Com. 1 V. 271. this was a ſtatute, calculated to 


„introduce the moſt deſpotic tyranny, and which muſt. 


« have proved fatal to the liberties of this kingdom, had 
it not been luckily repealed in the minority of his ſuc- 
« ceſſor, about five years after,“ wiz. by fat. 1 Ed. 6. 
6. 12. See alſo Black, Com. 4 Y. 424. 

The King may make a proclamation to his ſubjects, 
guoad terrorem populi, and put them in fear of his diſ- 
pleaſure ; but not on any other certain pain, as forfeiture 
of their lands or goods, or to undergo the penalty of a 
fine and impriſonment, &c. Daliſ. 20. 2 Lil. Abr. 
381, 382. Vet the King by his proclamation may inhibit 
his ſubjects that they go not out of the realm, without 
licence; and if the ſubject act contrary, for this contempt 
he ſhall be fined to the King. 12 C13 Elix. Dyer 296. 
Vide King and Privy Council, And Black. Com. 1 V. 


270. 4 J. 424. 


Pꝛoclamation of Courts, Is uſed particularly in the 


beginning or calling of a court, and at the diſcharge 
or adjourning thereof ; for the attendance of perſons, and 
diſpatch of buſineſs: And before a parliament is diffolved, 
&c. Public proclamation is to be made, that if any per- 
ſon hath any petition, he ſhall come in and be heard. 
Lex Cenſlitut 156. ä 

Proclamation is made in Courts Baron, for perſons to 
come in and claim vacant copyholds, of which the tenants 
died ſeiſed ſince the laſt courts ; and the lord may ſeize a 
copyhold, if the heir come not in to be admitted on gro- 


; clamation, Ce. 1 Lev. 63. | 


Mꝛoclamation of Exigents. On awarding an exigent, 
in order tO out/awry, a writ of proclamation iſſues to the 
ſheriff of the county where the party dwells, to make 
three proclamations for defendant to yield himſelf, or be 
outlawed, Stat. 6 Hen. 8. c. 4. 31 Eliz. c. 3. 4&5 


Wil. & Mar. c. 22. f. 4. See Black. Com. 3 V. 284. 


xvi. 3 F. 314. 
Pꝛoclamation of a Fine. When any fine of land is 
paſſed, proclamation is ſolemnly made thereof in the court 
of Common Pleas where levied, after ingroſſing it; and 
tranicripts are alſo ſent to thejuliices of ai/e, and juſtices 
of the peace of the county in which the lands lie, to be 


openly proclaimed there. .1 R. 3. c. 7, See black, Com, 


2 F. 35. ui. | 
zoclamation of Nuſances, By ſtatute, proclamation 
is to be made againſt zuſances, and for the removal of 
them, Ge. + itn Rv: . 3. 
Pꝛoclamation of Rebellion, Is a writ whereby a man 
not appearing upon a ſubpœna, or an attachment in the 
Chancery, is deputed and declared a rebel, if he reader not 


hip. 162. 1 Hal. Hift, P. C. 163. Ou 45. Ref. 


* 


˖ r 


| himſelf by a day aſigned. See Commiſion of Rebellich, 


and Black. Com. 3 . 4446 0 ũ bas ; 
Pꝛoclamation of Recuſants, There is a proc/amation 

of recuſanis, by which they ſnall be convicted, on non- 

& 4 en i bn N 
Pzo conkeſſo, Is where a bill is exhibited in Chancery, 


to which defendant appears, and is afterwards in con- 


tempt for not anſwering; when the matter contained in 
the bill ſhall be taken as if it were conf7ed by defendant. 
Terms de Ley. 9 4 * | 

If a defendant is in cuſtody for contempt in not anſwer- 
ing, on a habeas corpus, which is granted by order of 
court, to bring him to the bar, the court aſſigus him a 
day to anſwer; and the day being expired, and no anſwer 
put in, a ſecond habeas corpus is iſſued, and the party 
being brought into court a further day is aſſigned; by 
which day, if he anfwer not, the bill on the plaintiff's 
motion hall be taken pro confiſſo, unleſs cauſe be ſhewed 
by a day; and for want of ſuch cauſe ſhewed on motion; 
the ſubſtance of the bill ſhall be decreed to plaintiff. Hill. 
1662. Allo after a fourth inſufficient anſwer; the matter 
of the bil! not ſufficiently anſwered unto by the defendant 
ſhall be taken pro confeſs, and decreed accordingly. 

Stat. 5 Ges, c. 25, enacts, That if in any ſuit in equity 
any defendant, againſt whom proceſs ſhall iſſue, ſhall not 
eauſe his atpearance to be entered according to the rules of 
the court, in caſe ſuch proceſs had been ſerved, and af- 
fidavit ſhall be made, that ſuch defendant is beyond the 
ſeas; or that, on inquiry at his uſual place of abode, he 


could xt de found, /o as to be ſerved, and that there is 


Juſt ground to believe that ſuch defendant is gone out of 
the realm, or abſconds e avoid being ſerved; the court 
may make an order, appointing defendant to appear at a 
day therein to be named, and a copy of ſuch order ſhall, 
within fourteen days, be inſerted in the London Gazette, 
and publiſhed on ſome Lord's day, after divine ſervice, in 
the*pariſh church where defendant made his uſual abode 
within thirty days next before his abſenting; and a copy of 


made in Chancery, Exchequer or Dutchy Chamber, ſhall 
be poſted up at the Royal Exchange; and a copy of every 
ſuch order made in any of the courts of equity of the 
counties Palatine, or of the great ſeſſions in Wales, ſhall 
be poſted up in ſome market town within the juriſdiction of 
the court, neareſt to the place where defendant made his uſual 


tion of the court; and if defendant do not appear within 
ſuch time as the court appoint, then, on proof made of 
publication of ſuch order as aforeſaid, the court may order 
plaintiff's bili to be taken pro confeſſo, and make ſuch de- 
cree as ſhall be juſt; and the court may order plaintiff to be 
paid his demands out of the eftate ſequejired according to the 
aecree; ſuch plaintiff giving ſecurity, to abide ſuch order 
touching the reſtitution of ſuch eſtate, as the court ſhall 
make on deſendant's appearance, But in caſe. plaintiff 
refuſe to give ſecurity, then the court ſhall order the ef- 
fects ſequeſtred 4e remain under the direction of the court, 
until the appearance of defendant to defend ſuch ſuit.— 
Provided, That this act ſhall not affect perſons beyond 
the ſeas, unleſs affidavit be made of their being in England 
within two years before the /ubpana: Nor extend to 
courts having a limited juriſdiction, unleſs oath be made 
of perſonal reſidence in ſuch juriſdiction one year before 
the ſubpœna. | 

Barnardiſton (401 to 404.) tells us, That it is not 
ſufficient on this ſtatute to make affidavit, that the party 
making it was informed, and believes that defendants 
withdrew themſelves in order to avoid being ſerved 
with the proceſs of the court, But it muſt be like- 
wiſe ſworn zy whom the deponent received ſuch in- 
formation, 

Defendant appeared, and ſtood out to a ſequeſtration, 
and afterwards, on getting time, put in an anſwer, which 
was reported inſufficient in near twenty exceptions, and 
was ſerved with a /ubp&na to make a better anſwer. The 
defendant put in another anſwer, alike inſufficient. It 
was inſiſted for defendant, that the practice of taking 


bills pro confeſs is not of long ſtanding, the ancient way 
9g G being 


appearance at the affiſes. ' 29 Flix. c. 6. 3 Face 1. 


ſuch order ſhall be poſted up, wiz. a copy of ſuch order 


abode, ſuch place of abode being alſo within the juriſdic- 
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being to put the plaintif to make proof of the ſubſtance | 


of the bill; and that, in this caſe, taking all the bill pro 
confeſſo, where part had been ſufficiently anſwered, ſeem- 
ed very firange. But it was anſwered, that az inſufficient 
anſauer is as no anſwer, therefore the Whole to be taken 
pro confeſſo; and the Maſter of the Rolls decreed for 
plaintiff, But Lord Chancellor King, on an appeal, ſaid, 
He would conſider how matters ſtood at the time of ſuch 
decree, and that it was ſufficient that there then was an 
anſwer, and which the plaintiff had admitted to be ſo by 
ſuing his proceſs for a better; and that ſo defendant con- 
feſſed the whole bill true, when by the Maſter's report, 
(which was a record of the ſame court) he had anſwered 
the greateſt part; and when the plaintiff himſelf had 
taken the firſt anſwer to be an anſwer in part by ſerving 
the defendant with proceſs to put in a better, was againſt 
common ſenſe ; and reverſed the former decree; 2 Wil- 
liam's Rep. 5 56. 3 8 | 

If, on demurrer to a bill in equity, defendant obſti- 
nately inſiſts on his demurrer, and refuſes to anſwer, where 
the court is of opinion, that ſufficient matter is alleged 
in the bill to oblige him to anſwer, and for the court to 
roceed upon, the court will decree the matter of the 


plaintiff's bill; for by the demurrer are confeſſed all 


matters of fact that are alleged. Curſe, Canc. 20g. 
Pzottoz, / Procurator) I. he who undertakes to manage 
another man's cauſe, in any court of the Civil or Eecliſia- 
flical law, for his fee: Qui aliena negotia gerenda ſuſcipit. 
A proctor not to practice, if a popiſh recuſant. 3 Jac. 1. 
c. 5, Not to act as juſtice of peace. 5 Geo. 2. c. 18. 
See Black. Com. 3 V. 25. | 
Pꝛodtezs of the Clergy, ( Procuratores cleri) Are thoſe 
who are choſen and appointed to appear for cathedral or 
other collegiate churches ; as alſo for the common clergy 
of every dioceſe, to ſit in the Convocation houſe in the time 
of parliament, | 
On every new parliament the King directeth his writ to 
the archbiſhop of each province, for the ſummoning of 
all biſhops, deans, archdeacons, We. to the convocation, 
and generally of all the clergy of his province, aſſigning 


them the time and place in the writ ; then the archbiſhop 


of Canterbury, on his writ received, according to cuſtom 
directs his letters to the biſhop of London, as his provincial 
dean, firſt citing him peremptorily, and then willing him 
to cite in like manner all the biſhops, &c. and generally 
all the clergy of his province, to the place, and againſt 
the day prefixed in the writ; but direQeth withal, that 
one proctor be ſent for every cathedral or collegiate church, 
and two proctors for the body of the inferior clergy of each 
dioceſe; and by virtue of theſe letters authentically ſeal- 
ed, the biſhop of London directs his like letters ſeverally to 
the biſhop of every dioceſe of the province, citing them 
in like ſort, and willing them not only to appear, but 
alſo to admoniſh the deans and archdeacons perſonally to 
appear; and the cathedral and collegiate churches, and 
the common clergy of the dioceſe, to ſend their proctors to 


the place at the day appointed; and alſo willeth them to 


certify to the archbiſhop the names of every perſon ſo 
warned by them, in a ſchedule annexed to their letter 
certificatory : Then the biſhops proceed: accordingly, and 
the cathedral and collegiate churches, and the body of 
the clergy make choice of their profors; which being 
done and certified to the biſhop, he returneth all at the 
day, Cowell. | | 

P:oconſules, Were thoſe who were called Juſtices in 
eyre, or Jufticiarii errantes, in England. Cowell. 

Mꝛocurations, { Procurationes) Are certain ſums of 
money which pariſh prieſts pay yearly to the biſhop or 
archdeacon, ratione vifitationis ; formerly the viſitor de- 
manded a proportion of meat and drink for his refreſh- 
ment, when he came abroad to do his duty, and examine 
the ſtate of the church ; afterwards theſe were turned into 
annual payments of a certain ſam, which is called a pro- 


curation, being ſo much given to the viſitor, ad procuran- | 
dum cibum & potum. And complaints were often made 
of the exceflive charges of the procurations, which were 


prohibited by ſeveral councils and bulls; and that of 
Clement the Fourth is very particular, wherein mention is 
made that the Archdeacon of Richmond, viſiting the dio- 
ceſe, travelled with one hundred and three horſes, twenty- 


| 


„ 


{ 
1. Co 21. 


| Brit, c. 28. and Fleta, lib. 1. c. 38. 
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one dogs, and three hawks, to th 
—— houſes, Q. eee oppreſion of 

Theſe are alſo called Proxies; and it js ſaid 
three ſorts of procurations or proxies ; RO there 
ms pad; ad that the firſt is of as * 
cogniſance, but the two triable at la a 
7* f h tw laſt are triable at law, %, 5 

A libel was brought in the Spiritual cows .. 
tions by the eee of unt, fenting Po Precurg. 
ten or twenty years, Wc. there had been due e * 
him ſo much yearly by a parſon and his pred paid to 
who ſuggeſted for a prohibition, that a du; 3 
payable, but denied the preſcription, and this. dle 
ſiaſtical court cannot try preſcriptions; but * keck. 
judged, that procurations are payable of common oy wo 
tithes are, and no action will lie for the ſame at 00 8 
law; if he had denied the quantum, then a en 
might go. Raym. 360. See far. 34 Hen, 8. . 4 * 

; P:ocuratoz, Is one who hath a Charge "AR Af 
him by any perſon ; in which general ſignification 11 ; 
been applied to a vicar or lieutenant, who a; int K* 
another; and we read of procurator regni, and pro wick 
reipublice, which is a public magiſtrate; Alſo e 
lords in parliament are in our law books 3 
zoret ; the biſhops are ſometimes termed SD a, 
Aarum; and the advocates of religious houſes EO” 
to ſolicit the intereſts, and plead the cauſes, of the "rg 
ties, were denominated procuratores monaſterii ; and = . 
this word comes the common word proctor. It is like 
wiſe uſed for him who gathers the fruits of a benefce fr 
another man; and proceracy for the writing or infirumen 
whereby he is authoriſed, 3 K. 2. c. 3, 

Pzocuratozes eccleſiae parochialis, The churchy.. 
dens who were to act as proxies and repreſentatives of the 
church, for the true honour and intereſt of it. Parich 
Antiq. 562. | ; 

Pzocuratozium, The procuratory, or inſtrument by 
which any perſon or community did conſtitute or celegate 
their prgCtor or proctors, to repreſent them in any judi. 
cial court or cauſe, | 

Pꝛodes homines, Is a title often given in our old 
books to the Barons of the realm, or othe miluay 
tenants, who were ſummoned to the King's council, aud 
were no more than diſereti & fideles homenes, who, accord. 
ing to their prudence and knowledge, were to give their 
counſel and advice. 

Pꝛoditozie, A word neceſſary to indictments of tres- 
ſon. 2 Hawk. P. C. 224. 

Pꝛofanenels, / Au. procul à fano) Is a diſreſpect pid 
to the name of God, and to things and perſons conſe- 
crated to Him. Mood 's Inſt. 396. 

Profanene/s is puniſhable by ſtatute; as for reviling the 
Sacrament of the Lord's ſupper, profanely uſing the name 
of God in plays, &c. Profaning the Lord's Day, curing 
and ſwearing, &c, 1 Fa. 6. c. 1. 1 Eliz,c 1. 3 ju 

1 Car. 1. c. 1. 13 Car. 2. e. 9. 6 6 
W. 3. c. ll. See Black, Com. 4 J. 59. 

Pꝛoker, (Prefrum, vel proferum, from the Fr. proferer 
i. e. producere) Is the time appointed for the account: of 
officers in the Exchequer, which is twice in the year, 
Stat. 51 H. 3. fl. 5. 1 

As to the profers ef. ſperiſt, though the certain deb! of 
the ſheriff could not be known before the finiſhing of his 
accounts; yet it ſeems there was anciently an eſtimate 
made of what his conſtant charge of the annual revenue 
amounted to, according to a medium, which was paid i. 
to the Exchequer at the return of the writ of ſummons of 
the pipe; and the ſums ſo paid were and are to ths Gay 
called prefer vicecomitis; But although theſe profers a 
paid, if on the concluſion of the ſheriff's accounts, 2. 
after allowances and diſcharges had by him, it * 
that there is a ſurpluſage, or that he is charged — 
more than he could receive, he hath his profers pal © 
allowed him again. Ha/t's Sher. Account. 52. 10 

There is a writ, De attornato vicecomitis pr pet L 

faciendo, Reg. Orig. 139. And we read of prefer 1 
the ſtatute 32 H. 8. c. 21. in which place profer il 
fies the offer and endeavour to proceed in an ach. 
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B:ofer the Half-Mark, That is to er or tender the 
balf mark. Vide Haf- Mar 4. 5 ; 
2:ofert in Curia, Is where the plaintiff in an action 
declares on a deed, or defendant pleads a deed, he muſt 
do it with, a profert in curia, to the end that the other 
party may at his own charges have a copy of it, and until 
then he js not obliged to anſwer it. 2 Lil. Abr. 382, 
And if a man pleads by virtue of an indenture, -which is 
loſt, on afſidavit made thereof, the court will compel the 
plaintiff to ſhew the counterpart, that defendant may 
plead thereto; or will grant an imparlance. Cro, Fac. 
29. 
When he who is party or privy in eſtate or mtere/t, or 
who juſtifies iu the right of him who is party or privy, 
pleads a deed ; notwithſtanding the party privy claims 
but part of the original eſtate, yet he mult ſhew the ori- 
ginal deed. 10 Rep. 92, 93. But where a man is a 
ſtranger to a deed, and claims nothing in it, Ge. there 
he may plead the patent or deed, avithout a profert in curia. 
Ibid, 

A man may claim under a deed of uſes, without ſhew- 
ing it; becauſe the deed doth not belong to him, (tho" 
he claims by it) but to the covenantees, and he hath no 
means to obtain it; and for that it is an eſtate executed 
by the ſtatute of uſes, ſo as the party is in by law, like 
to tenant in dower, or by ſtatute, &c, who may have a 
rent-charge extended, and need not ſhew the deed, Cro. 
Car. 442. And in things executed, or eſtates determined, 
there need not be any profert in curia. 3 Lev. 204. Alſo 
an aſſignee of commiſſioners of bankrupts need not ſhew 
the bond to the bankrupt, becauſe he comes in by act of 
law, Sc. Cro. Car. 209. Sed gu. If declaration not de- 
murrable, if aſſignee does not make a profert in curia, of 
the bond, and if a defendant is compellable to plead, 
before ozer granted, if duly demanded ? 

No advantageor exceptions ſhall be taken for want ofa 
profert in curia; but the court ſhall give judgment accord- 
ing to the very right of the cauſe, without regarding any 
ſuch omiſſion and defect, except the ſame be /pecially and 
particularly ſet down, and ſhewn for cauſe of demurrer. 
4& 5 Ann. c. 16. | 

Where a deed is pleaded and ſhewn in court, the deed 
in judgment of law remains in court all the term in which it 
is ſhewn; and if it be not denied, then at the end of the 
term it is delivered to the party to whom it belongs: If it 
be denied, it ſhall ſtill remain in court, for if it be found 
Non eſt fadtum, it ſhall be annulled. 3 Rep. 47, 74, 75+ 
See Monſtrans de fait, and Oyer, &c. And Black. Com. 
3/. 22. | 

Pꝛokeſſion, (Profeio) Was uſed particularly for the 
entring into any religious order, Cc. As where a monk 
offered himſelf to God, by a vow of obedience, chaſtity, 
and poverty, which he promiſed conſtantly to obſerve ; 
and this was called Sanz religionts profeſſio, and the monk 
a religious profifſed, This entring into religion, whereby 
2 man is ſhut up from all the common offices of life, is 
termed à Civil Death. See Black. Con. 1 V. 132, 

Ca | | 
Pꝛofits. A deviſe of the profirs of lands, is a deviſe of 
the land zz/2/f, Dyer 210, | | 

A huſband deviſeth the profirs of his lands to his wife, 
until bis ſon came of age, this was held to be a deviſe of | 
the lands until that time: Tho? if the lands were deviſed 
to the ſon, and that his mother ſhould take the profirs, 
of it until he came of age, Sc. this would give the 
mother only an authority, not an intereſt, 2 Leon. 
421. 

By deviſe of profits, the lands uſually paſs; unleſs there 
are other words to ſhew the intention of the teſtator 
to be otherwiſe. Moor 753, 758. 2 Nelſ. Abr. 1051. 

P:ofits of Courts, The profirs ariſing from the 
King's ordinary courts of juſtice, make a branch of his re- 
venue, And theſe confiſt not only in fines impoſed upon 
offenders, forfeitures of recognizances, and amercements 
levied on defaulters; but aſſo in certain fees due to the 
crown in a variety of legal matters, as, for ſetting the 
Great Seal to charters, original writs, and other forenſic 
proceedings, and for permitting fines to be levied of lands 
in order to bar entails, or otherwiſe to inſure titles. As 
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vention of the King by himſelf or his officers, the law 
allows him certain perquiſites and profits, as a RECOM- 
PENCE FOR THE TROUBLE HE UNDERTAKES FOR THE 
PuBL1c. Theſe, in proceſs of time, have been almoſt 
all granted out to private perſons, or elſe appropriated 
to certain particular uſes : So that, thoꝰ our law proceed- 
ings are ſtill loaded with their payment, very little of 
them is now returned into the King's Exchequer; for a 
part of whoſe royal maintenance they were originally in- 
"tended, All future grants of them, however, by the 
ſtatute 1 Arn, ſt. 2. c. 7. are to endure for no longer 


| time than the life of the prince who grants them. Black. 


Com, 1 J. 289. : : 

Pꝛohibition, (Prohibirio) Is a writ to forbid any 
court, to proceed in any cauſe there depending, on ſug- 
geſtion that the cognizance thereof belongeth not to the 
court. F. N. B. 39. But it is now moſt uſually taken 
for that writ which lieth for one who is impleaded in the 
court chriſtian, for a cauſe belonging to the temporal juriſ- 
dition, or the conuſance of the King's court, whereby as 
well the party and his counſel, as the judge himſelf, and 
the regiſter are forbidden to proceed any further in that 
cauſe, Cowell, | | | 

As all external juriſdiction, whether eccleſiaſtical or 
civil, is derived from the crown, and the adminiſtration 
of juſtice is committed to variety of courts ; hence it hath 
been the care of the crown, that theſe courts keep within 
the limits and bounds of the ſeveral juriſdictions pre- 
ſcribed them ; for this purpoſe the writ of prohibition was 
framed ; which iſſues out of the ſuperior court of Com- 
mon law to reſtrain inferior courts, whether ſuch courts 
be temporal, eccleſiaſtical, maritime, military, c. on 
a ſugge/tion that the cognizance of the matter belongs not 
to ſuch courts; and in caſe they exceed their juriſdiction, 
the officer who executes the ſentence, and in ſome caſes 
the judge who gives it, are puniſhable in ſuch ſuperior 
courts, ſometimes at the ſuit of the King, ſometimes 
at the ſuit of the party, ſometimes at the ſuit of both, 


according to the variety of the caſe. 2 Ist. 601. 


F. N. B. 40. 12 Co. 5. 1 And. 279. 2 Jon. 213. 
Shin. 628, | ; 

The reaſon of prohibitions in general is; that they pre- 
ſerve the right of the King's crown, and courts, and the 
quiet of the ſubject; that it is the wiſdom and policy of 
the law, to ſuppoſe both beſt preſerved when every thin 
runs in its right channel, according to the original juriſ- 
diction of every court; as by the ſame reaſon that one 
might be allowed to incroach, another might; which 
would produce nothing but confuſion in the adminiſtra» 
tion of juſtice, Show, Par. Ca. 63. | 

So that prohibitions do not import that the eccleſiaſtical 
or other inferior temporal courts are a/ia than the King's 
courts, but ſignify that the cauſe is drawn ad aliud examern 
than it ought to be; therefore it is always ſaid in all pro- 
bibitions (be the court eccleſiaſtical or temporal to which 
it is awarded) that the cauſe is drawn ad aliud examen con - 
tra coronam & dignitatem Regiam. 2 Inſt, 602. 1 Roll. 
Rep. 252. 3 Bulſt. 120. Palm. 297. | 


1. What courts may grant a prohibition ; and whether the 


granting it be diſcretionary, or ex debito juſtitiæ. 


2. Who have @ right to, and may demand, and join it a 
prohibition. 

3. Of the ſuggeſtion for, and manner of obtaining a pro- 
hibition., | * 

4. At what time a prohibition is to be, and in what caſes 
it may be granted, to inferior temporal courts, 

| 5. In what caſes prohibitions are to be granted to the ſpi- 

ritual courts. | 


4 


1. What courts may g*ant a probibition, and whether the 


granting it be diſcretionary, or ex debito juſtitiæ. 


The ſuperior courts of Veſiminſter, having a ſuperin- 
tendency over all inferior courts, may in all caſes of in- 
novation, fc, award a prohibition; in this the power of 
the court of B. R. has never been doubted, being the 
ſuperior Common law court in the kingdom. F. V. B. 
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Alſo the court of Chancery may award a probibition | 


which may ifſue as well in vacation as in term time, but 
ſuch writ is returnabie into B. R. or C. B. Bro. Prohi- 
bition, pl. 6. 4 loſt. 81. 1 Peer. Will. 43. | 

If one be ſued in a inferior court for a matter out of 
the juriſdiction, defendant may either have a prohibition 
from one of the Common law courts of Wefminfter- Hall; 
or in regard this may happen in vacation, when only the 
Chancery is open, he may move hat court for a propi- 
bition ; but then it mult appear by cath, that the fact did 
ariſe out of the juriſdiction, and that deirndant tendered a 
foreign plea, which was refuſed; and if a prohibition has 
been granted out of Chancery inprovidè, and without 
theſe circumilances attending 1t, the court will grant a 
ſuperſedeas thereto, 1 Peer Will. 476. F 

As the juriſdiction of the court ot C. B. is founded on 
original writs ifſuing out of Chancery, it hath been 
doubted, whether this court could, without writ or plea 
depending, award a probibition; but this point has been 
determined, vix. that this court may on a /ugge//ion grant 
prohibitions, to keep as well temporal as eccleliattical 
courts within their juriſdictions, and that without any 
original writ or plea depending ; the Common law being, 
in theſe caſes, a prohibition of itſelf, and ſtanding inſtead 
of an original. Bro. Prohibition, pl. 6, Ney 153. 12 
Co. 58, 108. Bro. Conſultation, pl. 3. 4 laſt. 99. 2 
Brownl. 17. 

Accordingly it hath been adjudged, That a prohicition 
ought to be granted by C. B. to the court of delegates, 
for ſuing there to avoid the inſtitution of a clerk to a 


church in Lancaſhire, after induction, tho' the guare in- 


pedit for the church could not be brought in C. B. but 
only in the county of Lancaſter; becaule the title of the 
advowſon was not queſtioned by this prohibition, but the 
intruſion on the Common law, of which this court has 
ſpecial care. Moor 861. 2 Kol. Abr. 317. Hob. 15. 

But as to the courts of B. R. and C. B. this difference 
hath been made, That in the firſt of thoſe courts a pro- 
hibition may be awarded on a bare ſurmiſe, without any 
ſuggeſtion o RECORD; and ſuch writ is only in nature of 
a commiſſion prohibitory, which is diſcontinued by demiſe of 
the King; but that as to a probibition iſſuing out of C. B. 
the ſuggeſtion t be on record, therefore is conſidered as 
the ſuit of the party, and in which he may be nonſuited, 
and is not diſcontinued by demiſe of the King. Ney 77. 
Palm. 422. Latch 114. Yet, if inſiſted on, a prohibi- 
tion cannot be moved for in B. R. *till the ſuggeſtion be 
entred on the roll, 1 Salt. 136. per Holt Ch. J. And 
indeed it is the conſtant practice, to enter the ſuggeſtion 
on the roll, and to leave a copy thereof with the clerk of 
the papers, previous to the motion. 

If the King's farmer, or-copyholder of the King's ma- 
nor, be ſued in the eccleſiaſtical court for tithes, on a ſug- 

eſtion in the court of Exchequer that he preſcribes to 
pay a certain modus in lieu of tithes, he ſhall have a pro- 
hibition, and ſuch modus ſhall be tried there, Palm. 525. 
Lane 39. 1 Roll. Abr. 539. | 

The grand ſeſſions of North Wales may ſend a prohibition, 
and write to the ſpiritual courts there. 1 Sid. 92. but for 
this ſee Cro. Car. 341. 1 Jon. 330. Yaugh. 411. 

It is laid down, that tho? a ſurmiſe be a matter of fact, 
and triable by a jury, yet zt 7s in the diſcretion of the court 
to deny a probibition when it appears to them that the ſur- 
miſe is not ne. Hob. 67. 

But it bath been held, that awarding a prohibition is a 
matter diſcretionary, that is, That from the circumſtances 
of the caſe, the ſuperior courts are at liberty to exerciſe a 
legal diſcretion therein, but not an arbitrary one in refuling 
prohibition, where in ſuch like caſes they have been 

ranted, or where by law they ought to be granted. 
Winch 78. | 

Ic hath been determined in the houſe of Lords, That 
no writ of error will lie on the refuſal of a prohibition ; 
but when a conſultation is awarded, it is with an zdeo con- 
fideratum ef, and then a writ of error will lie. 1 Lord 

m. f | | 
"7 * PHE of a ſhip ſues in the Admiralty for his 
wapes, and a prohibition is moved for, on a ſuggeſtion 
that the contract was made on land, and the court is of 


opinion that a probibition ought to be granted; in this 
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caſe they will not compel the party to find ſpecial bail to 


the action in the court above. Salk. 3z. 
Cum. 74. 1 Lord Raym. 576. 

If there is judgment againſt a ſimoniſt, who by the af; 
of parties is to continue for a certain time on the belek 
and who the expiration of the time refuſes to rem is 
but commits waſte, a prohibition to {tay waſte mey be the 
by the patron, incumbentor any other perſon, becauſe 15 
is the King's writ; and any one may pray a prob ib 2 


Carth, 5 [ 8, 


ition for 


the King, and it is grantable ex d:bito juſtitiæ, and no 
in the diſcretion of the court. 


Comp. Incumb. 43. 


Vet vide contra ſupra. i bis, 


65. Hob. 247. 


2. NI ho have a tight to, and may demand vis ; 
prohibition, STM 1 "SOS bo a 
The King may ſue for a prohibition, tho' the plea j 
the 1 be between two communion perſons, Ay 
cauſe the ſuit is: r is 3-0 
Fe. n derogation of his crown and dignity, 
So if the eccleſiaſtical court hold plea of 
which belongs not to their juriſdiftion, on info 
thereof to the King's courts, a prohibition will iſſue : 
Inſt. 607. ; To 
As if a man libels in the ſpiritual court for 2 mate 
which does not appertain to that court, but to the by 
mon law, as a matter of frank-tenement; yet he himſelf. 
e own ſuit, may pray a prohibition, and have 
8 + oll. Abr. 312. 1 Leon. 130. Gouli, 149. 12 
So where plaintiff in the ſpiritual court broy : 
bibition to ſtay his own ſuit 9825 for that 1 
tithes E virtue of a leaſe made by the vicar of 4. for three 
years, defendant claimed to be diſcharged of tithes by a 
former leaſe and compoſition by deed; and in this cafe 
it was held, that the plaintiff himſelf may have a prohibition 
to /tay the ſuit; for the eccleſiaſtical Judges are not to 
meddle with the trial of leaſes or real contracts, tho? they 
have juriſdiction of the original cauſe (viz, the tithes); 
for the leaſe is in the realty, and is not merely acciden- 
tal; and it makes no difference, that the plaintiff 
brings prohibition to ſtay his own ſuit ; for if the tem- 
poral court has knowledge by any means, that the ſpi. 
ritual court meddles with temporal trials, a probibitin 
ought to be awarded, Cro. Fac. 35 1. 2 Bulſt. 18; 
Lit. Rep. 20. | 
If a vicar ſues a pariſhioner for tithes in the ſpiritual 
court, and the parſon appropriate appears there ro in- 
zerefſe ſuo, and prays a prohibition, it ſhall be granted. 
2 Rol. Abr. 312. Cro. Eliz. 251. Kelw. 110. 

If leſſee for years is ſued in the ſpiritual court for 
tithes he in reverſion may have a probibition, Moorgis, 
re Bi ch | 5 

Bat no man is intitled to a prohibition unlzſi be is 
in danger of being injured by ſome ſuit actually depend- 
ing, therefore on a petition to the archbiſhop, or other 
eccleſiaſtical judge no prohibition lies. March 22, 4). A 
grobibition gua timet does not lie. Allen 56, | 

If ſeveral libels are exhibited againſt A. and J. in a 
matter in which the court hath of conuſance, 4. and . 
cannot join in a prohibition: ſo if the griefs be ſeveral, 
as ſome books ſay, Ney 131, 1 Leon. 286, Cre. Car. 


129. 
But where the vicar of 4. libelled ſeveral perſons /zot- 


rally for tithes, who joined in a prohibition, ſuggelting 


a modus; and tho' the court held in this caſe, that the 
prohibition was not regularly brought, being in all their 
names, when there were ſeveral libels; yet inaſmuch 25 
this was on a cuſtom, and matter triable at Common Jaw 
in which the Ecclefiaſtical court was properly prohibitec, 
tho' not in exact form, they refuſed to award a conſul 
tation, but directed that the parties ſhould put in ſeveral 
declarations, as if there had been ſeveral r- bibiti. 
Yelv. 128—9. Owen 13 L. P. adjudged. _ , 

So if A. libels againſt B. and C. for defamation, i 
they ſue a prohibition, they ſhall join in attachment 03 It; 
and it is no objection to ſay, that the defamation 3 5 
veral, 1 Ld. Rayn. 127. and ſee 1 Vent 265. Aon, 
425. Comb. 448. 1 
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| Where two or more are allowed to join in a probibition, 
and one dies, the writ ſhall zo: abate; becauſe nothing 
is to be recovered : they areonly to be diſcharged. Owen 


13. d | 
3. 07 t hr ſuggeſtion for, and ee of obtaining «4 


prohibition, | 

Where the matter ſuggeſted for a prohibition appears 
on the face of the libel, an affidavit is never inſiſted on; 
but if it does not appear on the face of the libel, or if a 
prohibition is moved for, for more than appears on the 
Face of the libel, to be out of their juriſdiction, there ought 
to be an affidavit of the truth of the ſuggeſtion. 2 Salk, 
549. 1 Peer Will. 65, 477. | 

The ſuggeſtion in the temporal courts may be traverſed. 
2 Inft. 611. 2 Co. 44. Moor 525. 

On a rule to ſhew cauſe, why a prohibition ſhould not 
be granted to, ſtay a ſuit againſt plaintiff in the court of the 
archdeacon of Litchfield, for not going to church, nor re- 
ceiving the ſacrament thrice a year, on ſuggeſtion of the 
ſtatute of E/zz. and toleration act, and then qualifying 
himſelf within the act, and alledging, that he pleaded it 
below, and they refuſed to receive his plea; cauſe was 
ſhewn, that this fact was falſe, and that the plaintiff was 

not a diſſenter, nor had qualified himſelf ut ſupra, there- 
fore hoped the court would not ſuffer the rule to ſtand 
unleſs there was an affidavit of the faQ; for by that 
means any perſon might come and ſuggeſt a falſe fact, and 
ouſt the ſpiritual court of their juriſdiction, which the 
court admitted; therefore for want of /uch affidavit the 
rule was diſcharged. 1 Ld. Raym. 1211. 

If a plea to an inferior juriſdiction be properly tendred, 
which they refuſe, tho? this be a good cauſe for a pro- 


hibition, yet an affidavit MUST be made of the refuſal. : 


Skin, 20. Hard. 406. 3 Keb. 217. 185 

A motion was made for a prohibition to the Eccle- 
fiaſtical court of London, for calling a woman whore, 
on a ſuggeſtion that the words were actionable there by 
cuſtom of the place; but the court would not grant a 
prohibition without oath made, that if any ſuch words 
were ſpoken, it was in London, and not elſewhere, 4 
Mod. 367. ; 

On a libel for calling the plaintiff old thief and old 
whore ; defendant ſuggeſted for a prohibition, that if 
any ſuch words were ſpoken, they were ſpoken at the 
Jame time; but this ſuggeſtion was held ill, becauſe 
the words ought to have been filly confeſſed, I Vent. 
10. 

By 2 & 3 Ed. 6. cap. 13. it is enacted, „That if 
any party ſue for any prohibition, that then the ſame par- 
ty, before any prohibition ſhall be granted, ſhall bring 
and deliver to the hands of ſome of the judges of the ſame 
court, where ſuch party demanded prohibition, the wery 
true copy of the libel depending in the Eccleſiaftical court 
concerning the matter where the party demandeth prohi- 
bition, ſubſcribed with the hand of the ſame party, and 
under the copy of the libel ſhall be written the ſuggeſtion, 
wherefore the party demandeth the prohibition ; and in 
caſe the ſuggeſtion, by two witneſſes at the leaſt, be zor 
proved true in the court where the prohibition ſhall be 
granted, then the party, that is hindered of his ſuit in 
the Eccleſiaſtical court by ſuch prohibition, ſhall on his 
requeſt without delay have a conſultation granted in the 
ſame caſe in the court where the prohibition was granted, 
and ſhall recover double coſts and damages againſt the 
party that ſo purſued the prohibition; the coſts and da- 
mages to be aſſeſſed by the court where the conſultation 
ſhall be granted; for which coſts and damages the party 
to whom they ſhall be awarded may have an action of 
debt by bill, plaint or information, in any court of record, 
See 27 H. 8. cap. 20. and 32 H. 8. c. 7. to which this 
act refers. | | | 

In the conſtruftion of the above-mentioned ſtatute the 
following opinions have been holden. 

That this ſtatute referring to the ſtatutes 27 H. 8. c. 20. 
& 32 H.8. c. 7. which extend to tithes and offerings 
generally, all ſuch tithes and church duties as are mentioned 
in thoſe ſtatutes are as much within this act, as if parti- 
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evlarly enumetated. 2 hp. 652. Cot. Res. 600. 


Dyer 170. 6. 


Therefore it extends to prohibitions to ſuits of ſmall 


tithes as well as great. Yelv. 102. 2 Ld, Rayn. 1172. 
So it hath been adjudged, that the ſuggeſtion of a mo- 


dus decimandi ought to be proved within /ix months, be- 


ing within the act. Ney 148. Yelv. i104. L. P. 


So where one, who was ſued for tithe of hay in the 
ſpiritual court, ſuggeſted for a prohibition, that he was 


to pay ſo much on an arbitrament; and it was held, that 

this ſuggeſtion ought to be proved, as well as one made 

of a modus decinandi: ſo on a ſuggeſtion on the ſtatute 31 

H. 8. c. 13. /. 21, that lands are tithe free, becauſe the 

claiiſe requiring the proof of a ſuggeſtion, is getieral, and 

not limited to real compoſition, 1 Rol. Rep. 55. | 
So on a ſuggeſtion, that the ſuit in the ſpiritual court 


was for tithes of heath and barred ground improved with- 
in ſeven years after the improvement, contrary to the 


ſtatute; in this caſe proof of the ſuggeſtion within fix 


months was held neceſſary, 1 Jon, 231. Cro, Car. 208. 


But it hath been Held, that there needs no proof of 
the ſuggeſtion where the ſuit is for tithes contrary to 
common right, or where the contract of the party is ſug- 
geſted. Cumb. 147. | 


It hath been held, that the ſuggeſtion need not be 
proved frittly, nor with preciſe certainty as to all its 


circumſtances; but that if ic be proved in /ſubRlance, or 


in ſuch a matiner as to ſhew that the Eccleſiaſtical court 
has not juriſdiction, it is ſufficient, Cro. Fliz. 736. 
Moor 911. 1 5 ö ; 

The ſuggeſtion muſt be proved by honeſt and ſufficient 
witneſſes, which is required by the 2xpre/5 words of the 


ſtatute j therefore the teſtimony of one attainted of felony, 


excommunicated or convicted of recuſancy, is, as inother 
caſes, to be rejected. 2 Bulſi. 154. | 


But it hath been held, thatperſons, ſuch as pariſhioners, 


Sc. who may not be ſufficient and able witneſſes at a 
trial at /aw, may notwithſtanding be ſufficient witneſſes 


to prove the ſuggeſtion; the chief intent of the ſtatute 


being to prevent vexatious ſuggeſtions ; alſo it hath been 
held, that after the admitting and recording the proof of 
the ſuggeſtion, nothing is to be objected againſt the per- 
ſons of the evidence. Mich. 27 Car. 2. in C. B. Sharp 
V, Hobart. | | 

If a ſuggeſtion conſiſts of two parts, it is ſaid to be 
ſufficient to produce one witneſs to one, and another ts 
another. 1 Vent. 107. 


It hath been held, that the ſix months for proof of 


the ſurmiſe ſhall be accounted according to the calendar; 
for that this being a computation which concerns the 
church, it is but reaſonable that it ſhould be done ac- 
cording to the computation uſed in the Eccleſiaſtical law. 
Hob. 197. Lit. Rep. 19. 2 Mod. 58. | 

It is ſaid, that the time of fix months given by the ſta- 
tute to prove the ſuggeſtion ought to be intended fe 
months in term time, and that the vacation ſhould be 20 
part of the time; but this hath been fince adjudged other- 
wiſe, and that the time ſhall commence from the zefle 
of the writ of prohibition, and not from the time of the 
rule made for awarding it. Moor 573. Ny 30. 2a Ld. 
Raym. 1172, 2 Salk, 554. 

If the ſurmiſe be proved before one of the judges 
within the fix months, altho' it be not recorded till after 
the fix months by the court, it is well enough. Ny 
30. It muſt be entered in the office. 2 Show. 308. 

It hath been held, that proof which is not ſufficient, 
may be ſupplied by better proof within the fix months, 
but not after. Lit. Rep. 1 5 5. | 

The party on failure - of proof of the ſuggeſtion, ſhall 
not only have double coſts and damages, but alfo his coſts 
and damages in the action he brings for recovery of them. 
Bendl. 143. See ſtat, 8 g WW, z. cap. 11. 

But if the prohibition be grounded partly on a modus, 
which needs xo proof, and partly on the contract of the 
parties, which needs no proof, there ought not to be 
double coſts ; for mixing the contract with the manner of 
tithing privileges the whole. Brownl. 99. Yelv. 119. 

So where, for a variance between the libel and ſuggeſ- 
tion, a conſultation was awarded, and double coſts ad- 

9 H judged 


o 
+ WY 
4 „ 


r lag 2 
5 5 S 
N . 


r. T4", <a 212 2 
3 -4 s A 2 


r 


; we - * PRI on r W Soy. M9. G 
of act A IEC 2 Es 7 FOES! 
ERS AE EST een TTT hows dE SS, 
OI RIS T_T: ” 


Ce of EG y Fes 
LIEN; n 
2 a. \ a = = bh _ 3 — 
* 2 & +7 > mw. r 2 = 
* * ON 0 * ! as= == 
pe. - - Lact F- . 4 - 
— * . 


* 
1 
1 
3 
_ 7 
Ld 

* 

1 s 
. 
FY 

W 
N. 

. 

25 
80 
% > 

1 
* 


$4 $5 i 
- 7 * 4 „ = * 
7 . 4 ir WF" 4 — x » . 2 7 
yy ** , 1.44 . *. 5 . " Wen as * No © * I 
P 4 : . ne is 2 ne ey es 1 — 
of "ol 5 eee eee 055 hy Sw 1 Aer 1” 95 4 Fad wt EO E 
= 4 * 
AF 


3 — * * 
ee nv eB 8 
R 

n SR * 8 1 5 


＋ ac OP er Nn — 
rn 7 oe nes =, sf Hand bh 
l 4 


— 
r 


e 
8 


„ „ pe 
. e und * 
We et SS yd Bat 4 an 1455 SL 
Zinn ? . £ . > 3 T 
* * * r 1 
— e — A 3 * n - 
SO OOO A 


1 
1 


i * 
8 
” 


N 
1 


ee 


Lf no 7 
r 
r 


e 


8 
8 


Nr a3. BN 
> ST 
* 


A ek wy 9 
S EL I nd 


F Wy WES erden _ 
r 
Sadly Gas 2 
eee 


en 
ee 


r 
e 


es SE 
aac 


v EY 
AA 1 


AF +: frm 8 — 
. 
„ee 1 


* I dN 4 „ W. i * 
S . 1 f * E 
* 5 3 N V2 os 2 "IF. 


N 


WE. 2 ky 
„ 


- 
MOVIE CITING 4/4. A 
* . 


LS) 
* * * 
* 4 


- 

CS by 
=; „ 
vr N * 2 · . * * 
n 8 S HE * k 


SEO an WWE Sp”, Y 


1 2 
r N e 6 * a . 5 
"9 Ad 4 N N 422 Iv, I 


* IN x . eee n 
p 4 a ee RS EL e e 2 5 1 1 9 
e eee e , ee . Den 
2 5 \ di, an, 9 5 e wt Hor 0 - + 4 : IF. . J — q * 1 * 3 
. — - Nl. 4 = r Mat, ASE CIR. LCA . 8 2 2 om 
1 n 2 * R D * . hows oy 7s "4 8 < "<FSL 4 A — -e 
. 4 i x "as 9 * 3 I . TT” 25 ns Io . * >< . ” of a 8 _ 4 N ** 
* 1 1 3 * 120 0 
- 


Nan 
r 
” >. "4 hs ** 
8 


* 


p R O 


judged defendant; this was held to be error by the 
very letter of the ſtatute, which gives double coſts only 
for want of proving the ſuggeſiion, and for no other 


cauſe, Yelv, 79, 80. | | 
So where a prohibition was obtained on a ſuggeſtion 
which was not proved within the fix months, 1n which 


defendant took iſſue with the plaintiff, which was found 


for plaintiff; and in this caſe it was reſolved, that de- 
fendant ſhould not have double coſts for want of the ſug- 
geſtion's being proved; for the ſtatute is, that he ſhall 
have a conſultation and double cofis; but in this caſe he 
could not have a conſultation, the matter in iſſue being 
found againſt him; but ought to have prayed a con- 
ſultation on the ſuggeſtion not being proved, and then 
ſhould have had his double coſts, Latch 140. 

The ſurmiſe or ſuggeſtion may be brought in by at- 
torney, and need not be in proper perſon, 1 Leon. 
286. 

A prohibition is zo: to be granted the 12 day of 
term, but on motion a rule may be obtained to ſtsy 
proceedings till the enſuing term. Latch, 7. 2 Kol. Rep. 


456. 


4. At what time a prohibition is to be, and in what 
caſes it may be granted, to inferior temporal courts. 


In all caſes where it appears on the face of the libel, 
that the ſpiritual court, Sc. have not a jus iſdiction, a 
prohibition may be awarded, and is grantable as ave/l 
after as before ſentence; for the King's ſuperior courts 
have a ſuperintendency over all inferior jutiſdictions, and 
are to take care that they keep within their due bounds. 
2 Iaſt. 602, 2 Rol. Abr. 319. Ney 137. 1 Sid. 65. 
Cro, Eliz. 571. Moor 462, 907. Skin. 299. Carth. 
463. March 153. 2 Rol. Rep. 24. Conb. 356. 

But where the court has a ratural juriſdiction of the 
thing, but is reſtrained by ſome ſtatute; as by 23 H. 8. c. 9. 


for not citing out of the dioceſe, there the party muſt 


come before ſentence; for after pleading and admitting 
the juriſdiction of the court below, it would be hard and 
inconvenient to grant a prohibition, See the authorities 
ſupra, and Cro. Car. 97. 2 Show. 145. Vent. 61. 6 
Mod. 25 2. Fareſl, 137. Godb. 163, 243. 5 Mod. 341. 
Heil. 19. 12 Co. 76. Salk. 543. | 
On a motion for prohibition the caſe was, defendant 
libelled in the ſpiritual court for tithes of faggots made 
of loppings of trees; and the ſuggeſtion for a prohi- 
bition was, that theſe loppings were cut from the ſlumps 
of timber trees above the growth of twenty years; and it 
was alledged, that ſentence was given in the ſpiritual 
court, therefore plaintiff comes here too late to have a 
prohibition : but per Holt, the ſentence will not hinderthe 
having a prohibition in any caſe, but in caſe of prohibi- 
tions grounded on 23 H. 8. c. 9. for citing out of the 


dioceſe; but becauſe the plaintiff had not pleaded this 


matter in the ſpiritual court, they denied the prohibition, 
becauſe the ſpiritual court has a general juriſdiction of 


tithes ; and if any ſpecial matter deprives them of their | 


juriſdiction, it muſt be pleaded there; and if it had been 
pleaded there, and iſſue joined on it, and on the trial it had 
been found not to be flva cædua, it had been well; 
bat if they had refuſed to admit the plea, a prohibition 
mould have been granted. 2 Ld. Raym. 835. 

A prohibition doth lie as well to a temporal court as 
to the ſpiritual, court of admiralty or other court, 
evhoſe proceedings are different from the Common law, if 
ſuch temporal court exceed the bounds of its juriſ- 
dition, or take cognizance of matters not arifing 
avithin its juriſdiction. F. N. B. 45. 2 If. 
229, 243, 601. 2 Rol. Rep. 379. 1 Rol. Rep. 
25 2. 
"Mo if treſpaſs vi & armis be brought in the county, a 
prohibition lies to plaintiff. F. NM. B. 47. 

So if one ſueth another in a court baron or other 
court, which is at a court of record, for charters concern- 
ing inheritance or freehold, he ſhall have a prohibition. 
N. $47» 

A perſon having obtained judgment in B. R, for his 
debt and damages, brought action for recovery of them 


3 


8 
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which action the party was taken on a 


| Rep. 54. 


| 
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againſt the bail in the court of 


the Tower of London, in 


capiat, and Was 


caſe in the court for the reſcue; and en 


to the court of B. R. they granted a Prohibition, 1 Ry 
So where an action of debt was brought in 
/halſea, on a judgment in B. R. and Ge” 


reſcued, after which plaintiff brought 


granted, 2 Salk, 439, 


A ſuit was ſurmiſed to be before the Lord 
of the marches, For an office, between the Faak af 
Lord preſident and, a ſtranger, wherein the only queſtion 


would be, whether the grant of that office belonged to the 


Lord preſident ; and, becauſe in this caſe he would be 


as it were both judge and party, a prohibition was grant 


* 1 Keb. 648. 

there be one intire contract above 407. 2 

ſues for it in a court baron, ſevering yas 4 fs 
under 405. a prohibition ſhall be granted, becauſe this 
is done to defraud the court of the King, 19 H. 6 

2 Rol. Abr. 280. F. V. B. 46. e 
An action was brought in the hundred court for 40s 
in which action plaintiff confeſſed that he was ſatisfied 
one ſpilling, which being done with an intent to give that 
court juriſdiction, and to defraud the ſuperior courts, a 


' prohibition was granted. Palm. 564. 


If there be ſeveral contracts between 4, and B. at 


ſeveral times for divers ſums, each under 407. but amount- 


ing in the whole to a ſum ſufficient to intitle the ſuperior 
court to a juriſdiction, they, ſhall be ſued for in ſuch 


| ſuperior, and not in an inferior court, which is not of re- 
cord. 1 Few. 08. «@. 

| Son a prohibition to the court of the honour of Eye, 
' where the caſe was :—one contracted with another for 


divers parcels of malt, the money to be paid for each 


} parcel being under 40s, he levied divers plaints there- 
upon in the ſaid court; wherefore the court here granted 
a prohibition; becauſe tho? there be ſeveral contracts, 


yet as plaintiſ might have joined them all in one action, 


he ought to have ſo done, and ſued here, and not put de- 
fendant to unneceſſary vexation, any more than he can 
ſplit an entire debt into divers, to give the inferior court 
juriſdiction in fraudem legis, 1 Vent 73. 2 Keb. 617, 
1 Show, 11. 


It is laid down by Cole, and admitted in a variety of 


| caſes, that no inferior court can hold plea of any trach- 
. tory action, if not made within the juriſaiction, and that 
the cauſe of action -w/? be alledged to ariſe within ſuch 
juriſdiction. 2 Inf. 231. 1 Sand. 74. 2 Jon. 230, 1 


Show. 10. and ſee tit. Courts. - 
Therefore, in an action on a promiſe in an inferior 


court, not only the promiſe, but the conſideration muſt be 


alledged to ariſe wir HIN the inferior juriſdickion, and mult 
be ſo proved on the trial. 1 Rol. Abr. 545 

But if plaintiff had ſhewn that the money had been 
lent infra juriſdictionem curiæ, or if it had been for goocs 
there ſold, the plaintiff would have had no need to ſay, that 
the defendant aſſumed to pay infra juriſdictionem arie 3 
becauſe the law creates the promiſe on the creation of the debt, 
which debt being within the juriſdiction, the promiſe 
ſhall he intended there alſo, Lord Raym. 1 

In all caſes where inferior courts aſſume a juriſdickion, 
or hold plea of a matter not ariſing within their limits, 
the party hath his remedy, and may ſtay their 3 
by prohibition ; but ſuch prohibition can only * 
be obtained by its appearing or oath made, that af 
did ariſe out of the juriſdiction, and that the defen oy 
tendered a foreign plea, which was refuſed. 6 Mod. 140. 
Carth. 402. 1 Salk. 201, 1 Peer Will 476. (hed 

In the caſe of Menayle v. Stint it was greatly inf 
upon, that tho' the party neglected to plead to = 21 | 
dition, yet, the matter ariſing out of the infer! , 4 
riſdiction, the ſuperior courts ought to grant 4 2 — 
tion; for otherwiſe the parties, their counſel an ar 
nies, would give a juriſdiction to inferior courts _ 
they were not intitled to by law ; but 1t was We $75 
judged in this caſe; and it ſeems to be now en 
after admitting the juriſdiction, 


or after inparlanct, the 
party carnot apply. for a prohibition. 


2 Mod, 271. Put 
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But theſe things were agreed by the court. 

1. If any matter appears in the declaration, which 
meweth that the cauſe of action did not ariſe 12/ra juri/- 
difionem, there a prohibition may be granted at any 
time. | $4 | © 
2. If the ſubject matter in the declaration be 207 proper 
or the judgment and determination of ſuch court, theie 
alſo a prohibition may be granted at any time, 


3. If defendant, who intended to plead to the jutiſ. 


diction, fs prevented by any artifice, as by giving a ſhort | 


day, or by the attorney's refuſing to plead it, c. or if 
his plea be not accepted, or is over-ruled; in all theſe 
caſes a prohibition likewiſe will lie at any time. 2 Mod, 
273+ | | | 

$ motion was made for a prohibition to be directed to 
the ſheriff's court in Briſtol, on ſuggeſtion that cauſes of 
action ariſing out of the juriſdiction of the ſheriff's court 
ourht not to be ſued there; and this motion was made in 
behalf of defendant in the action, before he had appear- 
ed, to ſtay the proceedings of the court, who procceded 
to attach his goods in the hands of a garniſhee z and Sic 
B. Shower oppoſed the motion; becaufe defendant could 
not pray a prohibition on ſuggeſtion of a matter which he 
could not plead; and as here he could not plead this be- 
fore appearance, ſo he ought not to make ſuch a motion 
before appearance, And per Holt, a man ſhall not plead 
to the juriſdiction antil he appear; but if the original 
cauſe of action aroſe out of the juriſdiction of the court, 


the garniſbee may plead it; and of that opinion was Hale 


Ch. J. but if it was debt on a ſimple contract, it is at- 
tachable whtre the perſon of the debtor is. 1 Ld. Ray. 

6. x 
ay © in the caſe of Clerk v. Andrews, where Shower 
moved for a prohibition to the court of the ſheriffs of 
London to ſtay proceeding, where they attached the 
debt of the garniſhee, becauſe it aroſe out of the 
juriſdiction, but it was denied, becauſe the debt was on 
ſimple contract, hich follows the perſon of the debtor. 
Ld. Raym. 347. | 1; | | 


5. In what caſes prohibitions are to be granted to the 
Spiritual courts, © | 


If one ſues another in the ſpiritual court for a chatiel 

or debt, defendant ſhall have a probibition. So if he ſues 
for a zre/paſ5. F. N. B. 40. - 
If the ſpiritual courts take on them to try the boun- 
daries of a pariſh, a prohibition lies, 2 Rol. Abr. 291, 
7 Co. 44. 1 Rol. Rep. 332. Cro. Eliz. 228. 3 Leon, 
829. 3 Keb. 286. S. P. becauſe the preſcription is the 
ground thereof. | 

If a ſuit be by a parſon for tithes, and defendant 


plead, that the place where, is in another pariſh, a pro- 


bibition lies; becauſe they meddle with that which is out 
of their juriſdiction, though the original thang be of their 
cognizance, and this comes in obliquely. 2 Rol, Abr. 
282, 1 Show. 10, Ney 147. 8. P). 

So if the vicar of a pariſh libels againſt another to 
avoid his inſtitution to the church of D. which he ſup- 
poſes to be a chapel of eaſe, appertaining to his vicarage, 
and defendant ſuggeſts, that D. is a pariſh of z/2/f, and 
not a chapel of eaſe; a prohibition will be granted, for 
they Hall not try the bounds of the pariſh. 2 Rol. Abr. 
291. 

So if the queſtion be in the court chriſtian, whether a 


church be a parochial church, or a chapel of eaſe; a 


prohibition lies. Tbid. 

But if the bounds of two vills lying in the ſame pariſh 
come in queſtton in the ſpiritual court, no prohibition 
lies; for ſuch bounds are triable in the eccleſiaſtical 
court, though thoſe of pariſhes are not. I Lev. 78. 

The eccleſiaſtical courts have cognizance of a way to 
a church, and for not repairing ſuch way the parties 
may be proceeded againſt in the ſpiritual court, March. 


45 
by the ſtopping up the uſual way, he may have his remedy 


in the eccleſiaſtical court, grounded oa the ſtatute 2 Ed. 6. 


Bulſt. 67. 1 Jon. 230. 


So if a parſon is prevented from carrying away his tithe | 


; 


| 


court, though the ſubjeR matter be ſpiritual ; becauſe the 
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But if the queſtion be, whether he is to have one way 
or another, or whether ſuch a way be a highway or not; 
this cannot be tried in the ſpiritual court, March, 15. 
1 Bull, 67. 2 Rel. Abr. 287, S. P. adjudged. 

So if the churchwardens of a church ſue for a «vey to 
the church, which they claim to appertaia to all the pa- 
riſhioners by preſcription, à probibition ſhall be granted; 
for this right being grounded on the preſcription, is 
to be tried in the temporal courts. 2 Rol. Rep, 41; 
287. 

If a man be admitted, inſtituted and inducted, and a 
ſuit is commenced in the eceleſiaſtical court to avoid the 
inſtitution, /uppo/ing it not valid; though the thing be of 
their cognizance, yet becauſe the induction, which is 
temporal, and gives a lay right, may depend on it, a 
prohibition lies. Hob, 15. Latch 205, 1 Bulſt: 179. 


Lit. Rep. 165. Poph, 133. 1 Rel. Abr. 282, 1 Show, 


Rep. 10. 
Ik there be a ſuit for tithes in the eccleſiaſtical court, 
and the tenant pleads, that the party who ſues is not in- 
cumbent, but that F. S. is; and this plea, becauſe it 
goes to the right of the incumbency, is rejected, a 
prohibition lies, for by denying the tenant this liberty he 
might be twice charged for tithes. Cro. El. 228. 3 Leon. 
265. | 
There are frequent inſtances of prohibitions being grant- 
ed to the eccleſiaſtical courts, to ſtay ſuits for fees by chan- 
cellors, regiſters and proQtors in thoſe courts, on this 
foundation, that demands pro opere & labore are properly 
determinable at Common law, and fees cannot be ſeitled 


by the canon law; and that the ipiritual court can only 


give colts and expences of ſuit, but that 20 action of debt 
will lie for ſuch coſis at Common law; and that the profits 
of an office being temporal, the remedy for them ought 
to be by guantum meruit; or, in caſe it be an office of 
freehold, by aſſiſe; the denial gf juf? fres being a diſſeiſin; 
therefore it ſeems to be now ſetticd, that neither a proc- 
tor nor regiſter can ſue for fees in the ſpiritual court, but 
that the proper remedy is, in caſe of a fee certain, by 
an indebitatus aſſumpfit, or, in caſe of an uncertain fee, 
by guantam meruit; and in ſuch ſuits it is mot neceſſury to 
prove a retainer, that being im plied by law. 2 NI Rep. 
59. 3 Leon. 268, 1 Mod. 176. 2 Keb. 615. 3 Keb. 
303, 441, 516. 1 Salk. 333. and 4 Mod. 254. 

If a legatee takes a bond from the executor for payment 
of the legacy, and afterwards ſues him in the ſpiritual 
court for the legacy, a prohibition will be granted; for 
by taking the obligation ? nature of the demand is changed, 
and becomes a debt or duty recoverable in the temporal 


court. Yely. 38. 2 Fern. 31. but 2 Rol. Rep. 160. 


8. P. cont. 

Matters of freehold, and the rights of inheritances, 
are only determinable in the temporal courts; ſo that if 
the eccleſiaſtical courts intermeddle with thoſe, a probibi- 
tion lies. F. N. Z. 40. 2 Rol. Abr. 286. Lit. Rep. 
164. 

7 in a feoffment of tithes and lands, where there is 
no livery, if they adjudge the tithes to paſs, notwith- 
ſtanding there is no livery, a prohibition will lie, Cro. 
Fac. 270. I Vent. 41. cited, | 

So if a man deviſes, that his lands ſhall be ſold for the 
payment of his debts, and that the overplus ſhall be paid 
to ſuch perſons in certain ſhares; the legatees in this caſe 
cannot ſue in the eceleſiaſtical court; for the proviſions 


intended them ariſe originally out of lands, and their 


proper remedy in this caſe is in a court of equity, Dyer 
151, 264. Hob. 265. 2 Rol. Abr. 284—5, 2 Show, 
50. Cro. Car. 16. 

But if a rent be deviſed out of a farm for years, the 
eccleſiaſtical courts may hold plea thereof; for the term 
for years being only a chattel zs teHamentary, conſequently 
the rent deviſed thereout. 1 Sd. 279. 2 Keb. 5. 1 Lev. 
179. 

The rights of offices for life in the eceleſiaſtical courts, 
or courts of Admiralty, are determinable at Common law.; 
as in the queſtion concerning the validity of two patents, 
by which the office of regiſter to a biſhop was granted ; 
it was held, that this ſhould not be tried in the ſpiritaal 
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office itſelf being matter of freehold is for that reaſon of 
temporal cognizance. 2 Rel. Abr. 285—6, Ney 91. 
Latch 228. Palm. 450. Godb. 390, Cro. Car. 65. 
2 Rol. Rep. 3c6. - Raym. 88. 1 Lev. 125, 4 Mod. 27. 
Comb. 306. | 

Treſpaſs on a glebe being freehold, cannot be de- 

termined in the ecclefiaſtical court. Bro, Juriſdiction, 

J. 41. | | 
E A parſon libelled againſt defendant in the ſpiritual court 
of York for having cut elms in the church-yard; and a 
prohibition was granted, on ſuggeſtion that they grew on 
his freehold. 1 Ld. Raym. 212. 

For more learning on this ſubject, ſee 4 New Abr. and 17 
& 18 Vin. Abr. fit. Prohibition, and Black. Com. 3 V. 
112, 113. 

A faggeſtion for prohibition begins, Be it remembered, 
that on, &c. comes before our Lord the King at Weſtmin- 
ſter, C. D. in his proper perſon, and gives this court here to 


underfland and be informed, That whereas A. B. Cc. (ſet- 


ting forth the complaint and proceeding in the other 


court, contrary to the laws and cuſtoms of the kingdom) 


Wherefore the ſaid C. imploring the aid of this honourable 


court, before the King himſelf, prayeth to be relieved, and 


that he may have his Majefly's writ of prohibition, direct ed 
to the judge of the ſaid court, &c. to probibit him and them 
from taking any further cogniſance of the ſaid plea before 
them, touching or concerning the premiſſes : And it is granted 
bim accordingly, &c. 

The common form of a prohibition runs thus: George, 
&c. To A. B. &c. Greeting: We prohibit you, that you 
hold not plea in the court, &c. of, &c. whereof C. D. com- 


Plains, that E. F. draws him into plea before you, &c, And 


to the party himſelf; Ve prohibit or forbid you E. F. 


that you follow not the plea in the court of, &c, whereof C. 
D. complains, that you draw him into the court, &c. 

Pꝛohibitio de vaſto direſta Parti, A judieial writ 
directed to the tenant, prohibiting him from making 
waſte on the land in controverſy, during the ſuit. Reg, 
Judic. 21. 

It hath been adjudged, that a prohibition ſhall be grant- 
ed to any one who commits waſte, either in the houſe or 
buildings of the incumbent of a ſpiritual living; or who 
cuts down trees on the glebe, or doth any other waſte. 
Moor 917. 3 Nelſ. Abr. 85. 

Pꝛo indiviſo, For undivided, is taken in law for a 
poſſeſſion or occupation of lands or tenements belonging 
to two or more perſons, whereof none knows his ſeveral 
portion; as coparceners before partition, Brag. lib. 5. 

Pꝛoles, (Lat.) In Engliſh progeny, are ſuch iflue as 
proceed from @ /awful marriage; though, if the word be 
uſed at large, it may denote others. 

Pzolocutoz of the Convocation-Youſe, { Prolocurer 
domus convocationis) Is an officer choſen by eccleſiaſtical 
perſons, publicly aſſembled in convocation by virtue of 
the King's writ at every parliament: And there are two 
Prolecutors, one of the higher Houſe of Convocation, the 
other of the lower Houſe; the latter of which is. choſen 
by the lower Houſe, and preſented to the biſhops of the 
higher Houſe as their Prolocutor, that is the perſon by 
whom the lower Houſe of Convocation intend to deliver 
their reſolutions to the upper Houſe, and have their own 
Houſe eſpecially ordered and governed; His office is to 
cauſe the clerk to call the names of ſuch as are of that 
Houſe, when he ſees cauſe; to read all things propound- 
ed, gather ſuffrages, Oc. 

Pꝛomiſe, / Promi/io) Is when, on a valuable conſidera- 
tion, perſons bind themſelves by words to perform ſuch a 
thing as is agreed on; upon which action may be brought: 
And a promiſe againſt a promi/e made at one and the ſame 
time, is a ſufficient ground for an action. Cro. Eliz. 
543» 703, 848. 

If promi/zs are executory on beth fides, performance 
need not be averred; becauſe it is the counter promiſe, 


and not the performance, which raiſes the conſideration. 


4 Med. 189. 
Where a promiſe is made to do a thing, and there is no 


breach, the ſame may be diſcharged by parol; but, if it 


be once broken, it cannot be diſcharged without releaſe 


in writing, being ten a debt. 1 Mod. Rep. 206. 2 
Mod. 44. 2 


| 


* 
* 
: 
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If a promiſe be to pay a ſum of money 
monthly payments, the promiſe being intire a breach 
payment of the firſt month, is a breach of the * 


miſe. 2 Rol. Rep. 47. See Mutual Pe, 
and Action on the 656 and Black, --l 17 Menpfit, 
 Pzomiſſdzy Notes, or notes of hand, Are 3 a 1 

direct engagement in writing, to pay a ſum ſ eig . 
a time therein limited to a perſon therein xy 1 je 
ſometimes to his order, or often to the bearer a . 
They are by fat. 3 & 4 Ann. c. 0. Mr 
:ndorſable in lik 34A. c. 9. made aſſignable and 
8 > * N e manner as bills of exchange. Black, 

Pꝛomoters, { Prometores) Are thoſe Who; 
and penal actions proſecute Pod in nhl x; 22 
the King's, as informers do, having part of the "tg 
penalties for their reward: They belonged chiefly to the 
Exchequer and King's Bench; and Sir Edward Cele att 
them turbidum hominum genus, z Intt. 1918... : 

| zomuige a Law, ( Promulgare Legem Is to declare 
publiſh, and proclaim a law to the people; and fo Pro. 
mulged, Promulgatus, ſignifies publiſhed or proclaimed 

6 H. 6. c. 4. See Black. Com, 1 V. 45. : 

Pꝛonotarp. See Prothonotary. 

3 Rees Is a vip the 2. of any matter alledged, or 
rial or making out of any thing, J it- 
neſſes, c. £ f b. by a Jury, ait 

Bracton ſays, there is Probatio duplex, viz. Viva voce, 
8 witneſſes; and Probatio mortua, by deeds, writings, 

c. | 

Proof, according to Lilly, is either in giving evidence 
to a jury on a trial, or elſe on interrogatories, or by co- 
pies of records, or exemplifications of them, 2 Lil. Abr, 
393- Though, where a man ſpeaks generally of Proof, 
it ſhall be intended of Proof by a jury, which in the ſtrict 
fignification is legal Proofs 3 Bulſt. 56. 

Condition of a bond was to pay money as an apprentice 
ſhould miſpend, on Prof made by the confeſſion of the 
apprentice or otherwiſe; and it was held, that although 
generally Proof ſhall be intended to be made at a trial by 
jury, in this caſe it being referred to the confeſſion of the 
party, it is ſufficient if he confeſs it under his hand. Crs. 
Fac. 381. 3 Nel/. Abr. 15. ©. 

It hath been inſiſted, that the law knows no other Proof 
but before a jury in a judicial way, and that which is on 
record; but if the proof is modified by the agreement of 
the parties, that it ſhall be in ſuch a manner, or before 
ſuch a perſon, that modification which allows another 
manner of Proof ſhall be obſerved and prevail againſt the 
legal conſtruction of the word Proof. Sid. 313. 2 Lutw. 
436. 

= articles the parties bound themſelves in the penalty 
of 1001. c. to be paid on due Proof of a breach; Prosf 
at a trial will maintain the ation. Zutw. 441. And 
Proof may be in the action, in ſeveral other caſes, Cro. 
Jac. 188, 488, Proof by witneſſes, Cc. See Evidence, 
and Black. Com. 3 V. 368. 

Pꝛo partibus Liberandis, An ancient writ for par- 
tition of lands between co-heirs. Reg, Orig. 316. 

Propez Feuds, See Black. Com. 2 . 58. 

Pzoperty, ( Proprietas) Is the higheft right a man can 
have to any thing; being uſed for that right which one 
hath to lands or tenements, goods or chattels, which no 
way depend on another man's curteſy. Stud. Compan. 
159. | | 
8 men entered into ſociety there was not any pre- 
ferty, but an univerſal right inſtead of it; every man 
might then take to his uſe what he pleaſed, and retain 
it, if he had ſufficient power: but when men entered in- 
to ſociety, and induſtry, arts and ſciences were introduced, 
Property was gained by various means; for the ſecuring 
whereof, proper laws were ordained. 

Aceording to our law, property in lands and tenements 
is acquired either by entry, deſcent by law, or conveyance; 
and in goods or chattels, it may be gained many ways, 


by ſeveral 


though uſually by deed of gift, or bargain and ſalt. 2 


Lil. Abr. 400. 
For preſerving Property the law hath theſe rules, 
iſt, No man is to deprive another of his Property, or 


diſturb him in enjoying it. 2dly, 
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2d!y, Every perſon is bound to take due care. of his 


own Property, ſo as the neglect thereof may not injure his 
neighbour. | ; 4 8 
zdly, All perſons muſt ſo uſe their right, that they do 
not, in the manner of doing it, damage their neighbour's 
Property. n e | 
There are alſo three ſorts of Properties, viz. Property 
abſolute; Property qualified; and Property poſſeſſory; 
And an abſolute Proprietor hath an abſolute power to diſ- 
oſe of his eſtate as he pleaſes, ſubject to the laws of the 
land. The huſband hath a qualified property in his wife's 
land, real chattels and debts; but in her chattels per- 


8 ſonal he hath an abſolute property. Plud. 5. 


Every owner of goods, &fc, hath a general property in 
them: Though a legatee of goods hath no property in the 
goods given him by will until aua. delivered him by 
the executors, ſo that he hath the poſſeſſion, Mich. 23 


Car. B. R. 7 
And though, by a bare agreement, a bargain and ſale 


of goods may be fo far perfected, without delivery or | 


payment of money, that the parties may have an action 


of the caſe for non- performance, yet no property veſts 
until delivery; therefore it is ſaid if a ſecond buyer gets 


delivery, he has the better title. 3 Salk, 61, 62. 

But if one covenant with me, that if I pay him ſo much 
money ſuch a day, I ſhall have his goods in ſuch a place, 
and I pay him the money: This is a good ſale, and by it 
I have the property of the goods. 27 H. 8. 16. 

Property is of things in poſſeſſion or action. 

In poeſfon, it is generally, when no other can have 
them from the owner, or with him, without his act or 
default; or /pecially, when ſome other hath an intereſt 
with him, or where there 1s a property alſo in another, 
as well as in the owner; as by bailment, delivery of 
things to a carrier, or innkeeper, where goods are pawn- 
ed or pledged, diſtrained or leaſed, &c, And property 
in action, is when one hath an intereſt to ſue at law for 
the things themſelves, or for damages for them ; as for 
debts, wrongs, &c, and all theſe things, in poſſeſſion, 
or action, one may have in his own right, or in the right 
of another, as executor. Wood's Int. 314. 

A perſon hath ſuch a /pecial property in goods deliver- 
ed him to keep, that he may maintain actions againſt 
ſtrangers who take them out of his poſſeſſion ; So of things 
delivered to a carrier, and when goods are pawned, &c. 
Lil. Abr. 400, 401. | | | 

An executor or adminiſtrator hath the property of the 
goods of the deceaſed; But a ſervant hath neither a ge- 
neral or ſpecial property in his maſter's goods ; therefore 
to take them from his maſter may be treſpaſs or felony, 
according to the value and other circumſtances. Goldſs, 


2 | | 
l If a man hires a horſe, he hath a pecial property in 
the horſe during the time againſt all men, even againſt 
the right owner ; againſt whom he may have an action if 
he diſturbs him in the poſſeſſion. Cre. Elix. 236. But 
it hath been adjudged, that if a man deliver goods, Qc. 
to another to keep for a certain time, and then to re-de- 
liver them; if he to whom they were delivered ſell them 
in open market, before the day appointed for the re- delivery, 
the owner may ſeize them wherever he finds them, be- 
cauſe the general property was always in him, and not 
altered by the ſale. Godb. 160. 3 Nelſ. Abr. 18. And 


if one delivers a horſe or other cattle, or goods, to an- 


Other to keep, and he kills the horſe, or ſpoils the goods, 
treſpaſs lies againſt him; for by the killing or ſpoiling, 
the property is deſtroyed. 5 Rep. 13. 7 


It a ſwarm of bees light on a tree, they are not the 


owners of the tree, till covered with his hive; no more 
than hawks that have made their neſts there, c. But 
their young ones will be his property, and for them he 
may have treſpaſs. Do#. & Stud. c. 5. Co. Litt. 
145. | 
1 man's geeſe, Qc. fly away out of fight, wherever 
they go, he hath ſtill a property in them, Sraundf. lib. 1. 
c. 16. 3 Shep. Abr. 111. 

Wild beaſts, deer, hares, conies, Ic. though they be- 
long to a man on account of his game and pleaſure, none 
can have an abſolute rea/ property in; but if they are in- 
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| cloſed and made tame, there may be a qualified and poſs 
ſeſſory property in them. | Ts 
ture, as maſtiff dogs, hounds, ſpaniels, Ic. but not in 
things feræ naturæ, unleſs when dead. Dalt. 371. 
Finch. 176. 11 Rep. 50. Raym. 16. But fee ante. 
Property in lands, goods ard chattels, may be forfeited 
or loſt, by treaſon, felony, flight, outlawry; alſo of 
goods by their becoming deodand, waif, eſtray, c. 
Bac. Elem, 77, 78. 4 pot 
Pzopezty in Highwaps, &c. He who hath the land 
which lies on both ſides the highway, hath the property 
of the ſoil of the bigbæway in him, notwithſtanding the 
King hath the privilege for his people to paſs through it 
at their pleaſure ; for the law preſumes that the way was 
at firfl taken out of the lands of the party who owns the 
lands lying on both ſides the way: 13 divers lords of 
manors claim the ſoil as part of their waſte, 2 Lil. Abr. 
400. ä | 
If the /ea or a river, by violent incurſion, carries away 
the ſoil or ground in ſo great a quantity, that he who had 
the property in the ſoil, can know where his land is, he 
ſhall have his land; bat if his ſoil or land be inſenſibly 
waſted by the ſea or river, he muſt loſe his property, be- 
cauſe he cannot prove which is his land,  Pa/ch. 1650. 


lands demiſed, ſo long as they remain part of the free- 
hold; for, when they are ſevered, his property is gone. 
Il Rep. 82. | | 

P2operty altered, A man borrows or finds my goods, 
or takes them from me; neither of theſe acts will alter 
the property, Bro. Propert. 27. 


turn plate into money, or timber into a houſe, Ic. the 
property of them is altered. Dodderidge Law 132, 133. 
And where goods are penerally ſold in a market overt, 
for a valuable confideration, and without fraud, it alters 
the property thereof, 5 Rep. 83. Except in ſome par- 
ticular caſes, See ante, : | | 

To alter or transfer property, is lawful; but to violate 
property is never lawful, property being a ſacred thing 
which ought not to be violated. And every man (if he 
hath not forfeited it) hath a property, and a right allowed 
him, to defend his life, liberty, and eſtate; and if either 
be violated, the law gives an action to redreſs the injury, 
and puniſh the wrong. 2 Lil. Abr. 400. 1 

Pꝛophecies, (Prophetie) Is foretelling of things to 
come, in hidden myſterious ſpeeches; whereby commo- 
tions have been often cauſed in the kingdom, and attempts 
made by thoſe to whom ſuch ſpeeches promiſed good ſuc- 
ceſs, tho? the words were myſtically framed, and pointed 
only to the cognizance, arms, or ſome other quality of the 
parties: But theſe, for diſtinction ſake, are called fa//c 
or phantaſtical prophecies. 3 Ed. 6. c. 15. 

Falſe prophecies, (Where perſons pretend extraordinary 
commiſſions from God) to raiſe jealouſies in the people, 
or terrify them with impending judgments, Cc. are 
puniſhable at Common law, as impoſlers: And by 5 
Eliz. c. 15. None ſhall publiſh or ſet forth any falſe pro- 
phecy, with an intent to raiſe ſedition, on pain of 10/, 
for the firſt offence, and a year's impriſonment; and for 
the ſecond offence to forfeit all his goods and chattels, 
and impriſonment during life: 'The proſecution to be 
within ſix months. 3 I,. 128, 129. and ſee Black. Com. 
4 J. 149. | 

P2:opoztion, ( Preportio.) See De Onerando pro Rata 
Portionis. | 

Pꝛopoztum, /Purport) Intention of meaning, Covell. 
Secundum proportum didi cyrographi inter eos confecki. 
Carta Rogeri de Quincy, 31 Hen. z. | 

Pꝛopounders. The 85th chapter of Coke's 3d In- 
fittutes is intitled againſt monopolifts, propounders, and pro- 
Jjefors, where it ſeems to ſignify the ſame as monopolifts. 


Cowell. 


Pꝛopꝛietarp, ( Proprietarius) Is he who hath a property 
in any thing, gue nullus arbitrio eff obnoxia; but was 
heretofore chiefly uſed for him who had the fruits of a 
benefice to himſelf, his heirs and ſucceſſors, as abbots and 
priors had to them and their ſucceſſors. See Appropriations. 


91 Pꝛopꝛietate 


One may have ab/olute property in things of a baſe na- 


A tenant hath only a ſpecial property in the trees on the 


If one having taken away corn, make it into malt; 
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quire of the property of goods diſtrained, when defendant 
elsimeth property on a replevin ſued ; for the ſheriff can- 
not proceed till that matter is decided by writ; and if it 
8 found for plaintiff, then the ſheriff is to make replevin; 
but if for defendant, he can proceed no further. F. NB. 
77. Finth 316, 450. Co. Lit. 145. 6. See Black. Com. 
3 FV. 148. | 


- "Do rata, Is as much as pro proportione; as jointenants, 


Ec. are to pay pro rate, i. e. in proportion to their eſtates, 
16 Car. 2. c. 6. | | | 


- P:02ogue, ( Dug? ) Signifies to prolong or put off 


to another day. 6 Hen. 8. c. 8. 
* Prorogation of parliament, and adjournment, were an- 
tiently uſed as Huonyma s; but of late there hath been a 
diftin&tion, a proregation making a en, and an ad. 


Journment only a continuance. Vide Parliament, and 


Black. Com. 1 V. 186. 

Pꝛoteſtion, C Prote2io) Is generally taken for that 
benefit and ſafety which every ſubject hath by the King's 
laws; every man who is a loyal ſubſeR is in the King's 
protection; and in this ſenſe to be out of the King's 


protection, is to be excluded the benefit of the law. 25 


Ed. 3. e. 22. 


In a ſpecial ſignification, a protection of the King is an 
act of grace, by writ iſſued out of Chancery, which lies 


where a man will paſs over the ſea in the King's ſervice; 
and by this writ (when allowed in court) he ſhall be quit 
of all manner of ſuits between him and any other perſon, 
except aſſiſes of novel difſeifin, aſſiſe of darrein preſentment, 
attaints, c. until his return. 2 Lil. Abr. 398. 


This term is thus further explained, wiz. Protection 


is an immunity granted by the King to a certain perſon, 
to be free from ſuits at law for a certain time, and for 
ſome reaſonable cauſe; and it is a branch of the King's 


prerogative ſo to do: There are two ſorts of theſe protec- 


tions; one is cum clauſula volumus; and of that protection 
there are three particulars; one is called guia profeu- 
rus, and is for him who is going beyond ſea in the King's 
ſervice; another is quia moraturus, which is for him who 
is already abroad in the King's ſervice, as an ambaſſador, 


Ec. and another is for the King's debtor, that he be 


not ſued till the King's debt is ſatisfied ; The other ſort 
of protection is cum clauſula nolumut, &c. which is granted 
to a ſpiritual corporation, that their goods or chattels be 


| wot taken by the officer of the King, for the King's fer- 


vice; it may likewiſe be granted to a ſpiritual perſon 
fingle, or to a temporal perſon. Reg. Orig. 23. 3 Nel/. 
Abr. 20. | 
On a perſon's going over ſea, in the ſervice of the King, 
writ of protection ſhall iffue, to be quit of ſuits till he re- 
turn; and then a reſummons may be had againſt him: 
But one may proceed againſt defendant having fuch pro- 
tection, until he comes and ſhews his protection in court, 
and hath it allowed; when his plea or ſuit ſhall go ine 
die; though if after it appears that the party who hath the 
protection, goes not about the buſineſs for which the pro- 
tection was granted, the plaintiff may have a repeal, &c, 
Terms de Ley, 2 Lil. Abr. 398. 

A protection is to be made for one year, and may be 
renewed from year to year; but if it be made for two or 
three years, the juſtices will not allow it: And if the 
King grant a protection to his debtor, that he be not ſued 
till his debt is paid; on theſe protections none ſhall be 
delayed; the party is to anſwer and go to judgment, and 
execution ſhall be ſtayed, Co. Lit. 130. 25 Ed. 3. 

The King granted a protection to one of his debtors; 
and on demurrer it was alledged, that by 25 Fa. 3. 
c. 19. protections of this kind are expreſly, that none ſhall 
be delayed on them ; but the party. ſhall anſwer and pro- 
ceed to judgment, and execution ſhall ſtay: And the 
court ordered, that when it came to execution they would 
adviſe; ſo a re/pondeas ouſter was awarded. Cro. Jac. 

_ all protections there ought to be @ cauſe ſhewn for 
granting them: If obtained pending the ſuit they are bad; 
and a perſon giving bail to an action on arreſt, it is ſaid 
may not plead his protection; one may not be diſcharged 
out of priſon to which he is committed in execution, by 


p erection to ſerve the King, &c, Nor will a protection 


Pꝛopietate probatida; ls a writ to the ſheriff to in · 


permitted than enjoined by any municipal laws; nature, 


be allowed where a perfp is taken or 
. n a cap 
after Judgment ; for though the capia; alder, butt. 
King's ſuit in the firſt place, it is in the * 5 the 
for the ſubjeck. Latch 197. 1 Leon, 185, Dy ©. 
Hob. 115. See poſt, 5˙ Her 162. 
But in action on a/ump/it a protetion \; 15 
Seal was brought into court, ** es defender Grea 
the wars in Flanders, e. and it was allowed tho as in 
ter an exigent. 3 Lev. 332. : ugh al. 
Plaintiff in an action cannot caſt à 944-46; 
protection is for defendant, and ſhall Army 75 4 
if it be not in ſpecial caſes where plaintiff Pack te. 
fendant. New Nat. Br. 62. And no proteion th l a 
allowed againſt the King. Co. Lit. 131 {hall be 
A protection to ſave a default, is not pc VER 
within the kingdom of Englang: 40 ae fe 
only where the defendant or tenant is dead * 
the protection is to excuſe his default, which canno be 
made when he is not demanded, Jen. Cent. 66 > 
There are many kinds of prote2ions; but they Loh 
ly uſed, being often ouſted by act of parliament, Jp 6 
Infl. 571. See Black. Com. 3 V. 389. e 
When the King grants a protection, the writ thereon in 


o 
= 
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| ſome caſes as been as follows: 


fo writ of Protection by the King. 


EORGE the Third, &c. To all and /finoular hor; 

&c. and others, who ſhall ſee or whe = ufo Ws 
ters, greeting. Know you, that we have talen into our 
Jpecial protection A. B. and all his ſervants, land; and 
tenements, goods and chattels in, &c, in the county of S. and 
in, &c. and alſo all his writings what/oewer : 7 berefore ave 
command you that you protect and defend the ſaid A. B. and 
bis ſervants, &c. aforeſaid, not doing to him or them, or 
any of them, or permitting to be done to them, any injury, 
damage or violence, on pain of grievous forfeiture, &c. In 
teſtimony of which, &c. for one year to endure, In wit- 
A | 5 9 


Pꝛoteſkion of Ambaſſadozs, See Anbeſſadors and 
Privilege. | | 


Pꝛote tion of Childzen, Is a natural duty, rather 


in this reſpect, working ſo ſtrongly as to need rather a 
check than a ſpur, 'A parent may, by our laws, main- 
tain and uphold his children in their law-ſuits, without 
being guilty of the crime of maintaining quarrels, A 
parent may alſo juſtify an aſſault and battery in defence of 
the perſons of his children: Nay, where a man's ſon was 
beaten by another boy, and the father went ear à mile to 
find him, and here revenged the ſon's quarrel by beating 
the other boy, of which beating he afterwards unfor- 
tunately died; it was not held to be murder, but man- 
ſlaughter merely. Cro. Fac. 296. 1 Hawk, P. C. 83. 

Such indulgence does the law ſhew to the frailty of hu- 
man nature, and the workings of parental affection! 
Black, Com. 1 J. 450. | 

Pzoteftion of Parliament, Peers, and members of 
parliament, &c. by their privilege, may protect their ne- 
nial fervants, and thoſe actually employed by them in ſir- 
wice; but by a late order, this extends not to others, on 
written protections. | , 

One Cater, gentleman to the Earl of Suffolk, was by 
order of the Houſe of Lords committed to Neaugate, on 
proof of his being guilty of procuring and ſelling written 
prote&ions, from and in the name of that peer, to ſeveral 
perſons, to the great damage of their creditors, and in 
breach of the orders of that houſe; and being charged 
with other crimes, reflecting on the Houſe of Peers, he 
was ſentenced to pay a fine, and to ſtand in the pillory, 
&c. Mod. Caſ. in L. & E. 341. See Privilege. 
 Moteftion of the Courts at Meſtminſter. The pro- 
tection of the court of B. K. is allowed for any perſon who 
attends his own bufineſs.in this court, or by virtue of any 
/ubperna; but this is more properly privilege. 
P2zoteffionibus, The ſtatute of allowing a challenge 


to be entred againſt a protection, &c, 33 £4. t. 4 bo 
29200742 


Proteſt, / Prorefaria) Hath two applications; one by 
way of caution, to call witneſſes (as it were) or openly 
affirm that he doth either not at all, or but conditionally, 
yield his conſent to any act, or unto the proceeding of a 
judge in a court, wherein his juriſdiction is doubtful, or 
to anſwer on his oath further than by law he is bound, 
See Plowden 676. and Reg. Orig. 306. 3 

The other is by way of complaint, as to proteſt a man's 
pill. For example, If I give money to a merchant in 
France, taking his bill of exchange to be repaid in Eng- 
land, by one whom he aſſigneth; if at my coming I find. 


not myſelf ſatisfied, but either delayed or denied, then | 


I go to the Exchange, or open concourſe of merchants, 
and proteſt, that I am not paid ; and thereupon, if he 
hath any goods remaining in any man's hands within the 
realm, the Jaw of merchants is, that I be paid out of them 
to my full ſatisfaction. Cowell, See Bills of Exchange, 
and Black. Com. 2 V. 468, 9. Proteſts on notes and 
bills of exchange, are made by Notaries public. | 
Each peer has a right, by leave of the houſe, when a 
vote paſſes contrary to his ſentiments, to enter his diſſent 
on the journals of the houſe, with the reaſons for ſuch diſſent ; 
which is uſually ſtiled his proteſt. Ib. 1 V. 168. 
Pꝛoteſtation, ( Prote/atio) is a defence or ſafeguard 
to the party who maketh it, from being concluded by the 
action he is about to do, that iſſue cannot be joined by it. 
Ploaud. 276. whereof ſee Reg. Orig. 326. 
It is a form of pleading when one does not dire2ly af- 
firm or deny any thing alledged by another, or which 
he himſelf alledgeth, Cowell. As proteſtando that he 
made no teſtament pro placito that he made not the plain- 
tiff his executor ; becauſe if he made no teſtament he 
could make no executor, Heath's Max. 26. cites PI. C. 
276. : | 
1 is of two kinds, 1ſt, When a man pleads 
any thing which he dare not directly affirm, or cannot 
plead, for fear of making his plea double; as if in con- 
veying to himſelf by his plea a title, he ought to plead di- 
verſe deſcents by diverſe perſons, and he dare not affirm 
that they were all ſeiſed at the time of their death, or al- 
tho? he could do it, yet it will be double to plead two de- 
ſcents, of both which each one by itſelf may be a good 
bar, then defendant ought to plead and alledge the mat- 
ter, introducing the word protęſtando; as to ſay (by pro- 
teſtation) that ſuch a one died ſeiſed, Wc. and that the 
adverſe party cannot traverſe. zdly, When one is to an- 
ſwer two matters, and yet by law he ought to plead but 
to one, then in the beginning of his plea he may ſay 
proteſiando & non cognoſcendo ſuch part of the matter to be 
true, (and then making his plea further) /zd pro placito in 
bac parte, Ec. and ſo he may take iſſue on the other part 
of the matter; and then he is not concluded by any of the 
reſt of the matter which he hath by proteſtation-ſo denied, 
Reg. Plac. 70, 71. See 18 Vin. Abr. tit. Prote/tation. 

In other terms, the uſe of a proteſtation in pleading 
ſeems to be this, wiz. When one party alledges or pleads 
ſeveral matters, and the other party can only offer, or 
take iſſue on one of them, he proteſſs againſt the others: in 
ſuch caſe ſhould the iſſue, on trial, be found againſt the 
latter party, the record would not be evidence againſt him 


in another ſuit, as to thoſe matters or points, againſt | 


which he proteſted ; which it otherwiſe might be, had | 
| public health, To prevent which the ſtatute 51 Hen. 3. 


ſt. 6. and the ordinance for bakers, c. 7. prohibit the ſale 
of corrupted wine, contagious or unwholſome fleſh, or 


ke admitted, or not proteſted againſt them. | 
Pꝛoteſtant Childzen of Papiſts and Jews. The 
Lord Chancellor, how to make an order on Popiſh and 
Jewiſh parents refuſing to allow their proteſtant children 
a maintenance, 11 & 12 Will, z. c. 4. ſet. 7. 1 Ann. 
i; i. 6. $0 : 
Pzoteſtant Diſſenters, Exempt from penalties, See 
Diffenters, Nonconformi/ts. 
Pꝛoteſtant Succeſſion. See Xing, Prerogative, &c. 
Pzothonotary, C Protonotarius, vel Primus Notarius) Is a 
chief officer or clerk of the Common Pleas and King's Bench; 
and for the firſt court there are three Prot bonotaries, and 
the other hath but one: He of the King's Bench records 
all civil actions; as the Clerł of the Crown Office doth all 
criminal cauſes in that court: Thoſe of the Common Plezs, 
ſince the order 14 Jac. 1» on agreement entered into be- 
tween the Protbonotaries and Filazers of that court, 
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| enter and inrol all manner of declarations, pleadings, aſ- 
fiſes, judgments, and actions: They make out all judicial 
writs, except writs of habeas corpus and diſtringas jura- 
tor, (for which there is a particular office erected, called 
the habeas corpora office :) Alſo writs of execution, and of 
ſeiſin, of privilege for removing cauſes from inferior 


Writs to enquire of damages; and all proceſs upon pro- 
hibitions, on writs of audita querela, falſe judgment, He. 
They likewiſe enter recognizances acknowledged in that 


cations of records, fc, 5 H. 4. e. 14. . 
Pꝛober, Probator, mentioned in Stat. 28 Ed. 1. and 


cum omnibus, & probator devicit omnes guingue in duello, 
quorum quatuor ſuſpendebantur, & quintus clamabat eſt. 


E. 3. coram Rege. Rot. 97. Suff. Hs 
Pꝛobince, 4 Provincia ) Signifies an ou "5 country, — 


verned by a deputy or lieutenant. Lit. Did. 1 

It was uſed among the Romars for a country, without 
the limits of Italy, gained to their ſubjegion by the 
ſword; whereupon that part of France next the Alps was 
ſo called by them, and ſtill retains the name. 

But with us a province is moſt uſually taken for the 
circuit of an archbiſhop's juriſdiction; as the province of 
Canterbury, and that of York; Yet it is mentioned in 
ſome of our ſtatutes, for ſeveral parts of the realm; and 
ſometimes for a county. 32 H. 8. c. 3. 

Pꝛovincial, (Provincialis Of or belonging to a pro- 
vince; alſo a chief governor of a religious order; as of 
friars, Cc. Stat. 4 H. 4. c. 17. e eee 

The Americans are called provincials. The term pro- 
vincial is alſo annexed to the different dialects of country 


many terms, derived from our Saxon and other anceſtors, 
not uſed by polite people, in the metropolis. 


P2oviſton, (provifo) Is uſed with us as in the Canon 
law for prowiding a biſhop, or any other perſon, an ec- 
cleſiaſtical living, by the Pope, before the incumbent 
be dead: It is alſo called gratia expeativa, or mandatum 
de providendo: The great abuſe whereof may be read not 
only in Duarenus de ſacris Eccles Miniſteriis & Bene 
fitiis, lib. 3. cap. 2. but alſo in many ſtatutes, ix. 37 
E. 3. 22 ſtat. 4 & 5. commonly called the ſtatute De 
provifionibus, & 27 E. 3. c. 1. & 38E. z. Ii. 2. c. 1, 2, 
3» 4. & 2 Rice 2. c. 7. 3 Rice 2. c. 3. 7 Ric. 2, 12. 
12 Ric, 2. fl. 2. c. 2, 3, 4. 3 H. 5. c. 4. See Pra- 
munire, and Black. Cm. 1 V. 60. 4 V. 107, 


Pꝛobillones. The acts to reſtrain the exorbitant abuſe 


of arbitrary power made in the parliamemt at Oxford 


7 


1258, were called proviſiones by Riſbanger, who continued 
Mat. Paris, anno 1260. Rex autem quia juraverat cum 
Edwardo primegenito ſus & Baronagio, proviſiones Oxoni- 
enſes ſe inviolabiliter ſervaturum, &c, being to provide 
againſt the King's abſolute will and pleaſure. See Matt. 
Paris ſub annis 1244 C 1258. Provifienes fignified alſo 
prowidentiæ, or proviſions of victual. Coavel!. © 


Pꝛoviſions, (ing unwho!/ome) Is an offence agaĩnſt 


fleſh that is bought of a Jew; under pain of amercement 
for the firſt offence, pillory for the ſecond, fine and im- 
priſonment for the third, and abjuration of the town for 
the fourth. And by 12 Car. 2. c. 25. /. 11. Any 
brewing or adulteration of wine 1s puniſhed with the for- 
feiture of 100/. if done by the wholeſale merchant; and 
401, if done by the vintner or retale trader. om ng 2roa 
It would contribute much'to the health of his majeſty's 
ſubjects, if theſe ſtatutes were enforced, with all the rigor 
of the law. We 
Pꝛoviſo, Is 4 coxDiriox inſerted in any ed, on 
the performance whereof the validity of the deed depends; 
and ſometimes it is only a covenant, ſecundum Jubijectam 


materiam. 2 Rep. 70. 2 Lill. Abr. 399. 
| | The 
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courts, writs of procedendo, ſcire facias s, in all caſes, and 


court; and all common recoveries; and make exemplifi- 


5 H. 4. c. 2.) See 4pprover, and 3 Inſt. 129. A man 
became an approver, and appealed five, and every of. 
them joined battel with him: Er duel/um percuſſum fuit 
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The word proviſo is generally taken for a condition; 
bat it differs from it in ſeveral reſpects; for a condition 


is uſually created by the grantor or leſſor, but a provi/o 
by the grantee or leſſee; there is likewiſe a difference in 


placing the proviſo, as if, immediately after the habendum, 


the next covenant is that the leſſee ſhall repair, provided 


always that the leſſor ſhall find timber, this is no condi- 


tion; nor is it a condition, if it comes among other 
covenants after the habendum, and is created by the words 
of the leſſee; as if the lefſee covenants to ſcour the ditches, 
pro viſo that the leſſee carry away the ſoil, Sc. 3 Nel. 
Abr. 21. $48 , | 

It hath been held, that the law hath not appointed any 
proper place in a deed to inſert a proviſo; but that when 
it doth not depend on any other ſentence, but ſtands ori- 
ginally by itſelf, and when it is created by the words of 
the grantor, Ce. and is reſtrictive or compulſory, to in- 
force the grantee to do ſome act, in ſuch caſe the word 
proviſo makes a conDiTiON, though it is intermixed 
with other covenants, and doth not immediately follow 
the babendum. 2 Rep. 70. 

A proviſo always implies a condition, if there be no words 
ſubſequent which may change it into a covenant: Alſo 
it is a rule in proviſoets, that where the proviſo is, that 
the leſſee, Cc. ſhall do, or not de a thing, and no pe- 
nalty is added to it; this is a condition; or it is void; 
but if a penalty be annexed, it is otherwiſe. Co. Eliz. 
242. 1 Lev. 15 5. And where a proviſo is a condition, 
it ought to do the office of a condition, f. e. make the 
eſtate conditional, and all bave reference to the eflate, and 
be annexed to it; but ſhall not make it void without en- 
try, as a limitation will. 

A leaſe was made for years, rendering rent at ſuch a 
day, proviſo, if the rent be arrear for one month after, 
the leaſe to be void; the queſtion was, Whether this was 
a condition or limitation; for if it was a condition, then 
the leaſe is not determined without entry ; adjudged, that 
it evas a limitation, though the words were conditional, 


becauſe it appeared by the leaſe itſelf, that it wwas the 


expreſs agreement of the parties that the leaſe ſhall be void on 
non-payment of the rent; and it ſhall be void. without en- 
ery» Moor 291. 1 Nelf. Abr. 22, 26. | 

If an ejectment is brought, the tenant cannot defend 
without entring into the common rule, whereby he is pre- 
cluded from ſetting up in bar, the want of an entry. 

If a proviſo be the mutual words of both parties to the 
deed, it amounts to a covenant: And a proviſo by way of 
agreement to pay, is a covenant, and an action well lies 
upon it. 2 Rep. 72. | 

Plaintiff conveyed an office to defendant, proviſo that 
out of the firſt profits he pay plaintiff 500/. And it was 
reſolved, that an action of covenant lay on this provi/o; 
for it is not by way of condition or defeaſance, but in na- 
ture of a covenant to pay the money. I Lev. 155, But 
defendant in conſideration of 400 J. granted his lands to 
plaintiff for ninety - nine years, proviſo if he pay ſo much 
yearly during the life of S. T. c. or 400. within two 
years after his death, then the grant to be void, and there 
was a bond for performance of covenants; in action of 


debt brought on this bond, it was adjudged, that there 


being no expre/7 covenant to pay the money, there could 
be no breach aſſigned on this proviſo, 2 Mod. 36. Sed 
gu. and ſee ante. 

In articles of agreement to make a leaſe, proviſo that 
the leſſee ſhould pay ſo much rent, Ic. although there be 
no ſpecial words of reſervation of rent, the proviſo is a good 
reſervation. Cro. Eliz. 486. And proviſo with words of 
grant added to it, may make a grant and not a condition. 
Moor 174- See 1 And. 19. . 

When 2%, are raiſed by covenant, in conſideration of 
paternal love to children, Ic. and after, in the ſame in- 
denture, there is a proviſo to make leaſes, without any 
particular confideration, it ig void; though ſuch a proviſo 
might be good, if the »/es were created by fine, recovery, 
tfc. becauſe of the tranſmutation of the eſtate; and for 
that, in this caſe, 2e ari/e without conſideration. 1 Rep. 
176. Moor 144. 1 Lev. 30. 2 Lil. Abr. 402, 

In a deed, a proviſo, that if the ſon diſturb the other 
uſes, (c. that then a term granted to him, and the uſes 


to the heirs of his body, ſhall be void; this proviſo bo 


4 


hibited by proclamation 42 Hen. 3. anno 1258. Hill. 


(fc, See Murder. 
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ſufficient to ceaſe the other uſes, on diſturbance, g 
90, 91. * But a proviſo to make an eſtate, limited to d 
and the heirs male of his body, to ceaſe as if he wa = 
turally dead, on his attempting any act by which W 
limitation of the land, or any the eſtate in tail 8 
be undone, barred, c. hath been adjudged ot © 
becauſe the 2 is not determined by the 32 of 
tenant in tail, but by his dying without i | 
57 f Rep. I, * Ving without iſſue male. Dyer 
A teſtator deviſed lands to one and the hei 
* body, 7 4g my if he attempt to UG 
eſtate to ceaſe, and remain to another: TY 
void. 1 Yent. 521. | og ons oh 
A proviſo that would take away the whole effec of 2 
grant, as not to receive the profits of lands granted, G. 
is void; and fo is a proviſo which is repugnant to the 
expreſs words of the grant: In a will, teſtator made an- 
other his executor, provided he did not adminiſter his 
eſtate, adjudged this proviſo is void for repugnaney. Cyo 
Eliz. 107, Dyer z. 
And if a prov is good at firſt, and afterwards it hap- 
pens that there is no other remedy but that which was 
reſtrained; the remedy ſhall be had notwithſtanding the 
reſtraint, Wood's Inf. 231, Where a proviſo is parcel 
of, or abridgeth a covenant, it makes an exception; when 
it is annexed to an exception in a deed, it is an explana- 
tion; and where added at the end of any covenant, there 
it extends only to defeat that covenant, 4 Leon. 72, 7z. 
Moor 105, 471, See Deed. | x 
Proviſo, in the moſt common acceptation, is that clauſe 
in a mortgage, whereby the deed is declared to be void, 
on payment of principal and intereſt, 1 | 
Pꝛoviſo, (concerning judicial matters) is where the 
plaintiff in an action deſiſts in proſecuting his ſuit, and 
doth not bring it to trial in convenient time; defendant 
in ſuch caſe may take out the werire facias to the ſheriff, 
which hath in it theſe words, proviſo, quod, Cc. To the 
end, that if plaintiff take out any writ to that purpoſe, 
the ſheriff ſhall ſummon but one jury on them both ; and 
this is called going to trial by proviſo. Old Nat, Br. 159. 
By the ſtanding rules of the court of B. R. if plain- 
tiff will not enter his iſſue, defendant may by rule con- 
pel him to enter it; and if it is entered, and he will not 
carry down the cauſe to trial, defendant may carry it 
down by proviſo. 3 Salk. 362. See 7 & 8 W. z. 
cap. 32. 
Proceſs may be taken out by defendant in criminal 
caſes by proviſo in appeals, in the ſame manner as in 
other actions, on default of the appellant; but not in 
indictments, nor in actions where the King is ſole party; 
and it hath been queſtioned, whether there can be any 
ſuch proceſs in informations Qui tam. 2 Hawk. 40, 408. 
When indictments are preferred and found, or removed 
into B. R. there to be tried, defendant ſhould make up 
the record and carry it in for trial: But, the proſecutor, 
if he ſuſpects defendant will not carry in the record, may 
make up and carry in the ſame, but the defendant ſhall 
be tried on that firſt carried in and entered for trial. 
P:oviſoz, is he who ſues to the court of Rome, for 2 
provifien, which is called gratia expectativa according to 
Spelman, See alſo Old Nat. Breu. 243. they were pro- 


5. 259, It is ſometime alſo taken for him who hath the 
care of providing things neceſſary, a purveyor. Cowell. 
See Proviſion, As to the ſtatutes againſt proviſors, ſee 
Black. Com. 4 VJ. 110. | | 

Pꝛoviſoz monaſterii, The treaſurer or ſteward of a re- 
ligious houſe, who had the cuſtody of goods and money, 
and ſuperviſed all accounts. Coxvell. 

Pꝛoviſoz viſtualium, The King's purveyor, who pro⸗ 
vided for the accomodation of his court, is ſo called in 
our hiſtorians. Covell, 

Pꝛodocation, To make killing a perſon manſlaughter, 


P:ovoſt Marſhal, Is an officer of the King's ww 
who hath the charge of priſoners taken at .! An 
is ſometime uſed for like purpoſe at land, 13 Car. 2. 
c. 9. : 

'Pzoxies, Are perſons appointed inſtead of others, t9 
repreſent them, | — 


Þ VU: B 


Ecery peer of the realm called to farliament, hath the 


.rivilege of conſtituting a proxy to vote for him in his 
abſence on a lawful cccanon ; but ſuch proxres are to be 


entered in perſon, and ſometimes proxies have been denied 


by the King; particularly Anno 6, 27 & 39 Ew. 3. 
S:d ga, Uf the King can now deny the proxy of a peer a 
A member of the Huuſe of Commons cannot conſtitute a 
proxy, becauſe he is himſelf deputed by his conſti- 
tuents. | 

Var riage contrads have been often made by proxy, Sc, 
See Black. Com 1 V. 168, | 

orie, Alſo are annual payments made by parochial 
clergy to the biſhop, &c. on viſitations. See Procura- 
. pb, Isa kind of ſervice or tenure; and, according 
to Blunt, ſignifies an old-faſhioned ſpur, with ove point 
only, which the tenant, holding land by this tenute, was 
to fad for the King —Per ſeruitium inveniend! unum 
equum unum Jaccum & unum pryk in Guerra Walliz, 1 

2. | 
J And in' the time of Hen. 8. Light horſemen in war were 
called prickers ; becauſe they uſed ſuch ſpurs or pry#s, to 
make their horfes go with ſpeed, | 

Pub:rty, {ubertas) The ripe age of fourteen in men 
and twelve in women, when they are fit for marriage: 
But as to Crimes and punithment, it is the age of 14 years, 
in both the male and female ſex, and not before. 1 
Hale's Hi. P. C. 18. Unleſs the circumſtances of the 
caſe, ſhey the party to have ſufficient diſcretion, to be 
chargeable criminally for his actions. See Broagfoot's 
caſe in Fofler's Rep. fo. 154. See Black. Com. 4. 22. 

Publication, Is uſed of depoſitions of witneſſes in a 
cauſe in Chancery, in order to the hearing, and rules may 
be giren to paſs publication; which is a power to ſhew the 
depoſitions openly, and to give out copies of them, Ce. 
There is alſo a publication of a will, which is a ſolemnity 
requiſite to the making thereof, by declaring it to be the 
laft will of the teſtator, in the preſence of ſuch a number 
of witneſſes; and a will which hath been made many 
years, may be new publiſhed with additions, - and that 
makes it equivalent to a new will. 3 Ne//. Abr. 27. 

The publication of a will to paſs a real eſtate, muſt be 
in the preſence of and atceited by three witneſles at leaſt, 
by Stat. 29 Car. 2. c. 3. J. 5+ | 


Publication of libels. Vide Libels. And Black. Com. 3 


J. 450. 

Public Accounts. Commiſſioners are to enquire of 
the accounts of ſheriffs, cuſtomers, and other the King's 
officers; after paſſed in the Exchequer, and if detected of 
fraud, they ſhall pay treble damages, by ſtat. 6 H. 8. 
c. 3. And all the lands, tenements and hereditaments, 
which any accountant hath, ſhall, for the payment of debts 
to the crown, be liable and put in execution in like man- 
ner as if he. had ftood bound by writing obligatory, 
having the effect of a ſtatute ſtaple, &c. Stat. 13 Elix. 


c. 4. 


And there have been ſeveral ſtatutes for taking the pub- 


lic accounts of the kingdom, and examining and deter- 
mining the debts due to the army and navy; Alſo cor- 
ruptions in the management of the King's treaſure, &c. 
impowering commiſſioners for that purpeſe, who were to 
give an account of their proceedings to the King and par- 
liamest. Stat. 19 Cer. . ce. 8. 2#.fM.#. 2. c. tt. 
4 M. & M. e. 11. 5 V. & M. c. 23. 6 & 7 I. z. 
£09 „ ↄ / TT 
f. . c, 19s 9 . Ihe 1 Mane t 20, © Geo. 
1. 7 

Public At of parliament, A general or public act is 
zn univerſal fule, that regards the whole community: 
And of this the courts of law are bound to take notice ju- 
01Cially and ex effcio, without the ſtatute being particu- 
larly pleaded, or formally ſet forth by the party who 
claims an advantage under it. Black. Com. 1 V. 86. 
Public Faith, (Lides publica) In the reign of Charles 
1, was a pretence or Cheat, to raiſe money cf the ſeduced 
people, upon what was termed the public faith of the na- 
tion, to make war againſt the King about the year 1642. 
Stat. 17 Cay. 1. e. $8. 

Wublic worithip. See Noncenformiſts, Recuſants, Ser- 


Lite and Sacraments. 


4 
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Pueritia, ſee Puberty. 1 8 
Puis darrein continuance, Is a plea of new mat- 
ter, pending an action, poſt ultimam continuationem. See 
As. \ 
Puilne (F. Pui/ze) Younger, puny, born after, junior. 
See Mulier. So the ſeveral judges and barons, not chiefs, 
re called puiſne judges, puiſne barons. | as | 
Pulſatoz, The plaintiff or adtor; and pulſare ſignifies 
to accuſe any one. Leg. Hen. 1. c. 26. | 
Puniſhment, (Pena) Is the penalty for. tranſgreſſing 
the law: And as debts are diſcharged to private perſons 
by payment; ſo obligations to the public, for diſturbing 
ſociety, are diſcharged when the offender undergoes the 
puniſhment inflicted for his offence, 4 | 
Kings, and ſuch as have equal power with them, have 
a right to require puniſbment for injuries committed againſt 
themſelves or their ſubjects, on the violation of national 
law; tho' the right of infliting puni/hments, to provide 
for the ſafety of ſociety, was originally (before Common- 
wealths were erected and courts of juſtice ordained) in the 
hand of every man, being equal to and independent of 
others; but, fince it has reſided in the hands of the 
higheſt powers, ſubjection to others hath taken away that 
primitive right: However, this power and natural right 
of puniſhing an equal, ſtill remains in thoſe places where 
the people are not ſubject to ſome form of government. 


Grot. de Jure Belli, lib. 2. c. 21. 


The puniſhment of offences ate many and various, 
adapted to the ſeveral degrees of crimes, and the countries 


wherein committed; and in England are beheading, 
' banging, impriſonment, fine, amercement, Cc. See 


Beccaria on Crimes and Puniſkments, and particularly on 
the puniſhment by. DEATH. 8 5 
Pur auter vie, Is where lands, c. are held for ano- 
ther's life. See Occupant, And Black. Com. 2 V. 120, 
Purchaſe, (Acquifitum, perquifitum, parchaſſum) Sig- 
niſies the buying or acquiſition of lands, or tenements, 
with money, or by deed or agreement ; and not obtaining 
it by deſcent or hereditary right, and conjunctum perguiſi- 
zum is where two or more perſons join in the purchaſe. 
Lit. 12, Reg. Orig. 143. | 8 
One cometh in by purchaſe when he comes to lands by 
legal conveyance, and he hath a /awful eflate: And a 
purchaſe is always intended by title, either from ſome con- 
ſideration, or by gift; (for @ gift is in law a purchaſe) 
whereas dz/cent from an anceſtor cometh of courſe by a 
of law ; alſo all contracts are comprehended under this 
word purchaſe, Co. Lit. 18. Dod. and Stud. c. 24. 
Purchaſe in oppoſition to deſcent is taken largely; if 
an eſtate comes to a man from his anceſtors without aurit- 
ing, that is a deſcent: But where a perſon takes any 
thing from an anceſtor, or others, by deed, will or gift, 
and not as heir at law; that is a purchaſe. 2 Lill. Abr. 
03. | 
1 When an eſtate doth originally veſt in the heir, and 
never was nor could be in the anceſtor; ſuch heir h 
take by way of purchaſe: But when the thing might have 
veſted in his anceſtor, tho? it be firſt in the heir, and not 


in him at all; the heir ſhall have it in nature of deſcent, 


1 Rep. 95, 106. | 

An heir takes an eſtate by will in another manner than 
the Common law would have given it; there he takes by 
purchaſe, and net by deſcent; but then he muſt be the 
rig bt heir. 2 Lev. 79. | 


1. Who ſhall be deemed purchaſers. 
2. Of purchaſers for a valuable conſideration. 


1. Who ſhall be deemed purchaſers, 


A. enters into partnerſhip in gths, with three others, 
for 21 years, for digging mines in 4.'s lands, 4. to have 
two 5ths, and alfo, in conſideration of his ownerſhip of 
the land, to have a tenth more out of che ſhare of the 
other partners. Purſuant to the articles, they ſearched 
for the mines, and after two years time, and the expence 
of about 1201. they diſcovered a valuable mine, and 
worked for about three months, and then 4. dies, and 
his widow ſets up a voluntary ſettlement, made after 
marriage. The court inclined that the partners were as 


9 K purchaſers 
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dure baſers, and that the voluntary ſettlement ſhduld not 
ſtand againſtthem. 2 Fern. 326, 

The wife joins with the huſband in letting in an in- 
cumbrance on her jointure, and barring the eſtate- tail, 
and then limits the uſes to the huſband for life, remain- 
der to the wife for life, remainder to their daughter. Per 
Lord Keeper Wright, The daughters are not purchaſers 
ſo as to ſhut out a judgment creditor of the huſband's, 
antecedent to barring the eſtate-tail; it might have been 
a good conſideration for both, but 77 was not expreſſed in 
the deed, to be any conſideration for ſettling the eſtate 
on the daughters, but was a voluntary gift of the wife 
to her huſband, therefore the daughter's eſtate muff be 


taken to be voluntary ; and ſo a judgment-creditor ought 


to have the aſſiſtance of this court before them. Canc. 


rec. 114. | | 
Every leſſee is a purchaſer, ꝙ Med. 59. See 2 Vern. 
* 

| % ſeiſed in fee, ſettled his eftate in 1712. to the uſe 
of himſelf for life, remainder to B. in tail, but with 
power of revocation, by any writing figned, Cc, and at- 
reſted by three, Ce. credible witneſſes. In 1715, 
A. by deed, attefled by two witneſſes only, reciting 
that he was indebted, as in a ſchedule annexed, 
conveyed his eftate to V. R. and V. S. and their 
* heirs, in truſt to pay his ſaid debts by profits, mort- 
gage or ſale; and after payment thereof, to pay the 
overplus, and reconvey ſuch part as ſhould be un- 
fold, to A. or ſach other perſon, Wc. and for ſuch 


uſes, c. as he, by any writing ſigned and ſealed, 


and atteſted; c. ſhould direct. A. died without iſſue, 
but left the ſaid B. and C. the daughters of two 
ſiſters, his heirs at law. 
kept private till after the death of V. S. the ſurviving 
truſtee in 1724, and was then laid before counſel, 
who directed, that the heir of V. S. ſhould affign the 
legal eſtate to the rrafees in the deed of 1712. which 
was done. Afterwards, in 1726, on a treaty of mar- 
riage between Lord Fauconbriage and B. a marriage 
ſettlement was prepared by the ſame counſel, as coun- 
ſel for Lord Fauconbridge, who made a ſettlement on 
B. in conſideration of the great eſtate in land which 
he was to have with her. The ſurviving truſtee in 
the deed of 1712, joined in this marriage ſettlement. 
C. brought a bill claiming a moiety of the eſtate of 
A. as coheireſs with B. for that the deed in 1715, 
was 2a revocation of the deed in 1712. Lord F. 
pleaded that he was a purchaſer under the deed of 1712, 
evithout notice of that in 1715, and that the ſettlement 
made by him on B. was in contemplation of that ſettlement 
in 1712, and that the ſurviving truſtee in that ſettlement 
was party to the marriage ſettlement; and that tho? the 
purchaſe was not of the legal eſtate, but the truſt only, 
that it will make no difference, according to Viller and 
Bodington's cafe, 2 Vern. 599. and that neither will it differ 
the caſe, tho? there was no actual conveyance; for as the 
truſtees in the deed of 1712, always afted under gt 
deed for B. that truſt ſhall ſubſiſt as to himſelf, who is a 
fair purchaſer; and that he ſhall not be affected by con- 
ſtructive notice to his counſel, as having been adviſed with 
on theſe two deeds in 1724; for it muſt be intended, that 
at the time of the counſel's being concerned for him, 
which was in 1726, he had forgot that he had ever ſeen 
this deed of 1715, there being an interval of two years 
between his firſt ſeeing it, and his being counſel for de- 
fendant. And for theſe reaſons, the court held, that 
this could not be notice to his lordſhip, Ld. Ch. B. 
Reynolds, who affiſted the Lord Chancellor, held, that the 


Lord F. could be a purchaſer of no more than B. had, as 


no actual conveyance was made to him. The Maſter of 
the Rolls ſaid, that ro be a purchaſer in the notion of equity, 
there MUST be an ACTUAL contra, and a confideration 
PAID; therefore, if at the time of marriage the deed 
of 1712 ſtood revoked, the traſtees could be ſeiſed only of 
a moiety for the uſe of B. conſequently Lord F. can be a 
purchaſer of no more. Lord Chancellor decreed a moiety 
of the eſtate, and an account of the rents and profits to C. 
fince the death of 4. See Gibb. 207, and Lilly's Pra. 
Conv, 391 to 402. 


| made from one of the plaintiff's anceſtors ; for 


| who afligns it to C. his ſon, who married M. and died, 
| conveys it to truſtees, Sc. 4. by bill ſets forth this 


The deed of 1715 was 


"tice was decreed to pay arrears of an annuity charged on 


dering the plaintiff, but 


2. Of purchaſers for à valuable conſideration. 


A purchaſer who comes in without 
charge ſhall not be chargeable therewith 
a Charitable uſe, Toth, 258. 

A bill was to be relieved on a tr Jas 
fendant with notice ; defendant Ln beine 4 
chaſer for a valuable conſideration ; this was 4 * 
as not good, becauſe he did not ſay what 8 2 
conſideration was; for 5s. is a valuable ee 
but yet it is not an equitable one; but the court de > 
that in this caſe the plea was good enough. 25 

Notice of an incumbrance before the conve 
cuted, ſhall charge the purchaſer, Chan. Coe. 

Purchaſer ſhall not be affected by a judgrenthn « A 
ty, without expreſs notice of it before the purchaſe = 
wileit is at law. Chan. Caſes 37. | har 

A purchaſer of lands from 4. which B. makes t 
getting the deeds which make out B.'s title | 
to diſcover them. Chan. Caſes 6g, © 

Plea of his being a purchaſer for a valuable confidera- 
tion was over-ruled, becauſe he did not plead the purchaſe 
a purchaſe 
ftom a ſtranger who might have no 
no good Mew N. Ch. R 135. . 

A. having a long leaſe of a houſe, in which his wif 
had ſome intereſt, by her conſent renews it tor eighiy- 
one years, and in conſideration of 4000. aſſgus it to B. 


» altho' given to 


Fance is exe. 


N tle to, 
1s not bound 


leaving M. his executrix; M. on a ſecond marriage, 
0 aſ- 
ſignment, and that it was a mortgage, and that B. agreed 
to execute a reconveyance thereof, Ic. and prayed a re- 
demption. The executrix pleads ſhe was a purchaſer 
without notice of ſuch agreement; and in conlideration 
of a marriage with J. S. and of his undertaking to pay 
her debts, ſhe aſſigned the original leaſe, &c, ſuch a day 
to truſtees, to the uſe of her intended huſband, not hav- 
ing any notice of the agreement prior to the executing 
the ſaid deed on marriage, It was decreed, that defend- 
ants were in nature of purchaſers; and the plea was al- 
lowed. Finch R. g. : 

A. indebted by bond, deviſed a debt to be paid out 
of his perſonal eſtate ; but if it was not ſufficient, then 
to ſell his real eſtate, and pay it: The eſtate was fold, 
and by ſeveral meſne conveyances came to defendant, 
who was ſued for the debt as charged on the lands which 
he had bought. Defendant pleaded, that he had no 
notice of the demand, and was a purchaſer for a valu- 
able conſideration, and that the perſonal eſtate was firſt 
liable, and that the purchaſe money which was paid to 
two other of the defendants was liable in the next place; 
and that there were other lands, which deſcended to one 
of them on the death of 4. which ought to come in aid of 
him, and decreed accordingly. Fin. R. 137. 

A purchaſer for a valuable conſideration without no- 


the lands purchaſed, tho' the ſame were due thirty 
years before, and no demand in all that time. Rep. emp. 
Finch. 25 2. | 125 
A voluntary conveyance decreed againſt a (jointrels) 
purchaſer for a' valuable conſideration ; (but it ſeems, 
that the not having notice was the laches of the jointre!s 
Sc.) See Chan. Caſes 291, 292. . 
A purchaſer from T. S. who has a decree againſt him 
in Chancery for land, ſhall be bound by the decree, tho 
he had no notice of it, 2 Chan. Caſes 48. 
Bill by a dowreſs to remove a truſt term, deſencsi 
pleads himſelf a purchaſer, but does not deny notice, © 
ſo was ordered to anſwer. Fern, 179. 8 
Bill was brought to prove a will, and perpetuate 
teſtimony of witneſſes; defendant pleaded himſelf a 8 
chaſer without notice of ſuch will, and inſiſted there he 


been a verdict in affirmance of ſuch will, (nothing hin- 


that if he had a title he might 
to be admitted to 
d over the 
awed the 


it 
4 


recover at law) the plaintiff ought not 
examine his witnefſes, thereby to hang a clou 
purchaſer's eſtate; and on debate the court all 


plea. Vern. 354. 4, 
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4, mortgaged land to B. and afterwards by his will 
bil four Dr and E.) deviſed the equity of redemp- 
tion to E.— B. and D. join in an aſſignment of the mort- 
gage to F. though F. pleaded want of notice of the auill, 
and that D. was the viſible heir; yet decreed, that E. 


ſhould have the equity of redemption on the foot of the 


firſt mortgage. N. Ch, R. 153. 


A. purchaſes, having notice of a ſettlement whereby B. | 


the vendor was but tenant for life, remainder to his firit, 
tc, fon in tail. Afterwards A, ſells to D. who had zo 
notice; B. dies, leaving a ſon; it was decreed that the 
Jaſt purchaſer ſhould hold the land, but the firſt ſhould 
account for the conſideration money, for which he fold 
the eſtate, with intereſt ſrom the deceaſe of B. theteout 
diſcounting what was due on a mortgage prior to the ſet- 
tlement which he had bought in. 2 Fern. 384. 

Cowper C. ſaid, He took it to be a rule in equity, 
that where a man is a purchaſer without notice, he ſhall 
not be annoyed in equity; not only where he has a prior 
legal eſtate, but where he has a better title or right to call 
for the legal eſtate than the other; therefore diſmiſſed 
the bill. The caſe was; A. purchaſes of B. who had 
committed an act of bankruptcy, but without notice of 
it; afterwards a commiſſion is taken out, and there being 
a term ſtanding out in truſtees, aſſignee brings a bill 
againſt them, and the purchaſer to have the term afligned 
to him. 2 Fern. 599. „ f 

A bill was to redeem lands mortgaged in 1694, to de- 
fendant's grandfather by plaintiff's father for 500 years, 
to be void on payment of 126. and intereſt. Defendant 
pleads, that he is a deviſee of thoſe lands, under his 
grandfather's will, who, in 1692, purchaſed them for a 
two hundred years term without condition of redemption, 
and had enjoyed fifteen years quiet poſſeflion, But the 
court over-ruled the plea for defendant's not anſwering 
Jufficiently as to the mortgage, and the plea of the purchaſe 
may be true, for it may be only a term for years to attend 
the inheritance. G. Equ. R. 185. 

For more learning on this ſub, ect, ſee 18 Vin. Abr. tit. 
Purchaſer. | | Te, 

Purchaſe and value of Land, Lands are purcha/ed 
at divers rates in this kingdom; according to their ſitua- 
tion, Cc. 

An eftate of fee-fimple in lands, is uſually valued in 
the country at twenty years purchaſe. Lands near London 
yield about twenty-five years purchaſe; and in Wales, not 
above eighteen or nineteeen. | | 

'The fee of tithes of perpetual advowſons is worth about 
twenty-two years purchaſe : And fee-farm-ents iſſuing out 
of lands, and the fee of ground- rente, are rated at twenty- 
four or twenty-five years purchaſe. | 

The fee of houſes in London ſells for ſeventeen or 
eighteen years purchaſe, if in good repair, and the 
ground-rents are not high; otherwiſe for leſs : Houſes not 
in London, but well fituated, without any lands to them, 
are ſold for fifteen or ſixteen years purchaſe: For a leaſe 
of a houſe for thirty years, about eight years purcha/e is 
given in London; and for one-and-twenty years about fix 
years value, 

A freehold leaſe for three lives abſolute, or a copy- 
hold eſtate for the like term, where the quit-rents and 
heriots reſerved are not higher than uſual, is rated at 
_ fourteen years purchaſe; for the firſt life eight, for the 


ſecond four, and two for the third life; or ſeven, five 
and two, A chattel leaſe for three lives, thirteen years 


furchaſe. | 

The exchanging one life for another is generally one 
year's purchaſe; but if a ſickly life be exchanged for a 
healthy one, two or three years purchaſe. A widowhood 
in a copyhold, after death of the huſband a third life, is 
valued at one year's purchaſe. The fee in reverſion after 
lives, is worth nine, ſeven, and five years purchaſe, after 
one, two or three lives; and more where there is timber, 
or — eſtate improveable. Land. Parch. Comp. 1, 2, 3, 
4, Ce. 

This valuation is taken from a book publiſhed many 
years ago, but the value of lands in all parts of England 
and Wales is very much increaſed, fince that publication, 
owing to the great increaſe of our ſpecie, therefore is not 


| any rule to go by now, but the editor hath let it and, 
to ſhew what was formerly computed to be the value. 1 

Purgation, / Purgatio) Is the clearing a man's ſelf of 
a crime, whereof he is publicly ſuſpected, and accuſed 
before a judge: Of which there was formerly great uſe 
in England, N . | 

Purgation is either canonica, or vulgaris. 1 by 

Canonical purgation is, that which is preſcribed by the 
Canon law, the form whereof uſed in the Spiritual court, 
is that the perſon ſuſpected take his oath, that he 15 clear 
of the fact objected againf him, and bring his honeſt 
neighbours with him to make oath, that they believe he 
{wears truly. | « 


canon. Staundf. P. C. lib. 2. cab. 48. Stat. Weſim. 1, 
cap. 2. I. 1 | 

nete is one of the puniſhments of the Eccleſiaſtical 
courts; but the ſtatute 13 Car. 2, c. 12. having taken 
away the oath ex officio, of perſons. accuſing or purging 
themſelves, c. ſome maintain that all the proceedings 
of purgation on common fame fall roo; others ſay, there 
is ſtill a legal purgation left, but not canonical,, Wood's 
[aft. 506, 507. Vide Clergy, Sc. And Black, Com. 3 
V. 100, 342, 447. 4 Y. 361. 18 25 


the ſtatute 32 Hen. 8. c. 21. See Candiemase 

The purification of the bleſſed virgin Maty, is one of 
the general returns of writs, ſtill in uſe, viz, the third 
in Hilary term. Es | 

Purlieu-MWen, Are thoſe who have ground within 
the purlieu, and being able to diſpend forty ſhillings a 
year freehold; who, on theſe two points, are licenſed to 
hunt in their own purlieus, obſerving what is required, 
Manw, For. Laws 151, 157, 180, 186. See. the next 
word. | 3 30 | 
Purlue, or Purlieu, (from the Fr. pur. i. e. purus, 
& lieu, locus) Is all that ground near a foreſt, which 


and King John, was afterwards diſafforeligd and ſevered 
by the Charta de Foreſta, and the perambulations and 
grants thereon, by Hen. 3. ſo that it becomes purlue, 
viz. pure and free from the laws and ordinances of the 
foreſt, Manw. For. Laws, par. 2. c. 20. 

Our anceſtors called this ground purlieu, purum, locum, 
becauſe it was exempted from that ſervitude which was 
formerly laid on it: As Manwood and Crompton call it pou- 
rallee, we may derive it from pur, purus, & alles, ambu- 
latio, becauſe he who walketh or courſeth within that 
circuit, is not Jiable to the Jaws or penalties incurred by 
thoſe who hunt within the foreſt precincts; but pourallee 
is ſaid to be properly the perambulation whereby the pur- 
lieu is deafforefied, Stat. 33 Ed. 1. 4 Inſt. 304. 

Owners of grounds within the purlieu by diſafforeſtation, 
may fell timber, convert paſtures into arable, &c. incloſe 
them with any kind of incloſure; erect edifices, and diſ- 
poſe of the ſame as if they had never been afforeſted ; and 
a purlieu-man may as lawfully hunt to all intents within 
the purlieu, as any man may in his own grounds which 
were never afforeſted: He may keep his dogs within the 
purlieu unexpeditated; and the wild beaſts belong to the 
purlitu-man ratione ſoli, ſo long as they remain in his 
grounds, and he may kill them. 41ſt. 303. | 

If the purlieu- man chaſe the beaſt with grey-hounds 
and they fly towards the foreſt for ſafety, he may purſue 
them to the bounds of the foreſt, and if he then do his 
endeavour to call back and take off his dogs from the pur- 
ſuit, although the dogs follow the chaſe in the foreſt, and 
kill the King's deer there; this is no offence, ſo as he 
enter not into the foreſt, nor meddle with the deer {o 
killed: And if the dogs faſten on the deer before he re- 
cover the foreſt, and the deer drag the dogs into the fo- 
reſt, in ſuch caſe the purlieu- man may follow his dogs and 
take the deer. 4 Inf. 303, 304. | 

But in the caſe of Sir Richard Weſton, it was ſaid, that 
there was no purlieu in law to hunt; that it cannot be by 
preſcription, and there is nothing in ſtatutes as to hunt- 
ing; therefore purlieu- men may only keep out the deer, 


but cannot kill them, though they be in their ground. 


1 Tones Rep, 278. See Moor 706, 987. 


And 


The vulgar purgation, according to the ancient manner, 
was by fire or water ordeal, or by combat, aboliſhed by 


Parificatio Beatz Mariæ Uirginis, Mentioned in 


being added to the ancient foreſts by King Hen. 2. Rich. 1, 
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And notwithſtanding puriieus are abſolutely diſafforeſt- 
£9, it hath been permitted, that the ranger of the foreſt 


ſhall as often as the wild beaſts of the foreſt range into 
the puriiex, with his hounds rechaſe them back to the 


foreſt. 4 Ia See 33 Ed. 1. flat. 5. | 

Burparty, (Fr. pour part, j. e. pro parte) Is that part 
or thare of an eſtate, firſt held in common by parceners, 
which is by partition allotted to any of them: To make 
purparty is to divide and ſever the lands which fall to par- 
ceners, which till partition they held jointly, and pro in- 


diviſo. Old Nat. Br. 11. 


Purpzeſture, (Pourprefura, from the Fr. pour priſi, an 


incloſure) Is when any thing is done to the nuſance of the 
King's demeſnes, or the highways, Oc. by incloſure, or 
buildings, endeavouring to make that private which 
ought to be public. G/anvil, lib. 9. e. 11. Co. Lit. 
38, 272. And when a man takes to himſelf, or in- 
croaches any thing which he ought not, it is a purpreflure, 
Kitch. 10. 2 Intt. 38. See Pourpreſture. 

Purſe, A certain quantity of money, containing 500 

dollars, or 125 . in Turkey: Merch. Dict. 

Purſuivant, (from the Fr. par/urvre, i. e. agerty per- 
fequi) Signifies the King's meſſenger attending on him to 

be ſent on any buſineſs or meſſage. See Pourſui vant. 

Purveyance, - See Peurveyance, As well before as 
after the conqueſt, the King, on his ancient demeſnes of 
the crown of England, had houſes of huſbandry, and 
ſtocks for the furniſhing neceſlary proviſions for his 
houſhold, and the tenants of thoſe manors did by their 
tenures manure, till, &c, and reap the corn on the King's 
demeſnes, mowed his meadows, c. repaired the fences, 
and performed all neceſſary things belonging to huſbandry 
on the King's demeſnes: In reſpect of which. ſervices, 
and to the end they might apply the ſame the better, they 
had many liberties and privileges, as that they ſhould not 
be ſued out of the court of that manor, nor impanelled 
of any jury or inqueſt, nor appear at any other court, 
but only at the court of the manor, nor be contributory 
to the expences of the knights of the ſhire which ſerved 
at parliament, nor pay any toll, c. which liberties and 
immunities continue to this day, although the original 
cauſe is ceaſed. 2 [nft. 542, 543. C. 2. 

Hawkins (Pl. C. 114. c. 47. J. 1.) ſays, that this 
method being troubleſome and inconvenient, was, by de- 
grees diſuſed, and afterwards the King uſed to appoint 
certain officers to buy in proviſion for his houſhold, who 
were called purveyors, and claimed many privileges by 
the prerogative of the crown, and ſeem to have had the 
pre-emption of all ſuch victuals as were bought by any to 
ſell again. ; | 

Purwveyance is taken away by the /at. 12 Car. 2. c. 24. 
. 12. But temporary acts have been paſſed, ſuſpending 
that fatute in favour of the King's royal progreſſes, wiz, 
13 Car. 2. fl. I. c. 8. and 1 Fac. 2. c. 10. and in fa- 
vour of the navy and ordnance, as 13 C14 Car. 2. 
c. 20. 

Purview, (Fr. four veu, a patent or grant) Is the body, 
or that part of an 4 of Parliament which begins with Be 
it enated, c. The ſtatute 3 Hen 7. ſtands upon a pre- 
amble and purview 2 Init. 403. 12 Rep. 20. 

Putage, ( Putagium, Fornicatio ex parte fæminæ, quod 
wox nulla Latina expremit, quaſi puttam agere: From the 
French putain, or the Italian purza, i. e. meretrix) forni- 
cation. 

This crime was ſo odious, that if any heir-female un- 
der guardianſhip were guilty thereof, they forfeired their 

art to their co-heirs, or if ſhe were an only heireſs, the 
lord of the fee took it by eſcheat. Spelman. Cowell, A 
law not now in force. | 

Putativus, Putative, reputed, or commonly eſteem- 
ed, in oppoſition to notorious and unqueſtionable.— Pater 
pueri putati uus, the reputed father of the child. Fo. 

ompton 909». ; 
—_ x woman, with child, ſwears that ſuch a 
man is the father, he is called the putative father, 

Putting in fear, ſee Black. Com. 4% 242. : 

 Putura, (5. Potura) ls a cuſtom claimed by &eepers in 
foreſts, and ſometimes by bailiffs of hundreds, to take 
man's meat, horſe meat, and dog's meat, of the tenants 
and inhabitants within the perambulation of the foreſt, 


* 


1279. 


tiff's licence to him to enter on the ſame day, and that 


145 


*» 


died ſeiſed: But it is now uſeleſs, fince the taking away 


AU 2 


Temp, Ed. a Inf. 
is called Terra Puturg, 


apud Celtr. 31 Ed. 3. 


2 ps : le * (mall ſhip or herring boat 
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Uadzageftma, The fortieth part: If . 
() Lent, from our Saviour's 270 455 5 
ar 2 e Rs, Sunday, Is the firſt n 

ent; io called, becauſe about th 
Eafler, Blount. 3 7 Mun day before 

Quadꝛageſimalia. In former days it was 

. 0 JS it was th 

for people to viſit their mother church on — 
and to make their offeriogs at the High Altar; as the lik 
devotion was again obſerved in Wit/un-Week : but ag the 
proceſſion and oblations at Whitſuntide were ſometimes 
commuted into a rated payment of Penticoflalt; ſo the 
Lent - arg offerings were changed into a cuſtomary 
rate called Quadragefimalia, and Denarii 
alſ = Lætare Ne * e 

Auadꝛzans, a fourth part of a penny: and before 
reign of Ed. 1. the ſmalleſt coin was a flerling or . 
marked with a croſ5, by the guidance whereof a penny 
might be cut 1nto halves for a half-penny, er into quar- 
ters or four parts for farthings ; till, to avoid the fraud of 
unequal cutting, that King coined half-pence and far. 
things in round diſtinet pieces. Mat. Weftm, Anne 
Muadzantata Terræ, The fourth part of an ac 
See Fardingdeal, or — 8 Toe 

Nuadzivium, The center of four ways, where four 
roads meet and croſs each other. By ſtatute, poſts with 
inſcriptions are to be ſet up at ſuch croſs ways, as a di- 
rection to travellers, Ge. 8 9 V. z. c. 16. And 
1 are given by the modern highway and turnpite 
acts. | | | | 

Nuz eſt eadem, In pleading is uſed to ſupply the want 
of a traverſe. 2 Lil. Abr. 405. 

In a clauſum fregit ſuch a day, defendant pleads plain- 


virtute inde he entered; he need not ſay Quæ oft eadim 
tranſgreſſio: ſo in treſpaſs for taking goods; if defendant 
juſtifies the ſame day and place: And in treſpaſs and bat- 
tery, if defendant juſtifies that the /ame day and place 
the plaintiff aſſaulted him, and that what damages hap- 
pened to him was of his own wrong ; this is good with- 
out Luz eſt eadem tranſgrefſio, Ec. though he doth not 
directly anſwer the aſſault laid by plaintiff; but where he 
juſtifies at another day, or at other place, then he ought 
to ſay, Quæ eff eadem, 21 Hen. 7. pl. 2. | 

A fact laid Now. 1. and a juſtification Nov, 2. Quæ 
eſt eadem, is well enough without a traverſe, the day not 
being material; but it had been naught, if the day had 
been material. I Lew. 241. 

If a treſpaſs is alledged Now. 10. and a juſtification 
Nov. 11. and there be an averment of QAuæ eft eadem, it 
is here held good without making any traverſe, Lutæu. 


7. 15 
Where defendant juſtifies 4io tempore in the plaintiff's 
declaration, he hath no occaſion to ſay Qu «ff eaden 
tranſgreſſio; becauſe he agrees with plaintiff in the time 
and place mentioned io his declaration, and gives an an- 
ſwer to it. Mich. 5 W. & M. B. R. But in all theſe 
caſes, pleading thus, which is the ſaid breaking and en- 
tring, &c. whereof plaintiff hath complained againſt de- 
fendant, is the ſafeſt way. : 

Quæ plura, Was a writ which lay where an inquiſi- 
tion had been taken by an e/cheator of lands, Cc. that a 
man died ſeiſed of, and all the land was ſuppoſed not to 
be found by the office or inquiſition; this writ was there- 
fore to enquire of what other lands or tenements the party 


the court of ward, and offices pet mortem. 12 Car. 2. 
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Qurre, or serie, Is where any point of law, or mat- | 


ter in debate, is doubted, as not aving ſufficient autho- 
rity to maintain it. 2 Lil. Abr. 406. | 


Quzrens non invenit plegium, A return made by 


the ſheriff, on a writ directed to him with this clauſe, 
wit. Si A. frcerit B. ſecurum de clamore ſus proſequento, 
(te. F. N. B. 38. | 15 WE} 
Quæ ſerbitia. See Per gue /ervitia. 
Quæſta, An indulgence or remiſſion of penance ex- 
ſed to ſale by the Pepe; and the retailers of them were 
called Qaæſtionarii, and defired charity for themſelves or 
others. Mat. Wefim. Aan 1240. 9% C 


—_— 


cap. 1. * ; k . | . 
Quakers, (From Tremalus) Are ſuch who pretend to 
tremble or quake, in the exerciſe of their religion. The 

& 8 W. z. c. 27 enafts, That Qgalers making and 
ſubſcribing the declaration of fidelity mentioned in 14. 
M. and owning King Villian to be rightful and lawful 
King, ſhall not be liable to the penalties againſt others 
refuling to take the oathsz and not ſubſcribing the de- 
claration of fidelity, &c. they are di/abled to vote at 
election of members of parliament. 

9auakers, where an oath is required, are permitted to 
make a ſolemn air mation or declaration, declaring in 
the preſence of God the witneſs of the truth, &c. But 
they are not capable of being witneſſes in a criminal cauſe. 
7 8 V. z. c. 34. Unleſs they are favors like other 
Proteſtants. eee | 

On the affirmation of a Qualer, the court will not grant 
an attachment for non-performance of an award, 1 
Strange 441. Nor ſecurity for the peace. 1bid. 527. 


Nor a rule for an information. 2 Strange 856, 872, 946. 


But a rule to ſhew cauſe why an appointment of overſeers 
tonld not be quaſhed being ſerved by a 2uaker, was 
made abſolute on his affirmation ; this not being looked 
on as a criminal proſecution, though on the crown fide, 
and the rule in the King's name. 2 Strange 1219. 

The 2uakers affirmation is ordained to be in force for 
over, and the form of it appointed by 1 Geo. 1. cap. 6. 
But the 8 Geo. 1. cap. 6. authoriſes the affirmation of 
Puakers with the words, I do promiſe fincerely and truly de- 
clare and affirm, &c. without ſaying in 2he preſence of Al- 


mighty God; but falſe and corrupt affirming, incurs the 


penalties of wilful perjury. 


And by 22 Gee. 2. c. 46. J 36. an affirmation ſhall be | 


allowed in all caſes (except criminal) where by any act 
of parliament an oath is required, though no proviſion 
therein for admitting a Zuaker to make his affirmation. 
Buakers refuſing to pay tithes, or church rates, juſtices 
of peace are to determine them, and order coſts, &c. 
7&8W. z. c. 34. J 4. 1 Geo. 1. c. 6. And Quakers 
may be committed to priſon for non- payment of tithes, 
on 27 H, 8. c. 20. whichis not repealed by 7 & 8 V. 3. 
which gives another remedy. Ld. Raym. 323. 
Nuale jus, A judicial writ which was brought where 
a man of religion had judgment to recover land, before 


execution was made of the judgment; it went forth to the | 


eſcheator between judgment and execution, to inquire 
whether the religious perſon had right to recover, or the 
judgment were obtained by colluſion between the parties, 
to the intent that the lord might not be defrauded. 
Reg. Judie. 8, 16, 46. Stat. Weſtm. 2. cap. 32. 

Nualified, Signifies enabled to hold two benefices. 
See Plurality. ; 

Qualiſied (or 4a/e) Fee, Is ſuch a one as hath a qua- 
lification ſabjoined thereto, and which mu/? be determined 
whenever the qualification annexed to it is at an end. 
As, in the caſe of a grant to 4. and his heirs, TENANTS 
oF THE MANOR OF DALE; in this inſtance, whenever 
the heirs of A. ceaſe to be tenants of that manor, the grant 
is entirely defeated. So when Hen. 6. granted to 7obn 
Talbot, lord of the manor of King /lone- Liſle in Berks, that 
he and his heirs, LORDs OF THE SAID MANOR, ſhould 
be peers of the realm, by the title of Barons of Life: 
here John Talbot had a baſe or qualified fee in that dig- 
nity ; and the inſtant he or his hbezrs quitted the ſeigniory 
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of | this manor, the dignity was at an end. Co. 


ag, . FG Hb 
This wo is a fee, becauſe by poſſibility it may endure 


for ever i a man and his heirs; yet as that duration de- 


j—pends- on the concurrence of collateral eircumſtances, 


which QUALIFY and DEBASE the purity of the donation, 
it is therefore a qualified or baſe fee. Black. Com. 2 V. 
I 


Black. Com. 2 V. 391. 

a Nuamdiu ſe bene geſſerit, Is a claus often inſerted 
in letters patent of the grant of offices, as in thoſe to the 
Barons of the Exchequer, &c, which u be intended in 
matters concerning their office; and is nothing but what 


| the law would have implied, if the office had been granted 


for life. 4 /nft. 117. It is now in the patents of all the 
Judges of the ſuperior courts at Wefminſter, or at leaſt 
terms equivalent in Engliſh, | 
Quantum meruit, . . How much he has deſerved, is 
an action on the caſe, ſo called, grounded on a promiſe 


to pay plaintiff for doing any thing ſo much as he 


ſhould deſerve or merit. | 

If a man retains any perſon to do work or other thing 
for him ; as a taylor to make a garment, a carrier to carry 
goods, Tc. without any CERTAIN agreement; in ſuch caſe, 


the law implies that he ſhall pay for the (ſame, as much as 


they are worth, and ſhall be reaſonably demanded; for 


which guantum meruit may be brought: And if one ſue. 


another on a promiſe to ſatisfy him for work done, Ce. 
he muſt ſhew and aver in his declaration how much he 
deſerved for his work, See Black. Com. 3 V. 161. 
Quantum valebat, Is where goods and wares ſold are 
delivered by a tradeſman at no certain price, or to be paid 
for them as much as they are worth in general; then guan- 


tum waltbat lies, and plaintiff is to aver them to be 


worth ſo much: ſo where the law obliges one to furniſh 
another with goods or proviſions; as an innkeeper his 
gueſts, Oc. Pradi/. Attorn. Edit. 1. p. 72. EY 
It is not very material whether a plaintiff declares on a 
quantum walebant, or a quantum meruit, but if either is 
preferable, it may be the latter, as plaintiff may deſerve 
more for goods ſold on account of ſcarfity, diſtance of 
ati or other circumſtances, than the goods are really 
worth, | | 
Quare clauſum fregit, Before the ſtatute 19 Her. 7. 
c. 9. giving the proceſs of capias in all actions on the caſe, 


a practice had been introduced of commencing the uit 


by bringing an original writ of treſpaſs guare clauſum fre- 
git, for breaking the plaintiff's cloſe, wi er armis ; which, 
by the old Common law, ſubjected the defendant's per- 
ſon to be arreſted by writ of capias: and then afterwards, 
by connivance of the court, the plaintiff might proceed 
to proſecute for any other leſs forcible injury, This 
practice (through cuſtom rather than neceſſity, and for 
ſaving ſome trouble and expence, in ſuing out a ſpecial 
original adapted to the particular injury) till continues 
in almoſt all caſes, except in actions of debt, Black. 
Com. 3 V. 281. | ; 7 
Quare cum, Are general words uſed in original writs, 
Sc. See Original. | | 
Muare ejecit infra Terminum, ls a writ which lies 
for leſſee, where he is caſ out of his farm before his term 
is expired, againſt a feoffee of the lands, or the leſſor who 


tjects him; and the effect of it is to recover his term again, 


and damages. Reg. Orig. 227. F. N. B. 197. New 
Nat. Br. 439. 
This writ was deviſed for the following cauſe: 


If a man make a leaſe of land for years, and after ouffs 


his leſſee, and then makes a feoffment of the land to a 
ſtranger in fee; now the leſſee cannot have a wiit of 
ejedtione jfirme againſt the feoffee, becauſe he did not put 
him out, and in that caſe the leſſee hath no other remedy 
but to enter again into the land; and if the feoffee hen 
put him out, the leſſee may bring cjefione firms vi & 
armis; but before entry made by leſſee, he had no remedy 


, againſt the feoffee: therefore, by the equity of the ſta- 
tute of fim. 2. cap. 24. which enacts, That where it 
«« ſpall happen in one caſe, a writ is found, and in the like 


* caſe falling under the ſame law, and wanting the ſame 
* remedy, &. it is not ſo, the clerks of the Chancery are 
9 * * fo 


99. 1 
Qualified Pzoperty. See Po/e/fon, Property, and 
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d e agree upon a proper writ,” Ke. By reaſon of that | 


ſtatute, this writ was deviſed. New Nat. Br. 439: | 

And if a perfon leaſe lands for years, and the | 
ſuffer a recovery to be had againſt him on @ f/eipned title, 
and the recoverer entereth; the {eſſee ſhall have his writ 
vi guare ejecit infra terminum, & c. And the words of the 
wit are Occafione eujns venditionis; and yet the ſame is 
no: properly a ſale, but thole word are only of form. 
Ibis. ak | 

Ic is ia the el:2ion of leſſee, or, if he grants over his 
term, the ſecono li flee, to ſue a writ of geckione firme, 
or a guare ejeci? infra terminum againll the leffor, or his 
heir, or sgaiuſt the lord by eſcheat, Cc if they put the 
tetmor out of his term. 19 Hen, 6, See Flack, Com. 
3 F. 206. ion | 

An ejectment will lie, let who will be in poſſeſſion, 
ſervice cn the tenant in poſſeſſion intitling leſſor of 
plaintiff to judgment by default, if the tenant or the 
perſon under whom he claims does not appear. If there 
is an appearance, and the leſſor of the plaintiff makes out 
a title, unleſs the defendant cn make out a better, Pin- 
tiff muſt recover. | Oy OT 


Quate impedit, Is a writ lying for him who hath | 


purchaſed an advew/cn, 2gainſt a perſon who diſturbs 
bim in his right of advowſon &y pre/enting a clerk thereto, 
when the church is void. F. N. B. 32. Stat. Weſtm. 2. 
cap. . 

"le AiRers from aſſiſe of darrein preſentment (or ultimæ 
praſentationis) becauſe that lies where a man or his an- 
ceſtors, ander whom he claims, hive formerly pieſen ed 
to the church; and this for him who is purchaſer bim/elf; 
but in both plaintiF recovers the preſent⸗tion and da- 
mages; though in the writ of darrein proſentment, Ec, 
he recovers only the preſentation, 97 the title to the ad- 
vowſon, as he doth in a guare impedit; for which teaſon 
that aſſiſe is ſeldom brought, and for that the proceedings 
in it are very tedious: where a man may have aſſiſe of 
darrein preſentment, he may have guare impedit. 2 Inſt. 
356. 3 Nell. Abr. 3r. | = 

The writ guare impedit is to be brought it fr months 
AFTER The aw'idance; and by it a patron may be relieved, 
not only on his preſentation to a church, but to a chapel, 
prebend, wicarage, Sc. And this writ lies of a donative, 
and the ſpecial matter is [to be /et forth in the declaration: 
It alſo lieth for a en, by the King, although it be 
elective; and for an archaciconry, but not for a mere office 
of the church. Co. Lit. 344. I Leon. 205. And the 
chapter may have a quare impedit againſt the dean, of their 
ſeveral poſſeſſions. 40 Ed. 3. 48. . 

If the guare impedit be for a donative; the writ ſhall be 


guare impedit to preſent to the donative; if of a parſonage, | 


then guare impedit preſentare ad eccleffam; if. to a vicarage, 
gd vicariam; if to a prebend, ad præbendun, &c. 3 Nell. 
Abr. 35. | 

If 7 diſhop be diſturbed zo collate, where he ought. to 
make collation, he may have a writ quare impedit, and 
the writ ſhall be 940 permitrat ipſum præſentare, &c. and 
he ſhall count on the collation : and if the King be diſ- 
torbed in his collation by letters patent, he ſhall hav 
quare impedit, Fc, New Nat. Br. 75. ” 

Grantee of a next avoidance may bring this writ againſt 
the patron who granted the avoidance. 39 Her. 6. 

Ic may be brought by executors, for a diſturbance 12 
vita teflatoris; and executors, being diſturbed in their 
preſentation, may bring quare impedit as well as their 
teil-: or might. Oaven q. Lutw. 1. 

Huſband and wife jointly, or the huſband alone without 
his wife, may have the writ guare impedit; and if a man 
who hath an advowſon in right of his wife be diſturbed 
in bis preſentation, and dies, the wife ſhall bring it on 
that dilturbance, 14 Hen. 4. 5 Rep. 97. 

The heir ſhall not have guare impedit, for a diſturbance 
tempore patris; nor can he have execution on a recovery 
by the anceſtor. Br. ©, Imp. pl. 7, 9. But by 13 Ed. i. 
e. 5. Uſurpation of churches during ward/hip, particular 
eſtates of vacancy, &c, ſhall aer bar an heir at full age 
reverſioner in poſſeſſion, or a ſpiritual perſon in ſueceſ- 
fon, from having a writ poſſeſſory of guare impedit, Je. 


as the anceſlor or predeceſſor might have had, if ſuch 


he leſſor 


0 * e v. q * 1 
% D g 
1 
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ofufpition had been in their time: Aug the Ma 
of pleading mall be bad in 47 fin 55 n, ache form 
7 it. = | 3 2 pita 7 en nen » and fare 
Where partition is made on retord, to Stent aw. 
the coparcener who is diſturbed ſhall 15 CE turns, 
imprdit ; bu way ppg. on the roll, by Fi Lok 
it is otherwiſe on an agree reſent nd „ 
22 Ed. 4. 8. any} * wy N : = Pee. Stat, ibid, 
If tenant in tail ſuffer an uſurpation wa 
months paſi, the iſſue vey igri "yt yi i 
but at the next avoidanee he may have it within 4 dit 
months. 46 Afiſe 1212 nn 
This writ is all ig the peſſeſtos; and | | 
of grantee of the Le a asd Preſentten 
grantor and patron in fee to bring it; and likewiſe — 
his heir, and other grantees. ꝙ Hen. 7. * 3. e for 
| Preſentment alledged in leſſee for life; = 1 
is ſaid, in tenant at will, is (ufficient in quaye impedis Fn 8 
of tenaht in dower, or by the curteſy; alſo of Haag 
ſtatute merchant, ſtaple, or elegir, c. 21 Ed. wad 
Rep. 97. Mallory's Q: Tmjed, 1 | St 1 155. 
It ſuppoſes both a poſſeſſion and a right; and plaintiff 
muft alledge a preſertation in himſelf, or in thoſe under 
whom he claims; unleſs it be in caſe of lapſe, Gt. 
In the declatation of plaintiff, it is not ſufficient for bi 
to alledge, that he, or Reb 3 perſon for whom er tiny 


| were ſeiſed of the advowſon of the church, but he » 


all:dge a preſentation MADE by one of them ; for, if he doth 
not, defendant 2% demur to the declaration; and the 
reaſon is, that defendant, by joining the laſt preſentation 
to his own title, 7s zo make appear, that he hath a right 
to preſent zow as well as then. Cro, Eliz. g1 "af Rep, 
97. Vaugh. 57. The writ au be brought in that 
county where the church is; the patron and incumbent are 
to be named in it, the one as he may be diſpolleſſed of his 
patronage, the other of his preſentation ; and i is g 
to make the biſhop a defendant, to prevent a lapſe, where 
the. chart is yord, ß ON, 

Quare impedit will not lie againſt the ordinary ang in- 
cumbent, without naming the patron ; becauſe at Cem. 
mon law the incumbent could not plead any thing which 
concerned the right of patronage, therefore it Is unrea- 
ſonable that he alone ſhould be named in the writ = 
could not defend the patronage; but 25 Ed. 5.c. J. 
enables him to plead again}! rhe King, and to eve bis 
incumbency, although he claims nothing in the patron- 
age; and by that ſtatute he Gall plead again/! am common 
perſon; though with this difference, that when the inherit- 
ance of the patron is to be diveſted by judgment in a 
quare impedit, there he nu be named in the writ; but 
where the next preſentation only is to be recovered, he 
need net be named: yet where the King preſents avithout 
@ title, and his clerk is inducted, the guare :mpedit is to be 
againſt the ordinary and incumbent; for it will of lie 
againſt the King; bout, if he is plaintif, the writ may be 
brought againſt the patron alone, without naming the in- 
cumbent. 7 Rep. 25. Cre. Fac. 650. Palm. 306. 

If the church be full of a preſentation, ſo that there * 
no danger of lapſe, the biſhop need net be named in a 
quare tmpedit; but it is otherwiſe where it ſtands on 
diſturbance on/y; And though this writ will lie againſt 8 
patron alone; yet in a common caſe, where any clerk is 
preſented and inducted, the incumbent ſhall av be re- 
moved, without naming him alſo. Heb. 320. Gli & 
Gulſt. 235. Tenk Cent. 200. See 59ſt. ek 

The only plea the biſhop hath by the Common law on 
a quare impedit is, that he claimeth nothing BUT as ORDI- 
NARY 3 he could not counterplead the patrpn's title, or 
any thing to the right of patronage, nor could the in · 
cumbent counterplead ſuch title, till the 25 Ed. 3. 7 
by which both biſhop and incumbent may counterplead tht 
title of the patron; the one, when he collates by lap/e, ot 
makes title him/e/f to the patronage ; the other, being p. 
ona imperſonata, may plead his patron's title, and _ 
terplead the title of plaintiff; And it has been adjudge®» 
that incumbent cannot plead 70 the title of the parſonagts 
without ſhewing that he is per/ona imper/onata of the pre- 
ſentation of the patron, V. Jones 4. March. 159. 3 


Nelſ. Abr. 38. To 


n 


la 8 quare impedit, though it was found that the church 
was full of another, who was 4 franger to the writ, and 
| itdid not appear whether be came in by a better title than 
that which was found for plaintiff; it was held, that plain- 
tiff might have a general writ to the biſhop, which he 1s 
bound by law to execute, or ſhall be amerced, Sc. and 
he cannot return that the church is full of another; for 
no iſſue can be joined betxveen the bifhop and plaintiff, Be- 
cauſe be has no day in court, 6 Rep. 51. 3 Leon 136. 
See ante and poſt, . 


But where plaintiff recovered an advowſon in ejectment, 
and thereupon had a writ to the biſfiop, there being an- 
other incumbent in the church, who was not a party to 
the action; adjudged, that this writ would not lie with- 
out a ſcire facias to the incumbent, Sid, gz, 

If it appears in quare impedit, either in pleading, or 
by confeſſion of the parties, that neither of them have a 
title, but that it is in tbe King; the court may award a 
writ to the biſhop for the King, to remove the incum- 
bent, and admit ;doneam per/onam ad præſentationem regis; 
but this muſt be <vher his title is very plain. Hob. 126, 
163. 1 Leon. 323. | | 4 

In guare impedit, plaintiff and defendant are both actors, 
ſo that defendant may have a writ to the biſhop, as well 
as plaintiff; but not without à title appearing to the court; 
wherefore if defendant never appears, plaintiff mult make 
out a title for form /ake, and ſo muſt defendant if plaintiff 
be non- ſuited. Hob. 163. | 
If plaintiff, after appearance, in a guare impedit be non- 
ſuited, it is peremptory; becauſe defendant on title made, 
whereby he becomes actor, ſhall have a writ to the bi- 
ſhop: and it is the ſame in caſe of a diſcontinuance, 
7 Rep. 27. Co 1 

It is the nature of a. guare impedit to be final, either 
on a diſcontinuance or nonſuit; and a man cannot have 
two ſuits for the ſame thing in this caſe againit one per- 
ſon, tho' be may have ſeveral guare impedits againſt ſeve- 
ral perſons. 7 Rep 27. Hob. 137. 5 

The parſon, patron, and ordinary are ſued; the ordi- 
nary diſclaims, and the parſon loſeth by default; plain- 
tiff ſhall have judgment to recover his preſenration, and 
a writ iſſue to the biſhop, Wc. with a ce/ar executio, until 
the plea is determined between the plaintiff and patron. | 
Favghan 6. | 

Several were plaintiffs in a quare impedit, defendant. 
Pleaded 2b. releaſe of one of them pending the writ; and 
it was reſolved, that this releaſe ſhall only bar im who 
mage it, and that the writ ſhall ſtand good for the reſt. 
5. Rep. 97. : . : | 

Ins EE impedit againſt the archbiſhop, the biſhop, | 
and three defendants; the archbiſhop pleaded that be, 
claimed nothing but as m:tropolitan ; and the biſhop plead- 
ed that he claimed nothing but as ordinary; and the de- 
fendants made title; but there was a verdict againſt them: 
It was a queſtion, Whether the writ of execution ſhould be 
awarded to the archbifhop, or the biſhep; and it was held, 
that where neither of them are parties in intereſt, it may 
be directed to either ; but if the biſhop is party in intereſt, 
it nuſt be directed to the archbiſhop. 6 Rep. 48. 3 Bulſi. 
174. And if the archbiſhop of. Canterbury be plaintiff in 
a guare impedit, the writ muff be directed to the archbiſhop | 
of York, Sc. Show. 329. | 5 

If defendant pleads ne diſturba, which is in effect the 
general iſſue in a guare impedit, this will be only a de- 
fence of the wrong with which he ſtands charged, and is 
ſo far from controverting the plaintiff's title, that the 
plea, as it were, confe/es it; and plaintiff may preſently 
pray a writ to the biſhop, or maintain the diſturbance in 
order io recover damages. Hob. 163. | | 
There muſt be a diſturbance to maintain this action: In 
a paare impedit, the patron declared on a diſturbance of 
him to preſent i November; the incumbent pleaded, that 
1 May next after, the preſentation devolved on the Queen 
by /ap/e, and ſhe preſented him to the church, Ce. And 
on demurrer the plea was held zl; becauſe defendant 
had not confeſſed and avoided, nor traverſed the diſturbance, 
ſet forth in the declaration; And tho” by the demurrer 
the Queen's title was confeſſed, it appearing that it was 
already executed, and defendant having loſt his incum- 
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| /entation. 6 Rep. 52. If plaintiff hath a rerdigh BY 
ve. fr 


the parties, and is the ju 
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| the biſhop er the Nets 10 preſet again,” but for the 


patron. 1 Leon. 194. uu ee ee 

In all quare impedits, defendant may travbrſt the pre- 
ſentation alledged by plaintiff, if the matter of fact will 
bear it; but defendant muſt zor deny the preſentation al- 
ledged, where there was a preſentation, aiigh, 16, 17. 


tee, the preſentment in the grantor is only trayerlable; 
for bat is the principal. Cro. Flix. 5E 18. : 
The courts at We//minfer are very cautious not to abate 
the writ of quare impedit, for any want of form, Us, yet 
if the biſhop againſt whom the writ is brought, or any of 
the defendants are miſnamed, it is good cauſe of abate» 
ment: If the patron be not named in the writ, it may be 
pleaded in abatement ; tho? Ke Of the patron pending 
the writ doth not abate it, if the guare jmpedit is brought 
againſt the biſhop, patron, and incurpbent; And if the 
incumbent dies, pending the writ; and a diſturber preſ t 
again, and die, guare impedit would lie on the fel dil. 
turbance by journits accounts 3 but the firſt wiit is abated 
by plaintiff's death; alſo if plaintiff_britg a few writ 
within fifteen days after the abatement, 2 ſhall be a 
continuance of the firſt writ, and prevent defendant taking 
any advantage; but if the writ abate for any Vault in the 
declaration, defendant fall have a writ to the biſhop to 
admit his clerk ; ſo if judgment is given on demurrer, 
&c. Cre. Eliz. 324. Cro. Car. 65 1. 7 Rep. 57. Dyer 
240. | | Ra 
10 a, plea of quare impedit, days are given from 15 to 
16. or from three weeks 10 three weeks accorditig to the 
diſtance of place; And if the diſturber come not in 
on the great diſireſs, a' writ is to be ſent to the biſhop, 
that he claim not to the prejudice of plaintiff for (hat 
time ; and, an recovery, judgment is to be given to the 
party t recover the preſentation and advowſon, Stat. 52 
H. 3. c. 12. 2 Rol. Abr. 377. And damages are given 
by Weftm. 2. c. 5. tho' damages ſhall not be had 195 
the biſhdp, where he claims nothing but as ordinary, an 
is no diſlurber. 3 Lev. 59. LY. 


» 4+ 


quare impedit ; and the King, hath none at this day, for 
altho? he declares ad damnum, &c. be is not within that 


Pl 
church is found wacant, the patron may have 1 wits of 
bis preſentatien, and ſo not be intitled to damages; in 
which caſe, a remittitur de damnis is entered, 3 * 
nee * la ee ee i aud 

There are two judgments in a fuare imfedit, via. 
That plaintiff ſhall have a «vrir to the biſhop; and 
this is the final judgment, that goes to the right between 

dgment at Common law; And, 
Judgment for damages, ſince the ſtat. of Weſtm. 2. 
after the points of the at inquired into; which judg- 
ment is not. to be given but af he inſtance of the party. 
%%% m- ³⅛ Ry 

The e 5 be inqui:ed,of, where the jury find for 
plaintiff, Sc. are, of wwham, and on whoſe preſentment, 
the church is full; how long ſince it was void; the hear - 
ly value of the church, &c. which being found, damages 
are to be given accordingly. 6 Rep. p17. 

No colts are recoverable in guare impedit, becauſe of 
the great damages given by the ſtatute of We. 2. c. 5. 
which ordains, that when fix months paſs PENDING 2 
quare impedit, &c. fo that the biſhop preſents by lapſe, 


- 
* 


the patron ſhall recover damages to TWO YEARS.VALUE 


of the church ; otherwiſe to haye only half a year's value, 
See 10 Rep. 36. bs ASS | 
Where = LB is given to have a writ to the biſhoj 
in guare impedit; it ſhall not be reverſed on writ f 
error brought on the whole judgment, tho? the judgment 
by the ſtatute for damages be erroneous and reverfed, 5 
ep. 58, 59. | Wk eee 
Quare = it was brought againſt two, one of them 
caſt an eſſoin; and iden dies datus eff, to the other, (Fc, 
Then an attachment iſſued agaipſt them for not appearing 
at the day, and proceſs continued to the Grand Cape n 
which being returned, and the parties not appearing, K 
was ruled that final judgment ſhould be entered . 


vency by ill pleading, the Writ ſhall not be awarded to | 


to the ſtat 52 H. 3. c. 12. But on motion to diſcharge 
this 


And if a preſentment is alledged in the grantor and gran- 


Before this ſtature no damages were allowed on 2 


fatute ; becauſe by bis prerogative he cannot loſe bit pri- 
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this rule, becauſe defendants were not ſummoned either 
on the attachment or grand diſtreſs, the ſummoners being 
only the feigned names of John Dve and Richard Roe, 
the judgment was ſet aſide; for the deſign of the ſtatute 
'was to have proceſs duly executed, and that muſt be with 
notice, Wc, And where the right is for ever concluded, this 
being ſo fatal, rhe proceſi muſt never be ſuffered to be a 
"Tent & canes, 0 Mod, 388, . 
Where two defendants in a guare impedit plead ſeve- 
ral bars, and one of them is found againſt plaintiff, 
and the other with him; he ſhall aer have his writ to the 
biſhop. | To . 

If there are many defendants, pleading ſeveral pleas; 
plaintiff ſhall not have judgment before all the pleas are 
tried; for tho? ſome be for plaintiff, others may be found 
againſt him, and be cannot have judgment without good 
title. F. N. B. 30. Hob. 70. | 5 
When one recovers in a guare impedit againſt an in- 
cumbent, the incumbent is ſo removed by judgment, that 
the recoverer may preſent without any thing farther; bur 
the incumbent continues incumbent, 4% fache; till ſuch 
preſentation is made: And if plaintiff in this ſuit be in- 
ſtituted on à writ to the biſhop, defendant cannot appeal; 
if he doth, a prohibition lies: becauſe in this caſe, zh: 
biſhop acts as the King's miniſter, not as a judge. 2 Roll. 
Abr. 365. 1 Roll, Rep. 62, Zo 

If one brings a quare impedit againſt the patron and in- 


cumbent of a church within fix months, and recovers af- 
ter the ſix months, he ſhall remove the incumbent, if 


named in the writ. 2 Rol. Abr. 373. And the King 


cannot remove an incumbent, preſented, inſtituted and 
inducted, altho' on a uſurpation, but by guare impedit in 


'a judicial way. .Cro. Fac. 385. | 
If a man, by the King's licence, creates a church 
which ſhall be preſentable, if he be diſturbed to preſent 


to it, he may have a guare impedit without alledging a 
preſentation in any perſon: but anciently it was held he 


might not, becauſe he could not alledge a preſentment. 


20 Ed. 4, 14. Mallory: 2, Imped. 153. 
It is generally neceſſary to alledge a preſentation in a 


guare impedit, but the want thereof may be cured by ver- 
dict. 2 Strange 1006, He who claims by a recovery, 


ſhall maintain a guare impeuit. 7 H. 8. c. 4. 


A quare impedit may be maintained notwithſtanding an 


uſurpation. 7 Ann. c. 18. See Preſentation, &c. and 
Black. Com. 3 V. 246. PR LOI 
Nuare incumbrabit, A writ which lieth againſt the 
biſhop, who avithin fix months after the vacation of a 
benefice, confers it on his clerk, whilſt. two other are con- 


tending at law, for the right of preſentation. Reg. 


Orig. 32 . | | | 
Or it is a writ brought after à recovery in guare impe- 


dit, or aſſiſe of darrein preſentment, againſt the biſhop 


who. thus admits a clerk, notwithſtanding the writ Ne 
admittas ſerved on him: for if the biſhop incumber the 
church before a c adnitlat ifſued, then the party ſhall 
have a quare impedit; as the ordinary can have no notice 


till the ne admiitas. F. N. B. 32, 33, Wood's Inſt, 


7s | 3 TD 5 
. And if a man hath a right of advewſ/on depending be- 
tween him and another, and the church is void pendant the 
wwrit, the plaintiff ſnall not [have a guare incumb. or ne 
edmittai, altho* the biſhop incumber the church; becauſe 
plaintiff ſhall not recover the preſentment on. this writ, 
but the advowſon: And where he hath title to preſent he 
may do it; and have guare impedit, if he be diſturbed, 
New Nar. Br. 108, 109. | 5 

If the biſhop delay the true patron in his preſentation, 


and the patron ſue a guare impedit, he may thereupon have J 
a ne admittas ; and if the biſhop, after receipt of ſuch writ, 


admit the clerk of any other perſon without a verdict in 
a jure patronatus, the true patron ſhall have guare incum- 


Bravit againſt the biſhop, and thereby recover the proſent- 


ment with damages. 


Alſo a vrit is to be directed to the biſhop to diſincum- 


ber the church. F. N. B. 37. 


This writ may be brought after the fix months; and if 


plaintiff be nonſuit in a guare incumbravit, he may have 
another writ, and vary from his firſt declaration, &c. 


Ibid. 48. 


— 5 


— 


| 


Q1U A 
42 8 15 


Aſter 2 47 admittas delivered, if the f 


the biſhop may preſent bie clerk /o- lag,, months 5%, 


be charged by che writ of guare Henle f fe he vo 
ſentation 3 but he cannot admit 'the clerk of 7 005 
man, for that would be againſt the writ 1 4 8. other 
1 * to him. F. N. B. 48. ee aaf de. 
f the biſhop incumber the church, FG 
diſpute about it, yet this writ guare Reo AVE ther R400 
according to the beſt opinions here oughe 10 . er; but 
pending, tho' there is no actual recovery. 18 Vit ce. 


Fitz. Q. Imped. 3. See Black, Com. 3 V. 248. 3. 17, 


The writ is to ſummon the biſhop, 10 3, 25 
77 &c. 70 22 why be ny e Fe 
to the great damage and injury of ;lainti 4 92 
laws þ thy cuftoms If the 8 F af nts * 

Quare non admillt, 5 a writ which lies againſt 
biſhop where a man hath recovered his ad vowſon, or pr 5 
ſentation in a writ of right of advowſon, or in r e 
bedit, or other action, and the biſhop, refuſes to admit Le 
clerk, en pretence of lapſe, &c. it is requiſite in the writ 
to mention the recovery; and it is to be brought in the 
county where the refuſal was. F. V. B. 47. 7 Rep. Dyer 40 

In a guare non admiſit the plaintiff ſhall recover da- 
mages: And if plaintiff have judgment in a guare zmpe- 
dit, and a writ is awarded to the biſhop; if on this writ 
the biſhop makes a falſe return, plaintiff may have guare 
WP admifit againſt him, and have his damapes, Dyer 
260. | pd Ng: 
King Zdw, 1. preſented his clerk to a benefice in Tord. 
ſhire, and the archbiſhop of that province refuſed to ad- 
mit him; on which the King brought a quare non ad- 
miſit, and the Archbiſhop pleaded that che Pope had a long 
time before prowided for that church, as one having ſu- 
preme authority in that caſe, therefore he could not admit 


the King's clerk. It was adjudged, that for bis contempe 


* 


to execute the King's writ, the Archbiſhoprick ſhould be 
z %%% ̃ “/ 
If the biſhop refuſe the King's preſentee, and afterwards 
admit him, yet the King ſhall have guare non adniſi for 
the refuſal ; and ſo it is preſumed may a common perſon, 
New Nat. Br, 106, See Black. Com. 3 V. 20. 
Quare non permittit, Is mentioned as an ancient writ 
which lieth for one who hath a right to preſent to a 
church for a turn, againſt the proprietary. Fleta, lib. 5. 
cap. 6. ; | e 
Quarentine or Muarentaine, (2«arentina) Is a be- 
nefit allowed by law to the widow of a man dying ſeiſed 
of lands, whereby ſhe may challenge to continue in his 
capit.l meſſuage, or chief manſion-houſe, (not being a 
caflle) by the ſpace of forty days after his deceaſe, in or- 
der to the aſſignment of her dower, &c., And if the heir, 
or any other, eject her, ſhe may bring the writ .de guaren- 
tena habenda ; but the widow ſhall not have, meat, drink, 
Sc. tho! if there be no proviſion in the houſe, according 
to Fitzherbert, ſhe may kill things for her proviſion, 
Magna Charta, cap. 7. Bratt. lib. 2. cap. 40. F. NM. B. 
161. See Black. Com. 2 V. 135. | 
Quarentine, ls alſo the term of forry days wherein any 
perſons coming from foreign parts infected with the plague, 
are not permitted to land or come on ſhore, until ſo many 
days are expired. 9 Ann. cap. 2. 7 Geo, 1. cap. 3. 
1 Geo, 2. c. 17. See Plague and Black. Com. 4 V. 162. 
Nuarentine, Likewiſe ſignifies a quantity of ground, 
containing forty perches, Leg, Hen, 1. cap. 16. 
Nuare obſtruxit, Is a writ which lies for him, who, 
having a liberty to paſs thro? his neighbour's ground, 
cannot enjoy his right, becauſe the owner has ſo ob- 
ſtructed it.  Fleta, lib. 4. c. 26. 
Nuarel, {2uere/a, a. gquerendo, ] Extends not only to 
actions perſonal, but alſo to mixt, and the plaintiff in 


them is called guerens, and in moſt of the writs it is ſaid 


queritur ; ſo that if a man releaſe all quarrels, (a man's deed 
being taken moſt ſcrongly againſt himſelf) yet it 15 23 be- 
neficial as all actions, for by it all actions real and per- 
ſonal are releaſed. Co. lib. 8. 153. and Co. Lit. lib. 3. 
c. 8. ec. 511. ; | 

ps i HR in church oz church⸗xard. All affrays 
in a Church or church- yard, are eſteemed very he1n0u3 
offences, as being indignities to Him to whoſe 3 
thoſe places are conſecrated, therefore mere * 


2 


Q U E 


avords, which are neither an affray nor an offence in any | 


other place, are penal Here. For it is enacted by 5 & 6 
Edw. 6 c. 4. That if any perſon ſhall, by words only, 
quarrel, chide, or brawl, in a church or church-yard, 
the ordinary ſhall ſuſpend, him, if a layman, ab ingre/u 
ecclefie 3 and, if a clerk in orders, from the miniltration of 
his office during pleaſure. . And, if any perſon in ſuch 
church or church-yard proceed to ſmite or lay violent 
hands on another, he ſhall be excommunicated 2% fads ; 
or if he ſtrikes him bit a weapon, or draws any weapon 
evith intent to firike, he ſhall Sides excommunication (be- 
ing convicted by a jury) have one of his ears cut off; or, 


having no ears, .be branded with the letter F. in his check. 


Black. Com. 4 V. 145. | 
Nuartelois, Were upper garments with coats of arms 


quartered on them, the old habit of Exgliſb knights. 
Walfing. in uit. Ed. 2. 

Quarteriſari, To be quartered, or cut into four guar- 
ters in execution, Fecit decollari & membratim divie 
di, & quarterifari, & caput If gjus quarterias ad regni 
certas civitates tranſmitti juſſit. Artie. Richardi Scrope 
Archiep. Ebor. apud Angl. Sacr. par. 2. 266. 

Nuarterizatio, Is part of the puniſhment and execu— 
tion of a traitor, by dividing-his body into four quarters. 
See Quarteriſari. ; | 

Quarter⸗Seſlions, Is a general court held by the 
Juſtices of peace in every county, once every guarter of a 
year; originally erected only for maiters touching the breach 
of the peace, but now its power is greatly increaſed, and 
extends much farther by many ſtatutes. 

The holding theſe / Mont quarterly was firſt ordained by 
the 25 Ed. 3. Stat. 1. cap. 8. and the particular times are 
appointed by 36 Ed. 3. c. 12. See Juſtices of Peace. 

By ſtat, 2 Hen. 5. c. 4. they are appointed to be 
in the firſt week after Michaelmas day; the firſt week af- 
ter the Epiphany; the firſt week after the cloſe of Eafter ; 
and in the week after the tranſlation of Saint Thomas a 
| Becket, or the ſeventh of July. See Black. Com. 4. 
268. 

Nuarto die poſt, Is the fourth day incluſive after the 
return of the writ, and if the defendant makes his appear- 
ance on this day, it is ſufficient, Black, Com. 3 V. 
278. | 1 
uach QJuaſſare, (from the French word quaſſer, i. e. 
caſſum facere,) To overthrow or annul. Bracton, lib. 5. 
tract. 2. c. 3. uu. 4. As if the bailiff of a liberty return 
axy out of his franchiſe, the array ſhail be quathed. And 
Co. Litt. 156. An array returned by one who hath no fran- 
chiſe ſhall be quaſhed. | 

The court of B. R. hath power to guaſh orders of ſeſ- 
ſions, preſentments, indictments, c. Tho? this guaſh- 
ing is by favour of the court, and the court may leave the 
party to take advantage of the inſufficiency by plead- 
ing; as they generally do where an indidment is for an 
offence very prejudicial to the Commonwealth, as for per- 
Jury, Wc. 2 Lill Abr. 410. 2 Hawk. P. C. 258. 

The court will not guaſh an information; but there 
muſt be a demerrer to it, if it be inſufficient, 2 Lill. 
411. Vide Stat. 7 V. 3. c. 3. See Inaidment, Plea, 
and Black. Com. 3 V. 203. 4M. 315. 

Quaps. See Ports. 

Queen, (Lat. Regina. Sax. Cwen, i. e. Uxor, a wife, 
ſed protter excellentiam, the avife of the King) In our law 
is, either ſhe who holds the crown of this realm by right 
of blood, or who is married to the King; the firſt of 
which is called Queen Regnant, the laſt Queen Conſort : She 
who holdeth by blood is, in conſtruction of law, the ſame 
with the King, and has the like regal power in all re- 
ſpects; but the Queen Conſort is inferior to the King, and 


his ſubject. Staundf. Prerog. 10. 3 Ii. 7. 1 Marl. 


Parl. 2. cap. 1. 

To compaſs the death of or violate the Queen's perſon, 
Sc. is treaſon; and if ſhe conſents to the adulterer, it 
ſhall be treaſon ig her. 25 Ed. 3. fl. 5. c. 2. 3 Inft. 9. 

The Queen, as the King's wife, partakes of ſeveral 
trerogati ves above other women, vx. 8 

She is a public perſon, exempt from the King; and is 
capable of lands or tenements of the gift of the King, 
which no other feme covert is; ſhe is of ability, auithout 


| 


the King, is purchaſe, grant, and make leaſes; and may 
ſue and be ſued alone, in her own name oz/y, by præcipe, 
not by petition: She may have in herſelf the poſſeſſion of 
per/onal tbings during her life, ere. But both real and 
perſonal eſtate goes to the King after her death: if ſhe 
doth not in her life-time diſpoſe of them, or deviſe them 
by will. Co. Lit, 3, 31, 133. Finch 86. 1 Koll. Ar. 
"FF EN To 1 : 

Acts of parliament relating to her, need not be plead- 
ed; for the court muſt take notice of them, becauſe ſhe 
is a public perſon, 8 Rep. 28, Spa 

If a tenant of the Queen aliens a part of his tenancy 
to one, and another part to another; the Yuen may 
diſtrain in any one part for the whole, as the King may do. 
Wiod's Inft. 22. And in a guare impedit brought by 
the Queen, ſome ſay that plenurty is no plea; but ſee 2 
Inſt. 361. The Queen Jhall pay no toll, &c, Co, Lit. 
LES: | 

. By flatute, the late King might grant to his Queen 
out of the crown revenues, an annuity of 100,000/. fer 
annum, to commence after his death, and continue da- 
ring the Lucen's natural life, for ſupporting her royal dig- 
nity, Sc. Stat, 1 Geo 2. cap. 3. 752 Rk 

And his Mejeny conſtituted the Queen Regent of the 
kingdom, during his abſence abroad; to be capable of 
the office, without taking the oaths, or doing any 
act required. by law to qualify any other. 2 Geo. 2. 
c. 27. ä | 

Queen Dowager, No man may marry the Queen 
Dowager without licence from the King, on pain to for- 
feit his lands and goods : But if ſhe marry any of the no- 
bility, or under at degree, ſhe loſeth not her dignity; 
but by the name of Queen may maintain an action. Co, 
Lit. 18, 50, : | | 

T'he ſtatute 25 Ed. 3. ſt. 5. c. 2. making it treaſon to 
violate the Queen, extends not to a Queen Dowager, but 
the King's wife and companion: And a Queen Conſort and 
Queen Dowager ſhall be tried, in caſe of treaſon, by the 
peers. 2 Iiſt. 50. pd | i 

Queen⸗Gold, (Aurum Reginæ) Is a Royal duty or re- 
venue belonging to every Queen of England, during her 
marriage to the King, payable by perſons in this king- 
dom and Ireland, on divers grants of the King, by way of 
fine or oblation, c. being one full zenth part above 
the entire fines, on pardons, contracts, or agreements, 
which becomes a real debt to the Queen, by the name of 
Aurum Reginæ, upon the party's bare agreement with the 
King for his fine, and recording the fame, Lib. Nig. 
Scac. pag. 43. 12 Co. Rep. 21, 22. 

Que eſtate, Signikes a eftate; and is a ples, 
where a man intitling another to land, &c. ſaith that the 
ſame eſtate ſuch other had, he has from him: As for ex- 
ample, in a quare impedit, plaintiff alledges that two per- 
ſons were ſeiſed of lands, whereunto the advowſon in 


queſtion was appendant in fee, and did preſent to the 


church, and afterwards the church was void: Which eftate 
of the two perſons he hath now, by virtue whereof he pre- 
ſented, c. Broke 175. Co. Lit. 121. c 

A man cannot plead a gue eflate in an eſtate- tail, nor 
can it be pleaded in eſtates for life, or for years; a gu 
e/tate of a term may not be pleaded, by reaſon a term 
cannot be gained by difſeifin, as a fee may; but 
one may plead a gue e/tate in a term in another 
perſon, under whom he doth not claim, and be good; 
for he is not privy to the eſtate of the ranger, to 
know his title; 1 Rep. 46. 1 Lev. 190, 3 Lev. 19. 
Lutw.81. | 

A thing which lies in grant, cannot be claimed by a 
que eſtate, directly by itſelf ; yet it may be claimed as 
appurtenant to a manor, by gue eſiate in the manor. 1 
Mod.-232. 

A man may not preſcribe by a gue eſtate of a 
rent, advowion or toll; but he may of a manor, 
Sc, to which theſe are appendant. 2 Mod. 144 3 
Mod. 52. 

A perſon cannot plead a gue e/tate, without ſhew- 
ing the deed how he came by it. Cro. Fac. 673, 
This is in cafe of a rent in groſs or lands which can- 
not paſs from one man to another without deed. 


9 M Tenk. 
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Junk. Cent. 26. See 18 Vin. Abr. fo. 133. 140. Black, 
Com. ys 264. 9 

Que eſt eadem. See Quæ eſt eadem, Ie. 

Que eſt le meſme, (ügnifying verbatim, the ſame thing) 
Is a word of art, in actions of treſpaſs, Sc. for a direct 
Juſtification of the very ad complained of by plaintiff as a 
wrong. Mitch. 236, . 

Quem redditum reddat, Is a judicial writ which 
lies for him, to whom a rent-ſeck or rent-charge 
is granted, by fine levied in the King's court againſt 


the tenant of the land who refuſeth to attorn 
to him, thereby to cauſe to attorn, 0% Nat. 
Brev. 126. Jeſt. Symbol. par. 2. tit. Fines, ed. 
156 


Querela, An aQton preferred in any court of juſlice, 
in which the plaintiff was gzerens or complainant, and his 
brief complaint or declaration, was guerela, whence our 
guarrel againſt any perſon, 

Duietos e a querelis was to be exempted from the cuſ- 
tomary fees paid to the King or lord of a court, for the 
purchaſe of liberty to prefer ſuch an action. But more 
uſually to be exempted from fines and amercements, im- 
poſed for common treſpaſſes and faults. So King Henry 
II. to Bernard de S. Walery. — Terre ſue fiat quicte 
de omnibus placitis & querelis. exceptis murdredo & la- 


trocinio. Paroch Antiquit. pag. 123. See Kennet's 


Gloſſary. 3 
Nuerela cozam Rege & concilio difcutienda & 


ter minanda, Is a writ whereby one is called to juſ- 
tify a complaint of a treſpaſs made to the King 
himſelf, before the King and his council, Reg. 
Orig. 124. 

Querela freſcae foztiae. See Freſb Force, 

Queſt, /2uefa)E A queſt or inqueſt, inquiſi- 
tion or inquiry on the oaths of an impannelled jury. 
Coabell. N . 

Nueſtion, or Torture, See Black, Com. 4 V. 320. 

Queſtus. See Luaz/lus. | 

Queſtus eſt nobis, Is the form of a writ of au- 
ance, which by the laute of 13 Fdw. 1. c. 24, lies 
againſt him to whom the houſe or other thing which 
occaſions the mnuſance, is alienated, whereas, before the 

atute, this action lay only againſt him who firſt 
levied the thing to the annoyance of his neighbour. 
Convell, . | 

Quia Dominus remilit Curiam, writ of right, 
to ouſt the lord of his juriſdiction, is reſtrained by 
Magna Charta c. 24. Black. Com. 3 V 195. 

Quia emptozes, ſtatute of, ſee 16. 2/7. 91. 4M. 

19. 

, Quia imp2ovide, Seems to be a /uper/edeas grant- 
ed in behalf of a clerk of the Chancery ſued 
againſt the privilege of that court in the Common 
Pleas, and purſued to the exigent, or in many other 
caſes where a writ is erroneouſly ſued. See Dyer 33. 
1. 18. | 

Quick with Child, See Pregnancy. 

Quick⸗ſets, Damage ſuſtained by deſtroying, burn- 
ing or defacing them, ſhall be compenſated for by 
the inhabitants of the place, in the ſame manner as 
for dikes, Sc. overthrown in the night, is provided 
by 13 Ed. 1. /t. 1. c. 46. unleſs the offender ſhall 
be convicted in ſix months, 6 Geo. 1, c. 16. See 


Dikes I bod. 


Quid juris clamat Is a judicial writ iſſuing out of the 


record of the fine, which remaineth with the Cſtos Brevium 
of the Common Pleas, before it be engroſſed; and it lies 
for the grantee of a reverſion or remainder, when the par- 
ticular tenant will not attorn. Weſt. Symbel. part 2. tit, 
Fines, ſe. 118. Reg. Judic. 36, 57. See 18 Yin. Abr. 
I43- 

Aer the fine is ingroſſed, the cogniſee ſhall not have a 
quid juris clamat againſt tenant for life : But the courſe is, 
when he in reverſion, on the writ of covenant ſued 
againſt him, maketh recogniſance of the reverſion by 
fine, Cc. then on that the cogniſee may have this 
writ againſt tenant for life; and if he be ſick or 
not able to travel, a dedimus poteſtatem ſhall be 
granted to take his cognifance, and to certify the 


lame into C. 3. When, after plea pleaded, the te- 


3 


| nant may make attorney; and if Pa be 


pf Peers | djud 
attorn, a alſtrin as ad attornandum Ju ged to 
gainſt him, Er- New Nat. Br. . Warded a. 
to be obſolete and diſuſed, fince the gie. C. bene 
en 8 J. 9, 10. See Attornment, 185 4m, 
' uid p20 quo, Signifieth avhar F : 
uſed in the law, for the giving te ine and 3 
for another thing, being the mutual conf 1 Of value, 
performance of both parties to à contra, Kick. "i 
And as this is the confideration of ix F 184, 
binding contract or bargain: So that N and 
trary to it, is what the law calleth nudum TV na 
5 Rep. 83. Dyer 98. Pacum, 
| Nuietantia, / Acquietantia), See Acquittance | 

Muietare, To quit, acquit or diſcharge, or ſave h 
leſs. The common form in old deeds of Conati ** 
other conveyance. De prædictis nos c 2 on 
quietabimus difos, c. ö i noir; 

Nuiete clamare, Is to quit claim or renounce all 
ten{ions of right and title. e una vireata oo 
in M. Richardus & Aldreda remiſerunt & quite s erre 
ee, de ſe & heredibur, c. prædid. A. & herd 2 

ro hac remiſſione quieta clamatione id ee 
Brick, lib. 5. Me , r 

Quietus, (freed or acquitted) Is a wor 

of by the Cleik of 1 3 bb 
Eæcheguer, in their dilcharges given to Acceuntant 
uſually concluding with abinde recęſſat quirtus which 1 
called a quietus eſt: A gquietus eſt granted to the ſheriff 
will difcharge him of all accounts due to the Kin 
Stat, 21 Fac, 1. cap. 5. And theſe guietus's are 0 
tioned, in the acts of general pardon. 12 Car. 2. c. 11 
and 4 Car. 2. c. 21. . 

Quietus Redditus. See Quit- Rent. 

Quinquageſima Sundap, Is that we call SYrove. dy- 
day, and was ſo named, becauſe it is about the fiftiech 
day before Eaſter, | 

Quinque Poztus, The Cinque ports, which are, 1. 
Haſtings, 2. Romney, 3. Hythe, 4. Dower, and 5. Sand. 
wich, To the firlt, Vinchelſea and Rye belong, which 
are reckoned as part, or members of the Cinque ports, 
Cowell. See Cinque Ports. 

Nuinſieme, or Quinzime, / Decima Quinta) Is a 
French word, ſignifying a fifteenth; with us it is @ tax, fo 
called, becauſe it is raiſed after the f/teenth part of men's 
lands or goods, Anno 10 Rich. 2. cap. 1. and „ 

It is wel! known by the Eæchegner roll, what every 
town throughout Ezgland is to pay for a fifteenth, See 
Fifteenth, | 

Sometimes this word Quinſime or Quixxime, is uſed for 
the fifteenth day after any feaſt, as the Quinzime of ö.. 
John Baptiſt, Stat, 13 Ed. 1. inthe preamble. 

It is a miſtake that this was a tax of the #/7eenth part of 
all lands, for it was of the goods ozly, and it was firlt 
granted by the parliament 18 Ed. 1. wiz. Compotus quintæ 
decime Regi, anno 18. per archiepiſcopos, epiſcopos, abbates, 
priores, comites, barones, I omnes alios de Reg ns, de omnibus 
bonis ſuis mobilibus concęſſæ The city of London paid this 
year for the fifteenth, 28601, 135. 8 d. and the abbot of 
St. Edmunds 666 1. 135. 4d. which was by compoſitions, 
and thereupon had all his temporal goods, and the goods 
of his convent diſcharged of the fifteenth. 

The way of collecting it was, by two aſſeſſors ap- 
pointed in every county by the King; and they appointed 
twelve in every hundred, who made a true valuation of 
every man's perſonal eſtate, and then cauſed the fi/tcent 
part to be levied. Coabell. and ſee Black, Com. 1 V. 503. 

Nuintal, [2uintallus) A weight of lead, iron and 
common metals, uſually one hundred pounds, at fix {core 
per Cent. Cowell, 

Quintane, (2uintena) Was a Roman military ſport or 
exerciſe, by men on horſeback, formerly practiſed in this 
kingdom to try the agility of the country youth: It wa 
tilting at a mark made in the ſhape of a man to the navel, 
in his left hand having a ſhield, in his right a wooden 
ſword ; the whole made to turn round, fo that if it was 
ſtruck with the lance in any other part but full in the 
breaſt, it turned wth the force of the ſtroke, and ſtruck 
the horſeman with the ſword which it held in its right 


hand: This ſport is recorded by Matt. Paris, anne 1255: 
Quinto 


＋ 


to exal” uintus exactus, mentioned in ſtatute 
11 21 4 3.) * jaſt call of defendant, who is 
ſaed to outlawry, where, if he appear not, he is by the 
judgment of the coroners returned ou//atved; if a woman, 
waved. See Exigent, Outlawry, And Black, Com. 3. 
i. 4 Y. 319. X 
Re 15 — * an information is exhibited (or 
action proſecuted) againſt any perſon on a penal falute; 
at ſuit of the King and the party who is informer, where 
the penalty for breach of the ſtatute is to be divided be- 
tween them; and the party informer proſecutes for the 
King and himſelf. Finch 340. 
If the whole ſum is given by ſtatute to any perſon who 
will ſue for the ſame, the proſecutor may bring action 
1 tam, or ſue in his own name, &c, 2 Lil. Abr. 59. 
See Information, and Black. Com. 3 V. 160. 4 / 303. 
Nuit-claim, {2ureta clamantia 7 Ts a releaſe or ac- 
| quitting of a man, for any action which the releaſer hath, 
might, or may have againſt him. Alſo a quitting of one's 
claim or title. Bracton, lib. 5. tract. 5. c. 9. num. 6. 
lib. 4. tract. 6. c. 13. num. 1. 5 
Nuit-Rent, Quietus, Readditus, quaſi quit- rent) Is a 
certain ſmall rent, payable by the tenants of manors, in 
token of ſubjection, and by which the tenant goes ęuiet 
and free: In ancient records, it is called ewhite-rent; be- 
cauſe paid in ſilver money, to diſtinguiſh it from rent. corn, 
Sc. 2 Infl. 19. See Alba firma, Chięf- Rents, and Black. 
Com. 2 V. 42. 5 : 
Nuoad hoc, Is often uſed in law pleadings and ar- 
"Wi to ſignify, as to the thing named the law is ſo, 


Co : 
Nuod clerici beneficiati de cancellaria, Is a writ to 
exempt a clerk of the Chancery frow the contribution to- 


wards the proctors of the clergy in parliament, Reg. 


Orig. 261. g a 3 
DQuod clerici non eligantur in officio ballibi, &c. 


Is a writ which lies for a clerk, who, by reaſon of | 


ſome land he hath, is made, or about to be made bailiff, 
beadle, reeve, or ſome ſuch officer. See Clerico infra /a- 
cros, c. Reg. Orig. 187. and F. N. B. 261. : 

Quod cum, In indictments, &c. As 4. B. was in- 
dicted 2uod cum C. D. be had done ſuch a thing: And 
this being &y way of recital, and not poſitively, is not 
good. 2 Hawk. P. C. 227. 3 Salk. 188, 

Nuod ei defozceat, A writ for tenant in tail, tenant 
in dower, by the curteſy, or for term of life, having /o/f 
their lands by default, againſt him who recovers, or his 
heir. Reg. Orig. 171. Stat. Weſim. 2. c. 4. 

And 2uod ei deforceat may be brought againſt a ſtranger 
to the recovery; as if a man recover by default, and 
maketh a feoffment, this writ may be had againſt the 
 feaffee. 
feel a woman loſe by default, and taketh huſband, ſhe 
and her huſband ſhall have the 9zod ei deforceat, but 
where tenant in tail Joſeth by default, and dieth, his 
heirs ſhall not have a writ of Quod ei deforceat, but a for- 
nedon : And if huſbagd and wife loſe by default the land 
of the wife, which ſhe holdeth for term of life, and the 
huſband dieth, ſhe may not have this writ, for cut in vita 
is her remedy ; and when one bringeth 2aod ei deforceat, 
he counts that he was ſeiſed of the land in his deme/ne, as of 
freehold, or in tail, Cc. without ſhewing of whoſe gift 
he was ſeiſed; alſo he ought to alledge eplees in himſelf, 
and then defendant is to deny the right of plaintiff, 
Sc. and ſhew how that at another time he recovered the 
land againſt plaintiff, by formedon, or other action; 
and ſhall ſay in the end of his plea, Quod ipſe paratus eft 
ad manutenendum jus & titulum ſuum predit?, per donum, 
Se. unde petit judic. fc, New Nat. Br. 347, 349. : 

If tenant in tail, or ſuch other tenant, who hath a parti- 
eular eſtate, loſe by default, where he is not ſummoned, 
Ec. he may have either a Writ of diſceit, or Qued ei 
deforceat, Ibid. See 16 Vin. Abr. 145, 148. and Black. 
Com. 3 V. 193. 3 

Quod permittat, Is a writ which lieth againſt any 
perſon who etects a building, tho' on his own ground, ſo 
near to the bouſe of another, that it hangs over, or be- 
comes a zuſance to it. 2 Lill. Abr. 413. 

Formerly where a man built a wall, a houſe, or any 


thing which was a nuſance to the freehold of his neigh- 


botir, and afterwards died; in ſuch caſe he who received 
any damage thereby, ſued a Qued permittat againſt the 
heir of him who did the nuſance; and the form of it was 
Quod' permittat proſternere murum, c. 3 Nell. Abr. 44» 
The writ was given by the drat. Wet. 2. 

And at the Common law an af/i/e of nuſance did not lie 
againſt the alience of a wrong doer, for the purchaſer was 
to take the land in the ſame condition it was conveyed to 
him; but by the Statute of Weft. 2, c. 24. Damages may 
be renovered againſt the perſon who fold the land, if the 
nuſance be not abated on requeſt made to him, or again 
the perſon to aubem he /old it; though this doth not extend 
to the alienee of the alienee. 3 Nel/: 45. Latw. 1588. 
This writ is ſeldom brought, being turned into aQtion on 
the caſe, Vide Mſance. 
uod permittat lies alſo for the heir of him who is diſ- 
ſeiſed of his common of paſture, againſt the heir of the 
diſſeiſor, being dead. Terms de Ley. | 

And, according to Brote, this writ may be brought by 
him whoſe anceltor died ſeiſed of common of paſture, or 
other like thing annexed to his inheritance, againſt the de- 
forceor : If a man is diſturbed by any perſon in his com- 
mon of paſture, ſo that he cannot uſe it, he ſhall have a 
Quod permittat; ſo of a turbary, piſcary, fair, market, 


Oc. New Nat. Br. 272, 273, 275, 236. And a perſon 


may have a Quod permittat againſt a diſſeiſor, Ic. in the 
time of his predecefſir. 13 Ed. 1. c. 24, | 

The writ uod permittat, on a diſſeiſin of common of 
paſture, directed to the ſheriff; Commands A. that Jjuſt'y, 
&c. he permit B. to have common of paſture in, &c. which 
he ought to have, as it is ſaid; and unleſs he ſhall do it, 
&C. then ſummon, &c. | 

See Bro, hoc tit. Reg. Orig. fol. 155. 18 Yin. Abr: 
150. and Black, Com. 3 C. 240. 

Quod permittat pꝛoſternere. See Nod permittat, 
and Black. Com, 3 V. 221. | ES 

Quod perſona nec pzebendarif, ac. Is a writ which 
lies for ſpiritual perſons, who are diſtrained in their ſpi- 
ritual poſſeſſions, for payment of a feenth with the reſt 
of the pariſh, F. N. B. 176. 

Quo jure, Is a writ which lies for him who has land, 
wherein another challengeth common of pafture time out of 
mind: And is to compel him to ſhew by what title he 
challenges it. F. N. B. 128, and Britton more largely, 
c. 59. Reg. Orig. 156, 

This is now out of uſe, as, on the claimant's putting 
his cattle in, the owner may bring treſpaſs, when the 
claimant muſt by pleading itate his title, and on trial 
prove it, or ſubject himſelf to a verdict, wich damages, 

45 
Quo minus, Is a writ which lies for him who bath a 
grant of houſe-bate, and bay-boze in another man's woods, 
againſt the grantor, making ſuch waſte as the grantee 
cannot enjoy his grant. O4 Nat. Br. 148. and Kitchin 
178. | | 

"This writ alſo lies for the King's farmer in the Exche. 
quer, againſt him to whom he ſelleth any thing by way 
of bargain touching his farm, or againſt whom he hath any 
cauſe of per/onal action. Perkins, Grants, 5. For he 
ſuppoſeth by the vendee's detaining any due from him, 
he is made /e/5 liable to pay the King's rent. 

Formerly it was allowed only to ſuch perſons, as were 
tenants or debtors to the King; at this day the praftice is 
become general for the plaintiff to ſurmiſe that for the 
wrong which defendant doth him, he is If able to ſotisfy 
his debt to his Majeſty; which ſurmiſe gives juriſdiction 
to the court of Exchequer, to hear and determine the cauſe, 
Pract. Eæcheg. 225. | | | 

In this caſe a debtor hath a kind of prerogative remedy 
granted to him, ſuppoling that he is diſabled to pay the 
King. 0% Nat. Br. 148. Kitch. 178. Finch 66. 

If a privileged perſon of the Excheguer court ſue out a 
Quo minus in any action in which the King is party, the 
ſheriff in execution thereof may, after requeſt to open 
doors, break them open, &c. Prack. Holic. 194. and 
5 Co. 91. See B/ack. Com. An 

Quozum, (Lat.) Often occurs in our. ſtatutes, and 
commiſ/icns both of the peace and others, but particularly 
in commiſſions to juſtices of the peace; and a Juſtice of 
the quorum is ſo called, from the words in the commiſhan, 

| quorum 
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& . euerm A. B. unum eſſe volumus: As where a commiſſion Loet, and alledging fart er quod uſurpav Ji | 
N Y is directed to five oh whereof A. B. and C. D. to be | aliqua conceſſione, Ee. r 1 rw re fi iy 
1 8 two: In this caſe A. B. and C. D. are ſaid to be of the | and it was objefted that this was no good N oat 
1 3 guorum, and the reſt cannot proceed without them, They | anſwer to Quo Warrants is either to claim o Pet. 
3 $ are uiually perſons of greater quality or eſtates than the | but the better opinion was, that by this plea def alm; 
Wn. common commitlioners. 3 Hen. 7. c. 3. 32 Hen. 8. | had anſwered the uſurpation, though it did not "2654 
"219 F c. 43. It is uſual now to make almoſt every one (two or | what title he claimed. Goab, g1, ur 
13 th:ce excepted) of the gaorum. See Black, Com. 1 /, In Que Warranto for uſing a fair and marker. and tak 
bs „ 351. 7 | | toll, iſſue was taken, whether they had toll b teſ : 
143. Quozum nomina, Ia the reign of Hex. 6. the King's | tion, or not; and it was found they had; it eh 5550 
* IJ collectors, and other accountants, were much perplexed | in arreft of judgment, that here was a Ke ory 
_ 25 in pafling their accounts, by new extorted fees, and | becauſe there was no iſſue as to the other liberties 5755 
1 forced to procure a then late invented writ of gueram no- | ed: but it was held, they were tov ſoon to make 5 
1 mina, for allowing and ſuing out their gaietus at their | jeftion, and that there can be no diſcontinuance 9 5 
1 - 3 own charge, without allowance of the King. Cron. the King before Jud, ment ; for, by virtue of his 5 np 
* 2 Angl. | tive, the Attorney Gederat may proceed to ike Ie 
5 Quota, A tax to be levied in an equal manner, Chart, | the reſt, or may enter a nolle projequi ; but if he wilſon 
1 Rich 2. | proceed, the court may make a rule on him 2 e. . 
1 Quo UWarranto, Is a writ which lies againſt any per- Jum, and then there may be a ſpecial entry made of 1 
38 5 ſon or corporation, that uſurps any franchiſe or liberty | Hardres 504. 3 Nel/, Abr. 43. : 
. 5 f | againſt the King, ewithout good title; and is brought againſt A motion was made for an information in nature of a 
1 | the uſurpers o ſhew by what right and title they hold or | Que Warranto, apainſt a mayor and aldermen, to few 
_ claim ſuch franchiſe or liberty: It alſo lies for miſ-uſer, | by what authority they ad mitted perſons to be freemen of 
5 or non-uſer of privileges granted; and by Bracton it may | the corporation, who did not inhabit in the borough: 
1 be brought againſt one who intrudes himſelf as heir into | The motion was ſaid to be in behalf of the freemen who 
_ | land, &c, Old Nat. Br. 149. Finch 322. 2 Inſt. | by this means were encroached on; and an ioformaticn 
434 279. | | was granted, there being no other way to try it, nor to 
5 The ſtatute of % Warranto is the 18 Ed. 1. l. 2. | redreſs the parties concerned. 1 Salk. 374. 
5 which is commented on 2 aft. 494, 495, &c. Duo Warranto Information may be brought againſt 2 
1 The Attorney General may exhibit a Que Warrant in | perſon voting in the election of a mayor, or other chief 
{864 the Crown-Office againſt any particular perſon, body po- magiſtrate of a corporation, who hath no right to do it 
1% . litic or corporate, who claim or uſe any franchiſes, pri- | on affidavit made that defendant voted in ſuch an the. 
20 123 | vileges or liberties, not having a legal grant or preſcrip- | tion, and that the deponent (the proſecutor) believes he 
Ta 70 | | tion for the ſame; and compel them by proceſs to appear in | had no right to do it, Ec, | 
wo the Crown- Office; and few cauſe or ſet forth by way of Aud by ſtatute g 4rr. c. 20. If any perſon uſurp, in- 
WO pleading what title they have to the privileges claimed, | trude into, or unlawfully hold or execute the office of a 
5 WW and the iſſue ſhall be joined and tried thereon by ni privs, | mayor, bailiff, or other office, the proper officer of the 
5 | or the plea be determined by the judges on demurrer, as | court of King's Bench, &c. may exhibit informations in 
5 | / in other caſes: But though on demurrer, &c. the queſ- | the nature of a 2uo Warrant, at the relation of any per- 
i 8 tion be determined for defendant, yet he has no colts al- | ſon deſiring to proſecute, who ſhall be mentioned therein 
1 lowed; if againſt him, he muſt be fined for the uſurpation, | to be the relator againſt ſuch uſurper, and proceed as 
3. and pay large coſts to the proſecutor, Inſtit. Legal. 147, | uſual; and if the right of divers perſons may properly 
_ ms | 148, 157. | | be determined in one information, one information ſhall 
_ But this is altered by ſtatute 9 Aun. c. 20. It has been | ſerve, and defendants ſhall appear and plead as of the 
3 adjudged, that the ſtatute 4 & 5 V. 8 M. c. 18. by | ſame term, the information is filed, unleſs the court give 
1 which informations in the Crown-Office are not to be filed | further time; and the proſecutor ſhall proceed with all 
without expreſs erders in open court, c. being a remedial | convenient ſpeed: And if defendants be found guilty of an 
E law, extends to informations in the nature of a 2uo War- | uſurpation, fc. the courts may as well give judgment of 
ranto, which always ſuppoſe the uſurpation of ſome fran- | oufer, as fine defendants; and alſo give judgment that 
chiſe; and it is the general practice not to make ſuch an | the relator recover coſts; If judgment be given againſt 
order for an information, without firſt making a rule on | relator, defendants ſhall have coſts to be levied by Ca. 
the perſon complained of to pew cauſe to the contrary ; and | Sa. Fi. fa. &c. 
this rule is grounded on an affidavit of the offence, c. In a uo Warrants, judgment is final, becauſe that 1s 
and if the perſon on whom the rule is made and perſonally |- a writ of right; but judgment on information, in nature 
ſerved, do not at the day given ſatisfy the court by afi- | of a 2 Warrants, is not concluſive; the proceedings in 
; davit, that there is no reaſonable cauſe for the proſecution, | one are ſummons, and judgment that the liberties be 
the court generally grants the information; and on ſpecial | ſeized, if defendant doth not appear; but in the other the 
f circumſtances, will grant it againſt thoſe who cannot be | proceſs is a wenire facias and diftringas, Sid. 86, Kel. 
A perſonally ſerved with ſuch rule; as if they purpoſely ab- | 139, &c. 3 Nell. Abr. 43. | 
1 ſent themſelves, c. but if the party on whom ſuch a rule Upon 240 Warranto, when liberties are ſeized quou/que, 
1 is made, ſheau to the court a reaſonable cauſe againſt ſuch | c. and they do not replevy them, the courſe is, that 
1 proſecution; as againſt a Q Warranto information, that | judgment final be given, % they plead within ſuch 4 
1 bis right in the franchiſe in queſtion hath been already deter- time. Comberbach 18, 19. : 
1-30 mined on a mandamus; or been acquieſced in many years; Wherever judgment is given for the King on a 9.9 
3 or that it depends on the right of others which hath not | Varranto, for liberties uſurped, the judgment 1s Quo 
tt. been tried; or that the franchiſe no way concerns the | extinguatur, and that the uſurpers /:bertares, te, nulla 
ws : public, but is wholly of private nature, &c. the court | renus intromittant; and in ſuch caſe the writ mult be | 
4 * will not generally grant the information. 2 Haw. P. C. | brought againſt particular perſons: But where the oo 
25 # 262, 203. 1] Warrant is for a liberty claimed by a corporation, thery 
IE! f ; A 2uo Warranto was brought for vexation, on forty- | it is to be brought againſt the body politic; and the liber, 
WE: eight points; and the court, on motion, ordered the pro- | ties may be ſeized, but the corporation Aill ſubſiſts, oa 
1 ſecutor ſhould wave that 2e Warranto, and bring a new | is not diſſolved without cauſe of forfeiture. 4 Add. 
3 one, and therein inſiſt only on three points; but that he | 52, 58. | : 
_ 8808 might proceed to trial on his new Ae Warranto, in ſuch A judgment of ſeizure cannot be proper where a thing 
Ws time as ke might have done upon the old. 2 Lil. Afr, | is diſſolved: And the judgment in the Quo 8 
2 1 414. againſt the city of London, ſeems contradictory, for the 
4; A 2uo Warrants requires to know of defendant by what | firſt part of it is, quod libertates & franchifie cavruntur 
1 authority he claims the liberties, and charges him with | /ci/anter in manus Regis ; and the latter part of it +, nay 
+ 5 | the wrongful uſurpation of them: In a Duo Warranto to | capiantur ad ſatisfaciend Domino Hg! ce fine Ju of? * 2 
15 j ſhew by what authority a perſon claimed to have a Court | pation? libertat', Cc. And the corporation was not t - 
l 74 7 
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by diſſolved; for it implied that they were not extin- 
uiſned. Jbid. | ö : 

It has been obſerved, that frequent and violent proſe- 
cutions on Quo Warrante's, in behalf of the crown, have 
been fatal to both King and people. i 

An information in the nature of a Ou Warranto, lies 
for acting as a truſtee, under an act of parliament, with- 
out due appointment. 1 Strange 299. Againſt one for 
uſurping the office of Steward of a court-leet. 51d. 621. 
For erecting a new office. 2 Strange 836. For the office 
of conſtable. 1bid. 1213. For a ferry. 1bid, 1161. 
Bat not for erecting a warren. 1 Strange 637, Nor for 
the office of churchwarden. 1bid. 1196. | 


R. 


Achetum, (from the Fr. acheter, 1. e. redimere) 
R The compenſation or redemption of a thief, — 


Nullus capiat rachetum de latrocinio. 1 Stat. Rob. K. 
Scot, c. 9. | i 

Rack, An engine to extort confz/jon from delinquents, 
but utterly unknown to the law of England. See Black. 
Com. 4. 329. | 

Back-Rent, Is the full yearly value of the land let by 
leaſe, payable by tenant for life or years, &c, Wood“ 
Infl, 185. 

Back-Uintage, A ſecond vintage, or voyage made 
by our merchants for Racked Wines, i. e. Wines drawn 
from the lees, Srat, 32 Hen. 8. c. 14. 

Bageman, Is a ſtatute of juſtices aſſigned by Ed. 1. 
and his counſel, to hear and determine all complaints of 
injuries done throughout the realm, within the five 
years next before Michaelmas, in the fourth year of his 
reign. N 
Baglozia, A word mentioned in the charter of Ew. 
III. whereby he made his eldeſt ſon Edward Prince of 
Wales, in parliament at Weftminfler the ſeventeenth year 
of his reign, recited by Selden in his Titles of Honour, 
597. Cum foreflis, parcis, chaſeis, boſcis, waremis, 
hundredis, comotis, ragloriis, ringeldits, ewodewarais, con- 
flabulariis, ballivis, Cc. Davis in his Dictionary ſays, 
that rhaglaæ among the Welſb ſignifies ſengſchallus, ſur- 
rogatus, præpoſitus. 

Baglozius, A ſteward. Seiden, tit. of Honour, 597. 
Cum hundredis commotis, ragloriis, rengeldis, &c. 

Ragman's Roll, Re#ius Ragimund's Roll, ſo called 
from one Ragimund a legate in Scotland, who, calling be- 
fore him all the beneficed clergymen in that kingdom, 
cauſed them on oath to give in the true value of their 
benefices; according to which they were afterwards 
taxed by the court of Rome: And this roll, among other 
records, being taken from the Scots by Ed. 1. was re- 
delivered to them in the beginning of the reign of 
i Ed. 3. : 

Sir Richard Baker ſaith, That Ed. 3. ſurrendered, by 

charter, all his right of ſovereignty to the Kingdom of 
Scotland, and reftored divers inſtruments of their former 
homages and fealties, with the famous evidence called 
Ragman's Roll. Bak. Chron. 127. 

Ban, (a Saxon word) Signifies aperta rapina, open or 
public theft. Lamb. Archai. 125. defines it thus, Ran 
dicitur aperta rapina, que negari non poteſt. | 

In the Saxon laws of Canute, cap. 5 8. Si in profectione 
militari ran commiſerit, pro facti ratione emendato, Howeden 
in the latter part of Henry II. ſpeaking of ſome things, 
which Villiam the Conqueror amended in the laws of 
England, ſaith, Decretam eft etiam ibi, ut fi Francigena 
appellaverit Anglicum de perjurio aut murdro, furto, homi- 
cidio, ran guod dicunt apertam rapinam que negari non po- 
teſt, Anglicus ſe defendet, per quod melius voluerit, aut ju- 
dicio ferri aut duello. We ſtill ſay, when a man takes 
away the goods of another by violence, he hath taken all 
he could rap and ran. Rap ſrom rapio, to ſnatch. 
Cowell, 

Bange, From the French ranger, to order, diſpoſe of 
of, "It is uſed in the Foreſ Laws, both as a verb, as to 
ange, and a ſubſtantive as to make range. Charta de | 


ing as much as à hundred, and oftentimes contains in it 


# 


++ 


| Foreſta, cap. 6. To range alſo, fignifies to wander and 


ſtray about. . bs 

Banger, Is a ſworn officer of the foreſt, of which 
there are twelve. Id. c. 7. whoſe authority is in part 
deſcribed by his oath ſet down by Mazwoed, part. 1. 50. 


but more particularly part. 2. cap. 20. aum. 15, 16, 17. 


His office chiefly conſiſts in three points, To walk daily 
through his charge, to ſee, hear and inquire, of treſpaſſes 
in his bailiwick; To drive the beaſts of the foreſt both 
of venary and chaſe out of the deafforeſted into the fo- 
reſted lands: And to preſent all treſpaſfes of the foreſt 
at the next court holden for the foreſt, 

This ranger is made by the King's letters patent, and 
hath a fee of twenty or thirty pounds paid yearly out of 
the Exchequer, and certain fee-deer. Rangeator Foreſt 
de whittlewood. Pat. 14 R. 2. m. 3. 80 

Banſome, (Fr. Rancor, i. e. Redemptio) Is properly 
the ſum paid for redeeming a captive or priſoner of war; 
and ſometimes taken in our law for a ſum of money paid 


for pardoning ſome great offence, and ſetting the offender 


at liberty who was under impriſonment. Stat. 1 H. 4. 
c. 7. 11 H. 6. c. 11. 5 

Fine and Ranſom go together, and ſome writers tell us, 
that they are the ſame; but others ſay, that the offender 
ought to be firſt impriſoned, and then delivered or ran- 


Jomed in conſideratioa of a fine. Co. Lit, 127. Dali. 


203. | 
Ranſom differs from Amerciament, being a redemption 
of a corporal puniſhment due to any crime. Lamb. Eiren. 
556. 

A ſhip was taken by the French; the maſter (having a 
ſhare in her) ranſomed her for 1800/7. and was taken to 
France as an hoſtage for this money. The ranſom money 
muff be raiſed out of the profits, notwithſtanding any 
former mortgage of the ſhip ; for if there was a precedent 
mortgage, what would become of that ſecurity, if the ſhip 
had not been redeemed? After the ſhip was redeemed, 
ſhe performed her intended voyage, and the freight mo- 
ney received after redemption was the firſt profits ariſing, 


and out of them the ranſom money is to be ſatisfied ; the 


inſurers always pay a part of the ranſom money. 2 Eg. 
o. | 

Bape, /Rapus vel Raja) Is part of a county, ſignify- 
more hundreds than one. 

Suffex is divided into fix Rapes only, wiz. The Rape © 
Chicheſter, Arundel, Bramber, Lewis, Pavenſey, and Haſt- 
ings; every of which, beſides hundreds, hath a callle, 
river, and foreſt belonging to it. Camb. Britann. 225, 
229. Theſe Rapes are incident to the county of Suſſex; 
as Lathes are to Kent; and Wapentates to Yorkſhire, &c. 
See Rape of Women, poft. 

Rape of the Fozeſt, / Raptus Forefle) Treſpaſs com- 
mitted in the foreſt by violence; and is reckoned among 
thoſe crimes, whoſe cogniſance belonged only to the 
King. Inter delifta numeratur, quorum cognitio ad uni- 
cum regem ſpectat. Leg. Hen. 1. c. 10. 

Bape of Women, Is an un/awful and carnal knowledge 
of a woman, by force, and AGAINST HER WILL: A 
raviſbment of the body, and violent deflouring her; which 
is felony by the Common and Statute law. Co. Lit. 190, 
The word Rapuit is ſo appropriated by law to this offence, 
that it cannot be expreſſed by any other; even the words 
Carnaliter Cognovit, Ic. without it, will not be ſufficient, 
Co. Lit. 124. 2 Inf. 180. 

There muſt be penetration and emiſſion, to make this 
crime; and it is ſaid emiſſion may be evidence prima facie 
of penetration, though not fu/{ evidence: If there be no 
penetration and emiſſion, an attempt to raviſh a woman, 
though it be never ſo outrageous, will be an aſſault only, 


1 Hawk. P. C. 108. 


It was a queſtion before 18 Flix. c. 7. whether a raps 


could be committed on the body of a child of the age of 


fix or /even years; and a perſon being indicted for the 


rape of a girl of ſeven years old, although he was found 


| guilty, the. court doubted, whether a child of that age 


could be raviſhed; if ſhe had been nine years old ſhe 

might, for at that age ſoe may be endowed, Dyer 304, 
By the ſtatute 18 E/:z. c. 7. J. 4. whoever ſhall cars 
nally know and abuſe any woman child ander the age of 
| 9g N ten 
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tes years, he ſhall ſuffer as a felon, without benefit of 


clergy: And on an indictment for this offence, it is no 
way way material whether ſuch child conſented or were 
forced; but it muſt be proved that the offender entered ber 
body, Sc. Cro. Car. 332. Dalt. 393. | 

It is no excule or mitigation of the crime, that the wo- 
man at /aft yielded to the violence, and conſented either 
after the fact or before, if ſuch conſent was forced by fear 
of death or dureſs; or that ſhe was a common ſtrumpet, 
for ſhe is ſtill under the protection of the law, and. may 
be forced: But it was anciently held to be no rape to force 
a man's own concubine; and it is ſaid by ſome to be 
evidence of a woman's conſent, that ſhe was a common 
whore, 1 Hawk. 108. Co. Lit. 123. 

Alſo formerly it was adjudged not to be a rape to force 
a woman, who conceived at the time; becauſe if fbe had 


not conſented, ſhe could not have conceived: Though this 


opinion hath been ſince queſtioned, by reaſon rhe previous 
violence is no way extenuated by ſuch a ſubſequent conſent 3 


aud if it were neceſſary to ſhew the woman did not con- 


ceive, to make the crime, the offender could not be tried 
till ſuch time as it might appear whether ſhe did or not 
2 [nft. 190. | | 

The ſooner complaint is made of a rape, the better: 
In Scotland it ought to be complained of the /ame day or 
night it is committed; and our law mentions forty days: 
It is a firong preſumption againſt a woman, that ſhe made no 
complaint in a reaſonable time after the fact. Co. Lit. 123. 
7 Iuſt. 59. H. P. C. 117. 

On a bill of conſpiracy, Oc. where defendant did not 
indict plaintiff for a rape, in a ſhort time after the injury 
ſuppoſed to be done, but concealed it for balf a year, 
and then would have preferred an indictment againſt 
him; this was re/olved to be malicious, and that there 
not being Recens preſecutio argued a conſent, 3 Ne 
Abr. 45. | 

A woman raviſhed may proſecute and be a witneſs in 
her own cauſe. 3 Rep. 37. Vet a woman's poſitive oath 
of a rape, without concurring circumſtances, is ſeldom 
credited: If a man can prove himſelf to be in another place, 
or in other company, at the tine ſhe charges him wich 


the fact, hit will overthrow her oath; ſo if ſhe is aorong 


in the deſcription of the place, or ſwears the fact to be 
committed in a place awhereto it was imfo//ible the man 
could have acceſs at that time; as if the room was 
locked up, and the key in the cuſtody of another perſon, 
c. 
Aiders and abettors in committing a rape, may be in- 
dicted as principal felons, whether men or women; and 


Lord Aualey was indicted and executed as à principal, for 


affilting his ſervant to raviſh his own wife, who was ad- 
mitted a witneſs againk him, Dalt, 107. State Trials, 
Vol. 1 p. 265. | | 

By Hale Ch. J. A party raviſhed may give evidence on 
oath; but the credibility of her teſtimony, and how far 
ſhe is to be believed, muft be left to the jury, being more 
or leſs credible according to the circumitances of fact, 
and figns of the injury, which are many; and though a 
rape is a molt deteſtable crime, it is an accu/ation eaſily 
made, and hard to be proved, but harder to be defended 
by the man accuſed, although. ever ſo innocent: And 
there are ſeveral inſtances of rafes fully proved, but have 
after been diſcovered to be malicious contrivances. 1 
Hale's Hift. P. C. 635, 636. 


Of old time, rape was felony, and puniſhed with death; 


eſpecially if the party raviſhed were a virgin, unleis ſuch 
virgin would accept of the offender for her huſbaud, in 


which caſe ſhe might ſave his life; by marrying him; 


for if ſhe demanded him for her huſband before judgment 
paſſed, he eſcaped puniſhment; but by the flat. Veſim. 2. 
her election is taken away: Afterwards it was looked on 
as a great miſdemeanor only, and not felony, but puniſh- 
ed, by loſs of eyes and privy members; and by the ſta- 
tute of Yefim. 1. 3 Ed. 1. c. 13. it was reduced to 
treſpaſs, ſubjecting the offender to two years impriſon- 
ment, and a fine at the King's will: But the flatute 
Wi}im. 2. c. 34. made it felony again; and it is excluded 
from the benefit of the clergy, by 18 Eliz. c. 7, Rape 
was excepted out of the general pardon, 2 . & M. 
c. 10, fc. See Appeal of Rafe, And Black, Com. 4 C. 
210. And ſee 1 Halr's P. C. 633, 635, 620. 

1 


| 


A 


All who are preſent, and actually aft 
mit a rape, may be indicted as 1 offend 
ther men or women. 1 Hawk. 18. 


Bapine, / Rapina) To take a thing jn g.; 
the owner's will, is properly theft; A ef 2595 Ipainſt 
or by violence, is rapine. 14 Car. 2. .. 22, a 12 
2. c. 3. See Black. Com. 4 J. 241. 5 nd 18 Car. 


 Baptu heredis, Is a writ for taking aw : 
ing in /ecage; of which there are e * 
heir is married, the other when he is not y ſee BR 7 * 
163. e 

Baſe, (Raſeria Seems to have been 
corn now diſuſed. Toll all be laben by the 
by the heap or cantel. Ordinance for bak 
Or. Co 4. : 


Baſure of a deed, ſo as to alter it in a N 
awuithout conſent of the parte bound by it, & wilt ee 
the ſame void, and if it be raiſed in the date after a 
livery, it is ſaid it goes through the whole, 5 Re 4 
119. | m 80 
Raſure, &c. is moſt ſuſpicious, when it is in a deed 
poll, that there is but one part of the deed, and it makes 
to the advantage of him to whom made. And where 2 
deed by raſure, addition, or alteration becomes no deed 
the Cefendant may plead non ef fadtum. Ibid, See Black, | 
Com. 2 V. 308. IE i, 

Bate, A valuation of every man's eſtate; or the a 
pointing and ſetting down how much every one ſhal] pay, 


to Com. 
ie, Whe.. 


Orig. 


2 meaſure of 
raſe, and nat 
ers, brewers, 


or be charged with to any tax, Stat. 43 Ed. 2. 


Bate-Tithe, Is when any ſheep or other cattle are 
kept in a pariih for leſs time than a year, the owner mutt 
pay tithe for them pro Rata, according to the cuſtom or 
the place. F. N. B 51. 

Batification, / Rarzificatio) A ratifying or confirming 
It is particularly uſed for the confirmation of a clerk in a 
prebend, Fc, formerly conferred on him by the biſhop, 
where the right of patronage is doubted or ſuppoſed to be 
in the King. Reg. Orig. 304. Woh 

Batihabitio, Confirmation, agreement, conſent, See 
18 Vin. Abr. 156. | | 0 8 

Ratio, Properly ſignifies reaſon ; but we take it moſily 
for an account, as reddere rationem, to give an account, 
and ſo it is frequently uſed. According to ſome it is 2 
cauſe, or give judgment therein; and ponere ad rationem, 
is to cite one to appear in judgment. Walſing. 88. 

Bationabilibus diviſio, Is a writ which lies where 
two lords, in divers towns, have ſeigniories joining to- 
gether, for him who findeth his waſte by little and lict!z 
to have been encroached on, againſt the other who hath 
encroached, thereby to redtify their bounds; in whicn 
re ſpect Fitzherbert calls it in its own nature a orit of 
right, The Old Nat. Breu. ſays, That this is a kind of | 
Juſticies, and may be removed by a pore out of the county 
to the Common Bench, See the form and uſe in 
F. N. B. 128. and Reg Orig. 157. The Civilians call 
this Judicium finium regendorum. | 

Bationabile Eſtoverium, Was alimony heretofore 
ſo called. Ret. 7 H. z. 

| Bationabili parte, A writ of right for lands, Cc. See 
Recto de Rationabili parte. And Black. Com, 3 V 194- 

Batioaabili parte Bonozum, Is a writ which lies fora 
wife, after the death of her hutband, againſt the executor: 
of the huſhand denying her the third part of his goocs 
after ceb:s and fun-ral charges paid. F. N. B. 222. 

It appears by Glamwile, that by the Common law of 


England, the goods of the deceaſed (his debts {irit paid) 


ſhall be divided into three parts; one for the wife, a6- 
other for his children, and the third to the execu:0's: 
And this writ may be brought by the children, as well as 
the wife. Rep. Orig. 142. 

But it 8 to 4.4 1180 only where the cuſtom of 5 
country ſerves for it; and the writs in the regiſter reheaiſe 
the culloms of the counties, c. New Nat. Br. 279 
271. 1 
1 to children bringing this writ, their marriage!“ 2 
advancement, if the father's goods be not gwen a 
life-time ; but where a child is advanced by che 48 
this writ will not lie. Bie, See 1g Ni. Air. 159; * 


Black, Com. 2 V. 492. Rationale, 


1 "& & © 


Rationale, Was the ſame with pallium: It was worn conies, dove- houſes, or fiſh in ponds ; or any houſe, bars, 
by the high prieſt of the old law, as a ſign of the greateſt | mills or bays; or to burn ſtacks of corn; or abate rents, 
rfection, and by the pope and biſhops as a token of the | or prices of victuals, Cc. Stat. 1 Mar. cap. 12. 1 Ed, 
higheſt virtue, gue gratia & ratione perficitur, hence it is | 6, See A/jembly unlawful. And 3 & 4 Ed. 6. c. 5. 1 
called rationale, | ; Mar. ft. 2. c. 12. 1 El. c. 16. & 1 Geo. I. e. 5. 
Raviſhment, (Fr. Raviſſement, 1. e. Direptio, raptio) | Rebutter, (from the Fr. bouter, i. e. repellire; to put 
Signifies an unlawful taking away either a woman, or an | back or bar) Is the anſwer of defendant to plaintiff's 
heir in ward; ſometimes it is uſed in the ſame ſenſe with | /arrejoinder : And plaintiff's anſwer to the rebutter is call- 10 8 
rape. 25 SC 8 ed a ſurrebutter; but it is very rare the parties go ſo far lh! 
Bavichment de gard, A writ which lay for the guar- | in pleading. Prad. Attors, edit. 1. 86. | 
dian by knight's ſervice, or in ſocage, againſt a perſon Rebutter is alſo where a man by deed or fine grants ta 
who took from him the body of his ward. F. N. B. warranty any land or hercditament to another; and the 
140. ; 5 perſon making the warranty or his heir, ſues him to whom 
By 12 Car. 2. c. 24. this writ is taken away, as to | the warranty is made, or his heir or aſſignee, for the ſame 
lands, beld by knights-ſervice, Se. but not where there is thing z if he who is fo ſued, plead the deeed or fine with 
guardian in ſocage, or appointed by will. ; warran'y, and pray judgment if the plaintiff ſhall be 
Tne Mayor and Aldermen and Chamberlain of London, | received to demand the thing which he ought to warrant 
who have the cuſtody of orphans, if they commit any or- | to the party, againſt the warranty in the deed, Ge. this is 
han to another, he ſhall have a writ of raviſbment of | called a rebutter, Terms de Ley. And if I granc to a 
ward againſt him who taketh the ward out of his poſſeſ- | tenant to hold without impeachment of waſte, and after- 
ſion. New Nat. Br. 317. wards implead him for waſte done, he may debar me of 
Bap, A word appropriated to cloth never coloured or | this action by ſhewing my grant; which is rebutter. | 10 
dyed. Stat 17 R. 2. cap. 3. 11 H. 4. cap. 6. and 1 R. Co. Entr. 284. Co. Litt. 365, See Black. Com. 3 V. ht! 
tap. 8. 310. | 
' Reaffozeſted, Is where a foreſt which had been 9i/af- Becaption, ( Recaptio) Signifies the taking a ſceond di/- 
firefted is again made foreſt; as the foreſt of Dean is by | rre/5 of one formerly diſtrained, during the plea grounded 
Stat. 20 Car. 2. e. 3. 3 on the former diſtreſs; and it is a writ to recover damages 
Realty, Is an abſtract of real, as diſtinguiſhed from | for him whoſe goods being diſtrained for rent, or ſervice, 
Oc. are diſtrained again for the ſame cauſe, pending the 
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perſonaliy. : i 
Reaſon, Is the very life of law); and what is contrary | plea in the country- court, or before the juſtices. F. N. B Hi 
to it is unlawful, | f 71, 72. Stat. 47 Ed. 3. c. 7. 9 
When the reaſon of the law once ceaſes, the law itſelf And a recaption lies where the lord diſtrains other cattle 1 
generally ceaſes; becauſe reaſon is the foundation of all | of the tenant than he firſt diſtrai'ned, as well as if he had I 
our laws. Co. Lit. 97, 183. ; diſtrained the ſame cattle again, F it be for one and the ql 
If maxims of law admit of any difference, thoſe are to | /ame cauſe; but 19 Ed. 3. ifſue was taken whether the 1 
be preferred which carry with them the more perfect and | cattle were other cattle of the plaintiff, &c, New Nat. | þ : 
excellent reaſon. Ibid. Sce Black, Com. 1 V. 70. Br. 161. | . Wl 
Reaſonable aid, Was a duty claimed by the lord of | If the lord diftrain the cattle of a ſtranger for the ſame + 1 
the fee of his tenants holding by knights ſervice, to marry | rent, and not his cattle who was firſt diſtrained ; neither 1 
his daughter, c. Stat. Weſim. 2. c. 24. See the Stat. | the ſtranger, nor the party firſt diſtrained, ſhall have the 1 
12 Car. 2. c. 24. | I writ of recaption: And if the lord diſtrain for rent or ſer- _ wh 
Reaſonable part. See Black, Com. 2 V. 492, 516. | vice, and afterwards the lord's bailiff takes a diſtreſs on 1 
4 J. 401, 417. the ſame tenant for the ſame rent or ſervice, pending the el 
Reattachment, ( Reattachiamentum) Is a ſecond attach- | plea; the tenant ſhall not have a recajtion againſt the lord, 19 i 
ment of him who was formerly attached and diſmiſſed the | or againſt the bailiff, altho' the bailiff maketh cogniſance ly 
court without day, by the not coming of the juſtices, or | in right of the lord, c. for it may be the lord had no notice 1 
ſome ſuch caſualty. Broke Reg. Orig. 35. of that diftreſs, or the bailiff had no notice of the diſtreſs {th f 
A cauſe diſcontinued, or put without day, cannot be | talen by the lord; tho' in ſuch caſe action of tręſpaſi lies 3 1 
revived without reattachment or reſummons; which, if | and if the lord agree to the diſtreſs taken by his ſervant or 1 
they are ſpecial, may revive the whole proceedings; but | bailiff, the tenant may have this writ againſt the lord. 4 
if general, the original record only. 2 Hawk. 300. And | Ibid. 159. | | {oh 
on a reatiachment, the defendant is to plead de novo, Tc. A man 1s diſtrained within a liberty, and ſues a replewin ; 3 1 
See Day. there by plaint or writ, and pendant that plaint in the Hl 
Rebate, Is an abating what the intereſt of money comes | liberty he is diſtrained again for the ſame cauſe by the 1 
to, in conſideration of prompt pay ment. Merch. Dict. perſon who diſttained before; he ſhall not on that diſtreſs | 4 
Rebellion, ( Rebe//io) Among the Romans, was where bring a writ of recaption, becauſe the plaint is not pendant ; 8 
thoſe who had been formerly overcome in battle, and in the county-court before the ſheriff, nor in C. B. be- * 
yielded to their ſubjection, made a ſecond reſiſtance: But | fore the juſtices; But if the plaint be removed by pone or Fit 1 
with us it is generally uſed for the taking up of arms #rai-'| recordare out of the liberty before the juſtices, then the 11588 
zerouſly againſt the King, whether by natural ſubjects, or | party diſtrained may have a recaption, &c. And if a per. 1 
others when once ſubdued; and the word rebel is ſome- | fon be convicted before the ſheriff in a writ of recaption, lil 
times applied to him who wilfully breaks a law; ſo to a he ſhall not only render damages to the party, but be | 1 9 
villein diſobeying his lord. Sat. 25 Ed. 3. c. 6. 1 R. | amerced for the contempt; and be fined. 39 Ed. 3. 1 
2. c. 6. | For damage feaſant beaſts may be diſtrained as often as #48 
There is a difference between enemies and rebels; enemies | they be found on the land; becauſe every time is for a 1 
are thoſe who are out of the King's allegiance; therefore | new treſpaſs and a new wrong, and no recaption lies. A 0 
ſubjects of the King, either in open war, or rebellion, are Recaption is alſo a ſpecies of remedy by the mere act of 11 
not the King's enemies, but traitors, And David Prince | the party injured. This happens, when any one hath de- 1 
of Wales, who levied war againſt Ed. 1. becauſe he was prived another of his property in goods or chattels perſun- 1 
withip the allegiance of the King, had ſentence pronoun- al, or wrongfully detains one's wife, child, or ſervant ; 2.1 
ced againſt, him as à traitor and rebel. Fleta, lib. 1. c. 16. | ia which caſe the owner of the goods, and the huſband, pa- It 
Private perſons may arm themſelves to ſuppreſs rebels, | rent, or maſter, may lawfully claim and retake them, wherever 4 | 
enemies, Fc. 1 Hawk. P. C. 136. he happens to find them; ſo it be not in a riotous vi 
Bebellious aſſembly, Is a gathering together of zavelve | manner, or attended with a breach of the peace. 3 /f. 5 
perſons, or more, intending or going about to practiſe or 1 34. Hal. Annal. /. 46. | 4 ; 
put in uſe unlawfully, of their own authority, any thing The reaſon for this is obvious ; fince it may frequently 1 
to change the laws or ſtatutes of the realm; or to deſtroy happen that the owner may have this o»/y opportunity of 4 
the incloſures of any ground, or banks of any fiſh- pound, doing himſelf juſtice : His goods may be afterwards con- 1 
pool or conduit, to the intent the ſame ſhall lie waſte and veyed away or deſtroyed; and his wife, chi Idren; or ſer- $ 
void; or to deſtroy the deer in any park, or any warren of | yants, concealed or carried out of his reach; if he had no 4 
| 9 ſpeedier 1 
1 [ 
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ſpeedier remedy than the ordinary proceſs of law. If 


therefore he can ſo contrive it as to gain poſſeſſion of his 


property again, without force or terror, the law favours 
and will juſtify his - proceeding. But, as the public 


| 


peace is a ſuperior conſideration to any one man's private 


property; and as, if individuals were once allowed to 
uſe private force as a remedy for private injuries, all ſo- 
cial juſtice muſt ceaſe, the ſtrong would give law to the 
weak, and every man would revert to a ſtate of nature; 
for theſe reaſons it is provided, that this natural right of 
recaption ſhall never beexerted, where ſuch exertion mult 
occaſion ſtrife and bodily contention, or endanger the 
peace of ſociety. If, for inſtance, my horſe is taken 
away, and I find him in a common, a fair, or a public 


inn, I may lawfully ſeize him to my own uſe : But I can- 


not juſtify breaking open a private ſtable, or entering on 
the grounds of a third perſon, to take him, except he be 
feloniouſly ſtolen ; but muſt have recourſe to an action et 
law. 2 Roll. Rep. 55, 56, 208. 2 Rell. Abr. 565, 566. 
Black. Com. 3 V. 4, F. and 4 J. 356. ; 

Receipt, or Receit. See Re/cere. / 

Receiver, (Receptor) Is by us, as with the C:wilians, 
commonly uſed in the evil part, for ſuch as receive ſtolen 
goods, Se. And receiving a felon, and concealing him 


and his offence, makes a perſon acceſſary to the felony. 


2 Inf. 183. But the receiver of a felon, Sc. muſt have 
notice of the felony either expreſs or implied, which is to be 
expreſly charged in the indiAment ; and the felony muſt be 
compleat at the time of the receipt, and not become fo 
afterwards by matter ſubſequent : If a perſon knowing one 
to have been guilty of felony, barely receive him and 
permit him to eſcape, without giving him any advice, 


aſſiſtance or encouragement, it is a high miſdemeanor, 
but no capital offence;. and a wife, in regard to the duty 


and love ſhe owes her huſband, may receive him when 
he hath committed felony; but no other relation will 
exempt the receiver of a felon from puniſhment, S. P. C. 
41. H. P. C. 218, 219. 2 Hawk, P. C. 122, 319, 
320. 

By ſtatute, if any perſon receive or buy knowingly any 


he ſhall be accrſſary to the felony, and ſuffer death as a 
felon. Stat. 5 Ann. c. 31. Such receivers, &c. may be 
tranſported, by 4 Geo. 1. c. 11. 
132. | 


| ſtolen goods, or conceal felons knowing of the felony, 


See Black. Com. 4%. 


Receiber, Annexed to other words, as receiver of rents 


fignifes an officer belonging to the King or other perſon- 
age. Comp. Furiſd. 18, See Accompt. 
Receiver of the Fines, An officer who receives the 


money of all ſuch as compound with the King on original 


writs ſued out of Chancery. Weft. Symb. par. 2. ſed. 
106. Stat. 1 Ed. 4. c. 1. 


| | 
Receiver General of the Dutchp of Lancaſter, An 


officer of the dutchy court, who collects all the revenues, 
fines, forfeitures and aſſeſſments, within the durchy, or 
what is there to be received ariling from the profits of the 
dutchy lands, Sc. 39 Eliz. cap. 7. 

Beceivere, What the receivers of the King's rents and 
tenths ſhall take for acquittances, ſee 33 H. 8. c. 39. J 65. 

How the King's receivers and collectors ſhall be charged. 
See 34 © 35 H. 8. c. 2. „ 

Officers accountant to the crown ſhall find ſureties, and 
make their accounts duly, 7 Ed. 6. c. 1. 

Receivers to pay 12 1. per cent. in caſe they neglect to 
account for two months. 20 Car. 2. c. 2. 


The treaſury impowered to make allowances to receivers 


3 Geo. 1. c. 4. J. 5. 7 Geo. 1. c. 20. J. 36. 

Recital, (Recitatio) Is the rehearſal or making mention 
in a deed or writing of ſomething which has been done 
before, 2 Lill. Abr. 416. | 

A recital is not concluſive, becauſe it is no direct offirma- 
tion; and by feigned recitals in a true deed, men might 
make what titles they pleaſed, ſince falſe recitals are not 
puniſhable. Co. Litt. 352. 2 Lev. 108, Wood's Iuſſ. 
225. 
ir a perſon by deed of aflignment recite that he is poſ- 
ſeſſed of an intereſt in certain lands, and affign it over by 
the deed, and become bound by bond to perform all the 
agreements in the deed; if he is not poſſeſſed of ſuch 


intereſt, 


3 


I 


the condition is broken; and tho' a recital of it- 


NRAEAVACO 


ſelf is nothing, yet being joined and co 
'of the deed, it is material, 
is but a recital, that before the indenture th 
agreed to do ſuch a thing, Jt ir a cover 


7 nfidered with th 
1 Leon. 112. And t 


itſelf confirms it. 3 Keb. 466, "2: 3 200 the deed 

The recital of one leaſe in another, is 5 a ſuf . 
proof that there was ſuch a leaſe as is recited 7 n 
But the recital of a leaſe in a deed of releaſe Þ gb. 74. 
dence of a leaſe againſt the releſſor and thoſe A rags = 
under him. Mod. Ca. 44. o claim 

A new reverfionary leaſe ſhall comme 
livery, where an old leaſe is recited, a 
Sc. Dyer 93. 6 Rep. 36. 

A. recites that he hath nothing in ſuch ; 
truth he hath an eſtate there, ws, makes a ove fn 
years: The recital is void, and the leaſe good 7 1 
Cent. 255, Un this caſe, if the recital were true the bog 
would not bind. id. See Plack. Com. 4 7 * 
iv. i | | 88 

Recognition, (Necogritio) Signifies an acknowledg. 
ment, and it is the title of the firſt chapter of the Sta- 2 
Tac. 1. whereby the parliament acknowledged the Gown 


nce from the de. 
nd there is none, 


of England, on the death of Queen Flizateth, rig HTFULLY 


to have deſcended to King James. 

Becognitione adnullanda per Mim a Duritiem fafq 
Is a writ to the juſtices of C. B, for ſending a record 
tonching a recognizance, which the recognizor ſuppeſts 
was acknowledged by force and dureſs; that, if it fo ap- 
pear, the recognizance may be diſannulled. Reg. Orig, 
183. SEL Be | | 

Becognitozs, (Recognitores) Are the jury impanelled on 
an aſſiſe, ſo called, becauſe they acknowledge a diſfeiſin 
by their verdict, Brag. lib. 5. 

Becognizance, (Fr. Recognoiſſance, i. e. Recopnitis Ob. 
ligatio) Is a bond or obligation of record, acknowledged 
to the King, &c. And ſome are for debt, ſome for bail; 
others to appear at the ſeſſions or aſſiſes to proſecute ſe- 
lons, and to be of good behaviour, &c. 

For debt, or bail, they are taken or acknowledged be- 
fore the Judges, a Maſler in Chancery, &c. And to ap- 
pear at the aſſiſes, or ſeſſions, they may be taken by juſtices 
of peace; which recognizances are to be returned by the 


| Juſtices 20 the ſeſſions, or an information lies againk them, 


2 Lil, Abr. 417. | | 

When a recognizance of the peace is made, the condi- 
tion is to be read to the parties bound, calling them by 
their names thus: You A. B. do acknowiedge to owe unto our 
fevereign Lord King George the Third, & c. And then it is 
to be ingroſſed on parchment, and the juſtice is to ſubſcribe 
it. Dalt. 479, 480. In theſe recognizances, the princi- 
pal is bound in double the ſum of the ſureties; and the 
uſual numbers of ſureties are two, and the uſual penalty 
40 J. at leaſt; tho' if the party be a very dangerous perſon, 


a juſtice may inſiſt on a recogniſance of 1000 J. penalty. 


Style 322. : 

Recognizances in general are of ſeveral ſorts ; one 1 
founded on 23 H. 8. c. 6, By which flatute, the Chief 
Juſtices of the King's Bench and Common Pleas in term- 
time, or, in their abſence out of term, the Mayor of the 
Staple at Weftminfler, and the Recorder of London jointly, 
have power to take recognizances for the payment © 
debts, in this form, Noverint uni verſi per prefentes nos 
A. B. & C. D. teneri & firmiter obligari E. F. in centun 
libris, &c. They are to be ſealed with the ſeal of the 
cognizor, and of the King appointed for that purpoſe, and 
the ſeal of one of the Chief Juſtices, &c, And the recog- 
nizees, their executors and adminiſtrators, have the like 
proceſs and execution againſt the recognizors, as on obli- 
gations of ſtatute ſtaple. 2 In/t. 678. 

The execution on a recogni/ance or ſtatute purſuant 0 
23 H. 8. c. 6. is called an extent; and the body her 
cogniſor, (if a layman) and all his lands, &c. into whoie 
hands ſoever they come, are liable to the extent; 279 
(not of other perſons 1 hrs poſſeſſion) and chattels, as lea 5 
for years, cattle, &c, which are in his own hands, _ 
not ſold bona fide and for valuable conſideration, are 7 
ſubje& to the extent. 3 Rep. 13. 

But the land is not the debtor, but 7% #9: 
is liable only in reſpect that it was in the bands 
niſor at the time of the acknowledgment of t 


body ; and land 
of the cog- 
he recog” 

gag 


wancs, or afters and rhe per/on is charged, but the lands 
chargeable only. Plowd. 72. | 
Lands held in tail are chargeable only during life, and 
do not affect the iflue in tail; unleſs a recovery be paſſed, 
when it is as fee-fimple land: Copyhold lands are ſubject 
to the extent, only during the lift of the cogniſor: The 
lands a man hath in right of his wife, ſhall be charge - 
able but during the lives of huſband and wife together; 


and lands which the cogniſor hath in jointenancy with 


another, are liable to execution during the life of cogni- 
for and no longer; for after his death, if no execution 
was ſued in his life, the ſurviving jointenant ſhall have 
all; but if the cogni/or ſurvive, all is liable. 2 Inf. 673. 
Tf two or more join in the recogni/ance, Wc. the lands of 
all ought equally to be charged: And where a cogniſor, 
after he hath entered into a recognizance or ſtatute, con- 
veys his lands to divers perſons, and the cogniſee ſues exe - 
cution on the lands of ſome of them, and not all: In 
this caſe he or they whoſe lands are taken in execution, 
may by audita guerela or ſcire facias have contribution from 
the reſt, and have all the lands equally and proportionably 
extended. 3 Rep. 14. Ploaud. 72. But the cogniſor, or 
his heirs, when he ſells part of his lands, and keeps the 
remainder, ſhall not have any contribution from a pur- 
chaſer, if his land only is put in execution. Jia. | 

If there be a recogni/ance, and after a ſtatute entered in- 
to by one man to two others; his lands may be extended 
pro rata, and ſo taken in execution, Yelv. 12. 

This kind of recogniſance may be ufed for payment of 
_ debts; or to ſtrengthen other aſſurance. Wood. 288. If 
a recognizance is to pay 100 J. at five ſeveral days, vix. 
201, on each diy, immediately after the firſt failure of 
payment, the cogniſee may have execution by elegit on 
the recogniſance for the 20 J. and ſhall not ſtay till the laſt 
day of payment is paſt, for this is in nature of ſeveral 
Juigments, Co. Litt. 292. 2 Inſt. 395, 471. When no 
time is limited in a ſtatute or recognizance for payment of 
the money, it is due preſently; as in caſe of a bond, 
Law Secur. 61. 3 

A recognizance for money lent, tho? it is not a perfect 
record till entered on the roll ; yet, when entered, it is a 
recogniſance from the firſt acknowledgment, and binds 
perſons and lands from that time. Hob. 196. But by 29 
Car. 2. c. 3. No recognizance ſhall bind lands in the hands 
of purchaſers for valuable conſideration, but from the time 
of inrolment which is to be ſet down in the margin of the 
roll: and recognizances, Ic. in the counties of Tor and 
Middleſex, ſhall not bind lands unleſs regiſtered, purſuant 
to the ſtatutes paſſed in 2, 5, 6 & 7 years of Queen Ann. 
Alſo the clerk of the recognizances is to keep three ſeveral 
rolls of the entering recognizances taken by the Chief 
Juſtices, &c, and the perſons before whom the recogni- 
xances are taken, and the parties acknowledging are 
to ſign their names zo the roll, as well as to the recogni- 
xance. 8 Geo, 1. cap. 25. 

To make a good recognixance or obligation of record, 
the form preſcribed nu be purſued ; therefore they may 
not be acknowledged before any others, beſides the per- 
ſons appointed by the ſtatutes; and the ſubſtantial forms 
of the ſtatute are to be obſerved herein. But a recogni- 
zance may be taken by the judges in any part of England. 
Dyer 221. Hob. 195. | 

Recognizances and ſtatutes are like jndgments ; and the 
cogniſee ſhall have the ſawe things in execution, as after 
judgment. The body of the cogniſor himſelf, but not of 
his heir, or executor, Ic. may be taken, tho? there be 


lands, goods, and Chattels to ſatisfy the debt; And if a | 


cogniſor is taken by the ſheriff, and he let him go; yet his 
lands and goods are liable, 12 Rep. 1, 2, Plowd. 62, 
1 And 273. | 

By recognizances of debt, and bail, the body and lands 
are bound; tho? ſome opinions are, that the lands of bail 
are bound from the time of the recognizance entered into; 
and ſome, that they are not bound but from the recovery 
of the judgment againſt the principal. 2 Leon. 84. Cre. 
Fac. 272, 449. 2. If the lands of bail are bound, till 
judgment recovered and entered up, againſt them? 

In B. R. all recognizances are entered as taken in court; 
but in C. B. they enter them ſpecially avhere taken, and 
their recognizances bind from the caption, but thoſe in 
B. R. from the time of entry; In C. B. a ſcire facias may 


ſtaple ſee 27 Ed. 3. fl. 2. c. g. 


NR E © 


be brought on their recognizances either in London or 


Middleſex; on thoſe in B. R. in the county of Middleſex 


only. 2 Salt. 659. 3 Nel. Hör. 46. 

A recogniſance of bail in C. B. is entered ſpectrally ; 
the bail are bound to pay a certain ſum of money, if the 
party condemned doth not pay the condemnation, or ren- 
der his body to priſon; and in B. R. recognizances are 
entered generally; that if the party be condemned in the 
ſait or action, he ſhall render bis body to priſon, or pay 
the condemnation money, or the bail ſhall do it fot him, 
2 Lill. Abr. 417. i 

It was formerly a queſtion whether a ca. /a. would lie 


on a recognizance taken in Chancery; but adjudged, that 


immediately after the recognizance is acknowledged, it 
is a judgment on record; and then by 25 Ed. 3. cap. 17. 
a ca. ſa. will lie, it being a debt on record. 2 Bulſt. 62. 


If a recognizance be made before a Maſter in Chancery, 
| for a debt; or to perform an order or decree of the court; 


if the condition be not performed, an extent ſhall iſſue ; 
or a ſcire facias is the proper proceſs, for the recogniſor 


to ſhew auhat he can ſay why execution ſhould not be had 


againſt him; upon which and a ſcire fac. or two nibili 
returned, and judgment thereupon, the proper execution 
is an elegit, &c. Cro. Fac. 3. | 

Where a man is bound by recognizance in Chancery, 
and the cogniſor hath certain indentures of defeaſance ; 
if the recogniſee will ſue execution on the recognizance, 
the recogniſor may come into Chancery, and fewv the in- 
dentures of defeaſance, and that he is ready to perform 
them, and thereon he ſhall have a /cire Facias againſt the 
recogniſee, returnable at a certain day; and in the ſame 
writ, he ſhall have a ſuper/edeas to the ſheriff not to make 
execution in the mean time. New Nat. Br. 589. 

If a perſon is beund in a recognizance in Chancery, or 
other court of record, and afterwards the recogniſee dieth; 
his executors may ſue forth an elegiz, to have execution 


of the lands of the recogniſor; and if the ſheriff return 


that the recogniſor is dead, then a ſpecial /cire facias ſhall 
go againſt the heir of the rg wn. and thoſe who are 
tenants of the lands which he had at the day of the re- 
cognizance entered into. bid, 590. 

One of the beſt ſecurities we have for a debt is the re- 
cognizance in Chancery, acknowledged before a Maſter 
of that court; which is to be ſigned by ſuch Maſter, and 
afterwards inrolled: And the King may, by his commiſ- 
fion, give authority to one to receive a recognizance of 


another man, and to return the ſame into Chancery; and 
on ſuch a recognizance, if the recogniſor do not pay 


the debt ar the day, the recogniſee ſhall have an elegit on 
the cognizance ſo taken, as if it were taken in the Chan- 


| cery. Pra. Solic. 131. New Nat. Br. 589. 


In caſe lands are mortgaged, without giving notice of 
a recognizance formerly had, if the recognizance be not 
paid off and vacated in ſix months, the mortgagor ſhall 
forfeit his equity of redemption, &c. 40 5 V. & M. c. 16. 

Recognizances may be diſcharged by defeazance on 
condition, on performance of ſuch condition ; by releaſe; 
payment of the money ; delivery up of the recognizance, 
Sc. Proviſions for executions upon ſtatutes merchant, 
St. de Mercator 13 Ed. 1. fl. 3. The chancellor and 
judges may take recognizances, dem. For ſtatutes 
15 R. 2. c. 9. When 
a ſtatute has been ſhewn in court, and the plea diſcon- 
tinued, the conuſee, on a reſummons, may have execution 


without producing it again. 5 H. 4. c. 12. 


On a ſcire facias to defeat a recognizance, the conuſor 
ſhall find ſurety to the party, as well as to the King. 
11 H. 6. c. 10. | 


Recognizances for keeping the peace, ſhall be returned 


to the ſeſſions. 3 H. 7. c. 1. 

Recognizances for debt may be taken before the chief 
Juſtices, Ic. 23 H. 8. c. 6. 8 Geo. 1. c. 25. Statutes ſhall 
be entered with the clerk of the recognizances, to affect 
a purchaſer, 27 El. c. 4. /. 7. Recognizances ſhall 


only affect a purchaſer from the day of the inrolment. 


„ 

See Peace, Statute merchant, Statute-ftaple, and 18 Vin. 
Abr. 163—170. 

Recognizee, He to whom one is bound in a recogni- 
zance, mentioned in ſtat. 11 H. 6. c. 10. 

Becogniſoz, He who enters into the recognizance. 
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Recozd, / Necordum, from the Lat. Recordari, to temem- 
ber) Signifies a memorial or remembrance, or an authen- 
ie teſtimony in writing, contained in rolls of parch- 
tment, and preſerved in a court of Record. Britton, e. 27. 
It is a writing in parchment, wherein are inrolled pleas of 
land, or common pleas, and criminal proceedings in courts 
of record; and records are reſtrained to ſuch courts only, 
and do not extend to the rolls of inferior courts, the regiſ- 
tries of proceedings whereof are not properly called records. 
Co. Litt. 260. 2 Lill. Abr. 418. 
There are three kinds of records, viz. A judicial record, 
as an attainder, &c. a miniſterial record on oath, being 
an office or inquiſition found; and a record made by con- 


veyance and conſent, as a fine, or a deed inrolled. 4 


Rep. 54+ But it has been held, that a deed inrolled, or 
a decree in Chancery inrolled, are not records, but a deed 
and a decree recorded; and there 1s a difference between 
a record and a thing recorded. 2 Lill. 421. | 
Records, being the rolls or memorials of the judges, im- 
port in themſelves ſuch incontroulable werity, that they ad- 
mit of no proof or averment to the contrary, inſomuch that 
THEY ARE TO BE TRIED ONLY BY THEMSELVES; 
for otherwiſe there would be no end of controverſies ; but 
during the term wherein any judicial act is done, the roll 
is alterable in that term, as the judges ſhall direct; when 


the term i8pa/?, then the record admitteth of noalteration, or 


proof that it is falſe in any inſtance. C. Lit. 260. 4 Rep. 52. 
Matter of record is to be proved by the record itſelf, 


and not by evidence, becauſe no ifſue can be joined on it 
to be tried by a jury like matters of fat; and the cre- 


dit of a record is greater than the teſtimony of witneſſes, 
21 Car. B. R. Tho? where matter of record is mixed with 
matter of fact, it fall be tried by jury. Hob. 124. 

A man cannot regularly aver againſt a Record ; yet a 
jury ſhall not be eſtopped by a Record to find the truth of 
the fat: And it was adjudged that on evidence, it is at 
the diſcretion of the court to permit any matter to be 
ſhewn to prove a Record. 1 Vent. 362. Allen 18, 3 
Nelſ. Abr. 48, 49. | 

A Record may be contradictory in appearance, and yet 
be good: And tho? it hath apparent falſhood in it, 77 zs 
not to be denied; but a Record may in ſome caſes be avoided 
by matter in fact. Scyle's Reg. 281. Co. Lit. Cre. Car. 
329. Hutt. 20. | 

The judges cannot judge of a Record given in evidence, 
if the Record be not exemplified ander /zal: But a jury 
may find a record altho' it be not ſo, if they have a copy 
proved to them, or other matter given in evidence ſuffi- 
cient to induce them to believe that there was ſuch a 
record, 2 Lill. Apr. 421. . | 

By ftatute, judges may reform defects in any record, or 

roceſs, or vatiance between Records, c. And a Re- 
cord exemplified or inrolled may be amended for variation 
from the exemplification. Stat. 8 H. 6. c. 12, 15. 

A Record of an iſſue made up reaay for trial of a cauſe, 
en motion and leave of court, may be amended ſo as not to 


| deface the Record; and notwithſtanding it be entered for 


trial, it ſhall be done on paying coſts to defendant. 2 Lil. 
420. B. R. will amend a Record removed thither out of C. 
B. and alſo Records removed out of inferior courts, as to 
faults and miſpriſions of clerks, which are adjudged amend- 
able by the ſtatutes of ;eofails ; tho? formerly B. R. would not 
amend Records out of inferior courts, but the la in this caſe 
is now altered by the Srar. 4 An. c. 16. 2 Lil. Abr. 421, 422. 

If the tranſcript of a Record be falſe, the court of B. R. 
will, on motion, order a certiorari to an inferior court, to 
certify how the Record is below ; and if it be on a writ of 
error on a judgment of the Common Pleas, they will grant 
a rule to bring the record out of C. B. into this court, and 
then order the tranſcript to be amended ia court, according 
to the roll in C. B. And a Record cannot be amended 


without a rule of the court, grounded on motion. Bid. 


Where a Record is ſo drawn, that the words may re- 
ceive a double conſtruction, one to make the record good, 
and another to make it erroneous, the court will interpret 
the words that way which will make the record good, as 
being moſt for the advancement of juſtice: So if aletter 
of a word in a Record be doubtful, that it may be taken 
for one letter or another, the court will conſtrue it to be 


that letter which is for upholding the Record, Ste Cro, | 


Elix. 161. Cre. Fac. 119, 153, 244, &c. 
3 
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A Record that is raſed, if legible, remazns « .._ 
cord notwithanding the late | bat 15 . e. 
not to ge unpuniſhed for his offence, Mh. 975 it is 
in caſe of. a raſure in a judgment, done b 9. And 
hinder execution, the Retord hath been . bp 
amended, and a ſpecial entry thereof to be made: b N 
the Record by this means be made perfect, the wt tho? 
may be indifted for felony ; for not only IR 2 
tion whereby a judgment is actually reverſed, but "I (era. 
whereby it is reverſable, whether it be or be f ſuch 
wards amended by the court, is within the 28 8 * 
c. 12. making it felony to take away, or avoid an 6. 
cord, Sc. 2 Rol. Rep. 8 1. 1 Hawk, P. C. 11 * 
The court will not ſupply a blank left in a Yoke 4 
make it perfect, when before it was defeive; as uh 
would be to make a Record, which is not the office of che 


\ 


a ſubſequent Record hath any relation to one that is pre 
cedent; in ſuch caſe it mu/ appear in- pleading, 2 


court to do, but to judge of them. 2 Lil. Abr. 420. I 


be the ſame without any variation, 3 Lyutay, 909. 
Where Records are pleaded, they mult be ſnewn: and 
one may not plead any Record, if it be notin the ſome 
court where 1t remaineth, unleſs he ſhew it under the 
Great Seal of England, if denied: Acts of Record muſt 
be ſpecially pleaded. Bro. ca. 20. Co. Fac, 560, 
Rep. 218. 10 Rep. 92. Style 22. And Records are to 
be pleaded intire, and not part of them, with an inter 
alia referring to the Record; and fo ſhould a ſpecial ver- 


dict find a Record, unleſs a judgment be pleaded, or you 


declare on a judgment in a ſuperior court, when the plain- 
tiff may ſay recuperapit generally; but not in an inferior 
court, for there all the proceedings muſt be ſet forth particu- 
larly, Mich. 22 Car. B. R. os | 
When a Record is pleaded, it is to conclude preut fatet 
per Recordum, or the other ſide may anſwer Mul tiel Record; 
but this, being only matter of form, may be ſometimes 
helped by a general demurrer: alſo writs are matter of 
Record, but they need not be ſo pleaded, 1 Salt, 1. 
1 Lev. 211. 3 Nel. Abr. 49. e 
Records certified out of inferior courts, on writs of er- 
ror, and the judgments on ſuch Records are to he en- 
tered in B. R. for until then the Records are not perſected: 


And if a Record once comes into B. R. by writ of error, 


it never goes out again; but a tranſcript of it may go to 
the Houſe of Lords, on a writ of error there. 2 Lil, 
422. Writ of error removes the Record; bur the origi- 
nal is no part of it. Tenk. Cent. 164. A Record cannot 
be removed by writ of error, until the judgment in that 
Record is entered ; And when and how a Record may 
be removed, and where and how remanded, ſee Co. Fac. 
206. 2 Brownl. 145. „ 

Attornies are to enter the whole Record on the roll, 
after a cauſe is tried, before the next term after the trial, 
on pain of 20s, that the Record may be ſpoken to the 
next term, if there be cauſe, and the client be not delay- 
ed. Hill. 1649. Juſtices of aſſiſe, gaol-delivery, c. are 
to ſend all their Records and proceſſes determined to the 
Exchequer at Michaelmas in every year; and the Treaſorer 
and Chamberlains, on fight of the commiſſions of ſuch 
juſtices, are to receive the ſame Records, c. under their 
ſeals, and keep them in the Treaſury. Stat. 9 Ed. 3. 
c. . Record of a Cauſe made up for trial, ſee Trial. 

Recozdare facias Loquclam, Is a writ directed to the 
ſheriff to remove a cauſe depending in an inferiour court, 
to the King's Bench or Common Pleas, and it is called 2 
Recoraare, becauſe it commands the ſheriff to make a Record 
of the proceedings in the county-court, and then io ſend 
up the cauſe, F. N. B. 71. 2 Inf. 339. 1 

This writ is in the nature of a certiorari; on mo 
plaintiff may remove the plaint, in the coun!y-court, with: 
out cauſe; but defendant cannot remove it avithout on : ; 
ſewn in the wwrit, as on a plea of frechold, Ec. | 1 f 
plaint is in another court, neither plaintiff or defendant 
can remove it without cauſe, Wood's Inſt. 57% * 

If a plea is diſcontinued in the county, Kani 8 
fendant may remove the plaint into the Common Len 
King's Bench by Recordare, and it mall be gn la olea 
plaintiff may declare on the ſame, and the court hold 
thereof. New Nat. Br. 158. | | 

The form of this writ ia the Regiſter is, Et 1 
illud habeas, &c. But in a Recordare to remove à ont 


8 E C 


dnut of the court of ancient demeſne, the writ ſhall ſay; - 
| other lands of equal value by way of exchange. F. N. B. 


Loquelam & proceſſum, &c. And there is a writ to call 


a Record, &c. to an higher court at Weſtminſter, called 


Recordo & proceſs mittendis., Tab. Reg, Orig. By the 


uſual writ recordare, the ſheriff is commanded in his full 


court, to cauſe to be recorded the plea which is in the ſaid 
court between A. and B. of, &c. And have that record be- 


fore the juſtices at Weſtminſter the day, &c. under the ſeals, 
c. Aud to the ſaid parties appoint the ſame day, that they | 
be then there to proceed in that plea, as Hall be juſt, & c. 


See Black. Com. 3 Y. 34, 195. . 
Becoꝛder, (Recordator) ls a perſon whom the mayor 


and other magiſtrates of any city or town corporate, having 
juriſdiction, and a court of record within their ptecincts 
by the King's grant, aſſociate unto them for their better 


lirection in matters juſlice, and proceedings according to 


law: therefore he is generally a counſellor or other per- 


ſon experienced in the law. | 
The Recorder of London; is one of the juſtices of oyer 
and terminer; and a juſtice of peace of the guorum, for 
putting the laws in execution for preſervation of the peace 
and government of the city : And being the mouth of the 
city, he learnedly delivers the ſentences and judgments 
of the courts therein; and alſo certifies and records the 
city-cuſtoms, c. Chart. K. Charles 2, Co. Lit. 288. 
He is choſen by the Lord Mayor and Aldermen; and at- 
tends the buſineſs of the city, on any warning by the 
Lord Mayor, c. | 
Becoverp, ( Recuperatio, from the Fr. recouvrer, recu- 
erare) Signifies (in a legal acceptation) obtaining any 
thing by judgment or trial of law, as evi4/o doth among 
the C:vilians. | 
There is a true recovery, and a feigned one. 


A true recovery is an actual or real recovery, of any 


thing, or the value thereof, by judgment; as if a man 
ſue for any land, or other thing moveable or immoveable, 
and have a verdict or judgment for him. 

A feigned recovery is (as the Civilians call it) Auædam 
f4io juris, a certain form or courſe ſet down by law to 
be obſerved, FOR THE BETTER ASSURING LANDS OR 
TENEMENTS; And the effect thereof is (according to 


Weſt. Sym. par. 2. tit. Recoveries, J. 1.) to diſcontinue and | 


deſtroy eſtates- tail, remainders and rever/ions, and to bar the 
intails thereof. 


In this formality three perſons are required, viz. the 


demandant, tenant, and wouchee, The demandant is he who 
brings the writ of entry, and may be termed the recoveror. 
The tenant is he againſt whom the writ is brought, and 
may be termed the recoveree. T he voucher is he whom the 
tenant voucheth, and calls to warranty for the land in 
demand, | 
A recovery with double woucher is, where the tenant 
voucheth one, ah voucheth another, or the common 
vouchee. And a recovery with treble woucher is, where 
three are vouched. | 
But for the further explanation of this point: A man 
who is deſirous to cut off an eſtate-tail, to the end to ſell, 
give, or deviſe it, cauſeth a feigned writ of entry /ur diſ- 
ſeifin en le poſt, to be brought for the lands the intail 
of which he intends to cut off, and in a feigned count or 
declaration thereon made, pretends he was diſſeiſed by 
him, who by a feigned fine or deed of bargain and ſale 


is named and ſuppoſed to be tenant of the land, This 


feigned tenant, if it be a /ingle recovery, is made to ap- 
Pear and vouch the bagbearer of writs for the cuſfos Bre- 
mium, or the cryer in the Common Pleas - (for there only 
can ſuch recoverzes be ſuffered) who makes default. Where- 
upon the land is recovered by him who brought the writ, 
and judgment is by ſuch fon of law entered, that de- 
mandant ſhall recover, and have a writ of ſeiſiu for the 
poſſeſſion of the lands demanded, and that the tenant 
ſhall recover the walue of the lands againſt the lands of the 
wouchee. This feigned recovery is alſo called a common re- 
covery, becauſe it is à beaten and common path to the end 
for which it is appointed, wiz. to cut off the eſtates above 
ſpecified. But a true recovery is as well of the value. as 
of the thing: For example, If I buy land of another 
with warranty, which land a third perſon afterwards by 
ſuit of law recovereth againtt me, I have my remedy 
againſt him who ſold it me, to recover in value, that is, 


to recover ſo much in money as the land is worth; or 


134. Cowell, | 

A recovery in a large ſenſe. i a refitution to a former 
right by ſolemn juugment; and judgments, whether ob- 
tained after a real defence made by the tenant to the writ; 
or whether pronounced on his default or feint plea, had 
the ſame efficacy to bind the right of the land in queſtion ; 
this was the notion of the Common law, and from hence 
men took an opportunity of making uſe of the decifions of the 
court to their own advantage, and to the prejudice of 
others, who, though in ſome caſes ſtrangers to the action, 
yet were intereſted in the land for which it was brought. 
# 194 75/429. | 8 

For whilſt theſe recoveries were governed by the ſtrict 
rules of the Common law, particular tenants, as tenant 
in Jower,z courtt/y; in tail after poſſibility of iſſue extinct; 


and for /ife only; all thoſe who had made /ea/es for years; 


and thoſe whoſe wives were intitled to dower, often took 
advantage of them, and by ſelling the lands, and ſaffer- 
ing their purchaſers to recover them, thereby defeated 
the right of thoſe in remainder or reverſion, Je. which 
were inconveniences ſo great, that it was thought neceſ- 


ſary to provide againſt them by poſitive laws; as ſtatute 


Weſftm. 2. c. 3. which makes proviſion for him in rever- 
ſion, againſt the recoveries ſuffered either by the tenant 
in dower, by the courteſy, or in tail after poſſibility of r/ſue 
extinct, or for life; and by the 4th chapter of this ſtatute, 
the wife is ſecured as to her dower ; and the ſtatute of 
Glouceſter, 6 Ed. 1. c. 11. fl. 7. Hen. 8. c. 4. And 21 
Hen. 8. c. 15. have eſtabliſhed the right of termors, and 


enabled them to falſify ſuch recoveries. See Co. Lit. 


104. Kel, 109. F. NM. B. 468. Plowd. 57. Dr, & 
Stud. 45. ; | | 

But there is no expreſs proviſion made by any ſtatute 
to preſerve the intereſt of the i/ue in tail, or of him in 


reverſion, againſt a recovery ſuffered by the donee, yet it 


ſeems to have been for two hundred years after the making 


the ſtatute Je donis, that they were protected by that ſta- 


tute; therefore we find no expreſs reſolution, where ſuck 


recovery was allowed to bar the i/ae in tail, or thoſe in, 


| remainder or reverſion, till the reigns of Ed. 4. and H. 7. 


though in ſome caſes the donee in tail was allowed to 


charge the intail, and even to bar it. See 1 Rel, Abr. 


342, Co. Lit. 343. 10 Co, 37. Plowd. 436. 2 Inft. 
335. Co. Lit. 374. 4 Leon. 132, 133. See Eflate-tail, 

When theſe recoveries were eſtabliſhed as a common con- 
weyance, and the beſt way of barring the ue in tail, and 
thoſe in rewerſion or remainder, the tenant for lie began 
to apply them once more to the prejudice of thoſe who 
had the inheritance ; and though the former ſtatutes gave 
thoſe who had the inheritance a remedy, yet the provi- 
ſion made by them being tedious and expenſive, it was 
thought proper to make the 32 H. 8. c. 31. which de- 
clares all ſuch covinous recoveries againſt the particular 
tenants Io be void in reſpect io him in rewerſion or remainder; 
and though the judges very reaſonably determined re- 
coveries againſt that act to be not only void, but 4 for- 
feiture of the particular eſtate, becauſe it was a manner 
of conveyance as much known at that time as a fine or 
feoffment, therefore by parity of reaſon ought to have the 


| ſame operation; yet that ſtatute did not fully anſwer the 


end for which it was made, Co. Lit. 356. 4. 1 Co. 15: 
Fa il. | | 

For if A. had been tenant for life, and made a leaſe 
for years to B. and B. had made a feoffment in fee, if 
the feoffee had ſuffered a recovery, and vouched the te- 


' nant for life, this was no void recovery within the ſtatute z 


becauſe A. the tenant for life was not ſeiſed at the time 
of the recovery, for the feoffment of the termor was a 
diſſeiſin to A. and him in reverſion; and the ſtatute 


| makes recoveries of tenants for life in poſſeſſion only void 


againſt them 0 whom the reverfion THEN belongs, 10 Co, 
45. a. Co. Lit. 362. 
Vet where tenant for liſe bargained and ſold his land 


in fee by indenture inrolled, and the bargainee ſuffered 


a recovery, and vouched the bargainor, this was a void 
recovery, and a forfeiture within the 32 H. 8. c. 31. for 
though the bargain and ſale was of the inheritance, yer 
it paſt only an eftate for life of the bargainor, which was the 
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greateſt eſtate he could lawfelly--paſs, conſequently the 
reverſioner was not deveſted ; therefore the bargainee be- 
ing a legal tenant for life in poſſeſſion, the recovery againſt 
him, though with a voucher of the bargainor, wa, word 
ewithin that af againſi bim in rever/ion, whoſe reverſion 
was not turned to a right as in the former caſe of a diſ- 
ſeifin. 1 Co. 15. 1 Leon. 123. | | 

But the former defect was cured by 14 Elix. c. 8. 
which declares all recoveries (had by agreement of the 
parties, or by covin) againit tenant for life, of any lands 
whereof he is ſo ſeiſed, or againſt any other with vou- 
cher over him, 1 be void, as againſt the rever/ioners and 
their heirs. 5 

Theſe ſtatutes made no proviſion for reverſions or re- 
mainders expectant on eltates-tail; therefore if there be 
tenant for life, remainder in tail, remainder in fee, and 
tenant for life ſuffers a recovery, and vouches the re- 
mainder-man in tail, who vouches the common vouchee ; 
this is ſo-far from being a void recovery within thoſe ſta- 


tutes, that the rever/ion in fee is actually barred by it; for 


the intended recompence, which the remainder-man in 
tail is to have againſt the common vouchee, is. to go in 
ſucceſſion, as the eſtate-tail would have done; and it 
cannot be a covinous recovery within the act, becauſe 
the remainder in tail joined init, who may at any time ſuffer 


ſuch a recovery to deſtroy the remainder in fee. 10 Co. 
39. b. 45. Co. Lit. 362. a. 3 Co, 60. b, Cro, Elix. 
562. Moor. 690. Cre. Eliz. 570. 


Theſe common recoveries were no ſooner allowed by 


the judges to bar eſtates-tail, but men began to improve 


them into a common way of conveyance, and to declare 
uſes on them, as on fines and feoffments. Hence it is, 


that the ſtatutes, which provide againſt any alienations 


or diſcontinuances of particular tenants, provide at the 
ſame time againſt their recoveries; thus 11 H. 7. c. 20. 
declares all recoveries, as well as other diſcontinuances by 
fine or froffment of women tenants in tail, of the gift of 
their huſbands, or their anceflors, to be void; ſo a re- 
covery againſt hy/band and wife of the inheritance of the 
avife, without any voucher, 1s declared to be void within 
32 H. 8. c. 28. though the ſtatute ſays, ** ſuffered or 
% Zone by the buſband; for this, like a feoffment by baron 
and feme in ſubſtance, is the act of the baron only; and 
ſo within the ſtatute, but a common recovery ſuffered by a 
feme covert, where her hufoand joins with ber, is good 


to bar her and her heirs, Dr. and Stud. 54. Co. Lit, 
326. 4. 8 Co. 72. 10 Co. 43. 2 Inft, 342. 2 Rol. 
Abr. 205. 


1. Who may ſuffer a recovery ; of what things a recovery | 


may be ſuffered, and by what names, 

2. What eflates and intereſis may be barred by a common 
recovery; and of ſingle and double voucher, - 
3. Of erroneous and woid recoveries, who may avoid 
them, and by what method, | 


I. Who may ſuffer a recovery ; of what things à recovery 
| may be ſuffered, and by what names. 


When recoveries were improved into a common way 
of conveyance, it was thought reaſonable that thoie, 
whom the law had judged incapable to act for their own 
intereſt, ſhould not be bound by the judgment given in 
recoveries, though it was the ſolemn act of the court; 
for, where defendant gives way to the judgment, it is as 
much his voluntary act and conveyance, as if he had trans- 
ferred the land by livery, or any other act in pais; there- 
fore F az infant ſuffers a recovery, be may reverſe it, as he 
may a fine by writ of error, during his minority; and this 
was formerly taken for law, as well where the infant ap- 
peared by guardian, as by attorney, or in perſon; but 
now the diſtinction turns on this point, that if an infant 
ſuffers a recovery in perſon, it is erroneous, and he may 
reverſe it by writ of error; but even in this caſe the avrit 
of error muſt be brought during his minority, that his infancy 
may be tried by the inſpection of the court, for at his full age 
it becomes obligatory and unawoidable; yet in caſes of ne- 
ceſſity, the court has admitted the infant to appear by 
guardian, and to ſuffer a recovery, or come in as vouchee ; 
but this too is ſeldom allowed by the court; and on 
b 2 : 
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emergencies; when it tends to the 1 rovetnept cr 
infant's affairs, or when lands Hege vitus . | 


ſettled on him, and theſe recoveries have been 

and ſupported by the judges, the infant could N 
them aſide or ſhake them; beſides, if ſuch recoveries he 
to the prejudice of the infant, he has remedy for it againſt 
his guardian, and may reimburſe himſelf out of his 
pocket, to whom the law hath committed the care of 
him. 1 Bulf. 235. 2 Rol. Abr. 398. Co, Lit. 381.6 
10 Co. 43. 1 Rel. Aör. 731, 742. 1 Sid, 321, 322. 
1 Lev. 142. 2 Saund. 94. Cro. Elie, 471. Heb, 169. 
Cro. Car. 307. 5 Mod. 209. But 10 Co. 43. and 2 Rel 
Abr. 395. cent. See 2 Salk, 567. And 1 Fern. 461 

a If an infant ſuffers a recovery, and appears by attorney 
it ſeems Be may reverſe it AFT BR his Full age; becauſe 
here it may be diſcovered, whether he was within age 
when the recovery was ſuffered, becauſe it may tried 
per paris, whether the warrant of attorney was made by 
him when an infant. Sid. 321. 1 Lev. 142. Q. 

A recovery, as well as a fine by a feme covert, is goed 
to bar her; becauſe the præcipe in the recovery anſwers 
the wri: of covenant in the fine to bring her into court, 
where the examination of the judges deſtroys the pre- 
ſumption of law, that this is done by the coercion of her 
huſband, for then it is preſumed they would have refuſed 
her, 10 Co. 43. 4. 2 Rel. Abr. 395. 2 

Recoveries, being now ſettled as COMMON A8s un. 
ANCES to eſtabliſn men in their purchaſes, are very much 
favoured by the judges, and not compared to judgments 
in other real actions or adverſary ſuits. 2 Inſt. 353. 
Poph. 23, 23. 2 Vent. u ins n 

If a man be ſeiſed of a reputed manor, which really 
is no manor, and he ſuffers a common recovery of this 
by the name of a manor, this is -a good recovery of the 
lands which conſtituted the reputed manor; though 
ſtrictly ſpeaking there is no manor recovered becauſe the 
law ſupports this, as all other conveyances, according to 
the intention of the parties; for it would be ſevere to va- 
cate this conveyance, when the pufchaſer recovered them 
by the aſſent of the vendor under ſuch a denomination. 
2 Rol. Abr. 396. 6 Co, 64. 2 Rol Rep. 67. 2 Vent. 32. 
S. P. See Cro. Eliz. 524, 707. and 1 Keb, 591, 691. cont, 

So if a recovery be ſuffered of a manor with its appur- 
tenances, lands which have been reputed parcel of the 
manor ſhall paſs; for it is but equitable, guod woluntas 
Domini volentis rem ſuam in alium transferre rata babeatur ; 
and though the recovery does not mention the lands re- 
puted parcel of the manor, but only the manor itſelf, yet 
this was ſupplied by the indenture which was of the ma- 
nor, and all lands reputed parcel thereof, and though 
occupied together but two years. 1 Sid. 190. 1 Lew 
27. 1 Keb. 591, 691. 2 Mod. 235. S. C. between 
Thynn and Thynn ; and note, that in all the books which 
report this caſe, it is ſaid, that as to Sir Meyle Finch's 
caſe, (which ſee 6 Co. 33) all the judges of England, 
gave their opinions under their hands, that the lands 
reputation, belonging to that manor, ſhould no? paſs ; but 
that Coke, after he was made Chief Juſtice, got it ad- 


judged otherwiſe, and ſo it hath been held ever ſince; 


and well it was that it was ſo adjudged, becauſe many 
ſettlements depended thereon, | 
If a man having a third part of a manor ſuffers a re- 


covery of a moiety, this is good te paſs his intereſt in the 


third part ; for where the words of a conveyance (which 
a recovery is agreed to be) contain more than the grantor 
can convey, it would be an unreaſonable interpretation 
to make this void and entirely uſeleſs, when rhey are ful. 
ficient to convey ſo much as he might lawfully paſs 3 ſo if the 
recovery had been in this caſe, of the third part of the 


' manor, by the name of the moiety, part and purparty of 


the manor, this had been good for the whole third part, 
and not only for a moiety of the third part. Cro. Car. 
109, 110. | Ta 

In ejectment a ſpecial verdi found, that there was 2 
pariſh of Ribton, and the will of Ribton, but the 3 
of equal extent with the former ; and that = 8. was ſeiſe 
of land in tail in the pariſb, but not in the /, and _ 
gained, and fold the land in the pari/ of Ribton, wm 
covenant to levy a fine, and ſuffer a recovery to the uſes 


in the deed; but the fine and recovery were only - - 
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lands in Ribton; the queſtion was, Whether this re- 


covery would ſerve for the land in the pariſh of Ribton; 
the court, in favour of common recoveries, 'extended this 
recovery to the lands in the pariſh of Ribton; becauſe the 
verdi found, that he who ſuffered the recovery had no 


lands in the vill, conſequently that the recovery mult be 
void, if not extended to the pariſb; and though pariſhes | 


are not ſo ancient as vills, and therefore till lately were 
never inſerted in writs, yet now they are, and the law 
takes notice of them. 2 Vent. 31,32. 1 Mod. 250, 
and 2 Mod. 233. S. C. But for this ſee Hut. 1056. Cro. 


Car. 269. 2 Rol. Abr. 20. Cro, Fac. 120, 574. 1 


Mod. 206. 2 Mod, 47. 1 Vent. 143, 170. 1 Mad. 78. 
2 Keb. 802, 821, 848. Owen 60. and 2 Mod. 236. 
which ſeems againſt this caſe, but 1s reconcilable with 
this diverſity, that in thoſe caſes there were lands on which 
the fine might operate, v:z. the lands in the will of Street, 
without taking in the pariſb of Sireet to carry the lands in 
Walton, a vill of that pariſh; but here, if thoſe in the 
pariſh ſhould not paſs, there were no other to paſs. 


2. What eſtates and intereſls may be barred 27 a common 
recovery; and of ſingle and double voucher, 


In reſpect to eſtates-tai], and barring them by recovery, 
what is principally to be regarded 1s, that there muſt be 
a legal tenant to the præcipe at the time of the writ pur- 
chaſed, or at the return; for fince eſtates- tail are only 
barred on account of the intended recompence which is to fol- 


low the deſcent of the tail, where there happens to be ro 


| tenant to the præcipe, the demandant can really recover 
nothing ; conſequently the ſuppoſed tenant can have no 


recompence in value againſt the vouchee, for that is only 


given againſt the vouchee in conſideration of what the 
tenant loſt, Hob. 262. | | 
As if there be tenant for life, remainder in tail, re 
mainder in fee, and tenant for life with the remainder in 
tail ſuffer a recovery, with voucher over, this ſhall not 


bar the remainder in tail, nor the remainder in fee, be- 


cauſe the remainder-man in tail was not tenant to the 


fracipe, conſequently could not have the intended recom- 


pence, becauſe that was given in lieu of the eſtate re- 
covered, which was no greater than the eſtate for life, 
he only being legal tenant to the præcipe 1 Kol. Abr. 
395. Dyer 352, Cro. Eliz. 670. Moor 255, 256. 
In a writ of error to reverſe a common recovery, the 
tenant to the præcipe was made by a fine, the recovery 


was ſuffered, and the fine reverſed ; yet it was held a 


good recovery, for there was a good tenant to the præ- 
cipe at the time, 2 Salk. 568. 

If a manor be given to a man and a woman, and the 
heirs of the body of the man begotten on the woman, and 
they intermarry, and then the huſband ſuffers a recovery 
of the whole manor; this is good for a moiety, becauſe, 


the gift being made before marriage, they had each an un- 


divided moiety, which they may transfer, but the recovery 
can operate but for a moiety, becauſe the huſband only 
was tenant to the præcipe, conſequently the demandant 
only could recover his intereſt in the manor, which was 
but a moiety. Moor 95. | 

If lands are given to a man and his wife, and the heirs 
of the body of the huſband, and a recovery 18 bad againſt 


him ov/y, this recovery will neither bar the rever/ior, nor 


the tail; for the recompence being to go in ſucceſſion, as 
the eſtate which the tenant loſt would have done, the 
huſband could not loſe all the land, becauſe he was not a 
legal tenant to the whole, his wife being jointenant with 
him 2who ah, no party to the writ ; nor could the recovery 
be good for a moiety, becauſe there are no moieties be- 
tween baron and feme, but both are confidered as one 
perſon in law; but if the huſband had /evied a fine, and 
the conuſee ſutfered a recovery, and vouched the baſband, 
who wouched the common wouchee ; this had been a good bar 
of the intail, for there the huſband came in to defend the 
eſtate-tail, which the wife was a ſtranger to, and the 


aſſets which he recovered over is a recompence for the 


eftate-tail, which he only had a right to without the feme, 


and which the law gives him a power to diſpoſe of, Moor 


210. 3 Co. 5. 2 Kol. Abr. 395. 4 Leon. 93. 1 And. 
162. 2 Salk. 568. . : k 
In ejectment, on ſpecial verdict the caſe was, A. ſeiſed 


in fee of the lands in queſtion hath iſſue B, his eldeſt ſon, 


HS a 


C. his ſecond, and D: his third ſon; on a marriage in- 


tended between D. his youngeſt ſon; and one Z. he 4. 
before the marriage covenants to ſtand ſeiſed to the uſe of 
himſelf for life, emainder to D. and E. and rhe heirs male 
of their two bodies, remainder to D. and the heirs male 6 

his body, remainder to C. and the heirs male of his body, 
remainder to B. and the heirs male of his body, the re- 


mainder to his own right heirs; A. dies, a præcipe is 


brought againſt one Upton as tenant of the freehold, and 
after, before the return of the writ, D. by bargain and 
ſale conveys the land to Vyton and his heirs, and the deed 
was inrolled after. the return of the writ, and within fix 
months; Upton vouches D. only without bis wife, and a 
common recovery was ſuffered to the uſe of D. and his 
heirs; then E. dies, and after D. dies without iſſue male, 
having iſſue four daughters, and between them and C. 
in remaiader was the queſtion, what was barred by this 
recovery. iſt, It was agreed on both ſides, that here 
was a 400d tenant to the præcipe, the bargain and fale 
being made to Upton before the return, yet it being in- 
rolled in due time, the freehold was in Upton ab initio. 
2dly, That this ſettlement being made before marriage, 
when the huſband and wife took by moietiet and not by 
intierties, the huſband had abſolute praver over. his ' own 
moiety, therefore for that the recovery was an abſolute 
bar, wherein this differs from the caſe of Owen and Mor- 
gan, 3 Co. 5. where they took by zntierties. zdly, That 


this recovery was no bar to the other moiety of E. becauſe 
ſhe was not party, but her efate-tai/ in that continued 


untouched, though it was urged alſo to be a bar for her 
moiety, ſhe dying firſt, and ſo her huſband in as {ole 
tenant of the whole ab initzo, and that during the cover- 


ture the huſband had power to make a good tenant of the 


whole; but the court held otherwiſe. qthly, It was held, 
that the eſtate-tail to D. and ZE. being determined, the 
remainder to D. in tail male general, and all the other re- 
mainders depending thereon were barred ab/olutely by this 
recovery; for P. coming in as vouchee, comes in privity 
and repreſentation of all the eſtates he hath or had, con- 
ſequently he comes in repreſentation of the remainder to 
himſelf in tail male general; and then the recompence in 


value goes to that, and alſo to all the other remainders 


depending thereupon, and by conſequence all are barred 
by the recovery. 3 Lev. 107. | 
Tenant in tail, in conſideration of his ſon's marriage, 
covenats to ſtand ſeiſed to the uſe of himſelf and his heirs 
till the marriage, and then to the uſe of himſelf for life, 
andafter to the uſe of his ſonand to the heirs of his body, 
and ſuffers a common recovery with ſingle voucher to this 
purpoſe, and then dies without iſſue; this recovery did 


not bar the remainder expectant on the eſtate-tail, for. the 


covenant had changed the eltate-tail into a fee, conſe- 
quently the recompence could not be in lieu of the intail, 
ſince the tenant to the præcipe was not ſeiſed of the eſtate- 
tail at the time of the recovery ſuffered. Yelv. 5 1. ſee 
2 Salk. 619. which ſeems contrary. 3 
A. tenant for life, remainder to B. in tail, the remain- 
der to C. in fee, A. and B. join in a fine come ceo, c. to 
a ſtranger, who renders it to A. for life, remainder to B. 
and his heirs; afterwards A. and B. ſuffer a recovery, with 
ſingle voucher to the uſe of B. and his heirs ; this recovery 
did zt bar the remainder in fre, becauſe by the render 
they were ſeiſed of a new eſtate, and B. was not either 
tenant in poſſe/ſion, or ſeiſed in right of the intail; conſe- 
quently the recompence being given in lieu of the eftate re- 
covered, the tail could not be docked, nor the remainder 
man barred by this recovery, becauſe the tenants to the 
præcipe were not ſeiſed of it at the time of the recovery 
ſuffered. Cro. Elix. 807. Moor 634. | 
As to the «/e of the /ingle and double woucher, it is to 
be obſerved, that the tenant who loſes the land has, on 
his vouching over, a recompence in value adjudged 
againſt his vouchee, which is to go in the ſame ſucceſſion 
as the land recovered would have done; Now a recovety 
with fingle voucher is ſufficient to bar an eſtate-tail where 
the tenant in tail is tenant to the precipe, and ſeiſed of 
the lands in tail at the time of the precige brought 
againſt him, for the recompence in value muſt follow the 
deſcent of the land ewhich be laſes, and when that proves 
to be the Hate- tail, then the iſſue is ſuppoſed to have an 
9 equivalent 
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equivalent for it, conſequently not prejudiced by the re- 
Covery ; but becauſe a fingle voucher can bar only the 
eſtate which the tenant is ſeiſed of at the time of the præ - 
cipe brought, and not any right which he hath, it was 
found neceſſary to admit the uſe of a double voucher; for 
if ſuch tenant in tail diſcontinue the tail, and take back 
an eſtate or diſſeiſe the diſcontinuee, a recovery againſt 
him with a voucher over could not bar the eſtate-tail; for 
- the recompence comes in lien of the land recovered, which 
was the defrafible gate, conſequently the iſſue has nothing 
in value for the eflate-rail, without which he cannot be 
barred. Bro. tit. Recovery. Telu. 51. 3 Co. 5. Moor 
256. 
But if in this caſe tenant in tail after diſſeiſin had either 
by fine, or releaſe, made a tenant to the precipe, and 
came in himſelf as wouchee, and then vouched over the 
common vouchee ; this double voucher had been ſufficient to 
bar the tenant in tail and his heirs of every eflate which 
he was at any time ſeiſed; for when the tenant in tail 
comes in as veuchee, it is preſumed he will, and he has 
an opportunity to ſet up every title he had, to defeat the 
demandant; and fince what he offered was not ſufficient 
to bar demandant, the court takes it for granted, he had 
ho other title than what he ſet up, therefore will give 
him but one recompence for all. 3 Co. 6. 3. Plow. 8. 
Cro. Eliz. 562. Poph. 100. Moor 365. Hob. 263, 

Thus if A. be tenant for life, remainder to B. in tail, 
and a ſtranger diſſeiſes 4. and enfeoffs B. if a præcipe be 
brought againſt F. and a recovery ſuffered as a/ual; this 
ſhall not affect the eſtate-tail, becauſe B. had only a right 
to that, and was not ſeiſed of it, and the recompence was 
not given in lieu of the tail, becauſe the eſtate-tail was 
not in queſtion on the recovery, for B. could not loſe the 
eſtate he had not; but if in this caſe B. had made another 
tenant to the præcipe, and came in himſelf as vouchee, 
this had barred the intail. 3 Co. 58. 6. 2 Rol. Abr. 395. 

If A. be tenant for life, remainder to B. in tail, and B. 
diffeiſes 4. and ſuffers a common recovery, himſelf being 
tenant to the præcipe; this recovery with a fingle voucher 
is fufficient to bar the eſtate-tail in B. becauſe he was 
actually ſeiſed of that, at the time of the præcipe brought 
againſt him; for his difſeifin did not develt his own eſtate, 
but only gave him a defeafible eſtate for life, which was 
immediately merged in his remainder, becauſe the eſtate 
for life, and his inheritance, could not ſubſiſt together at 
the ſame time in him. 2 Rol. Abr. 395. 

Thus we ſee how eſtates- tail are barred by recoveries, 
and the uſes of the fingle and double voucher; and in 
this reſpect the operation of a recovery is correſpondent 
to that of a fine, for they are but different ways of trans- 
ferring eftates-tail for ſecurity of purchaſers ; but the ope- 
ration of a fine differs from a recovery in reſpe& to ffran- 

s who have reverſions or remainders expectant on eſtates- 
tail; for a fine does not bar them, unle/5 they omit to make 
their claim within five years after their reverſion or remain- 
der is toexecute ; but a recovery reaches them immediately, 
and at the ſame time bars the eftate-tail and all rever/ions 
and remainders on account of this ſuppoſed and imaginary 
recompence. Co. Lit. 372. a. 2 Rol. Abr. 396. Moor 
156, Bro. tit, Recovery 28, 55. 

And as a common recovery ſuffered by tenant in tail 
bars all reverſions and remainders expectant, ſo it avoids 
all charges, leaſes and incumbrances made by thoſe in re- 
werfion or remainder, and the recoveror ſhall enjoy the land 
free from any charge, for ever; as where he in remainder 
on an eſtate-tail, granted a rent-charge, and the tenant 
in tail ſuffered a recovery; it was adjudged, that the 
grantee could not diſtrain the recoveror ; for ſince the 
rent was only at the firſt good, becauſe of the poſſibility 
of the grantor's remainder coming in poſſeſſion, when 
that poſſibility ceaſes by the recovery of tenant in tail, 
ſuch grant muſt then become void. Moor 158. Cre. 
Eliz. 718. 1 Co. 62. 2 Rol. Abr. 396. Moor 154. 4 
Leon. 150, Sc. Peph. 5, 6. | 


3. Of erroneous and void recoveries, who may avoid them, 
and by what met bod. 


It is already obſerved, that a recovery ſuffered by an 
infant in perſon ſhall not bind him; but though he may 


4 


| avoid it, yet it cannot be done by any entry 2 7, 
by writ of error, and this too vis A bis at OD bat 
judgment of the court being on record muſt be for __ 
by an act of equal notoriety; but an infant may r 
recovery by writ of error, as well where he comes ; "th 
vouchee, as where he is tenant to the præcipe; for th he 
ſtrictly ſpeaking the recovery is not againſt him where 0 
is not tenant to the præcipe, yet for the greater ſecuri : 
of the purchaſer, and to itrengthen the recover wat 
uſe of the double voucher, the perſon, who nally ' 
the righe to the land in demand, comes in 3s voork K 
and then, by vouching over the common vouchee has ws 
recompence for all his titles; conſequently if he be a 
perſon who really loſes the land, he ought in reaſon h 
reverſe the recovery, as well where he comes in as vouche 4 
as where he is ſeiſed of the land and tenant to the 37 1 
1 Rol. Abr. 742. 1 Lev. 142. 9 3 

If tenant in tail within age comes in as vouchee by at. 
torney in a common recovery, he in remainder may aſſęn 
this for error, for he is party in intereſt to the ee, 
and where a man's intereſt is bound by another's att wh 
but reaſonable he ſhould be allowed to free himſelf "oa 
the miſchief by taking advantage of any error in it 
Rol, Abr. 755, 796. | ey 

f A. be tenant in tail, remainder to B. and A. ſuffers 

an erroneous recovery, and the common vouchee releaſes 
to the recoveror ; yet if 4. dies withoat iſſue, B. may 
notwithſtanding the releaſe, reverſe it by writ of error, 
for the common wouchee is only called in for form; and as he 
has really no intereſt in or title to the land; fo really 
neither does he make any recompence to the perſon who 
loſes the land; therefore it were unreaſon able to carry 
the notion of the jmaginary recompence ſo far as to ſup- 
poſe him a real ſufferer, and thereby give him the privi- 
lege of ſetting aſide the conveyance, by which he is no 
way affected. Cro. Eliz. 2, 3. 
In a writ of error to reverſe a recovery ſuffered by an 
infant who appeared by guardian, the error aſſigned was 
in the entry of his admiſſion by guardian, wiz. Conceſ. 
ent per curiam hic quod A. B. ſequatur pro J. S. Armig. qui 
infra ætat exiſtit ut guardianus prædick. I. S. whereas it 
was objetted, that fince the infant was tenant to the writ, 
it ought to have been entered, that the guardian was ad. 
' mitted to defend for the infant ; but this exception was diſ- 
allowed, becauſe the words ad ſeguend. for the infant ſig- 
nify the fame with ad defendend. for the infant; for ad 
ſequend, is to follow and attend the buſineſs and ſuit of the 
infant; and the guardian being afigned to do that mult 
likewiſe have been aſſigned to take care of, or take upon 
him the defence of the infant's ſuit. 2 Saund. 94, 95, 
I Med. 48. | | 

In a common recovery the writ of error bears date 
1 Martii 7 Elix. ret. dir Lunæ in quarta ſeptimana quadra- 
gefim* proxim” futur, the firſt day of March being that 
year the firſt qaay in Lent, the recovery paſt in the uſual 
form that Lent; and in a writ of error to reverſe it, the 
error aſſigned was, that the words proxim” futur (hould 
be referred to Zuadrage/im', and then the writ of entry 
was not returned till Monday in the fourth week of Lent, 
8 Eliz. which was the time the tenant was to appear; 
conſequently this recovery muſt be void, becauſe here was 
judgment on a voucher, and a recovery in value, before 
the avrit was returned, before which the court has no 
power to proceed, But it was anſwered and reſolved, 
that ſince proxim futur were not written at large, they 
may be indifferently applied eicher to die Lunæ, by ſup- 
poſing them to ſtand for proximo futuro, or to guartd /ep- 
timand, by ſuppoſing them to ſtand for proximd futurd ; 
and where words abbreviated may he indifferently refer- 
red, it is but reaſonable to give them ſuch a relation, 4s 
will belt ſupport the recovery, which is but a voluntary 
conveyance, ut res magis valeat quam pereat; but if the 
words had been at large proxime future, then they mult 
neceſſarily be referred to guadrage/ime, and then the ob- 
jection had been good, and the recovery for that reaſon 
muſt have been void. | 

In error to reverſe a recovery, the errors aſſigned were, 
1. That the writ of entry was brought of an advow/n of 
a rectory, and of a rent iſſuing out of the rectory, which 
was a his petitum, therefore the writ vicious ; but this was 


diſallowed 
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diſallowed, becauſe the advowy/on and rector are different 
$3 
— but he who has the rector has the profits of 
the church, out of which the rent iſſues; conſequently 
there can be no bis petitum in this caſe, becauſe by the 
demand of the advow/on of the rectery, and of the rent 
iſſuing out of the reQory, the demandant recovers more 
than by a demand of the refory only: another error aſ- 
ſigned was in the demand of a rept or penſion of four 
marks iſſuing out of the rectory, which is ſo uncertain a 
demand, a penſion being a different thing from a rent, and 
recoverable in the Spiritual court; but this was diſſallowed; 
becauſe it is plain there is but one ſum of four marks de- 
manded, and the penſion or rent mult be ſynonymous 
here, becauſe they are demanded as i//uing out of the rec- 
fory 3 therefore the penſion cannot be in nature of an 
annuity, which charges the per/on only, becauſe it 1s 
expreſsly to iſſue out of the rectory, LPopb. 23. 5 
Co. 41. 4. | | 
In a writ of error to reverſe a common recovery, the 
error inſiſted on was, that the warrant of attorney of the 
vouchee bore date before the Summoneas ad warrantizand. 
iſſued, yet the judgment was affirmed, becauſe the vouchee 
may come in, if he will, before the Summoneas ad war- 
rantizand, and make his attorney; therefore, to ſupport 
the common recovery, it ſhall be preſumed the vouchee 
was preſent in court and appointed his attorney; and ſo 
the dedimus for the warrant and the Summoneas ad war- 
rantizand. void, 1 Sid. 213. 1 Leu. 130. Raym. 70. 
See Eftate- tail, and 18 Vin. Abr. tit. Recovery, allo 
Black. Com. 2 V. 116, 271, 357, 358. xvii. xix. 4. 


422. 


back or ſtopping ſomething which is due, and in our law, 
we uſe it for, to defalk or diſcount ; as if a perſon hath a 
rent of ten pounds out of certain lands, and he diſſeiſes 
the tenant of the land; in an a/7/e brought by the diſſeiſſee, 
if he recover the land and damages, the diſſeiſor ſhall re- 
coupe the rent due in the damages: So if a rent-charge 
iſſoing out of land, paid by the tenant to another, We, 
he may recoupe the ſame. Terms de Ley. Dyer 2. And 
an inn-keeper may keep back and detain his gueſt's 
horſe, Ce. till he pay for his entertainment: But a man 
who receives another's cattle to paſturage, it is ſaid, may 
not do ſo, unleſs it be agreed between them at firſt. Cro. 
Eliz. 196, 197. Sed qu. as to the lalt poſition. 
Recreant, (7) Cowardly, faint-hearted; and was 
formerly a word very reproachful. Fleta, lib. 3. ſee 
Black. Com. 3 V. 340. 4 J. 342. = 
Betta pziſa Regis, The King's right to a prize, or 
taking of one butt or pipe of wine before, and another 
behind the maſt, as a cuſſom for every ſhip laden with 
wines. Edu. I. in a Charter of many privileges to the 
barons of the Cinque - ports, diſcharged them of this duty. 
Cowell, Priſage of wines not to pay cuſtom. 12 Car. 2. 
12 fs. 5 
Reititudo Right or juſtice; ſometimes it ſignifies 
legal dues, a tribute or payment. Leg. Edw. Confey. 
c. 30. Si quis Dei rectitudines per vim deforceat, emender, 
Ge. viz, If any one violently retain the rights of God, 
(i. e. tithes and oblation) let him be fined or amerced, 
to make full ſatisfaction. Leg. Hen. 1. c 6. 
Befto, Is uſed for a writ of right, which is of fo high 
a nature, that as other writs in real actions are only to re- 
cover the poſſeſſion of the land, fc. in queltion ; this 
aims fo recover the ſeifin, and the property, and thereby 
0 the rights of poſſeſſion and property are tried together. 
9. Lit, 158. 
It hath 5 ſpecies; writ of right patent, and writ of 
right elaſe: The firſt is ſo called, becauſe zt i /ent OPEN, 
and zs the higheft aurit of all others, lyiog for him who 
hath a fee-fimple in the lands or tenements ſued for, againſt 


tenant of the freehold at leaſt, and in no other caſe. | 


F. N. B. 1, 2, Sc. But this writ of right patent ſeems 
to be extended farther than originally intended; for a 
writ of right of dower, which lies for tenant in dower 1s 


patent, as appears by F. N. B. 7. IC 
{aid in ſome other caſes, Table Reg. Orig. Alſo there is 


a /vecial writ of right patent in London, otherwiſe termed a 
writ of right according to the cuſtom, which lieth of lands | 


for he who has the advow/or has only the right of 


Recoupe, (from the Fr. recouper) Signiſies the keeping |. 


And the like may be | 


| 
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or tenements within the city, Ce. And the writ of r/ghr 


patent is likewiſe called bree magnum de recto. Reg. 


Orig. 9. Fleta, lib. 5. c. 32. | | 
A writ of right cle is brought where one holds lands 
and tenements by charter in ancient deme/ne, in fee-fimple, 
fee tail, or for term of life, or in dower, and is diſſeiſed; 
and 7s directed to the bailiff of the King's manors, Or to the 


lord of ancient deme/ne, if the manor is in the hands of a 
ſubjet, commanding him to do right in his court: This 
writ is alſo called breve parvum de redo. F. N. B. 11. 


Reg. Orig. 9. Britton, c. 120. And he who holds 
lands in ancient demeſne by court-roll, if he be ouſted, 
ſhall not have the writ of right clo/e, but is to ſue by bill in 
the lord's court, c. 5 

If a perſon ſeiſed in fee- ſimple dies ſeiſed of ſuch eſtate, 
and a ſtranger doth abate and enter into the land, and 
deforce the heir; the heir may ſue a writ of Right patent 
againſt the tenant of the freehold of the ſame land, or an 
afſiſe of Mortdanceflor. 11 AM. 17. 


In a writ of right patent, the demandant is to count of 
bis own ſciſin, or of the ſeifin of his anceſtor ; if one bring 


the writ as heir to an anceſtor, he may lay the ſeiſin and 
e/plees as in pernancy of the profits of the lands in his an- 
ceſtors; and where it is brought by a biſhop or body 


politic, ſeiſin of the e/plees is ro be laid in themſelves, 
or in their predeceſſors. New Nat. Br. 10. 


Where a crit of right cloſe is directed to the lord of 
whom the lands are holden, and he will not hold his 
court to proceed on it; a writ ſhall iſſue requiring him to 
hold his court, &c. And if the lord hold his an Fog 2:1 
will not do the demandant right, or delay it, the plea 
may be removed by the writ called 7o/t into the county- 
court of the ſheriff; and from thence by recordare into the 
Common Pleas, Ii 6, 7. | Ee | 

Writ of right may be had after an afj/z, writ of entry 


ur difſeiſin, Ic. or other real action, where demandant 


is barred by action tried; ſo if he loſe by default in a 
writ of right, before the miſe is joined, c. But if a 
perſon once loſeth his cauſe on a writ of right by trial and 
judgment, &c he is without remedy, and ſhall be finally 
concluded. New Nat. Br. 2. 3 2 

Glanvil ſeems to make every writ, whereby a man ſues 
for any thing due unto him, a writ of right. Glanv. c. 10, 
'T TE 7 RO | 3 f 

Retto de Advocatione Ecaefiz, Is a writ lying where 
a man hath right of advowſom, and the parſon of the 
church dying, a ſtranger preſents his clerk to the church, 
the party who hath rigbt not having brought his action of 
quare impedit nor darreign preſentment, but ſuffered the 
ſtranger to-uſurp on him : And it lieth only where an ad- 
vowſon is claimed in fre to him and his heirs, F. V. B. 
30. 4 £4.3. £..18- 5 | 


Refo de cuſtodia terrae & hacredis, Was a writ which 


lay for him whoſe tenant, holding of him chivalry, died 
in nonage, againſt a ſtranger who entered on the land, 
and = the body of the heir; but by the ſtatute of 12 
Car. 2. c. 24. it is become uſeleſs as to lands holden 7 
capite, or by nights ſervice, but pot where there is 
guardian in „cage, or appointed by the laſt will and teſ- 


tament of the anceſtor, The form of it, ſee in F. N. B. 


139. and Reg, Orig. 161. 


Retto de Dote, A writ of right of doxwer, which lies 


for a woman who has received part of her dower, and de- 
mands the reſidue againſt the heir of the huſband, or his 
guardian. F. M. B. 7, 8, 147. Co. Litt. 32, 38. 


Vetto de dote unde nihil habet, Is a 4urit of right, 
which lies in caſe where the huſband having divers lands 


or tenements, hath aſſured 20 do-wer to his auiſe, and the 


thereby 1s driven to ſue for her thirds againſt the heir, or 
his guardian. O. Nat. Br. 6. Reg. Orig. 170, | 
Keto quando Dominus remiſtt, Is a writ which lieth 
where lands or tenements in the ſeigniory of any lord, 
are in demand by a wwrit of right : If the lord in ſuch caſe 
holdeth no court at the prayer of demandant or tenant, 
but ſends to the King's court his writ to put the cauſe 
thither for that time, (ſaving to him at other times the 
right of his ſeigniory) then this writ ſhall iſſue out for the 
other party, and hath its name from the words therein con- 


tained. F. N. B. 16. | 
» * | Reffo 
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Meſto de Bationabili parte, A writ lying between 


privies in blood, as brothers in Gave, fiſters, and 


other coparceners, for land in fee-fimple. © If-there be 
two ſiſters, and the anceſtor dieth ſeiſed of land in fee, 
and one of the ſiſters enters into the whole, and deforces 
'the other, ſhe who is deforced ſhall have the writ of right 
de rationabili parte: And if, where there ate two ſiſters, 
aſter the death of the anceſtor they enter and occupy in 
common as coparceners, and then one of them deforce the 
other to occupy that «hich is appendant or appurtenant 


to the meſſuage, c which they have in coparcenary; 


ſhe who is deforced ſhall have this writ. Alfo'if the an- 
ceſtor were diſſeiſed of lands, and dieth, and one ſiſter 
entereth into the whole land, and deforceth her ſiſter, ſhe 
ſhall have the writ apainR her other filter + For it lieth as 
| well on a dying ſeiſed of the znceſtor, if one ſiſter enter 
on all, as where the anceſtor doth not die ſeiſed; and it 
is a writ of right patent, c. F. N. B. 9. New Nat. 
Br. 19, 20. SES | 5 


In this writ the demand ſhall be of a certain portion 
of land, to hold in ſtwerally; and voucher and view do 


not lie in it, becauſe of the privity of blood; but in a ra- 
tionabili parte the view was granted, 15 H. 5, for that 
the anceſtor did not die ſeiſed, &c. 
writ, after removing into C. B. is Summons, Grand Cape, 
and Petit Cape, fe [did. See Poorh. © | 

Befto fur Diſclaimer, Is a writ which lies where the 
Jord, in the court of Common Pleas, avows on his tenant, 


and the tenant claims to hold of bim; on which % 


claimer the lord mall have this writ ;- and if he avers and 
proves that the land is holden of him, he ſhall recover the 
land for ever: Th's writ is grounded on the ſtatute of 
Nan. 2. e. 2. Oid. Nat. Br. 150. ke 5 
Keftoz, (Lat.) A governor; and rector eccleſæ paro- 


ehialis, Is he who hath the charge ard cure of a pariſh 


church. It has been held, that recor eccleſiæ is one who 


hath a parſonage where there is a vicarage endowed, And 
when dioceſes were divided into pariſhes, the cle:gy who 


had the charge in thoſe places were called recors; after- 


wards, when their refories were appropriated to mona- 
ſteries, Cc. the Monks kept the great tithes; but the 
biſhops were to take care that the re2or's place ſhould be 


ſupplied by another, to whom he was to allow the ſmall 
tithes for bis maintenance, and this was the vicar. Count. 
Parſ. Comp. 75. Rector tantum jus in eccleſiz parochiali 
Babet, quantum prælalus in eccleſia collegiata, Black. Com. 
1 | | | . 2 0 
Reſtozial tithes, ſee Flack. Com. IV. 388. 


Bedſdtoꝛp, (Reforia) Is taken gro integra ecclefia paro- | 
chiali, cum omnibus ſuis juribus, frediis, decimis aliiſque 


fro wertuum ſpeciebus Spelm. Alſo the word rectoria hath 
been often applied to the redor's manſien or parſonage 
' houſe. Paroch. Antiq. 549. See Parſonage. | 
Reffiim, Right; anciently it was uſed for a trial or 
accuſation. Prad. lib. 3. 5 
Beftum Ee, ad refum in curia demini, is the ſame 
with fare ad retum. Leg. H. 1. c. 43. See infra. 


Bettum Rogare, Is to petition the judge to do right, 


Leg. Ine. Ca 9. 
Befftum, Stare ad rectum, To ſtand trial at law, or 


abide the juſtice of the court. Hexed. 655, 

*  RBetftus in Curia, z. e. Right in court, is he who 
ſtands at the bar, and no man objects any offence againſt 
bim. Smith de Ref ub. Angl. lib. 2. c. 3, And when a 
perſon outlawed hath reverſed the outlawry, ſo that he can 
participate of the benefit of the law, he is ſaid to be rectus 
in curia. Ai | 

Recuſants, Are ſuch as adhere to the Pope as ſupreme 
head of the church, and who refuſe or deny ſupremacy to 
the King. | 
At the reformation, thoſe were deemed recu/an's who 
diſputed the authority of the crown in cauſes eccleſiaſtica], 

and denied the King's ſupremacy ; but the acts of par- 
liament made againſt recy/ants, particularly the 35 Eliz, 

c. 2. deſcribe a recuſant to be one avho does not repair to ſome 

' church or chapel or uſual place of common prayer, to hear 

divine ſervice: Aftetwards, receiving the ſacrament of the 

church was made a farther teſt of conformity : And by 


the 25 Car, 2. c. 2. & 30 Car. 2. fl. 2. a declaration 


The proceſs in the 


viction. 
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again tranſubſtantition was req uited, to diſtinguiſ pt. 


piſts and popiſh recaſants from proteſtants. | 
All perſons are judged popiſh recaſants canvie, «;, 


refuſe the oaths of allegiance and ſupremacy, or aljuralig, 


and ale liable to ſuffer and forfeit sccordipgly, viz. the 


incur a premunire, where upon they forfeir all their good 
and chattels, with their lands, c. Read. Stat. 4 
Jo % e water. cds. be | 


 Fecuſants convie, above the age of ſixteen years, ars 


to go to their place of abode or ſettlement, and x trawl 
abe we five miles from thence, without licence from the Kin 

three of the privy council, or four juſtices. of the == 
with the aſſent of the biſhop of the dioceſe or the Ny 
tenant, or deputy lieutenant of the county, on pain of 
forſeiting their goods, Sc. And not baving lands wor 


twenty marks fer ann. or goods to the value of 401, f 


they do not make the ſubmiſſion of conformity mentiched 


in 35 EV c. 2. being required by a juſtice of peace, they 


may be compelled to abjute the realm; which abjuration 
mul be certified to the next aſſizes; and it 7s felony if thy 


do mos depart within the time limited by the juſtices, or de. 


parting and returning again-withovt the King's licence: 


But if any perion offending, before convidtion, come tg 


ſome parith church on a Sunday, and make a public ce. 
claration of his conformity, he ſhall be diſcharged from 
all penalties, &c.-though'if ſuch offender afterwards te. 
lapſe, and become a recu/ant again, he ſhill loſe the be. 
nefit he might otherwiſe have had on bis ſubmiſſion : Aud 
recyſants required by proceſs to make their appearance, 
ſhail net incur any forfeiture for travelling on ſuch ce. 


caſion. 35 Elix. c. 2. 3. Jac. 1. c. 5. 


As to !iceniing a recaſant to travel, the biſhop, lier 
tenant, or deputy lieutenant, who gives his aſſent to it, 
muſt be a diſtiuet perſon from the juſtice ef peace wh! gate 


he licence ; therefore if one and the ſame perſon be x 
Juſtice of peace, and deputy lieutenant, he cannot act in 


both capacities, but if he ſign and ſeal the licence 28 4 
Juſtice of peace, the aſſent of ſome other deputy lieutenant, 
Sc. muſt be had: And it is a good exception to a licence 
by four juſtices, that no particular cauſe of the recuſan!' 
travelling is expreſſed in it, Cro. Fac, 35 2. Cauly 


. 


A perſon was indicted for recaſancy, but conformed be. 
fore conviction : And ſo again the ſecond: time, and wa; 


Indicted. a third time for a relapſe; and on motion, that 


it might be certified into the Exchequer, becauſe by the 
ſtat. 35 Elix. c. 2. he is to loſe all the benefit which be 
was to have by his former conformity, the relapſe was 
certified accordingly. 1 Bal. 133. | 


© Juftices in their ſeſſions are to cauſe proclamation to b 


made, that popiſh recy/ants ſhall render themſelves to the 
ſheriff or bailiff of the liberty where they are, before the 
next aſſiſes or ſeſſions, Sc. And if they do not, the de- 
fault being recorded, ſhall be taken as a ſufficient con- 
3 Fac. 1. c. 5. And conſtables and church- 
wardens of every pariſh, or one of them, or, if none ſuch, 
the-conſtables of the hundred there, are to preſent once « 
year at the quarter-ſeſſions ſuch recu/ants as ſhall abſent 
from the church for a month together; the forfeiture of 
which is 20/, per month, c. Stat. ibid, If a reuſant 
conform, and do not receive the ſacrament once a year ⁊t 
leaſt, he ſhall forfeit for the firſt year 20 J. for the ſecond 
401. and for every default after 60/. And if after he 
hath once received it, he make default therein by the 
ſpace of one year, he ſhall forfeit 60/, to be recovered at 
the quarter-ſefſions by inditment, and divided between the 
King and proſecutor: But the huſband is not chargeable 
with the offence of the wife; nor the wife for the huſband 
after his death, 767d. | : 
It hath been adjudged, that a writ of error will no! lie 
on a conviction of a recuſant, for not rendering himſe: 
to the ſheriff, Sc. becauſe the conviction is no judęnin, 
but the ſtatute gives proceſs on it for the forfeiture: 9 
that if there be any faults in it, the ſame is to be 
quaſhed in the Exchequer, the party firſt conformilg: 
Raym. 433. | : 4, 
An information ram guar was brought againſt deſen 
ant, ſetting forth, that before and on ſuch a day 3 


a recuſant convict, and that afterwards he confor med, : 


Can HK} KW bb Dov» r . w . 


2 oY AY Jonnd 


© ® 


85 —= 


Sac 


and for three years after had not received the ſacrament, 
and ſo demanded 60 J. for every year: On Not guilty 

leaded, plaintiff had verdict; and thereupon it was 
moved that the information was incertain, becauſe either 
the time was alledged, nor how, or in what court, nor before 
ao hom the conviction was; and the informer demands the 

enalty for three years, when by ſtatute no informer can 
demand a penalty upon the penal law, but by an in- 
formation exhibited within a year after the offence : But 
it was reſolved, that the firſt exception had been good on de- 
murrer; but defendant having pleaded Not guilty, all 
the circumſtances of his conviction were admitted, and 
nothing remained to be tried but the fact: And as for the 
ſecond exception, it was good againſt the informer for his 
part, but ſhould not prejudice the King. Co. Zac. 365. 
3 Nelſ. Abr. 52. : ; 

The Stat. 23 Elix. c. 1. gives ſeveral remedies againſt 
Recuſants; one for the King alone, and there the proſe- 
cution muſt be by indictment in B. R. The other for a 
common perſon, and that is to be by action of debt; bill 
plaint or information. And the 28 EA. c. 6. was made 
for the benefit of the crown on indictments, and doth not 
extend to informations; therefore ſuch informations may 
be brought in any court of record. Hb. 204. 

Where the defendant is indicted on the ſtatute of Recu- 
ſancy, CONFORMITY 7s a good plea ; but xot if an action 
of debt be brought, 1 Mod. 213. But vide 2 Show, 
A Recuſant certified into the court of King's, Bench, ac- 
cording to the 23 Elix. c. 1. ſhall give ſecurity for his good 
behaviour, Sc. 2 Bulft. 155, The judgment in Recu- 
ſancy is quod convictus eſt. 2 Strange 10483, 

Fraudulent conveyances to avoid the penalties of Recu- 
ſancy, made void 29 Elix. c. 6. The crown may ſeize 
the goods, and two thirds of the lands of Recuſants, for 
non payment of the 20 l. a month. 29 Eliz. c. 6. . 4. 

Jeſaits and prieſts refuſing to anſwer, ſhall be committed, 
35 El. c. 2./. 11. The manner of a Recuſant's ſubmiſ- 
ſion. 35 El. c. 2. /. 15. : 

None ſhall go or ſend any other to a popiſh ſeminary, 

1 Fac. 1. c. 4. J. 6. 11 C12 V. 3. c. 4. J. 6. See alſo 
3 Car. 1. c. 3. 25 Car. 2. c. 2. J. 8. lt is great pity 
theſe laws are not enforced, as many perions, who pre- 
tend to be proteſtants, from motives of parſimony, ſend 
their children abroad to popiſh ſeminaries, to be boarded 
and educated. They might board and educate their chil- 
dren in England, at a diſtance from the metropolis, as 
well, and for as little expence, every thing duly conſi- 
dered, The children are ſubjected to certain diſabilities, 
if ſent without licence, by 3 Jac. 1. c. 5. J. 13. The 
penalty of retaining Recuſants, 3 Fac. 1. c. 4. J. 32. 

Recuſants reſtrained from coming into the preſence of 
the King or the Prince. 3 Jac. 1. c. 5. 30 Car. 2. fl. 2. 
But by ee. 12. they may come into the King's preſence, 
by licence of ſix privy counſellors. 

Recuſants are diſabled from practiſing law, or phy ſic, or 
bearing office, by 3 Fac. 1, c. 5. J. 8. They are ſub- 
jected to the diſabilities of excommunication by 3 Zac. 1. 
4. „ lo its | 

RED on Recuſants having marriages or baptiſms 
ſolemnized by popith prieſts. 3 Jac. 1. c. 5. J. 13. 

Recuſants are diſabled from preſenting to a church, or 
granting an advowſon. 3 Fac. I. c. 5. / 18, This is 
extended to perſons profeſſing the popiſh religion. 12 An. 
c. 14. 11 Geo, 2. c. 17. J. 5. The preſentation to 
churches of Recuſants, given to the univerſities. 3 Fac. 
1. c. 5. 19. And of perſons refuling the declaration. 
1 V. M. c. 26. Recuſants diſabled from being exe- 
Cutors or guardians. 3 Fac. 1. c. 5. J. 22. Arms and 
ammunition of Recuſants to be ſeiſed. 3 Jac. 1. c. 5. J. 
27, Penalies on married women Recuſants. 7 Zac. 1. 

. . ut; 225 

Members of either houſe of parliament, not making 
the declaration againſt popery, to be Recuſants convict. 
30 Car. 2. ft. 2. Third refuſal of the declaration againſt 
popery by any perſon, conviction of Recuſancy. 1 W. 
& M. c. 8. / 9. Reputed papiſts refuſing the oaths, to 
remove ten miles from London, or be convict of Recuſancy; 
except tradeſmen regiſtring their names, Se. 1 V. & 
M. c. 9. See Papiſis, and Black. Com. 4 V/. 55, 124. 
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Bed, (Sax. red) Is an old word ſignifying advice j 
and redbana is one who adviſed the death of another. See 
Dedbana, | | 

Bed Book of the Exchequer; Liber Rubens Scaccarii) 
Is an ancient record, wherein are regiſtred the names of 
thoſe who held lands per Barroniam in the time of Hen. 2. 
Ryley 667. It is a manuſcript volume of ſeveral miſcel- 
* treatiſes in the keeping of the King's remembranter 
in his office in the Exchequer; and hath ſome things (as 
the number of the hides of lands in many of our counties, 
Sc.) relating to the times before the Conqueſt, There 
is likewiſe an exact collection of the eſcuages under King 
Hen. 1, Rich. 2. and King John; and the ceremonies 
uſed at the coronation of Queen Eleanor, wife to King 
Henry the Third, Sc. See Privilege, | 

Beddendum, Is uſed ſubſtantively for the clauſe in a 
leale, whereby the rent is reſerved to the leſſor ; and an- 
ciently corn, fleſh, fiſh, and other victuals, were for the 
moſt part reſerved on leaſes, 2 Rep, 72. Wood's Inſt. 
226. 

In debt for rent, plaintiff declared on à leaſe made 
25 Auguſt 11 W. z. of a meſſuage, &c. for ſeven years, 
to commence from the 24th day of June before; redden« 
dum quarterly at Michaelmas, St. Thomas's day, Lady day, 
and Mid/ummer, three pounds ten ſhilliugs, the firſt pay- 
ment to be made at Michaelmas then next; and aſſigned 
for breach that fourteen pounds of the rent was in arrear 
for one year, ending 24 December anno 13 Will, And on 
demurrer to this declaration, it was objected that on this 
leaſe there was no year could be ended on the the 24th bf 
December, but on St. Thomas's day, according to the red. 
dendum; which was held to be true, becauſe avhere ſpe- 
cial days are limited in the reddendum, the rent muſt be com- 
puted from thoſe days, not according to the habendum ; and 
that the rent is never computed from the habendum, bit 
when the reddendum is general, i. e. paying quarterly fo 
much; ſo plaintiff had leave to diſcontinue, c. 1 Salk. 
141. See Deed, Leaſe and Reſervation, and Black, Com. 
i. 299. L iii. N 

Reddidit le, Is where a man procures bail for himſelf 
to an action in any court at law; if the party bailed at any 
time before the return of the ſecond /cire facias againſt the 
bail, renders himſelf in diſcharge of his bail, they are 
thereby diſcharged. 2 Lill. Abr. 430. 

A ca. /a, was returned non eff inventus againſt the prin- 
cipal, and one /cire fac* and a nibil; and on the ſecond 


ſeire fac. he rendered himſelf, and was received; But if 


there had been a /cire feci and judgment thereon, he had 
come too late. Cro. Jac. 109, 

If defendant renders himſelf to the Marſhal of B. R. on 
any action in that court, in diſcharge of his bail, % de- 
fendant's attorney is forthwith to give notice of ſuch render 
to plaintiff's attorney, and ſhall make oath of the notice, &c. 
And a reddidit ſe will not diſcharge the bail unleſs the 
attorney who is concerned for defendant or his bail, enters 
it in the Marſhal's book; and having given notice thereof 
to the attorney for plaintiff, brings the bail-piece to the 
Secondary, who on producing a note from the Marſhal or 
his clerk, that defendant is in cuſtody, will diſcharge it ; 
and, until this is done, plaintiff may notwithſtanding 
proceed to judgment and execution againſt the bail; for 
until the bail. piece is diſcharged, there is a record fill re- 
maining in court againſt them, 2 Lill. 431. 

A reddiait /e of the principal, in diſcharge of the bail in 
error, is no plea; for the recogniſance is not to render 
the body, but to pay the debt. Vide Bail. 

Redditarius, A renter; and redditarium hath been 
uſed for a rental of a manor, or other eſtate. Cartulgr, 
Abbat. Glaſton. MS. g. | | 

Beddition, (Reddizzo) A ſurrendering or reſtoring; 
being alſo a judicial acknowledgment that the thing in de- 
mand belongs to the demandant, and not to the perſon ſo 
ſurrendering. Stat. 34 & 35 H. 8. c. 24. 

Bedditus Ifliſus, Is ſet or ſtanding rent, Vide 
Aſus. | 

Be-delivery, Is a yielding and delivery back of a thing: 
If a perſon has committed a robbery, and ſlolen the goods 
of another, he cannot afterwards purge the offence by any 
re-delivery, &c. Co. Lit. 69. H. P. C. 72. 


9 Be demile, 


. — AE EOS” 
EEE —— 


— 
— 


2222 
1 —— 
—— roy 
— = 2 — — 
— 2 — 
. — — — , —— 
_ 
2 - — 


e 
— — - 


Bedemiſe, Is a regranting of lands demiſed or leaſed. 
See Demiſe and Redemi/e. YE 


Redemption, (Reademftio) A ranſom or commutation ; | 


and by the old Saxon laws, a man convicted of a crime 
paid ſuch a fine, according to the eſtimation of his head, 
pro redemptione ſua. 

Bediſleiin, ( Redifſeifina) Is a difeifin made by him, 
who once before was found and adjuoged to have % 
the /ame man of his lands or tenements, for which there 
lies a ſpecial writ called a writ of redifeifin, Old Nat. Br. 
106. F. N. B. 188. 

The writ rediſſeiſin lieth where a perſon recovers by 
affiſe of novel difſeifin any lands, &c. and is put in poſſeſ- 
lion by verdict and judgment, and afterwards is difſei/ed 
of the ſame by him by whom he was diſſeiſed before. 
Statute of Merton, c. 3. New Nat. Br. 417. Alſo this 
writ lies againſt him who committed the rediſſiſin, and 
another who was not diſſeiſor, if he be tenant of the land; 
and if a man recover by rediſſeiſin, and after he is diſſeiſed 
again by the perſon who made the firſt rediſſeiſin, he ſhall 
have a new writ of rediſſeiſin; and ſo one reaiſſeiſin after 
another, every time he is rediſſeiſed. 15¹d. 418, 420. 

The redifſei/in being found on the ſheriff's inquiſition, 
the party who did it is to be committed to priſon, and the 
land re-ſeiſed; and he who recovereth in redi/ei/n, ſhall 
have double damages, Ec. Stat. Weſtm. 2. c. 26. The 
puniſhment for rediſſeiſiu ſee in the ſtatute 52 H. 3. 
c. 8. | | | 
Lf plaintiff be rediſſeiſed of parcel of the tenement for- 
merly recovered, he ſhall have a rediſſeiſin: And when co- 
parceners are diſſeiſed, and recover in an afi/e, if after 
they make partition and are ſeverally diſſeiſed, they may 
bring ſeveral writs of rediſſeiſin, &c. Co. Lit. 154. 

A recovery in 4% of novel difſeifin is againſt two diſſei- 
ſors, and one of them diſſeiſes the plaintiff again, he may 
have a rediſſeiſin againſt him: But where the recovery is 
againſt a woman in afi/e, and ſhe taketh huſband, and 
both of them diſſeiſe the plaintiff, he ſhall not have this 
writ ; becauſe the huſband is alius, and not the ſame firlt 
diſſeiſor. Bid. And if in a writ of right, &c. the de- 
mandant makes his proteſtation to ſue in the nature of 2%, 
and after is rediſſeiſed; he ſhall not have a writ of rediſſei- 


fin, the firlt recovery not being by writ of af/i/e of nowel di/- . 


/eifin. See 2 Inſt. Com, on Weſt. 2. c. 26. See Poſt- 
Diſſeiſin, and Black. Com. 3 V. 188. | 

Redzeſs of Injuries. The more effectually to accom- 
pliſh the redreſs of injuries, courts of juſtice are inſtituted in 
every civilized ſociety, in order to protect the weak from 
the inſults of the ſtronger, by expounding and enforcing 
thoſe laws, by which rights are defined, and wrongs pro- 
hibited: This remedy is therefore principally to be ſought 
by application to theſe courts of juſlice; that is by civil 
ſuit or action. Black. Com. 3 V. 2, | 

Bedubbers, Are thoſe that buy ſtolen cloth, and turn 
it into ſome other colour or faſhion, that it may not be 
known again. Britton, c. 29. 3 Inft. 134. 


Re-entrp, (from the Fr. rentrer 1. e. rurſus intrare) Is 


the reſuming or retaking a poſſeſſion lately had, as if a 
man makes a leaſe of lands, He. to another, he thereby 
quits the poſſeſſion ; and if he covenants with the leſſee, 
that, for non-payment of rent at the day, it ſhall be 
lawful for him to re-enter ; this is as much as if he condi- 
tioned to take again the land into his own hands, and to 
recover the poſſeſſion by his own act, without aſſiſtance of 
the law. But <werds in a deed give no re-entry, if A CLAUSE 
of re-entry be not added. Wood's Inſt, 140. 

One may reſerve a rent on condition in a feoffment, 
leaſe, &c. That if the rent is behind he ſhall re-enter, and 
hold the lands till he 1s ſatisfied, or paid the rent in ar- 
rear; and in this caſe if the rent is behind, he may re- 
enter; tho' when the ſeoffee, &c. pays or tenders on the 
land all the arrears, he may enter again. Lit. 327. Co, 
Lit, 203. And the feoffor, &c, by his re-entry gaineth 
no eſtate of freehold, but an iatereſ by the agreement of 
the parties, to take the profits in the nature of a diſtreſs : 
Here the profits ſhall not go in part of ſatisfaction of the 
rent; but it is otherwiſe if the feoffor was to hold the 
land till he was paid by the profits thereof. 1big. 

All perſons who would re-enter on their tenants for non- 
payment of rent, are to male a demand of the rens; and, to 


322. 


court or parties, to ſome indifferent perſon. 


| liberties thereof belonging to the late priory of, &. 


A. was decreed to pay back 100 guineas. Jer. 400. 
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prevent the re- entry, tenants are to tender their rent, (9, 
1 Luft. 201. If there is a leaſe for years, rendring one 
with condition, that, if the leſſee aſſigns his term, the 
leifor may re-enter; and the leſſee aſſig neth, and the leſſor 
recerveth the rent of the aſſignee, not knowing or hearin 
of the aſſignment, be may re enter notwithſtanding the gc. 
ceptance of the rent, 3 Rep. 65. Cro. Blix. 553, 

A feoffment may be made upon condition, That if the 
feoffor pay to the feoffee, Ge. a certain ſum of money at 
a day to come, then the feoffor to re-enter, &c, Litt, 


Re:exchange, Is the like ſum of money payable by the 
drawer of a bill of exchange which is returned Pidteſted 
for the exchange of the ſum mentioned in the bil! back 
again to the place whence it was drawn. Lex Mercy, 
98. | | 
Be⸗extent, Is a ſecond extent on lands or tenement; 
on complaint that the former was partially made, 27 
Broke 313. | 

Befare, (from the Sax. ref, or ræfan) To bereaye, 
take away, or rob. Leg. H. 1, c. 83. 

Beference, In acceptstion of law is, where a matter js 
referred by the court of Chancery to a Maſter, and by the 
courts at law to a Prothonotary or Secondary, to examine 
and report to the court. 2 Lill. Abr. 432. Or by the 


In Chancery, by order of court, irregularities, excep. 
tions, matters of account, c. are referred to the exami- 
nation of a Maſter of that court. In the court of B. 2. 
matters concerning the proceedings in a cauſe, by either 
of the parties, are proper matters of reference under the 
Secondary, and for him in ſome ordinary caſes to com. 
pole the differences betwixt them; and in others to make 
his report how the matters ſtand, that the court may iettle 
the differences according to their rules and orders, Paſch, 
1650. 

It a matter in difference between plaintiff and defendant 
be referred to the Secondary, and one of the parties will 
not attend at the time appointed, after notice thereof gi- 
ven, to hear the buſineſs referred; the other party may 
proceed in the reference alone, and get the Secondary to 
make his report without hearing of the party not attend- 
ing. 2 Lill. 342, See Report, and Black, Com. 3 J. 


453. 

” Meference to Moꝛds. The King granted to 4. and D, 
and their heirs all 1ho/e meſſuages, & c. late in the tenure 
of F. S. ſituate, fc. in the city of V. and in the ſuburbs 
thereof, and out of the city within the juriſdiQion and 


which meſſuage, Sc. in the city and ſuburbs belonging 
to the late priory, were of the clear yearly value of 40, 
Reſolved, that the words (al THosz meſſuages, &.) 
make a neceſſary reference by reaſon of the word ( 
as well to the vill as to the tenure of J. S. ſo if the one ot 
the other fails, the general grant is void; for (20% 1s 
not ſatisfied till the ſentence be ended. Dodaingir's 
caſe. See 18 Vin. Abr. 272. | | 
Beferendary, ( Re/erendarius) An officer abroad, of the 
ſame nature as Mafters of Requeſt were to the King among 
us: The Referendaries being thoſe who exhibit the petitions 
of the people to the King, and acquaint the judges with 
his commands. And there was ſuch an officer in the time 
of the Engliſh Saxons here, Ego Augemundus Referet- 
darius approbavi, Ac. And we read of a Referendariu 
Angliæ. Spelm, | | 
Refozmation of Religion, See Black. Com, 4 7 


423. — 5 
Refunding, J. an attorney being ill, takes B. for® 
clerk, and receives 1201. and by articles agrees with the 
father of B. to return 60 J. of the money if he died within 
a year, A. died within three weeks. The executor 0 
jncipdl 
003 


A. was indebted to B. by mortgage in 400/. pt 
monies and died. B. died leaving J. S. executor : 
bill in Chancery, for payment of debts of 4. out of = 
charged with the ſame, the maſter reported 700 l. due 
the mortgage, and the executor received the whole _ 
but afterwards it appeared that 353 J. 135. 1. had f 
paid to B. the teſtator by A. in his life-time; re 
the truſtees and ce/ffui que truſt, an infant, Þrovs " 
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bill to be relieved againſt this over-payment ; the executor 
(defendant) pleaded all the former proceedings, and alfo 


that he, before any notice of the over- payment, as execu- | 


tor of B. bad paid away the 700 J. in the debts of B. The 


Maſter of the Rolls decreed the executor :o repay the ſur- 


las, and he to be at liberty to ſue ſuch creditors, as through 
miſtake he had paid, TO REFUND; and this decree was 
affirmed by Lord Chancellor Cowper, who compared it to 
the caſe of a judgment obtained by executor, and after 
reverſed in error, and to that of a decree which 1s after- 
wards reverſed by appeal; though he ſaid that in the laſt 
caſe of an appeal if defendant had delayed the appeal, 
and willingly ſtood by whilit the executor paid away the 
money to the teſtator's creditors, it would be otherwiſe; 
for this would be drawing the executor into a ſnare, 


1 Vn's Rep. 355. 


A. for 6001. purchaſes B. 's intereſt and poſſibility in | 


ſuch an eſtate to him and his heirs; the land is evicted, 


A. is not intitled to have his 600 J. back, but his bill was 


diſmiſſed. Fin. Rep. 288. 
Croſs bill was brought for creditors to take their pro- 


ortionable ſhares, but the debts having been paid to 
and releaſes given by them, it was diſmiſſed. 2 Chan, 
R. 173. 

Refuſal, Is where one hath by law a right and power 
of having or doing ſomething of advantage to him, and 
he refuſeth it. An executor may refuſe an executorſhip ; 
but the re//al ought to be before the ordinary: if an ex- 
ecutor be ſummoned to accept or refuſe the executorſhip, 
and he doth not appear on the ſummons and prove the 
will, the court may grant adminiſtration, c. which ſhall 
be good in law till ſuch executor hath proved the wall; 
but no man can be compelled to take on him the execu- 
torſhip, unleſs he hath intermeddled with the eſtate. 1 
Leon. 154. Cro. Elix. 858, Where there are ſeveral 
executors, and they all refuſe, none of them ſhall ad- 
miniſter afterwards; but if there is a refu/al by one, and 
the other proves the will, the r-fu/ing executor may ad- 
miniſter when he will, during the life of his co-execntor. 

1 Rep. 28. 1 Nelſ. Abr. 63, There is a difference 
where there is but one executor, and where there are 
more executors than one, as to refu/al of an executorſhip ; 
for if there is but one, and in ſuch caſe he adminiſter, he 
cannot ref/e afterwards ; and if once he refuſe, he cannot 
adminiſter afterwards: As for inſtance; the teſtator be- 
ing poſſeſſed of lands, c. for a term of years, deviſed 
the ſame to the Chief Juſtice Catline, and made him ex- 
ecutor, and died; afterwards the executor wrote a letter 
to the judge of the prerogative court, intimating that he 
could not attend the executorſhip, and deſiring him to 
grant adminiſtration to the next of kin to the deceaſed, 
which was done accordingly; and after this the executor 
entered on the Jands, and granted the term to another ; 
but it was adjudged void, becaaſe the letter which he 
wrote was a ſuflicient refu/al; and he may not once refuſe, 
and afterwards take upon him the executorſhip. Moor 
272, 
An executor, after a caveat entered againſt the will, 
took the uſual oath of an executor, and afterwards refuſed 
to prove the will; and it was held, that having taken the 
oath of executor, the court could not admit him to refuſe 
afterwards, but ought to grant probate to him notwith- 
ſanding the caveat, on another's conteſting for the ad- 
miniſtration, c. 1 Pent. 435. 
There is a refuſal of a clerk preſented to a church, for 
literature, Fe. And if a biſhop once refuſes a clerk for 
inſufficiency, he cannot accept of him afterwards, if a 
new clerk is preſented. 5 Rep. 58. Cro. Elix. 27. 

In rrover, a demand of the goods and refu/al to deliver 
them, Mus T BE PROVED, Oc. 10 Rep. 56. 1 Danv. 
Abr. 20. | 

Rekutantia, A diſcharge; or renouncing of all future 
claim. iſis Jibris, inſtrumentis, regiſtris, refutationibus, 
aliiſpue evidentiis, &c, Thorn. anno 1389. i 

„Begale Epilcopozum, The temporal rights and pri- 
vileges of a biſhop. Mandatum eff Roberto de B. guod 
faciat habere Epiſcopo Norwicenſi totum Regale quod ad 
Epiſcopatum ſuum pertinet, Brady's Append. to the Hiſtory 
of England, P · 108. 
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Begales, The King's ſervants or officers of Valfinghum, 
anno 1291, | N 

Begal Fiſhes, (mentioned in 1 Flix. cap. 5.) Are 
whales and Purgeons, ſome add porpuſes. | 

The King by his prerogative ought to have every 
whale caft on ſhore, or wrecked, in all places within this 
realm, (unleſs granted to ſubje&s by ſpecial words) as a 
royal f. The King himſelf ſhall have the head and 
body to make oil and other things, and the Queen, the 
tail, to make whalebones for her royal veſtments. Pat. 
Ed. 1. m. 25. Dorſo. See Trad de auro Regine, p. 127. 

Begalia, /dicuntur jura omnia ad fiſcum pectantia, ſaith 
Spelman) The royal rights of a King, which the Civilians 
reckon to be ſix, 


1. Power of judicature, 
2, Power of life and death. 
3. Power of war and peace, | 
4. Maſterleſs goods, as waifs, eſtrays, &c, 
5. Aſſeſſments. And 
6. Minting of money, See Royalties, 


Alſo the crown, ſcepter with the croſs, ſcepter with 
the dove, St. Edward's ſtaff, four ſeveral ſwords, the 
globe, the orb with the croſs, and other ſuch like things 
uſed at the coronation of our Kings, are called regalia. 
See the relation of the coronation of King Charles the 
Second in Bahter's Chronicle. | 

Regalia is ſometimes taken for the dignity and prero- 
gative of the King. Regalia is alſo taken for thoſe rights 
and privileges which the church enjoys by the grants and 
other conceſſions of King's, and ſometimes for the patri- 
mony of the church; as regalia Sandi Petri, c. It 
ſignifies alſo thoſe lands and hereditaments which have 
been given by Kings to the church, wiz. Cepimus in na- 
num noſtram baroniam & regalia gu archiepiſcopus Eborum 
de nobis tenet. Pryn. lib. Angl. 2 tom. p. 231. Theſe, 
whilſt in the poſſeſſion of the church, were ſubject to the 
ſame ſervices as all other temporal inheritances; and after 
the death of the biſhop they of right returned to the 
King, until he inveſted another with them; which in the 
reign of William the Conqueror, and ſome of his imme- 
diate ſucceſſors, was often neglected or delayed; and as 
often the biſhops complained thereof. This appears in 
Ordericus Vitalis, lib. 10. and other writers in thoſe days, 
Neubrigenſis, lib. 3. cap. 26. tells us they complained 
againſt Hen. 2, for that Epiſcopatus wocantes & provent- 
entia perciperet commoda, diu vacare voluit, & ecclefraſlicis 


potius uſibus applicanda in fiſcum redegit, So in Matmſb, 


lib. 1. de Gefl. Pontificum, p. 285, See Black. Com, 19. 
241. f 

Regalia facere, Is to do homage or fealty when he is 
inveſted with the regalia, wiz. Regalia pro more iſtius 
temporis faciens principi 7 Calend, Octobris Cantuariæ aſſẽ- 
dit. Malmſbury, de gefiis Pontiſicum, p. 219. de Anſelmo. 


Regard, (regardum and rewardum, Fr. regard, i. e. 


aſpectus, reſpetus) Signifies generally any care or dili- 
gent reſpect, yet it hath alſo a ſpecial acceptation, where- 
in it- is only uſed in matters of the foreſt; and there are 
two ways, one for the office of regarder, the other for the 
compaſs of the ground belonging to that office. Crom. 
Jur. 175, 199. Touching the former, ſee Manwood, 


part. 1. 194, & 198. And touching the ſecond ſignifi- 


cation, the compals of the regarder's charge is the whole 
foreſt, that is, all the ground which is parcel of the foreſts 
for there may be woods within the limits of the foreſt, 
that are no parcel thereof, and thoſe are without the re- 


gard. Man wood, part. 2. c. 7. num. 4. anno 20 Car. 2. 


c. 3. As to the court of regard, ee tit. Foreft, and Black, 


Com. 3 V. 72. 
Regardant, (Fr. ſeeing, marking, vigilant) As a 


villain regardant was called regardant to the manor, be- 


cauſe he had the charge to do all ba/e ſervices within the 
ſame, and to ſee the ſame freed of all things that might 
annoy it. Co. Lit. 120. This word is only applied to a 


villain or nie, yet in old books it was ſometimes attributed 


to ſervices. id. See Black. Com, 2 Y. 93. 


Regarver, regardator, (Fr, regardeur, ſpectator) Is 
the officer of the King's foreſt, who is ſworn to make the 
regard 
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regard of it, and has been uſed in ancient time; and to 
view and enquire of all offences of the /oreft as well of 
vert as of. veniſon; and of concealment of any offences 
or defaults of the foreſters, and all other officers of the 
King's foreſt, relating to the execution.of their offices, 
e. Cromp. Juriſd. 153, Manawoed. | 

This officer was ordained in the beginning of the reign 
of Hen. 2. And the regarders of the fore mult make 
their regard, before any general ſeſſions of the foreſt, or 
Juſtice ſeat, can be holden; when the regarder is to go 
through the foreſt, and every bailiwick, to ſee and inquire 
of the treſpaſſes therein; ad widendum, ad inquirendum, 
ad imbreviandum, ad certificandum, c. Manw. part. 1. 
p. 194. A regarder may be made either by the King's 
letters patent; or by any of the jaſtices of the foreſt, at 
the general zyre, or ſuch times as the regard is to be made, 
Se. Mango. See Foreſt. | 

Rege inconſulto, Is a writ iſſued from the King to the 
judges not to proceed in a cauſe which may prejudice the 
King, until he is adviſed. 


James I. granted the office of /uper/edeas in C. B. to 


one Mitchel, and thereupon Brownlow, chief prothono- 
taty, brought an a//i/e againſt him; and defendant 
Mitchel obtained the King's writ to the judges, reciting 
the grant of-this office, commanding them not to proceed 
rege.inconſulto: And it was argued againſt the writ, that the 
court might proceed, becauſe the writ doth not mention 
that the King had a title to the thing in demand, nor any 
prejudice which might happen to the King if they ſhould 
proceed: The cauſe was compromiſed. Moor 844. 

A rege inconſulto may be awarded, not only for the 
party to the plea, but on ſuggeſtion of a ſtranger, on 
cauſe ſhewn that the King may be prejudiced by the pro- 
ceeding, Fc. Fenk. Cent. 97. This was the ancient 
doctrine. Sed gu. How tar the courts of law would now 
be bound to pay attention to ſuch a writ? 

Regio aſſenſu, A writ whereby the King gives his 
royai aſſent to the election of a biſhop. Reg. Orig. 294. 


Regiſter, /regifrarius) An officer who writes and keeps 


a r-giſtry. | ; 
Regifter is the name of a book, wherein are entered 


molt of the forms of aurizs original and judicial, uſed at 
Common law, called the Regifter of writs : Sir Edward 


Coke affirms, that this Regiſter is one of the moſt ancient 


books of the Common law. Co. Lit. 159. | 

The learned Black/one ſays, it is ** the moſt ancient 
c and bighly venerable collection of legal forms, upon 
cc which Fitzherbert's Natura Brevium is a comment, and 
« in which every man who is injured will be ſure to find 
« ,; mthid of relief, exactly adapted to his own caſe, de- 
« ſcribed in the compaſs of a few lines, and yet without 
* theomiſſion of any material circumſtance.” Com. 3 /, 


183. | *4 

Begiſter of the Pariſh Church, (regiſtrum eccle/ie 
parochialis) Is that wherein Gapri/ms, marriages, and 
burials are regiftred in each pariſh every year; which was 
inſtituted by Lord Cromabell, anno 13 Hen. 8. while he 
was vicar general to that King. 

Theſe par iſb regiſters are to be ſubſcribed by the miniſter 
and churchwardens; and the names of the perſons ſhall 
be tranſmitted yearly to the biſhop, &c. 

Regiſtry, (regi/rum, from the old Fr, gifter, i. e. in 
jecto reponere, Is properly;the ſame with repo/itory, and the 
office books, and rolls wherein the proceedings of the 
Chancery, or any ſpiritual court, are recorded, &c, are 
called by this name. | | 

Regiſtry of Deeds. The regi/fring of deeds and in- 
cumbrances is 4 great ſecurity of titles to purchaſers of 
lands and to mortgagees; and ſome laws have been made 
requiring the ſame. By the 2 Ann. c. 4. A regiftry is to 
be kept of all deeds and conveyances affecting lands ex- 
ecuted in the Ve Riding of York/pire ; and a public of- 
fice erected for that purpoſe; and the regiſter 1s to be 
choſen by freeholders having 100 J. per annum, c. The 
6 Ann. c. 35. ordains, that a memorial and regifry of 
all deeds, conveyances, wills, &c. which affect any lands 
or tenements, ſhall be made in the Ea, Riding of the 
county of York; and the regiſter is to be ſworn by the juſ- 
tices in quarter- ſeſſions, and every leaf of his book ſigned 


by two juſtices, By 7 Ann» c. 20. A memorial and re- | 
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giſiry is to be made of all deeds and conv | 

all wills «uhereby lands are affected, G. — ary : 
Midaleſix, in the like manner as in the. Weſt and 20 
Riding of Yorkfpire. And by theſe ſtatutes, deeds «64 
veyances and wills, ſhall be void againſt ſubſequent "wa 


| Chaſers or mortgagees, unleſs regifired before the convey. 


ances under which they claim: Alſo no jud 
or recognizance, ſhall bind any 1 8 
but from the time a memorial thereef ſhall be entered at the 
regi/ier's office; but the acts do not extend to cop hold 
eltates, leaſes at a rack-rent, or to any leaſes, — ex 
ceeding twenty-one years, aubere the Poſeffion goes with 
the leaſe; nor to any chambers in the inns of court, B. 
the 8 Geo, $6 4A regiſtry ſhall be of all e 
in the North Riding of the county of York: The deeds 
and conveyances regi/ired to be in parchment, under the 
hand and ſeal of ſome of the grantors, or grantees, &c. at- 
refled by two witneſſes, who ſhall on oath prove the ſign- 
ing and ſealing of the memorial and execution of the 
deeds. Memorials of wills muſt be regi/tred within ſix 
months after the death of the teſtator; the Regiſter 
neglecting his duty, or guilty of fraudulent practices 
ſhall forfeit his office, and pay treble damages; and per. 
ſons counterfeiting any memorial, Fc. be liable to the 
wy ons penalties of forgery. 

n annuity was granted out of lands lying in Md j 
A. B. who had notice of the grant, ws. Fn the . 
the grantee ſhall have the annuity againſt A. B. though 
the grant of the annuity was not regiſtered, for the ſtatute 
was intended 7o give notice of incumbrances to purchaſers 
that they might not be defrauded ; but if a man knows of 


an incumbrance, and will notwithſtanding purchaſe, he 


is bound, though the incumbrance was not regiſtered 
1 Strange 664. ; 
A mortgage of a leaſe was regiſtered, but not the leaſe 
itſelf; this will not bar a ſubſequent purchaſer. 2 Strange 
1064. Deputy of the chief clerk of the King's Bench, 
appointed a Regiſter for Midaleſeæ, inſtead of the chief 
clerk. 25 Geo, 2. c. 4. 

Begiltry of Papiſts Eſtates, Papiſts are to regiſter 
their eſtates, or on default forfeit them. 1 Gee. 1. e. 45. 
And all perſons refuſing to take the oaths, are obliged to 
regiſter their eſtates as papiſts, &c, 9 Geo. 1, c. 24. See 
Papi ſts. | | 

Regius P:ofeſſoz, A reader of lecures in the univer- 
fities, founded by the King: King Hen. 8. was the 
founder of five lectures in each univerſity of Oxford and 
Cambridge, wiz. of Divinity, Greek, Hebrew, Law and 
Phy/ic, the readers of which are called in the univerſity 
ſtatutes regii profeſſores, | | 

Begni Populi, A name given to the people of Surry 
and Suſſex, and on the ſea coaſts of Hamp/hire, Blount. 

Begnum Eccleſtaſticum. In ſome countries formerly, 
the clergy held there was a double ſupreme power, or two 
kingdoms in every kingdom; the one a regnum eccle/raſti- 
cum, abſolute and independent of any but the Pope, over 


_ eccleſiaſtical men and cauſes, exempt from the ſecular 


magiſtrate; the other a regnum ſeculare, of the King or 
civil magiſtrate, which had ſubordination and ſubjection 
to the eccleſiaſtical kingdom: But theſe uſurpations and 


abſurdities were exterminated here by H. 8. 2 Hale's 


Hifl. P. C. 324. 

Begratoz, ( Regratarius, Fr. Regratear) Signifies him 
who buys a ſells any wares or victuals in the /ame mar- 
ket or fair: And regrators are particularly deſcribed to be 
thoſe who buy or get into their hands, in fairs or markets, 
any grain, fiſh, butter, cheeſe, ſheep, lambs, calves, 
ſwine, pigs, geeſe, capons, hens chickens, pigeons, 
conies, or other dead victuals whatſoever, brought to a 
fair or market to be ſold there, and do / rhe /ame again 
in the ſame fair, market, or place, or in ſome other within 
four miles thereof. Stat. 5 & 6 Ed. 6. cap. 14. 13 Eliz. 
cap. 25. | 

Regrating is a kind of huckftry, by which victuals are 
made dearer; for every ſeller will gain ſomething, which 
muſt of conſequence enhance the price. 3 IH. 195. 
And in ancient time, both the izgreſer and regrator were 
comprehended under the word forefaller. Ibid, Regra- 
tors are puniſhable by loſs and forfeiture of goods, and 


impriſonment, in proportion to the firit, ſecond, or third 
| | offence, 
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offence, Je. Vide Foreflaller, and Black, Com. 47 
168.3 T7 d | | 
” Regulars, (regulares) Are ſuch as profeſs to live under 
ſome certain rule; ſuch as monks or canon regulars, who 
ought always to be under ſome rule of obedience, | 
Regulus, Subzegulus, Are words often mentioned 
in the councils of the Engliſh Saxons: The firſt ſignifies 
comes; the other vicecomes. But in many places they fig- 
nify the ſame digaitary; as in the old book in the archives 
of Worceſter cathedral. Cowell, See Subregulus. 
Behabere facias ſeiſinam, ¶ Auando wicecomes liberavit 
ſeiſinam de majore parte, quam deberet ) Is a writ judicial; 
of which there is another of the ſame name and nature, 
Reg. Judic. 13, 51, 54. | 
Rehabilitation, (rehabr/iratio) A reſtoring to former 
ability; and is one of thoſe exactions claimed by the Pope 
heretofore in Eng/and, by his bull or brief, for re-enabling 
a ſpiritual perſon to exerciſe his function who had been 
diſabled. Stat. 25 Hen. 8. c. 21. | 
Reik, (Sax. refian, i. e. /poliare) In our old law ſig- 
nifies robbery, Cowell, . | | 
Rejoinder, /rejun#io) Is where defendant in any ac- 


tion makes anſwer to plaintiff's replication; It is an ex- 


ception or anſwer thereto, and it ought to be a ſufficient 
anſiuer to the replication, and follow and inforce the matter 
of the bar pleaded, 2 Lil. Abr. 433. Tn 

Defendant is not to rejoin on ſuch words as are not 
contained in the declaration, or replication : and if de- 
fendant do in his rejoinder depart from his plea pleaded in 
bar, the rejoinder is not good, becauſe this 1s uncertain, 
and to ſay and unſay, which the law doth not allow. 
Mich. 22 Car. B. R. 

It is obſerved, that in many caſes, if plaintiff in his 
replication alledges any new matter, defendant may there 


make a new anſwer in the rejoinder; though if defendant 


pleads a general plea, he ſhall not commonly make that 
good afterwards, hy a particular thing in his rejoinder. 
5 Hen. 7. 19. Raym. 22. 


| Where a replication is pleaded, which is 1ſſuable, the 


clerk of the papers, when he makes up the paper- book, 


doth of courſe make up the rejoinder, and joins the iſſue 


in it; and if the Rejoinder be iſſuable, he hath the 
making upof the Surrejoinder to it, and the iſſue there- 
upon, 2 Lil, 433. See Departure, and Black. Com. 3 VJ. 
10. 
Relation, (relatio, Is where, in confideration of law, 
two different times or other things are accounted as one; 
and by ſome act done, the thing ſubſequent is ſaid to take 
effect by relation from the time preceeding : As if one 
deliver a writing to another, to be delivered to a third 
perſon, as the deed of him who made it, when ſuch third 
perſon hath paid a ſum of money ; now when the money 
is paid, and the writing delivered, this ſhall be taken as 
the deed of him who made and delivered it, at the time 
of its firſt delivery, to which it has relation; and ſo things 
relating to à time long before, ſhall be as if they were done 
at that time. Terms de Ley. Shep. Epit. 837. 
This device is moſt commonly to help acts in law, and 


make a thing take effect: and ſhall relate to the ſame | 


thing, the ſame intent, and between the ſame parties 
only; and it ſhall never do a wrong, or lay a charge upon 
2 perſon that is no party. Co. Lit. 190. 1 Rep. 99. 
Plowad. 188, | = | 5 

And when the execution of a thing is done, it hath 
relation to the thing executory, and makes all but one 
act or record, although performed at ſeveral times. 1 
Rep. 199. A judgment had in full term ſhall have rela- 
tion to the firſt day of the term, which is the Eſoin day; 
but this muſk be underſtood of a judgment given after ap- 
pearance; and if it be on default, then the guarta dies poſt 
is the day. Cro. Car. 102. 1 Bulfl. 35. Judgment ſhall 
have relation to the firſt day of the term, as if given 
on that dery day, unleſs there is a memorandum to the con- 
trary ; as where there is a continuance till another day in 
the ſame term. 3 Salk. 212. A verdict was given in a 
cauſe for plaintiff, and there was a motion in arreſt of 
judgment within four days; the court took time to adviſe, 
and in four days afterwards plaintiff died ; it was adjudg- 
ed, that the favour of the court ſhall not prejudice the 
party, for the. judgment ought to have been given after 
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| the fo ſt four days z and though it is given after the. death - 
of the party, it ſhall have relation to the time when it 


ought to have been given, 1 Leon. 187. 


Rule was had for judgment, and two days after plain- - : 


tiff died; yet the judgment was entered, becauſe it ſhall 


have relation to the day, when the rule was given, Which 
was when the plaintiff was alive. Poph..132. Judgment _ 
againſt an heir of the obligation of his ancellor, ſhall 
have relation to the time of the writ fl purhaſed; and 
| from that time it will avoid all alienations made by the 


heir. Cro. Car. 102. If one be bail for defendant, 


and before judgment he leaſes his lands; they ſhall be. 
liable co the bail, and judgment by relation. Poph. 
132, | 6s 3 ; = f 
It was formerly holden, (1 Leon. 304.) that where the 


* 


defendant in a ſuit after the ze/e of the fieri facias, but 


before the ſheriff had executed it, ſold the goods, and 
delivered them to the buyer; the ſheriff might take them 
in execution in the hands of the buyer; for when ſuch 


execution is made, it ſhall have relation to the teſe of 
the Fi. Fa. But by ſtatute 29 Car. 2. cap. 3. ſect. 16. 


Writs of execution ſhall bind the property of the goods, 


but from the time of their delivery to the officer, 


Sale of goods of a bankrupt, by commiſſioners, mall 


have relation to the firſt act of bankruptcy ; and be good, 


notwithſtanding the bankrupt ſells them afterwards. 1 
Jac. 1. c. 15. Wood's Inſt, 311. And if a man buys 
cattle in a market which are ſtolen, and ſellech them out 
of the marker, though the cattle are afterwards brought 


into the market, and the ſecond bargain confirmed, and 
money paid, c. this bargain will not be good; for it 


ſhall have relation to the beginning, which was unlawful. 


Dyer 99. 


Fines, being but common aſſurances, ſhall be guided 


by the indentures precedent; and the execution thereof 


have relation to the original act. Cro. Fac, 110. A bar- 


gain and ſale was made to A. B. and before it was inroll- 
ed, the ſame bargainor levied a fine to the bargainee, 
and afterwards, and within the fix months the deed was 
inrolled, adjudged that rhe bargainze was in by the fine, 
and not by the deed inrolled, becauſe though the inroll- 
ment ſhall have relation to the delivery of the deed, that 
is only to protect the lands from all incumbrances to be 
made by the bargainor to others after the deed, and before 
the inrollment, but bot to develt any lawful eſtate made 
by him before. 4 Rep. 70. After dn indenture of bar- 
gain and ſale is inrolled, according to the ſtatute, it re- 


lates to the delivery; nothing paſſes till inrollment, but 


then it relates. 3 Nel/. Abr. 68. 
If an infant or feme covert diſagree to a feoffment to 
them made, when they are of age, or diſcovert ; it ſhall 


relate as to this purpoſe, to diſcharge them of damages 
from the time, 3 Rep. 29. Co. Lit, 310. But ge- 


nerally in' caſes at Common law, there is no relation; 
as between the feoffment of lands and livery and ſeiſin; 


or between the grant of a reverſion and the attornment, 


which 1s only the aſſent of the particular tenant, and 
ſhall not relate to the grant. bid. Though if one diſ- 
trains for rent as a bailiff, when in truth he is not; if 
he in whoſe name he took the diſtreſs will afterwards 
aſſent to it, he ſnall not be a treſpaſſer, for the aſſent 
all have relation to the time of the diſtreſs taken. 
2 Leon. 196. | 
Letters of adminiſtration relate to the death of the in- 
teſtate, and not to the time when they were granted. 


Style 341. . And when the wife is endowed of lands by 


the heir, ſhe ſhall be in immediately from che huſband 
by relation. 36 H. 6. 7. . Ts 
It is a rule in pleadings, grants, &c. Ad proximum 
antecedens fiat relatio; but that rule has an exception, 
Cvix. ) nifi impediat ſententia: And it hath been held, 
that this rule hath many reſtrictions, i. e. Fiat relatio, 
ſo as there is no abſurdity or incongruity; therefore it is 
always ſecundum ſubjetam materiam. Hard. 77. 3 Salk. 
199. | 
= perſon granted totam illam portionem decimarum in B. 
with all other his tithes in B. then or late in occapatione of 
J. C. here the words ia occupatione of F. C. have relation 
to the whole ſentence, and not only to the precedent 


words, witk all other his tithes, becauſe the pronoun 
* illam 


iam relates a8 well to the tenure of the tithes, as to the 
place where they ariſe, 4 Ho. . 

In debt upon bond conditioned that if J. M. died be- 
fore Midſummer day, without iſſue male of her body then 
living, that in ſuch cafe the bond ſhould” be void: De- 
fendant pleaded that, before Mid/ammer day, ſbe did die 
il bout iſſue mal THEN living; and the quettion was, 
whether the adverb he» ſhould relate to Mid/ummer day, 
or to the death of . M. And it was agreed, that it 
might relate to eitber; but becauſe it happened in fact 
that ſhe had a ſon living at her death, which ſon died be- 
fore Midſummer day, therefore the words then living ſhall 
relate to that day, and not her death; becauſe it is moft 
beneficial to the obligor, that it ſhould be ſo. Dyer 17. 
% OS Rn 5 8 

It is a general rule, that relation ſhall not do wrong to 
ſtrangers. Per Ventris, ] 2 Vent. 200. Fria. 2 U. & 
M. C. B. in the caſe of Themꝑſon v. Leach, See 18 Vin, 
r. 285-294. | „ 5 

As to private relations, ſee Bla-. Com, 1 V 422. Pub. 
lie Rights, ib. 146. And as to relative rights and duties, 
ſee ib. 1 V. 123, 146. Se | 

Belatoz, (Lat.) A rehearſer, or teller; alſo applied 
to an informer. Stat. 9 Ann. c. 20. See Duo Marranto. 
And Black. Com. 3 V. 264, 427. 4. 304. | 

| Beleaſe, (Relaxario) Is an infirument whereby eſtates, 
or other things, are extinguiſhed, transferred, abridged, 
or enlarged, e. Symbol. part. 1. lib. 2. ſei. 50g, 


1. Of releaſes, generally. 

2. Of the words and ceremony required in a releaſe; and 
how far a covenant, agreement, or a diſpoſition by will, 
may operate as a releaſe, - 

3. HYhat ſhall be releaſed, by a releaſe of ALL oLAIMS 
and DEMANDS. | 

4. What ſhall be releaſed, by a releaſe of ALL actions 
and SUITS, g | 

5. How far a poſſibility, or contingent intereſt, may 


* 


be reltaſed. 
| I. Of releaſes, generally, 


There is a releaſe in fad, and a releaſe in law. Per- 
kin's Grants 71. A releaſe in fad, is that which the 
very words expreſsly declare. A releaſe in law, is that 
which doth acquit by way of conſequence or intendment 
of law; an example whereof you have in Perkins, ubi 
ſupra, How theſe are available and how not, ſee Littleton 
at large, /ib. 3. c. 8. Cowell, | | 
4 releaſe is the giving or diſcharging of a right of ac- 
tion which a man hath or may claim againſt another, or 
that which is his, or it is the conveyance of a man's in- 
tereſt or right which he hath to a thing, to another who 


2 - « 


hath poſſeſſion thereof, or ſome eſtate therein, 4 New | a the oblig 
to ſue one of them; this is no releaſe, and he may not- 


According to Coke, releaſes are diſtinguiſhed into ex- 
preſs releaſes in deed, and thoſe ariſing by oferation of 


law; and are made of lands and tenements, goods and |: zut 11 LW intly an | 
one diſcharges the other, i Ld. Raym. 420. See 2 Vent. 


chattels, or of actions real, perſonal and mixt. Co. Lit. 
204. & 1. 7 Ns. 

Theſe are to be adapted to the nature of the caſe, and 
the purpoſes for which the releaſe is intended; fo that if 
a man be diſſeiſed of lands, or diſpoſſeſſed of goods, and 
releaſe all actions, he may notwithſtanding enter into 
his lands, or retake his goods, the right and property be- 
ing ill in him, though he has deveſted himſelf of his 
remedy. Hob, 163. 4 Co. 63. | 

So where a man has divers means to come to his right, 
he may releaſe one, and yet take advantage of the other ; but 
if a man has not any means to come to his right bur by 
way of action, there, by a releaſe of all actions, his right 
by judgment of law is gone, becauſe by his own ad he has 
barred himſelf of all means to come at it. 8 Co. 152, 
Co. Lit. 286. | J | 

Heretofore releaſes were conſtrued with much nicety 
and great ſtrictneſs, and being conſidered as the deed or 
grant of the party, were, according to the rule of law, 
tak en ſtrongeſt againſt the relcaſor; they now receive ſuch 
interpretation as theſe grants and agreements do, and are 
favoured by the judges as tending to repoſe and quietneſs. 


2 Sall. 875. 
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only in a releſe, they ſpall bt tubes mas frongiy apainf the 
releafor ; bit Where there is a particular recital * 


qualified bythe ſpecial words, 1 Mod. 99. 1 Id; Raym, 


235. 
2: OF the words and ceremony required in a releaſe; ant 5 


how Far a'covenant, agreement; or a diſpofution by will nay 
optrate'as a releaſe. | 1 n 


Litileton tells us, that the proper words of a releaſe are 
ſame ſignification. Lord Cote adds, Renunciare, acgrie-· 


amount to a releaſe; as if the leſſor grants to the leſſee 
for life, that he ſh:1I be Aſcbarged of the rent; this is 
a good releaſe, Lit. ſef. 445. Co. Lit. 264. Plewud. 
140. 5 
So a pardon by act of parliament of all debts and judge 


including a releaſe, 1 Sid. 261. 

An expreſs releaſe muſt regularly be in writing and 3 
aced, according to the common rule, co modo" oritur, 
eodem modo diſſolvitur; ſo that a duty ariſing by record 
muſt be diſcharged by matter of as high a nature; ſo of 
a bond or other deed. Co. Lit. 264. b. 1 Rol. Rep. 43. 
2 Leon. 76, 213. 2 Rel. Abr. 408. 2 Sand. 48. Maur 
573. Fl. 787. 3 

But a promiſe by words may b-fore breach be diſcharged 


620. Vide Cro. Car, 383. 1 Mod. 262. 2 Mod. 259, 
1 Sid. 293. | Et, | 2 
A releaſe of a right in chattels cannot be withbut deed. 
1 Leon 283. | (YEN 
A covenant perpetual; as that the covenantor will not 
ſue without limitation of time, is a defeaſance of abſo- 


lute releaſe; and this conſtruction his been made to avoid 


circuity of action; for if in ſuch caſe the party ſhould 
contrary to his covenant ſue, the other pert would 


tained by the other's ſuing; but if the covenant be, 
that he will aer /uz till ſuch a time, this does not amount 
to a releaſe, nor is it pleadable in bar as ſuch, but tlie 
party hath remedy only, on his covenant, Moor 23. 
pl. 80, 811. 1 Rel, Abr. 939. Bridg. 118. 2 Bul/. 
95, 290. Hard. 113. 3 Lev. 41. 2 Salk. 573, 5. Carth, 
210. 1 Ld. Raym. 419, 691. See Cro. Elix. 352. t 
And. 307. 1 Rol. Abr. 939. Cartb. 63. Salt. 373. 
1 Show, 465. „ 1 

If two are jointly and ſeverally bound in an obliga- 
tion, and the obligeè by deed covenants and agrees not 


withſtanding ſue the other. Cro, Car. 55 1. March 95. 


But if two are jointly and ſeverally bound, 4 releaſe to 


219. TL. EY. Or. PB Len unde 7 PP 5 
It ſeems agreed, that'a will, though ſealed and de- 
livered, kannòt amount to a releaſe; Srcauſt it is ambuia- 
tory and revotable daring the teftator*s Lift; and by reaſon 
of the executor's conſent requiſite to every diſpoſition of a 
perſonal thing by will, and the injury that might accrue 
to the teſtator's creditors, were a will allowed to operate 
as a releaſe. Stil. 286, 1 Yent. 39. 
Therefore where in debt on an obligation, by the re- 
preſentative of a teſtator, defendant pleaded that the teſ- 
tator by his laſt will in writing relezſed to defendant; 
this was adjudged ill, and that no advantage could be 
taken by plea. 1 Sig. 421. 88 85 
Bat it hath: been held in equity, that though a will 
cannot enure as a releaſe, yet, provided it were ex- 
reſſed to be the intention of the teſtator that the debt 
ſhould be diſcharged, the will would operate accordingly ; 
and that in ſich caſe it would be plainly an abſolute di- 
charge of the debt though the teſtator had furvived the 
legatee. 1 Peer Will. 85. 2 Fern. 521. 4 : 
8o in another caſe it was held, that a'r#lea/e H will 


Dyer 56, Plawad. 289, Hl, 15. 8 Co. 148. 


4 | * RE moſt aſſeis to pay the 
| can only operate as @ legacy, and mult be 2 , 


Hence it hach been eſtabliſhed as a general rule in the 


conſtruction of releaſes, that where there are general words 


and then general words follow, 7b# general words Hall be 


remiſiſſe, relaxaſſe & quietum clamaſſi, which have all the 


tare; and ſays, that there are other words which will 


ments amount to a releaſe of the debt, the word pardon 


or releaſed, 1 Sid, 177. 2 Sid. 78. Cro. Fac. 483, 


recover preciſely the ſame damages which he ſuſ- 
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(cftators's debts; and if a debt ſo releaſed. by will be af- 


terwards received, by the teſtator himſelf in his life-time, 
the legacy is extinct, and ſuch; releaſe by will intimates 
no more than that the executors ſhould not after the' 
teſtatot's death trouble or moleſt the debtor, 2 Peer 
1 3 is mentioned to be deviſed to the debtor with · 
dut words of releaſe or diſcharge of the debt, and the 
debtor die before the teſtator; this will be a /ap/ed legacy, 
and the debt will ſubſiſt. 2 Yern. 522. admitted. 


3. What fhall be releaſed, by. a releaſe. of ALL CLAIMS 
and DEMANDS. _. VE 3 


Littleton ſays, that a releaſe of all demands is the beſt 
releaſe to him to whom it is made; and Coe ſays, that 
the word demand is the largeſt word in law except claim; 
and that a releaſe of demands, diſcharges all ſorts actions. 
rights and titles, conditions before or after breath, executions, 
appeals, rents. of all kinds, covenants, annuities, contracts, 
recognizances, latutes, commons, c. Litt, ſect. 508. 
Co. Litt. 291. 5 | 1 

But notwithſtanding. the large import of the word de- 
mands, yet there are ſeveral inſtances, (which vide infra) 
where the generality of the word hath been reſtrained to 
the particular occaſion for which the releaſe was made. 

By a releaſe of all demands, all actions real, perſonal, 
and mixed, and all actions of appeal, are extinct. Lit, 
ſe. og. 8 Co. 154. | 1 | 

Soa releaſe of all demands. extends to inheritances, and 
takes away rights of entry, ſeizures, Cc. Go. Lit. 291. 
But if the King releaſeth all demands, yet as to him the 
inheritance ſhall not be included. Bro. Prerogative, pi. 
62. Bridg. 124. | 

By a releaſe of all demand: made to the tenant of the 
land, a common of paſture ſhall be extint. Co. Lit. 
291, 

. releaſe of all demands will bar a demand of a relief, 
becauſe the relief is by reaſon of the ſeigniory to which it 
belongs. Cro, Fac. 170. 

If 4. being poſſeſſed of goods loſes them, and they 
come to the hands of B. who being in poſſeſſion, A. 
by deed releaſes to B. all actions and demands per- 
ſonal which at any time before habuit wel habere potuit 
againſt B. for any cauſe, matter or thing whatſoe ver; 
this ſhall bar J. of the property of the goods, fo that B. 
has the abſolute right in him by this releaſe, 2 Roll. 
Abr. 407. | PAR Tel, | 

By a releaſe of all demands, all manner of executions are 
gone, for the Recoveror cannot ſue out @ fieri facias, 
capias or elegit, without a demand, Lit. fed, 508, 2 
Kol. Abr. 407. | 

By a releaſe of all demands to the conuſor of a ſtatute 
merchant before the day of payment, the conuſee ſhall 
be barred of his action, becauſe the duty is always in de- 
mand; yet if he releaſes all his right in the land, it i 
no bar. Co. Lit. 291.  Bridgm. 124. | 

So a bond conditioned to pay money at a day to come, 
is a debt and duty preſently, and may be diſcharged by a 
releaſe of all actions and demands dgfore the day of pay- 
ment. Cro. Fac. 300. ne 5 

But in an action of debt for non- performance of an 
award made for payment of money at a day to come; 
there is no preſent debt, nor any duty before the day of 
pay ment is come, therefore it cannot be diſcharged before 
the day, by a releaſe of all actions and demands. Llv. 

e s hn bed ho xn 

So if a man deviſes a legacy of 204, to J. S. at the 
age of 23, tho' the legatee, after he attains the age of 21, 


and before the day of payment, may releaſe it, yet by the 
ward demands it is not releaſed, but there muſt be ſpecial 


words for the purpoſe. 10 Co. 51. | 
A celeaſe of all demands does not diſcharge a covenant 
not broken ae the time; but a releaſe of all covenants 


will releaſe the covenant. Cro. Jac, 173. 2 Roll. 
Abr. 407. Ney. 123. For the difference when broken or | 
not, ſee Dyer 217. Lit. Rep. 86. 3 Leon, 69. 5 Co. 


71. Hoes caſe. 10 Ce. 51. Co. Lit. 292. 8 Co. 153. 
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If a leſfee for life grants over his eſtate by indenture fe- 
ſerving rent during the continuance of the eſtate, and af= 


terwards releaſes to the aſſignee all demands ; this ſhall 


diſcharge the rent, for he had the freehold of the rent in 


bim at the time. 2 Rel, Abr. 408. Cro. Jac. 486. 


Bridgm. 123. 2 Roll, Rep. 20, Poph. 136. 

So if leſſee for years grants over by indenture all his 
eſtate, reſerving a rent guring the term, and afterwards, 
releaſes to the aſſignee all demands ; this ſhall releaſe the 


rent, for tho' he cannot have an action to demand all 


the eſtate, yet this is an eſtate in him of the rent, and, 
aſſignable over; and in an action of debt for any arrears 
after, he ſhall claim it as a duty accrued from the eftate ; and 
it ſhall not be ſaid that the duty ariſes annually on taking 
the profits, but'this had its commencement and creation 
by the reſervation of the contract, which was before. 2 
Roll. Abr. 408, | "4 Sag 

If there be leſſee for years rendering rent, and the leſſot 
grants over the reverſion, and the leſſèe attorns, and after 
leſſee afligns over his eſtate, and after the aſſignee of the 
reverſion releaſes all demands to the firſt leſſee, yet this 
ſhall not releaſe the rent, for there is neither privity of 
the eſtate or contract between them after the aſſignment; 
but if the teleaſe had been made to the aſſignee, it had 
extinguiſhed the rent. 2 Roll. Abr. 408. Moor 544 
Cro. Elix. 606. | | | | py 

If he who has a rent-charge in fee releaſes to the te- 
nant of the land a/l demands from the beginning of the 
world till the making of the deed of releaſe ; this ſhall 
diſcharge all the rent, as well that to come as what is 


paſt. 20 . pl. 5. 2 Kol. Abr. 408. 


It is ſaid by Lzrtleron and Coke, that by a releaſe of all 


demands a rent-ſervice ſhall be releaſed; but this it is ſaid: 


is to be intended of a rent-/ervice in groſs, as a ſeipniory. 


Lit. ſecs. 510, Co, Lit. 291. Therefore in the caſ6 
of Hen v. 22 where in covenant brought on a coves 
nant in a leaſe for years to pay the rent reſerved, defend- 
ant pleaded releaſe by the plaintiff of all demands at a 
day before the rent in, queſtion became due; plaintiff re- 
plied that the releaſe was in performance of an award of 
all matters in controverſy between the plaintiff and de- 
fendant; and on demurrer it was adjudged, that the rent 
was not diſtharged by this releaſe, as it became due by the 
perception of the profits, and was not like to a rent- charge: 
or a rent parcel of a ſeigniory; and that this rent being 
incident to the reverſion, and part thereof, was no more 
releaſed- than the reverſion itſelf; and this conſtruction 
ſhould the rather prevail, as it was not the intention of 
the party to releaſe this rent: But Twi/aen ſaid, that in 
releaſes and deeds when words ere heaped up, the party 
who is to take advantage may take the ſtrongeſt word 
and the ſtrongeſt ſenſe, and that is the reaſon they are put 
in; and as to the intent, that muſt be gathered from 


.the words : and men muſt take care what words they 


uſe, oportet politiam obedire legibus, non leges politiæ; and 
he ſaid, he could ſee no difference between this rent anc 
a rent in fee, both ate rent-ſervices, and neither des 


1 þ 


mandable before they become due, otherwiſe than as in 
40 Ed. 3. 47, it is faid, there is a continual demand be- 
twixt lord and tenant; and in this caſe there is a tennre 


between the leſſee and him. in reverſion ; and the reaſon 


why the reverſion is not topched by this releaſe is, be- 
cauſe it a pee only by way of extinguiſhment, and 
not by way of paſſing an intereſt ; but it was adjudged 
ut ſupra. ''1 Ley. 99, 108. 1 Sid. 141. 1 Keb. 499. 
310. See 2 Salk. 578. a 


8 What ſhall be releaſed, by a hafe of ALL acTtons 
and SUITS. | „ 413 40: 101 7 
A releaſe of all adbiost diſcharges a bond to pay mo- 
ney on a day to come; for it is Debitum in præſenti, 
quamvis ſit ſoluendum in futuro; and it is a thing merely 
in action, and the right of action in him who releaſes, 
tho? no action will lie when the releaſe is made. Co, 
Lit, 292 | 
But a releaſe of ations does not diſcharge a rent before 
the day of payment, for it is neither debitum nor ovens 
3 9 | | aum 
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dum at the time of the releaſe; nor is it merely a thing 
in action, for it is grantable over. Co. Lit. 292. 

So if a man has an annuity for a term of years, for life 
or in fce, and he, before it be in arrear, releaſes all actions; 
this ſhall not releaſe the annuity, for it is not merely in 
action, becauſe it may be granted over. Co, Lit. 292. 
1 Bulſt. 178. Cro. Eliz. 897, Maor 113. But ſuch re- 
leaſe ſhall releaſe the arrears incurred before. 39 H. 6. 
43. 2 Roll. Abr. 44. — 99 

If one releaſe omnes querelas aut loquelas, this is as 
large as a releaſe of all actions, and releaſes all cauſes 
of action, tho? no action be then depending, Co. Lit. 
292. | 
"By a releaſe of all manner of actions, all actions as 
well criminal as real, perſonal, and mixed, are releaſed, 
Co. Lit. 287. ä 

A releaſe of actions real is a good bar in actions mix- 
ed; as aſſiſe of novel diſſeiſin, waſte, guare imped!t, an- 
nuity ; and ſo is a releaſe of actions perſonal. Co. Lit. 
284. But not after the grantee has made his election. 1 
Jones 215. 

In an appeal of robbery or felony, a releaſe of all ac- 
tions perſonal will not bar, becauſe an appeal, in which 
the appellee is to have judgment of death, is higher 
than a per/onal action; but a releaſe of all manner of ac- 
tions, or of all actions criminal, or of all actions mor- 
tal, or of all actions concerning the pleas of the crown, 
or of all appeals, or of all demands, will be a good bar 
of any ſuch appeal. Co. Litt. 287. 2 Hawk." P. C. 
196. | \ 

"A in an appeal of naibem a releaſe of all action, 
perſonal may be pleaded, becauſe damages, only, are re- 
covered. Co. Litt. 288. | 

A releaſe of all actions is regularly no bar to an execu- 
tion, for execution is no action, but begins when the action 
ends, Co. Lit. 289. 8 Co. 153. | 

Alſo a releaſe of all actions does not regularly releaſe 
a writ of error, for it is no action, but a commiſſion to the 
Juſtices to examine the record; but if therein the plaintiff 
may recover, or be reſtored to any thing, it may be re- 
le:ſed. by the name of adlion. 2 J»ft. 40. Yelv. 209. 
Co. Litt. 288. | 

But a releaſe of all actions is a good bar to a ſcire facias, 
tho? it be a judicial writ, for defendant may plead to it, 
and it is in nature of a new original given by the ſtatute, 
Co. Litt. 290. Comb, 455. | 7 

So in replewvin a releaſe of all actions is a good bar, for 
the avowant is defendant, tho? in ſome reſpects he is plain- 
tiff. 2 Rol. Rep. 75. | EE 
By a releaſe of all ſuits a man is barred of à aurit of 
error, Latch. 110. | | | 
So by a releaſe of all ſuits a man is bafred of execution, 
becauſe it cannot be had without application to the court, 
and prayer of the party, which is his ſuit. Co. Litt. 291. 
„„ EEK | | 

If a diſſeiſee releaſes to the diſſeiſor all actions; this 
is no releaſe of his right of entry, for when a man has 
ſeveral means to come at his right, he may releaſe one 
and yet take benefit of the other. Co. Litt. 28. 6. 8 
Co. if. a . tz $£ kf 45 - 4 ; d 

80 if a man by wrong takes away my goods; if I 
releaſe to him all actions perſonal, yet by law I may 
take the goods out of his poſſeſſion, Co, Litt. 286. 
Sis Sn = : pony nnd. He 
If a man releaſes all actions, by this he ſhall releaſe as 
well actions which he hath as executor; as thoſe in his own 
right. 39 Ed. 3. 26. 2 Koll. Abr. 404, 2 Ld. Raym. 
1307. S. C. cited by Poxwel, and ſaid by him to be clearly 
ſo, unleſs there was an action of his own for the releaſe to 
work upon. | 


moſt ſtrongly againſt himſelf, it is as beneficial as all ac- 


tions, for by it all actions real, perſonal, and mixed, are 
: Sid. 188. 


releaſed. Co. Lit. 292. 


rag : 


It is a general rule in our books that a mere poſſibility 
cannot be releaſed, and the reaſon hereof is, that @ re- 


4 


EY 
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leaſe fuppoſeth a right in being, and it was thought to eoun. 
tenance maintenance to transfer choſes in action, poſ. 
ſibilities and contingent intereſts, Co. Lit. 48, a, (;, 
Eliz. 552. | | ESE, F851 ding ,. 


Hence it is held, that an heir at law eannot releaſe to 


his father's diſſeiſor in the life-time of the father, for 44, 
heirſhip of the heir is a contingent thing, for he may die 
in the life-time of the father, or. the father may alien the 
lands. Litt. ſe. 446. Co. Lit, 265, a, 10 Co. 51 
Bridgm. 76 M .. ns \ Kb od”, 

So if the conuſee of a ſtatute releaſes to the conuſor all 
his right to the land, yet: he may afterwards ſue execy. 
tion, for he has no right to the land, but only a pogi. 
bility. 1 Ard. 133. Co. Litt. 265, 2 Roll. Abr. 405 
Cro Elix. 552. 1 | 

So if a creditor releaſes to his debtor all the right ang 
title which he hath to his lands, and afterwards pets judg. 
ment againſt him, he may extend a-moiety of the ſame 
land, for he had no right to the land at the time of the 
releaſe, and the land is not bound but in reſpe& to the 
perſon. 2 Mod. 281. 2 Lev. 215. | 
So if plaintiff releaſes ad demands to the bail in the 
King's Bench, and afterwards judgment be given again 
the principal, execution may be ſued againſt the bail, 
for that at the time of the releaſe there was only a poſ. 
ſibility of the bail becoming chargeable. 5 Co. 70. Cy, 
Litt. 268. Moor 469. 
ſee Moor 852. IG ds Hee” 
Ss if A. recovers in treſpaſs againſt B. in B. R. and B. 
brings a writ of error, pending which A. releaſes to B, 
all executions, and after the judgment is afirmed, and 
new damages given to A. for the delay, on the ſtatute 
of 3 H. 7. c. 10. this releaſe ſhall not bar 4. to have exe. 
cution of thoſe damages, becauſe he had not any right to 
have execution, nor to any duty when the releaſe was 
made. 2 Rol. Abr. 404. Cro. Fac. 337, 1 Roll. Rep. 11. 

A leaſe to the huſband and wife for life, remainder to 
the ſurvivor of them for twenty-one years; the huſband 
grants it over, and tho? he ſurvived, yet the grant was 
held void becauſe it was contingent. Poph, 5. 10 Co. 51, 
Hut. 17. Raym. 146. 

If the next preſentation to a church be granted to 4. 
and B. and living the incumbent, A. releaſes all his eſtate, 
title and intereſt to B, this releaſe-is void, it being of a 
choſe in action; /ecus had the releaſe been made after the 


| avoidance, at which time the intereſt would have been 


veſted in 4. Cro. Elix. 173, 600. Oven 85. 1 Lim, 
167. 3 Leon. 256. and Dyer 244. 10 Co. 48. like 
point. See Po, other caſes, in ſome reſpeR ſimilar, 
From the reaſons herein it was held, that if at Com- 
mon law a woman before marriage had accepted of a join- 
ture in bar and ſatisfaction of dower, that this would not 
have bound her, becauſe at the time ſhe had no right to 
dower. 4 Co. 1 | 
A city orphan cannot at law releaſe her orphanage part 
to her father, for ſhe hath no right in her during the life 
of her father; but it hath been held in equity, that ſuch 
releaſe being for a valuable confideration, as on the mat- 
riage of a daughter, and a portion given her by the fa- 
ther, ſuch releaſe may operate as an agreement to waive 
the orphanage, and hath accordingly been ſo decreed in 
equity, 1 Peer Will. 638. 2 Peer Will. 527. Pris: 
Chan? $4555 5. 74 00 36 25 JD Gd 
| If there be a deviſe of a'term for years to 4. forlife, 
remainder to B. B. may releaſe his right to 4. and 
ſach releaſe ſhall extinguiſh his intereſt, tho? it was objec- 
ted, that B. had only a poſlibility at the time of the re- 
leaſe made. 10 Co. 47. „ | Me 
But it was held, chat B. could not aſſign over his in- 
tereſt to a ſlranger in the life-time of 4. the ſame being 


If a man releaſes all quarrels; a man's deed being taken | only-a che in action, and a mere poſſibility, inaſmuch 
an eſtate for life is in ſuppoſition of law a larger eſute 


than for any number of years. 10 Co. 47. 4 Ce. 66. | 
Raym. 146. c 
But later reſolutions, eſpecially thoſe which have been 


5. How far a poſſibility or contingent intereſt may be | in courts of equity, have made a great alteration in 


doctrine. 2 Fern. 563. | . 
As where one poſſeſſed of a term deviſed it to 4 

life, remainder to B. and made A. executor; J. devi 
this remainder to C. and died in the life-time of 4 = 


Cro. Elix. 579. Hut. 17, and 


reciting 
and hi 
releaſes 


mand o 


on dem 
ence w. 
to the 
leaſe of 
ligor 01 
the bon 
give an 
until ju. 

Rong. 

If 4. 

his ſon, 
fon does 
ſuing, h 
releaſes , 
miſe; th 
mas it ca 
Or not, a1 
Pay it, ſ 
cannot b. 
For mo 
Vin, Ab; 
Beleg; 
way; as 
relagation 
Belief 
levium 78 
(for which 
tull 296 at 


in order to defeat C. of his inteteſt, 4. aſſigned his term 


to a third perſon: And it was decreed by Lord Chancellor 
Elleſmere, that 4. the executor and deviſee for life was a 


rruftee for B. and ſhould not be at liberty to deſtroy 


this remainder, but that the executor ſhould preſerve the 
leaſe, ſo as it might go according the the will, with the 
performance whereof the executor was intruſted. Moor 
806, 
So where the truſt of a term was deviſed to A. for 
life, remainder to B. It was agreed by all, that B. 
might aſſign over this truſt, which ſhews that a truſt of 2 
term in remainder may be transferred over by deed. 1 
Chan, Ca. he © 

One poſſeſſed of a term for years deviſed it to A. for 
life, remainder to B.-—B. in the life-time of 4. deviſed 
his remainder to J. S. who deviſed itover; and the queſ- 
tion was, Whether 4. (the deviſee for life) being dead, 
the deviſee of J. S. ſhould have the term, or whether it 
ſhould go to the adminiſtrator de bonis non; and it was 
decreed for the deviſee of F. S. and the adminiſtrator de 
bonis non of B. was directed to aſſign over the term to him. 
I Peer Will, 572. 

And in the caſe of Theobald v. Duffay in the houſe of 
Lords, March 1729-30; it was (inter alia) determined 
that a poſſibility of a term is aſſignable for a good conſidera» 


tion. 
A duty uncertain at firſt, which on a condition pre- 


cedent is to he made certain afterwards, is but a prji- 
bility, which cannot be releaſed. 5 Co. 702. 2 Mod. 
281. - 

As a nominæ pœnæ waiting on a rent which cannot be 
releaſed till the rent- 1s behind, as the non-payment of 
the rent makes the zomine pane a duty, Yelv. 215. 
Brownl, 116. | | 

So if a man covenants to pay 10 J. on the birth of a 
child, the covenantor cannot be releaſed of the 10 J. it 
reſting merely in contingency whether ſuch child will ever 
be born or not. Yelv. 192. | 

So if an award be, that on plaintiff's delivering defend- 
ant, by a certain day, a load of hay, defendant ſhall pay 
him 101. in this caſe the 10/7. cannot be releaſed before 
the day, for it reſts merely in poſſibility and contingency, 
whether the money ſhall ever be paid, for it becomes 
a duty on delivery of the hay only, and not before. Telv. 
215. | | 

ln debt on bond againſt defendant as adminiſtrator, 
Sc. defendant pleaded a releaſe, whereby the plaintiff, 
reciting there were ſeveral controverſies between defendant 
and him about a legacy and the right of adminiſtration, 
releaſes to defendant all his right, title, intereſt and de- 
mand of, in, and to the perſonal eftate of the intejiate ; and 
on demurrer this was held to be no plea; and a differ- 
ence was taken by Holt, between a releaſe of all demands 
to the perſon of the obligor or adminiſtrator, and a re- 
leaſe of all demands to the perſonal eſtate of the ob- 
ligor or adminiſtrator ; that the laſt will not dilcharge 
the bond as the other may, becauſe the bond does not 
give any right or demand upon the perſonal eftate, ec. 
until judgment and execution ſued. Salk. 575. 2 Ld. 
Raym. 786. 

If 4. promiſes B. in conſideration that he will ſell to 
his ſon, certain merchandize at ſuch a price, that if his 
fon does not pay it at the feaſt of St. Michael next en- 
ſuing, he himſelf will pay it; and before Michae/mas A. 
releaſes all ations and demands to him who made the pro- 
wiſe; this ſhall not releaſe the aſſumpfit, for till Michael- 
mas it cannot be known whether his ſon will have paid it 
or not, and,*till default by him, the other is not bound to 
Pay it, ſo it is a mere contingency till Michaelmas, which 
cannot be releaſed. 2 Rol. Abr. 407-8. 

For more learning on this ſubjec, ſee 4 New Abr. and 18 
Vin. Abr. tit. Releaſe, g 

Belegation, / Re/egatio) A baniſhing, or ſending a- 
way; as abjuration is forſwearing the realm for ever, ſo 
relagation is baniſhment for a time only. Co. Lit. 133. 

Belief, / Relevamen, but in Domeſday, Relevatio, re- 
levium) Signifies a certain ſum of money which the tenant, 
holding by knight's ſervice, grant ſerjeanty, or other tenure, 
(for which homage or legal ſervice is due) and being at 
tull age at the death of his anceſtor paid unto his lord at 


it. 


a 
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his entrance. Mag. Chart. cap. 2. and 31 lz. l. 
fat. 1. | ; | , N 

Bracton, lib. 2. c. 36. affirms, That it is called a relief, 
Quia hereditas gue jacens fuit per anteceſſoris deceſſum releva= 


tur in manus heredum, & propter fatum relevationem, faci- 


enda erit ab bærede guæ dam preftatio gue dicitur relevium; 
and Britton, c. 69. Ot thigalſo ſpeaks the Grand Cuſtu- 
mary of Normandy, c. 34. | x ns 

Shene di werbor, ſignif. verb. Relevium, ſaith, Relief} 
is a French word, from the Latin relevare, which is to fe- 
lieve or take up that which is fallen; for it is given by the 
tenant or vaſſal who is of perfect age, after the expiring 
of the wardſhip to his ſuperior lord, of whom he held his 
lands by knight. ſervice, that is, by ward and relief. For, 
by payment thereof, he relieves, and, as it were, raiſeth 
up again his lands after they were fallen down into his 
ſuperior's hands, by reaſon of wardſhip, c. See ſtat, 
12 Car. 2. c. 24. f 

Relief is otherwiſe thus explained. wiz. A feudatory or 
beneficiary eſtate in lands was at firſt grahted only for life; 
and after death of the vaſſal it returned to the chief lord, 
for which reaſon it was called feudum caducum, wiz. fallen 
to the lord by the death of the tenant; aſterwards theſe 
feudatory eſtates being turned into an inheritance by the 
connivance and aſſent of the chief lord, when the poſſeſſor 
of ſuch an eſtate died, it was called hzrediias caduca, i. e. 
it was fallen to the chief lord, to whom the heir having 
paid a certain ſum of money, he did then relevare hæredi- 
tatim caducam out of his hands; and the money thus paid 
was called a relief. | | | 

This muſt be underſtood after the conqueſt ; for, in 
the time of the Saxons, there were no relies, but heriots 


paid to the lord at the death of his tenant, which in thoſe 


days were horſes, arms, &fc. and ſuch tributes could 
not be exacted of the Eagliſb immediately after the con 
queſt, for they were deprived of both by the Normans ; 
and inſtead thereof, in many places, the payment of cer- 
tain ſums of money was ſubſtituted, which they called a 
relief, and which continues to this day. 

Relief reaſonable, or as it is ſometimes called Iaauful and 
ancient relief, is injoined by ſome law, or becomes due 
by cuſtom, and doth not depend on the will of the Lord, 
vis. In a charter of King John, mentioned by Matt. 
Paris, 178. Si guis comitum vel baronum noſtrorum, jive 


aliorum tenentium de nobis in capite, fer ſervitium mili= 


tare, mortuus fuerit, & cum decefſerit heres ſuus plenæ æta- 
tis fuerit, & relevium debeat, habeat hereditatem ſuam per 
antiquum reievium : What that was we may read in the 
laws of William the Conqueror, c. 22. and of Henry l. 
c. 14. and before that time in the laws of Canutus, c. 97. 
wiz, The relief of an earl was eight war-horſes with their 
bridles and ſaddles, four /oricas, four helmets, four ſhields, 
four pikes, four ſwords, four hunting-horſes and a pal- 
frey, with their bridles and ſaddles; The relief of a ba- 
ron or thane was four horſes, two with furniture, and two 
without, two ſwords, four lances, four ſhields and an 
helmet, cum lorica, and fifty marks in gold. The relief 
of a vavaſor was his father's horſe, his helmet, ſhield, 
lance and ſword which he had at his death, The relief 
of a villain or countryman was his belt beaſt, &c. Coavell. 
See Black. Com. 2 V. 56, 65, 87. 4 Y. 411, 413g 
14 5 ; 
Religion, (Religio) Is virtue, as founded on reverence 
of God, and expectation of future rewards and puniſh- 
ments; a ſyſtem of Divine faith and worſhip as oppoſite 
to others. John, That habit of reverence towards the 
Divine Nature, whereby we are enabled and inclined to 
ſerve and worſhip Him after ſuch a manner as we con- 
ceive moſt acceptable to Him, is call religion. Wilkins, 
All blaſphemies againſt God, as denying his being or 
providence, all profane ſcoffing at the Holy Scripture, or 
expoſing any part to contempt or ridicule, al! im- 
pollures in religion, as falſly pretending to extraordinary 
commiſſions from God, and terrifying or abuſing the people 


with falſe denunciations of judgments, Sc. All open 


lewaneſs groſsly ſcandalous, ſuch as was that of thoſe per- 
ſons who expoſed themſelves naked to the people in a 
balcony in Covent. garden, with moſt abominable circum- 
ſtances: offences of this nature, becauſe they ten to ſub- 
vert all religion or morality, which are the feun:..tion of 
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government, are puniſhable by the temporal judges with 
"fine and impriſonment, and alſo ſuch corporal infamous 
puniſhment as to the court in diſcretion ſhall ſeem meet 
according to the heinouſneſs of the crime, 1 Hawk. 
P. C. 6. Fo | | 
| Seditious words in derogation of the eſtabliſhed religion 
are indictable, as tending to a breach of the peace, 1 
Hawk, P. C. 7. See Black, Com. 4 V. 43. 1 
The fix articles of religion eſtabliſned, 3 1 Hen. 8. c. 14. 
35 Hen. 8. c. 5. Commiſſions to be granted concerning 
religion, 32 Hen. 8. c. 15: The authority of the King 
and the clergy in matters of faith, 32 Hen. 8. c. 26. 34 
& 35 Hen. . c. 1. Repeal of the former acts relating 
to religion, 1 Ed. 6. c. 12. /. 3 Images in churches, 
t5c. to be deſtroyed, 3 J 4 Ed. 6. c. 10. Repeal of 
the ſeveral acts of Fd. 6. 1 Mar. f. 2. c. 2. Preachers, 
ec. to ſubſcribe the articles, 13 Elix. c. 12. Articles 
to be ſubſcribed by proteſtant diſſenting teachers, 1 V. 
& M. c. 18. / 8, 10. Profeſſion of Chriſtian belief to 
be ſubſcribed by Quakers. 1 V. & M. c. 18. J. 13, 
See Blaſphemy, Hereſy, Nonconformiſls, Papiſis, Quakers, 
Recuſant, Service and Sacraments. 
Religious Houſes, ( Religio/ce demus) Are houſes ſet 
a - part for pious uſes, ſuch as monaſteries, churches, hoſi- 
tall, and all other places where charity is extended to the 
relief of the poor and orphans, or for the uſe or exerciſe 
of religion. | 
See Notitia Manaſtica, or A ſhort Hiftory of the Religious 
Houſes in England and Wales, by Thomar Tanner, Octa- 
vo, who, in an alphabetical order of counties, has accu- 
rately given a full account of the founders, the time of 
foundation, titular ſaints, the order, the value, and the 
diſſolution; with reference to prin ed authors, and manu— 
| ſcripts which preſerve any memoirs relating to each houſe; 
with a learned and judicious Preface of the inſtitution of 
religious orders, Ic. Cowell, See Monaſteries. 
Religious Men, ( Religioſi Such as enter into ſome 
monaltery or convent, there to live devoutly: And in 
ancient deeds of ſale of land, the purchaſers were often 
reſtrained by covenant from giving or alienating it, wiris 
religioſis, to the end the land might not fall into mortmain, 
Cowell. 
Religious Ozders, For the qualification of clergy, 
See Oraination. | | 
Belinquiſhment, Is forſaking, abandoning, or giving 
over. It hath been adjudged, that a perſon may relinquiſh 
an ill demand in a declaration, &c. and have judgment 
for that which is well demanded, Style 175. In aſſiſe 
the count was of a meſſuage, and four acres of land in B. 
and the jury having a view only of the land, the demand- 
ant relinguiſbed his plaint to the houſe. Dyer 66. But 
on aſſiſe where the plaint was for fifty-three ſhillings and 
four- pence rent, no part of that rent could be re/ingui/hed, 
becauſe à rent is an intire thing. ibid. 61. In a writ of 
annuity, Where the jury found the arrears, but did not 
aſſeſs damages or coſts, which could never be ſupplied by 
a writ of enquiry ; plaintiff was admitted to relinguiſb and 


releaſe the damages, and had judgment for the arrears. 


11 Rep. 59. . 
Retiques, (Religuiz) Are ſome remainders, ſuch as 


the bones, Ic. of ſaiots who are dead, preſerved by per- 
ſons living, with great veneration, as ſacred memorials 
of them: They are forbidden to be uſed or brought into 
England, by ſeveral ſtatutes; and juſtices of peace are 
empowered to ſearch houſes for popiſh books and religues, 
which when found are to be defaced and burnt, &c, 3 
Fac. I. c. 26. | 

Remainder, (Remanentia) Is an eſtate limited in lands, 
tenements or, rents, to be enjoyed after the expiration of 
another particular eſtate. For example, A man may let 
to one for term of his life, and remainder to another for 
term of his life. Lit. cap. Aiturnment. And a remainder 
may be either for a certain term, or in fee- ſimple, or fee- 
tail, as appears by Broke, tit, Donee and Remainder, 245. 
and Glanvile, lib. 7. cap. 1. The difference between a 
remainder and reverſion, according to Spelman, is this, 
That by a rever/ion after the appointed term, be eſtate 
returns to the donor, or his heirs, as the proper fountain ; 
whereas by remainder it goes to ſome third perſon, or a 
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Remaiader is deſcribed to be a remnant of an eſtate in 


lands or tenements, expectant on a particular eſlate created 


together auith the ſame, and at the ſame time, and is ſo ex. 
pectant on the particular eſtate, that unleſs it can take 
effect when the particular eſtate determines, it is void, 
Co. Lit. 49, 143. 2 Co. 51. Moor 344. Vaugl. 


1. Of the ſeveral kinds of remainders, as diſtinguiſbed in. 
to remainders veſted, or in contingency and abeyance. 

2. Of croſs remainders, or thoſe ariſing by implication and 
conſtruction of law. 


4. What woras are ſufficient to create a remainaer, 
5. Of the continuance of the particular eflate, and when 
the remainder is to commence, 


1. 07 the ſes eral kinds of remainders, as diſtinguiſbed into 


remainders veſtel, or in contingency and abepance. 


right heirs of 7, S. who is then dead, this is a good re. 
mainder, and ves pre/ently in the perſon who is heir a- 
law to J. S. by purchaſe; and tho' a daughter be then 
heir at law, and after a ſon is born, yet ſhall the daughter 


| retain the land againſt him; for ſhe being heir, and 


coming within the deſcription at the time when the re. 
mainder was limited, it then veſted and ſettled in her im- 
mediately as a remainder by purchaſe, and ſhall not by 
any accident after be defeated, 2 Rol. Abr. 415. 1 00. 
95, 103. Plowg6. 

A contingeat remainder, is, a remainder limited ſo as 
to depend on an event or condition, which may never 
happen or be performed ; or which may not happen or 
be performed, till after the determination of the preced- 
ing eſtate; for if the preceding eſtate determine before 
ſuch event or condition happens, the remainder will 
never take effect. Under this definition, we may proper- 
ly diſtinguiſh four ſorts of contingent remainders. Firf, 
where the determination of the preceding eſtate is 
itſelf dubious and contingent. Secondly, where the con- 
tingency on which the remainder is to take effect is in- 


| dependent of the determination of the preceding eſtate, 


Thirdly, where the condition upon which the remainder 
is limited, is certain in event, but the determination 
of the particular eſtate may happen before it. Feurthh, 
where the perſon to whom the remainder is limited, is 
not yet aſcertained or not yet in being. Fearne 3 Edi. 
fo. 3, 4. 

But if F. S. in the caſe firſt mentioned, be liv- 
ing at the time of the remainder limited to his right 
heirs, this puts ſuch remainder in abeyance or con- 
tingency, that is, it is in no perſon but in nubitu 
till the contingency happens, for it is not in the 
feoffor or donor, becauſe he has limited it out of 
him, and all remainders muſt paſs out of him at the 
time of the limitation, tho' they do not preſently 
veſt in the perſon intended; and in the right heirs 
of F. S. it cannot be, becauſe he cannot have heirs 
during life; ſo there is no perſon in rerum natura 
within the deſcription, to take it; therefore it is in 
rhe mean time in abeyance or eæpedtancy, to weſt a. 
not veſi, as the caſe hapfens; for if F. S. dies dur- 
ing the particular eftate, then the remainder pre- 
ſently takes place in his heirs; but if the particu- 
lar eſtate determines by death or otherwiſe in the 
life of J. S. then ſuch remainder is become totally 
void, and can never veſt, but the eſtate ſettles again 
in the feoffor or donor, as if no ſuch limitation in 
remainder had been; and he becomes tenant to the 
præcipe, and is obliged to do the ſervices; and tho 
J. S. die ſoon after, yet his heir can have no bene- 
fit by it, not being capable of taking the remainder 
when it fell. i Coe. 135. Co. Lit. 378. 4. 2 ( 
51. 2 Rol. Abr. 415. Plow. 28, 556. Popb. 74 
Moor 720. 3 Co. 20. 10 Co. 50. Ram. 14. 
Pollex. 56, — 

But if there be no ſuch F. S. at the time of the limita· 


ſtranger. Coavell. 
2 
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tion, tho' he be after born, and dies, during 10 . 
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3. Of what things a remainder may be made, or limited. 


If an eſtaic be limited, either at Common law, or ty 
way of uſe, to one for life, or in tail, remainder to the 
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ticular eſtate; yet bis heirs ſhall never have the remainder, 


So if a remainder be limited to 4. ſon of B. in tail, Ir. 
or to E. wife of D. aubere in truth there is no ſuch A. or 
E. though B. has a ſon called 4. or D. marries one E. 


yet they can never take the remainder; becauſe, if there 
be ſuch perſons as the words of the gift import, there the 
remainder ought to veſt in them preſently, and they will 
never after be made capable of taking it; but if there be 


no ſuch perſon then in e, none who come within that 
deſcription after can lay claim to it, becauſe the limitation 


avas preſent to fach perſons; but a remainder limited 


primogenito filio, or proximo hæredi maſculo of d. or propin- 
vioribus bæredibus de ſanguine puerorum, or ſeniori puero 
of A. or to the right heits of 4. there being then ſuch 4. 
in ee, or to the wife A. ſhall marry; theſe are good 
remainders, and veſt when ſuch perſons come in e as 
are within the deſcription; becauſe here appears no pre- 
ſent regard for any perſon in particular, therefore if they 
anſwer the deſcription at any time before the particular 
eſtate determines, it is time enough; and ſo there is a 
diverſity between a remainder limited to one by name in 
particular, and ſuch remainder limited by de/cription or 
circumlocution, or between a general name and a ſpecial 
name, Co. Lit. 3. 1 Co. 66. 2 Co. 51, Hob. 33. 
Moor 104. Dyer 337. 2 Leon. 210. 1 Rol. Rep. 254. 
A. makes a leaſe to B. for life of B. and after the death 
of A. to remain to B. and his heirs; this remainder is 
contingent, and cannot veſt preſently, for if 4. ſurvives 
B. it is void; and becauſe otherwiſe the operation of 
livery would be interrupted during the life of 4. for he 
cannot give himſelf any eſtate, his livery operating to 
paſs eſtates from him, not to give any to him who had 
the whole before ; therefore during his life the operation of 


the livery muſt ceaſe, and by conſequence no remainder 


can take effect in virtue of that livery, which pro ſempore 
being at an end, all that depended thereon ceaſes too, 
and can never after be revived ; for the livery muſt carry 
out all the eſtates at once from the feoffor, and if he 
comes again into the poſſeſſion before they can all take 
effect, this breaks the force of the livery, and brings 
back again to him all that ſuch livery had taken out 


from him, and then they can never take effect but by a 
new livery; this is the reaſon of the common caſe, that 
one cannot give lands to another to begin after his death, 


becauſe, being to make livery preſently, if that cannot 
operate preſently, it can never operate at all, for it is a 
contradiction to give lands to one by a ſolemn livery, 


which is an act executed and works preſently, and yet by 


words to reſtrain that operation to a future time; but in 
the principal caſe, where A. dies firſt, there no interrup- 


tion is of the livery, for B. had an eſtate for life by vir- 
tue thereof, and before that determines, the ſame livery, 
which carried the remainder in abeyance, for the un- 


certainty of its taking effect, does on A.'s death direct 


and fettle, or bring down the remainder to B. and his 


heirs, 10 Co, 85. 


If a leaſe be made to A. B. and C. for their lives, and 


if B. ſurvives C. then to remain to B. and his heirs, zhis 
remainder is in abeyance, becauſe though the perſon be 
certain, yet ſince it depends on C.'s dying before him, 
till that be known the remainder cannot veſt. So if a 
leaſe be made to A. for life, and after the death of B. 


who is a ſtranger, to remain to C. in fee, or to A, in fee, 
theſe remainders are in abeyance or contingency, and de- 


pend on B.'s dying before C. or 4. for if he ſurvives 
them, the remainder cannot take effect. 3 Co. 20. 10 
Co. 85. Co. Lit. 378. | 

If a leaſe be made to 4. for life, remainder to the 
abbot of D. and his ſucceſſors, though the abbot be then 
dead, ſo as there is then no abbot at all, yet the remain- 
der ſhall be good if an abbot be made before the death 
of 4, So of a remainder to a mayor and commonalty, 
dean and chapter, prior and convent, &c, though there 
be then no mayor, dean or prior, So of a remainder to 
the biſhop of D. parſon of D. or other ſole corporation 
and his ſucceſſors; theſe remainders not being limited to 
them by name ſpecially, but to them generally, and /o 
Whoever comes within the deſcription before 1he deterniination 
of the particular eftate, is capable of taking by virtue thereof, 
are good remainders in abeyance, &c. But if there be 
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no ſuch corporations at the time of the limitation, then 


the remainders are totally void; and none created after, 
though by the ſame name, can take theſe remainders, not 
even if a patent be then paſſed to make ſuch corporation. 


Co. Lit. 264. Hob. 33. 2 Co. 51. 10 Co. 30. Moor 


104. 1 Rol. Rep, 254. 2 Bulft. 275. | 
2. Of croſs remaindirs, or thoſe ariftie by implication and 
conſtruction of law, | 


A. having iſſue five ſons, his wife being enſient, de- 
viſed two thirds of his lands to his four younger ſons, and 
the child ia wentre ſa mere if he were a ſon, and their 
heirs, and if they all die without iſſue male of their 
bodies or any of them, that the lands revert to the right 
heirs of the deviſor; by this deviſe 20% younger ſons were 
tenants in tail in poſſeſſion, with croſs remainders in tail to 
each other, and no part ſhall revert to the heir of the de- 
viſor till all the younger ſons be dead without iſſue male 
of their bodies. Dyer 303. | 

But where one having ſſue three ſons, A. B. and D. 
deviſes one houſe to A. and his heirs, another to B. and 
his heirs, and a third to D. and his heirs, provided that 
if all his ſaid children die without iſſue, that then the 
meſſuages remain and be to his wife and her heirs; it was 
held by three judges, that on the death of one of the fons 
without iſſue the wife might enter, and that here there were 
no crois remainders from one ſon to another, becauſe be- 
ing deviſed to them ſeverally by expreſs limitation, there 
ſhal be no greater eſtate to them by implication ; but 
Lee Ch. J, doubted; and Doderidge ſaid, that though per- 
haps croſs remainders may be by implication where there 
is a deviſe to two ſeveral perſons, yet not ſo if to more; 
for auben one dies there cannot be ſeveral eftates by moieties to 
ſeveral perſons, and when another dies, remainder again 
to another, becauſe af the uncertainty and inconvenience; 
and that it was never ſeen in any book, where an eſtate is 
limited to divers, that there could be croſs remainders, 
Cro. Fac 655 2 Rol. Rep. 281. 1 Vent. 224. Raym, 
455. Fitzg. 97. 2 Jon. 82. Cart. 173. cited, and ad- 
mitted to be law. As in 4 Leon. 14. Sed Au. If later 
determinations have not been contrary to this dottrine ? 

One ſeiſed of lands in fee, by will deviſes Black Acre 
to 4, his daughter, and her heirs, and White Acre to his 
daughter B. and her heirs; and if ſhe die before the age 
of ſixteen years living A. then A. to have White Acre to 
her and her heirs; and if 4. die, having no iſſue, living 
B. then B. to have the part of 4. to her and her heirs; 
and if both die, having no iſſue, then to F. S. and his 
heirs, and dies; B. attains her age of fixteen years; and 
then dies without iſſue in the life of 4. and firſt it was 
held by three juſtices againſt Dyer, that the daughters had 
an eſtate tail on the whole will, and not a fee determinable 
on a contingency ſubſequent ; ſecondly, that by the words 
„% both die without iſſue,” no croſs remainders in tail 
were created by implication, but that on B.'s death with- 
out iſſue, after ſixteen, J. S. ſhould have her part pre- 
ſently without ſtaying till the death of A. without iſſue. 
Dyer 330. 1 Benl. 212. 1 Rel. Aör. 839. Vaugb. 
267. 

5. ſeiſed of lands in fee, by will deviſes all his lands 


in the county of, &c. to his two daughters B. and D. and 


their heirs, equally to be divided betwixt them; and in 
caſe they happen to die without iſſue, then to his nephew 
J. S. and the heirs male of his body, and dies; and it- 
was adjudged, that on the death of B. one of the 
daughters of the other fiſter took her moiety as a croſs 
remainder. Raym. 452. Skin. 17. 2 Jon. 172, 2 


Show. 136, Polex. 434. And ſee 2 Vern. 545. 3 


Mod. 107. - | 

It is clearly agreed, that croſs remainders can only ariſe 
in laſt wills, and are not to be allowed of in any deed or 
con veyance. Co. Lit. 25. 1 Rol. Abr. 837. 2 Show, 
136. 

Riehara Holden ſeiſed in fee, and having iſſue a ſon and 
three grandchildren, by his will deviſed part of his eſtate 
to his wife for her life, and the reverſion of ſuch part 
expectant on her death, and all other his freehold tene- 
ments, Qc. he gave to his ſon Richard Holden for life, 
and after his death to his firſt and other ſons ſucceſſively 


in 


— — — — 
» . * 222 PL way we 
rr . Woe rn WP 
IE 4 Or ghz 


i rſt 


i 


R E M 


| ih tail malt, and for default of ſuch iſſue, and after the 
determination of the ſaid eſtates, he gave the premiſſes 
to his grandſon Richard Helden, and his granddaughter 
Elizabeth Holden, to be equally divided between them, 
and to the heirs of their reſpective bodies iſſuing ; and 
for default of ſuch iſſue he gave the premiſſes to his grand- 


daughter Anne in fee: the teſtator died ſeiſed, Richard 
the Lo died without iſſue male, whereupon E/:zabeth and 
the grandſon entered, and Elizabeth died without iſſue 
generally; Anne Holden married John Jarvis; and the 
. queſtion was, whether there were croſs remainders between 
Elizabeth and Richard the grandſon, or whether the 
| moiety of Elizabeth ſhould go to Arne or to Richard ? 
And it was reſolved, that there were no croſs remainders 
betwween them, becauſe here are no expre/s words, nor is 
there a neceſſary implication, without either of which 
croſs remainders cannot be raiſed ; that the words, and 
for default of Juch iſſue, being relative to what goes before, 
mean only, and for default of heirs of their reſpective 
bodies, and there it is no more than as if it had been a 
deviſe of one moiety to Richard and the heirs of his body, 
and of the other moiety to E/ixabetb and the heirs of her 
body, and for default of heirs of their reſpective bodies 
remainder over; in which caſe there could be no doubt; 
and it was held that this caſe differed from the caſe /«- 
pre, the word reſpecl ive being in that caſe, and the firſt 
deviſees were the teſtator's daughters, and the remainder- 
man only a nephew ; whereas, in the preſent caſe, Anne 
was as near to the teſtator as Richard, Comber v. Hill. 
Paſch. 7 Geo. 2. in B. R. and Mich. 8 Geo. 2. a like 


caſe in B. R. between Browne v. Williams. 


3. Of what things a remainder may be made, or 
2 limited. 

As to eſtates of inheritance, there can be no doubt 
but that the grantor, having a perpetual and durable 
intereſt in the eſtate, may ſhare and divide 1t, or grant 
as many remainders over as he thinks proper. 4 New 
Abr. 492. 

But as to perſonal goods and chattels, it was formerly 

held, that they in their own nature were incapable of any 
limitation over, being things tranſitory, and by many ac- 
cidents ſubje& to be loft, deſtroyed, or otherwiſe im- 
paired, and the exigencies of trade requiring a frequent 
circulation thereof, in which they differ from lands and 
tenements which are permanent, therefore what is called 
an eflate in lands, is termed property in perſonal chattels ; 
wherefore it was held, that a grantor's deviſe of a per- 
ſonal thing to one, though but for an hour or minute, 
was a gift for ever; and an abſolute diſpoſition of the in- 
tire property. Bro, Deviſe 13. Plowd, 521. Dyer 74. 
8 Co. 94. 
Hence it was a long time before the courts of juſtice 
could be prevailed upon to have any regard for a deviſe 
over even of a chattel real, or a term for years after an 
eſtate for life limited thereon, becauſe the eſtate for life 
being in the eye of the law of greater regard and con- 
fideration than an eſtate for years, they thought he, who 
had it deviſed to him for life, had therein included all 
that the deviſor had a power to diſpoſe of; but zoww /uch 
remainders over are allowed under the name of executory de- 
wiſes, and are eſtabliſhed both in courts of law and equity, 
provided they tend not to a perpetuity, ſo as to make 
eſtates unalienable. 4 New Abr. 294. 

Alſo a diſtinction was formerly taken between a deviſe 
of a perſonal chattel to one for life, with a remainder 
over, and of the 2zſe only; that in the firſt cafe the de- 
viſee for life had the abſolute property, but not ſo in the 
ſecond, for that the firſt deviſee had not the property of 
the goods, but only a ſpecial intereſt in them, ſo that 
there ſtill remained a property which might be limited 
over; but this diſtinction is now exploded in conformity 
to the Civil law, and the deviſee in remainder 1s allowed 


in equity the like remedy in both caſes. Plow. 521. 


March 106. Omen 


Cro. Car. 346. 1 Rol. Abr. 610. 
i P, Wil. 1. 502, 


33. 1 Ch. Ca. 129. 2 Fern. 245, 
651, And Black. Com. 2 V. 398. 

 Butadeviſe of a term for years or perſonal chattel to 
one for a day or an hour, is a deviſe of the whole term 


or intereſt, if the limitation over is void, and it appears | 
| 


| 


viſed it to B. for life, and after to fix 
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at the ſame time that the whole was intended 
poſed of from the executors. 1 P. il. 666, 

4. being poſſeſſed of a term for "agus egy years, de. 
for their lives, if the term ſo long $5 an 2 
ſeven perſons being dead, and the term comth op the 
was adjudged, that it ſhould revert to the word 2 Fi 
2 ga that it bag not veſt in the fide os — 
eviſees ſo as to tranſmit it to its re i . 
5 De preſentatives, 1 $4} : 
farmer deviſed his ſtock (which ed 
hay, cattle, Oe.) to his wife fol life, re = =o 
to plaintiff, It was objected, that no remainder * 
limited over of ſuch chattels as theſe, becauſe the go” 5 
them is to ſpend and conſume them; but the Mak * 
the rolls ſaid the deviſe over was good, but added if 
of the cattle were worn out in uſing, defendant wa Foc 
to be anſwerable for them; and if any were ſold Po 1 
leſs, defendant was only to anſwer the value of — mi 
the time of the ſale; and an account was decreed to ys 
taken accordingly. Abr. Egu. 361, | : 

A. gives his ſiſter, by will, 10/7, and dir 
part of his perſonal eſtate, as his wife NN 
Ange a pap to the ſiſter ; whatever the wife has 
not employed in that way, ſhall go oy | 
JJ 

But if a chattel real, money, goods, or othe 
things, are deviſed to one, 10 ow heirs of Ws 
to one, and, if he dies without heirs of his body, ee. 
der over; this remainder is totally void, and the courts of 
equity will not allow of a bill by the remainder. man to 
compel ſecurity, &c, or to have the money, tc, after 
the death of the firfl deviſee, but it ſhall go to his execu- 
tors or adminiſtrators ; for the firſt deviſee gives the ab. 
ſolute property of a perſonal eſtate, as the like deviſe of 
a real eltate before the ſtatute de donis gave the abſolute 
fee, upon which no limitation could be made further 
and as the heirs are the repreſentatives to take the real 
eſtate, ſo are the executors to take the perſonal eſtate; 
and this is not within the ſtatute de donis, but remains as 
at Common law. 2 Vent. 349, 2 Fern. 600. 1 Call. 
156, Abr. Eg. tit. Devi/e. 

If A. deviſe that his goods and furniture ſhall remain 
in his houſe to be enjoyed according to the limitations of 
his will, by thoſe intitled to the houſe, the firſt who 
would be tenant in tail of the houſe becomes abſolute 
owner of the goods. Saunders v. Saunders admitted, 

Not only lands and tenements, but alſo rents, com- 
mons, eſtovers, or any other intereſt or profits in e, 
wherein the grantor hath the abſolute property to him and 
his heirs, may be granted wwith remainder over. Plowd. 
379. 9 Co. 48, 97. 

So if one hath the office of park-keeper, foreſter, 
gaoler, ſheriff, Ic. to him and his heirs, he may grant 
thoſe offices to one for life, remainder to another for life, 
Sc. for omne majus continet in ſe minus, and as they are 
grantable over in fee, ſo may they be granted in ſucceſ- 
ſion to one for life, with remainders over, &c, 9 Co. 48. 
1 And. pl. 201. | 

It was formerly doubted whether there could be a re- 
mainder of a rent de nowo, that is, whether a man ſeiſed 
of lands in fee, could thereout grant a rent - charge to one 
for life or years, remainder to another in fee, or in tail; 
and this doubt aroſe from the rent not having any exiſtence 
before it was created, conſequently no reverſion could be 
left to the grantor, out of which the remainder was to 
ariſe; but it hath been adjudged, and is now ſettled, 
that /uch grant in remainder is good, the grantor having 
the abſolute intereſt in the eſtate out of which it 1s to 
ariſe, and his intention gives it being for the whole, out 
of which the leſſer eſtates are carved. ' But if he grant 
ſuch rent for life or years, to one without going further, 
he cannot after grant the. reverſion thereof to another, 
| becauſe he has no reverſion in him. 2 Rel, Abr. 415+ 
2 Co. 70, 76. 2 Vent. 240. 1 Lev. 144. 1 Sid. 285. 
2 Salt. 577. 2 Lutw, 1225. Moor, pl. 100. 

The King may grant an eſtate in an office to commence 
in futuro, or on a contingency, for he hath no inherit- 


ance in the office, as to the execution of it, but in point 


of intereſt only to grant. And there is a diverlity between 
offices 
3 


to be gif. 
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offices. in fee.exiſtipg, and ſuch as are granted only for 


| life, which being as a new thing created, may, 3s a rent 


de nov0,. be; granted, to.commence in favro, 4 Mod. 275. 
1 Ld, Raym. 5. Carth. 350. Salk, 465, Comb, 


TT ane be created Baron, Viſcount, Earl, 28 by pa- 


tent, and after, in the ſame patent, the ſame honour is 


granted to another in remainger, yet this operates at a new 


grant, and not as a remainder, for the King had po rever- 
lion of chat hogour in him, though be had ſtill the ſame 


wer of appointing one in ſucceſſion to take it, as he 


had of granting it to the firſt. S Par. Ca. 5, 11. 


4. What words are ſufficient ta create @ remainder. 


The word remainder is no term of art, nor is it neceſſary 


ta create à remainder. So that any awwords, ſufficient to 


ſhew the intent of the party, will create a remainder ; be- 


cauſe ſuch eflates tale their dendmination of remainders more 
from the nature and manuer of their exiftence, after they are 
limited, than from any previous quality inberent in the word 
KEMAINDER., To make them ſuch therefore, if a man 


gives land to A, for life, and that after his death the land 


ſhall revert, or deſcend to B. for life, Ic. this is @ good 
remainder, and may be pleaded as ſuch. 1 Rol. Abr. 416. 
Plowwd. 29. 1 Rol. Rep. 319. Dyer 125. 

So if lands are given to ode and the heirs male of his 
body, and to bim and the heiis female of his body, this 
limitation to the heirs female is a remainder; becauſe it 
is not to take place till the eſtate to the heirs male is ſpent. 
Cp. Lit. 377*+ as N 

So if lands are given to a widow, and to the heirs of 
the body of her late huſband, on ber begotten, This is a 
remainder to the heirs of the hody of the huſband ; be- 
cauſe it cannot take effect till after the widow's death, 
who has an eſtate for life. Co. Lit. 26, 200, 2 Mod. 
210. 1 

So an eſtate limited to A. for life, or in tail, & af 
diceſſum ejus, or pro dgfectu talis exitus, to B. and the heirs 
of his body, is good, though, there be not the word re- 
mainder. So if a leaſe be made to A. for life, and that 
after his death B. fhall have the profit, this is a good re- 


mainder to B. Plowd. 159. Maor, pd. 54. Dyer 125. 


1 Rol. Rep. 319. Co. Eliz. 10, 742. | 
So a leaſe to A. for life, and that after his death his 
children ſhall have it, is a good remainder. 6 Co, 17.6, 
Raym. 83. a © PRs | | 
| Nay, though an eſtate be limited expreſsly as a re- 
mainder, yet if it be not ſo in conſtruction of law, the 
word remainger will have no force to make jt ſuch. As 
if A. ſeiſed of lands in fee, he and B. levy a fine to D. 
in fee, who grants and renders to B. in tail, rendripg 
rent to 4, and if B. died without iſſue, tenementa pred” 
:ntegre remanebunt to A. and his heirs; B. ſuffers a com- 
won recovery; 4. diſtraias for his rent; and his was ad- 
Judged @ reverſion, and as ſuch the rent paſſed with jt to 
A. and was chargeable on the land in whoſe hands ſo- 
ever it came, by virtue of the contract which cannot be 
deſtroyed by the recovery, though the reverſion is thereby 


barred. Cro. Eliz. 727, 708, 792. Moor, pl. 795. Co. | 


Lit. 299. Raym. 142. 

But here it may be proper to take notice of a ſet of 
words ſometimes uſed in leaſes for years, which are ſo far 
a part of the limitation and deſcription of the firlt in- 
tereſt, that they cannot again be made uſe of to paſs any 
further intereſt in the ſame land. As if one make a 
leaſe to A. for eighty years, if he ſo long live, and if he 
happen to die within the term, then the lands for the 
refidue of the term, or for ſo many years as ſhall be then 
remaining of the term, to go over to another, this limi- 
tation over is void; becauſe the time, or term, of eigbty 
years was not abſolute to A. but was determinable after 
his death, and by his death the whole term is at an end; 
as if a leaſe bad been made to him barely for his life, 
and then to limit the reſidue of a term, when nothing 
thereof remains, is repugnant and void; but ſome opi- 
nions anclive, that a deviſe in ſuch a manner would be 
good, by reaſon of the intent of the party, and the 
equivocal ſignification of the word terminus, which may, 
though not ſtrictly, ſignify alſo the time or ſpace of 


acts Raym. 140. ; 


- 
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eighty years, as well as the eſtate. or intereſt for eighty 
years determinable as aforeſaid. But now if a leaſe be 


made to A. for eighty years, if he fo long live, and if 
he die within the term, then the land to go over to an- 
other for the reſidue of the eighty years, this is a- good 


remainder, becauſe though the term Or intereſt be deter- i 


mined, yet the land, and part of the years, fill remain; 
theſe years may be made the meaſure of the ſucceeding" 


intereſt, as any other number of years may be, Cro. EI. 


216. 1 Leon. 218. 1 Co. 153. 3 Leon. 195. 2 Rol. 
Ar. 415. Plowd, 198. Moor 247, 520. pl. 441. 1 
And. 259. I N 2 
J. S. ſeiſed of lands in fee by indenture demiſes them 
to A. for life, habendum to A. B. D. and E. his three fons 
for their lives, and the life of the ſurvivor of them ſuc- 
ceſſevely ; after the death of the latter it was adjudged in 
this cafe, Firſt, That if the ſons could take, it muſt be 
by way of remainder, they not being parties to the deed, 
and then it muſt be as joint-tenants, which could not be 
by reaſon of the word ** /ucceſive.” Secondly, That 
they could not take in ſucceſſion, for the uncertainty 
2 eſtate or intereſt was to commence firſt. Hob. 313. 
ut, 87. Ms) ' 

A. by indenture makes a leaſe to B. for forty years, if 
A. ſo long live, and after his death to D. (who was no 
party to the deed) for one thouſand years, and then 4. 
levies a fine and dies, and five years paſs after his death, 
and then plaintiff claiming under D. enters, &c, this is 
no remainder at all to D. for firſt, preſently it cannot veſt 
by reaſon of the leſſor's life interpoſing, therefore no re- 
mainder is veſted. Secondly, As a contingent remainder 
it cannot be good; becauſe then it ought to baut à parti- 
eular eflate to ſupport it, and ought to be in abeyance, or 
contingency, to veſt or not veſt when that determines ; 


but here the firſt leaſe is no ſuch particular eſtate ; becauſe 


that reaches not to the commencement of the remaindþr, 
nor is the remainder limited with any regard to the parti- 
cular eſtate; becauſe It is not to commence on the deter- 
mination of that, but at a future time, viz. on death of 
the leſſor, and there is no contingency in the caſe, for it 
is to take effect at all events, on the death of the leſſor, 
be it before or after the end of the term, therefore it can 
be no other than a future intereſſ termini to begin aſter 
the death of the party who grants it, which being but 
for years it may well do; becauſe it enures by way of con- 
tract, and though the grantee here was no party to the 


deed, and therefore, as objected, coald take nothing, 


yet it appears, that judgment was given for. plaintiff; 
which proves, Firſt, 'I'hat the grantee had an intereſt; - 
Secondly, That this intereſt was not barred by the fine, 
and five years non-claim after the death of the grantor, 
not being touched, deveſted or turned to a right; Third- 
ly, That though the grantee was no party to the inden- 
ture, yet he might well rake by virtue thereof, if he 
gets the indenture to make ont his title, for the grantor 
cannot derogate from his own grant, or avoid his own 


* 
oP 


5. Of the contipuance of the particular eflate, and when the 
remainder is tg commence. | 


If a man makes a leaſe to A. for life, and that after 
the death of 4. and one day after, the land ſhall remain 
to B. for life, c. this is a void remainder, becauſe not 
to take effect immediately on the determinat on of the firft 
eſtate, and ſo during that time there would be an inter- 
ruption of the livery, and no tenant of the freehold, 
either to do the ſervices, or anfwer to the præcipes of 
ſtrangers. Plowd. 25. Raym. 144. that the law is nice 
to an inſtant, 1 Lo. Raym. 316. = 

A. ſeiſed in fee, deviſes his lands to B. eldeſt ſon of his 
brother D. for life, remainger to the firſt ſon of B. in 
tail, and ſo to all his other ſons in the ſame manner 
ſucceſſively, remainder to E. ſecond fon of D for life, re. 
mainder to his firſt and other ſons in tail ſucceſſively, and 
dies; B. enters and dies, leaving his wife enſient with a 
ſon, then E. enters as in his remainder, and ſix months 
after the ſon is born; and all this matter being found 
ſpecially, it was adjudged in D. B. for E. agoioſt the 
ſon; Firſt, becauſe this being a contingent remainder to 

| „ N 8 Rods the 
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the ſon, and he not being born at the time when the par- 
ticular eſtate determined, became void ; Secondly, Y 
being the next in remainder, and having entred before the 
birth of the ſon, WAS IN BY PURCHASE, therefore ſhall 
not loſe his eſtate by a ſon born after; and this judgment 
was affirmed in B. R. for they held it plainly to be a con- 
tingent remainder, and not an executory deviſe, or a ſpring- 
ing remainder, for that would introduce a perpetuity not 
to be barred by a common recovery, becauſe it would be 
the ſame to all the other ſons; but here it being a con- 
tingent remainder, and not happening in time, zt is gone 
for-ever; they relied on Archer's caſe, but on a writ of 
error brought in parliament, the judgment was reverſed, 
becauſe, being in a will, they thought that by the meaning 
and equity thereof they ought not to diſinherit the heir 
for ſuch a nicety, and'a will was otherwiſe to be ex- 
pounded than a deed; therefore they conſtrued it an execu- 
tory deviſe, or ſpringing remainder to the firſt and other 
ſons, and that the freehold ſhould veſt in E. till the ſon 
was born; but all the judges were much. diflatisfied with 
it, and did not change their opinions, but blamed the 
judge who permitted it to be found ſpecially where the 
law was ſo certain and clear, 4 Mod. 259. 3 Lev. 408. 
1 Salk. 227. Carth. zog. | 

Now by the 10 C 11 V. 3. c. 16. Proviſion is made 
that after-born ſons and daughters, 0 whom remainders 
are limited in contingency, ſhall take in the ſame manner AS 
IF THEY HAD BEEN BORN IN THE FATHER'S LIFE 
TIME, though no eſtate be limited to truſtees to preſerve 
and ſupport ſuch contingent remainders, which act was 
made by reaſon of this caſe, and of the ſtrictneſs of the 
law herein. 

For more learning on this ſubje, ſee 4 New Abr. and 
18 Vin. Abr. tit. Remainder, and tit. Executory Deviſe 
and Recovery. See alſo Black. Com. 2 V. 164, 398. 
3”. 192. | | 

Remanentes, /reman//) Are words uſed to ſignify be- 
longing to As de hominibus five tenentibus qui huic 
manerio remanſi /unt. Domeſday. | 

Remanet in Cuſtodia, Entry of an action in the 
Marſhal's book, by reman. cuſtod. where a man is actually 
in cuſtody, is a good commencement of an action in B. R. 
3 Salk. 150. 2 85 | 5 
Memedp, (Remedium) Is the action or means given by 
law for recovery of a right; and WHENEVER THE LAW 
GIVETH ANY THING, IT GIVES A REMEDY FOR THE 
SAME, There is a maxim, Lex /emper dabit remedium. 
Stud. Compan. 177, 179. | | 

Remedies are favourably extended, and ſometimes to be 
had without action or applying to the courts of juſtice, 
wiz. by accord and agreement of the parties; by arbitra- 
ment; retaking goods wrongfully taken away; taking 
diſtreſſes for rent; entry on lands, to regain poſſeſſion, 
Sc. Wood's Inft. 528, 529, 530. | 

Remembzancers, ( Rememoratores) Formerly called 
Clerks of the Remembrance, are officers of the Exchequer ; 
of which there are three, diſtinguiſhed by the names of the. 
King's Remembrancer, the Lord Treaſurer's Remem- 
brancer, and the Remembrancer of Firſt Fruits: Upon 
whoſe charge it lies, to put the Lord Treaſurer and the 
Juſtices of that court in remembrance of ſuch things as 
are to be called on and dealt in for the King's benefit. 

The King's Remembrancer enters in his office all re- 
cognizances taken before the Barons for any of the King's 
debts, for appearances, c. and he takes all bonds for 
ſuch debts, and makes out proceſs for breach of them; 
alſo he writes proceſs againſt the Collectors of Cuſtoms, 
Subſidies, Exciſe, and other public payments for their 
accounts: All informations on penal ſtatutes are entered 
and ſued in his office; and he makes the bills of compo- 
fition on penal laws, and takes the ſtallment of debts: 
And all matters of Exgliſp bills in the Exchequer-Chamber 
remain in the office of this Remembrancer. He has de- 
livered into his office the indentures, fines, and other evi- 
dences, which concern the paſſing any lands to or from 
the King. In Craftino animarum yearly he reads in the 
court the oath of all the officers of the court, when they 
are admitted Writs of prerogative or privilege, for officers 
and miniſters of the court are made out by him, and com- 
miſſions of M print, by the King's warrant, on trial of 
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any matters within his office at the affiſes ig . 
be hath, the entring of judgments; pet Ki, odunt j 
all diffexences touching irregularities in ous Prev And 
be determined by the King's Remembrancer: Es tall 
ſettle the ſame if he can, and give coſts er 1. is to 
the fault; but if not, the court is to determine it wn 
By order of court, his Majeſty's Remembrancer a 
deputy, are diligently to attend in court, and to » Or his 
account touchitig any proceedings 2: they ſhall be fe 
uired ; and they e | 1 
Vir 5 0 y enter the rules and orders of the 
The Treaſurer's Remembrancer 1 
feeri Factas and extents, for debts 1 of 
againſt ſheriffs, eſcheators, r. not accounting be t vs 
the accounts of all ſheriffs, and makes the record, wher by 
it appears Whether ſheriffs and other accountahts pay the? 


other record, whether ſheriffs and other acco 

their days prefixed ; There are are alſo — hs bY 
office all the accounts of cuſtomers; controllers and ry 
countants, to make entry thereof on retord. All . 
of fines, iſſues and amerciaments, ſet in any of the 250 
at Weftminfter, or at the aſſiſes or ſeſſions; are certified 
into his office; and by him delivered to the clerk of the 


eſtreats to make out proceſs on them; and he may iſſue 


proceſs for diſcovery of tenures; and a 
is due to the e reaſon thereof, 2 e a 

The Remembrancer of the Firſt Fruit's office is to take 
all compoſitions, and bonds for payments of firſt fruits 
and tenths ; he makes proceſs againſt all ſuch perſons 23 
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Bemitter, (from the Lat. remittere, to reſtore or ſend 
back) Is where a man hath zwo rights or titles to land, 
and he comes to land by the 1a title, but that proving 
defective, bz is reflored to and judged in by force of his elder 
or ſurer title, by operation of law. Lit. 659. Co. Lit. 


347+ 
The reaſon of this invention of the law, is in Favour 


or RIGHT; and that title which is firſt and moſt ancient, 
is always preferred. Dyer 68. Finch's Law 119. 


In Remitters to reſtore rights, the firſt intereſt which 
works ſuch Remitter, muſt be à right, and not a title of 
entry; and there can be no Remitter before an entry, Co. 
Lit. 348. 2 Bulſt, 29. | 
It is a rule, that Remitter ſhall not be; where there is 
not both ax action and a right, with a deſcent of the poſs 
ſeſſion of the eſtate to the ſame party that is to be remii- 
ted: Nor may it be, when the party comes to his laſt title 
by his own wrong, or any folly of his own; or on a void 
eſtate. Co. Lit. 347, 363. Page 

If land deſcend to him who has right to it before, he 
ſhall be remitted to his better and more ancient title, if 
he will: And a remitter muſt be to a precedent right; for 
regularly to every remitter there are two incidents, viz. 
AN ANCIENT RIGHT, AND A DEFEASIBLE ESTATE OF 
FREEHOLD COMING TOGETHER, Dod. & Stud. c. 9. 
Nood i Infl. 528, | 

Tenant in tail makes a feoffment in fee on condition, 
and dieth, and his iſſue being within age enters for the 
condition broken by virtue of the feoffment ; he ſhall be 
firſt in as tenant in fee-ſimple, and be remitted as heir to 
his father: But if the heir be of age, he ſhall not be re- 
mitted; but is to bring his writ of formedon againſt the 
feoffee. Co. Lit. 202, 349. And if tenant in tail infeoff 
his ſon or heir apparent, who is within age and after dies, 
that is a remitter to the heir: Though, if he were at full 
age at the time of ſuch feoffment, it is no remitter, be- 
cauſe it was his folly, that bneig of full age would take 
ſuch a feoffment. Lit. 655. a 

If a huſband alien lands which he hath in right 
of his wife, and after take an eſtate again to him 
and his wife for their lives, this is a remitter to the 
wife, for the alienation is the act of the huſband, and 
and not of the woman; yet if the alienation be by 
fine in a court of record, ſuch a taking again afterwards 
to the huſband and wife ſhall not make the wife to be in 
her remitter, ſhe being excluded by the fine for ever. 


Terms de Ley, Lands 


prefers due at Eafler and Michaelmas; and he makes an- 


do not pay the ſame. Stat. 35 Eliz, cap. 5. 5 R. 2. 
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Lands are given to a man and his wife, and the heirs of 
their zwo bodies; and after the heſband aliens the land in 
fee, and then takes back an eſtate to him, and his wife 
for their lives; bere they will be both remitted: But 
if he take an eſtate again to himſelf for life, remitter 
will not be allowed againſt his own alienation, Co, Lit. 
5 the entry of a perſon is lawful, and he takes an 

eftate in the land for life; or in fee, &c, (except it be 

by matter of record, or otherwiſe to conclude or eſtop 
him) he ſhall be remitted, Co. Lit, 363. And a remilter 
to one in poſſeyyon, may be a remitter to another in re- 
mainder; if the remainder be not bound, which eſtops it, 

Cro. Car. 145. | ; | 

71 there . in tail, remainder in fee to A. B. and 

the tenant in tail diſcontinueth, and takes back an eſtate 

in fee; and then deviſes the lands to his wife for life, 
with remainder to . R. for years, remainder to the ſame 

A. B. in fee, and dies, and his wife enters and dies: It 

has been held, that he in remainder in fee may enter and 

avoid the term for years to V. R. becauſe he is remitted to 
his firſt remainder in fee; and a remitter avoids a leaſe for 

years, without entry. Noy 48. | 3 

A father was tenant for life, remainder to his ſon for 
life, remainder to the right heirs of the body of the fa- 
ther; he and his ſon conveyed the lands to the uncle in 
fee, who died without iſſue, ſo that the ſon, who was heir 
in tail to the father, was now heir at law to the uncle, and 
the fee deſcended on him ; the wife of the uncle brought 
dower, but the ſon being remitted to his former eſtate, no 
dower accrued to the wife, for the eſtate of which ſhe 

claims dower is gone. 1 Leon. 37. 9 Rep. 136. 

Lands were purchaſed by a man, and ſettled on himſelf 

and his wife in tail, and they had iſſue two ſons; then he 
made a feoffment to the uſe of himſelf for life, remainder 
to the wife for life, remainder in fee to his ſecond ſon : 
The wife after his death entered, and made a feoffment to 
the iſſue of the ſecond ſon ; and then the eldeſt ſon entered 
for a forfeiture, on the Stat. 11 H. 7, cap. 20. and it was 
adjudged a forfeiture, by reaſon the wife having two titles, 
one as tenant in tail, the other as tenant for life, by her 
entry ſhe is remitted to her eſtate for life, ſo that the feoff- 

ment made by her is a forfeiture of her eſtate. Sid. 63. 

3 Nel/ Abr loo. RE 5 : | 

If land be given to a woman 7# fail, the retnainder to 
another and a third in tail, remainder to a fourth in fee; 
the feme takes huſband, and he difcontinues the lands in 
fee, and after an eſtate is made to the huſband and wife 
for their lives, or other eſtate : This is a remizter to all in 
remainder, and if ſhe die without iſſue, they may enter; 


and ſo it is of them who have the reverſion after ſuch en- 


tails, Lit. Sect. 673. : = 
Where a perſon lets land for term of life to another, 
who granteth it away in fee; if the alienee make an eſtate 
to the leſſor, it will be a remitter to him, becauſe his entry 
is lawful. Bid. 694. | 5 
If one be diſſeiſed, and the diſſeiſor makes a feoffment 
to the diſſeiſee; in this caſe the diſſeiſee may be remitted 
to his elder title, or he may chooſe to take by the feoff- 
ment; and if it be with warranty, he may if he will make 
uſe of the warranty. 1 H. 7. 20. 3 Shep. Abr. 237. 
Tenant in tail hath two ſons, and leaſes the land in- 
tailed to his elder ſon for life, remainder to his youngeſt 
ſon; it is no remitter to the eldeſt; But if he die without 
iſſue of his body, the youngeſt ſon ſhall be remilzed, Lit. 
682. FOIA | 45:90 
If tenant in tail make a feoffment to the uſe of himſelf 
ang his heirs, he ſhall not be remitted; but his iſſue ſhall. 
3 Nelf. 100. On remitter of iſſue in tail, leaſes and other | 
charges on the lands are avoided. _ Lite. 659. 660. ; 
For more learning on this ſubjec, /ee 18 Vin. Abr. zi. 
Remitter, and Black, Com. 3 V. 19, 189. ; 
Bemittitur, The entry in B. R. on a writ of 'error 
abating in the Exchequer chamber, Cc. is called by this 
name. See Error. 
Removal of Poor, See Sertlement of the Poor. 
Beinover, Is where a ſuit or cauſe is removed out of 
one court into another; and for this there are divers writs 


ing it back into the ſame court, out of which it was called 
and ſent for. Marſß 106. See Habeas Corpus, © 
Renant, Or rather reniant, i. e. negans, from the Fr: 
renier negare, to deny or refuſe, ' 32 H. 8. cap. 2. 
Bender, (Fr. rendre viz. reddere) Signifies to yield, 
give again; Or return. phe ens iv 
"This word is uied in levying a fine, which is either 


double, when it contains a grant and render back again of 
the land, Sc. to the cogniſor. Mt, Sjmb. CET” 

And there ate certain things in a manor which lie in 
prender, that is, which may be taken by the lord or his 
officers when they happen, without any offer made by the 
tenant, ſuch as eſcheats, &fc, and certain which lie in 
render, i. e. muſt be r?ndered or anſwered by the tenant, 
as rents, heriots, and other ſervices : Alſo folne ſervices 
conſiſt in /ei/ance; and ſome in render. Welt, Sy mb. par, 
JJ ß 

Benovant, (from renovo) To renew or make again: 
A parſon ſued one for tithes, to be paid of things reno- 
vant, &c. Cro. Jac. 430: 95 5 | 

Rent, (redaitus in Latin, from redeundo, becauſe, as 
Fleta tells us, Retroit & quotannis redit. Lib, $6: 14-1 
Signifies with us a /um of money, or other conſideration 
ISSUING YEARLY of of land or tettemetits, Plowden 
132, 138, 141. | 


1. Of the ſeveral forts of rent, 

2. Statutes concerning rent. 

3. Of recovering and demaniding rent, and in avhat caſes 
a demand is neceſſary. | — 

4. Of the time of demanding tent, and the plate whert 
tht demand is to be made. Oo 


1. Of the ſeveral forts of rent. 


There are three ſeveral ſorts, wiz. rent-Jervice; rents 
charge and rent-ſech, | K 
Kenteſer vice is, where a man holds his lands of his lord 
by fealty and certain rent, or by fealty- ſervice, and cer 
tain rent. Litt. lib. 2, cap, 12. Or that which a man 
making a leaſe to another for term of years, reſerveth 
yearly to be paid him for them. In the terms of the law; 
this reaſon is given for it, becauſe it is at his pleaſure 
either to diſtrain, or bring an action of debt. 

Rent-charge is, where man makes over his eſtate to 
another, by deed indented, either in fee, or fee- teil, or 
for term of life, yet r2/erives to himſelf, by the ſame in- 
denture, a ſum of money yearly to be paid to him, with clauſe 
of difireſs for non-payment. See Littleton ubi ſupra. 
Rent-Jeck, otherwiſe a dry rent, is that, which a man; 
making over his eſtate by deed indented, reſerveth yearly 
to be paid him, vithour clauſe of difire/s mentioned in the 
indenture. Lit, ibid. See the difference between a rent 
and an annuity in Doctor and Student, and Coabell. 
Littleton deſcribes a rent-ſervice to be where the tenant 
holdeth land of his lord by fealty and certain rent, or by 
other ſervices and certain rent, Lite. Sea. 213, 
The ſervices are of two ſorts, either exprefled in the 
leaſe or contract, or raiſed by implication bf law. When 
the ſervices ate expreſſed in the contract, the guantum 
muſt be either certainly mentioned, or be ſuch as by re- 
ference to ſomething elſe may be reduced to a certainty; 
for if the leſſor's demands be uncertain, it is impoſſible 
to give him an adequate ſatisfaction or compenſation for 


| them, as the jury cannot determine what injury he has 


ſuſtained, Co. Lit. 96. 4. Stil. 397. 2 Lad. Raym. 
1160. 5 5 
The ſervices implied are ſuch as the law obliges the 
tenant to perform when there are none contracted for in 
the grant; and theſe are more or leſs according to the 
duration of the gift; as at Common law, before the ſta- 
tute Quia emptores terrarum, if the tenant made a feoff- 
ment in fee without any reſervation of ſervices, the feof- 
fee held by the ſame ſervices by which the feoffor held 
over; becauſe the ſervices being an incumbrance on the 
land, which the tenant could not diſcharge without his 
lord's conſent, muſt follow the land into whoſe hands forver 
it comes, Co, Lit, 22, 23. _ | 


and means. 11 Rep, 41. Remanding of a cauſe, is ſend- | 


| Where 
3 


ſingle, where nothing is rendered back by the cogniſee; of 


Where a man ſeiſed of lands grants by deed poll or 
indenture a yearly rent, to be bing out the ſame land, 
to'another in fee, in tail, for life or years, with a clauſe 
of diſtreſs; this is a rent-charge, becauſe the lands are 
CHARGED WITH A DISTRESS by the EXPRESS grant or 
provifian of the parties, which otherwiſe it would not be. 

So if a man make a feoffment in ſee, reſerving rent, 
and if the rent be behind, that it ſhall be lawful tor him 
to diſtrain, this is a rent-charge, the word re/erwing 
amounting to a grant from the feoffee. Lit. /e&, 217. 
Co. Lit. 170. a. Plow. 134. | 

A rent granted for equality of partition by coparceners 
to another is a rent-charge, and difirainable of common 
right without clauſe of diftreſs ; and altho' there be no te- 
nure of the filter who grants it; for as the law for the 
conveniency of coparceners allows of ſuch grants, it muſt 

| conſequently give a remedy to the grantee. for recovery 
of it. Lit. ſe. 252. 262 407 e 1% 

A rent-ſeck is fo called, becauſe it is unprofitable to the 
grantee, as, before ſeiſin had, he can have no remedy for 
recovery of it; as where a man ſeiſed in fee grants a rent in 
fee for life or years, or where a man makes a feoffment in 
fee or for life, remainder in fee, reſerving rent without 
any clauſe of difire/s, theſe are rents-ſeck ; for which, by 
the policy of the ancient law, there was no remedy, as there 
was no tenure between the grantor and grantee, or feof 
for and feoffee, conſequently no 
fee. 215, 218, Cro, Car. 5 20. Kelw, 104. Cro. Eliz. 
656. | 3 

And it hath been ruled in equity, that where an an- 
nuity was deviſed by will to 4. and the land ſubje& to the 
annuity to 2, that B. ſhould give ſeiſin of the rent-ſeck 
to A. that he might have remedy for recovery of it at 
Common law, it being the briginal inttotion of the gift, 
that the deviſee ſhould have ſome benefit from it, Moor 
626, 3 Chan. Ca. 92. | 1 3 

So when a bill was brought for 34. for arent of 57. 
arrear for twelve years, the equity of the bill being that 
the deeds by which the rent was created were loſt, con- 
ſequently no remedy for the rent at law ; and the court, 

on plaintiff*s proving conſtant payment till the laſt twelve 
years, decreed defendant to pay the arrears and growing 
rent; for ſince by payment it was evident plaintiff had a 


right to the rent, and that he could not without his deeds 
make a title at law, therefore the court decreed defendant | 


to pay the rent, and ſo ſubjected his perſon, which poſſibly 
might not have been liable by the deed which created the 
rent. 1 Chan, Ca. 120. But ſee Stat. 4 Geo. 2. c. 28. 
in the next diviſion of this title. : 


” NYT WITTE 


2. Statutes concerning rent. 


Stat. 32 Hen. 8. c. 37. ſee. 1. The executors or admi- | 
niſtrators of tenants in fte: fimple, tenants in fre- tail, and 
tenants for term of life, of rent ſervices, rent · charges, 

rent-ſecks, and fee-farms, unto whom any ſuch rent or 
fee-farm be due, ſhall have a afion of debt for ſuch ar- 
Tears againſt the tenants who ought to have paid in the 


ealty could be due. Lit. 


| leaſe, entry and ouſter, it ſhall appear that half a year's 
rent was due before declaration ſerved, and no ſuficient 


life-time of their teſtator, or againſt their. executors and 
adminifirators, and diftrain for the arrears on the land 
charged with the payment, ſo long as the lands continue 
in the ſeiſin or poſſeſſion, of the fenant in demean, who 
ought to have paid the rent or fee-farm, or in the ſeiſin 
or poſſeſſion of any other perſon claiming on/y from the 
ſame tenant by purchaſe, gift or deſcent, in like manner 
as their teſtator might have done. | 8 

Sec. 2. This act ſhall not extend to any manor in Wales, 
whereof the inhabitants have uſed to pay to every lord at 
his firſt entry, any ſum of money for diſcharge of all du- 
ties and penalties wherewith the inhabitants were charge - 
able to any of the lord's anceſtors.  _ 

Sec. 3. If any man have, in right of his wife, any eſtate 
in rents or fee-farms, and the ſame be unpaid in the wife's 
life; the huſband after death of his wife, his executors 
and adminiſtrators, ſhall have action of debt for the ar- 
rears, or may diſtrain, | 

Se, 4» 


— —E———— . — 


—— > 


— 


- 


fany have any rents or fee-farms for term of 
life of any other perſon, and the rent, &c. be unpaid in 
the life of ſuch perſon, and after the ſaid perſon doth die; 


— 


| impounding and ſelling the ſame, in caſes of — 


reſtored to the poſſelſion until they ſhall make up the de 


ſhall ceaſe, 


4 


/ 
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he to whom the rent or fee-farm is due, his executors and 
adminiſtrators, ſhall have an action of debt, or diſtrain 
for the ſame, - 3 | : 

Stat. 8 Ann. cap. 14. ſe#. 1. On any execution arrears 
of rent, not exceeding one year, to be paid, which the 
ſheriff is to levy and pay to plaintiff, as well as the exe. 
cution money, the plaintiff paying the landlord. ; 

. Landlord dead, and after execution executed; admini 
ſtration is granted to 4. he is not intitled to à year's rele 
1 Strange 97. . | ; 

The adminiſtrator of the landlord may have 
againſt the officer for taking the goods in execu 
removing them from the premiſſes before the landlord was 
paid a year's rent. 1 Strange 212. 

On motion on behalf of the landlord, the ſheriff wa, 
ordered to pay him his year's rent without deductir 
poundage, 1 Strange 643. | | 6 

This ſtatute extends to the immediate landlord, and not 
to the ground landlord. 2 Strange 787. After the land. 
lord had been paid a year's rent on one execution, an- 
other execution came in, and he moved to be paid another 
year's rent on the laſt execution, but was denied; for th» 
intent of the ad was only to conlinue a lien as to on- year, 
and to puniſh him for his /aches, if he lets more run in 
arrear. 2 Strange 1024. 8 

Seck. 4. It ſhall be lawful for any perſon, having rent 
due on any leaſe for life, to bring an action for ſuch ar- 
rears, as on a leaſe for years. | 
Seck. 5. All diſtreſſes hereby impowered to be made, 
ſhall be liable to ſuch ſales, and in ſuch manner, as by 2 | 
Will. & Mar. flat. 1. cap. 5. 

Se, 6. It ſhall be lawful for any perſon having rent 
due on any leaſe for life, years, or at will, determined, to 
diſtrain for ſuch arrears, after determination of the leaſes, 

Se#, 7. Provided, That ſuch diſtreſs be made within fix 
calendar months after the determination of ſuch liaſe, and 
during the continuance of ſuch landlord's title, and dur- 
ing the poſſeſſion of the tenant from whom ſuch arrea 
became due. 3 

Stat. 4 Geo. 2. cap. 28. ſeck. 1. In caſe any tenant for 
life or years, or other perſon who ſhall come into poſſeſ- 
ſion of any lands, &c. under or by colluſion of ſuch te- 
nant, WILFULLY hold over after the determination of 
ſuch term, and after demand mad: in writing, for deliver- 
ing poſſeſſion, ſuch perſon holding over ſhall pay pour 
the yearly value of the lands, c. fo detained, 

Sec. 2. In all caſes between landlord and tenant, on 
half a year's rent in arrear, the landlord having a right by 
law to re-enter for non-payment, may, without any for- 
mal demand or re-entry, ſerve a declaration in ejetiment ; 
and in caſe of judgment, or nonſuit for hot confeſſing 


an action 
tion, and 


diſtreſ. to be Found, and that the leſſor in ejectment had 
power to re- enter; the leſſor in ejeAment ſhall recover 
zudgment and execution, not to bar the right of any mort- 
gagee of ſuch leaſe, who ſhall nor! be in poſſeſſion, fo as 
ſuch mortgagee, within {ix calendar months after execu- 
tion executed, pay all rent in arrear, and coſts and da- 
mages, and perform all covenants and agreements on the 
part of the firſt leſſee. 8 „ 
Sc. 3. Leſſees c. filing a bill in equity ſhall not have 
an injunction againſt proceedings at law, unleſs tizy ſhall, 
within forty days after anſwer filed, bring into court ſuch | 
money as the leſſors in their anſwer ſhall ſwear to be in 
arrear, over and above all juſt allowances, and coſts wor 
there to remain till the hearing of the cauſe, or to be . 
to the leſſors on good ſecurity, ſubject to the decree of the 
court; and in caſe ſuch bill ſhall be duly filed, and cis 
cution executed, the leſſors ſhall be accountable for only 
fo much as they ſhall really make of the premiſes from 7s 
time of their re-entry, aud if the ſame ſha!l happen te - 
leſs than the uſual rent reſerved, the leſſees ſhall not 


. 


ficiency to the leſſors. 7 pay 
See. 4. If tenant at any time before trial tender Ae 
into court all arrears with coſts, proceedings on eſe 


x | ; nd 
* $28. 5. All perſons have like remedy by diftreſs, -_ 


«= E 


on leaſe, 
By 11 Geo. 2. c. 19. %. 10. It ſhall be lawful for any 


erſon lawfully taking any diſtreſs for rent to impound or ſe- 
cure the diſtreſs on ſuch part of the premiſſes chargeable with 
the rent as ſhall be moſt convenient, and to appraiſe, ſell 
and diſpoſe of the ſame on the premiſſes, as any perſon 
may now dooff the premiſſes, by virtue of 2 Will. & Ma. 
flat. 1. cap. 5. Or of 4 Geo. 2. cap. 28, 

$28. 14. It ſhall be lawful for the landlord, where the 
agreement is not by deed, to recover a reaſonable ſatis- 
faction for the tenements occupied by defendants, in an 
afion on the caſe for the uſe and occupation of what was 
held ; and if in evidence on the trial any parol demiſe, or 
agreement not by deed, whereon a certain rent was re- 
ſerved, ſhall appear, plaintiff may make uſe thereof as an 
evidence of the quantum of the damages, 


day, on which any rent was reſerved on any demiſe which 
determined on the death of ſuch tenant for life, the exe- 
cutors or adminiltrators of ſuch tenant ſor life miy in an 
action on the caſe recover of the under-tenants, if ſuch 
tenant for life die on the day on which the ſame was made 
payable, the whole, or if before ſuch a day, then a pro- 
ortion, of ſuch rent, according to the time ſuch tenant 


which the rent was growing due, making all juſt al- 
lowances. | | 
Sed. 16. If any tenant holding tenements at a rack- 
rent, or where the rent reſerved be full three fourths of 
the yearly value of the premiſſes, who ſhall be in arrear 
for one year's rent, deſert the premiſes, and leave the 
ſame uncultivated or unoccupied, / as no ſufficient diftreſs 
can be had to countervail the arrears; it ſhall be lawful 
for two juſtices of peace (Having no intereſt in the premiſes) 
to go upon and view the ſame, and to affix on the moſt no- 
torious part notice in writing, what day (at the diſtance of 
fourteen days at leaſt) they will return to take a ſecond 
view; and if on ſuch ſecond view the tenant, or ſome 
perſon on his behalf, ſhall act appear and pay the rent in 
arrear, or there ſhall not be ſuffictent diſtreſs on the 
premiſſes, the juſtices may put the landlord in poſſeſſion, 
and the leaſe to ſuch tenants, as to any demiſe therein 
contained only, ſhall become void. > 
Seck. 18. In caſe any tenant give notice of his intention 
to quit, and ſhall not accordingly deliver up the poſſeſ- 
fion at the time in ſuch notice contained, the tenant, his 
executors or adminiſtrators, ſhall pay to the ras r dou- 
ble the rent which he ſhould otherwiſe have paid, 

Sec. 21. In actions of treſpaſs, or on the caſe, brought 
apainſt perſons intitled to rents or ſervices, their bailiffs or 
receivers, or other perſons, relating to an entry on the 
premiſſes chargeable with ſuch rents or ſervices, or to any 
diſtreſs or ſeizure, ſale or diſpoſal, of any goods there- 
upon, it ſhall be lawful for defendants to plead the gene- 
ral iſſue; and in caſe plaintiffs become nonſuit, &c. de- 
| fendant ſhall recover double coſts. 


prejudiced by payment of rent to a grantor before notice 
of the grant, And by ſtat. 20 Geo, 2. c. 52. /ed. 42. 
Arrears of rent due from farmers of revenue are excepted 
out of the general pardon, | 


3. Of recovering and demanding rent, and in what caſes a 
demand is neceſſary. 


Here the material difference is between a remedy by 
re-entry, and a remedy by diſtreſs, for non-payment of 
the rent; for where the remedy is by way of re-entry for 
non-payment, there muſt be an actual demand made previous 
ty the entry, otherwiſe it is tortious; becauſe ſuch condi- 
tion of re-entry is in derogation of the grant, and the 
eſtate at law being once defeated 1s not to be reſtored by 
any ſubſequent payment; and zt is preſumed that the tenant 
ig there reſiding on the premiſſes in order to pay the rent for 
preſervation of his gate, unleſs the contrary appears by 
the leſſor's being there to demand it; therefore unleſs 
there be a demand made, and the tenant thereby, con- 
trary tothe preſumption, appears not to be on the land 
ready to Pay the rent, the law will not give the leſſor the 


rents of aſſize, and chief rents, as in caſe of rent reſerved 


S282. 15, Where any tenant for life dies before or on the 


for life lived of the laſt year, or quarter or other time, in 


By Stat 4 Ann. c. 16. eZ. 10. Tenants ſhall not be 


R B N 


benefit of re- entry, to deſeat the tenant's eſtate, 4vithout 
a wilful default in bim; Which cannot appear without a 
demand hath been actually made on the land. Co. Lit. 
201. 6. Hob. 207. 331. 5 Co. 56. Dy. 5 1. Plowd. 70, 
7 Co. 56, Yaugh. 32. (This was at Common law, 
but now ſee Supra, the Stat. 4 Geo 2. c. 28. /. 2.) 
So if there had been a amine pœnæ given to leſſor for 
non-payment, the leſſor muſt demand the rent before he 


can be intitled to the penalty. Hut. 114. Hob. 207, 


331. 7 G. 6. 
But where the remedy for recovery of rent is by dif. 
treſs, there needs 20 demand previous to the diftreſs ; 


though the deed ſays, that if the rent be behind, being 


lawfully demanded, that the leſſor may diſtrain, but the 
leffor, notaviihſtanding ſuch clauſe, may dijirain wh enthe rent 
becomes due. So it is, if a rent-charge be granted to 4. 
and if it be behind, being lawfully demanded, that then 
A. ſhall diſtrain; he may diſtrain without any previous de- 
mand, becauſe this remedy :s not in deſtruction of the 


eſtate, for 1h diſtreſs is only a pledge for payment of it, and 


taking of difireſs is a legal demand of the tenan! to pay ihe 


rent, which was all that was required by the deed; and 


the tenant is not injured by the taking of the diſtreſs, be- 
cauſe on tender of the rent the pledges are immediately to be 
refiored, or a writ of detinue leis after the quantum of the 
rent has been ſettled in a replevin; whereas in the caſe of 
re-entry or of the penalty, the tenant is really injured 
either by loſs of his eſtate, or the payment of a greater 
ſum than the rent, which cannot he reſtored on payment 
of the rent; therefore he ſhall not be puniſhed in ſuch caſes 
without a wilful default in him, which cannot otherwiſe 
appear than by the proof of a demand, which was not 
anſwered by the tenant. Heb, 207. Hut. 13, 23. Moor 


883. 2 Kol. Abr. 426: , 


But this general diſtinction muſt be underſtood with 
theſe reſtrictions 

That if the King makes a leaſe, reſerving rent with a 
clauſe of - entry for non-payment, he is not obliged to 
make any demand previous to his re-entry, but the tenant 
is obliged to pay his rent for the preſervation of his eſtate, 
becauſe it is beneath the King to attend his ſubjef to demand 


bis rent. 4 Co. 73. 5 Co. 56. Latch 28. Moor 152, 


Dyer 87, 88, | 

But this exception is not to be extended to the dutchy 
lands though they be in the hands of the King, for the 
King muſt make a demand before he can re-enter into ſuch 
lands; but this is by the 1 H. 4. which provides, that, 
when the dutchy lands come to the King, they thall not 
be under ſuch government and regulations as the de- 
meſnes and poſſeſſions belonging to the crown. Moor 
149, 160. : 

So if a prebend make a leaſe, rendering rent, and if 
the rent be arrear and demanded, that it ſhall be lawful 
for the prebend to re-enter; if the reverſion in this caſe 
comes to the King, the King muſt in this caſe demand 
the rent, though he ſhall be by his prerogative excuſed of 
an implied demand; for the implied demand is the ad of 
the law, the other, the expreſs agreement of the parties, 
which the King's prerogative ſhall not defeat; theretore 
in caſe of the King, if he makes a leaſe, reſerving rent, 
with a proviſo, that if the rent be in arrear for ſuch a 
time (being lawfully demanded, or demanded in due 
form) that then the leaſe ſhall be void ; it ſeems that not 
only the patentee of the reverſion in this caſe, but alſo 
the King himſelf, whilſt he continues the reverſion in his 
own. hands, ic obliged to make an actual demand by rea- 
ſon of the expreſs agreement for that purpoſe, Dyer 87, 
210. | 

But if the King, in caſes where he need not make a 
demand, afſigns over the reverſion, the patentee cannot 
enter for non-payment, without a previous demand, be- 
cauſe the privilege is inſeparably annexed to the perſon of the 
King. 4 Co. 73. Moor 404. Cro. Eliz. 462. Dyer 
87. 

eG exception is, where the rent is payable at a 
place off the land, with a clauſe that if the rent be behind, 
being lawfully demanded at the place of the land, or where 
the clauſe is, chat if the rent be behind, being lawfully 
demanded of the perſon who is to pay it, that then he 
may diſtrain; in theſe caſes, tho' the remedy be by dii- 
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treſs only, yet be grantee cannot diſtrain without a previous 
demand : becauſe here the diſtreſs and demand being not 
complicate, but different acts, to be performed at different 
places and times, the demand muſt be previous to the di/- 
treſs ; for difireſs is an ad of grace, not of common right, 
and therefore mult be uſed in the manner that it is given. 
Hob, 208. 2 Raul. Abr. 426. Moor 883. Brownl. 171. 
and vid, Hutt. 23. cont”. 

But where the clauſe is no more than that if the rent 
be behind, being lawfully demanded, {without ſaying at 
any place off the land, or of the perſon of the grantor) 


that then the grantee may diſtrain, there needs no actual 


demand, becauſe here the diftireſs and demand is but one 
complicate ad, the one included in the other, and all 
done at one time and place, wiz. on the land; for 42 
diſgreſs is in itſelf a lawful demand, therefore needs no 
actual demand previous to it; becauſe all that was re- 
quired by the deed was a lawful demand, winch the diſ- 
treſs in its own nature is. 2 Ro. Abr. 426. Hob. 208. 
and ſee Dyer 348. 

And there ſeems to have been formerly another excep- 
tion admitted, that where the remedy was by way of 
entry for non-payment, that yet there needed no demand, 


if the rent were made payable at any place off the land; | 


becauſe they looked on the money payable off the land 
to be in nature of a ſum in gro/s, which the tenant had 
at his own peril undertaken to pay; but this opinion has 
been intirely exploded, for THE PLACE OF PAYMENT 
DOES NOT CHANGE THE NATURE OF THE SERVICE, 
but it remains in its nature a rent, as much as if it had 
been made payable on the land; therefore the preſump- 
tion is, that the tenant was there to pay it, unleſs it be 
overthrown by the proof of a demand, and without ſuch 
demand, and a neglect or refuſal, there is no injury to the 
leſſor, conſequently the eſtate oi the leſſee ought not to be 
defeated. Plow. 70, 4 Co. 73. Moor 408, 598. Cre. 


Eliz. 415, 435, 536. But wide ſupra 4 Geo. 2. c. 28. 


Je 2. | 

But when the power of re-entry is given to the leſſor 
for non-payment, without any further demand, there it 
ſeems that the lefſie has underiaken to pay it, whether it be 
demanded or not; and there can be no preſumption in his 
favour in this caſe; becauſe, by diſpenſing with the de- 
mand, he has put himſelf under the neceſſity of making 


an actual proof that he was ready to tender and pay the 


rent. Dyer 68. 

There is another exception when the remedy is by diſ- 
treſs, and that is, when the tenant was ready on the land 
to paythe rent at theday, and made a tenderof it; there 
it ſeems there muſt be a demand previous to the diſtreſs, 
becauſe, where the tenant has ſhewn himſelf ready on the 
day by the tender, he has done all that in reaſon can be re- 
quired of him; for it would put the tenant to endleſs 
trouble to oblige him every day to make a tender; it be- 
ing altogether uncertain when the leſſor will come for 
his rent, when he has omitted to receive it the day he ap- 
pointed by the leaſe for payment and receipt ; wherefore 
as the leſſee mult expect the leſſor, and be ready to pay it 
at the day appointed, or elſe the leſſor may diſtrain for it 
without any demand; ſo where the leſſor has lapſed the day 
of payment, and was not on the land to receive it, he muſt 
give the trnant notice to pay it before be can diftrain; for 
the tenant ſhall be put to no trouble where it appears that 
he has omitted nothing on his part. Hob. 207. 2 Kol. 
Abr. 427. 

And where the tender was made by tenant on the land 
at the day, there a demand on the land is ſufficient to 
Juſtify a diſtreſs after the day; becauſe the demand in 
ſach caſe is of equal . notoriety with the tender, and by 
parity of reaſon he tenant ought to take notice of ſuch de- 
mand, as well as the leſſor of the tender on the land. 
Hob 207. 

But if the tenant had tendred the rent on the day to the 
perſon of the leſſor, and he refuſed it, it ſeems by the 
better opinion, that the leſſor cannot diſtrain for that 
rent, without a demand of the per ſon of the tenant ; be- 
cauſe the demand ought to be equally notorious to the tenant, as 
the tender was to the lefſor. Hob. 207. 2 Rol. Abr. 427. 

So if the ſervices by which the tenant holds be per- 
ſonal, as homage, fealty, Cc. the demand mull be of the 


71, 72. Butire hee 4 Ge. 2. e. 23. + 2. 


ſola fuerit, this is a word of limitation which determines 


a demand, is /uch a convenient time before the fan ſetting 0 


PERSON of the tenant, becauſe this ſervice is only +. 
formable by the very perion of the tenant; hes * 
demand, where he is not, would be improper. Hur. © y 
Hob, 207. | 8 
Again, if the rent be ſeck, and the tenant be ready 3. 
the /aft inſtant of the day of payment to pay the x 4 
and the grantor is not here to receive it, he muſt "ay 
wards demand it of the perſon of the tenant on the la i 
before he can have his aſſiſe; becauſe the tenant 58 
tender at the day, has done all that aua, required on bis art: 
and if the grantee might have his aſſile, after ſuch =” 
on the day, without a demand of the perſon, the . 
might be made a diſſeiſor, and damages ſor the diſſeiſn 
laid on him without any wilful default in him; by: A 
the caſe of a rent-charge, after ſuch tender of the <a 
on the land, the grantee may afterwards demand the rent 
on the land, becauſe he has his remedy by diſtreſs, which 
is no more than à pledge for the rent; and this being to 
be found and taken on the land, the grantee need oal 
demand his rent where he can find his remedy, which is 
on the land; but in this caſe if the grantee cannot find the 
tenant on the land to demand the rent, he may, on the 
next feaſt on which the rent is payable, demand all the 
arrears on the land; and if the tenant is not there to pa 
it, he has failed of his duty, and is guilty of a wilful de. 
fault, which amounts to a denial]; and that denial bein 
a diſſeiſin of the rent, the grantee may have his aflife * 
by that mall recover the arrears. Cro. Car, 508. 7 Co 
57. Hob. 207. 2 Rol. Abr. 427. ; 

But if there has been neither a tender of the rent, nor 
a demand of the grantee on the day, there the grantee 
may afterwards demand the rent on the land; becauſe the 
tenant having omitted to do his duty by a tender on the 
day, he is ſtill obliged ro anſwer the legal demands of the 
grantee, which is well made on the land, becauſe 7 
rent iſſues thereout 5; for where there is no tender on the 
day of payment, the rent 1s due and payable every day 
afterwards; therefore a demand in the ſame manner as 
the law requires is ſutiicient ; conſequently the non-payment, 
afier a demand on the land, is a denial and diſſtiſin, for 
which the grantee may have his aſſiſe. Lit. ſedt. 233. 7 
Co. 57. 2 Rol. Abr. 427. 

If a leaſe be made reſerving rent, and a bond piven for 
performance of eovenants and payment of the rent, the 
lefſor may ſue the bond without demanding the rent, 
Cro. Eliz. 332. Cro. Car. 76. Hob. 8. 

If there be ſeveral things demiſed in one leaſe, with 
ſeveral reſervations, with a clauſe, that, if the ſeveral 
yearly rents reſerved be behind or unpaid in part, or in 
all, by the ſpace of one month after any of the days on 
which the ſame ought to be paid, that then it ſhall be 
lawful for the leſſor, into ſuch of the premiſſes, where- 
upon ſuch rents being behind is or are reſerved, to re- 
enter; the/e are inthe nature of diſlincb demiſes, and ſeveral 
reſervations; conſequently there muſt be diſtin demands 
on each demiſe to defeat the whole eitate demiſed. Yaugs, 


by the 


Allo as to the neceſſity of a demand of the rent, there 
is a difference between a condition and a limitation; for 
inſtance, if tenant for life (as the caſe was by marriage 
ſettlement with power to make leaſes for twenty-one years, 
ſo long as the leſſee, his executors or aſſigns ſhall duly 
pay the rent reſerved) makes a leaſe purſuant to the 
power; the tenant is at his peril obiiged to pay the rent with- 
out any demand of the lefſor ; becauſe the citate is limited 
to continue only /e long as the rent is paid; therefore for 
non-performance according to the limitation, the eſtate 
muſt determine; as if an eltate be made to a woman dn 


her eſtate on marriage Laugh 31, 32. Vide Hob. 33. 
2 Rol. Abr. 429, 2 Mod. 204. 3 Co. 64. See Dyer 87, 
88. Ney 145. And the Star, 4 Geo. 2. c. 28, Jupr« 


4. Of the time of demanding rent, and the place au bert ili 
demand is to be maat, 


The time for payment of rent, and conſequently for 


the laſt day, as will be ſufficient to have 1h2 monty counted 
but if the tenant meet the leſſor on the land at any * 


REN 


of the laſt day of payment, and tenders the rent, that is 
Sufficient tender, becauſe the money is to be paid inde- 


finitely on that day, therefore a tender on the day is ſuf- 


ficient. Co. Lit. 202. a. Dail, 44. Sav. 253. 4 Leon. 
171. 1 Saund. 287. 

If a leaſe is made, rendring rent at Michaelmas between 
the hours of one and five in the afternoon, with a clauſe 
of re-entry, and the leſſor comes at the day about two in 
the afternoon, and continues to five, this is ſufficient, 
Cro. Eliz. 15. The demand may be by attorney. 4 
Leon. 479. But the power mußt be ſpecial, for ſuch land 
and of fuch tenant. Yelv. 37. I Prownl. 138. De- 
mand muſt be proved by witneſſes, Dyer 68. 
made of the preciſe ſum due. 1 Leon. 305, Sav. 121. 
Ko. $07 | 

If a leaſe be made, reſerving rent, on condition that 

if the rent be behind at the day, and ten days after, (be- 
ing in the mean time demanded) and no diſtreſs to be 
found upon the land, that the leſſor may re-enter; if the 
rent be behind at the day, and ten days after, and a ſuf- 
ficient diſtreſs be on the land till the afternoon of the tenth 
day, and then the leſſee takes away his cattle, and the 
lefſor demands the rent at the laſt hour of the day, and 
the leſſee does not pay it, and there is not any diſtreſs on 
the land; yet the leſſor cannot enter, becauſe he made no 
demand in the mean time between the day of payment and 
the ten days, which by the clauſe he was obliged to do. 
Cro. Eliz. 63. But ſee 4 Geo. 2. c. 28, Supra. 
As to the place of demanding rent, we muſt obſerve 
the difference between a remedy by re-enty and diſtreſs; 
for when the rent is reſerved, on condition that if it be 
behind, that the leſſor may re-enter, in ſuck caſe the de- 
mand muſt be upon THE MOST NOTORIOUS PLACE on the 
land; therefore if there be a houſe on the land, the de- 
mand [muſt be at the fore-door thereof, becauſe the 
tenant is preſumed to be zhere reſiding, and the demand 
being required to give notice to the tenant that he may 
not be turned out of poſſeſſion without a wilful default, 
ſach demand ought to be in the place where the end and 
intention will be beſt anſwered, Co. Lit. 153, 201. 2 
Rol. Abr. 428. 

And it ſeems the better opinion, that z? zs not necefſary to 
enter the houſe, though the doors be open, becauſe that is 
a place appropriated for the peculiar uſe of the inhabitant, 
into which no perſon is permitted to enter without his 
permiſſion, and it is reaſonable that the leſſor ſhall go no 
further to demand his rent, than the tenant ſhould be 
obliged to go, when he is bound to tender it; and a 
tender by the tenant AT THE DOOR of the houſe of the leſſor 
10 Sufficient, though it be open, without entering ; therefore, 
by parity of reaſon, a demand by the leſſor at the door 
of the tenant, without entering, is ſufficient, Dale. 59. 
Co. Lit. 201. 1 And. 27. 3 Leon. 4. and fee Cro. 
Eliz. 15, 


But when the demand is only in order for a diftreſs, 


there it is ſufficient, it it be make on any notorious part 
of the land, becauſe his is only to intitle him to his RE- 
MEDY for his rent; therefore the whole land being equally 
debtor, and chargeable with the rent, a demand on 1t, 
3 going to any particular part of it, is ſufficient. Ce. 
11. 153. | 
es bot caſes, on this ſubject, Co. Lit, 202. Benadl. 


59. Cre. Elix. 324. Cro. Car. 507, 521. Co. Lit. 153. 


Co. Lit. 201. 4 Co. 73. Cro. Eliz. 462. Mo. 404. 
Dyer 37. 2 Rol. Abr. 428, Dyer 229. But this learn- 
ing is, in general, rather uſeleſs, ſince the ſtat. 4 Geo. 2. 
c. 28. Vide an abſtract of the 2d ſection under 2% 24 
aivifion of this title. 

For more learning on this ſubject, ee 4 New Abr. and 
18 Vin. Abr. fit. Rent. and Black. Com. 2 V. 41, 42, 
57, 299. 3 V. 6, 206, 230, 231. 4 V. 434- 1 

Rental, A roll wherein the rents of a manor are writ- 
ten and ſet down, by which the lord's bailiff collects the 
ſame: It contains the lands and tenements let to each 
tenant, and the names of the tenants, the ſeveral rents 
ariſing, and for what time, uſually a year. Compl. Court 
Keep. 475. | 

Bents of Aſſiſe, The certain rents of freeholders, and 


Mult be 


| 


ancient copyholders, ſo called, becauſe they were ed, 


1 


and different from others which were uncertain, paid in 
corn, &c. 2 Jas. 19. 

Bents reſolute, C Readitus reſoluti) Are accounted 
among the fee- farm rents, to be fold by 22 Car. 2. c. 6. 


and are ſuch rents or tenths as were anciently payable to 


the crown, from the lands of abbies and religious houſes; 
and after their diſſolution, notwithſtanding the lands were 
demiſed to others, yet the rents were ſtill reſerved, and 
made payable again to the crown, Coavell. 

Re parations. A tenant for life or years may cut down 
timber-trees to make reparations, although he be not com- 
pelled thereto; as where a houſe is ruinous at the time 
of the leaſe made, and the leſſee ſuffers it to fall, he is 
not bound to rebuild it, and yet if he fell timber for re- 
parations, he may juſtify the ſame, Co. Lit. 54. 

Leſſee covenants, That from and 3fter the amendmeut 
and reparation of the houſes by the leſſor, he at his own 
charges will keep and leave them in repair: In this caſe 
the leſſee is not obliged to do it, unleſs the leſſor firſt 
make good the reparations: And if it be well repaired at 
firſt, when the leaſe began, and after happen to decay ; 
the leſſor muf? firſt repair, before the leſſee is bound to 
keep it ſo. Cro. Fac. 645, See allo 2 Leon, c. 72. See 
Leaſe, Covenant, and Waſte, | 

Beparatione facienda, Is a writ which lies in many 
caſes; one whereof is where there are tenants in common 
or jointenants of a houſe, c. which is fallen to decay, 
and one is willing to repair it, but the others are not: In 
this caſe the party willing to repair the ſame, ſhall have 
this writ againſt the others. F. N. B. 127. TY 

And if a man have a houſe adjoining to my houſe, and 
he ſaffet his houſe to lie in decay to the atinoyance of my 


houſe, I may have a writ againſt him to repair his houſe. 


So if a perſon have a paſſage over a bridge, and another 
ought to repair the bridge, who ſuffers it to fall to decay; 
Sc. New Nat. Br. . | 

Repeal, (trom the Fr. rappel, i. e. revocatio) Signi- 
fies the ſame with revoke; as the repealing of a ſtatute is 
the revoking or diſannulling it. Rafal. 

It is ſaid, a pardon of felony, &c. may be repealed on 
diſproving the ſuggeſtions. 1 Keb. 19. 

A deed or will may not ſtand good as to part, and be 
repealed for the reſt. Style 241. And a defendant in a 
ſuit cannot repeal or revoke his warrant of attorney, given 
to an attorney to appear for him, &c, 2 Lil. Abr. 45 2. 
without firſt paying his bill. | 

Bepleader, ( Replacitare) Is to plead that again which 
was once pleaded before. Broke. 

On an immaterial iſſue in a cauſe, repleader may be 
awarded; and repleader is to be had where the pleading 
hath not brought the iſſue in queſtion, which was to be 
tried: Alſo if a verdict be given where there was no i ue 


Joined, there muſt be a repleader to bring the matter to 


trial, &c. 2 Lil. Abr. 460. | 

In debt on a ſheriff's bond, for defendant's appearance 
in B. R. upon the return of the writ, the defendant plead- 
ed that he had appeared ſecundum, c. and on this they 
were at iſſue ; and there being a verdi& for plaintiff, a 
repleader was allowed, becauſe the appearance was not tri- 
able by a jury, but by the record. 1 Leon. 90. 3 Nelſ. 
Abr. 123, | | 

It was held, that, at Common law, a repleader was 
granted before trial, becauſe a verdict did not cure an 
immaterial iſſue; but that now a repleader ought never 
to be awarded before trial, becauſe the fault in the iſſue 
may be helped by the ſtatutes of jeofails : That if a re- 
leader is denied where it ſhould be granted, or # con- 
verſo, it is error; and the judgment in repleader is gene- 
ral, (wviz.) Quod partes replacitent: They muſt begin 
again at the firſt fault, which occaſioned the immaterial 
iſſue; if the declaration and the bar, and the replication, 


be all ill, they muſt begin % nowo; but if the bar be 


good, and the replication ill, they muſt begin at the re- 
plication; and no colts are allowed on either ſide; and 
a repleader cannot be awarded after a default, 


9. 
Though a repleader is allowed after verdict; it has 
been adjudged not to be awarded after demurrer: (But 
a repleader hath formerly been granted after d:murrer, 
; and 
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and likewiſe after the demurrer argued) and that a re. 
leader can never be awarded after a writ of error ; but 


only after iſſue joined, Cc. Larch 147. 3 Lev. 440. 
Mod. ca. 102. See the Form of a Repleader, Lutw. 1622. 


And ſee Black. Com. 3 395. and New Abr. tit. Re- 
FJ 5 
Replegiare, Is to redeem a thing detajned or taken by 
another, by putting in legal ſureties. See Replevin. 
Replegiare de averiis, A Writ brought by one whoſe 
cattle are diſtrained, or put in the pound on any cauſe 
by another perſon, on ſurety given to the ſheriff to proſe- 
cute or anſwer the action at law, F. N. B. 68. Reg. 
Orig. Stat. 7 H. 8. c. 4. 
| Keplevin, ( Plevina from replegiare, to deliver to the 
owner on pledges.) | 258 


1. Of the definition, and of replevin generally. 
2. For what things a replevin lies. 


3. Of the different kinds of replevins ; out of what courts 


* they iſſue, and of the power and duty of the ſheriff. 


4. Of the pledges in replevin, and the proceedings againſt 
them. | Es ; 
5. Of the original writ, and the Withernam, in re- 


plewvin. 


6. Of the writ of ſecond deliverance, and the aurit De 
proprietate probanda. A | 

7. Of the writ de returno habendo; of returns irreple- 
wiſable, and in what manner the ſheriff is to return and 
execute ſuch proceſſes. | 


1. Of the definition, and of replevin generally. 


According to ſome, a replevin is, a remedy grounded 
and granted on a difre/5, being a re-deliverance of the 


thing diſtrained, to remain with the firſt poſſeſſor, on 


ſecurity, (or pledges) given by him to try the right with 
the diltrainer, and to anſwer him in a courſe of Jaw. 
G. Lit. 145. | x | = 

According to others it is bringing the writ called re- 
plegiare facias by him who has his cattle or goods diſ- 
trained by another, and putting in ſurety to the ſheriff, 
that, on delivery of the thing diſtrained, he will proſecute 
the action againſt the diſtrainer. Co. Lit. lib. 2. c. 12. 
+ 219, : 
We read of Canes replegiati, hounds replewicd, in a caſe 
between the abbot of Sz. Albans and Geoffery Cbildævick, 
. 
_ Goods may be replevied by writ, which is by the 
Common law, or by plaint, which is by Statute law, 
for the more ſpeedy having again their catile and 

oods. | 

Rezlewy is alſo uſed for bailing a man. Staundf. Pl. 
Cor. fol. 72, 74. and Veſim. 1. c. 11 & 15. Reple- 
glare ef? repaſcere bona mobilia dato apud prefetum wade 
five fide-juſſore ; ſane & Anglis breve per quod bona ea re- 
peſcerent, to replevy, & c. Yofſius de witiis ſermonis, lib. 
2. c. 25, See Skene eod. verbo. | ; 

Replewin is re-delivering to the owner, (by the ſheriff) 
his cattle or goods diſtrained on any cauſe, on ſurety that 
he will purſue the action againſt him who diſtrained ; and 
if he purſue it not, or if it be adjudged againſt him; 
then he who took the diſtreſs ſhall have it again, and for 
that purpoſe may have a writ of-returno habendo, Co. 
Lit. 145. b. 4 Inft. 139. 
© Replevin is a writ, and uſually granted in caſes of diſ- 
treſs, and is A MATTER OF RIGHT; ſo that if a man 
grants a rent with clauſe of difireſs, and grants further, 
that the diſtreſs taken ſhall be irrepleviſeable, yet they 
may be replevied; for fuch reftrant is againſt the nature of 
a diſtreſi, and no private perſon can alter the common 
courſe of the law. Co. Lit. 145. 


In this writ, or action, both plaintiff and defendant' 


are called acToRs; the one, 1. e. the plaintiff, ſuing 
for damages, and the avowant, or defendant, to have a 
return of the goods or cattle. 2 Bend. 84. Cro. Elix. 
799. 2 Med. 149. | 

That the avowant is in nature of a plaintiff, appears, 
1ſt, from his being called an actor, which is a term in the 
Civil law, and fignifies plaintiff; 2dly,from his being 
intitled to have judgment 4 returno habendo, and damages 

p x 


L 


47 plaintiff; zdly, from this, that plaintiff wi 


Yelv. 148. 


Law 316. and ſee Comb. 476. Fitzg. 10g, 


Special property, ſuch as a perſon hath who hath goods 
| manure his lands, c. is ſufficient to maintain a replevin, 


Co. Lit. 145. 


. nexed to the freehold, becauſe ſuch things cannot be diſ- 


are in the cuſtody of the diilrainer, a replevin lies for 


5 \ | 

abate | 5 Y plead in 
ment of the avowry, conſequently ſuch aVowry my 

be in nature of an action. Carth. 122, 6 Mod? 15 


The avowant, being in nature of a plaintiff, need R 
aver his avowry with an hoc paratus ef veriſicare 3 8 
than any other plaintiff need aver his count. 5% * 
263. | Regen gi Wd, 
Nor ſhall have a protection caſt for him mor 
other plaintiff, 2 1. 339. | 

But though an avowry be in nature of an action yet 
one tenant in common may avow for taking c "As 
feaſant. Cro, Elix. 178 N ws 

Replevin is an action founded on the right, and differ 


e than any 


from treſpaſs, Carth. 74. Yelv. 148. Hob. 16, Cr 


Eliz. 799. 
It is now held, that as no lands can be recovered in 
this action, it cannot with any propriety be conſidered 2s 
a real action, though the title of lands may incident! 
come in queſtion, as it may do in an action of treſpaſs, or 
even of debt, which are actions merely perſonal, Flath, 


2. Fir what things a replewvin lies, 


It is a general rule, that plairrif ought to have the pro. 
periy of the goods in him at the time of the taking : Not only 
a general property which every owner hach, but alſo a 


pledged with him, or who hath the cattle of another to 


and in ſuch caſes either party may bring a replevin, 
Winch 26. „ 

A replevin doth not lie of things which are fer nature, 
as conies, hares, monkies, dogs, &c, but it things wild 
by nature are made tame, or are reclaimed, /o long as they 
continue in THAT condition, they belong to the perſon who 
hath the pelſeſſian of them, and he may bring replevin; and 
the general rule herein ſeems to be, that a rePLEviN 
LIES FOR ANY THING THAT MAY BY LAW BE 518- 
TRAINED, 2 Rel. Abr. 430. Godb, 124. 

A replevin lies of a leveret; for it has animum rever- 
tendi; for the ſame reaſon it lies of a ferret ; but it is ſaid 
not to lie for a maſtiff dog, though an action of treſpats 
will. Br. Repl..64. 2 Rol. Abr. 430. Sed. gu. Why 
will not reſleuin be for a maſiif,, the moſt uſeful, perhaps, 
of all the ſpecies. | 

Replevin lies of a ſwarm of bees, F. N. B. 68. 

But not of trees, or timber growing; nor of things an- 


trained; yet repleain lies of certain iron belonging to the 
party's mill. F. N. B. 68. | 
So replevin doth not lie of deeds or charters concerning 
lands; for they are of zo value, but as they relate thereto, 
Bro. Rep. 34. | I 
Nor of money, or leather made into ſhoes. Moor 394. 
2 Brownl. 139. | 
If a mare in foal, a cow in calf, c. are diſtrained, 
and they happen to bring forth their young, whillt they 


the foal, calf, &c. 
Sid. 82. | 

Reflewin lies for a ſhip; ſo for the ſails of the s 
March 110. Raym, 232. Per Pollexfen Ch. J. rep/evcr 
lies not for goods taken beyond ſea, though brought 
hither by defendant afterwards. 1 Show, 91. 


Bro. Repl. 41. F. N. B. 6g. 1 


8 as „ 


3. Of the different kinds of n out of what courts ? vey 
iſſue, and of the power and duty of the ſheriff. 


Replewin may be made either by original writ of rep/cv! 
at Common law, or by plaint by the ſtat. of Marl. c. 21. 
Co. Lit. 148. F. N. B. 60. x 

By this fat. enacted 52 7. 3. it is provided,“ That if 
the beaſts of any perſon be taken, and wrongfully o_ 
holden, the ſheriff, after complaint made to him theres b 
may deliver them without let or gainſaying of him 1 
took the beaſts, if they were taken out of liberties ; an. 
if the beaſts were taken within any liberties, and the bat- 
liff of the liberty will not deliver them, then the for] 


Ca yy Brin, folk od „„ aw an on 


N E. 


for defuite-of thoſe bailifs bond ee them to be 
delivered. WE Anleger 461260 

The miſchiefs before: this 48 were the preat delay hs 
hols the party was at, by having his beaſts or goods with- 
holden from him: gas alſo that when cattle were diſtrained 
and impounded witbin any liberty which had return of 
writs, the ſheriff was obliged to make à Warrant to the 
bailiff of the liberty to make deliverance; and there was 
another miſchief When the diſtreſs was taken without and 
impounded within the ben ge 2 . 1 39. 13 Co: gr; 
o remedy which, 
By this ſtatute the ſheriff, on glaint 2 to kick: nr 
writ, may either by parol or precept command his bailiff 
to deliver the beaſts or goods, that is, to make replevin 
of them, and by theſe words {poſt guerimoniam ſibi fa) 
the ſheriff may take a plaint out of the county court, 
and make a reple vin preſently, which he is to enter in the 
court, as it would be incon venient, and againſt the ſcope 
of the ſtatute, that the owner, for whole benefit the ſta- 
tute was madey: ſhould tarry for his beaſts: till the next 
county court, Whieh is holden from month to month. 
Aud by this act the ſheriff may hold plea in the county 
court on repleuin by plaint, though the value be of 20 J. 
or above; and yet in other actions he ſhall only hold plea 
where the matter is under h valae;: r ee 1391 11 
Keb. 205. Dalt. Sh. 430. | a 

By the words of this law, $i averia eee vicecomes 
pof querimoniam fibi fad deliberare paſſet; ſo that it be! 


comes the ſheriff s duty on ſuch complaint, by parol or 


by precept to his bailiff, to replevy. them, which precept 
may be given before any county caurt; but ſuch plaint is af- 
terwards to be entered, and (as holden'in Can.) by the 
party who made _ enn a not =p the ee 
Cum. 591. 998 

Replevins by writ: TY 8 oat of G re- 

tornable into the courts of K. B. and C. B. at Weftminſter. 
F. N. B. 68. Gilb. Diftir. and Nepl. 68. and vide Div. 5. 
Neplevins by plaint are made by the ſheriff by force of 
the above-mentioned ſtatute of Marleb. by which he is 
directed, on complaint made to him by the party, that his 
goods or cattle are diſtrained, to command bis bailiff 
(which. may: be by parol or precept) to make deliverance; 
and which plaint may be taken at any time, and as wel 
out of, as in court. Bro. _ pl. n Co. Lit. Thy 
Inft. 139. 
Alſo it hath hen 8 that the de court, and 
courts-of lords of manors, may by preſcription hold plea 
in replevin, ſo may incidently have power to replevy goods 
or cattle; but that, it ſeems, muſt be by proceſs of the 
court after a plaint entred, but not by parol complaint 
out of court. Carth. 380. 

Therefore where in treſpaſs for taking goods, Ge. de- 
fendant jnſtiſied that the place where, &c, was a hun- 
dred, and time out of mind had a court of all actions, 
replevins, c. grantable in or out of court, wirtute cujus, 
c The queſtion was, IF good or not And the reaſon 
of the doubt was, becauſe the county court could 
not hold plea in replevin at Common: law; but were 
enabled by the ſtatute of Marlebridge, which ex- 
tends not to the hundred court, which is @ court 
derived out of the county court ; but per cur. clearly, Sup- 
poſing they may grant them in court, yet they cannot 
preſcribe to grant them out of court. 2 Salk. 580: 5 
Med. 25 2. Shin. 674. Carth. 380. 1 Ld. Raym. 219. 

The ſheriff is obliged to grant repleuins in all ſuch caſes 
as they are allowed by law; and the officer who takes 
the goods by virtue of a rep/ewin iſſuing for what cauſe 
ſoever, is not liable to an action of treſpaſs, unleſs the party 
in whoſe poſſeſſion the goods were, claims property in 
them; and note, that in all caſes of miſbehaviour by the 
ſheriff or other officers, in relation to replevins; they are 
ſubje& to the controul of the King's ſuperior courts, and 
n by attachment for ſuck miſbehaviour. Carib. 
381. * 

And though the ſheriff may STOKE replevins by paint, 
and may proceed thereon in his county court, yet if any 
thing touching freehold come in queſtion, -or anctent de- 
meſne be pleaded, the ſheriff can proceed no further; 
nor can any ſuch proceedings be carried on in the hun- 
dred court, court baron, or any other court claim- | 


1 b 


— 


4 H. 6. 30. Co. Li. 148. 63. 

So when the King is party, or the taking 4 is 10 ripht of 
the crown, in theſe caſes the ſheriff Is two rag oy "By: 
Repl. pl. 3. I Brownl. 33. 
It was ruled in the caſe of one Brad Bw, han (where 
an act of parliament orders a diſtreſs 24 ſale of goods, 
THIS'7#s in nature of an execution, and replevit does not 
lie; but if the ſheriff grants one, yet it is not ſuch 2 
contempt as to grant an attachment againſt him; and 
Powell juſtice ſaid, He remembered a caſe in the Exche: 
quer, bebe & diſtreſs was taken for a fee- farm tent due 
to the King, yet on debate no attachment was granted, 
though it was in the King's" eaſe. Trin. 12 V. 3. m 
C. B. Bradſbavu's caſe. See 14 Cay, 2. ef 127 9525 


duty incumbent on the ſheriff, it is enacted, by the 1ſt 
and 2d of Hb. & Ma c. 18. 4 That the ſheriff ſhall 4 
his fit coutity day, or withim tuo months after he receives 
the patent, depute and proclaim in the ſhire town four 
deputics to make repleuins, not dwelling twelve miles dif. 
tant from one another, on pain to forfeit for every month 
he wants ſuch deputy or deputies gt. to "(8G N be- 
tween the Fare, r _ e arg 0 "83 t 


4 0 the 2 in Wes, and ta ee ee 
Bak wet | 


ah 


MIN TY 3 TIT M3 944 
When the teri e replevin he ought to Lok two 
kinds of pledges; plegii de Projequenitlo," by the Common 
law,” and" plegii de returno bubendb,; by the ſtatate of 
Meſim. 2. c. 2. by which it is provided, That theriffs 
or bailiffs from thenceforth ſhall not only receive of plain- 
tiff pledges for purſuing-the ſuit, before they make deliver- 
ance of the diſtreſs but al/o for return of the beaſts, if re- 
turn be awarded ; andvif any take pledges otherwiſe, he 
ſh's11/anſwer-for the price of the beaſts, and the lord that 
diſtrains ſhalt have his recovery by writ, that be ſpall re- 
fore ta dim o many beaſts or cattle; and if the umme bs 
not able to reſtore, his ſuperior ſhall reſtore. 

In the conſttuction hereof the following ores have been 
ruled, and opiniens holden! -+-- 

That if the ſheriff returns inſufficient r 5 mall 
anſwer according to the ſtatute; for in/ufficient pledges are 
10 pledges in law; and ſuch pledges muſt not only be ſuf- 
ficient in eſtate, wiz.” capable to anſwer in value, but like. 
wiſe ſufficient in law, and under no incapacity ; therefore 
infants, feme-coverts, perſons outlawed; Ec. are not to 
be taken as pledges, nor are perſons - politic, or bodies 
corporate. Co. Lit. 145. 2 Inft, 340: 10 Co. 102. 

In replevin the ſheriff did not return any pledges, and 
after iſſue joined and found, it was moved, if they could 


be put in by the court after verdict; and the court held 


they might, notwithſtanding the ature of 4 m. 2. as 
before that ſtatute the court might take pledges on the 
omiſſion of the ſheriff; and a diverſity was taken between 
pledges for proſecuting, which were at Common law, and 
pro returno habendo given by this ſtatute; and the court 
held, that though on default of the ſheriff he was ſubject 
to the action of the party, that yet the taking of pledges 
by the court did not "malls the judgment edi 
Noy 1 56. 1 7 

A lee by bine was ſued in the ſheriff's court in 
London, and pledges were found de returno habendo fi, Fe. 
this plaint was removed according to their cutiom into the 
mayor's court, and after into the King's Bench by cer- 
tiorari, and their yer of the certiorari being demanded, 
the party declared in B. R. on this a return was awarded, 
and on an elongat returned, a ſcire facias went againſt the 


| pledges in the ſheriff's court of London. On demurrer 


the queſtion was, whether, this caſe being removed by cer- 
tiorari, the pledges in the inferior court are diſcharged, 
or whether they remain liable to be charged by this eie 
fatias ? It was adjudged, that the pledges were not diſ- 
charged. Skin. 244, 2 Show. 421. Comb, I, 2. 3 Med. 
65 $- re | 
Plaintiff declared, that he diſtrained for 7 J. 105, rent, 
reſerved on a leaſe, and that defendant delivered the eat- 
tle without taking pledges ; to which defendant pleaded, 


| that plaintiff in replewin delivered to him 34. 105. for 


9X N pledges, 


ing a \JuriſatAion herein by preſeription, 14 H, 7. 6. 


And fore the greater eaſe in bringing replevins, and as a 
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and likewiſe after the demurrer argued) and that a re. 
leader can never be awarded after a writ of error; but 
only after iſſue joined, &c. Larch 147. 3 Lev. 440. 


Mod. ca. 102. See the Form of a Repleader, Lutw, 1622. 


And ſee Black. Com. 3 J 395. and New Abr. tit. Re- 
A. - . 

Replegtare, Is to redeem a thing detajned or taken by 
another, by putting in legal ſureties. See Replevin. 

Keplegiare de aberiis, A Writ brought by one whoſe 
cattle are diſtrained, or put in the pound on any cauſe 
by another perſon, on ſurety given to the ſheriff to proſe- 
cute or anſwer the action at law, F. N. B. 68. Reg. 
Orig. Stat. 7 H. 8. c. 4. | 

eplevin, C Plewina from replegiare, to deliver to the 

owner on pledges.) 8 


1. Of the definition, and of replevin generally. 
2. For what things. a replevin lies. 


3. Of the different kinds of replevins ; out of what courts 


' they iſſue, and of the power and duty of the ſheriff. 


4 9 


4. Of the pledges in replevin, and the proceedings againfl 
them. "4 
5. Of the original writ, and the Withernam, in re- 


plevin. i ; 
6. Of the writ of ſecond deliverance, and the writ De 
proprietate probanda. 3 | 


7. Of the writ de returno habendo; of returns irreple- 
wiſable, and in what manner the ſheriff is to return and 
execute ſuch proceſſes. 


I. Of the definition, and of replevin generally. 


According to ſome, a replevin is, a remedy grounded 
and granted on a diftre/5, being a re-deliverance of the 
thing diſtrained, to remain with the firſt poſſeſſor, on 
ſecurity, (or pledges) given by him to try the right with 
the diſtrainer, and to anſwer him in a courſe of law. 
G. Lit. 145. | | 5 

According to others it is bringing the writ called re- 
plegiare facias by him who has his cattle or goods diſ- 
trained by another, and putting in ſurety to the ſheriff, 


that, on delivery of the thing diſtrained, he will proſecute 


the action againſt the diſtrainer. Co. Lit. lib. 2. c. 12. 
. 219. 

We read of Canes repligiati, hounds replewicd, in a caſe 

between the abbot of Sz. Albans and Geoffery Childævict, 
24 Hen. 3. 
Goods may be replevied by aorit, which is by the 
Common law, or by plaint, which is by Statute law, 
for the more ſpeedy having again their catile and 
goods, | 

Retlewy is alſo uſed for bailing a man. Szaundf. Pl. 
Cor. fol. 72, 74. and Weftm. 1. c. 11 C 15. Reple- 
glare ef? repo/cere bona mobilia dato apud præfectum wade 
ide fide-guſſore ; ſane & Anglis breve per quod bona ea re- 
peſcerent, to replevy, &c. Vaſſius de witiis ſermonis, lib. 
2. c. 25. See Skent rod. verbo. 

Replewin is re-delivering to the owner, (by the ſheriff) 
his cattle or goods diſtrained on any cauſe, on ſurety that 
he will purſue the action againſt him who diſtrained ; and 
if he purſue it not, or if it be adjudged againſt him; 
then he who took the diſtreſs ſhall have it again, and for 
that purpoſe may have a writ of-returno habendo, Co. 
Lit. 145. b. 4 Inſt. 139. 

Replevin is a writ, and uſually granted in caſes of diſ- 


treſs, and 1s A MATTER OF RIGHT; fo that if a man 


grants a rent with clauſe of difireſs, and grants further, 


that the diſtreſs taken ſhall be irrepleviſeable, yet they 


may be replevied; for fuch reſtrant is againſt the nature of 
a diſireſs, and no private perſon can alter the common 
courſe of the law. Co. Lit. 145. 


In this writ, or action, both plaintiff and defendant' 


are called acToRs; the one, i. e. the plaintiff, ſuing 
for damages, and the avowant, or defendant, to have a 
return of the goods or cattle. 2 Bend. 84. Cro. Elix. 
799. 2 Mod. 149. | 

That the avowant is in nature of a plaintiff, appears, 
1ſt, from his being called an actor, which is a /erm in the 
Civil law, and ſignifies plaintiff; 2dly,from his being 
intitled to have judgment returno habendo, and damages 

- | 


2 plaintiff; zdly, from tbis, that plointif ma 


aver his avowry with an hoc paratus eff verificare, more 
| than any other plaintiff need aver his count, Plat 


 Jpecial property, ſuch as a perſon hath who hath goods 


| . \ 
F F - F 2 * 


abatement of the avowry, conſequently ſuch Aer ip 
be in nature of an action. Carth. 122. 6 Mod- 975 
Yelv. 148. 6 . 

The avowant, being in nature of a plaintiff, need not 


263. 8 | 
Nor ſhall have a protection caſt for him more 
other plaintiff, 2 nfl, 339. 
But'though an avowry be in nature of an action. 
one tenant in common may avo for taking ca 
feaſant. Cro, Elix. 470 - e 
Replewin is an action founded on the vigbt, and 2 
from treſpaſs, | Carth, 74. Velv. 148. Hol. N 
Eliz. 7990 Fa 55 
It is now held, that as no lands can be recovered in 
this action, it cannot with any propriety be conſidered as 
a rea action, though the title of lands may incident] 
come in queſtion, as it may do in an action of treſpaſs, or 
even of debt, which are aclions merely perſonal, Finch 
Law 316. and ſee Comb. 476. Fitæg. 10g, 


than any 


yet 
aye 


2. For what things a replewin lies. 


It is a general rule, that plarnriff ought to have the pro. 
periy of the goods in him at the time of the taking : Not only 
a general property which every owner hach, but alſo a 


pledged with him, or who hath the cattle of another to 
manure his lands, Fc. is ſufficient to maintain a replewiy, 
and in ſuch caſes either party may bring a replevin, 
Co. Lit. 145. Winch 26. | 

A replevin doth not lie of things which are frræ nature, 
as conies, hares, monkies, dogs, &c, but it things wild 
by nature are made tzme, or are reclaimed, Jo long as they 
continue in THAT condition, they belong to the perſon who 
hath the poſſeſſion of them, and he may bring replevin; and 
the general rule herein ſeems to be, that a REePLEvix 
LIES FOR ANY THING THAT MAY BY LAW BE 518- 
TRAINED, 2 Kol. Abr. 430. Godb. 124. 

A replevin lies of a leveret; for it has animum rever- 
tendi; for the ſame reaſon it lies of a ferret ; but it is ſaid 
not to lie for a maſtiff dog, though an action of treſpaſs 
will. Br, Repl. 64. 2 Rol. Abr. 430. Sed. gu. Why 
will not reſleuin be for a mafiif, the moſt uſeful, perhaps, 
of all the ſpecies. 

Replewin lies of a ſwarm of bees. F. N. B. 68. 

But not of trees, or timber growing; nr of things an- 
nexed to the freehold, becauſe ſuch things cannot be diſ- 
trained; yet replemin lies of certain iron belonging to the 
party's mill. F: N. B. 68, | 

So replevin doth not lie of deeds or charters concerning 
lands; for they are of zo value, but as they relate thereto, 
Bro. Rep. 34. | T7 

Nor. of money, or leather made into ſhoes. Moor 394. 
2 Brownl. 139. | 

If a mare in foal, a cow in calf, &c. are diſtrained, 
and they happen to bring forth their young, whillt they 
are in the cuſtody of the diilrainer, a replevin lies for 
the foal, calf, &c. Bro. Rep. 41. F. N. B. 69. 1 
Sid. 8 2. . i 

Reflewin lies for a ſhip; ſo for the ſails of the fp 
March 110. Raym. 232. Per Pollexfen Ch. J. replevin 
lies not for goods taken beyond ſea, though brougut 
hither by defendant afterwards. 1 Show. 91. 


3. Of the different kinds of Wen out of what courts f vey 
Mue, and of the poder and duty of the fheriff. 


Replewin may be made either by original writ of replevir 
at Common law, or by plaint by the ſtat. of Marl. c. 21. 
Co. Lit. 145. F. N. B. 69. 5 5 

By this flat. enacted 52 H. 3. it is provided, © That! 
the beafts of any perſon be taken, and wrongfully __ 
holden, the ſheriff, after complaint made to him _ 
may deliver them without let or gainſaying of bin 7 f 
took the beaſts, if they were taken out of liberties; wy 
if the beaſts were taken within any liberties, and the, Ve. 
liff of the liberty will not deliver them, then the fri 
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fos aefuile of thoſe bailif ſhould ebe them ie be 
delivered.” 1 115 FOR 42. 

The miſchiefs before: this 46 were the hear delay hed 
Joſs the party was at, by having his beaſts or goods with- 
" holden from him: Pas alſo that when cattle were diſtrained 
and impounded within any liberty which had return of 
writs, the ſheriff was obliged to make a Warrant to the 
bailiff of the liberty to make deliverance;-and there was 
another miſchief When the diſtreſs was taken without and 
im pounded within the — 2 * 139. | 13 Co: — 
o remedy which, 

By this ſtatute che ſheriff, on * anche to'him . 
ewrit, may either by parol or precept command his bailiff 
to deliver the beaſts or goods, that is, to make replewin 
of them, and by theſe words p guerimoniam ibi fads) 
the ſheriff may take a plaint out of the county court, 
and make a replevin preſently, which he is to enter in the 
court, as it would be inconvenient, and againſt the ſcope 
of the ſtatute, that the owner, for whoſe benefit the ſta- 
tute was made, ſhould tarry for his beaſts: till the next 
county court, Whieh is holden from month to month. 
And by this act the ſheriff may hold plea in the county 
court on rep/evin by plaint, though the value be of 201. 
or above; and yet in other actions he ſhall only hold 255 
where the matter is under Jos vide: e ang 59 
Keb. 205). Dalt. Sh. 430. | 

By the words of this law, Si averia chpbane* . Vicecomes 
505 querimoniam fibi fue deliberare paſſet; ſo that it be- 
comes ©thenſheriff's duty on ſuch complaint, by parol or 
by precept to his bailiff, to replevy. them, which precept 
may be given before any county court; but ſuch plaint is af- 
terwards to be entered, and (as holden in Can.) by the 
party who made on complaint, any not mp the _— 


Cum. 591. 


E 


Replevins — writ afngreperiyie oat of — re- | 


turnable i into the courts of K. B. and C. B. at Weftminſter. 
F. N. B. 68. Gilb. Diſtr. and Repl. 68. and vide Div. 5. 
Nepleuins by plaint are made by the ſheriff by force of 
the above-mentioned ſtatute of Marleb. by which he is 
directed, on complaint made to him by the party, that his 
goods or cattle are diſtrained, to command his bailiff 
(which. may be by parol or prece pt) to make deliverance; 
and which plaint may be taken at any time, and as wel 
out of, as in court. Bro. _ pl. 4. Co. Lit. 145. 
Infl. 139. 
Alſo it hath; have h chat the de court, FR 
courts of lords of manors, may by preſcription hold plea 
in replevin, ſo may incidently have power to replevy goods 
or cattle; but that, it ſeems, muſt be by proceſs of the 
court after a plaint entred, but not by parol complaint 
out of court. Carth. 380. 

Therefore where in treſpaſs for taking goods, Ge. de- 


fendant jnſtiſied that the place where, &c, was a hun- 


dred, and time out of mind had a court of all actions, 
replevins, Ic. grantable in or out of court, wirtute cujus, 
&c. The queſtion was, N good or not And the reaſon 
of the doubt was, becauſe the county court could 
not hold plea in replevin at Common law; but were 
enabled by the ſtatute of Marlebridge, which ex- 
tends not to the hundred court, which is @ court 
derived out of the county court ; but per cur. clearly, Sup- 
poling they may grant them in court, yet they cannot 
Preſcribe to grant them ont of court. 2 Salk. 5 80. 5 
Mod. 252. Shin. 674. Carth. 380. 1 Ld. Raym. 219. 

The ſheriff is olige to grant rep/evins in all ſuch caſes 
as they are allowed by law; and the officer who takes 
the goods by virtue of a reyplevin iſſuing for what cauſe 
loever, is not liable to an action of treſpaſs, unleſs the party 
io whoſe poſſeſſion the goods were, claims property in 
them ; and note, that in all caſes of miſbehaviour by the 
ſheriff or other officers, in relation to replevins; they are 
ſubje& to the controul of the King's ſuperior courts, and 
panifable by attachment for lack miſbebaviour. Carth. 
381, - 
And though the ſheriff may — replevins by plaint, 
and may proceed thereon in his county court, yet if any 
thing touching freehold come in queſtion, or ancient de- 


meſne be pleaded, the ſheriff can proceed no further; 


nor can any ſuch proceedings be carried on in the hun- 
dred court, court baron, or any other court claim- 
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ing Aa | JuriſdiAivn hereid by padſeription, « 
4 H. 6. 30. Co. Lit, 145. 3. 

So when the King is party, or the tolivg is in a right of 
the crown, in theſe caſes the ſheriff is 10 ſurceaſe. "Bro, 
Repl. pl. 3. I Brownl. 33 | 

It'was ruled in the caſe of one Brad ho, n where 
an act of parliament orders a diſtreſs 2 ſale of goods, 
THIS i in nature of an execution; and replevis does not 
lie; but if the ſheriff grants one, yet it is not ſuch a 
contempt as to grant an attachment againſt bim; and 
Powell Juſtice ſaid, He remembered a caſe in the Exche- 
quer, where a diſtreſs was taken for a fee-farm rent due 
to the Kingy yet on debate no attachment was 3 
though it was in the King's eaſe. Trin. 12 M. 2 
5 B. Bradfhaw's caſe. See 14 Oar, 2. ef x27 2195 

And for the greater eaſe in bringing replevins, and as a 
a incumbent oa the ſheriff, it is enacted, by the 1ſt 
and 2d of Hb. & Man c. 18. 4e That the ſheriff mall 4 
bis firfl coutity day, or within tuo months after he receives 
the patent, depute and proclaim in the ſhire town four 
deputics to make repleuias, not dwelling twelve miles dif. 
tant from one another, on pain to forfeit for every month 
he wants ſuch deputy or deputies 5 . to be nne be 
I the King and _ proſecutor,” 10452 = 05 
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When the herif mokes replevin he beak. to take two 
kinds of pledges; plegii de proſeguenulo, by the Common 
law,” and" plegit de returno babendo, by the ſtarate of 
Weſtm. 2. c. 2. by which it is provided, Thar theriffs 
or bailiffsfrom'thenceforth ſhall not only receive of plain- 
tiff pledges for pur ſuing-the ſuit, befote they make deliver- 
ance of the diſtreſs but al/s for return of the beafts, if re- 
turn be awerded; andvif any take pledges otherwiſe, he 
ſhall anſwer-for the price of the beaſte, and the lord that 
diſtrains ſhalt have his recovery by writ, that he ſhall re- 


fore to bim ſo many brafis or cattle; and if the km be 


not able to 'reftore, his ſuperior ſhall reſtore, 


In che conftruQion hereof the following ente have been 
ruled, and opinions holden! +-- 

That if the ſheriff returns inſufficient eledgoki; he mall 
anſwer according to the ſtatute; for in/ufficient pledges are 
10 pledges in lau; and ſuch pledges muſt not only be ſuf- 
ficient in eſtate, wiz. capable to anſwer in value, but like- 
wiſe ſuſficient in law, and under no incapacity ; therefore 
infants, feme-coverts, perſons outlawed; Ec. are not to 
be taken as pledges, nor are perſons - politic, or bodies 
corpotate. Co. Lit. 145. 2 Inft, 340: 10 Co. 102. 

In replevin the ſheriff did not return any pledges; and 
after iſſue joined and found, it was moved, if they could 
be put in by the court after verdict; and the court held 
they might, notwithſtanding the ſtatute of Ie m. 2. as 
before that ſtatute the court might take pledges on the 
omiſſion of the ſheriff; and a diverſity was taken between 
pledges for proſecuting, which were at Common law, and 
pro returns habendo given by this ſtatute; and the court 
held, that though on default of the ſheriff he was ſubject 
to the action of the party, that yet the taking of pledges 
by the court did not mals the judgment erroneous. 
Ney 156. 1 

A replevin by lkine was ſued in the ſheriff's court in 
London, and pledges were found de returno habendo fi, &c. 
this plaint was removed according to their cullom into the 
mayor's court, and after into the King's Bench by cer- 
tiorari, and their er of the certiorari being demanded, 
the party declared in B. R. on this a return was awarded, 
and on an elongat” returned, a ſcire facias went againſt the 
pledges in the ſheriff's court of London. On demurrer 
the queſtion was, whether, this caſe being removed by cer- 
tiorari, the pledges in the inferior court are diſcharged, 
or whether they remain liable to be charged by this /eire 
facias ? It was adjudged, that the pledges were not diſ- 
charged. Skin, 244, 2 Show. 421. Comb. 1, 2. 3 Mod. 
56. 8. C. 

Plaintiff declared, that be diſtrained for 7 J. 105. rent, 
reſerved on a leaſe, and that defendant delivered the eat- 
tle without taking pledges ; to which defendant pleaded, 
| that plaintiff in replevin delivered to him 34. 105. for 


9 X pledges, 


ö 
| 
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Pledges; which he accepted; and on demurter the court 
held, that pledges being to be found to anſwer the party, if 
he had good cauſe of avowry, and to be anſwerable for 
amercement to the King, if nonſuited, or if it be found 


againſt him; the taking of money or a pledge was not 


lawful; and that although he might take money for 
pledges, yet be ought not 10 accept leſs than plaintiff's de- 
mands; on which account the court likewiſe held the plea 
vicious; but they agreed, that if the mayor had taken 
but one pledge, (if he had been ſufficient) it had been 
well enough. Cro. Car. 446. 1 Jan. 378. n 
Zut it bath been adjudged, that a bond taken by the 
ſheriff, conditioned that if the party applying for the re- 
plevin ſhould appear at the next county court, Wc, and 


proſecute his action with effect, and ſhould make return 


of the thing replevied, if return ſhould be adjudged, and 
ſave the ſheriff harmleſs, &c. wa, good in /aw, and agree · 
able to the intent of the ſtatute of Marleb. which requires 
pledges OR $URET1Es, of which nature the obligors are; 
and this method of taking bond inſtead of pledges. was 
ſaid to be of ancient uſage; and that in the old books 
plegii ſignified the ſame as ſureties; and that there being 
a proper remedy on ſuch bond, it differed from the caſe 
of taking a depoſite or ſum of money; but the court 
agreed, that at Common law this bond had been void, 
becauſe it had been to ſave the ſheriff harmleſs in making 


 replevin by plaint, which he could not have done be- 


fore the ſtatute of Marleb. 1 Ld. Raym. 278. 2 Lutw. 
686& + 5 hn 


If in replewin in A Arier court, the condition of the 


bond is, if he proſecute his ſuit commenced with effect 


in the court of, Sc. and make return, c. if a return 
be adjudged by law, and it happens, that the plaintiff 
hath judgment in the court below, which is afterwards 
reverſed on a writ of error in B. R. in ſuch caſe, unleſs 
the party make a. return, he forfeits his bond; for 
though he had judgment in the court below, yet the 
words, if be proſecute his ſuit commenced, &c, extend to the 
proſecution of the writ of error, Which is part of the 
ſuit commenced in the court below; and in this caſe, 
the taking ſuch bond was held to be lawful, and ſaid 
to be common practice. Carib. 248. 1 Show. 400. 
Fitzg. 158. 1 * ors! Ir 464 

In debt on a replevia bond taken by the ſheriff, condi- 
tioned that if C. B. appear at the next county court, and 

roſecute with effect for taking, c. and make return, 
c. if return be adjudged, and ſave harmleſs the ſheriff, 
Sc. then, c. defendant after oyer pleaded, that at the 
next county court, tent tali die, he did appear, and pro- 
ſecuted, c. until it was removed by recordari, and did 
fave the ſheriff harmleſs, but doth not ſay, that no return. 
babend' was adjudged ; on demurrer the court inclined for 
plaintiff; for defendant ſhould have ſaid, that 20 return 
was adjudged at all; and though he proſecuted to the 
recordari, yet return habend' might be adjudged after- 


wards ; and the condition goes to any adjudication of return. 


Comb. 228. | 
An action was brought on a bond in replevin to pro- 


ſecute his ſuit with effect, and alſo to make return, c. 
defendant pleaded that E. G. did levy a plaint in re- 
plevin in the court before the Reward of Meſiminſſer, and 
that afterwards, and before the ſuit was determined, vix. 
ſuch a day, Sc. E. G. died per quad the ſuit abated ; 
plaintiff replied, quod bene & verum eft, that E. G. levied 
ſuch a plaint againſt the defeadant, who immediately af- 
terwards exhibited an Eng/i/þ bill in the Exchequer againſt 
plaintiff in that ſuit, and by injunction hindered the pro- 
ceedings below until ſuch a day, &c. on which F. G. 
died; ſo that he did not proſecute his ſuit irh effe# on 
demurrer to this replication the defendant had judgment; 
for per Holt, This was a proſecution with effect, becauſe 
there was neither a nonſuit or verdict againſt E. G. Carth. 


19. 
? In action on a replevin bond common bail ſhall be filed. 


1 Salk . 99. | 

There are two ſorts of pledges, plegii de praſeguendo, and 
plegii de returno babendo ; the pledges of proſecuting were 
at Common law, but thoſe de returno habendo were ap- 
pointed by Wem. 2. cap. 2. by which ſtatute an action 


lies againſt the ſheriff, if he omit to take pledges, or if he 


\ 
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take thoſe that are-inſuficient; for the party wow ne... 
| ſeire facias apainſt the pledges, where . 
court of record; and though in the county court, We. 1 


ſcire faciat will not lie againſt the pledges, becauſe theſe 
are not courts of record, and every ſcire facias ought io be 
grounded aon à record, yet there the party may have 
precept in nature of a /cire facias againſt the pledges. p 
Ld. Rays. 278. See Comb. 1, 2. Cum. 593. " ; 
"An ation on the caſe was brought again a ſheriff for 
taking in/ufficient pledges on à replevin; to which he 
pleaded not guilty, and a verdi& being found apainſt 
him, and judgment given thereon; in the court of C. 3 
on a writ of error brought in B. R. it was objected, rl, 
That: an a#ion on the caſe, was not the proper remedy; 
2dly, Suppoſing ſuch action lay, that there ought to have 
been a ſcire facias firſt ſued out againſt the pledges,” as 
to the firſt, the court held, that the party diſtraining has 
by the ſtatute of Yeftm. 2. an intereſt in the pledges, and 


if the ſheriff omits to take ſuch, or, which is the ſame 


thing, takes inſufficient ones, he is aggrieved, and con. 
ſequently intitled to his action. 2dly, That though a 
ſcire facias'may be brought againſt the pledges, yet it 
does not follow from thence, that an adtion does not lie 
againſt the ſheriff; and ſuch ſcire faciat, which is only to 
certifyſthe inſufficiency of the pledges, is the leſs neceſſary 
in the preſent caſe, /uch inſuſſiciency being ſit forth in the 
declaration, and found by the verdict, Mich. 12 Geo, 2. 
Rouſe v. Patterſon in B. KR. 0 

For the greater ſecurity of perſons diſtraĩning for rent, 
it is enacted, by ſtat. 11 Ges. 2. c. 19. 23. That of. 


ficers having authority to grant replevins, ſhall in every 


replevin of a diftreſs for rent tale in their oaun names, from 
Plaintiff and two ſuretiat, ,a bond in double the value of th 
goods difirained, (ſuch value to be aſcertained by the oath 
oF one or more witneſſes not intereſted, which oath the 
perſon granting ſuch replevin is to adminiſter) conditioned 
for proſecuting the ſuit avith H without delay, and for 
returning the goads, in caſe a return ſhall be awarded, be- 
fore any deliverance be made of the diſtreſs; and ſuch 
officer taking ſuch bond, ſhall, ar tbe requeſt and cofts of 
tbe. avowant, or perſon making conuſance, affign ſuch 
bond to the avowant, Wc. by indorſing the ſame, and at- 
teſting*it under his hand and ſeal in the preſence of two 
witneſſes, which may be done without ſtamp, provided 
the aſſignment be lamped before any attion brought thereon ; 
and if the bond be forfeited, the avowant, Wc, may 
bring an action thereupon in his own name, and the court 
may by rule give ſuch relief to the parties on ſuch bond, 
as may be agreeable to juſtice; and ſuch rule ſball baus 
the effet of a DEFRASANCE, | | | 


5. Of the original aurit, and of the withernam in re- 


: plewin. . 


The original writ of replevin iſſues out of Chancery, and 
neither it nor the a/ias replevin are returnable, but are 
only in nature of a zufticies to impower the ſheriff to hold 
plea in his county court, when a day is given the parties; 
but the pluries replevin is always with this clauſe vel 
_cau/am nobis ſignifices, and it is a returnable proceſs, F. N. B. 
69, 70. Dott. pl. 313, 314. 2 Inſt. 139. Salk. 410. 
it is uſual to take out the alias and pluries at the ſame 
time. Dale. Sh. 273. | 

A pluries replevin returned in Michae/mas term, the di- 
fendant claimed property, and after nothing done, nor any 
appearance nor continuance till Zafter term following, at 
which term they appeared and pleaded, and judgment 
was thereupon given; though no continuance was be- 
tween Michaelmas and Eafter, yet this was not any diſ- 
continuance, becauſe there is not any continuance till appear. 
ance; for the parties have not any expreſs day in court, 
and chere there is not any continuance, there cannot be any 
diſcontinuance. ' 1 Rol. Abr, 485. £9 

The pluries replevin ſuperſedes the proceedings of the 
ſheriff, and the proceedings are on that, and not on the 
plaint, as they are when that is removed by recordart, and 
tho' there is no ſummons in the writ, yet it gives 3 
day to defendant to appear; and if he does not appe®» 


then a pone iſſues, and then a capiar. 1 Ld. Raym. 617. 
| Capias 
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Cozpias and proceſs of outlawry lies in replevin; for 
when on the pluries replegiari fac* the ſheriff returns 
averia elongata, then a capias in withernam iſſues, and on 
that being returned nulla bona, a capias iſſues, and ſo to 
outlawry. Capias and proceſs of outlawry in replevin 
were given by 25 Ed. 3. 17. 6 Mod. 84. 

If on the pluries replevin the ſheriff return, that the 


cattle are eloigned to places unknown, Ce. ſo that he 
cannot deliver them to plaintiff, then ſhall iſſue a wither- 


nam directed to the ſheriff, commanding him ro tate the 


cattle or goods of defendant, and detain" them till the cattle or 
goods diſtrained are reſtored to plaintiff; and if on the firſt 


awithernam a nibil be returned, there an alias and pluries 
replevin ifſue, and ſo to a capias and exigent. F. N B. 


FI 


which the ſheriff returns, for which he cannot replevy 
the cattle or goods; fo that it does not lie on a bare ſug- 


geſtion, that the beaſts are eloigned, Oc. F. N. B. 6g. 


73 


who eloigned them, yet be Hall pay a fine for his contempt. 
2 Leon. 174. ; | A 


Cattle taken in aviihernam may be worked, or, if cow, 


may be milked; ſor the party has them in lieu of his 


own, 1 Leon 220. Dyer 280. 


And as the party is to have the uſe of the cattle, he is 
not to have any allowance made him for the expences he 
has been at in maintaining them. Oæven 46, Cro. Elix. 


162. 3 Leon. 235. 


Scire fatias againſt an executor, 'reciting, that where i 
replevin was brought againſt teſtator for a cow, and judg- 


ment againſt him de returno habendo, which was not exe- 
cuted, that he ſhould ſhew cauſe why he ſhould not have 


execution The executor pleads plene admini/travit, upon 


which plaintiff demurred ; and Vyld juſtice ſaid, that up- 


on the judgment the cow is in the cuſtody of the law, there 
fore he ought to have execution; but the doubt is, be- 
cauſe the replevin is determined by the death of the party; 
yet (by him and Rain;ford, being only in court) plain- 


tiff ſhall have execution, for defendant cannot be preju- 
diced ; for if the ſheriff return averia elongata, he ſhall 
not have a evithernam, but of the goods of the teſtator ; 
or if there are no goods of the teſtator, the ſheriff can 
take nothing, but ſhall return nulla bona, and then plain- 
tiff hath his ordinary way to charge defendant, if he hath 
made a deuaſtavit; and it was adjudged for plaintiff, 
Paſch. 27 Car, 2. in B. R. Sucklin v. Green. | 

IV. ſues a replevin, B. removes it by recordari into the 
King's Bench, plaintiff does not declare, and on that a 
return awarded to H. upon which the ſheriff returns ave- 
ria elongata, and then a withernam was awarded and exe- 
cuted; and now plaintiff comes and prays he may be ad- 
mitted to declare, and prays a deliverance of the wwither- 
nam; and it was teſtified by the clerks, that on plaintiff's 


ſubmiſſion to a fine for not declaring, and that being im- 


poſed on him by the judges, he ſhall have deliverance of 
the awithernam; and a fineof 3s, 44. being accordingly 
impoſed on plaintiff, he then declared, and had deliver- 
—_ e 50. The courſe of B. R. is contrary to that 
of C. B. 

If on an elongata returned, the ſheriff's cattle are taken 
in withernam, yet on the defendant's appearance, and 
pleading von cepit, or claiming property, defendant ſhall 
have his cattle again; and if they are eloigned, a wither- 
nam againſt plaintiff; for if the property or taking be in 
queſtion, there is no reaſon that plaintiff ſhould have de- 
fendant's cattle, 1 Ld. Raym. 614. 

The avithernam is but MESNE PROCESS, and cannot be 

on execution, becauſe it is granted before judgment, 1 
Id. Raym. 614. and ſee Comb. 201. Salt. 582. 


6, Of rhe aurit of ſecond deliverance, and the writ De 
3 proprietate probanda. 


At Common law, if plaintiff in replevin had been non- 
ſaited either before or after verdict, defendant who diſ- 
trained ſhould have had return, but not irrepleviſeable ; ſo 
as plaintiff after nonſuit might have had as many re- 
Plevins as he would, which was vexatious and mil. 

2 


The writ of withernam ought to rehearſe the cauſe | 


| If on the witbernam the cattle are reſtored to the party | 


Ss 
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chievous; for remedy whereof the Sar. 22 2. cap. 2 


reſtrains plaintiff from any more replevins after nonſuit 
but gives @ aurit of ſecond diliuerance. 2 Init 3409 

And if in ſuch writ of ſecond deliverance 'plaintiff be 
nonſuited, or if the plea be diſcontinued, or the writ 
abates, or if he prevails not in his ſuit, returns irrepleviable 
ſh all be granted. 2 Ia. 3 1˙ 4. 

If defendant in replevin has return awarded on nonſuit 
of plaintiff, on which he ſues a writ 4% returno habendo, 
upon which writ the ſheriff returns averia elongata per 
querentem, and on this a withernam is awarded; and on 


the <withernam defendant has ret catulla to him delivered 


of the goods of plaintiff, and thereupon plaintiff ſues 


| a ſecond deliverance; he ſhall ſue ir for the fe dif- 


treſs taken, not for the wwithernam;' and this by the na- 
ture and form of the writ of ſecond deliverance. 2 N00. 
Abr. 435. 1 . eee i einn mee 

If a returno habendo be awarded to the ſheriff after a 
writ of ſecond deliverance prayed by plaintiff, this 'is a 


| Juper/edeas to the returno habendo, and cloſes the ſheriff's 


band from making any return thereto; and if the ſheriff 
will not execute the writ of ſecond deliverance, the part 


| has his remedy againſt him. Dyer ''41. Dal," Sb. 


275» * ; WY | * 

The ſtatute of Ven. 2. gives the writ of ſecond deli- 
verance out of the ſame court where the firſt replevin was 
granted, and a man cannot have it elſewhere; for if he 
may, then he ſhall vary from the place limited as to this 
by the ſtatute.  Plowd, 206. 31 

In replevin defendant avowed, that plaintiff being non- 
ſuited brought a writ of ſecond deliverance, whereupon it 
was moved to ſtay the writ of enquiry of damages; & per 
curiam, This is a ſuper/edeas to the returno habendo, but 


not to the writ of inquiry of damages; for tbeſe damages 


are not for the thing avowed for, but are given by 21 H. 8. 
c. 19 As a compenſation for the expence and trouble the 
avowant has been at. 1 Salk. 95. and like point ad- 
judged, Palm. 403. Latch. 72 A AR 5 

Error of judgment in C. B. in a ſecond deliverance ; 


on demurrer in pleading the error aſſigned was, becauſe 


there was not any writ of iecond deliverance certified, and 
in nullo oft erratum being pleaded, it was moved not to be 
material, becauſe it is awarded on the roll, and the parties 
had appeared and pleaded to it; but it was adjudged ill, 
and reverſed for that cauſe; for there ought to be a writ, 
and if it vary from the declaration in the replevin, it ſhall 
be abated, Cro. Fac. 424. e on 


No ſecond deliveraiice lies after a judgment on a de- 


murrer, or after verdi&, or confeſſion of the avowry; but 
in all theſe caſes the judgment muſi be entered with a return 
irrepleviſable; but on a nonſuit, either before or after 
evidence, a ſecond deliverance will lie, becauſe there is 


no determination of the” matter, and there a writ of ſecond © 


deliverance lies zo bring the matter in queſtion; but in the 
caſe of demurrer and verdict the matter is determined b 
confeſſion of the party. 2 Lill. Reg. 457. | 
If plaintiff's writ abates, he may have a new writ, 
and 1s not put fo his writ of ſecond deliverance. Cum. 
122, 0 [6-4 
If plaintiff in replevin be nonſuited for want of deli- 
vering a declaration, if it happened thro? fickneſs of the 
perſon employed to proſecute, the court will order defen- 
dant to accept a declaration- on payment of coſts ; other- 
wiſe plaintiff would be remedileſs, the writ of ſecond de- 
liverance being taken away by the 17 Car. 2. c. 7. 1 
Vent. 64. See Awvowry, © | | 
If defendant in replevin claims property, the Herisf 
cannot proceed; for PROPERTY MUST BE TRIED BY 
wRIT;z and in this caſe plaintiff may have the writ de pro- 
prietate probanda to the ſheriff; and if it be found for 
plaintiff, then the ſheriff is to make deliverance; if for 
defendant, then he is to proceed no farther; but as this is 
but an inqueſt of office, if it be found agaipſt plaintiff, he 
may have a replevin to the ſheriff; and if he return the 
claim of property, yet ſhall it proceed in the C. B. where 
the property ſhall be put in iſſue and finally tried. Co, 
Litt. 145. 6. F. N. B. 77. Dyer 173. Cum. 592. 
None but he whois party to the replevin ſhall have the 
writ de proprietate probanda; ſo that if on a replevin the 
beaſts of a ſtranger are delivered to plaintiff, ſuch ranger 


being 
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and the ſheriff is to give notice to the parties of the time 


2 writ of replevin, to which . property may again be | 
I It the theriff returns, that the beaſts are incloſed in 3 


pak among ſavages, Or incloſed in 2 caſtle, Sc. hy ſhall 


* — _ 
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beiog no party to che replevin, ſhall not have this writ. | 
14 Hen. 4. 25. 2 Roll. Abr. 431. Motu kit 
The ſheriff is to return the claim of property on the 
pluries, before which time the writ de proprietate probanda 
does not iſſue, for it recites the pluries. Reg. 83. Cum. 


12721 5 ie | 8 43 * | : 2 
Phe writ de proprietate probanda is an inqueſt of office, 
and place of executing it, Dall. Sb. 274. 


have the writ de proprietate probanda without continuance 
of the replevin, tho”. it. be two or three years after, 


becauſe by claim of property. the firſt ſuit is determined. 
Moor 403. | Rh 


If the party who bath the cattle claims property, | 
the ſheriff cannot determine it without a writ de pro. | be re pleuied, the ſheriff may take the 9% comitarys 124 


prietate probanda; and then if the property be found 


for the party claiming, it is but az inqueſt of office, | 
and the party who made the plaint may after ſue | 


pleaded. 7 Hen. 4. 46. Cum. 594 S 
If plaintiff has property, and omits to claim it 


before the ſheriff, he may . notwithſtanding plead pro- 


periy in himſelf or in a ſtranger, either in abatement, 
or. in bar, tho' it was formerly held, that property 
in a ſtranger could only be pleaded. in abatement. 
Cro. Eliz. 475. Winch. 26. 1 Show.-q402. Salk: 5, 94 · 
6 Mod. 81. "24 m £5 4 | $ if] 
In replevin defendant in his avowry pleads, that 
the beaſts taken belong to a third perſon, and not 
to plaintiff, therefore prays a return ; to which plain- 
tiff demurs; for on avowant's own ſhewing he ought 
not to have return, having admitted the property of 
the bealts to be in another; but judgment was given 
for defendant, for the prior poſſeſſion was. in him, and 
he hath a right againk all others but the right own-. 
er, and plaintiff. by his demurrer hath admitted, that 
be hath no property in them. Comb. 477. See 6 Mod. 


68, 139. And 2 Mod. 242. | | 


þ 


: 7. Of the writ de returno habendo ; of returns irreple- 


wiſable, and in what manner the ſheriff is to return and exe- 
cute ſuch proceſs. | — 0593 | 


The returno habende is a judicial writ, which lies 
for him who has avowed the diſtie s, and proved the 
ſame to be lawfully taken; or where, on removal 
of the plaint into the courts above, | plaintiff, whoſe 
cattle were replevied, makes default, or does not 
declare or proſecute his action; and thereby becomes 
nonſuited, &fc. and by this writ the. ſheriff is com- 
manded to make a return of the cattle to dgfend- 
ant in the replevin. 35 Hen. 6. 40. Dyer 280. Co. 
Lit. 145. | | | | 

A bailiff who makes conuzance may have judgment of 
a return, and conſequently a writ de returno habendo 

rounded on ſuch judgment, Co. Ent. 59. | 

If defendant hath a return awarded him, and he 
ſueth a writ de returno habendo, and the ſheriff re- 
turn on the pluries, quod averia elongata ſunt, &c. he 


| ſhall have a /cire facias againſt the pledges, Wc. 


According to the ſtatute of Veſim. 2. and if they 
have nothing then they ſhall have a witbernam a- 
gainſt plaintiff of plaintiff's own cattle, F. N. B. 
> & "END WES 1 0 

of irrepleviſable is a judicial writ directed to the 
ſheriff for the FINAL RESTITUTION” or return of cattle 
unjuſtly taken by another, and ſo found by verdict, or 
after a nonſuit in a ſecond deliverance, 2 Roll, Abr, 


7317 the plea be to the writ, or any other plea be 
tried by verdict, or judged on demurrer, return ir- 
repleviſeable fall be awarded, and no new replevin 
ſhall be granted, nor any ſecond deliverance by the 
at of Weſim, 2. but only on nonſuit. 2 Jnft, 340. 
Dyer 280. | | 

If on iſſue joined in replevin plaintiff does not 
appear on the trial, being called for that purpoſe, 
yet return irrepleviſable ſhall not be awarded, as 


- — — — 


2 
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in caſe. of a verdia's being given, but the party may 


have a wirit of ſecond deliverance, as well 49 if! 


12171 


nig, l wig 8 e eee Brie: 
Iba man has return itrepleviſeable, and a beaſt die] 
the pound, he may diſirain a-new ; ſo if the beat die * 


| fore judgment. Hob. 61. | 


If return irrepleviſeable be awarded, the owner of the 
cattle. may. offer the artears; and if defendant refuſes 10 


If defendant claims property in replevin, plaintiff may deliver the diſtreſs, plaintiff may have detinue, "HY 


the\ difireſe is.. only\\incnature of a. pledgt. 1 Ld. Raym. 
r Fri ntt tt Hott wn food 4 i 
By tbe ſtatute of Weſtm. 1. cap. 117. If the par 
B e cap,. If the party 
diſttains, conveys the diltreſs into any houſe; Ark. mo 
or other place of ſtrength, and retuſes to tuFer them to 


Is. 18 


on requeſt, and refuſal break open ſuch hvuſe, caſtle, Ge 
and make deliverance; and this was a nec eſſary i 10 
ſoon after he irregular time of Her. 3. 2 120. 193 

Ce. 93. Dalt. Sb. 373. | 5 9 


be amerced, and another writ of teplevin ſhall be awarded: 
» 


for he ought to have taken the poſs com. for this 
| nial. F. NM. B, 257. i | was a de- | 


If the ſheriff return, guod mandavi ballive libertatis, c. 


gui nullum debit mihi reſpanſum, or that the bailiff will not 


wake deliverance of the cattle, hefe are noi good return:; 
: 7; 


for by ſtatute of Ne. 1. the ſheriff on ſuch return made to 


him by the bailiff, ought preſently to enter into the fran- 


chiſe, and make deliverance of the cattle taken, F. V. B. 


157. 81 0 - 1 ahh bn en 
5 if a man ſue a replevin in the county court without 
writ, and the bailiff return to the ſheriff, that he cannot 


have view of the cattle to deliver them, the ſheriff by inqueſt 


of office ought to inquire into the truth thereof, and if it 
be tound by a jury, that the cattle are eloigned, Ic. the 
ſheriff in the county court may award a avithernam to take 


|. defendant's. cattle; and if the ſheriff will! not award a 


. withernam, then plaintiff may have a writ out of Chancery 
directed to the ſheriff rehearſing the whole matter, com- 
manding him io award a withernam, Cc. and be may 
have an alias, and after a pluries, and an attachment 
againſt the ſheriff, if he will not execute the King's com- 
r 79 lod onions 

If the ſheriff return, uod everia elongata ad lod incig - 
nito, this is a good return, and the party inuſt purſue his 
writ of <vithernam ; but if the ſheriff return averia elongata 
ad loco incognito INFRA COMITATUM MEUM;; he mall 
be amerced, for the law intends that he may have notice is 
bis county. Bro, Retur. de Br. pl. 100, + 

If in replevin the ſheriff return, quod aueria mortua ſuni, 
that is a good return. Bro. Retur. de Br. pl. 125. 

It is a good return, guod nullus wenit ex parte querentis ad 
demonſtranda averia ; but it ſeems the ſheriff is not obliged 
to require this. Dalt. Sb. 5 56. Allen. 33. 

If the ſheriff be ſhewn a ſtranger's goods, and he 
takes them, an action of treſpaſs lies againſt him, for 
otherwiſe he could have no remedy ; for being a ſtranger 
he cannot have the writ de proprietate probanda, and were 
he not intitled to this remedy, it would be in the power of 
the ſheriff to ſtrip a man's houſe of all his goods; but 
Keila. ſeems to hold, that the action lies more properly 


againſt the perſon WHO SHEWS the goods, 2 Roll. Abr. 


552. Cum 596. | 
The ſheriff comes to make replevin of beaſts impounded 


in another man's ſoil; if the place be incloſed, «nd 
has a gate open to the incloſure, he cannot break 
the incloſure, and enter thereby, when he may enter 
by the open gate; but if the owner hinders him ſo that 
he cannot go by the open gate for fear of death, he may 
break the incloſure, and enter there, 20 H. 6. 28. 2 
Roll. Abr. 532. 

The ſheriff is to return, that he cattle are e bignid, or 
that no perſon came to ſhew, c. or a delivery; but he can- 
not return, that the defendant 20 cepit the cattle, beczuſe 
it is ſuppoſed in the writ, and is the ground of it, whic 
the ſheriff cannot falſify. 1 Ld, Raym. 613, 1 £utw 
581. See Avery, Diſireſ5. | at 
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. And for more learnin concerning Replevin, fee 4 New | 
Rag 18 Vin. A Replevin, and Black. Com. 


3 V. 13, 145» 170. 


| A plaint entered in replevin, 
B. complains againſt C. D. of his beaſts unjuſtly ta- 
. ken in his houſe, (or his freehold) in, &c. 
: Pledges, &c. 


Form of a wwrit of replevin, or replegiare de averiis. 


| EORGE the Third, &c. Ve command you, that 

juſtly and without delay you cauſe to be replevied to 
A. B. his beaſts which C. D. took, and unjuſtly detaineth, 
aris ſaid ; and after do you cauſe juſtly to be done to him, 
Kc. that we may hear no more clamor for defed of juſtice, 
&c. | 8 


| Replevy. Tenants having their goods taken as a 


diſere/s for rent, are to replevy them in five days, or they 


may be appraiſed and ſold, by Stat. 2 V. & M. fi 1. 


"3 cheat bought Joon of defendant upon credit, and 


ſold them to plaintiff, notwithſtanding they were replevied 


out of his hands, he ſhall maintain treſpaſs. 6 Mod. 69. | 


Il. 459. 
y To 49 is uſed for the bailing a man. Stat. We/im. 


1. c. 11. Vide Homine Replegiando, and Repleuin. 
Repleviſh, Signifies to let one to mainpriſe on ſurety, 
Ed. i. cap. 11. : 
Replication, (replicatio) Is an exception or anſwer 

made by plaintiff to defendant's plea : And it is alſo that 

which the complainant replies to the defendant's anſwer in 

Chancery, Sc. Weſt's Symb. par. 2. 

The replication is to contain certainty, and not wary from 
the declaration, but muſt purſue and maintain the cauſe of 
plaintiff's action; otherwiſe it will be a departure in plead- 
ing, and going to another matter. Co. Lit. 304. Tho' 
as a faulty bar may be made good by the replication; ſo 
ſometimes a replication is made good by a rejoinder ; but if 
it wants ſubſtance, a rejoinder can never help it. 2 Lill. 
Ar. 462. A replication being intire, and ill in part, is 
ill in the whole: But if there be three replications, and 
one is ſuperfluous, and the other two ſufficient, and de- 
fendant demurs generally, plaintiff may havejudgment on 
thoſe which are ſufficient. . 1 Saund. 338. 2 Saund. 17. 

Where defendant pleads in bar, and plaintiff replies 
inſufficiently ; if defendant demurs ſpecially on the repli- 
cation, and the bar is inſufficient, if the action be of ſuch 
a nature that a title is ſet forth in the declaration or count, 
as in a formedon, &c, judgment may be given for plaintiff 
on the inſufficient bar of defendant ; And where the title 
doth not appear till ſet forth in the replication, and that is 
inſufficient, there judgment ſhall be had for defendant for 
the ill replication. Godb. 138. 1 Leon. 75. 3 Nell. 
Abr. 133. : | 

A replication concludes either with hoc paratus eſt werifie 
care, or to the country. In action on a bond to pay all 
ſums expended about certain buſineſs, c. on de- 
fendant's pleading he paid all; plaintiff replies that he 
had not, er hoc paratus, c. Upon a demurrer it was 
held plaintiff ought to have concluded to % country; be- 
cauſe there is an affirmative and negative, and if he might 
be admitted to aver his replication thus, there would be no 
end in pleading. Raym. 98. 

But where new matter is offered in a replication, plain- 
tif ſhould aver his plea, ſo as to give defendant an oppor- 
tunity to rejoin. 4 Mod. 285. Lutw. 98. 

Replication in criminal caſes. See Culprit, and Black, 
Com 4 V. 333. v. | ; ; 

Bepozt, (from the Lat. reportare) Is a public relation, 
or bringing again to memory, of caſes judicially adjudged 
in courts of juſtice, with the reaſons as delivered by the 


Judges. Co. Lit. 293. | 
There are likewiſe reforrs, when the court of Chancery, 


or other court, refer the ſtating ſome caſe, &c. to a Maſ- 


| 


every Report, by 13 Car. 2. 


; oa 
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ter of Chancery, or other referee, his certificate therein 


is called a Report: On which the court makes an abſo- 


late order. Prad, Solic. 67. | 

A Maſter in Chancery, having an order of reference, is 
to ĩſſue his ſummons for the parties to attend him at a ce=- 
tain time and place; when and where they may come 
with their counſel, clerk or ſolicitor, to defend themſelves, 
and maintain, or object againſt, his Report, or certifi- 
cate, Cc. And Matters are to draw their Reports briefly 
and as ſuccinctly as may be, pre/erving the matter clearly for 
the judgment of the court; without recital of the ſeveral 
points of the order of reference, or the debates of counſel 
before them; anleſs in caſes doubiful, when they may 
ſhortly repreſent the reaſons which induce them to what 
they do, Ubid. | 

Reports and certificates of Maſters in Chancery are to 


be filed with the regiſter in four days after the making 


and figning ; and to be confirmed by the court, to which 
exceptions may be made, c. STEP 

None ſhall take any money for Report of an order, or 
cauſe referred to them by any judges, on pain of 1co/. e. 
ſo as not to prohibit the clerk from taking 12 4. for the 
firſt, and 2 4. for every other ſheet. Stat. 1 7ac. 1. cap. 
10. But Maſters in Chancery, may take for every Report 
or certificate, made on an order on hearing of a cauſe 203. 
And for any other Report, &c, made on petition or mo- 
tion 10s, And their clerks ſhall have 5s. for writing 
Vide Reference. 

A Report by a Maſter in Chancery, is as a judgment 
of the court. 1 Vn Rep. 653. _ 

By a ftanding order of the court of Chancery, made by 
the Lords Commiſſioners in the 4 V. M. it was di- 
rected, That all Reports ſhould be filed within four days 


after the making, otherwiſe no decree or proceedings to 


be had thereupon ; but the Regiſter reporting, that it was 
ſufficient if the Report were filed before any proceedings 
had thereupon, tho' not done within four days after 
making, Ld, C. J. King agreed thereto. And the court 
took it to be well enough, tho” in this caſe the motion to 
confirm the report ni cauſa, was made the fame day that 
the Report was filed. 2 Vn Rep. 517. 
It is not uſual to confirm Reports of Receiver's ac- 
counts, per Maſter of the Rolls. 2 Vn Rep. 661. 
Bepoſition of the Fozeſt, /repo/frio forgſtæ, i. e a re- 
putting to) Was a farute whereby certain foreſt- grounds 
being made purlieu on view, were by a ſecond view put to 
the foreſt again. Mango. par. 1. e | 
Bepoſitozium, (Lat.) A ſtorehouſe or place wherein 
things are kept; alſo a warehouſe, Cro. Car. 5 5 
Bep:eſentation, /repre/entario) Is perſonating another: 
There is an heir by repre/entation, where a father dies in 
the life of the grandfather, leaving a ſon, who ſhall in- 
herit his grandfather's eſtate, before the father's brother, 


Oc. Bro. Abr. 303. Alſo executors repre/ent the perſon 
of the teſtator, to receive money and aſſets. Co, Lit, 


209. 
Kepzieve, (from the Fr. repris, tho? Black/flone takes it 
from reprenare) Signiſies to take back or ſuipend a pri- 
ſoner from the execution and proceeding of Jaw for that 
time, Terms de Ley. Every judge who hath power to 
order execution, hath power to grant a zeprieve; and ex- 
ecution is often ſtaid on condition of tranſportation, But 
no priſoner convicted of any felony, for which he cannot 
have his clergy, at the ſeſſions at the Old Bailey for Lon- 
don or Middi;/ex, &c. ought to be reprieved but in open 
ſeſſions; and reprieves are not to be granted otherwiſe, 
without the King's expreſs warrant, not by order of any 
Juſtices of goal delivery, Kel. 4. 2 Hawk. P. C. 463. 


Woods Inft. 662. | * 
If a woman is condemned for treaſon or felony, and is 


found by an inqueſt or jury of matrons impanelled by the 


ſheriff, Qc. to be guick with child, execution ſhall be re- 
ſpited, and the woman reprieved ill her delivery; tho? ſhe 
ſhall take this favour but once; and cannot ſave herſelf 
by this means from pleading on her arraignment; nor 
from having judgment pronounced againſt. her on con- 
viction, S. P. C. 198. H. P. C. 272 Finch, 478. 
Where it is found by a jury of women, that a woman 
convicted of felony, is awith child, ſome judges have reſ- 


| pited her execution till a convenient time, #, e. a month 
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after her delivery, then to be executed, bat this is irre- 
gular, for ſhe may have a pardon to plead, therefore to be 
reprieved till the next ſeſſions. 12 . 10 1 Hales 
Hiſt. P. C. 368, 369. See Pregnancy, and Black, Com. 


V. 387. | 
: Kepaiſal, (repriſale, or repriſalia) Is taking one thing 
in ſatisfaction for another, derived from the Fr. repriſe; 
and is all one in the Common and Civil law. 

Hen. IV. enacted, That application be made to the 
Keeper of the Privy Seal, by perſons injured in the loſs of 
ſhipping at ſea, contrary to treaties, Sc. on evidence 
ſhewn, he ſhall fign letters of regueſ to demand reſtitution 
and reparation ; which if not made in convenient time, 
the Lord Chancellor is to grant letters of repri/al, to obtain 
the ſame by force, and for the indemnity of the perſons in- 
tereſted: And this is confirmed by the Stat. 4 H. 5. 
Co 7. | 
seil. are ordinary and extraordinary; ordinary re- 
priſali are to arreſt and take the goods of merchant ſtran- 
gers within the realm; and the other is for ſatisfactiop out 
of the realm, and is under the Great Seal, c. Lex 
Mercat. 120. | | 

If any perſon be killed, wounded, ſpoiled, or any ways 
damaged in a hoſtile manner, in the territories of any po- 
tentate, to whom letters of requeſt are tranſmitted, and 


no ſatis faction be made, there is no neceſſity to reſort to 


the ordinary proſecution, but letters of repri/a/ iſſue forth; 
and the Prince againſt whom the ſame are iſſued, is obliged 
to make ſatisfaction out of the eflates of the perſons committing 


the injuries ; and in caſe of a deficiency there, it will then | 


be adjudged a common debt on his country. But where mil- 
fortunes happen to perſons, or their goods, reſiding in a 
foreign country in time of war, repriſals are not to be 
granted; In this caſe they muſt be contented to fit down 
under the loſs, for they are at their liberty to relinquiſh 
the place on the approach of the enemy, when they foreſee 
the country is ſubje& to ſpoil : and if they continue, they 
muſt partake of the common calamity. Lex Mercaz. or 
Repriſals may be granted on illegal proſecutions abroad; 
where wrong judgment is given in matters ar doubtful, 
which might have been redreſſed either by the ordinary or 
extraordinary power of the country or place, and which 
was apparently denied, (Fc. See Letters of Margue, and 
Black. Com. 1 J. 258. And as to Repri/al of Goods, ſee 
Recaption, and Black. Com. 3 J. 4. ; 
Repziſes, (Fr. re/umptions, or a- taking back) Is uſed 
for deductions and payments out of a manor or lands, as 
rent-charges, annuities, Cc. Therefore when we ſpeak 
of the clear yearly value of a manor or eſtate or land, we 
ſay it is ſo much per annum ultra repriſes, beſides all re- 
priſes. „ - 
Republication of Wills, See Vill, and Black. Com. 


- 3 J. 379, 501. 


Bepugnant, (repzgnans) Is what is contrary to any 
thing ſaid before : And repugnancy in deeds, prants, in- 
ditments, verdicts, Sc. make them void. 3 Nel/. 
135. 
| The Common law abhors repugnancies and all incon- 
gruities ; but the former part of a deed, &c. ſhall Rand, 
where the latter part is repugnant to it. Fenk. Cent, 25 1. 
256. | | 
Where contrarieties are in ſeveral parts of deeds or 
fines, the firſt part ſhall ſtand ; in willi, the laß, if the 
ſeveral clauſes are not reconcileable. Fenk. 96. pl. 86, 

In contracts, gifts, verdicts, evidence, Cc. where direct 
contrarieties are for the ſame thing at the ſame time, 410 
is void. Tenk. 96. pl. 86. | 

A. made B. and C. executors, provided that C. ſhall 
not adminiſter his goods, B. and C. brought debt on bond 
as executors, It was held that the ation was well brought; 
for the proviſo is void. D. 3. 6. 4. pl. 7. &c. | 

A. gives lands to B. in tail, provided 4. ſhall take the 
profits of part for 10@G0 years; the provi/o is void; for in 
common preſumption it takes away the benefit and intereſt 
of the grantee in that parcel, Cro Eliz. 35. 

An award, that each ſhall give the other a general re- 
leaſe within four days after the award; proviſo that if ei- 
ther diſliked the award within 20 days after made, and 
ſhould pay to the other within the ſaid 2@ days 10.7. that 


8 a PR 


fo. 1 Yer, $2 2 Mod. 69. 3 Nelſ. Abr. 137. Aud 


are a damage to the eſtate of the perſon injured. Weud's 


could be an a&ual regue} before the action is brought, 


damages. Sid. 66. z Salk. 309. 


mutual promiſes between two perſons to pay each otber 


then the arbitrement Mould be void, the 5oviſe j 
nant, and judgment for plaintiff, Cro. Eliz, 291 

A proviſo good in the commencement may by con 
quence become repugnant, as grant of rent by deeg for 
life, provided that it ſhall not charge his perſon ; the 4 
vie is good, but if the rent be arrear, and the =. ahi 
die, his executors ſhall charge the perſon of the Sg 
in debt; for otherwiſe they be remedileſs; and fo it is 
now repugnant, by conſequence void, 6 Rep. 41.6 Ri 
Black. Com. 2 J. 156. FPS 

Beputation, /repuratio) Is defined by Sir Edu, Cole t 
be vulgaris opinio ubi non eft wveritas; and he tells ys th 4 
vulgaris opinio ex duplex, viz. Una orta inter grave to 
diſcretos & gue wultum weritatis habet ; altera orta inter 
lewes & wulgares homines abſque ſpecie weritatis. 4 Re 
104. That is not reputation which this or that man ſa T 
but that which generally hath been, and many men * 
ſaid or thought, 1 Leon. 15. e 

Alitile time is ſufficient for gaining Reputation, which 
needs not a very ancient pedigree to eſtabliſh it; for gene- 
ral acceptation will produce a Reputation. Cro, Jac 
308. But it has been held, that common Repuf sion 
cannot be intended of an opinion which is conceived of 
four or five years ſtanding ; but of long time, 2 Lil. A- 
464. And ſome ſpecial matter muſt be averred to induce 
a Reputation. Ibid. G | 

Land may be reputed parcel of a manor ; tho? not really 


ig 


there is a pariſh, and office in Reputation, &c. 
Reputation of Fame, Is under the protection of the 
law, as all perſons have an intereſt in their good name; 
and ſcandal and defamation are injurious to it, tho' defa. 
matory words are not actionable, otherwiſe than as they 


loft. 37. | | 
The ſecurity of Reputation or good name from the arts 
of detraction and flander, are rights to which every man 
is intitled, by reaſon and natural juſtice; ſince without 
theſe it is impoſſible to have the perfect enjoyment of any 
other advantage or right, Black, Com. 1 V. 134. 
Bequeſt, of things to be done: Where one is to do a 
collateral thing, agreed on making a contract, there ought 
to be a regueff to do it. 2 Lill. Abr. 464. If a duty is 
due, it is payable without regue//; on promiſe to pay a 
duty precedent on requeſt, there needs no actual requeſt; 
but on a promiſe for a penalty or collateral ſum, there 


Cro. Eliz. 74. 1 Saund. 33. 1 Lev. 289. 

If a debt is before a promiſe, a regueſt is not neceſſary, 
for then a regue/? is not any cauſe of the action; tho? upon 
a promiſe generally to pay on reque/?, the action ariſes on 
reque/t, and not before. Co. Jac. 201. 1 Lev. 48. 
See poſt. | | 

Action of debt for money due on a bond, may be 
brought without alledging a ſpecial reque/?. Cro. Eli. 
229, 523- | 

A man promiſes to re-deliver on regueſi ſuch goods as 
were delivered to him; if an action of detinue is brought, 
plaintiff need not alledge a ſpecial regueſt, becauſe the ac- 
tion is for the thing itſe!f ; But if an action of the caſe is 
had for theſe goods, then the regue/? mult be ſpecially al- 
ledged; as it is not brought for the hing itſell, but for 


If a promiſe is made to pay money to plaintiff, on 72- 
queſt, no ſpecial requeſt is required: But where there ar? 


money on regue/t, If they do not perfom ſuch an award, 
the requeſt is to be ſpecially alledged. And if there is 
a promiſe to pay money to a man on regueſt, and he dies 
before any requeſt made, it ſhall be paid to his executc!ts 
but not till regueſt made. 3 Salk. 30g. 3 Bulſt. 259. 
Where a perſon promiſes to pay 2 precedent duly, 
the general allegation /icet /epius uiſiti is ſufficient, 
becauſe there was a duty without a promiſe: As for in- 
ſtance; If one buys or borrows a horſe, and promiſes to 
pay ſo much on Requeſt: But where the promiſe is colla- 
ceral, as to pay -the debt of a ſtranger on Requeſt, Oc. 
the Requeſt is part of the agreement, and tran ſable 
there being no duty before the promiſe made; and for 


ſpecially alledged, for 
that reaſon the Requeſt muſt be ſpeciai'y bringing 
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bringing the action will not be a ſufficient Requeſt, 
Latch 93. 3 Leon. 200. 1 Sannd. 35. 3 Salk. 308. 

If a debt or duty ariſes either on bond or contract, /icet 
ſepinus requiſitus is good ;; contra where it becomes a duty 
b 


y the Requelt itſelf, when it is to be alledged ſpecially. 


3 Nel/. Abr. 144. ; 
It has been adjudged, that where the thing is a duty 


before any Requeſt made, a Requeſt is only alledged to 
aggravate damages, and ſuch Requeſt is not traverſable ; 
but if the Requeſt makes the, duty, as in afſumpfit to do 
ſuch a thing on Requeſt, there the day, c. of the Re- 
queſt ought to, be alledged, becauſe it is traverſable. 
Palm. 389. . a i 

If a Requeſt is to be ſpecially made, the day and year 
when made ſhould be ſpecially alledged. 1 Latw. 231. 
2 Lil. Abr. 466. Cro. Car, 280, But where a perſon 
is not reſtrained to make the Requeſt by a time limited, 
if made at any time during his life, it has been held 
to be good, Cro. Eliz. 136. And a Requeſt at any 
other time than named may be given in evidence. Sid. 
268. 

If a debt or duty does not accrue on a promiſe, until 
requeſt made, the ſtatute of limitations runs from the 
time of the regueſi, only, and not from the time of the 
precedent promiſe, Cro. Car. 98. 

At a trial, defendant would have plaintiff to prove the 
\ Requeſt ; but it was ruled that he need not; for, not being 
traverſed in the plea, it is admitted. 1 Lev. 166. 

Unreaſonable Requeſts are not regarded in law; and 
there is no difference where a thing is to be done on Re- 
queſt, and reaſonable Requeſt, Dyer 218, Cro. Car. 
176. 3 Nelſ. Abr. 140, 142. = 

Requeſts, (court of) The place where held being 
anciently called Camera Alba, is taken away by act of 
parliament. See Court of Requeſts. 

Rere County, Writs ſhall be delivered in the full, or 
rere county, Stat, 2 Ed. 3. cap. 5. Yide Rier County. 

Beſceit, ( Receptio). Is an admiſſion or receiving of a 
third perſon to plead his right in a cauſe formerly com- 
menced between two other perſons; as where an action is 
brought againſt tenant for life or years, or any other par- 
ticular tenant, and he makes default, in ſach caſe he in 
the reverſion may move that he may be received to defend his 
right, and to plead with demandant, 

Reſceit is likewiſe applied to the admittance of a plea, 
where the controverſy is between the /ame two perſons, 
Broke 205. Co. Lit. 192. Nel, 3 Abr. 146. 

He in reverſion may come into court, and pray to be 
received in a ſuit againſt his particular tenant; and after 
ſuch receit the buſineſs ſhall be haſtened, as much as may 
be by law, without any delay of either fide. Stat. 13 
R. 2. cap. 17. But re/ceit is admitted only for thoſe who 
have eftates depending on particular eſtates for life, tenants 
by the curteſy, or after poſſibility, Ic. and not for him 
in remainder after an eſtate tail, which is perdurable. 1 
And. 133. | 

Huſband and wife were tenants for life, remainder to 
another in fee; a formedon was brought agaipſt the huſ- 
band, who made default after default; and thereupon che 
wife prayed that ſhe might be received to defend her 
right; but it was denied by the court, becauſe if de- 
fendant ſhould recover againſt her huſband, f would not 
bar her right if ſhe ſurvived him, therefore it would be 
to no purpoſe, Then he in remainder prayed to be re- 
ceived, which at firſt the court doubted, by reaſon if the 
huſband ſhould recover, he might falfify ſuch recovery; 
and becauſe his eſtate did not depend on the eſtate of the 

| huſband alone, but on the eſtate of the huſband and wife 
but at laſt he was received. 1 Leon. 86. 

The ſtatute of Glouceſter enacts, that a termor may be 
received to falſify, if he hath a deed, and comes before 
Judgment; this is where he in reverſion cauſeth himſelf 
to be impleaded by collufion, to make the termor loſe 
his term, Wc.” 6 Ed. 1. cap. 11. And if any ſtranger 
come 1n by a collateral title, before he is received, he ſhall 
find ſurety to ſatisfy the demandant the value of the lands 
if he recovers from that time till final judgment; and 
demandant recovering, he ſhall be grievouſly amerced, 
Cc. by Stat. 20 Ed. i. 
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Reſceit of Homage, ( Receptio Homagli The lord's 


receiving homage of his tenant, at his admiſſion to the 
land. Kiteb. 148. | | 

' Beſcous, or Beſcue, ¶ Reſcuſſus, from the Fr. reſcosſe, 
i. e. l/iberatio) Is a reſiſtance again lawful authority. 


1. Of the different kinds of reſcues, &c. 

2. Of the offence of making -a reſtue, and how the offen« 
ders are to be proceeded againſt, and puniſhed. 

3. Of the form of the proceedings on a reſcue. 

4. In what caſes the ſheriff may return a reſcue; of the 


form of the return, and for what defects it may be quaſhed. 


1. Of the different kinds of reſcues, &C. 


If a bailiff, or other officer, on a writ arreſt a man, and 
others by violence take him away, or procure his eſcape; 


this is a re/cous IN FACT, So if one diſtrain beaſts for 


damage feaſant, in his ground, as he drives them in the 
highway towards the pound, they enter into the owner's 
houſe, and he withholds them there, and will not deliver 
them on demand, this detainer is a re/cous 1N LAW. Co. 


| Lit. lib. 2. c. 12, 161. Caſanæus in his book De Con- 
ſuetud. Burg. f. 294. hath the ſame words coupled with 


reſßſtentia. It is alſo uſed for a writ which lies for this 
fact called Breve de reſcuſſu, whereof you may ſee both 
the form and uſe in F. V. B. 101. Reg. of Writs, 125, 
and New Book of Entries, verb. Reſcous. | 

This, in ſome caſes, in matters relating to trezſou, is 
treaſ nz and in matters concerning felony, is felony, 
Cromp. Juſt. 54. Cowell, 

In other tering, reſcue is the taking away and ſetting at 
liberty againſt law any diſtreſs taken for rent, or ſervices, 
or damage feaſant; but the more general notion of rcf- 
cous is, the FORCIBLE freeing another from an arreft or 


fome legal commitment, which being a high offence, ſub- 


jets the offender not only to an action at the ſuit of the 
party injured, but likewiſe to fine and impriſonment at 
the ſuit of the King. Co. Lit. 160. F. N B. 226. 

But here there can be no reſcous but where the party 
has had the a&ual poſſeſſion of the cattle, or other things 


whereof the reſcous is ſuppoſed to be made; for if a man 


come to arreſt another, or to diſtrain, and is diſturbed, 
regularly his remedy is by action on the caſe, Co Lit. 161. a. 


Lit. Rep. 296. Het). 145 | 
If on a f. fa. the ſheriff ſeiſes goods which are taken 


away by a ranger, this is not properly a reſcue ; for 
ſeiſure of the goods, by virtue of the geri facias, the ſhe- 


riff has a property in them, and may maintain treſpaſs, © 
or trover for them; alſo the party injured may have an 


action on the caſe againſt the wrong-doer. Herl. 145. 
Lit. Rep. 296. <<. | 

If on a fferi facias the ſheriff returned that he had 
ſeiſed the goods, but that they were reſcued by B. and C. 
Oc. this is not a good return, but he ſhall be amerced; the 
party alſo, at whoſe ſuit the execution iſſued, may charge 
him by /cire facias for the value of the goods, 1 Vent. 
21. 2 Saund. 343. 1 Show 180. 


If the lord diftrain for rent when none is due, the tenant 


may LAWFULLY make reſcous; ſo may a ſtranger, if his 
beaſts be diflrained when no rent is due. So if the tenant 
tender the rent when the lord comes to diſtrain, and yet he 


does diftrain, or if he diſtrain any thing not diftrainible, 
as beaſts of the plough, when other ſufficient diſtreſi may be 


taken, the tenant may make reſcous; ſo if the lord diſ- 
train in the highway or out of his fee, Co. Lit, 47, 
160. 6, 161. 4. | 
But though there muſt be reaſon for the diſtreſs, and 
that otherwiſe the reſcue cannot be unlawful; yet it hath 
been held in a parco fracto, that defendant cannot juſtify 
breaking the pound and taking out the cattle though the diſ- 
treſi was without cauſe, becauſe they are now in the actual 
CUSTODY OF THE LAW. Salk. 247. | 
There is a difference between a man's being arreſted by 
a warrant on record, and by a general authority in law ; 
for if a capias be awarded to the ſheriff to arreſt a man 
for felony, though he be innocent, he cannot make ref. 
cue; but if the ſheriff will by the general authority com- 
mitted co him by law arreſt any man for felony, if he be 
| innocent 
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Fanocent he may * bimſelf. Co. Lit. 161. See 5 Co. 68. 


6 Co. 54. Cro. Jac. 486. 


2, Of the offence of making a reſcue, and how the offinders 


are to be proceeded againſt and puniſhed, 


It ſeems agreed, that the reſcuing a perſon impriſoned. 


for felony, is | alſo felony by the Common law. 1 Hal. 


Hg. P. C. 606... 
Alſo it is agreed, that a ſtranger who reſcues a perſon 


committed for, and guilty of high treaſon, 4noxwing him 
zo be fo, is in all caſes guilty of high treaſon. Staunf. 
P. C. 11. 1 Jon. 455. Whether he knew that the pri- 
ſoners were /o committed or not. Cro. Car. 583. 

To make a reſcue felony, it is neceſſary that the felon 
be in cuflody or under arreſ for felony; therefore if A. 
hinder an arreſt, whereby the felon eſcapes, the townſhip 
ſhall be amerced for the eſcape, and 4. ſhall be fined for 
the hindrance of his taking; but it is not felony in 4. 
becauſe the felon was not taken. 1 Hal. Hiſt. P. C. 606. 
3 Ed. 3. Coron. 333. Staunf. 31. 

So to make a reſcue felony, the party reſcued muſt be 
under cuſtody for felony or ſuſpicion of felony ; and it is 
all one whether he be in cuſtody for that account by a 
private perſon, or by an officer, or watrant of a juſtice; 
for where the arreſt of a felon is lawful, the reſcue of him 


| is felony; but it ſeems neceſſary that he ſhould have know- 


ledge that the perſon is under arreſt for felony, if he be 
8 on cuſtody of a private perſon. 1 Hal. Hiſt, P. C. 
06. | 

But if he be in cuſtody of an officer, there, at his peril, 
he is to take notice of it; ſo if there be felons in a priſon, 
and 4 not knowing it, breaks the priſon, and lets out 
the priſoners, though he knew not that there were felons 
there, it is felony. 1 Hal. Hift, P. C. 606. Cro. Car. 

83. 
, A perſon committed for high treaſon, who breaks the 
priſon, and eſcapes, is guilty of felony, unleſs he lets 
others alſo eſcape whom he knows to be committed for 
high treaſon; in which caſe he is guilty of high treaſon, 
not in reſpe& of his own breaking of priſon, but of the 
reſcous of the others. 2 Hawh. P. C. 140. 

If the perſon reſcued were indicted or attainted of ſeveral 
felonies, yet the eſcape or reſcue of ſuch a perſon makes 
but one felony. 1 Hal. Hift. P. C. 599. 

Wherever the impriſonment is ſo far groundleſs or ir- 
regular, or the breaking of a priſon is occaſioned by ſuch 
a neceſſity, c. that the party himſelf, breaking priſon, 
is either by the Common law, or by the ſtatute De fran- 
gentibus priſonam, ſaved from the penalty of a capital of- 
fender, a ſtranger who reſcues him from ſuch impriſon- 
ment is in like manner alſo excuſed ;' & fic e converſo, 2 


Hawk, P. C. 139. „ 
The return of a reſcue of a felon, by the ſheriff againſt 


A. is not ſufficient to put him to anſwer for it as a felony, 
without indictment or preſentment, by the ſtatute 25 
Ed. 3. c. 4. 1 Hal. Hiſt. P. C. 606. | 
As in caſe of an eſcape, ſo in caſe of a reſcue, if the 
party reſcued be impriſoned for felony, and reſcued be- 
fore indictment, the indictment mu/? ſurmiſe a felony done, 
as well as an impriſonment for felony or ſuſpicion there- 
of; but if the party be indicted, and taken by a capias, 
and reſcued, then there needs only a recital that he 
was indicted prout, and taken and reſcued. 1 Hal. P. C. 
607. 

But though the reſcuer may be indicted before the prin- 
cipal is convicted and attainted, yet he hall not be ar- 
raigned or tried before the principal be attainted; but if 
the perſon reſcued were jmpriſoned for high treaſon, 2he 
reſcuer mag immediately be arraigned, for in high treaſon 
all are principals; alſo it ſeems that he may be immedi- 
ately proceeded againſt for a miſpriſion only, if the King 
pleaſe. 2 Hawh, P. C. 140. 

The reſcuer of a priſoner for felony, though not within 
clergy, yet ſhall have his clergy. 1 Hal. Hiſt. P. C. 
607. 
By the 6 Geo. 1. cap. 23. ſect. 5. if any perſon reſcue 
felons ordered for tranſportation, or aſſiſt them in making 
their eſcape, he ſhall be guilty of felony, and ſuffer death 


without benefit of clergy. See allo 9 Geo, 1. c. 28. 


R E S 


As the offence of reſcuing perſons. ; | 
and felony is uſually Py os kg dia Of treaſon 
fence of reſcuing a perſon arreſted on meſne 2 
in execution after judgment, ſubjedts the 0 22 or 
writ of reſcous or a general action of treſpaſs N * 
or an action on the caſe, in all which ate, 4m, 
coverable. Alſo it is the frequent practice of th e 
to grant an attachment againſt ſuch wrong · doers ut 
the 77 Oe _ 1 e wg 20 
roce/s of the court. Co. Lit. | W 
Ent 3 Y it. 161. Co. Ent. 614, Rag. 
e who reſcues a priſoner from: 

Weftminſter- Hall ket ſtriking a ths LN ph of 
goods and profits of his lands, and ſuffer 8 is 
nt 


| during life; but not loſe his hand, becauſe he did 207 
| ar 


ſtrike, 22 Ed. 3. c. 13. 3 If. 141. 
It is elearly agreed, that for a reſcous on meſne pro 


ceſs the party injured may have either an action of treſ. 


paſs vi & armis, or an action on the cafe in u: 
ſhall recover bis debt and damages 3 3 8 
doer; and the rather, becauſe on meſne Proceſs he c ad . 
no remedy againſ! the ſheriff, Cro. Jac, 486. Hob 2 
: Alſo it hath been adjudged, that for reſcous of a = 
in execution on a ca. Ja. or ca. utla. an action will U a 
againſt the reſcuer, though the party Injured bath his 
remedy againſt che ſheriff, and the ſheriff hath his re ty 
againſt the wrong-doer ; for perhaps ihe Serif ma 2 d 
or inſolvent ; but herein it hath been held wi. if ” 
bring his action againſt the party who made the al l 
be may plead it in bar to an action brought by the fheri * 
if againſt the ſheriff or his bailiff, they may plead 4 he 
had ſatisfaQion from the party, ſo that if he Fon : 
againſt one, the other is diſcharged, Heil. bong 
Car. 10g. Hut. 98. Heb. 180, mt 
By the ſtatute 2 V. & M. Hat. 1. cap. 5. 68, 5. on 


pound breach or reſcous of goods diſtrained f. 
perſon grieved ſhall in a ſpecial action on * 


treble damages and caſts againſt the offe i 
_ _—_ of the W 7 they come to ; 0 ug w_— 
In an action on the caſe for a reſcous I 
it hath been held, that plaintiff ſhall 3 1 
as well as treble damages, for the damages are not given 
by the ſtatue but increaſed; an action on the caſe lyin 
for a reſcous at Common law. 1 Sal. 205, NOV 
An attachment will be granted not only againſt a com- 
mon perſon, but even againſt a peer of the realm, for 
reſcuing a perſon arreſted by due courſe of law; ſo that 
if the ſheriff in any caſe return to the court, that a perſon 
arreſted or goods ſeiſed, or poſſeſſion of lands delivered 


by him, by virtue of the King's writ, were reſcued or 


violently taken from him, &c. they will award an attach- 
ment againſt the reſcuers. Dyer 212. 2 Jon. 39. Salk, 
322e ; | | 
But it ſeems to be the practice, not to grant an attach- 
ment in any caſe for a reſcous, unle/5 the officer will return 
it ; for it hath been found by experience, that officers will 
take on them to ſwear a reſcous where they will not ven- 
ture to return one. 2 Hawk, P. C. 153. 

A diſtinction was taken where an attachment is prayed 
for a reſcous in the firſt inſtance, and where a rule to ſhew 
cauſe is only aſked ; in 2his affidavits of the fact are ſof- 
ficient; in the other caſe the ſheriff's return is requilite, 
Trin. 5 Geo, 2. in B. R. Young v. Payne. 

Where, on the return of a reſcue, an attachment 1s 
granted, and the party examined on interrogatories, upon 
anſwering them he ſhall be diſcharged; but if the reſcous 


is returned to the philazer, and proceſs of outlawry iſſues. 


and the reſcuer is brought into court, he ſhall xo: be diſ- 
charged on affidavits. Salk, 586, 


3. Of the form of the proceedings on a reſcut. 


An indictment of a reſcous ought to ſet forth the ſpe- 


. cial circumſtances of the fact with ſuch certainty, as to 


enable defendant to make a proper defence. Dyer 164- 
No defect can be aided by the verdict. 1 Rel. Abr. 781. 

Therefore, if an indictment lay the offence on an un- 
certain or impoſſible day, as where it Jays it on 4 future 
day, or lays one and the ſame offence at different days, 


or lays it on ſuch a day which makes the indictment te- 
pugnant 


pog bant to itſelf, it is void, Moor 555. Raft. Ent. | 


63+ | 55 5 
5 ie has been adjudged, on exceptions taken to an indict- 


ment for a reſcous, that it was hot neceſſary to alledge the | 


place. avbere the reſcue was made, and that it ſhould be 
intended that where the arreſt was, there alſo was the 
reſcue without the word ibid. Cro. Jac. 345. 2 Bulſt. 
208. | 3 | 
An exception taken to an indictment of reſcous, that 
it wanted the words vi & armis or manu forti, but over- 
ruled, it being held by the court, that the word r2/cu//ie 
implies it to be done by force. Cro. Jac. 345. The ſame 
exception taken in Cro. Fac. 473. over-ruled, and there 
held, that though it were error at Common law, yet it 
is made good by the ſtatute 37 Hen. 8. c. 8, Vide Cro. 
Jac. 472. Hart's caſe. 

It is ſaid, that an indiament of-reſcous is not within 
the ſtatute of additions, and that naming the perſon in-- 
dicted of ſuch a pariſh, without giving him any title, :. 

ſufficient. 2 Inſt. 665, 2 Show. 84. TORE 

Note; On an indictment of reſcous, if it were on an 
arreſt upon meſne proceſs, and the party has appeared, 


the court will be eafily induced to quaſh it; ſo if it be 


on proceſs out of an inferior court, though the party has 
not appeared, for uc aid is given 10 inferior juriſdictions. 

In an action for a reſcue plaintiff muff alledge in his 
declaration all the material circumſtances; as that ſuch a 
writ iſſued, that he was arreſted, and in cuſtody, and 
that he was reſcued, c. Godb. 125. 1 Lutw. 130. 

In an action on the caſe for a reſcous on meſne proceſs, 
the evidence was, the bailiff ſtood at the ſtreet door, and 
ſent bis follower up three pair of ſtairs in diſguiſe with 
the warrant, who laid hands on the party, and told him 
that he arreſted him; but he with the help of ſome women 
got from the follower, and ran down ſtairs, and defend- 
ant hearing a noiſe ran up, and put the party into a room, 
locked the door, and would not ſuffer the bailiff to 
enter. Holt doubted whether this was a lawful arreſt, 
being by the bailiff's ſervant, and xo? in his preſence; 
but ſaid, that plaintiff muſt prove his cauſe of aQion 
againſt the party; that he muff prove the awrit and war- 


rant by producing fevorn copies of thim; he nuſt prove the | 


manner of the arrefl, that it may appear to the court to 
be legal, and in point of damage be ni prove the loſs 


. 


of bis debt, wit. that the party became inſolvent, and 
could not be retaken, 6 Mod. 211. 


Form of the writ of Recor, 


* 


NEORGE tbe Third, &c. To the ſheriff of M. greet- | 


ing: If A. B. fhall mate you ſecure, &c. then put 
C. D. &c. to ſhew wherefore, whereas the ſaid A. B. at, 


&c. certain beafls of the ſaid C. D. had taken, and diſ- | 


trained for rent, &c. And thoſe, there, according to the law 
and cuflom of our kingdom of England,  wvould have im- 
pounded, the ſaid C. D. the beafts aforeſaid with force and 
arms reſcued, and otber enormities there did, to the contempt 
of us, and grievous damage of the ſaid A. B. and againſt 
eur peace, &c. 48 l 5 

Or put E. F. and G. H. to anſwer, &c. wherefore, 
whereas the ſaid A. B. according to the duty of his office, 
C. D. whom by our ſheriff of the county aforeſaid by aurit to 
him directed, aue commanded to be taken, at L. by wirtue of 
our ſaid writ had taken, and him to our priſon of, &c. there 
to abide, would have conveyed, the ſaid E. F. and G. H. 
him the ſaid C. D. at L. aforeſaid, with force of arms ref. 
cued, and other enormities, &c. ON 


4. In what caſes the ſheriff may return a reſent; of 
the form of the return, and for what defects it may be 
quaſhed, . * : | f 


The diſtinction herein laid down in variety of books 
and caſes is, that on a reſcue on meſne proceſs the ſheriff 
may return the reſcue, and is ſubje& to no action; for 
that on a meſne proceſs he was not obliged to raiſe his 
Fofſe comitatus, nor would it be convenient ſo to do on the 
execution of every meſne proceſs. Co. Eliz. 868. 1 
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Ney 40. Moor 8 52. 2 Lev. 144. 6 Mod. 141. Tatæo. 


130, 131. But the ſheriff may, , he pleaſes, take his 


?offe to arreſt one on meſne proceſs. Ney 40. 
But if the ſheriff takes a man on an execution, as on a 
ca. ſa, and he is reſcued from him before he can bring 


him to priſon, though he returns the reſcue, | yet hit ſoall 


not excuſe him; for when judgment is paſſed, and he and 
his bail do not ſurrender him, nor pay the condemnation 
money, and then a capias iſſues, to which there can be 
no bail, there it is preſumed that he will not be forth- 
coming, becauſe neither he nor his bail have ſatisfied the 


judgment; therefore the ſheriff ought to take the por 


comitatus ; conſequently it cannot be a good return, that 
he took the body, but that it was reſcued ; and the parry 
may bave an action M4 eſcape againſt the ſheriff on this return; 
and this is provided by the ſtat. em. 2. c. 39. which 


was made to prevent ſheriffs from returning reſcues to the 


King's writs, Cro, Fac. 419. 1 Rol. Rep. 388, 440. 
3 Bulſt. 198. Moor 852. S. C. Probey v. Lumley—Or 
on a capias utlagatim after judgment. Cro. Zac. 419. 
1 Rol. Rep. 389. | x1 


In an action on the.caſe againſt the ſheriff for an eſcape 


on meſne proceſs, defendant pleaded a reſtue; which, on 


| demurrer was held a good plea, though he did not ſhew 


that the reſcue was returned. 3 Lev. 46, _ 
But if one taken on meſne proceſs be once in priſon, 


| the ſheriff cannot return a reſcous, for the law preſumes 
that he hath a power to keep him there, 1 Rol. Rep. 
441. 3 Bulſt. 198. Cro. Fac. 419. But if the priſon 


is broken by the King's enemies, this Hall excu/e the 


| ſheriff. 4 Co. 84. 1 Yent. 239. But not if broken by 
rebels and traitors, for the ſheriff or gaoler hath his re- 
medy over againſt them. 4 Co, 84. Cro, Elix. 815. 2 


Mod. 28. 1 Vent. 239. 
If a felon be attainted, and in car 


89 — 


3 
© 


nn 
1 8 | ny vy 4p bad - aim to exe 
cution is reſcued from the ſheriff, the her is puniſhable 


notwithſtanding the reſcue; for there is judgment given, 
and the ſheriff ſhould have taken ſufficient power with 


him; therefore in that caſe the townſhip is not finable. 


1 Hal. Hiſt. P. C. 602. and there ſaid that @ reſcue. is #0 
It hath been adjudged, that the return of a reſcue by a 
ſheriff mu/# /hew the year and day on which it was made, 


| ſuch return being in lieu of an indictment. 3 H. 7. 
Lis pl, 3. Bro. Return de Brief 97. Fitx. Coro. 45» x 


Attach, 1. #4 > 38 1520 + Wk. 5 S963 Bi 
But it hath been held, that the ſheriff's return of a 
reſcue on a /atitat, without mentioning the day of the 
caption, was ſufficient; all the clerks in court affirming 
the precedents to have been ſo. Palm. 56 32 

The ſheriff's return of a reſcue, without mentioning 
the place where it was made, was held bad, and the party 
diſcharged, Moor 422. pl. 585. | | 


Where the ſheriff; returned virtute 


ere the ſher rned rept, mibi dire” 
feci warrant” A. & B. ballivii .meis qui wirtute inde cepe- 
runt the defendant, & in cuſtodia mea babuerunt quouſqus 


TY i” 4 «3d 229 Js "Wa. . . 
ſuch and ſuch reſculſtrunt him ex cuſtodia balli worum meo- 
rum; and this return was on, motion quaſhed ; for per 


Holt when bailiffs have arreſted the party, he is in, fact in 
their cuſtody, but in law he is in cuſtody of the ſheriff, an 


— . 


anſwer either way is good, wiz, that he was reſcued out 
of the bailiff's cuſtody, or that he was reſcued out of the 
ſheriff's cuſtody; but to ſay. that he was in the cuſtody of 


; 


theſh eriff, and yet reſcued out of the cuſtody of the bailiff 


is repugnant. 2 Salk. 586. 


— — 
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It ſeems that anciently,, when the ſheriff returned a 


| reſcue, the party was admitted to plead to it. age an indidt- 


nent, but the courſe of late has been nz 30 admit any plea. 


10 it, but drive the party to his action againſt the ſheriff 
in caſe the return were falſe ; hence it is. now ſettled that 
th return of a reſcue is not traver/able, but yet it hath been 


: 
»4 


| held that ſubmiſſion to the fine doth not conclude the 


party grieved from bringing his action for the falſe return, 
if it were ſo. Cro, Eliz. 781. Dyer 212, 2 Jon. 29. 


1 Vent. 224. 2 Vent. 175. Comb. 295. See 19 Vin. 


Abr. tit. Reſcous. 


March 1. 1 Jon. 201. 3 Buff. 198. 1 Rel. Rep. 389. 


See farther as to exceptions to returns of reſcue, Yelv. 
51. 2 Kol. Rep. 25 5. Stil. 155. 1 Sid. 332. 1 Lev. 
214. Lit. Rep. 2. 1 Vent. 2. 2 Keb. 436. 2 Jon. 197. 
6 Mod. 220. 5 Mod. 218, 2 Rol. Rep. 263. 1 Lev, 214. 

92 Cre, 
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continually dwelling or abiding in any place; and is all one 
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Gro. Fuc. 242. Raym. 161. 5 Mod. 217. See Black. | 


Com. 3 V. 12, 146, 170. 4% 125, 131. 
Refcuſſoz, The party who commits ſuch a re/cous. Cro. 


ac. 419. 
; Reſeiſer, / Re/ei/ire) Is retaking lands into the hands 
of the King, where a general livery or oufler le main was 


formerly miſuſed, contrary to the order of law. Staud. 


Prerog. 26. 1 0 

Reſervation, (Re/ervativ) A keeping afide, or pro- 
viding ; as when a man lets or parts with his land, but 
reſerves or provides for himſelf a rent out of it, for his 
own livelihood ; ſometimes it has the force of a /avizg or 
exception, Co. Lit. 143. 

Exception is always of part of the thing granted, and 
of a thing in being: And a re/ervation is of a thing not 
in being, but is newly created out of the lands or tene- 
ments demiſed; though exception and re/ervation have been 
uſed promiſcuouſly. Co. Lit. 47. The proper place for 
n re/ervation, is next after the limitation of the eſtate; and 
re/ervation of rent may be every two, three or more years; 
as well as yearly, half-yearly, quarterly, Wc. Co. Lit. 
47. 8 Rep. 71. wy ; 

Tt muſt be out of an houſe, or lands; and be made 
either by the words yeilding and praying, Nc. or the word 
covenant, which is of both leſſor and leſſee, therefore 
makes a re/ervation. Rol. Rep. 80. | 

The re/ervation of rent is good, altho' it is not rer ved 
by apt and uſual words, if the words are equivalent, 
Plowd. 120. 3 Nelſ. Abr. 150. But r:/ervation of a 
rent ſecundum ratam, is a void reſervation, 2 Vent. 272. 
See Reddendum, Rent, Oc. | 
 Reftance, (Refantia) Signifies a man's abode or con- 
tinuance; whence comes the participle ręfiant, that is 


with refdence, Old Nat. Br. 85. Kitch. 33. 

Beſfant-Rolis, 7. . Rolls containing the re/ants 
names of a tithing, Cc. which are to be called over 
by the ſteward on holding courts leet. Comp. Court 
Keep. 
 Beffdence, ( Refidentia) Is peculiarly uſed both in the 
Canon and Common law, for the continuance of a parſon or 
vicar on his benefice: And perſonal re/idence is required 
of ecclefiaſtical perſons on their cures, on pain of forfeit- 
ing 10/. for every month. Star. 21 fl. 8. c. 13. 

One of the great duties incumbent on clergymen, is 
that they be re/fdent on their livings: And on the firſt 
erecting parochial churches, every clergyman was obliged 


to rede on his beneſice, for reading of prayers, preach- | 


ing, c. by the laws and canons of the church; and by 
ſtatute, the parſon ought to abide on his rectory in he 
par/onage-bouſe ; for the ſtatute is intended not only for 
ſerving the cure, and for hoſpitality, but zo maintain the 
bouſe.in repair, and prevent dilapidations : though lawful 
impriſonment, fickneſs, Ic. being things of nece//ity, are 
good cauſe of excuſe for abſence, and excepted out of the 
act by conſtruction of law: And it is the ſame where a 
perſon is employed in ſome important buſineſs for the 
church or King; or is entertained in the King's ſervice. 
6 Rep. 21. Cro. Elix. 580. ED 
In an information on the ſtatute, it was adjudged, that 
the parſon is to live in the parſonage-houſe, and not iz 
any other, though in the /ame pariſh. But as by ſtatute 13 
Eliz. cap. 20. Leaſes made by parſons are declared void, 
where the parſon is abſent above eighty days in any one 
year, c. On this act defendant pleaded to an agree- 
ment for tithes, that the parſon was abſent from his par- 
fonage by the ſpace of eighty days in one year; and the 
jury found that he dwelt in another town adjoining, and 
came conftantly to his pariſh church four days in every 
week, and there read divine ſervice; and it was held, 
that this was not ſuch an abſence as is intended by 
the ſtatute to avoid any agreement or leaſe made by the 
parſon. 1 Bf. 112. 
A perſon allowed to have two benefices, may demiſe 
or leaſe one of them (on which he is non-reſident) to his 
curate only; but if the curate leaſes over, ſuch leaſe ſhall 
-laſt no longer than during the curate's reſidence, without 
abſence above forty days in any one year. 1 Leon. 100. 
See Cro. Eliz. 123. Some words in the act 13 Eliz. c. 20. 
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An incumbent preſented by the univer6; 
ſant's living, ſhall loſe it by hong = "x Mir = 
1, & M. c. 26. /. 6. See 19 Fin. Abr. tit. R 5 5 
and ſee Non-refidence, And Black. Com, 1 2 
92 q 1 ; 3 | Y 390, 
Wellduarp Legatee, Is he to whom | 
eſtate is left by 15 And ſuch eee 4 f the 
ecutor with others, ſhall retain againſt the Foo vr 
there are two re/iduary legarees, and one dies intef 5 
adminiſtrator ſhall have a moĩety of the ſur or --j 
perſonal eſtate of the teſtator, contrary to joint rds ny 
who are not intitled to moieties ; becauſe, by makin * 
re/iduary legatees, the teſtator intended an equal 2 7 
both: And if a ręfduary legatec dies before the will 10 
8 py ON ſhall have adminiſtration 5 6 
„ an. 2 8. 8 . / * | a ö 
Black Com. 2 3 N wo GOT nm 
eſignation, / Refjenatio) Is the yeildi 
into the hands of 3 called 4 
Reuunciation; and though it is all one in nature . 
. word /urrender, yet it is by uſe reſtrained to yeildin * 
Spiritual living to the biſhop, as ſurrender js the 3 
up of temporal land into the hands of the lord. A4 
reſignalion may now be made into the hands of the King 
| as well as the dioceſan, becauſe he has /apreman port, 
tatem ecclefiaflicamy as the Pope had in ancient times: tho 
it has been adjudged that a 7e/fgnation ought to be made 
only to the biſhop of the dioceſe, and not to the Kino - 
becauſe the King is not bound to give notice of the 8 5 
nation to the patron, as the ordinary is; nor can & 
King make a collation himſelf, without preſenting to the 
biſhop. Ploaud. 498. Rol. Abr. 358. . 

Every parſon who reſgus a benefice, muſt make the 
re/ignation to his ſuperior; as an incumbent to the biſho 
a biſhop to the archbiſhop, and an archbiſhop to the Kioe, 
as ſupreme ordinary; and a donative is to be reſigned 1 
the patron, not the ordinary; for in that caſe the 
clerk received his living immediately from the patron 
1 ps | 5 poop 

common benefice 1s to be re/ened to the ordina 
whoſe admiſſion and be clerk firſt rope i 
the church: And the re/ignation muſt be made to that or- 
dinary who hath power of inſtitution ; in whoſe diſcretion 
it is either to accept or refuſe the re/fonation; as the law 
hath declared him the proper perſon to whom it ought 
to be made, it hath likewiſe impowered him to judge 
thereof. Cro. Zac. 64, 198. | 

The inſtrument of r-fgnation is to be directed to the 
biſhop, and when the biſhop hath accepted of it, the re- 
Agnation is good, to make void the church, and not be- 
fore; unleſs it be where there is no cure, when iris good 
without the acceptance of the biſhop. | 

A refignation may be made before a public notary, but 
without the biſhop's acceptation it doth not make the 
church void: the notary can only atteſt the re/gnation, in 
order to its being preſented, He. 7bid. 

Before acceptance of the refgnation by the biſhop, no 
| Preſentation can be had to the church; but, as ſoon as 
the acceptance is made, the patron may preſent to the 
benefice r7e/fgned: And when the clerk is inſtituted, the 
church is full againſt all men in caſe of a common per- 
ſon ; though, before induction, ſuch incumbent may make 
the church void again by re/ignation. Count, Parl. 
Compan. 106, 

A parſonage is not to be granted over by the incumbent, 
but it may be rg; and refignations are to be abſolute, 
and not conditional; for it is againſt the natute of a 7e. 
2 to be conditional, being a judicial act. 3 Nell. 

r. 157. 

If any incumbent corruptly refgn his benefice, or take 
any reward for re/jgning the ſame, he ſhall forfeit double 
the value of the ſum, is, given, and the party giving it, 
be incapable to hold the living. Sat. 31 Elix. cap. 6. 
But a man may bind himſelf by bond to refgn, and it 3 
not unlawful, but may be on good and valuable reaſons; 
as where he is obliged to n if he take a ſecond benefice, 
or if he be non-reident by the ſpace of ſo many month, 
or to reg on requeſt, if the patron ſhall preſent his ſon 
or kinſman when he ſhall be of age capable to take the 


* 


as to leaſes by parſons not refident, repealed, wide 14 
Eliz. cap. 11, 


| living, Sc. Cro. Jac. 249, 874 Tho! 


R E S 


ragement in Chancery; for on ſuch bonds generally the 
incumbent is relieved, and not obliged to re/ign, 1. Rol. 


Abr. 443+ F945 
On debt upon a bond to refgs a benefice,. the court 


the bond, theſe bonds having been ſo often eſtabliſhed even 
in a court of equity. 1 Strange 227. But ſuch a bond 
will not be allowed, where. money has been paid on it. 
Ibid. 5 34. ö I SHR AE; 

A parſon's refuſal to pay his tenths, it is ſaid is a re- 
ftgnation, for which he may be deprived, Owen 5. And 
Where re/ignation is attually made de ecclefia, it ex- 


tends to all the lands and poſſeſſions of the church, Cro, | 


Fac. 63. ö ws 
The uſual words of a re/gnation are Renuncio, Cedo, 


Dimitto, and Refigno; and the word Refigno is not a pro- 
r term alone. 4 Rol. 350. See Black, Com. 1 J. 


382, 393 | 


Forn of a Refignation of a Benefice. 


ecclefie parochialir de, fc. in com. & dizce/;, Oxon. 
Polens, & ex certis cauſis & conſiderationibus weris, juſtis, 
E legitimis me in bac parte Jpecialiter moventibus, ab 
onere, cura & regimine dite mee reftorie, de, Wc. & 
pertinen. ejuſdem penitus txonerari,' eandem rectoriam mean 
& eccle parochialem pred. una cum ſuis juribus, mem- 
bris & pertinentiis univerſis, in-manus Reverendi Patris 
Johannis permiſſione divina Oxoniæ epiſcopi loci iſtius ordi- 
narii & diæceſani, vel ejuſdem vicarii in ſpiritualibus ge- 
neralis, ſeu alterins cujuſcungus hanc meam refignationem ad- 
mittend. poteſtatem habentis vel habituri, non vel in metu 
coactus, nec dolo malo ad idem inductus, nec aliqua ſiniſtra 
mac binatione motus, ſed ex certa ſcientia, animo deliberato 
& ſpontanea voluntate meis pure, fimpliciter & ABSOLUTE 
RENUNCIO & RESIGNO, ac re & verbo wacuam DIMIT= 
TO, jure quogus titulo & pofſefſione meis in cadem rectoria 


* 


ſue parochiali ecclefia, una cum ſuis juri bus membris & 


* Dei Nomine Amen. Ego A. B. refor & incumbens 


pertinentiis univerſis prehabitis & mihi bactenus conceſſis | 


emnibus & ſingulis RENUNCIO eoſdemgue on D & ab iiſ- 
dem receds totaliter & expreſſe in his ſcriptis. In cujus rei 
teſtimonium nomen & 


die & anno, c. 


As to reſignation of temporal offices, —declaring at an 
aſſembly of the corporation, that he would hold the place 
of alderman no longer is a good reſignation, eſpecially, 
ſince the corporation accepted it, and choſe another in his 
place; but till ſuch election he had power to waive his 
reſignation, but not afterwards. 2 Salk. 433. | 

A burgeſs of a corporation came to the mayor, and de- 
fired the mayor to remove and diſmiſs him-from the place 
of burgeſs. On return of this, a mandamus was denied 
to reſtore him; for having reſigned voluntarily, he is 
eſtopped to ſay, that the mayor had no power to remove 
him ; and the caſe being ſent to Hale Ch. B. he agreed, 
and ſaid that a corporation, as ſuch, have power to take 
ſuch reſignation, Sid. 14. | | 

But giving conſent to be removed, does not amount to 
a reſignation, Per Holt and Powell; a man may reſign 
an office by parol. Holt's Rep. 450. CNT 

Reſignation by a common-council-man need not be by 
deed. Lutw. 405. | | | 

Where an alderman is a juſtice of peace for life, by 
force of the patent of the King, who created the corpora- 
tion, he cannot reſign his office of juſtice of peace ; be- 
cauſe he cannot relign it but to a ſuperior; per Cole 
Ch. J. N DPuod fuit conceſſum; per Haughton, Rol. Rep. 
135. £4. 1 2 

Reſignation of Offices. If a man can have no title 
to the profits of an office, without the admiſſion or con- 
firmation of a ſuperior, there the nation of that office 

muſt be to him. 3 Nel/. Abr. 158. | 2 
| Reſozt, ( Neſortum) Signifies the authority or juriſdic- 
tion of a court: Saluo tamen tam reſorto uam aliis jure 
ne/tro et jure etiam alieno. Spelm. 
Dernier reſort, the laſt refuge. 


| 


would not let defendant's counſel argue the validity of | 


combat or the country, 


Sgillum meun bi. præſentibus appoſui | 


| poſſeſſion of lands or tenements, who had been unlawfully 


Tho? bonds for refgnation of benefices have no encou- Tf Reſpettu computi Uticecomitis habendo, [Is a writ for 


reſpiting a ſheriff's account, directed to the treaſurer and 
barons of the Exchequer. Reg. Orig. 19. 
Belpite, (Re/de4us) A delay; forbearance, or conti- 
nuation of time. Glanvil, lib. 12. c. 9. W Sia; 
Reſpite.of Homage, (Reſpedus Bomagii) Is the forbear- 
ance or, delay of bemage which ought to be performed by 
tenants holding by homage, Cc. tho' it had the moſt fre- 


quent uſe for ſuch as held in &4night ſervice and in capiti, 


who formerly paid into the Exchequer every fifth term 
ſome ſmall ſum of money to be reſpitad their homage : But 
this charge being incident to, and ariſing from 4night 
ſervice, it is taken away by the ſtat. 12 Car. 2, Rig 

Reſpite of Jury, ſee Jury, and Black. Com. 3 J. 


354. Xs 5 3 
| Reſpondeas, or Beſpondeat Ouſter, To anſwer over 


in an action to the merits of the cauſe, c. If a demur- 
rer is joined on a plea to the juriſdiction, perſon, or writ, 


| fc. and it be adjudged againſt defendant, it is a re/pon> 


deat ouſter. Jenk. Cent. 306, See Judgment, And 
Black. Com. 3 J. 303, 396. 4 J. 332. | * 
Reſpondeat Superioz. lf ſheriffs of London are inſuf- 
ficient, the mayor and commonalty muſt anſwer for them: 
And pur inſufficience del baili d'un liberty, reſpondeat 
dominus libertates. 4 Inſt, 114. Stat. 44 Edw. z. 
cap. 13. | = | 
| If a coroner of a county is inſufficient, the county as 
his ſuperior ſhall anſwer for him. Wood"s In/t 83. | 
A goaler conſtitutes another under him, and be per- 
mits an eſcape, if he be not ſufficient, ręſpendeat ſuperior; 
and ſuperior officers mult an/awer for their deputies in civil 
actions, if they are inſufficient to anſwer damages, Dr, 
of Send cl Ate: ach on 88 
Belpondentia, ſee Boſtonry. Black. Com, 2 V. 459. 
Beſponſalis, (Qui reſponſum deferr) Is he who appears 
and anſwers for another in court at a day aſſigned. Glan. 
lib. 12. c. 1. And Fleta makes a difference between 
reſponſalem, atturnatum, and efſoniatorem ; and ſays that 
reſponſalis was for the tenant, not only to excuſe his ab- 
ſence, but to ſignify what trial he meant to undergo, the 
| Flea, lib. 6. c. 21. - LY 
This word is made uſe of in the Canon laau, & fignificat 
procuratorem vel eum qui abſentem excuſae. 
Beſtitution, (Reſtitutio) Is reſtoring any thing unjuſtly 
taken from another; It fignifies alſo the ſetting him in 


diſſeiſed of them, Cremp. Juſt. 144. And reſtitution is: 
a grit which lies where judgment is reverſed, to re/tore' 
and make good to defendant what he hath loſt: The 
court which reverſes the judgment, gives, on reverſal, a 
judgment for re/iitution; whereon a ſcire facias guare re- 
ſtitutionem hahere non debet, reciting the reverſal of the 
judgment, and the writ of execution, Ce. muſt iſſue 


| forth. 2 Lill. Abr. 472. But the law doth often reſtore 


the poſſeſſion to one without a writ of reſtitution, i. e. 
by writ of Babere facias poſſeſfionem, Ic. in the common 
proceeding of juſtice on a trial at law. Iid. 473. 170 
There is a ręſtitution of the poſſeſſions of lands in caſes 

of forcible entry; a reſtitution of lands to an heir, on his 
anceſtor's being attainted of zrea/on or felony; and 7ęſti. 
tion of ſtolen goods, fc. 1 5 
A writ of reſtitution is not properly to be granted but 
where the party cannot be reſtored by the ordinary courſe. 
of law; and the nature of it is, to rgſtore the party to the 
poſſeſſion of a freehold, or other matter of profit, from 
which he is illegally removed; and it extends to reſlitution 

on mandamus to any publick office. 2 Lill. 472, 473. 

Where a judgment for land is reverſed in B. R. by 
writ of error, the court may grant a writ of re/itution to 
the ſheriff to put the party in poſſeſſion of the lands re- 
covered from him by the erroneous jodgment; tho' there 


| ought to be no re/iturion granted of the poſſeſſion of lands, 


where it cannot be grounded on ſome matter of record 
appearing to the court. Hill. 22 Car. And perſons 
who are to reſfore, are to be parties to the record; or they 
muſt be made ſo by ſpecial /cire farias. Cro. Car. 328. 
2 Salk, 587. . | | 

If a leaſe is taken in execution on a B. ya. and ſold 
by the ſheriff, and afterwards the judgment is reverſed 


15 the reitution muſt be of the money for which it was 


ſold, 
not 


, 
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| Tr is ſaid the party who loſes goods and proſecute: 
felon to conviction, ſhall have Hitution of boo — 
notwithſtanding ſale in market-overt, unleſs a neyy . 
perty be fairly acquired therein. e 
| Kelyng*'e Rep. 47, 48. 8. P. Dali. Tuſt, marg. c. 6 
= Appral of Robbery, and 19 Vin. Abr. tit. Refins, 
Beſtitution on an Indiſtment fox a forcible eng, 
An-indiQment lies for one jointenant againſt another 25 
a forcible entry, and the court of King's Bench att 
cution of joſtice; where the ſheriff is comnianded by the power to award reſtitution, upon a removal of the indie 
writ to /oll the gordr, and where he is not, when the goods | ment by certiorari, And per Hardewicke Ch. 2 dhe 
are to be reffortd, Nc. 8 Rep. 96. I muſt be a evrit of reſtitution, unleſs the deſendant pleads 
If plaintiff hath execution, and the money is levied and | ina reaſonable time. The King v. Marrow, Rey, 71, 
paid, and afterwards the judgment is reverſed, there the | Hardw. Per Annaly, 174. Vide Latch, 172. 4 Iuſi. bes. 
party ſhall have refitution without a /cire faciass for it | Salk, tit. Entry Foreible. Dalton's Juſtice, e. 131. 5. 51 : 
appears on the record what the party had loſt and paid; | and c. 134. p. 319. Alſo wide the caſe above cited From 
bur if the money. was only levied, and not paid, then | Annaly. And ſee Fortible Entry. - | 
there muſt be a /erre \ facias ſuggeſting the ſum levied, We [ Re⸗reſtitution, Is when there hath been a writ of re- 
And where the judgment is ſer aſide after execution for an | /7itation before granted: And reſtitution ts generally mat- 
irregularity, there needs no /cire factas for reſtitution; but | ter of duty; but re- reſtitution is matter of grace. Rayn 
an attachment of contempt, if on the rule for refiuntion | 85. RES e e WIRED: 6 7,540 4 
the money is not refored. 2 Salle. 588. ; | A writ of re-re/titution may be granted on motion, if 
lun a ſcire facias quare reftitution, &c. defendant pleaded | the court ſee cauſe to grant it. And oh quaſhing an in- 
payment of the money mentioned in the /cire facias, and | dictment of forcible entry, the court of B. R. may grant 
It was held to be 20 plea, Cro. Car 328. But now | a writ of re. reſtitation, Ce. 2 Lill. Abr. 474. 
payment is a good plea to a /cire facias by the fat. 4 & 5 Reftitutione extractt ab eceleſta, A writ to reſtore x 
. Ann. c. 16. 2 Lill. Abr. 479. 48 man to the church, which he had recovered for his ſanc- 
P Upon a Vi /acica removenda a parſon was put out of poſ. | tuary, being ſu d of felony. Reg. Orig. 69. g 
ſeſſion; and on a ſuggeſtion thereof, and affidavit made, RBeſtitutfone Tempozalium, A writ directed to the 
re/titution was ordered. Cre. Eliz. 465. ſheriff to reſtore the terthporalties; or barony of a biſhop- 
The juſtices of peace, before whom an indictment for | rick to the biſhop elected and confirmed. F. V. B. 169. 
forcible entry is found, muſt give the party re/#itution of | 1 Rol. Abr. 886. | 
his lands, &c, who was put out of poſſeſſion by force, | Belulting uſe, Whenever the uſe limited by a deed 
Stat. 8 H. 6. c. 9. But where one is indicted for a forcible | expires, or cannot veſt, if retarny bark" to bim who raiſed 
entry, and the party indicted traverſes the indiftment, | #, after ſuch expiration or during fuch impoſſibility, and 
there cannot be re/tzution before trial and a verdict, and | is ſtiled a routing uſe; As, if-a man makes a feoffment 
judgment given for the party, tho' the indictment be er- | to the uſe of his'r»tevded. wife for life, with remainder to 
roneous; it being too late to move to quaſh the indict- the uſe of her firſt-born ſon in tail: Here, ll he marrice, 
ment after the traverſe, ⁊ubich puts the matter on trial. 2 Tn E USE RESULPS' BACK TO HIMSELF; after matriage, 
Till. 473, 474. Ait Il it is executed in the wife for life; and, if the dies without 
A perſon being atrainted of treafon, c. he or his heirs | iſſue, the whole 72/u/ts back to him in fee. Bucon of Uſes, 
may be re/iored to his lands, Cc. by the King's charter | 350. 1 Rep. 120. See Uſes, and Black, Cm. 2 V. 
of pardon ; and the heir by petition of right may be re. | 335. And Com. Dig. tit. Uſes. (K. 7) © 
frored if the anceſtor is executed: But reſtitution of blood | Reſummons, (NReummonitio) Signiſies a ſecond ſum- 
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| Kot the term. Crol Fare 246. Moor 788. - But a ſheriff 
extended-goods and lands on an elegir, and returned that 
he took a leaſe for years, Which he ſold and delivered to 
plaintiff "as Bona & Catalla of defendant for the debt, 
and afterwards the judgment was reverſed for error; and 
it was adjudged, that the party ſhall be reſtored 7 the 
traſt, dale the eligit gave the ſheriff no authority to 
Fell the term, therefore 4 writ of eftitution was awarded. 
Fel. 179. And there has been in this caſe a diſtinction 
made between compulſory and voluntary acts done in exe- 


9 „ 


— 


muſt be by act of parliament; and re/{ztutions by parlia- 
ment are ſome of blood only, ſome of blood, honour, in- 
heritance, Se. 3 I»/t. 240. Co. Lit, 8, 391. The 


mons, or calling a man to anſwer an action, where the 
| firſt ſummons is defeated by any occaſion ; and when by 
, death, &c. of the judges; they do not come on the day 


to which they were continued, for trial of cauſes, ſuch 


King may reſtore the party or his heirs to his lands, and | ö 
cauſes may be revived or recontinued by ręſummont. There 


the blood, as to all flue begotten after the attainder. | 
id. a A4 ͤk'᷑ is alſo a writ of re-ſummons; which iflues after parol 

There ſhall be writ of reſtitution granted to the owner dimurrer. Vide tit. Parol demurrer and Re. attach. 
of Holen goods, by the court where à felon is tried on in- nen. 
dictment, after attainder of the felon, as in caſe of appeal | Relumption, (Re/amprio) Is particularly uſed for tak- 
of robbery. 21 H. 8. c. 11. And it may be alſo of mo- ing again into the King's hands ſuch lands or tenements, 
ney when the felon is convicted of the felony by reaſon | c. as before on falſe ſuggeſtion he had granted by let- 
of the evidence given by the party robbed, or by his | ters patent to any man. Broke 298. It is faid, that the 

urement, Se. And by this ftatute executors and | King cannot grant a prerogative of power ſo, but that 
adminiftrators ſhall ' have refirution of goods, and it is] he may re/ume it; otherwiſe it is of a grant of an intereſt. 
ſaid notwithfanding /ale in market-overt. 2 Inſt. 714. 3 Skinner's Rep. 236. Refumption , Grants is mentioned in 
Inft. 242. 5 Rep. 109. Rh | I the ſtat. 31 Hen, 6. c. 7. and other ſtatutes. ; 

I goods ſtolen are not waived by flight, or ſeized for | © Retainer, (From the Latin Refintre) Signifies, in a le- 
the King, the party robbed may take his goods again | gal ſenſe, a ſervant but act menial or familiar, that is, 
without proſecuting the felon ; but after they are ſeized” || not continually dwelling in the houſe of his maſter, but 
for the King, they may not be refered without appeal or: only wearing his livery, and attending ſometimes upon 
inditment. Kel. 48. 2 Hawk, P. C. 168. | ſpecial occaſions. This livery was wont to conſiſt of hats 

A ſervant took gold from his maſter, and changed it (or hoods) badges, or other ſuits of one garment by the 
into ſilver; the maſter ſhall have reſtitution of the filver year; and were many times given by great men, on de- 
by this ſtatute, Crs. Elix. 661. pl. 9. _ -+ 1 frgn of maintenance and quarrels, therefore juſtly for- 

A. ſtole cattle and ſold them at Coventry, in an open | bidden by ſeveral ſtatutes; as 1 R. 2. c. 7. on pain © 
market, and immediately he was apprehended by the | impriſonment and forfeiture to the King; and again, 16 
ſheriff of Coventry, and they ſeiſed the money; and after- R. 2. c. 4. 20 R. 2. c. 1. and 1 H. 4. c. 7. by which 
wards the thief was arraigned and hanged at the ſuit of the offenders fhould make ranſom at the King's will; 3 
the owner of the cattle. And by the court, the party any knight or eſquire thereby duly attainted ſhould Joſe 
ſhall have re/itation of the money, notwithſtanding the” | his livery, and forfeit his fee for ever, Cc. Which ſla- 
words of 21 H. g. c. 11. the goods ftolen, Ec, And Crook# || ture is further confirmed and explained by 2 H. 4. e. 21. 

ſaid, that it is uſual at Nezugate. Noy 18. [/ E. 4. c. 3. and 8 H 6. c. 4. And yet this b oben 
On this ſtatute of refiturion, fee 2 Hawk, P. C. 171. fo deeply rooted, that Edward the Foufth was necefſitate 


d 
4. 23. ect. 56. ä SY to confirm the former ſtatutes, and further to an 
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thi meaning, ns appears by 8 . 4 tap. 2, WF” | 5 ley a8ion. 6 on tho, caſe 44550 *. Bats 


a ſpecial penalty of five pounds on every man who 
ing 1 d | livery, and as much on ever Ain ſo re 


E either by writing, oath. or promiſe, for every 


ben are by the /eudi/s called dei + enim dicuntur 


gut i in alicujus fidem & tutelam recepti ſunt. And as our re- 

tainers are here forbidden, ſo are thoſe afidars in other 

countries. But moſt of the above · mentioned ſtatutes are 
repealed by 3 Car. 1. c. I. Cowell. 


Retainer of debts, By an executor or e 


is a remedy effected by the mere operation of law, ſee 


Black. Com. 2 V. 511. 3 Y. 18. and tit. Executers | 


Aqminiſtrators. | 
Retaining fee, (Merces retinens) Is the firſt fee given 
to any ſerjeant or counſellor at law, whereby to make 


him ſure that he ſhall not be on the contrary: part: It is, 
Hanorarium ſeu premium cauſfidici pracedaneum,. guo cliemi: | 


ſuo obligatur ne ad verſarii cauſam agate. 

-  Retenementum, Is a word uſed for detaining, with- 
holding, or keeping back, And ſine ullo retenemento was 

an uſual expreſſion i in old deeds and FOnveNances of lands. 


ell. | 
ketinentla, A retiaue, or perſons retained to a ine 


or nobleman, Pat. 14 R. 2. 
Retorno habendo, ſee Returno . 1 


" Betraſtus' Aqua, The ebb or return ofa tide. Pu. 


39 o Edu. 1. 


Retraxit, Is when plaintiff cometh i in nerfon i in court 


Mere his action is brought, and ſaith he will not proceed 


init; and this is a bar to that action or ever; It is ſo 
called, becauſe it is the emphatical word in. the Latin en- 
ty, ty, entered thus, ff. Et præd. quer. in propria perſona ſua 
ajenit & dicit quod ipſe placitum ſuum pred, verſut præd. 
fn =” 2 tro/equi von vult, fea abinde omnino_(e re- 

8 | Meturnum Averiozum, A jndiciel writ, the fame with 
* 1 muſt be always ; in perſon; 5 If it is by atiorney, | 


it is error: 8 Rep. 58. 3. Salk. 245. 


As to a retraxit, it is a bar to any action of equal nature 


Bought for the ſame cauſe or duty; but a nonſuit! is not. 
1 Inſt. 208. See Wil/. par. 1. 90. h 
If plaintiff ſays he will not appear, this is not avetraxit, 


but nonſait: But if the plaintiff ſays he will xoT sve, it | 
is aretraxit, 2 Danv. Abr. 4791.  Andretraxit is always 


on the part of - plaintiff or demandant; and it cannot be 
before a declaration, for before the declaration it is only 
a nonſuit. 3 Leon. 47. 2 Lill. Abr. 476. 

W | paintiff enter a retraxit againſt one joim-treſpaſſer, i it 
is a releaſe to the other, Cro. Eliz. 702. Sed qu? and 


ſee the next caſe. But if a retraxit be entered as to one 


appellee in appeal of murder, the ſuit may be continued 


againſt the reſt ; becauſe the appellant is to have a ſeveral 
execution againſt every one of them. H. P. C. 190. In 
a prohibition by „ a retraxit of one ſhall not bar the 


other two plaintiffs, Moor. 469. Nel/. Abr. 165, See 
Mile Proſequi, And Black. Com. 3 C. 296, 395. 


Bette, (Fr.) A charge or accuſation. Stat, Weſt. 1. 


cap. 2, 
Return, (Returna, or retorne, from the Fr. retour, i. e. 


redditio, recarſus) Hath many applications in law; but is 


moſt commonly uſed. for the return of auriti, which is the 


certificate of the ſheriff made to the court, of what he hath. 


done touching the execution of any writ directed to him; 


and where a writ is executed, or defendant cannot be- 


found, &c. then this matter is indorſed on the back of the 
aurit by the officer, and delivered into the court whence 


the writ iſſued, at the day of the return thereof in 


order to be filed. Stat. Vein. 2. cap. 39. 2 Lill. 
Abr. 476. 


The name of the ſheriff muft always be to the return of | 


writs; otherwiſe it doth not appear how they came into 
court; If a writ be returned by a perſon to whom it 1s not 
directed, the return is not good, it being the ſame as if 
there was no return on it. And after a return is filed it 
cannot be amended ; but before it may. Cre. Elix. 310, 
'2 Lil, Abr. 477» 4 78. 


If the ſheriff 4 not make a return of a writ, the 


court will amerce. him: ſo if he makes an inſufficient re- 
zurn; and if he makes a falſe return, the panty grieved 


0 


r 


—— 


N E v 


Infl. 9 ', 5. 


If a ſheriff web ny a W N where i in \reack £8 


he is: dead and there is no ſuch perſon ; or in a'/proveipe 
quod reddat that the tenant is dead, e., there may be aff 
e ſuch returns, by e. * 358 c. 8. 
Juni. Cut. 121, 122. 

Some rerorm are 4 lind of dedaration of. an acenſacions 
as the return of a reſcous, and the like; and tbeſ mag. d- 
Ertain and profes, or they will be ill. 11 Rep. 40. Plato. 

63, 117. Keidw. 165. ? 
; _- Writs to do things in franchiſes, are directed 10, 20d 
| retarned by the ſheriff to whom bailiſfs make their returns: 


turs of one who is no bailiff, and againſt him who makes 
it; and likewiſe againſt the bailiff of a franchiſe, for neg- 
ligence in execution, Ge. 7 Ed. 4. 14. 12 Ed. 4. 19. 
Moor, 6. 606. 2 

Sheriffs are to accept of returns of bail; if of libre 
here they are ſufficient. Dau. 19h, + 

There is a return of juries by ſheriffs; and pern of 
| connec by commiſfionerg,. Wor: 

1 Beturn⸗Days, Are days in in called by. that baue; ; 
or days in ant. See Term. 

Weturno Habendo, Is a a Abi lies . * 
are diſtrained and replevied, and the perſon who tool the 
diſtreſs juſtiſies the taking, and proves it lawful 1 nne 
the cattle arg to be returned to him. 

This writ alſo lieth when the plaint i in replevin-i is re- 
moved by recordare, into the King's Bench or Comma 
Plans, and he whoſe cattle ,are diſtrained makes default, 
and doth not proſecute his ſuit, F. N. B. 74. See Res 
plain. 

; . Returns. of members to Parliament, See. Parlia. 
ment. 


return babendo. Reg. Judie, 4 

Beturnum irreplegiabile, 1. a writ judicial, directed! 
ihe ſneriff for the final reſtitution or retars of cattle to 
the owner when unjuſtly taken or diſtrained, and ſo found 
by verdict ; and it is granted after a nonſuit i in a N 
deliverance. Reg. Judic. 27. 


faftu, Lambard's explication of Saxon — verb. Prot | 
feetan) Sigvifies with us the bailiff of a franchiſe or ov” 
nor eſpecially in the Weſtern part of England: 
fhire-reve: for ſheriff, See Kitchin 43. 


cungue faciebat reue lach vol latrocinium wel violentiam ſæ- 
mine in doma' inferebat, 20 ſolidis . . 
Domeſday, tir. Ceſtreſcite. 

Reveland,. Domeſday: book. eur g e. 1 Da: 
is. Hæc terra. fuit tomport\Edewardi Regis Tainland; /ed- 
poftea- con verſa eft in Reveland. | Et item dicunt legati Re- 
gis, quod ip/a rerra & a ui inde exit, furtim exfertar . 


i ares of 7 


"The land dere ſaid to hav been Thaneland, 7. . 2. 
and after converted into Reveland; ſeems; to have been 


to any by the King, but reſted in charge on the account 
of the Rewe or bailiff of the manor, who (as it ſeemeth) 
being in this lordſhip of Hergford, like the Reeve in 


Cbauter, a falſe brother, concealed the land from = } 


auditor, and kept the profit of it, till the ſurveyors, who 
are here called. ati Regis, diſcovered this falſhood, and 
preſented to the King that furtim aufertur Regi. 


This paſſage from Domeſday-book is imperfectly quo- | 


ted by Sir Edward Coke, in his Inſtitutes, /e2. 117. Who 
from theſe words Ku a falſe inference, That land 


holden by;/acage was called reve-/and., Covell, See Spel- 
man of Feuds, c. 24. See Teinland. 
Revels, Sigaiſy with us ſports of dancing, walking, 


or other noblemens houſes, which are commonly per- 
formed by nigbt; and there was an officer to order 
and ſuperviſe them, who was intitled Maſter f the Revels, 


| Cowell. 


| And an action will lie againſt a ſheriff, who takes the res, 


Bevelach, rebellion, from reve/lare,' to rebel. Au . 


ſuch land as being reverted to the King aſter the death of 
his Thane, who had it for liſe, was not ſinee granted out 


holden by knight ſervice was called Thain-land, and land 


c. formerly uſed in Princes courts, the inns of court, 


10A Bebenne, 


— — — 


4 
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Revenue, (Fr.) Is properly the yearly rent which ac- 
crues to any man from his lands and poſſeſſion; and is 
generally uſed for the revenues or profits of the crown, 
| 'Whoeverchuſes to be informed of the cal prerogatives 


Britiſh conſtitution hath veſted in the royal perſon, in or- 
der to | ſupport his. dignity. and maintain his power, 
will find them very curiouſly and learnedly treated 'of by. 
Black/ione, in the 8th Chapter of the firſt Vol. of his 
Commentaries. n ae nn 
. Reverſal, Of judgment, is making it void for error, and 
when, onthe return of a writ of error, it appears that the 
judgment is erroneous, then the court give judgment, 
Duod judicium revocetur, aduulletur & penitus pro null ha- 
Btatur. 2 Lill. Abr. 481. | | * a ee 


The eldeſt judge of the court, or in bis abſence the 


next in ſeniority, always pronounces the reverſal of an 
erroneous judgment openly in court, on the prayer of the 


party; and formerly it was the courſe to pronounce. 


it in French, to this effect, Pur les errors evandit, & auter 


errors manifeſt in le record, ſoit le judgment reverſe, &c. 
Trin. 22 Car. B. R. The judge now only ſays, judgment 


affirmed, or, judgment reverſed, as the caſe happens. 
' Reverſal of a judgment may be pronounced condition- 


ally, i.e. That the judgment is reverſed if defendant in 
the writ of error doth not ſhew good cauſe te the con- 


trary at an appointed time; and this is called a revocetur 
,; and if no cauſe be then ſhewn, it ſtands reverſed 
without further motion. 2 Lill. 48 2. 8 

The „at. 21 Fac. 1. c. 16. hath provided a new writ, 
where judgment is reverſed after verdict, or where an 
outlawry is reverſed, Sc. Lutw. 264. Vide Attainder, 
Error, Fudgment, Outlawry. et did 

Reverſion, (Reverſio, from Revertor) Signiſies à re- 
turning again; therefore Reverſio terre oft tanquam terra 
revertens in pofſeſione donatori five haredibus ſuis poſt donum 
finitum. I Inſt 142. 1 o e et 33 

A reverſion hath two ſignifications ; the one is an eſtate 
left, which continues during a particular eſtate in being; 


and the other is the returning of the land after the par- 


ticular eſtate is ended: It is ſaid to be ar intere/+ in the 
land, <when the poſſeſſion ſhall fall, and jo it is commonly 
taken ; or it is when the eftate which was parted with for 
a time, ceaſeth and is determined in the perſons of the 
aliences or 'grantees, Wc, and returns to the grantor or 
donor, or their heirs from whence derived. Plow. 160, 
1 Inſt. 142. PAT INT IFTS ER AE 

But the uſual definition of a reverſſon is, that if is the 
reſidue of an eſtate left in the grantor after a particular eſtate 
granted away, continuing in him who granted the particular 
eſtate ;' and where the particular e/tate is derived out of his 
eftate : As in a gift in tail, the reverſion of the fee-fimple 
is in the donor; and in a leaſe for life, or years, the 
rever/ion is in the leſſor: Alſo a reverfion takes place 
after a remainder, where a perſon makes a diſpoſition of 
a leſs eſtate, than that whereof he was ſeiſed at the time 
of making thereof. 1 1ſt. 22, 142. 

When the particular eſtate determines, then the re- 
werſion comes into poſſeſſion, and before it is ſeparated 
from it; for he who hath the poſſeſſion, cannot have the 
reverſion, becauſe, by uniting them, the one is drowned 
in the other. 2 Lill. Abr. 484. 

The reverſion of land when it falls, is the land itſelf; 
and the poſſeſſion of the tenant, preſerves the rewerfion of 
the lands, with the rents, Cc. in the donor, or leſſor, 
1 Inft. 324. | | | 

A rever/ion of an eſtate of inheritance, may be granted 
by bargain and fale inrolled, leaſe and releaſe, fine, &c, 
And by the grant of lands, a rever/ion will paſs; tho* by 
the grant of a rewver/ion, land in poſſefſion will not paſs, 
Bridgm. Conveyan. 237, 6 Rep. 30. 5 Rep. 124. 10 
Rep. 107. 5 | 

If one have a reverſion in fee, expectant on a leaſe for 
years, he may make a bargain and ſale of his rever/on for 
one year, and then make a releaſe to the bargainee in 
fee; by which the reverſſon in fee will paſs to the bar- 
gainee. 2 Lil. Abr. 483. And a rever/fioner may cove. 


nant to ſtand ſeiſed of a reverſion to uſes, &c. 11 Rep. 46, 
Likewiſe a rever/fon may be deviſed by will; and a teſta- 
tor being ſeiſed in fee of lands which he had in poſſeſſion, 


| Cro. Flix. 159. | 
of the King, or ſuch as regard his revenue 3 which the | A perſon deviſed a manor to 4, B, for 6x years, and 
ſome other lands to C. D. and his heirs; and all 2; Ve 
his lands to his brother, and the heirs male of big Be % 

and it was held that theſe words, 1 . 


or avow. 


Wood's Injt. 151. | 


„ 7 : ? Fa J 
; Alot x my , 
- 


aud of other landein rewerfon, deviſed all his lands for pay, 


ment of debts ; adjudged, that by the words all his land 


the r/ver/ror as well as the po! | "x nd" © 
er ns well us the pollefion paſſed. .'2' fd. 


| rds, ** the ret of bis ard 
before, but to the rewer/ion in fee of the manor, after th 
determination of the eftate for years. Allen 28. ö And be 
deviſe of all lands, tenements and hereditatfehts, undi 
poſed of before in a Will, a rever/fon in fee will pa, 2 
Fra, 285. 3 NOV. Ar. 166; ͥ!]!w]!ꝝ EE 08 
One ſeiſed of lands in fee, deviſes part thereof to B 
for life, and after, by the lame will, gives to C. all ni, 
lands not before particularly diſpoſed of v by this Jeviſe 
of all lands.” Sc. the reverſſon of the part given 2 | 
life paſſes! to C. Preceu. Chant. 202. There was lefſee 
fer years, remainder for life, rern in fee, the tenant 
for life. died, and the leſſee for years did not attorn to 
him” in the reverſion ; yet it was reſolved, that it paſſed 
without attornment, and he might bring an action of debt, 
. a wan ah 
If tenant for life, and he in rower ſon, join In a leit for 


life, or gift in tail, rendering rent; it ſhall enure, after 
ho N Bi: enn 
, e eee Bd 8 


% 


214. 
The particular eſtate for life or years, and his eſtate in 
reverſion, are divers and diſtin& ; therefore aid may be 
prayed of him in the rever/on : Yet theſe eſtates have re. 
lation one to another. 3 Shep. Abr. 220, 
Copyholder for life, cannot by forfeiture or otherwiſe 
deftroy the eſtate in re,, And he who hath' 8 
owe cannot be put out” of it, unleſs the tenant be 
ouſted of his poſſeſſion alſo. 39 Her. 6. Plowd, 162. 
TS ©... * rag 
Rewerfions expectant on an 2/fate-tail, are not aſſets, or 
of any account in law, becauſe they may be cut off by 
fine and recovery; but it is otherwiſe of a reverſſon on an · 
eſtate for /ifz, or years. 1 Inſt. 173. 6 Rep. 38. Wood's 
Inf. 15 1. e F 
No leaſe, rent-charge, or eſtate, c. made by tenant 
in tail in remainder, ſhall. charge the poſſeſſion of the 
reverfioner. 2 Lill. 448. But as no ſtatute hath made 
any proviſion for thoſe who have remainders or rever/ions 
os any eſtate-tail, they are barred by a recovery, 10 
3 | LT Io Pee: Lolli 
There were no reverſſons or remainders on eſtates in tail, 
at Common law: And by the Common law, no grantee 
of a rever/jon could take advantage of any condition or 
covenant broken by the leſſees of the ſame land; but by 
ſtatute, grantees of rever/ions may take advantage of con- 
ditions and covenants againſt leſſees of the ſame lands, as 
fully as the leſſors and their heirs ;' and the leſſees may 
have the like remedies againft the grantees of rever/ions, 
c. 1 . 337. 32 M % 6 . | 7 
A rewverfioner may bring action on the caſe for ſpoiling 
trees; for any injury to his reverſon, he may have this 
action; but he cannot have treſpaſs, which is founded on 
the poſſeflion. 3 Lew. 209, 233. 3 Cro. 55. 
He in reverſſon ſhall have a writ of entry ad communen 
legem, where tenant for life, etc. aliens the lands: And 
writ of intruſion, after their deaths, etc, New Nat, 
Br. 461. | ] . | | 
How to plead a rewerfion in fee, 2 Lutau. 1174. 
The difference between a reverſion and a remainder, Is 
that a remainder is general, and may be to any man, but 
to him who granteth the land, for term oſ life or other- 
wiſe; and a reverſion is to himſelf from whom the convey- 
ance of the land proceeded, and is commonly perpetual, &c: 
And remainder is an eſtate, appointed over at the ſame 
time: Bat the rever//on is not always at the ſame time ap. 


” 


pointed over. See Remainder. And Black. Cem. 2 V. 


175. Reverſions in Offices, vide Office. - 

| Review, (Fr. Reveue) A Bill of Review in Chancery, 
is where the cauſe hath been heard, and the decree therein 
ſigned; but ſome error appears in the body of the decree, 
or new matter is diſcovered in time aſter the decree | 


made: Which bill muſt be exhibited by /cawe of 152 e. 
| an 


j 


\ 


and is uſually done on oath made of the diſcovery of ntw 
matter, which could not be had or uſed at the time of the 


decree paſſed ; and the ſum of 20/, muſt be depofited in 


court, on bringing this bill, as a ſecurity for coſts and 
delay, if the matter be found againſt the party, c. Org, 
in Chan. 69. Pract. Solic. 121, 122. | 

Where a decree of the court of Chancery is repugnant, 
or one part of it contradicts another, ec, it may be re- 
verſed by bill of review, Ibid. See Black. Com. 3 V. 


+> review of Appeal of Delegates, Is a commiſſion 
ranted by the King, to certain commiſſioners, cr, See 
Appeal to Rome. 5 

Reviling church ozdinances, Is a poſitive offence 
againſt religion, that, affects the Habliſbed church; and 
it is puniſhed by the ſtatutes 1 Ed. 6. c. 1. 1 Elis. c. 1 
is 2. which wide, and Black. Com. 4 J. 50. 

Revival of perſons hanged. It is clear, that if, on 
judgment to be hanged by the neck 70 dead, the criminal 
be not throughly killed, but revives, the ſheriff muff hang 
him again. 2 Hal. P. C. 412. 2 Hawk, P. C. 463, 
For the former hanging was no execution of the ſentence ; 
and, if a falſe tenderneſs were to be indulged in ſuch 
caſes, a multitude of colluſions might enſue, Nay, even 
while abjurations were in force, ſuch a criminal, ſo re- 
viving, was not allowed to take ſanctuary and abjure the 


realm; but his fleeing to ſanctuary was held an eſcape in 


the officer, Fitzh. Abr. t. corone. 335. Finch. L. A. 67. 
Black, Com. 4 J. 399. | 

Reviving, Is a word metaphorically applied, to rents 
and actions, and ſignifies renewing them after they are 
extinguiſhed, Of which ſee many examples in Brote, 
tit. Revivings of Rents, Actions, Se. 23. See 19 Vin, 
Abr. 228—2 30. 

Revivoz, or Bill of Reviver, or Reviver, Is when a 
bill hath been exhibited in Chancery, againſt one who an- 
ſwers, and before the cauſe is heard, or if heard, and the 
decree is not inrolled, either party dies: In this caſe a 
bill of Reviver muſt be brought, praying the former pro- 
ceedings may ſtand revived, and be put in the ſame con- 
dition as at the time of abatement. 

If a party dieth, a female plaintiff marries, or there 
have been no proceedings on a decree, '&c. for a year 
paſt, the decree and proceedings muſt be revived by /ub- 
pana ſcire facias, or if the decree be inrolled, by bill of 
Revivor : But if the parties are not heirs or executors, 
Sc. to the party dead, the decree or cauſe is to be re- 
vi ved by original bill, and not by /abpena ſcire facias or 
bill of Rewivor; and a bill of Revivor lies not on a de- 
. cree of long ſtanding, but an original bill is to be pre- 
ferred. Practiſ. Solic. 122, See Black. Com. 3 V. 448. 

Bevocation, ( Rewocatio) Signifies the calling back 
of a thing granted; or a deſtroying or making void of 
ſome deed that had exiſtence until the act of Revocation 
made it void. 2 Lil. Abr. 485. And a revocation may 
be either general, of all acts and things done before; or 
ſpecial, to revole ſuch a thing: And where any deed or 
thing is revoked, it is as if it never had been. 5 Rep. go. 
Perk. ea. 105, In voluntary deeds and conveyances, 
there are frequently prowi/oes containing power of revoca- 
tion, which being coupled with an uſe, and tending to 
paſs by raiſing of uſes, according to the Stat. 27 Hen. 8, 


c. 10. are allowed to be good, and not repugnant; as 


where one ſeiſed of an eſtate in fee, covenants to ſtand 
ſeiſed thereof to the uſe of himſelf for life, and after to 
the uſe of his ſon in tail, remainder over, Qc. with pro- 
viſo that he may revoke any of the ſaid uſes; now, if af- 
terwards he revotes them, he is ſeiſed again in fee, with- 
out entry or claim; But in caſe of a feoffment or other 
conveyance, whereby the feoffee or grantee is in by the 
Common law, ſuch proviſo would be merely repugnant 
and void, 1 Inſt. 237. Stat. 27 Hen. 8. c. 10. 
Voluntary eftates made with power of revocation, as to 
purchaſers, are held in equal degree with conveyances 
made by fraud and covin to defraud purchaſers. 27 Elix. 
c. 4. 3 Rep. 82. 1 05 a 
ſes, and powers in contingency and poſſibility, by 
mutual aſſent of parties may be revoked and determined; 
and as by indenture they may be raiſed, ſo, by proviſo or 
limitation in the ſa ne indeature, they may be extinguiſh- 


| Hard. 374. 


2 Vent. 280. 


9 1 
. 


ed and deſtroyed. 10 Rep. 86. And where a power of 


revocation is reſerved for a man to diſpoſe of his own eftate, 
it ſhall always have a favourable conſtruction ;_ but it ſhall - 
be taken ſtrictly when it is to charge the eſtate of another. 


bp... 


When there is a power 
tion of uſes is a ſufficient revecation of the former, with- 
out any expreſs diſannulling, &c.. - Alſo if power. is re- 
ſerved to a man to revoke a deed by writing, ſubſcribed 
and ſealed in the preſence of two or more credible wit- 
neſſes; if he makes his will in writing, without making 


to revoke uſes, a new declara- 


ahy expreſs revocation, it will be a good revocation, and 


the will a good execution of the power. 


Hob. 312. 


Raym. 295. 3 Nel/. Abr. 168, 169. Though it hath 


been held, that all incident eircumſtances preſeribed by 


the proviſo or power of rewocation, as to ſubſcriptions, 


witneſſes, Cc. ought to be obſerved. 6 Rep. 33. 10 
Rep. 143. 2 Lil. 487, Lg RT Cl ALLEN, 

It hath been decreed, that the limitation of new uſes 
is good, where the expreſs power in the firſt deed was 
only to revoke, 1 Chanc. Rep. 242. 
feoffment in fee, or levy a fine, Wc, of the lands, before 
the deed of revocation is executed; theſe amount to a re- 
vocation in law, and extinguiſh the power of revecation, 
1 Vent. 371. 1Rep. 111. Power of revocation may be 


If a perſon make a 


releaſed; and where a man has an intire power of revoca- 


tion, and he ſuſpends or extinguiſhes it as to part, he 
may revoke as to the reſidue, if the conveyance was by 
way of uſe; but not where a condition is annexed to the 
land, 1 Rep. 174. Moor 615. A will is revocable; 
and a laſt will revokes the former: Though a new pub- 


ſaid may revoke the laſt, Peri. 479. 2 Sid. 2. See 
3 Med. 207. TEES | WP * 

Wills are to be revoked by ſome other will in writing, 
ſigned in the preſence of three witneſſes, or by cancelling 
by the teſtator, Cc. Stat. 29 Car. 2. c. z. 
voking a former, though it muſt be ſubſcribed by three 
witneſſes, it 1s ſaid need not be in the teſtator's preſence, 
as the will of lands muſt be, by the ſtatute. 1 P. Wil- 
liams 344. If a perſon cancels or revokes either the du- 
plicate or original will, this avoids both, they being bat 
one will, and muſt ſtand or fall together, 

But where a man makes a ſecond will, and intends 


that as a revocation of the firſt; if it be infufficient, it 


ſhall not deltroy the firit will though cancelled, 3 Mod. 
220, 258. 2 Vern. 741, | | 
A. makes his will in 1759, and at the ſame time a du- 


plicate thereof; he ſaid, he made it to pleaſe his wife, 


but that it was not a will to his liking. The duplicate 
was left with his daughter, He afterwards ſends for his 
attorney, tears off the ſeals, and orders the witneſſes names 
to be cut out; which was done in his preſence. He made 


A will re- 


lication of the firſt will, where there are two wills, it is 


7 


a new will the ſame day, with expreſs clauſe of revoca- 


tion, gave it the attorney to keep, ſaying he would not 


have the heir ſee it. He afterwards ſent to his attorney 
in order to make a new one, and to bring his ſecond ; 


the will was ſent ; but before the attorney came the teſtator 


was inſenſible; and died that day without making any 
other will. The cancellation of the firſt will in his own 
poſſeſſion was a revocation both of it and of the dupli- 
cate ; nor did the revocation of the ſecond will, ſet up the 


firſt. Burtenſhaw v. Gilbert, Llofft's Reports 465. 


The teſtator is to be of a good diſpoſing memory when 
he revokes his will, as well as when he makes it; he 
muſt have animum re vocandi, as well as animum teflandi, to 
make an effectual revocation. Show. 89, Cro, Jac, 497. 
3 Mod. 203. | 


Writings of revocation are to be taken according to the... 


ſubject matter, wiz. where a laſt will cannot ſtand with 
the firſt, 
afterwards made a feoffment of the lands in the will to 
uſes; and adjudged this was a revocation of his will, be- 
cauſe a will cannot take effect till after his death, Dyer 
74. A tenant in tail made his will in writing, which 
was duly executed; afterwards he made a bargain and 
ſale of the ſame lands contained in the will, to make a 
tenant to the prcipe,. in order to ſuffer a common re- 
covery, Which was done accordingly, and he declared 

| Ts | the 


Bid. A teſtator made his will, and ſome time 
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the uſes to himſelf 0d his heirs: by tho bargain apd (le, 
. the will was revoked. ' 3 Lev. 108. ' 

It hath been admitted to be a ſettled rule in Chaxcery, 
that where a teſtator deviſes his land in fee to one, and 
after mortgages it in fee to another, and then dies before 
the principal and intereſt is paid; this is not a rofal rews- 
cation of the will, bat only ga, ſo much for which the 
lands were mortgaged, and the deviſe ſhall have the 
equity of redemption. 1 Salk. 236, 258. Where lands 
are deviſed to one in ſee, and after mortgaged to the /ame 
perſon, it is a revocation in toto of the deviſe; but if the 
land be mortgaged to a ſtranger, in that caſe it 1s other- 
wiſe. Preced. Canc. 515. A man ſeiſed of lands, deviſes 


the ſame in fee, or for life, and afterwards makes a leaſe 


thereof to another for years, it ſhall not be a revocarion 


- but during the years: Though in caſe a perſon has de- 
viſed lands to one and his heirs, and after leaſes the ſame 


to him for à certain term, to commence after his death; 
this is a revocation of the whole eſtate, 1 Rol. Abr. 616. 
2 Cre. 19. 


In cafe a fortune be given to a child by the father, ſub- 


ſequent to the making of his will, wherein he had be- 
queathed her a portion; this ſhall be taken as a revocation 


of the legacy and will for ſo much. Preced. in Chan. 183. 


A perſon being unmarried, by will deviſed all his per- 
ſonal eſtate to T. P. and afterwards he married and had ſe- 
veral children; and died without making any other will: 
It was ruled by Commiſſioners of Delegates, that there be- 


ing ſuch an alteration of his eſtate and circumſtances, ſo 


widely different from the time of making-his will to his 
death, there was room to preſume a revocation, and that 


be did not continue of the ſame mind when he died. 2 
Salt. 592. | | 


* 


Leiters of attorney, and other authorities, may be re- 
woked, by the perſons giving the powers; and as they are 
reuocable in their nature, it has been adjudged, that they 
may be revoked, though they are made irrevocable. 8 


Rep. 82. Woeed's Inft. 286. Theſe revocations of a 


power regularly muſt be made after the ſame manner it 


was given; and there ought to, be notice to the party, 


tc. But if once the power be executed, a revocation af- 
ter will come too late. Dyer 210. | 

A warrant of attorney from a defendant to appear and 
accept a declaration, and plead for the defendant, may 
not be revoked with an intent to ſtay the plaintiff*s pro- 


cerdings; but the defendant on good cauſe ſhewn to | 


the court may change his attorney, fo as he plead by an- 
.Other in due time. Mich, 24 Car. B. R,, 2 Lil. 486: 
Letters of Adminiftration, and Preſentatiqns to benefices 
when and revoked, wide thoſe heads. | 
See farther as to Revocation of Deviſes, Black, Com. 
2 V. 376.—Of Ut, ib. 2 V. 335, 339. xi,—Of a Vill, 
ib. 6 V. 302. We” 


Revocatione Parliamenti, An ancient writ for re- 


ealling a parliament; and anno 5 Ed. 3 the parliament 

being ſummoned, - was recalled by ſuch writ before it met. 

Pryn's Animad. on 4 Inft. fol. 44. | 
Bewards, There are Rewards given in many caſes 


by ſtatute, for the apprehending of criminals, and bring- 


ing them to juſtice;z as a Reward of 40 J. for apprehend- 
ing of robbers on the highway, by 4 5 V. & M. 


c. 8. Alſo the like reward for the apprehending and 


taking of burglars. Srar. 5 Ann, c. 31, The ſame re- 
ward for apprehending of money-coiners or clippers, &c. 
6&7 W. 3.c. 17. And the like reward for the appre- 


henſion of thief-takers, not proſecuting felons ; and of 


perſons reſiſting the officers of the cuſtoms, by force of 


arms, Ce. 6 Geo. 1. c. 20, 22. So for diſcovering of 


accomplices, in various caſes, by 4 80 5 V. & M. c. 8. 

10 C11 . 3. c. 23. And 5 Ann. c. 31 | 
Rewep, A term among clothiers, ' ſignifying cloth 

unevenly wrought, or full of Reawesr. 43 Eliz. c. 10. 


Bhandir, Was a part in the divifion of Wales be fore 


the Conqueſt; Every townſliip comprehended four gavels, 
and every gavel had four y e and four houſes or 


tenements conſtituted every rhandir, Taylor's Hift. Gav. 


p. 69. : 
Bial, From the Span. Reale, i. e. Royal money, becauſe 


it is ſtamped with the King's effigies : Here, in England, a 
Rial was a piece of gold coin, (current for 10s, in the 
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| rig of King Hen. 6. at which. time there were halt. 


Is paſhog for 55.'and quanter-rials, or rial farch; 
85 for 24. 64 In the begioniog of 
1 reign, golden rials were coined at 155. à piece 
and 3 Jet. 1. there were roſe-rials of gold at 305. ſpy,” 
rials at 157. Lonunds's Eſſay, on, Coing, p. 38. Pura 

Bibaud, (Fr. Ribguls, Riballu A rogue, vagrny, 
whoremonger, or perſon given to all manner of wickeq 
neſs; And. there was a petition in parliament again 
ribauds and ſturdy beggars. Ann. 50 Fd. z. | 

Rice, To be exporied. from: Carolina, to other parts of 
Europe, Ge. Stat. 8 Geo. 2, cap. 19. Rice, to whay 
duties liable on importation. 4 & 5 V. & A. "Taps 

J. 4 Ann.. c. 5. concerning rice, how: far c 5 
we” 2. C. 28, y P lantations. | ophrmed, 3 
Bichmond in Durry, Richmond old park ſettled 
Queen Charlotte for life, 2 Geo. 3. c. 1, 85 e 

Richmond in Vonkchire, Spiritual perſons: in the 


archdeaconry of Richmond, ſhall not exact portions of the 


. 


deceaſed's goods, 26 Hen. 8, c. 15. ; 

Bichmond and Lenox, uke of) His leaſe of the 
aulnageof draperies provided for. 11 C12 Fil. c 20 2. 

Bider-Boll, Is a ſchedule or ſmall piece of parch. 
ment, often added to, ſome part of a roll or record. 

Bidge walhed Kerſey, Is Ker/ey cloth made of fleece 
wool, waſhed. only, on the, ſheep's back. See.Srac, 35 
Eliz, cap, 10. 7 | a 
: Riding armed, With dangerous and unuſyal weapons, 
is an offence at Common law. 4 nfl, 160. By the Sear, 
2 Ed, 3. C. 3. None ſhall ride-armed, by night or day to 
the terror of the people, or come with force and arms 
before the King's juſtices, c. during their office, upon 
pain to forfeit their armour, and ſuffer impriſovment at 
the King's pleaſure; and a fine may be ſet upon them 
by the. juſtices, by 10 Rich. a. cap. 1. And no perſon 
can excuſe the going or riding: armed in public, by 
alledging that he wears, armour for his defence againſt an 
aſſault; but men may wear common arms according to 
their quality and the faſhion, and have attendants with 
them armed, agreeable. to their characters; alſo perſons 
may ride or go armed to take felons, ſuppreſs riots, ex- 
ecute the King's praceſs, &c. 3 I,. 162, 

Biding⸗Clerk, Is one of the fix clerks in Chancery, 
who in his turn, for one year, keeps the controulment 
books of all grants that paſs. the Great Seal. Bloaxt. 

Kidings, Are the names of the parts or, diviſions of 
Yarkſpire, which are three, avis, Eaft- Riding, Meß. Riding, 
and Vert riding, mentioned in the Sat. 22 H. 8. c. 5. 
And, in indictments for offences in that county, the town 
and the riding muſt be expreſſed, Sc. Meſ's Symb. par. 2. 
See, Regiſtry of. Deeds, The word riding is a: corruption 
from tritbing. See Black. Com. 1 V. 116: 

Biens arrear, A. plea. uſed ia an action of debt for 
arrearages of, account, whereby the defendant alledges 
that there is nozbing in arrear. Book Entr. 

Riens paſſe per le fait, Signi6es that nothing paſſes 
by the deed; and is the form of an exception taken in 
ſome. caſes to an action. Broke. | | 

Kiens per-Deſcent, Is the plea of an heir, where be 

ss ſued for. his anceſtor's debt, and hath no land from 
him by deſcent, or aſſets in his hands. 3 CG. 151. In 
an action of debt againſt. the heir, who pleads riens per 
deſcent, judgment may be had preſently; and where aſſets 
deſcend, a ſcire faciat lies againſt the heir, c. 8 Rer. 
134. This means a judgment of aſſets, in futuro. 

Rier County, / Retro Comitatut, from the Fr. arrear, 
i. e. poſterior) Is oppoſed to full and open county; and op- 
pears to be ſome public place, which the ſheriff appoints: 


| for receipt of the King's money, after. the end of his 


county court. 2.£d, 3. cap. 5. Stat. Nalin. 2. c. 3% 
Flila, lil. 2. e. 6. | 

Rifftare, (from the Sax. riefz, rapina) Is to take away 
any thing by force; from, whence comes our Englifo word 


| rife, Leg, Hen. 1. c. 57, 


— Bifflura, A ſligbt wound in the fleſh; It is mentioned 
in Fleta, lib. 1. c. 1 | | 

Bight, (us) In general ſigvificatian includes vot 
only a right for which, a writ of right lies, but allo 
any title, or claim, either . by virtue. of a condition; 


mortgage, or the like, for which-.ne. a&ion-is yu 4 
| 2 law, 
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law, but only an. 4. Co. Lit. lib. 3. cap. 8, ſe. | endeayogr to ſabvert the laws ang liherties f this king- 
445: VVV | dom; by exerciling a power of diſpenſing with, 'aod ſul- 
There is jus proprictatis, a right of property; jus po/- | pending of laws; by levying money for the uſe of the 
 fefanis, à right of poifelſion; and jus proprictatis & poſ- | crown by pretence of prerogative, without conſentof par- 
/effienis, © right both of property and poſſeſhon ; and this liament; by raifing and keeping a ſtanding army, in time 
"was angiently called jus duplicatum For example, If a | of peace; by violating the freedom of election of members 
man be diſſeiſed of an acre of land, the diſſeiſee hath ur to ſerve in parliament ; by violent proſecutions ig the 
proprietatis, the dilleifor hath jar peſſeyFonis ; and if the | court of King's Bench z and capfing partial and gorrupe 
diſſeiſee releaſe to the difſeifor, he hath jus proprietatis & | Jurors to be returned on trials; exceſſive bail to be taken; > 
onis. Co, Lit. lib. 3. ſect. 447. | | and exceflive fines to be impoſed ; alſo cruel puniſhments 
Jus off Sextuplex,, 1. Tus recuperandi, 2. Intrandi, 7. | inflicted, &c, All which were declared to be illegal, 
Habendi. 4. Retinendi. 5. Percipiendi, 6. Et poſſidendi, | and infringing upon the ancient right and liberties of ho 
Co. 8 Rep. Edward. Altham's ca/e. 2 I people. Stat. 1 V. & M. f. 2. c. 2. (36.) FH 
Gilbert, Treat. of Ten, 18. ſays, That the diſſeiſor has | Bine, (Sax. ryne) A water-courſe, or little ſtream, 
only the naked poſſeſſion, becauſe the diſſeiſee may enter which riſes high with floods, POE z 
and evict him; but againſt all other perſons the giſſeifor Ringa, A military girdle; from the Sax. ring, i. e. 
has right, and in this teſpect only can be ſaid to have annulus, cireulus, becauſe it was girt round the middle: 
the right of poſſeſſion ; for in reſpe to the difſeiſee he | But, according to Bratton, ringa enim dicuntar Juod renes 
has no-right at all. But when a deſcent is caſt, the heir | circumdant, wade dicitur accingere gladio. Bract, lib. 1, e. 8. e 
of the diſſeiſor has jus palſaſſionis, becauſe the diſſeiſee Binghead, An engine uſed in ſtretching of cloth. 33 | 
cannot enter upon his poſſeſſion, and evict him, but is | E/iz. c. 10. | | . 
put to his real action, beisg the freehold caſt upon the Bingildze, A kind of bailiff or ſerjeant; and ſuch _ © 
heirz and ſays, That the notions of the law do make | r4ingy/ ſigniſies in Welſh, Chart. Hen. „„ 5 
this title to him, that there may be a perſon in being to] Biot, Bout, and unlawful Ifſembly, Rive, Criata 
do the feudal duties, to fill the poſſeſſion, and to anſwer | and riottum, from the Fr. riotte, quod non ſolum rixam 
the actions of all perſons whatever; and ſince it is the bh nit Lua wy ge vinculum etiam, quo plura is upum, 
law that gives bim this right, and obliges him to theſe fa ciculorum inflar, colligantur ) Signifies the forcible do- 
duties, antecedent to any act of his own, it muſt defend | ing of an unlawful thing by three, or more perſons aſ- 
ſuch poſſeſſion from the act of any other perſon whatever; ſembled together for that purpoſe, el. Symbol. part. 2. 
till ſuch poſſeſſion be evicted by judgment; which being | tit. ndi&ments, ſecb. 65. The difference between a riot, 
alſo the act of law my deſtroy the heir's title. | | rout and unlawful affembly, ſee in Lamb. Eiren. lib. 2. 
There are alſo a preſent and future right; à jus in re, c. 5. Stat. 1 Mar. c. 12, and Kitchin 19. whe gives 
which may be granted to a ſtranger; and what is called a | theſe examples of iets, the breach of incloſures, banks, 
naked right, or jus ad rem, where an eſtate is turned to | conduits, parks, pounds, houſes, barns, the burning of 
a right, on a diſcontinuance, Wc, Co. Lit. 345 · ſtacks of corn, Cc. Lamb. abi ſupra, mentions 
A right in writs and pleadings, is properly in one, theſe, to beat a man, to enter upon a poſſeſſion forcibly. 
when he is ouſted of the poſſeſſion of his eſtate by diſ- | Cowell. _ „„ oy Wy 
ſeifin or wrong, and hath remedy. by entry, or action: Holt Ch. J. in delivering the opinion of the court, ſaid, 
But right doth alſo include an eſtate in % in convey- | That the books are obſcure in the definition of riota, and 
ances; and therefore if tenant in fee-ſimple makes a leaſe | that he took it, that it is not neceſſary to ſay they aſ- 
and releaſe of all his right in the land to another, the ſembled for that purpoſe; but there muſt he an ax/azuful 
whole eſtate in fee paſſes, Wood's Inſt, 115, 116. aſſembly; and as to what act will make a riot or treſpaſs, 
| Sir Edward Cole tells us, That of ſuch an high eſtima- | ſuch an act as will make a treſpaſs will make a riot. 
tion is right, that the law preſerveth it from death and | 11 Med. 116. pl. 2. Trin. 6 Au. B. R. The Queen 
deſtruction ; trodden down it may be, but never trodden | v. Soley. 1 | eats 
out: And there is ſuch an extreme enmity between an As if a number of men aſſemble with arms, is terrorem 
eſtate gained by wrong and an ancient right, that the right | popul7, though no act is done, it is a riot. Hob, 91. If 
cannot poſſibly incorporate itſelf with the eſtate gained | three come out of an alehouſe, and go armed, it is a riot. 
by wrong. 1 nfl. 279, 6 Rep. 70, 8 Rep. 105. A 3 H. 7.1. Per Holt Ch, J. in delivering the opinion of 
right may ſometimes ſleep, though it never dies; a long the court. 11 Mod. 116, 117, The Queen v. Soley, 
poſſeſſion exceeding the memory of man, wall make "I Hawkins ſays, A riot ſeems to be a tumultuous ſtiſturb- 
.right; and if two perſons are in poſſeſſion by divers titles, | ance of the peace by three perſons, or more, aſſembling 
the law will adjudge the poſſeſſion in him that hath the | together of their own authority, with an intent mutually 
right. Co, Lit. 478. 6 Lit. ſed. 158. Where there is to aſſſt one another againſt any who ſhall oppoſe them, 
no remedy, there is preſumed to be no right by law. | 1a the execution of ſome enterprize of a. private nature, 
Vaugh. 38. 88 22 ö and afterwards actually executing the ſame in à violent 
No commands ſhall be made under the great or little turbulent manner, to the terror of the people, whether 
Seal, to diſturb or delay common right Stat. 2 Ed. 3. | the act intended was of itſelf lawful or unlawful. Haw. 
c. 8. See Refo, See alſo Property, and 19 Fin. Abr. P. C. 155. c. 65. J. 1. . . 
a £5 ; 5 A rout ſeems to be, according to the general opinion, 
Right Cloſe, write. See Refo, and Black. Com, 2 | a diſturbance of the peace by perſons aſſembling together | 
v. 99. 3 C. 195, e with an intent to do a thing, which if it be executed - 1 
Bight Cloſe, brit of, ¶ ſicundum conſuetudinem manerii) | will make them rioters, and actually making a motion 
Is a writ which lies for the King's tenants in ancient de- towards the execution thereof; but by ſome books, the 
meſne, and others of a ſimilar nature, to try the right of | notion of a riot is confined to ſuch aſſemblies only, as | 
their lands and tenements in the court of the lord exclu- | are occaſioned by ſome grievance common to all the 
ſively. See Black. Com. 3 V. 195. p I company, as the incloſure of land in which they all 
Right in Court. See Nectus in Curia. claim a right of common, Cc. However, in as much as 
Rights and Liberties. The rights aud liberties of | it generally agrees with a riot, as to all the reſt of the 
the Engliſh ſubject are ſecured (not granted) by Magna | above-mentioned particulars, requifite to conſtitute a riot, 
Charta, confirmed by many ſubſequent ſtatutes, and par- | except only in this, that it may be a compleat offence _ 


4 
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ticularly by the act of the firſt of William and Mary, flat. | without the execution of the intended enterprize, it 
2. e. 2. (36.) See moſt of the laws relative to this ſub- | ſeems not to require any farther explication. Haus, 
ject collected together, with many obſervations, and an | P. C. 158. c. 65. % 8. _ e EL 
eſſay on the conſtitution, in an octavo work, called Bri- | That an unlawful aſſembly, according to the common 
tifh Liberties, being an enlargement of Care's Engliſh | opinion, is a diſturbance of the peace by perſons barely 
Liberties. aſſembling together, with an intention to do a thing, 
Rights and Liberties, The declaration of rights and | which, if it was executed, would make them rioters, bur 
liberties againſt the conduct of King James II. ſets forth, | neither actually execating it, nor making a motion to- 


That he, by the aſſiſtance of divers evil counſellors, did | ward the execution of it; my he ſays this ſeems to be LE 
| | | 1 5 | 10 i eee e 
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moch too börrow ' definition ; for any meeting whatſo- | 


raiſe fears and jealouſies among the King's ſubjects, ſeems 
properly to be called an unlawful aſſembly ; as where | together for ſuch a new purpoſe is no way extenuated by 


great numbers, complaining of a common grievance, meet 
together armed in a warlike manner, in order to conſult 156, 157. c. 65. / 3. | 


together concerning the moſt proper means for the re- 
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cloſure, or to do any other aft of violence; to the 4:6 
turbance of the public peace, and ſuch motion 2 
to and executed accordingly, the perſons concerned cant 
not but be rioters, becauſe their aſſociating themſelves 


ever of great numbers of people with ſuch circumſtances 
of terror, as cannot but endanger the public peace, and 


their having met at firſt upon another, Hark, Pl. C 


| A mayor and alderman of a town making a riot, are 
covery of their intereſts; for no one can foreſee what may | puniſhable in their natural capacities; but where the 
be the event of ſuch an aſſembly. Hawk, P. C. 158. | have countenanced dangerous riots within their precinQs 
c. 65. J 9. | | their liberties have been ſeized, or the corporation fined. 
| 15 a man be in his houſe, and he hears that J. S. will 3 Cro. 252. Dali. 204, 326. Women may be puniſhed 
come to his houſe to beat him, he may well make an aſ- | as rioters; but infants under the age of fourteen years 
ſembly of people of his friends and neighbours to afliſt | are not puniſhable. Dale, 325. Wood's Inf 429. By 
and aid him in ſafe keeping his perſon. Per Fineux Ch. J. the Common law, riots are puniſhed by fine and impri. 
Br. Riots, pl. 1. cites 21 fl. 7. 39. | ſonment; and, if enormous, by pillory : And by ſtatute 
But if a man be menaced or threatened that if he comes |. Juſtices of the peace have power to reſtrain rioters, Gr. 
to the market of B. or to V. that he ſhall be beat, he | to arreſt and impriſon them, and cauſe them to be duly 
cannot make an aſſembly of people to affiſt him to go | puniſhed, 34 Ed. 3. c. 1. As ſoon as the ſheriff and 
there, and this in ſafeguard of his perfon ; for he need | other the King's miniſters hear of a riot, or other aſſembly 
not go there, and he may have remedy by farety of the | againſt the peace, they, with the power of the county, 
peace; but the houſe of a man 1s to him his caſtle and | ſhall apprehend ſuch offenders, and put them in priſon 


his defence, and where he properly ought to abide, c. until delivered. by law. 27 R. 2. c. 8. And two or 
Per Fineux Chief | more juſtices of the peace, dwelling near the place where 


Br. Riots, pl. 1. cites 21 H. 7. 39. 
| ſuch offences ſhall be committed, together with the ſhe. 


Juſtice. 6 5 
J . Hawk, Pl. C. 158. | rift or under-ſheriff of the county, ſhall, by the power of 


Dalt. Ju. cap. 137, cites 8. P 
cap. 65. ict. 10. cites 8. C. accordingly, and ſays, That 
ſuch violent methods cannot but be attended with the 
danger of railing tumults and diſorders to the diſturbance 
of the public peace.-—Though a man may ride with arms, 
yet he cannot take two with him to defend himſelf even 
though his life is threatened ; for he is in the protection 
oj the law which is ſufficient for his defence, Per Holt 
Ch. J. in delivering the opinion of the court. 11 Mod. 
116, 117. fl. 2. Trin. 6 Ann. B. R. The Queen v. 


So 


the county, if need be, ſuppreſs riots, routs, Qc. arreſt 
the offenders, and record what ſhall be done in their 
preſence; by which record the offenders ſhall ſtand con- 
victed, as by Stat. 15 R. 2. in caſe of forcible entries; 
and if offenders are departed, the ſaid juſtices, c. ſhall 
within a month after make inquiry thereof, and hear and 
determine the ſame; and if the truth cannot be found, 
then, within a further month, the juſlices. and ſheriffs 
are to certify to the King and council, Sc. on default 


If a number of people aſſembled together in a lawful c. 7. | | | 
manner, and upon a lawful occafion, as for electing a Theſe ſtatutes are underſtood of great and notorious 


mayor (as it was in this caſe) or the like, and during | riots: And the record of the riot within the view of the 


the aſſembly a ſudden affray happens, this will not make || juſtices, by whom it is recorded, is. ſuch a conviction as 
it a riot ab initio; but it is only a common affray, | cannot be traverſed, the parties being concluded thereby; 


Id. Raym, 965. Trin. 2 Ann. Grampound Corporation's | but they may take advantage of the inſufficiency of the 
8 record, if the juſtices have not purſued the ſtatute, Cc. 


caſe. 
If a number of people aſſemble in a riotous manner to It is ſaid that the offenders being convicted upon the re- 
cord of their offence, in the preſence of the juſtices, ought 


do an unlawful act, and a perſon, who was upon the 

place before upon a lawful occaſion, and not privy to | to be ſent immediately to gaol, till they pay a fine aſſeſſed 

their firſt deſign, comes and joins himſelf with them he | by the ſame juſtices; which fine is to be eſtreated into 

will be guilty of a riot equally with the reſt, Per Holt | the Exchequer ; or the juſtices may record ſuch riot, and 
commit the offenders, and after certify the record into 


Cb. J. which Powell J. ſeemed to agree. Ld. Raym: Rep. 
65. Trin. 2 Ann, Grampound Corporation's caſe, B. R. or to the aſſiſes or ſeſſions ; If the offenders are gone, 


995 | 
Holt Ch. J. thought an aſſembly might meet together 


with ſuch circumſtances of terror as to be a riot. 2 Salk. 
594, 595. fl. 4. Trin. 6 Ann, in the cafe of The Quten or receive their traverſe, to be ſent by the juſtices to the 
v. Soley & al MTN next quarter- ſeſſions, or into the King's Bench, to be 
If ſeveral are aſſembled lawfully without any ill intent, tried according to law. Dalt. 200, 201, 202. 
and an affray happens, none are guilty but ſuch as act; It hath been adjudged, that where rioters are convicted 
but if the aſſembly was originally unlawful, the act of | upon the view of two juſtices, the ſheriff muſt be a party 
one is imputable to all, Per Holt Ch. J. 2 Salk, 595. | to the inquiſition on the Stat. 13 H. 4. c. 7. But if they 
6 Ann. at niſi prius in Middleſex. 'The Queen v. Ellis, | diſperſe themſelves before conviQtion, the ſheriff need not 
It ſeems agreed, that a number of perſons, being met | be a party; for in ſuch caſe the two juſtices may make 
together at a fair, or market, or church-ale, or any other | the inquiſition without bim; and this is pro Domino Rege: 
lawful and innocent occaſion, happen on a ſudden quar- | And if the juſtices negle& to make an inquiſition within a 
rel to fall together by the ears, they are not guilty of a | month after the riot, they are liable to the penalty for 
riot, but of a ſudden affray only, of which none are | not doing it within that time; but the lapſe of the month 
> guilty, but thoſe who actually engage in it; becauſe the | doth not determine their authority to make an inquilition 
deſign of their meeting was innocent and lawful, and the | afterwards. 2 Salk. 592. 5 


+ ſubſequent breach of the peace happened unexpectedly Rioters convicted on view of two juſtices, and of 
ſheriff of the county, are to be fined by the two juſtices 


without any previous intention concerning it; yet it is ne tw a 
ſaid, that if perſons innocently aſſembled together, do | and the ſheriff; and if the ſheriff do not join 1n ſetting 
- afterwards, upon a diſpute happening to ariſe among | the fine, it is error; for the ſtatute requires that he ſhould 
them, form themſelves into parties, with promiſe of mu- | be joined with the juſtices in the whole proceedings. 
tual aſſiſtance, and then make affray, they are guilty of | Raym: 386. 13 H. 4. c. 7. By the 2 f. 5. c. 8, If the 
a riot, becauſe, upon their confederating together with an | juſtices make default in inquiring of a riot; at the - 
intention to break the peace, they may as properly be | ſtance of the party grieved, the King's commiſſion 0er 
ſaid to be aſſembled together for that purpoſe from tbe | be iſſued to inquire, by ſufficient and indifferent men 0 
time of ſuch confederacy, as if their firſt coming together | the county, at the diſcretion of the Chancellor; ray 


had been on ſuch a deſign ; however, it ſeems clear; that | coroners ſhall make the panel of inqueſt upon t 
commiſſion; which is returnable into the Chancery, Se. 


if, in an aſſembly of perſons met together on any lawful 5 g 
occaſion whatſoever, a ſudden propoſal ſhould be ſtarted | and by this ſtatute, heinous rioters are to ſuffer on 
7 going together in a body to pull Es a houſe or in- year's impriſonment, The 


ing found, they are to make a record of it, and fine them, 


whereof, the juſtices, &c. mall forfeit 100/, 13 H. 4. 


then the juſtices ſhall inquire by a jury; and the riot be- 
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TheLord Chancellor, having knowledge of a riot, may 
ſend the King's writ to the juſtices of peace, and to the 
ſheriff of the county, Ce. requiring them to put the ſta- 
tate in execution; and the Chancellor, upon complaint 
made, that a dangerous rioter is fled into places unknown; 
and on ſoggeſtion under the ſeals of two juſtices of peace 
and the ſheriff, that the common fame runneth in the 
county of the riot, may award a capias againſt the party, 
returnable in Chancery upon a certain day, and afterwards 
2 writ of proclamation returnable in the King's Bench, 
&c. 2 Hen. 5. c. 9. 8 Hen. 6. e. 11 ws” 

If one juſtice of peace hath notice of a riot, he muſt en- 
deavour to remove it, and may bind the rioters to the 

ood behaviour; and if they have no ſureties, or refuſe to 
bound, he may commit them to priſon, 13 Hen. 4.c. 7. 
Mod. Inſt. 368. Where riots are commited, the ſheriff, 
upon a precept directed to him, is to return twenty-four 
perſons dwelling within the county to inquire thereof, 
oe 0H... i . 

The Stat. 1 Geo. 1. f. 2, c. 5 enacts, That if any 

rſons, to the number of twelve or more, unlawfully 
and riotouſly aſſembled againſt the peace, being required 
by a juſtice of peace, ſheriff, under-ſheriff, mayor, or 
other head officer of any town, &c, by proclamation in | 
the King's name, to diſperſe themſelves, ſhall continue 
together an hour afterwards, they ſhall be guilty of felony 
_ avithout benefit of clergy; and perſons thus, aſſembled and 
continuing, are to be apprehended and carried before a 
juſtice of peace, &c. And if, in reſiſtance, the rioters are 
killed, the perſons concerned in it ſhall be indemnified: 
Perſons by force hindering the proclamation, it ſhall be ad- 
Judged felony; and the offenders neveriheleſs guilty, if they 
do not diſperſe, & c. 5 : 

Rioters demoliſhing any church, chapel, or dwelling- 
| houſe, are guilty of felony ; and inhabitants of towns and 
hundreds are to yield damages for rebuilding or reparation, 
to be levied and paid in ſuch manner as money recovered 
againſt the hundred, by perſons robbed on the highway, 
Se. Proſecutions on this act are to be commenced within 
ane year after the offence : And this 1s the ſeveteſt ſtatute 
that hath been made againſt rioters, but it being wholly 
in the affirmative, it doth not take away any authority in 
the ſupprefling a riot by Common law, or by other ſtatutes. 
Waed's Inft, 430. See Rebellious Aſſembly, and Black, 
Com. 4 V. 125, 142, 143, 146, 433. 


* 


A record of a riot on view. 


E it remembered, That on the firſt day of, &c. in the 
fourteenth year of the reign of our Sovereign Lord 
George the Third, now King of Great Britain, Sc. We 
A. B. and C. D. Eſquires, two of the juſtices of our ſaid 
Lord the King aſſigned to keep the peace in the county of, &C. 
aforeſaid, and E. F. Eſquire, then fperiff of the ſaid county, 
upon the complaint and humble ſupplication of L. B. of, &c. 
in the county aforeſaid, in our own proper perſons went 10 
the manſion- houſe of the ſaid L. B. in ibe pariſb, &c. in the 
county aforeſaid 3 and then and there we Jaw G. H. of, &c. 
and J. K. and L. M. of, &c. in the county aforeſaid, and 
other malgfactors and diflurbers of the peace of our ſaid Lord 
the King, to us unknown, to the number of five perſons, armed 
with fwwords, flawes, & c. unlawfully and riotouſly afſembled 
at the ſaid houſe, threatening great damage to the ſaid L. B. 
to the diflurbance of the peace of the ſaid Lord the King, and 
terror of his people, againſt the form of the ſiatute, &c. 
And therefore we the ſaid A. B. and C. D. then and there 
cauſed the ſaid G. H. J. K. and L. M. 10 be arreſted, and 
carried to the next goal of our ſaid Lord the King in the 
county aforeſaid, by our wiew and record being convicted of 
the unlawful aſſembly, tumult and not aforeſaid, there to 
remain until they have made fine and ranſom to our ſaid Lord 
the King for the ſame. In witneſs whereof aue have ſet our 
ſeals to this our preſent record, dated at, &C, aforeſaid, the 
day and year above-mentioned. 


1 F orm of an inguifition of a riot. 7 
South' ton, ff. M N inguifition for bur Sovereign Lord 196" 
R "\ King, taten at, &c. in the county afore- 
Haid, the firſt day of, &c. in the fourteenth year of the reigh, 
&c, on the oath of A. B. C. P. E. F. G. H. &c. (( 


| jury) honeſt and lawful men of the, ſaid county, before T. D. 


and J. B. E/quires, two juſtices of our ſaid Sovereign Lord 
the King, aſſigned to keep the peace in the ſaid county, & c. 
Which ſaid jurors upon their oath aforeſaid fag. that J. K. of, , 
&c. L. M. N. O. &c. and other malgfactors and diſturberl 
of the peace of bur ſaid Lord the King, to the ſaid jurors un- 

known, on the day of, &c. laſt paſt, with force and arms, 

that is to ſay, with ſwords, ſtaves, &c. and other offenſive 
weapons, into the meſſuage of T. W. in the pariſh, &c. 
aforeſaid, in the ſaid county, between the hours, &c. of the 
Jame day, unlawfully and riotoully entered, and him the 

Said T. W. afſaulted, beat and wounded, to the great dif-" 
turbance of the peace of our ſaid Lord the King, and terror of 
his people; and again/t the form of the ſiatute in ſuch caſe. 
made and provided, * © | 1 8 


i 


An indi&ment for a riot. 


HE jurors, &c. do preſent, That ]. K. late of, Le, 

in the county of, &c. aforeſaid, jeman, L. M. late of 

Kc. and N. O. late of, &c. on the firſt day, &. in the 

fourteenth year of the reign, &c. at, &c, with force and 

arms, &c. did riotouſly and unlawfully meet and 4ſ 
Jemble themſelves together, 10 diſturb the peace of our ſaid 

Lord the now King; and being ſo afjembled and met together, 

did then and there mate an aſſault upon one L. B. then being 

in the peace of God and of our ſaid Sovereign Lord the King; 


and then qnd there beat, æuounded and evitly treated the ſaid 


L. B. and ot ber injuries did to him, to the great damage of the 
Jaid L. B. and againſt the peace of our ſaid Lord the King, 
his crown and dignity, and alſo againfl the fotm of the 


flature, &c. 


Biparia, (from ria, a bank of a river) Is a water 
running between the banks, Magn. Chart. c. 5. Maſim. 
2. c. 47. 2 Tnjt. 8. Pang Pegs 

Bipiers, (parti, a Aſcella, qua in devehendis piſtibul 
utuntur, Anglice, a rip) Are thoſe that bring fiſh from the 
ſea-coalt to the inner parts of the land. Camb. Brittan. 
5 | e 5 

Bippers, Reapers or cutters down of corn; and rig. 
towel was a gratuity or reward given to cuſtomary tenants 
when they had reaped their lord's coin, Cowell, 


BVivagium, (rivage, or riverage) A duty paid to the 


King on ſome rivers for the paſſage of boats or veſſels, 
— Nuieti ſint ab omni laſtagio, tallagio, palſagio, rivagio, &&c; 


Placit, temp. Ed, 1. 5 | 
Biveare, To have the liberty of a river for fiſhing and 


fowling. Pat. 2 Ed. 1, : 
Bivers, By the ſtatute of Veſim. 2. c. 47. The King 

may grant commiſſions to perſons to take care of rivers, 

and the fiſhery therein: And the Lofd Mayor of Londol 


is to have the conſervation in breaches and ground over- 


flown as far as the water ebbs and flows in the river 


Thames. 4 Hen. 7. c. 15, Perſons annoying the river 
Thames, making ſhelves there, caſting dung therein, or 
taking away ſtakes, boards, timber-work, Cc. off the 
banks, incur a forfeiture of 5/, Stat. 27 Hen 8. c.18. 
Commiſſioners were appointed to prevent exactions of the 
occupiers of locks, wears, etc. upon, the river Thames 
weſtward from the city of London to Cricilade in the county 
of Wilts, and for aſcertaining the rates of water carriage, 
on the ſaid river, etc. by Stat. 6 and 7 W. 3. c. 16. And 
this ſtatute is revived with authoricy for the commiſſionets 


| to make orders and conſtitutions, to be obſerved under 


penalties, etc. 3 Geo. 2. c. 11. 24 Geo. 2. c. 8. | 
As to annoyances in rivers; either poſitively by actual 
obſtructions, or negatively, by want of reparations, the 
perſons ſo obſtructing, or ſuch individuals, as are bound to 
repair and cleanſe them, 'or (in default of theſe laſt) the 
pariſh at large, may be indicted, diſtrained to repair and 
amend them, and in ſome caſes fined," Black, Com. 4 V. 
| f 2 167 
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made felony, without benefit of clergy, maliciouſly to 
cut down any river or /ea-bank, whereby lands may be 
overflowed. By 1 Geo. 2. c. 19. To deſtroy the 7g/l- 
houſes, or any Haice or Jock on any navigable river, is made 
felony to be puniſhed with tranſportation for ſeven years. 
And by 8 Geo. 2. c. 20. Deſtroying /uices upon rivers is 
made felony without benefit of clergy, and the offence 
may be tried as well in an adjacent county, as in that 
where the fact is committed, 4 
Rivers made navigable, The river Py is declared 
a free and common river, for the. carrying of goods and 
paſſengers, with power to truſtees to make it navigable, 
and ordaining toll or tonnage duties to be paid for car- 
riage of goods, &c.. by the Stat 7 8 V. 3. c. 14. Du- 
ties and 1mpoſitions are granted to recover and preſerve the 
navigation of the river Dee, by 11 C12 FV. z. c. 24. 
And the river Derwent is made navigable by Stat. 1 Ann. 
1. c. 20. So of many other rivers. Vide 13 Geo. 1. c. 34. 
If perſons break down a lock, or other works on any na- 
wigable river, it is felony; and drawing up floodgates 
made for preſerving the navigation of rivers, &c. ſhall be 
ſent to the houſe of correction for a month. 8 Geo, 2. c. 
' Perſons may juſtify the going of their ſervants or horſes 
upon the banks of zavigadle rivers, for towing of barges, 
erc. to whomſoever the right of the ſoil belongs. 1 £4. 


Raym. 725. 


Boba, A robe, coat, or garment; and thoſe who rohas | 


accipicbant of another, are accounted of his family. Val. 
1 b. 207. | | 
5 5dbers. During the middle ages the highways were 
ſo much infeſted with Banditti, that it was neceſſary for 
travellers to form themſelves into companies or caravans, 
that they might be ſafe from the aſſaults of robbers, 
Bouquet Recueil des Hiſt. Vol. 7. 515. They became fo 
frequent and audacious, that the authority of the civil 
' magiſtrate was unable to repreſs them. The eccleſiaſtical 
juriſdiction was called in to aid it, councils were held 
with great ſolemnity, the bodies of the ſaints were brought 
thither, and, in preſence of their ſacred reliques, anathemas 
were denounced againſt robbers, and other violators of 
the public peace. Id. Vol. 10. 360, 431, 536. Robert, 
Hi. Emp. Cha. V. 1 V. 329, 330. 

Robbery, (Nobaria) Is a felonious taking away of an- 
other man's goods from his perſon or in his preſence againſt 
his will, putting him in fear, and of purpoſe to ſteal the 
ſame. Me. Symbol. part. 2, tit. Indiftments. ſe. 60. 
And this offence was called robbery, either becauſe they 


bereaved the true man of ſome of his robes or garments, | 


or becauſe his money or goods were taken out of ſome 
part of his garment or robe about his perſon. Co. 3 Inf, 
cap, 16. This is ſometimes called violent theft. Weil. 
Symbol. ibid. which is felony of two-pence. MAitchin, 


fel. 16. and 22 Lib. aff. 39. See Shkene de werborum fignif. 


verb. Rei, and Cromp. Juſlice of Peace, fel. 30. 


Robbery is a felony by the Common law, committed 


by a violent aſſault upon the perſon of another, by put- 
ting him in fear, and taking from his perſon his 
money, or other goods of any value whatſoever. 3 rf. 


68, Co 16. | 


1. What is or amounts to a robbery in reſpef of the man- 
ner, or perſon from whom any thing is taken. 


2. Of raifing hue and cry, and what kind of robbery it 


muſt be, to make the hundred chargeable. 


3. Who is to bring the ation, and of the previous ſteps 


reguiſite. | 
_— awhat time the action is to be brought ; what evi- 


dence is neceſſary, and what ſpall excuſe the hundred. 
5. Of lewying the money, on the bhundredors. 


i. What is or amounts 10 a robbery in reſpe of the manner, 
or perſon from whom any thing is taken. 


The circumſtance of putting one in fear makes the 
difference between a robbery and a cut purſe; both take 
it from the perſon, but this takes it clam et ſecrete with- 
out aſſualt or putting in fear, and the robber by violent 


167. By 6 Geo. 2. & 37. and 10 Geo, 2. c. 32. it is | 1 


| 


— 
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Wherever u perſon uſſaults anerher, with fun . 

ſtances of terror 'as put him into fear, and ob circum, 
by reaſon of ſuch fear, to part with his money x 7 im, 
ing thereof is adjudged robbery, whether there mere ans 


deliveted his money upon the other's command, or after. 


| wards gave it to him upon his ceaſing. to uſe f ; 
| begging an alms; for he was put fits fear by The Tow | 
* 


and gives bim his money to get rid of him. h 
C. 96, 97. cap. 34. ſe. 9g. er 
In the caſe of Macdaniet and others, at the 01, P ths 
ſeflions in, December 1755. Mr. Juſtice Fofter was 70 i 
nion, that if a man attacked by an highwayman and 1 
bed, previous to the robbery reſiſts, and is overpowered. 
without being under any fear at all, it is not the leſs 186 
e that NN Fojt. 128. SY 
The words of the indictment, violenter | 
cepit, mult be underſtood that there is an e 
in deed, and a taking in law, and that may be whe ; 
thief receives, eic. For example: If thieves rob & tr 5 
man, and finding but little about him, take it, this is 7 
actual taking; and by threats of death compel him 2 
ſwear upon a book to fetch them a greater ſum, which he 
does and delivers it to them, which they receive, this i; 
taking in law by them, and adjudged robbery ; for * 
made him take the oath, and the oath and fear continuin 
made him bring the money, which amounts to a taking 
in law; and in this caſe there needs no ſpecial india. 
ment, but the general indictment (2uod wiolenter E fil. 
nice cepit) is ſufficient. And fo it is, if at the firſt the 
true man for fear delivers his purſe, erc. to the thief 
Inſi. 68. cap. 16. e 8 
See Hawk, P. C. 96. c. 34. J. 4. The thief muſt he 
in poſſeſſion of the thing ſtolen, or otherwiſe he is not 
guilty of robbery. 3 4ſt. 69. c. 16. S. P. Haw, P/. 
C. 96. c. 34. /e2. 6. But though he is not guilty of rob. 
bery he is highly puniſhable by fine and impriſon- 
ment, etc. for ſo enormous a breach of the peace, See 
infra. : „ 


The words of the indicment are (a per/ona) etc. If 


money, Caſts it into a buſh, which the thief perceiving, 
takes it: This is a taking in law from the perſon, be- 
caſe it is done at one time. 3 I»f. 69. cap. 16. S. P. 


And ſo he drives my cattle in my preſence out of 1 


paſture, or takes my hat Which fell from my head, he 
may be indicted as having taken things from my perſon. 
Hawk. Pl. C. 96. cap. 34. ſe. 8. See alſo 3 Inſt, 6g. 
cap. 16. And. 116. pl. 161. Sty. 156, 

In ſome caſes, a man may be ſaid to rob me, where 
in truth he never actually had any of my goods in his 
poſſeſſion; as where I am robbed. by ſeveral in one gang, 
and one of them takes my money, in which caſe, in judg- 
ment of law, every one of the company ſhall be ſaid to 
take it, in reſpect of that encouragement which they 
give to another thro' the hopes of mutual aſſiſtance in 
their enterprize: Nay, though they miſs of their fir 
Intended prize, and one of them afterwards rides from 
the reſt, and robs a third perſon in the ſame highway, 


returns to them, allare guilty of robbery ; for they came 


| together with an intent to rob, and to affiſt one another 


in ſo doing. Hawk. Pl. C. 96. cap. 34. eb. 7. 

If a carrier's man or ſon conſpire to rob him, and do 
it accordingly, the carrier not being privy to it, he may 
ſue the hundred on the ſtatute of Vinten; but the con- 
ſpiracy may be given in evidence in mitigation of da- 
mages; per Roll Ch. J. Style 427. Mich. 1654. Mat- 
theau v. The hundred of Godalmin. : 

If a man ſervant be robbed of his maſter's goods in 
bis mafter's fight, this ſhall be taken for a robbingof 
the maſter. Style 156. Mich. 1649. per Roll Ch. J. in 
Wright's caſe. : 

Taking cattle from A. which he is driving on the high- 
way, is a taking from his perſon, and ſo a robbery; # 
Powel juſtice ; Sued non fuit negatum. 2 Salk, 641. Gree 


v. Goddard. 
An attempt to rob is made felony with benefit of cler- 


by 7 Geo. 2. c. 21. 
gy, by 7 Geo, 2. c. 21 1. 07 


aſſault and putting in fear. 3 IH. 68. cap. 16. 


X 


weapon .drawn or not, or whether the perſon affaulted 


the true man, ſeeking to eſcape for the ſafeguard of his 


without their knowledge, out of their view, and then 
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2: Of raiſing bu and cry, and aubhat fin & robbiry it | not be preſumed to have notice thereof, ſo a5 tb be abſe_ 
l bu to make the hundred chargeable, © ' to apprehend the robbers. 7 Co. 6. 6. Milborne's caſes 
C/ ̃ T I OL Lf 
The leyying of hue and cry is ivjoined by ſeveral acts Ren t js not neceſſary that the robbery mould be 
of. parliament, and to this purpoſe it is enacted by We/m. | committed after ſunriſe, and before ſun- ſet, for if there 
1. cap. 9. hat all be ready and apparelled at the | be as much day-light' ar the time that a man's counte⸗ 
ſqmmons of the ſheriff, to purſue and arreſt ſelons? »| nance may be diſcerned thereby, though it be before ſun« 
„Though ſome 1magined that, hue and ery was ground. riſe or after ſun-ſet, the hundred ſhall be liable. 7 Co, 6. 
ed on this ſtatute; yet Lord Coke ſays, That it was uſed . 4ÞByole's caſe. Cro. Fac. 106, 1 And. 1 58. . 1 Leon. 
long before, as appears even by this ſtatute, which, in- 57. Sabi 33. wide Carth. 71." Comb. 150. 3 Mods 
ſtead of introducing a new law, ioforces obedience to that | 2c8, 1 Show. 60. S. P. admitted, OY 
which was founded on the ancient laws of the realm. 2 It hath been held, that if robbers drive or oblige the 
Inſt. 17 1. ELL: 8 1d 268 j ; EN RO} & 8 waggoner to drive his waggon from the highway by day, pe 
By the ſtatute of 4 £0. 1, De officio coronatoris, hue | bat de not rob or take any thing till night, that yer 
and cry mall be levied for all murders, burglaries, wen this js a robbery in the day- time ſo as to charge the han- 
flain, or in peril to be lain, as other where is uſed in Eng- dred, Sid 264. Farefl. 159. Alſo ſee Hutton 12 446M 
land ; and all ſhall follow the hue and ſteps as near as they | - Plaintiff was travelling in the highway in the hundred 
% vu} ad Gs ev”, II of 4. where he was ſet upon and carried into the hundred 
By the ſtatute of Winton, or 13 Ed. 1. ff. 2. t. 1. it | of B. and-robbed in a copſe in the highway of this hun- 
is enacted, “ That from thenceforth every country ſhall | dred; it was adjudged that the hundred of B. ſhould be li- 
be ſo well kept, that immediately upon robberies and. able, 2 Sali. 614, 6:5. Fargll. 157. 8. C. Cooper v. 
felonies committed freſh ſuit ſhall be made from town to 7% Hundred of e 
town, and from country to country.” And -cap. 2. of By the 27 Elia. cap. 13. par. 2. it is enacted, That 
the ſaid ſtatute, if the country will not anſwer for the | the inhabitants and reſiants of every hundred (with the 
bodies of ſuch, offenders, the pebple dwelling in the coun- | franchiſes within the precinct thereof) wherein negligence 
try mall be anſwerable for the robberies done, and alſo | fault or defect of purſuit and freſh ſuit after hue and -, 
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the damages: And if the robbery be done within the di- made. ſhall happen to be, ſhall anſwer and ſatisfy the one | 9 | 
viſion of the two hundreds, both the hundreds, and the | moiety of all ſuch money and damages as ſhall be reco- a 9 | 
franchiſes within them ſhall be anſwerable, | | vered againſt the hundred, with the franchiſes therein, in FE Hl 
The ſtatute of Minton gives the action againſt the hun- Qhich any robbery or felony ſhall be committed, to be re- 1 inf l 
dred; but by ſubſequent ſtatutes, ſuch as 27 Eliz. cap. | covered by action of debt, Qc. by and in the name of the 1 % 
13. 8 Geo. 2. cap. 16, ſeveral alterations and addi - clerk of the peace for the time being, of or in every ſuch fi 1 
tions have been made therein, ...I | county, and recovery by the party or parties robbed Wy fl 
It ſeems to be admitted, that no kind of robbery will | ſhall be, without naming the chriſtian name or ſurname | „ 
make the hundred liable, but that which is done openly, of the ſaid clerk of the peace; which moiety ſo recovered : i 
and with force and violence; and that therefore the pri- | ſhall be to theuſe of the inhabitants of the hundred where e 
vate ſtealing, or taking any thing from the party does not | any ſuch robbery, c. ſhall be committed,” NS „ 
come within the ſtatutes Which make the hundred liable,, l 1 8 VEN Fl 
becauſe the hundred 1s not liable in not preventing the * 3 ; | "2 1 
robbery, but becauſe they did not 8 the coders, dias hey, 3 and of the previous 17 
which in private felonies, and of which they had no no- | A, nt, Wn 2 kER 
tice, it would be difficult, if not impoſſible, for them to] If a ſervant be robbed in the abſence of his maſter, 1 
do. 7 Co. 6, 7. 2 Salk. 614. ; LEES, of his maſter's money, it is clear that the maſter may „ 
Alſo it hath been adjudged, and is admittted in all the | maintain an action for it againſt the hundred, but then i 
books which ſpeak of this matter, that a robbery in a | the ſervant muſt make oath that he knew not any of the „ 
houſe, whether it be by day or by night, does not mike | robbers. Cro. Car. 37. Raymond v. Hundred of Ohing 1 
the hundred liable: The reaſons whereof are, that every adjudged. Alſo the ſervant being robbed in his maſter's e | 
man's houſe is in law eſteemed his caſtle, which he him- | abſence, may himſelf maintain an action againſt the Wh . | 
ſelf is obliged to defend, and into which no man can en- hundred, and may declare that he was poſſeſſed ut de bonit 1 15 Pot 
ter, to ſee what is doing there, without his leave; alſo /i propriis, c. And though the jury find that he was THz 1 
being done in a houſe, the inhabitants of the hundred | robbed of his maſter's money, yet ſhall he recover; for n 
cannot be preſumed to have notice of it, ſo as to be able | the ſervant is poſſeſſed ut de Bonis ſais propriis, againſt i 
to apprehend the offenders. 7 Co. 6. a, Sendil's caſe. all, and in reſpect of all, but him that hath the very right. „ 
But if a perſon be aſſaulted in the highway, and car- | , $444. 613-4. 4 Mod. 303. Comb. 263. S. C. AP v. h 
ried into a houſe, and there robbed, it ſeems the hun-] Je Hundred of Bradley, S. C. 1 Sid. 45. | „ 
dred ſhall be liable; for otherwiſe che proviſion made If a ſervant be robbed 1n the preſence of the maſter, me EE 
by the ſtatute would be eluded. 1 Sid. 263. and ſee 1 the maſter muſt ſue; and the oath of the maſter is ſuſfis N j tt 
Salk. 614. Fareſl. 159. Alſo it does not ſeem neceſſary, | cjent, 2 Salk. 61 3. per cur. Carth. 147. N V 
that the robbery ſhould be committed in the highway, nor There muſt be an oath, wide Carth. 145. 2 Salt. TREE! 
alledged to have been ſo by the plaintiff in his declara- 613. 1 Show. 94. 3 Med. 287. 8. C. Afromb v. Wee 
tion. Fargſl. 159. It may be in a private way, or be in a The Hundred of Elthorn : and wide infra. | n 
COppice ; and in both caſes the hundred ſhall be charge- If A. and B. travelling together are robbed of a ſum 0k 4 RN 
able. 2 Salk. 614. and wide Carth. 71. 3 Mad. 258. | of money, to which they are both Jointly intitled, they e 
1 Show. 60. Comb. 150. 8. C. adjudged between Toung may both join in action againſt the hundred; /ecus eee 
and the inhabitants of the hundred of Toſſcomb. if they had ſeparate and diſtinct intereſts,, Dyer 370. as n 
The robbers ought to be taken in 40 days, to excuſe pl. 59. e Lis Wet | (Al alot: HAM 
the hundred, In 3 Lev. 320. it is ſaid, that upon ſearch By ſtatute 27 Elix. cap. 13. par. 11. it is enacted, e 
of the parliament roll it appears, that the ſtatute of Yin- | That no perſon that ſhall happen to be rabbed ſhall main- (AW 
ton gives only forty days to the country, and that the ſta- | tin any aQion, or take any benefit of the ſtatutes which NT 
tute 28 Eg. 3. c. 11. is but a confirmation thereof ; and | make the hundred liable, except the perſon ſo robbed i 
accordingly it was adjudged, where the plaintiff brought an | ſhall, with as much convenient ſpeed as may- be, give 5 n 
action on the ſtatute of Viaton, and declared that he was | notice of the robbery ſo committed unto ſome of the in- Ne 
robbed, . and none of the robbers taken within forty days, | habitants of ſome town, village or hamlet, near unto WEIR ER 
according to the ſaid ſtatute; and with this the modern the place where any ſach robbery ſhall be committed. z { I 1 7 . 
Þrecedents agree, as Raſt. Ent. 406. Co, Ent. 35 1. Hern. In the conſtruction of this clauſe of the ſtatute it bath * 1 17 
215. Theſ. Breu. 141. 2 Sal. 376. been holden, | 5 | | GH 
Nevertheleſs the inhabitants ſhall make freſh ſuit and That if a perſon be robbed in a highway in diviffe 1 N 
purſuit after the offenders. 8 I Zundredorum, he need not give notice to the inhabitants of 1900 ee 
It is clearly agreed that for a robbery committed in | each hundred, but notice to either of them is ſufficient; . "WE f! 
ine night the hundred is not chargeable, becauſe they can» | Cre. Fac. 675. Fofter v. The hundred of Specknor and J.. e e 
| | i 10C worth, jt Tha 


R ©O B 


worth, adjudged, wide alſo, Cra. Car. 41, 379. 1 Shaw. | lo | 
n Ara * 18 NT | 6 [That if a perſon be robbed: the gth of Ober ; 


and ſo laid that the teſte of the writ be the $3.7 wh 


Nit hath been reſolved, that though the notice given be 
five miles fromthe place where. the robbery was commit- 

ted, that it is ſufficient; the reaſon. whereof js, becauſe. 
that the party, who is a ſtranger so the country, cannot. 
have conyzance of the neareſt place or town, March, 11. 
Sir John Compton's caſe, which vide, and ſee alſo 2 Leon, 


> "EI A 0A | 1 Ke b 
Alſo if the party robbed give notice with 8s much con- 
venient ſpeed} as may be, though he be otherwie remiſs. 
in not purſuing the robbers, or refuſes to lend his hoxſe 
for that purpoſe, yet he ſhall not loſe his action for this, 
nor the hundred be excuſed. March 11. 2 Leoni, 8a. 
S. F. agreed per cur. 2; 414603 & £1249] 
Now by the 8 Geo. 2. cap. 16. ſect. 1. it is further 
enacted, That no perſon ſhall maintain any sctien 


Ne the hundred, unleſs he ſhall, beſides the notice 
* | 


ready required by the laſt ſtatute, with as much couve- 


nient ſpeed as may be, after any robbery committed, give 
notice the eof to one of the conſtables of the handed, 


or to ſome conſtable, bo: ſholder, beadborough or'tith-.| 


iygman of ſome town, pariſh, village, hamlet or tithing, 
near unto the place where ſuch robbery ſhall happen, or 
ſhall leave notice in writing of ſuch robbery at the dwell- 
Ivg houſe of ſuch conſtable, Qc. deſcribing: ſo far as 
the nature and circumſtances of the caſe will admit, the 
felon, and the time and place of the robbery, and alſo 
ſhall, within the ſpace of twenty days next after the rob- 
bery committed, cauſe. public notice to be given thereof 
in the London Gazette, therein likewiſe deſcribing, ſo far 
as the nature and circumſtances, of the- caſe will admit, 
the felon, and the time and place of ſuch robbery, toge- 
ther with the goods and effects whereof he was robbed.” 
By the 27 Flix. c. 13. par. 1, it is enaded, That 


the party robbed ſhall not have any action, except he 


ſhall firſt, within twenty days next before ſuch action to 
be brought, be examined upon his corporal oath, before 
ſome Jjultice of the peace of the county where the robbery. 
was committed, whether he knows the parties that com- 
mitted the robbery, or any of them; and if, upon exa- 
mination, it be confeſſed, that he knows the parties, or 
any of them, that then he ſhall, before the action be 
commenced, enter into ſufficient bond by recognizance 
before the ſaid juſlice, effectually to proſecute the ſame 
perſon and perſons.” e 

In the conſtruction of this clauſe of the ſtatute, the fol- 
lowing points have been holden; 


That if the party does not know the robbers at the time | 
of the robbery committed, tho” he happens to know them 


afterwards, it is not material. March 11. | | 
Tt hath been adjudged, that the oath may be taken be- 
fore a juſtice of the county, though not in the county at 
the time of adminiſtering it. 1 Tones 239. Helier v. 
The hundred of Benhurfl. - 3 
As to giving bond for payment of coſts, by ſtat. 8 
Geo. 2. cap. 16. it is enacted, That before any action 
commenced the party ſhall go before the chief elerk, or 
ſecondary, or the filazer of the county wherein ſuch rob- 


bery ſhall happen, or the clerk of the pleas of that court 


wherein ſuch action is intended to be brought, or their 
reſpective deputies, or beſore the ſheriff of the county 
wherein the robbery ſhall happen, and enter into a bond 


to the high conſtable, or high conſtables of the hundred 
in which the robbery ſhall be committed, in the penal 
ſum of one hundred pounds with two ſufficient ſureties to 
be approved of by ſuch chief cterk, &c. with condition 
for ſecuring to ſuch high conſtable or high conſtables, the 
due payment of his or their coſts, after the ſame ſhall be 
taxed by the proper officer, in caſe the plaintiff in ſuch 
addion ſhall happen to be nonſuited, or ſhall diſcontinue 
the action, or in caſe judgment ſhall be given on demurrer, 


or a verdict againſt him,” 


4. At what time the action is to be brought ; what evi- 


dence is necrfſary ; and what ſhall excuſe the hundred. 


By 27 Eliz. c. 13. par. . The action is to be brought 
within one year after the robbery committed, 


Lo the conſtructian of this flatate it hath been bels; 


14 Jae. that this is not purſuant to the ſeatutes; ahd 


Poſe 


that in this sion, which is penal apainſ the Buna 
there is nd reaſon to exclude the day on ene 
was done, nor to make ſuch conſtruction as is done in 
protections and the inrolment of deeds" which have alwi 

received a benign interpretation. Hop, 139, 146. % 


878. pl. 1233. 1 Brownl. 1 56. 8. C. W 5. l. 
| Newman'v; Tnhabilants of Strafford." © 


of Minton, for a rohbery commi ed on his rvant! in 
which he declared of an aſſault a4 battery done tb nit 
ſelf, (though then 50 miles from the place) alſo chat 
made oath that he did not Know any of the perf 


* 


99, 


ed to another day, the plalntiff o ſerving bis miftake 
moved to amend, by declaring of a robbery on his "BY | 


mitted hiim"to'amend. "5 Lev. 347. Beartroft ver. Hun. 
It ſeems that, from the neceffity of the caſe, the party 
himſelf that was robbed is to be admitted as a witneſs, 
but then his teſtimony muſt be corroborated by collateral 
proof and eircumſtances, and ſuch as may in ace a jury 
to believe that a robbery was actually committed, and that 
the party loſt what he declared for. 2 Leon. 1: 

By 8 Geo.'z. c. 16. it is enaQed, “ That in any action 
againſt any hundred, any perſon inhabiting within the 
hundred, or any franchiſe thereof, ſhall be admitted as 
witneſs for or on behalf of the hundred.“ 

By 27 Elia. cap. 13. par. 8, it is enacted, “That 
where any robbery is committed by two, or a greater num- 
ber of malefactors, and that it happen any one of the ſaid 
offenders to be apprehended by purſuit, to be made ac- 
cording to the ſtatutes, that then, no hundred or fran- 
chiſe ſhall in any wiſe incur the penalty loſs or forfeiture 
mentioned in the ſtatutes, although the reſidue of the 
malefactors ſhall happen to eſcape.” See 1 Vent. 118, 
325. Raym. 221. 2 Lev. 4. S. C. Metbauin ver. Hun- 
dred of Thiftleworth, and wide infra. Das . 

If hue and cry be made towards one part of the coun- 
ty, and an inhabitant of the hundred apprehends one of 
the robbers within another, this is a taking within the 
ſtatute. 1 Vent. 118, 119. per Hale Ch. ]. 

By the 8 Geo, 2. cap. 16. it is enacted, That no hun- 
dred, or franchiſe' therein, ſhall be chargeable by virtue 
of any of the ſtatutes, if any one or more of the felons, 
by whom ſuch robbery ſhall be committed, be appre- 
hended within the ſpace of forty days next after public 
notice given in the London Gazette, as by the ſtatute is 
provided,” | | 


5. Of leaying the money on the hundredars, 


By 27 Eliz. c. 13. par. 14. it is enacted, . That after 
execution of damages by the party or parties ſo robbed 
had, it ſhall be lawful (upon complaint made by the party 
charged) to'and for two juſtices of the peace (whereofone 
to be of the quorum) of the ſame county, inhabiting 
within the hundred, or near unto the ſame where any 
ſuch execution ſha!l be had, to aſſeſs and tax rateably and 
proportionably, according to their diſcretions, all and 
every the towns, pariſhes, villages and hamlets, as well 


of the ſaid hundred where any ſuch robbery ſhall be com- 


mitted, as of the liberties within the ſaid hundred, to 
and toward an equal contribution, to be had and made 
for the relief of the inhabitants, againſt whom the party 
or parties robbed before that time had execution.” f 
The conſtables, c. are to levy the money and pay . 
over to the juſtices, and they are to deliver it over to the 
inhabitants, for whoſe uſe it was collected. i 
The ſame taxation is to be in caſes where there's de- 


fault or negligence of purſait and freſh ſuit, for o 1 


dred e Gawiry, © Vide 1 Sid. 139. 1 Keb. 495. 8. C. | 
e , 
An action was brought Og maſter, on Fi ſtatgte 


* 
08 * > ado A a Ac #tdo than oat; - ir 2 


| R | | 
— 8 $ 4 ; 1 


nefit of inhabitants having damages or money levied on 


th * 


It hath been holden, that a perſon occupying lands in 
an hundred, although he hath no houſe or dwelling there, 
is an inhabitagt within the meaning of the ſtatute, for 


423 Leigb V. Chapman. £*: 5 * 


And bow, for the mote equal rating and levying the 
money for which the hundreds are chargeable, by the | 
8 Geo. 2. cap. 16. it is enacted, That no proceſs for 
appearance in any action to be brought upon either of the 
ſtatutes agsinſt any hundred, ſhall be ſerved on any in- 
habitant thereof, ſave only upon the high conſtable, ot 


high conſtables of the hundred wherein the robbery ſhall 
happen, who, are to cauſe. public notice thereof to be 
given, to entef'au appearance, and defend the action, as 


adviſed, |. On recovery by the plaintiff and execution iſ- 


ſued, the ſheriff is to ſhew it to two juſtices, who are to 
cauſe an aſſeſſment, as directed by 27 Elix. c. 13. which 
is to include the high conſtable's coſts,” Vide the Ha. 
and ſee to the ſame purpoſe as to not executing writ of 
execution on any particular inbabitant, on any judgment 
obtained by virtue of any act of parliament. Stat. 22 
Geo. 2. c. 46. / 34. 5 1 res : | | 
By ſtat. 22 Geo. 2. cap. 24. No perſon ſhall recover 
againſt any inbabitants of any hundred, in any action on 
any of the ſtatutes of hue and cry, more than 200 J. un- 
leſs the perſons robbed, at the time of ſuch robbery for 
which ſuch action is brought, be in company two at leaſt, 
to atteſt the truth of being ſo robbed. SO 
Robbers, {Robatores) Are interpreted to be mighty 
thieves by Lambard in his Eiren. lib. 2. c. 6.——Latrones 
validi, qui in perſonas bominum infilientes bona ſua diripiunt. 


pelm. | 
Robberſinen, or KRoberdſmen, Were a ſort of great 
thieves, mentioned in the ſtatutes 5 Ed. 3. c. 14. and 
7 R. 2. c. 5. of whom Sir Edu. Coke ſays, That Robin 
Hood lived in the reign of King Rich. 1. on the borders 


of England and Scotland, by robbery, burning of houſes, 


rapine and ſpoil, c. and that theſe Roberd/men took 


name from him, 3 IAH. 197. See Black. Com. 4 Y. 


244. 

Rocheſter, Oyſter fiſhery in the Medway how regulated 
by the corporation of Rocheſter, 2 Geo. 2. cap. 19. For 
repairing Rocheſler bridge, 27 El. c. 25. 

Bocheſter, (Francis, Lord Biſhop) SubjeRed to pains 
and penalties, 9 Geo. 1. c. 17. 

Bochet, Is that linen garment which is worn by bi- 
ſhops, gathered at the wriſts, and differs from a ſurplice, 
for that hath open ſleeves hanging down; but a rochet 
hath cloſe fleeves. Lindewode, lib. 3. tit. 27. 

Bock:ſalt, See Salt. 

Bod, (Roda terre) A meaſure of ſixteen feet and a 
half long, otherwiſe called a perch. 3 

Rod-knights, (From the Sax. Rad. i. e. Equitatio & 
Cnyt, Famulus, quaſi Miniſtri Equitantes) Certain ſervi- 
tors who held their land by ſerving their lords on horſe- 
back. Brack. lib. 2. c. 35. | 5 

Bogation⸗week, / Dies Rogationum, Robigalia) Is a 
time ſo called, becauſe of the ſpecial devotion of prayer 
and faſting then injoined by the church for a preparative 
to the joyful remembrance of Chrif!'s Aſcenſion. Cowell. 
—Robigalia, dies feftus ſeptimo calend. Maii celebrari ſoli- 
tus, Fe. ut Robiginem @ /egetibus averteret: Rogation, or 
Gang- week. Lit. Did. | 

Rogue, Fr.) Signifies an idle ſturdy beggar, who, 
by ancient ſtatutes, for the firſt offence, was called a rogue 
of the firfl degree, and puniſhed by whipping, and boring 
through the griſtle of the right ear, with a hot iron ; and 
for the ſecond offence, he was termed a rogue of the ſe- 
cond degree, and executed as a felon, if he were above 
eighteen years old. 27 Hen. 8. c. 26. 14 Elix. c. 5, 
Sc. But ſee 35 Elix c. 7. /. 24. Repealing ſo much of 
14 Elix. c. 5. and 18 Elix. c. 3. as doth relate to the 
gaoling, boring, and death of vagabonds of the ſecond 
degree. | 

By a late act, perſons apprehended as vagabonds, and 
eſcaping, or refuſing to go before a juſtice, or giving a 
falſe account of themſelves; and all ſuch perſons break- 


ing priſon, befote the expiration of the term, or who | 


— 


; — 


* 


wh. OSS 


| haviog bee puniſhed end diſcharged, commit. a ſecapd 


offence, are. adjudged inchrrigible raguer. © A Juſtice" of - 
peace may ſend any. ſuch rogue ta the houſe of correftion - 


till the next ſeſiqns; and then the juſtices ſhall order h 
to be detained fix months, and to be kept to hard labour 
and alſo-correQed. by whipping, in,qapuer and as often 


as they think fit; and afterwards. the offender is to be 
paſſed away, to his place of ſettlement: And it be make 
his eſcape from priſop, he ſhall be judged guilty of fe- 
lony, and | be tranſported for ſeven ars, Sc. K. 7 13 
e 
©. 5. 26 Geo. 2: c. 36. {. 12. and 26, Geo, 2: C. 34. 
VVV 
Bogus, (Lat.) A great fire wherein dead bodies wers 
burned; and ſomètimes it is taken for a pile of woo 
C 145 W; 5 Hen. 3, KA | WP: 15 Jn 258 ; | | & i 3% +0 g 
Boll, CK, Ts a Khedyle of parchment tät ms 
be turned up with the hand in the ber | of a pipe. Staundf, 
P. C. 11. Rolli are parchments on which, all the plead- 
ings, memorials, and acts of ourts are entered and filed 
with the proper officer; and then they become records of 
the court, 5 ie, hre $971,008. BY. rule” made d 
the court of King's Bench,. every attorney is to bring i. 
his rolls ioto the office fairly ingrofſed by the times theres 
by limited, 4iz, The rollt of Viki, Michaelmas, and 
Hilary terms, before the eſſoin day of every ſubſequent 
term; and the Rolls of Eafter term before the firſt day of 
Trinity term; and no attorney at large, or any other 
perſon, ſhall file any rolls, &c. but the . of the chief 
clerks of this court. Ord, B. R. Mich. 1503. If rollt 
are not brought into the office in time, it has been ordered 
that they ſhall not be received without a particular rules 
of court for that purpoſe. Mich. 9 V. 3. 
Roll of Court, / Rorulus caria) The court-roll in a 
manor, wherein the names, rents, and ſetvices of the 
tenants were copied and _inrolled. Per rotulum curiz 
tenere, by copyhold==—Marildis le Tailur tenet per rota 
lum curiæ num mefuagion, &c. Paroch. Antig. | 
Rolls office Df the Chancery. There is an office 
called the Kol/s Office in Chancery Lane, anciently called 
Domus Con ſervorum, which contains all the ro/ls and re- 
cords of the High Court of Chancery, the mailer whereof 
is the ſecond perſon in the Chancery, &c. See Maſter of 
the Rolls. | 1 e 
Bolts of the Exchequer, Are of ſeveral kinds, as the 
uw Wardrobe Roll, the Cefferer's Roll, the Subfidy Roll; 


1 
0 
* 


Rolls of Parliamenr, The manuſcript regiſters of 
the proceedings of our old parliaments; and our ſtatutes 
being anciently ingroſſed in parchment: in theſe 70/ls are 
likewiſe a great many deciſions of difficult points in law; 
which were frequently in former times referred to the de- 
termination of this ſupreme court by the judges of both 
benches, Ce. Nichol. Hift. Libr. 47. | 
Bolls of the Temple, In the two Temples is a Roll 
called the Calves- bead Roll, wherein every bencher, bar- 
riſter, and ſtudent, is taxed yearly at ſo much to the cook 
and other officers of the houſes; in conſideration of a din- 
ner of Calves-beads provided in Faſter term. Orig; Jurid. 
9 | 
Roma⸗ peditæ, Pilgrims that travel to Rome on foot. 
Mat. Paris, Anno 1250. | f 
Home, Church of, its incroachments of power here, 
and how ſuppreſſed; and no impoſition to be paid to the 
biſhop of Rome, &c, Vide Stat. 25 Hen, 8. c. 19. and 
obe. 5 His 
Bome⸗Scot, ( Romefeob vel Romefee, Romepeny, alias 
denarius Sandi Petri & hearth-peny) Is compounded of 
Rome and Scot, from the Sax. Scot, ſymbolum. Mar. 
Vein. ſays, It was Conſuetudo Apoſtolica, 4 qua neg; rex, 
neg ; archiepiſcopus vel epiſcopus, abbas wel prior, aut qui- 
libet in regno immunis erat. It was an annual tribute of 
one penny from every family, paid yearly to Rome, at the 
feaſt of St. Peter ad Vincula, being the firſt of Augu/t. 
Camden in his Brit. ſays, Offa, the Saxon, firſt granted 
it; but others, that Ina, a King of the Weft Saxons, be- 
ing in pilgrimage at Rome, anne 725. gave it as an alms, 
and that it was firſt forbidden by EZward the Third. 
It amounted to three hupdred marks and a noble yearly, 
See Leg. Hen, 2. & 1. Rog. Howveden, par. poſter. Jaor. 
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a, feah, Romepenny.' © 


9, * | * * f F 4 


4 N * @ #44 184 f Foy 
— $022g-2 Go 0g. :! SUCH JS n Doatils Fe {3 ; It 
gal, fol," 344. in vita Hen. 2. and fee Peter-Pente and 


%- Penny: This payment was abrogated 25 H. 8. 
25; Cllored 1 & 2 . & Nt, dot urterly aboliſhed 
. She Sans Clu, verb fa, k 


1 . lg 
„Ibis ark pf taVery end 4. burchen and & ſcandal to 
the Engiih nation, Our free-born anceſtors often com- 
plained of it, "Tet was ohe of the complaints of a 
in parliathent, 8 Fehr, A, D. 1206. wheti the Kings iſſued 
out this wit of redreſs? Rex architpiſcopis,” epiſeopir, ab. 
Gatibus, archidiatonts, '& omni clero apud Jand um Albanum | 
 tonwocatit,' ſaluten,  Conguttente unter fitate comitun, ba- 
roman, militum & aliorum” filius nfttoram, tddivimus 
quod nen _ſolum in laicorum gravem pernicitm, fed in torus © 
regni noftri intolerabile diſpendiun ſuper Romeſcot pra ter 
conſugtudinem ſolvendo—Mandamus—ne contra regni noſtri 
cunſuetudinem al:quid novum ftatuatis. Teſte me ipfo apud 
Ebor, 26, die Maii, anno regni noitri, 8 Cart. 8. Jo. 


- 


m. 1. owell. 8 2 8 3 
Vomnep⸗ March, Is 4 large trat of land in the county 
of Kent, containing, 24000 acres: and is governed by 
certain ancient and equitable laws of ſewers compoſed by 
Henry de Bathe, a venerable judge in the feign of King 
Henry the Third; from which laws all commiſſioners of 
ſewers in England may receive light and direction, 4 
nfl. 2765. The commiſſioners of ſewers, in other parts 
of England, may act accofding to the laws and cuftoms of 
Romney-marſy, or otherwiſe at their own diſcretion. 
Black. Com. 3 V. 74. But they are ſubject to the diſ- 
cretionary coercion of the court of King's Bench. bid. 
See Rumney Marſh. EA | * 
Rood, or Holy Rood, Signifies the Holy Croſs. 
Rood of Land, ( Rodata Terre) Is the fourth part of 
an acre. Stat. 5 Eliz. c. 5. as 
_ Boofetile, See Ties. | | th 
Roots. Deſtroying of trees, root, ſhrubs or plants, 
Sec. is by 6 Geo, 3. c. 36 & 48. made liable to pecu- 
niary penalties for the two firſt offences, the third, felony, 
puniſhable with tranſportation. Stealing or deſtroying 
turnips, or the roots of madder, Sc. puniſhable crimi- 
nally, by whipping, Ye. Vide 43 Eliz. c. 7. 15 Car, 
8, fe £4 (res. 2. e. 10. 31 Geo. . , 33. 
Rope⸗ dancers, &c. are public nuſances, and may, 
ppon indictment, be ſuppreſſed and fined. 1 Haul. P. 


C. 198, 225. 5 
Ropes, Old ones may be imported duty- free. 11 C. 1. 


c. 7. . 10. 3 
Bos, A kind of ruſhes, which ſome tenants were 

obliged, by their tenures, to furniſh their lords withal. 

Braay. | 

Roſe-Tile, To lay upon the ridge of a houſe, is men- 
tioned in the ſtatute 17 Ed. 4. c. 4. 2 

Roſetum, A low watery place of reeds and ruſhes; 
and hence the covering of houſes with a thatch made 
of reeds, was Called Reſetum. Cartular. Glaſton. M. S. 
107. | . 

Roftand, Heathy land, or ground full of ling; alſo 
watery and mooriſh land, from the Br. Rt. 1 laſt. 5. 
Rother⸗Beaſts. Under this name are comprehended 
oxen, cows, ſteers, heifers, and ſuch like horned beaſts. 
21 Jac. c. 18. 

Rotulus Wintoniz, Was an exact ſurvey of all Exg- 
land, per Comitatus, Centurias, & Necurias, made by 
King Alfred, not unlike that of Dome/Zay; and it was fo 
called, for that it was of old kept at Winchefler among 
other records of the kingdom; but this roll time hath con- 
ſumed. Ingulph. Hift. 516. 

Rouble, Coin in Mauſcouy going for ten ſhillings, ſter- 
ling. Merch. Did. 

out, (Fr. Route, i. e. a company or number) In a 
legal ſenſe, ſignifies an aſſembly of perſons, going for- 
cibly to commit an unlawful act, though they do not 
do it. Weſt. Symb. par. 2. A rout is the ſame which the 
Germans call rot, meaning a band or great company of 
men pathered together, and going to execute, or indeed 
executing any riot or unlawful act: But the Stat. 18 Ea. 
3. c. 1- againſt routs before juſtices, or in affray of the 
people, and 2 R. 2. c. 6. that ſpeaks of riding in great 
rours, to make entry into lands, c. do ſeem to make it 


1 by” 


2 1 F : * 
4 7 
*. 5 5 
ol * 1 
! WM. . 4 
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moved forward in eder to do the unlawful a8; bur fn 


execution or no, if they go, ride, or move forward 

ter their meeting, it is a rt Broke 4, 5, Dat. 4 
However two things are common to #jofs, routs, — oh 
lawful affemblies; the one, that three perſons at leaſt be 
r er together; the other, that they being topeth 
do diſturb the peace, either by words, ſhew of arms * 
bulent geſture, or actual violence, Cc. Lanb. Fir I, 


| 1, e. 5. Vide Blath. Com. 4 V. 146. See Riv, 


Nopal Iffent, (Regius afſenſur) Is that ent which 


| the King gives to à thing formerly done by others, 23 to 


iven, then he ſends à ſpecial writ for the takin | 
The form of which you may ſee in F. . 5. x wn 'Y 
And to a bill paſſed in both houſes of patlfament; 3 ; 
Jur. fol. 8. which afſent in parliament being ee en, 
the bill is indorſed with theſe words, Le Roy le venlf, i. e, 
1: pliaſes the King, But if he refuſe to apree to it; then 
thus, Le Rey aviſera, i.e. The King will adviſe, Cowell 
Pie Black: Con.) Vi rgeq7t846 7 5657 1507 05) 25, © 
Royal family. See Black: Com. 1 V. 219, toe, 
 Bopaltics, ( Rega/itates) The ſeveral ſorts of, you 
may ſee under prerogative and regalia. Thoſe rojatties 
which concern government in an high degree, the King 
may not grant or diſpoſe of. TFenk. Cent. 79, 
Bopnes, Streams, currents, or other aſual paſſages of 
rivers and running waters, Covell. 1 ae 055 
Boyſton, (town of) Reduced to one pariſh, 32 Een. 
8. c. 84. %%% ᷑ td! ß 
Bozin, In what ſhips to be imported, 12 Car. 2. c. 18, 
J 8: Importation of it from the Netherlands or Ger. 


J. 2. Bringing it from Scotland how rewarded, 12 4. 
ff, 1. . Fa Cats ; AE. EE 
Rubies, May be imported duty-free. 6 Geo. 2. c. 7, 


in red letters) are conſtitutions of our church, founded 
upon the ſtatutes of uniformity and public prayer, viz. 
5 & 6 Ed. 6. cap. 1. 1 Eliz. cap. 2. 13 & 14 Car. 2. 
cap. 2. 1 © | 
 RBudmas-Dap, (From the Sax. Rode, i. e. Crux, and 
maſs-day, i. e. feaſt-day) The feaſt of the Hoh) Croſt; 
and there are two of theſe feaſts, and on the 3d of May, 
the invention of the croſs; and the other the 14th of 
September, called Holy Rood day, and is the exaltation of 


the croſs. | 
Rules of Court, Attornies are bound to obſerve the 


and defendant in a cauſe are at their peril to take notice 
of the rules made in court touching the cauſe between 
them. 2 Lil. Abr. 492, 493. The court will not make 
a rule for a thing which may be done by the ordinary 
courſe; and if the court be informed that they have made 


And if a rule be made by the court grounded upon an 
affidavit, the other ſide may move the court againſt this 
rule; i, e, that it may bediſcharged ; and thereupon ſhall 
bring into court a copy of the affidavit and rule made, 
that the affidavit may be read, to put the court in mind 
for what reaſons they made the rule, and whether there 
be ſtronger reaſons for the vacating of it, than there were 
for the making of it, or not. 2 Lil. Abr. 494. Where 


tered before the continuance day of the ſame term, the 
clerk of the rules will not draw it up afterwards until the 
court be moved, and ſhall again order it to be entered. 
Paſcb. 1656. For breach and contempt of a rae © 
court, an attachment lies; and if a rule of court is made 
| betwixt parties by their conſent, though the court wour: 
not have made ſuch rule without their conſent, yet, if 
either party refuſe to obey ſuch rule made, the court will, 
upon motion, grant an attachment againſt the party that 
diſobeys the rue. Hil. 1655. But generally an attach- 
ment is not grantable for diſobedience to any rae, un. 
leſs the party hath been ſerved with it perſonally ; — 
for diſobeying a rule at Niſ prius, till it is made a rule 0 
court; or for diſobedience to a ru/e made by a judge hn 


to be where the perſons, unlawfully afſembled, have | 


chambers, if it be not entered. 1 Sa/k. 71; 83. ape 


without doing it; for whether they put their Purpoſe ig 


the election of a biſhop" by Dean and Chapter; hie! 


many; how prohibited,” 13 & 14 Car. 2. c. 11. 8, 23. 
To what duties liable on importation, 4 V. & M, c. 5. 


Bubzicks, (2 rubro colore, becauſe anciently written 


rules of the court, to avoid confuſion ; alſo the plaintiff 


ſuch a rule, they will vacate it. Mich. 22 Car. B. R. 


a rule of court is made, and it is not drawn up and en- 


parts oi 


R Y E 


rule not entered, is of no force to ground a motion upon, 


Je. Service of a rale for an information at the houſe, 
not good where the defendant is gone to ſea, 2 Strange | 


1044+ 


King's Bench or Fleet priſons, every day the court fits, 
to go at large, if ſuch priſoner hath buſineſs in law of his 
own to follow. 2 Lil. Abr. 493. | | 

Bum. See Brandy, Plantations. 

Rumney March. King Hez. 3. granted a charter to 
Rumney Marſb, in the county of Kent, impowering twen- 
ty-four men thereunto choſen to make diſtreſſes equally 

| upon all thoſe who have lands and tenements in the ſaid 

marſh, to repair the walls and watergates of the ſame, 
againſt the dangers of the ſea. And there are ſeveral 
laws and cuſtoms obſerved in the ſaid marſh, eſtabliſhed 
by ordinance of juſtices thereto appointed, in the 42d 
year of King Hen. 3. the 16 Ed. 1. the 33 Ed. 3, Cc. 
See Romney-marſh. 

Rumours, Spreadi | | 
puniſhable by Common law. 1 Hawk, P. C. 234, See 
19 Vin. Abr. 272. 55 

Runcaria, (from Runca) Land full of brambles and 
briars. 1 Inf. fol. 5. a. 

Runcilus and Runcinus, Is uſed in Domeſday (ſays 
Spelman) for a load-horie, Equus operarius colonicus, or 


a ſumpter-horſe, and ſometimes for a cart-horſe, which 


Chaucer, in the Seaman's Tale calls a Rowney, Cowell. 
Bunlet, Is a meaſure of wine, oil, Cc. containing 
eighteen gallons and a half. 1 K. 3. c. 13; It is alſo 
ſaid to be an uncertain quantity of liquor, from three to 
twenty gallons. Merch. Dict. 
Runners of Fozeign Goods, Who to be deemed fo, 
and how puniſhed, 8 Geo. 1. c. 18, 

' Ruptarif, Were ſoldiers, or rather robbers, called alſo 
rutarii; and rutta was a company of robbers: Hence we 
derive the word rout, and bankrupt, Mat. Paris, Anno 
1250. 

Ruptura, Arable land, or ground broke up, as uſed 
in ancient charters. | | 
Rural Deans, Were certain perſons having eccle- 
ſiaſtical juriſdiction over other miniſters and pariſhes near 
adjoining, aſſigned by the biſhop and archdeacon, being 
placed and diſplaced by them; ſuch as the dean of Croy- 
don, c. Lyndw. c. 1. Sunt decani temporales ad 
aliguod minifterium ſub epiſcopo vel archiepiſcopo exercendum 
eonflituti, qui nec habent inſtitutionem canonicum ſecundum 
doctores. . And theſe rural deans were anciently 
termed archipreſlyteri, and decani chriſtianitatis. Kennet's 

Paroch. Antiq. See Dean. | 

Rural deanrp. As eve y dioceſe is divided into arch- 
deaconries, (of which there are ſixty) ſo each archdea- 
conry is divided into rural dearries, which are the circuit 
of the archdeacon's and rural deans juriſdidion: And 

every deanry is divided. into pariſhes. Black, Com. 1 J. 

111. | 

Buſca, A tub or barrel of butter, which in Ireland is 
called a ruſtin: Ruſca apum lignities a hive of bees. Mon. 

Ang tom 2. p. 986. 

Rulcatia, The place where kneeholm or broom grows. 

Co Ut; to 5 N 

Ruſh⸗Lights. See Candles. 

ulla and Ruſltia Company, Goods of the growth 
or manufacture of Hui not to be imported but in Exgli/h 
ſipping, Fe. 12 (ar 2. c. 18. / 8, 9. Any of his 

M jeily's ſubjects to be admitted into the Ruia company, 

10 11 V. z. c. 6. Account of ſtores imported to be 

laid before parliament, 10 111 V. 3. c. 6. % 4. Trade 
opened to Perſia tnrough Rufia, 14 Geo. 2. c. 36. See 

Mnſcouy Company. —_ 27 2 

Ruſtici. The charls, clowns, or inferior country 
tenants, who held cottages aad lands by the ſervices of. 
ploughing and other labours of agriculture for the lord. 

The land of ſuch ignoble tenure was called by the Saxons 
Gafalland. as afterwards /ocage tenure, 2nd was ſometimes 
ditinguithed by the name uf terra ruſticorium. Paroch. 
Antiq. 136. | 


parts of England, 


Rule of court may be granted to any priſoner in the 


ng ſuch as are falſe, is criminal and 


- N o 
Oy * * 
of og 
* . 
{ Bn. 9 
” "4 St? 


| Bye and Winchelſea, An add againſt ballaſt caſt into 
the channel at Rye and M incbelſea, &c. 2 Ed. 6. c. 30. 


* 


Sg. 


82 A ſort of poor ſmall beer. Lit. Did. 

O Sabbatarius, A Sabbatariar, or Jew ; of or belong - 
ing to the Sabbath. | | ; | 
DSabbath-bzeaking, The profanation of the Lord's 
Day, which is an offence againſt God and Religion, 
puniſhed by the Municipal laws of England. Vide the 
Statutes, 27 H. 6. c. 5. 1 Car. 1. c. 1. And 29 Car. 

3. 69: | 
Sabbatum, The Sabbarh, or day of reſt; the ſeventh 
day from the creation: It is uſed for peace in the book 
of Domeſday. s 
Saballinz Pelles, 7, e. Sable furs, mentioned in 
Hoved. p. 758.—Statutum fuit in Angloram gente ne quis 
eſcarleto, ſabellino vario, wel griſio uteretur. Brompt. 


Anno 1188. 


Sabulonarium, A gravel-pit; or liberty to dig gravel 
and ſand; alſo the money paid for the ſame, Pet. Part. 
temp. Ed. 3. | 


Sat, (Seca wel ſacha) Is an ancient privilege which 


a lord of a manor claims to have in his court, of holding 
plea in cauſes of treſpaſs ariſing among his tenants, and 
of impoſing fines and amercements touching the ſame: 
But by ſome writers it is the amercement and forfeiture 


| itſelf, Rafal, | 


In the laws of King Edward, ſet forth by Lambard, 
faca is ſaid to be the amerciament paid by him who denies 
that which is proved againſt him to be true; or affirms 
that which is not true. Lamb. 244 And, according to 
Fleta, Sac fignificat acquietantiam de ſecta ad comitatum && ' 
hundredum; Fleta, lib. cap. 47. Præcipe ut A. B. 6 
& libere habeat ſocan & f.cam, Breu. Hen. 2. | 
Saca, In the Saxon properly ſignifies as much as Cau/a 
in Lat, whence we in England (till retain the expreſſion, 
For whoſe /ake, i. e. For whoſe cauſe, 6&e, ; 
Sacaburh or Dacabcre, Is he that is robbed, or by 
theft deprived of his money or goods, and puts in ſorety 
to proſecute the felon with freſh ſuit, B, it. c. 15 & 29, 
With whom agrees Bra&on, lib. 3. c. 32. The Scots 
term it Sikerborgh, that is certum wel ſecurum plegium wel 
pignus ; for with them Siker ſignifieth /ecurus, and borgh, 
legins. | 
* Saccini, Monks ſo called, becauſe they wore next 
their ſkins a garment of goat's hair; and /accus is applied 
to coarſe cloth made of ſuch hair, Wal/ing. x 
Saccis, Frarres de ſaccis, the ſack-clorh brethren, or 
the penitential order. Placit. 8 Ed. 2. | 
Saccus cum bzochia, 1s a ſerrice or tenure of finding 
a act and a broach to the King, for the uſe of his army. 
Bractor, lib. 2. c. 16. 1 3 
Sack of Wool, A quantity of twenty- ſix ſtone of 


ſheep's wool; and of cotton wool, from one hundred and 


a half to four hundred. Stat. 14 Ed. 3. c. 2. 
Sacrament, {Sacramentum) ls the moſt ſolemn act of 
worſhip amongſt vs, bring inſtituted by our Saviour him- 
ſelf; and by the Rubrick there muſt be three at the 
leaſt to communicate, and a miniſter is not without 
lawful cauſe to deny it to any who ſhall devoutly and 
humbly detire it: But notorious ſinners are not to be ad- 
mitted to it till they have repented; nor thoſe who ma- 
liciouſly contend, until they are reconciled, Ac. alſo the 
Sacrament is not to be adminiſtered to ſuch who refuſe to 


for a minilter is not obliged to give it to any but thoſe 
of his own pariſh; and the partakers of the Holy Sacra- 
ment ought to ſignify their names to the corite at leaſt a 
day before it is adminiſtred. Can. 27. Count, Pariſ. Com, 
6, 37. 38. | 8 ' 
: If 9 miniſter refuſe to give the Sacrament” to any 
one, being required by the biſhop, he is to certify the 
cauſe of ſuch zefuſal; and a parſon refuſing to adminiſter 
the Sacrament io any without juſt cauſe, is liable to be 


Bye, A corn of grain, of which bread is made in ſome. 


| ſuzd iu action on the caſe; becauſe a man may have a 
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temporal loſs by ſuch refuſal. Right Clergy 489. By | 


ſtatute, no perſon ſhall be choſen into any office of magiſ- 
tracy, or place of truſt, &c, unleſs they receive the Sa- 
crament, according to the rites of the church of England, 
and deliver a certificate thereof to the court of King's 
Bench or quarter-ſeflions, under the hand of the miniſ- 
ter, and prove it by witneſſes, 13 & 14 Car. 2. c. 4. 
25 Car, 2. c. 2. In every pariſh church the Sacrament is 
to be adminiſtered three times in the year, (whereof the 
feaſt of Fa/ter to be one) and every layman is bound to 
receive it thrice every year, &c. In colleges and halls of 
the Univerſities, the Sacraments are to be adminiftered the 
firſt 5 ſecond Sunday of every month; and in Cathedral 


Churches, upon all principal feaſt- days, Canon 21, 22, 23. 


The church -wardens, as well as the miniſter, are to take 
notice whether the pariſhioners come ſo often to the 
Sacrament as they ought, and on a church-warden's pre- 
ſenting a man for not receiving the Sacrament, he may be 


libelled in the Ecclefiattical court and excommunicated, | 


Se. Reviling the Sacrament of the Lord's Supper is 
puniſhable by fine and impriſonment. 1 Eliz. c. 1. 
Saczamentum, Is uſed for an oath; The common 
form of all ingui/tions may, by a jury, run thus, Yui di- 
cunt ſuper Sacram-atum ſuum, Cc. whence poſſibly the 
proverbial offering to take the Sacrament of the truth of a 
thing, was firſt meant by atteſting upon oath, 
Sacramentum altaris, The ficr fice of the maſs, or 
what is now called the Sacrament of the Lord's Supper ; 
for which communion, in the times of popery, the pariſh 
prieſt provided bread and wine for the people and him- 


» 


ſelf, out of the offerings and oblations. Paroch. Antig. 
88. 
A Dacrilege, Sacrilegium) Is church robbrry, or a taking 
of things. out of a holy place; as where a perſon ſteals 
any veſſels, ornament, or goods of the church: And it is 
ſaid to be a robbery of God, at leaſt of what is dedicated 
to his ſervice. 3 Cro. 153. If any thing belonging to 
private perſons, left in a church, be ſtolen, it is only com- 
mon theft, not /acrilege: But the Canon la determines 
that alſo to be /acrilege; as likewiſe the ſtealing of a thing 


known to be conſecrated, in a place not conſecrated. 


Treat. Laws 360. | | 
By the Civil law, ſacrilege is puniſhed with greater 
ſeverity than any other thefts; and the Common /aw 
diſtinguiſhed this crime from other robberies; for it 
denied the benefit of the clergy to the offenders, which 
it did not do to other felons: But by Fatute is is put 
upon a footing with other felonies, by making it felony 
excluded of clergy, as moſt other felonies are. 2 If. 
250. | 5 
5411 perſons not in holy orders, who ſhall be indicted, 
whether in the ſame county where the fact was commit- 
ted, or in a different county, of robbing any church, 
chapel, or other holy place, are excluded from their 
clergy, by 23 H. 8. c. 1. 25 H. 8. c. 3. 5 & 6 Ed. 6. 
c. 10. And all perſons in general are ouſted of their 
clergy for the felonious taking of any goods out of any 
pariſh church, or other church or chapel, by the 1 Ed. 6. 
c. 12. But the word robbing being always taken to carry 
with it ſome force, it ſeems no /acrilege is within theſe 
ſtatutes, which is not accompanied with the actual break- 
ing of a church, c. Kel. 58, 6g, Dyer 224. And 
the ſtatute 23 Hl. 8. c. 1. is the only act which extends 
to acceſſaries to theſe robberies; except the offence 
amount to burglary, in which caſe acceſſaries before are 
ouſted of clergy, by 3 4 V. & M. c. 9. 2 Hawk. 


f. C. 35 1 f | 
Sacrilege, Or alienation to laymen and to profane or 
common. purpoſes of what was given to religious perſons 
and to pious uſes, was a guilt which our forefathers were 
very tender of incurring; and therefore when the order 
of the Knights Templars was diſſolved, their lands were 
given to the Knights Hoſpitallers of Jeruſalem for this 
reaſon Ne in pios uſus erogata contra donatorum volun- 
tatem in alios uſus diſtraberentur. Paroch. Antiq. 390. 

Sacziſta, Lat.) A Sexton, belonging to a church, in 
old times called Sager/on and Sagiſton. 

Safe-condutt, (Salut condudtus) Is a ſecurity given 
by the prince, under the Great Seal, to a ſtranger, for 
his /afz-coming into and paſſing out of the realm; the 
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ſorm whereof is in Reg. Orig. 25. There are let 
Safe-condu# which muſt be inrolled in Chancery ; mw of 


perfons to whom granted muſt have them ready to ſhew. 
And touching which there are ſeveral ſtatutes * 
9 H. 3. e. 36. 1 H. 6. c. 3. 18 H. 6. c. $, 48 f 
6. c. 1. 28 H.8.c,1. 31 H. 6. e. 4. 14 1% 
c 4. Vide alſo Black. Com. 1 Y. 259. 4 J. 66. 

Safe-guard, (Salva guardia) A protection of the 
King to one who-is a ſtranger that fears violence fro 4 
ſome of his ſubjects, for ſecking his right by courſe f 
law. Reg. Orig. 26. . 

Dafe-pledge, (Salvus pligius) A ſurety given bo; £ 
man's appearance at a day aſſigned,  Bra@on, lik, 4 
cap. 2. | | 

Dagaman, (From the Sax. Saga, i. e. Fabula) $ig. 
wg a tale-teller, or ſecret accuſer, Leg. Ha. 
cap. 03. | 

Dagibaro, alias Sachbaro, Is the ſame that we now 
call Jufliciarius, a juc ge. Leg. Inæ, c. 6. 

Sagirta Barbata, A bearded arrow—Neddengy inde 
annuatim pro omni ſerwitio ſex ſagittas barbatas 44 felum 
Sancti Michaelis, &c. Blount. 2 . 

Sagittarii, A ſort of ſmall ſhips or veſſels, with oars 
and ſails. R. de Diceto, anno 1176. 

Sail⸗Cloth. For encouraging the manufacture of 
Jail-clth, any perſon may import into this kingdom un- 
dreſſed flax, without paying any duty for the ſame, fo as 
a due entry be made thereof at the cuſtom- houſe, Qs. 


And no drawback is td be allowed on re-exportation of 


foreign ail. cloth: But an allowance ſhall be made of 14. 
per ell for Britiſh /ail-cloth exported, c. 4 Ges. 2. c. x7, 
All foreign /ail-cloth imported, from which duties are 
granted, ſhall be ſtamped, expreſſing from whence im- 
ported, fc, And manufaQurers of Jail. cloth in this 
kingdom are to affix, to every piece by them made, a 
ſta mp containing their names, and places of abode, or, 
expoſing it to ſale, ſhall forfeit 10/, And if any perſons 


cut off or obliterate ſuch ſtamps, they incur a forfeiture of 


J. upon conviction before one or more juſtices, to be 
levied by diſtreſs, &c, | 

Ships built, on firſt ſetting out to ſea, to have one 
compleat ſet of ſails manufactured here, on pain of 500. 
And no ſail-maker may work up into ſails foreign /ail- 
cloth not ſtamped, under 20 J. penalty: Alſo /ail-club 
made in Great Britain, the pieces being made of certain 
lengths and breadths, ſhall weigh ſo many pounds each 
bolt, and the warp wrought of double yarn, &c. And 
flax-yarn uſed in Britiſb ſail-cloth not to be whitened 
with lime, on forfeiture of 67. a yard. Sail-makers, 
Sc. are to cauſe this act to be put up in their ſhops and 


' work-houſes, under the penalty of 40s. Stat. 9 G. 2. 


c. 37. Ns ; 
By the Hat. 19 Geo. 2. c. 27. Maſters of ſhips are to 


meke entry of all foreign made ſails on board, under the 
penalty of 50. and pay duty for the ſame, unleſs he 
chooſes to deliver up the fails as forfeited : Sails brought 
from the Eaft Indies are exempted from duty: Foreign 


made /ail-cleth imported, is to be ſtamped at the land- 
| ng: Forger of ftampe, Ic. ſhall forfeit 50 I. A fail- 
ma 


er making foreign /i/-cleth unſtam ped into ſails, ſhall 
forfeit 501. A ſail-maker ſhall not repair or amend the 
ſame under the penalty of 20/. By the far. 23 Ges. 2. 


cap. 32. duties are laid on /ail-cloths imported from 


Ireland. , See allo 23 Geo. 2. c. 21. J. 26, 26 Geo, 2. 
6. 3% ee, 2: £- 18. % 8. | | 

Saint Martin le Gꝛand, Court of. The chief of 
the ſeveral courts in London are the Sheriffs Courts, 
holden before their ſteward or judge; from which 3 
writ of error lies to the Court of Huſtings, before the 
mayor, recorder and ſheriffs; and from thence to juſices 
appointed by the King's commiſſion, who uſed to fit 
in the church of Saint Martin le Grand, (F. N. B. 32.) 
and from the judgment of thoſe juſtices a writ of error 
lies immediately to the Houſe of Lords. Black. Cem 
3 F. 80. u. 

Safo & Daiones, Fori vel Magiſtratus Minifitr. A 
tipſtaff or ſerjeant at arms; derived from the Sax. Sag 
i. e. Fuſlis, bccauſe they uſed to carry a rod or fla 


ſilver. 8 
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' Hafarp, (Salarium) Is a recomperice or conſideration 
made to'a perfon for his pains and induſtry in another 
man's bufineſs: The word is uſed in the ſtatute 23 Ea. 
3. cap. 1. Salarium at firſt ſignified the rents or profits 
of a Sala, hall or houſe; (and in Gaſtoigne they now call 
the ſeats of the gentry $2/z's, as we do halls) but after- 
wards it was taken for any wages, ſtipend, or annual al- 
lowance. . LILIES 
Sale, (Yenditio) Is the transferring the property of 
oods from one to another, upon. valuable conſideration; 
And if a bargain is that another ſhall give me 5 J. for 
ſach a thing, and be gives me zarneff, which I accept, 
this is a perfect /ale. Wood's Inf. 316. On ale of 
goods, if earneſt be given to the ſeller, and part of them 
are taken away by the buyer, he maſt pay the reſidue of 
che money upon fetching away the reſt, becauſe no other 
time is appointed; and the earneſt given binds the bargain, 
and gives the buyer a right to demand the goods; but a 
demand without paying the money is void; And it has 
been held, that, after the earneſt is taken, the ſeller can- 
not diſpoſe of the goods to another, unleſs there is ſome 
default in the buyer; therefore if he doth not take away 
the goods and pay the money, the ſeller ought to require 
him ſo to do; and then if he doth not do it in convenient 
time, the bargain and ſale is diſſolved, and the ſeller may 
diſpoſe of them to any other perſon, 1 Salt. 113. A 
ſeller of a thing is to keep it a reaſonable time, for deli- 
very: But where no time is appointed for delivery of 
things ſold,” or for payment of the money, it is generally 
implied that the delivery be made immediately, and pay- 
ment on the delivery. 3 Salt. 61. Where one agrees 
for wares ſold, the buyer muſt not carry them away be- 
fore paid for; except a day of payment is allowed him 
by the ſeller. Ney 87. ; 2287122 
It is ſaid a perfect bargain and /ale between parties, 


will be good, tho' the ſeller knows of an execution that 


is againſt him; and doth ſell the goods to prevent the 
falling of it upon them. 3 Shep. Abr. 115. A /ale may 
be of any living or dead goods in a fair or market, be they 
whole they will, or however the ſeller come by them; if 
made with the cautions required by law: But if one ſell 
my goods unduly, I may have them again. Doc. & 
Stud. 328. Perk. Set. 93. If a man affirm a thing ſold 
is of ſuch a value when it is not, this is not actionable; 
but if he actually avarrants it, at the time of the fale, and 
not afterwards, it will bear an action, being part of the 
contract. 2 Cro. 5, 386, 630. 1 Rol. Abr. 97. See Con- 
trad. And Sales of Goods in Markets, to be binding, Oc. 
Vide Market. And Black. Com. 2 V. q. 446 
Salet, Is a head piece (from the Fr. Salut, i. e. Salus) 
A /alet or ſcull of iron, &c. 20 R. 2. c. 1. 4&5 f. 
%%% SSR 10, Nos 105. 2 Ho... 
Salicetum, The ſoil where willows grow, or an oſier 
bed, '1 In Ty ; 1 ö MN 449144.4 | 
Salina, Is a ſalt-pit, or place wherein ſalt is made. 
And /alina is ſometimes wrote for /a/ma, i. e. a pound 
weight. Chart. 17 Ed. 2, and ſtatute R. 1. | 
Satique law, Lex ſalica) A law by which males only 
are to inherit. De terra ſalica nulla portio hæreditati, 
mulieri weniat, fed ad wirilem ſexum tota terræ hereditas 
perveniat, &c, It was an ancient law made by Phara- 
mond, King of the Franks, part of which ſeems to have 
been borrowed by our Henry the Firſt in compiling his 
laws, as cap. 89. Qui hoc fecerit ſecundum legem ſalicam 
moriatur, fc, n nn ee 
Salisbury, For better repairing the highways, ſtreets, 
and water=courſes in the city of Saliſbury, and enlighten- 
ing the ſtreets, c. the mayor, recorder, and* juſtices 
of the ſaid city, with four principal inhabitants of each 
pariſh, are appointed truſtees, Se. Stat. 10 Geo. 2. 
aa. BD. --: „ | rr 
eme No perſon may take Salmon, in rivers, be- 
tween the 8th of September, (by late acts 1ſt Auguſt) and 
the 11th Nowtmberz and Salmon are not to be taken under 
eighteen inches long, &c. under penalties. Stat. 13 Ea. 
1. 1 Elix. c. 17. None ſhall fell any /almor in veſſels 
before it be viewed, unleſs the barrel contain forty-two 
gallons, and the half barrel twenty-one gallons, well 
packed, and the great ſalmon by itſelf, and {mall fiſh by 
themſelves, &c. on pain to forfeit for every veſſel 67, | 


1 


1 
* 4 £ 4 
2 0 12 
ws * . . 


9 Stat. 22 EA 4. e. 2. Salmon not to be taken in the 
Thames between 24 Auguſt and tith November. 9 Ann. 


c. 26. Fiſhmoogers prohibited to buy /al/mon- under fix 


pounds weight, 1 Geo. 1. c. 18. Salmon may be taken 
in the R/b4/e between 1 Jan. and 15 Sept. 23, Gre. 2. c. 


26. See Fipb. 


Salmon⸗pipe, An engine to catch /a/mons or ſuch like 

fiſh: 25 H. 8. c. 7. 8 ts | T6. £613 ar 

- Daltatozium, Signifies a deer-leap ; Quad babeat unum 

Saltatorium i» Parco de B. Pat. 1 Ed. 3. ahn 
Salt. The price of /a/t is to be ſet. by juſtices of 

peace in their ſeſſions; and perſons ſelling it at a higher 


rate ſhall forfeit 5/. Alſo /alt (hall be fold by weight 


after the rate of 56 16. to the buthel, under the like pe- 
nalty. See Stats. 7 & 8 M. z. c. 31, et. 44, 92. 98 


10 W. 3. c. 6. A duty is impoſed on /a/t by ſtatute ; | 


pits to be entered, Oc. at the Sa/:-Offce on pain of 404, 
penalty; and proprietors removing ſalt from any pit, be- 
fore weighed in preſence of the proper officer, to forfeit 
201. Ot. 10 11 . 3. c. 22. 1 A. c. 21. But 
the duties on alt made in this kingdom were taken off, 
and duty on foreign alt to continue, except for the Britiſh 
fiſhery, &c, by Stat. Geo. 2. c. 20. And ſince the duties 
on ſalt have been revived and continued, to be managed 
by commiſſioners, & c who may grant licences. to etect 
houſes for refining of rock /a/t, at certain places in the 
counties of Ee and Sue 5 Geo. 2. c. 6. and 7 Geo, 
2. c. 6. The alt duties continued for a further term, 
and under the ſame proviſions, Oc with a clauſe of loan 
of 500,000/., And proptieto's of /a/t-works in Scotland 
are not to pay their work · people in ſalt, under the penalty 
of 201. Star. 8 Geo 2. c. 12. By a late ſtatute, the 
alt duties are further continued, with a loan of 
1,200,000/. at 41. per cent. interelt, Sc. Rock-/alt may 
be uſed in the making of /a/t from ſea-water in works in 
Wales, paying the duties on both, 14 Geo. 2. c. 22. 
The /alt duties ate made perpetual by far. 26 Geo. 2. c, 3. 
And fee flat. 26 Geo. 2. c. 32. | 8 
Salt may be imported from any part of Europe to Nova 
Scotia, 2 Geo, 3. . 24. e 
May be imported from Europe into Quebec in America, 
4 Geo. 3. c. 19. n ent 
Salt ⸗ Duty in London. There is a cuſtom duty in the 


- 


city of London called Granage, payable to the lord- mayor, 


Oc. for ſalt brought to the port of London, being the 
twentieth part. Cit. Lib. 125. WEE, i} 
\Dalt-petre, What quantity to be delivered yearly 
into the royal ſtores, 1 Ann. Bat. 1. c. 12: et. 113. The 
King may prohibit the exportation of it, 29 Geo; 2. c. 16. 
Jef. iy £6 3444-4 1 1971 nnd: 1 TE? 4 / 44+, 4105 
Salt⸗Silver, One penny paid at the feaſt of St. Mar- 
rin, by the tenants of ſome manors, as a commutation for 
the ſervice of carrying their lord's alt from market to his 
r © au win gi om 2k 5 
Saltus, A high thick wood or foreſt, - See Boſcus, 
Salva-garda, Is a ſecurity given by the King to a 
ſtrauger, tearing the violence of ſome of his ſubjects, for 


ſeeking his right by courſe of law; the form whereof 


Rem KY Orig: Folr 2551 5061 bed aww) of mn n 
Salvage, ls an allowance made for /aviag of ſhips or 
goods from danger of ſeas, enemies, c . Merch, Die. 
And by ſtatute, where a ſhip ſhall be in danger of being 
ſtranded or run on ſhore, juſtices of peace a- e to command 
conftables to aſſemble as many men as ſhall be;neceflary 


to ſave the thip; and «being preſerved by their means, 


the perſons affilting' ſhall within thirty days after be paid 
a reaſonable reward for the Jalvage by the maſter of the 


ſhip or merchant, in default whereof the'ſhip or goods 


ſhall remain in the cuſtody of the officers, of the cuſtoms 
as a ſecurity,” 12 Au c. 18. | The Lord Warden of the 
cinque ports to appoint, perſons to . adjult {a/wage, of an- 
chors. 3 Geo. 4. c. 13. ſe; 6. Stranded goods to pay 
duties, 5 Geo. 1. c. 11. ed. 13. As to Jalvage of goods 
retaken from enemies. See 13 Geo 2. c. 4, J 18. 17 
Geo.” 2. c 34. J. 20. Saving ſhips in diſtreſs, or goods, 
intitled to ſalvage, by 26 Geo.) 2. c. 19. fett. 5. See 
Black; Com: 4 HS 29% „ 5 


Salvagins, Wild, ſavage; as /a/vagivs catur,” the 


wild cat. Rot. Cart. 1'Fob, 
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| Salute, (Sh, Was a coin made by King Hen. 5. | was ever allowed for ſuch an offence! Now, by Stat 
after his conqueſt in France, whereon the arms of France | Tac. 1. c. 28. /ef, 7. ſanQuaries are taken a1. 21 
and England were ſtamped and quartered, Sowe's Cron. | Handal, A merchandiſe brought into Enplayy. 15 
589. Ne: - 73 i Ck kind of red bearded wheat. See 2 R. 2, c. 1. 1777 9c; ON a 
Sanita, Are the reliques of the ſaints ; and jurare | F Dand-gavel,.Is a payment, due to the lord of the n. 
faber ſandta was to make oath on thoſe reliques. Leg, | nor of Roaley in the county of Gloncefter, for liberty N 
Cannt. c. 57. "i 5 EN” ed to the tenants to dig /and for their common = 8 "wit 
DSanition of Laws. With regard to the /anfion of | Hift. Gavel: 113, e e e 
laws, or the evil that may attend the breach of public | Sane Memozy, . Perfect and ſound mind and 
mory, to 00 any lawful ad, c. See Non Sane, © Ne. 


| duties; it is oberved, that human legiſlators have for 
: the moſt part choſen to make the /ardion of their laws | Danguinenpgmere, Was where villeins were TOES 
rather windicatory than remuneratory, or to conſiſt rather | to buy or redeem their blood of tenure, and make any 
in puniſhments, than in adual particular rewards, . Be- | ſelves. freemen,—Omnes cuflumarii tenen. de * 
cauſe, in the firſt place, the quiet enjoyment and pro- Gtendon debent ſanguinem ſuum emere, L;, 10 de 
tection of all our civil rights and liberties, which are | erg... „ „e 
the ſure and general conſequence of obedience to the Sanguis, Is taken for that right or power which th 
Municipal law, are in themfelves the beſt and moſt va- | chief lord of the fee had to judge ana determine 1 
luable of all rewards. Becauſe, alſo, were the exeicile - Fe 
of every virtue to be enſorced by the propoial of particu- 
lar rewards, it were impoſſible tor any ſtate to fuinith 
ſtock enough for ſo profuſe a bounty. Aud farther, be- | M. /: 2. c. 4. 
cauſe the dread of evil is a much more ſorcible principle 
of human action, than the proſpect of good. (Locke, Hum. | Ann. 1295. | | 5 
Und. l. 2. c. 21.) For which reaſon, tho? a prudent be-“ Sarclin⸗time, (from the Fr. Sarcler, Lat. gene 
ſtowing of rewards is ſometimes of exquiiie ue, yet we | Is the time or ſraſon When hulbaaumen weed choir 
nnd that thoſe Civil laws which enforce and enjoin our | corn. „„ woes | ; 
duty, do feldom, if ever, propoſe any privilege or gift Sarculatura, Weeding of corn: Una farculatura, the 
te fuch as obey the law; but do conſtantly come armed | tenant's ſervice of one day's weeding for the 1 
with a penalty denounced againit tranſgreſſors, eitder ex- Tener in bondagio, & debet unam ſarculaturam, &c. Parocl 
preſsly defining the nature and quantity of the punith- | Anis. o. 5 2 
ment, or elſe leaving it to the diſcretion of the judges, Sarke, See Guernſey And Black. Com. 1 V. ict 
and thoſe who are encruſted with the care of putting the] Sarbeilus, An unlawful net or engine for 42 8 
laws in execution. 7 . | ; , fiſh. Inguific. Faftic, Ann. 1284. 2 « 2 iu LA 8 
Of all the parts of a law the moſt effectual is the vi- Sarpler of col, '(*rplera lane, otherwiſe called a 
catory. For it is but loſt labour to ſay, do this, or avoid | pocket). Is halt alack. Fleta, lib. 2. c. 112 
that,“ unleſs we alſo declare, „this ſhall be the conſe- Sarſaparilia, May be imported from' the / -= 
quence of your non-compliance.” We mult therefore | plantaticns, Sc. if of the growth of America... "1 Tis. 
obſerve, that the main ſtrength and force of a law con- cap 8. On 
ſiſts in the penalty anvexed to it. _ Herein is to be found Sart, or art, A piece of woodland turned into arable, 
the principal obligation of human laws. Black. Com. 1 | See rr. VE A) 
V. $6, 7. WAN. '— | Sarum, Is intended for. the city of Sal ſßury, It was 
Sandtuarp, (Sanduarium) Is a place privileged for the a form of church- ſervice called /ecundum nſum Sarum, and 
ſafe- guard of offenders lives, being founded upon the law | was compoſed by Qſnond the ſecond biltop 17 EA 
of mercy, and the great reverence and devotion which the the time of Millau the Conqueror. Hella > hs EY 
Prince bears to the place Whereunto he grants ſuch privi- | col. 8. 7 at ne en 
lege. Sanduaries were firlt granted by King Lucius to our Saſſe, Is a kind of wear with flood-gates, molt com. 
churches and their precint᷑ts; and among all other nations, | moniy.in navigable and cut rivers, from the gamming 120 
ſhutting up and looking the fiream of water, as occaſion 


* 
* 


our ancient Kings of England ſeem to have attributed moſt d. | | | 
to thoſe ſunctuaries, permitting them to ſhelter ſuch as had requifes, for the better paſſing of boats and barges; 8 
committed both felonies and treaſoas ; fo as witnin forty | This in the Weſt of England is called a /:c4;. and in tome Fr 
days they acknowledged their fault, and ſubmitted. them- | places a. furce. Stat. 16 & 17 Car, 2. c. 12, P 
ſelves to baniſhment ; during which ſpace, if any layman | Saſſons, The corruption of Saxons, a name of con- the 
expelled them he'was excommunicated z and if a clerk, | tempt formerly given to the Engliſh, while they affefied or 
he was made irregular. Mar, Melt. Ann. 187. 5 F.C. | to be called Angles; they are tull fo called by the ner 
lib. 2. cap. 38. Fleta, lib. 1. cap. 25. But tee UP.. e de OB INT IT id 
TTL | | 21 |  aatisfattion, Is the giving of recompence' for an iv- to t 
S,. Jobu's of Beverly in Voriſpire had an eminent ſauc- jury done; or the payment of money due on bond, jucg- has! 
tuary belonging to it in the time of the Saxons: Any Sr, | ment, Sc. Ia which laſt caſe, it mult be entered on re- ther 
Buriens in Cornwall had the like granted by King Athel- cord. 2 Lill. Aör. 495. See Black, Com. 4 V. 421. A 
flan, Anno 935. ſo had MWeſiminſier granted by King Where moncy given one by will, ſhall be held to be in is fo 
Jatistaction of a debt, being more than that amounts to; * a 
O we 


Edwurd' the Confefſor : aud St. Martis le Grand in 
London. 21 H. 8. Sc. See Buck, Com. 4 V. 520, 358, | and wheie it is hot, and both have been allowed.. Precee. 
429. ns the 0 7125 Chanc.'230 394, 395. 2 Vern 478. See Lege. 
Sauctuarics, It has been obſerved, did not gain the atiiſadtion and amends may be pleaced* tor involun- 
name of uch till they had the Pope's bull, tho“ then had | tary treſpaſs, c. by liatuze 21 Fac. i. cap- 5. Vide 
Fall privilege of exemption from temporal courts by the S! 
King's grant only: But no /anduary. granted by general. -ſory 
ew#t ds, extended to high ireaſen; ibo it extended to 2 on Saturday till ſun-ritng on. Monday, in which it was not 
felonies, except ſacrilege, and to all inferior crimes, dot | lawful to take ſalmon in Scetlaud, and the Northerp paris 
committed by a /anfuary man; and it never was a pro- | of England. MS.. t 4s ; | 


Payment. | 


tection ageinſt any action civil. any farther then io ſave Saver⸗ Default, 1s a law-term ſignifying i extuſe, 35 
the defendavt f om execution of his body, Sc, 2 Hase. When a man baving made defauit. by not ap 
P. C. 335. 336. Tbere were ſeveral ſtatutes made felu- : 
tive to lanctuaries, whilſt | they -exiited 18 this county, 
P ⁵ . T rs da no 
32 H. 8 c 12. Att: Gier. g Ed. 2. fl. I. c. 15 2 K. ankefin, (Fr from Carg, i. e. Sanguir, Fin, & Fin! 
2. ft. 2, e, 3. 21 fl. 8. c. 2. 4 fl. 8. . 2. 22 fl. 8 Is the determination or final end of the lineal lace 30 
6. 2. 27 H. 8. 19. & 32 H. 8. 12. By 26 H. | celcent of kindred. Fritten, c. 119. 1 

$. c. 13. ſendduary was taken away from offenders in Sautus, A hawk of a year old. Hack. Ib. 5. nab. 
bigb treaſon. And it is very aſtoniſhing that ſfanttuary I. c. 2. par. 1. LN gh 5 A 


L | | 8 * 7 
_ 7 ; CZ 


-. Saxon«lage, ( Saxon-laga, Lex Saxenum) TI law of 
the Welt Saxons by which they were governed, 2 Mer- 


| chenlage, .. And Black. Cen. 4 V. 403» 4, . 
As to the reaſot why ſo many traces of the Saxon laws, 


language and cuſtoms are to be found in Fagland, Robert- 


ſong; in bis, Hiſtory of Emperor Charles V. 1 F. 197. 


Notes. IV. Says, “ The Saxons cartied on the Conqueſt 


«« of that country with the ſame deſtructive ſpirit, which 
« diſtinguiſhed the other barbarous nations. The ancient 
« inhabitants of Britain were either .exterminated ; or 
forced to take ſhelter among the mountains of ales, 
« or reduced. into ſervitude, The Saxon government, 
« laws, manners, and language were of conſequence in- 
4 troduced into Britain; and were ſo perfectly eſtabliſn- 
« ed, that all memory 7 the inftitucions previous to their 
« Conqueſt was aboliſhed.“ As to the laws of the Saxons, 
for putting an end to private wars, See Id. 285, © 

Scabinf,. Is a word uſed for wardens at Linse in Ner- 
:. —Scian, præſintes & futuri quod nos, &c, 
Cuftodes foue ſcabini & fratres fraternitatis five gilde mer- 
catoria Sante T rinitatis ville Lenne in Com, Norf. Chart. | 

en. 8. 132 PR e e e, OO 
4 Scalam, 4d /calam, The old way of paying money 
into the Exchequer. The ſheriff, c. is to make pay- 
ment ad /calam, i. e. ſolvere præter, guamlibet numeratum 
librum ſex denarios. Stat. W. 1. And at that time ſix- 
pence ſuperadded to the pound made up the full weight, 
and near the intrinſic value. This was agreed upon as 

a medium to be the common eſtimate for the defective 
weight of money; thereby to avoid the trouble of weigh- | 
ing it when brought to the Exchequer. Lownds's Eff. 
on Coin, pag. 4+ Hale's Sher, Accounts, pag. 21. 
DScalinga, A quarry or pit of ſtones, or rather ſlates | 
for covering houſes: French ęſcailere, whence /caling of 
houſes, c. Mon. Angl. tom. 2. pag. 130. 
Scandal, Signifies a report or rumour, or an 
whereby one is affronted in poblic. Chan. 
How the words are to be laid, and what is a material 
variance between the words laid and proved. See Rep. 
Temp. Hardw. Per Annaly, 305. It is not neceſſary 
to charge the words to be falſe. I. 340. 5 
Scandal oz IAmpertinence in Bills in Equity, If 
a bill in equity contain matter either ſcandalous or im- 
pertinent, the defendant may refuſe to anſwer it, till ſuch 
ſcandal or impertinence is expunged, which is done upon 
an order to refer it to one of the maſters. Black. Com. 

V. 442+ * 

, Scandalum magnatum, 1s the ſpecial name of a ſta- 
tute, and alſo of a wrong done to any high perſonage of 
the land, as prelates, dukes, earls, barons, and other 
nobles; and alſo to the chancellor, treaſurer, clerk of 
the Privy ſeal, ſteward of the houſe, juſtice of one bench 
or other, and other great officers of the realm, by falſe 
news, or horrible or Falſe meſſages, whereby debates and 
diſcords betwixt them and the commons, or any ſcandal 
to their perſons might ariſe, Stat 2 R. 2. cap. 5. and 
hath given name to a writ, granted to recover damages 
thereupon. Cowell. bo; 33 

At the time of making the law, on which this action 
is founded, the conſtitution of this kingdom was martial, 
and given to arms; the very tenures were military, and 
ſo were the ſervices; as knight - ſervice, caſtle· guard and 
eſcuage; ſo that all provocations by vilifying words were 
revenged by the ſword, which often created factions in 
the Commonwealth, and endangered the government it- 
ſelf; for in this kind of quarrels the great men, or peers 
of the realm, uſually engaged their vaſſals, tenants and 
friends; ſo that laws were then made againſt wearing of 
liveries or badges, and againſt riding armed; ſo the ſtat. 
Weſfm. 2. appoints that the offender thall ſuffer impriſon- 
2 until he produces the author of a falſe report. 2 

0d, I 6. | 4 ; 

The Jaw on which this action is grounded, 1s the 2 
Rich. 2. flat, 1. cap. 5. which, after ſpeaking of . deviſors 
of falſe news, and horrible lies, of Prelates, Dukes, Earls, 
Barons, and other nobles. and great men of the realm, 
and alſo of the chancellor, treaſurer, clerk of the Privy 
ſeal, ſteward of the King's houſe, juſtices of the one 
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action | 


bench or of the other, and other great officers of, the | aga 


who doth the ſame ſhall b 
him forth that did ſpeak 
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Dukes, Sc. 


It hath been adjudged, 
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when created noble, 


and voice in parliament 
Great Britain, and have 
of Engla 


of fitting upon the trial 
Viſcount Falkland v. Phip 


at Common law, and that 


clamation. 2 Mod. 161. 
ment. Freem. 222. 


to give a peer an action for 


Common law, but 


156, | 
It hath been obſerved, 


the Lords till continuing 


Francis Pemberton's argumen 


done in a legal way, and in 


Ld. Ch. J. Dyer's caſe. 80 
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realm,” enacts, that none contrive or tell any falſe | 


and to the maintenance o 
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e an there by it 
os all be. | | by. 


.of the council. 4 Taft. 5 i. 4 Co..1 
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It hath been held, that 
words great men of the realm, as the flatute begins. with an 
enumeration of perſons of an inferior rank, as Prelates, 
Cramp, Juriſd. 19, 3. Fury 8 


to which they had been accuſtomed, 


The firſt caſe on this ſtatute, 
in Keil. where the Lord Beauchamp brought an action of 
Scan. mag. againſt Sir Richard Crofts, for that the ſaid 
Richard had ſeed out a writ of forgery of falſe deeds againſt 
him ; and it was held, that the taking our the writ bein 


did not lie. Keil. 26, 27. 
Scan. mag. brought for ſaying of a judge, * 
corrupt Judge, and held attionable. n 


ſoned me till I gave him a releaſe. 

Winchefter's caſe, cited Freem. 221. 

have writ a letter to me, h! 

inſt the word of Sen the Queen's authority, 
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the King is not included in the 
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Alſo it is held, that a woman noble by birth is not i 
ritled to this action. 8 Ne mo arr _ 
« chat, tho? there was no.viſcount 
at the time of making this ſtatute, (the firſt viſcount being 
Jobn Beaumont who was created vi count, 18 Hen. 6.) yet 
n created noble, tho by a new title, he was intitled 
to his action on this ſtatute. Cre. Car. 136. Pain, 565. 
Viſcount Sey and Seal v. i FFP 
Alſo it hath been adjudged, 
of Scotland may have an action on this ſtatute, and that 
it is not neceſſary for him to aljedge, that he hath a ſeat 


es. W441}. 289 


Nn 
that ſinee the union a peer 


| in | for by the 5 Ann. c. 8, art, 23. 
All peers of Scotland after the 3 ſhall. be 2 
Gree! Britain, and have rank and precedency, Ge. be 
tried, fc, and enjoy all privileges of peers as the peers 
now do or. hereafter may enjoy, exce 
right and rivilege of fitting in the Houſe of Lords, and 
the privilege depending thereon, and particularly the right 
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of peers. Cum. 439. Lord 


WE 
It hath been . for, that no words of flander 
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are puniſhable by this ſtatute, unleſs they are actionable 


they are only aggravated by 


the ſtatute, which, in this reſpect, is, like the King's pro- 


Sir Robert Atkins in bis argu 


But the contrary hereof ſeems to have been holden in 
moſt of the caſes on this head, and not at | 
as it would be to no purpoſe to make a law, and thereby 
ſuch words as a common per- 
: _ e have e of the ſtatute, and for 
which the peer himſelf had equally a remed he Com- 
wg wad Fin, therefore the. defp PI 

not only to puniſh ſuch things as import * 
dal in themſelves, or ſuch for which . 
alſo ſuch things 
contempt of the perſons of the peers or great men, and 
brought them into diſgrace with the Commons, whereby 
they took occaſion of provocation and revenge. 2 Mod. 


without reaſon, 
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3 Leon. 376. Lord 
So theſe words, You 


for theſe 


which I have to ſhew, which is 


ſuperſtition, and that I ,will 
2 fand 


— ——— ._——— 


, 
— 


21 ——— 


————— F —„— 
— 


— ens nn ern ec 


— 


6 
8 4 * * . 
< = 
En — = — == = — * — 2 - WL — - uy ” . — 2 — — 
— == — — — — — r= 7 N — — — 2 — 8 
= 2&5 9 — w_ — a £ pots; Op ge omen one =o = . — — - — —— g 
— — — < - — — & wy "I - — B+ — ——> ag _ = — 
— — — — = - — — — — -_ — how —— — — — WILLS — 8 0 
XX: —— . ̃ —-—-—-— . ren, = —.— — P ——— nee >> => —_— — 
———— y = - Sr ICI - — 22 2 — —_— = — 2 = N — ME py po PR 
- — — — —.— ; Wy De ond — — — => — — — — — 2 KEE —— 2 = — — — I 7 _ _ - — oy = 
— — — — 5 — oe. — — — = I % SIX * 
— — — — — — — - 8 
* — - o 
> 


— 
— — 
= = 
— — 


— — — — — — = N — l — — — — — ——— — 
— —— 722 r 4 2 * bo — S 2 P — — —— - — —— ay 
En EEE RE a == 6 3 bo — —— SIT obo Carr In Eng < np 
= — : — 


FF. F c Co DOOR TY CITES. © ET We 


— —— — on — 
— :::: * ᷣ ͤ Z— 


— 


—— 
——— — 
—.— 

— 
I. 


==. - = or — I 
—— — - 0 — 4 1 I 
———— = : — cn — — <= — —— 
— —— — — > — — — - 
— ATE — — — . 2 — LIEN . — 
© cat — * * Lo 0 Q — 
= — f r * — 2 * — > = 
> — — — "+" i ATT > MM — — — 
: I — — — = _— — = . AA HIS... - x” 


er ay nent 


— 
— 


1 


3 


CE — 


= i= pw 4 
En 


ERS 
* 
* N 


— 


- - = — — = — = 
..... IRE RI TC 
8 
— — 
7 — — 


— 
"yy — 
WW 


ren.: 
THIRDS 


— 


— 
— 


DE en 


e 81 
— 
2 


DE 
— 


* * — 
n 


— 
— 


* — 
— 2 
— — — - 
l 2 In. 
— 


k — - — > + 1 * 
— — 1 r > gran Jt = n= owt: - = : cath = 
. —————————— — — — 
= TIE 22 — — — — — — E WE = 
e eee — —_ I”, Þ £1» Ss — Db 5 2 — 2 As — fs * — 1 * — — hi I _ 2 2 
. — - - — — 9 — = — — = - 2 — — IEA — . — b => 
— — —— IO Of — — . — <> Em SLE EMS —— . — r —— —— — 
? — N "$5245 2 —— = 


— EG 


x RC RTE — 

re — 3 
a We ——— 1 
5 2 Ser 
r 


— — — 


bo - — — - 
— —— yt cpa mo=—o—o_ ng 


— — en Cr ——— 
rr 7 URGE TER” IE: cp”. 


— 
CRIES — | re Sos nah — 2 "= * IG IMS > 
77 HET 2 TH, * — A Serve of * = . 2 
. 4 - - - - - - — — * > 4 — — — 2 - — 
n — — - - = : 7 —ů—ů—ů— — - — 7 : : — _ 
2 * —— Þy y — 4 i * 1 _ EN . 2 
— 6 2 2 OT A n : > . - 2 =2 4 5 — — — —— 
* r 399 — AT Ae * 32 wat — — — — - ns — —— — — — — = 
— — — = - . - - - - — — — — — - - 
- - — 7 = * 0 w _— * $a — * —— * —— 
a — — <A — — - —— wc - 
2 —̃ — 


—— — — 


— 


— — 


re ee 
> - . - 


AS. "> 
. — * 
SIR 


— — 
F => . 
acts 


martin ans. oring 
— Ion ae” - 
7 = 8 
8 


— 
— 


— — q — 
— — — — 


— ai mores 
— — 


ti 
LETS wy — — . — 
S „ * mp2, 08 . . 7 BY ” — . 
— — — — Nene 2 - — — . 
_- "= y 3 % — * mg omen * Do —ͤ— ek F * OT GAN 
— : — IEEE TAI I —— 2 : 
de — w>q epic — 7" VIA 
_ — = : 
Y e — 2 — i 8 
* 2 Porn Inoy SE, — — 7 
— — — — . 
SET N — ä — — — 
3 — — — > — 


— — » = 
ge _ — 
— * 1 cons 


nd wo eo ou 2 4h 


cs . 


EEE SR . <> — R 
rr r — * —— — 2 
Io r 2 * * * 4 ; 8 
wr oh . 
= 
r ra has * Dodd ties 


—I 
= 
8 — 2 ee — NY 12 
: — - — — 


- a 
© En ee We EE 8 
* = _ — 


1443 9-8 


— — IE 
— p * TN 


2 


c 


5 — ä 
x . — — < 
= 4 — — . — — — — — 
— - — — - - - _ — — — — — — — — — 
b , Te- * — a 7 7 — _ 
1 2 3 * 24 MN . * 
- - ED _ — — 


Pe 


— 


4 2 — 
= 

tw; 

= 


=> 


— 
—— 


1 
* bo 3 — . 
8 ** N n mr . 


SIR: 
SE 
MERE Io OY ST 
* N — 
— 
: 


— 
—— ot 
"© SIT" 29 


— — 2 4 q 
ADS. — * — 2 
. - . A 2 
== . 2 
— - ISLES ä 
= -t ET 2 2 * = 
r a 
. — — | 
= * . 
— * —. bet — — . . 7 — 
— ITO — -- 8 — 
— 2 TREE \ 
= m_ — _— 


— — 
—— — ade — 
8 5 
- | _ 
— = 
— 
2 


1 i bo Se in 2 — — SAR be =, <2 — = ns — — 7, 25 8 
— — ge —— er = — — . 5 . IT ns "_ 
— ̃ INIT TEES —— — — — DD * <5 5 1 * 
5 FAST IPL = ASCE ED BY 00" . — — — — 4 = — "a _ 
* > © "Wes g * 32 aces n * Se 8 . 4222 
- 2. 2 
— - . K 


. 
"OP. dhe — — 


TT 
* 


— r 


” nmr 
— wg 
II rn RT 


e 
2 


8 — 
3 N 


CARE: 


K? 1. 
1 
18 7 9 


. 


— pn 
ern 
8 

Ce. 


— 


— 


— 
— 


Re 


—— * 
— fa 
—— — 

* 
2 — 


— 


* * 
8 — xs Foe 


En 
EW = 


— 
3 

2 Reer 

n 2 - 

- Ws — 


* — 
p — eee, 


did for him, being my maſter, otherwiſe. the evidence I 
could have given would have hanged Pradt. Cro. Flik. 
67, Ld. Mordant v. Bridges. For theſe words wrote in a 
letter, I have heard that your Lordſhip hath ſought by 
uncharitable means to bereft me of my life, lands and H 
berty, an action lies. Moor 142. Ld. Lumley v. For. 
4 Ce. 16. S. C. that the action as well, lies tor words 
written as thoſe ſpoken. 2 S ⁰¹. o. 


An action of can. mag. was brought for theſe words, | 


There are more jeſuits come into Englqnd ſince the Earl of 


"Northampton was Lord of the Cinque ports than ever there 
were before, and held actionable. 12 Co, 133. Earl of 
| Northampton's caſe. In /can. mag. for theſe words ſpoken. 


by a parſon in the pulpir, The lord of Leicefer is a wicked 


and cruel man, and an enemy tothe reformation in Exglaud, 
acjudges aQionable, and 500 J. damages given, 2 Sid. 


21. La. Leicefler v. Mandy, © _ 2 
So for theſe words, The Earl of Pembrols is of fo little 


| 


'Lord,Cromwell!s c 


* * 72 Pr, | , 
4 5 N * 
14 8 .C 


but it hath been held that the defendant may exptary 1 
words by ſhewing the occaſion of ſpeaking of > $ 


, ere the mesbing of them, as w done in 


4 * * 
4 


romwell's caſe, 4 Co. 14. 2 Mod. 166, Phan. 


In eqn, , wag. the court will never change the = 


on the common affidavit that the words were ſpoken in 
another county, becauſe a ſcandal raiſed on a peer of the 
realm reflects on him thro' the whole kingdom; and he 
tz « pgſon of ſo great notoriety, that there is no neceſſity 
bf his being tied down to try his cauſe among his neigh. 


bourhood. - Carth. 400. 2 Salk, 668, Vide 1 Lev. <6, 


K. $14. 1 Sid, 185. 2 Mod. 216, 


Bat in the cafe of Lord Shafte/ury v. Grabum, the 


Court in can. mag. on a ſpecial affidavit of the plaintiff's 


power and intereſt _in the county where the action was 
laid, made a rule for changing the venue; but note; that 


the books, which report and cite this caſe, mention it as 


a caſe of the times, and that it was owing to the great 


influence that Lord had in the city of London that the 
court varied from the general rule, and which rule hath 
ever ſince, notwithſtanding this caſe, been adhered to. 
2 Jo. 198. 1 Vent. 363. Skin. 40. 2 Show. 200. 

It hath been held, that che ſtatute, giving the writ 


eſteem in the country, that no man of reputation hath | of error in the Exchequer chamber, does not extend 
any eſteem for him, and no man will take his word for | to ſean. mag, Cro. Car. 286. Alſo it hath been held, 
2 d. and no man of reputation values him more than 1 | that the ſtatute 27 Els, c. S. for bringing a writ of error 
do the dirt under my feet; and held actionable, tho? ſaid in the Exchequer chamber does not extend to this action. 


It is now clearly agreed, that tho? there be no expreſs 
words in the ſtatute which give an action, yet the party 
injured may maintain one on this principle of law, that 
when a ſtatute prohibits the doing of a thing, which if 
done might be prejudicial to another, in ſuch a caſe he 
may have an action on that very ſtatute for his damages. 
2 Mod. 152. AI e OR 

That tho the action is to be brought tam pro domino 
rege quam pro ſe ipſo, yet the party is to recover all the 
damages. 1 Peer Vill. 690. That if the words are ac. 
tionable at Common law, the peer hath his election to 
proceed on the ſtatute, or at Common law. Freem. 49, 
It hath been held, that this being a general law, the 
plaintiff need not recite it particularly, and that if he ſets 
forth ſo much thereof as ſhews his caſe to be within the 
ſtatute, it is ſufficient. Crs. Car. 136, 2 Sid. 21. 


Freem. 425. That it is now ſettled that no new trial is 


to be granted in can. mag. for exceſſive damages; which 
points ſeem to have been firſt determined in the caſe of 
Lord Townſend v. Dr. Hughes, where the jury gave 
400. damages. 2 Med. 151. 1 Med. 231. 

It has been ruled, that in can. mag. the defendant 
cannot juſtify, let the words be ever ſo true, becauſe the 
action is brought ui tam, in which the King is concerned; 


and its ſuburbs, who hire raters and carts to cleanſe the 
ſtreets, and carry the dirt and filth thereof away. 14 
Car. 2. c. 2, In Eafter week yearly, two tradeſmen in 
every pariſh within the weekly bills of mortality muſt be 
elected ſca vengers by the conſtables, churchwardens, and 
other inhabitants,' who are to take upon them the office in 
ſeven days, under the penalty of 104. Theſe /cavenger? 


| every day, except Sundays or holidays, are to bring their 


carts into the ſtreets, and give notice by a bell, or other- 


' wiſe, of carrying away dirt, and to ſtay a convenient time, 


or ſhall forfeit 40s. and juſtices of peace in their petit ſeſ- 
ſions may give ſcavengers liberty to lodge their dirt 1n 
vacant places near the ſtreets, ſatisfying the owner for the 
damage, &c. All perſons, within the weekly bills, are 
to ſweep the ſtreets before their doors, every Median 
and Saturday, on pain of forfeiting 35. 4 4. and perſons 
laying dirt or aſhes before their houſes, incur 2 forfeiture 
of 5 5. Inhabitants and owners of houſes are alſo to pave 
the ſtreets before their own nouſes, on the penalty of 20 5. 
for every perch; And conſtables, churchwardens, , 4 
may make a ſcavenger's tax, being allowed by two qu tices 
of the peace, not exceeding 4 d. in the pound, c. 2 
SMN. ft. 2. c. 8. | By 


they would not be ſo in the caſe of a common perſon, | Cro. Car. 385. 1 Sid. 143. It hath been held, that in | 
 Freem. 49. Earl of Pembroke v. Saniel. ee 3 : an action of ſcan. mag. ſpecial bail is not required. 3 Mod, f 
If one ſays, I met J. S. whom I do not know, but my | 41. Holt Rep. 640; It hath been held, that no coſts. , 
Lord P. ſent after me to take my purſe, an action of /cax- | are to be given the plaintiff on his obtaining a verdict, 2 
alum magnatum lies, tho' not poſitively ſaid my Lord P. Shia, 506. Mae Phage: 5 W 3 
ſent him, or that it was to take the purſe feloniouſly ; | Scandalizing the marriage of King Hen. 8. with Anne 2 
which laſt, in caſe of an action by a common perſon, | Bullen was declared treaſon, by Stat. z5 Hen. 8. c. 22. l 
might be a good exception. 1 Lev. 277. | Sid. 434. | Dratbozough, Perſons incorporated there, with power : 
2 Keb. 537. E. of Peterborough v. Sir John Mordant. | todiſtrain every man for the fifth part of houſes and lands, f 
Vide 1 Sid. 233. 1 Keb. 813. 1 Lev. 148. Marquis of | towards the repairs of the pier and key, Cc. See Stat. 
Dorchefler v. Proby. If one ſays of a peer, He is an un- | 37 H.8. c. 14. 5 | | MOTY Ivy B. | T 
worthy man, and acts againſt law and reaſon; an action Scatinia Lex, A law againſt buggery.— Au præ- P 
of ſear. mag. lies, notwithſtanding the words are general, | foftere weneris uſum coercebat, ita did. a ſcatinia /atore. t. 
and charge him with nothing certain: And ſo adjudged | Dcavage, Scevage, or Schewage, (from the Sax. 6 
by Nerth, Windham, and Scroggs againſt the opinion of | ſcbeaauiaa, i. e. offendere) A kind of toll or cuſtom, 1 
Atkins, who ſaid the ſtatute extended not to words of ſo | exacted by mayors, ſheriffs, Ic. of merchant ſtrangers, 
ſmall and trivial a nature, but to ſuch only which were of | for wares ſheaued or expoſed to ſale within their liberties; 10 
greater magnitude, by which diſcord might ariſe, &c. | prohibited by the ſtatute 19 H. 7. c. 7, But the city of | 
and therefore the words horrible lies were inſerted in the | London ſtill retains this ancient cuſtom to a good yearly af 
ſtatute. Note; the rule laid down by the court in this profit: And the Lord Chancellor, Treaſurer, Preſident of 
caſe was, that words ſhould not be conſtrued either in a | the Council, Privy Seal, Steward, and two Juſtices of the tie 
rigid or mild ſenſe, but according to the general and na- King's Bench and Common Pleas, are to aſcertain theſe du- wi 
tural meaning and agreeable to the common underſtand- | ties, and order tables to be made, mentioning the particu- we 
ing of all men. 2 Mod. 151, Sc. 1 Mod. 232. Freem. lars, &c. by 22 Hl. 8. c. 8, LTH. a 
220, Lord Townſhend v. Doctor Hughes. Dcavaidus, The officer who collected the cavage mo- de 
0 . | ney, which was ſometimes done with great extortion. Pa 
2. Of the proceedings in this adtion. Dcavengers, (from the Belg. /chaven, to ſcrape ot 
Pe carry away) Are perſons choſen into this office in London Ing 
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By the Stat. 1 Geo. 1. t. 49. uſtices of oe a * N 


their quarter · ſeſſions may appoint ſcavengers, and” order 
the repairing and cleanſing the ſtreets in any city or mar- 


ket-town, and appoint perſons to make aſſeſſments, ſo as 


| 
g 


not to exceed 6d. per pound per ann, to defray the charge 
of ſuch ſcavengers, to be collected and levied by diſtreſs; 
and when new ſcavengers are choſen, the old ones muſt 
account before two juſtices for the money aſſeſſed and 
collected, and pay what remains in their hands to the 
new ſcavengers, or be committed to priſon, Se. The 


aſſeſſments for ſcavengers of the pariſhes of St. Anne, 
Weſiminfler, and St. James, ſhall: be rated according to 
the cuſtom of the city; and ancient fireets in the city are 
to be maintained according to ancient uſage, Cc. The 
Lord Mayor or any Alderman may preſent, ' upon view, 
any offence within the city of London, and aſſeſs fines not 
| exceeding 20s. to be paid to the Chamberlain for the 
uſe of the city, c. Stat. ib. Truſtees and commiſ- 
fioners appointed to clean and repair St. James's Square, 
and continue the ſame cleaned ; and rates to be made and 
aſſeſſed on houſes, at ſo much per foot in front, leviable 
by diſtreſs; and annoying the ſquare by filth, 1s liable 
to 205. penalty, Je. by 12 Geo. 1. c. 25. For the bet - 
ter paving and cleanſing the ſtreets in the city of Vn. 
minfter, Ce. ſurveyors are to be nominated by juſtices of 
peace, who ſhall take a view of all the ſtreets every fix 
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weeks, and make prefentments of pavements out of re- 


pair, cauſe the ſame to be amended, Ce. And the ſur- 
veyors to have an allowance not exceeding 8 J. per ann. 
out of the ſcavenger's rates, Wc, Stat. 2 Geo, 2. c. 11. 
Perſons authoriſed by 22 & 23 Car. 2. may order ſuch 
parts of London ſtreets, c. as lie before vacant houſes, 


to be paved and amended; and impoſe aſſeſſments on the 


owners, to be paid on their account by the next occu- 
piers, and deducted out of rent; and-in the mean time, 
the Chamberlain of the city ſhall pay the taxes: And 
ſuch authoriſed perſons may direct poſts to be ſet up in all 
paſſages within the city, to preſerve foot-paths, and for 
that purpoſe make aſſeſſments. 10 Geo, 2. c. 22. A 
ſcavenger's rate cannot be made for a diviſion in which 
there is no church-warden or overſeer reſident. - 1 Stra. 
630. See the titles Highways, Paving, and the Index to 
the Statutes. | 44, 
Sceat, (Sax.) A ſmall coin among the Saxons equal 
to four farthings. . 5 5 
Sceithman, (Sa.) A pirate or thief. LL. Aibelreai 
apud Brompton. * 8 „„ Ha 
Sceppa Salis, An ancient meaſure of ſalt, the quan- 
tity now not known: And /ceppa or ſceap was likewiſe a 
meaſure of corn, from the Lat. /chapa; baſkets, which 
were formerly the common ſtandard of meaſure, being 
called ip or feeds in the ſouth parts of Exg/and; and a 
bee-hive is termed a bee. tip. Mon. Ang. tom. 2. p. 284, 


Paroch. Antiq. 604. 2 ; 
Sceurum, A barn or granary. It is mentioned in 
Ingulphus, p. $62. 


DSchaffa, A ſheaf, as /ebafa ſagittarum, a ſheaf of 
arrows. See Skene de werbor. fignif. cod. verbo. 

Dcharpeny, A ſmall duty or compenſation; And 
ſome cuſtomary tenants were obliged to pen up their cat- 
tle at night in the pound or yard of the lord, for the 
benefit of their dung; or, if they did not ſo, they paid a 
ſmall compenſation called ſharpenny or ſharnpemmy, 1. e. 
dung penny, or money in lieu of dung. The Saxon ſcearn 
fignified muck or dung. In ſome parts of the North 


they ill call cow-dung by the name of cou. ſtern, and in 


Wiftmorland a ſcarny houghs is a naſty, dirty dunghill- 
wench. Convell. | 24 
Schavaldus, The officer who collected the ſcawage- 
money, which was ſometimes done with extortion and 
great oppreſſion. Covell. . | 
Schedule, Is a little roll, or long piece of paper or 
parchmeht, in which are contained particulars of goods 
in a houſe let by leaſe, c. Vide Leaſe. 
Schedules are likewiſe frequently annexed to anſwers in 
à court of equity, containing an account of eſtates or 
effects, monies, debts, Ic. received or diſpoſed of or 
expended by the perſon putting in the anſwer: And 
ſchedule is a term frequently uſed, inſtead of inventory. 


Commons prayed that order might be taken again this 
borrible vice, practiſed by the clergy as well as the laity. 
2 * een oi 


Symbol. part 2. it. Fines, ſe&. 137. and 25 E. z. ft. 
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Dchilla, A little bell uſed in monaſteries," mentioned ; 
in our hiſtories; Zauner lib. 1 % 3. of 


Schirman, (Sax. /eir-man) A ſheriff LL. Inx\ Regie 


apud Brompton. See Shirtman, ''and\ Black. Cum. 17. 


398. | WTI; e vy 0 s LY "+ 
Schirreus⸗geld, ($4:re-geld)- Was a tax paid to ſheriff 
for keeping the Hire or 'county court. Cartular;"Abbar, 
St. Zdmund 377. on olga KO! e, 
Schilm, (/cbi/ma) A rent or diviſion in the churehe 
There was a ſtatute made to prevent the growth of /ehi/m. 
Anno'12 Ann. See Black, Com. 4 V. 52, 53. r 


- 


Schoolmaſter. No perſon ſhall keep or maintain a 
ſchoolmaſter, who does not conſtantly go to church, or is 
not allowed by the ordinary; in pain of 100. 2'month ; 
and the ſchoolmaſter ſnall be diſabled, and ſuffer a year 
impriſonment. Stat. 23 Elin. c. 1. Recuſants are not 
to be ſchoolmaſters in any publie grammar ſehool, nor 
any other, unleſs the perſons be-liceoſed by the biſhop 
under the penalty of forfeiving 4Q's.' à day. 1 Fe. 1. 
6. 4+ Every ſchoolmaſter Keeping any public: or private 
ſchool, and every tutor in any private family, ſhall ſubs 
ſcribe the declaration, that he will conform to the litur 
of the church of Exgland as by law eſtabliſhed, ad: 
licenſed by the ordinary; ot be ſhall for the frſt offence 
ſuffer three months impriſonment, c. 13 14 Cr. 2, 
c. 4. If any papiſt ſhall be convicted of keeping aſthool, 


73 und the 


== 


or take upon him the education of youth, he ſhall be 


adjudged to perpetual impriſonment, 11 12 V. 3. 
c. 4. Perſons keeping ſchools without a licence from the 


biſhop, and receiving the ſacrament of the church of 


England, taking the oaths, Cc. (except tutors in reading, 
writing, and arithmetic) ſhall be committed to the com- 
mon gaol for three months, Je. 12 Ann. fe. 2. c. 7. 
But this laſt ſtatute, as to ſchoolmaſters H e 
erament of the church, is repealed by 5 Gro. 1. & 3. 
By our canons, no man ſhall teach in- a public ſohool, * 

by 


private houſe, but ſuch as is examined and allowed 

the biſhop, and of ſober life : And all ſchoolmafters are 
to teach the catechiſm of the church in Eagiiſß or La. 
tin; and bring their ſcholars. to church, * afterwards 
examine them how they have benefited by ſermons, &c. 
Can. 77, 79. Though the act of uniformity: obliges 
ſchoolmaſters only to aſſent to and ſubſcribe the declara. 


| tion, yet it adds according to the laws and flatutes of this 


realm, which preſuppoſes ſome neceſſary qualification, 
And therefore a biſhop may take time to inquire into the 
character of an elected ſchoolmaſter, before he licences 
him. 2 Strange 1023. See Black, Com. 1 J. 453. 
Silicet, An adverb, ſignifies, that is to ſay, to wit; 
and hath been often uſed in law proceedings, Sir Job 
Hobart, in his expoſition of this word, . ſays, it ie not a 
direct and ſeparate clauſe, nor a direct and intire clauſe, 
but intermedia; neither is it a ſubſtantive clauſe of itſelf, 
but it is rather to uſher in the ſentence of another, and to 
particulariſe that which was too general before, or diſtri- 
bute that which was too groſs, or to explain that which 
was doubtful and obſcure; and it muſt neither increaſe 
nor diminiſh, for it gives mothing of itſelf : But it ma 
make a teſtriction, where the p:ecedent words are not 74 
very expreſs, but that they may be reſtrained. Hob. 171, 
172. The word lice, in a declaration, ſhall not make 
any alteration of that which went before. Poph. 201, 
204. And yet, in ſome caſes, the /cilicet which intro- 
duces a ſubſequent, ſhall not be rejected. 2 Cro. 618. 
Scire facias, 1s a writ judicial, moſt commonly to 
call a man to ſhew cauſe to the court whence it 
iſſues, why execution of a- judgment paſſed ſhould not 
be made out. This writ is not granted until a year 
and a day be elapſed after a judgment given. Olã Var. 


. Brev. fol. 151. Scire facias upon a fine lies not, but 


within the ſame time after the fine levied, otherwiſe ir 
is the ſame with the tit of habere facias /eifinam. Weſt, 
cap. 2. and 39 Eliz. cap. 7. Other diverſities of ts 
writ you may find in the table of the Regifter Fadjcial 
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t. Of tht nature of the writ, aud in what caſes it is 
& Air ech a proper remedy. Pony ry | 
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_ » Agfeire facies is deemed a judicial writ, and founded 
on. ſome matter of record, as judgments, . recognizances | 
and letters patent, on which it lies to inforce the execu- 
tion of them, or to vacate or ſet them aſide; and though 
| It be a judicial writ of execution, yet it is ſo fat in nature 
of an original, that the defendant may plead to it, and 
3s in that reſpect conſidered. as an action; and therefore | 
it is held, that a releaſe of all actions, or a-releaſe of all 
ecutions, is a good bar to a /ci. fa. Lit. ſe. 505. 
b. l. a. E. N. B. . 2 . 
an 


Co. Lit. 290 
- But though it be held that a /i. fa. is in nature 
original, yer it hath been adjudged, that no writ of error 
Hes into the Exchequer chamber on a judgment given 
in B. R. on a fei. fa. the ſtatute 27 Flix. cap. 8. which 
gives the writ of error, mentioning only ſuits or actions 
of debt, detinue, covenant, account, actions upon the 
Caſe, cjecbione firme, or treſpaſss Cro. Car. 286, 300, 
464. 1 Rol. Rep. 264. 1 Vert. 38. 1 Salk. 263. 
Alſo it was formerly held that the plaintiff. could not 
in a /ci. Fa. recover coſts ;- but this is now remedied by 
the ſtatute 8 & g il. 3. c. 11. Dal. 95. 3 Bull. 322. 
If a bill of exceptions be tendered to a judge, and he 
ſigus it and dies, a /cire facias lies againſt his executors or 
adminiſtrators to certify it. 4 Ja. 438. See 2 If. 428. 
Ai. fa. lies againſt a ſheriff who levies money on a 
. fa. and retains it in his hands. Holt 32, Cro. Jac. 
514. 1 nd. 247. Godb. 276. | 
So a;/e. fa. will lie for a fine aſſeſſed on the party at the 
juſtice ſeat of a foreſt. Cro. Car. 409. Lies to have exe- | 
cution of damages recovered in appeal. Cro. Zac. 549 
Upon an 'elongavit returned by the ſheriff, a /c:. fa. 
lies againſt the pledges in a replevin, by plaint in the 
meriff 's court, tranſmitted to the huſtings, and ſo to 
Z. K. by certiorari. Comb. 1. A {ci fa, lies againſt 
the ſheriff 'for taking inſufficient pledges in replevin. 
Hut. 77. f : ; 
+ of — bath judgment in a guare impedit, and afterwards, 
before execution, the party is outlawed, the King may 
_ have a /ci. fa. to execute the judginent, the King having 
privity-enough in this caſe to ſhew execution, becauſe the 
thing, as it was in the plaintiff, veſted in the King. Moor 
241. Cro. Eliz. 44, 325. Where having the thing 
gives a ſufficient privity to maintain a /ci, fa. Keilw. 
168, 169. | 
On a motion to diſcharge an outlawry which was par- 
doned by the act of oblivion, the court held that it could 
not be done on motion, but that the party mult bring a 
ſti. fa. on the act. Stil. 348. | 
Were one obtained judgment, and after had judgment 
on a//ci. fa, thereupon, and then became a bankrupt, and 
the original judgment was aſſigned by the commiſſioners 
o S. S. upon motion, it was entered to intitle him to 
the benefit of the judgment on the ci. fa, without bring- 
ing a new one. 3 Mod. 88. 50 | 
A. ci. fa. brought by the ſucceſſor of a prefident of the 
college of phyſicians in London, upon a judgment in debt 
obtained by him upon the ſtatute 14 & 15 H. 8. c. 5, 
againſt practiſing phyſic in London without a licence, but 
died before execution; it was objected on demurrer, that 
the /i. fa. ought to have been brought by the executor 
or adminiſtrator of him who recovered : But without ar- 
' gument the court held, that the ſacceflor might well 
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2. Of the ſcire facias to teaitue judgements, and 
u mega. 
There have been different opinions whether 
ay at Common law or not; but this doubt 
Lord Coke, aroſe for want of diſtinguiſh 
onal and real actions. 2 {nfl 469. Tv 
At Common law, if after judgment given, or rece.. 
niaance acknowledged, the plaintiff did not ſue out exe 
cution withiu the year, the plaintiff or his conuſee 1 g 
driven to his original upon the judgment, and the Jeir 
facias in perſonal actions was given by the ſtatute of 
W 69-xls _ E l 8 0651132334 by 18 oY 105 
But in real actions, or upon à fine, though no execy 
tion was ſued out within a year after 8 
or fine levied, yet after the year ati. fa. lay for the 
land, Se. hecauſe no new original lay upon the jud i 
ment or ſi ne. 2 Inf, Weasel ms % 6 1 91 8 

A ſci. fa. lay as. well in mixed as real actions, and up- 
on a judgment in an-affiſe. So it lay upon a judgment in 
a writ of annuity. Salt. 258, 600. 

˖ It hath been adjudged, that if there be judgment ia 
ejectment, and no execution ſued thereon in a hear and 2 
day, an habere facias poſheffionem cannot be ſued out after 
without a. /ere faciat; and Hole Ch, J. ſaid, that as: to 
the poſſeſſion of the land an ejectment was real, and the 
only remedy a termor for years had, and that a recoy 
therein bound the right of inheritance. Sal}, 258, 600, 
Comb, 250. Farſi. 64. and ſee 1 Sid. 307, 3 51. 2 Ke, 
307. Skin. 161. 3 Lev. 100. Lutw. 1268. 
Bat though, after a year and a day, there can be 
no execution of a judgment without a {ire facias, yet if 
the plaintiff hath been delayed by a'writ of error, he 
may take out execution within a year and a day after 
the judgment affirmed. 5 Co. 88. Moor 566. 5. 772, 
Cro. Eliz. 706. Godb. 372. Palm. 44. See 1 Rd, 
Abr. 899. Lan. 20. Dennis v. Drake. Cro. Elix. 416. 8. . 

So if after the year after the recovery the defendant 
brings a writ of error, and the judgment is affirmed, tho' 
before the writ of error brought the recoverer was put to 
his /z. fa. yet this affirmance is a new judgment, and 
the recoverer may have within the year after the affirm» 
ance a f. fa or capias without a feire facias, I Rol. Abr. 
899. and /ze Palm, 449 Latch 193. V 

So if he be nonſuit in the writ of error, or if the writ 
of error be. diſcontinued; for though in theſe caſes there 
is not any ne judgment given, yet the bringing of the 
writ of error revives: the firſt judgment. Cro. Fac. 364 
1 Rol Rep. 104, 113. Vide 1 Rol. Abr. 899. 

If upon a judgment there be a cęſſet executio for a year 
after the judgment, the plaintiff, within the ſubſequent 
year may take out execution without a /ci. fa. 6 Mod, 
288. Farefl, 64. { > raed 

Alſo it hath been held, that where execution hath been 


after what 
IVR. 215 
a ci. fa. 


5 ſays m 
ng between * 


voidable only. 3 Leon. 404 Salk. 73. 
If the execution is ſtaid by injunRion, though the actof 
the defendant, yet the court will not take notice thereof. 
6 Med. 28. Salk. 322. and ſee tit. /yunfion. . 
In ſuch caſe there muſt be a ſcire facias : the ſtaying the 
proceedings by injunction, does not appear to the court, 
by any record of its own”: nor is the filing a_bill in 
equity, any revival of the judgment, as in the caſe of 1 
writ of error. TH 

If jadgment be given in debt, 
out within the year, yet the plaintiff may 
of an elegit on the judgment roll, as of 


and no execution ſued 
after an avi 
the ſame term 


with the judgment, continue it from thence, by eicgcame? 


maintain the action, for the ſuit is given to the college by 


aſide the exe. 
cution' 


non mifit Breu; ſo held on a motion to ſet 
2 


ye — 


a x 4 : * — * * 
5 * - o 
” oo 2 
* * y | 


cution z and though, the court ſaid that an-elegir ought to | 


be actually taken out within the year, yet being informed 
by the clerks of the court, that it had been the practice 
for many years. to make ſuch entry, c. it was ſaid. to 
be the law of | the court, and. they. ordered the execution. 


to ſtand. Carib. 283. Seymour- v. Greenvil. 2 Show. 
2% 4 oat rey 2 or eo ENG 


If the demandant or plaintiff taketh his'proceſs of ex- 
ecution within the year, tho“ it be not ſerved within the 
year, yet if he continue the ſame, he may have execution 
at any time after the year. 2 Iaff. 471. Co. Lit. 290. 6. 
and ſee. 2 Leon. 77, 78, 87. 3 Leon. 259. 4 Leon. 44. 
i Sid. 59. 1 Keb. 159. 6 Mod. 288. 
If the plaintiff delay the executing of a writ of inquiry 
till a year after the interlocutory judgment, he cannot do 
it after without a /cz.'fa, Caſes in B. R. Paſeh. 13 . 3. 
Haw v. Cuton. e e e ST bs 26 
In the caſe of the King there need not be any /ci. fa. 
after the year and day. 2 Salk. 603, 5 


If a judgment be above ten years ſtanding, the plain- 
tiff cannot ſue a /cire facias without . a motion in court; 
if under ten, but above ſeven, he cannot have a ſcire 

aciat without a motion at the fe bar; which ſide bar 
role is obtained of courſe, withouc any motion by coun- 
cil. Note; after ſuch motion, and judgment revived by 
ſei. fa. if the defendant dies before execution, the plain- 
tiff muſt ſue a new. ci. fa. but may have it without mo- 
tion, for the judgment was revived before, Salk. 598, 
Hardiftly v. Barny. 1 | 

Aﬀter a ch if the plaintiff within the year ſues 
a ſcire facias he cannot hive a capias within the year 
until he hath a new judgment on the /cire facias, 1 Kol. 
Abr. goo. Trin. 13 Car. 1. Roberts v. Pifing, See 
Black. Com. 3 V. 421. | EE 1 


3. Of the ſcire facias on recopnizances and flatutes. 


Recognizances and ſtatutes are conſidered as judgments, 
being obligations ſolemnly acknowledged, and entered of 
record, and the ci. fa. on thoſe is the judicial writ and 
proper remedy which the conuſee hath ; but herein we 

- mult diſtinguiſh between recognizances at Common law 
and ſtatutes merchant, c. for, upon the former, if the 
conuſee did not take out execution within a year after 
the day of payment aſſigned in the recognizance, he was 
obliged to commence the ſuit again by original; the law 
preſuming the debt might have been paid, if they did not 
ſue execution within the year after the money became 
payable; but this law is altered by Meſtm. 2. c. 49. by 
which the conuſee hath a ei. fa. given him to revive the 
judgment, and put it in execution, if the conuſor cannot 
ſtop it by pleading ſuch matter as the law judges ſuffi- 
cient for that end, ſuch as a releaſe, Qc. but the conuſee | 
of a itatute merchant, &c. may at any time ſue execution 
on them without the delay or charge of a i. fa. Lit. 
Rep. 89. That a capias lies not on a recognizance, but 
only a /ci. fa. 1 Brownl, 83. Co. Lit. 291. 2 Inſt. 
469. F. N. B. 296. Bro. Recog. 17. 6 

Alſo as to recognizances at Common law, and ſtatutes 
and recognizances introduced by ſtatute law, we muſt 
further diſtinguiſh, that if on the firſt the conuſee dies 
before execution ſued, his executor ſhall not ſue it, even 
within the year, without bringing a /i. fa. againſt the 
conuſor ; the reaſon is, becauſe the law preſumes the debt 
might have been paid to the teſtstor, and therefore will 
not ſuffer the debtor to be moleſled, unleſs it appear that 
he hath omitted to perform the judgment; and this is 
to be done by ci. fa. brought by the executor, for the 
alteration of the perſon altereth the proceſs at Common 
law; but this tending to delay, the ci. fa. is taken away 
in ſtatutes and recognizances by fatute law, by the ſeve- 
ral acts of parliament which introduced them, and there- | 
fore upon the death of the conuſee of a ſtatute merchant, 
Cc. his executors may come into Chancery, and upon 
their producing the teſtament and the ſtatute, ſhall have 
execution without a /ci. fa. as the teſtator himſelf might, 
2 Ja. 395, 471. Bro. Stat. Merch. 16, 43, 50. 

If a man be bound in a recogniſance to the King, 
upon condition to be of good behaviour, Oc. he cannot 


P 


* #7 : CE © we 
1 | 2 | 
"A * * 0 
vu on 1 6 
* - 


be indiQed for breach of the good-behaviour, by which 
he forfeits his: recognizance, without a % fa. for if a 


and how to be aſſigned, ſee 3 Buff. 220. Cro. Fac. 415. 
In ors wr rr prey nk. 
If a man acknowledges a recognizance to be paid at a 

day within the year after the date of the recognizance, 
in this caſe he may have execution by G. fa. or elegit 

within the year after the day of payment, though the 

' year ay ir from the date of the recognizance, 21 EA. 

3. 22: 6. dl. 

2 Rol. Abr. 468. Co. Lit. 92. LY 

| Tf a man recovers an atinuity, he ſhall have execution 

for every time that occurs after by f. fa. or elegit with- 
in the year after the time incurred, though the year be 


900. What ſhall be ſaid a breach, ſee Cro. Car. 498. 


| paſt from the jadgment, but not after the year without 


%, fa. 1 Rol. Abr. goo. 2 Inſt. 471, Salk. 258, 
oo. TS 105 | = 


If two acknowledge a. recognizance of 100 J. guilibet 
corum in ſolido, that is jointly and ſeverally, the conuſee 
may ſue ſeveral ei. fa. againſt. the .conuſors upon this 
recognizance. 2 uf. 205. See farther. as to Sci. fa. 
againſt bail, Black, Com, 3 V. 416. « infra. 8 


4+ Of pleading to a ſcire facias, | 


|  Scire facias may be pleaded to, before judgment given 
upon it; afterwards it is too late: Though a writ of er- 
| ror may be brought to reverſe the judgment on the /cire 
Facias, if that be not good on which the judgment was 
grounded. Ibid. 503, Payment was no plea at Common 
law to a ſcire facias upon a judgment; becauſe it is a debt 
upon record. 3 Lew. 120.. But this was altered by 4 Ann. 
c. 16. J 12. Which gives defendants liberty to plead ſuch 
| payment, : ; 
Whatever is pleadable to the original action in abate- 
ment, ſhall not be pleaded to diſable the plaintiff from 
having execution on a /cire facias; becauſe the defendant 
had admitted him able to have judgment. 1 Salt. 2, If 
a judgment be obtained againſt an executor, and after- 
wards a ſcire facias is brought againſt him upon that judg- 
ment, he cannot plead a judgment recovered againſt his 
teſtator, and that he hath not aſſets ultra, Ec, becauſe 
he might have pleaded it to the firſt action; for it is 
a ſettled rule that if a defendant hath a matter proper for 
his defence, and he neglects to plead it in bar to the 
action at the time he may, he ſhall never take ad- 
vantage of it after. 2 Strange 732. In ſcire facias 
on a judgment in debt, or other perſonal action, the 
defendant cannot plead non-tenure of the land generally, 
where it is contrary to the return of the ſherift ; though 
he may plead a ſpecial non-tenure + But on a /cire facias 
to have execution in a real action, the defendant may 
plead non-tenure generally, becauſe the freehold is in 
queſtion, and that is favoured in law; and the ter-tenants 
may plead there are other ter-tenants not named, and 
pray judgment if they ought to anſwer guoy/ſg ; the others 
are ſummoned, &c, though it would be otherwiſe if the 
ſire facias had been againſt particular tenants by name. 
2 Salk. 601. On a ſeire facias to have execution upon a 
judgment in action of 4ebt, every ter-tenant is to be con- 
tributory; and therefore one ſhall not anſwer, as long as 
he can ſhew that another is liable, and not warned: Con- 
tra on a ſcire facias upon a judgment in a real action; for 
every 8 is 5 anſwer for that which he hath, and one 
may be contributory, and the other not. 2 Cro. 807. 
3 Nelf. Abr. 204. : | ; FOE 


5. Of ſcire facias againff ter-tenants, and againſt 1 
150 be brought, &c. ; 


There is to be a ſcire facias againſt the heir and ter- 
tenants to reverſe a common recovery of lands, the ſcire 
facias is to iſſue againſt all the ter-tenants, for they are 
to gain or loſe by the judgment in the recovery. Raym. 
16, 3 Mod. 274. A. ſcire facias to have execution of a 


fine, (hall not be ſued againſt leſſee for years; but againſt 
| 10F | him 


ee fa. had been brought, he might bave pleaded ſome 
matter in diſcharge» thereof. 4 72. 181. 1 Kol. Aug. 


1 Rol. Abr. 899, 9oo. 2 Ju. 471+ Vide 
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bim who bath the freehold, who may have ſome matter 
to bar the execution Cro. Eliz. 471. 2 Brownl. 144. 
In giedtment, it was adjudged, that a ſcire fucias might be 
brought by the leſſee, though he was but nominal, and 
that it may be had by the leſfor bimſelf; as eicher of them 


may have a writ of errot on the judgment: And that it 


might be brought againſt thoſe who were ſtrangets to the 
judgment, and agaiaſt the. executors, of the defendant, 


Y 


fc. 2 Latw. 1267. 


* * [7 & \ 


* ' 
. f * i 2454 1413.0 dn Yo 3. 353 33S $35) (73 
6. Of. other points generally, not claſſed under the former 


; > 431 3 aA * \ 


the ſummons returged, if he doth not, appear, but lets 
judgment go by default, he is for ever parfed. 1 Lev, 


41, 42. If the ſberiff hath returned him, warned, he. 


mall not have aue querelz on a releaſe, Cr, for the de- 


fendant might have pleaded the ſame on the return of the | 
* . D , eee 
feire fucias; but if the fheriff return nibil, on de | 


execution is awarded, he ſhall have gugita querela. New 
Nat. Br. 230. In the firſt caſe, he migbt have appeared 
and pleaded; in the other, not being warned, he was 


not bound to appear. Where there bas been no fei: 
the plaintiff hall have a' AHringat, to compel the defend- 


Feci, and only two asbl, the court will often relieve upon 
motion, and not put the party to ah at?i/a gurrela. Salk. 
93, 204. 2 Strange 1075. | | 

It is a frequent prattice, to ſue dut two ſcire factas's 
and yet the ſheriff to return a -bi/, bur where the party 


opinion, very fair) he may ſearch the office, and, on 
finding the alias tire facias left there, for return, 
appear, though he is not warned or ſummoned. 
Where the plaintiff in the judgment feleaſeth the de- 


fendant of all jadgments apd executions, c. the de- zus, 
the guare impedit, may remove the incumbent, if the 


elerk of a ſtranger, by wit of ſcire fucias. Black, Com, 


: CC wel 
ſendant may, upon his releaſe," fue cout a writ of Hire 


Facias againſt the plaintiff in the judgment ad tognoſcendum 
ſeriptum ſuum relaxationis; and he need not ſue out | 3 


bis audita querela, Hil. 5 W. & M- DR.! 

If one ſues out two writs of /cire facias, one after the 
other, where it is upon a judgment by bill, there 1 * 
to be fifteen days incluſive between the teſe of the 
and return of the ſecond cire facias. Salk. 559. Abd 
the teſe of the alias ſcire facias is to be the day of the 
return of the firſt.” 3 Ann. B. R. 9 Lil. 503. Coſts 
allowed in ſuits on writs of ſcire facias, Cc. Vide Stat. 
Fign. . . | SEAT SHI 

Fier more learning on this ſubjef, fee 4 New Abr. and 
19 Vin. Abr. tit. Scire facias, and Willon, par. 1. 98, 
243. par. 2. 61, 372. | | 

Stire facias againſt bail, To an action, is where a 


capias ad ſaliiſac. is ſued out and returned non ef inventus | 


againſt the principal, and the writ filed after which this 
writ is brought to have execution againſt the bail, Cc. 
And, if upon the {ire facies, or two nibils returted, the 
bail, do not appear, judgement ſhall be entered againſt 
them. 1 Inf, 290. Lutw, 1273. (See the preceding 


bead.) In C. B. there is but one /cire facias againſt the 


bail, and, upon a _nihi/ returned, there is execution; but 
in B. R. there are two ſcire fatias's and two gihils, and 
the firſt is to be duly returned, before the ſecond ſued 
out; and there muſt be fifteen days incluſive between the 
te/ie of the firſt and the return of the laſt 2 Salt. 599. 
There muſt be a particular warrant of attorney to a ire 
Facias againſt the bail; for a warrant in the principal 
action is no warrant to the ſcire facias, becauſe theſe 
are diſtinct actions; and the particular warrant is to be 
entered when the ſuit. commences, which is when. the 
yerit is returned. 2 Salk. 663. When a ſire facias is 
brought againſt the bail, it muſt be ia ea parte; and 
where it is brought againſt the defendant in the prin- 
gipal action, it is to be in hac parte. 2 Salk. 599. 
If bail are proſecuted on a ire facias when a writ 
of error is depending in the Exchequer-Chamber, and 
the defendants, the bail will confeſs judgment, and 
enter into a rule to pay the debt, or to deliver up 
the principal within four days after the judgment. af- 
firmed; in ſuch caſe the proceedings on the /cire facias 
ſhall be ſtayed. Mod. Caſ. in L. & E. 130. And if 
there be no good judgment againſt the principal, judg- 
| 4 ; | 
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returned, doth not, before the rule for Judgment upon 


| ter receipt of the latter writ, adi 
che patron's right may have been found in a jure patrona- 
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ment';againſt the bail by eins futia may be 1 

2 25 +13 390 D603 11 ark , ai 0 op 145 
"Dcire- kacias ad audſendum Errozes, Ou %, 
error. There are to'be. fifteen days between the ed, 


* 


return of every tit fat. ail qudiend, error. upon aw. 
error returnable in 5 R. And if on the e Ta 


| nichils, Sc, the de fandant in error doth not appear, it; 
vot then with him as in caſe of a ei. Fac, guat din „ 
daa Sc. But the cauſe is to be ſet down to be heard 4 
the. court, and the plaintiff in errors ſhall be held wal 
| unto e parte. 2 Lil. Abr. 499. 2 Tf +: writ of N 
c brodglittn, thats 

© A' defendant being fammoned upon a gf, fatiar,, and | eren 
f Feed zem habers, gen debet, and an alias /cirs facias after 


ant appearing may thereupon. ſue out a ſcire. fai Mare 
t a ſeire feci returned on the firſt uit; 


be plaintiff in error after a ſcire ftci or two nichils 


i oy 


„ r + 4 HOW 22 FINS N 
che. elne fatias is but, ent and aſſign errors, or plea 


to the ſcire futtas, there will be judgment againſt bim. 
| Im, 


| Ruod babeat extcutionem, & c. But the writ of thro; de. 
penès "itt until judgment is affirmed or reverſed, or the 
plaintiff in error is nonſuited. 14. 5 ũ . 


ant to deliver the goods, by repeated diftreſſes of his 


; chatrels'; or elſe a cite factas againſt any third perſon 


! 


in whoſe' bands they may happen to be, to ſhew Czuſe 


| * | where the party | why. they ſhould not be delivered. Black, Com. : Hh 
harh reaſon to ſuſpect ſuch practice, (Which is not, in my | 4 | os. gran 


3. 6 7 8 7 
*- Seite Cadfas' to remobe au ülurper w tek Of 
quare impedit, and nt admittas ſt ved out, if the biſhop, 2. 
it any perſon, even tho! 


Zus, then the plaintiff, after he has obtainedejudgment in 


V. 248. 
Dcire facias upon a recognizance To-Chanerry, may 


| be ſued out to extend lands; c. If upon a /cire' fatias 
| | upon à recognizance in the Chancery, the record be:tranſ- 
mitted into HB. R. to try the iſſue, and the plaintiff is non- 


ſuit; he may bring a new ire facias in F. R. upon the 


record there. 2 Faund. 27. Where a ſtatute is acknow- 


ledged, and the cognifor afterwards confeſſeth a judgment, 
and the land is extended thereon; in this caſe the cogniſee 
ſhall have a /tire facias to avoid the extent of the lands; 
but if the judgment be on goods, it is otherwiſe. 1 


| Brownl. 37. 3 Nelſ. Abr. 186. Scire facias lies on re- 


cegnizance of the peace, &c, removed into B. R. 8 
Scire kacias to repeal letters patent and grants. 
Where the crown hath unadviſedly granted any thing by 
letters patent, which ought not to be granted, or where 
the patentee hath done an act that amounts to a forfeiture 
of the grant, the remedy to repeal the patent, is by writ 
of Y ire facias in Chancery. Black, Com. 3 V. 260, 261. 
which vide. : | 
A. ſcire facias to repeal a patent, muſt be brought where 


the record is, which is in Chancery; and there are to be 
two of theſe writs ſued out of the petty-bag office directed 


to the ſheriff of Middleſex, who, by a letter under the ſeal 

of his office muſt ſend notice to the corporation or perſon | 
whoſe concern the patent is, that there is a /cire facias 
iſſued out returnable at ſuch a time, and remaining with 
him, for the revocation of ſuch a patent, and that if they 


do not appear thereunto, judgment will be had againſt 


them by default; and this letter to be delivered to the 
corporation or perſon intereſted in ſuch patent, by ſome 
perſon who can make oath thereof. Daltor's Sheriff. On 
a ſei. fac. out of Chancery returnable in B. R. to reel 
letters patent, it was held, that if the letters patent are 
granted to the prejudice of any perſon, as if a fair is grabt- 
ed to the damage of the fair of another, £c. he may have 
a . ire facias on the intollment of ſuch grant in Chancery, 
as well as the King in other caſes; but it may be 
queſtion, whether a ſcire fa. upon a record in Chancery 
is returnable in B. R. though after it is made returnable 
into B. R. that court, and not the Chancery, hath the Ju- 
riſdiction of it. Mod. Caf, 229. In all caſes at _— 
law, where the King's title accrues by a judicial * ; 


and he grants his eſtate over; the party grieved could 
not have a ſcire facias againſt the pazentee, but was forced 
to his petition to the King; otherwiſe it is when his title 
is by conveyance on record, which is 20 judicial. 4 
Rep. 59. The King hath a Tight 7% repeal à patent by 
ſcire facias, where he was deceived in his grant, or it is 
to the injury of the ſubject. 3 Lev. 220. And where a 
common perſon is obliged to bring his action, there, upon 
an inquiſition or office found, the King is put to his ere 
 factias, Sc. 9 Rep. 96. A ſire facias to repeal letters 
patent doth not abate by the demiſe of the crown, 1 
„ AA nenn 
Scire faciag's Have ifſued to repeal the grants of of- 
Aces, for conditions broken, non-attendance, Cc. And 
for diſability, or, in caſe of forfeiture, the offices may be 
ſeized without /##. fac. 3 Nelſ. Abr. 201, 202. See 
MCT TOI,” TS 7 TT ORAY Wn 
Scire kacias in appeal of murder, before a pardon 
fhalkbe allowed - wee Foal. CITES. 
Scire feci, Is the return of the ſheriff, on a /cire fa- 
cias, that he hath cauſed notice to be given to the party, 
againſt whom the /cire facias iſſued, See the return Black. 
Com. 3 J. Append. xxv. eee e e e 
Stcirewyte, The annual tax or preſtation paid to the 
ſneriff for holding the aſſizes or county courts.— In ſolutiis 
pro quadam fenſione yocata Scirewyte annuatim 10 fol. — 
JJ LEEME...-.. 1 
Scite, (Situs) Signifies the ſetting or ſtanding of any 
place; the ſeat or fituation of a capital meſſuage, or the 
ground whereon it ſtood, Mon. Ang. Tom. 2. fol. 278. 
The word in this ſenſe is mentioned in the ſtat. 32 H. 8. 
c U <.- WT 
Scolds, In a legal ſenſe, are troubleſome and angry 
women, who, by their brawling and wrangling amongſt 
their neighbours, break the public peace, and increaſe 
diſcord, They are indiQable in the ſheriff's turn, and 
puniſhed. by the cucking- tool, Je. Kitch, 13, See Ca. 
tigatory, and Black. Com. 4 V. 169. SE 


Scot and lot, (Sax. Sceat, pars, & Llot, i, e. Sors) 
Signifies a cuſtomary contribution laid upon all ſubjects, 
according to their ability. Selim. Nor are theſe old 
words grown obſolete, for whoever in like manner (tho? 
not by equal proportion) are aſſeſſed to any contribution, 
are generally ſaid to pay /cot and lot. Stat. 33 H. 8. 
Cc. 9. 15 

Scotal or Scotale, Is where any officer of a fore 
keeps an althouſe within the foreſt, by colour of his office, 
cauſing people to come to his houſe, and there ſpend their 
money for fear of his diſpleaſure; It is compounded of 
ſcot and ale, which by tranſpoſition of the words is other- 
wiſe called an aleſbot. This word is uſed in the charter of 
the foreſt, cap. 8.——Nallus foreflarius faciat Scotallas, 
vel garbas colligat, wel aliquam calleam faciat, &'c, Man- 
wood 216. | | 

Scottare. Thoſe tenants are ſaid ſcottare, whoſe lands 
are ſubject to pay cot. Mon. Ang. Tom. 1. pag. 875. 
Scotland, Is united to England by 5 Ann. c. 8. In the 
reigns of King James 2, and King Charles 2. Commiſ- 
ſioners were appointed to treat with commiſſioners of Scot- 
land, concerning an union. But the bringing about this 
reat work, was reſerved for the reign of Queen Anne. 
he 1 Ann. cap. 14. ordained articles to be ſettled by 
commiſſioners for the union of the two kingdoms, c. and 
by the 5 Ann. cap. 8. the union was effected; the king- 
doms united are to be called Great Britain; and the croſs 
of St. George and St. Andrew to be conjoined ; they are 
to be repreſented by one parliament, and ſixteen peers of 
Scotland, and forty-five commoners are to be elected for 
Scotland, and have all the privileges of parliament as peers 
and commoners of England: The ſubjects of either king- 
dom ſhall have freedom of trade, and be liable tothe ſame 
cuſtoms, and like laws for public government, Cc. Kirk- 
government of the church is confirmed ; and the courts 
of juſtice are to remain the ſame as before the N but 
ſubject to regulation: When 1,997,763 J. ſhall be raiſed 
in Exglaud on a land-tax, Scotland is to be charged with 
48, 00 J. And Scotland is to have an equivalent for being 
charged toward the payments of the debts of England, 
Fe. A court of Exchequer is erected in Scotland, to be a 
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barons of the faid court to be appointed, who ſhaſſheJagges 


* 
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there. Statute 6 An. cap. 26. Peers of Scotland, an 
all officers civil and military, c. are to take the oath o 
abjuration, &c, A peer committing high treaſon or fe- 
lony in Scotland may be tried by commiſſion under the 


land: And the King may grant commiſſions of oyer and 
terminer in Scotland, to determine ſuch treaſon, &c, By 
6 Ann. c. 14. and 7.4nn. cap. 21, Perſons having lands 
| in Scotland, guilty of high treaſon by correſponding with, 

aſilting, or remitting' money, Ee. to the pretender, on 
| conviction, are to be liable to the pains of treaſon ; and 


: 


their vaſſals continuing in dutiful allegiance, mall hold 


the ſaid Iands of his Majeſty in fee and heritage for ever, 
where the lands were ſo held of the crown by the offender : 
And tenants continuing peaceable and occupying. land, 
are to hold the fame two years rent-free, 1 Geo. 1. cap. 
20. An act for diſarming the Highlands of Scotland; and 
requiring bail of perſons ſor their loyal and peaceable be- 


are to bring, in and deliver up their arms, or, refußng 
| ro doit, ſhall be taken as liſted ſoldiers to ſerve his Ma- 
jeſty beyond the ſeas; and concealing their army, are lia- 
ble to penalties; Alſo the lords, lieutenants or juſtices 
of the peace may appoint perſons to ſearch houſes for 


dinary place is vacant in the court of ſeſſions in Scotland, 
the King may nominate a perſon, who is to be examined. 
by the lords of the ſeſſion, and then admitted, c. 10 
Geo, 1. cap. 18. And the election of members of parlia- 
ment for Scotland, is particularly regulated by à late;ſta- 
tate; requiring the magiſtrates to ſummon the councils of 
boroughs, and an oath is be taken by every freeholder and 
voter as to the eftates to qualify them, that they are ac - 
tually their own, and not fictitious: and ſheriffs or ſtew- 
ards not to make any falſe return, Oc. under the penalty 
of 5001. recoverable in a {ſummary way : And no judge 
of the court of ſeſſion, or baron of the Exchequer in 
Scotland, ſhall be elected a member of parliament.” Stat. 

c d en. © ; 
The city of Edinburgh in Scotland, to forfeit 20001, on 
account of the murder of Captain Porteus; (who was 


| hanged by the mob, for cauſing his ſoldiers to fire 


upon perſons hiſſing at an execution) and à tewar 
of 200 J. ordered for apprehending the offenders. 10 
Geo. 2. cap. 34. | ET en 
Acts for regulating the making of plaidings, ſtockings, 
&c, And of the linen manufaCtures in Scotland. See'6 
Geo. 1. and 13 Geo. 1. c. 26. In time of ſcarcity, per- 
ſons may import victuals from Ireland into Scotland, on © 
obtaining a licence for it, &c. 14 Geo. 2, cap. 7. By 
the ſtatute 19 Geo, 2. c. 9. Every juror for trial of high- 
treaſon or miſpriſion of treaſon, ſhall be poſſeſſed in his 
own or his wife's right of lands, Fe. as proprietor or 
life-renter within the ſhire, fc. of the yearly value of 
o 5. ſterling at leaſt, or valued at 3os. ſterling per ann. 
ia the tax-roll, By the ſtat, 19 Geo. 2. c. 38, Paſtors 
or miniſters not duly qualified are not to officiate in epiſ. 
copal meeting-houſes, and perſons reſorting to unregi- 
ſtred meeting-houſes ate ſubject to a penalty of 5j J. e. 
and if a peer, he is diſqualified from voting or being 
elected. | | + 

By the Stat, 20 Geo. 2. c. 32. the two colleges of St. 
Salvator and St, Leonard in the univerſity of St, Andrews 
are united, By the ſtat, 20 Ceo. 2. c. 43, the heritable 
juriſdictions are taken away and reſtored to the crown, 
and more effectual proviſion is made for the adminiſtration 
of juſtice by the King's courts and judges there: And all 
perſons acting as procurators, writers or agents in the law, 
are to take the oaths, By the ſtat. 20 Geo. 2. c. 50. the 
tenure of ward- holding is taken away, and converted into 
blanch and fen-holding, The caſualties of fingle and 
life-rent eſcheats, incurred by horning and denunciation 
for civil cauſes, are taken away. A ſummary proceſs is 
given to heirs and ſucceſſors againſt ſuperiors. The at- 
tendance of vaſſals at head-courts js diſcharged, Heirs 
and poſſeſſors of tailzied eſtates, are empowered to ſell to 
the crown, 

By the ſtat. 21 Geo. 2. c. 19. Offences ofhigh-treaſon, 


court of record, revenue, and judicature for ever; and 


committed in the ſhire of Dumbartain, Stirling, Perth, 
"x 


Great Seal, copſtituting juſtices to inquire, &c, in. Scor= 


haviour, &c. 1 Geo. 1. cap. 54. Perſons ſummoned 


arms, Wc, Statute 11 Geo, 1. cap. 26. When any or- 
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| Kincardine, | Aberdeen, Inverne/e, Nairn, ; Cromartic, | 


Argyl, Forfa, , Bamf, Sutherland, Caithn(/5, Elgint and 
Roe be the thy e or tfewarcry of Grag, may en ob 
of in any ſhire in Scot/and, as ſhell be aſſigned by the King. 
vorort may come out of adjoining counties. The prac- 
tice of taking down evidence. in writing, in crimes 'noc 
£ ne 711 i I 11 ei. 
affecting life of member, abiog ate. 
By the Stat, 19 Ces. 2. c. 39. 20 Geo. 2. c. 61. add 
21 Geo, 2. c, 34. Provifion js made for 1 
Higblands, and reftraining the uſe of the Highland dr 
and the maſters and teachers of private ſchools, chap- 
lains, tutors, and governors' of youth and children, are 
to take the oaths to his Majeſty), The Stat. 22 Geo. 2. c. 
29. For order for making an.authentic roll of valuation 


%% AAV K cok aca as 
By the Stat, 22 Geo. 2.4. 48. The court before whom 
any indiament for high-creaſon, or miſprifion, of high- 
treaſon in Scotland (hall. be found, may iſſue writs 
of capias, proclamation,” and exigent againſt the party, 
if not in cuſtody; whereon the de fendant not appearing, 
ſhall be deemed outlawed and attainted of high treaſon, 
or miſpriſion of high teaſon; perſons out of the king. 
dom, and returning within a year, may traverſe the 11 
dictment. „„ gg 0G. 
See Stat. 25 Geo. ?. c. 20, to obviate doubts that have 
ariſen with regard to the admiſſion of the vaſſals of the 
Principality of Scotland, and payment of their rents and 
duties, and Stat. 25 Geo. 2. c. 41. for annexing certain 
forfeited eſtates in Scorland to the crown unalienable, and 
for making ſatisfaction to the lawful creditors thereupon, 
and applying the rents thereof for the better civilizing the 
Highlands, and Stat. 26 Geo. 2. c. 29. for explaining 
and. amending, 19 Geo. 2. c. 39- and 20 Geo. 2. c. 51. 
and Stat, 26 Geo, 2. c. 36. For erecting public buildings 
in the city of Edinburgh; and for widening and inlarging 
the ſtreets of the ſaid city. oe LG of 

See the Tables to the Statutes, Vide alio, Black. Com. 
iY.g5, 168. 4. 116, 420. * 
Scots. Aſſeſſments by commiſſioners of ſewers are ſo 
called. . | 13 | 
Scripture. All profane ſcoffing of the Holy Scripture, 
or expoſing any part thereof to contempt and ridicule, is 


puniſhed by fine and impriſonment. 1 Hawk, P. C. 7. 


Vide Black. Com. 4 J. 59. 


Dcriveners, Are mentioned in the ſtatute againſt gary 
and exceſſive intereſt of money. 12 Ann. c. 6. If a ſeri- 
Sener is intruſted with a bond, he may receive the intereſt; 
and if he fails, the obligee ſhall bear the loſs; and ſo it 
is if hereceive the principal, and deliver up thebond, for 
being intruſted with the ſecurity itſelf, it ſhall. be pre- 
ſumed he is truſted with power to receive the principal and 
intereſt; and the giving up the bond on payment of the 
money is a diſcharge thereof: But if a ſcrivener be intruſt- 
ed with a mortgage-deed, he hath only authority to re- 
ceive the intereſt, ,not the principal; the giving up the 
deed in this caſe not being ſufficient to reſtore the eſtate, 
but there muſt be a reconveyance, c. Decreed in Chan- 
cery, Hill. 7 Ann, 1 Salk. 157. It is held, where aſcri- 
vener puts out his client's money on a bad ſecurity, which 
on inquiry might have been eaſily found ſo; yet be can- 
not be charged in equity to anſwer the money: for it is 
here ſaid no one would venture to put out money of ano- 
ther upon a ſecurity, if he were obliged to warrant and 
make it good, in caſe a loſs ſhould happen, without any 
fraud in him, Preced. Chanc. 146, 149. See 19 Vin. 


Ar. 289 —292. 
Scutage, (Scutagium, Sax. 


contribution, raiſed by thoſe that held lands by knights- 
ſervice, towards furniſhing the King's army, at one, two, 
or three marks for every Knight's fee. Hen y the Third, 
for his voyage to the holy land, had a tenth granted by 
the clergy, and Scutage, three marks of every knight's 


eſs ; | 


Yah 3 | * > 


cute, A French gold coin of 31. 44, in the reign 4 


King Hey, 5; 88d. Carherige Quin of 


1 A* Queen of England had 3 
aſſurance made her of ſundry cafiles, mano ay 


Yurance made he ry calttes, manors, Jands, . 
valued at the ſumof forty thouſadd /eates, Every twowhire, 
Tan Ib 3.006. Foy are EH 6ot \- 
 Deyutella, (om Stam, Har, Sextet) A ſcutile, an; 
ing Rr blond Bape e Blas ee e 
cutella eleemoſynaria, An alms baſker or ſcutile 
*»; ½ ¼— Loot e 
Scutum Armozum, A ſhield or coat of arms—Nz,,. 
rint univerſe per Ha me Johatinem K. dealt, ts; 
Richardo P. flio Humfridi P. Scutum Armofum merrun . 
Halend & tenend” ac portand & utend' ubicungut tolurit 
fibi & heredibus ſuis imperpetuum, ita guod nec Eto nec ali. 
als alius nomine mes aliguod jus wel clameum Jeu calumpnian 
| in prædidto ſcuto babere potuerimus, ſed per præſenles Jumus 
| extlufi in prrpetuum. In cujus rei tefhmnonium, Ac. Das. 


| apud Knightley, anno. 14 H. 6 
|  Dcyplowit, (Sax. )] Is a. myl& for any fault;. from 


| the Sagon Scild, i, e. Delitum, & Wice, pzna. Leg. 
£53 *& by * FP 4 * | = Ne 


| „ ip 


 * Dcvra, A fne impoſed on ſuch as neglected to attend 
| the /cyregemor court, which all tenants were bound to do. 
Mon. Ang. Tom. I. p. 52. „ 

| Scpre⸗gemot, 7 Sax.) Was a court held by the Saxin; 
twice, every year by the biſhop of the dioceſe, and the 
 earldorman, in ſhires that had earldormhen ; and by the bi- 
ſhop. and ſheriff, where the counties were committed to 
the ſheriff, Ic. wherein both the eccleſiaſtical and tem. 
poral laws were given in charge to the county, 9. 
T:t. Hon. 628, This court was held three times in the 
year, in the reign of King Canutus the Dane.—FEt habratur 
in anno ter Bergimotus & Scyremotus. Leg. Canut. c. 38. 
And Edward the Confeſor appointed it to be held twelve 
times in a year. Leg. Edw. Conf. c. 35. 5 
Sea, (Mare) By ſtatute the ſea is to be open to all mer. 
chants, 18 Eaw. 3. c. 3, The main %a, beneath the 
low-water-inark, and round. England, is part of England; 
for there the agmira/ hath juriſdiction. 1 /r/. 260. 5 
| Rep. 207. The ,/eas which inviron England are within 
| the juriſdiction of the King of England, 1 Rell. Abr. 5 28. 
Sovereignty of the /ea. Vide Nx. 
Sea⸗banks. See Banks. By the ſtatutes, 6 Gre. 2, 
c. 37. C 10 Geo. 2. c. 32. it is made felony without be- 
nefit of clergy, maliciouſly to cut down any river or ca- 
bank, whereby lands may be overflowed, 

Seal, /Sigillam) Is a ſtamp engraved with a particu- 
lar impreſſion, which is fixed upon the wax that cloſes 
letters, or affixed as a teſtimony. Jobnſ. The firſt /ealed 
charter we find extant in England, is that of King Edward 
the Confeſſor upon his foundation of Weftmin/ter Abbey. 
Dugaalt's Warwickſpire, fol. 138. 6. Yet we read in the 
manuſcript hiſtory of Ofa, King of the Mercians—Rex 
Ofa literas Regii Sigilli ſui munimine conſignatas eidem 
nuncio commitit deferendas. And that ſeals were in uſe 
in the Saxons time, ſee Taylor's Hiftory of Gavelkind, fol. 
73. It was uſual in the time of H. 2. and before, to /eal 
all grants with the ig of the cro/i: Has donationes & or- 
dinationes confirmarunt ei cruce fignarunt Henricus Rex et 
| Mathildis Regina. Monaſt, 3 tom, fol 7. And Ordericus 
Vitalis tells us, That archbiſhop Dunſtan with his ſuffra- 


"77 - 


7 7 


_ 


figno corrobora vit, lib. 4. That molt of the charters of the 
Engliſb-Saxon Kings were thus ſigned, appears by /ngu/- 
' phus, and in the Monaflicon, and that the croſſes were all 


Writs touching the Common law not to go out under 


any of the petty ſeals, 28 Ed. 1. ft 3. c. 6. 
The courſe in which the King's grant ſhall paſs the 
ſeals, 27 H. 8. c. 11. Where clerk of the Privy ſeal to 


make warrants to the chancellor, 27 H. 8. c. 11. / 2. 


fee, by the laity. Baronag. Angliæ, 1 Part. fol. 211. 6. 
c. 11. J 4, 8. Counterfeiting Great ſeal, ere. excepte 


This was alſo levied by Henry the Second, Richard the 
Firſt, and King John. See E/cuage, and Black. Com. 1 


V. 309 2F.74 


Scutagio habendo, A writ that anciently lay n | is high . 
Mar. ft. 2. c. 6. With reſpe@ to the uſe, etc. of the 


tenants by 4night-/ervice, to ſerve in the wars, or ſend | | 
ſufficient perſons, or to pay a certain ſum, te. F. M. B, | Great ſeal, ſee Black. Com. 2 V. 346. 3”: 47: 


bh: | 


out of general pardon, 20 Ges. 2, c. 52. . 0 _ _ 
As to counterfeiting the King's Great or Privy ſeal, it 
See Black. Com. 4 V. 83. 89. and 

As to 
And ag 
9 5 


the ſeal of a corporation, Black, Com. 1 /. 475. 


* 


gans, prædidtarum rerum donationem facto crucis in Charia 


ood, But it was not ſo much uſed after the conquelt. 
Scildpenig) Was a tax or | Cowell. See Sigillum, Wang. A | 


What fees the clerk of the ſignet is intitled to, 27 H. b 


SEC 


to the Privy ſeal, ib. 2 F. 347. With reſpect to ſealing 
of deeds, id. 305. And as to the antiquity of ſeals, id. 


g Des- Latbs, Are laws relating to the ſea; as tbe law 
of Oleron, etc, See Oleron last. | 

| „ (Sigillator} Is an officer in Chancery appoint- 
ed by the Lord Chancellor, or Lord Keeper of the Great 
ſeal of England, to ſeal the writs and inftruments there 
made in his preſence. . OR II | | 

Sealing Deeds, Makes perſons parties to them ; and 
if they are not ſealed they are void. Dyer. 13. 
ſeal is broken off, it will make the deed void, and when 
ſeveral are bound in a bond, the pulling off the ſeal of 

one makes it void as to the others. 2 Lev. 220. But in 
a deed of covenants, it is held that a perſon's breaking 
off the ſeal of one of the covenantors, after making the 
covenant, ſhall avoid the deed only againſt himſelf. Cro. 
Elia. 408, 546. In caſe the ſeal of a bond be broken or 
eat off by rats, or it is any ways cancelled, no action can 

de brought on ſuch bond, etc. 2 Bulf. 246. But relief 
may be had in equity, , * | 

Datchy ſeal,” Exchequer ſeal, Great ſeal, Privy ſeal, /eal: 
of office, of biſhops, Oc. Vide the heads. As to ſealing 
of deeds, ſee Black, Com. 2 V. 30s: 

Sea-MWarks, The erection of beacons, light-houſes 
and /ea-marks, is a branch of the royal prerogative, By 8 
Eliz. c. 13. The corporation of the Trinity-Houſe ate 
impowered to ſet up any beacons or /za-marks wherever 
they ſhall think them neceſſary; and if the owner of the 
land or any other perſon ſhall deſtroy them, or ſhall take 
down any ſteeple, tree, or other known /ea-mark, he ſhall 
forfeit 100 J. or, in caſe of inability to pay it, ſhall be 

. 7þ/o facto outlawed. „ | 
__ - Deamen, Retained to ſerve the King, are puniſhable 
for departing without licence, Stat. 2 R. 2. And fight- 
ing, quarrelling, and diſturbances of ſea- men may be pu- 
niſhed by the commiſſioners of the navy by fine and im- 
priſonment. 19 Car, 2. c. 7. Regiſtred ſeamen are ex- 
empted from ſerving upon juries, or in any pariſh office, 
c. And ſhall have 40s. per annum bounty-money, be- 
Ades their pay; and on diſability of ſervice be admitted 
into Greenwich hoſpital: And ſeamen to the number of 
. 30,000. were to be regifired for the King's ſervice, by Stat. 
7288 VV. z. c. 21. repealed 9 Aan. 24, See Stat. 
Seco. 2. c. 19. Seamen on board Exgliſb merchant ſhips, 
maimed in fight againſt an enemy, ſhall be admitted into 
the hoſpital at Greenwich, as other ſcamen wounded in the 
ſervice of his Majeſty, 8 Geo. 2. c. 29. Proviſion for re- 
lief of widows of /za officers. ſee 6 Geo. 2. c. 25, Vide 
May and Mariner, and Black. Com. 1 V. 418. 

Deamens Wages, They are one proper object of the 
Admiralty juriſdiction, even tho? the contract be made for 
them upon the land. 1 1 Ventr. 146. Black. Com, £ 7, 
107, Yet the court of Common law have juriſdiction ; 
and an action may be maintained for work and labour. 

Dean=Fiſh, Seems to be that ſort of % which is 

taken with a large and long net, called a /eaz. Stat. 1 
Fac. 1. c. 25. | | | 
_ Searcher, An officer of the Cxſfomt, whoſe buſineſs it 
is to ſearch and examine ſhips outward bound, if they have 
any prohibited or uncuſtomed goods on board, c. 
This officer is mentioned in the Stat. 12 Car. 2. And 
there are ſearchers concerned in alnage duties; of /zather, 
and in divers other caſes, | - | 

Dea-reeve, 1» willis maritimis eft gui naritimam Domini 
Juri ſdictionem curat, littus luſtrat, & ejefum maris (quod 
wreck appellatur ) Domino colligit. Spelm. ; 

DSea-Rovers, Pirates and robbers at ſea. . Stat. 16 
Car. 2. c. 6. Vide Pirates. _ Ay 

Secondary, {Szcondarius) Is an officer who is. ſecond, 
or next to the chief officer; as the Secondaries to the Pro- 
thanotarios of the courts of J. R. and C. B. The Secondary 
of the Remembrancer in the Exchequer ; Secondary of the 
Compter, &c, 2 Lill. Abr. 506. Secondary of the King's 
Bench, may have clerks. 2 Geo. 2. c. 23. | 

Decondary of the Dffice of Pzivy Seal, Is taken 
notice of by 1 Edw. 4. . 1. eee 

econdary Conveyances, Thoſe which preſuppoſe 
ſome other conveyance, jprecedent, and only ſerve to 
confirm, alter, reſtrain, reſtore, or transfer the incereſt | 


Ita] 


n 


] 


and the Northern is under the junior Secretary, &c, 


named in the comm 


peace? See Black. Com. 1 V. 338. 


and others. 
2905 291. 


1 


granted, by ſuch original conveyance., Black, Com. 2 V. 
0 Secondary Uſe, - A uſe, tho? executed, may change 
from one to another by circumſtances ex poff facto; as, if 
A. makes a feoffment to the uſe of his intended wife and 
her eldelt ſon for their lives, upon the mat iage the wife 
takes the whole uſe in ſeveralty; and, upon the birth of a 
ſon, the uſe is executed jointly in them both, This is 
ſometimes called a ſecondary, ſometimes a /1/ting ule. 
Vide Black. Cem. 2 V. 334, 335. WY 
Second deliverance, . ( ecunda deliberatione)} Is a judi- 
cial writ that lies after a nonſuit of the plaintiff in replewin, 
and a re/urnzo habendo of the cattle replevied, adjudged to 
bim that diſtrained them ; commanding the ſheriff to re- 
plevy the ſame cattle again, upon ſecurity given by the 
plaintiff in the replevin for the re-deliveryof them, if the 
diſtreſs be juſtified, It is a ſecond writ of replevin, c. 
F. N. B. 68. | £ & | 8 
Second Marriage, (/ecunde nuptiæ) Is when after the 
deceaſe of one a man marries a /econd wife ; which the 
law terms bigamus. _ | „ 
Seconds, To duellers, See Homicide, Murder. 

Second Dutcharge, wriz of. If after admeaſurement 

of common, upon a writ of admeaſurement of paſture, the 
ſame defendant ſurcharges the common again, the plain- 
tiff may have this writ of ſecond ſurcharge, de ſecunda ſu- 
peroneratione, Which is given by the ſtatute Jem. 2. c. 13. 
Ed. 1. c. 8, And thereby the ſheriff is directed to in- 
quire by a jury whether the defendant has in fact again 


ſurcharged the common, contrary to the tenure of the laſt. 


admeaſurement; And if he has, he ſhall then forfeit to 
the King the ſupernumerary cattle put in, and ſhall alſo 


| pay damages to the plaintiff, Black, Com. 2 V 239. 


Secretarp, { Secretarius à Secretis A title given to him 
that is ab Epiſtolis & Scriptis Secretis; as the two Secreta- 
ries of State, Fc, The Secretaries of State have an extra- 
ordinary truſt which renders them very conſiderable in the 
eyes of the King, and of the ſubje& alſo; whoſe r:queſts 
and petitions are for the moſt part lodged in their hands, 
to be repreſented to his Mzjeity, and to make diſpatches 
thereupon, purſuant to his Majeſty's directions: They are 
Privy Counſellors, and a Council is ſeldom or never held 
without the preſence of one of them; they wait by turns, 


and one of theſe Secretaries always attends the court, and 
by the King's warrant, prepares all bills or letters for the 


King to ſign, not being matter of law And depending 
on them is the office called the Paper Office, which con- 
tains all the public writings of ſtate, negotiations, and, 


| diſpatches, all matters of ſtate and council, &c. and they 


have the keeping of the King's ſeal, called the Aignet, be- 
cauſe the King's private letters are ſigned with it. There 
was but one · Secretary of State in this kingdom, 'till about 
the end of the reign of King Hen. 8. but then that great 


and weighty office was thought proper to be diſcharged by 


two perſons, both of equal authority, and ſtiled Principal 
Secretaries of State, The {YM pondence with all parts of 
Great Britain is managed by either of the Scetetaries, 
without diſtinction; but in reſpec to foreign affairs, all 
nations which have intercourſe of buſinefs with Great 
Britain, are divided into two provinces, the Southern and 
the Northern ; of which the Southern is under the /enior, 
Our 
Secretaries of State have power to commit perſons for trea- 
ſons, and other offences, againſt the ſtate, as conſervators 
of the peace at Common law, or as juſtices of peace all 


| over England; and it is incident to their office, 1 Salk. 


347. Wood's Inſt. 45h: Nu. If they are not conſtantly 
1a, niſſions of the peace for every county 
in England and Wales; and whether they have any 
power to commit but in virtue thereof, as juſtices of the 

Touchiog the power of a Secretary of State to commit 
criminals for high treaſon, writing ſeditious libels, &c, 


ſee Wilſon, par. 2. 288. 


The Secretary of State, as ſuch, is not a conſervator, or 
Juſtice of the peace; nor is he, or the King's meſſengers 
in ordinary acting under his warrant, within the meaning 
of the ſtatute. 24 Geo. 2. c. 44. Entick clerk v. Carrington 
. B. M. 6 Geo. 3. Wilſon, Har. 2. fo. 


16G 1 Setta, 
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| Sheffa, or Duſt, (a /equends). By this word was an- | 
tiently underſtood the witneſſes or followers of the plain- 

tiff. Seld. in Forteſc. c. 21. Black. Com. 3 F. 295 · 

- Seffa ad Curiam, 1s a writ that lies againſt him who 

refuſes to perform his ſuit either to the chi Or court- 

baron. F. N. B. f. 158. | | 

Delta ad Juſtitiam faciendam, Ts a ſervice which a 

man is bound to perform by his tee, Braden, lib. 2. cap. 

16. num.6. | 5 8 

Detta curiæ, Suit and ſervice done by tenants at the 
court of their lord. Paroch, Antig. p. 320, 
Detta facienda per illam quæ habet 
tem, Is a writ to compel the heir, who hath the elder's 
part of the coheirs, to perform fervice for all the copar- 
ceners. Reg. Orig. fol. 177. 4m | 
Setta Molendini, A writ lying where a man by 
uſage time out of mind, &c. hath ground his corn at 
the mill of a certain perſon, and afterwards goeth to an- 
other mill with his corn, thereby withdrawing his ſuit to 
the former: And this writ lies eſpecially for the Lord 
againſt his tenant, who holds of him to do ſuit at his mill. 
Reg. Orig. 153. F. N. B. 122. The count in the writ 
ſea molendini may be on the tenure of the land; or upon 
reſcription, viz, That the tenant, and all thoſe who 
keld thoſe lands, have uſed to do their ſuit at the plaintiff's 
mill, r. New Nat. Br. 272. Sea ad molendinum, and 
Mies of nuſance are now much turned into actions of the 
caſe. See Black. Com. 3V. 235. 

DSetita Begalis, A ſuit by which all perſons were bound 
twice ina year to attend the ſheriff's tourn ; and was call- 
ed regalis, becauſe the ſheriff*s tourn was the King's leet 
wherein the people were to be obliged by oath to bear true 
allegiance to the King, ere. | | 

fa unica tantum facienda pꝛo pluribus hzredita- 

tibus, Is a writ that lies for an heir who is diſtrained by 
the lord to do more ſuits than one, in reſpect of the land 
of divers heirs deſcended to him. Reg. Orig. 

Dettis non faciendis, Is a writ that lies for a woman, 
who, for her dower, ought not to perform ſuit of court, 
Reg. Orig. fol. 174. It lay alfo for one in wardſhip to be 
freed of all ſuits of court during his wardſhip. Reg. Orig. 
fol. 173. but ſee 12 Car. 2. c. 24. | 

Decundary, See Secondary. 2 | 

Decunda Superoneratione Paſturz, Is a writ which 
lieth where admcaſurement of paſture hath been made, and 
he that firſt ſurcharged the common doth it a ſecond time, 

' notwithſtanding the admeaſurement, Od. Nat. Br. 73. 
See Second Surcharge, writ of, | (ues 
x Securitatem inveniendi quod ſe non divertat ad 

partes exteras fine Licentia Regis, An ancient writ ly- 
ing for the King againſt any of his ſubjects, to ſtay them 
from going out of this kingdom to foreign parts; the 
ground whereof is, that every man is bound to ſerve and 
defend the commonwealth, as the King ſhall think fit, 
F. V. B. 85. See Ne exeat Regnum. | 

Decuritatis Pacis, Is a writ that lies for one who is 

\ threatened death or bodily harm by another, ag:zinſt him 
which ſo threatens; and is iſſued out of the Chancery di- 

rected to the ſheriff, etc. Reg. Orig. 88. 

Securities foz Money, As to their true conſtruction, 
ſee Black. Com. 3 V. 439. en MTs 
haviour, the Peace, and of 


Security foz good Be t 
Perſon, etc. See Peace, and Black. Com. 1. 129. 


V. 248, 251, 3. See Surety of the Peace, | 

Se Defendendo, Is a plea for him that is charged with 
the death of another perſon, by alledging that he was 
driven unto what he did i his own defence; and the other 
ſo aſſaulting him that, if he had not done as he did, be 
muſt have been in danger of his own life; which danger 
ought to be fo great, as that it appears to have been other- 
wiſe inevitable. Staundf. P. C. lib. 1. c 7. Any per- 
ſon in his defence may kill another for the ſafety of his 
life ; and whers a man is attacked, a defence may be made 


without expecting the firſt blow, which may render a per- 


ſon incapable of making any defence: But a defence ought 
to be always unblameable, not to take revenge. Bac. Max. 
25. If a man attack another perſon on a ſadden' falling 
out, and, before a mortal wound is given, the other flies 
to the wall, or ſome other unpaſſable place, to ſave his 


enfciam par- 


 Plowd. 100. And if I have a weapon in my hand; 


** 


flight upon neceſſity, to make killing another % 2 


dende, muſt not be a feigned one to gain breath, of d 


be a 


475 kills A 
maſter; tho', if he had not been driven Gn auth 
mity, it weuld have been manſlaughter- 7574 04. 
perſon aſſaults me, if he runs ſo haſtily after me comp 
runneth on my ſword which I hold forth for the . 
of myſelf, and ſo is killed, it is /e de/endendo + But if thet 
be any malice in the caſe; or one kill him before he tbe 
to do it, the offence will be of à higher nature. yt 
Coron. 284, 286, 307. Poult, 119. There is no ex ſe 
judgment in chanceme dley, or Je defandendo; Barak 
fender is let to mainpriſe to ſue out his pardon ; and . 
his goods and chattels are forfeited ; 0 e 
another in his own defence, upon the De matter found, 
it is ſaid he may be diſmiſſed without any forfeiture, or 
pardon purchaſed. 2 iff. 148. 3 J. 220,” 1 1% 
391. H. P. C. 138. See the ſtatute 4 H. 8. c. 5. and 
Black: Cn. 1 I 136. 1 16% // „„ 
Sedgmoze, In the county of Somer/er, 
ing the ſame, 10 11 V. 3. c. 26. | 
Seditious Conventicles, To the diſturbance of the 
peace, & See Conwenticler and Hereſy, 
Deduttion of Momen⸗Childzen, By 4 & 5 P. G. 
c. 8. If any perſon, above the age of foutteen, unlawfully 
ſhall convey or rate away ary woman child unmarried, 


an act for draia- 
FL i 


| (which is held Stra 1162. to extend to baſtards as well as 


to legitimate children) within the age of fte ye 
from the poſſeſſion 'and againft the wid of Avery 
he ſhall be impriſoned two years, or fined at the diferetion 
of the juſtices, See the ſtatute, and Black; Com. 47. 
209, 210. CC 
Seed⸗cod, (from the Sax. /2d, ſeed; and code, 3 
purſe, or ſuch like continent) Is a baſket or other veſſel of 
wood, carried on one arm of the huſband man or ſower 
of ground, to bear the ſeed or grain which he ſows, 
and ſpreads abroad with the other hand. In I eſmor land 
a bolſter or pillow is called a co; and in other northern 
parts a pin-cufhion is termed ' a pin- cod. Pro 
bo "is empto 4 4. Paroch Antiq. 549. Kennet's 
e ; Eh r hare $13 277 
„Deeder, A ſeedſman, or one who ſows the land. 
uur. [00 058 e e eee eee 
. Deignioz, (Fr. Seignieur, i. e. Dominus) Is in generi 
ſignification as much as Lord; but particularly uſed for the 
Lord of the fee, or of a manor, a8 Seigneur among the 
Fexdiſfts is he who grants a fee or benefit out of the land to 
another; and the reaſon is, becauſe, having grantedaway 
the uſe and profit of the land, the property or domininn he 
ſtill retains in himſelf, Hetom. F. V. B. 3. 
Seigniozage, Is a royalty or prerogative of the King, 
whereby he claims an allowance of gold and filuer brought 
in the maſs, to be exchanged for coin. As. /eigniorage, ont 
of every pound weight of gold, the King had for bis coin 
5s. of which he paid to the Maſter of the Mint for his 
work ſometimes 17. and ſometimes 1 5. 64. Upon every 
pound weight of filver, the /tighivrage an ſwered to the 
King in the time of King dee. 3; Wus eighteen penny- 
. which then amounted to about 1 J. out df which 
be fometimes paid 8 4. at others 9 l. to the Maſter: In 
the reign of King Her. 5. the King's ſeigmorage ofevery 
pound of filver was 15 d. De. Stat. 9 Hen. 6. ca. 1+ 
Halit er, . en eu 
Seignioꝛ in gros, Seemeth to be one that ib à Lord, 
but of no manor, and therefore can keep no couft. 
F. N. N. Feen RSS enen 
Seignjozy, ( Domiaium) I; borrowed from the French 
ſeigneuris, i. e. dominatus, fmperium, prikciparus ; and fighitics 
with us a manor or lordſhip, /eigniory dt Soktmans, Kitchin, 
fol. 80. Seigniory in groſs, nh Tem to be the title of 
him who is not lord by means of any manor, but imme. 


life, and being ſtill purſued kills the perſon making the 


diately in his own perſon ; as nutte in capite, 8 
2 


— . 
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one holds of the King as of his crown, is ftigniory in graſi. 
Kitehin, fol. 206. Ste Seiguiory. 0 
-Seifin, (Minne, Fr. /eifne) In the Common law ſig 
* nifies/poſſeſhon. To ſeiſe is to take poſſeſſion of a thing; 
and primer ſeifin is the firſt poſſeſſion, Co. Lit. 152. 
There is a ſeifin in deed” or in/fa#, and a ,in in law; 
a ſeiſin in deed is when an actual poſſeſſion is taken ; and 
ſeiſin in d is where lands deſcend, and one hath not 
actually entered on them, Sc, 1 f. 31. Seiſin in /aw 
a right to lands and tenements, though the owner is by 
wrong diſſeiſed of them: And he who bach an hour's ac- 
tual poſſeſſion quietly taken, hath /e de droit et de claime, 
whereof no man may diſſeiſe him, but muſt be driven to his 
action. Perk. 457, 458. A ſeiſin in law is ſufficient to 
avow upon; but to the bringing an a/i/e actual ſeifin is 


required, Je. 4 Rep. 9. Seiſin of a ſuperior ſervice, is 
ſeiſin of all inferior ſervices which are incident thereto: 


And ſeiſin of homage is a ſeiſin of all other ſervices, be- 
' cauſe in the doing thereof the tenant takes upon himſelf 
to do all ſervices. 4 Rep. 80. 1 Danv. Abr. 647. The 
ſeiſin of rent, or other annual ſervices, is a ſufficient ſeiſin 
of caſual ſervices, 4 Rep. 80. But ſeiſin of one annual 
ſervice is not ſeiſin of another annual ſervice; as if there 
be lord or tenant by fealty, ten ſhillings rent, and three 
days work in the year; in this caſe ſeiſin of the rent is no 
ſeiſin of the work, nor is ſeiſin of the rent ſeiſin of the 
ſait of court, which is annual, 4 Rep. 9. 1 Danv, Abr. 
647. 2 Lil. 50%. The ſeiſin of the father is not ſuffi- 
cient for the heir: Though if a fine be levied to one 
for life, the remainder to another in tail, and the tenant 
for life takes ſeiſin of the ſervices, this will be a good 
ſeiſin for him in remainder; and the ſeiſin of a leſſee for 
years is ſufficient for him in reverſion. 2 H. 6. 7. 45 
Id. 3. 26. 1 Danv. 646, $05. Where a man is ſeiſed 
of a reverſion, depending upon an eſtate for life, the 
pleading of it is that he was ſeiſed of it ut de feodo, leaving 
out the word dominico; but if it be a reverſion in fee, ex- 
pectant upon the determination of a leaſe for years, there 


he may plead that he was ſeiſed of it in dominico ſuo ut de 


frodo. Dyer 185, 177 Rep. 20, 27. 4 Rep. 62. Sei- 
fin is never to be alledged, but where it is traverſable ; 
and when a defendant alledgeth a ſeiſin in fee in any one 
under whom he claims, the plaintiff cannot alledge a 


ſeiſin in another, without traverſing, confeſſing or 


avoiding of the ſeiſin alledged by the defendant, Cro. 
EI. 30. 1 Brownl. 170. If a ſeiſin in fee is alledged, 
it ſhall be intended a lawful ſeiſin till the contrary ap- 
pears. 2 Lutw. 1337. But the party is to ſhew of what 
eſtate he is ſeiſed, fc. 3 Nel/. Abr. 215. See Stat. 32 
Hen. 8. cap. 2. See Black. Com. 2 V. 131, 209. Livery 
of ſeiſin, id; 2 V. 311, Writ of ſeifin, id. 2 V. 359. 
Ana. 3 F. 412. i | | | 
Deifina habenda, quia Rex habuit Innum, Diem 6 
Uaſtum, Is a writ that lies for delivery of ſeiſin to the 
lord of lands or tenements, after the King in right of his 


prerogative hath had the year, day and waſte, on a felony 


committed, &c, Reg. Orig. 165. / 


Deiſing of Herfots, ls the ſeifing of the beſt beaſts, | 
Ce. (where an heriot is due) on the death of the tenant. 


It is a ſpecies of ſelf-remedy, not much unlike that of 
taking of cattle or goods in diſtreſs, only in the latter 


caſe they are ſeiſed as a pledge, in the former, as the pre- 
perſon for whom ſeiſed, See Black. Com. 


perty of the 
3”. 15. | Ty 
Seizure of Goods fox Offences, No goods of a felon 
or other offender can be ſeiſed to the uſe of the King, be- 
fore forfeited: And there are two /#i/ures, one verbal 
only, to make an inventory, and charge the town or 
place, when the owner is indicted of the offence; and the 
other actual, Which is the taking of them away after- 
wards on conviction, &c. 3 If. 103. 3 
Del, Denotes the bigneſs of a thing to which it is ad- 
ded; as Selwood'is a great wood, 
Selva, (from che Sax. „elde, a ſeat, or ſtool) Is uſed 


for a ſhop, ſhed, or ſtall in a market. Ai. R. 1. It 
is alſo made to fi nify a wood of ſallows or willows: 
And Sir Edwart' 
Lis. 1. e 
„Oelk⸗bane, (Sax. el bana) Is where a man murders 
bimſelf, called felo de {er 


te takes /elda for a ſalt-pit. Co. 
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| "Selk:Defence, As to the defence of one's ſelf, or the 
mutual and reciprocal defence of ſuch as ſtand in the rela- 
tions of huſband and wife, parent and child, maſter and 
ſervant; if the party himſelf, or any of theſe his relations, 
be forcibly attacked in his perſon or property, it is law- 
ful for him to repel foree by force; and the breach of the 
peace which happens, is chargeable upon him only who 
began the affray. 2 Rol. Abr. 546. 1 Hawh. P. C. 131. 
See Black. Com. 3 V. 3. Alſo vide Homicide, and Black. 
Com. 1 V. 130, 4. 183. 1 £8 0 
Self-Murder, The law hath ranked this among the 
higheſt crimes, making it a peculiar ſpecies of felony, a 
felony committed on one's ſelf. A felp de /e is he that 
| deliberately puts an end to his own exiſtence, or commits 
any unlawful malicious act, the conſequence of which is 
his own death. The puniſhment is, an ignominious 
burial in the highway, with a ftake driven through his 
body ; and a forfeiture of all his goods and chattels to the 
King, This forfeiture has relation to the time of the act 
done in the felon's life-time, which was the cauſe of his 
death. See Black. Com. 4 V. 189, 190. IL ON 
Self-Pzeſervation, Every creature has implanted in 
it by nature a ſtrong deſire of ſeif-preſervation.; And by 
our ancient law, if a man ſtole victuals merely to ſatisfy 
his preſent hunger, being for the preſervation of life, it 
was not felony ; but this law is become obſolete, Staundf, 
P. C. See Se Defendendo, | a 
Selion of Land, (io terre) Is derived from the Fr. 
-/eillon, which ſignifies a ridge of ground riſing between 
two furrows, and contains no certain quantity, but ſome- 
times more and ſometimes leſs; Therefore Crom ton ſays, 
that a /elion of land cannot be in demand, becauſe it is 
a thing incertain. Cromp. Juriſd. 221. 1 
Seme, (Sax. /eam, i. e. onus) A horſe-load or eight 
buſhels of corn. Blount. A. ſeme of glaſi is twenty-four 
ſtone, each ſtone five pounds weight 
Semebole, A pipe or half a ton of wine, Merch. Dig. 
Deminartes, Perſons are not to go or be ſent to Popifh 
ſeminaries, to be inſtructed or educated, under divers pe- 
nalties and diſabilities, by the Sat. 1 Fac. 1. c. 4. And 
contributing to the maintenance of.a-popiſh /eminary, is 
made a premunire, Stat. 27 Eliz. c. 2. See Papift, and 
Reeuſant, N #1 
„ A preacher or ſower of words. Pes. 
Bleſer', be 26d 6 at: Wins 
Senage, (/enagium, from ſenatut, ſometimes uſed for 
ned,) Is money paid for finodals. 8 8 | 
Denatoz, ( Lat.) As now taken is a parliament man. 
In the laws of King Edward the Confſſor, we are told, 
that the Britons called thoſe ſenators whom the Saxons af- 
terwards termed aldermen, and borough-maſters ; though 
not for their age, but their wiſdom, for ſome of them 
were young men, but very well ſkilled in the laws. Ke. 
nulph, King of the Mercians, granted a. charter which 
ran thus, wiz. Confilio & cenſenſu epiſcoporum & ſenatorum 
gentis ſue largitus fuit dicto monaſfterio, &c. Staundf. P. 
C. cap. 18. | x 
Sendal, A kind of thin fine filk, mentioned in the 
Stat. 2 R. 2. c. 1, t | A, 
Seneſchal, (Sen/callus) derived from the Germ, Seia, 
a houſe or place, and Schale, an officer). Is a ſteward; 
and fignifies one who hath the diſpenſing of juſtice, in 
ſome particular caſes: As the High Sengſebal, or Steward 
of England; Sene/chal de la Hotel de Rey, Steward of the 
King's Houſhold ;  Sene/chal, or Steward of Courts, &c. 
Co. Lit. 61. Crokt's Fariſd. 102, Kitch. 83. See 


Steward. - i "es a 
Mareſhallo quod non teneant placita 


Deneſchallo E 
de libero tenemento, A writ directed to the Steward, 


| and Marſbal of England, inhibiting them to take cogui- 


ſance of an action in their court that concerns freehold, 
Reg. orig. 185, 191. | be: ol 
Deneucia, #idowwbood. If a widow, having dower 
after the death of her huſband ſhall marry ve filium, wel 
filiam' in ſeneucia peperit, ſhe ſhall forfeit and loſe her 
dower in what place ſoever in Aut. Tenen, in Gavel 
kind, Place. Trin. 17 E. 3. 1 
Deney-Days, Are play - days, or times of pleaſure and 
diverſion, Dies recreationis wocati, Anglice ſeney-days, 


Ee. Regiſt, Zecl. Ebor, anno 1562. 
Senna, 
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extent of time that the ſame parliament was allowed to 
fit, by the Stat. 6 /. M. c. 2. was three years) But 


% /edly to prevent the great and continued expences of 
4 frequent elections, and the violent heats and animofi- 
ties conſequent thereupon, and for the peace and ſecu- 


% and, what alone is an inftance of the vaſf authority. of 


have voted themſelves perpetual members, have filled up 
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Et quod fint liberi a ſequela curia. Mon. Ang. tom. 2. p. 
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Senna, To what daties liable on importation, 1 G. 1. 

8 Trat. 2. Co 43. | 15 LNG FR 

Separia, //epararia) Several, or ſevered and divided 
from other ground. Paroch. Antig. 336. 


Separation, {/eparatio) Is the living aſunder of man 
and wife, See Divorce, Mulier. judge of his authority doth, whether the 


Deptennial Eleſtions. Blackfone, in his Commenta- 
ries, 1 V. 189 ſays, (after obſerving that the utmoſt 


* 


« by the Stat. 1 Geo. 1. fl. 2. c. 38. (in order, profe/- 


* 


4 rity of the government then juſt recovering from the 
« late rebellion) this term was prolonged to ſewer years; 
« parliament, the very ſame houſe, that was choſen for | 
c three years, enacted its own continuance for /even.” 
I may add, thev might, with equal juſtice and propriety, 


the vacancies, of their own authority, have totally 
changed the conflitution, and formed a moſt defpotic | 
ariltocracy, or rather oligarchy! It was a moſt ſhameful 
breach of the very high truſt the people had repoſed in 
their conſtituents ! | 
Septuageſima, The third Sunday before Duadrage/ima 
Sunday in Lent, and is called Septuageſima, becaule it is 
about the /ewventieth day before Eaſter; as Sexage/ima and 
DPuinguageſima, are thus denominated from their being, 
the one fixty, and the other fry days before the ſame 
feaſt, which are all of them days appropriated by the 
church to acts of penance and mortification, preparatory 
to the devotion of Lent, From Septuageſima Sunday 
until the Ofaves after Eaſter, the ſolemnizing of mar- 
riage is forbidden by the Canon law; and the laws of 
King Canutus ordained a vacancy from judicature, from 
Septuageſima to Quindena Paſcbæ. See Stat. Weſim, 1. 
. Er 
6 "Sexruagint. The ſeventy interpreters of the Bible; 
who were in truth ſeventy- two, vix. ſix out of every one 
of the tavelve tribes. Lit. Dict. oh 
Septum, An encloſure ſo called, becauſe it is encom- 
paſſed cum ſepe & foſſa, with a hedge and a ditch, at 
Jeaſt with a hedge; and it ſignifies any place paled in, 
Sepulchze, //zpulchrum) Is the place where any body 
lies buried; but'a monument is ſet up for the memorial of 
the deceaſed, though the corpſe lie not there, Covell. 
Sepuktura, An offering made to the prieſt for the 
burial of a dead body. Dome ſd. | 
Segquatur ſub ſuo Periculo, Is a writ that lies where 
a ſummons ad warrantizand” is awarded, and the ſheriff 
returns that the party hath nething whereby he may be 
ſummoned ; then goes forth an alias and a pluries, and if 
he come not in on the plaries, this writ ſhall iſſue. Ol 
Net, Br. 163. | 9 ; 
Sequela Cauſz, The proceſs and depending iſſue of 
a cauſe for trial. F 
Sequela Turiz, Is uſed for a fuit of court. 


x 
7 


2355. | 
| 8 molendini, The owing fart to a particular 
mill, or being bound to grind corn in that place only; 
which was a duty and ſervice laid upon many tenants. 
Concedere ſequelam molendini, was to grant all the toll and 
profit ariſing from ſuch cuſtomary rights. Cowell. 
Sequela Uillanozum, The retinue and appurtenances | 
to the goods and chattels of wil/zins, which were at the 
abſolute difpoſal of the lord. in former times, when any 
lord fold his villein, it was ſaid edi B. nativum meum 
cum tota ſequela fua; which included all the villein's off- 
ſpring. Paroch. Antiq.\216, 288, | | 
Dequendum e Pzoſequendum, Signify to follow a 
cauſe; as where a guardian is admitted ad proſequent* for 
an ivfant, &c. 1 Vent. 74. 
Segqueſter, (/eque/trare) Is a term uſed in the Civil | 
for renouncing ; as when a widow comes into court, 
and diſclaims having anything to do, or to intermeddle 
with her huſband's eſtate who is deceaſed, ſhe is ſaid to 


or ſetting aſide of a_thing in controverſy, fr 
li ſeſſion of 4 „om the 
two-fold, voluntary and neceſſary; voluntary, is that hy 


f 
* 
» 
' g f W * 
« = 7 0 
5 * os 


_ Sequeſtration, (/oquefratio). Signibes'the ſepary;, 


both the parties that contend-for it; ang A 10 


is done by conſent of each party; neceſſary, is What the 
not. Forteſcue, cap. 50. Dyer 232, 256, * nt 
is a ſequeſtration on à perſon's ſtanding out all the . 
ceſſes of contempt for non- appearance in Chaxes — 
a bill exhihited; ſo, where obedience is not Hales 
to a decree, the court will grant a ſequeſtration of th 
lands of the party, fc. And a Jequeflration is alſo G 
kind of execution for debt; eſpecially in the caſe of : 
beneficed clerk, of the profits of the benefice, to be a0 
over to him that had the judgment, till the debt is — 
fied. 2 Infl. 472. 2 Rel. Abr. 474. But the map 


the gathering up the fruits of the benefice to the uſe of 
the next incumbent; and the profits of the church, be 
ing in abeyance, are to be received by the church. 
wardens by appointment of the biſhop, to make proviſion 
for the cure during the vacancy, Cc. Stat. 28 Her. 8 
cap. 11. ; "> 

Scqueſiration is alſo the act of the ordinary, diſpoſin 
of the goods of one that is dead, whoſe eſtate no — 
ill meddle with, See Kennet's Gloſſary in Sequeſtrare, 

Seguefiration in the court of Chancery is a .commiſgon 
uſually directed to ſeven perſons therein named, and im- 
powering them to ſeize the defendant's real and perſonal 
eſtate into their hands, (or it may be ſome particular part 
or parcel of his lands) and to receive and ſequeſter the 
rents and profits thereof, until the defendant ſhall have 
anſwered the plaintiff's bill, or performed ſome other 
matter which has been ordered and enjoined him by the 
court, for not doing whereof he is in contempt, Car/, 
Canc. 89. 1 | $27 4x 1" 

A /equeflration out of Chancery is grounded on the re- 
turn of the ſerjeant at arms, wherein it. is certified that 
the defendant. had ſecreted himſelf; and therefore this 


ſequeftrators (who are perſons of the plaintiff's, own 
naming) to enter upon and ſeize his, the defendant's, 
real and perſonal eſtate. 4 all onda hr 

It appears that there were great ſtruggles between the 


Common law courts and courts of Equity, before this 
proceſs came to be eſtabliſhed ; the former holding that a 


court of conſcience could only give remedy, in peſnam, 


| and not in rem; that /equeſirators were treſpaſſers, againſt 


whom an action lay; and in the caſe of Co/fon v. Gar- 


| diner, the Chancellor cites a caſe, where they ruled, that 


if a man killed a /equefrator in the execution of ſuch pro- 
ceſs, it was) no murder. Cro. Elix. 65 1. Brograze v. 
Watts. 1 Med,-259, (But 2 Mod. 258. that the Chan- 
cellor having iſſued ſuch /equefration, it will be as bind- 


mon law, 2 Chanc, Ca. 44.) _ + 

But theſe were ſuch bloody and deſperate reſolutions, 
and ſo much againſt common juſtice and honeſty, which 
requires that the decrees of this court, which preſerved 
men from deceit, ſhould not be rendered illuſory, that 
they could not long ſtand ; but this proceſs got the better 
of theſe reſolutions on this ground; iſt, That the extraor- 
dinary juriſdiction might puniſh contempts by the loſs of 
eftate as well as the impriſonment of the perſon, becauſe 
that liberty being a greater benefit than property, if they 


| had a power to commit the perſon, they might take from 


him his eſtate till he had anſwered his contempts. 2dly, 
To ſay that a court ſhould have power to decree about 
things, and yet ſhould have no juriſdiction ix rem, 18 3 
perfect ſoleciſm in the conſtitution of the court itſelf 
2 Peer Wil. 621. 2 Ch. Ca. 44 PL OREN 
It has been ſaid, that the firſt inſtance of a ferien, 
after a decree, was Sir Thomas Reads caſe in Lord Com- 
try's time, and that it was afterwards awarded in Chan- 
cery, in the caſe of Hyde v. Pitt, 1666, and affirmed in 
parliament: and by the court of Exchequer, Grow . 
Fountaine, 1687, and fince, without ſcruple. The oubt 
formerly was, that lands were not liable to execution 06 
fore the ſtatute Vim. 2. cap, 18. 1 Cb. Ca. 92. % 


Ca. 44» la 


4 


uſual ſegugHration of a benefice, is upon a Vacaney, for 


proceſs iſſues, and gives authority and power to the 


ing as any other proceſs according to the rules of the Com- 


thing is 


4 . 
* a 
8 


is in, fog, th 


rd Bacon's tim 


1 Jena, in To 


* 


2 V 444+ 


1. * bat caſes a fequeftration is to be awarded. | 
2. ,T by, power and duty of. the ſequeftraters; and hen a 
ſequesftratien is dntermimed. | 


5 oy 3s ates caſes a ſequeſtration is to be awarded, 


 Afqueſtration nifi.is the firſt proceſs againſt a peer or 
member of the Houſe of Commons. 2 Peer Wil. 385. 
1 Ch. CS. 61, 138. 8. P 5 8 | 

A ſequeſtration. is alſo the firſt proceſs againſt the menial 
ſervant of a peer, within the words and meaning of the 
ſtatute 12 K 13 V. 3. c. 3. for that otherwiſe ſuch ſer- 
rant would have greater privilege than his lord. 1 Peer 
Wil. 533. e e i 5 

If there be a /equeſration niſi againſt a peer for want 
of an anſwer, and the peer puts in an anſwer, that is 
inſufficient; yet the order for a ſegueſtration {hall not 
be abſolute, but a new ſegugſtration nil, 2 Peer Wil. 


3 the ſuperintendent power of the 
courts in this kingdom over thoſe in Feland, and what is 
ſaid in ſome of our books, it ſeems to be now the better 
opinion, that the court of Chancery here cannot award a 
ſequeſtration againſt lands in Ireland. 1 Vern, 76, 2 Ch. 


Ca. 189. 2 Peer Wil, 261. 


It was ſaid,” that ſuch proceſs had been awarded to the 


vernor of North Carolina; but herein it was doubted 


- whether ſuch /equeſtration ſhould not be directed by the 
King's council, where alone an appeal lies from the de- | 


crees in the plantations. 2 Peer Wil. 261. 

Copyholds may be /equeftered, though not extendible 
at Common law or the ſtatute of Hm. 2, for courts 
of equity have potefatem extraordin & abjolutam; but 
it ſeems a doubt whether ſuch a. /eque/ration can be 
revived againſt. the heir of a copyholder, which ariſes 
from the difficulty of obliging the lord to admit, 
and depriving the lord of. his fine, fc. upon the. 
death of bis tenant. 2 Ch. Ca. 46. Vide 1 Bernard. 


I, a | ; ö a — 1 | ; 
* ſequeſtration out of Chancery is more effectual than 


an execution by fer; facias at law, for a. /eguefiration may 


lie againſt the goods, though the party is in cuſtody upon 
the attachment; whereas. in law, if a capias ad /atisfa- 
ciendum is executed, there can no ff. fa. iſſue, . Caſes in 
Lord Talbot's Time, 222. | | 

Where the /equeſtrarors ſeize the real eſtate of the party, 
any tenant or other perſon who claims title to the eſtate 
ſo ſequeſtered, either by mortgage, judgment, leaſe, or 
otherwiſe, who hath a title paramount to the /egue/ra- 
tion, ſhall not be obliged to bring a bill. to conteſt ſuch 
title, but he ſhall be let in to conteſt ſuch a title in a ſum- 
mary way. F 5 3 

He may move by his. counſel as of courſe to be 
examined pro intereſt ſus; and in this caſe the plain- 
tiff is to exhibit interrogatories in order to examine 
him for a diſcovery of his title to che eſtate, and he 
muſt be examined upon ſuch interrogatories accordingly; 
and the maſter maſt ſtate the, matter to the, court; and 
the parties may enter into. proof touching tbe. title to the 
eſtate in queſtion ; and when the maſter hath ſtated. the 
whole matter, the court proceeds. to give judgment there- 
in upon the report; and if it appears that the party who 
is examined pro intereſt ſpe hath à plain title to. the 
eſtate, and is not affected with the egneſßration, then 
it is to be diſcharged, as againſt him, with or without 
coſts, as the court ſhall determine upon the circumſtances 

The ſequeſtration binds from the time af awarding the 


commiĩſſion, and not only from the time of reer It 


and its being laid on by the commiſſioners ; for if that 
ſhould be ed then the inferior officer would have 


at Agrana were 

e. 
ingly uſed in procels, and after a decree to ſequeſter the 
thing in demand only... 1 Zorn. 423. 8er Block, Cam. 


SEQ 


 ſequeſiration is determine 
The ſequeſtrators are officers of the court, and as ſoch 


time in the execution of their, office as the court hall di- 
rect; they are to account for what comes to their hands, 
and are to bring the money into court as the court ſhall 
direct, to be put out at intereſt, or otherwiſe, as ſhall 


2. The gourer and duly of 1he ſequel —.— we | 


are ameſnable to the court, and are to act from time to 


then 


Th 


to bri 


they, 


enjoy. 


could, 
ſes, it 


in the 
had la 


which 
ment; 


death 


party. 


ſeal, 


and not the plaintiff. 


A ſequeſtration that if 
the court will be diſcontinued and determined dy the 


be found neceſſaty; but this money is not uſually paid to 
the plaintiff, but is to remain in court until the defendant 
hath appeared or anſwered and cleared his contempt, and 


whatſoever hath been ſeized ſhall be accounted 


and paid over to him ; however, the court hath the whole 
under their power, and may do therein as they pleaſe, 
and as ſhall de moſt agreeable to the juſlice and equity 
of the caſe. 50 e 


e plaintiff's counſel. may move and obtain a 


for tenants to attorn and pay their tents to the ſequeſtra- 
tors, or for the ſequeſtrators to ſell and diſpoſe of the goods 
of the party, and to keep the money in their. hands, or 


ng it into court, as ſhall be moſt, adviſeable and 


diſcretionary, and fitting for the-court to do, | 
Sequeſtrators on meſne proceſs are accountable for all 
the profits, and can retaig only ſo far as to ſatisfy for 
contempt, ba d 
If ſequeſtrators, having power to ſell timber, diſpoſe 
of 70004, worth, and only bring 2000 J. to account 


1 Vern, 248. 


as officers and agents of the court, are reſponkible, 
1 Fern. 161, det 


A ſequeſtratian is in nature of a /evari at Common law, 
and the party ſequeſtering has neither jus in rem; vel ir re; 
the legal eſtate of the premiſſes remaining in every reſpedt 
as be fore. a W Pr 
Sequeſtrators being in poſſeſſion of a great houſe in St. 
ame;'s ſquare, which was the defendant's for life, the 
court ordered that the maſter allow a tenant for the houſe, 
and the ſequeſtrators to make a leaſe, and the tenant to 


1 Peer Wil. 307. 


3 Ch. Rep. 87. ö 7 


It was moyed, that the irregularity of a ſequeſtration 
might be referred to the deputy, which 3 out 
. the defendant for not appearing, by reaſon of its 
eng. 


taken out ſooner than by the courſe of the court it 
and yet the ſequeſtrators had taken the goods off 


the premiſſes, and threatened to ſell them; the chief bas 
ron ſaid, that as to the carrying the goods off the premiſe 


was clear the ſequeſtrators could do that, becauſe. 


| ſequeſtration, upon melſne proceſs anſwers to a difiringas 
at law; but however, as to ſelling them, the court agreed 


preſent caſe it could not be lawfol, and ſaid it 
tely been ſettled on debate; and obſerved further, 


that courts of equity could not authoriſe ſequeſtrators ta 
ſel] goods even upon a decree until Lord Samford's caſe, 


makes decrees in this reſpe& equivalent to a judg- 
and even now, the counſel ſaid, ſequeſtrators can« 


not ſell but by leave of the court; however, the court 
ſaid this was a matter proper for them to conſider upon 
another occaſion, and therefore. only referred the irregu- 
larity of the ſeqdeſtration as ta the, point of tiaie to the 
deputy, 1 Barnard. Rep, 212, in Scagcc t. 


ues as a meſne proceſa off 


of the party; but where .a ſequeſtration; iſſues; 


io. purſuance of; à decree, and to compel. the! execu- 
tion of it, there, though the ſame be for: a; perſonal; 
duty, it. ſhall, not be determined by the death of the 


1 
1: Hern. 58. 5 70 | ; { 


” 


A ſequeſtration.was againſt the father, who ared to 
be only a tenant for life, and qu his death the — nr ory 
Was diſcharged. 4 Ch: Ca. 241. 2. Ch. Ca. 46. nen 
Sequeſtration in London, Is made upon an action 
8 and the courſe of proceeding in it-is thus: The- 
action 
warehoulg of the defendant, when there is no body with- 
in, and takes à padlock and hangs it upon the door; Ee. 

uſing, theſe. wards, wiz. 1 do ſequeſter ibis warebouſe, and- 
tbe geods and, merchangizes therein of the defendant in 1b 
l 8 the uſe. of | the. plaintiff, &c. and ſo puts on his 


ing entered, the officer göes to the-ſhop or 


makes return theſeof at the Compter; chen four 
10 H court 
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court days being paſt; the | next court after the plaintiff 
may have judgment to open the doors of the ſhop or ware- 
houſe, and to appraiſe the goods therein by a ſerjeant, 
who takes a bill of appraiſement, having two freemen to 
appraiſe them, for which they are to be ſworn at the next 
court holden for that Compter; and then the officer puts 
his hand to the bill of appraiſement, and the court giveth 
jodgment: Though the defendant in the action may put 
in bail before ſatisfaction, and ſo diſſolve the /egueftra- 
nion ; and after ſatisfaction, may put in bail ad d;/froband” 
 debitum, Fc. Pratt. Solic. 429. FA? 
-  Sequeſtration, Of the eſtates of peers and members of 
parliament," not appearing to actions, &c, Stat. 12 U 
13 V. 3. c. 3. See Parliament. | 855 
_ Sequeſtro habendo, Is a writ judicial for the diſ- 
charging a /equeſiration of the profits of a church benefice 
granted by the biſhop at the King's command, thereby 
to compel the parſon to appear at the ſuit of another; 
and the parſon upon his apppearance, may have this writ 
for the releaſe of the /equeffrarion, Reg. Judic. 36. See 
Black. Com. 3 V. 418. 115 N 
- . Serement, (Fr.) An oath which is to be taken before 
a perſon who hath power to adminiſter it, or ſhall be void. 
2 Keb. 284, See Oath. | > "He E 
Serjeant or Sergeant, (Lat. Serviens) Is a word di- 
verſely uſed in our law, and applied to ſundry offices and 
_ callings. Firſt a Serjeant at law, (Serviens ad legem) 
otherwiſe called Serjeant Counter or of the Corf, is the 
higheſt degree in the Common /aw, as a Docter is in the 
Civil law; but, according to Spelman, a doctor of law is 
ſoperior to a /erjeant, for the very name of a doctor is 
magiſterial, but that of a ſerjeant is only miniſterial. To 
theſe ſerjeanti, as men beſt learned and experienced in 
the law and practice of the courts, one court is ſevered to 
plead in, by themſelves, which is that of the Common Pleas, 
where the Common law of England is moſt ſtrictly obſerved ; 
yet they are not ſo limited as to be reſtrained from pleading 
in any other court, where the judges (who cannot be ſuch 
till they have taken the degree of /erjeanr) call them Bro- 
thers, and hear them with great reſpect; and of which 
one or more are ſtiled the King's Serjeants, being com- 
monly choſen out of the reſt in reſpect of their great learn; 
ing, to plead for the King in all his cauſes, eſpecially 
upon indictments for treaſon, &c. In other kingdoms 
the King's Serjeant is called Adwocatus Regis: and here in 
England, in the time of King Edward the Sixth, Serjeant 
Benloe wrote himſelf ſolus ſtrwiens ad legem, there being 
for ſometime none but himſelf; and in 7reland at this day 
there is only a King's Serjeant. Serjeants at law are made 
by the King's writ directed unto ſuch as are called, com- 
manding them to take vpon them that degree by a certain 
day; and by the writ or patent of creation it appears that 
the honour of ſerjeant at law, is a ſtate and dignity of great 
reſpet: In conferring theſe degrees much ceremony is 
uſed ; and the ſerjeants choſen hold a ſumptuous feaſt, 
like that at a coronation, which formerly continued ſeve- 
ral days; alſo they make prefents of gold rings to a con- 
ſiderable value, Wc, Forteſcue, c. 50. 3 Cro. 1. Dyer 
72. 2 Infl. 213, 214. Their privilege of being im- 
pleaded in C. B. Sc. Vide Privilege. See Black, Com. 
1 V. 24. 3 l 28. 5 4 + 
Serjeants at Arms. Their office is to attend the 
on of the King ; to arreſt perſons of condition offend. 
ing, and give attendance on the Lord High Steward of 
England, ſitting in judgment on any traitor, &c. There 
may not be above thirty Serjeants at frm: in the tealm, 
who ſhall not oppreſs the people, on pain to loſe their 
offices, and be fined, by the ſtat. 13 R. 2. c. 6. And two 
of them, by the! King's allowance, do attend on the two 
houſes of parliament; the office of him in the houſe of 
commons is, the keeping of the doors, and the execution 
of ſuch commands touching the apprehenſion and taking 
into cuſtody of any offender, as that houſe ſhall iojoin 
him. Another of them attends on the Lord Chancellor in 
the Chancery; and one on the Lord Treaſurer of England: 
Alſo one upon the Lord Mayor of London on extraordinary 
ſolemnities, c. They are in the old books called Vr. 
zateries, becauſe they carried filver rods gilt with gold, 
a5 they now do maces, before the King, Stat. 7 Hen. 7.” 
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Com. 3 ll | 
_ " Serjeants, Of a more inferior kind are Serjrants of the 
Mace,” whereof there is a great band in the eity of Fan 
and other corporate tun, that attend the mayor or other | 
head officer, chiefly for matters of juſtice, ge. Bo | 
143. Formerly all the Jufices in Ejre had certain ofite 4 
attending them called Sirjzanz,/ who were In the nat., 
of tip- la vet. Weſtm. 1. c. 30. And the word 8 * 
is uſed in Britton ſor an officer belonging to the county, 
which is the ſame with what Bra&on calls. Serjean; of wh 
— being no more than bailiff of the hundreg. 
rat. lib. 5. c. 4. And we read of ſerjeants of Ae, 
l e 5 1 
Johannes Freeman tenet unam virgatam terre; per ſex. 
jeantiam men/urandi faſſata & opera Domini Regir, 4d cafe 
trum Domini Regis, Lib. niger Herefordia, Though 
ſervices or tenures are now turned into Jeeage,- yet it may 


| be neceſſary to ſhew how. they 'are deſcribed: in our old 


law-books, which ſee under the word /erwitium, See 
Ckene de werbor. fignif. and Kennet's Glgſſar. 
Set jeants of the Houſhold, Are officers who execute 
ſeveral functions within the Ang's Houſhold,, mentioned 
Err 4-909 opiches, . 
Derjeantp, (/erjeantia) Signiſies in law a ſervice 
that cannot be due from a tenant to any lord but to the 
King only; and this is either grand ſerjeanty, or petit; 
the firſt is a tenure whereby one holds his lands of the 
King by ſuch ſervices'as he ought to do in perſon tothe 
King at his coronation; and may alſo concern matters 
military, or ſervices of honour in peace, as to be the 
King's butler, carver, Ce. Petit ſerjeanty, is where 2 
man holds lands of the King, to furniſh him yearly with 
ſome ſmall thing towards bis wars; and in effect payable 
as rent, Fhough all tenures are turned into /ocage by 
the 12 Car. 2. cap. 24. Yet the honourary ſervices of 
grand ſerjeanty ſtill remain, being therein excepted. Lit. 
153, 159. 1 Inf. 105, 108. See Chivalry. And Black, 
Com. 2 V. 73, $1. T pd Wa 1c 
Sermonium, Was an interlude or hiſtorical play, ated 
by the inferior orders of the clergy, aſſiſted by youths; in 
the body of the church, ſuitable to the ſolemnity of ſome 
high proceſſion day; and before the improvements of the 


| ſtage, theſe ruder ſorts of performances were even a part 
of the unreformed religion, Colle, Mat. Hutton, Ex. 


Reg. Ecel. Lincoln, MS. NA 
Serples, A mantle or upper coat; from the Lat. „a- 
perpellicium. - Blount. e 
Ser vage. (Mentioned in ſtat. 1 Rich. 2. c. 6.) That 
is, when each tenant, beſides payment of a certain rent, 
finds one or more work men for his lord's ſervice. In. 
7 Ed. 1. Nott. Etiam eft religio illa ita poſita in ſervagio 
per abbates Ciftercienſes, quod ſervitium Dei in bac parte 
impeditur, Pla. Parl. 33 E. 1. See Service. King John 
brought the crown of England in ſervage to the fee of 
Rome. 2 Inſt. 274. e e 
Servants, Are ſuch as men of trades and profeſſions 


employ under them, to aſſiſt them in their particular call- 
' ings; or ſuch perſons as others retain to perform the work 


and buſineſs of their families, which comprehends both 
men and women: And ſervants are menial, or not fo; 
menial, being domeſtics living within the walls of the 
houſe. Woods Inf. 51. Every perſon under the age of 
thirty years, that has been brought up in handicraft trades, 
and hath not lands of inheritance, or for life, of the heat. 
ly value of forty ſhillings, or is not worth ten pounds in 
goods, and ſo allowed by two juſtices of peace; and not 
being retained with any perſon in huſbandry,” or in the 
ſaid arts, not being lawfully hired as a /arwant with any 
nobleman or gentleman, or having any farm ot other 
bolding whereupon be may employ his labour; ſhall, up- 
on requeſt made by any perſon uſing the myſtery wherein 
ſach perſon hath been exerciſed, be obliged to ſerue bim 
as a ſervant therein, on pain of impriſonment. 5 1. 
c. 4. And by the ſame ſtatute, perſons are compellable 
to erde in huſbandry by the year, with any perſon that 
keepeth or uſeth huſbandry, and who * . 
* ee : 1ſtices of peace bare au- 
proper perſon to /erve; and the ju p feen in 
huſbandr'» 


6 th. tt. ade don. hdd — 


* 


huſbandry, order payne | | 
mayors.or head officers of any city or town, may appoint 
any poor woman of the age of twelve years, and under 
forty, un married, to go to ier by the year, c. for ſich 
wages and in ſuch manner as they think fit ; and if auy 
ſuch woman ſhall- refuſe to go abroad as a /ervart, then 
the ſaid. juſtices, r. may commit ſuch woman until the 
is bound to ſervice. Stat. bid.” | hu Shs 
If any maſter ſhall give more wages than aſſeſſed by the 
juſtices; or any er uan takes more, or 'refuſes to ſerve 
for the ſtatute wages; they are puniſhable; but a maſter 
may reward his /ervant as he pleaſes, ſo as it be not by 
way of contract on the retainer: And. 1 
A maſter cannot put away a ſervant nor a ſervant des 
t before the end of his term without ſome reaſonable 
cauſe, to be allowed by one juſtice; nor after the end of 
the term without a quarter's warning given before wit- 
neſſes, if a maſter diſcharges a /ervant otherwiſe he is li- 
able to a penalty of forty ſhillings. 5 Eliz. c. 4. And 
where ſervants quit their ſervice, re//imonials are to be given 


by conſtables and two houſholders, Fc. declaring their 


lawful departure; and à ſervant not producing ſuch a ei- 
monial to the conſtable where he deſigns to dwell, is to be 
impriſoned till he gets one; and in default thereof be 
whipped as a vagabond; maſters retaining them without 
ſuch teſtimonial; ſhall forfeit five pounds. But the teſti- 
monial concerns, only ſervants in trades and huſbandry, 


Stat. Ibid. : 


No perſon may retain a ſervant for leſs than a year, by 


the ancient ſtatutes ; if one retains a /ervant generally, 
without expreſſing any time, the law conſtrues it for 
a year; and where a ſervant is hired for a year, ac- 
cording to the ſtatute, and the maſter dieth within that 
time, the executor muſt pay the wages. «Da/t. 129. 1 
Inſt. 42. If a woman /ervant' marrieth, ſhe is obliged 
to ere out her year; but if a ſingle woman who is with 
child procures herſelf to be retained with a maſter, who 
knows nothing thereof, this is a goed cauſe to diſcharge 
her from her /erwice; and ſo if ſhe be gotten with child 
during her /ervice. Dalt. 92. Refol. Ann 1633. A 
ſervant retained for a year, falling ſick, ought not to 
be diſcharged therefore, or for any diſability by the act of 
God; neither may his wages be abated for theſe cauſes. 
Dall. $89, 15 © R Sas | 

.. Maſter and ſervant may part by conſent, and then the 


allowance of the diſcharge by a juſtice of peace is not ne- 
ceſſary: And a maſter's detaining wages, not allowing ſuf- 
ficient meat, &c. or the maſter's wife beating him, are 
o0d cauſes for a /ervanr's departure; but they muſt be 
allowed by a juſtice, Dalt. If a maſter put away his 
ſervant, he muſt pay him his wages to the time he /erved, 
though if the, /ervant go away from his ſerwice before the 
end of the time agreed, he ſhall forfeit all his wages. 
Dale. 129. A ſervant is not to depart from his /erwice ; 
and if he refuſeth to do his buſineſs, this is a departurein 
law, altho' he go not away. Noy's Max. 90. . 
Enticing away a ſervant, or retaining and keeping one 
who departed from his maſter without licence, knowing 
him to be a /ervant to another, the maſter may have action 
of the caſe againſt the perſon doing it. 2 Lev. 63. Stat. 
23 Ed. 3. Ia caſe an action is brought for enticing away, 
or retaining or employing a ſervant, it is adviſable to give 
notice to the intended defendant, that the party is ſervant 
to the plaintiff, and to demand him, on proving ſuch no- 
tice and a ſubſequent employment during the time for 
which the plaintiff hired, retained, took and-engaged the 
ſervant, will intitle the plaintiff to a verdict. To this 
proof muſt be added proof of the contract between the 
plaintiff and the ſervant, and that the time was not 
expired. But if a man do retain another's /ervant, not 


knowing that che was in the ſervice of the other, he ſhall , 


not be. puniſhed ſor ſo doing, if he do not retain him after 
notice of his firſt /erwice: And if a perſon do retain one 
to ſer e him forty days, and another doth afterwards re- 
tain him to /erwe for a year, the firſt covenant is avoided, 
becauſe the. retainer was not according to the ſtature. 
_ Nat. Br. 374, 375+ i. e. according to the above 
4. th 40 2122 nm, 4 . 34K 1 a af * 
Bot there are: many caſes, where ſervants may be re- 


tained for a lon ger or ſhorter term than a year, not within 


„Ge. Alſo two juſifces, and | the above fittate; ie whith, ſts; entictig Thy dF te- 


r ts 
6 ail 
" * the ad 3 
of nt 8 
wa * 
* . 
W. 
43 
1 
* 
1 
- 


ABR 


» 


taining after notice of ſuch ' ſerfauts, will ſubſect thy of: 
fender to un action,” e HOT ren enen ee, 
A maſter is anſwerable for the aRti6tis und treſpaffes of 
| his /erwant in many taſes; but not'for treſpaſs of battery; 
Oc. nor in criminal caſes, uhleſs doe by his command. 
Noy's Max. 99. And if *the”maſtet order his /ervait 
te diſtrain another man's cattle, and after 'h&* hath' 
diſtrained he kills or abuſes the "diſtreſs; the maſter hall 


to be ſuch, and he fend him to fairs and markets to buy 
or ſell, his miſter ſhall be charged if the thing come td 
his uſe; tho' if the ſervant makes a contract in his 


were by the maſter's command or aſſent; and where 4 
ſervant borrows money in His maſter's name, without 


Dial. 2. c. 42. A ſirvant buys things in his own name, 
the maſter ſhall not be charged, except the things bought 
come to his uſe, and he have notice of it. Nich. 37 t. 
Where a maſter always gives his erwant money, he ſhall 
not anſwer for what the ſervant buys on truſt; but if he 
ſends ſometimes on truſt, he muſe anſwer to his uſual 
prop for whatis ſo taken up oh truſt by him, Wood's 
A maſter uſed to give his /ervant money evety Saturday, 
to defray the charges of the Foregoing week; and the 
ſervant kept the money; per Holt ch. J. che maſter is here 
chargeable; for the maſter at his peril ought to take care 
what /ervant he employs; and it is more reaſonable that 


ſtrangers and tradeſmen who do not employ them. 3 Salt. 
234. It has been adjudged, that whefe a /erwant uſos 
ally buys goods for his maſter upon tick; and takes 


the maſter is liable; but it is not ſo where the maſter 
- uſually gives him ready money: That if the maſter gives 
the /ervant money to buy goods for him, and he con- 
verts the money to his own uſe, and buys the goods 
upon tick, yet the maſter is anſwerable, if the goods 
come to his uſes otherwiſe he is not: Alſo a note undef 
the hand of an apprentice ſhall bind his maſter, where he 
is allowed to deliver out notes, tho' the money is never 


accuſtomed to deliver out notes, his note ſhall not bind 
the maſter, if the money be not applied to the uſe of the 
maſter, 3 Salk. 234, 235. | 8 5 
The act of a ſer want ſhall not bind the maſter, unleſs he 
acts by authority of his maſter; and therefore if a maſter 
ends his ſerwant to receive money, and the rant in- 
ſtead of money takes a bill, and the maſter as ſoon as 
told thereof diſagrees, he is not bound by this payment: 
But acquieſcence, or any fmalf matter, will be proof 
his maſter's conſent, and that will make the act of the 
ſervant the act of his maſter. © Hill. 2 Ann. B. R. 2 Salt. 
442. For what is within the compaſs of a /ervant's bufi-. 
neſs, the maſter ſhall be generally chargeable; and alſo 
have advantage of the ſame againſt others, Noy' Max, 
An afſump/it of the ſervant, by order and appointment of 
the maſter, ſhall bind his maſter; and a promiſe to my 


| /ervant is good to me: If my bailiff buy cattle fo ſtock 


my ground, I ſhall be chargeable in debt for the money; 
and if he ſell corn for me, I may have action in my own 
name againſt the buyer. Pro. 24. Godb.' 360. If one 
owe me money, and I ſend my ſervant for it, and be pay 
it to him; this is à good payment and diſcharge, tho' che 
ſervant do not bring the ſame to we: But if I ſend him 
not, it is otherwiſe. Dog. & Stud. 138. „ 
A maſter ſends his /ervant with deceitful wates to mar- 
ket, and orders him to ſell them, but ſays not to whom, 
if he ſells them, no action will lie againſt the maſter : 
| Tho? if he had bid the erwar? ſell them to ſuch a'man'i 
particular, and he had done ſo, the maſter would be 
- chargeable in àn action on the caſe. 11 Cd. 4. Kirch. 
185. The maſter is liable for the neglects of his ſerwant ; 
(tho? not the wilful wrong) where a carrier's /erwant loſe 
things delivered to him, the mafter muſt anſwer it, an- 


action lies againſt him; and if goods be undertaken to be 


carried ſafely for dire, but by begligence are fpoiles) it 


| 


has been held, that whoſoever employs another, is anſwer» 


' able 


maſter's name, the contract will bt be binding, anleſs it 


order, that does not bind the maſter. Dots. & Stud. 


he ſhould ſuffer for the cheats of his ſervants, © than 


up things in his maſter's name, but for his own uſe, 


applied to the maſter's uſe ; but if he be not allowed of 


not anſwer it: Ney 111. If a man has a ſervant known | 
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7 | and undertakes for his care. to all that make 
7 ; > balk. 448-. it | A undertakes the 
eure of a perſon, and, by ſending medicines by his ſeruant, 


| the wound. is hurt aud made worſe, the patient ſhall. have 


100 apainſt the maſter, and .not_-againſe the. /ervant. 
15 1 8. . And where a {mith's /ervent pricks 8 horſe 
5. deing him, che maſter. ſhall anſwer the damages. 

3 4 1 . ; | 


od's Jnft.. 56. | 
| 5 042-—iph 
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Ser 


By the fiat. 20 Geo. c. 19. All complaints and diſ 
putes between maſters and er vanis in buſbandry hired 
for a year or longer, or between maſters and artificers, 
handicraftſmen, miners, colliers, keelmen, pitmen, glaſs- 
men, potters, and other labourers employed for any cer- 
tain time, ſhall be heard and determined by a juſtice or 
juſtices of the peace, altho* no rate of wages, hath been 
made that year by the jultices, and may order payment of 
ſo much wages as to him and them ſhall ſeem juſt, pro- 
vided that the ſum in queſtion ſhall not exceed 10 J. to 
any ſervant, nor 51. to any artificer, Qc. and in caſe 
of non-payment by twenty-one days, may iſſue a-warrant 
ta leyy the ſame of the maſter's goods. And upon com- 


plaint on oath of any miſdemeanor, miſcarriage or ill be- 


haviour in any ſuch ſer vast, artificer, We. ſuch juſtice or 
juſtices may puniſh the offender by commitment to the 
houſe of correction, there to be corrected and. held to hard 
labour, not exceeding a calendar month; or by abating 
ſome part of his or ber wages, or by diſcharging ſuch 
fervant, artificer, c. from his or her ſervice or em- 
ployment. And on complaint upon oath of any miſ- 
ulage, refuſal of neceſſary proviſion, cruelty, or other 
ill- tteatment to ſuch er want, artificer, c. by any maſler, 
the juſtice or juſtices may ſummon the Maſter to appear 


x 
o 


before him or them, and, upon proof thereof upon oath 
to the ſatisfaction of ſuch. juſtice or jueer; he or. they 
nay, diſcharge ſuch /ervaat or artificer, Ce. from his 
bid ſervice or employ ment, ſuch diſcharge to be given 


gratii. 2. 4 i 1 em 1% 31's Day „en / 
- Pexſons thinking chem elves aggrieved, by any ſuch de- 
2 may appeal to the next ſeſſions, of the peace. 


at Certiorari lies not to, emove 1 ſuch proceedings to 


any of the Courts at {e/minfler. There being a proviſpin 
the aft, that nothing therezp, contained ſhould extend to 
the ſtannaries in Devon and Cornwall, by the Hat. 27 Geo.,2, 


4. 6, that proviſo is repealed, and it is thereby enacted 


that all the proviſions and regulations in the ſaid fat, 20 


* 


extend to ſuch tinners and miners as, ſhall. be employed 
in the ſaid ſtannaries ; but not to. hinder any. perſon 

fon applying to the ſtannary courts, or to the warden, 
ab- waiden. or 


* 
98.4 


Gez. 2. c. 19. relating to ſervants ip buſbandry, We. ſhall 


fieward of the ſtannaxies, in relation to 
any of the aſoreſaid matters. See Arnißcert, Felony, La- 
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bourers, Manufafurers, and; Black. Cop, 13, 4s 
A 423, 425, 
x Ha Wy iti 8 much eaſier condition th — 

ayes. Serwis non in rum moren deſeridtis per | 
liam. minifleriis utuutur. . Snam guifque' Ab, 
natis regit. Frumenti modum dominus, aur 
wveſlis, colono, injungit, & run 
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tenure, 
— he 

Y thei 

all along in the 
other,” 80 in 
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lane, and ill * 


The oth 


rtenant to the 
ged. See Naser; 


to ſervitude, 


| as the proper /ervi were, Theſe were of four forts 


1. Such as ſold themſelves for a livelihood. 2. Debtor: 
that were to be ſold, for being incapable to pay their debts, 
. Captives in war, retained and employed as perfect 
es.. 4. Nativi, ſuch as were born ſervants, and by 
ſuch deſcent belonged. to the ſole property of the Lord. 
All theſe had their perſons, their children, and their 
goods, at the diſpoſal of their Lord, incapable of making 
any wills, or giving away any thing. Cowell. They 
are alſo ſaid to he ſervi refiimentales, thoſe which we now 
call covenant ſervants. Leg. Athelſt. e. 34. 
_  Dervice, ( Ser vitium) Is that duty which the tenant, by 
reaſon of his fee or eſtate, oweth unto the lord, 
Our ancient law books make many diviſions of it; as 
into perſanal and real; free and baſe; continual or an,; 
caſual and accidental; intrinfick and extrinfick; &c. Bras. 
lib. 2. Brit. c. 66. 4 Co. Rep. 9. i e 5 
Per ſonal ſervice, is where ſomething is to be done by 
the perſon of the tenant, as homage and fealty; and real, 
was wards and marriages, when in uſe. e 
Annual and certain ſerwice is rent, ſuit of court to the 
Accidental ſervices, are heriots, reliefs and the like: 
And ſome ſervices are only for the lord's benefit; and 
ſome pro bono publico, Co. Copyhold 22. Co. Litt. 222, 
22 E. 4. 3. aan Ar e 
Mo /ervices are ſaid to be intire; of chattels valuable, 
ſuch as an ox, or things pleaſureable, as a hawk, Fc. 
And fo are thoſe perſonal, and conſiſting of manual work, 
or to exerciſe ſome office, c. RY 
The ſtatute of Magna Charta ordains, that no freeman 
| ſhall {ell ſo much of his lands, but that of the reſidue the 
lord may have his /arwices, g Hen. 3. c. 32. In feoff- 
ments to a man and his heirs, the feoffee ſhall hold the 
| land of the lord by the ſame ſerwices as the feoffor, Cc. 
Stat. 18, Law. 1. And where ſervices are intire, and 
cannot be divided; upon the alienation of parcel of the 
lands by the tenant, the /erwices ſhall be multiplied, and 
every alience render the whole /erwice ; tho?” by the pur- 
| chaſe of parcel by the lord, the whole is extinct, except 
| 5 of fealty and heriot cuſtom, 6 Nep. 1. Nod“ 
14 „133. n IRE, 8 
As to ftodal ſervice, ſee farther Black. Com. 2 V. 54 
And as to beriot ſervice, Id. 422. And ſee Heriot. 
- Dervice and Dacraments, The penalty of depravi 
the ſacrament of the altar, 1 Ed, G. c. 1. The bleſk 
* ns ſicrament 


| 
: 
| 
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facrament to be adminiſtered in both kids, 1 £2. 6. 
c. 1. For the uniformity of the ſervice and adminiſtra- 
tion of ſacraments, 2 & 3 Ed. 6. k. 1. „ & 6 EA, 6. c. 1. 
1 Elix. b. 1. 8 Eliz. c. 1. „58 14 Car. 8 * 4. 
Such ſervice ſhall be uſed as in the laſt year of King Hen, 
8. 1 Mar. f. 2. c. 2. The penalty of diſturbipg a 
preacher or prieſt ſaying divine ſervice, or pulling down 
an altar, Wc.” i Mar, f. 2. c. 3. The penalty of not 
repairing to church on Sundays and holidays, 1 Flix, c. 2. 
The Bible and divine ſervice ſhall be tranſlated into the 
Welch tongue, 5 Eliz. c. 28. All eceleſiaſtical perſons to 
read and ſubſcribe to the Book of Common Prayer, e. 
13 C 14. Car. 2. e. 4. 15 Car. 2. c. 6. All perſons in 
office to take the ſacrament, and the declaration againſt 
tranſubſtantiation, 25 Car. 2. c. 2. Time given to thoſe | 
in the Fleet and beyond ſea till three calendar months af. 
ter their return, 13 Geo. 1. c. 29. Four months, 2 
Geo. 2, c. 31. Six months given for taking the ſacra- 
ment, 16 G: 2. c. 30. Allowance of impediments for 
not reading the ſervice, extended to the certificate of ſub- 
ſcription, 23 Geo. 2. c. 28. Reading the articles to in- 
demnify againſt neglect in point of time, 5. 
Dervice Decular, Signifies worldly ſervice, contrary 
to Spiritual and eccleſiaſtical. Stat. 1 Ed. 4. c. 1. 
Servieutibus, Are certain writs touching ſervants and 
their maſters, violating the ſtatutes made againſt, their 
abuſes, which ſee in Reg. Orig. F. 189, 190, 191, 
Seivitium feodale c pꝛaediale, Was not a perſonal 
ſervice, but only by reaſon of the lands which were held 
in fee.” , „ **,.; 
Servitium Fozinſecum, A ſervice which did not be- 
long to the chief lord, but to the King: it was called 
Forinſecum and foraneum, becauſe it was done forts, vel eæ- 
tra ſervitium quod fit domino capitali: And we find ſeveral 
grants of liberties with the appurtenances, /alvo forenſi 
ſervitio, &c, in Mon. Ang. tom. 2. pag. 48. 
 Dervitium Jntrinſecum, Is that ſervice which was 
due to the chief lord alone from his tenants within his 
manor. Bracton, lib. 2, Fleta, lib. z. | 
Serbitium Liberum, A ſervice to be done by feuda- 
tory tenants, who were called /iberi homines, and diſ- 
tinguiſhed from wvaſ/als, as was their ſervice ; for they 
were not bound to any of the 54% ſervices of ploughing 
the lord's land, Cc. but were to find a man and a horſe, 
or go with the lord into the army, or to attend his court, 
Sc. and ſometimes it was called ſerwitium liberum armorum; 
as in an old rental of the manor of South Malling 1n 
Eſex, mentioned by Somner in his treatiſe of Gawvelkind, 
pag. 56. „ | 
Dervitium Regale, Royal ſervice, or the prerogatives 
that within a royal manor belonged to the lord of it; 
which were generally reckoned to be the following, vis. 
power of judicature in matters of property; and of life 
and death in felonies and murders; right to waifs and 
eſtrays; minting of money; aſſize of bread and beer; 
and weights and meaſures : All which privileges it is ſaid 
were annexed to ſome manors by grant from the King, 
Paroch. Antig. 60. 1 
Servi teſtamentales, Were thoſe whom we now call 
covenant ſervants. They are mentioned in the laws of 
King Athelſtan, c. 34. ; 
Servitiis Þcquietandis, Is a writ judicial that lies for 
a man diſtrained for ſervices to one, when he owes and 
performs them to another, for the acquittal of ſuch ſer- 
vices. Reg. Judic. 27. | l 
Dervitoz, (Servulus) Is a ſerving man; particularly 
applied to Scholars in the colleges of the univerſities, 
who are upon the foundation. J 
Servitoꝛs of Bills, Such ſervants or meſſengers of 
the Marſpal of the King's Bench, as were ſent abroad with 
bills or writs to ſummon men to that court, Stat. 2 H. 4. 
Co 23. | 
Deſleur, Seems to ſignify the aſſeſſing or rating of 
wages. 25 Ed. 3. c. 6. ; 


— IOTD 2 — i 


Seffton, Se Is a fitting of juſtices in court upon 
their commiſſion ; as the Seſſions of Oyer and Terminer, &c. 
See Black. Com. 4 F. i. | 

Scſlion of Parliament, (See Parliamenti) The ſit- 

ting of the parliament ; and the e of parliament con- 
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by adjournment. 4 Inf. 27. See Fur nanbüt. Abd Net l. 
Seſſion, great, of Wales, By the ſtat. 340 35 B: 8. 
2 85 Al e e Wales, voi i yy 
ear in each county by judges 'appoitited by the King; 
be called the mew FE) | Nn which all pless 5 of 
real and'perſ6nal' actions (hall be held, with the ſame 
form of proceſs and in as ample a manner as in the conre 
of Common Peas at PeJttinſer : Aud withs' oF errorihall 
lie from jud ments therein (it being a court of e to 
the court,of King's Bench at Wifminfler, 0 90 6 O! 
Seton of Gaol Delivery: ' A Sen held fof de- 
livering a goo! of che priſoners therein —_ h See - wh 
Com. 4 J iii. Aud Crows Circuit HOFF 6, 


17141 


een FINK 
two or more jultices of peace, Purim unt for the e- 
he juſtices in S n: 


have power to hear and determine treſpaſſes againſt che 
public pate, &c. and many offences by ſtatute: This 


court is held four times ih à year at ſome place within the 


county, Cc. Alſo, beſides the Central SefFonr of the Peace; 
there are private Sen, held by the Juitices; for divers 
particular branches of the buffneſs of their offices. Dalr. 
Jul. 57 3. See Black. Cm. 41 10. 
The Seien, cannot adjourn any matter without ex preſsly 
adjourning the court alſo. © Rep. Temp. Hardeb. per An- 
zaly, 860, The Seſtont mult make a direct and final judg · 
ment themſelves, d. 81. The Mont proceeding omin- 
ditments as a court of record at Common law, muſt make 
formal and regular continuances, but need not when they 
proceed in making orders on à power given them by ſta- 
tute, 74. 81. An order of Seſſions for diſcharging an ap- 
prentice muſt ſet out the appearance of the maſter. I. 
18725 ee e 6H 040 1946 
Seſffons foz ozdering Dervants, called ſtatute ſeſſions; 
held by conſtables of hundreds,. Sc. 5 Ele, c. 4. See 
Statutum Sgfionum. inn 
Sellions foz Weights and Meaſures, In London four 
juſtices from among the mayor, recorder, and aldermen; 
(of which the mayor or recorder to be one) may held a 
Seffions to inquire into offences of ſelling by falſe weight, 
and meaſures, contrary to the ſtatutes; and to receive in- 
dictments, puniſh the offenders, c. Char. K. Cha. 1. 
Set⸗off. A ſet-off may be either by plea, or notice. 
In ſuch caſe the defendant acknowledges the juſtice'of 
the plaintiff's demand on the one hand; but, on the 
other, ſets up a demand of his own, to counter-balance 
that of the plaintiff, either in the whole or in part, Vide 
the ſtatutes 2 Geo. 2. c. 22, and 8 Geo, 2. c. 4. 
Settlement of Pooz, in pariſhes, there are ſeveral ſta- 
tutes relating to, wiz, 43 Flix. c. 2. 13 & 14 Car. 2. 
c. 12, M. e & g WI. 406, 
12 Ann, c. 18. 9 Geo. r. c. 7, c. See Ajprentice, 
Baſtard, Poor. Burn's Fuſtice, tit. Poor, and ig Vin. 
Abr. tit. Settlement of the Poor, And Black. Com. 1 J. 
362. ONT > | SEL 
Settlement, 4# of: The tat. 12 & 13 FV. z. c. 2. 
is ſo called, whereby the crown was limited to his preſent 
Majeſty's illuſtrious houſe, and ſome new proviſions were 


ligion, laws and liberties; which the ſtatute declares to 
be © the birthright of the people of England; according 
to the ancient doctrine of the Common law. Black. Com. 
17.121. See Id. 8. 217. and 4 J. 433, * 

Seven-oake, Wool-key, how velled in truſtees for the 
King, ſubject to an agreement concerning the free-ſchool 
in Seven-vake, 8 Geo. 1. c. Jl, oo 

Several Action, Is where two or more perſons are e- 
wverally charged in any action. LI 

Several Covenant, A covenant by two or more e- 
verally: And in a deed, where the covenants are ſeveral 
between divers perſons, they are as ſeveral deeds, wrote in 
one piece of parchment. '5 Rep. 23. 5 
Several Ficher p, A free fiſhery, or excluſive right of 
fiſhing in a public river, is a royal franchiſe; and is 
conſidered as ſuch in all countries where the feodal polity 
has prevailed. Black. Com. 2 V. 378. 


tiaues till it de prorogued or diſſolyed, and breaks notoff | 


10 1 Several 


' Heſliotis of the Peate, A court of record; beld Before 


ecution of the authority given — by their commiſſion 
and certain ads of parliament. And t 


added at the ſame fortunate æra for better ſecuring our re- 
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3 Nell. Abr. 255. If a plaintiff or defendant on a writ of 


off the ground: and ſometimes the ſetting out the z:7hes 
from the reſt of the corn, is called Severance. 2 Cro. 325, 


ed, without any alienation, by merely diſuniting their 


* 
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_ - Several Inheritance, An inheritance conveyed, ſo as || 


to deſcend, or come to two perſons te ally by moietics, - 
Several Tail, Is that whereby land is given and in- 
tailed ſeverally to two. Co. Lit. 
OHeveral Tenancy, ( Tenura /eparalis) A plea or ex- 
ception taken to a writ that is laid againſt two perſons as 
joint-tenants, who are fever. Bro. 27 | 1, 
_  Severalty, E/ates in. He that holds lands or tenements 
in /everalty, or is {ole tenant thereof, is he that bolds them 
in his own right only, without any other perſon being 
joined or connected with him in point of intereſt, during 
' bis eſtate therein. Black. Com. 2 V. .. 
Severance, Is the ſingling or ,/evering of two or more 
joined in one writ or ation, There is a Severance of the 
tenants in an ae, when one or two diſſeiſees appear up- 
on the writ, and not the other. Book Intr. 81. A Se- 
werance in debet, where two executors, Sc. are plaintiffs, 
and one refuſeth to act or proſecute. 1bid. 220.  Seve- 
rance in guare impedit ; in attaints, &c. 5 Rep. 97. And 
it lies in real, as well as perſonal actions; and on writs 
of error. F. N. B. 78. 10 Rep. 135, In,writ of error, 
if three defendants in the action bring error, and one re- 
leaſes the errors, he may be ſummoned and ſevered, and 
then the other two ſhall proceed to reverſe the judgment. 
6 Rep. 26. And if in error where there are ſeveral plain- 
tiffs, one only appears and aſſigns errors; this is not 
good, without ſummoning and /evering the reſt, Cro. 
Els. 893. 
It has been held, that ſummons and Severance lies in 
partition; yet he who was ſevered ſhall have his part: 
For partition muſt be made of the whole. Fenk. Cent. 
211. And in caſe of jointenants of lands, by Severance 
the proſecution of the ſuit is ſevered, but not the jointure ; | 
for where one alone recovers afterwards, the other may 
enter into the moiety recovered. id. 40. Summons 
and Severance is uſually before appearance; as nonſuit is 
after appearance. 10 Rep. 134. But, according to Hale, 
there are two ſorts of Severances, one when a plaintiff will 
not appear; and the other when ſeveral plaintiffs appear, 
but ſome will not proceed and proſecute. Hard. 317. 


Summons and Severance, ſued out againſt him by another, 
doth not come in upon it, judgment ſhall be had ad pro- 
ſequendum ſolum; and this hath been done in B. R. by giv- 
ing a rule to appear and come in. 2 Lill. Abr. 539. See 


Summons and Severance. ; 
Severance of Cozn, The cutting and carrying it from 


And where executors of tenants for life, Qc. dying before 
Severance, ſhall have corn ſown, ſee Emblements. 
Severance of Jointure, An eſtate in joint-tenancy 
may be ſevered and deſiroyed, by deſtroying any of its con- 
ſtituent unities. 1. That of time. which reſpects only the 
original commencement of the joint eſtate, cannot indeed 
(being now paſt) be affected by any ſubſequent tranſac- 
tions. But, 2. The joint-tenant's eſtate may be deſtroy. 


poſſeſſion. For joint-tenants being ſeiſed per my et per tout, 
every thing that tends to narrow that intereſt, ſo that they 
ſhall not be ſeiſed throughout the whole, and throughout 
every part, is a Severance or deſtruction of the jointure. 
By Saks 31 H. 8. c. 1. and 32 H. 8. c. 32. joint- 
tenants either of inheritances or other leſs eſtates, are 
compellable by writ of partition to divide their lands. 3. 
The jointure may be deſtroyed, by deſtroying the unity of 
title. 4. It may alſo be deſtroyed, by deſtroying the 
unity of intereſt. See Black. Com. 2 V. 185, 6, 7. 

Severity of Puniſhment, It is but reaſonable among 
crimes of different natures thoſe ſhould be moſt ſeverely 
puniſhed, which are the moſt deſtructive of the public 
ſafety and happineſs. See Black. Com. 4 V. 16. And 
the Marquis Beccaria's excellent Treatiſe on Rewards and 
Puniſhments : Eſpecially cap. 6, Cc. 

Severn, A recompence for robberies done on the river 
Severn in Glouceſterſhire, may be had by action of debt, ac- 
cording to the ſtatute of Winchefler, 8 H. 6. None ſhall 


572 0 5 | 10 bef \ * ita . , 
miſſions of Se wers long before any flatute was enaceg 10 


ful; ſome to endure ten years, ſome fifteer years, and 


ſioners of /ewwers are to eſtreat fines and penalties impoſed 


hindrance of the free paſſage of the water through its an- 


orders committed vpon the ſaid river, Stat. 9 H. 6, Ty 

Seward, A Saxon word for him who guard! the fc. 
coafis i it hgnities Cutos Maris, = eee 

Dewex,, (Sewers), Is, a frelt-water trench, ot thn, 
river incompaſſed with banks on both tides, tO carry the 
water into the fea, and thereby preſerve the lands 2 LOS: 
The Kings of England granted Con. 


parliament for it; and durivg the reigns of King Hr, « 
Ed. 4. & Hen. 7. ſeveral ſtatutes were made for 5 0 
commiſſions of /ewers in all pdrts of tlie realm where nee? 


others five years, fc, with certain powers to the com 


miſſone /s; which commiffions, by the 23 Hen. 8. 5 
| are to be ſettled by che Lord Chancellor, Lord That 


and the two chief juſtices, or any three of them, whereg 
the Lord Chancellor to be, one; and are to cOntinue ten 
years, unleſs repealed by a new commiſſion: And by this 
law, the commiſſioners oath is appointed: they are to be 
qu-lified, as to ellates, by having lands, tenements or here. 
ditaments, in fee or for life, worth forty maiks fer Any 
beſides repriſes (except they are reſident in and free of : 
corporation; and have moveables worth 1007) and ifth; 
execute the commiſſion, not being thus qualifed or before 
ſworn, they incur a forfeiture of 407. Commiſſioners that 
may lawfully act, have an allowance for their pains of 
45. per Diem, and their. clerks 25, out of the taxes 
to be laid and levied. 23 H. 8. c. 5. | | 
The commiſſioners of /exters have power to make and 
ordain laws, but not to continue in force longer than their 
commiſſion by this ſtatute; and may decree lands to be 
ſold to levy charges aſſeſſed, upon non-payment, c. Sat. 
Ibid. All laws, and ordinances of the commiſſioners, are 
to remain in force till repealed, notwithſtanding the de. 
termination of their commiſſion; and clerks of commiſ. 


by the commiſſioners yearly into the Exchequer, by 13 
Eliz. c. 9 2 

The buſineſs of the commiſſioners of ſeavers is to repair 
ſea-banks, and walls, ſurvey rivers, public ſtreams, 
ditches, &c. and make orders for that purpoſe. They 
have authority grounded on the ſtatutes, to inquire of all 
nuſances, and offences committed by the topping of river 
erecting mills, not repairing of banks and bridges, Cc. 
and to tax and aſſeſs all whom it may concern, for the 
amending of defaults, which tend to the obſtruction or 


cient courſes: and they may arreſt carts and horſes, and 
take trees, paying a reaſonable price for them, for repara- 
tions; appoint workmen, bailiffs, ſurveyors, and other 
officers, Sc. Terms de Ley 541. 4 If. 275. Laws 
Sew. $6, 96. | 

They proceed by jury and view, in their inquiries into 
annoyances and defects of repairs; and the jury may 
amerce for neglects: Alſo the commitioners may puniſh 
by fine for contempts, and where officers are negligenc in 
their duty; though they may not impriſon perſons for diſ- 
obedience to their orders. Laws Sew. But they cannct 
intermeddle where there is not a public prejudice ; nor 
can they make a new river, | 
Upon the ſtatute 23 Hen. 8. c. 5. of ſewers, tie 
commiſſioners decreed, that a new river ſhould be 
made out of another large river, through the main 
land for ſeven miles, unto another part of the oid 
river; and for that purpoſe they laid a tax of a {um 
in groſs upon ſeveral towns; adjudged that the commit- 
ſioners have no. power to make a new river, or any new 
invention to caſt out water, Fc. for ſuch things are to be 
done in parliament: But they may order an old bank to 
be new made, or alter a /ewer upon any inevitable ne. 
ceſſity; and the tax of a ſum in groſs is not warranted 
by their commiſſion they being to tax every owner or 
poſſeſſor of the lands, according to the quality of their 
lands, rents, and number of acres, and their reſpective 
portions and profits, whether of paſture, fiſhing, &. 
10 Rep. 141. "FS 
Commiſſioners of ſewers are to tax all equally, who ate 
in danger to receive any damage by the waters, and not 


be diſturbed in his paſſage over the Sewern ; nor any dif. 


on 
z 


8 E W 


only thoſe whoſe lands are next adjoining z becauſe the 
rage of the waters may be ſo great, that the land conti- 


guous may not be of the value to make the banks; and 


therefore the far. 6 Hen. 6. c. 6. will have all that are 
in danger to be contributory. 5 Rep. 100. The com- 
miſſioners having made a rate, according to the quantity 
and quality of the land, Cc. may grant warrants to diſ- 
train for it; or the land may be decreed to be ſold to pay 
the rate: But the decrees of commiſſioners of /exvers are 
to be certified into the Chancery, and have the King's aſ- 
aſſent to be binding; and the commiſſioners, and their 
proceedings, are ſubject to the juriſdiction of the King's 
Bench. 23 Hen. 8. c. 5. 1 Vent. 67. | 
There are ſeveral cauſes and conſiderations for which 


perſons may be obliged to repair and maintain ſewers; as 


frontagers were bound to the repairs of the walls and 
banks, c. by reaſon of frontage, by 37 Lib. A/If. pl. 
10. The being owner of a bank, wall, or other defence, 
is a ſufficient inducement to impoſe the charge of the re- 
pairs thereof upon ſuch owner. 1 Hen. 7. Preſcription 
and cuſtom are much of the ſame nature, and the law 
takes notice of them in this caſe; but preſcription doth 
not bind a man to the repairs, except it be ratione tenure. 
21 Ed. 4. 38. 19 Hen. 7. By renure of land, a perſon 
may be bound to repair a wall, bank, or defence men- 
tioned in the ſtatute of /ewers. 12 f. 4. A man may 
bind himſelf and his heirs by covenant expreſly to repair 
a bank, wall, or /ewer, and be good; yet this ſhall not 
bind the heir after his death, where aſſets are not left 
from the anceſtor, who entered into the covenant. 
Callis. | | 

The 3 of defences may tie a man to the reparation 


thereof; if one and bis anceſtors have had the uſe of a 


river by ſailing up and down the ſame, or have uſed a 
ferry on or over it, fc. Laws Sew, 57. If no perſon 
or grounds can be known, who ought to make repairs 
by tenure, preſcription, cuſtom, or otherwiſe, then the 
commiſſioners are to tax the /zve/: And by the /azvs and 


flatutes of ſewers, all ſhall be charged, c. Ibid. 67, 


68. If it is found before commiſſioners of /eqvers, that 
ſuch a perſon ought to repair a bank; and this is removed 
into B. R. the court will not quaſh the Inquiſition, or 

rant a new trial, except he repair it; and if afterwards 
bo is acquitted, he ſhall be reimburſed. Sid. 78. In 
caſes of /eqxwers, the court of King's Bench (inquire into 
the nature of the fact, before they grant a certiorari to 
remove orders; that no miſchief may happen by inunda- 


tions in the mean time, which is a diſcretionary execu- 


tion of their power. 1 Sa/k. 146. | 

The court commonly hears counſel on both ſides, where 
orders of commiſſioners of /ewwers are removed by certiora- 
ri, before ſuch orders are filed; for, if good, the court 
will grant a procedendo, which cannot be done after they 
are filed: but now they will file them in any caſe, where 
there is no danger likely to enſue. 1 Salk. 145. If com- 
miſſioners of /eqxvers proceed after a certiorari delivered 
out of B. R. attachment will iſſue againſt them, and 
they may be fined. 3 Nel/. Abr. 218. An order of 
ſewers was made for levying of 9. per acre on thirteen 
hundred and twelve acres, to be paid to the clerk, to be 
applied towards defraying of charges in and about the 
execution of the commiſſion; and held to be good, the 
at does not require it ſhould be on the occupiers; and 
there is an expreſs power to allow charges, 2 Str. 1127. 
10 Co. 139. - | 

Orders of ſewers being removed by certiorari, the court 
would not file the orders till they had heard the objections 
debated, ſo as to have it in their power to ſend the orders 
back again. 2 Str. 1263, The court held, that a cer- 
tiorari to bring up an order made by the commiſſioners, 
for the removal of their own clerk, was of common 

right, and not diſcretionary, as in the caſe of other or- 

ders, where great inconveniences may follow by inunda- 
tions iff the mean time. 1 Str. 609. 4 

The ſea, creeks, and bays, on the coaſts, are all within 
the /atutes of ſexvers, in point of extent; but they and 
the ſhores, and the relinquiſhed grounds, are out of the 
commiſſion of e ers, to be determined thereby: but ports 
and havens, as well as the walls and banks of waters, are 
within the commiſſion of /ewers; and the ſhore and 


8 Wit 


grounds left by the ſea, when they are put in gainageand | 
made profitable, are then within the power of the com- 
miffion of ſewers? And though. before; the ground left 
by the ſea is not, as to defence, within the commidſion -- 
of /ewwers; yet a wall or bank may be theteon raiſed, for 
the ſuccour of the country, although not for any private 
commodity, the commiſſion of ſexvers aiming at the gene. 
ral good. Callis's Read. Laws Sew, 31, 32: The flats + 
3 Jac. 1. cap, 14, ordains, That all ditches, banks, 
bridges, ſtreams, and watercourſes, within two miles of 
London, falling into the Thames, ſha!l be ſubje& to the 
commiſſion of ſewers: And the Lord Mayor, Ic. is to 
appoint perſons who have power of commiſſioners of 
ſewers. 7 Ann. c. 10. ABD TILE IV 

Repairs of ſea-banks in Norfolt, by order of juſtices of | 
peace as highways, See ſtat. 27 Elix. c. 24. Breaking 
down ſea-banks, whereby lands ſhall be damaged, is 
felony, by the 6 Geo. 2. cap. 35. And perſons temoving 
piles, £7: uſed to prevent inundations of rivers, ſhall - 
forfeit 20/. or be ſent to the houſe of correction for fix . 
* Stat. 10 Geo. 2. cap. 32. See Black Com. 
3 . 0 | 4 6 8 

Sexageſima Sunday, the ſixtieth day before Faſfer. 
See Septuagefima. oe > ane) TIN ago 

Sexhindeni, Sax) The middle. Thanes, valued at 
600 ſhillings. Vide Hindeni Homines. N des 

Sextarp, {Sextarius) Was an ancient meaſure, con- 
taining about our piat and a half, (according to our Latin 
dictionary.) The,town of Lezce/er paid among other things 
to the King yearly, twenty-five meaſures called Sextaries . 
of honey, as we read in Dome/day. And in Clauſ. 4 Ed. 3. 
m. 26. we find tre/decem Scxtarios vini.— Et unum Sex- 
torium /alis apud Wainflete, Mon. Angl, 2, par. fol. 
849. b. Decem mitlas br aii, quatuor Sextarios awvene a 
præbendam. Idem, 1. par. fol. 136. b. where it ſeems 
to have been uſed for a much greater quantity. A Ser- 
tary of ale contained ſixteen Lagenas, Cowell. See 
Tolſeſter. 5 | | 12 a 

Dextery lands, (mentioned in the firſt part of the Ba- 
ronage of England, fol. 324.) Are lands given to a church 
or religious houſe, for maintenance of the Sexton or ſa- 

criſtan. Convell, 7 

Sextons, Pariſh clerks and ſextons, are regarded by 
the Common law, as perſons who have freeholds in their 
offices; and therefore though they may be puniſhed, yet 
wy cannot be deprived by eceleſiaſtical cenſures. 2 Rel. 

2 234 a 

Shache, Is a cuſtom in Norfolk to have common for 
hogs, from the end of harveſt till ſeed-time, in all mens 
grounds without contradiction. Co, 7 Rep. fol. 5, Cars 
bet's caſe. And in that country, To go at fhacke, is as 
much as to go at large. Covell. | 

Shalloons, Under what penalties not to be exported 
from Ireland to any place but England, 10 & 11 W. z. 
e. 10. 

Sharping-Cozn, A cuſtomary gift of corn, which, at 
every Chri/imas, the farmers in ſome parts of England give 
to their ſmith, for Harping their plough irons, harrow 
tines, Cc. Blount, 

Shaw, Is a grove of trees, or a wood, mentioned in 
1 [nft. 4. Te 

Shawaldzes, A word unknown to Somner, who could 
not tell what it was, unleſs Chewaliers, which may 
agree with the ſigniſication, but not with the ſound of the 
word; for it is more like ſoldiers than chevaliers. Knight, 
anno 1318, According to Cowell, the word fignifies 
ſoldiers. | | 

Sheading, Signifies a riding, tithing, or diviſion in 
the Je of Man, where the whole iſland is divided into 
ſix Headings, in each of which there is a Coroner or chief 
Conflable appointed by delivery of a rod at the Tineweld 
court, or annual convention, King's Deſcrip. Ile of 
Man 17. | | 

Shearman's Craft, Is a craft or occypation uſed at 
Norwich ; the artificers whereof do ſhear worſteds, fuſ- 
tians, and all woollen cloth. Stat. 19 H. 7. c. 17. and 
22 & 23 Car, 2. 

Sheep. By an ancient ſtatute, no perſon ſhall keep 
at one time above two thouſand e; but lambs are not 


3 4 


PR 


to be accounted as forep till they are a year old, 25 


Hen. 
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Nx g. cap; 13. Perſons exporting /beep ſhall forfeit | 
them, and 20s. for every beep, &c. 12 Car. 2. c. 32. 
And perſons in the counties of Kent and Safex, within ten 
miles of the ſea, are to give an account in writing, after 
Gearing, of the number of Fleeces to the next officer 


Zy late ſtatutes, perſons driving away, or ſtealing ep, 
or other cattle, or killing them, with an intent to ſteal 
the carcaſes, ar any part thereof; and thoſe who a ſſiſt 
any one therein, ſhall be adjudged guilty of felony, with- 
out benefit of clergy : and a reward of z0/. is ordered to 
be paid by ſheriffs to any perſon who ſhall' apprehend and 
convi& fuch offenders, Se. Stat. 14 Geo. 2, Co 6. and 
15 Geo. 2. e. 34. See Ho. | 

Sheep-Ditver, A ſervice turned into money, which 
was paid in reſpect that anciently the tenants uſed to waſh 
the lord's beep, W. Jones Rep. 280. © 

Sheffield, Regulation of the courts baron of Shefield 
and Reeleſal, in-Yorkfbire, 29 Geo. 2. c. 37. 

'Shepway, Court of: This is a court, held before the 
Lord Warden of the Cinque Ports, a writ of error lies from 
the mayor and jurats of each port, to the Lord warden, 
in this court of Shepwway, and from thence to the King's 
Beneh. Black, Com. 3 V. 79. 105 

 Dherffee, So the body of the lordſhip of Cardiff in 
South Wales is called, excluding the members of it. 
Powels Hift. Wal. 123. | | 

"Sheriff, Dhirif, or Dhire-reve, (Y7cecomes) Sax. 
Seire geretha, i. e. Pagi vel comitatus prepofitus, or rather 
from the Sax. Scyrian, to divide; is the chief officer 


1 
* 


under the King in every ſhire or county, being ſo called 


from the firſt diviſion of the kingdom into counties. 
Camb. Brit. 104. . wee 


1. Of eri generally. | 5 
2. Who are pualiſed or exempt from ſerviag the office of 


3. Manner of appointing him, and of his oath, 
4. The ſheriff can execute no other office; how long to con- 
tinue in office; and of his juriſdiction. | 
5. The ſheriff cannot diſpoſe of his bailiwick ; and of bis 
poaber and duty in appointing an under ſheriff. 5 


1. Of ber ifi generall, . 


Tt ſeems that anciently the government of the county 
was by the King lodged in the Earl or Count, who was 
the immediate officer to the crown ; and this high office 
was granted by the King at will, ſometimes for life, and 
afterwards in fee; but when it became too burthenſome, 
and could not be commodiouſly executed by a perſon of 
ſo high rank and quality, it was thought neceſſary to 
conſtitute a perſon duly qualified to officiate in his room 
and ſtead ; from hence he is called in Latin Vicecomes, 
and Sheriff from Shire Reeve, 1. e. governor of the ſhire 
or county. He is likewiſe conſidered in our books as 
bailiff to the crown: and his county of which he hath 
the care, and in which he is to execute the King's 
writs, is called a bailiwick. Dav. 60. Savil 43. 1 
Rol. Rep. 274. Co. Lit. 168. Vide Pref. to 9 Rep. 


5 is ſaid by Lord Cole and by Dalton, that Earls, by 
reaſon of their high employ ments and attendance upon 
the King, being not able to follow all the buſineſs of the 
county, were delivered of all that burthen, and only en- 
joyed the honour as they now do, and that labour was 
laid upon the ſheriff; ſo that now the ſheriff doth all the 
King's buſineſs in the county; and the ſheriff, though he 
be Bill called Yicecomes, yet all he doth, and all his autho- 
rity, is immediately from and under the King, and not 
from or under the Earl; ſo that at this day the ſheriff 
hath all the authority for the adminiſtration and execution 
of juſtice, which the count or Earl had; the King by his 
letters patent now committing to the ſheriff Cuffodiam 
Com'. 9g Co. 49. Dalt. Sher. 2. | 
He is at this day conſidered as an officer of great an- 
tiquity, truſt and authority, having, as Mr. Dalton ob- 
ſerves, from the King the cuſtody, keeping, command 
and government (in ſome ſort) of the whole county com- 
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ſerve procels, and to return indifferent jurieg for be ; 
of mens lives, liberties, lands, and goods Ns paul 
Fon meg and 3 which is the Iſs of 
the law; and vite reipublitæ to keep the peace. C, 7: 
1687 DA OF J. RT WE RE. Oh: Lo, 
It ſeems that anciently, and before the ſtat d ny, . 
Sheriffs were elected by the freeholders of the We 7k 5 
the coroners are at this day, and conſequently that ty 
offices did not determine by the death of the King. 27% 
$5 % 3 ͤ ER ST ̃ĩů5 ,, . 
And though at this day the King hath the ſole appoig 
ment of ſheriffs, except in counties palatine, an aha, 
there are jura rigalia, yet it hath been adjudped, that 


not determine it in part as for one town or one hundred: 
neither can he abridge the ſheriff of any thing ineident to 
or belonging to his office. 'Dav. 60. 4 Co. 33. Milt, 
caſe, Dali. SB. 6. Hob. 1 5 FKayn. 363. ; 

The Lord Mayor and citizens of London have the forie« 


to be anſwerable: If oge of theſe Serin dies, the other 
cannot act till another is made, and there muſt be two 
Sheriffs of London, which is a city and county, though 
they make but one Heri of the county of Midiliſix: 
they are ſeveral as to plaints, in their reſpective courts, 
z 74. Tiobes; op; 20g EE ETD: 


e ſheriff. 

It is provided by ſeveral acts of parliament, that no 
man ſhall. be ſheriff in any county, except he have ſuf 
cient lands within the ſame county where he ſhall be 
ſheriff, whereof to anſwer the King and his people in 
caſe that any perſon ſhall complain againft them; and 


2, W bo. are qualified or exempt. From Serving the office 


made ſheriff, 9 Ed, > 2 Ed. 3. C. 4. 4 El, 3. C. 9. 
5 Za. 3. r. 4. | | 


| | It is holden that the King hath an intereſt in every ſub- 


ject, and a right to his ſervice, and that no man can be 
exempt from the office of ſheriff but by act of parliament 
or letters patent, Saw. 43. 9 Co, 46 

And on this foundation it was adjudged in Sir John 
Read's caſe, who was made high ſheriff of Hertfordſpire, 
at the time he was excommunicated for non-payment of 
alimony, that an information properly lay againſt him 
for not executing the office; though it was objected on 
his behalf, that the oath and ſacrament injoined by act 
of parliament are neceſſary qualifications for all ſheriffs, 


munication ; but the court held that he was puniſhable 
for not removing the diſability, it being in his power to 
get himſelf abſolved from the excommunication ; and 
that therefore it could be no excuſe. 2 Mod. 299, A.- 
 torney General v. Sir John Read. | 

And though in the above caſe it was admitted, that the 
ſubje& was bound to ſerve the King in ſuch capacity as 
he is in at the time of the ſervice commanded, yet it 
was inſiſted upon, that he was not obliged to qualify 
| himſelf to ſerve in every capacity; and that therefore a 
priſoner for debt is not bound nor compellable to be 
ſheriff, no more than a perſon is bound to purchaſe lands 
to qualify himſelf to be either a coroner or juſtice of tie 
peace; and it was likewiſe ſaid, that by the ſtatute 
3 Fac, 1. c. 4. Every recuſant is diſabled ; he may con- 
orm, but he is not bound to it; for if he ſubmits to the 
penalty, it is as much as is required by law. 2 Me. 
301. | 
Diſſenters are not compellable to ſerve the office of 
ſheriff, The Chamberlain of London and Evans, in the bouſe 
of Lords, 1766. . 

If a man is diſabled by a judgment in law to bear 4 
office, he is excuſed ; nam judicium redditur in inviiun 
for though his fault or neglect was the.occaſion of ſuch 
judgment, yet it is a mark ſet upon him by the gover” 


mitted to his charge and care; and, according to Lord 
3 | 


ment, Salk, 168, 4 Mod. 273. | And 


Coke, he is ſaid to have triplicem euftdiam, viz, Fug :. | 
titie, wite legis, & vit reipublice, St. Fita n | 


the office of ſheriff is an entire thing, and that therefore 
the King cannot apportion or divide it, that is, he ean- 


wvalty of London and Midulgſex in fee, by charter; and two 
/orriffs are annually elected by them, for whom they are 


that none that is ſteward or bailiff to a great lord ſhall be 


which he was diſabled to take by reaſon of the excom- 
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Aud as nothing but an invincible neceflity can exem pt 
u i perſon from ſerving the office of ſheriff, Fc, on this 
foundation a by-law made in Londbn, that no freeman 
choſen ſheriff, c. ſhall be excuſed unleſs he voluntarily 
| ſwears he is not worth 10,0007. Ce. and that if he openly 
refuſes to take the office, then to forfeit the ſum of 400 l. 
was adjudged good. Salk. 142.  Carth, 480. 5 Mod. 
438. City of London v. Fanacre, © + 
3. Manner of appointing bim, and of his oath. 
The high ſheriff bath his authority given him by two 
patents ; by the one the King commits to him the cuſtody 
of the county; by the other the King commands all 
other his ſubjects within that county to be aiding and aſ- 
fiſting to him in all things belonging to his office. Dalt. 
Sb. 7. where ſee the form of ſuch patents. A 


By the ſtat, 9 £4. 2. fl. 2. The chancellor, treaſurer and | 


judges are to meet craſtino animarum, being the 3d of 
November, (now on the morrow of St. Martin, by 24 
Geo. 2, c. 48.) every year, in the Exchequer chamber, to 
nominate perſons to be made ſheriffs ; and the manner is, 
the lord chancellor, treaſurer and other high officers, be- 
Ing of the Privy council, together with the judges of 
both benches and the barons of the Exchequer, being 
| aſſembled in the Exchequer chamber, nominate three 
| perſons in every county to be preſented to the King, that 
he may prick one of them to be the ſheriff of every county. 
Dalt. Sh. 6. But it may be put off to another day. Cro. 


Car. 13, 595+ 


And yet the King by his prerogative may make aud 
appoint the ſheriffs without this uſual aſſembly, and elec - 


tion or nomination in the Exchequer, as is the daily prac- 
tice at this day upon the death of any ſheriff, Dyer 225. 
Dalt. Sb. 6. 3 5 15 
The ſheriffs in every of the ſhires of Vales ſhall be no- 
minated yearly by the lord preſident, council and juſtices 
of Wales, and ſhall be certified up by them; and after 
appointed and elected by the King as other ſheriffs be, 
34 Hen. 8. cap. 26. Dali. Sb. 6. 
The ſheriff, before he doth exerciſe any part of bis of- 
fice, and before his patent is made out, is to give ſecu- 
rity in the King's Remembrancer's office in the Exche- 
quer, under pain of 100 l. for the payment of his proffers, 
and all other profics of the ſheriffwick ; but theſe ſecuri- 
ties are never ſued, unleſs there is a deficiency in the 


4 


ſheriff's effects. Dale. Sh. 7 | | 
The ſheriff, before he takes upon him the exerciſe of 
his office, muſt not only take the oaths of allegiance and 
abjuration injoĩned to all officers by divers acts of parlia- 


ment, but all ſheriffs, except thoſe of Wales and the 
counties palatine, mult take the oath, appointed by ſat, 3 
G. 1. c. 15, |. 18. for the due execution of their office, 
I a perſon refuſed to take upon him the office of ſhe- 
riff, it was uſual to puniſh him in the Star-chamber; and 
he may now be proceeded againſt by information in the 
court of King's Bench. Alſo if he refuſes to take. the 
oaths injoined him, or officiates in the office before he 
hath thus qualified himſelf, the'court, which hath a ge- 
neral ſuperintendangy over all officers and miniſters of 
juſtice, will grant an information againſt him ; and it hath 
been held, that a refuſal of oaths injoined. to be taken, 
amounts to a refuſal of the office. Dalt. Sb. 15. Dyer 
167. 3 Lev. 116. Carth. 307. e 
A ſheriff at the entrance into his ſheriffalty, is to go to 
the Remembrancer's office in the Exchequer, and there 
enter into a recognizance with ſureties, with conditions 
for payment of his ptoffers or accounts: then his attor- | 
ney, c. will write him a note, fignifying that he is 
choſen ſheriff of ſuch a county, and hath entered a re- 
cognizance; which he muſt deliver to one of the ſix clerks 
in Chancery, to make his patent by ; with the writ of 
aſſiſtance, and writ of diſcharge to bis predeceſſor: And, | 
in the next place, the new ſheriff is to go to a maſter in 
orgy. if he be in London, to take the oaths. | Dalt. 
291. 3 
If the ſheriff be not in Londen, the oath may be taken 
by dedimus poteſſatem, directed to any two juſtices of the 
peace of the ſame county, one to be of the quorum, or to 


any other commiſſioner or commiſſioners, or before one 
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maſters in NO, 1 e 0 
| judge adminſter ſuch "oath withdut any dime, Dalt. 
4 Sh. 1 114. S773 2 . bn 7 n 5 1 9 1 N OY 
| Tf the eee return the "commiſſion or writy 

and the oaths to be taken when they are not taken they 
are finable, Dyer 168. Dali. Sher. 14. 
When a ſheriff 'is choſen, the old ſheriff. continues 


- 


e 


| ſheriff of the'county till the new is ſworn, which com- 
pletes him in his office: But the office of the old ſheriff 


ceaſes, and is at an end when the writ of diſcharge comes 
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. The ſheriff can execute na other office ; bowp lony 1% con 
bop Aue in office; and of bis juriſdifion. . 


the ſhire for that county for which he is ſheriff, 4 inf. 48. 
Lit, Rep. 326. Sir Simon Dewe's Jour. 38, 436. © 

And altho? a ſheriff is by virtue of his office a conſer- 
vator of the peace, yet it is enacted by the 1 Mar. fl. 2. 


c. 8. / 2. that no perſon having the office of ſheriff of 


any county ſhall exerciſe the office of juſtice of the peace 
in any county where he ſhall be ſheriff during the time he 


ſheriff, ſheriff's clerk, receiver, nor ſheriff's bailiff, ſhall 
be attorney in any of the King's courts during the time 
that he is in office. Dale. Sb. 454, © © 

By the 14 Ed. z. c. 7. Confirmed by 23 H. 6. c. 8. It 
is enacted, That no ſheriff, under-ſheriff, nor ſheriff's 
clerk, ſhall tarry or abide in his office above one year, 
upon pain to forfeit two hundred pounds a year as long 


ſuch offence or forfeiture ſhall be void; and fee 42 EA. 3. 
cap. 9. London, Middleſex, &c. are not within theſe 
, 7 OOO BL W299) 
By the 1 Rich, 22 c. 11. it is enacted, That none that 
hath been ſheriff of any county a year ſhall be within two 
years next choſen again, or put in the ſame office, if 
there be other ſufficient. Confirmed by 23 F. 6. k. 8. 
And by the 1 H. 5. c. 4. it is enacted, That they that 
be bailiffs of ſheriffs one year, ſhall be in no ſuch office 
by three years next following, except bailiffs of ſheriffs 
which inherit in their offiſe. 


other commiſſions, determined by the death or demiſe of 
the King; but now by the ſtatutes 7 V. & M. and 1 Ann. 
ſuch commiſſion ſhall remain in full force for the ſpace of 
ſix months next after ſuch death or demiſe, unleſs ſuper- 


Dyer 165. Datt. Sh. 17. Vide 7 Co. 30. 5 


determine by the party's becoming a peer on the death of 
his father, but that he ſtill remains ſheriff ad wo/untatem 
Regis, Cro. Eliz. 12 Sir Lewis Mordant's caſ. 
By the fourth of H. 4. c. 5. it is enacted, That every 
ſheriff ſhall be dwelling in proper perſon within his baili- 
wick for the time he ſhall be ſuch officer, and that the 
ſheriff ſhall be ſworn to do the ſame. ee 
Hence it is clear, that a ſheriff hath no juriſdiction in 
any other county, nor can he do a judicial act, in which 
his perſonal preſence is required, out of his county; but it 
is held that he may do a miniſterial act, as make a panel, 
or return a writ ovt of his county, unleſs he is beyond 
. ſea, Dalt, Sb. 22. 9 H. 4. 1. 5 7 e 
See farther, Plaaud. 37. Dalt. Sher, 3. 


*% ” 


any where. Milſon, par. i. fol. 328. A ſheriff gives 
out a blank warrant upon a Writ which is filled up by an 
artorney, this is ill. Id. par. 2. el. 47. L ie 


5. The ſheriff cannot diſpoſe of bis bailiwick ; and of bis 
Feeouer and duty in appointing an under. ber- 
By the 23 Hen. 6. cap. 10. it is provided, “ That no 


ſheriff ſhall let to farm in any manner his county, nor any 
of his bailiwicks, hundreds, or wapentakes. 


. 


In the conſtruction hereof it hath been  holdeng, thar 


this is A particular law, and muſt be pleaded, otherwiſe 
| 10 K the 
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| of the judges' of affiſe for that eoanty, or og of the 
e, who, it is ſaid, may as well as the 
It is holden, thar a ſheriff cannot be elected knight of 


ſhall uſe the office of ſheriff, , Dali. Sb. 7. 
By the 1 Hen. 5. c. 4. it is enafted, That no under- 


as he occupieth the office; and every pardon made for 


By the Common law the patents of ſheriffs, Uke all 


ſeded, determined or made void by the next ſucceſſion. 


It hath bees hald, "tht ths Ws o riff dak Foe. 


A ſheriff may make and deliver the return of 4 writ 
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ic hach been ol, tn ai jt ASA; Py | angiently , bejng, made with. Ming, 5 
was ever receiv 15 Within the tatare;z the 1nzent g eres "Sbifaing. Ne MA a: % 55 74 

of being the theriffs ſhould keep their countiss in theit 2/4239 a b MA IAA: "Os 2 

20 Hen. 7. 1 3˙ 888 Dall. no 232 54. Shilling. (er. ſeilling, Lat eli * Adis the 

9% | Bagli/h rx paſſed but for g 6." afterwards ir eehtaineg 

the reign of King Walliaß J. 


called the Conqueror, a ſhilling was of the ſame value as 
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fal for avy e * ry let " 2 10 1 the 
office of under - ſhe or deputy ſheriff, ceper. 
coynty-clerk, ſhire-clerk, , gaoler,. bailiff, or any. onber = op day; 12 Nen t . cp 
office pertaining to the office of high ſheriff, or to con- th hilwite, A: emenda pro tranſgreſſione 22 nating, 
tract for any of the ſaid offices, on forfeiture of 5004, | am impregnan Monaſt. Radmg. MS: | 
one moiety to his Majeſty, the other to foch,. as oſhall ſue ; Dhip-Wonep, Was an impoſition dez upon the. 
in any court, at Wefminfter, within two years after the por ts, towns, cities, borou he, avd counties of this, realm, 
ia the time of King Charles I. by writs commonly called 


offence. 
Provided, that nothing i in this act ſhall. hinder any ip. ritt, under the Great Seal of England, in the 1 year 


big h ſheriff from conſtituting an under- ſheriff. or 9 | 

poty-ſherid as by law be may, nor to binder the under: ſkips for the King? 8 ſervice, Er. which was declared to be 

ſheriff. in any caſe of the high- ſheriff's death, when he contrary to the laws and ſtatutes of this" realm, the petition 

acts as high ſheriff, from conſtituting 2 deputy, nor to right, andliberty of the 9935 by Stat. 17 Car, 1 1, 

hinder. the receipt of, or accounting to the ſheriff, &c, 3 14. See Black. Com. 4 474 

for legal fees. See Dalt. 3, 514. Hob. 13. 2 Br owl, | — Dhipper, Is a Dutch word Abi the waller of 2 
| 8p, menti ned in the Stat. 1 Jat. 1. cap. z. We 


281. 
The bigh ſheriff may execute the office Rin and | 45 by for ny. e common ſeaman; and commonly ſay 
er 


the under - ſheriff hath not, nor ought to have,, any eſtate "phe 
or intereſt 1 in the office itſelf; neither may he do.aoy thing | hippey in Kent; tts 4 a9 wehen taxable towards 
in his own name, but only in the name of the high ſhe- | the repair of the. King's ferr 5 18 Elie. f. 10. 
riff, who is anſwerable for him. Dale, Tots | 3. | Ships and Shipping None of the King's ſubjecks 
Salk, 96. | are to export and ee merchandiſe in any ſhips but 

By the 3 Geo. 1. c. 15. 5 8. it is nated.” « "That if | Eagliſ, on pain of forfeiture, 75 2. c. 3. But 14 
any meriff ſhall die before the expiration. of his year, or chants had . to hite biber! 155 by 6 R. 2. c. 8 
before he he ſuperſeded, the under-ſheriff ſhall neverthe- and 4 H. 5 "A {+8 Goods i 7 or exported out of 
leſs continue in his office, and execute the ſame ix the name 

Hica, or America, Thall be in 


of the deceaſed; till another ſheriff be appointed and ſworn z 
and the under- ſheriff ſhall be anſwerable for the execu- 1 , and + maſter and 70 1 of 1 1 mariners t 


tion of the office during ſuch interval, as the high ſheriff 


PPP 


| 
f 
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would have been; and the ſecurity given by the under- ſels, 3 £ 12 Car. * $6; gt : 

ſheriff and his pledges, ſhall ſtand a ſecurity to the King, A uty of 7 7. per ton 15 gn ted yo fordig n "poitt mies 

and all perſons whatſoever, for the performing of. his one motely or the ckelt 555 n, nd the other o 

offige during ſuch interval.“ N! Haßpitel. to 25755 Jecayed ſeamen,” 174 44 2. 
ca 


Tbe under-ſneriff, before be intermeddle with — 2 . 
485 is to be ſworn; this is injoined by the ſtat. 27 Flix. No owner of 2 Rip! Wall. 'be Ii able to anſper loſs, by 
cap. 12. and the form of the oath there preſcribed. Be- reaſon of im eziling any 7 gold, 
fore this ſtatute the under-ſheriff was never ſworn. 1 Rel, | in or put on OA rd, or for any, for ziture incurred, with 
Rep. 274. per 8 out the priviey. of 'Enowledy Ige of ſuch owner, Father than 

And now by the 3 Geo. 1. e. 15: 1 19. It is enadded, the value of | tip and Regt does” ut other remedies 
That all under- ſheriffs of any counties in South Britain, | ; againſt the maſter and ſeamen of ſoch ſhips, are not taken 
except the counties in Wales, and county palatine of | Away. & Gio. 2, : fo © 16 As.: a maſter or owner of A hi 
Cbefeer, before they enter upon their offices, ſhall take |. may have an action for the freight; either the one or the 
an oath, appointed by that act, for the execution of their Other, a are  aolwerable, where goods are damaged. i in the 
office, Vide the Statute, */ ſhip... But Where there ate ſeveral owners, and one diſ. 

A ſneriff cannot appoint two deputy therifi extraordi- agrees to the voyage, he ſhall not be liable to any action 
nary. Wilſoa, par. 2. fol. 358. after for a-miſcarriage, We N Cenberb. 116. See 2 r. 

See farther, 4 New Abr. and 19 Via. Arr. tit. gur 1251. where the owner, and not the freighter, is liable 
See 2160 Eſcape, Execution. Fieri facias, &c. for a loſs of! gold ſeal, þ y the ſhip. 

- Sheriff's Court in London, The chief of. the Owners 0 ſhips ar Jiable for the 200d du acccount of 
cpurts in London are the fbexiff”s. courts, holden before |. the fret he, though robbed of them, and for default of 
their dane or judge. Black. Cm. 3 V. 80. Vide 4 | the maſter. _ 775 emp. Hardab. per *Annaly 86. An 

action doth n not ie I a man 1 owner, but as he 


Inft. 274, 8. And ſee Courts. cn 00 | | 
Sheriff s Tourn. See See or x and Black: ; hath. the benefit. of the for When there re, 
cer. 4. 270, 404, 417. - ſeveral owners, and one di 2 from the voyage, be 

mall not be liable afterwards for 4 miſcarrlage, 2 


eriffalty, (wicecomitatus) Is the ri or time 
of- Se 's being heit. 34. Gor. . 5 rife . 12. 90. ' Comb. 1 17. per Holt Ch. J. See 2 Stren 17 816. 
„Sheriff wick, The extent of a ſheriff's authority, 13 Where it was held, that prima "facie the rep rer 'of 
Eliæ. c. 22 Aa ſhip, has his election to ue the maſter who em · 
Sheritk⸗ geld, A reot formerly paid by the hits. and ploys him, - or the owners; but if. he undertal 5 ; 
it ig, prayed that the Heri in his account, may be diſ- on a. F Ka Ws e the other 15 il 
— Rot. Parl. 50 Ed. 3. 8 855 
: Sheriff-tooth, Seems to be a tenure by the SY 
providing entertaioment for the ſheriff at his county- 
courts. Not. Plac. in Vin. apud Ceflr. 14 Hen. 7. In cheap a the 1 being weg 15 
Ling the King's bailiffs anciently took 64. of every |' reigh parts. Wh, 
Wa of land, 5 name of ſreriff- tooth. RyI. Phac. hips pals "in the Than 5 "how raiſed, and at what 
Parl. 653=. And it 15 fard to be a common tax Wee for 1575 to be de W Bc. Vi de 6 Geo. 2. 6. 29. This 
the ſheriff's diet. of War, Tee Navy. y 10 
- + Showſug, — Is ſpecially or to be LL "of By 26 Geo. 2, c. 19. Plondering. any veſſel; ei her in 
diftreſs or wrecked, and whether, any Living c ature be an 
5 00 95 


ee ee in plaints Herbe and not avowed. 
Vide. ee Nn heals or ce Þieenting, the e of an 
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endeavours. to fave his life; or wounding 
potting'out falſe. lights to bring any veſſel into danger, 
are capital ſelonies. For aſſiſting ſhips in diſtreſs, ſee 4 
„Ges. 1, c. 142, 4 N „ 
Shirt, ( camitatus, from the Sax. ſcyre, to part or di- 
vide) Is well Known to be a part or portion of this king- 
dom, called alſo county: The old Latis word was ſeyra ; * 
and ſcyræ, provincie indicabantur. Brompt. 659. King 
Alfred firſt divided this land; and his diviſion was 1 . 
trapias, which we now call fires, in centurias, now called 

hundreds, avd-decennas, which we call tithings. Leg Al- 
fred. See Brompton 956. and Hark. Com. 1 J. 116. 
Shire-clerk, Is he that keeps the county court; his | 
office is ſo incident to the ſheriff, that the Kin 
rant it. Mitton s caſe. 4 Rep, | 

' Shire-man; or Sepze⸗man, Was anciently judge of 
the county, by whom trials for land, Sc. were deter- 
mined before the conqueſt. Lamb. Peramb. p. 442. 
Shiremote, An aſſembly of the county or ſhire at the 
afſiſes, & c. See Scyregemot, Shire, Turn. naa! 
Shoemakers, Are to make their ſhoes of ſufficient lea · 
ther, or forfeit 3 7. 4 4. 1 Fac. 1. c. 22. Journeymen 
ſoeemakers, imbeziling leather, ſhall make ſatis faction for 
damage, or be ordered by juſtices to be whipped, Ce. 
Alſo perſons buying or receiving ſuch leather are to make 
reaſonable recompence, to be levied by diſtreſs, Ic. and 
ſearch is to be made after the ſame. g Geo, 1. cap. 27. 
And all journeymen employed io making boots, ſhoes, | 
ſlippers, or gloves, &c. that neglect their buſineſs, by 
working for any other maſter, before they have done the 
work fir undertaken, may be committed to the houſe of 
correction for a month, by 13 Gev. 2. c. 8. Vide Lea- 
tler. 455 5 5 Ata 
Shooting. Shooting at perſons in any dwelling 
houſe, or other place, felony without clergy; 9 Geo. 1. 
. 22 N - 4 L p l r ; + 
Shop, (/o0pa) A place where any thing is openly ſold 
——-Johannem H. dei. Rogero Smith yram (hopam eum 
pertin. in, Sc. fituat. in le market-place, Nc. Dat. 27 
Feb. gEdw. 4. FCC O59 Þ 46 HY 
Shop-books, Theſe are not allowed of themſelves to 
be given in evidence for the owner; but a ſervant who 
made the entry may have recourſe to them to refreſh his 
memory: And if ſuch ſervant (who was accuſtomed: to 
make ſuch entries) be dead, and his hand be proved, the 
book may be read in evidence, Black, Com. 3 . 368. 
The degree of credit which ſuch evidence deſerves, muſt 
reſt with a jury. | +4 
There are few trials now i 


* 


| 


| 


n B. R. of cauſes, where 


books may be of uſe, to elucidate the point in difpute; | 


but the party in poſſeſſion of, is expected to, and generally 
does produce them. It is adviſable in ſuch cafes, for the 
adverſe party to give reaſonable previous notice to produce 
them, and if not produced the court will generally com- 
pel the party to produce them: And where they are wil- 
fully and obſtinately with- held it is a good ground for the 
jury to preſume the juſtice of the caſe, againſt the party 
refuſing, F 
Shopli ters, Are thoſe that ſteal goods privately out 
of ſhops; which being to the value of 55, tho? no perfon 
be in the ſhop is felony excluded clergy, by the 10 & 
11 ˖ _ 8 1 
Shoxling and mozling, Are words to diſtinguiſh feli 
of ſheep ; /oorling being the fells after the fleeces are 
ſhorn off the ſheep's back; and morling the fells fload off 
after they die or are killed: In ſome parts of Sng/and 
they underſtand by a ſhorling, a ſheep whoſe face is thorn 
off; and by a moriing, a ſheep chat dies. Stat. 3 Bd, 4. 
See Morling. ; 
Shoztfozd, The ancient cuſtom of the city of Exeter 
is, when the lord of the fee cannot be anſwered rent due 
to him aut of his tenement, and no diſtreſs can he levied 
for the ſame; the lord is to come to the tenement, and 
there rake a ſtone. or ſome other dead thing of che ſaid te- 
nement, end bring it before the mayor aud bailiffs; and 
thus he muſt do ſeven quarter- days ſucceſſively; and iſ on 
the ſeventh quarter- day, the lord is not ſatisfied his rent 
and arrears, then the tenement ſfiall be adjudged to the 
lord to hold the ſame a year and a day; and forthwith: 


him; tie; db 


1. 
f 


1 


8 cannot 1 


3 


any option given him, provided che plaintiff gives ou 
| Blac 


Com. 3 V. 274. 


Ot. Before the time of William the Cengueror the 


croſs on the parchment, and ſometimes an impreflio 
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claims avy title to the ſaid tenewent, be miiſt appest 
within the year and a day next following,” and ſatisfy the 
lord of the ſaid rent and arrears; But if no appearance 
be made, and tho rent not paid, the lord comes again te 
the court, and prays that, according to tlie cuſtom, the 
ſaid tenement be adjudged to him in his demeſne as of foe; 
which is done accordingly;z'ſo”as the lord hath from 
thenceforth the ſaid tenement with the appurtenaaces ts 
bim and his heirs: And this cuſtom is called fer; 
| 8 as much as in French to foreth/e, Izack's Antiq. 
NY RE Two et woot oe 
Dhzewsburp, Regolations of the drapers there, 8 
Elig. c. 7. 14 Elis. c. 12. The ſtreets to be paved, Sc. 
% ũ %ͤùñn ß 
© Shzived, or Dhzteved; (from Sax. /erifan) A penitent 
perſon confeſſed by a prieit. See Cr. 
Show, Healing . If any one in taking up a dead 
body ſteals the round, or other apparel, it will be felony; 
for the property thereof remains in the executor, or who- 
ever was at the charge of the funeral. 3 pf. 110. 12 
„ ũ Iii 91 TY PT 
 - Dhzibs, 4e/roing of ſhrubs, trees, toots, plants, e. 
by 6 Geo. 3. c. 36 & 48. is for the two firſt offences li- 
able to pecuniary penalties, and for the third the offender _ 
ſhall be guilty of felony, and liable to tranſportation for 
ſeven years, The fealing by night of any trees, or of 
any roots, forubs or plants to the valde of 5 5. is by ſta- 
tute 6 Geo. 3. c. 36. made felony in the principals, aiders 
and abettors, andin the purchaſers thereof, knowing the 
ſame to be ſtolen. , FLnwl one a 
Di Attion', Kc. Is the concluſion of a plea to the action, 
' when' the defendant demands judgmen ;f ebs plaintiff oug bt 
to have his action, kee. , OY OO 
\'Dib and Dom, (Sax.) i. e. 
Sica, Sicha, A ditch from 
Angl. tom. 2. p. 130. 
Dich, (fichetum and fikertai) Is a little current of water, 
Which is dry in ſummer; a water furrow or gutter, ' Mon. 
„„ by 7 © Bt, n 
Siclus, Was à ſort of money curtent among the old 
Engliſh, of the value of 2 4. We read of it in Egbert in 
Dialoge de Eceleſiaſtica inſtitutione, p. h9 98989. 
Sicut alias, Another writ like the former; it runs, 
Pracipimus tibi ſicut alias præcepim', c. 4 Co. Rep. 5 5- 


he det of ridges 


| pax 6 concbrdia. Spel m. 
the Sax fic, lacuna. Mon. 


See Alas. 1 f 
Hidelings, Are meers betwixt or ont 
of arable land. Mon. Ang. tom. 2. p. 275. | 
Sidelmen, (recbius ſy nodſmen) Is uſed for thoſe per- 
ſons or officers that are yearly choſen in great pariſhes in 
London and other cities, according to cuſtom, to aſſiſt the 
churchwardens in their preſentment of ſuch offenders and 
offences to the ordinary, as are puniſhable in the ſpiritual 
courts: And they are alſo called guinen. They take an 
oath for doing their duty; and are to preſent perſons that 
do not. reſort to church on Sundays, and there continu 
during the whole time of divine ſervice, &c. Cas: go. 
They ſhall not be cited by the ordinary to appear but at 
uſnal times, unleſs they have wilfully omitted for favour; 
to make preſentment of notorious public crimes, when 
they may be proceeded againſt for breach of oath, 28 for 
perjury. Canon. 117. Vide Synodalet Teen. 
Si kecerit te lecurum, A ſpecies of original writ, fo 
called, from the words of the writ, which directs the 
ſheriff to cauſe'the defendant to appear in court, wy 
terif ſecurity effectually to proſteute his cl31 i 


: 
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© Sigillum, A fea! 


for the ſealing of deeds and charters, 
Elf 
oiden 
| n on 
a piece of lead, 'which hung to the grant with a ſtring of 
fille; and this was held a ſufficient confirmation of the 
grant "itſelf, without figning, or any witneſſes, The 
colour of che war with which "the King's grants were 
; fealed, was uſually green, to ſignify rem in perpetus Vigort | 
; permanſuram; and the imprefffon in laymens ſeals Was, 
a man on horſeback with 'a ſword in his hand, till the 
year 1218, and then they began to engrave their coats 


did not ſeal with wax, but they uſually made a 


proclamatian is to be made in the court. That if any man. | 


 #gis on their ſeals ; only the archbiſkops and biſk6ps; by 
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n decree of Cardinal Otio, who was legate here ia the | be imported only at Lenden, ꝙ & 10 . 3. e. 43. Cl 
year 1237, were. to have fgillum, ta namen dignitatis, | ter of the Juſtring company confirmed, 9 & 10 7 E 
Heil, Jeu coilegit, & etiam illorum proprium nomen, gui | 43. Penalty on officers of King's ſhips importin + 
' dignitatis wel officii perpetui gaudent honore,  inſculptum notis | 0 & 10 W. 3. c. 43. J. 4, Wearing French 2 "mg 
1 0 s & charaderibus manifeſtis, fieque ſigillum authenticum has Oe. prohibited, 5 Ann, c. 20. Foreign filks mixed es, 
beatar. Cowell, "uy EA. TONE gold or ſilver, forfeited, &c. 6 Ann. c. 19. % 3 
Sigla, (from the Sax. /ege/) A ſail, mentioned in the | duty on printed filks, callicoes and ſtuffs, 10 {py P a 
ay 5 King 1 7 cap, 24. Th IR 4 7 bY 1 D 4 ©” | | | * 

Sign Manual, ls where any bill or writing is „g erſons printing ſilks, Cc. at other places than the; 
RT. of che King, and uſually in order to the | uſual refidence, > make a, particular entry 471 _ 
paſſing of the King's grahts, c. thro? the offices of the | before printing, 1 Geo: % 2. c. 36. , 21, Premiy i 
Keepers of Seals, Counterfeiting ſign manual made trea- | on filk manufactures exported, 8 Ges. 1, e. 15. The i 
77 AM. 4 nl us o. Os portation of raw filk from the Streights, (except from ho 
Signet, (Fr.) Is one of the King's ſeals, uſed in ſeal- | Grand Seignior's dominions) refrained, 6 Geo, 1, % 1 : 
jag his private letters, and all ſuch grants as peſs his | Raw filk of China to pay the ſame duty as Laß, 21 3a 
Majeity's hand by bill figned ; which ſeal is always in the 2, c. 9. Raw ſilk of the plantations: may be imported 

cuttody of the King's ſectetaries, and there are four | free, 23 Geo. 2, c. 20, Raw filk of Perfia, bought i 
clerks cf the fienct offce attending them. 2 ff. 556. | Ruffia, may be imported from any port in Ruſſia, 23 Gee 
The law takes notice of the fgn-manual and privy fignet ; 2. c. 34. Foreign ſilks and velvets to be ſealed at the 

and it 1s ſaid a ne each regnu May be iſſued by command- Coſtom houſe, 26 Geo. 2. c. 21; Penalty of importin 
ment under the privy Agne, as u ell as by the King's writ | foreign filk ribbands, laces or girdles, 3 Geo. 3. c. hy 
under the Great Seal. Wood's Inft..457. See Privy Seal, | AQ to prohibit the importation of foreign wrought lilks 
and Black. Com. 2 F. 347. * I | and velvets for a limited time, and for pteventing unlay. 
Dignificavit, A writ iſſuing out of the Chancery, upon | ful combinations of workmen employed in the filk ma. 

a cert: ficate given by the ordinary of a man's ſtanding ex | nufaQure, 6 Geo. 3. c. 28, 

communicete by the ſpace of forty days, for the laying bim Silk-Thzower, and Thzowſter, Is a trade or myſtery 
up in priſon till he ſubmit himſelf to the authority of the | that winds, twilts, and ſpins or throws filk, thereby fitting 
church: And it is ſo called, becauſe fgrificauit is an | it for uſe: They are incorporated by ſtatute, and mention 
emphatical word in the writ. Reg. Orig. There is alſo | is made of filk-winders and doublers, who are members 
another writ of this name in the regiſler, directed to the | of the ſame trade. 14 Car. 2. c. 15, None ſhall exe. 
juſtices of the bench, commanding. them to ſlay any ſuit | ciſe the filk-throwers trade, but ſuch as have ſerved ſeven 
depending between ſuch and ſuch parties, by reaſon of an | years apprenticeſhip to it, on pain of forfeiting 40 a 
excommunication alledged againſt the plaintiff, &c. Reg, | month. Stat. ibid. Silk-winders, Cc. imbezilliog or de- 
Orig. 7. And in Fitzherbert we find writs of fgnificavit | taining filk, delivered by filk-throwers, ſhall pay ſuch 
In other caſes; as  fignificavit pro corporis delil eratione, Oc. damage as a juſtice ſhall order, or not doing it ſhall be 
F. NM. B. 62, 66. Stat. 22 & 23 Car. 2. The common | whipt and ſet in the ſtocks; and the receivers are to be 
writ of fenificawvit is the ſame with the writ de excommu- committed to priſon by a juſtice of peace till ſali faction 
nicato cafiendo. * | is made the party injured. 20 Car. 2. c. 6. 8 & 9 H. 
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5 Signing of deeds and wills is neceſſary to make them | 4. 6. 36. | a | 
E: binding; the figning a will by the teſtator is an efſential Silva:Czdua, Wood under twenty years growth, or 
3H Circumſtance, without which it is not a will; ſor this is | coppice wood. 45 Ed. 3. c. 3. 8 
E exprelly required by the Stat. 29 Car. 2. c. 3. See Black. |  Dimilitude of Hand-wziting. From the reverſal of 
'Y Cem. 2 V. 305. | i | Colonel Sidney's aitainder by act of parliament in 1689, 
4 Sign ⸗ Manual. The ſubſcription of the King at the | it may be collected chat the mere ſimilitude of band. auriting 
9 top of grants or letters patent, which firſt paſs by bill, | in two papers ſhewn to a jury, without other concurrent 
5 c. Black, Com. 2 V. 347 By Stat. 1 Mar. f. 2. c. teſtimony, is no evidence that both were written by the 
[3 6. If any perſcn ſhall falſely forge or counterfe:t the fgn- | ſame perſon, 2 Hawk. P. C. 431. Black. Com, 4 J. 
* manual, privy- ſignet, or privy- ſeal, ſuch offences ſhall be | 351. 7 
* eemed high treaſon. | | 2 9155 Simnel, or Simneil, ninellus, wel finnellus) Is 
4 Signum, A croſs prefixed as a fign of aſſent and ap- mentioned in the afi/e of bread, and is fill in uſe, eſpecially 
41 probation to a charter or deed, uſed by the Sasa. Vide in Lent: The Engliſh fimnel is panis purior, or the purelt 
4 Seals. © | | otic ant]. £5 4 . | white bread.. Stat. 51 H. 3. ft. 1. Ord. pro. piffor in 
. Signs. The citizens of London are to hang out figns | certi temp. c. 1. 331d 7 
3 at their houſes, for the better finding out their reſpeQtive It is ſaid to come from the Lat. mila, which ſigniſies 
„ dwellings, Oc. Chart. K. Char J. the fineſt part of the flour; panis finulagencus, ſimnell- bread. 
1 Silentiarius, Signifies one of the piivy council; and It is mentioned Jin. flat. affiſa paris, bread made into a 
2Y fllentium was formerly taken for conventus privatus, Matt, fimnell ſhall weigh two ſhillings leſs than waſtell - bread. 
[7 Paris, anno 1171. According to Littleton, it is an uſher, | Stat. ibid. Cowell, | 
15 who ſeeth good rule and fileace kept in court. Lit. Simony, (/fimonia, venditio rei ſacræ) So called from 
1 ä . a tea e 
1 Silk. Certain ſpecies of wrought ſilk prohibited, and | | 8 - 
"H other wrought filks permitted co be imported, 19 H. 7. c. 1. Of fimony, generally. 
1 21. Explained by 3 Geo. 3. c. 21. Regulation of the | 2. What ſhall be deemed ſimony; and the penalty on this 
[1 trade of filk-throwing.in London, 13 H 14 Car. 2. c. 15. | offence. mile ata; ls” | 
33 8& gW. z. c. 36. J. 6. Silk thrown in the gum, 1 V. 3. How fur bonds of refignation are lawful; and the | 
4 & M. c. 5. . 2. Wrought, 2 V. & M. . 2. c. 4. J. power exerciſed over ſuch bonds by the court of Chancery. | | 
3H 3, 4. 4 ½. & M. c. 5. J. 2. 9 10W, z. c. 44. . | 4. Whether the ordinary is obliged to accept a reſignation : 
24 80.. 11 C12 V. 3. c. 3 % 1. And raw filk, 2 H. | on ſuch bond; and ome objeftions to theſe bonds confidered. | 
24 x [eff * Fi +, And ſilk-ferre:, or — iÞ what | : | | | | 
4 dries liable, 4 . & M. e. 5. % 2. Thrown filk te be . Of fimivay, generally. 
imported only from tay, 2 5 U | a Of „ generally. | 
Aan. fl. 1. c. 27. c. 28. 2. 3 Ann. c. 13. Reltrictions | | Simony is a carrupt contract for a preſentation to any b 
on importivg alamodes and luſtcings, 4 & 5 HV. & M. c. benefice of the church, for money, gift, or reward : I Is 7 
5. . 14. Permiiſion to import fine Italias thrown ſilk, | defined to be, fludigſa woluntas emendi wel vendendi alipuis 5 
5 V. . c. 3. Pereign alamodes, Cc. to be ſealed. | pirituale aut ſpirituali annexum opere fubſeeuts,—AlP 8 
at che Cuſtom-houſe, 5 V. & M. c. 20. % 45. 60 7 wenditio rei ſacræ; fo called from Simon Magus. An n 
. 3. c. 18. J. 28. Alamodes, &c. not ſealed, for-. | ſome authors mention famony per munus triplex ; as per n el 
feited, 8 9 V. 3. c. 36. 9 10 V. z. c. 43. J. 5. u a mann, i. e. by bribery, where money is paid gown 
A duty per pound weight on imported luſtripgs and alas, | for a benefice; per munus.a lingua, by favour and fattery 3 at 


modes, 9 & 10 V. 3. 6. 30. Alamodes and.loftripgs. to | arr. munus ab ob/equiey i. e, by a ſordid — - 
6 | . j ' | : | , 
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patron, or doing him ſervices: To which has been add- 
ed, the making” of preſents, Without taking any notice 
V 

e by all the joflices,” Trin. 8 Jac. That if 
the parron Preſent any perſon to a benefice With cure, for 
- money, that ſich preſentation, Ve. is void, tho"the pre- 
ſentee were not privy to it; and the flatute gives the pre- 
ſentation to the King. C. 12 Rep. fol. 74. Simony 
Jay be by compact between ſtrangers, without the privity 
of the incumbent or patron. Cyo, 1 par. fol. 331. 
Bawderobe's caſe. Hob. Rep. fol. 165. Ney, Rep. fol. 
22. Paſcall's caſe, 3 [nft. 153. Some authors men- 
tion imoniacum per munus 1t1 lex, and tell us of a perfon 
who took off the cap of Grofu/an, an archbiſhop of Milan. 
and ſhaking it told the people, [fe Gro/ulanus qui eft ſub 
iſta cappa (I non-de alio dico oft fimoniacus, We. per 
munus a manu, 1. e. by bribery, per munus a lingua, i, e. 

by favour and flattery, per munus "ab obſeguio, i. e. by a 
ſordid ſubjecting himſelf to the patron. Cowell. 

Simony is generally ſaid to be the buying or ſelling 

holy orders, or ſome eccleſiaſtical benefice, An ecclefiai- 
tical benefice, in the larger ſenſe of it, in which it is 
here ufed, comprehends not only parothial benefices, but 

all *ecclefiaſtical dignities and promotions. As by this 
offence worthy and learned men are kept out of the 
church, and a door is, to the great ſcandal of religion 

and prejudice of morality, opened to perſons by no means 

qualified to diſcharge the duties of the ſacred function, 

it is of the utmoſt conſequence to ſociety that it be pre- 
vented. With a view to this, canons were anciently 
made, by which a very ſtrict oath was enjoined; and it 
was puniſhed with deprivation or diſability, as the caſe 
required. F A: poi 

In 1 If. 17. B. 89+ a. ſimony is mentioned as a ons 


ſo deteſtable in the eye of the Common law, that N | 

in quare impedit could not before the ſtatute of Weſtm: 2. 
recover damages for the loſs of his preſentation, it being 
conſidered as a thing of no value; nor could a guardian 
in ſocage preſent to an advowſon in the right of his heir, 
becauſe, as he could take nothing for it, he could not 
bring it to account. This doctrine is confirmed in 3 nf, 
176. and the book adds, that it is the more odions to the 
Common law, becauſe it is frequently accompanied 
with perjury, for the preſentee is ſworn to commit no 
ol Gre, Ch. 353. Mackaller and Todderick, it is ſaid that 
this has by the law of God and of the land been always 
accounted a great offence, In Hob. 167, Vincomb and 
Pulleflon, it is laid down, that a bond on à fimoniacal 
contract is againſt law, becauſe ex turpi cauſe, and contra 
Bones mores; Hay, that it is as void as an ufurious bond, 
which, if paid by an executor, is à devaſiavir, The 
ſame is held in (e. Car. 42 5. 'Byrte and Manning. In 
Carth: 252. Barthit and Vinor, ſuch bonds are ſaid to be 
void as being againſt law, altho* they are not ſo declared 
by the ſtatute. As neither the conſideration of the hei- 


nouſneſs of the offence, nor the proviſion made againtt it by 


the Canon or Common law, was ſufficient to put a ſtop to 


this miſchief, it wos at length reſtrained under ſevere pe- 
nalties by ſtat, 31 EAM. cap 6. See farther 4 New Abr. 465. 
2. WW, hat Hall be deemed fimony ; and the penalty on this 


3 offence. WA 


By ſtat, 31 Eliz. e. 6. ſe. 35. it is enacted, That 
if any perſon or perſons, bodies politic or corporate, 
ſhall for aur far bf money, reward, fc, or by reaſon of 
any promiſe, Ic, ' preſent or collate oy perſon, to any 
benefice, c. every ſuch preſentation, collation, &e, ſhall 
be utterly void, and it ſhall be lawful for the Queen, her 
heirs and ſucceſſors, to preſent, Ic. unto ſuch benefice, 
Sc. and that every perſon or perſons, bodies politick or 
corporate, that ſhall give or 12 any ſuch ſum of money, 
&c, or take or make any ſuch promiſe, Sc. ſhall forfeit 
the double value of one Year's profit of every ſuch benefice, 
Cc. and the pérſon ſo torruptly] taking, c. ſuch 'be- | 
nefice, tc. Hall be geg a diſabled perſon in law to 
enio 'y fam n = IS £95; Ans 12 : 5 oO ES þ 

NT cents 63 e e 

By e. 6, it is enacted,” „That if any perſon mall for 


any ſim of niqhey, reward, Ec. adivit, inltſcote, iaftäll, 
; a SFOULSD SD 12 9 90 8 j 18 14 14 3 TT 8 Tk +8. 
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induQ, inveſt, or place any perſon in or to any benefice, 


every ſuch benefice, &c. Prize the fiature; 1 


taining of æ caracy, has been held to be fimony, -' Carib. 
+55: Biſhop of St. David's and LU . 
„ 


void, this is a ſimoniscal contract. 


living becomes void, is ſimony. Lane 102, Kitchin v. 
Calvert. Ney 25. Winchtomb v. Pullefien, So the pur- 


tain perſon, and the preſenting him, is fimony. Winch. 
03. Sbeldin v. Brett, Ney 25, Hughts 390. See 4 New 
Abr. 469. | | 


viſion for him. Cro. Elix. 686. Moor BET 

Notwithſtanding the determinations, that if one. perſon 
| purchaſed the next preſentation of a benefice, when fall, 
with deſign to preſent a certain perſon, and did preſent 
him, it was ſimony, it became a doubt whether it was 


turn in aliving?. To remove this it was enacted, That 
if any perſon ſhall for money or profit, in his own name, 
or in the name of any other perſon, procure the next pre. 
ſentation or collation to any benefice, and be preſented or 
collated thereto, it ſhall be deemed to all intents and 
purpoſes a fimoniacal contract, 12 Ann. ft, 2. cap. 12. 
CC N 30 90 5 Th INvgx 

From all theſe authorities it appears, that altho' it be 
lawful, except in the Caſes excepted,” to purchaſe the next 
avoidance when a church is full, there is great danger 
of being guilty, at leaſt in foro conſcientiæ, of this offence, 
It is fit it ſhould be ſo, elſe men would be for ever pur- 
chaſing for their ſons and friends, and the almoſt neceſſary 
conſequence of ſuch a traffick in livings, would be the 
filling the church with very improper perſons. 4 New 
ſon uſurping the right to preſent, as if it had been by the 
perſon having a good right. 3 f. 153. So if a pre- 
ſentation be by one uſurping the right of patronage, and 
pending a guare impedit for removing his clerk; who is 
after removed, theliving is ſold, this is ſimony, for the 
church was never full of that clerk ; and by this means 


an uſurper to preſent while the living was. void, and then 
ſelling it. 3 Lev. 115. Walk v. Hammerſly, 8. C. 2 
Vent. 32. A corrupt contract with the wife of the patron 
is ſimoniacal, altho' the patron is not privy to it. 1 Rod. 
Rep. 255. Cro. Fac. 38 5. If a clerk contracts to give 
money for being preſented to a church, and is after pre- 
ſented gratis; this is ſimony. Lane 103. Hitchin v. 
Calvert. In this Caſe the élerk is an unfit perſon, for 
having at that time been capable of intending to buy 2 
living cortuptly. It alſo implies ſome defect in him; 
for the preſumption is that perſonb well qualified will al- 
ways be preferred, and have therefore no need to purchaſe. 
With this agrees Cro. Eliz; 789, where ſimony is: ſaid 
to be woluntas five defiderium emendi wel wendendi [virithalia 
vel ſjiritualibas adherentia,” This offence may be by n 
corrupt contract between ſtrangers, even when neither the 
patron nor incumbent is-privy to it; for if there be a 
corrupt contract, it matters not by whom it is made: But 
in this caſe the preſentee is not fnoriacer; and only fe- 
niace promotus. Co. Car. 331. Batodrriel vi Mackaller, 
Sid. 329. 3 Lee. 557. Lale 10. Kitebin wi Calvert. 

p p | | 
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$ offence is more frequently committed When a 
church is void; but it may be committed when it is fall. 
If a contract be, when a church is full, to give à ſum of 
money for a preſentation to it, when it ſhall become 
| 1 Brownl. 7. So the 

buying when a church is full, with interit to preſent a 
certain ene; and the preſenting that perſon when the. 


Chaſe of the next avoidance of a church when the incum- 
bent is ſick or near dying, with intent to preſent à cer- 


But it hath been held, that for a father to 
purchaſe a preſenta: ion, in order to provide for his ſon, 
is not ſimony; for the ſon is not concerned in the bar- 
gain, and the father is by nature bound to make a pro- 
916. . 


the ſtatute might be eluded, for it would only be getting 


r. ſhall forfeit the double value of one yrard proſtt af | 
6 247 


A donative is not within che words of the ſtatute; yet, 
as a corrupt preſentation thereto is within the miſchief” 
intended to be thereby remedied, it is within the means : 
ing of it. Cre. Car. 331. 'Pawderich and Mactaller. 
For the ſame.. reaſon the corrupt promoting to, or ob- 


* 


ſo for a clerk himſelf to purchaſe for himſelf the next 


It is equally fimony where the preſentation is by a per- : 


— 
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| Baker v. Rogers, So where a fatner, the church being 


See Ney 142 Cro. Car. 4:6. Lutw. 343. 


If a firanger, the church being void, contracts with 
the patron for z grant of the void turn, and preſents a | 
clerk not privy to the contract; yet, although the grant 
being of a choſe in action is void, as the incumbent comes 
in by a ſfimoniacal contrect, he is not to be conſidered as an 
ufurper, but as one fimoniace promotus. Cro. Elis. 788. 


void, contracts with the grantee of the void turn to per- 
mit the grantor to preſent his ſon, and it is done, this is 
a fimoniacal promotion, Cro.:\Jac 533. Booth v. Patter. 
So if a father, in conſideration of a clerk's marrying his 
daughter, doth covenant with the father of the clerk, 
to ure for him a preſentation to à certain church. 
when it ſhall become void, and he is afterwards thereto 
preſented. it is a ſimoniacal promotion. Cre. Car. 425. 
Birt. v. Manning. | | | 

Theſe three laſt caſes may ſerve to confirm what has 
been obſerved, that, in the caſe of ſimony, it is unlawful 
for a father to do what may not be done by a ftranger, 


3. How far bonds of reſignation are lawful; and the : 


power exerciſed over ſuch bonas by the court of Chancery, 


A bond of pefignation is a bond given by the perſon 
intended to be preſented to a ben-fice, with condition 
to reſign the ſame; and is ſpecial or general, The con- 
dition of a ſpecial one is to refipn the benefice in favour of 
ſome certain perſon, as a ſon, kinfman, or friend of che 
patron, when he ſhall be capable of taking the ſame ; by 
a general bond the incumbent is bound to relign on the 
requelt of the patron. 4 New Abr. 470. 

A bond with condition to reſign within three months 
o#fter being requeſted, to the intent that the pation might 

ent his ſon when he ſhould be capable, was held good; 

and the judgment was affirmed in the Exchequer cham- 
ber; for that a man may without any colour of ſimony 
bind himſelf for good resſons, as if he takes a ſecond be- 
nefice, or if he be non-reſident, or that the patron may 
preſent his ſon, te reſign : but if the condition had been 
to let the patron have a leaſe of the glebe or tithes, or to 
pay a ſum of money, it had been ſimoniacal. Cro. Jac. 
248. Jones v. Lawrence, | 

The doarine laid down in Jones and Lawrence, which 
was in the caſe of a ſpecial bond, was not many years 
after extended to that of a general bond, and the judg- 
ment in this laſt was alſo affirmed in the Exchequer 
Chamber. Cro. Car. 180. Babington v. Woed. 

Tue authority of thoſe twocafes having been repeated- 
ly recogniſed, at length it was conſidered as a point ſer- 
tled, that a general bond of reſignation is good, and the 
court refuſed to let the validity of it be called in queſtion. 
Str. 227, Peele v. Counteſs of Carliſle. 

So in a late caſe, Mr. Serjeaat Draper being about to 

argue againſt the validity of ſuch a bond, he was ſtopped 
by the court. MS. Rep. Trin. 27 (eo. 2. Wyndham v. 


Bower » 


If a bond of reſignation, which ought only to be made 
uſe of to keep the incumbent to reſidence or good behavi- 
our, be made an improper uſe of, the court of Chancery 
will interpoſe. Chan, Prec. 513. 2 Chan. Rep. 399. A 
perpetual injunction was granted againſt ſuch a bond, be- 
cauſe it appeared, on hearing the cauſe, that the patron 
had made uſe of it to prevent the incumbent from demand- 
ing his tithes. 1 Vern. 411. Durſten v. Sands. | 

An injunction has been granted where an ill ufe ha 
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for the patron himſelf, or ſome child or friend of bis, or 
to prevent non reſidenee or à vicious courſe of life in 3 
incumbent; and that though a bond be to refign ry 
ly, he would not allow it to be put in ſuit, unleſs = 


ſuch reaſon was ſhewn for requiring a refipnatios - 
cauſe a door would be 3 ſor 2 * 
9 2 x Rage” v. ___ 0 an 
n a bill to be relieved againſt a judgment on | 
bond, the defendant proved Sibebavious, and . 
that reaſon diſmiſſed. Fg. Ca. Abr. 228. Hadgſin „ 
Thornton. So a bond to reſign on requeſt ſhall not be 
made uſe of to turn out the incumbent, unleſ⸗ there be 
non. reſidence or groſs miſbehaviour ; and if any other uſe 
be made of it, the court will grant an injunQion, Chan. 
Prec. 513. Hawkins v. Turner, From ſome of theſe 
caſes, and 8 the laſt, which was a/ch. 5 Gu 
there is reaſon to conclude that general bonds of refigne. 
tion were not then held good in equity: But later deter. 
minations ſhew that they now are. | A bond to reſign ge- 
nerally bas been often held good in the court of Chancery 
Str. 227, Petle v. Counteſs of Carliſle. | d 


4. Whether the ordinary is obliged to accept a 1 4 
2 by Juch bond; and ſome objections to theſe bond; — 
ered. 6 | 


However it may be now ſettled, that ſuch bonds ae 
good both in law and equity; a queſtion has ariſen, and 
1s not perhaps ſettled by judicial determinations, whether 
the ordinary is obliged to accept a reſignation on ſuch a 
bend? It is ſaid it is in the power of the ordinary to diſ. 
courage the uſe of ſuch bonds, for he may refuſe to accept 
a reſignation made by conſtraint of one of them, War. 
Com Inc. 24. | | 

The biſhop refuſed to accept a reſignation on ſuch a 
bond, and ordered the incumbent to continue to ſerve the 
cure, declaring that he would never countenance ſuch 
unjuſt practices. 2 Chan. Rep. 398.  Durflon. v. Sandi. 
An ordinary is not obliged to accept a reſignation on 
ſuch a bond, unleſs there be juſt cauſe to turn the ir- 
cumbent out of the benefice, Chan. Prec. 513. Hewhins 
V, Turner. 

In a late caſe a grant was to a clerk of the two firſt af 
three livings which ſhould fall, provided he was capable 
when they did fall of holding 5 In order to make 
himſelf capable of taking one of theſe beneſices, Griſuub 
the clerk tendered a reſignation of another benefice to the 
ordinary, but he refuſed to accept it. One of the queſ- 
tions made in this caſe was, whether the ordinary was 
obliged to accept this reſignation? It was inſiſied by Mr, 
Henley on one tide, that no caſe could be adduced to 
ſhew that the ordinary can arbitrarily refuſe to accept a 
reſignation of a benefice. Mr. Attorney Murray, who 
was on the other fide, contented himſelf, as to this objec- 
tion, with faying, that the plaineſt points having ſcarce 
ever been called in queſtion are ſupported by the feweſt 
authorities. No decree was made as to this pointy but 
Lord Hardeicke intimated it once or twice ſo ſt.ongly to 
be his opinion, that the ordinary ought to have accepicd 
the reſignation, that he did afterwards accept it, What 
fell from theſe great men on this occaſion, is enough to 
render the doctrino of the two laft caſes ſuſpicious; For 
if theſe are law, ſome notice would undoubtedly havebeen 
taken of them. This was not indeed in the caſe of a le- 
ſignation bond; but it was perhaps a ſtronger caſe; for 
if the ordinary cannot refuſe, where, as here, a clerk would 
reſign merely to take another benefice, it would be ſiravge 


been made of the bond, i. e. by taking an annuity from 
to hold he may refuſe a reſignation made at the requeſt 


the incumbent, for the uſe of the nephew, for whom the 
living was intended. Str. 534. 
A dill being brought to be relieved againſt a judgment 
obtained on a bond to refign upon requeſt, it appeared to 
have been offered to the incumbent, that if be would 
give 700/. he ſhould not be ſued upon it. Satisfaction 
- was ordered-to be entered upon the judgment, and a per- 
petual injunction was granted. A new bond of refigna- 
tion in penalty of :00/. a much leſs ſum was indeed de- 
greed ; but no action was to be brought on it without 
leave of the court: And the Lord Keeper ſaid he did not 
know that ſuch bonds were uſed before the ſtatute; that 


of a patron, in conſequence of an agreement with him, 
which it has been again and again determined both at 
law and 1n equity, he has a right co make. Marquis of 
Rockingham v. Griffith, Eafter term, 27 Geo. 2. . 
Whatever doubt may ſtill remain, as to the ordinary 1 
being obliged to accept a reſignation on ſuch a bond, 
theſe two things have, as will preſently appear, been de- 
termined ; that the patron cannot preſenc again cl be 
has accepted it ; and that, whether he does or not, the ob- 
ligor is liable to the penalty of the bond, if he undertakes 
as is uſually done for the acceptance of the ordinary- is 


they had been fince allowed only to preſerve the benefice 


New Abr. 473. If a preſentation be made before . 
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ſhop accepts the reſignation of the laſt incumbent; it is r atiſes, is beither aſcertained by matter of record, nor yet 


void. Caſes in the time of Qeen Ann 276. Riely v. 
Adams, Noy 147. Cro. Fac. 198. If the obligor binds 


_ himſelf to reſign a benefice, it is upon him to procure the | 


ordinary's acceptance of his reſignation, 
Studbolme v. Norrifon. 
Io an ation upon a bond, with condition ſo to refign 
ob requeſt that the patron may preſent again, it was 
pleaded thar the ordinary would not accept the defend- 
ant's reſignation. On a demurrer this plea was held bad; 
and per cur”, it ſhould have been averred that the ordi- 
| nary accepted the reſignation, for his acceptance being, 


Lutw. 693. 


as is laid down, Cro. Fac. 198. neceſſary to compleat the 


refignation, it was the duty of the obligor, who under- 
took to refign, to procure this. So if one undertakes to 
enfeoff another, he undertakes to make livery as incident 
thereto, The biſhop as to the obligee is a ſtranger, and 
if an obligor undertakes for the att of a ranger, he is at 
his peril, as is held 1 Saund. 215. to procure it. MS, 
Reports Hilar. 28 Geo. 2. Heſcot v. Gray. G 
The reſult of the whole is, that bonds of reſignation are 
ood in law, and that equity will reſtrain all improper uſe 
of them. It is not always true, but is ſo much oftner 
than ſuperficial and haſty thinkers imagine, that the law, 
and particularly that part of it which is deduced from 
judicial determinations, is founded in ſolid reaſon ; and 
it may perhaps be ſhewn that it is ſo in the preſent caſe, 
The attempting this will at leaſt be excuſable, becauſe 
ſome great and good men have expreſſed their diſlike of 
theſe bonds. 4 New Abr. 473. which wide. 
| The principal of the particular objections is, that which 
is reported to have fallen from Holt Ch. J. Comb. 394. 
that is, that a reſignation bond comes as near ſimony as 
poſſible; it being eaſy to procure a round ſum of money 
thereby. By E the penalty of the bond adequate to 
the value of the benefice, and agreeing privately that 
the money ſhall be paid, it would without doubt be an 
oblique way of ſelling it, and more than come near, for 
it would be downright ſimony. If there was no other 


way, or not as eaſy a one, to do the ſame thing, this 


objedion would be inſurmountable; but if there is, it 
can never be of much importance to ſtop this up. The 
ſame clerk, whoſe conſcience would allow him to do 
this, might as well advance the money agreed upon at 
firſt, or, if that did not ſuit him, give an abſolute bond 
to pay the money at a future day. As the ſame crime 
might ſtill be committed, and with as much ſecrecy, 


what good end would it anſwer to prohibit ſuch bonds, 


which, as is allowed by all, may be made uſe of by a 
patron to puniſh negle& of duty or immoral conduct in 
the incumbent, and for other good purpoſes? 4 New 
Abr. , 4. | | 

3 is, that, when the patron takes 2 
general bond of reſignation, it is only a preſentation 
during pleaſure. Be it ſo, and ſuppoſe, which 1s the 
utmoſt that can be ſuppoſes, that it is not taken with a 
delign to awe the incumbent into great care in the dif 
charge of his duty, but to let ſome friend or relation af- 
terwards into the benefice. It by no means neceſſarily 
follows that the church, which is the grand thing to be 
guarded againſt, will therefore be filled with an unfit 
perſon, If the ſucceſſor, which may be the caſe, is better 
qualified for the office, the intereſt of religion will be ad- 
vanced by the exchange. If he be not ſo well qualified, 
it is a misfortune; but it is ſuch a one as, in the preſent 
eircumſtances of things, cannot be entirely prevented. 
While the right of patronage, or while human nature 
continues as it is, there will be miſtakes in judgment, 
and patrons will be induced by partiality to judge too 
well of the abilities of a relation or friend; but it makes 
no difference, - whether either of theſe happens when the 
benefice is at firſt void, or at any given time after; or if 
there be any, it is in favour of the practice, for the miſ- 
chief, for ſo long at leaſt as the firſt incumbent holds the 
living, is thereby poſtponed. 4 New Abr. 474- For 
more learning on this ſubject, ſee 19 / in Abr. & 4 New 
Abr. tit. Simony, and Black. Com. 1 J. 389, 393. 2 V. 
278. 4 Y. 62. | 3 

Simple-contraT, deb: by. Debts by femple- contract, 


are ſuch, where the contract upon which the obligation 


4 


* 


the buſineſs. Reg. Orig. 202. F. NV. B. 185. 


by deed or ſpecial inſtrument, but by mere oral evidence, 
the moſt ſimple of any; or by notes unſealed, which are 
capable of a more eaſy proof, and (therefore only) better, 

than s verbal promiſe. Black. Com. 2 V. 465. . 

Simple-larceny, The ſelonious taking and carrying 
away of the perſonal goods of another. See Black. Com. 
2 V. 230, Ce. where the ſabjea is fully, methodically, 
and learnedly treated: and fee alſo, Larceny. 

Simplex, $ignifies ſimple, or ſingle; as Charta fin- 
plex is a deed-poll or ſingle deed. 3 235 gif 
Simplex beneficium, A minor dignity in a cathedral 
or collegiate church, or any other eccleſiaſtical benefice 
oppoſed to a cure of ſouls; and which therefore is con- 
ſiſtent with any parochial cure, without coming under 
the name of pluralities. | 

Simplex Juſticiarius, This tile was anciently uſed 
for any puiſue judge, that was not chief in any court: 
and there is a writ in the Regi/er, beginning thus !—[ 
ws Mood, a fimple judge of the court of Common Pleas, 

c. 3 N 

Simul cum, Are words uſed in indictments, and de- 
clarations of treſpaſs agaioſt ſeveral perſons, where ſome 
of them are known, and others not known: As the 
plaintiff declares againſt H. B. the defendant fmul cum 
C. D. E. F. and divers others unknown, for that they 
committed ſuch a treſpaſs, Cc. 2 Lil. Abr. 469. If a 
writ is generally againſt two or more perſons, the plain - 
tiff may declare againſt one of them with a fmul 
cum; but if a man bring an original writ againſt one 
only, and declares with a mul cum, he abates his own 
writ. Comber. 260. ; 6 

Sine aſſenſu capitali, A writ that lies where a biſhop, 
dean, prebendary, or maſter of an hoſpital aliens the 
lands holden in right of his biſhoprick, deanry, houſe, 
&c. without the affent of the chapter or fraternity; in 
which caſe his ſucceſſor ſhall have this writ. F. V. B. 


195. And if a biſhop or prebendary be diſſeiſed, and af- 


terwards he releaſeth to the diſſeiſor; this is an alienation, 
upon which may be brought a writ De fine 77 5 capitali : 
But the ſucceſſor may enter upon the diſſeifor, if he doth 
not die ſeiſed, notwithſtanding the releaſe of his predecef- 
ſor; for, by the releaſe, no more paſſeth than he may 
rightfully releaſe. New Nat. Br. 432. A perſon may 
have this writ of lands upon demiles of ſeveral predeceſ- 


ſors, &. 


Dinezcure, Is where a rector of a pariſh hath a wicap 
under him endowed and charged with the eure; ſo that 
the redor-18 not obliged either to duty or reſidence; 
Degg Parf. Counc. 195. And when 'a church is fallen 
down, and the pariſh becomes deſtitute of pariſhioners, ie 
is ſaid to be a fine-cure. Wood's Inſt. 153, Sec Black, 
Com, 1 V. 386. | 1 — 

Sine Die, . e. Without day: before the a for turn. 
ing the law into Engliſh, when judgment was given againſt 
the plaintiff in an adtion, he was ſaid to be in mi/ericors 
dia pro falſo clamore ſuo; and for the defendant eat inde 
fine die, and the defendant was "diſcharged, c. 2 Lil. 
220. 41 a; _— ES 

" Single-bond, Simplex obligatio. A deed whereby the 
obligor obliges himſelf, his heirs, executors," and ad- 
miniſtrators, to pay a certain ſum of money to another at 
a day appointed. Black, Com. 2 V. 340, PT | 

Si non omnes, 1s a writ on aſſociation of juſtices, 
by which, if all in commiſſion cannot meet at the day af« 
ſigned, it is allowed that two or more of them may finiſh 
And af- 
ter the writ of aſſociation, it is uſual to make out a boic 
of Si non omnes, directed to the firſt juſtices, and alſo to 
thoſe who are ſo aſſociated to them, which, reciting the 
purport of the two former commiſſions, commands the 


Juſtices, that if all of them cannot conveniently be pre- 


ſent, ſuch a number of them may proceed, A. F. N. B. 
111. — 


Sinking Fund, Is a proviſion made by parliament, 
conſiſting of ſurpluſages of other funds, appropriated for 


paying the public debts of the nation: And many late 


Patutes have been made for applying the growing produce 


e 


| thereof; alſo money is often borrowed on the credit of 


raiſe 


the faking fund, uſually one million a year towards 
| | ing 
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* ing (applies {or public ſervice, - Ses the ſeyetal ftztutes | to make leather or parchment, We. 5 El. e. 22. % 
_ concerning :the-fyndsc + 105m rg 18420%t 106. hot wil | Exportation,of ſkins and leather Biel. 5 El. 38 
1 Tbis Goking fund 4s, e laſt reſort of the. nation; its /. Of ſhee -kins taweg permi ted, 8 EI. . 14. Noz 5 
1 only domeſlic reſource, on which muſt chiefly. depend all but artizans Bae ſhall drels' 6r export black cope, 
1 the hopes we can entertain of ever diſcharging or mode- { ſkins, 3 Jac. 1. c. 9g. Mer chants ſha not buy F094 
W rating our incumbrances. . And therefore the peugengep- ſkins or morkins in mall quantities, 3 Fac: i, . 
7 plication. of the large fums, now. ariſing. from this fund, | Dury on ſkins imported,,. 9 Ann, ITT 7. Pra 1010 . 
4 is a point of the utmoſt importance, and well worthy the | of two · thirds on exportation, 9 Ann. c. 1 177 39. Ad. 
| ſerious attention of parliamentz which was, thereby en- ditional duty, on {kins imported, 10 Arn. e. N 
=_ abled id the year 2765, to reduce above two millions | Drawback, on exporter's. Hath that hides ate maſked.” 
. ſterling of the public debt. Black. Cem. 1 V. 329, 330.10 flu. c. 26. ½ 5. See Lease. 
it ; : __ Whichiwrde,. BS I  Sbvvinage, Is uſed for the precincts of Calais. Stat. 
BY -. Dipeſſocna, Was what we now.call a hundred, Leg. | 27 H. 6. c. 2. ͤ he ts ROS We: 
bo Hen. 1. cp. OOo. J | Dlades, (Sax Sed] A long narrow piece or flip of 
4 Si recognoſcant, A writ that, according to the old | ground. Parocb. Antig. 466. 
1 books, lies for a creditor againſt his debtor, who before . Slander, Is the defaming of a man in his reputation. 
w the ſheriff in the county-court bath acknowledged: to owe | profeſſion or livelihood ; which. is actionable, Or, gc; 
3 his creditor ſuch. a ſum recived of him: The form of | Aion of the caſe for words, and Prohibition, and Black 
1 which writ is this: Rex vicecem. S. Salutem, Precip. | Com, 3 V 123. „ 
| tibi quod fi A. B. recognoſcat /e debere C. D. Duing; lib. | Dlaves, There are no faves in England; one may 
7 fine ulteriori dilatione tunc igſum diſtringas ad predie. debi- | be a willein here, but not a fawe,, 2 Salk. 666. 
1 Lain tidem C. fine dilationt, redaendum. Teſte, Fe. Old | There is not at this day any villenage by tenure, or 
4 Nat Br. 68. | + io groſs. See Ha:grave's argument on the caſe of 
* Site of a meſſuage or manor houſe, c. See Seite. | Somer/et, a negro. F YES | 
= Sithcundman, (Sax,) Such a man as bad the office As to ſlaverv, as. HBlachflone obſerves, it is now laid 
1 to lead the men of a ton or pariſh. Leg, Ine, cap. 56. | down, (Salk. 666.) that a ſlave or negro, the inſtant he 
= Dugaale; fays that in Warwickſhire the hundreds were | lands in Exg/and, becomes a freeman; that is, the law 
1 formerly called Sithęſoca, and that Sitb/ocundman and | will protect him in the enjoyment of his perſon and his 
= Szihcundman was the chief oificer within ſuch a diviſion, | property; yet, with regard to any right which the maſter 
= de. The high conſtable. of the hundred. Dagd. Antig. | may have acquired to the perpetual ſervice of John or 
1 þ P I | Thomas,. this will remain exactly in the ſame ſtate as be- 
„ Sitheſoca, A Saxon word for franchiſe or liberty, a | fore; for this is no more than the ſame ſtate of ſubjection 
1 eee f. ng wont goed for life, which every apprentice ſubmits to for the ſpace 
„ Six Clerks in Chancery, Theſe are officers in | of ſeven years, or ſometimes for a longer term. Black, 
# Chancery of ancient continuance, and they were hereto- | Com. 1 V. 424, 425. From this doctrine it evidently 
I . fore ſpiritual perſons, as may appear by the Stat. 24 & | follows, that the maſter may maintain an action againſt 
A 15 F. 8. They are principally concerned in matters of | any one, who, after notice, retains or harbours, or de- 
* equity; and tranſact and file all proceedings by bill and | tains from his maſter's ſervice, a negro, c. againſt the 
Bl 5 im and alſo iſſue ſome patents that paſs the great | will of the maſter ;. and this, whether the negro be or be 
5 eal, as pardons of. men for chancemedley, patents for | not- baptiſed, which does not in any manner alter the 
= ambaſſadors, ſheriffs patents, and ſome others: And all | caſe.—See Black. Com. 1 V. 423, 4. and Month, 
5 theſe. matters. are tranſacted by their under-clerks, | or | Spirit of Laws, L. xv. and of the ſlavery of negroes. 14, 
9 others by them appointed. They likewiſe ſign all office | cap. .. NT > Ap 
1 copies in order to be read in court, and alſo certificates, | Sledge. A ſledge or hurdle is generally allowed to 
= and attend upon the court in term, by two at a time, at | draw offenders guilty of high treaſon to the gallows, to 
1 We minfler, and there read the pleadings. | preſerve. them from the extreme torture of being dragged 
= The buſineſs of the office is done by their under-clerks, on the ground or pavement. _ 1 Hal, P. C. 82, 
ks each of which has a ſeat in the office, (in Chazcery-Lane) | Slippa, A ſtirrup; and there is 2 tenure of land by 
+] and whereof every fix clerk has a certain number, uſually | holding the King's flirrup, in Canbridgeſbire. Cart. 5 
43 about ten, beſides two waiting clerks in each. diviſion; | Hen. 5, _ wharf e F z 5 
IJ ell which are accountable to their reſpeRive fix clerks for | Slough⸗Silver, A rent, paid to the caſtle of Wigmore, 
#4 the buſineſs they tranſact. Harriſon's Chan. Pract. 1 V. in lieu of certain days work in harveſt, heretofore reſerved 
| $5,008: 2 8 i I. to the. Jord from his tenants. Pate 43 . 
= . - Dixhindi, Were ſervants of the ſame nature with rod. Dluice, .{ Exclu/a) Is a frame to keep or let water out 
= bnights, wiz. Bound to attend their lord wherever he | of a ground. By tat, 1 Geo. 2. e. 19. to deſtroy any 
5 went; but they wete accounted among the Engiiſh Saxons | fluice or lock 08 any navigable river, is made felony to 
= 28 freemen, becauſe they had lands in fee, ſubject only | be puniſhed with tranſportation for ſeven years. 
= to ſuch tenure. Leg. Ine, cap. 26, See Hindeni. © Smaka, A'ſmack, or ſmall light veſſel. Cowell. 
41 Dizel, Is where pieces of money are cut out from the | Smali Debts, Courts for. In London, and other trading 
= flat bars. of ſilver, after drawn throughamill,;into the | and - populous diſtricts, . courts are eſtabliſhed for re. 
. reſpective /izes or dimenſions of the money to be made; | covery,of ſmall debts in a ſummary way, called courts of 
„ the reſidue is called by this name, and is melted down | conſcience. See Courts, and Black, Com. 3 V. di. 47. 
ip! again, Lend © £f. 65 u. So 98 ige vir | ted the bie ee Ce ee 
. i .- Dkarkalla, Seems to be an engine for catching of | Smalt, (Ital. Smalro) Is that of which painters make | 
i fiſh :, It was eſpecially. given in charge by the joſtices, | their blue colouring ; mentioned in the Stat. 21 Jac. 1. | 
4 that all juries ſhould-inquire de his gui piſcantur cum kids | c. 3. 5 e t 
4d dellis & Skarkallis. 2 [nfl. 38. I | . Smoak-Farthings, The pentecoſtals or cuſtomary p 
[ f Sherda, A ſcar or wound. fi ofa extrabuntur a | oblations offered by the diſperſed inhabitants within 3 4 
i ; capie ſkerda magna levetur, & c. Bradt. lib. 3. | dioceſe, when they made their proceſſion to the ene 2 
|: - /Dkerries, (iſland or rock). Patent granted to HVilliam | cathedral church, came by degrees into a ſtanding anon p 
[FR French, Eq; for a light-houſe there, confirmed, 3 Geo. 2, | rent, called Smoak-farthings. 1 
| 6. .. 4 e  Dmoke-Dilver, Lande were bolden in ſome plac t 
B .: Dbjunexs. None ſhall retain, any ſervant, jaurpey- by the-payment of the ſum of 6 4. yearly to the mer 3 la 
: man, &c. to work in the trade of a ſtinner, unleſs he | called; Smole- Silver. Pat. 4 Ed. 6. : Sole fl vr = th 
ö | imſelf hath ſerred ſeven years as an apprentice' in the | fmife-penny are to be paid to the miniſters of die 07 
1 ne trade, on pain to forfeit double the value of his ware | riſhes,: as a modus in lieu of tithe-wopd : And — *- 
A wrought. Stat. 3 Jac. I. c. 9. | mancrs,. formerly eig to een houſes, tb — "th 
q | FER ins. None ſhall take the wool from. any ſheeps | fill paid as appendant to the ſaid manors, . ” So, 
15 Kin or lambſin, unleſs he meke leather o parchment of | Frier Pente by the name of Smole· money · T'wil ":yed ter 
4 3 Clic g. 424. % 1. None ſhall. bay ſkins bat | Vindisat. 77. The biſhop of Lincoln, amo 1444 © 2 
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cal his commiſion—— 14 /rvandam le Smoke-Farthings, 
_ Smugglers, Are thoſe perſons that conceal prohibited 
goods, and defraud the King of his cuſtoms on the /ea 
coaſts, by running of goods and merchandize, Stat. 8 
Geo. 1. c. 18. See Cuſtoms, and Black. Com, 1 V. 317. 
4372 155. 5 es 

- Dnottering-Dilver. There was a cuſtom in the vil- 
lage of Wylegh, that all the ſervile tenants thould pay for 
their tenements a ſmall duty called Snotterins Silver, to 
the abbot of Colchefter, Plicit. 18 Edw. 1. 

Sauff or Snuſh, Mixing and colouring it with cater, 
umber, or fuftick, yellow ebony, tobaccco duſt, ſand, c. 
| incurs, a penalty of 3 J. for every pound weight. Stat. 
1 Geo, 1. e. 46. The penalties of adulterating tobacco, 


extended to ſnuff, 5 Tio. 1. c. 11. A duty is granted 


of 2s. 64. a pound on ſnuff imported from the Spaniſþ 
Wiſt-Indies; and 5 s. for what is brought from Spain and 
Portugal, &c. except France, by the Stat. 12 Geo. 1, 
c. 26. | Fic | rats 
Soc, (Sax.) Signifies power, or liberty to miniſter 
juſtice and execute laws; alſo the circuit or territory 
wherein ſuch power 1s exerciſed: Whence our law Latin 
word e is uſed for a ſeigniory or lordſhip enfranchiſed 
by the King, with the liberty of holding or keeping a 
court of his /ockmen: And this kind of liberty continues 
in divers parts of England to this day, and is known by 
the names of /e and /aken. Bratt, lib. 3. Lamb,—Nal- 
lus ſockman habeat impune peccandi ; i. e. None hath li- 
berty of ſinning without puniſhment. Leg. H. 1. 
Socage, or Doccage, / Socagium, from the Fr. Soc, 
that is, womer, a coulter or plough-ſhare) Is a tenure of 


lands by or for certain inferior ſervices of huſbandry to be 


performed to the lord of the fee. 


Shene de verbor ſignif. ſays, Socage is a tenure of lands, 


when a man is enfeoffed freely, without any ſervice, ward, 
relief, or marriage, and pays to his Lord ſuch duty as 1s 
called petit ſerjeanty, Ic. Mt 
There is free ſocage, and baſe ſocage, otherwiſe called 
willenage. And, according to Brafon, Socagium libe- 


rum eft, ubi fit ſervitium in denariis Dominis capitalibus, & | 


nibil inde omnino datur ad ſcutum & ſervitium Regis. This 
free focage is alſo called common forage. Stat. 37 H. 8. 
c. 20. Other diviſions there are in our books, viz, Brag, 
lib. 2. cap. 8. num. 3, Old Nat. Brev. fol. 94. and 
others. | | | 

But by the ſtatute 12 Car. 2. cap. 24. all tenures ſhall 


be adjudged and taken to be turned into free and common 


ſocage. See Kennet's Gloſſary in Socage. 

This was a tenure of ſo large an extent, that Littleton 
tells us, all the lands in Exgland, which were not held 
in knights ſervice, were held in /ocage. So that it ſeems 
the land was divided between theſe two tenures, and as 
they were of different natures, ſo the deſcent of theſe 
lands was in a different manner; for the lands held in 
knights ſervice deſcended to the eldeſt ſon; but theſe held 
in willano Socagio, equally among all the ſons; yet if 
there was but one meffuage, the eldeſt ſon was to have it, 
. fo as the reſt had the value of that meſſuage to be divided 
between them. Bracton, lib. 2. cap. 35, 36. See Black, 
Com. 2 V. 79, 98. 4 Y. 412, 461. 

Socagers, Were thoſe tenants whoſe tenure was called 
Socage; otherwiſe ſtiled Sockmen. 3 ; 

Socmans, or Dokemans, (Socmanni )' Are ſuch 
tenants as hold their lands and tenements by Socage tenure, 
of which there are ſeveral kinds, wiz. Sokemans of frank 
tenure, Kitchin, fol. 81. Sokemans of baſe tenures, ibid. 
.and Sokemans of ancient demeſne, which laſt ſeem pro- 
perly to beſtiled Sockmans, Cowell. J : 

Docinen, The huſhandmen among our Saxon anceſ- 
tors were of two ſorts; one, that hired the Lord's out- 
land or tenementary land, like our farmers; the other, 
that tilled and manured his inland or demeans (yielding 
operam, not cenſum, work, not rent) and were thereupon 
called his Sockmen, or ploughmen. Spelman of Feud's, 


cap. 7, But after the conquett, the proper Sockmann!, or 


Sokemanni, often- mentioned in Dome/day, were thoſe 
_ "tenants who held by no ſervile tenure, but commonly paid 
their rent as a Sole or ſign of freedom to the Lord, tho 


| they were ſometimes obliged to cuſtom 


— 


| y 3 5 * — * ' 
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ſervice and honour of their Lord. Co. 
Docna, (Sax. Secne) A privilege, liberty, or franchiſe. 
Chart. Cant. Rip, nt 3 
Docome, Signifieth a cuſtom of grinding corn at the 
Lord's mill; and bond ſocome is where the tenants are 
bound to it. Blount. T ik e Fans 
Sodomp, The crime of, and how puniſhed, ſee Bag- 
gery, and Black. Com, 4 V. 2177. 
Dodo: and Man, Bihoprick ef. By ſtat. 12 Geo. 1. 


e. 28. authority was given to the treaſury to purchaſe the 


intereſt of the then proprietors of the % of Man, (Which 
was formerly a diſtin& juriſdiction) for the uſe of the 
crown which purchaſe.was at length completed in the 
year 1765, and confirmed by ſtatutes 5 Geo. 3. c. 26 & 
39. See the Statutes. The Bi Bepriek of Man or Sugar, 


or Sodor and Man, was formerly within the province of 


Canterbury, but annexed to that of 7ork, by Rat, 33 H. 8. 
Soke, Soc, Sok, Soca, Generally ſignify liberty 


or privilege of tenants excuſed from cuſtomary burdens 


and impoſitions. Sometimes Sosa, or ode, was the ter- 


ritory or precin in which the chief Lord did exereiſe 
his Sac, Sake, or Sata, his liberty of kee ping court, or 
holding trials within his own Soke or juriſdiction, Some- 
times it ſignified a payment or tent to the Lord for uſing 
his land with ſuch liberty and privilege, as made the 
tenant a Sorman or freeholder, upon no other conditions 
than a quit-rent. Cowell. 9255 ” OY 
Soke, Significat libertatem curiæ tenentium quam ſocam 


appellamus, Fleta, lib. 1. cap. 47. Stat, 32 Hen. 8. 


cap. 15. . | | | 
Sokemans, and Sozemanries. The former certain 
copyhold tenants fo called, the latter their tenures, Which 


Britton, c. 66, deſcribes to be lands and tenements, 


„ which are not held by knight-ſervice, nor by grand 
« ſerjeanty, nor by petit, but by fimple ſervices, bein 
« as it were lands enfranchiſed by the King or bis pre- 
« deceſſors from their antient demeſne.” And the ſame 
name is alſo given them in Fleta, lib. 1. c. 8. Vide Black. 
Com. 2 99, 100. And Socmans, So:men, Ke. 
Doke-reeve, The lord's rent-gatherer in the /e or 
ſohen. Fleta, W 6442 ee e HE} | 
Solarium, A /e//ar, upper room, or garret: Luan 
ſolarium wocar” a loft. Chart, Antig. ris 
Soldiers. The military ate of England includes the 
ſoldiery by land and ſea; and it is againſt our ancient law 
to keep up any army of /o/aters in the time of peace, In 
time of war particular orders are made for the order and 
diſcipline of officers and /o/aiers, which are to be con- 
ſulted upon all emergencies: and therefore we are not to 
expect many ſtanding and perpetual laws on that account. 
Wood's Intl. 45. The chief ſtatutes relating to the army, 
and their contents, are as follow, viz. By 18 H. 6. e. 19. 
Soldiers retained, departing from their colours, without 
licence, are guilty of felony. The 7 Hen. 7. cap. 1. and 
3 Hen. 8. cap. 5. enact, That if a captain ſhall not have 
the whole number of his /e/a/ers, or not pay them their 
due wages, within ſix days after he hath received it, he 
ſhall forfeit all his goods and chattels, and ſuffer impri- 


ſonment. By the 4 & 5 Ph. & M. c. 3. If any perſon 


being commanded to muſter, doth abſent himſelf (having 
no lawful excuſe) he ſhall ſuffer ten days impriſonment, 
or pay a fine of 40s. And if any one authoriſed to levy 
or muſter /oldiers, ſhall take any reward to diſcharge or 
ſpare any from the ſaid ſervice, he ſhall forfeit ten times 


as much as he ſhall rake, fc, The ſtatute 1 Fac. 1. 


cap. 4. ordains, That if any perſon go beyond ea, to 
ſerve any foreign prince, as a ſolaler, and he do not take 
the oath of allegiance before he goes, it is felony ; and if 
be is a gentleman or officer, that is going to ſefve' a 
foreign prince, he is to be bound with two ſureties not to 
be reconciled to the ſee of Rome, Cc. or it will be 
felony. + v | k 4 1 in 5 Fe 1 32 

By 31 Car. 2. cap. 1. no ſoldiers ſhall be quarterec on 
any perſons without their conſent; and inhabitahts of 
places may refuſe to quarter any /o/dier, notwithſtanding 
any order whatſoever. The 4 & 5 V. & M. &c. was 
made for puniſhing mutiny and defertion,” £7. ' And by 
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R 11 J. 3. Officers and ſoldjers may exerciſe trades. | legal capacities and advantages, particularly that of 
1, 4» 7+ 9 & 10, Cc. An. were made for puniſh- | petuity, which in their natural perſons they could . 
ing mutiny and deſertion of ſolliers, and falſe-muſters; | have had. In this ſenſe the King is a,/ole corporation, lo 
and for better payment of the army and quarters, Oc. | is a biſhop; ſo are ſome deans and prebendaties, diting 
Since which there have been a variety of acts to puniſh | from their ſeveral chapters: And ſo is every parſon and 
mutiny and deſertion, We. in general, all formed on the | vicar, See Corporations, and Black. Com. 17. 2 * 
fame plan. Vide the laſt. = Solet 4 Debet, Words inſerted in writs for recover 
The 3 Geo. 1. cap. 2. and 4 Geo. 1. cap. 4. ordain, of rights, fc. Vide Debet. | Gs 
That no foldier ſhall be taken out of the ſervice, by any | Sole Tenant, (/o/us tenen, Ts he that holds land b 
proceſs, except it be for ſome criminal matter or for a | his own right only, withont any other joined; and if? 
real debt amounting to 100. of which affidavit is to be | man and bis wife hold land for their lives, with remainder 
made; and if any /o/dier be otherwiſe arreſted, a juſtice | to their ſon for life; here the man dying, the lord hall 
of peace by warrant under his hand ſhall diſcharge him: | not have an heriot, becauſe he dies not /ole renanr Kitch 
Yet the plaintiff may file an appearance, in an action of | 134. 7 I 
debt upon notice thereof given, and proceed to judg- Solicitoz, (/olicitater) A perſon employed to folloy 
ment and execution, other than againſt the body of ſuch | and take care of ſuits depending in courts of law or ty; 
foldier. A ſerjeant in the guards cannot be arreſted un- and folicitors are within the late itatute to be ſworn and Ky 
der 10). Viſſ. par. 1. fol. 216. : mitted by the judges, like unto attornies, before they ſhalt 
A common ſoldier cannot be a vagrant within the ſtat. practice in our courts; and attornies may be admitted 
17 Geo, 2. Will. par. 1. fol. 331. /olicitors in the courts of equity, &c. Stat. 2 Gee. 2 
By the 5 Geo. 1. cap. 5. when an officer or /oldier is | cap. 23. | | Sy 
accuſed of a capital crime, the commanding officer, on There is alſo a /olicitor general to the King, who is ; 
application made to him, is to uſe his utmoſt endeavours | preat officer next the attorney general. See Attorney, and 
to deliver over the criminal to the civil magiſtrate, and | Black, Com. 3 V. 27. | PEE 
de is not to be tried by a court-martial in eight days; Solfdatum, Uſed in the neuter gender is taken for that 
within which time, application is to be made: but after abſolute right or property which a man hath in any thing 
that the criminal may be tried by a court-martial. Malmſb. li, — | ; 
Stat. 11 Geo. 2. c. 6. No juſtice of peace having a Solinus terræ. In communi terra Sandi Martini 
military office, ſhall be concerned in quartering of /o/diers | ſunt 400 acre & dim. que faciunt duos ſolinos & Jin. 
in the company, c. under his command: And viQual- | Dome/day, In which book, this word is only uſed in Kent, 
lers refuſing ſoldiers quartered, or conſtables receiving and no other county. Septem /olini terre ſunt 17 Caru- 
reward to excuſe them, are to forfeit not above 5 J. nor | catæ. 1 Inſt, fol. 15. According to this computation 
under 40s. 3 Geo. 2. cap. 2. By ſubſequent acts, no | /o/inus terre is about 160 acres, and 7 /olini are about 
juſtice, conſtable, &c. may direct more billets for quar- 1120 acres, which is leſs than 17 carucatæ, for at the 
tering /o/diers than there are effefive men: And if any | loweſt carucata terre is 100 acres, But Lord Coke was 
foldier be quartered on a private houſe, without the | of opinion, that it did not conſiſt of any certain number 
owner's confent, he may have his remedy at law; and | of acres, This word /olinus was probably from the Sax, 
officers or conftables that quarter wives, children, or l a plough, but what quantity of land this /olin, fil. 
maid ſervants of any officer or /o/dier in ſuch manner ; | /ing, or ſewoling did contain, is not ſo eaſily determined. 
the officer ſhall be caſhiered, and conſtable forfeit 207. It ſeems to haye been the ſame with a plough-land; ſo 
Likewiſe where perſons are grieved in billeting /olajers, | that in Dome/day, Se defendit pro uno ſolino, is, it is taxed 
| for one carucate or Ay Covell. 


by conſtables, they may complain to the juſtices of 
peace, who ſhall order fo many to be removed as they ſee Holler or Solar, (/elariam) A chamber or upper 
room. 1d. 5 


cauſe. Ty : . . 
Officers or /o/diers, if they deſtroy game on their | Solvendo eſſe, Is a term of art, ſignifying that a man 


marches, or poultry or fiſh, being convicted before a juſ- | hath wherewith to pay, or is a perſon /olverr. 
tice, are to forfeit 5/. an officer, and 20s, a /oldier. Solvere poenas, To pay the penalty; or undergo the 
puniſhment inflifted for offences. 3 Salt. 32. 


Ibid. When any perſon is inlifled a /o/ajer, he ſhall 
within four days be carried before the next juſtice of peace Solvit ad Diem, Is a plea in action of debt on a bond, 
or chief magiſtrate of a town, and declare that he did it | bill, c. that the money was paid at the day limited, 
voluntarily; upon which the juſlice is to certify it, and | Mad. Caf. 22. To a bond of thirty years ſtanding the 
give him the oath of fidelity, Sc. But if then he diſſents, defendant pleaded ſolvit ad diem, relying on the preſump- 
on returning the money received, and 205. for charges, | tion; the plaintiff proved payment of intereſt two years 
he ſhall be diſcharged: And military officers acting con- after the day; this falſiſies the plea ; the defendant ſhould 
trary to this act, to incur the like penalty as for making a | have pleaded upon the act for amendment of the law, 
that he paid the money after the day. 1 Strange 652. 
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ſalſe- muſter. 8 Geo. 2. c. 2. If a perſon abſconds, or 

refuſes to go before a juſtice, in order to declare his aſ- See Payment. | | 

ſent or didnt; he ſhall be deemed a lifted ier, and Solutione feodi milites Parliamenti, and Dolutione 
feodi Burgen. Parliamenti, Are writs whereby knights 


may be proceeded againſt as if he had taken the oath di- 
reed by the articles of war. Stat, 10 Geo. 2. And in | of the ſhire and burgeſſes may recover their allowance, if 
caſe any fubje& here or in Feland ſhall liſt or enter him- | it be denied. Stat. 35 H. g. c. 11. 
ſelf, or any one procure him, to go beyond the ſeas, with Domerſet-houſe, Aſſured to Queen Charlotte for life, 
an intent to be inliſted as a /o/aer, to ſerve any foreign | 2 Geo. 3. c. 1. | 8 
prince or ſtate, without leave of his Majeſty, he ſhall be Somerſetſhire, Its fiſhery how preſerved, 1 Tac. I. 
guilty of felony; but if ſuch perſon liſted, in fourteen c. 23. | Tt 5 
days after diſcover upon oath before any juſtice, c. the = Iſſault Demeſne, ls a juſtification in an action 
perſon by whom he was drawn in, fo as he may be ap - of aſſault and battery; becauſe the plaintiff made the firſt 
prehended and convicted, the party diſcovering is tobe | aſſault, and what the defendant did was in his own de- 
indemnified. 9 Geo. 2. c. 30, His Majeſty may form | fence. 2 Lil. Ar. 523. But ſon a ſſault cannot be pleaded 
articles of war, and conflitute courts-martial as well in | by a defendant for his outrageous battery. Ibid. See Black, 
Great Britain and Treland, as in the iſlands of Minorca, | Com. 3 V. 120, 306. 1 
Gibraltar, Ae. And if any officer or ſoldier deſerts his Doutage, Was a tax of forty ſhillings laid upon every 
Majeſty's ſervice beyond fea, and eſcape into this realm, | knight's fee, according to Stow, p. 284. | 
or Ireland, he ſhall be tried here, as if the offence had ape, A duty granted on it for thirty-two years, Oe, 
been committed within this realm. Stat, 11 Gee. 2. c. 2. | And /ope-maters are to give notice of the time of making 
and 15 Geo. 2. c. 4. See Court Martial, and Black. Com. | and working of /ope to exciſe officers, on pain of for 
1 V. 407- 4 F. 163. , ing 50 1. Stat. 10 An, c. 19. and 11 Geo. 1. .., 3% 
Dole Cozpozations. A corporation /o/e eonſiſts of one Sophia, (princeſs) Naturalized, 4 Aan. c. 1 & 4 
perſon only and his ſucceſſors, in ſome particular ſtation, | She was the youngeſt daughter of Elizabeth Queen 
who are incorporated by law, in order to give them ſome | of Bohemia, who was the daughter of Jane. the = 


—_ 


„„ cc... 


4 


e 


and (in the latter end of the reign of Villiam the Third) 
- the neareſt of the ancient blood royal, who was not inca- 
pacitated (to take the crown) by profeſſing the Popiſh re- 


igion. On her therefore, and the beirs of her body, 
being proteſtants, the remainder of the crown, expect - 
ant on the death of King Villiam and Queen Anne with- 
out iſſue, was ſettled by ſlatute 12 & 13 Mall. z. c. 2, 
See King. | | 133 

Sozcery, {/ortilegium) Wiicheraft or divination by 
lots; which was made felony by 1 Tac. 1. c. 12. See 
Witchcraft. By 9 Geo. 2. c. 5. No proſecution ſhall for 
the future be carried on againſt any perſon for conjura- 
tion, witchcraft, ſorcery, or inchantment, But the miſ- 
demeanor of perſons pretending to uſe witchcraft, tell 
' fortunes, or diſcover ſtolen goods by {kill in the occult 
ſciences, is ſtill deſervedly puniſhed with a year's impri- 
ſonment, and ſtanding four times in the pillory, Black, 
Com. 4 J. 61. | | | 

Soꝛzs, In ſums of money lent upon »/ury, the principal 
was anciently called rs, to diſtinguiſh it from the interef, 
Pryn's Collect. tom 2. p. 161. 3 

Dozs Accipiter, 1s a /or or /oar hawk: King Jobn 

ranted to Robert de Hoſe, land in-Berton of the honour of 
ee to be held by the ſervice of yielding the King 
yearly one foar-hawk, &c, Cartular. S. Edmund. MS, 

Sothail, or Dothale, Is conceived to be miſtaken for 
ſeotale. Bra, lib. 3. 

Sothſaga, or Sothlage, Is an old word which ſigni- 
fies hiſtory ; From the Sax. /oth, verum, and ſaga, tefti- 
monium ; for all hiſtories ſhould be true, or true ſayings ; 
from hence we derive our Engliſh word ſoothſayer. 
Cowell. $ 

Hoveraign, or Sovereign, Is a chief or ſupream per- 
ſon, one higheſt of all; as a King, &c. | 

Sovereign, A piece of gold coin current at 225. in 1 
H. 8. when, by indenture of the Mint, a pound weight of 
gold of the oldgſtandard was to be coined into twenty-four 
ſovereigns, In 34 H. 8. ſovereigns were coined at 20 5 
a- piece, and half /overeigns at 10s. But anno 4 Ed. 6. 
the ſovereign of gold paſſed for 24s. and in 6 Ed. 6. 
at 305. 

. Power, or Sovereignty, By this 1s 
truly meant, the power of making laws; for, wherever 
that power reſides, all others muſt conform to and be di- 
rected by it, whatever appearance the outward form and 
adminiſtration of the government may put on, For it is 
at any time in the option of the legiſlature to alter that 
form and adminiſtration by a new edict or rule, and to 

t the execution of the laws into whatever hands it 
pleaſes; And all the other powers of the ſtate muſt obey 
the legiflative power in the execution of their ſeveral 
functions, or elſe the conſtitution is at an end. Black. 
Com. 1 V. 49. In our conſtitution the law aſcribes to 
the King the attribute of ſovereignty, but that is to be 
underſtood in à qualified ſenſe, i. e. as ſupreme magi- 
Pirate, not as ſole legiſlator, as the legiſiative power is 
veſted in the King, Lords, and Commons, not 1n any one 
of the three eſtates alone. | 

DSoul-DSeot, A mortuary is ſo called in the laws of 
King Canute. c. 13. See Black. Com. 2 V. 425. and vide 
Mortuary. | 

Sound, Is a narrow ſea, as Mare Balticum, the Sound ; 
and to ſound is to make trial how many fathom a fea 1s 
wy Merch. Dic. OT 
out on. Any man may pull down wears, Oc. 
in the . Southampton, between Cal/zford and Red. 
bridge; and whoſoever levieth any other there, ſhall for- 
feit 100/. Stat. 11 H. 7. . 5. An add was made for 
confirming ſome part of the charter granted to the mayor, 
bailiffs and burgeſſes of Seuthampton, and for relief of the 
town, 4 Fac. 1. c. 10. 

South⸗Dea Annuities, See Sourh-Sea Company. 

South⸗Dea Bonds, Stealing them made felony, 2 
Gro: fo „ 2 

South-ſea Company, A company of merchants. trad- 
ing to the South-Sea. They were incorporated, on lend- 
ing the government ten millions of money, rowards pay- 
ing the debts of the army, &c. They may purchaſe lands 
not exceeding 1000 J. per annum; and beſides an intereſt 
for the money advanced the government, 8000 J. a year 
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5. And ſee 6 Geo, 2. c. 28. 9 Geo, 2. c. 34. 


1s to be paid them out of the funds, towards the manage · 
ment of this company ; the corporation ſhall have the 
ſole trade from the river Oroonoto on the eaſt-lide of Ame- 
rica to the ſouthermoſt part of Tirra del Fugs, and from 


thence through the South - Sea, &c. And the company to 
be owners of all iſlands, potts, &c. they can diſcover. 


Stat, 9 Ann. c. 21, See 1, 6, 7 and 9 Geo. 1. 6 Geo. 
2, Ce. See Stat. 24 Gro. 2. c. 11. for reducing the in- 
tereſt upon the capital ſtock of the Scuth· Sen company, 
from the time, and upon the terms therein mentioned, 
and for preventing of frauds committed by the officers 
and ſervants of the ſaid company; and 26 Geo. 2. c. 16. 
for reducing the number of directors of the ſaid company, 
and for regulating the election of the governors and di- 
rectors of the ſaid company. 5 ak, 

Eſtabliſhment of the South-Sea company and their 
fund, 9 Arn. c. 21. 3Geo.1.c. 9. Creation of the old 
South-Sea annuities, 9 Geo. 1. cap. 6. J. 3. Redemption 
of South-Sea annuities out of ſinking fund, 4 Geo 2. c. 
10 Geo. 
2. c. 19. /. 35, New South-Sza annuities created, 6 
Geo, 2. c. 28. Reſtrained from iſſuing bonds without a 
general court, 6 Geo, 2. c. 28. J. 26. 7 Geo. 2. c. 19. 


Fund for their annuity ſupplied, 2 Geo. 2. c. 3. /; 60. 


The company continued till the annuities thall be redeem- 
ed 24 Geo, 2. c. 2. J. 31. The company's annuity re- 
duced, 24 Geo, 2. c. 11. The firit and ſecond ſubſcribed 
South-Sea annuities to be conſolidated, 25 Geo, 2. c. 27. 
J. 26. See Black. Com. 1. 328. '. 
Southwark, King Edward zd by charter granted to 
the city of London the village of Southawark, paying 'at 
the Exchequer the farms thereof due : Alſo the manor and 
Borough were granted; except the capital meſſuage ealled 
Sourhwark-place, by chart. Ed. 6. The inhabitants of 
the Rews there, not to be returned on juries, 11 Her. 
6. c. 1. No market to be held in the high-ſtreet of 
Southwark, nor hackney coaches, &ec. to ply there. 28 
Geo. 2. e. 9. Inſtead thereof a market to be held in a 
place called the Triangle. 28 Geo. 2. c. 23. 30 Geo. 2. 
Co 31. ; . 'Y 


ſo called by the inhabitants of South Wales. | 

Sowne, From the Fr, Souvenue, i. e. remembred, is 
a word of ait uſed in the Exchequer, where eftreats that 
ſowne not, are thoſe that the ſheriff cannot levy, wiz. 
Such eſtreats and caſaulties as are not be remembered, and 
run not in demand; and eftreats that ſorne; are ſuth 
as he may gather and are leviable. Stat. 4 Hen. 5. 2.7. 
4 infl. 107. - | 

Spadatius, for Sparharius, Is a ord- bearer. Blount. 

Spatz Placitum, A court for the ſpeedy execution 
of juſtice on military delinquents. Brad, Appenu. Hf. 
Engl. 45 


Spatularia, Is numbered among the holy vellments, 


Se. in Mon. Ang. Tom. 3. p. 331. 

Spawn and Fry of Fiſh, See F;þ. a 

Speaker of the Parliament, The chief officer in that 
high and auguſt court, who is as it were the common 
mouth of the reſt : And as that Honourable Aſſembly con- 
taias two Houſes, the Lords and Commons; ſo there are 
two /praters, the one termed the Lord Speaker of the Houſe 
of Peers, and is moſt commonly the Lord Chancellor or 
Lord Keeper of the Great Seal of England; the other 
(being a member of that Houſe) is called The Speaker of 
the Houſe of Commons the duty of both conſiſts in manag- 
ing debates, putting queltions, and thereby collecting 
the ſenſe of the houſes, the paſſing of bills, ſeeing the orders 
of each Houſe obſerved, &c, Vide Parliament 

Speaking with pzoſecutoz, It is not uncommon when 
a perſon is convicted of a miſdemeanor, which principal- 
ly and more immediately affe&s ſome individual,” as a 
battery, impriſonment, or the like, for the court to per- 
mit the defendant to e ewvith the proſetuter, before 
any jadgment is pronounced; and, if the proſecurot de. 
clares himſelf ſatisfied, to inflit but a trivial puniſhment 
Black. Com: 4 V. 356, 7: tis afual; on ſatisfaction 
made to the proſecutor, for him to give the perſon con- 


victed, a releaſe, the execution of which being proved, is 


tantamount to the proſgcutor's acknowledgement of being 
ſatisfiedy | | 


Special 


Sowlegrove, Is an old name of the month of February, 
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Special matter in evidence, Is what comes not into 
the de but is ſpecially alledged and proved on 
the trial. . | | 935 
Specialty, /Specialitas) A bond, bill, or ſuch like 
_ inſtrument; a writing or deed, under the hand and ſeal of 
the parties. Lit. See Black. Com. 2 V. 465. 

Species. A relative term, expreſſing an idea which 
is compriſed under ſome general one, called a genus. The 
idea of a ſpecies is formed by adding a new idea to the 
gear. This ſuperadded idea is called the ſpecific differ- 
. ence. 

In law, when we treat of a&2on on the caſe, generally, 
we may call it the genus, as we may call an action of 
aſſump/it, of trover, &c. a ſhecies of that genus. 5 

Dpecific-legacies, A ſpecific legacy, is a legacy left, 
or a bequeſt of any particular thing, as a piece of plate, 
a watch, a horſe, Sc. aud cannct be taken by the de 
viſee without the conſent of the executor, Co. Lit. 111. 
Aleyn 39. Black. Com, 2 Y. 512. 

Dpecific relief in equity. The want of a more ſpeci- 
fic remedy than can be obtained in the courts of law, 


gives a concurrent jutiſdiction to a court of equity in a 


great variety of caſes. To inſtance in executery agree- 
ments, a court of equity will compel them to be carried 
imo Hrict execution, unleſs where it is improper, or im- 
poſſible, initead of giving damages for their non-perform- 
ance. 1 E. Caſ. Abr. 16. Black. Com. 3 V 438. 
Speleum, The cell of a monk, mentioned in Malnſb, 


«Yo | 

Dpices, For garbling ſpices 1 Jac. c. 19. Repealed, 
6 Ann. c. 16. | 
Duty on ſpices imported, 6 & 7 V. z. c. 7. made per- 
petual by 7 Aun. c. 7. and part of bank fund: And the 
| ſurplus part of the aggregate fund, 1 Geo. 1. c. 12. Li- 
cences to import ſpices ſhall ſpecify the quantity and place 
of landing, 6 Geo. 1. c. 21. J 45. Spices packed in 
ſmall parcels forfeited, 6 Geo. 1. cap. 21. / 47. Du- 
ties on ſpices aſcertained, 8 Geo. 1. c. 15 ſed. 17, 18. 
Licences to import ſpices ſhall be delivered up at entering 
the ſhip, 8 Geo. I. c. 18. J 21. See Cafioms, Fuads, 
Grocery i ares. 1 | 255 

Spigurnel, (Spigurnellus) Is the ſealer of the King's 
writs, from the Sax. Spicurran, to ſhut up or ineloſe: but 
the following original has been given of this word, that 
Galfridus Spigurnel being by King Hen. 3. appointed to 
be ſealer of his writs, was the firſt in that office; and 
therefore in after-times che perſons that enjoyed the office 
were called Spigurnels. Pat. 11. H. 3. 4 dw. 1. This 
office was allo known by the name of Spicurnatia or 
E/picurnantia; and Oliver de Standford held lands in 
Netlebed in Com. Oxon. per Serjeantiam Spicurnantie in 
Cancellaria Domini Regis. 27 Ed. 1. 

Spinacium, A ſort of vellel which we now call a pin- 
nace. Knight. Ann. 1338. | 

Spindulz, We:e thoſe three golden pins which were 
uſed about the archiepiſcopal pall; and from thence 
Spindulatus fignified to be adorned with the pall. Du 


Cange. | 
Spinſter, Is an addition in law proceedings uſually 
given to all unmarried women; and it is a good addition 
for the eſtate and degree of a woman. But it is ſaid a 
ntlewoman is to be named genero/a, and not fpinfter, 


or it will be ill, Dyer 46, 88. 2 Co. Ia. 668. but it is 


immaterial. | 54 

Spirits and ſtrong waters. See Brandy. 

Spiriting away men and childzen. This offence 
is commonly called K;4napping It is a very beinous crime, 
which the Common law of England hath puniſhed by 
five, impriſonment, and pillory. Raym. 474. 2 Show. 
221. Shin. 47. Comb. 10. By ſtatute 11 & 12 V. 3. 
6. 7. If any captain of a merchant veſſel, ſhall (during 
his being abroad) force any perſon on ſhore, or wilfully 
leave him behind, or refuſe to bring home all ſuch men 
as he carried out, if able and deſirous to return, he ſhall 
ſuffer three months impriſonment. 

Spiritual Cozpozations. - Spiritual or Ecclefraftical 
Corporations are where the members that compoſe it, are 
entirely ſpiritual perſons, ſuch as biſhops, &c. Black, 
Com. 1. 470. 1 


L 


| ing, or firing any Squibs, &e, is declared a common nu- 


* 


/ F : 


| Spiritual Courts, Have juriſdiQion in cauſes ma; 


montal, and for probate of wills of goods C 

adminiſtrations; 5 for tithes, 7 chere i ub in 
alſo in eaſes of defamation, as calling a woman as 
Se, except in London, where calling a woman who Wy 
actionable, whores being liable to be carted, by "a . 
tom of the city. Their juriſdictions are ſet forth 1 


Stat. Articuli Cleri, 9 E. 2. And in the Stat. de Circum 


ſpecte agatis, the 23 H. $. e. 9. Oe. See Courts Eecliſa. 


ical, and Black, Com. 3 V. 61. | 
Spiritualties of a Biſhop, Are thoſe profits which h 
receives as a biſhop, and not as a baron of parliame ; 
ſuch as the duties of his viſitation, preſtation-mone ih 
benefit growing from ordinations and inſtitutions of 75 


the income of his juriſdiction, c. Staungf p. C. 132 


The Archbiſhop of the Province is Guardian of Spiritual 
ties when a fee is vacant, and hath the juciſdition of 
courts, Wc, Vide Cuftos Spiritualitatis, and Black Co 
90. | 7; gee ww” 
Spiritualtp, As containing the Clergy. of England 
ſtatutes made for preſerving their privileges, &c. a 17 
4a 3. * 
SOSpittle⸗houſe, Is a corruption from Haſpital, and fo 
nifies the ſame thing ; or it may be taken from the Touts, 
Spital, and hoſpital or alms-houſe; It is mentioned in the 
15 Car. 2. c. g. 5 4, 
Spoliation, {/po/ratio.) A writ or ſuit for the fruits of 
a Charch, or the church itſelf, to be ſued in the Spiritual 
court, and not in the temporal, that lies for one incum. 
bent againſt another, where they both claim by one patron 
and the right of patronage doth not come in queſticn ; 
As if a parſon be created a Biſhop, and hath diſpenſaticn 
to hold his benefice, and afterwards the patron preſents 


another incumbent, who is inſtituted and induQted; now 


the biſhop may have a /poliation in the Spiritual court 
againſt'the new incumbent, becauſe they both claim by 
one patron, and the right of patronage doth not come in 
debate; and for that the other incumbent came to the 
poſſeſſion of the benefice, by the courſe of the Spiritual 
law, wiz, by inſtitution and induction; for otherwiſe, 
if he be not inſtituted and induQted, a /po/iation lies not 
againſt him, but writ of treſpaſs, or aſſiſe of Nowel 4% 
ſeiſin. F. N. B. 36, 37. So it is where a parion that 
hath a plurality accepts of another benefice, by reaſon 
whereof the patron preſents another clerk, who is inſti- 
tuted and inducted; in this caſe one of them may have 
ſpoliation againſt the other, and then ſhall come in 
queſtion, whether he hath a ſufficient plurality, or not: 
And it is the ſame of deprivation, &. Terms de Lg. 
See Black, Com. 3 V. qi. | | | 
Sponte oblata, A free gift or preſent to the King an- 
ciently ſo called, . | 
Spoztula, Signifies gifts and gratuities, forbidden to 
be received by the clergy. : And St. Cyprian calls thoſe 


clergymen Sportulantes Fratres, who, accepted ſuch gifts 


for maintepance. St. Cyp. Eri. 70, 717. 
Spouſals, The betrothing of a man or woman before 
full marriage. Lit. Did. See E/pouſals. | 
Spouſe⸗ bꝛeach, Is adultery oppoſed to ſimple fornica- 
tion : The Lady Katharine was accuſed to the King of in- 
continent living before her marriage, and of Spou/e- 
breach after the marriage. Fox Ad. Mon, Vol. 2. pag. 


40 
Spzinging uſes, or contingent uſes, They differ from 
an executory dewiſe; in that there muſt be a perſon ſeiſed 
to ſuch uſes at the time when the contingency happens, 
elſe they can never be executed by the ſtatute, See Black. 


Com. 2 V. 334. and Reſulting uſe, Wc, 
| Spullers of Parn, Are perſons that work at the Cpole 
or wheel; or triers of yarn to ſee that it be well ſpun, 


and fit for the loom. 1 Mar. c. 7. 

Spur-Royal, (Spurareum aureum) An ancient gold 
COIN — Pro hoc recognitione dedit Johan. H. nun Spu- 
rarium aureum, c. Parocb. Antiq. 321. . 

Squalley, Is a note of faultineſs in the making of 


cloth. 43 Eliz. c. 10. See Rowey. 


Squibs, The making, ſelling, or expoſing to ſale of 
$quibs, ſerpents, and other fire-works; or throwing, call» 


ance * 


©& Þ & -” 


t9 


the poſſeſſion of an inferior, he petitioned the Prince that 
it might be put into his hands ?cill the right was decided; 


1 


fance  Andſuch perſons who; make or ſell Squibs, ſhall 


ſorſeit 34 Alſp the perſons throwing them, or aſfiſting 


therein incur a forfeiture of 204%. leviable by à juſtice of 
ing paid, the offender; is to 


ace's warrant ; and not bei 


be ſent to the houſe of corre&tion. for any time not exceed- 


ing a month. Star. 9 & 10 M. 3. c. 7. If any perſons 
ſhall permit Sguibs to be caſt or. thrown from out of their 
houſes into the ſtreet, they ſhall forfeit 205. to be levied 
by diſtreſs. and ſale of goods, Se. 

Notwithſtanding the ſtatute, if any perſon receives an 
injury by throwing of Sguibs, the; perſon injured may 
maintain an action at law, for recovery of damages. 

Stabbing Of perſons is made felony without benefit 
of clergy, and puniſhed as murder, by far. 1 Zec. 1. 
cap. 8. See Homicide, Manſlaughter. And Black, Com. 
ho Stabilia, A writ called by that name, on acuſlom in 
Normandy, that where a man in power claimed lands in 


whereupon he had this writ, Breve de Stabilia: To this a 
charter of King Hen. 1. alludes in Pryz's Lib. Angl. tum. 
1. . 3304s = lg nn dg is y A 4 
Stabilitio venationis, The driving deer to a fand. 
Omnes burgenſes de B. debent invenire unum hominem ter per 
annum ad ſtabilamentum pro venatione capienda, c. Lib. 
niger Heref',, And, In venatione / quis ad Rabilitatem | 
nom wenit, i. e. He who doth not come to. the place 
where he ought to ſtand. Leg. H. 1. 6. 17. 
Stable-ſtand, ( $:abi/is flatio, wel flans in Habulo Is 
where a man is found at his Handing in the foreſt, with a 
eroſs or long bow bent, ready to ſhoot at any deer; or 
ſtanding cloſe by a tree, with greyhounds, in a leaſh, 
ready to flip: And. it is one of the four evidences or pre- 
ſumptions, whereby a perſon is convicted of intending io 
teal the King's deer in the foreſt: the other three are 
dog - ara, back-bear, and bloody · hand. Manwood, par. 2. 
ca . 18. 9040 ; than wy a | PEEL 
| Stack, A quantity of wood three feet long, as many 
feet broad, and twelve feet high, Merch. Diet. 
Stadium, Is accounted: a furlong of land; which is 
the eighth part of a mile. Dome/aay.: e 
Staff⸗herding, Is the following of cattle within a fo- 
reſt; And where perſons claim common in any foreſt, it 
muſt be inquired by the miniſters whether they uſe a- 
herding, for it is not allowable of common right; be- 
cauſe by that means the deer, which would otherwiſe come 
and feed. with the cattle, are frighted away, and the 
keeper or follower will drive the cattle into the beſt 
grounds, ſo that the deer ſhall only have their leavings: 
Therefore if any man who hath right of common, under 
colour thereof uſe fafeherding, it is a cauſe of ſeizing. 
his common till he pay a fine for the abuſe. 1 Jen. Rep. 
282, 54.” | 
Stage-Coaches, See Coaches. 
 Deage-plays, See Plays. And Black. Com. 4 -. 
168. 7 
Stagiarius, Signifies a reſident; as J. B. Canonicus & 
ſtogiarius Sandi Pauli, is a canon reſidentiary of St. 
Paul's church. Hi. Keel. S. Paul. But this diſtinction 
was made between re/identiarius, and flagiarius: Every 
canon inſtalled to the privileges and profits of reſidence, 
was re/identiarius ; and while he actually kept ſuch ſtated 
reſidence, he was flagiarius. Statut. Eccleſ. Paulin. MS. 
44. . Stagiaria, the reſidence to which he was obliged ; 
Stagiari, to keep reſidence. Hence an old Hager. 
Dtagnes, (Stagna) Are pools. of ſtanding water, 5 
Eliz. e. 21, A pool conſiſts of water and land; and 
therefore, by the name of Stagnum, the water and land 
ſhall paſs alſo. I/t. 5. To 
Stake dziven thzough the Body, This is part of the 
puniſhment of Suicide. See Self murder. : 
Dtal-boat, Is a kind of fiſhing boat, mentioned in the 
27 Blix. e. 1. | 
Stalking, The going gently ſtep by ſtep, to take 
game; none-thall /ia/b-with buſn or beaſt to any deer, ex- 
cept in his own foreſt or park, under the penalty of 10 /. 
Stat, 19 H. 7. C. II. | ; 


e, {Stallogium, from. the Sax. /tal., i. e, ſtab 
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| nifies præfechu⸗ Stabult; 


now call maſter of the horſe; 
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writings, Or prog 
in the lay, are jogrolled 6r writted z which, Aries ale ds 
follow, wiz. For all lecters patent, grants of offices; 15. 
ſentations, diſpenſations,. admittances of fellows of the 
college of ph BER and of attorbies, pardons of Erimed, 
Sc. 40 5. e int | en 
for Jevying kiges, habeas corput's, 1. « 
0 ieee of marriage, probaies of wills, We, 'Fh, 
Warrants under the ſign manua), commiſſions our of 
clehatical cquris, judgments, oe, 24, , ker; 
miſions inte any company, bills, anſwers, Se, 1 Chu 
cery 1.5, All parchment and paper, upon hich komm 
deeds, bonds, Wiits, c. are Written, 64. And for ever: 
ſheer of any F ales, or pleading, &c. 1d. Stat. 
M. c. 21. And by g& 10 V. 3. and 12 
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led, writs of covena 
ts: Beese n Cb 
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| Theſe duties are doubled, and trebled : The comme 
amp is treble” ſixpenny, Cc. ©, Commiſſioners . 

pointed by virtue of theſe acts, to provide, fa 
or marks; and inferior officers for the Far d 
parchment and paper, and for levying and colleckit 
the duties; if any commiſſioner. or officer, ſhall fix 
the mark or lan * parchment or paper before the düt 
thereon js paid or ſecured, he thall forfeit 1607 An 
f perſons ingroſſing or writing upon any paper, Je. an 
thing for which the ſame is charged with the duty, befor 
it mall be Hamped, or writing upon any paper or parch- 
ment maiked or /amped, for any lower duty than that 
which is required, thall incur a forfeiture of 51. and no 
deed or writing ſhall be good in law till the 51. is paid, 
and the ſame is /amped. Vide Printing. Ses 30 Geo. 2. 
c. 19. and 32 Geo. 2. c. 35. And Black. Com. 1 V. 524. 
And ſee the Table io the Statutes, tit, Stamps. „ 
Stamps, forging of, Is, in many inſtances, felony 
without bevehit of clergy. See the ſeveral Stamp Adi. 
Stand, Is a weight from two hundred and a half to 
three hundred of pitch. Merch. Die. 
Standard, (From the Fr. Efandart, Ec. ſgnum, ver- 


illum) In the general ſignification, is an Enfign in War. 


And it is uſed for the Handing meaſure of the King, to the 
ſcantling whereof all the meaſures in the land are or ought 
to be framed, by the cleiks of markets, aulnagets, or 
other officers, according to Magna. Charta and divers 
other ſtatutes: And it is not without good reaſon called a 
ſtandard, becauſe it ſtandeth conſtant and immoveable, 
having all meaſures coming towards it for. their con- 
formity; even ſoldiers in the field have their /iandard or 
colours, for their direction in their march, Ec. to repair 
to. Britton, c. 30. There is a /tandard of mone „ di- 
recting what quantity of ſine ſilver and gold, and how 
much allay, are to be contained in coin of old ſterling, 
&c. And /tandard of Plate, and filver manufactures, 
Stat. 6 Geo. 1. c. 11. See Allay. „„ 


* 


dum Londini de hujuſmodi menſuris diligenter Mari & pro- 
bari, ac alias menſuras per dictum ſtandardum Heri ad a. 
gulos comitatus regni, Sc. Clauſ, 14 Edw. 2. | 
Standardus, True. ſtandard, or legal weight or mea- 
ſure, Cartular d. Edmund. MS. 268. r 
Standel, A young ſlore oa-zree, which in time mg 
make timber; and twelve ſuch young trees are to be left 
ſtanding in every: acre of wood, at the felling thereof, 
tat. 35 H. 8. c. 17. And See 13 Flix. c. 25. Aid. 18. 
Standing: arm, Not to be kept in time of peace, with- 
out conſent of pathiament, 1 V. & M. Jeff. 2. c. z, 
+ Stanes. For maintaivjng, the bridge of. Stages, and 
Egham cauleway, a certain toll id appointed by an old 


talkers, Certain fiſhiog-nets, by the ſtatute 13 K. 
26 Co n . | 


ſtatute, 1 H, 8. c. 9. There is a turnpike now erect 
ö 9 
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atlarius, Is mentioned in our hiſtorians, and fig- 


it as the ſame officer . * 5 
N aach <4 


Standardum Londini. Vb, mandamus quod ſtandar- 
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 tiofs this bridge: and tolls are taken for all coathes, 
"Tarts, horſes, cattle, Wc, going over, and lighters or 
"veſſels paſſing under the ſaid bridge; but the inhabitants 
of Sranes are free for their horſes, Cc. Stat, 13 Geo. 2. 


bps Se 
„ Dtanlaw, A word _anciently uſed for a ſtony hill. 
—_——— e e eee 
ftannaries, (Stanzaria, from the Lat. fannum, i. e. 
"Are the mines and works where in metal is got and 


'tin 
Purified; as in Cornwall and Devonſbire, e. Camden 


Frits 199. The tinners are called Stamary-men ; wh 0 
Had great liberties * by King Fate. 1. before 


they were abridged by the t. 50 Edi. 3. by which ſta- 


tate the privileges of the tinners are limited and expound- 


ed; and the juriſdiction of the Stamaty coufts is ſettled 
"by the 16 & 17 Car. 1. 4. 15. All labourers in and 
5 55 the Stannaries, are to have the privilege of the 
' Stannary court while. they work there ; and may not be 
impleaded in any other court, for any cauſe ariſing with - 
in the Stannaries; except for pleas of land, life or biem- 
ber: The juriſdiction of this court is guided by ſpecial 


laws and cuſtoms, and by preſcriptions; and no writ of 


error liech upon a judgment in the Srannary court, but it 
Mall be reverſed, where wrong, by appeal to the ſteward 
of the court where the matter lieth ; or from the ſteward 
40 the deputy-warden of the Szarnaries ; from the, under- 
"warden to the lord- warden of the Srarneries; and from 
him to the King's privy-council. 4 In/t, 230, 232+ 
Plowd. 327. 12 Rep. 9. 1 Roll. Abr. 745 

Trauftery actions between tinner and tinner, Ce. 
chougb not concerning the Stannaries, ot ariſing there- 
In, if the defendant be found within the Sanzarits, may 


£ 
- 


one party alone is a tinner, ſuch tranſitory actions which 
concern not the Stannaries, nor ariſe therein, cannot be 
brought in the Stannary-courts. 4 Inſt 231. Labourers 
in the Stannaries may recover their wages before juſtices 
of peace. 27 Geo. 2. c. 6. See Black. Com. 3 J. 80. 
Stannarius, A pewterer or dealer in tin; of or belong- 
ing to tin. Lit. Dic. | he 
\ Staple, (Stapulum) Comes from the Fr. e/tape, i. e. 
forum winarium, a market or ſtaple for wines, which ate 
the principal commodity of France; or rather from the 
Germ. /tapulen, which ſignifieth to gather, or heap any 
thing together: In an old French book it is written 2 
Calais Eſtape de la Laine, Ic. i. e. The ſtaple for wool : 
And with us, it hath been a public mart appointed by law 
to be kept at the following places, viz. Weſtminſter, York, 
Lincoln, Newcaſtle, Norwich, Canterbury, Cbichęſier, Win- 
cbeſier, Exeter and Briſtol, Fc. A Staple court was held 
at the Yoo! Staple in Weſimin/ier, the bounds whereof be- 
gan at Temple-Bar and reached to Tathill; in other cities 
"and towns, the bounds are within the walls; and where 
there are no walls, they extend through all the towns; and 
the court of the mayor of the Staple is governed by the 


law merchant in a ſummary way, which is the Law of 


"the Staple. 4 Inji. 235. See ſtat. 27 Ed. 3. /t. 2. The 
Staple goods of England are wool, woolfels, leather, lead, 
tin, cloth, butter, cheeſe, &c. as appears by the ſlatute 
14 K. 2, c. 1. Though ſome allow only the five firſt; 

and yet of late Staple goods are generally underſtood to be 

ſuch as are vendible, of any kind, and not ſubject to periſh. 
Vide Starate Staple, And Black. Com. 1 V. 314. 
Star, (Starrum, a contraction from the Hebr. þetar, 


a deed or contract) All the deeds, obligations, &c. of the | 


"Jews, were anciently called /ars, and written for the moſt 

t in Hebrew alone, or in Hebrew and Latin ; one of 
which yet remains in the treaſury of the Exchequer, 'writ- 
ten in Hebrew, without points, the ſubſtance whereof is 
expreſſed in Latin juſt under it, like an Eng i condition 
under a Latin obligation : This bears date 1n the reign of 
King John; and many /tars, as wellof grant and releaſe, 


* as obligatory, and by way of mortgage, are pleaded and 


Tecited at large in the plea-rolls. Paſch. 9 Edu. 1. See 
* Black. Com. 2 V. 343. 4. 262 | 
Star and Bent, Penalty on cutting far and bent on 
ſand-bills. 15 Geo. 2. c. 33. ect. 6. | 0 
SOStar⸗ Chamber, (Camera ſtallata, otherwiſe called 
Chamber des ęſteyllus, Was a chamber at Veſiminſter ſo 


"called {as Sir Thomas Smith, de Rep. Anglor, lib. 2. c. 4. | 


de brought into theſe courts, or at Common law); but if 


conjedures,) becauſe at firſt the cieling thereof wa. ca. - 
ed with images of gilded Stars. © peu — yg-oopy 
cap. 1. it is written the flarred chamber. Henry — 
venth, and Hemy the Eighth, ordained: by the far 8 
vie, 3 Hen. 7. cap. 1. and 21 Hen. 8. cap. 2. Tat — 


Chancellor, aſſiſted by others there named, ſhould have 


power to puniſh vont, riots, forgeries, maintemance, ... 
bracerits, perjuries, and re ox, pp ns —_ * 
not ſufficiently provided for by the Common lat and * 
which the inferior jadges were not ſo proper to give . 
rection: And becauſe that place was before ſet Toba 


the like ſervice, it 'was ſtill uſed accordingly. Touch. . 


ing the officers belonging to this court, ſee Cami. 5. 112 
F „ee , A 5 1; 4 8 5 


1 | 
Bot bf the ſtatute 16 Car. f. c. 10. This court, com. 
monly called the Star-chamber, and all juriſdidtion 
power, and authority thereto belonging, are aboliſhed. 
Convell, | 4 1 | BL "CTR. 
 Molley and Blackſtone ſeem to think it was called the Star. 
chamber, becauſe the 'recognizances which the Few 
formerly entered into, to the crown, and which were 
called Stars, were kept in that chamber. See Black. Com 
1 230. 4 263, 422, 426, 430. W 
Starch and Starch Powder, By a late act Garch. 
makers are to make uſe of ſquare or oblong boxes only 
for boxing and draining green ſtarch, before it is dried 
in the ſtove, under. the penalty of 10 J. and ſhall give 
notice to the officers for the duties, when they box and 


| dry their farch ; and not remove the /tarch made before 


it is weighed, and an account taken thereof, on pain of 
forfeiting 50 1. Officers may ſearch for /tarch concealed, 


| by virtue of a juſtice's warrant, and ſeize the fame, Oc. 
A penalty is likewiſe in fſicted on makers of hair- powder, 


- 


perfumers, peruke-makers, barbers, &c. mixing any 
powder of alabaſter, chalk, lime, c. with farch powder, 
or making hair-powder of any other materials than pow- 
der of arch. And makers of powder for hair, are to 
make entries of their workhouſes at the office of Exciſe; 


| and any officer may enter warehouſes and ſhops, and ex- 


amine the powder, which being mixed ſhall be forfeited, 
and the ſum of 201. Stat. 4 Geo. 2. c. 144. 
Stated damages. A court of equity cannot, any more 
than a court of law, relieve againſt a penalty, in the na- 
ture of /tated damages; as arent of 5 J an acre for plough- 
ing up ancient meadow: Nor againſt a lapſe of time, 
where the time is material to the contract; as in covenants 
for renewal of leaſes. Both courts will equitably 2. 
ſtrue, but neither pretends to controul or change, a lawful 
9 or engagement, 2 Aid. 239. Black. Con. 3 
4355 . . 
Staticks, { Statice, ſcientia ponderum) Knowledge of 


weights and meaſures ; or the art of balancing or weigh- 


ing in ſcales. Merch. Di. 


Stationarius, (From $:atio, reſidence) Is the ſame 


with Stagiarius. Or, a canon reſidentiary in a catbedral 
church, See Stagiarius. WE. N 
Statuarium, A tomb adorned with ſtatutes.— 44 jus 
Jacro corpore terre illic inter multa alia Romana ſtatuaria 
commendato, &c. Ingulph. 8 53. p | 
Status de Manerio, The ſtate of a manor: All the 
tenants within the manor met in the court of their lord, 
to do their cuſtomary ſuit, and enjoy their right and uſa- 
ges; which was termed omni, ſtatus de manerio. Paroch. 
Antig. 456. | Ro 
Dtatute, {$:atutum) Has divers fignifications : Fir/t, 
It ſignifies an act of parliament made by the King, Lords 
and Commons; and Secondly, it is a ſhort writing called a 
Statute Merchant, or Stature Staple, which are in the nature 
of bonds, &fc, and called Starutes, as they are made ac- 
cording to the form expreſly provided in certain ſtatutts. 
5 H. 4. e. 12. ; | 
To /iatutes enacted in parliament, there muſt be the al- 
ſent of the King, Lords, and Commons, without which 
there can be no good act of parliament ; but there ar 
many acts in force, though theſe three aſſents are not 
mentioned therein, as Dominus Rex ſtatuit in parikiament, 
and Dominus Rex in parliamento ſuo ſtatuta edit, and de 15 
muni concilio ſtatuit, c. Plowd. 79. 2 Bulſt 186. And Sir 
Edw. Coke ſays, that ſeveral ſtatutes are penned like charters 


4 te ff fol 
in the King's name only; though they were made by _ 
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* 
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authority. 4 ll. 26. | Before the invention of polac- | 


ſtatutes were proclaimed by the ſheriff -in 
every county, by virtue of the King's writ. 2 af. 526, 


4 


PPP 
they are called general from the genus, and ſpecial from 


the /decierz as for inſtanee: the whole body of the ſpi- 


ritualty is the genus, but a biſhop, dean, and chapter, 
c. is the ſpecies: Therefore fatutes which concern all 
the clergy, are general laws; but thoſe which concern 


biſhops only are ſpecial. 4 Rep. 76. The fatute 21 


H. 8. c. 13. which makes the acceptance of a ſecond 


living by clergymen, an avoidance of the firſt; is a gene- 
ral law, becauſe it concerns all ſpiritual perſons. 


All Farutes concerning myſteries and trades in general, 


are general or public acts; though an act which relates 
to one particular trade is a private fatute. Dyer 75. A 
flatute which concerns the King is a public ad; and yet 


the fat. 23 Hen. 8. concerning ſheriffs, Ic. is a private 


act. Plowd, 38. Dyer 119. It is a rule in law, that 
the courts at Weftlminfer ought to take notice of a general 
fatute, without pleading it: but they are not bound to 
take notice of particular or private farutes. unlels they are 
. pleaded. 1 Ia. 98. 0 | 
Statutes againſt the power. of ſubſequent parliaments 
are not binding; notwithſtanding the fature 42 Ed. 3. 
c. 3. declares that any flatute made againſt Magna Charta 
ſhall be void: And this is evident, ſeeing many parts: of 


Magna Charta have been repealed and altered by ſubſe- 


quent acts. Read. on Stat. Fol. 4. p. 340. And the 
law has been miſtaken in this point; for the flatute, 
which intervene between the 9 Her. 3. and 42 E. z. ere 
not repealed, though they vary from, and are contrary 
to Magna Cbarta. Jenk. Cent. 2. Statutes continue in 
force although the records of them are deſtroyed, by the 
injury of time, c. But if a fatute is againſt reaſon, or 
impoſſible to be performed, it is void. 4 Rep. 76. 2 
Inf. 587. 4 ; "Be 

Old fatures muſt give place to new, where they are 
contrary; but when there is a ſeeming variance between 
two fatutes, and no clauſe of 20 obfante in the latter, 
ſach conſtruction ſhall be made that both may ſtand. ' 11 


| Rep. 56. Dyer 347. By repealing of a repealing fa- 


zute, the firſt fatute is revived: And where one ſtatute 
is repealed. by another, the acts done in the mean time 
are valid. 4 Vol. Read. Stat. Jenk. Cent. 233. 

Statutes conſiſt of two parts, the words, and the ſenſe; 
and it is the office of an expoſitor, to put ſuch a ſenſe 
upon the words of the ſtatute, as is agreeable to equity 
and right reaſon: Equity muſt neceſſarily take place in 
the expoſition of ſtatutes; but explanatory ads are to be 
conſtrued according to the words, and not by any man- 
ner of intendment; for it is incongruous for an explana- 
tion to be explained. Plowd. 363, 465. Cro. Car. 23. 

The preamble of a ſtatute, which is the beginning 
thereof, going before, is, as it were, a key to the know- 
ledge of it, and to open the intent of the makers of the 
act; it ſhall be deemed true, and therefore good argu- 
ments may be drawn from the ſame. 1 If. 11. It is the 
moſt natural and genuine expoſition of a ſtatute, to con- 
ſtrue one part by another part of the ſame ſtatute, for that 
beſt expreſſes the meaning of the makers: The words of 
an act of parliament are to be taken in a lawful and 
rightful ſenſe, and the conſtruction of ſtatutes in general 
muſt be made in ſuppreſſion of the miſchief, and for the ad- 
vancement of ,the remedy, intended by the ſtatute ; but ſo 
that no innocent perſon by a literal conſtruction ſhall re- 
ceive any damage. 1 f. 24, 381. 

The beſt way to expound a ſtatute, is to conſider what 
anſwer the law-givers would probably have given to the 
2 if propoſed to them. Plowd. 465. 3 Neff. 
Abr. 245. | | 

In the uſoal expoſition of ſtatutes, theſe things are to 
be obſerved, wiz. 1. What was the Common law before 
the making of the ſtatute? 2. The miſchief and defect 
which the Common law did not provide againſt. 3 
What remedy the ſtatute hath appointed to cure this 
miſchief. 4. The true reaſon of the remedy. 3 Rep. 5. 

Where a ſtatute gives a remedy for any thing, it ſhall 


be preſuz2d there was no remedy before at Common law: 


| 
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And the rules * parliament, -are- 1 "9 | 


from the ric rules of the Common la]; Thoagh, in the 
con ſtruction of a ſtatute, the: reaſan of the Common law 
gives great ligbt. Ram. 191, 355. 2 Jaffe) 301. 0 H 


an act of parliament is dubious, long uſage may be good 
to expound ĩt by; and the meaning of things ſpoken and 
written, muſt be as hath been conſtantly received but 
where uſage is againſt the obvious meaning of à ſtatute, 


by the vulgar and common acceptation of words, then it 


is rather an oppreſſion than an expoſition of the ſtatute. 
Hang. 169, „„ 0 Wok 35 | TEN 20 20J HOW 

A ſtatute which alters the Common law, ſhall not he 
ſtrained beyond the words, except in caſes of public ati- 
lity, when the end and defigniof the act appears to be 
larger than the words themſelves. Ibid. 179. Relative 
words in any ſtatute, may make a thing paſs as well as 
if particularly expreſſed: And caſes of the ſame nature 
ſhall be within the ſame remedy. Raym. 54 mig 

Such fatutes'as are beneficial to the people, ſhall be 
expounded largely, and not with reſtriction. She 302. 
The expoſition of fatutes concerning the eccleſiaſtical 
courts, belongs to the common law courts: And a fa- 
tute made in imitation of the common law, is to be ex- 


pounded by it. Hob. 83; 97. An affirmative act, does 


not repeal a precedent affirmative atute. The affirma- 
tive words of fatutes do not chavge the common law, 
without negative words added therein And the furute 
of wills, being in the affirmative, «doth not take away 
the cuſtom to deviſe land in places where it is. Jen. 
Cent, 212. Dyer 155. 1 If. 141; If a faule be 


made only in affirmance of the ancient common law, and 


doth not enact any thing new, but what was before pro- 
vided for; it is nevertheleſs a fatute, and may be plead- 
ed: But the defendant hath a plea at common law. /Style's 


| Reg. 301. An act of parliament in affirmance of the 


common law, extends to all times after, 'though it men- 
tions only to give remedy for the preſent; and where a 
thing is granted by /atute, all neceſſary incidents are 
granted with it. 1 fl. 235. : W 

Wherever a flalute gives or provides a thing, the com- 
mon law ſupplies all manner of requiſites. Hard. 62. 


Every ffatute made againſt an injury, gives a remedy; by 


action, expreſly or implicitly. 2 If. 55, 74. And be- 
ſides an action upon the Aatute, as the ſubjects private 
remedy ; the offender may be puniſhed for contempt at 
the King's ſuit, by fine, &c, 
Things for neceſſity ſake, or to prevent failure of juſtice, 
are excepted out of fatures. ' Ibid. 118. Wen 
Statutes made for the public good are to be expounded, 
ſo as to attain their end. 1 Strange 253, 258. Keble's 
Statutes and Raſfal's differed, and they who were for ad- 
hering to Keble proved they had examined him with the 
parliament roll. The chief juſtice ruled, it was enough, 
and Keble was read, 1 Strange 446. Where an at of 
parliament only gives a remedy to the party grieved, it 
ſhall not be conſidered as a penal ſtatute. Wilſon, par. 1, 
fol. 412, How fatuies are to be recited, and indict- 
ments drawn on them, ſee [ndi/#ment. And 4 New Abr. 
& 19 Yin, Abr. tit. Statuies, Alſo vide Black. Com. 
i F. $5. | | 
Statute of Agreement between the King, Lozds, 
and Commons in parliament, 51 H. 3. Statutes of 
Limitation of actions, and of Jeofails, c. Vide the 

Heads. F | ; 
Dtatute Merchant, A Statute Merchant is a bond of 
record, acknowledged before the Clerk of the Statutes 
Merchant, and lord mayor of the city of London, or two 
merchants aſſigned for that purpoſe; and before the 
mayors of other cities and towns, or the bailiff of any 
borough, c. ſealed with the ſeal of the debtor and the 
king, upon condition that, if the obligor pays not the 
debt at the day, execution may be awarded againſt his 
body, lands, and goods, and the obligee ſhall hold the 
lands to him, his heirs and aſſigns, till the debt is levied. 
Terms de Ley. The Statute of Aden Burnel, 11 Ed. 1. And 
Stat. de Mercatoribus, 13, Ed. 1. flat. 3. enact that the 
merchant ſhall cauſe his debtor to appear before the Mayor 
of the city of London, or other city or town, and there 
acknowledge the debt, fc. by recogni/ance, which is to 
be inrolled, the roll whereof muſt be double, one part to 
| remain 


2 Co. Ini. 131, 166. 
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pPriſon till he agree the debt; and within a quarter/of a 


remain in priſon; but when the debt is ſatisſied, the 
body of the debtor is to be delivered, together Wich his 


debtor: the debtor or his ſuteties dying, the merchant | 


— - . baba F 7 Ern . . "4 Ty wa. hoe. _ ö 0 «711, need 1 5 * e - J 7 
1 r N N 5 rr gs weefings te Rs bn ies fa Web yt 0+ He Abe nes, 3 ha Yes 19S ano try 1 nt eget was dots nate n 7 2 . * — — x» $rongen 
wok, ee. _— I HA? 2 N a 8 1 . £ K : s 7 4 * 2 n n — 3 N 
c F ĩ˙²˙U—iw 4 1 e 4 4 1 ? Rs reps 5 
, * 4 7 x 8 8 ö * — * 3 * bp ar tht ono oth p * 4 - 


* " 2 3 ” >» S' 2 x S ds" 4-45 —＋ 
„rn * =S n 


mug 2 8 "Ao ON ——— #l > W 34 awed ond te 
ä 2 4 : SO EE PIES en RR IR TIE ed 2 * 
A e 1 Sh, Sec et eld; ets oy” 8 A £ a My; 
as +4 Aer 2 — n ö 8 
# 


r Peep 


Fleta, is as follows, wiz. 


ner, that he cannot affix it to any obligation without 


If the debt be not paid, at the day upon the merchant's 
account, the mayor is to-cauſe che debtor tobe jmpri- 
ſoned, if to be found, and in priſon ito remain until he 
bath agreed the debt; and if the debtor cannot be found, 
the mayor ſhall ſend the recogniſance into the Chantery, 
from whence a writ ſhall iſſue to the ſheriff oft the county. 
where the debtor is, to arreſt his body, and. keep. him in 


— 


year, his lands and goods ſhall be delivered to hin to pay 
the debt; but if the debtor do not ſatisfy the debt within 
that time, all his lands and goods ſhall be delivered to 
the merchant by a reaſonable extent, to hold until the 
debt is levied thereby; and in the mean tine be ſnal! 


lands. If the ſheriff return a 30 ef in ventur; Hel the 
merchavt may have writs to all the ſnheriffs Where he hath | 
any land; and they ſhall deliver all the goods and fands 
of the debtor by extent, and the merchane ſhall be allowed 
his damage, and all reafonable coſts, 8. 
All the lands in the hands of the debtor, at the time 
of the recogniſance, acknowledged, are chargeable; 
though, after the debt is paid, they ſhall return to gran- 
tees, if they are granted away, as ſhall» the reft to the 


ſhall not take the body of the heir, We! but ſhall have 
his lands until the debt is levied. If the debtor have 
ſureties they ſhall be proceeded againſt in like manner as 
the debtor; but ſo long as the debt may be levied of the 
goods of the debtor, the ſureties are to be without da- 
mage. Alſo the merchant ſhall, beſides the payment of 
his debt, be ſatisfied: for his ſtay, and detainer from his 
buſineſs. In London, out of the commonalty, two mer- 
chants are to be choſen and ſworn by this ſtatute; and 
the ſeal ſhall be opened before them, whereof one piece 
is to be delivered to the faid merchants, and the other 
remain with the clerk; and before theſe merchants, e. 
recopniſances may be taken; a fee of 1:2. per pound is al- 
lowed to the clerk for fixing the King's ſeal; and a ſeal 
is to be provided that ſhall ſerve for fairs, &c. but the 
ſtatute extends not to Tews. Stat. ibid, Cro. Car. 440, 
3 Merchant were contrived for the ſecurity of 
merchants only, to provide a ſpeedy remedy to recover 
their debts; but at this day they are uſed by others 
who follow not merchandize, and become one of the com- 
mon aſſurances of the kingdom. Bridg. 21. Owen 82. 
And all obligations made to the King, are of che nature 
of theſe Statutes Merchant. 12 Rep. 2, 3. 
The form of a Statute Merchant bond, according to 
—Noverint univerſi per præ- 
ſentes me A. B. de, Sc. Teneri C. D. in centum libr. ſol- 
wend. eidem C: D. ad feflum, c. Anno Regni, Regis, Se. 
Et niſi fecero, concedo quod currant ſuper me & bæredes meos 
diftriftio & pena proviſa in Statuto Domini Regis edit, 
apud Weltm. Datum London, tali die, &c. See 3 Shep. 
Abr. 318. 2 New Abr. 331. Cro. Eliz. 233, 319. & 
Black. Com. 2 V. 160. 4 J. 419. And vide Recognizance. 
Statute Staple, Is a bond of record, acknowledged 
before the mayor of the ſtaple, in the preſence of- all or 
one of the conſtables ; to this end, ſays the ſtatute, there 
ſhall be a ſeal ordained, which ſhall be affixed to all ob- 
ligations made on ſuch recognizance acknowledged in 
the ſtaple; this ſeal of the ſtaple is the only ſeal the ſta- 
tute requires to atteſt this contract; but it is no more un- 
der the power or diſpoſal of the mayor, than that ap- 
pointed by the Statute Merchant; for though the ſtatute 
appoints him the cuſtody of it, yet it is in ſuch a man- 


their conſent, it being to remain in the mayor's hands, 
under the ſecurity of their own ſeals. 2 Rol. Abr. 466. 
Stat. 27 Ed. 3. c. 9. N 

To underſtand a little of the original and conſtitution 
of the ſtaple, and the advantage the vation had by this 
eſtabliſhment, we muſt obſerve, that the place of reſi- 


remain with the mayor, and the other with the elerli ap- | commaditivs,; was.ancienthrtalled. £#a), Lok: 1 
pointed by the King; and then one of the clerks! is to | | DE; which eite 
write the obligation, which: ſhall be ſealed with dhe 
debtor's ſeal and that of the King, &c. gil ze nis | 


— 


dence, whither the merchants re ſorted with their ſtaple 


4 SA. 


no more than mart or market ;and this Mas iſormpy 
appoingad» out iof the realmy: 4s 6e Calais, Hawes, ts, 
and other ports on the continent, which were as N 
70 us, and>-Fhirher the inerchantw-wight with afery cn. 
it. 4 . 238. 7 5 40% enen bal 25 
But beſides theſe ſtaple ports appointed abrond. ;1,. 
were others: appointed at home, Whither all —— 
commodities were carried in ordet to their-exportati,, 
ſuch as Landen, Wiſtminfter,” Huli, We, this Was fonn, 


to be of great uſe and conſequence to the prince in pr. 


ticular, and to the intereſt and ttedit of the tation id 0. 
neral; for at theſe ſtaple ports were the Kings cute 
eaſi ly collected, and were by the officers of the ſta blogs 
two ſeyera-payments, -returned into the Exchequer j he 
ſides, at: theſe ſtaples, all merchants goods weie eavefully 
viewed and marked by the proper officers of the ſtaple; 


and this neceſſarily avoĩded the exportation of. dæcayed : 


goods, or ill wrought” manufaQuutes, - and cos ſequehtly 
fixed a ſtamp of credit. on the merchandides exported 
which; upon the wiew, always anſwered che expetation 
of the buyer. Maline : Lex Mere. 33/338. Ses the 
27 Ed. cap. 1. ee e eee 101 eg 10, ig 13 
The ſtaple merchandizes, according to Lord Coke; ate 
only wool; woolfells, leather, lead and tin; others but. 
ter, cheeſe and cloths but, Shatever they were, the 
mayor and conſtables had not du conuſance of all. con- 


tracts and debts relating ti them, but they had likeniſe 


juriſdiction over the people, aud all mager of things 
touching the ſtaple; this power was given them, leſt the 
merchants ſhould be diverted and drawn from their hu. 
neſs and trade, by applying to the Common law, and 
running through the tedious forms of it, ſor a determi. 
nation of their differences, and for the greater encourage. 
ment of merchants, that they might have all imaginable 
ſecurity in their contracts and dealings, andi the mot 
expeditiqus method of recovering their debts, without 
goiag aut of the bounds of the ſtaple. 4 Type. 248. 
Maline's Lex Mer. 337. 27 £4. 3. 61 8. al: What oh 
By this it appears, that this ſecurity was only defgued 


for the merchants of the ſtaple, and for debts only on 


the ſale of merchandizes brought thither; yet in time 
others began to apply it to their own ends, and the mayor 
and conitable would take recognizances from ſtrangers, 
ſurmiſing it was made for the payment of money for mer- 
chandizes brought to the leple; to prevent this miſchief, 
the partiament in 23 H. 8. reduced: the ſtatute ſtaple to 
its former channel, and laid a penalty of 40/. on the 
mayor and conſtables who ſhould extend the benefit of 
the ſtature to any but thoſe of the ſtaple; but though the 


ſtatote of 23 H. 8. c. 6. deprived them of this* bene- 
fit; yet it framed a new ſort of ſecurity, to be uſed ad 
libitum by all men, known by the name of a recognizance 
on 23 H. 8. or a recognizance in the nature of a ſtatute 


ſtaple, fo called, becauſe. this act limits and appoints 
the ſame proceſs, execution and advantage in every 
particular, as is ſet down in the ſtatute ſtaple. Co, Li. 
290, Eo . | 

A recogniſance therefore in nature of a fiatute flaplt, as 
the words of the act declare, is the ſame with the former, 
only acknowledged under other perſons; for, as the ſta- 
tute runs, the chief juſtices of the King's bench and 
Common pleas, or in their abſence, out of term, the 
mayor of the ſtaple at We/iminfier, and the recorder of 
London jointly together, ſhall have power to take recog- 
nizances for payment of debt in the form ſet down in 
the ſtature; in this, as in the former caſes, the King ap- 
points a ſeal to atteſt the contract. Co. Lit. 290. 4. 4 
Inſt. 238. 2 Rol. Abr. 466. Co. Ent. 12. : 

Debt lies as well upon a Sratute Staple as upon a bond: 
And a ſtatute acknowledged on lands,. is a preſent duty, 
and ought to be ſatisfied before an obligation; a debt due 
on an obligation being but a che in action, and recover- 
able by law, and not a preſent duty by law, as a debt 
upon a ſtatute, judgment, of recognizance is, upon whic 
preſent execution 1s to be taken without farther ſuit. Cm. 
lia 355. 461, 494 2 Lil. Al. 5 %/%᷑cʒc⸗ce 

But a judgment in a court of record, ſhall be preferred 
in cafe of execution before a Statute: Though if one ac. 
knowledge a /atute, and afterwards confeſs judgwen. 


9 » I * 
1 bl 


22 wy. 


* 


| 
| 
| 
| 
| 


— 


_» 


— 7 : 
G 0 ö W 
5 1 2 
, 7 : - La” 
433 4 — 
; 1 *. 
i 


3f the land be extended thereqn,. the coguiſee ſhall have 


7 


a-Scire fucias to avoid the extent ßen 


for there he ny comes firſt, ſhi 
'The cogniſor of a flatute grants. 
ſee; by this the execution of the 
ed. 2 Gro. 424+ But if the oog 


af a flatuts," releaſe to the cagniſor 


before execution 


notwithſanding, be may ſue execution of his body 


For, or 
and goods: 3 Sbep. Abr. 326. Upon a flatute faple, a 


Capias and extent of lands, goods, and chattels are. con- 
rained in one writz but it is not ſo on a Stature Merchant. 
Jenk. Cent. 163. In Chancery the proceedings on a 
Statute Staple, are in the petty bag office; and Srarures | 


are ſuable in the King's Bench or Common pleas, 
us well as in Chancery. Cro. Eliz. 208. On a ſtatute“'s 
being ſatisfied, it is to be wacared by entering ſatisfaQtion, 
Ec. Statute Staple and Statutes Merchant are to be en- 
tered within ſix months, or ſhall not be good againſt 
purchaſers. ' 27 Eliz. c. 4- See the flat. 16 C 17 Car. 2. 
for preventing delays in extending Fatutes. Vide Recog- 
Statutes Merchant and Dtaple, Tenants thereby, 
He that is in poſſeſſion. of lands on a fetute merchant, 
or faple, is called tenant by Hatute merchant, or fla- 
tute ſtaple, during the time of his poſſeſſion: And 
creditors ſhall have freehold” in the lands of debtors, 
and recavety by novel dilſeiſin, if put out; but if 
tenant by fete merchant, or flatute flaple, hold over 
His term, be that bath right may ſue out a venire 
facits ad  camputand”, or enter, as. upon an git. 
27 Ed. 3, &c. e 
As to 
23 H. 8. c. 6. Black. Cam. 2 F. 160, 342. 4. 424. 


. 
Cozpozation, An incident to a 


„ Dtratutes of a n ide 
Corporation as ſoon as it is duly erected, and which is an- 
-nexed of courſe, is, to make by-laws, or private ſtatutes 
for the beiter government of. the Corporation; which are 
binding upon themſelves, unleſs contrary to the laws of 
the land, and then they ate void. This is included by 
law) in the very act of incorporation. Black. Com, 1 V. 

75 mth 
that hath forfeited a flatute merchant bond until the debt 
is ſatinfied ; And of theſe. writs, there is one againſt Jay- 
perſons,” and another againſt perſons eccleſiaſtical. Reg. 
rer . oe th, 

| Kh Seapulz, ls a writ that lies to take the body 
to priſon, and ſeile upon the lands and goods of one who 
hath forfeited the bod called /atute Haplt. Reg. Orig. 
Statutum de Labozariis, An ancient writ for the 

cording ti ſtatute. Reg · Judic. 277. 
Otatutum Seſſianem, The flatute ſiſſons, A meeting 

in every hundred of conſtables and houſholders, by cul- 

tom, for the ordering of ſervants, and debating of differ- 
ences between 1 and ſerrants, rating of ſervants 

wage e. g . , ooo oy 
2 | Any — 2 andiog ſtock of cattle, pro- 

. viſion, Sr. Mat. Heim. Anno 12 9. "v6 TIPHY 4 5 
Stealing, 1s che ftandulent taking away, of another 
man's .goods, with an. intent to ſteal, them, againſt, or 
without the will of him whoſe goods they are. he Civi 
- law,'judges:ypan- theft to be ſatisfied by the recompence. 
of four-ſold'; and privy theft, by the recom! age of 
double; hut: the law of Fag/ond adjudges both thoſe of- 
fences to be death, if che valye;of the thing ſtolen be 

aboye twelve · pence. Cowell. See Larceny. 1 
Stealing an Heireſs, bis is the forcible abduction 
- and- marriage of an Heireſs. It is made felony in the 
prinoipal and his acceſſaries by 3 H. 7- e. 2. and by 39 
Elix. c. 9. The benefit of clergy is taken away from all 
 ſuch'felons, except acceſſaries eier the offence, _ 

; -Dteel.': See Iron. YT 2 4 24 7493 my 10 
' Dteozofman, The lame with the /tiremannsr,, or /ture- 

Ede av THe vines di bizt 27 37 bag 


| ejadgment, 6 
Be: 45. 1 Brownl, 37. It is otherwiſe as to goods, 
1 be firſt ſerved.” 114. 
1s eſtate to the cogni- | 
te will be ſuſpsnd- 


* ©, + 4«*04 Fahy 
if al his right to the 
land ; it will not he a diſcharge of the. whole execution: 


Yercatozio, The writ for impriſoning him 
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| hearſe on the death of the King, and there 
read Fleta, ib. 2. and F. V. B. 241 
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tends the King's perſon ae the 
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ng, (Sterlingam) Was the —_ for ſilver 
rent within this kingdom, aud took its name 
from this; that there was a pure coin ſtamped firſt it 
England by the Ea/terlings, or merchants of Faſt Germany, 
by the command of King John; aud Hovedrn writes 5 
Eſterling. Inſtead of the pound orling. we now ſay io 
many pound: of lawful Engliſh money; but the word is not 
wholly diſuſed, for though we ordinarily ſay lawful money 
of England, yet in the mint they call it /erling monty ; ad 
when it was found convenient, ingthe- fabrication of mo- 
nies, to have a certain quantity of baſer metal to be mixes 
with the pure gold and filver, the word /terling was then 
introduced; and it has ever fince been uſed to denote the 
certain proportion or degree of fineneſs, which ought to 
be retained in the reſpective coins, Lotondi ay upon | 


* 


coins 14. | g 
„Steward, ( Sengſcallus, compounded of the Sax. Se- 
da, i. e. Room, or Stead, and Meard, a ward or keeper) 
Is as much as to ſay a man appointed in my place or 
Jiead, and hath many applications, but always ' denotes 
an officer of chief account within his juriſdickion. The 
greateſt of theſe officers is, The Lord High Steward 6, 
England, who anciently had the ſuperviſing and ' repy- 
lating, next ander the King, the adminiſtration of 'juſ- 
tice, and all other fairs of the realm, whether civil or 
military; and the office was hereditary, belonging to the 
Earls of Leiceſter, till forfeited to King Hen, 3. But the 
power of this officer being very great, of late the office of 
High Seward of England hath not been granted to any 
one, only pro hac vice, either for the trial of à peer of 
the realm on an indictment for à capital offence; br for 
the determination of the pretenſions of thoſe who claim 
to hold by grand ſerjeanty, to do'certain hondurable fer- 
' vices to the King at his coronation; c. for both which * 
urpoſes he holds a court, and proceeds according to the 
laws and cuſtoms of England; aud "he to Whöm this 
office is granted maſt be of nobility and a Lord of par- 
liament. 4 Taft. 58, 59. Crompt. Juriſd. 84. 1 Hep. 
8. 11. 2 Hawk. P. C. 5, Of the nige great officers 
of the crown, the Lord High Steward is the firft 3" but 
when the ſpecial buſinefs, for which he is appointed, is 
once ended, bis commiſſion expires, © The firſt Lord 
High Seward, that was created for the ſolemnizing of a 
Coronation, was Thomas 'fecond ſon of Hen. Ath f and 
the firtt Lord Steward, for the trial of à peer, was Bu 
ward Earl of Devon, on the arraignment of Jab Holabr- 
15% Earl of Huntingdon in the Tame reign. Ler Conſtith- 
tion, 170. N g N eb ies 
There is a Lerd Steward of the Hon ſbold, mentioned 
Stat. 24 Hen. 8. cap. 1 3. "whoſe" name was changed to 
that of Great Maſter of the Heuſpold, Anno 32 Hen.'8 
But this ſtatute was fepealed by 1 Mar cap. 4. and the 
' office of Lord Steward of the houſhold' revived. Tie is 
is the chief officer of the King's court, to whom ib com- 
mitted the care of the King's houſe; be has authority 
over all officers and ſervants of the houſhold; except thoſe 
belonging to the chapel, chamber, and ſtable; and the 
palace” royal is enempted from all jurifdiction of ähy 
"cout, but only of che Lord Steward, or, in his ubſenge, 
of the treafurer and comptroller of the houſheld, with 
the S/exward of the Marthalfes,-who by virtue of their 
offices, without any commiſſion," hear and deretmine all 
reaſons,” mürdets, felonies," breaches of the peace, Ur. 
compyitted in che e Beſides the Treaſurer 
and Comptroller, The Lord Stewvat# bath under him a 
Cofferer, ſeveral Clerks of the Gres Cloth, &c. He at- 
ginning of parliaments 
— he breaks over the 
y difchar 
all officers under him: Of this officer's ancient pow 1 
In the liberty of 
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High Steward and there is. a Deputy Steward of W/t- | Stirpes, fact in. Thee lineal deſcendants; "OY 
miaſler; and the word Steward is of ſo great diverſity, finitum, of any perſon deceaſed, ſhall repreſent their ans 
that in moſt corporations, and all houſes of honour, an officer | cellor ; that is, ſhall ſtand in the lame place az the perſon 
is found of this name and authority. Stewards of Ma- | himſelf would have done, had he been lringg. 
nors,. ſee _Copybald... See Black. Com. 4 V 288, 260. As Thus the child, mt ole preat. grandchild feicher 
to the Lord High Steward, and as to Stexvard of the | male or female) of the eldeſt” on ſucesedt before the 
Houthold, d. 3 V. 56. 4. 22. | Younger fon, and fo 7s en, "And cheſe repreſents. 
.  Stctpards of Courts. See, Copyhold, Manoz, tites ſhall take neither more nor leſs, but ſuſt fo-mich az 
Leet. e Ce ems their principals would have done. b Ar there bikes 

Stews, (from the Fr, E/uves, i. e. Therme Ralneum) | fillers, Margaret and Charlotte, and Margarie dies leaving 
Are thoſe places which were permitted in England. to wo- fix daughters; and then Jh "Stiles," the father of n. 


* 


men of profeſſed iuncontinency, and that for hire would | Wo titers, dies, without other iſfue : Theſe fix daughters 
proſtitute their bodies to all comers; ſo called, becauſe | hall rake among them exadlly the ſame"astheir mother 
diſſolute perſons are wont to. prepare themſelves for vene- | Margaret would have done, had The been living: that is, 
reous acts by bathing; and hot baths were by Homer | 2 moiet) of the lands of John Stiles. in coparcenary. This 
reckoned among the effeminate ſort of pleaſures, Theſe | taking by repreſentation is called a ſucceſſion by flirges, 
ſtews were ſuppreſſed by King Henry 8. about the year atcording to the roots. Black. Com. 2 H. #19. 80 if 
V brow $612 Ces lette had died leaving three children, her three chil- 
Stica, A braſs Saxen coin, of the value of half a far- | dren would be intitled to the mojety the mother would 
thing, four of them making a Ben g. have had, if tiving: Conitrary to the eaſe of 'dittribution 
Stick of Eels, A quantity or meaſure of twenty-five. | of perſonal eltates under the ſtatute. 
A bind of eels contains ten tilt, and each Rick tweuty- | Stock and Stovel, A forfeiture where any one is ta. 
five eels. Stat. of Weights and meaſures. ken carrying /fzpites & pabulum out of the woods; for 
Stickler, An inferior officer who cuts wood within | /oc ignites Hicks, and fove/ pabulum. Anis. Chart. 
the King's parks of Clarendon, Rot. Parl. 1 H. 6. Stock or Stoke, SyNables added to the names of pla- 
Stil pard, Steel pard, Otherwiſe called the §gle- ces, from the Sax. Soece, i. e. Seipes, Pruncut; "as Word. 
houſe, in the pariſh of Allballout in London, was by au- Jock, Baſing ſtoke, &c. dee ee e e 
thority of parliament: aſſigned to the merchants. of the |. Stock and Family. If lands were deviſed generally 
Hanſe and 4lmaine or Eaſterling merchants, to have their to 4 lock or famiy ; it Thall be underſtood of the heir 
abode in for ever, with other tenements, rendering to principal of the houſe. Hob. 33. See Tyhwith. 
the Mayor of London a certain yearly rent. Stat. 14 Ed. 4 . Dtockjodbers and Stocks, in Zxchange Alley. All 
In ſome records it is called Gildbalda Teatonicorum;, and | Hioc Hobbing not authorized by act of partiament,: or by 
it was at firſt denominated /ii{yard, cf a broad place or charter, or uſed by obſolete Charters, ſhall be void, and 
court where ſteel was ſold, upon which that houſe was the ungertakings are declared nuſanees, c. by Stat. 6 
Founded. Ste 19 H. 7. c. 32. & 22 . 1 Wo 1 Geo. cap. 18. | All premiums to deliver or receive, ace 
Bly 648-1275 245 rot 154; Tc | cept or refuſe any public fiock, or ſhare" therein, and cb. 
Stint, common without, There are commons without tracts in nature of Nl Putts and refuſals relating to 
ſtint, and which laſt all the year. . By the ſlatute of Mer- the value of the /tock, nal be void; and the prominin: 
ten however, and other ſubſequent ſtatutes, the lord of teturned, or may be recovered by. action with double 
the manor may encloſe ſo. much of the walte as. he pleaſes, | coſts; and the perſons entering into or executing any 
for. tillage, or wood-ground, provided he leaves common ſuch contract, ſhall forfeit 500 l. No money ſhall be 
fofficient for ſuch as are entitled thereto, Black. Com. | given to compound any difference, for not delivering or 
2 V. 34. Not any commoner hath a right to ſurcharge transferring rock, or not performiog contracts; but the 
the common to the prejudice of the other commoners. whole money agreed, is to be paid, and the ſtock tranſ- 
| I kerred on pain of 1007.” Perſons” buyitg; on refuſal or 
Stipula, Stubble left ſtanding in the field after | negleR to transfer at the day, may buy the like quantity of 
ſiocł, of any other perſon, and recover the damage of the 
' firſt contractor: And contracts for ſale of any Stock, 
2 Ed. 2. V eb 0044 4... | where contractors are not actually poſſeſſed of or intitled 
- . Stipulation in the Admiralty Courts. The firſt |"unto the ſame, to be void; and the parties agreeing to 
pr | | ſell, &c. incur a penalty of 500 J. Brokers making agree 
fendant's perſon; when they take recognizances or /tipu- ments, We. and doing contrary, are alſo liable to penal. 
ation of 0; bail, ties: But this act not to hinder 8 money on Stocks, 
caſe of default, may impriſon both them and their prin- or contracts for re delivering or transferring thereon; ſo as 
| 5 e no præmium be paid for the loàn more than legal intereſt. 
Stat. 7 Geo. 2. c. 8. Made perpetual byte Geo, 2. 6. 8. 
As tg Stocks fold, it is held, that an actual transfer i not 


. .. Dtirpes, diftribucjon per. Under the ſtatute of diſtri- neceſſat , unleſs the perſon to whom it ought'to be wade, 
_ butions it will ſometimes happen that perſogal eilates are | was at the place and time ready to accept It and then the 
| | 8 per /tirpes.;..\ time of tender is the Teſt” hour of the day on which tie 


Common law knows no other rule of ſucceſſion hut that Stock was to be transferred. Mod. Caf in L. and f. lob, 
| 219. If the plaintiff doth not ſet forth in his declaration 


man an equal ſhare, when all the claimants claim in | that he was at the Searh-Sez Houſe, &c. on the day, at fuck 
— — | ree of kindred, : 2 time, and Raid till the Taſt hour, to transfer his Stock, 
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tate, would take in their own rights per capite, wiz, each Stocks, /cippus) A wooden engine to put the legs of 
of them one fifth part. Prec. Chanc..54. Black. Com. | offenders in, for the ſecuring of diſorderly pe 
2 V. 5173. It is otherwiſe as ta real citated, See the | way of puniſhment in divers caſes ordained by - 4-20 
- next title, or head. ©, ns eee ee And it is ſaid that every vill within the precinct ol I 
2 » 
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- 3 * 18 een 


* their own rights, as in equal degree of kindred, and ze, and ſtaid ti 
4 4 not jure . in —— righ of Gone perſon. | be cannot maintain his action. "Paſeh. 8 Geo, I, Ja 
wb A, if the next of kin be the_ipteſtate's three brothers 4. | equity it has been adjudged, if a traſtee, or executor, * ; 
= - B. and C. here his cſtare.is divided into three equal por- | the truſt money buys ſtocks, and thereby gains conJcer | 
1 D apices, 006.16 5464 + Bayif,ppe | able NE IN Life the aZVSirage ef Iv'm A 
i of theſe, brothers (4.), bad been dead, , Jeaving,, three ſpect of the hazard he ran of being e loſer by it, „ u 
F; children, and another (B. ) leaving two; then the dif-] be muſt have borne, if able. 457. Caf. Fg. 398. . £ 
y - Uibution, mut bave been per /irpes, vip one third to in a like taſe, where money laid our on Stocks 45.5 fl. ; 
1 A. in chree children, another .chucd 10 Bes two children, | Ty improved ; it was decteed, thar'as, Nn FF. 
[ | and the remainiog third ro.C, the ſurviving brothers, Yer | Jen, the truſt muſt have. ſuffeted ; ſo its accidental 5 > 
1 if C. bad alſo been dead, without. iſſue, then, 4s and | thall be for the benefit 6f it. 1 P. Williams 649. 
. .' five children being all in equal degree to the inteſ- Brokers and Feſony. ' A . a 
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js indictable for not having a pair of Stocks; and ſhall for- 


inte 


feit g. Nich. 113. 


- Srockland and Bondland. In the manor of Vd. 


hurſt in Sufſox, there are two ſorts of copyhold eſtates, wir. 


Stokeland. and: Handland, deſcendable by cuſtom in ſeveral 


manors : As if a man be frit admitted to Stockland, and af- 
terwards to Bond/and," and dies ſeiſed of both, his /t 
ſon and heir ſhall inherit both eſtates; but if he be ad- 
mĩitted firſt to Bondland, and after to the other, and of 
rheſe dieth ſeiſed, his : younge/t ſon ſhall: inherit: And 
Bondland held alone, deſcends to the youngeſt ſon, 2 
Leon. 5 F777 M 7 YS0076-4t4 545 1.2 
A Stola, Was a garment formerly worn by. prieſts, like 
unto:thoſe-which we now call hoods, And ſometimes it 
is taken ſor the archiepiſcopal pall. Fadner. cap. 188. 
Alſo a veſtment which matrons wore, Cowell... + 
Stolen Goods. To help people to ſtolen goods for re- 
ward, without apprebendiog the felon, is felony, 4 Geo. 1, 
cap. 11. + Proſecutors. of ſuch offenders how rewarded, 6 
C. 1. e. 23. Perſons buying or receiving lead, iron, cop- 
per, braſs, bell- metal or ſolder, knowing it to be ſtolen, to 
be tranſported. 29 Geo. 2. c. 30. Stat. 3 & 4 V. & 
M. c. 9. & 5 Ann. c. 31. makes the perſon receiving 
ſtolen goods, knowing them: to be ſtolen, acceſſary to the 
theft and felony. And by 1 Arn. c. 9. and 5 Ann. c. 31. 
the receivers may be proſecuted for a mi/demeanor, tho 
the principal felon be not taken. ee ee ee 
Trover for goods ſtolen ſtom the plaintiff, and ſold to 
defendant not in a market overt ; but in his ſhop (not 
in London) it appeared in evidence that the defendant did 
not know they were: ſtolen goods, and Lord Hardwicke 
aid in ſuch caſe, tho' the property was not (ſtrictly ſpeak- 
ing) altered, yet, as it was a fair tranſaction, he would 
hold the plaintiff to ſtrict proof, that theſe were the iden- 
tical goods ſtolen, and he not being able to prove that 
was nonſuited. Rep. Temp. Hardwicke per Annaly, 349. 
If the owner of the goods knew they were ſtolen, waived 
by the felon in his flight, or ſęiſed by the kiog's officers 
as ſuſpected to be ſtolen ; there the party ſhall. got have 
reſtitution, unleſs he proſecutes the thief to conviction. 
1d. 350. A ſale in a ſhop in Landon (dealing in ſuch goods) 
which is by cuſtom a market overt, will alter the proper- 
ty. ogg. A eee fo anal 
Stone, A. weight of 14 pounds, uſed. for weighing of 
wool, c. The ſtone of wool ought to weigh 14 pounds; 
but in ſome places, by cuſtom, it is leſs, as 12 pounds and 
a half: A Stone of wax is eight pounds; and in Londen 
the Sone of beef is no more. 11 Hen. 7. c. 4. Rot. Parl. 
17 Ed. 3. N Lo 9 ô nn 
anal Mar, Are not to be imbezilled and none 
to make-fores:of war with the King's marks, but contrac- 
tors with the principal officers or commiſioners of the 
navy, Ec. under the penalty of 200. Stat. 9 C 10 U. 
3. Plantation piteh and tar to be clean, 5 Geo. I. c. 11. 
24 Geo, 2. cap. 52, 25 Geo. 2. cap. 35. Penalty of 
having ſtores of the King's mark, 9 & 10 V. 3. cap 41. 
9 Geo, 1. c. 8. Juſtices may mitigate the penalty of con- 
cealing ſtores, 9 Geo. 1 cap. 8. Juſtices of aſſiſe and 
quarter ſeſñions may hear and determine offences relating 
10 ſtores, 17 Geo. 2. c. 40. Pte · emption of ſtores imported 
in neutral ſhips, given to the commiſſioners of the navy, 
during the war, 19 Geo. 2. c. 36. Vide Naval Stores. 
Stotarius, He who had the care of the;/ud or breed 
of young horſes, Leg. Alfred. c. 9. | ied } 


$9 4 


Stoth; Nativi de M. folvit quilibet pro filiabus ſuis Ma- 


ritandis Gerſon Domino, | & Ourlip pro filiabut corruptis, & 
Stoth, & alia ſervitia, Cc. Petr. Bleſſ. contin, Hill. 
Croyl. p. 115 4 72 BRL BY 4 1425 4 STI 2143 13; 25 
Stourton. The 29 Car. 2. not to make void the leaſe 
granted by the dean and chapter of 7or4, of the parſonage 
and tythes, in Stourton in Nottinghamſhire, 22 Car. 2. C. 8. 
Stow, (Sax. i. e. locus) A place, and is often joined 
to other words; as God/toww is a place dedicated to G. 
Stowage, Is the room where goods are laid, or iti is 
the money paid for ſuch places. See Haaſag . © 


Straits, A narrow ſea between two lands, or an ar 


PX 


of the ſea. Alſo there is a narrow coarſe cloth anciently |. 
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ſo called. 1 18 Hen. 6. Co 16. a Te * | 
Strand, (Sax) Any ſhore or bank of a ſea or grea 
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F 1 . 
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which lay nexd the ſhore or hank of the, Thames; ,js.called. 
the Srrand.  An' impunity. ftom cuſtom, and all im poſi- 
tions upon goods or velſels, by land ot water, was uſually. 
expreſſed: by /irand and ſicam; as King An. 2. in bis 
charter to the town. of Rocbeſtar. m Gancede et confirm in 
per petuum cam ſocne et ſoke, et rand v4 ſtream; Mon. Angl.. 
10m. 3» . 4+ r ad * 2 | 1 ö 1 20 1 
Stranded, (from the Sax. rand la when a ſhip is by. 
| tempeſt or ill ſteerage tan on ground, and ſo. periſhes,.. 17 
Car. 1. c. 14. Where a veſſel is ruνꝭA¼ñ, juſlices of the 
peace, etc. ſhall command conltables. near the ſea-coaſts 
to eall aſſiſtance for the preſervation of the ſhip; and offi- 


c. 18. See Ships and Wrecks l. 
Stranger, (derived from the Fr. e/tranger, alienus) 


the realm, or unknown, In the l it hath a ſpecial fig- 
nification, for him that is not pri uy to an act: As a ſtran-· 
ger to a judgment, is he to whom a judgment doth not be ⸗ 
long; and in this ſenſe it is directly contrary to party, or 
privy... Old Nat. Bt. 128. Strangers to deeds-ſhall not 
take advantage of conditions of entry, ete, as pariies and 
privies may; but they are not obliged to make their claims 
on a fine levied till five years; whereas privies, . ſuch as 
| the heirs of the party chat paſſed the fine, are barred pre- 
ſently, 1 It, 214. 2 Jui. 516. 3 Rep. 79. Strangers 
have either a pre/enr or future tight; or an apparent pf. 
bility of right, growing afterwards, etc. Wod's inſt. 
245- See Black, Com. 2 ½ 356. SOR ee eee 2 
Strap, or going a/iray of beaſis and caitle, ſe E/iray, 


| - Stream-wozks, A kind of works in the Stannaries, 
mentioned in the Stat. 27 H. 8. 6. ꝶ .. 
val o , E wt giemes by 3 
Stteets. If /rreers in Londin ate not well paved, the 
mayor and alder men, or any three juſtices there, may ſet 
fines upon perſons, to be levied. by diſtreſs or action, etc. 
32 a 35 H. 8. c. 10. And ſor nuſances, diſturbances, 
revelling, ete. in /ireets, certain penalties ate inflicted by 
the city laus. Lex Lond, 194. K is made felony mali- 
ciouſly to aſſault perſons in the „tracts, with intent to tear 
their clothes, etc. Stat. 6 Ceo, 1, c. 23» \/+ i... Vide 
lenden and: Robbery 17 4 oh on 
Dtrepitus Judicialis, The circumſtances of noiſe Inc 
crowd, and other turbulent formalities at a proceſs 93221 
in a public court of juſtice. And therefore our wiſe 
anceſtors did in many caſes provide, . that right and juſtice 
ſhou}d. be done in a more. private. and quiet manner, 
Convell + Parorh, Antig. p. 344d. 
Sttet ward, Was an officer of the ſtrecti, like our fur- 
veyor of the highways, or rather a ſcavenger. Mon. Ang. 
tom. 2. p. 187. n ö > 44466 DHS re | 2 . 
. Dtriking in the King's ſuperior courts of ju/tice, in 
A gſiminſier hall, or at the aſſiats, ſubjects the offender to 
the lois of the right- hand, impriſonment for life, and for- 
feitute of goods and chattels, and of the profits of his 
lands during life. Staundf. P. C. 38. 3 Inſt, 140, 141. 
Maliciouſly Atriling in the King's palace, wherein his 
royal. perſon refides, whereby blood is 1 is puniſh- 
able by perpetual impriſonment, and fine at the Kiog's 
pleaſure ; and alſo with Joſs.of the offender's right-hand, 
the ſolemn execution of, which ſentence is deſcribed at 
length in the ſtat. 33 H. B, c. 12. See Black...Co 4 /. 
And ſee Church, Palace. 
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Strond, Ao old Saxon;,word ſignifying the 


Strke, The eighth part of a ſeam or quarter of corn, 
a /ery44;0r buſhel. Cartular, Reading. MS, 1165. 


of the Law. | See Black, Com. the Iutrod ü ian 
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;4 Stultifying one's ſelk. It. hath been, (aid, that a 


river. Hence the freer in the weſt ſuburbs of London, 


non compos himſelf, though he be after wards brought to a 
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cers of men of war are to he aiding and aſſiſting, 12 n. 


Signikes generally, in our language, a man born out of 
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Defender of the Faith, Ge. 


| eden, on any moveable feaſt,” mu de according to this] 
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uit ning; Mell not be permitted walledge hicown ing, „fro henes fubvrinaribe of: 
fatiity," in order to avoid his grant; ſor th no man ſhall: | corru 
be atlowed to ſtultify himſelf, or plead his own'difability-;. | | in the 32 | 

Far late opinions, feeling the incon venience of this rule, ing a witneſs 40 give falſe tenimony in any 


340, 311. 1 %. C Ae. 279. And it 


Kave in i Lay Pee 
"+ eu 0 gu e, 
ettled, that their acts are only binding, in 


t alluring to cn. Bald = th : ne 1 


fin the Ju Hen. fl. c. 2 Au proturing or ſubars. 
;e6yrs of re- 


'endeavoured to refirain"it,! Comb.. cord congerning lande es goods; 'the-offender heli forfeie 


404. or ſuffer impriſonment ſor half a year, ſtand 
pallory, e. by & B. c. 9. See Prin- wa ud _ 
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| ſ C's | » | | - : W 
Se e afterwards agreed to, when their imbecillity | Subpoena, Is a writ whereby common perſons are cal.. 


8 
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122 "Vide Black. Com. 2+. 294; ag; * outings” © 4 led into Chancery, in ſuch cafes where the Commo | 
utgron, May be imported, 10-65 11 V. 3... 24. | hath provided no ordinary remedy; and the — i 


Tue King mall have Sturgeon taken in the fea, or || proceeds from the words therein, which charge the party 


elſewhere wirhin the Realm, except in certain places | called to appear at the day and place afligned, /ab pau 


_ privileged by the Ringe 17-£4, / Te; | Welts Symb. "par, s, Cr 
tA yes Dae 23. The Abperna is the leading proceſs 4 
; of the King of England is George the Third, by the courts of equity S and by ature; when a bill Is filed ageing 


exit, (appello) Is to call, name, or irn one; ac the 


race of God, King of Great Britain, France and lreland, | any perſon, proceſs of ſulpana ſhall be taken ont 
| J wh ah n 1 11 


Fw 
. 


; oblige the deſendant to appear and anſwer the bill, &.. 


1 


There 18 an Ola and New Style, 1 uſed in the dates of f 48 Ff Ann." c. 16. Where a defendant abſconds, or goes 


+ 4 HW 3 Fi [ 


* Wa . . 2 LO And | 


he New Srife was eſtabliſhed by 24 G. 2. c. 2 
the opening of Commons, and doing of other things de- 
.. t. 009. d bel ah 
Subärtare. I Florence of Worcefler tells us, that K ing 
l fobarravit & duxit à noblewoman of Mercia, anno | 
J Sub-deacon, An antient officer in the church, made by 
the delivery of an empty platter and-cup by the biſhop, 
abd of a pitcher, baſon and towel by the archdeacon : His 
office was to wait on the deacen with the linen on Which 
he by Oc. was confecrated,' and to receive and carry 


* 


| in equity, And there are ſeveral of theſe writs in Chance. 
ty; as the /abpana ad reſpondend, fubpena ad replicand 


1 
5 
. 


things abroad ; the latter being eleven days beſore the | beyond fea, to avoid being ſerved with fs of ſubperna. 


to appear, We. ſee 3 Gen. 2. e. a5. and iayra gt ful pana 


| & ad rojungend', ſub pana ad teftificand” k 4% 4 
| PIN which writs are 3 | 
proper clerks of the /ubjparna office ; and ſubpna's to JOE) 
Her muſt be perſonally: ſerved by being left with the de- 
fendant, or at his houſe with one of the family, on 2K. 
davit whereof, if the defendant do not anſwer, attach. 
ment ſnall be bad agaioft him, Sc. Prog. Golic. 3,6. 
A ſubpœna ad toflificandum lies for the calling in of wit. 
deſſes to fich in any \cauſe, not only in Chancery, but 
in all other courts 3 and in that court, and in the B- 


= 2 plate with the offerings at ſacraments, the cup | chequer, it is made uſe of in law and equity. The ww 
with the wine and water in it, &c. He is oſten mentioned | chief writs of ſabpæna abe to apyear and ror; 3 


| by the 2o#47f5 hiſtorians, and particularly in the Apofio- | 
424 , 42, 43. : "6: 1 9 5 7 25 
* eden. en „ is the obligation, 
whereby the inferior is contra ed by the ſuperior to ad 
, trary to what his dun 'feaſon- and inclination would 
ſurpeſt. Obedience to the laws in being is undoubtedly 
a {{fficient' extenuation of civil guilt before the municipal 
tribanal{* Black. Com. 4 N. 2989. 
jetts, (ſubdites) Are the members of the Common- 
wealth Yader the King their head: Woods Inf a2. 
Subinfeudation, Was where the inferior lords, in 
*ifarion of their ſupetiors, begab to carve out and grant 
to others minuter eſtates than their own, to be held of 
tlie ſelves, and were fo proceeding downwards, in inſini- 
tum, 'till the ſuperior lords dbſerved, that by this method 
of abs fen dation they loft all their ſeodal profits, of ward- 
ſhips, marriages, and eftreats, which fell into the hands of 
theſe meſne or middle lords, who were the immediate 
faperiors of the terretenunt, or him ho occupied the 
fand. This occafioried che Stat. of We/mr. 3. or pla em- 
groret, 18 EA. 1. to be made: which direfts, that, upon 
all fales or feoffments of lands; the feoffee ſhall hold the 
fame, not of his immediate feoffor, but of the chief lord 
of the fee of whom ſuch feoffor himſelf held it. And 
from hence it is held, that all manors exiſting at this day 
muſt have exiſtedby immemorial preſeriĩption; or at leaſt 
ever ſince the 18 Ed. 1. When the ſtatute of guia emptores 
was made. Black.” Com. Vgl, 92. Ne of 


Subjugalts, Is any beaſt c rryibg the yoke. "Marr, 


£ 7 2 4 
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PAR I EE RT He BS EL 
| Slexrtins, (from the Sax. Hbliger, i. e. ineo) One 
ho is "guilty of inceſtuous whoredoõm. 


puty to the Chief Marſbal of the King's Houſe, common 
ly called the Knight Marſhal, and hath the cuſtody of the 
prifoners*there,” He is otherwiſe termed Under Marfbal. | 
'Cromp. Jurif. 104. neden ee Aer — Bas IGG £441 4 1 
Submiſſion, Of matters to arbitrament, by bend or 
<<csvenzor.' Cc, upon which an action may be brought on 
on- performante of the award, if it is made for payment 
E jey.* 10 Re 131. See Arbitromemte © 09G. 
Ws tetÞaze, To'cutthe.finews of the legs or thighe; 
to Jung And it was an old euſtom in Eaglaud, ne- 


retrices & impudicas mulieres ſubnerv are 


Hub marthal, An officer in the Marſßalſia, who is de- 


latter iſſues out of the court where the iſfuè is joined, 
upon which the vieler is to h giren- 2 Hall. Ar. 536. 
In this writ the 100 /. penalty is inſerted only in rerroren, 
being never levied ; though if a witneſs, ſerved with 2 
Jubpena, reſuſe to appear, on tender of his charges, the 
party injored thereby may recover 101. damages, and 
other recompence by action of the caſe. · Flix, c, 9. 
18 See Black; Com. g . 36 ,ꝶ ... 
Subpoena ad teſtiſicandum. A writ or ptoceſs, to 
bring 1n'witneſſvs-to give their teſtimony. See fat. f. 
Elia e. g. If a witneſe on being ſerved with this pro- 
ceſs does not appear, the court will iſſue an attachment 
againſt him, or a party plaintiffior.deſendant, injured by 
his-non-attendence, may maintain an action againſt the 
witneſs. See Black. Com. 3 V. 369. | TI WT 
- Dilbpoena' duces tecum. This is a writ or proceſs of 
the ſame kind with the preceding /ubpe@na, including 
a \ cauſe of requiſition, . for the -witneſs to bring and 
produce-books and papers, c. in his hands, belonging 


+ & 


| to, or wherein the parties are intereſted; or tending to 


elucidate the matter in queſlion. See Black. Com. 3 
an, e ebtugr Haga ons e at. e 
- Dubpoena in equity, A proceſs in Equity, calling 
on 'a*defenidant to appear ard anſwer to the complain- 
ant's bill. See Black. Com. 3 V. 445. and the flat, 5 
Geo. 2. c. 15 Which enaQts that where the party can - 
not be found to be ſerved with /abpana, and abſconds (a 
believed) to avoid being ſerved, a day ſhall be appointed 
bim to appear to the bill -of the plaintiff 5 which is to 
be inſerted in the London Gumette, read in the (pariſh 
chureh where the defendant laſt lived, and fixed up at 
the royal exchange: And if the defendant doth not ap- 
pear upon that day, the bill ſhall be taken pro confiſſb. 
As to the original of this /ubpena, ſee Black: Cm. 3 V. 51: 
And fee fupra ']. 
Subſcziption ot witneſſes. A will of lands muſt 
222 Car. 2.40. 3. .. 0 be atteſted or ſubſcribed by 
thieeicredible witnefſes-at leaft y:In other eouveyances, the 
actual ſubſcription! of the witneſſes is not required by 
law, though it is prudent for them ſo to do. Black. 
Com. 2 V.398. 43, 3.2 $0615 MP4 207 Mol + Ne F 
Sabſequent Conditions. Theſe are ſuch by the 
Failore of non perſormance of which an eſtate already 
veſted may be defeated. Black, Com. 2 #, 154. which 
ian. 10 $3) ks 16 Aus 16. amif ef! "#8 £4: av 48 
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.  Dublequent Evidence, | In attaint, he that brings 
' the attaint can give no other evidence-to the grand jury, 
than. what was originally given to the petit. Black. 
Com. 3 V. 403. The proceeding by attaint is now out 
of uſe, as the courts of law will grant a new trial, where 
cauſe ſufficient can be ſhewn, on an application in due 
On a re- heating in equity, all the evidence taken in 
the cauſe, whether read before or not, is admitted to be 


read; Becauſe it is the decree of the Chancellor himſelf, 


who only now fits to hear reaſons why the decree ſhould 
not be enrolled and perfeted; at which time all the 
omiſſions. of either evidence or argument may be ſup- 


plied. Gill. Rep. 151, 13a. Black Com. 3 V. 458. 


$55 ubſidy, (bellen) Signifies.an aid, tax, or-tribute, 
nated to the King for the urgent occafions of the king · 
om, to be levied on every ſubject of ability according 
to the value of his lands or goods. Some perſans have 
held; that the /aZ/ay of tonnage, tc. might be taken by 
the King of his on prerogative ; eſpecially in a caſe of 
neceſſity, and for the publick good, as to make an equa- 
lity of trade: And that the precedents of the Exchequer 
make the law herein. But the law was adjudged other- 
2 165. Lane 24 Cro. Car. 601. Vide Cuftoms, and 
Hiſtory does not mention that the Saxon Kings had 
any /ubfidies after the manner of ours at preſent ; but 
they had both levies of money and perſonal ſervices to- 
wards the building and repairing of cities, caſtles, bridges, 
military expeditions, c. which they called e e 
Brig bote, Herefare, Heregeld, &c. But when the 
harraſſed the land, King Etbelred ſubmitted to pay them 
ſor redemption of peace ſeveral great ſums of money 
yearly. This was called Danege/d, for the levying of 
which every hide of land was taxed yearly at twelve 
nce, lands of the church only excepted, and thereupon 
it was after called, hydagium, and that name remained af- 
terwards upon all taxes and /ub/idies impoſed upon lands; 
but ſometimes it was laid upon cattle, and then was 
termed horngeld. The Normans called theſe ſometimes 
taxes, . ſometimes tallages, otherwiſe auxilia & /abſedia. 
The Conqueror had theſe taxes, and made a law for the 
manner of their levying, as appears in Emendationibus 
ut, pag. 125. ſe. Volumus & firmiter, Ce. Many 
years after the conqueſt they were levied otherwiſe than 
now, as every ninth lamb, every ninth fleece, and every 
ninth ſheaf. 14 E. 3. fat. 1. cap. 20. Of which you 
may ſee great variety in Rafal Abridgment, tit. Taxes, 
Tenths, Fifteenths, Subſrdier, Ec. and 4 Inft. fol. 26 and 
33. Whence we may gather there is no certain rate, 
but as the parliament ſhall think fit. Su4/idy is in our 
ſtatutes ſometimes confounded with cuſtoms, 11 H. 4. 
cap. 7. Cowell, See Black. Com. 1 J. 307, 310, 311, 
31 4. 416. 5 / : ; "SY 
| No aid to be taken but by aſſent of parliament, 14 
Kd. 3. . 2. C. 1. ; Fc, | | 
Subſtance. The /ub/ance of things is moſt to be re- 
garded ; and therefore our law doth prefer matter of /ub- 
flance, before matters of circumſtance, | Sec. as in the 
ſtatutes 36 E. 3.c. 15. 33 H. 6. c. 10, 21 H. 7. c. 24. 
23 lia. e. 4. Bo | 
Subſtitute, (Subfitutu:) One placed under another 
perſon to tranſact ſome buſineſs, Qc. See Atloru m. 
SubtraTion of conjugal Rights. This is when ei- 
ther huſband or wife lives ſeparate from the other with- 
out any ſufficient reaſon ; in which caſe the eccleſiaſtical 
juriſdiction (on 2 ſuit for reſtitution of conjugal rights) 
will compel them to come together again, if either party 
be weak enough to deſire it, contrary to the inclination 
of the other. Black. Com. 3 V. 9 4. ; 
Subtrattion of Legacies, This is the withholding 
or detaining of Legacies: As a conſequential part of 
teſtamentary juriſdiction, the ſpiritual court adminiſters 
redreſs herein, by compelling the executor to pay them. 
In this caſe the courts of equity exerciſe a concurrent 
juriſdiction with the eccleſiaſtical courts, as incident to 
ſome other ſpecies of relief prayed by the complain- 
ant; as to compel the executor to account for the tef- 


anes 


: 


| 


full determination. Black,” Cm. . 98. 


happens, ' when any perſon, wo owes any ſuit, Auty, 
cuſtom,” rent, or ſervice to'another, withdraws or kPa) . 


.- Ducceſſion ab inteſtato. 
bears ſome reſemblance to the Roman law, of ſucceſſions 
6; "1114.98 8 


2 2 r Dy: 


Ne 
the ' king's” courts to b 


tator's effects, or uſſent to the 1 
as it ig beneath the dignity of 
merely ancillary to other inferior jdriſdictions, the 
caaſe, hen once brought there, receives there alſo it's 


— Sadtzallion e Vents' and” Dezvices, Kc. 


to perform or pay it, Cc. See Black. Com. 35. 2 0. : 
Dubtrattſon of Tithes,” Thie is the withholding 6f 
tithes, from the parſon or vicar, whether the former be 5 
clergyman, or a lay appropristor. See far. 27 H. g. 4. 
20. 32 H. 8. c. 7. And Black, Cm. 3 V. 88, 162. allo 
vide Tisbos. eee e eee 
Duburbanſ, Are huſbandmen, according to the Mo- 
aan. [Tow p. 6. . 
Sucteſſion to * Crown, ſee King. 


RY 


* 
4 
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ab inteftato. See Black. Com. 2 V. 516. OO 
Succeſſion to Goods and Chattels, The gaining 
a property in chattels, either perſonal or real, by /utce/j- 
on, is, in ſtrictneſs of law, only applicable to corporations 


| aggregate of many, as dean and chapter, mayor and 
commonalty, maſter and fellows, and the like; in which 


one ſet of men may, by ſucceeding another ſet, acquire 


a property in all the goods, moveables, and other chat« 


tels of the corporation, Black, Com. 2 V. 4. 


Succeſſion to the Crown. The ſucceſſion ''to' the 


crown hath already been noticed under Settlement. See 
farther-Black, Com, 1 . 197. 4V. 433. ee ee 


Ducceſſor, (Lar.) Is he that followeth or cometh in | 


another's place. Sole corporation; may take a fee-fimple 
eſtate to them and their /ucce/Irs ; but not without the 
word ſucceſſors e And ſuch a corporation cannot regularly 


take in ſucceſſion goods and chattels ; and therefore if a 


leaſe for a hundred years be made to a perſon and his 


Jucceſſors, it hath been adjudged only an eſtate for life: 


Nor may a ſole corporation bind the ſucceſſors. 4. Rep, 
65. 1 Inf. B, 46, 94. 4 Inf, 249. An ages u.. 
poration may have a fee-ſimple- eſtate in ſucceſſion without 
the word ſucceſſors; and take goods and chatiels in action 
or poſſeſſion, and they ſhall go to the /auccefſors. Wood's 
* e and Supra. "Wn 
8 The euttings and cro of 
trees. Chart. 2 Hen. * 2 1 . 
Duffezance. Tenant at /ufferance, is he who holdeth+ 
over his term at firſt lawfully granted. Terms de Ley. A 
perſon is tenant at /#ffirance that continues after his e- 
ſtate is ended, and wrongfully holdeth againſt another, 
Sc. 1 Co. Inf. 57. See flat, 4 Geo. 2. c. 28, and Black, 
Com. 2 V. 150. 1 | 2 
Duffezentia pacis, A grant or ſufferance of peace or 
truce. Pre quadam Sufferentia pacis cum illi. Ba- 
Benda, per unum annum duratura. Clauſ. 16 Ed. * 


FTT 


rius) Is a Titular Biſbop ordained to aid and aſſiſt the 
biſhop of the dioceſe in his ſpiritual function; or —4 
who ſupplieth the place inſtead of the biſhop. Some 
writers call theſe Sufragans by the name of Subſidiary 

Biſhops, whoſe number is limited by the Hat. 26 H. 8. 

cap. 14. By which ſtatute it was enacted, That it ſhould 
be lawful for every biſhop, at his pleaſure, to ele& two 
honeſt and diſcreet ſpiritual perſons within bis dioceſe, 
and to preſent them to the King, that he might give 2 
one of them ſuch title, ſtile and dignity of ſuch of the 
Sees in the ſaid ſtatute mentioned, as he ſhould think 
fit: And that every ſuch perſon ſhould be called Biſhop 
Suffragan of the ſame See, &c, This act ſets forth” at 
large for. what places ſuch Suffragans were to be no- 
minated by the King; and if any one exerciſe the jus 
riſdiction of a Suffragan, without the appointment of the 


biſhop of the dioceſe, Qc. he ſhall be guilty of a Prom - 


aire, Stat. Ibid. See Chorepiſcepi, 


Dugar, Duty upon Su ar, 6 Gees. a. 9. 13. . The. 


drawback on exportation of ſugar importedfrom the Eng- 


life plantations in America, 9 & 10 V. 3. cap. 23. 6 Gr. 


2. c. 13. Sugar may be imported from Spain and Porta - 
gal as uſual, 6 Geo. 2. c. 13. Drawback on Britiſh rep 
fined ſugar out of the laſt /ubfidy, 21 Geo. 2. c. 2. 
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enting of a thing ; and by magna chte no perſon 
| Ard e de Bo Ae l bat 
en. 9 & 8. ., 8. u Suggeſtions ore 

to moye far prohibitions. to ſuitai in a⁰ſpititusl 
| p eddle with: rhettertBogiodE cheir 
A Thoagh matters of re- 
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ar z; there-ought to be an g ffida vit made of the matter 
eee, to induce the court 0 geabt n ruſe for ſtaying 
the proceedings upon the record. 2 Lil 537. There 
are ſuggeſtions in repltvin, Sora returno habende which it 
jp fp are not traverſable, Is there are for prohibitions 20 
the ſpiritual or admiralty courts. 1 Ploaud, 76 Bteaches 
of. covenants and deaths of. perſons muſt be h upon 
teeor „ Oe. 8 89 . 3. cap. 10. See Black. Com. 3 
NHR. . cg, ne t neon 
. . Duicide, See Self Murder, and Black. Cong 15. 
Snit, (/e2a, Fr. ſuite, i. e. conſecatio, ſequela) ſiguiſies 
a following another; but in divers ſenſes. The firft is a 


which is all one with a&ion real and perſonal; 2. Suit of 

irt, an attendance which the tenant owes to the court 
of bis lord. 3. Suit covenant, when a man: hath cove« 
nanted to do /uit: in the Lord's court. 4. Suit caſtom, 


where I and my anceſtors owe ſuit time out of mind. 5. 


Suit is the following one in chaſe, as freſb ſuit: And this 
word is uſed for a petition made to the King, or any great 
perſonage, See Black, Com. 3 V. 295. 23 1 2322. 75 
Quit and Service, When the tenant had profeſied 
himſelf to be the man of his ſuperior. or lord, the next 
conſideration was concerning the /erwice, which, as ſych, 
be was bound to render for the lend be held. This, in 
ute, proper, and originat feuds, was only twofold : To 
low, or do ſuit to, the lord in his courts in time of 
peace; and in his armies or warlike retia ve, when neceſ- 


fity called him to the field. Black, Cm. 2 V. 54. 


Suit of Court, That is, uit 16 ib lor dis court, is 


that ſervice which the feudary tetant was bound to do 
at the Lord's court. At firlt it was expreſly mentioned 
in the grant how often theſe courts ſhould be held. This. 
appears by Fleta, l. 2. c. 71. par. 14. Qui faciant ſettas 
ad curiam domini & gust ſectas per annum. Sometimes one 
or more, but never exceeding. three. Thorn mentions. 
two, uin. Et faciant ſedam ad curtiam Cuntaarie: bis 
ger annum, ſcilicet, in feſto Michaelis & Paſebe. But 
all the lord's tenants were not bound to attend his Courts, 
but only thoſe to whom their eſtates were granted upon 
that condition; But every man was bound to attend the 
ſheriff's turn twice in every year; which ſee in ſecta 
regaliy, And if the inheritance, by reaſon whereof the 
tenant was bound to attend only at one court, did de- 
ſcend to co-heirs, he who had ' cafrralem partem, was 
bound to attend the lord's court both for himſelf and all 


the coheirs. Cowell, _ 


None to be diſtrained for ſuit of court, but they 


who are bound to it by charter or preſcription, Sz. Marleb. 
2 H. 3. c. 9. Joint tenants and parceners ſhall make 
. one ſuit, 52 H. 3. c. 9. The remedy againſt the 
lord diftraining for it, where it is not due, and againſt 


the tenant with-holding it, where it is due, 52 H. 3. | 


c. 9. It is not taken away, by 12 Car. 2. cap. 

Duits at law. Are to be proſecuted in certain times 
limited by the ſtatute 21 Fac 1. c. 16, fc. © Thoſe per- 
ſons who acted as lientenants, deputy lieutenants, juſtices 
of peace, (Fe, not authoriſed, at the bringing in of King 


William, were indemnificd from vexatious /azts, by 1 WW, | 
| one to appear at a day; and muſt» be: by certain ame, 


M. c. 8. So perſons that ated for ſecurity of the go- 


vexament, during the rebellion in the late reign. 1 Geo, 
1. c. 39. Perſens deſiting to end any ſuits or controver- 


ſes, for which there is no remedy but by perſonal action 
_ nou ſummons. 6 Rep. 54. 37 H. 6. c. 26. There? 


or bill in equity, may agree that their ſubmiſſion to the 
award of arbitrators, ſhall be made a rule of court, Cc. 
9&0 Hf. 3, 6 19a. See Black. Com. 3.116. 
Suit in equity, .Tbe firſt commencement (in Chan- 
cery.) is by preferrivg as bill to the Lord Chancellor in the 
{tile af a petiton, ſetting forth the circumſtances of the 
caſe at length, as ſome fraud, truſt, or hardſhip, and 


-, * 


tion, (/opgefio) Is in law furmiſb, or i- ; 


pon the ate hin of the 


fait in law, and is divided into /uit real and prnſenal; 


- * 5 


* 
d * ' * 


ended The defendant | nn 1 
pe eee — 


plead and demur, or demur alone, as ad viſed by'coonſe, 
lufficient 


matter, confeſſed in the defendant's anſwer to proud s 


dedrer upon; he may proceed to the hearing of the 


rally to the enfwer, averring: his bill to be true, certain, 


aud ſuffirient and the defetidant's anſwer. tode.dire&ly 


award; upon which the deſendant rejoits; averrins 
like on his fide 5 which is joining We e hou 
diſpute. See Black. Com. 3 V. 442, Cc. 448, 3 
Suit ot the Ring's Beate, i the purſaisg à man 
for the- breach of the pesce. 6 R. 2. F. 1. 5 H. 4. 
C odet yd 1D. Dates 30 G3 2 
-- Duit=Silver, A ſmall; rent or ſum of money paid in 
ſome manots to excuſe the appearance of freeholders at the 
e ing bd fooee Yo 
-- Sulcus-Jquez,” A little brook or firexin'of water; g. 
. called ite, and in ER a dete. Paroch. Antid. 
$830 Dont 23 ow wel nt ont -oonrmmng wel df; on! © 
/Publeey, (From ther Ser, gab, i. 6. Autun] 4 
plough- land. 1 If. 7. 1 <0 Lt 
- Dullinga, Sullingata Terre, Is the ſame with fooling. 
Thora pig: 931. sat gat an mu 35 > vi6;1;H 
Sumage, (Yanmaginn ts. ſummagium) Toll for carriape 
on horſe nacſc: Pes un eqns portante fammagitm per gi 
midiumAnn. obolum.” Chart: de Foreſts, c. 14. Cromp. 
Jariſ. 191. 1 (299 En einn TEX, 
. e (/ainmarium Or an abridgment. Law 
Summarr conbiſtions,. A ſummary proceeding it 


39 JS $34.2 


7 * * 860 
bh 4 4» 
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ſoch as it directed by ſeveral acts of parliament (for the | 


Common law is a ſtrenger to it, unleſs in the. cafe of con- 
tempts ) for the conviction of offenders, and the infliding 
of certain pe nalties created by thoſe acts of parliathent. 
In theſe eaſes there is no intervention of a jufy, but the 
party accuſed is acquitted or cogdemned by the ſuffrage 
of ſuch perſon only, as the: ſtatute hath appointed for his 
judge, as one or more juſtice of the peace, fc. See 
Black. Com. 4 V. 277, gc. ü unn WO 
Dummer⸗hus⸗ Silver. A payment to the lords of the 


Py 
Lo 


wood in the Yealds of Kent, who uſed to viſit thoſe: places 


in ſummer time, when their under-tenants were bound to 
prepare little /urmer-houſes for their reception, or elſe pay 
a com poſition in money. Cuftum de Sittingburn, MS.” 
Summoneas, Is a writ judicial of great diverſity, 2c- 
cording to the divers caſes wherein it is uſed; Tabl. Reg. 


Summoners, //ammoniterts) Are petty officers that 
cite and warn men to appear. in any court; and theſe 


ought to be Soni bominet, c. Fleta, lib. 4. The /anv 
monitores were properly the apparitors, who warned 1n de- 
hnquents at à certain time and place, to anſwer any 
charge or complaint exhibited againſt them: And in et. 
tations from a ſuperior court, they were to be equal of 
the party cited ; at leaſt the barons were to be ſummoned 
by none under the degree of knights. Paroch.' Aulig. 177. 
See Black. Com. 3 . 279,  * 3 af | 


* 


Summonitoꝛes lcaccarii, Officers who aſſiſted in co 


lecting che King's rebenueg by eiting the defaulters there · 
in, into the court of Exche quer. ! 

Summons, (/ammenitio) Is with vs as much as we- 
catio in jur, or citurio among the Civilians, Fleta, lib. 
6. cop. 6. In general, it is a writ to the ſheriff to warn 


ers on the tenant's land, not his goods, Sc. And, ? 
againſt an heir, ſhall be on the lands that did deſcend; t 
making default, at the grand cape he may wage his lau 


Jummons in-writs of formedon, c. And on every. 


upon the land in a real adtion, fourteen days before the 
f on a Sunda), 


return, proclamation is to be made thereo 

at or near the door of the church or chapel of the place 
where the land lies, which moſt be returned with the 
names of the ſummoners: And if fuch proclamation ſh? 


praying relief, and alſo. proceſs of ſubpoena againk the | not be had, then no grand cape ſhall iſſue, but an _ 


n 


9 8 


| y | | Mn 
” 5 7 I bs. B. 2 c , fp # ., 7 45 1 #71 4 go 2 5 2 22 O# 2 ind! 4 ; | 10 | 170 | | 
Snedföns. But fork judgment may be after joinder is | e 
6 . 7 , £ * Wt U | | „ 
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| the aſigameat of erfer. 2 Lg Fr. Reg. 6j. 
| . For more learning on this Jubjef?, fe 20 Vin. and 4 
New Abr. rt. Summons and Severance.  *_ 

* Summons to pariſaritnt, Accordiog to Blackfone, in 
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| the main the conltirution of parliament, as it now fande, 
| was marked out ſo long apo as the ſeventeenth year of 
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proceſs, which muff 
went of 


King Jobs, A. D. xi; | 


that prince, wherein he promiſes to n all arch- 


| 9 r E Lan 7 KY SEAT 
"ſhops, , biſhops, abbots, earls, and greater barons perſon- 


ally; and all other tenants in chief under the crown, b 
the ſheriff and bailiffs; to meet at a certain place, with 


F. 


forty days notice, to aſſeſs aids and ſcutages when neceſ- 
/ 
p D wh mg ad warratitizanduiii Sammoneas ad war- 
rantizand*, The proceſs whereby the vouchee ih a com- 
mon recovery is called. Co. Lit. 1ot 
Sumptuarr Laws, (Sunptuaria Lex, from Sumptua- 


proceed. in ſuch a8 ten without the ocher ef others. 4 
New FE Oh | ³˙·¹˙˙m e 
It is a principle of law, where two of mote have a 


joint right to a thing, they mult join in an aQioh for th 

recovery thereof, 4 New Abr. 660. Joint-tenants mul 
| implead jointly; for 951 claim under one and the ſame 
title. 1 1. 180. So parceners, who make but one 

heir, muſt, in order to recover the poſſe ſſion of their an- 
ceſtor, be joined in præcipe. 1 Inſt, 163, 164. Exe- 
cutors, becauſe the right of their teſtator devolves on all 
of them, muſt likewiſe all joia in an action for the 
recovery thereof. Godolpb. Orph. Leg. 134. Salk. 3. : fe of God, to | 
—— ER | profaned, * Perſons uſing bull-baiting or bear-bating, or 
And wherever the right of adtion is in two or more : | 37 | 
perſons, and they have not all joined in any action that 
28 brought, the defendant may plead in abatement : for, | 
if one could recover in ſuch caſe ſingly, every other 
might do the ſame; and by this means a defendant. 
would be, liable to anſwer in divers actions for the 
ſame thing. Cri. Blix. 554. Deering v. Moor. 9 Rep. 
Soy SQ go 33, 3 bows ee Lene 25 &e, 10G.) 
OZ. | 1 + Pg 
It is indeed in the power of any one or more, where | p 
two or more have a joint right of action, to commence | 
a ſuit in the name of all whoſe ſuch right is; but, not- 
withſtanding that a plea in abatement would be thereby 
prevented, it would (till be in the power of any one of 
them, by neglecting to appear, or refuſing to Proceed | | | 
afterwards in ſuch ſuit, to render it fruitleſs, 1 /n/t. 139. | of a butcher muſt be laid to be contra formam flatuti; far 
Bro. Summ. and Sev. pl. 7. For if two or more join l 
in bringing an action, and one makes default, the non- 
ſgit of him is the nonſuit of them all. Bro, Summ. and es of 
Sev. pl. 5, 7. So if divers join in a writ of error, the | 5 Arm. c. 9. Sunday is not a day in law for proceedings, 
aſſignment of errors cannot be by one without the others. | 

Cro. Eliz. 192. Andrews v. Ld. Cromwell. . _ 


— * 


To prevent the great inconvenience, and the Failure of f the | 
juſtice, which would be if perſons, in whom there is a [entered and recorded to be done on a Sunday, it makes it 
joint right of action, ſhould be precluded, by the negli- 

| gence or colluſion of any one of them, from having the 
effect of a ſuit for the recovery of ſuch right; the law has 
provided, that if any one of thoſe perſons, in whofe name 
2 joint action is commenced, does not appear, or after 
appearance makes default, the other or others may have | « aE nd reſtra 
judgment ad /equendum ſolum, or, in other words, a judg- | ings. 1 La. Raym. 706. A writ of inquiry cannot be 
ment of ſeverance, Hard. 48. Manly v. Lovel. Bro. executed on a Sunday, 1 Strange 387, a * 

Summ. and Se. pl. 4, 16. And ſee ib. pl. 18. F. N. B. Supertargo, A perſon employed by merchants to go 

128. 1 I»ft. 139. EAR | I voyage, and overſee their cargo, and diſpoſe of it to the 

The conſequence of this judgment is, that, notwith- beſt advantage. Merch, Dig. dec 

ſtanding the ſeverance of one or more who did not ap- Super ⸗in tut ion, (/uper-in/ifutio) Is one inflitution 

pear or who made default, the other plaintiff or . upon another; as where A. B. is admitted and in/!ituted 

in the action may proceed in the ſuit. 4 New Abr. 66 1. to a bene fice upon ohe title, and C. D. is admitted and ; 
Where two or more are plaintiffs in an ation, and | in/eztared on the title or preſentment of another, 2 Cro. 

one of theſe has not appeared, he muſt be ſummoned | 46;. See [n/titation. YO 1 3 

before judgment of ſeverance can be given againſt him; | Super- jurare, A term uſed in our ancient law,, hen 

for it is a general rule, that a nonſuit is in no caſe peremp- | a Criminal endeavoured to excuſe himſelf by his own oath, * 

tory before appearance, becauſe a writ may have been | or the oath of one or two witneſſes, and the crime ob- 

purchaſed in the plaintiff's name without his privity.” 1 jected againſt him was ſo plain and notorious, that he wWas 

Inſi, 139. Bre. Summ. and Sev. pl. 10. 2 Rol. Abr, | convicted by the oaths of many more witneſſes: This was 

488, | . n oY | | i | called Japer-gurare. Leg. Hen. I. C. 74. Leg. Athel- 

But if two joint plaintiffs have both appeared, and af. ftan, e. 117. oY; e 

terwards one makes default, the court may, without Duperoneratione Paſturæ, ls a judicial writ that lies 

iAving any ſummons, immediately give judgment of | agaioſt him who is impleaded in the county-court for the 
ſeverance. Bro. dumm. and Sev. pl. 10. 10 Rep. 135. | ſurcharging or overburthening a common with his cattle, 
in a Caſe where he was formerly impleaded for it in the 
| ſame court, and the cauſe is removed ifito one of the 

e. N 4 


courts at Ho/tmin/ter, Reg. Jugic, F 
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crying of milk on a Sunday in the morning or renin. 
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Hard. 317. No judgment of ſeverance can be given in 
2 writ of error, unleſs it is prayed before the defendant 


has pleaded nullo et erratum. Cro. Jac. 117. Blount », | 
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any award, &c. 2 Hawk, P. C. 293. If a ſheriff holds 


Duper Pzerogativa Regis, A. writ which formerly 
lay agaioft the King's tenant's widow for marrying with- 
oat the King's licence. F. N. B. 174. 
.  Duperſedeas, ls a writ that lies in a great, many caſes; 
and figoifies in general a command to ſtay ſome ordinary 
proceedings at law, on good cauſe ſhewn, which ought 
otherwiſe to proceed, F. N. B. 236. A Juper/edeas is 


uſed for the ſtaying of an execution, after a writ of error 


is allowed, and bail pot in; buy no /aper/edras can be 
made out on bringing writ of error, till bail is given, 
where there are judgments upon verdicts, or by default, 
in debt. 3 Jac. 1. c. 8., nor iv actions for tithes, pro- 


miſe for payment of money, trover, covenant, detinue, 


and treſpaſs. 13 Car, 2. ff. 2. c. 9. And execution 
ſhall not be ſtaid in any judgment after verdiQ (except 
in the caſe of executors) by writ of error or ſuper /edras 
thereon, unleſs bail be put in. 16 FF 17 Car. 2. c. 8. 
r | | | 


A writ of erer is ſaid to be in judgment of law a | poſt Bp II. 
fuperſedear, until the errors are examined, Sc, that is to | _ Duperſeding a commiſſion of bankrupt. IE 
the execution; not to action of debt on the judgment at | commiſſion of bankrupt iſſues, and there is ſufficienc 


law: from the time of the allowance, a writ of error is 
2 Juper/edeas ; and if the party had notice of it before the 
alloa anee, it is a /uper/edeas from the time of ſuch no- 
tice; but this mult be where execution is not executed, 
or begun to be executed. Cre. Fac. 5 34.  Raym. 100. 
Med. Ca. 130. 1 Salk. 321, r 
If, before execution, the defendant bring a writ of er- 
ror, and the ſheriff will execute a fieri fucias and levy the 
money, the court will award a /uper/edeas, quia erronice 
emanavit, and to have reſtitution of the money. Siile 
414. After an execution, there was-a /uper/edras, quia ex- 
ecutio improvide emanavit, &c. iſſued ; and there being ho 
clauſe of reſtitution in the /ſuper/edeas, it was inſiſted that 
the execution was executed before the /uper/tdeas award- ' 
ed, and that a faulty /uper/edeas is no /uper/edeas ; but the 
court ordered another /uper/edeas, with a clauſe of reſti- 
tution. Moor 466, 3 Nelſ. Abr. 256. . 
The /uper/edeas, quia erronice emanavit, lies to reſtore 
a poſſeſſion, after an habere facias ſei/inam, when ſyed out 
erroneouſly ; ſo of a /uper/edeas after execution upon a 
capias ad ſatisfaciend. if it be immediately delivered to 
the ſheriff. Jenl. Cent. 58, 92. It appearing upon af- 
fidavit, that there were two writs of execution executed 
upon one judgment: the party moved for a /uper/edeas, 
becauſe there cannot be two ſych executions, but where 
the plaintiff is hindered either by the death of the de- 
fendant, or by ſome act in law, that he can have no be- 
nefit of the firſt; and ſo it was adjudged. Stile 255. A 
Superſedeas is grantable to a ſheriff to lay the return of an 
habeas corpora; and if he return it afterwards, and the 
parties proceed to trial, it is error ; and fo are all the pro- 
ceedings in an inferior court, after an habeas cor pora de- 
livered, unleſs a procedendo is awarded, in which caſe a 
ſuberſedeas is not to be granted. Cro. Car. 43, 350. 
When a certiorari is delivered, it is a /uper/edeas to in- 
ferior courts below; and being allowed, all their pro- 
ceedings afterwards are erroneous; and they may be 
puniſhed, . The juſtices, c. to whom a certiorari is ſent, 
are to iſſue a ſuperſedtas to the ſheriff to ſtop execution of 


plea of 40s. debt in his county-court, the defendant may 
fue forth a ſuper/edeas, that he do not proceed, &c. Or 
after judgment he may have a fuperdeas directed to the 
ſhetiff, requiring bim not to award execution upon ſuch 
judgment; and upon that an alias, a pluries, and an ar- 
tachment, &c. New Nat. Br. 432. | . 
Superſedeas may be granted by the court for ſeiting 
aſide an erroneous judicial proceſs, &c. Allo a priſoner 
may be diſcharged by ſuperſedeas; as a perſon is impri- 
ſoned by the King's writ, ſo he is to be ſet at liberty; 
and a ſuperſedeas is as good a canle.to diſcharge a perſon, 
as the firſt proceſs is to arreſt him. Finch 453. Cro. 
Fac. 379. If a privileged perſon is ſued in any juriſ- 
diction foreign to bis privilege, he may bring his /aper- 
ſedeas. Vaugh. 155. But a peer, being arreſted by a 
bill of MiddleJex, was ordered to plead his privilege; and 
pot allowed a ſuperſedeas. Stile 177. Wag a peer to be 
now arreſted; the houſe of Lords would, in all probability, 


| ther, 4 New Abr. and 20 Vin, Abr. tit. Superſededs, And 


| /edear, So, if on an iſſue directed, to try whether 


King's highway, or in the lands anciently belonging to 


concerned in ſuch a flagrant breach of privile 
8 45 compel the plaintiff to diſcontia ue his a K 1 
| falſe impriſonment to detain a man in cuſtody after 2 
| /uper/edeas delivered, for the ſaperſidras is to be obeyed : 
| and in ſuch" caſe it is a few caption without any cauſe, 
12 Cre. 379. 3. Nel/. 256. There is 2 /u er ſedeas where 
an audita querela is ſued ; and out of . Ghancery, to 
ſet a perſon at liberty taken upon an igraf, on givin | 
ſecurity to appear, Wc. And in caſes of ſurety of the 
peace and good. behaviour, where a perſon. js alreag 
und to the peace in the Chancery, Ce. Now. Ne. 
Br. 524, 529, 532, So where a warrant iſſues again 
a man, on an inditment found * againſt him, for , 
| mildemeanor, or other bailable offence, and be hay. 
ing notice of it, does, before caption, duly put in bail, 
to N and traverſe, the indictment, c. he is iq. 


titled to a /uperſedear, to prevent a caption. Ste far. 


+. 


to pay all the creditors, and the charges, and fftis. 
faction is made to all the creditors, Ft . 
may be ſuperſeded. 2 Cha, Ca. 144. A commilſion 
is alſo ſometimes ſuperſeded, on the creditors agree 
ing with the bankrupt, and conſenting to a Fe. 


the party againſt whom the commiſſion iſſued, is or 
is not a bankrupt, and a 'verdi& is found in bis fa. 
vour, or upon an action where the bankruptcy comes 
in queſtion, and a verdict is found in his favour 
the chancellor will ſuperſede the commiſlion, 

Super ſtatuto 1 24. 3. cap. 12, 13. Is a writ that 
lay againſt the King's tenants holding in chief, who 
aliehed the King's land without his licence. F. V. B. 


fol. 178. | 3 
Super Statuto de Articulis Cleri, Cap. 6. A writ 
lying againit the ſheriff or other officer that diſtrains in the 


the 3 F. N. B. 173. S | 
Super Statuto facto pour Deneſchal & Marſhal de 
Boy, Cc Is a writ that lieth againſt 4 ri 
Marſhal, for holding plea in his court of Feehul, or for 
treſpaſs or contrats wet made and ariſing within the King's 
TW ( 
Super Statuto verſus Servantes # Laboratozes, 
A writ againſt him who keeps /eryants departed out of 
their ſervices contrary to law. F. NM. B. 167. TE. 
Super Statuto de Pozk, quo null ſerra viteller, 
&c, Is a writ lying againlt a perſon that uſes victual - 
ling, either in groſs, or by retail, in a city or borough- 
town, during the time he is mayor, Wc. F. N. B. 
172. SOLE: 3 122 
Duperſtitious Uſes, Cauſing forfeiture of lands and 
goods to the King, by Stat. 1 Edw. 6. c. 14. See L, 
and Black. Com. 3 J. 428. . 
Duperviſoz, (Lat.) A ſurveyor or overſeer: And it 
was formerly and (till is a cuflom among the better ſort of 
people, to make a ſuperviſor of a will, to ſuperviſe and 
overſee the execators that they punctually perform the 
will of the teſtator ; but this office is of late very carelelly 
executed, ſo as to be to little purpoſe or uſe, Superviſor 
(now ſurveyor) of the highways, is mentioned in the Sat. 
5 Eliz. c. 13. And in the late acts relative to the high- 
ways. See Poſt, Surweyors of the Highways. | 
Supplemental bill in equity. If a plaintiff hath te- 
plied to a defendant's anſwer whereby the cauſe is at if- 
ſue, and afterwards new matter ariſes, which did not 
exiſt before, he muſt ſet it forth by a ſupplemental bil. 
Black. Com. 3 V. 448. | | 
Suppletozy oath, The Civil law univerſally requires 
the teſtimony of two. To extricate itſelf out of this ab- 
ſurdity, the modern practice of the Civil courts has plunge 
ed itſelf into another, Where there is only one wit- 
neſs, to make up the neceſſary complement of two, they 
admit the part himſelf (plaintiff or defendant) to be ex- 
mined in his own behalf; and adminiſter to bim what 18 
called the ſupp/etory oath; and, if his evidence bappen 
to be in his own favcur, this immediately converts & 


commit the attorney, plaintiff, officer, aud all others 


half proof into a Whole one. "Black, Cm. 3 F. 270, 
271. * . ' ene 255 EN og Ay $735 rh 18 3 229 * 
Supplicavit, Is a writ iſſuing out of Chancery, for tak- 

ing ſurety of the peace, when one is in danger of being 

hart in his body by another; it is directed to the juſtices 
of peace and ſheriff of the county, and is grounded upon 
the Stat. 1 Ed. 3. c. 16. which ordains, That certain 
perſons ſhall be aſſigued by the Chancellor to take care of 
the peace, Jr. F. N. B. 80, 81. When à man bath 
purchaſed a writ of /upplicavit, directed to che juſtices of 
the peace, againſt any perſon," then he, agtinſt Whum 
the writ is ſued, may come into the Chancery, and there 


— 


K. Caibtrg)'s enſe. And in this Cale it ws fe. 
folve | 


by an rhe Judges, 'that,” by our abGientTaws, this 
of one head, Which is the King, and of à body politic, 
made op of many well agreeing netmbers, "all' which, the 


| law divides into two ſeveral” patts, che clergy and the 
ſu 


laity, both of them immediately under God, ſubjeck and 
obedient to the head. And the kingly head of this poli- 


tick"body; ib furniſhed Wirh prerogative and jurtſdiftion, 


to render juſtice] and right to every part aud member of 
this body, of what eſtate or degree ſoever, otherwiſe be 
would not be at the head of the whole. 5 Co, Rep. 8. 


find ſureties that he will not do hurt or damage unto him 
that ſueth the writ; and dpon that he ſhall have 4 writ 
of ſuperſedeas directed to the juſtices, We, reciting his hav- 
ing found ſureties in Chancery, according to the writ | 


of ſapplica uit; and alſo reciting that writ, and the man- 
ner of the ſecurity that he hath found, c. commanding | 
the juſtices,” that they ceaſe to arreſt him, or to «compel , 
| him to' find ſureties, c. And if the party who ought to | 
find ſureties, cannot come into the Chancery to find ſure. 


ties, his friend may ſue a #per/edes in Chancery for him; 


reciting the writ of ſapplicauit, and that ſuch'a one and 
ſuch a one are bound for him in the Chancery in ſuch a 
ſum, that he ſhall keep the peace according to it; and the 
writ ſhail-be directed to the juſtices, that they take ſurety | 
of the party himſelf according to the ſupplicavit,: to keep 
the peace, Ac. and that they do not arreſt him; or if they 
have arreſted him for that cauſe, that they deliver bim. 
New. Nat. Br. 180. en Sane ee FADES 6. 
Sometimes the writ of /upplicavie is made returnable 
into the Chancery at a certain day; and if fo, and the 
Juſtices do not certify the writ, nor the'recogniſance, and 
the ſecurity taken, the party who ſued the /upplicavir ſhall 
have a writ of certiorari directed unto the juſtices of peace 
to certify the writ of /#pp/iczwit, and what they have done | 
thereupon, and the ſecurity found, Ge. Ibid. If a re- 
cogniſance of the peace be taken in purſuatice of a writ of 
ſupplicavit, it muſt be wholly governed by the directions 
of ſuch writ; but if it be taken before a juſtice of peace 
below, the recogniſance may be at the diſcretion of ſuch 
juſtice.” 'Lazd. 100 DA. „ %. 
To ſue the writ of ſupplitauit, the party that deſires it 
muſt go before one of the Maſters in Chancery, and make 
oath that he does not defire the ſame through any malice, | 
but for his own ſafety; upon which the maſter makes out | 
4 warrant, and the writit made by it by one of the clerk's | 
in the ſix clerks office; and when made, the*/ufplicavit | 


* — 


is to be delivered to the ſheriff to have his warrant there- 3 


upon for arreſting the party, Sc. and then, having ſued: 
out a certiorari, it is to be delivered to them that took 
bail thereon; and they are required to certify it, Cc. 
Pract. Solic. 130. See Surety of the "Peace, and Black. | 
Combig}Nit or bivort ee 21562, % Mall 02 


Supplies. Extraordinary grants to government, by | 


parliament, to ſupply the exigencies of the ſtate. See on 
this ſubject, Black. Com. 1 J. 307. EL v 5.403 90 


Supꝛemacp, Signifies ſovereign dominion, authority | 
and preheminence, the higheft eitate. King Hen. 8. was 
the. firſt prince that ſhook off the yoke of Rome here in 
England, and ſettled the ſupremacy in himſelf, after-it had 
been long held by the Pope, Stat. 25 Hen! 8. c. 12, 20. 
And by 1 Ex. c. 1. all eccleſiaſtical juriſdiction was 
annexed to the crown; and it was ordained that no ſo- 
reign potentate ſhould exerciſe any power or authority in | 
this kingdom: Alſo the barb of ſuprimacy was appointed, 
Sc. By theſe laws the great power of Rome was ſup- | 
preſſed; and the act of 1 Elia. Sir Edward Coke Ways, 
was an act of reſtitution of the ancient juriſdiction eccle- * 
ſiaſtical, Which always belonged of right to the crown of | 
England;'and that it was not introductory of a-new law, 
bur declaratory of the old, and that which was of of right | 
ought to be, by the fundamental laws of this realm, par: 
cel of the King's juriſdiction; by which laws, the Trop! 
as ſupream bead, had full and intire power in all cauſes 
eccleſiaſtical: as well as temporal: And as in temporal 
cauſes, the King doth judge by his judges in the Ebarts 
of juſtice, by the temporal las of England; ſo in cauſes 
eceleſiaſtical, they are to be determined by the judges 


— 2 a 


There ure ſevertt füſtancks of ecclefiatical juriſdiftion 


Exerciſed by the Kin 86 of England in former ages; zu in 


this reſpe& the King is ſaid to be perſena mixia & unit 
cum fact rablibu he King is the /apreme ordinary, ahd 
'by the ancient laws of the 152 "might, Without any act 
of pafliament, make 'ordinances for the government of 
the clergy; and if there be a controverſy between ſpirik- 
ual perſons” concerning jüriſdigion, the King is arbitra. 
tor, and it is a fight of his crown to declare their boahdt 


Se. Moor 755, i043. Hob. 17. See Appeals ro Rome, 
Pepe, and Premutire, and Black. Cem. 1 V. 49, 1 46, 
r OT TI eee 
, Durcharge, An over-charge,' beybnd whar in Juſt "and 
rg ht” NOTION PR OT. TO RET 
-  Durcharge of common, This is a diſturbance 6f com- 
mon of paiture, by any one who hath right off ec 

parting more cattle therein than the paſtüre ang berbage 


| will ſuſtain, or the party bath a right to do, This ur- 


charging can, properly ſpeaking, only hap en where the 
common is "apperaant or appurieuant,” and of courſe limit- 
able by law; '6r where, © when in gro/5; it is expreſs- 
ly limited and certain: for where a man hath common in 
770i, Jans nombre, or avitboad flint; he cannot be a /ur- 
charger. But even in this caſe there muſt be ſufficient for 
the lord's own beaſts; for the law will not ſüppoſe that, 
at the original grant of the common, the lord meant to 


| exclude himſelf. The remedy for furcharging common, 


1s by the lord's diſtraining the ſurplus number, 0 by hie 
bringing treſpaſs, or by action on the eaſe, in which any 
commoner may be plaintiff.” "Black. "Com, 3 V. 237, 
238. | | | | : 

'.- Durcharge of the Fozeſt, (Superonerutio foreftz,)) . Is 
when a commoner puts on more beaſts in the foreſt than 

he has a right to, Manwood, part 2. cap. 14. num. 7. 

And is taken from the writ De ſecunlu Juperoneratione 
Paſturæ, in the ſame ſenſe when the commoner ſurchurgetb. 

Inſt. fol 293. 2 l aa 26 4 2-534 as 
Sur Cui in vita, Is a writ that Hes for the heir of a 
woman, whoſe huſband hath aliened Her land in fee, and 
ſhe negleRed to bring the writ Cui wita for recoyery 
thereof; in this cafe, her heir may bring this writ dgzinſt 
( HY DO. 1460: 


* 


the tenant after her deceaſe. F. N. BY 1 930 


Surety, (af Yadas) A bail that yiſdertikes for ans- 
ther man in a criminal caſe,” or action of treſpaſs, Tc, 


And there is 4e of the peace, ſo called, becauſe the 


party that was Ih fear is thereby ſecuted, by bond or re- 
cognizance of the other, and his „bail bound for\ bim. 
"Lamb. Eire" 11672." Vide Good B,. and 20 F754. 
Aby. 101. See . artec 952 qi 19.. 936549, 204 16 
Suretp of the Peace, (Seh Ma Pael, fo esked, 
becauſe the party that way in fear IF erco cent, 
Is an acknowledging of a boßd t Kitg; tsken b 
a competent judge of record, fbr the Arbing the phi, 
This peace may a juſtice: of the pekte command, eirher 
A miniſter, when he is commanded thereto by a igher 
authority; or as a judge, When he doth it of his dn 
power, defived from his commiſſion, Of both theſe, Tee 
Lanb" Eirm." Ib. 2, cap. 2. P. 77, Coll. 
A joſtiee of peate may, according to his diferetion, 
bind all thoſe to 1 the peace, who, in his preſenee, 
mall make any affray, or ſhall" threaten' to kilf or beat 
any” perſon, or ſhall contend together with hot words, 
and all thoſe Who ſhall go about with u bufaal weapons er 
attendance, to the terror of the people; and all ſach' per- 
ſons as ſhall be known by him to be common barrators; 
and all who ſhall be brought before him by a conſtable, 
for a breach of the peace in the preſence of ſuch conſla- 


thereof, according to the King's eccleſiaſtical laws. 5 


ble; and all ſuch perſons, who, having been before bound 
R | to 


of common 
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their recognizance, 


* 
N F 5 4 


Lamb. 77, 78. Bro, Peace, pl, 7, 8. 
1 Hawk. 126. | BO NF 


A wife may demand ſurety of the peace againſt her 
huſband, if he threatens” to beat her outrageouſly, or to 
Hawk, 127. Vide Stra. 1231. Articles of the peace 
may be exhibited by a huſband againſt his wife, Str. 
1207. Sims's caſe, 1 Hawk. 127. | See Pult. 18 Lamb. 
$1, 83. Bro. Peace, pl. 22. 1 Hewk, 127. Infants and 
ſeme coverts ought to find ſurety by their friends, and 
not to be bound themſelves, - 1 Hawk. 17. 

Whenever a perſon has juſt cauſe to fear that another 
will burn his houſe; or do him ſome pee ppt hurt, as by 

killing or beating him; or that he will procure others 
to do him ſuch miſchief, he may demand the ſurety of 
the peace againſt ſuch perſon. Land. 82, 1 Haul. 
127, Str. 473- Surety of the peace may be demanded 
by a wife, if her huſband gives her unreaſonable cor- 
rection. Mod. 874. Sir 5 Seymour's caſe, Godb. 
215. F. N. B. 80. Surety of the peace ought not to 
be granted to a man for fear of danger to his ſervant or 
cattle. Lamb. 83. It hath however. been ſaid, that a 
man may have the ſurety of the peace 2 one who. 
threatens to hurt his wife or child. . 266. The 
ſurety of the peace ought not to be granted for any 
paſt battery, unleſs there is a fear of ſome preſent. or fu- 
ture danger: But the offender muſt in ſuch caſe be puniſh- 
ed by «ion or indictment. Dalr, 266. The demand 
of the ſurety of the peace ought to be ſoon after the cauſe 
of fear; for the Nr much time to paſs, before it is 
demanded, ſhews that the party has been under no great 
terror, 6 Mod. 132. The Queen v. Lan. | © 


1. Of granting ſurety of the peace by the court of 
SY granting ſurety peace by the court of King's 
3. of granting ſurety of the prace by a juſtice of the 
4. Of forfeiting a recognizance for keeping the peace, and 
how ſuch recognizance may be diſcharged. 5 


wy 


At the Common law it was ſufficient, in order to obtain | 
proceſs for ſurety of the peace from the court of Chan- 
cery, if the party who demanded it made oath, that he 
was in fear of ſome: corporal hurt, and that he did not 
crave the ſame out of malice, and for the ſafety of his 


80. 


body. 7. V. B. | 
g 22 1. “. 8. All 


But by the 21 proceſs of the peace 


mall be void, unleſs granted on motion in open court on 


_ affidavit in writing. 


When articles of the peace are exhibited in the court of 
Chancery, and oath is made that the ſurety of the peace 


js not craved by the party through malice, but for the 


ſafety of his life, a writ of ſupplicavit iſſues, directed to 
the juſtices of the peace generally, or to ſome one juſtice 
f or to the ſheriff, commanding them or him 


of the 
to take ſecurĩty in the ſum thereon indorſed, and, if the 


party refuſes to find ſuch ſecurity, to commit him to the 
next gaol, un 
| Vide Bro. Off. pl. 39- F. N. B. 81. : 
Lamb. 101, 107. 1 Hawk. 129. 


If no return is made to the writ of ſupplicavit, the 


ſhall be convifed of baving forfeited | 


ſurety of the peace; 
the Firſt, e, 8. be done, unleſs articles 


„ until he does find ſuch ſecurity. F. V. B. 80. 
Bro. Peace, pl. 9. 
I | | Abr 691. 


who ſued it out may have a certiorari, directed to 
the perſon who ought to make a return, commanding | 
him to certify the writ of /#pplicavit, and what has been 
done thereupon. F. N. B. 81. 1 Hawh. 129. Lamb. 


pes a writ of ſagplicavit has iſſued from the court of 
Chancery againſt any perſon, be may by himſelf, or ſome 
friend, come into the court of Chancery, and find ſure- 
ties there that he will not do any harm to him who hath: 
ſued out the writ; 4 pat 1 5 ſhall have a writ of 

ſedeas, reciting the writ of /upplicavit,' and the ſecu- 
23 diretted to the juſtice or juſtices of the peace, 
er to the ſheriff, commanding that they ſurteaſe to arrefi | 


8 


him, er compel him to find ſureties,, ang-if: ; 
arreſted him for that ca | 
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© and no other, chat they, de. 


14 4 


At the Common law:the oath of the party. was a 6 

cient ground for the court of . * | 
| but this. cannot, ſince the ſtatute 
made in the twenty-firſt year of the reign of King Jana. 
de Firſt, e, nleſs of the peace ate er- 
. in this court upon motion in open cu,. F. N. A. 
Where articles of the peace ate exhibited in the coun of 
King's Bench, and. oath. is made, that the party does nat 
crave the ſecurity of the peace out of hatred. or malice, 
but merely for the preſervation of his life and perſon from 
danger, an attachment of the peace iſſues to the ſheri 
commanding him to take bond for the appearance of the 
party at the return of the writ to put in bail to the acti 
eles in this court; and, if ſuch bond is not given, to 
commit the party to the next gaol. Comb. 427. Rue 


ſil's caſe. F. N. B. 79. Where the panty: agaiaſt whom 


articles of the peace are exhibiced, comes into court to 
put in bail, the articles ' muſt be read to him. 6 Mod. 
132. The Nuten v. Lane. 3; TE or 
| Robert Parnel baving. exhibited. articles of the peace 
againſt Sir Thomas Allen, Bart. and three others, an at- 
tachment of the peace iſſued againſt them, Before. bail 
was put in, Parnel, in a petition to the court recited 
ſome of the fats ſworn to in-the articles, and endeavour. 


ed to explain them.  Hereupon the counſel for the de- 


fendants moved for a rule to review the articles, and ſome 
affidavits were read to contradict the facts therein charged, 
Upon reading the petition, and theſe affidavits, in which 
the facts were flatly contradicted by ſive or ſut perſons, a 
rule was made to ſhew cauſe, why the articles ſhould not 
be reviewed, and that Parnd ſhould attend upon the day 
for ſhewing cauſe. He did attend, and the court was, 


upon the whole, fo ſatisfied of his having been guilty of 


perjury, that he was immediately committed for wilfal 


| 255 N | and corrupt perjury z and a rule was mede, that all far- 
t. Of granting ogg oo peace by the me. #1] 


ther proceedings upon. the articles ſhould ſtay. The rule 
was prongunced. in theſe terms, and not to take the 
«© articles off the file, in order to give the defendants an 
Mt opportunity, which could- not otherwiſe have been 
done, of proſecuting Parnel for perjury.” MS. Rep. 
Re v. Sir Thomat Allen Bart. and others, Hil. 32 Ges. 2. 
See Lord Fan's caſe, Stra. 1202. n 
Articles of the peace having been exhibited, by Jabs 
Brown, againſt Hanna Bennett, and three others, a rule 
was made, upon reading the affidavits of the defendants, 
to ſhew cauſe, why ches articles ſhould not be reviewed. 
In theſe affidavits it was ſworn, that the defendants did 
not know any ſuch perſon as Broaum the articulant, and, 
beſides other ſtrong facts ſworn to, it was' ſuggeſted, that 
this was a contrivance of the defendant Bennet's huſband 
to oppreſs her, No cauſe being ſhewn,; the articles were 
ordered to be taken off the file. MS. Rep. Rex v. Ven- 
net and others. Eaß. 32 Ges. 2 + ly 
If a defendant, through infirmity of age or ſickneſs, 
be unable to attend the court, you may move for a nar- 
damus to be directed to the juſtices in' the country, to 
take ſuch ſecurity. See Stra. 835, Comb. 427. 1 New 
Vide the next clauſe. - E Las ILAN 
It bas not of late years been the practice of the 
court of King's Bench, to refuſe the receiving of at- 
ticles of the peace, where the articles contained in 
them is ſufficient for craving the ſurety of the peace 
But it ſeems as if that court is now come to a feſo- 
lation of putting a ſtop to this vexation of tbe ſub 
ject; for in a vety late caſe, where à motion was made 
by. Borough, to exbibit articles of the peace againſt Wait, 
the court, it appearing that Warr lived at the Devizs, 
and that Borough had not endeavoured; to obtain ſuretj 
of thy peace in the county, unanimouſly refuſed the o- 
tion: and Lord Mansfield, Ch. I. ſaid, Apply to the 8% 
giſtrates of the county, and iſ ſurety of the — 
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you, came here again, . MS. Rep. Borough's caſe, Cal. 
2 „ 53 3 | ; HELP *% N er 8 

1 When ſurety of the | ace is granted by the court of | 

King's Bench, if a Epe comes from the court of 


"to. the juſtices of that court, their power is at 


an end; and, the party, as to them diſcharged.” Bro. 
Pol; ei ge OT 


5: Of granting e of the peace, by date of the 


_ A juſtice of the peace may grant the ſurety of the 
peace, under the authority of che it of the 
peace, by which he is impowered to cauſe to come before 
Pim al thoſe, who to any one or more of the King's peo- 
ple, concerning their bodies or the firing of their houſes 
ave uſed threats, to find ſafhcient ſecurity for the peace, - 
or their good behaviour, towards the King and his peo- 
ple, and if they ſhall refuſe to find ſuch ſecurity, then 
them in the King's priſons, until they ſhall find ſuch 
ſecurity, to cauſe to be ſafely kept. Lamb. 36, 
Whenever oath is made before a juſtice of peace by any 
rſon, that he is actually under fear that another will 
urn his houſe, or do or procure to be done to bim ſome 
corporal hurt, and that he does not crave the ſurety of 
the peace through malice, but for the ſafety of his life, 
the juſtice is bound to grant it. Lamb. 83. J. N. B. 79. 
1 Hawk. 127. But if the ſecurity of the peace is de- 
fired againſt a peer, the ſafeſt way is to apply to the 
court of Chancery or Kiog's Bench, 1 Hawk. 127. 
Lamb. 81. Stra. 473. 9 | | 
If the perſon againſt whom it is demanded, be preſent, 
the juſtice of the peace may commit him immediately, 
unleſs he offers Iſureties; and a fortiori he may be com- 
manded to find ſareties, and be committed for not do- 
ing it. Bre. Mainp. pl. 39. 1 Hawk. 127. But if be 
is abſent, a warrant for committing him cannot be grant- 
ed till a warrant is iſſued commanding him to find ſure- 
ties; and this warrant, which muſt be under ſea}, ought. 
to ſhew the cauſe for which it is granted, and at whoſe 
ſuit. Lamb. 85. 1 Hawk. 128. 3 
The juſtice of the peace, who grants this laſt men- 
tioned warrant, may in this caſe make it ſpecial for 
bringing the party before himſelf only, for, as he has 
moſt knowledge of the matter, he is beſt qualified to do 
Juſtice in it. 5 Co, 59. Fofter's caſe. 1 Hah, 128, 
But if the warrant be in general terms to carry the party 
before any juſtice of the peace, the officer, who executes 
it, has his election to carry him before what juſtice. he 
leaſes, and may carry him to gaol, by virtue of the 
lame warrant, if he takes to find ſureties before ſuch | 
Juſtice ; for the warrant has theſe words in it, if he ſhall 
refuſe to find ſurety, c. Bro. Fall. Inpriſ. pl. 11. 
: Hawk. 128. $58 $9- „ 
If one, however, who apprehends that the ſurety of 
the peace will be demanded againſt him, finds ſureties . 
before any juſtice of the peace of the ſame county, either 
before or after a warrant is iſſued againſt him, he may 
have a ſuperſedeas from ſuch juſtice ; and this ſhall pre- 
vent or diſcharge him from an arreſt, under che warrant 
of any other juſtice, at the ſuit of the ſame party, for 
whole ſecurity he has found ſuch ſecurities. yy 95. 
96. 1 Hawk. 128. SO Wn 
The recognizance for keeping the peace, which a juſ- 
tice of the peace takes upon complaint below, is to be 
regulated, as to the number and ſufficiency of the ſure- 
ties, the largeneſs of the ſum, and the time it 18 to con- 
tinue in force, by the diſcretion. of ſuch juſtice. Lamb. 
100. -1 Hawk. 129. It has been ſaid that a recogui- 
zance taken by a juſtice of peace, to keep the peace as to 
4, B. for a year, or for life, or without expreſſing any 
certain time, which ſhall be intended to be for life, altho' 
no time or place iy fixed for the party's appearance, or he 
is not bound to keep the as to all the King's leige 
people, is good. 1 Hawh. 129. Lamb. 100. But it 
ſeems to be the ſafeſt way, to bind the party to appear at 
the next ſeſtons of . the. peace, end in the mean time to 
keep the peace as to the King, and all his liege people, 


— 


I Haul. 130. Cro. Elix. 86. 


and eſpecially as to the party, who has demanded the 
ſutety of the peace. Lan. 105. 1 Hawk. 129. | 


* 
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' izance at the next ſeſhons of the 
where he is or bath been juſtice, that the party 


bb bound may be called.“ If one of tbe ſureties of 2 man 
- who is bound to keep 


the peace dies, be. ſhall, not be 


obliged to find a new fi for the executors or ad- 


nizance, Land. 113. Bro, Peace, pd. 17. 2 Hawh. 129. 


. Of frfiting @ recognizance for being the gear, and 
. | LES 1 


bow juch recognizance may be dije 


| By the 3 H. 7. 6. 1. it is enaRted, : That if the party 
who is called-at a ſeſſions of the peace, upon a ni- 
zance for keeping the peace 


zance, with the record of the defauh, be ſent and certified 
into the chancery, or before the King in his Bench, or 
into the Bing's Exchequer,” M 
He who is bound to keep the peace, and to appear at 
the ſeſſions, muſt appear there, and record his appear- 
ance, otherwiſe his recognizance is forfeited, | And al- 
tho” the party who craved the ſurety of the /peace, comes 


not to pray that it may be continued, the juſtices, may in 


their diſcretion order it to be continued till another feſ- 


fions, Bro, Peace, pl. 17. Lamb: * 3 
But if an excuſe, which is judged by the court to be 


a reaſonable one, is given for the non-appearance' of a 


party, it ſeems that the court is not bound peremptorily 


to record his default, but may diſcharge the recognizance, 
or reſpite it till the next ſeſſions. 6; ha 130. A re- 
cognizance for keeping the peace may be forfeited * * 
attual violence to the perſon fe andther, whether it be 
done by the party bound, or others by his procurement, 
Lamb. 115, 127. Bro. Peace. pl. 2. 1 Hawk. 130. In 
ſupport of a rule to ſtay proceedings in 8 ire facias, 
upon a recognizance for keeping the peace, it was faid, 
that the aſſault, which had been made was not upon 
him at whoſe requeſt the ſurety of the peace was grant- 
ed, but upon another perſon, It was held that this makes 
no difference; and the rule was diſsharged. MS. Rep. 
Rex. v. Stanly and his bail, Trin. 27 Gre. 2. But a re- 
cognizance for keeping the peace, is not forfeited, where 
an officer, having a warrant againſt one who will not 


ſuffer himſelf to be arreſted, beats or wounds bm in the 


attempt to take him. Lamb. 128. 1 Hanel. 130, 
$0 it is not forfeited, if à parent in s reaſonable man- 
ner chaſtiſes his child; a maſter his ſervant, being aQuall 


7 


in his ſervice at the time; a ſchoolmaſter bis ſcholar ; a 
gaoler his priſoner; a huſband his wife, 1'Sid, 176, 


177. Lamb. 127, 128. Hel. 149, 150. 1 Hah, 130. 
F. N. B. 80. . n e 246 5 
And, without enumerating all the actual aſſaults, which 
a man may make upon the perſon of another, and not 
forfeit his recognizance for keeping the peace, it may be 
laid down as a principle, that ſuch a niaanee is not 
forfeited by any aſſault which could have been juſtified in 


an action, or upon an indictment, for the aſſault.” 4 New 


Abr. 694. | ML I 145 14 
It has been held that a recognizance for the keeping 
the peace may be forfeited by any treaſon againſt the per- 
ſon of the King, or by an unlawful afſembly in terre 
rem popali. Lamb. 115. 1 Hawk. 130. Words wobich 
tend diredſy to a breach of the" peace, as challenging a 
man to fight, or threatning to beat one who is preſent, 
amount to a forfeiture of ſuch nizance. Lamb, 115. 
recognizance' is like- 
wiſe forfeited by threatning to beat a perſon who is ab- 
ſent, if the party, who has ſo threatened, does-afterw 
lie in wait to beat him. Lamb. 115. But it is not = 


feited by words of heat or choler, as the calling a man 


knave, liar, or raſcal: For, although ſuch words may 
provoke a haſty man to break the peace, they do not 
directly challenge him to do it; nor does it appear, that 
the ſpeaker intended to carry his reſentment any further. 
Cro. Car. 198. Rex. v. Heyward, and hit bail. 1 Hawk. 
130. Nay, it has been held, that a recognizance 
being of good bebavioer ſhall not be forfeited for ſych 


* 


By the 3 H. 5. c. 1. it is enaQed, ** That every juſtice 
of the peace within this realm, that ſhall talce any recog- 
- nizance for keeping of the peace, ſhall certify, ſend, of 
briag the ſame 


. miniſtrators of him who is dead are bound by the recog- 


„ makes default, his default 
ſhall be then and there recorded, and the ſame recogni - 
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tiers one for lecping the. peace (hall | 
Ling, caſe. Mo. 249. 1 Hawh. 130. 


Sach recognizance ſhall not be forfeited by a treſpaſs 


. on the lande or goods of another, unleſs it is with force. 


Co. Jac. 598. 1 Hawk. 193. A man ſhall not forfeit a 
tetog nizance for keeping the peace, who does a hurt to 
anotfrer in playing at cudgels, or ſuch like ſport, by con- 


ſient; "for theſe ſports, which tend to promote activity and 


courage, ate lawful, Dalti 284. 1 Hawk; 131. But 
he who wounds another in fighting with naked ſwords, 
\ forfeits his recognizance,.. becauſe no conſent, nor even 
the command of the King, can make ſo dangerous a di- 


verſion lawful. Bro. Car. 229. 1 Hawk. 131. If a| 


ſoldier hurts another ſoldier; by diſcharging his gun in 

exerciſing without ſufficient. caution, it is no forfeiture 

of a recognizance for keeping the peace: For altho' he 
would be liable in an action for the damage occaſioned 
by his negligence, this, it not being a wilful breach of 
the peace, is not within the purport of the recognizance. 
1 Hawk. 131. Hob. 134. 2 Rol. Abr. 548. 

A court of quorter- ſeſſions can net in any caſe pro- 

- ceed-againſt.the parties, for a forfziture of a recognizance 

- for keeping the peace; bpt the recognizance muſt be ſent 


inte ſome of the King's courts in We/fminfer Hall. 1 | J. 


Heu. 130. All proceedings upon a forfeited recogni- 
"zance muſt be by /cire facias, and not by inditment ; 
becauſe, where a /cire facias is brought, the parties have 
an dpportunity of pleading any matter in their diſcharge. 
„1 Noll. Abr. goo. Perrow's caſe. Cro. Fac, 598. 1 Harb. 


oe ) 


The demiſe of | the King is ; diſcharge of. a recogni- 4 


 zanice far keeping the peace; for the condition being /er- 
var patem noſiram; his ſucceſſor cannot take advantage 
of a breach thereof. Bro: Peace, gl. 15. 1 Hawk. 129% gu. 
After ſuch a. recognizance is forfeited, the King may 
"pardonithe forfeiture-: But he cannot releaſe the condi- 
tion beſcte : it is broken; becauſe the party, at whoſe 
complaint it was taken, has an intereſt therein. Bro. 


»Recogn. pl. 22. Bro. Chart, de Pard. pl. 4. 

I no time for the continuance of a recognizance for 
| keeping the peace 15 therein mentioned, It is perhaps in 
the power of the court, in which it was taken, or to 


conti nuga: tecognizance for keeping the peace from ſei- 


it no indlictment is within that time preferred againſt the 
party bound to keep the peace, it may at the expiration 
thereof be diſcharged. 


cety; for, upon a motion to diſcharge a writ of uppli- 


\cellor : This application is too early; let the party ſtay 
till the year is out, and behave himſelf quietly all that 


W 3. 3 Lew: 2 35.1 Hawk, 129. Bro. Peace, pl. 17. Lamb. 
111. 11 Med. 109. Cre. Jac. 282, Yelv. 207. 2 Hawk. 


the hand ; and therefore is compounded of the two Greek | 
words X&p, , "Epyo, opus, and for this cauſe ſurgeons | 


* 


204352 5171 454 55 A845 $365" % G 264 4 
= "ras, (Chirurgus) May be deduced from the Fr. 


the fats 32 H. 8. c. 42. the barbers and Surgeons of Lon- 


whom it has been certified, to diſcharge it at their diſ- | 
cretion. 4 New. Ar. ,695-; 1771. nnd? i 

The vfual practiſe of à court of quarter-ſeſſions is to 
ſions to ſeſfons, until the court thinks proper to diſ- 
charge it. It is the conſtant courſe of the court of King's 
Bench, to take a recoguizance for twelve months, and, 


12 Mod. 251. Anon. Str. 835. | 
This ſeems alſo to be the practice of the court of Chan- 


' cavit; it was refuſed ; and by my Lord Macclesfield, Chan- 


time; 2 Will, 202. Clavering 's caſe. See farther, Saw. 


Chirurgeon, ſignifying him that dealeth in the mechanical 
rt-of phyſick,. and the outward cures, performed with 


are not allowed to adminiſter any inward medicine, By 
dan are incorporated and made one company; and there 
mall be choſen yearly four maſters for the ſaid company, 

of which two; muſt be expert in. /urgery, and the other two | 
inbarbery, who ſhall have power to puniſh and correct 


all defaults ;/ and the company and their ſucceſſors are to 


have the overſight and correction as well of freemen as 
toreignere, ſor ſuch offences as they ſhall commit a- 
gainſt the good order of barbery and ſurgery: They ſhall 
| exempted from bearing of arms, ſerving on juries, 
and all manner of pariſh offices, fc, but are to pay ſcot 
and lot, god other charges as formerly; and the ſaid 


| chaelmas next enſuing. Hard. 3 30, 


 Surpluſige'bf Inteſtates Effetts, By the flat. 15 


London, or within one mile thereof, mail pragife / in 
letting of blood, or any other thing relcing ee 
TIN" 3%2- 


may exerciſe his art in his maſter's houſe, or elſewhere 
k » 


an open fign in the ſtreet where they dwell, that | 
may know where togeſore to them when wanteg Ir 


| every perſon offending in any of the articles contained 


th, one moſety ti 
S167 y to 
ſ ve for the lime, 


aerela, or othet Writ 


not go to the place waſted to view it. Popb. 24. A aff 
| Mat- 
thæus Hale Mil. Capital. Baro, &c. on ſuch a day 5% 
dem Menfis Junii; whereas the month of June was not 
mentioned before ; and this was moved in arreſt of judg- 
ment as a diſcontinuance; but adjudged that the word 
eju/dem ſhall be rejected as /urpluſage and void, and then 
the word Junii ſhall be intended June next; "as à core. 
nant to pay money at Michaelmas, "ſhall be intended I. 

In a declaration for debt, upon demurrer,” it was ob- 
jected againſt, the dechirarion.” tor that the plaintiff aver- 
red the defendant. had not paid præd. ſeraginta Libra, 
Sc. when the word /exaginta was not before-mention- 
ed: And it was reſolved that it ſhall be /arplu/age, when 
*ris that the defendant had not paid pred. Libras, which 


1 Lutw. 445. Cro. Eliz. 647. 3 Nel. Abr. 262. 1 
plaintiff being right named throvgh all the proctedings, 
but in the laſt place, where it was ſaid that s Capias Ut 
lagatum was proſecuted againſt predi'Fohannem Foul, 
and his true name was George + It was ruled that the 


then the plea will be that à Capras Urlagatum was pro- 
ſecuted againſt predig. Fowler.” 2 Lurw,' g19.!1 Len. 
428. If a jury find the ſubſtance of the iffue before 
them to be tried, other ſuperfluous matter is but. ſurplſagi. 
6 Rep. 46. And where a verdict or judgment is compleat, 
if there be any other matter repugnant or uncertain, Ee. 
it ſhall be rejected as ſurpluſage, 3 Nel}. 262. 2 Haul. 
F. C. 441. 3 ; eli s DG 3 8526190 THh7 Pie tv 

tiff to a plea of plene adminiſtravit. replied that defer- 
dant had ſufficient to ſatisfy the Jamages aforeſaid, and 
it ſhould have been rhe debt and damages. The court te. 
jected Jamages as ſurpluſage, ind then it ſtood ſufficient 
o ſatisfy, Sc. which was held'good, Wilſon, par. 1 fi 
238. See Pleading. N * 
Ourpfulage of Accounts, - Signifies a greater disbu 

ment than che charge of the accountant amounts unto: , 
another ſenſe, /urplu/age is the remainder or overplus | 


money left. Lit. Dict. 14 387 


a 


— 


company ſhall have free liberty to take four perſons con- 


23 Car. 2. c. 10. the /irp/uſage of inteltates — 0 
b | 


muſt be the pounds for which the plaintiff had declared. 


Ce. All perſons practiſing ſurgery in London, "Ml hae 


— 


word Jobannes ſhall be ſurpluſage and be rejected; and 


 Surpluſage in an iſſue helped after verdict, where pliit- | 
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4. e. 34.435-), hall, _ after. the expiration. of one foll | 
| Jear tgp the. death, af the inteſtate, be. dilribuced, en- 
third to che een the refidite in equal proportion 
to bis ce, . Of, if dead, to their repre/enfatives 4 | 
chat is, their Antal deſcendants: If there ate no chil- | 


dow, à moiety to the next. of kindred in ak equal. degree, 
and ibeir rapre/antatives : If no widow, the avho/e thall 
go to the children; If neither widow nor children, the 
zvbole. hall be diftributed among the next of. tin in equal 
degree, and, their repreſentatives : But no repreſentatives 
are admitted among collaterals, farther than be children 
of the inteftates brothers and fifters, Black, Com. 2 V. 515. 
See Succeſfan, the feveral heads. 
ehutter, A ſecond Rebutter ; or more properly 

it is the replication or anſwer of the plaintiff to the de- 
fendant's Rebutter. See Rebyrter, 
Surrejoinder, Is a ſecond defence of the plaintiff's 
declaration in à cauſe, and anſwers the rejoinger of the 
defendant. Weſt. nb. pdr. 2. As a rejoinder is the deſen - 
dant's anſwer to the replicagon of the plaintiff; fo a fur - 
rejeinder is the plaintiff's anſwer to the defendant's re- 
jeinder. Wood's Ia. 586. Where a plaintiff in his 
farrejoinder is to conclude to the country, and not with 
an avermept. See u. . After rejoinder and ſurre 
jeinder, and rebutter, &c. there may be a demurter. | 

- Þurrender, (Sr νν Redaditio) Is a deed or inſtrument 
teſtifying that the particular renant for life or years, of 
lands and tenements, doth yield up his eſtate to him that 
hath the immediate eſtate in remainder or rever/ion, that 
he may have the preſent poſſeſſion thereof; and wherein 
the eſtate for life or years may merge or drown by the 
mutual agreement of the parties. Co Lit. 337. 

And of furrenders there are three kinds; a ſurrender pro- 
perly taken at common law; a ſurrender of copybold or 
cuſlomary eſtates; and a furreader improperly taken, a8 
of a deed, a patent, rent newly created, Fc. 

The /urrender at common law is the uſual farrender, 
and is of two ſorts, wiz. A ſurrender in deed, or by ex- 
preſs words in writing ; where the words of the leſſee to 
the leſſor prove a ſufficient aſſent to give him his eſtate 
back again: And a ſurrender in law being that which is 
wrought by operation of law, and not aQtual; as if a leſſee 
for liſe or years, take a new leaſe of the ſame land during 
the term; this will be a ſurrender in laau of the firſt leaſe, 
1 Infl. 338. 5 Rep. 11. Perk. 601. And in ſome caſes 
a ſurrender in law is of greater force than a /zrrend:r in 
deed ; for if a man makes a leaſe for years to begin at a 
day to come, this future iotereſt cannot be ſurrendered by 
deed, becauſe there is no reverſion wherein it may drown ; 
but if the leſſee, before the day, take a new leaſe of the 
ſame land, it is a good ſurrender in law of the former 
leaſe: And this /urrender in law by taking a new 
leaſe, holds good, though the ſecond leaſe is for a leſs 
term than the firſt; and tis ſaid, thaugh the ſecond leaſe 
is a voidable leaſe, &c. 5 Rep. 11. 6 Rep. 69. 10 Rep. 
67. 1 Infl. 218. Cre. Eliz. 873. | 1 

If leſſee for life do accept of a leaſe for years, this is 
2a ſurrender in law of his leaſe for life; if it ſhould be o- 
therwiſe the leaſe for years would be made to no purpoſe, 
and both the leaſes cannot ſtand together in one per- 
ſon, 2 Lill. Abr. 544. Leſſee for twenty-one years takes 
2 leaſe of the ſame lands for forty years to commence af- 
ter the death of A. B. it is not any preſent ſurrender of the 
firſtterm; but if 4. B. dies within the term it is. 4 Leon. 
83. A leſſee for years took a ſecond leaſe to commence 
at Michaelmas next; adjudged this was an immediate /ur- 
render in law of the firſt, and that the leſſor might enter and 
take the profits from the time of the acceptance of the ſe- 
cond leaſe, until Michaelmas following. Cro. Eliz. 605. If 
the leflor make, and leſſee accept a new leaſe, and it is upon 
condition ; this ſhall be a ſurrender in law: And if an 
aſſignee of tenant for years take a new leaſe, Wc. the firſt 
leaſe will be by law /urrendered. 1 Toft. 218, 338. If 
a woman leſſee for years marries, and afterwards the 
takes a new leaſe for life without her husband, this is a 
Jurrender and extinguiſhment of the term; but if the 
husband diſagree, then tis revived : Though if the new | 
leaſe had been made to the husband and wife, 
then, by acceptance thereof, the firſt leaſe had been 


dren, or legal repreſentatives, theo. a moiety, to the c. IN d may be mide to an vie, being 
a conveyabce tied and charged. with the limitation of : 
| uſe; But it may not be of an eſtate in fee Hor of feb 
| and titles only to other eſtates for life or years ; or A 
part of ſuch an eſtate; nor may one termor regularly Jar? 
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the term in her right, during the cove 
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A ferrenter, may be 6f any thing gfagtabls Uther ebe 


rat will Jur- 
615. N 


! 
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render to another termor; nor can 4 77 
render any more than he FAR N Peri 
Max. 73. Cro. Eliz. 688. 1 Leon. 303. Where thin 
will not paſs by /trrender, the. deed may enure to oth 
purpoſes; and take effect by wal of grant, baving fo 


* 


cient words. Perk. 388, 624. And a /urrender may bs. 


made by theſe words. Halb furrindered, granted, gif. 
. 6x6 e OR, 

To the making of a good ſurrendir in deed of lands 
the following things are requiſite ; the /urrenderor is to be 
a perſon able to grant and make a Fe and the f, : 


 renderee a perſon able to receive and take it ; the ,. 


deror muſt have an eſtate in poſſeſſion of the thing /ur- 
rendered, and not a future right; and the /krreader is to 
be made to him that hath the next eftate in remainder or 
reverſion, without any eſtate coming between; the /ar- 
renderee muſt have a higher or greater eltate in his own 
right, and not in the fieke of his wifes Be: in the thing 
ſurrendered, than the /urrenderor hath, ' ſo that the efta 


of the ſurrenderor may be drowhed therein ; (for if 


1 ” 


leſſee for life ſurrender. to him in remainder for years, 


Ec. it is a void /arrenader) there is to be 4 privity o 


eſtate between the /arrenderot and /@rrinderie 5 add the 


| /arrenderee mult be {ole {eiſed of bis cake in remainder 


or reverſion, and not in jointepaney; and the „rf, 

agree to the ſurrender, &c. 1 f. 338. Perk. 584. 588, 

2 Roll. Abr. 494. Nen Max. 11. 
A man who hath a fee - ſimple eſtate cannot Surtender 


it, becauſe it cannot be drowned in ariothet eſtate, 17 


H. 4. 21. And if a leaſe be made for life or years to F. 
the remainder for life to B. remainder in fee-tail to C. 
and the firſt tenant ſurrenders to C. this will not take 
effect as a ſurrender, by reaſon of the intervening eſtate. 
Dyer 112. The leſſee for life or years may firrender 
him that is next in remainder in fee-ſimple or fee- tail: 
And if leſlze for life /urrenders his eſtate to one in re- 
renden, for a man's eſtate for his own life in judgment of 
law, is greater than that for another's. And where a 
eſtate is ſurrendered for life, there needs no livery and ſeiſin, 
as in a grant. 1 Iſt. 338. Dyer 251, 290. 
Yet in ſome caſes an eſtate, Ic. may have continuance, 
though it be ſurrendered; as where leſſee for life makes a 
leaſe for years, and after doth /urrender, the term for 
years doth continue; and fo of a rent-charge granted by 


mainder, that is tenant for-his own life ; it is a good /ar- 


ſuch leſſee, c. Bro. 47. 1 Ia. 338. If the leflee for years 


rendring rent, ſurreaders his eſtate to the leſſor, hereby the 


rent is extinct: But if the rent were granted away before 


the /arrender, it would be otherwiſe. 9 Rep. 145. Bro, Sur- 
rend. 42. Tenant for life is diſſeiſed, or for years ouſted, 
and before entry, or poſſeſſion gained, he ſurrenders to him 
in reverſion; this ſurrender is void: And yet if leſſee for 
years, after his term is begun, before he enters, and when 
no-body doth keep from him the profits, /urrenders, it 
will be good. Perk. ef. 600, „ ITN 
If there be leſſee for years, the remainder for life, re- 
mainder in fee; the leſſee for years may ſurrender to the 
leſſee during life, and fo may he to him in the remain- 
der in fee; But if there is tenant for life, the remainder 
for life, and ſuch remainder in fee; here the ſecond te- 
nant for life cannot ſurrender to him in remainder. bid, 
605. Sed qu. See Supra and {nfra, May it not operate 
as a grant, if the Remainder-man for life, ſurvive the 


tenant for life, See the next clauſe, 


In cafe of tenant for life, the remaitider for life, revers 


ſion in fee; it was a queſtion formerly, whether the 
remainder man for life, by and with the conſent of the 
tenant for life, could ſurrender to him in reverfiog 
without deed, only by coming on the land and ſaying, 
that he did 4rrrender to bim in reverſion 5 the. coprr 
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ride bat two judges held, that if eabiit for life 
1 


ond de in remainder for life, /arrendered to the 'rever- 
0 


Fee for life grant ene e in voverfon, 
bin. e, thd i nut be pleadeT vecording 1 


* 


the operation it hath in law, or it lot be 
1 Meg. 93 7 Though if leſtees for life bt years, grant 


im in reverſion, and as à grant of che other [moiety to the 


® 4 


bi er; it ſhall efiure as a /urtender of the one half to 
1 


ranger. 1 Inf. 335 
By Ratote no eftates of freehbld, or of terms for years, 
mall be granted or-/irrendered but by deed in writing, 
figned by the parties, or unleſs by operation in law, Ec. 
29 Car. 2. c. 2. See Leaſes, and 4 Geo. 2. t. 28. J. 6. 
By virtue whereof, leaſes may be renewed without ue. 


* 


. 


| render of under-leaſes,  Sarrenders of Copybuld- Eftates, fee 
: F. £0 of . upon condition, 
e 


that if the then prebendary did not within a week after 
grant a new leaſe for three lives, the /urrt#der (Hall be 
Void: Held to be a good ſurrender within the ſtatute. 2 


* 


Strange 1201. By 20 Geo. 2. e. 31. Infants, lunaticks, 


and femes covert, may ſurrender teaſes, in order to re- 


nem them, under the direction of a court of equity. 


See 20 Yin. Abr. t19—146. And Black. Com. 2 V. 


2 


326. 


Surrender of a Bankrupt, The bankrupt, at the 
third meeting of the ' commiſſioners," at fartheſt, which 
mult be on the 42d day after the advertiſement in the 
Gazette, upon notice perſonally ferved upon him, or 
left at his uſual place of abode, mult ſurrender himſelf 
perſonally to the commiſſioners, and moſt thenteforth 


hath in law, or it will fot be good: 
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* 
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their eſtates to him in_remainder or reverſion aud a | 


of freehbld,” or of terins for years, | 
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allo underſtood to be a kel; for on" the fag” oo 
elkate to a new lord, confiſting'of manors, Where t of an 


 fioner, it ſhould paſs as ſeveral /arrenders, wit. Firit of nog Reyne eee 5 | here ar, 
him jg. remajnder to the tenant for life, and hes by tHe | renants by Teaſe, and copybolders, a cours bf Jurors. . 
-vant for life to him in reverſion. Psb. 137. nerally het ; and ſometimeyar order times, to appriſe lb. 


lord of the preſent terms and intereſts of the tenant 
as "a direction on 1 further grants, a4 well as 
der to imptovements, c. 
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A far of the manor of P. in the Eounty of G.hetg... 
ing to the honourable . B. eſq. Taken bi 45 
of, Oc. ia the year, Ge. 7 


("YL I. B. and C. B. his /oht, "one meſſuage;"anil taps 
acres of land, mtadonw * and paſture, fituate in, &c. we 42 
the ſaid manor, under the "yearly rent of 20 WILL . 
per Ann. hid , a 52 13 > ite 74 1 617%; 9 l 
Ci. D. Sold: by copy of court. roll for his ooh life * to 
lives of M. his wife and C. bis fon (all of them living ) 
one meſſaage or tenement with the appurtenances within 0 
ſaid” manor, called, &c. quit-rent 30s. heriot 3. 0 
per Ann. 15 r 5 hy en | F Bed ** "I x 
E. F. holds, by copy for the lives of K. bis wife and T 
hit'fon one tenement within the ſai manor, rent 108. Heri 6 
& e. I per ans ee, 1 80 
G. H. hols, for the term of his own life, one tottage with 
the appurtenances, quit=rent 5$.——101, per aun. 
5 J. K. Goldt, for ber widowhood, 'a piece of ground called, 
&e; -© 3s N . LAST TROY 2; 6 SFO 68 Kren 
1 M. Boldt, te, OP Re T6159 14-2 F TT. 
Examined by E. J. gent.” e 291 e 
Steward of the ſaid manor. 


Surveyor, (Compounded of two Fr. words, 7", 


B. of, &c. bolds by legt for bis life," and thy liver if 


* all refpe&s conform to the directions of the ſtatutes of | i. e. Super, & Voir, Cernere).Signifies one that has the 
bankruptcy; or, in default thereof, ſhall be guilty of overſeeing or care of ſome great perſon's lands or co: 
felony without benefit of clergy, and ſhall ſoffer death, | And there was a court of ſarveyors erected by 338.8, 


and his goods 'and eſtate ſhall be diſtributed among his c. 3 
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by any other aſſurance. 


creditors, See Black. Com. 2 V. 481. and Stat. 5 Geo. 2. 
| 6. 0. 8 | a . a . 0 x, 
; Durrenbet of Copyholds. It is the yielding up of 


the eſtate by the tenant into the hands of the lord, for | 
ſuch purpoſes as in the ſurrender are expreſſed. This 


method of conveyance is fo effential to the nature of a 
copyhold ellate, that it cannot poſſibly be transferred 
See Black. Com. 2 V. 365, 
367, 8.—N. B. The law will in ſome particular caſes 
ſupply the want of a ſutrender. S-e Copybold. 
Surrender of Letters Patent, and Offices, A 
furrender may be made of letters patent to the King, to 
the end he may grant the eſtate to whom he plesſes, Qc. 
and a ſecond patent for years, to the ſame perſon for 
the ſame thing is a /arrender in law of the firſt patent, 
10 Rep. 66. Letters patent for years were delivered into 
Chancery to be cancelled, and new letters patent made 


for years ; bot the firſt were not cancelled: It was held 


that the ſecond were good, becauſe they were a ſurrender 
in law of the firſt, and the not cancelling was the fault 
of the Chancery, which oughr to have done it. 10 Rep, 
66, 67. 2 Lil. Abr. 545. If an officer for life accepts 
of another grant of the ſame office, it is in law a ſurrender 
of the firſt grant: But if ſuch an officer takes another 
grant of the ſame office to himſelf and another, it may 
be otherwiſe. 1 Yentr, 297. 3 Cro, 198. See Dyer 
167, 198. Godb. 415. | : 0 
* Surrogate, /Surrogatus) Is one that is ſubſtituted or 
ap ointed in the room of another; as tbe biſhop or chan- 
cellor's ſurrogate, c. De hu ba 
Surfile, {Suptrfi/a) A word eſpecially uſed in the 
caſtle of Dover for penalties and forfeitures laid upon 
thoſe that pay not the duties or rent of Caftle-ward, at 
their days limited. Stat. 32 H. 8. e. 40. It probably 
comes from the Fr. Sur, i. e. forbore or neglected. 
Brit. 52. And Bra&en hath it ſo in a general ſiguifica- 
c | TT” ps 
 Surbey, Is to meaſure, lay out, or particufarly de- 
{cribe a nauer, or eſtate in lands; and to aſcertain' not 
only the bounds and royalties thereof, but the tenure of the 


reſpective tenante, the rent and value of the ſame, Ge. In 


Sut ve poꝛ of the King's Exchange, An ancient officer 
belonging to the mint and coinage, mentioned in the 
ſtatute 9 H. ge 44. ROOT. 7 hens, 
Survepoz General of the King's Manozs and 
Lands, We read of in Cromp. Juriſd. 10. 
-- Durvepos of the Highways. Every pariſh is bound 
of common right to keep the high roads that go through 
it, in good and ſufficient repair; unleſs by reaſon of the 
tenure of lands, or otherwiſe, this care is conſigned to 
ſome particular private perſon. As it was not (formerly) 
incumbent oa any particular officer to call the pariſh to- 
gether, and ſet them upon this work; therefore, by Star. 
2 & 3 Ph. & M. c. 8. Surveyors of the highways were 
ordered to be choſen in every pariſh. According to that 


ſtatute they were originally appointed by the conſtable 


and churchwardens, but afterwards by Srat. 3 V. & M. 


c. 12. They were conſlituted by two neighbouring juſtices 


out of ſuch ſubſtantial inhabitants as had either 10 J. fe- 
ann. of their own, or rented 3ol. a year, or were worth 
100 l. — Now by the late highway act (an abſtract of 
which ſee under highway) a liſt of ten perſons, ſo qua- 
lified, is to be made out by the pariſh officers and prin- 
cipal inhabitants, from whence the juſtices in ſeſſions are 
to take one or more. — See Highaways, & Stat. 7 Geo. 3. 
c. 42. | | ps | FR 
Durveyo: of the Navy, An officer appointed over 
all ſtores; and to ſurvey hulls and maſts of ſhips, Cc. 
Chamberl. | 9 
Dur ve poꝛ of the King's Dzdnance, This officer ſur- 
veys the ordnance and proviſions of War, allows bills of 
debt, and keeps the checks on labourers works, &c. 
Sarveyozs of the Wards and Liberties, Taken 
away with the courts of wards and liveries. 12 Car. 2. 
c. 24. | | NES 1 0 
Survivo:, (From the Fr. Surwivre, and Lat. Sujrr- 
vivo) Is the longer liver of two jointenants, or of any t 
perſons joined in the right of a thing: Hethat remaineth 
alive, after others be dead, gc. Broke 33. Where there 
are jointennants in any thing, when one dies, (if but 199 
only) the whole goes to his /arvivr; but if there be 


more than two, then the part of him who is dead go" 
a 3 among 


„ 00 
A NJ 


zmong all the fbr uff. 2 Lill. Air. 346. Jointenants 


take by faroivor ip; unleſs they de any aft whereby the | V. 396. COA e GAA Shop 
| * "Suſpicion, A perſon may 'be taken up on icin 
See: Jointenant and Black Com. 2 V. | 


jointure is ſevered ; for then there can be no furviverſpip. 
Hood Inf. 147. © 


184, 399. F a el a ERS £3. 0 
Sulfana Terre, Is ſaid to be land | worn» out with 


ploughing. ' Thorn." ann 2.9) £147 a 
Sulteptoz, (Lat.) An undertaker or godfather, alſo. 


a receiver of tribute in the Roman provinces. Lit. Dis. 

Suſpenſe, (Suſpenſio, Is a temporal ſtop; or hanging 
up, as it were, of a-man's right, for a time; and, in legal 
underſtanding, is taken to be where a rent, or other pro- 


fit out of lands, by reaſon of the unity or poſſeſſion of the 
rent, Cc. and the land out of which it iſſues,” is not in % 


for a certain time; Et tune dormiunt, but may be revived 
or awaked: And it differs from extinguiſoment;: which is 
when it dies or is gone for ever. Co. Lit. 213 A fuſpenſion 
of rent is, when either the rent or land is ſo conveyed, 
not abſolutely and finally, but for a time, after which the 
rent will be revived again, Yaugh. 109. A rent may be 
ſuſpended” by unity for a time; and if à leſſor does any 
thing which amounts to an entry on the land, though he 
preſently depart, yet the poſſeſſion is in him ſufficient to 
ſpend the rent, until the leſſee do ſome act which amounts 
to a re-efitry« Vangb. 39. 1 Leon. 110. As rent is not 
iſſuing out of a common, the leſſor's incloſing the com- 
mon cannot ſuſpend his rent. Cro. Fac, 679. If part 
of a condition is /u/pended, the whole condition, as well 
for payment of the rent, as doing a collateral act, is /a/- 
pended. 4 Rep. 52. And a thing or action perſonal once 
| ſuſpended, is for ever ſuſpended. & c. Cro. Car. 373. See 
Extinguiſhment. , 55 OE: 305 * 

Sufpenſion, A cenſure whereby ecclyfaſical perſons are 
forbidden to exerciſe their. office, or take the. profits of 
their beneſices: or where they are prohibited for a certain 
time in both of them in the 3 or in og 1 » 

#/penſio ab officio or ſuſpen/io d beneficio, and ab officio 

* 1 s Infl. 510. There is likewiſe a ſuſpenſion 
which relates to the /aity, i. e. /uſpenſu ab ingreſſu eccleſiæ, 
or from the hearing of divine ſervice, &c, In which caſe 
it is uſed, as in the Canon laau, pro minore excommunica- 
tione, Stat. 24 Hen. 8. cap. 12. tried e 
Suſpenſion of the Habeas Coꝛpus Ack. This is a 
meaſure that hath been thought neceſſæry But, (as ob- 
ſerved by Blackflone 1 V. 136.) The happineſs of our 
conſlitution is, that it is not left to the executive power 
to determine when the danger of the itate is ſo great, 


as to render this meaſure expedient. | For the parliament 


only, or legiſlative power, can authorize the crown, by 
ſuſpending the habeas corpus act for a ſhort and limited 


time, to impriſon ſuſpected perſons without giving any | 


reaſon for ſodoing, This ought to be done, only in caſes 
of great emergency. E 2540% a 

See what the great Monte/quieu ſaith, alluding to the 
habeas corpus act, and a temporary ſuſpenſion of it. If 
the legiſlature leaves the executive power in poſſeſſion of 


a right to impriſon thoſe ſubjects who can give ſecurity 


for their good behaviour, there is an end of liberty; un- 
leſs they are taken up in order to anſwer without delay 
to a capital crime; in this caſe they are really free, be- 
ing ſubje& only to the power of the law. 

But ſhould the Iegiſlature think itſelf in danger by 
ſome ſecret conſpiracy againſt the ſtate, or by a corre- 
ipondence with a foreign enemy, it might authorize the 
executive power, for a ſhort and limited time, to impriſon 
ſuſpe&ed'perſons, who in that caſe would loſe their liberty 
only for a while, to preſerve it for ever.” L. 11. c. 6. 
i F. 210, 211. 47 Ed. @ Londres. | | 
In L. 12. c. 19. fo. 273+ The author ſays, © I ac- 
knowledge that the practice of the freeſt nation that 
ever exiſted, induces me to think chat there are caſes in 
which a veil ſhould be drawn for a while over liberty, as 
it was cuſtomary to veil the ſtatues of the gods,” 

Sul per Coll. On the trial of criminals, the aſage 
now is for the judge to ſign the calendar, or liſt of all 
the priſoner's names, with their ſeparate judgments in the 
margin, which is left with the ſheriff, As for A capital 
felony, it is written oppoſite to the priſoner's name, 
e Hanged by the neck; formerly in the days of Latin. 


and abbreviation, ** Suſ. per coll.“ for ** /u/pendatur per 


bell, N. B. This is at the adizes,. Mark. Corb, 4 


— 


pleaſure. 11 Hen. 7. c. 17. 


| &C, 


| mowing of it, Paroch, Antig. 399. 


Si W. AR 


n 122 
where a felony is done; c. but thoſe who are impriſoned 
for a light//@/pition of larceny or tobbery; -are-bailable'b) 
ſtatute.” 2 Hawk, P. C. 101. And the party being a'pri- 
vate perſon, that takes up on. on ſſpicion of felony; muſt 
do it of his oπn ſuſpician not upon that of another: and 
he muſt have reaſonable cauſe of it, Cc. Half His. 

Suſpiral, (From the Lat. Su/pirure, i. e. ducare Suſßiria) 
Is uſed for a ſpring of water, paſſing under ground to- 
wards à conduit or ciſtern. 35 H. 8. cap. 10. 

Suſſex; Its ſhire court, where to be held. 19 H. 7. 
cap. 24. * an ET: > \ N 
Suthdure, (Sar.) i. . The /okth door of à church; it 
was the place where canonical purgation was performed; 
that is, where the fact charged upon a perſon could not be 
proved by ſuſficient evidence, and the party accaſed came 
to the /outh door of the church, and there in the preſence 
of the people made oath, that he was innocent: And plaints; 


| Sc! where heard and determined at the /azbdure; for which 


reaſon large potches were anciently built at the /outh 
doors of churches. » Gervaſ. Dorob. de Reparation. Ze- 


ele Cant uu. 


Swan, (Cygnus) Is a noble bird of game; and pers 


ſon may preſcribe to have game of uu within his ma- 


nor, as well as 4 warren or park. 7 Rep. 17, 18. A 


Fwan is à bird royal; and all white fans not marked, 


which have gained their natural liberty, and are ſwimming 
in an open and common river, may be ſeized to the uſejo 
the king, by his prerogative: But a ſubject may have 4 
progeny in white /wans not marked; as any man may 
ave ſuch ſwans in his private waters, and the property 
of them belongs to him, and not to the King; and if they | 
eſcape out of his private waters; into an open and com- 
mon river, he may retake them; though it is otherwiſe 


if they have gained their natural liberty, and ſwim in 


open tivers without ſuch purſuit, | Game Law, par, 2. 


p. 152, Stealing ſwans marked and pinioned, or un- 


marked, if kept in a mote, pond, or private river, and 
reduced. to tameneſs, is felony. H. P. C. 68. And he 
that ſteals the eggs of uam out of their neſts, ſnall be 
impriſoned a year and a day, and be fined at the King's 
', Nofowl can be a ſtray; but 
4 wan. 4 int, 280. See Black, Com. 4 V. 235, 
| Dwanherd, The King's /evanherd; magifter didudus 
Drum. Pat. 16 R. 2. See King's Sæbanberd. 
Swanimote, or Dwainmote, (vainmotut, from the 
Sax. ſwang, i. e. a country /wain, and gemote, i. e. tors 
wventus) ſigniſies a court touching matters of the Fires, 
held by the charter of the foreſt thrice in the year, before 
the verderors as judges. Cromp. Juriſd. 108. 3 Hen 8. 
c. 18. The. /wainmote is a eourt unto which all the frees 
holders in the foreſt do owe ſuit and ſervice; and all the 
officers of the foreſt are to appear at every /woainmore, alſo 
out of every town and village in the foreſt four men and 
a reeve; or on default ſhall be amerced and diftrained 
Came Law, par. 2. 19, 20. A court of ſwainmote is in- 
cident to a forelt, as the court of pie- powder to a fair, 
Chart. Foreſt. Hen. 3. See Foreſt, and Swtinniote, 
. Swan-mark, No perſon may have: a ſaban-mard, ex- 


cept he have lands of the yearly value of five marks, and 


unleſs it be by grant of the King, or his officers lawfully 
authoriſed, or by preſeription, Stat. 22 E. 4. c. 6. See 
Games St 6h, OTE 67 8 : 

Swarf-Money, Is mentioned among cuſtoms and 
ſervices: And this /wwarf-money is one penny balf-penny, 
paid before the riſing the ſun; the party mult go three 


times about the croſs, and ſay the Swarf-money, and then 


take witneſs, and lay it in the hole; and he is to look: 
well that his witneſs do not-deceive him ;. for if it be nor 
ſo paid, he ſhall pay a great forfeiture; vis. xxx 8. and a 
white bull, This account was found in an old MS. con- 
taining the rents due to the Cateſtys in Lodbroſe, and other 
places in Waravick/oire., See Warth Money. 
Dwath, (Sax. /watha) A Swathe, or as in Kent 4 


Fweath, and in ſome parts a worth, is a ſtrait row or 


cut graſs or corn, as it lies after the ſeithe at the firſt 


BE Swears 
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witneſs before. any juſtice of peace, c. be ſhall forfeit 
238 follows, .viz. Every day-labourer, common ſoldier, 


| fender to appear, and if on convigion he do not 
give ſecurity for the penalty, he ſhall be | 


it will make oath, that he is actually under fear of death 


. * * ; 8 
* KG * | a+ 2 
* * 


m Ix an: oifedee againſt God and 
religion, and a fin of all others the moſt extravagant and 


& it. - There are ſeveral. good liws atid ſia tutes for 
niſhing this ctime: The 21 Fac. 1. 4. 20. enafts, That 
any - perſon: ſhall proſauely ſwear or curſe in the pre- 


ſent of a jullice of peace, or the ſame ſhall be proved 
before a juſtice, he ſhall forfeit 17. for every offence, to 
the uſe of the poor, to be levied by diſtreſs; and for | 


want of a diſtreſs, the offender to be ſet in the ſtocks, Je. 
By the Fas. 19 Geo. 2. c. 21. If any per ſon ſhall profancly 
curſe or ſwear, and be convicted by the oath of any one 


common ſaiior, and common ſeaman 1s. Every other 
erſon under the degree of a gentleman 27. Every per- 
fon of or above the | degree of a gentleman 5 x: 
a ſecond offence double, and every other offence 
treble. If the offence: be. committed in the hearing 
of a magiſtrate, he may convict without. further 
proof. If | the | offence be committed in the hearing 
of a conſtable, if the offender be unknown to him 


he ſhall: ſecure. him and carry him before à juſtice | 
of peace; but if the offeader be knawn to the con- 


ſtable, he ſhall make information againſt him beſore 
a juſtice of peace. * $ . 1 
On information a juſtice is to order the of- 


» 


y or 
ent to the houſe of correction for ten days; or 


being à common ſoldier or ſailor, be ſet in the 
On default of duty, juſtices to forfeit: 5 1. 


ſtocks, 
and conſtables 40 2. All eonvictions are to be written on 
parchment, and returned to the next ſeſſions Penalties 
for profane curſing to go to the poor of the pariſh, and 
offender to pay all charges of conviction, or be commit- 
ted to the houſe of correction ſor ſix days extraordinary. 
All proſecutions to be wilhin eight days. This act to be 
read in all churches four times a year, under the penalty 
of 5 J. The juſtice's clerk may take for the information, 
ſummons, and conviction, 17. and no more. Med. 7uft. 
432. A conviction on the ſtat. 6 & 7 W. z. c. 11. againſt 
profane bearing, and ſetting forth that the cefendant was 
not a ſervant, labourer, c. and the oaths, that the court 
might judge of the nature of them, for theſe reaſons the 
ſame was quaſhed ; though the counſel for the plaintiff 
in6ſted that the information was good; for if the defend- 
ant was a ſervant, &c. he cught. to have given it in evi- 
dence at the trial. Mich. 8 Geo. 1. Mad. Caf. in L. & 
Z. 58, 59. See Black. Cam. 4 VL. 59, 
— the Peace, If any man hath juſt cauſe to 
fear that another will burn his houſe, or do him a cor- 
poral injury, by killing, impriſoning, cr beating him; 
or that he will procure others fo to do; he may demand 
ſureties of the peace againſt ſuch perſon : And every juſ 
tice of the peace is bound to grant it, if he who demands 


or bodily harm, and will chew that he bas juſt cauſe to be 
ſo, by reaſon of the other's menaces, attempts, or hav- 
ing lain in wait for him; and will alſo farther ſwear, 
that be does not require ſuch ſurety out of malice or for 
mere vexation. 1 Hark. P. C. 127. This is called 
ſevearing the peace againſt another: and, if the party does 
not find ſuch ſureties as the juſtice in his diſcretion ſhall re- 
quire, he may be immediately committed till he does. 
Ibid. 128. Black. Com. 4 V. 252. See Surely of the 
Peace.. ; : N | | . 
Dweepage, Is the crop of hay got in a meadow, 
22 alſo the fwepe in ſome parts of England. Co. Lit. 
Sweets, Made in Great Britain for ſale are liable to 
a duty of exciſe, c. See Exciſe. - | | 
Dweinmote, Caurt of. The court of Sweinmote is on 
of the foreff courts, and is to be ho'den before the ver- 
derors as judges, by the ſteward of the /aveinmore thrice 
in every year, the ſweins and freeholders within the foreſt 
compoſing the jury. The principal juriſdiction of this 
court is, firſt, to enquire into the oppreſſions and priev- 
ances committed by the cfficers of the foreſt; © de ſu- 


* 


: 


— _unagcohntable; as having no benefit or advantage at- 


Cattle. 


them 


and ſpoil. 


Tits. 


.. Dpncopare, 


J. 29. 


* fer-oneratione foreftariarum, & aliorum minifirazum o | 


i 


Splba Caedu 


M. Joffe 2. e. 8. 7 20. 


Sword Milts. Silver 
98 10 . 3. „. 9. an Ire 
- Dwozn Mrothezs, / Fratres Furari) Perſons who, by 
mutual oath, covenanted to are each others fortune - 
And formerly in any tfiotable expedition, to invade and 
conquer as enemy's country, it was the cuſtom for the 
more eminent ſoldiers to ingage themſelves by reciprocal 
oaths to (hare the reward of their ſervice: ſo in the ex- 
pedition of Milliam duke of Normanay into England, Ro- 
bert de Oily, and Roger de luery, were (warn brothers and 
copariners in the eſtate, which the conqueror allatted 
Robertus de Oilero S iRogerus ee Iverio Fra- 
tres jurati, & ger fidem te ſacramentum cogfædirati wae- 
rurt ad conguefium Anglia. Paroch. Antiq. 57, This 
pradice gave occaſioa to our proverb of frwors brothers 


or Brethren in Iniguiiy 3 beeaule of their dividing plpader | 


wile called in law-french 


Dypuodical, ( 
| ney, paid to the biſhop or archdeac 


clergy, at Zafter viſitation ; and it is 
Jynodicum, quia in ſy nodo 'freg 
Clerg. 59. They are likewiſe 
flat. 34H. 8. c. 16. And ſometimes fnodale is a 
the /nod itſelf; and pnodals provincial, the canon 0 
contiitutions of a provincial Snod. 25 Hen. 


* . | N ; | ' 
5 N * . -, p 
S ; Y 4 : J ( 


as J. to. receive and try profentme iche 
from the wen attachments: - Rl ene Wiſes 
and veniſon, .. Stat; 34 EA. 1. , And this court mas 
not only enquire, but convict al . 
de certiſied to the edurt of j uſtice-ſtat under the 
the jury ; for this court cannot proceed. to judgment, -, 
Inf. 389. Black. Cem. 3 V. 72% See 137 

„wine oz Yogs, Shall 


* 


* 


7 


uonbius debatur-. 
termed /pnodzer, 10 the 


Ras. N | 
not g upritiged in woods, 
Forſeitute for keeping ſwine in London, & c. 3 W. | 
e ee e ala 


Dwoling of Land, (S5nge wel Sevolinga Terræ, in 
Sax. Sang, from Sul] aratrum, (as to this day in 
weſt country a plough is called a S Is as much 
plough can till in a year: A hide of land; 
writers ſay it is an uncertain quantity. Farram Triun 
Aratrorum, quam Cantiani An | 
Chart. Ecclef. Cantuar?, 3 
ſword bilts may bo exported, 


zdly, A pro 


thoſe of one 


uſually called a 
clefizſticks and 


dale) Is a tribute or payment in a 
an, by the inferior: 
called Jſynada't of 


uſed for 


A c.19 
Syuodaics . 


eit lau 
againi} offenders in vert 


ſo, which con viction ſha 
ſeals of 


& 
98 


in the 
as one 
though ſome 


glice dicunt three S upling. 


a, Wood onder twenty years growth ; 
- coppice-wood. See the ſtatute 45 E. 3. c. 3. It is other- 
Jubbais. 2 iaft, fol, 642, See | 


| Symbolum, Is a Hnbol, or figa in the ſacrament; 
and the creed of the apoliles is often 
by our biflorians. ; 
A word uſed in ſeveral eccleſiaſtical 
councils and ſynods, ſignifying to cut ſhort or pronounce 
things ſo as not to be underſtood. Synod. Wigorn. c. io, 
Srndicus, An advocate or patron; a burgeſs or re- 
corder of a town, Sc. Mat. Paris, Anno 1245. 
Dyng:aph, {/pnograpbus) A deed, bond or writing, 
under the hand and ſeal of all the parties; and it was 
the cuſtom for both the debtor and creditor in writings 
obligatory to write their names and the ſum borrowed 
on a piece of paper, with the word /fngraphus in large 
letters in the middle; which being cut through, one part | 
of the paper was delivered to each party, for their better 
ſecurity, Wc. See Chirograph. and Blacks: Com, 27 


called by this pame 


Synod, //nedus) A meeting or aſſembly of ecclefiaſti- 
cal perſons concerning religion ; being the ſame thing 
in greek, as convecation in latin: And of fynads there are 
ſour kinds, 11t, A general or univerſal Hnod Or council, 
where biſhops of ail nations meet. 
nod, of the clergy of one nation only. 
vincial nod, where eccleſiaſtical perſons of a province 
only aſſemble. Athly, A dioceſan ſynod, of 
| dioceſe, ge. And our Saxon Kings 
ſynod or mixed council, conſiſting of ecclefi3) 
the nobility, three times a year; which is ſaid 10 dave 
been the ſame with our Partameat. See Black. Con. | 


2dly, A national 


* 
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- * * 
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Sypnovales-Teſtes,. Were the urban and rural deans, - 
whoſe office at firſt Was to inform of and atteſt the diſor- 
ders of the clergy: and: people in the epiſcopal prod; and 


for which a ſolemn oath was given them to make their 
preſentments, Fe. But when they ſunk in their autho- 
rity, the  nodica/ witneſſes were a ſort of impanelled grand 
jury, compoſed of a prieſt and two or three laymen of every. 


pariſh, for the informing of or preſenting offenders; and 


at length two principal. perſons for each dioceſe were au- 
nually choſen, till by degrees this office of inqueſt and 
information was devolved upon the churchwardens, Pa- 
roch. Antiq. 6 4ù9:iG. | 

_  Spnonpmous; A thing of the ſame name; or of the 
like-fgnification, Litt. Dit, e e aol 


TF. 


VE RV perſon convict of any other felony (ſave. 
murder) and admitted to the benefit of his clergy, 
ſhall be marked with a T. upon the brawn of his thumb. 
Stat. 4 H. 7. e. 13. | = | 
Tabacum,. Herba ab inſula Tobaco, ubi copio/e pro- 
wenit ; qui primus eam ex India ad nos adduxit, ſec Tobacco. 
Tabard, Tabarder; The Sachelor ſcholars on the foun- 
dation of Queen's college Oxford, are called tabitars or ta- 
barders; and theſe ſcholars were named tabiters, from a 
gown wore by them, called a tabert, tabarr, or tabard: 
For Yer/iegan tells us, that zabert anciently ſignified a 
ſhort gown that reached not farther than the middle of 
the leg; and it remains for the name of ſuch in Germany 
and other countries, which with the Teutonick and Saxon 
taber, ſignify all a kind of garment, c. | 
Tabardum, A garment like a gown; and uſed for an 
herald's coat, but generally taken for the-gown of eccle- 
fiafticks.—— Fratres ſacerdotes de fc. habeant unam Ro- 
bam integram, Tunicam, ſupertunicam, Tabardum & tapu- 
cium nigri Coloris Matt. Paris, 164. ; 
Tabeltion,. (Tabellio) A notary publick or ſerivener, 
allowed by authority, to ingroſs and regiſter writings, 
Fc. His office in. ſome countries did formerly differ from 
that of notary, but now they are grown or made one. Mart. 
Paris, Anno 1236. - 1 
Table-Rents, (redditus ad menſam) Were rents paid 


to biſhops, e. reſerved and appropriated to their table or 
concern lands, or certain places: But if the grant of an 


Tabling of Fines, Is the making a table far every | 


houſe-keeping. See Bord-land, 


county, containing the ſubſtance of fines paſſed ; as the 
name of the county, town or place where the lands or te- 
nements lie, the name of the demandant and deforceant, 
and of the particular lands, c. mentioned in the fine: 
This is properly to be done by the chirographer of fines of 
the Common Pleas, who, every day of the next term after 
the ingroſſing of any ſuch fine, doth fix theſe tables in 
ſome open place of the court during. its fitting ; and he 
alſo delivers to the ſheriff of each county, his under- 
ſheriff or deputy, fairly written in parchment, a perfect 
content of the table i made for that ſhire, in the term 
next before the aſſiſes, or between the term and aſſiſes, to 
be ſet up at the afliſes in an open place of that court, and 
continue there fo long as the juſtices ſhall ſir, &c. And 
if either the chirographer, or ſheriff fail herein, they ſhall 
be liable to the penalty of 5 J. Stat. 23 Elz. c. 3. 

Tabula, and intabulati of perſons, Sc. in cathedral 
churches. Vide Ebdomadarius. : 

Tac or Tak, cuſumarius in Bosbury debet quaſaam con - 
ſuetudines, wiz. tak & toll, &c. Blount's ten. 155. 

Tacfree, Is uſed, in old Charters, as an exemption from 
payments, Fc, Cum bouſhold & haybold & tac- 
free de omnibus propriis porcis ſuis infra omnes metas de C. 
that is, they paid nothing for their hogs running within 
that limit. | 

Taftare, for confirmare, Fleta, lib. 2. c. 61. 

Tail, (Fr. raille, from tailler, to cut or limit, Lat. fe0- 
dom talliatum) Is a limited fee, oppoſed to fee-fimple : 
It is that inheritance: whereof a man is ſeiſed to him and 
the heirs of his body begotten or to be begotten : And he 
that giveth the lands in rail, is called the donor,. and he 
to whom the gift is made, the danse. Litr. 18. All 
eſtates of inheritance were originally fee-/imple by the 
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common law but by the ſtatute i dinit condiena/ibus 
(St, Vall minfer, 2. 13 Ed. Is . 1.) the inheritance * 
was divided, and a particular eſtate created by ſtatute 
in the donee, which is, what. is. called; an Efate- | 
tail, i. e. ani eſtate cut and divided from the fee. 
fi mple; which eſtate is to return to the donor or his 
Ry after the determination ef the., zaih 3 Nel/." Ar. 
200% ᷑ ¶!Up 3.63. %% . IE K. 
| Before the ſtatute of Weftm. 2. ae 1. If lands. 
were given to a, man and the heirs of his body, it was 


interpreted to be a fee · ſimple preſently by the [giſt upon 


condition that he had iſſue; and if he had iſſue, the con- 
dition was ſuppoſed to be performed. for three purpoſes, 
viz. to alien and diſinherit the iſſue; and by the alie- 
nation to bar the donor or his heirs of all poſſibility of 
the reverſion; to forfeit the eſtate for treaſon or felony : 
and to charge it with rent, Cc. But, by this ſtatute, the 
will and intention of the donor is to be obſerved; as 
that the tenant in tail ſhall not alien after iſſue had or 
before, or forfeit or charge the lands longer than for his 


| own life, c. and the eſtate ſnall remain to the iſſue of 


the donee, or to the donor or his heirs where there is no 
iſſue; ſo that whereas the donee had a fee · ſimple beſore, 
now he has but an eſtate- fail, and the donor a reverſion in 
fee expeQant upon that eſtate · rail. Co. Lit. 19. In this 
manner it continued ſome time, though daily experience 
ſhewed that much miſchief had crept into the law by in- 
tailed inheritances, as frauds to creditors, &c, and ſons be- 
came diſobedient when they found they could not be diſin- 
herited ; wherefore the judges found out a. way to bar an 
eltate-zazl, with remainders over, by a feigned recovery. 
Ann, 12 Ed. 4. And ſince by a fine to bar the iſſue, by 
4 Hen, 7. cap. 20. and 32 Hen. 8. cap, 33. And for that: 


owners of land held in tail were leſs fearful to commit 
; treaſon on account of the eaſy. forfeiture ; therefore the 
at. 26 Hen. 8. cap. 13. was made; and men that had in- 
tailed lands, could not make improvements, their eſtates be- 
Ing only for life ; for this reaſon the far. 32 H. 8. caſe. 
18. gave them power to make leaſes for twenty-one years, 
or three lives, c. | A 


The ſtatute de donis creates no intail, but of ſuch an e- 


ſtate which was fee-ſimple at the common law; and deſ- 


cendible as a fee-ſimple. 1 I. 19, Lands of inherit- 
ance, and all inheritances ſavouringſ of the. realty may 
be antailed ; ſo rents, profits, offices, dignities, &c. which 


inheritance be merely perſonal, or exerciſed with chattels 
only; it cannot be intailed. 4 Inf, 87. 7 Rep. A grant 
of an annuity, to a man and the heirs of his body, ir 
void; and a leaſe for years to a perſon and the heirs of 
bis body is alſo void; though an affignment may be 
made of a leaſe for years, in traſt to permit the iſſue in 
tail to receive the profits; which is in effect an eſtate 
tail, 10 Rep. 87. | | | 
Eſtates- gail of lands, are general or /pecial : General tail 
is where lands or tenements are given to @ man and: the 
heirs of his body begotten ; or to a woman and the heirs 
of her body begotten : In this caſe, it is called a ge- 
neral tail, becauſe, whatever woman the man taketh to 
wife, the iſſue may inherit the lands; and whatſoever 
man the woman takes to husband, the iſſue may inherit; 
or if the have divers husbands, and have iſſue by every 
of them, they ſhall inherit one after another, as heirs of 
her body. 80 18 | 
Special rail is when lands and tenements are given to a 
man and his wife, and to the heirs of their aue bodies 
begotten z in which caſe, no other perſons can inherit 
but the iſſue that are begotten by him on that particular 
wife; and it is called ſpecial tail, for that if the wife die, 
and the husband marries a ſecond wife, by whom he hath 
iſſue, ſuch iſſue has no benefit, as they have by the gene 
ral tail. Lit. 14, 16. Co. Litt. 19, 20. „ 
If lands are given to the husband and wife, and to the heirs 
of their bodies, both of them have an eſtate in ſpecial zail ; 
by reaſon of the word þzirs, for the inheritance is not limi- 
ted to one more than the other; Where lands and tene- 


ments are given to a man and his wife, and to the heirs of 


the body of the man, the husband hath an eſtate in general 
tail, and the wife an eſtate for %; as the word btirs 


relates generally to the body of the huſband: And if the 
| 10 8 | - eſtate 
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of the body of the wife by the huſband begotten ; there 
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ellate in made to the Nuſbded and wife; and to che heirs 
the wife hath an eſlate in peru tail, and the huſband for 
term of li only; becauſe the word beirt hath relation to 


be Bull beget on bis wife, it creates a ſpecial tail in the 


huſbind ; but the wife will be intitled to nothing, tc. 
Lit: 26, 28. a Co. Lit. 2 2, 26. T 


for they may marry. 1 . 25, 10 Rep. 50. And 
though lands are given to a married man and another 


man's wife, and the heirs of their two bodies, it may be 


a good eſlate- Tai, for the poſſibility of their intermarry- 
ing. 15 Hen. 7, | | a Ae 
A general tail, and a ſpecial tail, may not be created at 


one and the ſame time; if they are, the general, which 


— 


after the eſtate-zail is ſpent, 1 IA. 25. 


is greater, will fruſtrate the /pscia/, 1 Init. 28. There 
are other eſtates· rail within the equity of the ſtatute; as 
iF lands are given to a man and his heirs males or fe- 
males, of his body begotten, the iſſue male or femsle 
ſhall only inherit according to the limitation: By vir- 
tue of the ſtatute, here the daughter may be heir by de- 
ſcent, though there be a ſon: But in the caſe of a pur- 


. chaſe, there cannot be an heir female where there is a 
. fon, who is right heir at law 1 Inft. 24, 164, And 
- whoever will make claim, as heir per formam doni to an 


eſtate· rail, muſt make his deſcent by ſuch heirs to whom 
it-is limited; if it is to heirs males of the body, there 
the pedigree is to be derived by heirs males; and, if it 
be ta heirs female, he muſt derive it by heirs female one 


after another; 1 Z-/2. 376. If a giſt is to.one, and the 


heirs males of his body, and he hath ifſue a daughter, 
who hath a ſon, and dies; in this caſe the ſon ſhall not 
inhetit the eftate=za:/, for he cannot make his deſcent by 
heirs male. /bid. And where there is no heir to take 
according to the giſt; as when iſſue fails, the land ſhall 
revert to the donor or deſcend to him that is to Have it 
It is the word body, or other words amounting to it, 
make the entail: And a gift to the heirs male, or heirs 


female without any thing further, is a fee-ſimple eſtate, 


becauſe it is not limited of what body: And hence a 
corporation cannot be ſeiſed in tail. 1 Inft. 13, 
20, 27. : | 

In a deviſe or laſt will, an eſtate-zaz/ may be created 


without the word bogy ; alſo begotten ſhall be ſupplied and 


neceſſarily intended. Ney: Max. 10'. 1 Inft. 26. If 
one gives lands to a man and his iſſue, or children of 
his body, without the words, 5s heirs, to convey the in- 
heritance, he has but an eſtate for life: Though ſuch 
words may be good enough to convey the inheritance in 
a will; as eftates-zazl by deviſe are always more favoured 
in law, than eſtates-tail created by deeds. 1 In 20. 


I has been held that if the word e is a limitation, 


it is an intail; but if it is by way of deſcription who ſhall 
take, it is only an eſtate for life. Mod. Caſ in L. & E. 
263. The word heirs is neceſſary to create an eſtate- 
tail and inheritance by deed; and where an uſe was li- 
mited to 4. B. and to his heirs males, lawfully to be be- 
otten ; theſe laſt words imply that it muſt be heirs males 
of his body, becauſe no other heir male can inherit by 
virtze of his grant, but ſuch who are lawfully begotten 
by the grantor. 7 Rep. 41. If a man makes a feoffment 
to the uſe of bimſelf for life, remainder to the heirs males 
of his body, this is an fate tail executed in him; and 
ſo it is it he covenanted to ſtand ſeiſed in the ſame man- 
ner. 1 Mod. 159. | 
By a marriage ſettlement and fine levied, &c. to the uſe 
of the husband and wife, for their joint lives ; remain- 
der to the heirs of the body of the wife by the husband 
to be begotten, remainder (the wife ſurviving the huſ- 
band) to her for life, remainder te the right heirs of the 
husband: this was held to be an eſtate-r2az/, executed in 
the wife. Raym. 127. 3 Salk. 338. Land is conveyed 
to the uſe of a man and his wife for their lives, and after 
to their next iſſue male in zail, then to the uſe of the 


husband and wife, and of the heirs of their bodies be- 


gotten, they having no male iſſue; by this huſband and 


the: bodygof the wife,” to be begotten by that particular | 
buſh lad: If an eſtate be limited to à man's beirs aobieb 


Lands given to a man and woman unmarried. and to 
the heirs of their bodies, will be an eſtate in ſpecial a, 


| heirs of bis body; be hath an eſtate ai in him 


, 
. Fr 4 * 8 ; 
50 ; * > \ 
7 8 1 . 
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wiſe are tenants in /pecial tail execrited, and when ws 

axes male, e be tenants for life, EY 
to their ſon in fail, the remainder to them in f 
+ beſt; $8562 07. 619777 wovfy eng 85-5 ter: Jpecial tail. 
Where à perſon having an eſlate in fee, cony 
leaſe and releaſe to the uſe” of himſelf for life, 
mainder to'truſtees for their lives, and remainde 


with re. 


is only tenant for life in poſſeſſion: It would ba 5e | 


wiſe if there had been no intermediate eſtate in / 
tees for their lives. 2 La. Raym. 8 55. 2 A 
land in fee, makes a gift of it in fail, or leſs 4, 
life, remainder to the right heirs male of the body of the 
donor, this remainder, it is ſaid, will be a fee Amp. 
and not an efate-rail, Dyer 156. If the gift or 3h 
of the land be to J. S. and his heirs, to hold to ve oy 
the heirs of his body, Cc here he will have an eſtate in 


| tail, and a fee-ſimple upon it. Liz, ch. 2, 1 Ioft. 21. 


Lands are given to two brothers, Oc. and to the heirs of 
their bodies begotten; during their lives they ſhall 
have joint eſtates, ſo that the ſurvivor will have all 
for his life; and after their deaths, their heirs have 
eſtates in general tal, by moieties in common one with 
another. 1 Ia 25. 1 Rep. 1410. 

When a remainder is limited to two, and the heirs male 
of their bodies, they have not joint but ſeveral eſtates. 
tail; And between baron and feme, it is ſaid, ſeveral 
moieties may be of an eſtate- ail, as well as of a fee. 
ſimple. Cro. Eliz. 220. Moor 228, 2 Lil. Ar. 551 
A feoffment was made to the uſe of the feoffor for life, 
remainder to V. R. his ſon and his heirs; and for want 
of iſſue of him, remainder to the right heirs of the 
feoffor ; acjudged W. R. bath only an eſtate in zail; for 
though the firſt words of the ſentence, ve to his ſon and 
heirs, make a fee fimple, the ſubſequent words in the 
ſame ſentence, i. e. and for want of iſſue of him, make an 
eſtate- tail, by qualifying and abridging the ſame, 5 Med, 
266. 3 Salk. 337. See Hetl. 57. 35 334. 

If a, perſon gives land to A. for life, and, after his 
death without iſſue, then to another perſon ; though here 
is an expreſs eſtate for life given to 4. the ſubſequent. 
words make an eſtate- rail: But where lands are deviſed 
to A. during life, the remainder to truſtees, remainder 
to his firſt fon, Ce and if 4. dies without iſſue, then, 
Sc. The limitation upon the deviſe's death, it is ſaid, 
will not give an eſtate in rail to A. but it ſhall be here 
intended, that if he died without having a ſon, I P. 
Williams, 605. A father having two ſons, deviſed his lands 
to his youngeſt ſon, and if he died without heirs, then to 
his eldeſt ſon and his heirs; the youngeſt ſon had an 
eſtate-tail, becauſe the deviſe to him, and if he died with» 
out heirs, is the ſame as if the teftator had deviſed it in 
theſe words, wiz. If he die without heirs of his body; 
for otherwiſe the remainder limited to the eldeſt ſon had 


been void, as the youngeſt ſon cannot die without heirs, 


ſo long as the eldeſt is living. 1 Rol. Abr. 836. 

In eje&ment the'caſe was, the father, having three ſons, 
deviſed his lands to his /econd ſon, and his heirs for ever; 
and for want of ſuch heirs, then to the right heirs of the 
father; then the father died, and his ſecond /on entered, 
and died without iſſue, living the eldeſt ſoo ; It was te- 
ſolved, that the ſecond ſon had but an eſtate- Tail, and 
that the deviſe over by theſe words, and for want of ſuch 
beirs, is void in point of limitation, for the teſtator's in. 


tent was that the lands ſhould deſcend from himſelf, and 


not from his ſecond fon; and the words, want of ſuch 
heirs, could import no other than want of iſſue, Gc. ſo 
that the eldeſt fon takes by deſcent in this caſe, and not 
by the will. 1 Sa/h. 233. | | 

A perſon deviſed land to his wife for life, remainder to 
his ſon, and his heirs for ever; and, if he died without | 
heirs, the ſame to remain to his two daughters: In this 
caſe it was held in equity, that the rule is, <ubere 477 
mainder over' is to one, who may be the deviſee's beit # 
law, /uch limitation will be good, and the firſt conſtrue 
an eſtate-zai/; for the generality of the word 4 
ſhall be reſtrained to heirs of the body, ſince the teltator 
could not but know that the deviſee would not die 


without an heir, while the remainder-man, or any 1 : 
| Juke, 


F to the | 


' 
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iſſue, continued: But where the ſecond limitation is to a | 


ſtranger, it is merely void, and the firſt is a fee-ſimple, 
Talbot Chan, Ca. 2. 3 n 


* 


An eſtate ail cannot merge by the acceſſion of the fee- | 


ſimple to it: But it has been adjudged, that two fees im- 
mediately expectant upon dne another, (as where a man 
is tenant in tail, and remainder in fee to the teuant in 
tall) cannot ſubſiſt in the ſame perſon; and the ſtatute of 
mem. having made eſtates - Tail a kind of particular e- 
ſtates, they muſt, like all other ſuch eſtates, be ſubjeC to 
merger and extinguiſhment, When united with the ab- 
ſolute fee. 8 Rep. 74. 1 Salk. 338. If there be tenant 
in tail, remainder in tail, and tenant in tail enfeoffs the 
reverſioner in fee; it is a diſcontinuance: And tenants 
in tail can make no greater eſtate than for their own lives 
unleſs it be by leaſe, fc, according to the fat. 32 H. 8, 
c. . i Nope 14%. | + 4 
If tenant in tai bargain and ſell lands to another and 
his heirs, or make a leaſe and releaſe to the uſe of him- 
ſelf for life, with remainder over to another, c. Theſe 
eſtates may be avoided by entry of the iſſue in tail. Far- 
rel. Mo. Ca. 23, 28. Eſtates- tail are uſually created up- 
on ſettlements: Though an agreement to intail, is no 
intail; for no agreement ſhall bind the iſſue in fail, 
where there is a firſt intail, without a fine, Chanc. Rep. 
236. It is incident to an eſtate tail, to be diſpuniſhable 
of Waſte; that the wife of the donee ſhall be endowed; 
the huſband of a feme donee, be tenant by the courteſy ; 
and that the tenant in rail may ſuffer a common re- 
cobery, &c. and therefore conditions to reſtrain any of 
theſe, are void. 1 [nft, 224. 10 Rep. 38. | 

As by ſtatute it is incident to eſtates-7ai/ to make lea- 
fet ; ſo by cuſtom, it is to grant lands by copy of court 
roll, &c. Tenant in rail of a truſt may bind his heir 
by articles in equity, See E/are, Recovery, 20 Vin. Abr. 
tit. Taye, and Black. Com. 2 V. 112,113, 114. 
Tail after Poſſibility of Iſſue extinit, Is where 
lands and tenements are given to a man and his wife in 
ſpecial tail, and either of them dies without iſſue had 
between them; the ſurvivor hath an efate in tail after poſ- 
Ability of iſſue, &c. Alſo if they have iſſue, and the 
iſſue dies without iſſue, whereby there is none left who 
may inherit by force of the intail, the ſurvivor of the 
donees hath an eſtate- Tai! after poſſibility. Lite, 3 2. The 
eſtate of this tenant muſt be created by the act of God, 
wiz. by the death of either party without iſſue ; none 
can have this eſtate 'but one of the donees, or a donee 
in /pecial tail; for a donee in general tail may by pol- 
fibility have iſſue. Litt. 32. 1 IA. 28. 11 Rep. 80. 
And if one gives lands to a man and his wife, and the 
heirs of their two bodies in /pecial tail, and they live 
till each of them are one hundred years old, and have no 
iſſue; yet doth the law ſee no impoſlibility of having 
children, and they continue tenants in zar/: But if the 
wife die without iſſue, there the law ſeeth an apparent 
impoffibility, 1 nfl. 28. : w 

Tenants in tail after poſlibility of iſſue extinct, are not 
puniſhable for waſte; as are tenants for life : but ſuch 
tenants, or tenants by the curteſy, c. may not ſuffer a re- 
covery. And though they have more privileges than te- 
nant for life hath ; as if they alien the land, he in re- 
verſion cannot have a writ of entry in caſu conſimili; and 
they need not require aid, &s, yet as to the quantity 
of their eſtates, they have no privilege above eſtates for 
life: For if ſuch tenant in fail, after ſuch poſſibility, 
make a feoffment of his land, he in revergon may enter 
for the forfeiture, &c. 1 Iz. 27, 28. 9 Rep. 139. Lit. 
Se. 34. A tenant in tail cannot be ſeiſed to any uſe 
ex preſſed; for his eſtate is ſo fixed, that none can exe- 
cute the uſe: And where tenants in tail general or ſpe- 
cial, Sc. die without iſſue, the donor or his heirs may 
echter. TFenk. Cent. 195. Litt. 18. If tenant in zail in 
remainder, be attainted of treaſon, Fc. the King ſhall 
have the land; for it may not be in abeyance, nor in 
any other, he not being dead, but in law: The chief 
lord cannot have it, by reaſon the tenant for life is alive; 
ſo neither he that is in reverſion, Ic. and it cannot re- 
vert, before the tenant in rail die without iſſue, 2 Leon, 
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Taint, Fr. einc. i. e. infactas, tinctus] Is taken f4b- 


ſtantively for a conviction; or adjectively for a 
convicted of treaſon or felony. See Attaint. 825 
Taking; /elonjous. A felonious taking muſt be done; 


i. e. with an intent to ſteal. The circumſtances | muſt 
be left to the due and attentive conſideration of the court 
and jury. Black. Com. 4 J. 230, 2232 

Taking, «»lazvfu/. When I once have gained a 
rightful poſſeſſion of any goods or chattels, either by a 


fraud or force; diſpoſſeſſes me of them is guilty of a 
tranſgreſſion againſt the laws of ſociety, which is a kind 
of ſecondary law of nature, Biact Com. 3 V 1435. 
Tale, or coanrt. The firſt of pleadings, or mutual al- 
tercations between the plaintiff and defendant, is the 4. 
claration, narratio, or count, anciently called the Tale; in 
which the plaintiff ſets forth the cauſe of his complaint 
at length. Black. Com. 3 V. 293. „ 
Talent, A weight of ſixty-two pounds; alſo a ſum of 
money among the Greeks, of about 1007, value. Merch. 


- 


Dia, | 


impanelled on a jury and not appearing, or on their ap- 
pearance challenged as not indifferent; when the judge 
upon motion orders a ſupply to be made by the ſheriff, 
Cc. of one or more ch perſons preſent in court, equal 
in reputation to thoſe that were impanelled, to make up 
a full jary, which he could do by the common law; and 
this is by the ſtatutes 35 H. 8. c. 6. 2'& 3 Ed. 6. c. 
32. 14 Elix. c. 9. 788 V. z. c. 32, Ce. 
Tales are of two ſorts, 7. e. tales de tirtumſtantibus, 
and a decem tales; a tales de circamflantibus is where a full 
jury do not appear at the ai prize, or ſo many are 
challenged that there is not a full jury; then, on the 
prayer of the plaiatiff's counſel or attorney, the judge 
will grant this Tales, which the ſheriff returns imme- 
diately in court: A decem Tales is when a full jury doth- 
not appear at a trial at bar, and is a writ to the ſheriff 
apponere decem Tales. 10 Rep. 102. Finch. 414. 2 
Roll. Abr. 67. N 5 | 

Upon a trial at bar, if the jury do not appear full, the 
court cannot grant a Tales de circumflantibus, but will 
grant a decem T ales, returnable in ſome convenient time 
the ſame term, to try the cauſe, 2 Lill. Abr. 552. And 
a Tales de circumflantibus ought not to be in an @/4/e, only 
at ni prius; the decem Tales muſt be awarded in an aſſiſe. 
Cro. Car. "341. A plaintiff or defendant may have a 
Tales de circumſtantibus; and the ſtatutes which authoriſe 
Juſtices of a prius to award a Tales de circumſtantibus, 
extend as well to capital caſes as to others; but fuch a 
Tales cannot be prayed for the King upon an indictment, 
or crimioal information, without a warrant from the at- 
torney general, or an expreſs aſſignment frem the court 
before which the inqueſt is taken; though it may be a- 
warded on an information gui tam, fc, becauſe of the 
intereſt which the proſecutor hath in ſach proſecutions. 
2 Hawk, P. C. 409, 3 Salk. 339. A Tales is not to 
be granted where the whole-jury is challenged, c. but 
the whole panel, if the challenge be made good, is to 
be quaſhed, and a new jury returned; for a Tales con- 
liſts but of ſome perſons to ſupply the places of ſuch of 
the jurors as were wanting of the number of twelve, and 
is not to make a new jury. 2 Lil. Abr. 252. 

If but one juror appears on the principal panel, the court 
may order a tales by the ſtatute 35 H. 8. c. 6. 10 Rep. 102. 
And if upon a habeas corpora, or a diftringas jur. none of 
the jury appear, it is ſaid a decem tales ſhall be awarded: 
But it ſhall not be had upon a wenire fac. Co. Flix. 502. 
Moor 528. See Dyer 245, 2 Roll. Rep. 75, At the aſ- 
fiſes, one of the principal panel appeared, and no more, 
and a tales was awarded, the title whereof was Nomina 
decem talium, and under it eleven were returned; this was 
notwithſtanding held good; for it is only a miſpriſion of 
the clerk, and decem was ſtruck out, and then the title was 
Nomina talium, c. And it was adjudged, that if; after a 
tales granted, the principal panel ſhould be quaſhed, the 


/ 


123. See Black, Com. 3 J. 124. 


tales ſhould ſtand good, and more be added, Wc, 4 Rep. 
| 103. 2 Cro. 316, 3 Nell, Abr. 275, | 25. 
f No 


perſon 


animo furandi : Or, as the civil lawiexpreſſes it, /acri cauſa; 


Juſt occupancy, or by a legal transfer, whoever, either by 


Tales, Lat.) Is uſed in the law for a ſupply of men 
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(No: perſon ſhall take any reward or fee upon the te- 


enudt of any tales returned; on pain of. forfeiting 100. 


one moiety to the informer, and the other to the king. 


489 5 *. & M. c. 2% 20. And by this act the qua- 
licatian of taleſnen is to be 5 J. per annum freehold eſtate, 
Se. The tales de circumlauntibus, is in ſome meaſure taken 
away, or rendered uſeleſs, by the late ſtatute for regula- 
ting of juries. 3 Geo. 2. c. 25, / 8. See Black, Com. 
3 F. 363. xi. 4 J. 348. And fee: the writ, 3. J. 


3 4 0 7248 12 CH. Ls $44 N | 5 

Tales, Is alſo the Name of a book in the King's Bench 
office, of ſuch perſons as were admitted of the 2a/es. 
4 Inſt. 93. 2 - T0 +83 | 


Talionis Lex. The law of Retaliation. Thie can 
never be in all caſes (indeed but in few) an adequate 
or permanent rule of puniſhment. In the caſe of mur- 


der, the puniſhment is death But as to the ſubject, it is 
too prolix to treat here, fully. We muſt therefore refer 
to Black. Com. 4 V. 12, 13, Cc. where it 1s judiciouſly 
treate. $1 S 5 2 
Tallage, {Ta/lagium) From the Fr Taille, Is metapho- 
rically uſed for a part or a ſhare of a man's ſubltance, 
carved out of the whole, paid by way of tribute, toll, or 
tax. Stat. de tallagio non concedendo temp. Edw, 1. Stow's 
Ann. 445. And, according to Sir Edwy. Coke, tallage is a 


general word for all taxes. 2 Inf. 532. See Black. Com. 


1/7310 4 J. 412, 419. 


Tallagers, Are tax or toll gatherers mentioned by | 


Chaucer.” 


Tallagium facere, To give up accounts in the Fxche- | 


o 


in Scace. Mich. 6 Fd. 1. gets 

Talley, (7a/lea, Fr. Taille, Ital. Tagliare, i. e. Scin- 
dere, ] Is a ſtick cut in two parts, on each whereof is mark - 
ed with notches, or otherwiſe, what is due between debtor 
and creditor ; as now uſed by brewers, &c. And this was 


guer, where the method of accounting is by talleys. Mem, | 


the ancient way of keeping all accounts, one part being | 


kept by the creditor, the other by the debtor, Ic. Hence 
the tallier of the Exchequer, whom we now call the eller. 
But there are two kinds of za/lies mentioned in our ſtatutes 
to have been long uſed in the Exchequer ; the one is termed 
tallies of debt, which are in the nature of an acquittance for 


debts paid to the king, on the payment whereof theſe al. 


lies are delivered to the debtors, who carrying them to the 
clerk of the pipe office, have there an acquittance in parch- 
ment for their full diſcharge. 1 K. 2. c. 5. The other 
are zallies of reward or allowance, being made to ſheriffs 
of counties as a recompence for ſuch matters as they have 
performed to their charge, or ſuch money as is caſt upon 
them in their accounts of courſe, but not leviable, Wc. 27 
Hen. 8. e. 11. 33& 34 H. 8. 2 & 3 £4. 6. c. 4. In the 
Exchequer there is a falle court, where the two deputy 
chamberlains of the Exchequer attend, and the za/ley cutter: 


And a alley is generally the king's acquittance for money | 


paid or lent, and has written on it words proper to ex- 
preſs on what occalion the money is received, Lex Con- 
flitut. 205. | | 

Tallia. Every canon and prebendary in our old cathe- 
dral churches, had a ſtated allowance of proviſions deli- 
vered to him per modum talliz ; and thence their commons 
in meat and drink were called za/lza. Stat. Sti. Paul. Ann. 


1295. 
Taliow, Prohibited to be exported, 18 El. c. 9. 13 


2 14 Car. 2. cap. 7. /e&. 5. Tallow to what duties liable 
on importation, 2 Will, & Ma. fe. 2. cap. 4. /ef. 36. 
May be imported from Ireland duty free. 32 Geo, 2. c. 
12. /eF 1. Extended to hogs-lard and greaſe. 1 Geo. 3. 
c. 10. And continued by 4 Geo. 3. c. 6. 

Tallpman, A perſon that ſells, or lets goods, clothes 
Fe. to be paid by ſo much a week, Merch. Diät. 

Tal wood, (Talliatura) Fire-wood cleft and cut into 
billets of a certain length; otherwiſe written Talgawoed, 
and Taiſbide in the ancient ſtatutes. 34 & 35 H. 8. c. 3. 
7 Ed. 6. c. 7. 43 Flix. c. 14. 

Tam Quam, ls in nature of a gui tam, being where a 
man proſecutes as well for the king as for himfelf, on an 
information for breach of ſome penal law, whereby any 
penalty is given, one part to the king, the other, or ano- 
ther part, to the party that ſues. In every caſe where 
the ſtatute prohibits a thing, and doth not annex a pe- 
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;nalty t6 the comntitting thereof, the party oſendine n, 
be ĩndicted ſor a >, pk 2 in the ſtatute _ Fd 


| lies againſt him for breach of it, which muſt. be brought 


tam pro domino rege, quam pre ſtiphe, as th | 
| fine to be paid to the — 3 | Gre. Zl. 
655. C, Fac, 134, In a8ion popular, brought a 
quam, the king can diſcharge but, his own: part, and not 
the informer's; but, before action Brought, the king 
may diſcharge the whole. 3 nf. 238. See W 
e ut 47 165 e To 
/ , Tangier, An ancient city of. Barbary; formerly part 
of the dominions'of the crewn of England, as Gibraltar 


| 15 at preſent ;. mentioned in the ſtatute 15 Car. 2. c. 7 


7. 1 deemed not to be a plantation. 22 U 23 Car. 
nee 175 8 4 18 8 5 
. Eaniſtry, Seems to be derived from T Basis; and is 3 
law or cuſtom in ſome parts of 7e/ahd of which Sir Jobn 
Davis ſays thus; Quant aſcun perſon moruſt Hille des 
 aſcuns caſtles, manors, terres on tenements del tenure. 4h ta. 
niſtry; gue dongues męſine les caſtles, &c. dont diſcender, (g 
de temps dont memory de cour ont uſe de deſcender ſen irt & 
digniſſimo viro ſanguinis & cognominis; ge tie! perſon i/fint 
rant ſeifie, & que le file ou les files de tiel per fon iini mo- 
rant ſeiſie de touts temps avant dit, ne fueront inheritabile 
de tiels terres ou tenements, ou aſcun parte de eux, Dav. Rep. 
28. Antiq. Fibern. p. 38. 1 
Tannare, Is a word uſed for to dreſs or tan leather, 
Plac. Parl. 18 Zd. 1. 1 17 571 2 
Tanners. No perſon ſhall tan leather unleſs he hath 
been an apprentice for ſeven years with a 7anner, or he be 
the ſon of a fanner, Wc. on pain of forfeiting the leather 
' tanned, or the value. Stat 1. J. 1. cap. 22. Tanners over. 
liming hides, or uſing jn tanning any thing but oak. 
bark, aſh bark, culver-dung, &c. incur a forfeiture of 
the leather; and haſtening the tanning of the leather 
; unkind heats, Sc. are liable to a penalty of 10 J. and to 
ſtand in the pillory, And hides for ſole-leather are to lie 
in the wooze' twelve months, and upper leather nine 
months, or ſhall be forfeited, c. Stat. ibid. Tanners 
ſhall not ſhave their hides. 13 & 14 Car. 2. c. 7. 
Tantamount, Is where one thing doth amount to ano. 
ther, and then it is all one as if it was the ſame : as a leaſe 
and releaſe amount to a feoffment ; and licenſe to occupy 
land for years, to a leaſe for the term, Sc. 14 H. 8, 13, 
Shep. Epit. 1130. 6 
pe, Exempt from payment of the duties called the 
two third ſubſidies. 7 Ann. c. 7. A 14. 1 
Tar, See Pitch, Stores, 1 | 
Tare and Tret, The firſt is an allowance in merchan - 
diſe, made the buyer for the weight of the box, bag, or 
caſks wherein goods are packed : And the laſt is a conſide- 
ration in ths weight, for waſte in emptying and reſelling 
the goods by duſt, dirt, breaking, Wc. Book Rates. 
Target, (From the Lat. Targus) A ſhield, originally 
made of leather,” wrought out of the back of an ox. 
Blount. ORE | 
Targia, (Tarida) Was a ſhip of burden, fince called a 
Tartan, and Tarrita: Knighton, Anno 1385. 
Tariff, Cuſtom, duties, toll, or tribute payable upon 
merchandiſe exported and imported, are ſo called. See 
Black. Cm. 1 Y. 313. 
Tarpaulin, or Tarpawling, A tarred canvas to keep 


the weather out of þips; but it is commonly uſed for a 


mariner, or drudge in a ſhip that does the vileſt ſervice. 


March. Dic. | 
Tartaron, A ſort of fine cloth or ſilk. Sar. 4 Hen. 8. 


c. 6. 

Tas, (Fr.) Is a cock, heap, ſtack or rick of hay or 
corn. Law Fr. Dia. | | 

Taſſale, for Ca/ula, A prieſt's garment covering bim 
over. 

Taſſum, A Mow of Corn or Hay, from the Fr. Toſs, 
to pile up. 74er to mow or heap up: and ad rafſumfur- 
care is to pitch to the mow. Roz. Hill. 25 Ed. 3. 

Tath, In the counties of Vorfolt and Suffolk, the lords 
of manors, claimed the privilege of having their tenants 
flocks or ſheep brought at night upon their own demeln? 
lands,. there to be folded for the improvement of the 
ground; which liberty was called by the name of 7%. 


Tavern. 


| Spelm. 


warn. Tbs net weste pee, for feling 
or wine, Te, 
-ocdinately We ta uur, ute indiftable by the Common 
Jau, andt continuing drinking, and tipling, Ge: is liable: 
to penalties, by the ſlatutes 1 Jac. 1. e. 9. 21 we. 
c. „brei WET MW" PW Gs] E811 
au, By bellen a5 notes upon Padmeras, f ſes A 
croſs. A0 Ang. Tom. 3. p. 121 5 en 
— Tauri liberi Libertas, In ancient hn 5+ uſed for 
a common bull; ſo called, becauſe he is free and com- 
mon to all the tenants wirbin Tot manor or BOOTY. 
'Se. 6. ph A. a6 * 
| CTawers. "Iris ate Wide ehrte bene Glover, | 
diabetes, and others, who dreſs in, in allum, t. 
and cut the ſame into wares; ſhall be "accounted tawers, 
and ſubject to the penalties, for frauds and 'conceal- | 


ments lating to the 3 on 3 by Star. 9 Ann. | 


*Y 11. 8 


— A tribute or impoſition laid upbn the ſubject, which | 
being certainly and orderly rated, was wont to be yearly 
paid into the King's Exchequer: | =. it differs from 
what is commonly called 'a ſubſidy, iu this, That it is 
always certain as it is ſet down in the Brchequer-bouk, 
and levied in general of every town, und not particula, 
of every man, Qt. See Subſidy,” and""'Rafall*s Abridg 
went, tit. Taxes, \Tentbs, F Yienths, "Sobjidies, Ke. 440 


1 Inst. 26, 33. * +4 WILLY $6 * 
Tris ſaid that in ancient times, rats were inpoled vy 


16 Car. 1. c. 21. But perſons Whg in- 


of I vn carr 


Tax, Tura, 15 Ae Ur Tage i. 4 Ordo, =" | 


2K 


ö 


the King at his pleaſure; bur King Faw. 1. bound him 


ſelf and his ſacceſſors, in the 25th year of his reign, that | 
from that time forward no tax ſhould be laid upon the 
ſabje&, wirhout the aſſent of the lords and commons in 
patliament. Sear” 25 Ed. 1. c. 5. But although Taxes, 
which are for the defence of the realm, cannot be im 
poſed but by act of parliament; yet the crown has A right 

70 aſk them upon any emergency, and therefore it 4s | 
eld they have u virtual exiſtence always, though no 
a2ual one. Iu the 14th year of EA. 3. an aid was 9. — 


to the King by the parliament; und anno R. 2a roytl 
aid for kfeping the ſea, and preſet vin #5 Pier | 
alſo a /h of 1 s.' in 205. on goods, * N to pa 

2 4. Ce. was 


nted by 3 4 Ba. 5. Beſides frten 5 
and ienibe, payable by the tem porality and Clergy in t 
or three vente, Se. And the way of '\raxing' was for- 


mer were all upon the perſon and pe 
were much the ſame; but the pound- rate was upon lands 
and rents. Ame 48 Ed. 3. a valuation was made of all 
the towns in Eagland; and returned into the Exchequer, 
and this became the Randing rule for faxiag every town 
(viz. ) When a ax was given the' officers of the Exche- 
quer preſently knew' to -how Much it amounted: for-every 
town, and the inhabitants taxed the landlords, and oc- 
cupiers of lands, and they 


70 


proportion. Gen 2384 0 


A ſubſidy was granted 1 H. B. and * was a 


wur upon the perſon, both for lands and goods, and 
_ where the per{6nslived; and this continued till "the 
Car, 1. and about two years afterwards the firſt ＋ 


5 


i 
? 
i 


— — 


1 5 arbes AE paid their 4 


a nt was made upon lands" aud rents, according to a 


pound-rate. 2 I.. 76, 77. 3 Salf. 340. Tn'thi 16 
& 17 Car. 1. Thxes were granted for relief of, and dif= 
banding the army, Fe. And 13 Car. 2. c. 3 8 4. The 
ſum of 1, 260, ooo /. was granted for eighteen months at 
70;000/. per month, charged on the ſeveral counties by 


tieurenants, ſor amunkeioh for the militia, and ſevetal 


aids were granted,” one of 2. 477, O00 l. for fitting out 4 
navy and maintenance of wars, ts. in the years 16, 17, 


18, 19 C25 Car. 2. Alſo-s Free and voluntary preſekt | 
| where he lives. 1 Strange 41 7: 


| fer annum, bub 1 


was granted to King Charles 2. but it was ordained chat 
the ſame ſhould not be drawn into example. 
King James 2. had aids and taxes granted him by par- 
lament; "and; after the Rewolurion, heavy taxes Were 
neceſfarily laid on lands and perſonal eſtate, in the-reigns 
of King i Ham 3. and Daten 
and kingdom againſt the efforts of the King of France, in 
favour of the pretended Printe of "Wales, and fecure tlie 
Note unt ſuceeſſon in the line of his majeſty K iug Crorgł. 


Ane, to defend the'crown | 


| 


| 
» 
4 


merly by tenths and \ffteent bs; then by ſabhialir, er. 


wards by reyal aid, und at laſt- by a pound rate; the for. | 
rſonal eltate, and 


8 


* — 


them or others on oath, 
award ſatisfactlon to be in; e to the collectors. If 120 4 


| 


1 


* eitied, towns, t. Aa is gore his TY it is n. 
i e of lands” that "mult de | 


sites td pee fakes TIT . e 
 angually' rabred'of 14. 2. Jr. 7. 8a. 4.7 1h fix" * 

as the pfreſent exigences bee 1 &quir acted” 
be levied "by * eomwifloger 9 'on veral. Edupties; 


the quantity but the yearly value 
obſerved ; "the farmers of 9685 Neef the gend are 70 
charged, and deduck it out of t eir Fents to 125 * 
lords; and a man may be rated for foo. 25 W 

2 but not for both; and 5 aſe of a rate on good, 
5 be com mi oners 


the cha urge muſt be on the pe 
are to aſcertain” the ſeveral fr 28980 of the dex, to be 
charged on every Hundred or iviſion; and 5 72 
1. to be aſfeſſprs and colle gos! in ever 135 to 8 

$ and levy the money, which wheh received is to de 
paid to Receivers general, and by chem returned 0 the 
| Exchequer, Ne. 3 

If any' pe perſ6n +efuls to pay wx the college my 
levy it by diſtreſs abd fate of their goods; bur if they ar * 
dver-rated, they ſhall be . relieved on appeal to the'.co 
'miſſioners,” who have p wer to charge! the fame on e s 
as they. mall ſee cauſe, $ 
a re-aſſeſſment : alleſNors, n ne gle og their duty, ate to 
fined not exceeding-40 “/. pa collectors detainin the 
money, ſhall be impriſoned, "and their eſtates ſeiz gd 
fold, Fc. If a; 4 540 receiver ne lebts to return 
money by him rectived; be is liable to the penalty of 

0, And where there 1 avy fallute' n raifing and 256 
ing the ſums of money 8 on aby county, 12 
may iſſue againſt the commilioners for cheir ne zieh. 95 
By other later Kardtes, -when lands, Oe. are ee a 10 
more than un eg Jual ' potnid- 208 the commiiſi e ape 
complaint bas! in twenty days, thall abate it; un 5 


| aſſeſs ſuch abatements within the,whole hundred, 


on Any under-rated, ſo as the ſum ebalged b 
Aud where affe lors have omitted to e 
close to the land- tax for their own eſtates, commiſſioners 
by Katate have been empowered co ſut\umon and examine 
and, upon cileovery thereof, 5 


or houſes Are unoccoplied, whereby t the pariſh i is oblj 
85 make good the tax, the colfefors at any time a ge 
may enter and An and ſef1 5 diltreſs in four 40 0 


Mean om to their ra 3; Wi ifs any 5 n Tefule 

8 75 Toes or 
; commiſſioners may co n= 
mit "bly to 2 he 7 a 1 | Paying nt, Papiftr.3 are 
15 " 1 are 


exempted from: paying any 14 this tax: There i 18 8 | 
poundage fee for collecting dh f 4 per r. pound to 
the collefiors” 72 z e nd Yo! 16 fide e 


1 4. half. peo 425 ound to to dhe Bhi 40 iks 
Stat. 1 Gia. 1 1,& 5 ogg I 12, 1 3s. 3,& ok Geo. noe 
above Patutts, or 1 ads, bene 24. iu the a1 ; 
is granted, have geverall claukes of han of one m lie 
and when che tax is 7. a poung, wo ified.” 
public uſes; Ukewiſe in the m alt-tax acts, chere is s ſuc 
Ulauſe of has for * 750,000. 7 at 3 "or ,4 per cen. intereſt, 
4 72 to. be alſowel by the ; commilſiogers of ihe tire 
ur e. : 15 : 
26 "Aithou bh an | extiſeman exerciſe bis lite in i 6% Css. 
ties, yet be "thatt de taxed for his falary i ig that "Count 
L inds were let at 1757 
pe een were worth 156. ber 
annum, and tàxe accordingly; ' the cegant hall not dedy a 
the whole land- tax, but only in deer, as 1200. 
bears 6 150. 2 RY 1191. Ay lack. Com... 1 1 75 
139» 169, 3 4741 r 
"Taxatio SPITE 1 2 e . rion and s 
corn, according tt to vel eee | 1 
10 T AY 
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Awicenlis, The valuation, of eccleſiallical |. religions were exenipted by charter from the King. Chay, 


*benehces, made through every. di eld in Fag lands. 0n „%% 2057; rod ts 3. 2; tas 1 
*cafion, of the Pope's granting to the King the tenth of all age, From the Sax Dian, to incloſe or-ſhut, is 
e parts of Ful for wood: for fences and 


ſpirituals for three year's. Which 7axation was made by | uſed in ma 
Fler Biſhop of Meet delegared by the pope to this E aa 
office in 48 Hen. 3, and obtained till the. 19th of F. 1. | - Teinland, Tainland, or Thainland, The land . 
den a new 7axatres, advancing the valve, was made by .7baine, ot noble perſon. See ThaneeLand.' 
the biſhops of #ixchefer and Lincoln. | Cowell.  ', | Teller, Is a confiderable officer in the Exchequer, of 
- Taxers, Are two officers yearly choſen in Cambridge |. which officers there are four; whoſe office is to receive 
to ſee the true auge of all weights and meaſures z though | all money due to the King, and to give the Curt of the 
f he name took riſe from taxing or rating the rents of Pe/{;/a bill to charge him there with: They alſo pay to 
bouſes, which was anciently the duty of their offices. . | all perſons any money payable by the King, by warrant 
', Taylozs,, Shall not make or ſet upon eloaths aoy,but- | ftem the 4uuitor - of 'the Receipt; and make weekly ang 
ton or button-boles of cloth, ſtuff, fc. nor ſhall any per- yearly books of their weeipts and payments, which they 
ſon wear clothes with ſuch buttons, Fc, on pain of for- | deliver to the Lord Treaſarer, r. 
ſeiting 40 5. per dozen, 4 Geo. 1. Contracts entered into | | Telligraphiz, (From the Sax. Tellan, i. e. ditere, and 
with 7eurneymen taylors, for advancing their wages, are | the Gr. Te«@w, Seribo, quaſi n telling any Sap by 
declared void; and zay/ors giving greater wages than al- | writing) Are written evidences of things paſt. Bl,” 


* 


Towed, ſhall forfeir 5 J. and. joutneymen acceptiog. the | _. Teilworc, Is that work or labour which the tepant 
ſame, or refuſing to work for the ſettled ſtated wages the | was bound to do for his lord, for a certain number of 
hours appointed, may be ſent to the houſe of correction days; from the Saxon word Tellan, numerare, & awe. 
for two months, c. by Star. 7 Geo. 1. c. 13.  ... | opes. Thorn As 136 é f, 
By 8 Gee. 3. c. 17. Certain new regulations are eſta-“ Tementale or Tenmentale, A tax of two ſhillings 
liſhed as to maſter taylots and their journeymen. Their | upon every plough-land. How. Hif. . . 
hours and price for working are limited within Londen Templars, or Knights of the Temple, /Templariy 
and five miles thereof, The juſtices are impowered to | Was a religious ordet of knighthood, inſtituted about the 
call witneſſes before them on ſuſpicion that the regulation | year 1119, and ſq called becauſe they dwelt in part of 
3s broken throu b, and on con Aion to commit the of- the buildings belopFing,to the Temple at Feruſalem, and 
fenders. Alſo Ge anarter:ſeions in London, are enabled | not far from the ſepulchre of our Lord. They entertained 
to make new regulations, if requiſite, as to wages and | chriſtian ftrangert and pilgrims charitably, and in their 
Hours of work. "alters within the limity.cmploying men | armour led them through the Holy- Land, 10 view the ſa- 
out of the limits, to evade the act, are to forfeit 5007. a | cred monuments of Chriſtianity, without fear of inſidels; 
moiery to the King, the other to the informer, See the | for at firſt their profeſion was to defend travellers fem 
p 6g - I | highwaymen and robbers. This order, continuing and 
Cen, ls a pleaſsnt fort of liquor, of lite much used jncreafing for, near two hondred -years, vas far ſpread in 
in England, and introduced from Chine and the Eaft-1a- | Chrifendom, and particularly here in England. But at 
dies, being made of the product of a Hrul growing in | length ſome of them at Fera/alem, falling away (as ſome 
thoſe parts: It is mentioned in the Stat. 12 Car. . c. 15. | authors report) to the Saracens from Chriſtianity, or rather 
And perſons mixing, with 1 leaves, the leaves of other | becauſe they grew tov potent and rich, the whole order 
trees and ſhrubs, are liable to a penalty of 10/. Ce. by was ſuppreſſed by Clement: Quintur, anno 1305, by the 
4 Geo, 2, c. 14. Tbe Eafi-India company are to have | council of Vienna 112, and their ſubſtance! given partly 
alldwance and drawback, on exporting ic. Stat. 6 Geo. | to. the knights of St. Jobr of Jeraſalem, and partly to 
2. C. 38. By the Stat, 18 Geo, 2. c. 26. The duty of | other religious. Calis. dt gloria mundi, par. g. Confid, 4. 
47. per poond weight of tea given by the Stat 10 Geo. 1. | And fee , 1 Fow. 1. , 24. Theſe flouriſhed here 
is taken off, and by this a is given a duty of 17. per | in England from the time of Henry the ſecond, till they 
5 weight Aver dupois, and 251. per cent. on the price | were ſuppreſſed. They had in every nation a particular 
= of all teas ſold by the Zaff-India company. By the Stat.] governor, whom, Brads, lib. 1. cap. 10. calls Magi/trum 
1 21 Geo, 2. cap, 14. Tea is permitted to be exported to | Militiæ Templi. | The Maſer of the Temple here was ſum» 
; Ireland and his Majeſty's egen in America without | moned to parliament, 49 H. 3. 1. 11. x Sehedula. And 
payibg the inland duties charged by the laſt act. And by | the chief miviſter of the Temple church in London, is ſtill 
28 Geo: 2. 6. 21. All tea above fix pounds, found in Bri- | called Maſter of the Temple. Of theſe knights read Mr. 
riſk, veſſels arriving from foreign parts (Iadia company's | Dugdale's Antiquities of Warwickfpire, fol. 706. In an- 
thips excepted) to be forfeited. - - | cient records they were alſo called Fratres Militia Templi 
Team and Theame, (From the Sax. Tyman, i. e. pra- | Solexzonir. Mon, Angl. 2, par. fol, 554. b. About 
pagare, to tetm or bring forth) Signifies a royalty or pri- nine years after their inſtitution, they were ordered by 
vilege granted by the King's charter to the lord of a | a council held at Ties, to wear a white garment, and 
manor, for the Meg, reſtraining and judging of bond- | afterwards, in the pontificate of pope Fugearus, they wore 
men and villeins, with their children, goods and chat- | a red croſs on their garments. The Temples, which we 
tels, Fc. Glanvil, lib, 5. g. 2. 5 I | now call the Ian, of Court, was the place where they 
Technical wozds in indiſtments. In ſome caſes par, | dwelt, and in the Middle Temple the King's treaſure was 
ticular words of art maſt be uſed, which are ſo oppor kept, Cowell. Templars land (hall be forfeit for ereft- 
priated by the law. to expreſs the precife idea which it | ing their crofles, Sr. Weftm. 2. 13 EA. 1. c. 33. The 
entertains of. the offeace, that no other words, however | juriſdiction of the conſervators of their privileges reſtrain- 
ſynanymous they may ſeem, are capable of doing it, | ed, Sr, Wem. 2. 13 Ed. 1. c. 43. The lands of the 
Thus, in treaſon, the facts muſt be laid to be , Templars given to the hoſpitals of Jeruſalem. St. de 
« tceaſonably, and againſt his allegiance,” elſe the in | terr, Temp. 17 Kd, 2. fl. 34. TOS 1767 
diftinent is void, In indidtments for murder, it is neceſ- „Temple. Dugdale and Srow both tell us chat the 
ſary to ſay, that the party indicted “ murdered, not | Temple in London is a place of privilege from arreſts, by 
« Killed“ or © flew” the other. Io all indiftments for | the grant of the King; but this hath been devied by 
felonies, the adverb ., feloniouſly” muſt be fc; and | the Souff of B. E. Big. 317, 320. 3 Salk. Rep. 45- 
for burglaries, ** burglariouſfly :” and all theſe to sſeer- In the Middle Temple the King's treaſure was anciently 
rain the intent. Ie rapes, the word = raviſhed” is ne- kept. PE TIRE 
ceſſaty, and muſt not be expreſſed 2.07 periphraſis; in] Tempozalties ot Bishops, Are the revenues, lands, 
order to render the crime certain. $0 in larcenies alſo, | tenements, and lay-fees, belonging to biſhops, as they are 
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the words c ſeloniouſly took and carried away,” are ne- barons and lords of parliament; all things which a biſhop 
ceſſary to every inditment; for theſe only can expreſs | hath by livery from the King, as manors, | lavds, tither, 
the very offence. Black, Com. 4 L. 3. [. 1. Rel. 4br. 881. It was a cuſtom formerly, thit 
Teding⸗pennp, 7:cbi ng-penny, Tithing: penny, A. ſmall ' when biſhops received from the King their zemporaltics 
duty or payment to the ſheriff from each tubing, towards, they did by a ſolemn form in writing renounce all right | 
the charge of keeping courts, &c, for which ſome of the | to the ſame by virtue of any proviſion from the Fah, wa 
| ' 33.5 - 8388 255 - , 
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TEN 


ckpowledged, the; receipt of them al ** 
- which cuſtom continued from the mae of £ 


King 


, and committed 


the ſee of Worcefler on a certain biſho 
nere I. 


to him aduiaiſtratinnem piritualium 


_ Gpatus radi. Ann 31 Edww. 1. The cuſtody of the 
and archbiſhop, during the 


| temporalties, of every. biſhop 
| vacancy of the ſees, belongs to the King; and oo ſubject 
can claim the ſame. by me preſcription. F. N. B. 
3˙, 34. 2 Nfl. 15. 
temporalties during 
preſent to a void advowſon, when. the 
is hands, 


a trial, or proof. Chart. 20 £9. 1. 


| Tempus pinguedi 
killiag the Buck and the Doe, MS. Temp. H. 3. 
Tena, Was that which we no call a corf, once. 
ecclefiaflicks :———Tenz corona: ab/condunt quaſi eelefies 
radios repellentes, Me. Counc. Lawbeth, Anno 128 1. 
Tenancies, Are houſes or places for habitation, held of 
another. 23 Ilia. e. 4. 
| Tenant, Teens, from the Latin: me. to hold.) 
es one that holds or poſſeſſes lands or tenemeots by 
any kind of right, either in ſee, for life, years, or at 
will. The word in law is uſed with divers additions, as 
tenant in dower, which is ſhe that poſſeſſes land by virtue 
of her deut , Kitchin. fol. 160. Tenant per flatyte- 
merebant, that holds land by virtue of à ſtatute ſorfeited 
to him. bid. fol. 172. Tenqnt in frank marriage. 1b, 
Fel. 158. He holds lands or tenements by virtus of 
a gift thereof made to bim upon marriage between him 
and his wife. Ten, by ſbe curteſy. lu. fal. 198. He 
that holds for his life, by reaſon of a child begotten , by 
him of his wife, being an inheritrix, and born alive. 78 
nant. by egit, that holds by virtue of the writ called, an, 
eligit. Tenant in mortgage, that holds by means of a mort 
gogt. Tenant by the urge in ancient; demeſne (14: fol. 
81.) is the that ig admitted by the rod in the court of 
ancient demeſne. Tenant by copy. of court roll is one ad- 
mitted tenant of any lands, c. within a manor, which, 
time out of mind have been demiſable, according to the 
cuſtom of the manor- ef. Symbol. part. 1. lib. 2. 
Jech, 646. Tenant by charter is. he that, holdeth by ſeoff. 
ment in writing, or other deed, Kitebia, fob. 574 There. 
was alſo tenant by. knights. ſervice, tengut. in burgage, le. 
nant. in focage, tenant: in frank-fee, tenant in willenage. 
$a there is cexant in fre. imple. Kitchia, fol, 150. Fe- 
nant in fee-tail. . 16; fol. 153. Tenant at the will. offs 
lord, according to the cuflom of the manor, Id. fol. 132, & 
165. Tenant at cuil! by the Common law, Ibid. . . Tenant 
upon ſufferance, Ibid. Terant of ate F . inheritance, 
Staundt. Przrog. fal; 6. Tenant in chiefy that holdeth of 
the. King in right of bis crown. F. V. B. fel. 5. Te. 
nant f the King's he that holds of the perſon of the 
King, Ibid or has ſome honour. Lid. Hery tenant, that 
bolds immediately of his lord. Kirchin, Fol. 99. For if 
there be lord, ;meſpe. and tenant; the tenant is wery tenant 
of-zbe meſne, but not to the lord above : Tenant fersvgil. 
See. Berawail. Pli Cor. ee N. B. gel. 136. See | 
Com. „ dum. gane 
250 there — Li foint-tenants, that have. equal. 75 98 
in lands and tenements by virtue of one title. Lit. lib. 
3. cup. 3. Tenants. in common, that . have equal right, 
dut hold by divets titles, 101d. cap. 4. Particular te- 
nant, Staund/. Prereg· fal. 13. that holds only for his 
term. See Cote in Sit; Mall. Pelibam's caſe, J. 1. Gol. 1 . 
called term for lift; ar years. See Plruud. Cathirſiis ca 
fel. 23. Faule tengnt,, Kitchin, fol. 134. He that hath 
vo other joined with him. Several tenant is vppolice to 
Funtana, or tenanti in cinen ie | 
 Ttmant.to the previpe ie he gink.nhom th the wit precige 


1. 6% 
the time of the re formation: ; And this — began by | he 
occaſion.of A Huff Pepe Gregory 8. wherein he conferred 


nd the King — 4 
the vacation of the 1 heh alſo he may 
ies are in 
1 Inf; 90, 388. Mag. Chart. c. 3. 14 
Saw. 3. c. 34. See Black. Com. 1 7. 292, 380. 4 


*Tempeatio 0 or Tentatio, Is ood i in ancient records for | 


Tempus Pellonis, Maſt time in the fireft, which. is | 
from about -Michaelmas to St. Martin's Day. Novem- | 
e "cannot bring action of i 


nis > firmationis; The ae 


2 


4 N ſetvice. 


an execution upon any 


mon law, tenants in 


an averment, Ec. 


dhe e a thing 3, as A ten 


| 7055 


260. 
Iqpt to ſave t the 8 muſt be 'of the whole rent dae, 


* EB 


| i he chat. hoiderh, the demeſn 2 

745 nant | 

* N by 515 

By tap. 96. Car. | 

tion. 32 . g. cap... g. 1 

dine, rec 0 8 ho? 
divers others.. Connell... £ Se ee eint 17 65 > 

3 Lift eau. Eftate ele Recovery, and 72 fo 


Mes in commeaii,, A re ſach a 8s Fold lands fot lite 
or years, by ſeveral, titles, 
rights ; and as jointenans "Fave one Joiht frechol 
from in common bee divers freeholds. 1 af. Ny 
Af a, conveyance is made. to to perſons, habechdum the 
one. moiety, to one and his bein, and the other moiety to 
the other, (Fc. it 16 a 1 in tottnion and the heigs 
abd,executors. of renahts in common ſhall hate their parts 
*k res; and not g ſurvivors, as in c8| ol. jointtma 
2 Lill. Abr. 589 . Fanart in cormmen Kn 85 not their own 
Part, but take che profits in common; e tthant in com- 


aſs againſt another 401 
= a 
his partner, &. 1213 Lge, 397+, 2 Lilt. [A 
es were nor compoſ 7 wk 
Partition ; though — are k the State 3 1 Ce I; 


Foimenant, 2 he” 1 14626 whom the 


*\Tenan:. to the p 
writ precige. is. to. ht id þ ring, Out a rope 
1 or offer 


IEP» . IF a, 4 23 37 fav 
a traver 


ende Ne 1 dat as much ab. 
ae £  Prerig. 16 1 


171 is mention 1 50 old 5 0 
50 en, 6. 17 518 
121 937 money, or any 


* 4 
. N75 . oy 
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in common ; but one, 92 2 tenant thay 45 


Tender, (Fr. Te 
other thing in ſatisfa 570 bag dne 


er of rent to 


it at the time 10 pla e when and where it ought Bo F 
n 


Paid; Alſo i F is an act done to \ fave the % 'of a 
defors ac Aion h bog phi, tf, Pe 3357. ender b 
rent on any part „or at any time of the lat 


day of 2 Jan will, 3 "the condition for. that time, 
0 


| 12 ugh, he lan id refuſe. i it: 'But when rent is render 
flor may after bi 


bg debt ; though he cabhot re 5705 
es ; ihe leflce's being ready to pay excuſes the. 
1 11 8 the other of his rent. 1 Inf. 


Hampges, .t 
33, 34. 3 Salt. 344, A * of 


Lit. R 


ithout any deduRic 95.0 taxes or other iy ment; ;unleſs 
i be ſo 1 . He, op! : 


page Vet! no 1 222 T by. 
Leader of n joney. on a bond, is to be "wade to the per- 


85 of che obligee at the day appointed, to fave the pe- 
nelty and forfeiture of the bond, and it b bt co de dons 


before witneſſes; ; though, if the obligor fterwatds, | 
he mult Kill pay, it: [Put if the obli gor be to wa any col 
Jatersl thing, or which 1s not parte of the' obligation,” 1g 
deliver a boiſe, "A and the obligor offer to do his pa 

and the obligee refuleth i it, the condi =y isp performed Fat 
the obligation {charged for fe 207, 208. A 
ſom. awarded by an award was loft x.the Zenger i it be- 

13 a collateral thing. 179 a award; that the 

endant ſhould pay. en on. 7 ch Wo and at ſuch 
place; the defendant pleaded. chat be tengert2 the money 
at, the day and place, and b ecauſe | he did nor fer forth that 
he continued there ready to. pay it at the laſt loſtsvt bf 
the day till after ſun- ſetting, Oc. it was held Ill. 2 Co. 
243. 
Where time and place of doing an a is" made certain 

agreement of the parties, ald they doch meet accord 
90 he who pleads 2 a tender, al alſo pleat” a refuſal 

he other party to . otherwiſe fuch ple win be ll 
pon a demurrer, bur, not after verdi; and if the plain- 
oo be abſent, that 1 is to be ſet forth,” and that the 8 
4 65 at the zime and place, & obtalir * Ot. 

a 2 & ; V4 
On Ate) being leaded, and the oney 
court, ng fo 1 ſubſequent demand 41 
»hereypon iſſue being joined and tried, a Verdi 
found for deſendant, Whereupon he moved to have the 


js to be brought. Cos; Nep. Ii 3. caſe. of fines, Fol. 88. 


Tenant in demeſne, 13 Ed. 1. cap. 9. vel H. 8. cap. 37. 


Le, paid into court, | xetarged, in mY of N.. "cots, 
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of, whom 155 is to | Elix. and King James. * rpg te and Black, Ons 


|. 72 re the ſtatute 1 5 ee em tore terrarum, | | 1 284. 055 * V. 106. 1 
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Be 3, SOS by lords lo | their eſc Eats, ' forfeitures,, \ Oc. But fade Tenure. Tenzin, from He Lat! Temere) Is the manner 
9 the ſaid 18 poor terendumm, "where the fee- imple” paſſes, hereby ta ds or tenemeits are holden; or the ſervice 
„ muſt be of the chief lord of the lee by the cuſtoms and that the tenhut ces to bis lord; And there can be wn 
1 et this ſtatute does not tenure wvitbarſemederyice, becauſe the ſervice makes the 


ſervices, whereby the ſeoffor be 
aue, 0 TR 5 tail; for LEON "hall hold of the db- tenure. 1 Toft.\1 ; A endre may be of houſes, and 
nor, C Li 6, 4. 2 bf. 66, 67.7 Seo, 1 592, land or tefiemenrtrs$ "bat: hot ofba fent; 'commoy, Uc. 

2 Al lands in the hands of 'a ſubject are beld.of ſome lord 


508. and 
Th oft commonly and proper! fucceeds or landlord; by Hur“ or Tervice: Aud all che lands and 
5 en 8 en,? HSE tenements in Exgsland are ſaid to be holde either mediately 
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iti be flat. of ©, 225 ' emplores "terra: 
N e. ey -fimp . doth, pa als, th e renure Is always domins fupra b. 2 Toft. 531. C meme e 
2 ang. is tho 8 12 forth, Tenendum de ca. Under the word renure is included on boldin wn an 
Bot Hole clauſe 46 this day is for inheritance"; but the Anif ention of this word; which is N 
1 4 very bxith five” one, is uſually reſtrained by coupling 


25 pare ek out of deeds, and altogether omitted. 
Togo om. V 391. The 7enendum ſeems now to be in- | other words with it; "this is; fometimes, done by words 


t bendum, for we ſay, To have ;_ which denote the ard of the tenant's eſtate: As if a 
to bold, TT the ellace is limited, Se. wen bolds t6-dimfelf and bis heirs, in is called renure 
. Gem, 2 F..2 4 in fee-mple. At other times the tenure is coupled w. 

| Tenentibus in. J Lala; non Ohetandis, I « it that words pointing out the iat by Which an inberitance 
om a difſeifor hath alienated the land | is held ths, rr 1 by copy of ebort- roll, it 
is called 2 ya'b by apy « of our 12 At other Hits, 
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crvice by which an inheritapce is held : As where a man 
olds by "iris called tenure by Knight's 
-eivice. . 61% e 


3 and. tenues were 


4% 


e Lind hell be field, bad by whi 
"the tenant Was obliged to follow his, lord into, the wars 
"at his on charge. Knight's ſervice dualen, where 


ee and, chive 
lands were held of the King or holed. to perform 


\ ſervice in War, and which drew after it homsge, eſensge, 


*to do all inferior villanous ſervices commanded by the 
lord. Grand /erjeanty, a tenure of lands by honourary 


here lands were held of the King to contnibate yearly 


4 2 # N $ 


1 


Of theſe general ancient zenures, - 
lenage, &c. are taken 


E e heirs of his body begotten, c. By 
the Curie, where a man marries a woman ſeiſed of lands 


in fee / ſim 


lives or in fee, at the will of the lord, according to the 
cuſtom of the mänor, under divers ſervices, Cc. Vige 
the Heads, and ſee Fre and Sacage. See farther un to 
-ancient teures, Black, Com. 2 V. 59. and as to modern 
tenures, id, 78. and as to the feudal tenures, ſee 
Craig, Dalrymple, and Lord Iytt. Hift, Han. 2. V. 2. 
1 1 N r d e een 27D 

F erm. (Terminus) Sipnifies commonly the limitation 

of Ame or eſtate; as a leaſe for term of life, or years, 

e. Brag. lib. 2. Term is allo a ſpace of time, wherein 

the ſuperior courts at Weftminfier ſit. See Terms, 

Terminum qui Preteriit, Writ of Entry ad. This is 
a writ for the reverſioner, when the poſſeſſion is with- 
held by the leſſee or a ſtranger, after the determination of 
a leaſe for years. F. V. B. 201. Black. Com. 3 V. 183. 
This writ is now diſuſed, ſince the invention of eject- 
ments, 

Termor, (Tenens ex Termino) Is he that holds lands or 
tenements for term of years or life. Litt. 100, A ter- 
mor for years cannot plead in af/i/e like tenant of the 
freehold; but the ſpecial matter, wiz. his leaſe for 
years, the reverſion in the plaintiff, and that he is in 
poſſeſſion, &c. Dyer 246. Jenk. Cent. 142. See Black, 
e P > 1.4 
Terms, Are thoſe ſpaces of time, wherein the courts 
of juſtice are open, for all that complain of wrongs or in- 
juries, and ſeek their rights by courſe of law or action, 
in order to their redreſs; and during which, the courts 
in Wiftminſler-ball fit and give judgments, Q. But the 
high court of parliament, the Chancery, and inferior courts, 
do not obſerve the tern,; only the courts of King's Bench, 
the Common Pleas, and Exchequer, the higheſt courts at 
Common law, Of theſe terms there are four in every year, 
viz. Hilary Term, which begins the 23d of January, and 
ends the 12th of February; Eaſfter-Term, that begins the 
Wedneſday fortnight after Eafer-day, and ends the Mon- 
day next after A/cen/ion- Day; Trinity-1erm which begins 
the Friday after 7; rizity Sunday, and ends the Wedneſday 
fortnight after; and Mzchae/mas-Term, that begins the 6th 
of Nov. (if a week day) and ends the 28th of Now, Each 
term has certain returns; as Hilary - Term bas four, Eafter 
Rath five, Trinity four, and Michaelmas four: And by 


" a P 4 5 * 
£3 : 2 * 
Er IE | 


vg y $64) vr ih #01710m n o. te? nds 40 why. 
ho : * o * 8 
| ſtatute, Trinig Term was abridged four, returns; and Mi . 


c. 21. and 16 r ee is, i 56T 
There are four days term, callec the Kein: 3 
the day of , exceptions; the day of retaras of writs z. 


{906.4810 to begin on the Eſſein Day, When one judge 
its in each court of law at We/minfer, to take and enter 
; eſſojns 51 but the third day afterwards is the firſt, day of 
the term, at which time the jndges in all the courts ſit, to 
do the buſige(s of the term. 2, Lill. br, 559. All the 
term in conſiruction of lam is accounted but as one day 
to many purpoſes; for.a plea that is put in the laſt 1 


* fo day of appearance, called. the Sgarte die pet: The 


a terms is a plea of the firſt day of the erm s and a judg- 
ment, on thezlaſt day of term is as effectual as on the firſt 
day, Tei. 25 Car. B., E. des Wilſon, Far, 1, fo: 3. 
And for this reaſon the judges may alter and amend their 
Judgments in the ſame term, £'c, It has been held, that 
the courts ſit not hut in en, as to the giving of judg- 
ments: And the judges of B. R. and C. B, befare Trinity 
Term 165 1, did not fit longer n court than till one a clock 
upon the laſt day of erm; becauſe they would. not en- 
{courage attotnies to neglect their client's. buſineſs, till che 
laſt day of term, as too commonly they do, to the . tail 
of the court, and too much hurry in diſpatch. Mich, 
22 Car. 2. Lill. 91. sei in ig eren t d tot 
Terms have been adjourned, and returns of writs.aod 
proceſſes confirmed. 1. & M, Sf. 1. c, 4. Where 
there is a term intervening, between the tee and return 
of a writ of Capias, &c, or when the tem to which a 
ſoit is continued is adjourned, and the ſuit is, not ad- 
journed, it is a diſcontinuance, c. 2 Hawk. 2988. 
The i uabl terms are Hilary and Trinity-terms only; 
ſo called, becauſe in them the iſſues are joined and ge- 
cords made up of cauſes, to be tried at the Lent and ſum- 
mer offi/es, which immediately follow. 2 Lill. Abr. 568. 
By the Stat. 24 Geo. 2. c. 48. After Michaelmas:; day 
1752, there ſhall only be four returns in Michae/mas- 
term, vix. The morrow'of All fouls, the morrow-of St. 
Martin, in eight days of St. Martin, and in fifteen days of 
St. Marlin. And Michaelmas-term ſhall begin on the ſaid 
morrow of All Souls, (except it be Sunday, and then on the 
morrow next after) for the keeping of efloins, c. And 
fall zerm ſhall begin on the fourth day of the ſaid morrow of 
All Souls, (except it be Sunday, and then on the morrow 
next after.) And that for the more ſpeedy proceedings 
in writs of dower unde nibil habet, and by writs of entry 
for common recoveries to be ſued and proſecuted by writs 
of entry, or. by writs of right of advowſon, and in all 
other real actions, after Michaelmas 1752, a 
If any writ in any ſuch action come in and be return- 
able in the Common Pleas on the morrow of All. Souli. 
then day ſhall be given in fifteen days of St. Martin; if 
on the morrow of St. Martin, then in eight days. of St. 
Hilary; if in eight days of St. Martin, then fifteen days 
of St. Hilary; if in fifteen days of St. Martin, then on 
the morrow of the Purification; if in eight days of St. 
Hilary, then, in eight days of the Purification; if in fifteen 
days of St. Hilary, then in fifteen days of Eaſter; if on 
the morrow of the Purification, then in three weeks from 
the day of Zafter ; if in eight days of the Purification, 
then in one month from the day of Baſfer ; if in fifteen 
days of Eafter, then ia five weeks from the day of Zafter 
if in three weeks from the day of Eafter, then on the 
morrow of the 4/cenfion ; if in one month from the day 
of Eafter, then on the morrow of the Holy Trinity; if in 
five weeks from the day cf Faſter, then in eight days of 
the Holy Trinity; if on the morrow of the Aſcenſion, then 
in fifteen days of the Holy Trinity ; if on the morrow of 
the Holy Trinity, then in three weeks from the day; of 
the Holy Trinity; if in eight days of the Holy Yriniry, 
then on the morrow of Al Souls; if in | fifteen-days of 
the Holy Trinity, then on the morrow of St. Martin; if 
in three weeks of the Holy Trinity, then in eight days of 
St. Martin. 95 8 14 1 nn 2 3  oR. 
In writs of dower unde nibil habet after ifſue joined. 
fifteen days between the teſte and return of the venire fa · 
cias, and any other proceſs for the trial ſhall be ſufficient. 
And all writs having day from the fourth day of the mor- 
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 chaelmes-Term two returns; ſor thoſe term were formerly 
| longer than nqw, till contraſted by. the ſtatutes 32 H. 8. 
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row of the Aſcenſin, to the morrow of the Holy Trinity . | Thane who poſſeſſed them was ſaid to be gag A. 
& Aba 4 2 there be no fifteen 0 Herivecd | See Sir "tw y Spelman of Fradi, cap. by dienen digny, 
. theteſte and return. Special days and returns may beap- | N © (Terragium) 3 
pointed by the judges in ſuch esſes en have been uſual. Fobnof Gaunt, and Blaunch hid wife, for their lives, * 
r quiet! de rhelonia, paſſogio, Joceagio, laflagia, Ap 
guhrr inf edit appointed by the Stat. of Marlebridge 3 and : RS ; priſeagio, pickagio to 7% which N 
dbe days to be given in attaint by Stat. 5 E. 3. and alſo | be an an en 4 precariis, viz, Boo to 
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p 2 S r arms, VIZ.: BOOns of lone: 
in Stat. 23 H. 8. not being contrary to this act, ſhall be reaping, &. and perhaps from All 10d. %, bing, 
in force. Day for ſwearing” the mayor of London'nimh | mogen paid for digging and, breaking che earth in fein 
November, unleſs it de Sandy, and then the mext day. and market. ” Cowell.” W DT eg TD 10 ING 
The morrow of St. Martin yearly, appointed for nomi- N Terrat, Or Territt, 7 Terrarium,  catalogut Thee..." 
nating fieriffs in the Exchege rr. Ne Wo | &]and-roff, or ſurvey of lands, ether", ee | 
Tue ens in Scotland are Martinmas, Candlemins, Whit- ["fon, er of a town; containing the quantity of scfes Fi. 
| funtid: and Lemma, dt which times the court of Exche- vants names, and ſuch like; and in the A Ke LY. 
Luer, Cc. there is to be kept. Stat, 6 Aen. e. 6. Abd is a terra of all the glebe. fands in England, made abo 
time from the terms of the courts of law. See far ther Wee bt Terxrarius, A ſand-holder, or one who poſſeſſes man 
to the original of our law terms, Black, Com. 3 J. 275. farms of land. Ne ay 
A. to'the effoign-day, 74, 278. * As to the ut day ef „ Terrarſqs'Coenoblatſs, An officer in religioushoaty 
the term, Ii. 16d: And a» to the returns.” 74. 277. | whole office war to keep a /errier of all their eftares, and 
Terms of the Law, Are artificial or technical” words | to have the lands belonging to the houſes exactly farms 

© and term of art, particularly: aſed in and adapted to the | and regiſtred; and one part of his office was to Ki 1 
proſeſſion of the law. 2 Hawk. P. C. 239. wy Ii the better fort of conv et | . 
Terms koz Paywent of Bent, Or rent tirms, the their rents, Se. Hift. Dunelm. ee ef 
© foar quarterly feaſts, upon which rent 1s uſually paid, | Terre⸗tenant, 'Tertenant, (Terre Ties). Is be o 
Cartular. Sti. Edmund. 228, 7 e 0 8 oa 5 hath the actual poſſeſſion of the land: For example A 
Terra, In all the ſurveys in Dom/day 31 es is taken | lord of a manor has a freeholder, who letteth out his * 
for arable land, and always ſo diſtinguiſhed from the Pra- bold to another, to be poſſeſſed and occupied by him, ſach 
— ke. Kennet's Gloſſ. * 82 N Nee ee ? ts Vas other is called the Tertenant. Weft. Symb. par. 2. Briton 
© Serra affirmata; $i gnifies fand let to farm, cap. 29. In the caſe of a recognizance, ſtatute or judg. 
Terra Bolcalis, Woody lands, according to an in- ment, the heir is chargeable as fertenant, and not as heir: 
„e ee e eee eee 2 15 becauſe, by the recognizance or judgment, the beir is not 
Terra Tulta, Land that 1s tilled or manured; as | bound, but the anceſtor contedit that the money de terris, 
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Terra dominica bel indominicata, The demeſne land 
of a manor. Cowell. _ MA Ng 
Terra Excultabilis, Such land as may be ploughed. 
Mon. Ang. tom. p. 426. 5 | 
a err erde Is a writ directed to the eſcheator, 
tc. willing him to enquire and find out the true yearly 
value of any land, Cc. by the oath of twelve men, and 
to certify che extent into the Chancery, Cc. Reg. of 
Writ , fol. 293. | e | | 
Terra Kula, Freſh- land, or ſuch as hath not been 


ſea, or incloſed out of a waſte, to a particular uſe, Mon. 
- Ano. i Par. fol. 406. 

E 33 In the beginning of H. 3. ſuch 
land in Ezg/and as had been lately held by ſome noble 
Norman, who by adhering to the French King, or Dau- 
phin, had forfeited his eſtate in this kingdom, which by 
this means became an eſcheat to the crown, was called 
Terra Nermannorum, and reſtored, or otherwiſe diſpoſed 
at the King's pleaſure. Paroch. Antig. p. 197. 

Terra nova, Is land newly aſſerted and converted 

from wood ground to arable, wel terra noviter conceſſa. 
a Putura, Land in forefs held by the tenure of 
furniſhing man's meat, horſe-meat, c. to the keepers 
therein. See Putura. 

Tetra ſabuloſa, Gravelly or ſandy ground. Ing. 10 
Ed. 3. . 3 | 

Terra veltita, Is uſed in old charters for land fown 
with corn. Cowell. ; | 
"= wainabilis, Tillable land. Id. ib. 

Terra warennata, Land that has the liberty of free 
warren. Rot. Parl. 21 Ed. 1. | 

Terræ boſcales, Woody lands. Ig. 2. par. 8 Car, 1. 

71. | 

? Torre Teſtamentales, Lands that were held free from 
feodal ſervices, in allodio, in ſocage, deſcendible to all 
the ſons, and therefore called Cavel. lind, were deviſeable 
by will, and thereupon called Terre te/iamentales, as the 


* 


_ 


. ineulta is the contrary. Mon. Ang. tom. 1. p. 500. "So: levernr. 3 Rep. 12. Plea of tertenancy, in a $:; 
3 „Teer debilis, Weak or barren ground. I. 22. fac. Oc. Vide Cro. Flix. 872 Cre. * 366. * 
cs 221407 25 4189 « Seire facias, and Black. Com. 2 FP. 91, 328. = 


Terris, Bonis & Catallis rehabendis poſt Purgz, 


tionem, A writ for a clerk to recover his lands, poods 


and chattels formerly ſeized, after he had cleared himſelf 


of the felony of which he was accuſed, and delivered to 
his ordinary to be purged, Neg. Orig. 68, 
' Terris & Caftallis tentis ultra debitum lebatum, 


o 


Is a judicial writ for the reſtoring of lands or goods to a 
debtor, that is diſtrained above the quantity of the debt. 


3 38 


erris liberandis, A writ lying for a man convidted 


2 lately ploughed; likewiſe written Terra friſca. Mon. by attaint, to bring the record and proceſs before the King, 
K Ang. 2. par. fol. 327- DEE ; 5192 1-0 take a'fine for his impriſonment, and then to deliver 
1 Terra hydata, Was land ſubject to the payment of bim his lands and tenements again, and releaſe him of the 
EE bydage, and the contrary was terra non hydata. Selden. Strip and Wafie, Reg. Orig. 232. It is alſo a writ for 
4 Terra lucrabilis, Land that may be gained from the | the delivery of lands to the heir, after homage and relief 


performed; or upon ſecurity taken that he ſhall perform 
them. bid. 293, 313. See Tenure. „ 
Tertian, A meaſure of eighty-four gallons; ſo called 
becauſe it is 2 third part of a tun. 1-R. 3. 13. 2 H. 6. 
4. Its | 5 | 
Teſt. As to bring one to the 2%, is to bring him to a 
trial and examination, &c, By the act of King Cha. 2. 
commonly called the Tf. act, all officers civil and military 
are to take the oaths and 2%; and if they negle& it, and 
execute any office within the words of that ſtatute, being 
legally convicted thereof upon information, preſentment, 


the aſſiſes, they ſhall forfeit 500 J. to be recovered by bim 
who will ſae for the ſame in any action of debt, &. 
25 Car. 2. c. 2. See Black, Com. 4 J. 57, 432. 
Teſta de Nevil, Is an ancient record ia the cuſtody of 
the King's remembrancer in the Exchequer, compiled by 
John de Newil, a juſtice itinerant in the 18 & 24 of King 
Hen. 3. containing an account of lands held in grand fer- 
jeanty, with fees and eſcheats to the King, Ce. 
Teſtament, /T:/tamentum)) Is thus defined by Plowdn, 
Teſtamentum eſt teſtatio mentis, a teſtament is a witneſs of the 
mind: But Aulus Gellius, lib. 6. cap. 12, denies it to be 
a compound word, and ſaith, It is verbum ſinplir, a 
Calceamentum, Plaudamentum, c. And therefore it me 
be thus better defined, Ty/ramentum ęſi witime voluntali 


AE a ſententia, de co quod quis poſt mortem ſuan ni aul, 
Fe. FACETS 


— 


or indictment, in any of the courts at Weſtminſter, or at 


E T * 9 Tt .H 4 al 
| | | 2 A _ * mY i 
„ ol 1oaments there are two ſorts, wiz., a tefamont.in |, Teſte, A ond generally, uſcd, jo. the laſt, pft. of all kl 
writing, and à teſlament in words, called a Nancapative writs; wherein the date is contained ;\ which begin with i 
Nr is, when a man being ſick, and for fear, | theſe words, Tee meig/e, Gg. if it be an original writ; 0H. | 
Teſt death, want of memory, or ſpeech, ſhould come ſo or lle the lord ebief. Juftice, &c., if judicial, See Con Lit. 1% 0! 
* Raid the writing of his felament, defired his neighbours | "Teltimoniat, [3 a certificate.under the hand of ajoſtice „ 
und friends to bear witneſs of his lan will, and then de- of peace, Hing the place and time, when aud where B Wk OR TR 
| " glares the ſame before them by words, which after his de- /oldier ot mariner landed, and the place of his dwelling and e 
-in is, proved .by in a0, ply Wn willing e enen 39 Elis. cap. 19. And M 
| ordinary, and then funds Is 84 god force a6 , quran, by-mavep.ned ann» WIN al 
the firſt, into the life of the teſtator, been put into writ- ſtables .to ſervants quitting their lervices, e. 3 Elin. | 1 i | 
ing, except only for lands, {which are only deviſeable by a | cap. . 3 Mota , 
tamen put into writing in the lifs of the teſtator, See]. Teſtjnionials of Clergy, Are.neceNſary to be. made by „ 
Paramore and Turdley's caſe. Co. 6 Rep... Marquis of bath performed all thiogs according to the aA of unit 55 j eel jd | 
Winchefler's caſe, Teflament was anciently uſed (according | formity; to evidence that the cleck hath com plied with w hut i 
to Spelman) pro ſeripto charta vel inſtrumento, quo pre- | the law tequires on hie inſtitution and joduAion, which 1 
diorum rerumve aliarum tranſactione, perficiuntir,, fie dictum in ſome caſes he ſhall be put to do. Count Parſ. g Comp. | * 
9 de 2a re wel ie ſtimonium ferret wel teffium nomina con- 242 \ FFF iti 
tineret. Si quis contra hoc mee aiuthoritatis teſtamentum | Teſtimoignes, Is F rench for Witneſſes, and 7. Nimoig · 0 | 
aliquod machinari in edimentum preeſunipfit. Charta Croy- | nage: Teſlimony. Law Fr, Did. e ty bee . 
landiæ ab Ethelbaldo Rege. Anno Domini 716. Cowell. Teſton or Teſtoon, Commonly called Feger, a r 1 
A will to paſs lands muſt be executed in the preſence of | money which among the French did bear the value of 184. „ 
three witneſſes, See Wills and Tefaments, and Black. Com, but being made of , braſs, lightly gilt with, flver, in the 1 
2 V. 10, 12, 373, 489, 499. 4. 41), 433. reign of K. Hen. 8, it was feduced to 12 d. andafterwards e 
Teſtamentary Cauſes. A ſpecies of cauſes belong - to 6.4, Lownd"'s EJ7. on Coins, pag. 2. | 1 
ing to the eccleſiaſtical juriſdiction. They were origi-- Textus, A let or ſubject of a diſcourſe, and 160.50 Oo 
nally cognizable in the King's courts of Common law, | tioned by ſeveral authors to fignify the New Teſſament; it ; e 
"wiz. the county .courts;, and afterwards transferred to | was written in golden letters, and carefully preſerved in Ni 
the juriſdiftion of the church by the favor of the crown, | the churches, et eee, a ee, eo ag Wi 
as 4 natural conſequence of granting to the biſhops the | Textus magni Altaris, We read of in Dome/day and "Fit 100 
adminiſtration of inteſtates effects. Cartular S. Edmund, __ uh 8 | MT 
As obſerved by Lindewode, the ableſt canoniſt of the | Textus Roffenſts, An ancient manuſcript containing | 1 | | 
fifteenth century, teſtamentary cauſes belong to the | the rights, cuſtoms, and tenures, Wc. of the church of Wilt 
eccleſiaſtical courts © de conſuetudine Anglice, & ſu- | Reche/ter, drawn up by the biſhop of that /ee, anno 1114. 1 05 bil 
« per conſenſu regio & ſuorum procerum in talibus ab | Thames. The Lord Mayor ſhall bave the conſervation | 1 FR 
4 antiquo conceſſo. Provincial. I. 3, f. 13. fol. 176, | in the breaches of the Thames. 4 H. . 7. e. 15. If SMELT 
Black. Com, 3 1 98. which vide. any perſon procure any thing to be done to the annoy- 111 
_ Teftamentary Guardian. By 12 Car. 2. c. 24. any | ance of the Thames, in making ſhelves, digging, Ee. WL | 
father may, by deed or will, diſpoſe of the cuſtody of his | or ſhall take away any boards or ſtakes, undermine banks n 
child, either born or unborn, to any perſon, except a | &c. therein, he ſhall forfeit 5 J. fear. 27 H. 8. e. 18. 10 ON 
popiſh recuſant, either in poſſeſſion or reverſion, until | And no fiſherman ſhall caſt any ſoil, gravel, or rubbiſh in- 40 
ſuch child attains the age of one and twenty years. The | to the Thames ; nor drive any piles in the ſaid river where - 0% 
guardians ſo appointed are called" guardians by flatute or by the common paſſage may be hindred, on the pen al ty 0 1 
zefamentary. guardians, N. B. The power and reciprocal of 101. Ord. 10 July 1763 And there are ſeveral ordi- i 
duty of a guardian and ward are the ſame, pro ſempore, | nances of the Lord Mayor of Londen, c. for regulating We 
as that of a father and a child. Black. Com. 1 Y, 462. the fiſhing in the river Thames, Cit, Lib. 1 48. See n 
Teſtamentary Juriſdiftion in Equity. For want of | Vaternen, Cc. Shares in the Thames water-works, how e 
a power of diſcovering, at law, what reſts only in the | taxable. 30 Geo. 2. c. 3. ſed. 53, See farther, 3 72 ON 19 Mi | 
private knowledge of the party, courts of equity have | 1. c. 20. as to paſſage by water from London to Oxford e 
acquired a concurrent juriſdiction with every other court, The Thames to be made navigable from Berat to Oxford, M 
in all matters of account. As incident to accounts, | 21 Fac. c. 32. | | | 4 K 
they take a concurrent cognizance of the adminiſtration | ExaQtions by the owners of locks upon the Thames pro- e 
of the perſonal aſſets, conſequently of debts, legacies, the hibited, 6 f 7 V. z. c. 16. 3 Geo, 2. c. 11, 2 465.3 ee 
diſtribution of the refidue, and the conduct of executors | c. 8. /. 2. | FF l 
and adminiſtrators. Black. Com. 3 V. 437. For ſtopping Dagenham breach in the Thames, 12 Ann i 
Teftamentary Juriſdifion in Spiritual Courts. /. 2. c. 17. 7 Geo. 1. c. 20. J. 32. 2 17 
See Teflamentary Cauſes, and wide farther, Black, Com, 3 Commiſſioners appointed for regulating the navigation 0 
J. 97. 4 /. 414 © © 1 of the Thames, 24 Geo. 2. c. 8, Hug : 0 
Teſtamento annexo, Adminiſtration cum. If a teſta- For a ferry croſs the Thames, from Ratcliffe to Rother- n 
tor makes his will, without naming any executors, or if | hithe, 28 Geo. 2. c. 43. | | 616 
he names incapable perſons, or if the executors named Thanage of the King, (Thanagium Regis,) Signified Wk MH ol! I: 
refaſe to act; in any of theſe caſes, the ordinary mult | a certain part of the King's land or property, whereof 16 
grant adminiſtration cum feflamento annexo, to ſome other | the ruler or governor was called Thane, Convell, ; 1 Jt 1 
perſon. Black. Com. 2 V. 503, 504- * Thane, (From the Sax. Thenian, minifirare,) Was 110 
Teſtatoz, (Lat.) He that makes a teſtament. See the title ot thoſe who attended the Eagliſb Saxon Kings hl 110 
Swinburn of Wills and Teflaments. And eſpecially ſee a | in their courts, and who held their + ft immediately of Ne 
Diſſertation of the probate of wills or teſtaments by the thoſe Kings, and therefore, in Domeſday, they were pro- hl 10 
learned Sir Henry Spelman among his late remains, pag. miſcuouſly called hani ef ſervientes Regis, though not N 
4 | | long after the conqueſt the word was diſuſed, and, ia- 1 
Teftatum, Ts a writ in perfonal actions, where the de- ſtead thereof, thoſe men were called Barons Regir, 41 46 1 
fendant cannot be arreſted upon a capias in the county | as to their dignity, were inferior to earls, and took place l 
where the action is laid, but is returned aon eff inventus by | next after Biſhops, Abbots, Barons and Knights, There 1 
the ſheriff; then this writ ſhall be ſent out into any other | were alſo tbani minores, and thoſe were likewiſe called 1606 
coutity where ſuch perſon is thought to be, or to have barons: They were lords of manors, and had a vaction... 0 
wherewith to ſatisfy : And this is termed a Teffatum, by | lar juriſdiction within their limits, and over their own iſt 
reaſon the ſheriff hath 'z-/;fed that the defendant was | tenants in their courts, which to this day are called court... ' 
not to be found in his bailiwick, Kitch. Ret, WWrits, | barons; But the word ſignißes ſometimes a nobleman. : 
807% * 5 ſometimes a freeman, ſomerimes a magiſtrate, 3 
: Pro- 


THE THE 


properly. an officer or miniſter of the Kiez. Edward . five unt Wag called thed oda: 's or ander er, be 
grete mine Biſteopt, and mine Eorles, aud all mine e-ANC | Spe/man. 2 

Thos nes on that Siren, uber mine "Profits in Slee: | " Thea es, "The boden ores bur garde wen 

ü ben -babband land. ' Charts Ede. Conf” Pat. 18. F. called” theonges and efnes, who | were 0 counted members 


6. m. 9. per Iaſsed. Lamb. in his Exp fition LA goon! of the commonwealth, but; rcels of thei 1 
— vert Aud Sten de N h, 4 "ſubſtan ny | Sek # an of 24% 8 eir lafters g00ds 
That it is a name of agu; equal with 1 xl © * 700 5 an The aurus, . metimes taken in 61d charters for 


the beſaprarium, the. N =p 3 and. hence the domeſdey re. 


giſter Preſerved i in the trea/ury or exche puer, wh 
at Wincheſter, bath been 775 called "Liber + , en ke 


* 


N 
This appellatior was in uſe among us after ihe Mor- 


man conqueſt,' as appears by Dose und by à cer- 
tain writ of William the Fir. 2 A | Chart. Q. Maud, wife of King Henry 1. 
Hermannum epiſcopum, & Stewinum, & Britaui, anne * *Thethinga, A, word Tae Ying a utbiog: ute 


Thanos zeos in | Dorſofirenſ 57 amitabillttr. "MSS. de chm ef tithin noman. 
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ey were ennobled only by ||. 
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'Abbatsbury. Camden ſays, T 
the office which they 1 7 banks. Re 7s is taken 


ſor à baron. 1 Taft. © fol. 5. 1 And in Domeſday 


fentni, 9 eſt caput manerii. She Mill 4. "Nebilitate, | ''T 
Fel.” 132. The Saxon Thane was ſo called from Thenian, | 


ſervice ; and in Latin  minifter, a mini/trande. 80 that a 
Thane at firſt (in like manner as an earl was [not pro 


perly a title of diguity, but of ſervice. - But Iccording | a 


to the degrees of ſervice, ſome of greater. effimition, | 
ſome of leſs, So thoſe that'ferved the 7 in places Ft 
eminence, Aicher i in eourt, or commonweal h 


der them as they did under the King were called Thani 


nikores, or the leſſer 7. banes, Convell, | See Selman of 


Ferdi, cap. 7. 
F ty yo Such lands as were gal 155 er 


$3 £3 7 


Thaſcia, A certain fur of YR or kübebe inpoe 
by the Romans on the Britons, and their lands. Le . H 


* 


gh t. 78. | 
Theft, (Fartum) 1 an unlawful felonious taki tiyg away 


of another man's moyeable and perſonal goods, againſt 
the will of the owner; And this 1s divided into Theft 
ſimply ſo calied, and Perit Theft ; whereof the one is of 
ds above the value of twelve pence, and is felony; and 
the other under that value, called Larceny. Theft is alſo 
from the per /on and in the pre/ence of the owner, and in 
bis a&/ence, and either on or private Theft ; the civil 
law judges open Thef? to be ſatisfied in its puniſhment 
by the recompence of double: But the law of ER | 
adjudges both theſe offences felony. Veſt. Sym. par. 2, 
Vide ' Larceny. Robbrry. And Black. Com. 4 V. 22D, | 
237, 41 
Ebekt bote, (From the Sax. Theef,, i i. e. Fur, 8 Bote, 
compenſatio] Is the receiving of a man's goods again from 
a Thief, after ftolen, or other amends not to proſecute 
the felon, and to the intent the Thief may eſcape ; which 
is an offence puniſhable with fine and impriſonment, &c. 
H. P. C. 150. See Compounding of Felexy, Mijpriſion of 
Felony, and Black, Com. 4 V. 133. 

Thelonium, or Bzeve eſſendi quieti de Thelonio, 
Is a writ lying for the citizens of any city, or burgeſſes 
of any town, that have a charter or preſcription to free 
them from toll, againſt the officers of any town or market, 


who would conſtrain them to pay toll of their merchan- 


dize contrary to their ſaid grant or preſcription. F. N. B. 


circa agros pro clauſura corum, vulgarly called heège- rows, 
or dike-rows. Lindw. Cowell. 
| Theoden, In the degrees or diſtinctions of perſons 
among the Saxons, the earl or prime lord was called 
thane, and the King's thane; and the huſbandman or in- 
2 


were call — 
ed Thani majores and Thani Regis. Thoſe. that ſerved un- 


he, or Theowe, ; Far. J-A fave or waer bond. 
men among the” Saxons. See Load | 
5 . Vie Felony, JM | 


the beg ning of it; but the end thereof, . i "be 


49 


T 1 7 pa 15 1 way be eee by the Aan 285 


or manner they were: made. 2 Rep. 33+ 6 Rep. 15, 
See Black. Com. 2 V. 1, 16, 384. 

Thingus, The ſame with Thazus ; a nobleman, knighe 
or freeman.  Cromp. Furi/d. 197. 
hirdbo:0w, Is uſed for a "conſtable, by Lambard in 
bis duty of, conſtables, p. 6. Asad in the tat. 28 . 8. 
c. . 

Thirdings, 7. e. The 50 part of the corn growl 
on the ground, due to the lord for a heriot on the dead 
of his tenant, within the manor of Turfat in Com. Brre- 


97 Blount, Ten. 


Third Night Awn⸗hinde. rium no2ium bee] By 
the laws of Sr, Edward the Confeſar, if any man lay a 


| Third Night in an inn, he was called'a Third Night Au- 


Binde, for whom his Hi was anſwerable, if he committed 
an offence: The frft night Forman-Night or Uncith, he 
was reckoned a ſtranger; the /econd night, Tua NM. 57 a 
gueſt; and the third night, an Aken-binde, or Auun- inde, 
a domeſtic. Brad. Lib. 

OSes ( Duri, 0 See Denarius Ter. 


% *, 


penny a beaſt to the lord of the fee. And at Fiſterin 
in Nettingham/vire, by ancient cuſtom, if a native or a 
cottager Filled a ſwine above a year old, he paid to the 
lord a penny, which purchaſe of leave to kill a hog was 
alſo called thiſtle-tale. Reg. Priorat. de Thurgarton, 
Cowell. 

Thokes, Fiſh with broken bellies, 22 E. 4. cap. 2. 
which by the ſaid ſtatute are not to be mixt or packed 
with tale. fit. 

Thorp, Thꝛep, Trop, Either in the biginning or 
end of names of places, ſignifies a ſtreet or village, as 
Aldefrrop: From the Sax, 7. horp, villa, wicus. _ 

Thrave of Coꝛn, (Trava bladi, from the Sax. Threav, 
i. e. a bundle, or the Britiſh drefa, i. e. twenty-four) 
In moſt parts of England, confiſts of twenty-four ſheaves, 


1 Jol. 226. or four ſhocks, fix ſheaves to every ſhock, 2 H. 6. c. 2. 
0 Thelonmannus, The toll- man, or officer who receives yet in ſome counties they reckon but twelve ſheaves to 
4 toll. Cartular Abbat. Glaflon. MS. 446. the thrave. Kin g Arhelſian, anno 923, gave by his 
7 Thelonio ratfonabili habendo pro dominis haben= | charter to St John of Beverley s church, four thraves of 
j tibus dominica Begis ad firmam, Is a writ. that lies corn from every plough-land in the Eaſt-Riding of York- 
5 for him that hath of the King's demeſne in fee farm to | Hire. Cowell. 
"i recover reaſonibie toll of the King's tenants there, if his Tbꝛead. Thread, outneal, to what duties liable on 
-Þ demeſne hath been accuſtomed to be rollad. Reg. Orig. | importation, 4 V. & M. c. 5. Siſters thread exempt 
4 fol. 87. from the two third ſubſidies, 7 Ann. c. 7. 
* Themmaglum, A duty or acknowledgment paid by Thꝛeatening Letters. By 9 Geo. 1. c. 22. Amended 
1 5 inferior tenants in reſpect of theme or team. Cowell. by 27 Geo, 2. c. 15. Knowingly to ſend any Letter 
- Thenicium, Tenicii agrorum, i. e. Arborum cre/centium -withopt a name, or with a fictitious name, demanding 


money, veniſon, or any other valuable thing, or [ot 
ening (without any demand) to kill or fire the houſe 0 
any perſon, is made felony without benefit of clergf+ 
This offence was formerly high treaſon, by the Ju. 


8 Hen. 5 0. 6. Thzeats, 


. 
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LA Threavs, Threats and menaces of bodily huft, through | 


ear of which a man's buſineſs is interrupted, a ſpecies 


_ _ 6fihjarp to individuals, A menace alone, without a |- 


codſequent inconvenience, makes not the injury; but 
to complete the wrong, there muſt be both of them to- 


; gether, Wie remedy for this is in pecuniary damages, 


%o be neovered by action of treſpaſs vi & armis, this 
being un inchoste, though not an abſolute violence. 
Blat. Com. 3 V. 120. As to threats or menaces where 
bodily arm is juſtiy feared. See Security for the Peace, 


E. 
Thzeats of Acculation, to extozt Money. Sending 


letters, threatening to accuſe any perſon of a crime | 


puniſhable with death, tranſportation, pillory, or other 
infamous puniſhment, with a view to extort from him 
any money or other valuable chattels, is puniſhable by 
ſtatute 30 Geo. 2. c. 24. at the diſcretion of the court, 
with fine, impriſonment, pillory, whipping, or tranſ- 
portation for ſeven years. | 
Thzengus, See Drenches. Qaia vero hon erant adbuc 
tempore Regis Willielmi milites in Anglia, fed Threnges, 
præcipir Rex ut de eis milites fierent ad defendendum terram, 
fecit autem Lanfrancus Threngos user milites, fc, Som- 
ner's Gavelk. p. 123, 210. They were vaſſals, but not 
of the loweſt degree of thoſe who held lands of the-chief 
lord; the pame was impoſed by the conqueror; for when 
-one EM % Shartbourn of Norfolk, and others, were 
ejected out of their lands, they complained to the Con- 
geror, itſiſting that they were always on his fide, and 
never ed him, which upon enquiry he found to be 
true, and therefore he commanded that they ſhould be 
zeftored to their lands, and for ever after be called 
Arentbas  Spelm. 2 
Theimfa, (Six. Thrim. Three) Was an old piece of 
money of three ſhillings, according to Lambard, or the 
third parc of a ſhilling, being a German coin paſling for 
44. Seluen't Tit. Hon. p. 604. i | 
 Thvpithing, ( Tbrithingum) A court conſiſting of 257. 
. or four hundreds. Stat. Merton, 2 Infl. 99. 
.. Thaowers and Th:owing of Silk. See Suk. 
- .'Thaanus, The ſole printing thereof granted to Samue/ 
Buckley, 7 Geo. 2. c. 24. | 
- Thude Weald, (Sax.) A woodward, or perſon that 
looks after the woods, | 
Thumelum, Signifies a thumb: It is mentioned in 
Leg. Ina, cap. 55. apud Brompton. ; | 
- Thiberrnich, A Saxon word, which in ſome old 
writers is taken for the cuſtom of giving entertainments 
to the ſheriff, c. for Three Nights, Rot. 11 & 12 
Rich. 2. | | 
Tich and Ticking, To what duties liable on impor- 
tation. 4 V. M. c.5. 
Tical, A piece of money in China, of two pounds, 
fixteen ſhillings, and three pence value. Merch. Dict. 
Tideſmen, Are certain officers of the cuſfom-houſe, ap- 
pointed to watch or attend upon ſhips, till the cuſtoms 
are paid; and they are ſo called, becauſe they go aboard 
the ſhips at their arrival in the mouth of the Thames, and 
come up with the ide. | | 
Tierce, (Fr. Tiers, i. e. a third) Is a meaſure of wine, 
oil, Hr. containing the hid part of a pipe, or forty-two 
gallons, Stat. 32 H. 8. c. 14. „ : 
Ticgh, (Sax. Tag A cloſe or incloſure mentioned in 
ancient charters; which word is ſtill uſed in Vent in the 
ſame ſenſe. Chart. Eccl. Cant. 1 | 
Tihla, (Sax.) Signifies an accuſation in the laws of 
K. Canutas. f 
Tiies. The earth for tiles is to be digged and eaſt up 
before the firlt of November yearly, and to be ſtirred aud 
turned before the firſt of February following, and be 
wrought- before the firſt of March: And every common 
id muſt be in length ten inches and a half, in breadth, 
ix inches and a quarter, and thickneſs half an inch and 
half a quarter; roof tiles are to be thirteen inches in 
length, and of the ſame thickneſs as the common tiles, 
&c. And if any perfons put to ſale any tiles contrary 
hereto, they ſhall ſorfeit double value, and be fined. 
Stat. 17 Ed. 4. c. 4. By a late ſtatute, pan-tifes muſt be 
thirteen inches and a half long, nine inches and a half 


15 Car. 2. 


| ground, nurſery ground, or ot 


broad, and half an inch thick, Oc. and the penalty for 
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making f every thouſand 
fo made. Stat. 12 Geo. 1. c. 35. See Brieks, __ 
Tillage, ( Agricul:ura) Is of great account in taw, as 
being very profitable to the commonwealth z and there- 
fore arable land hath the preference before meadows, 
paſtures, and all other ground whatſoever: And ſo care- 
ful is our law to preſerve it, that a bond or condition 
to reſtrain 'rillage, or ſowing of lands, Ce. is void, 
11 Rep. 53. There are divers ancient Aarutes for in- 
couragement of tillage and. huſbandry, as the 4 Hen. 7. 
25 Hen, 8. 33 Hee. 8. 5 & 35 Zl. 21 Fac. 1. 


: : 


faulty bricks and rile: is 205. for 


Tilting, Where one kills another in fighting at tilt- 
ing, by the King's command, the accident is excuſable : 
But if it be by zi/tizg without the command of the King; 
or by parrying with naked ſwords, covered with but- 
tons at the points, Cc. which cannot be. ufed without 
manifeſt hazard of life, it will be felony of manſlaughter, 
H. P. C. 31. | | | NS. 

Timber, Is wood fitted for building, or other ſuch 
like uſe; and in a legal ſenſe extends ro oak, aſh and 
elm, &c. 1 Rel. Abr. 855 Leſſees of land may not take 
timber trees felled by the wind; for thereby their ſpecial 
property ceaſes. 1 Keb. 691. Timber, Ic. ſtolen, is to 
be ſevered from the ſoil to make it criminal. See Yu. 
152. But ſee pot, | 

As to the importation, c. of timber, ſee the ſeveral 
ſtatutes of 12 Car. 2. c. 18. 13 & 14 Car. 2. c. 11. 
FM. AF.-8, ©. 0 Go, 16-6 16 i 

Againſt cutting up, barking or deſtroying of timber. 
1 Geo. 1. ſt, 2, c. 48. 6 Geo. 1. c. 16. 5 

Oak timber, (except for building) to be felled in April, 
May and June. 1 Jac. 1. c. 22. 2 20. 5 

By 6 Geo. 3. c. 36, Any one who ſhall, in the night- 
time, lop, top, cut down, break, throw down, bark, 
burn, or otherwiſe ſpoil or deſtroy, or carry away, any 
oak, beach, aſh, elm, fir, chiſnut, or aſp, timber<tree, or 
other tree or trees ſtanding for timber, or likely to become 
timber, without the conſent of the owner; or ſhall, in 
the night-time, pluck up, dig up, break, ſpoil or de- 
ſtroy, or carry away, any root, brab, or plant, roots, 
ſhrubs, ,or plants, of the value of five ſhillings, and 
which ſhall be growing, 1 or being in the garden 

| | er incloſed ground, of 
any perſon or perſons whomſoever ; ſhall be deemed and 
conſtrued to be guilty of felony, and the offenders may 
be tranſported. Thoſe who are aſſiſting, and purchaſers, 
knowing the things 'to be ſtolen, ſhall be liable to the 
ſame puniſhment, as if they had ſtolen the ſame. _ 
By 6 Geo. 3. c. 48, Every perſon convicted of da- 
maping, deſtroying, or carrying away any timber- tree or 
trees, or trees likely to become timber, without conſent of 
the owner, Oc. ſhall forfeit for the firſt offence not ex- 
ceeding 20/. with the charges attending: and on non- 
payment, are to be committed for not more than twelve, 
nor leſs than ſix months ; for the ſecond offence, a ſum 
not exceeding 30 J. and, on non-payment, are to be com- 
mitred for not more than eighteen, nor leſs than twelve 
months; and for the third offence are to be tranſported 
for ſeven years, | 

All oak, - betch, cbeſuut, wallnut, aſh, elm, cedar, fir, 
aſp, lime, ſycamore, and birch trees ſhall be deemed and 
taken to be 2imber-rrees within the meaning of the act. 
Perſons convicted of plucking up, ſpoiling, or taking 
away, any root, ſhrub, or plant, out of private ten 
ground, ſhall forfeit for the firſt offence, any ſum not 
exceeding 40s. with the charges; for the ſecond offence 
a ſam not exceeding 51. with the charges; and for the 
third offence are to be trariſported for ſeven years, Per- 
ſons hindering, or attempting to prevent ſeizing of- 
fenders, forfeit 100. to the perfon convicting them; and, 
if not paid down, to be committed. to hard labour, not 
exceeding 6x months. Vide the ſtatute, and Black. Com. 
2 E 281, 4”. 233, 3 a 

Timber koz the Navy, An act for the increaſe and 
preſervation of timber, within the foreſt of Dean. 20 
Car. 2, c. 3, And two thouſand acres of land in the 
new foreſi were ordained to be incloſed, for preſerving 
timber for the navy royal, by fat. g & 10 V. 3. c. 36. 


10 X Timberlode, 
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|  Timberlode, A ſervice by which tenants were to carry 


timber felled from the woods to the lord's houſe, Thorn's 
Chron. 5 | 
Time and Place, Are to be ſet forth with certainty in 
a declaration; but tine may be only a circum/tance 
when a thing was done, and not be made part of the 
iſſue, Sc. 5 Mod. 286, It has been held, that an im 
poſſible time is no time; and where a day or time is ap- 
pointed for the payment of money, and there is no 
ſuch, the money may be due preſeatly. Hob. 189. 
If no certain time is implied by law for the doing of 
any thing, and there is no tine agreed upon by the par- 
ties, then the law doth allow a convenient tine to the 
party for the doing thereof, i. e. as much as ſhall be 
adjudged reaſonable, without prejudice to the doer of 


it. 2 Lill. Abr. 572. In ſome Caſes one hath time 


during his life for the performance of a thing agreed, 
if he be not haſtened ro do it by requeſt of the party 
for whom it 1s to be done; ' but if in ſuch caſe he 
be haſtened by requeſt, he is obliged to do it in 


convenient time, after ſuch requeſt made. Hill. 22 


Car. 1 B. R. | oy, 
Time taken generally, hath alſo its tine: And what is 
done in time of peace, the law doth more countenance 
than in time of war; in caſe of bar of an entry, or claim 
by fine, and of deſcents, Ge. 1 Inſt. 249. 10 Rep. 82. 
4 hep. Abr. 6. | | 5 
Regularly, there cannot be any fraction in a day, and 
therefore the proceedings were ſet aſide, where it appear- 
ed the principal ſurrendered on the day of, tho? after, the 


return of the /cire facias. Rep. Temp, Hardw. per 


Annaly, 208. See Bond, Month, c. and 20 Yin, Abr. 
266—27 Fo | 
Time limited, For the proſecution of actions. Vide 
Limitation. | x 
Tinel le Rop, (Fr.) the King's hall wherein his ſer- 
vants uſed to dine and ſup. 13 R. 2. c. 3. 1 
Tineman, or Tienman, Was a petty officer in the 
foreſt, who had the nocturnal care of vert and veniſon, 
and other ſervile employments. Conflitut, Foreftz Canuti 
Regis, cap. 4+ | 
Tinet, (Tinettum) is uſed for bruſhwood and thorns, 
to make and repair hedges : In Hereford/pire to tine a gap 
in a hedge is to fill it up with thorns, that catile may 
not paſs through it. Chart. 21 Hen. 6. | 
Tine wald, The parliament or annual convention of 
the people of the /e of Man, of which this account is 
iven: The governor and officers of that ifland, do 


uſually call the twenty-four Ichs, being the chief commons 


thereof, eſpecially once every year, viz. upon Midſummer- 
day at St. John's Chapel to the court kept there, called 


the Tinewald court; where, upon a hill near the ſaid 


chapel, all the inhabitants of the iſland ſtand round about, 
and in the plain adjoining, and hear the laws and ordi- 
nances agreed upon in the chapel of Sr. Jobn, which 
are publiſhed and declared unto them; and at this 
ſolemnity the lord of the iſland fits in a chair of 
ftate with a royal canopy over his head, and a ſword 
held before him, attended by the ſeveral deprees of the 
people, who fit on each fide of him, Sc. King's Deſcript. 
I. of Man. 

Tinkermen, Thoſe fiſhermen who deſtroyed the young 
fry on the river Thames, by nets ana unlawful engines, 
till ſuppreſſed by the mayor and citizens of London. Of 
which, ſee Stow's Survey of London, p. 18. 

Tenpenp, A tribute ſo called, uſually paid for the 
liberty of digging in rin mines, from the Sax. Tinnen, 
Starneus, & Penig. Desarius, according to Du Freſne: 
But ſome writers ſay it is a cuſtomary payment to the 
titbingman from the ſeveral friburghs, as tedingpeny figni- 
fied the money paid the ſheriff by the ſeveral tithiogs ; 
for that tin is only a contraction of teon, and means the 
number fen. It is mentioned in ſeveral places in the 
Morafticon.—————Noz tributa, non tethingpeny, 20 tin- 
peny, exigar. Mon Angl. Tom. 1. p. 419. | 

Tipſtaffs, Officers appointed by the Mara! of the 
King's Bench, to attend upon the judges with a kind of 
rod or ſtaff tipt with ſilver, who take into their cuſtody 


all priſoners either committed, or turned over by the 


; 
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judges at their ch voy 5 1 
e their chambers, &c See Boſeon, lar, 


Tithes, 4 Decime, from the Sax. Teotha, 1. tenth 
In ſome of our law - books are briefly defined to . ) 
eccleſiaſtical inheritance, or property in the church 1 
lateral to the eſtate of the lands thereof: But in Co 
they are more fully defined to be a certain part of 4 
fruit, or Jawful increaſe of the earth, beaſts and men la 
bour, which in moſt places, and of meſt things * 
tenth part, which, by the law, hath been given to the 
miniſters of the goſpel, in recompence of their attend. 
ing their office. 11 Co, Rep. 13. Dyer 84, | 


wy Of the origin of tithes. | 
2. Of what tithes ere in general due; and awher, 
onal tithes are due. | | ; and Where per. 
3. Of what predial tithes are due; and of the 5; 
agifiment, corn, bay, and woed. : g is tithe of 
4 Of what mixed tithes are due. | 
5. Of recovering ſmall tithes in a ſummary way; and if 


recovering tithes due from gua ters. 


6. Of particular things for which tithes are pai 
for ewhich not, in alphabetical vide. | aid, and 


1. Of the origin of tithes. 

Biſhop Barlow, Selden, father Paul, and others, have 
obſerved, that neither tithes nor ecclehaſtical benefices 
(which are correlative in their nature) were ever heard 
of for many ages in the chriſtian church, or pretended to 
be due to the chriſtian prieſthood ; and, as that biſhop af. 
firms, no mention is made of tithes in the grand codex 
of canons, ending in 'the year 451, which, next to 
the Bible, is the moſt authentic book in the world ; 
and that it thereby appoars, during ell that time, both 
churches and churchmeo were maintained by free gifts 
and oblations only. Barlow's Remains, p. 169. St. 
den oh, e 82. See Watſon's Compleat incumbent. 5. 
3» 4» WG _. | | | 

And Mr. Selden has ſhewn us, that tithes were not in- 
troduced here into England, till towards the end of the 
eighth Century, i. e. about the year 786, when pariſhes 
and eccleſiaſtical benefices came to be ſettled, for, it is 
ſaid, tithes and eccleſiaſtical benefices being correlative, 
the one could not exiſt without the other; for when- 
ever any eceleſiaſtical perſon had any portion of tithes 
granted to him out of certain lands, this naturally con- 
ſtituted the benefice; the granting of the tithes of ſuch a 
manor or pariſh, being in fact, a grant of the benefice; 
as a grant of the benefice did imply a graut of the tithes; 
And thus the relation between patrons and incumbents 


law. Selden of Titbes, 86, &c. 


About the year, 794, Ofa, King of Mercia, {the moſt 
potent of all the Saxen Kings of his time in this iſland,) 


to explate for the death of Erhelberr, King of the Eff 


| Angles, whom in the year preceding he had cauſed baſely 


to be murdered. But that tithes were before paid in 
England by way of offerings, according to the ancient 
uſage and decrees of the church, appears from the ca- 
nons of Egbert, archbiſhop of York, about the year 750. 
And from an epiſtle of Boniface, archbiſhop of Max, 
which he wrote to Cuthbert, archbiſhop of Canterbury a- 
bout the ſame time; and from the ſeventeenth canon 
of the general council held for the whole kingdom at 
Chalcuth, in the year 787. But this law of Offs was that 
which firſt gave the church a civil right in them in this 
land, by way of property and inheritance, and enabled the 
clergy to gather and recover them as their legal due, 
by the coercion of the civil power. Yet this eftabliſh- 
ment of Ofa reached no further than the kingdom 
Mercia, over which Offa reigned, until Erhelwulph, about 
ſixty years after, enlarged it for the whole realm of Exg- a 
land. Prideaux on Tuhes 166, 167. A 
It is ſaid, tithes, oblations, &c. were orginally the 
voluntary gifts of chriſtians, and that there was not 3%) 


canon before that of the fourth council of Lateran, - 


was analogous to that of lord and tenant by the feudal 


made a law, whereby he gave umto the church the tithes 
of all bis kingdom, which the biftorians tell us was done 


i 
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no Dom. 121 5, that even ſuppoſed ritbes to be due of com- 


mon right. Wilſon, par. 2. fo. 182. 


2. Of what tithes are in general due; and where per- 
ſonal tithes are due. ng 


Tithes are due either de jure, or by cuſtom « All 
tithes, which are due ds jure, ariſe from ſuch fruits of 
the earth as renew annually; or from the profit that 
accrues from the labour of a man. Hence it follows, 
that ſuch tithes can never be part of, but muſt always 
be collateral to, the land from which they ariſe. 11 Rep. 
13, 14. Pridale v. Napier. 

Nay, tithes due de jure are fo collateral to every kind 
of land; that if a leaſe is made of the glebe belonging to 
a rectory, with all the profits and advantages thereof; 
and there is beſides a covenant, that the rent to be paid 
ſhall be in full ſatisfaction of every kind of exaction, 
and demand, belonging to the rectory; yet, as the glebe 
is not expreſly diſcharged of tithes, the leſſee ſhall be li- 
able to the payment thereof, 11 Rep. 13, 14. Priddlev, 
Napier. 1 Roll, Abr. 655. pl. 1. Cro. Elix. 162, 261. 
Cro. Car. 302. eh | 

No tithe is de jure of the produce of a mine or of a 
quarry ; becauſe this is not a fruit of the earth renewing 
annually; but is the ſubſtance of the earth, and has per- 
haps been fo for a great number of years. F. N. B, 
8. Bro. Difm. pl. 18. 2 Juſt. 651. 1 Roll. Abr. 637. 

0. Eliz. 277. 5 
No tithe is due de jure of any thing (generally) 
which is part of the ſoil, and does not renew annually, 
but may by cuſtom. Yrde 2 Vern, 46. 1 Roll. Abr. 637. 
pl. 5. 2 Med. 77. 1 Mod. 35. 1 Roll. Abr. 642. S. 
. 7% 8. 

2 No tithes are due de jure of houſes; for tithes are only 
due'de jure of ſuch things as renew from year to year. 
11 Rep. 16. Graunt's caſe, But houſes in London are, 
by decree, which was confirmed by an act of parliament, 
made liable to the payment of tithes, 2 If. 659. 37 
H. 8. c. 2. And, before this decree, houſes in London 
were by cuſtom liable to pay tithes; the guantum to be 
paid being thereby only ſettled, as to ſuch houſes for 
which there was no cuſtomary payment, 2 Ini. 659: 
Hard. 116. Gilb, Eg. Rep. 193, 194. There is like- 
wiſe in moſt ancient cities, and boroughs, a cuſtom to 
pay tithes for houſes; without which there would be no 

maintenance in many pariſhes for clergy. 11 Rep. 16. 

Graunt's caſe. Bunb. 102. | 

It was held by three barons of the Exchequer, Price, 
Montague, and Page, contrary to the opinion of Bury 
Chief Baron, that two tithes may be due of the ſame 
thing, one de jure the other by cuſtom. Bunb. 43. 
Earl of Scarborough v. Hunter. 7 

Tithes are of three kinds, PERSONAL, PREDIAL, and 
uixr. Such tithes as ariſe from the profit of the perſonal 
labour of a man, in the exerciſe of any art, trade or 
employment, are called per/onal tithes. 2 1ſt. 649. 

By the ſtat. 2 & 3 Ed. 6. c. 13. par. 7. Common 
day labourers are exempted from the payment of perſonal 
tithes, No perſonal tithes are due from ſervants in 
huſbandry ; for by their labour the tiches of many other 
things are increaſed, 1 Rol. 4by. 646. pl. 1. It is now 
ſertled, by a decree of the houſe of Lords, upon · an 
appeal from a decree of the court of Exchequer, that 
only perſonal tithes are due from the occupier of a corn 
mill. 1 £9. Caf. Abr. 366. Mewt. v. Chamberlain, 2 Will. 
Rep. 463. | | | brats 

The flat. 9 EA. 2. f. 1. c. f- (as to occupiers of 
mills, paying tithes,) provides, that new erected mills 
ſhall be liable to the payment of tithes : But, as nothing 
therein is ſaid concerning ancient mills there can be 
no doubt, that ſuch ancient mills as before the making 
of this ſtatute were liable to pay tithes, continued after- 
wards to be liable, 12 Med. 243. Hart v. Halte. 3 
Balſt. 212. ö 
No perſonal tithe is due of the profit which a man re- 
ceives without perſonal labour, or of the profit which one 
man receives from the labour of another. 1 Rol. Abr. 
656. pl. 1. fl. 2. 2 Iuſt. 621, 6, 9. If a man lets a 


ſhip to a fiſher man, no perſonal tithe is due of the mo- 
ney received for the uſe of ſuch ſhip; becauſe this 18 a 
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profit without perſonal labour 1 Rel. Abr, 656. n. pl. 2, 
| Vide's Ret. Ihe 656: . oh , 2 Bligh, 


3. Of what Px BDIAL tithis art due] and of the tithe of 
4. » agiſimient, corn, bay, aud wood. _ 


Such tithes, as atiſe immediately from the fruits of the 


earth, as from corn, hay, hemp, hops; and all kinds of 


fruits, ſeeds and herbs, are called predia/ tithes, 2 Ja. 
649. They are ſo called becauſe they ariſe immediately 
from the fruits of the farm, or earth. 2 f. 647. By 
the ecclefraſtital law many things are liable; to the pays 
ment of predial tithes, which by the Common lau are not 


ſo, 2 Infl. 621. 4 Mod. 344. 


The deſign, under this head, is to ſhew what things 
are liable by the Common law to pay predial tithes, 

In doing this, ic will appear, that ſome things, which 
are in the general exempted therefrom, become by cufum 
liable to the payment of predial tithes. 1 Rol. Abr. 637. 
E. pl. 2. 1 Nel. Abr. 642. S. pl. 7. pl. 8. 

It will alſo appear, that divers things, which are i 
the general liable thereto, are under particular circum- 
ſtances exempted from the payment of ſuch tithes. 1 Kol. 
Abr. 645. pl. 11. Co. Eliz, 475, Freem. 335, 12 
Med. 235. | . | 

But wherever any fraud is uſed, to bring a thing under 
thoſe circumſtances, by reaſon of which it would, if it 
had come fairly under them, have been exempted from 
the payment of predial tithes, it is by ſuch fraud render. 
ed liable thereto, Cro. Eliz. 475. Freem. 335, 


As it would be tedious, to enumerate all the things Fi 


which are liable to predial tithes, only thoſe ſhall be 
mentioned, concerning the tithes of which ſome queſtion 
has ariſen 5 but, from ſuch as will be mentioned, it may 
be eaſily collected of what other things predial tithes are 
due. 3 8 / 
AGISTMENT. Agiſting, in the ſtrict ſenſe of the word, 
means the depaſturing of a beaſt the property of a ſtran- 
ger: But this word is conſtantly uſed, in the books, for 
depaſturing the beaſt of an occupier of land, as well as 
that of a ſtranger, 5 New Abr. 53, An occupier of 
land is not liable to pay tithe for the paſture of horſes, or 
other beaſts, which are uſed in huſbandry in the pariſh, 
in which they are depaſtured : Becauſe the tithe of corn 
is by their labour increaſed. 1 Rol. Abr. 646. pl. 2. pl. 3. 
pl. 6. pl. 7. Cre. Eliz. 446. Ld. Raym. 130, But if 
horſes or other beaſts are uſed in huſbandry out of the 
pariſh, in which they are depaſtured, an agiſlment tithe 
is due for them, 7 Mod. 114. Harrow's caſe Ld. Raym. 
130. | | 
It ſeems to be the better opinion, that no tithe is due 
for the paiture of a /addle horſe, which an occupier of 
land keeps for himſelf or ſervants to ride upon. 1 Kol. 
Abr. 642. pl. 4. Cro. Jac. 430. Bu. 171. Basb. z. 
No tithe is due for the paſture of milk cattle, which are 
milked in the pariſh, in which they are depaſtured ; be- 


| cauſe tiche is paid of the milk of ſuch cattle, 1 Rol. Abr. 


646. pl. 2. ,Ld. Raym. 130. Cro, Eliz, 446. 

Mileb cattle, which ate reſerved for calving, ſhall pay 
no tithe for their paſture whilſt they are dry: But, if 
they are afterwards fold, or milked in another pariſh, an 
agiſtment is due for the time they were dry. Hetl. 100. 
Ld. Raym. 130. No tithe is due, from an occupier of 
land; for the paſture of young cattle, reared to be uſed in 
huſbandry, or for the pail, | Cro, Eliz. 476. Sheringh v. 
Fleetwood, But, if ſuch young beaſls are ſold, before 
they come to ſuch perſection as to be fit for huſbandry, 
or before they give milk, an agiſtment tithe muſt be paid 
for them, Hetl. 86. Woolmerſlon's caſe. © | F 

An occupier of land is liable to an agiſtment tithe, for 
all ſuch cattle as he keeps for /ale, Cro. Eliz. 446, 476. 
Jenk, 28. pl. 6. Cro. Car. 237. Show. P. C. 192. Vide 
Cro. Fac. 430. 1 Kol. Abr. 647. pl. 14. 27 oY 

But if any cartle, which have neither been uſed in 
huſbandry, nor for the pail, are, after being kept ſome 
time, 4illed, to be /pent in rhe family of the occupier of 
the land on which they were depaſtured, no tithe is due 
for their paſlare Fenk. 281. pl. 6. Cro. Eliz. 446, 476. 
Cro. Car. 237. It is in general true, that an agiſtment 


tithe is due, for depaſturing any ſort of cattli the pro- 


perty of a ranger. Cro, Eliz, 276, Cro, Jac. 276, 
| Bu 
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 Bunb.. 1. Freem. 329. No tithe is due for the cattle, | 


either of a ſtranger or an occupier, which are depaſtured 
in grounds, that have in the ſame year paid tithe of hay. 
Banb. 10. 79. Poph. 142. 2 Roel. Rep. 191, 
No agiſtmeat tithe is due for ſuch beaſts, either of a 
ſtranger or an occupier, as are depaſtured on the head 


andi of. ploug bed fields: Provided that theſe are not wi- 


der than is ſufficient to turn the plough and horſes upon. 
1 Rel. Abr. 646. pl. 19. No tithe is due for ſach catile 
as are de paſtured upon land, that has the ſame year paid 
"tithes of corn, Bre. Di/zm. 18. 1 Mod. 216. If land, 
which has paid tithe of corn in one year, is left unſown 
the next year, no agiſtment is due for ſuch land ; becauſe, 
by this lying freſh, the tithe of the next crop of corn is 
increaſed. 1 Rel. Abr. 642. pl. 9. But if land, which 
has paid tithe of corn, is ſuffered to lie fallow longer 
than by the courſe of husbandry is uſual, an agiſtment 


tithe is due for the beaſts depaſtured upon ſuch land. Seb. 


Ar. 1008. a3 4 
As the queſtion, whether an agiſtment tithe is due for 


Heep, does not ſeem to be quite ſettled, it will not be a- 


miſs to refer to the principal caſes, in which this has 
been agitated, which are, 1 Rol. Rep. 63. pl. 7. Maſeal 
v. Price, Mich. 12 Tac. 1. 1 Rel. Abr. 642. pl. 8. Poph. 
197. Cro. Car. 207. 1 Rol. Abr. 647. pl. 13. Bunb. 
90. Gilb. Rep. in Equity 231. Bunb. 313. | 
Agiſtment tithe, is a /mall titbe. Wilſon, par. 1. fo, 


170. 


Cox. It is laid down in ſome books, that no tithe is 


due of che ratings of corn involuntarily ſcattered. 1 Rol. 
Abr. 645. pl. 11. Cro. Elix 278. Freem, 335. Moor 


278. But, if more of any fort of corn is fraudulently 


have been ſcattered, tithe is due of the rating, of ſuch 
corn. Cro. Eliz. 475. Freem. 335. And it has been 
ſaid by Holt, Chief Juſtice, that tithe is due of the ratings 
of all corn, except ſuch as is bound up in ſheaves, 12 
Med. 235. No tithes are due of the fabbles left in corn 


Helds, after mowing or reaping the corn. 2 fl. 261, EY | 
| I | conſtantly granted to ſuits inſtituted in ſpiritual courts for 


1 Rol. Abr. 640. pl. 14. 


| ſcattered, than, if proper care had been taken, would 


Hay. . Tithe of hay is to be paid, although beaſts of 


| tbe plough or pail, or ſheep are to be foddered with ſuch 
hay. Cro. Jac. 47. Webb. v. Warner, 1 Rol. Abr. 650. 


21. 12. 12 Mod. 497. But no tithe is due of hay grown 
upon the headlands of ploughed grounds, provided that 
foch headlands are not wider than js ſufficient to turn the 
Plough. and horſes upon. 1 Rol. Abr. 646. pl. 19. It is 
laid down in one old caſe, that if a man cuts down pra/5, 
and, while it is in the fevarbes, carries it away and gives 
It to his plough cattle, not having ſufficient ſuſtenance: for 
them otherwiſe, no tithe is due thereof, 1 Noel. Abr. 


645. Crawley v. Wells, Mich. 9 Car. 1. And in a mo- 
dern caſe, the court of Exchequer ſeemed to be of opinion, 


that no tithe is due of wetches or clover, cut green, and 
given to cattle in huſbandry. Bunb. 279. Hayes v. Dowſe, | 
Hil.. 3 Geo. 2, But in another caſe, ſome years before 


this laſt caſe, it was held, that the right to tithe of bay 


accrues upon mowing the graſs, and that the ſubſequent | 
j ſame reaſon been held, that an a/þen tree, of the age of 


application of this, while it is in graſs, or when it is 
made into hay, ſhall not, although beaſts of the plough 
or pail are fed with it, take away this right. 12 Mod, 
. And the doctrine of this laſt caſe coincides with 
that of an old caſe; in which it was held, that cares cut 
green, and given to beaſts of the plough, may by ꝶpecial 
cuſtom be exempted from the payment of tithes; from 
whence it follows, that ſuch zares are not exempted de 
jure. 12 Mod. 498. Selby v. Bank, Paſcb. 13 W. 3. 


It is laid down in ſome books, that no tithe is due of 
aftermowth hay; becauſe tithe can only be dye once in 


the /ame gear from the /ame land, F. N. B. 53. Bro. 
Di/m. pl. 16. 2 Inft. 262. 11 Rep. 16. Cro. Fac. 42. 
Ld. Rapm. 243. But it is held in other books, that tithe 
is due of aftermowth bay. 1 Rol. Abr 64, pl. 11. Cre. 
Elia. 660. Cro. Jac. 116. Cro, Car. 403. 12 Mod. 498. 
Bunb. 10. And; the principle, upon which the doctrine, 
that no tithe is due of aftermowth hay is founded, is de- 


nied id ſome modern caſ e. 
In ſome of theſe it is laid down, that tithes ſhall be 
paid of divers erops grown upon the ſame land in the 


* 


N 


9. "Baker v. Saveet, 


ſame year, Nun. 19, Benſon LO Wathing, Hil. I Ge 1 
Bunb: 314. Swanſen v. Digby, Hil. 5 Geo, 2. "a 
In others it is held, wherever there is in the ſame e 
a new increaſe from the ſame thing, tithe is que. "oxy 
ich, 8 Geo. 1. Gilb. Rep, in E. 
231. Coleman v. Baker, Paſch. 12 Geo. 1. | fr 
; Woop.. Tithe of <woed is not due of common right, be. 


cauſe wood does not renew annually: But it was, in ve 
_ anftient times, paid in many places by cuſtom. 2 Ip. 


642. 12 Mod. 111. Salk. 656. Comb. 404. Bunb. 6; 

A conſtitution was made, in the ſeventeenth year of 
the reign of Edward the Third, by Jobn Stratford, arch. 
biſhop of Canterbury, that tithes ſhall be paid, within 
this * of v cadua, 2 Infi, Si, Pala, © 
37» 3% | e . 

Several petitions having been preſented to the Kin 
complaining of the clergy. for taking tithe of groſs "Sag 
and znderaood, by virtue of this conſticution ; at length, a 
ſtatute was made in theſe words: ** At the complaint of 
the Great men and Commoners, ſhewing by their peti- 
tion, that when they fell their grſ wood, of the ape of 
20 or 40 years, and of a greater age, to merchants, to 
their own profit, and to the aid of the King in his wars 
the parſons and vicars of Holy church do implead and 
trouble the ſaid merchants, in court chriſtian, for the 
tithe of the ſaid wood, under the denomination of lug 
cædua, by the reaſon of which they cannot ſel their wood 
for the real value, to the great damage of themſelves and 
the realm; it is ordained and eſtabliſhed, that a prohibi. 
tion in this cafe ſhall be granted, and upon the ſame an 
attachment, as it hath hitherto been.“ 45 Ed. z. e. z. 


From the petitions and anſwers, from this ſtatute, and 


ſrom books of the beſt authority, it appears plainly, that 


no tithe of gro/7 avood was due de jure at the Common 


law; and that the demand thereof as ſuch by virtue of the 
conſtitution made by the archbiſhop, was an incroach- 
ment. 2 It. 642. 45 Ed. 3. c. 3. Plowd. 470. Bro. 
Parach. pl. 1. Cro. Zac. roo, ae 

After \the making of this ſtatute, prohibitions were 


tithes of graſi word. Bat two q ueſtions often aroſe, What 
18 grofs, wood? And of what age groſs wood muſt be be. 
fore it is exempted from the payment of tithe? 2 Inf, 
643, 644, 645. n 

For the putting an end to theſe, it hath been long ſet- 
tled, that hy greſi aud is not meant ſmall æusod, nor 


large wood, but ſuch wood as is generally, or by the 


cuſtom of a particular part of the country, - 2% d as tim- 
ber; and that a/l ſuch wood, if of the age of 20 years, 
is exempt from the payment of tithe. 2 Inf. 642, 643. 
Cro. Eliz. 1. 12 Mad. 5 24. Bunb. 127. Oaks, aſbes, 
and elms being univerſally zſed as timber, it has been 
always held, that fuch trees, if of the age of 20 years, 
are gro/5 wood, 2: Int. 642. [t hath been held, upon 
great deliberation, notwithſtanding what is laid down to 
the contrary in Plewad. 470, that a Horn- bean tree, * 
of the age of 20 years, is groſs ao; becauſe this is uſed 
in building and repairing. 2 Inf. 643. It has for the 
20 years, is groſs wood. Ibid. PN 
Tithes are not in the general due of beach, birch, 
bazel,. . willow, fallow, alder, maple, or white-thorn 
trees, or of any fruit-trees, of whatſoever age they are: 
Becauſe theſe, are not timber. ' Plowd, 470. Cro. Eliz. 477. 
1 Cro. Jac, 190. 1 Roll. Abr. 640. pl. 5. pl. 6. Brown! 
94. But, if the wood of any of theſe trees is uſed in 3 
particular part of the country, where timber is ſcarce, in 
building and repairing, no tithe is due 'of ſuch wood, if 
of the age of 20 years, in that part of the country. Heb. 
289. Brownl. 94. It is laid down in ſeveral old books, 


that, if a timber · tree, after it is of the age of 20 years, 


decays ſo as to be unfit to be uſed in building, no tithe 1s 
due of the wood of this tree; becauſe it was once privi- 


leged. 11 Rep. 48. Cro. Eli. 477. Cro, Jac. 100. 


1 Roll. Abr. 640. pl. 2. 

But the contrary is laid down in ſome other books. 
Ia two of theſe it is laid down, that, if the w 

2 chpice has been uſually felled for firing, ſuch 


| Gall pay übe, altho' it Rand til it be 40 years of 285 


Sia. 300. 1 Lev. 189. And in another it is laid down, | 
that, if the ewood of @ timberctres is fold: for firing, it is, 
altho' the tree was of the age of 20 years, liable to pay 
tithe. Bunb. 99. Gretnatoay v. The Earl of Kent. The 
reporter of this laſt caſe mentions four others, in which 
the ſame had been held; and ſays, that it was in one 
of them laid down, that the wood of timber-rrevs is only 
exempted from the payment of tithe, on the account of 
its being wed ih builaing,. Buckle vi Yanacre, 
The doctrine, however, of the old books is confirmed 
by a very late caſe in the court of Chancery. A bill be- 
ing brought for tithe of the Joppings of rimber-trees, 
which had been /old for firing, it was inſiſted that this 
wood, which would etherwiſe have been exempted from 
the payment of titbes, was liable thereto, becuuſe it was 


ſold to be u/ed for Firing ; and the caſes juſt now cited 
were relied upon: But the bill was diſmiſſed; and by 


due. | as Sad eas . l . 
Tythes are in the general due of the young of All beaſt; 
except fuch as are fer nature, But none are due of 
goung bounds, abet, or the like, becauſe ſuch beaſts are 
kept only for pleaſure. Bro. Di/m. pl. 20. No tithe 
is due of the hung deer; for theſe are fere nature. 
2 Jas, 65 1. And for the ſame reaſon none is due, but 
by cuſtom, of young: conies. 1 Roll. Abr. 635. C. pl. 3. 
Crs, Care 339» 1, Frbtre $5. ie 


fire nature, ate in the general liable to pay tithes 3 un- 
leſs the eggs of ſuch birds” or ſowls have before paid 
tithes. 1 Roll. Abr. 642. fl. 6. 2 Will. Rep. 463. 
But no tithes are due either of the eggs or young of any 
birdi or fowls, which are kept only for pleaſure, Bro. 
Din. pl. 20. 


Hardwicks Chancellor, in the caſe in 1 Lev. 189, and | partrizges or pheaſants, becauſe theſe are fer nature, 


Sid. 300. the wood in queltion was coppice weed, which 
had been »/ually felled for firing; and ſuch wood, of 
whatever age it is, is always litbeabie. The caſe of 
Grernaauay and the earl of Kent, is quite a ſingular 
one, and is not law; for in the caſe of Bibye and Huxley, 
Hill. 11 Geo. 1. it was agreed, that no tithe is due of the 
avood Of a timber-treez Which has been once privileged 
from the payment of tithe} alibe' ſuch word is ſeld to be 
uſed for firing. MS. Rep. Walton v. Tryon, Mich. 25 
Geo. 2. See farther Bro. Dijm. pl. 14. 11 Rep, 4. 
Cro. Elix. 4. Godb. 175. 1 Roll, Abr. 640. pl. 3. 
Held in the caſe already cited, by Hardwicke Chancel- 
lor, that wherever à tree has been lopped beſore it was 
of the age of 20 years, all future loppings, altho' ever 
ſo old, are liable to pay tithe, MS. Rep. Walton v. 
Tryon. It has been laid down, that if a tree, which was 
once privgſeged from paying tithe, is fe:led, the germins 
that ſpring from the root of ſuch tree, are alſo privileged. 
11 Rep. 48. Liford's caſe, But, in the caſe already cited, 
it was ſaid by Hardwicke Chancellor, that all germins, 
which ſpring from the roots of trees that hath been felled, 
are titheable. MS. Rep. Walton v. Tryon. WE 

The wood of a coppice, which has uſually been felled. 
for firing, is liable to pay tithe, altho' the ſame is of the 
age of 40 years. 1 Lev. 189. Sid. 300. And in the | 
caſe ſo often cited, it was ſaid by Harawwicke Chancellor, 
if, when the wood of coppice is felled, ſome trees grow- 
ivg therein, which are of the age of 20 years, and have 
never been lopped, are lopped, and theſe loppings are | 
promiſcuouſly bound up in faggots with the coppice | 
wood, tithe muſt be paid of the whole: becauſe it would 
be very difficult, to ſeparate the titheable wood from that 
which is not ſo; and the owner ought to ſuffer for his 
folly in mixing them. MS. Rep. Waltcn v. Tryon. 


4. Of what mixed tithes are due. 


Such tithes as ariſe from b-a/ts or feauls, which are fed 
with the fruits of the earth, are called mixed tithes. 2 
Int 649. 1 Roll. Abr. 635. Many things are by the 
ecclefiattical law liable to pay ſuch tithes, which by the 
Common law are not. 2 . 621. 4 Mod. 344. 

The deſign under this head is to ſhew, of what mixed 
tithes are due by the Common law, 

In doing this it will appear, that ſome things, which 
are in the general exempred therefrom, become by c 
tom liable to the pay ment of mixed tithes, 1 Noll. Abr. 
635. c. pl. 3. 636. pl. 7. Cro. Car. 339. 1 Ventr. 5. 
It will alſo appear, that divers things, which are in the 
general liable thereto, are under particular circumſtances 
exempted from the payment of mixed tithes. 1 Roll, Abr. 
645. pl. 14. pl. 16. But, wherever any fraud is uſed, 
to bring a thing under theſe circumſtances, by reaſon of 
which, if it had come fairly under them, it would have 
been exempted from the payment of a mixed tithe, it is by 
ch fraud rendered liable thereto. 1 Rell. Abr. 645. pl. 
15, 646. pl. 17. e bes 
As it would be tedious, to enumerate all the things, 
which are liable to pay mixed tithes, only thoſe ſhall be 
mentioned concerning the tithe of which ſome queſtion 


Moor 599. 2 Will. Rep, 463, If a mat! Keeps phra/ants. 
in an incloſed wood, whoſe wings are'clipped,' and from 
their eggs hatches and brings up young ones, no tithe 
is due of theſe y:ung pheaſants, although none was paid 
for their eggs: Becauſe the old ones are not feclaimed, 
and would go out of the incloſure, if their wings were 
dot glipped ©. 1. Rel Apr. 010, #5 85.0007, TTY 
It was heretofore held, that neither the eggs nor young 


* 


of tur dies are titheable; turkies being fere nature. Moot 


599. Hughes v. Price. But it has been held in a mo- 
dern caſe, that, as rurkies are now as tame as hens of 
other poultry, tithe is due of their eggs or young, 2 
Will. Rep. 463. Cbarleten v. Brightwill, No tithe ig 
doe of ſuch, ,young pigeons as are ſpent in the houſe or 
the perſon Who breeds them: 1 Roll, Abr. 644. Z. pl. 
4+ pl. 6. 1Yentr. 5. 12 Med. 77. 12 Mod. 47. But 
if any young. pigeons are ſold, tithe is due to them. 
1 Roll. Abr. 644. Z. pl. 5, pl. 6. B 
If a man pays tithe. of joung lambs at marks-tide; 
and at midſummer aſſizes ſhears the other nine parts of 
the lambs, tithe is due of the wwoo/:; For although there ard 
but two months between the time of paying tithe lambs; 
which were not ſhorn; and the ſhearing o fthe re- 
ſidue, there is in this caſe a new increaſe, 1 Noll. 
Abr. 642. R. pl. 7. Bunb. go. If a man ſhears 


ſerve their fleeces from the brambles, 20 fithe is due 
of this wool: For, it appears, that this, Which is done 
before their wool is much grown, can never be for the 
ſake of the wool. 1 Roll, Abr. 645. pl. 16, If a 
man, after their wool' is well grown, ſhear his 
ſheep about their necks, to prelerve them from 
vermin, no tithe is due of the wool. 1 Roll, Abr. 645; 
. 16. 8 
a If x man, a little before ſhearing time, cuts dirty locks 
of aveo/ from his theep to preſerve them from vermin; 
no tithe is due of ſuch woo/, 1 Roll. Abr. 646. pl. 17. 
But in either of theſe caſes, if more «woo! than ought. 
to have been cut off is fraudulently cut off, tithe muſt 
be paid of the wool, 1 Roll. Abr. 645. pl. 15. 646. pl. 
17. Tithe is due of the wel of ſuch ſheep as are killed 
to be ſpent in the houſe. 1 Roll. Abr. 646. pl. 18. Dent. 
v. Salvin, Paſch. 14. Car. Cont. Litt. Rep. 31. Civil v. 
Scott, 1 WP : 3 
Fiſh taken in a pond, or in any inclo/ed river, are 
liable to pay. tithe. 1 Roll. Abr. 636. pl. 4. pl. 6. 


taken in the /, or in any open river, although they 
are taken by a perſon who has a ſeveral fiſhery ; be- 
cauſe ſuch fiſh. are ſeræ nature, Noy 108. 1 Roll. 
Abr. 636. pl. 4. pl. 6. pl. 7. Cro, Cat. 332. 1 Lev. 
179. Sid. 278. Honey and bees-wax are both titheable. 
Fitz, N. B. 51. 1 Roll. Abr. 635. 
Car. 559. But, where the tithe of their horney and wax 
has been paid, no tithe is due of the bees. Cro. Car, 404. 
Anon No tithe is due of the milk /jext in the houſe of 


which the cows are milked. L. Raym. 129. Scoles v. 
Lowther, By bins The 


has atiſen: Bur, from ſuch as will de mentioned, it may 
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o tithes are due of the Ig. or youny of | 


his Hep about their acc at Mirbaclmas time, to pre- 


pl. 7. But no tithe is due, except by cuſtom, of fiſh 
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a farmer; provided ſuch houſe ſtands in that pariſh 'in ' 
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4. Peet ft ils A M) d d / of 
recovering tithes due from quakers. mm 


By the 7 & 8 V. 3. cap; 6. . 1. It is, for the more 


eaſy recovery of /mall tithes, where the ſame do not 
amount to above the yearly value of forty ſhillings, from 
any one perſon, enacted, That if any perſon ſhall fail 


in payment: for twenty days after demand, the parſon 
* may make complaint in writing to two juſtices of 


© the peace, neither being patron, nor intereſted, who, 
© after ſummoning the party, are to hear and determine 


* the complaint, give a reaſonable allowance for the 


* tithes and coſts not exceeding ten ſhillings? 


If the perſon complained againſt inſiſts on any pre- 
| diſcharged from titbet, by the act 2 U 3 


ſcription, compoſition, modus decimandi, or other title, 


delivers the ſame in writing to the juſtices, and gives to 


the party complaining ſufficient ſecurity to pay coſts at 
law, if the title is not allowed, the juſtices not to give 
judgment. The juſtices have power to give coſts, not 
exceeding ten ſhillings, to the patty proſecuted, if they 
find the complaint falſe and vexatious. , The act not to 
extend to tithes within the city of London, or in any 
other place, where the ſame are ſettled by any act of 
parliament. An appeal is given to the ſeſſions, and no 
roceedings, or judgment, had by virtue of this act, to 
removed, or ſuperſeded, by any writ of certiorari, or 
other writ whatſoever, unleſs the title of ſuch tithes ſhall 
be in queſtion. e | | 
By the 7 & 8 V. z. c. 34. far. 4 Where any gra- 
ker ſhall refuſe to pay, or compound, for his great or 
ſmall tithes, it ſhall be lawful for the rwo next juſtices of 
the peace of the ſame county, other than ſuch juſtice of 
the peace as is patron of the church, or chapel, to which 
the tithes belong, or any ways intereſied, upon the com- 
plaint, to convene before them ſuch qualer, and to ex- 
amine upon oath the truth of the complaint, and to aſcer- 


tain what is due from ſuch guaker, and by order under 
their hands and ſeals to direct the payment thereof, ſo 


as the ſum ordered do not exceed ten pounds; and upon 
refuſal of guater to pay, to levy the money. Any per- 


ſon, aggrieved, may appeal to the next general quarters | 


ſeions, | 


No proceedings, or judgment, had by virtue of this act, 


ſhall be removed or ſuperſeded by any writ of certiorari, 
or other writ out of his majeſty's courts at Fefminfter, 
or any other court whatſoever, u 


- 


tithes ſhall be in queſtion. 
By the 1 Gee. 1. f 2. cap. 6. par. 2. 


ecclefraftical dues from quakers, as by the 7 & 8 V. 3. 
cap. 34. is given for tithes to the value of ten pounds. 
And ſuch juſtices of the peace, upon complaint of any 
parſon, vicar, curate, farmer or proprietor of ſuch tithes, 
or other perſon who ought to have, receive or collect, 
any ſuch tithes or dues, may proceed in a fimilar manner 
as directed by the former act, touching vaters. Yide 


the Statutes. | 


6. Of particular things for which tithes are paid, and 
for which not, in alphabetieal order, 


The particalar things for which z:thes are paid, and for 


which not, according to our law, are the following, wiz. | 


Acorns, as they yeafly increaſe, are liable to the pay- 
ment of 7ithes ; but this is where they are gathered and 
ſold, and reduced to a certain profit; not when they drop, 
and the hogs eat them. 2 IH. 643. Hetl. 27. AFTER- 
MATH, Or AFTER-PASTURE Pays no tithes, except by 
cuſtom ; being the remains of what was before rithed. 
2 Inſt. 652. 2 Danv. Abr. 589. Tit. Diſmes. AactsT- 
MENT. of cattle upon paſture-land, which hath paid no 
other tithes that year, pays titbe for the catile; and if a 
man breeds or buys barren unprofitable cattle and ſells 
them, he ſhall pay for the ag:/fmept ;- but if he depaſtures 
his land with his own faddle-horſes, he ſhall pay no 22hes. 
If ground is eat up with unprofitable cattle of a man's 
own, or others, a tenth part of the yearly value of the 
rent of the land, 7. e. the ſum of 2 s. per pound, is pay- 
le.by the owner of the land, or his tenant; though 
e twentieth part is uſually accepted. 1 Roll. Abr, | 


% 


3 


| ably paid before; and afterwards to pay the full ihe ac. 


ther the tenth ſwarm can be demanded for zithes of bets, 


| paid in the tenth part of the honey or wax, 1 Roll. Abr. 


| by cuſtom, if burnt in the owner's houſe, or kept for huſ- 


2 PEST" IP. 


nleſs the title to fuch 

24469 1 | he may take it in the next year, throwing both years toge- 
The like re- | ther; and it is a good cuſtom to pay one calf in ſeven, 
medy is given for the recovery of all titbes and all other 


a > 


of corn, and z:/he milk for thoſe kept for the pail; yet if 
ſuch cattle bought are ſold before uſed, or if, being paſt their 
labour, the cows are barren, and afterwards fatted in order 


for them, being for his proviſion to ſupport him in his la- 


Cattle feeding on large commons, where the bounds of the 


are part of the freehold, and not annual, to pay the. 2 
' Taft. 651. Cates pays tithe by cuſtom, where tithe is not 


tiilleable only by cuſtom, for thoſe that are ſold, not for 
ſuch as are ſpent in the houſe. 2 Danv. Abr. 583. Coll 
pays a predial tithe; it is tithed by the tenth cock, 25 
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ſtanding they ate above twenty years growth, j 
timber. As n is timber, and 38 if * 15 
above twenty years growth, they are triibe free, Asr of 
ASPIN trees are exempted, if beyond that growth, in 
places where they are uſed for timber. 2 Gro, ; . 
2 mn 643. „en P 1533 1 | oy 99. 
Bax of trees is not tiibeable, if the trees where 
duced were timber. 11 Nep. 49. Barren ap IF; cr 
is ſo of its own nature, pays no titbe; where land 5 
barien, and not manurable without ſome extraordinary 
charge, in reſpect of ſuch charge, and for the advance. 
ment of husbandry, ſuch land being converted to till " 
(hall for the firſt ſeven years aſter the improvement, = 
Ed. 6, . 5 8 
But the barren land during the ſeven years of 3 8 
ment, ſhall pay ſuch /mall titbes as have been gecuſtom. 


4 


cording to the improvement: And if land is over- run 
with buſhes, or become unprofitable by bad husbandr 

it cannot properly be called KY land ; for if it be a 
bed, or ploughed and ſowed, it immediately pays 7irbe;, 2 
loſt, 656. Cro. Eliz. 475. Brecn-TREES, where timber 
is ſcarce, and theſe trees are uſed for building, if above 
twenty years growth to be timber, are privileged from11i:,; 
by the ſtat. 45 Ed. 3.c. 3. though this tree is not vaturally 
timber, for it is neceſſity makes it ſo. 2 Dan. Abr. 58 

Bees are 7itheable for their honey and wax, by the 2 
meaſure, and tenth pound: It has been a queſtion whe- 


becauſe bees are feræ naturæ; but when the bees are ga- 
thered into the hives, they are then under cuſtody, and may 
pay tithe by the hive or ſwarm ;z but the zithe is generally 


65 1. 3 Cro. 404, 559. Bix ck wood is 7ithealye, though 
of above twenty years growth. 2 If. 643. Hap pay 
not 2i7hes, for they are made of parcekof the freehold, and 
are of the ſubſtance of the earth, not an annval increaſe, 
1 Co. 1. Broom ſhall pay tithe; but it may be diſcharged 


bandry. 2 Danv. Abr. 599. 43 

CaLves are titbeable, and the tenth calf is due to the 
parſon when weaned, and he is not obliged to take it 
before; but if in one year a perſon hath not the num- 
ber of ten calves, the parſon is not intitled to 2ithes in 
kind for-that year, without a ſpecial cuſtom for it, though 


where there hath been no more in one year; and where 
a man ſells a calf. to pay the tenth of the value, or for 
the parſon to have the right ſhoulder, Sc. 1 Rol. Abr. 
648. Raym. 277. CATTLE ſold pay tithe; but not 640. 
kept for the plough or pail, which ſhall pay no zi/he for 

their paſture, by reaſon the parſon bath the benefit of the 
labour of plough cattle in tilling the ground, by the 4 


to ſell, tisbes ſhall be paid for them; though if the owner 
kill and ſpend the cattle in his own houſe, no zithe is due 


bour about other affairs, for which the parſon hath tithes 


pariſh are not certainly known, ſhall pay zhes to the par- 
fon of the. pariſh where the owner lives; and if fed in 
ſeveral pariſhes, and-they continue above a month in each 
pariſh, 2i:hes ſha)l be paid the two parſons proportionably. 
1 Roll, Abr. 635, 646, 647. Hardr. 35. CHALk and 
chalk-pits, are not titbeabls; nor is clay or coal, as they 


paid for the milk; but if the milk pays a rithe, the cheeſe 
pays none: And it may bea good cuſtom to pay the tenth 
cheeſe made in ſuch a month, for all ziche milk in that 
year, 1 Roll. Abr. 651. CHICKENS are not titheable, be- 
cauſe titbe is paid for the eggs. 1 Roll. Abr. 642. COLT 
pay tithes in the ſame manner as calves. bid, Cox its ale 


Y % 


FT 


br theaf, which if ibe owneÞ-d6 not ſet out, he may be 
ſued in an action opoh the ſtat. 2 & 3 Ed. 6. c. 13. And 


if the pariſhioner will not ſow his land uſually ſown; the 


parſon may bring his action againſt him. When ish corn 


is ſet forth, the Ia gives the parſon a reaſonable time to 
carry it away; and if he fuffer the ſame to lie too long on 


the land to the prejudice of the owner thereof; he may 


be liable to an action: But the parſon may not ſet out the 
tithes himſelf, or taxe them away without leave. 1 Noi. 
Abr. 644. 1 Sid. 283. 2 Vent. 48. Ley 70. 

DER are not z#4heable, for they ard fore naturæ; tho? 
in parks, &c, they pay titbe, by cuſtom; 2 I 651. 
Doves kept in a dove-houſe, if they are not ſpent in the 
owner's houſe, are'tirheable. 1 Vent. 5. TEA 

Ec as pay tithes when tithes are not paid for the young, 
1 Rol. Abr. 642. ELM TREESs being timber are diſ- 
charged from the payment of zitees, but not if under 
twenty years growth, 2 If. 643. 


FALLO W GROUND is not 7itheab/e for the paſture in 


that year in which it lies fallow, unleſs it remain beyond 
the courſe of huſbandry ; becauſe it improves and renders 
the land more fertile by lying freſh. 1 Rol. Abr. 642. 
Fznnxs being drained and made manureable, or convert- 


ed into paſture, are ſubje& to the payment of tit hes. 1 


Rol. Rep. 354. Fils taken in the ſea or common rivers, 
are titheable only by cuſtom, and the tithe is to be paid in 
money, and not the tenth fiſh z but fiſh in ponds and 
rivers incloſed, ought to be ſet forth as a fitbe in kind. 
2 Danv. Abr. 583, 584. FLax pays tithe; every acre 
of flax or hemp ſown ſhall pay yearly 5 s. for 774he, and 
no more. 11 12 V. 3. c. 16. ForesT lands ſhall 
pay no titbes while in the hands of the King, though ſuch 
lands in the- hands of a ſubje& ſhall pay riches, and if a 

Foreft ſhall be diſafforeſted, and within a pariſh, it ſhall 


ay tithes, 1 Rol. Abr. 655. 3 Cro. 94. FowLs, as 
12-4 geeſe; ducks, are to pay tithes, either in eggs or 
the young, according to cuſtom, but not in both: As to 


tur lies it is now reſolved, that tit bes are due of their eggs 
or young. 2 Wil. Rep. 463. Charleton v. Brightavell. 


Favir, apples, pears, plumbs, cherries, &c. pay tithes 


in kind when gathered ; and ought to be ſet out according 
to the ſtatute. ' 2 I. 621. FRUlr TREES Cut down 


and ſold, are not 7itheable, if they have paid tithe fruit 


that year before cat. id. 652. Furzes, if fold, pay 
tithe, not if uſed for fuel in the houſe, or to make pens 
for ſheep, fc. Wood's In. 66. 5 

Gabs are ritheable as lands, and therefore z7thes in 
kind are due for all herbs; plants, and ſeeds ſowed in 
them ; but money is generally paid;by cuſtom 'or agree- 
ment, Jbid, GRASS mowed is titbeable by payment of 
the tenth cock, or according to cuſtom; but for graſs 
cut in ſwarths for the ſaſtenance of plough cattle only, not 
made into hay, no zithe is to be paid. Graſs or corn, &c. 
when ſold ſtanding, the buyer ſhall pay the zzrbes; and 
if ſold after cut and ſevered, the ſeller muſt pay it. 
The parſon is not obliged to take 7i/he of graſi the day it 
is cut, but may let it lie long enough to make it into Say. 
1 Strange 245. 1 Rol. Abr. 644, 645. Wood's Ialt, 
166. | mane | | 
Haz Lz, Hourly, and MapLE TREBES, Gc. are re- 
gularly titheable, although of twenty years growth. 2 
Danv. Abr. 589. Har pays a predial tithe; the tenth 
cock is to be ſet out and paid, after made into hay, by 
the cuſtom of moſt places; and the pariſhioners ſhall make 
the greſ5 cocks into hay for the parſon's rithe ; but if they 
are not obliged to make the tit he into hay, they may leave 
it in cocks, and the parſon mult make it, for which 
| purpoſe he may come on the ground, e. A preſcrip- 
tion to meaſure out. and pay the tenth acre, or part of 
graſi ſtanding, in lieu of all zithe hay, may be good; 
And if meadow ground is ſo rich, that there are two 


crops of hay in one year, the parſon by ſpecial cuſtom may | 
have tithe af both. 1 Rol. Abr. 643, 647, 950. Heav- 
LANDS are not titheable, if only large enough for turn- 


ing the plough; but if larger, tithe may be payable. 2 


Inft. 653. HerBacGe of ground is titheable for barren 
cattle kept for ſale, which yield no profit to the parſon. 


Wood's Infl. 167. Honey pays a tithe, as under Brees, | 
Hops are titheable, and the tenth part may be ſet out 


after they are picked: There are ſeveral ways of /ithing 


ſ 


Fuftice Roll tells us, they ought not to be tithed” be- 


though not where horſes are kept for work and labbar. 
Hat. 77. Hoss for dwelling are not properly zithe- 
able: A modus may be paid for houſes in lieu of 1ithes 
of the land upon which they are built, and 4 great 
many cities and boroughs have a cuſtom to pay a 
modus for their houſes; as it may be reaſonably ſup- 
poſed that it was uſual to pay ſo much for the land; 
before the houſes wete ereded on it. 11 Rep. 16, 2 
taft. 659. . . 


- 


parſon. Wood 167. | 8 | 
Laus are titheablr in like manner as calves ; but if 
they ate yeaned in one pariſh, and do not tarry there 
thirty days, no 2ithe is due to the parſoh of that place: 
If there be a cuſtom that the pariſhioners having fix 
lambs or under, ſhall pay ſo much for every lamb ; and 
if he have above that number then to pay the ſeventh; 
it is good. 3 Cro. 403. LEAD may pay rithe by cullom, 
as it does in ſome counties; but it doth not without it. 
2 Int. 65 1. By ca/ftom only, LI uE and DI ME-KILNS 
are 7itheable, 1 Rol. Abr. 642. e 
Mas of Oak and Beach pays firhet as under Acorns. 
Milk is titheable when no zithes are paid for cheeſe; 
all the year round, except cuſtom over-rules; and it is 
payable by every tenth meal, not tenth quart or part 
of every meal; and it is to be brought to the houſe 
of the parſon, Wc. by cuſtom, in which particular this 
tithe differs from all others, which malt be fetched by 
the receiver, In ſome places they pay rithe cheeſe for 
milk, and in others ſome ſmall rate according to cuſtom. 
Cro. Elix. 60g. ' 2 Danv. Abr. 596, MilLs, as there 
are ſeveral ſorts of them, the 7ithes are different; the 
tithes of corn-mills driven by wind or water, are paid 
in kind, every tenth toll-diſh of corn co the parſon of 
the pariſh wherein the mills are ftanding « But abeienl 
corn-mills are- tithe-free, being ſuggeſted that they are 
very ancient, and never paid riches, c. And it i! 
queſtioned whether zithe is due for any corn-m:lls, unleſs 
by cuſtom, becauſe the corn hath before paid itbe; and 
it ſeems rather a per/onal tithe where due: The tithes of 
fulling-mills, paper-mills, poxwder-mills, Sc, are per/onal; 
charged in reipeR to the labour of men, by cuſtom only; 
and are regarded more as engines of ſeveral trades than 
as mills, 1 Rol. Abr. 656, 2 Inſt. 621. Mines pay 
no tithes but by cuſtom, being of the ſubſtance 
of the earth, and not annually increaſing. ' 2 IAI. 
651. . : 
NunxsERIES Oy TREES ſhall pay 7ithes, if the owner 
dig them up and makes profit of them by ſelling, 2 
Danv. Abr. 585. | | 
OaK TREES are privileged as timber from the payment 
of tithes by the flatute of Silva Cædua, 45 Kdw. 3. 
e. 3. if of er above twenty years growth; and if 
oaks are under that age, it is the ſame when they 
are apt for timber. Moor 541. OrrRRIN OS, fc. are 
in the nature of per /onal tithes, 2 Inſt. 659, 661. Ox- 
CHARDS pay tithes both for the fruit they produce, and 
2 graſs or grain, if any be ſown or cut therein. 2 1ſt. 
a bd are !itheable by cuſtom, for the deer and the 
herbage; and when diſparked and converted into tillage 
they ſhall pay /irhes in kind: The riches of parks may 


| be in part certain, and part caſual; and 25. a year, and 


a ſhoulder of every third deer, hath been paid as zithe 
for a park. 1 Rol. Rep, 176. Hob. 37, 40. Par- 
TRIDGEsS and PHEASANTS, c. as they are fere nature, 
yield no tithes of eggs or. young. 1 Rel, Abr. 636. 
PeasE, if gathered for ſale, or to feed hogs, pay tithes ; 
but not green peaſe ſpent in the houſe. 1 Rol. Abr. 647. 
' PicEoNs ought to pay 7ithes when fold; and this holds 
good if they lodge in holes about an houſe, as well 
as in a dove-houfe ; and by cuſtom if ſpent in the houſe, 
they may be zirheable, though not of common right. 
2 Dan v. Abr. 583, 597. Piss are titheabh, as calves. 


| ſeid, POLLARD TREES, ſuch as are uſually lopped, 
| and 


| boph, viz. ty the hills, pole or pound; in ſome plate}, 
they ſet forth the tenth pole for zithes; but Lord Chief 


fore dried. 1 Rel. Abr. 644. Horsxs kept to ſell; 
and afterwards fold, titbet ſhall be paid for their paſtare; - 


Kivs pay a zithe as calves, the tenth is due to the 
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and diſtinguiſhed from timber-trees, pay 2#1hgs. Plowd. 
470. 1 „ 9784 $3 
Quarrigs of ſtone, Cc. are not ſubjeQ to pay zithe: 3 
| becauſe they are part of the inheritance, and z:#hes, ought - 
to be collateral to the land, and diſtin from it, 1 Roll. 


o 


644- 


whereof the it bes have been paid, left after the cocks ſet 


out are taken away, Cro. Elis. 660. See Ante, Div. 3. 


tit. Corn. | | | 

SAFFRON pays a predial and ſmall tithe. 1 Cro. 467. 
SALT is not zitbeable, butj by cuſtom only, 1 
SHEEP, A tithe is paid for, of lambs and wool, and there- 


fore they pay no tube for their feeding. If ſheep are 


in the pariſh all the year, they are to pay titbe wool to 


the parſon ; but if removed from one pariſh to another, 
the parſon of each pariſh to have ie pro rata, where 


they remain thirty days in a pariſh; and if they are fed , 


in one pariſh, and brought into another to be ſhorn, 
the ſame riching is to be obſerved. 


1 Bunb. 10. 


1 Kel. Abr. 64 2, 


ö 


RarxinGs OF CORN are not titheable, for they are left | 


for the poor, and are properly the ſcatterings of the corn | 
| belong tothe King, 2 Reps 2, 44. 


647. 3 Cro. 237. STUBBLE pays no titbe under after- 


math. 2 IH. 652. | , 
Taxzs, vetches, c. are zitheable; but if they are cut 
down green, and given io the cattle of the plough, where 
there is not a ſufficient paſture in the pariſh, no tiche 
ſhall be paid for them. 
yearly increaſe, and not 7i/heable. 2 Ia. 651, Timer 
TREES, ſuch as oaks, aſhes, and elms, and in ſome pla- 
ces beech, Ec. above the age of twenty years, were diſ- 
charged of tithes by the Common law, before the llatute 
45 Ed. 3..c. 3. and the reaſon of it is, becauſe ſuch trees 


are employed to build houſes, and houſes when built are 


not only fixed to, but part of the freehoid; and if 
thoſe trees fiand ſo long till they become ro'ten and fic 


for firing only, no zithes are due for them, becaule they 


were once privileged ; and loppings cf timber-trees above 
twenty years growth, pay no fiibes, for the branch is 
privileged as well as the body of the tree; and the roots 


of ſuch trees are exempted as parcel of the inheritance. 


Trees cut for plough-boot, cart-boot, &c. ſhall not pay 
tithes, although they are no timber; but all trees not fit 
for timber, and not put to thoſe uſes, pay zithes, 1 Roll. 
Abr. 650. Cro. Eliz. 477, 409. See Ante Div. z. 
Tuxrrs uſed for fuel are part of the ſoil, and tithe: free. 
2 Inſt. 651. 


Un pERwOovp is Zitheable, though the tithe is not of an- 


nual payment; and is ſet out while ſtanding, by the 


tenth acre, pole, or perch, or when cut down, by tenth + 


faggot or billet, as cuſtom directs; and if he that ſells 
the wood doth not ſet out the 7zithe, he is liable to the 
treble damages by 2 & 3 Ed. 6. cap. 13. But if the un- 
derwood is uſed for firing in a houſe of huſbandry, or to 
burn brick to repair the houſe, or for hedging and fen- 
cing the lands in the ſame pariſh, ir may be diſcharged 
from tithe. 2 Inſt. 642, 643, 652. Hob. 250. 2 Danv. 
Abr. 597. | 

WarRENS where z#itheable, ſee Coniess, WASTE 
GROUND, whereon cattle feed, 1s liable to the payment 
of tithes. 2 Danv. Abr. Woap growing in the nature 
of an herb is a predial and ſmall ite. 2 Danv. 594. 
Woop is generally eſteemed to be a great 7ithe. If auvood 

eunds have likewiſe timber-trees grown on them, and 
conſiſt for the moſt part of ſuch trees, the timber-trees 
ſhall privilege the other wood; bur if the wood is the 
greateſt part, then it muſt pay 7ithes for the whole, 13 
Rep. 13. If vod be cut to make hop-poles, where the 
parſon hath z:the hops, no tithe ſhall be paid for it. 
Hughes's Abr. 689. Wool 1s a mixed ſmall zithe, paid 
when clipped ; one fleece in ten, or in ſome places one in 
ſeven, is given to the parſon. If there is under ten pounds 
of wool at the ſhearing, a reaſonable conſideration ſhall be 
paid, becauſe the zithes are due of common right; and 
if leſs than ten fleeces, they ſhall be divided into ten 
parts, or an allowance be otherwiſe made. All ſheep 
killed, and ſheep which die, pay tithe wvool; and neck 
awool cut off for the benefit of the. wool, but not if it 
is to preſerve the ſheep from vermin, c. Alſo the woo! 


of lambs ſhorn at Midſummer, though tithe was paid | 


1 Cro. 139. TIIESs are no 
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| for the lambs, at; Markitidey: is tirhrable; 1 RI. 4. 
646, 647. 2 f. 652. Vide tithe of Seen. 


When any thing is ritbeablt only by whom; it may be 
exempted from tithe. by cefom; but cuſtom to exempt 
corn, Ic. from tithe will not be allowed, becauſe * 
tithes are due de jure. Count. Parſ, Compan. 15 5. Sc. 
Modus and Preſcriptio‚ on 
 Tithcs Hætraparochial, which do not lie in any pariſh, 


* 


GREAT. TIT RES generally belong to the rector; and 
SMALL TITHES to the vicar. Cro, Car. 20. 
\ GREAT TITHES, are cr, bay, and word; (mai 
TITHES comprehend all other predial tithes beſides corn 
and hay, We. as allo thoſe zither which are perſonal and 
mixed; ſome things may be great or ſmall zithes, in re. 
gard of the place; as hops in gardens are /mall tithes, and 
in fields may be great tithes ; and it is ſaid the quantity will 
turn a ſmall zizhe into a great one, if the pariſh is gene- 
rally ſown with it. 1 Koll. Abr. 643. 1 Cre. 578, Moch: 
Inft. 162. e ee are 5 orogs 
For more learning on this ſubjef, ſee 5 New Abr. tit. 
Tithes, 8 Vin. Abr. tit. Di/mes, and a new treatiſe on 
the laws concerning Tithes. See alſo, Black. Com. 17. 
384. 388. 2#., 24. 3 J. 48, 88, 102, 384, „ 

Tithing, (Titbinga, from the Sax. Teothunge, i. e. 
Decuriam) Is in its firſt appointment the number or com- 
pany of ten men with their families, held together in a 
ſociety, all being bound for the peaceable behaviour of 
each other: And of theſe companies there was one chief 
perſon who was called zeothung-man, at this day tithing- 
man; but the old diſcipline of 4:things is long ſince lelt 
off. In the Saxon times, for the better conſervation of 
the peace, and more eaſy adminiſtration of jaltice, every 
hundred was divided into ten diſtriéts or tirhings ; and, 


| within every tithing, the tithing-men. were to examine 


and determine all leſſer cauſes between villages and 
neighbours; but to refer greater matters to the then ſu- 
perior courts, which had a juriſdiftion over the whole 
hundred. Paroch. Antig. 633. See Black. Com. 1 V. 
113. 4 J. 404. dy el lac 

Tithing⸗men, Are now a kind of petty conſtables, 
elected by pariſhes, and ſworn. in their offices in the 
court · let, and ſometimes by juſtices of peace, &c. There 
is frequently a titbing-man in the ſame town with a 
conſtable, who is as it were a deputy to execute the 
office in the conſtable's abſence; . but there are ſome 
things which a conſtable: has power to do, that zithing- 
men and headboroughs cannot intermeddle with. Dali. 
3. When there is no confiable of a pariſh, the office 
and authority of a titbing- man ſeems to be the ſame un- 
der another name. Stat. 13 & 14 Car. 2. cap. 12. 
See Conſtable, and Black. Com. 1 V. 114, 406. 

Title, (Titulus) Is when a man hath lawful cauſe of 
entry into lands whereof another is ſeiſed; and it figni- 
fies alſo the means whereby. a man comes to lands or 


tenements, as by feoffment, fine, laſt will and teſtament, 


Sc. The word title includeth a right ; but is the more 
general word: Every right is a title, though every title 
is not ſuch a right for which an action lies; ſo tha: 
titulus eft jufia cauſa peſſidendi quod noftrum eft, and is the 
means of holding the lands. Co. Lit. 345: | 
A man may plead in treſpaſs, &c. without particolar- 
ly ſetting forth his title, where his juſtification is collateral 
to the zir/e of the land; fo if damages are to be recovered, 
and the title of the land is not in queſſion; and in actions 
on real contracts, where the plaintiff ſhews enough to 
entitle him to the action, &c, 2 Mod. 70. 1 Roll. Rep. 
13. Cro. Car. 571. 3 Nelf. Abr. 325. But in trel- 
paſs for cutting corn on lands, the party muſt ſer forth 
the title which he hath to the corn, or on demurrer it 
will be judged ill; for the ſhewing that he is poſſeſſed 
thereof, is not ſufficient without a zizle, becauſe the pro- 
perty ſhall be intended to be in the owner of the ſoil. 
2 Sand. 401. 3 Salk. 361. Fo SOT ATR. 
When a perſon will recover any thing from another, 
he multi make out and prove a better rirce than the other 
bath; or it will not be enough to delitroy his title, &c. 
Hob. 103. It is not allowed for the party to forſake 
his own 2it/e, and fly vpon the other's ; for he muſt fe- 


ry 


cover 


coves. by his own ſtrength; not the other's weakhieſs. 
ibid. 104. If by the record it appears that the plaintiff 
io the cauſe hath no title, he ſhall not have judgment. 
Lutw. 1631. The law will not permit titles and things in 


entry, tc. to be granted over; and the buying or ſelling | 


any pretended rights or titles to lands, is prohibited by 
ſtatute as Maintenance. 32 H. 8. c. 9. See 10 Vin, Abr. 
278.—288. and Black. Com. 2 J. 195. hes , 

Title of Its of Parliament. After the Houſe of 
Commons hath finally agreed (on a third reading) that a 
bill paſs, the title to it is then ſettled ; which uſed to be 
a general one, for all the acts paſſed in the ſeſſion, till in 
the 5th year of Hen. 8. diſtinct titles were introduced 
for each chapter. Black, Com. 1 V. 182, 3. | 

Title to Lands, pzetended, buying oz ſelling, By 
ſtat. 32 H. 8. c. 9. it is provided that no one mall ſell 
or purchaſe any pretended right or title to land, unleſs the 
vender hath received the profits thereof for one whole year 
before ſuch grant, or hath been ia actual poſſeſſion of the 
land, or of the reverſion or remainder on pain that both 

urchaſer and vender ſhall each forfeit the value of ſuch 
land to the King and the proſecutor. 11 

Title to the Crown, Ia the opinion of Blackfore, 
the grand fundamental maxim upon which the jus coronæ, 
or right of ſucceſſion to the throne of theſe kingdoms, 
depends, is, That the Crown is, by Common law 
4% and conſlitutional cuſtom, hereditary; and this in a 
% manner peculiar to itfelf; But that the right of inhe- 
6 ritance may from time to time be changed or limited 
« by act of parliament; under which limitations the 
4 Crown ſtill continues hereditary.” Black. Com. 1. 
191. which Yide, the propoſition being there fully proved 
at large. | 


Title to Things perſonal, As to the title to things 


perſonal, or the various means of acquiring, and of lojing I 


ſach property as may be had therein The methods 
of acquiſition or loſs are principally twelve; 1, By oc- 
cupancy. 2. By prerogative, 3. By forfeiture, 4. By 
cuſtom. 5. By ſucceflion, - 6. By marriage. 7. By 
judgment. 8. By gift. 9. By contract. 10. By bank- 
ruptey. 11. By teſtament. 12. By adminiſtration. Black, 
Com. 2 V. 400. which Hide. | 
Titles of Clergymen, Signify ſome certain place 
where they may exerciſe their functions. A title, in this 
ſenſe, is the church to which a prieſt was ordained and 
conſtantly to reſide : And there are many reaſons why a 
church is called ſitulus; one is becauſe in former days 
the name of the ſaint to whom the church is dedicated 
was engraved on the porch, as a ſign that the ſaint had 
a title to that church; from whence the church it{clf 
was afterwards denominated titulus. Concil. London, 
Anno 1125. No perſon ſhall be ordained without a 
title; and this is required to keep out thoſe from the 
miniſtry who might otherwiſe for want of maintenance 
bring diſgrace upon the church, And if a biſhop ſhall 
admit any perſon into the miniſtry without any title, he 
ſhall maintain him till he prefers him to ſome eceleſia- 
ſtical living; or if he refuſes ſo to do, he ſhall be ſuſpend- 
ed from giving orders for one year. Can. 31. Anciently 
a title of clergy was no more than entering their names 
in the biſhop's roll, and then they had not only autho- 
rity to aſſiſt in the miniſterial function, but had a right 
to the ſhare of the common ſtock or treaſury of the 
church; but fince, a title is an aſſurance of being pre- 
ferred to ſome eccleſiaſtical benefice, a certificate that the 
clerk is provided of ſome church, or place, &c. or where 
the biſhop, who ordains him, intends ſhortly afterwards 
to admit him to a benefice or curacy then void, Count. 
Parſ. Comp. 2, 3. 5 
Title of Entry, Is when one ſeiſed of land in fee, 
makes a feoffment thereof on condition, and the condi- 
tion is broken; after which the feoffor hath title to en- 
ter into the land, and may do ſo at his pleaſure, and by 
his entry the freehold ſhall be ſaid to be in him prefently. 
And it is called Title of entry, becauſe he cannot have 
a writ of right againſt his feoffee upon condition, for his 
right was out of him by the feoffment, which cannot 
be reduced into entry; and the entry muſt be for the breach 


of the condition. Cowell. | 
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Titinpibs, An .old word for tale-bearers, 3 


all realms the pep; practice hath bad confederacy of falle; 
forſwora, ſactious, and traiterous titinylis, untrue to their 
ſovereign; &c. Letter Seer. State, 28 H. 8. to Jamei 5. 
King of Scotland. | | 


Timberton in Devon, for rebuilding the town of, 


3 Geo. 2. cap. I4, Ay I | „ 

Toalia; A towel; and there. is a tenure of lands by 
the ſervice of waiting with a towel. at the King's coro- 
nation: Petrus Picote tenet tinum meſuag. Dec per ſer 


| jeantinm ſerviendi cum una toalia ad, corontatianei regis. 


Inq, Ann. 12, 13. K. Jobs. 1 rh nal ts en 
Tobacco, ls not to be planted in England, 08 pain of 

forfeiting 40 8. for every rod of ground thus planted z but 

this ſhall not extend to hinder the planting of rabarco.im 


| phyſic gardens, 12 Car. 2, cap. 34. And juſtices of peace 


have power to iſſue warrants to conſtables, to ſearch after 
and examine whether any 2vbacco be ſown or planted, and 
to deſtroy the ſame ; which they are to do under penalties 
Sc. 22 & 23 Car. 2. dp. 26. The 5 Geo, 1, c. 1h, 


continues the ſtatute 22 & 23 Car. 2, And by a late act, 


if any perſon ſhall cut walnut- tree leaves, or other leaves; 
(not being tobacco leaves) or colour them fo as to reſemble 
tobacco; or ſhall ſell the ſame mixed with zobacto, they 


' ſhall forfeit 5 5. per pound: And the like penalty is in- 
flicted for exporting ſuch leaves, or engines for cutting, 


which may be ſeiied by the officers of the eultoms, Ce 
Alſo ſervants employed therein may be committed to 'ga0l; 
or the houſe ot correction, for any time not exceeding 
fix months, Sc. 1 Geo. 1. cap. 46. See Stat; 24 Geo. 2. 
c. 41 No drawback allowed on exportation of Et, un- 
leſs ſhipped from the port et which it was imported; and 
in the original package if unmanufaQured. : Importer 
within fourteen days after the delivery of tebacto to any 
purchaſer to give to the officer where it was imported an 
account of the marks, numbers, and weights, Se. of e. 
very hogſhead ſold, and the ſhip's name, &c, the account 
to be ſigned by the importer and purchaſer, No tobacco 
nor tobacco ſlalls above 24 1b, nor ſnuff above folg. to be 
carried by land from any port of importation withogt a 
certificate from the collector, fc. of the port whefe, is. 
before removal the proprietor to inſert on the back of the 
certificate the package, marks, numbers, weights and 
ſpecies, c. of the goods, and to ſubſcribe his name, 
and make oath of the truth thereof; the certificate to ac- 
company the goods, and to be delivered to the officer where 
the goods ſhall be conveyed, c. Tobacco, tobacco falksg 
and ſnuff, exceeding the reſpective weights aforeſaid, found 
removing without ſuch certificates, with the horſes. and 
carriage, ſhall be forfeited, and the carrier may be com- 
mitted to the county gaol for one month. See further in 
ns "_ 2 for ſecuring the duties upon tobacco. And 
tat. 26 Geo. 2. c. 13. For other matters 6. 
Plantations, Suuff. . . IM gs 
Cobacco-pipe Clay, Not to be exported. 13 C 24 


| Car. 2. c. 18. . 8. 6 Geo. i. c. 21. 31. 


Ted of Woof, Contains twenty-eight pounds, or two 
ſtone mentioned in the ſtatute 12 Car, 2. cap. 32. 

Toft, (T /] A meſſuage or rather a place or piece 
of ground where an houſe formerly ſtood, but is de- 
cayed or caſually burnt, and not re-edified; it js a word 
much uſed in fines, wherein we-often fead toftum and 
crofium, e. Well's Symb, par. 2. 

Toftman, (Toftmanys) The owner or poſſeſl: toft, 
Reg. — Lew. pag. 18. 4 nem, 

Coile, (Fr. i. e. Tela) A net to encompaſs or take 
acer, which is forbid to be uſed unlawfully in parks, on 
pain of 20/. for every deer taken therewith. 3 & 4 . 
SM. c. 10. | N 


Tokens Falſ, to get money or goods by, from others 
Oc. See Falſe Tokens, F-90846: 0 RNs | 


Toleration. The penalties formerly impoſed on 
proteſtant diſſenters are all of them ſuſpended by 
the Stat. 1 Vl. 5 M. flat. 2. c. 18. commonly call. 
ed The Toleraticn Ad; which exempts all diflenters 


(except papiſts, and ſuch as deny the Trinity) from all 


penal laws relating to religion, provided they take the 


oaths of allegiance and ſupremacy; and ſubſcribe the 
declaration againſt popery, and repair to ſome' con- 
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gregation regiſtred in the biſhop's court or at the ſeſſions, 
the doors whereof muſt be always open: And diſſenting 
teachers are alſo to ſubſeribe the thirty-nine articles, ex- 
cept thoſe relating to church government and infant bap- 
tiſm of diflenters, ſee Nonconformiſis. | | 

Toll, or zo toll, To bar, defeat, or take away; as to 
toll the entry, i. e. to deny or take away the right of en- 

Stat. 8 Hen. 6. c. 09 


Toll, (To/netum, vel Theolonium) Is a Saxon word, and 


properly a payment in towns, markets, and fairs, for goods 
and cattle bought and ſold. It is a reaſonable ſum of mo- 
ney due to the owner of the fair or market, upon ſale of 
things tollable within the ſame. 2 Inf, 220, 
And it is uſed for a liberty as well to rale, as to be 
free from toll; of which freedom from roll the city of 
Coventry boaſts an ancient charter granted by Leofrick 
earl of the Mercians, in the time of King Ew. the Conf. 


who at the importunity of Godewa, his virtuous lady, 


granted this freedom to that city. 

By the ancient law of this land, the buyers of corn or 
cattle in fairs or markets ought to pay 7% to the lord of 
the market, in teſtimony of the contract there lawfully 
made; for toll was firſt invented that contracts in markets 
ſhould be openly made before witneſſes; and privy con- 
tracts were held unlawful. _—- | 

But the King ſhall pay no zol/ for any of his goods; 
and a man may be diſcharged from the payment of 7zo/l, 


by the King's grant. | 

Alſo tenants in ancient demeſne are diſcharged of 70% 
throughout the kingdom, for things which ariſe out of 
their lands, or bought for manurance thereof, Sc. not 
for merchandizes. Horn's Mir. lib. 1. 2 In. 221. 2 
Rol. 4br. 198. 

Toll doth not of common right belong to a fair; tho? 


it hath been held, that ſome 70 is due of common right, 
as appears from the immunities of ſeveral perſons not o 


pay toll, which proves that, if it was not for thoſe privi- 
leges, they ought to pay toll of common right; therefore 
where the King grants a market, toll is due, although it 
is not expreſſed in the grant what zo// is to be paid; and 
this, from the neceſſity of it, becauſe the property of 
things ſold in a market is not altered without paying 70. 
Palm. 76. 2 Lutw. 1377. 3 Nelſ. Abr. 326. See the 
Jaſt caſe under this head, But it is ſaid, if the King 

rants to a man a fair or market, and grants no roll, the 
patevtee ſhall have no zo//; for toll being a matter of pri- 


vate right for the benefit of the lord, is not incident to a 


fair or market, as a court of piepowder is, which is for 
the benefit of the public and advancement of juſtice, Cc. 
Such a fair, or market, is free from tell; and, after the 
grant made, the King cannot grant a 7% to ſuch free 
fair or market, without ſome proportionable benefit to 
the ſubjea: And if the ll granted with the fair or mar- 
ket be outrageous, the grant of the 70/7 is void, and the 
ſame is a free marker, &c. 2 Inſt. 220.  Cro. Eliz. 559. 

When the King grants a fair, he may likewiſe grant 
that toll ſhall be paid, though it be a charge upon the 
ſubjects, but theo it mult be of a very ſmall tum. Tol! is 
to be reaſonable, for the King cannot grant a burthen- 
ſome tell; and one may have oll by preſcription for ſome 
reaſonable cauſe, but ſuch a preſcription to charge the 
ſabje& with a duty of toll, muſt import a benefit or re- 
compence for it, or ſome reaſon muſt be ſhewn why it is 


claimed. Cro. Eliz. 559. 3 Lev. 424. 2 Med. 143. 


4 Med. 323. The zoll in fairs is generally taken upon 
the ſale of cattle, as horſes, &c. but in the markets for 
grain only; and the lord may ſeize until ſatisfaction is 
made him: It is always to be paid the buyer, unleſs there 
be a cuſtom to the contrary ; and nothing is z9//ab/z before 
the ſale, except it be by cuſtoꝑ time out of mind; which 
cuſtom none can challenge that claim the fair or market 
by grant fince the reign of King Richard 2d; fo that it 
is better to have a market or fair by preſcription, than 
rant. 2 Inft. 220, 221. | 

At this day there 1s not any one certain toll to be taken 
in markets; but if that which is taken be unreaſoable, it 
is puniſhable by the ſtat. 3 Ed. I. c. 31. And what ſhall 
be deemed reaſanable is to be determined by the judges 
of the law, when it comes judicially before them: roll may 


be ſaid to be unreaſonable and outrageous, when a rea- 


wn 


1 0 1 
4 4 1 


| ſonable 76/% is due, and exceſſive toll is taken or has 


no toll is due, and 'zoll is unjuſtly uſurped, tc. 2 755 


222. If exceſſive zo/l be taken in 4 market- town, by the 


lord's conſent, the franchiſe ſhall be ſeized; and if b 
other officers, they ſhall pay double damages, and ſuf, 
impriſonment, e. Stat. Weſftim. 1. 3 Ed. 1. mo 
Owners of markets and fairs are to appoint toll-takers, 
where toll is to be taken, under penalties, by the 2 "% 
Ph. & M. c. 7. And he that hath the 7%, or profit of 
the market where no 7% is, ought to provide a lawful 
meaſure of braſs, and chain it in the public market. "Wing 
or ſhall forfeit 5/, 22 Car. 2. cap. 8. 759g 
| Toll is not incident of common right, to a fair, 2 
Sb range 1171. See Wilſon, par. 1, 109, Ec. and tit 
Market, © | | ES | 
Poꝛt⸗Toll. A preſeription to have port- toll for all 
goods coming into a man's port may be good; and this 
it is ſaid without any conſideration, 2 Lew. 96. 2 Lut 
1519. And it hath been adjudged, that the liberty of 


bringing goods into a port for ſafety, implies a conſidera. 


tion in itſelf, 3 Leu. 37. Preſcription of 701, for goods 
landed in a manor, or to have port. oll for all goods com- 
ing into port, is a good preſcription ; but not to have toll 
of goods brought into a river, Ge. 2 Lev. 96, 97. 7% 
may be appurtenant to a manor, 2 Mod. 144. 2 
Totl-Travers, Is where one claimeth to have 70/ for 
every beaſt driven over his ground; for which à man may 
preſcribe, and diſtrain for it in via Regia. Cro, Eliz. 710, 
They who claim theſe rolls by grant, ought to aver the 
certainty of the ſum mentioned in the grant, &c, Palv. 
76. Toll-travers being to paſs a nearer way, he that has 
it 1s to repair the way, becauſe he receives money for it, 
2 Lil. Abr. 5 8 5. ; 
Thorough-Toll, Is when a town preſcribes to have 20 
for ſuch a number of beaſts, or for every beaſt that goeth 
through their town ; or over a bridge or ferry, maintained 
at their coſt, which is reaſonable, though it be for paſſing 
through the King's highway, where every man may law- 
fully go, as it is for the eaſe of travellers that go that 
way. Terms de Ley 561. 562. Perſons may have this 0% 
by-preſcription or grant; but it muſt be for a reaſonable 
cauſe, which mult be ſhewn, viz. that they are to repair 
and maintain a cauſeway, or a bridge, or ſuch like, Cre. 


Elix. 711. The King granted to a man, to take ſuch 10, 


of perſons that paſſed over certain bridges with their cat- 


| tle, as was taken there and elſewhere in England, &c, 


and it was held void for incertainty. Bridg. 88. 

Turn⸗Toli, A 70// paid for beaſts that are driven to 
market to be ſold, and do return unſold. 6 Rep. 46. There 
is alſo in- toll; and out-tol/, mentioned in ancient charters : 
But if any one take 70 where he ought not, the party 
grieved ſhall have an action on the caſe, or action of treſ- 
paſs, fc. 3 Nelf. Abr. 325, 326, Of rolls and grants, 
cuſtoms and preſcriptions for rollt, good, and not ſo, ſee 
4 Mod. 319. 5 Mod. 361. Lutw. 1380, 1518. And 
ſee Toll. . 

Tollage, Is the ſame with zallage; ſignifying generally 
any manner of cuſtom, or imp6ſigon. This word occurs 
in the ſtatute 17 Car. 1. cap. 17. | 

Toll-Booth, The place where goods are weighed, 

e. | 
Toll-Cozn, Is corn taken for 200 ground at a mill. 
And an indictment lies againſt a miller for taking too 
great toll. 5 Mod. 13. 8 

Toll Hop, A ſmall diſh or meaſure by which 70ll 1s 
taken in a market, (Fc. : 

Toll Traverſe, Is properly when a man pays certain 
toll for paſſing over the ſoil of another man in a way not 
high ſtreet. 22 A 58. by Thorp, and ſee the caſe of 
Smith v. Shepherd, 2 Rol. Abr. 522, Cro. Elix. 710- 
Moor 574. The words toll-through and toll-traverſe are 
uſed promiſcoufly. Arg. And the court ſeemed to agree. 
Mod. 232: in caſe of James v. Johnſon. A man cannot 


* 


_ preſcribe to have thorough- toll of men paſſing through 3 


vill in the high ſtreet becauſe it is againſt the common law 
and common right; for the high ſtreet is common to all, 
2 Rol. Abr. 522. 25 Af. 58. by Thorp, and the caſe of 
Smith v. Shepherd, before cited, dubitatur without alledg- 


| Ing of a ſpecial conſideration as the repairing the . 


And the King cannot have ſuch toll for paſſing 315 
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high fireet, as in the caſe aforeſaid, for the cauſe afore- | 


ſaid, 2 Rol. Abr. 522. 22 Af. 58. by Thorp. | 

A man cannot preſcribe to have thorough- toll of men 
for paſſing through a vill in a place which is not the high 
ſtreet; for it is no more than the law allows to go there. 
2 Rol. Abr. 523. 22 Af. 58. A man may preſcribe to 
have toll-traverſe of men paſſing over his ſoil in a way 


which is not a high ſtreet, and the preſcription ſhall be 


good. 2 Rol. Abr. 522. 
cites 8. C. | T: | 

Tolſeſter, /Tolce/rum) An old exciſe, or duty paid 
by the tenants of ſome'manors to the lord, for liberty to 
brew and fell ale. Cartular. Rading. 221. Chart, 51 
Hen 3. e wp, + N 
Tolſey, (from the Sax. To. i. e. Trillium, and fee 
Sees) Is the place where merchants meet, in a city or 
town of trade. | hes SEATER 725 ary Nay 

Tolt, A writ whereby a cauſe depending in a court 
baron, is removed into the country court. Old Nat. Br. 4. 
And as this writ removes the cauſe to the county court ; 


22 Af. 58. Bro. Toll. pl. 6. 


ſo the writ one removeth a cauſe from thence into the 


court of Common Pleas, &c. 


Tolta, Wrong, rapine, extortion, any thing exaQed | 


or impoſed contrary to right and juſtice.— Nec ali- 
quem deprædetur, nec homicidia, wel incendia, roberias, tol- 
tas, ſeu alia bujuſmodi perpetret enormia, Pat. 48 H. 3. 
in Brady Hiſt. Eng. Append. p. 235. | 


Tombs, Defacing of in churches. See Monument. 


Tomin, A weight of twelve grains uſed by go/d/miths 
H. 47 


and jeqvellers. ; 

Tongue, cutting out oz diſabling, By Sat. 5 
c. 5. to remedy a miſchief that then prevailed, of beat- 
ing, wounding, or robbing a man, and then cutting out 
his tongue, or putting out his eyes, to prevent him from 
being an evidence againſt them, this offence is declared 
to be felony, if done of malice prepenſe. See Black, 
Com. 4 /. 206, 207. ; 

Tonnage, (Tornagium) Is a cuſtom or impoſt paid to 
the King for merchandize carried out, or brought in 


ſhips, or ſuch like veſſels, according to a certain rate 


upon every ton. Cowell. See Cuſſoms, Tunnage. 
Toꝛcare, Is a word mentioned in Fila, 2 lib. e. 75. 
ar. 2. viz, Bowes ftriliare & torcare: Which 1s to comb 
and cleanſe his oxen, „ 
Tozra, (Sax. Tor) A mount or hill; as Glaſtenbury 
orre. Chart. Abbat. Glaſton. MS. p. 114. 80 a va- 
riety of high hills, in Derbyſhire, are called Tor; but ge- 
nerally ſome epithet is prefixed, as Mams-Tor, &c. 
Tozt, (from the Lat. Tartus) Is a French word for in- 
jury or wrong; as 4e ſon tort meſne, in his own Wrong. 
Cro. Rep. fol. 20. White's caſe, Wrong or injury is pro. 
perly called vort, becauſe it is wreſted or crooked, and 
contrary to that which is right and ſtraight. Co. Lit. 
F. 158, See de ſon tort demeſne, and 20 / in. Abr. 305. 
Alſo Black. Com. 3 V. 117. 
Toxtfeaſoz, (Fr. Torrfaiſure) A wrong-doer, a treſ- 
paſſer, Co. Ls 
Toꝛtitium, Is mentioned in Fleta, and other books, 
and fignifies a torch, | 
Torture, The ſlatute law of England doth very ſel- 
dom, and the Common law doth never, inflict any 
puniſhment extending to life or limb, unleſs upon the 
higheſt neceſſity: And the conſlitution is an utter 
ſtranger to any arbitrary power of killing or maiming 
the ſubject without the expreſs warrant of law. 
« Nullus liber homo, ſays the great charter (c. 29.) 
„ aliqua modo defiruatur, niſi per legale Judiciun parium 
% fſuorum aut per legem terræ. Which words, Aliguo 
% modo defiruatur,” according to Sir Edward Coke, 
2 Inf. 48.) include a prohibition not only of killing, 
and aiming, but alſo of torturing (to which our laws are 
frangers) and of every oppreſſion by colour of an illegal 


authority, 
But note—on an indictment for high treaſon, or for the 


lowelt ſpecies of felony, wiz. petit larceny and in all 
miſdemeanors, ſtanding mute is equivalent ro conviction. 
But, upon appeals or indictments for other felonies or 
petit treaſon, the priſoner ſhall not be looked upon as 
convicted, ſo as to receive judgment for the felony ; but 


ö C. 21. 


a cart, plough. or waggon, Parech. Antiq. 


dize: Alſo a private art, and 
King's ſubjects were to have 


Spain, &c. Stat. 3 Jac, 1- cap, 6, But by 1 A. & M, 
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ſhall; ot his obſtinaey, receive the terrible ſentence" of 


Penance, or Paine forte & dure. SRO 1 1148 IS 
The rack, or queſtion; to extort'a confeſſion from'eriz 
minals, is a practice of à different nature; h hein 
only uſed to compel a man to put himſelf upon his trial; 
that being a ſpecies of trial in itſelf: And the trial by 
rack is utterly unknown to the law of England,” See 
Ruſpw. Coll, i. 638. Black. Com. 4 V. 320, 321." Bets 
carvia's Eſſay on Crimes and Puniſhments, r. 16. He. 


| And a work intituled, Ea fur PU/ape & les Iucon- 


0%  weniens de la Torture, dans la Procedure Criminelli, pas 
% Mr. S. D.C.” Publiſhed with * Ob/erwations ſur de? 
*« Matieres ae Juriſprudence Crimintile.” Tranſlated from 
the Latin of Paul RIM. | % e 
No perſon to be ſubject to torture in Scotland. 7 Ann! 
Totics quoties, As often as a thing ſhall happen, &i 
uſed in deeds and conveyances. 1h Car. 2. c. 4 
Totted, A good debt to the King, is by the oreigh 
appeſer or other officer in the Exchequer noted for Keb by 
writing the word tot to it: Aud that which is paid ſhall 
be 1ot12d —— Tot pecuniæ regi debetar. Stat 42 Ed. 3. e. 
9. 1 Ed. 6. cap. Ig. | | 1 
_ Tourn, The ſheriff's court ſo called; See T#rn, and 
Black. Com. 4 V. 270, 404, 4179. IS 
Tournaments, Martial exerciſes frequent in ſormer 


f, 


| ages, wherein the combatants fought with blunt weapons 


and in great companies; the intent of them was to inure 
men to the wars. Vide 7afts. i i 
Tout tempus pꝛiſt a uncoze eſt, i. e. Always was, and 
is at preſent ready; and is a kind of plea by way of excuſe 
for him that is ſued for any debt or duty, Broke 258; 
See Black. Com. 3 V. 303. | | 5 
Towage, (7owagium, Fr. Tavage) Is the rowing of 
drawing a ſhip or barge along the water by another ſhip 
or boat faſtenedito her; or by men or horſes, Ee. on land 1 
It is alſo money which is given by bargemen to the owner 
of ground next a river where they to a barge or other 
veſſel. Plac. Parl. 18 Faw. 1. 1 
Town, (Oppidum, Villa) A walled place or borough : 
The old boroughs were firlt of all townr; and upland 
loan, which are not ruled and governed as boroughs; 
are but towns, though incloſed with walls. Finch. 80. 
There ought to be in every tenen a conſtable, or tithing- 
man; and it cannot be a rob unleſs it hath or had 4 


church, with celebration of ſacraments and burials, e. 


But if a town is decayed fo that it hath no houſes left; 
yet It is a /own in law, 1 IAH. 115. Under the name of 
a town, or village, boroughs, and it is ſaid, cities are con- 
tained; for every borovgh or city is a town. Where 4 
murderer eſcapes untaken in a /own, in the day-time; the 
own ſhall be amerced. 3 Hen. 7. cap. 1. And a thnyys 


vip is anſwerable for felons goods to the King; which may 


be feized by them. 1 R. 2. c. 3. But by 31 Fd. 3. cap. 
3. if it can alledge any thing in diſcharge of itſelf,” and 
by which another doth become chargeable; it ſhall be 
heard, and right adminiſtered. A cuſtom may be 
alledged in a /own, Cc. See Black. Cm. 1 LV. 
114. | | . 
Town⸗Tierk, Ought not to be a Popih recuſant con- 
vict. 3 7ack. 1.c. 5. How to deliver a ſchedule of fines; 
Oc. to the ſheriff, 22 & 23 Car. 2. c. 22. And adu- 
plicate into the court of Exchequer, 15. Diſcharging 
or concealing an indid ment, c. leviable to a forfeiture 
of treble the penalty incurred by the original offence, 
16. je. 3. and by 3 Geo, 1. c. 15. J. 12, may be 
amerced by A of the exchequer ; and which 
amercements are leviable according to-th ice; 
Vide the Statutes. f | AO B a 

Trabariæ, Were little boats, ſo called from their be. 


ing made out of ſingle beams, or pieces of timber cut 


hollow. Florence of Worceſter, pag. 618. | | 
Trabes in churehes, was that we now call bratiches, 

made uſually with braſs, but formerly with iron. G 
Tratitus, A trace by which horſes in their gears draw 


„ 
Trade, In general ſignification, is traffick 5 ih 


way of living: All the 


a free trade with France, 
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tab. 36. ell trade with France was prohibited during the. 


war, and importing gods was ceclared'a common nu- 


ſance, and the com modities were to be feized and burnt ; 
the veſſels with their furniture, c. to be forfeited; and 
landing goods, or aſſiſting therein, incurred a penalty of 


300 l. Though the prohibition of rrade to France was 


taken off and repealed by g Arn. cap. 8. The King 
was enabled to prohibit ail trade with Swelen, on the in- 
tended invaſion of this kingdom, by rhe late King of 
Saveden, 3 Geo. 1. cap. 1. All trade with Spain during 


the late war, was prohibited; and no goods, of the growth 


or manufaQure of Old Spain, to be imported into Great 
Britain or Ireland, &c. from any place, mixt or unmixed 
with commodities of any other nation, on pain of for- 
feiting the goods and treble value; and alſo the ſhip 


or veſſel, with all her furniture, Sc. Stat. 13 Geo. 2, | © as ( ſecration is 
PI ATT INS Nr | an indelible character, and holds good for ever. 3 Sal 


. f 
None of the King's ſubjects may trade to and with a 


nation of /nfidelr without the King's leave, becauſe of the 


danger of relinquiſhing Chriſtianity: And Sir Edward 
C:he ſaid, That he had ſeen a licence from one of our 
Kings, reciting, That he, having a ſpecia! truſt and con- 


fidence that ſuch a one, his ſubject, would not decline 
his faith and religion, licenſed him to trade with Infidels, 
Ce. 3 Nelſ. Abr. 331i. ü 


As to private trades, at Common law, none was pro- 


hibited to exerciſe any particular trade, wherein he had 


avy ſkill or knowledge: and if he uſed it unſkilfully; the 
party grieved might have his remedy agarmnſt him by 
action on the caſe, Wc. By the 5 Lis. c. 4. J 31. 
2 man muſt ſerve ſeven years apprenticeſhip before he 
can ſet up any Trade; though it hath been reſolved that 
the ſtatute doth not prohibit the uſe of a trade for a 
family, but the publick uſe of it in general. An in- 
dictment on g Elix. c. 4. for exerciſing a trade uſed 


at that time in Great Britain, quaſhed, it ſhould 


have been England, there being then no ſuch king- 
dom as Great Britain. 1 Strange 552. 2 Strange 783. 
11 Rep. 53. | | | co 


If a bond or promiſe reſtrains the exerciſe of a trade, 


though it be to a particular place only, if there was no 
conſideration for it; it is void; if there be a conſidera- 
tion, in ſuch a caſe it may be good: But if the reſtraint be 
general throughout England, although there be a conſi- 
deration, it will be void. 2 Lill. Ar. 179. Lord Raym. 
1436, 2 Strange 739. Hence we ſee how the law fa- 
vours trade, &c. Vide Black, Com. 1 V. 427. 4. 154, 
160, 167, 412, 417, 421, 424, 427, 432. 

Trade, Companies of, and their privileges and advan- 
tages, fee Merchant. "31 | 2 

Tradeſinen, ions again. There is in law, always, 
an implied contra with a common taylor, or other work- 
man, that he performs his buſineſs in a workman-like 
manner: in which, if they fail, an action on the caſe lies 
to recover damages for ſuch breach of their general under- 
taking. 11 Rep. 54. 1 Saund. 324. But if [ employ a 
perſon to tranſact any of theſe concerns, whoſe common 
profeſſion and buſineſs it is nor, the law implies no ſuch 
general undertaking ; but, in order to charge him with da- 
mages, a Special agreement is required. Black, Com. 3 
R * 

Traga, A waggon without wheels; mentioned in Mon. 
Ang. Tom. 1. pag. 851. ' bd + 

rain-Dil, ſee Oil. | | 

Trait, Bread of Trait was formerly what we now call 
white-bread. on | | 

Traitors. Perſons guilty cf high treaſon. All trai- 
tors, from the time of conviction, are incapable of making 


teſtanents. Black. Com. 2 V. 499. See Treaſon, 


Tranſcript, ls the copy of any original writing, or 
deed, fc. where it is written over again, or exemplified, 
Stat. 34 & 35 Hen. 8. cap. 14. _ 

Tranſcripto pedes finis levati mittendo in Cancel- 
lariam, A wriv for certifying the bet of a fine levied be- 
fore juitices in eyre, Qc. in the Chancery. Reg, Orig. 
669. | ; 

Tranſcripts Recognitionis falt coram Juſticiariis 
itinerantieus, &e. Is an old writ to certify a recogni- 
zance taken by juſtices in eyre. Reg. Orig. 152, 
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= Trangreffione, A writ or action of rreſda/; FOR 1 
to m ] ² p go ad * wn. 
-'Tranfire, (from Fragſeo) Is uſed for a warrant from the 


1 


cuſtom-houſe, to let paſs. 14 Car. 2. cop. 11. 


Tranſitorp, Is the oppoſite to local: 7 ranſfitory action 
are thoſe that may be laid ãu any county, or place; "Ih 
as perſonal action of treſpaſs, c. See Local, and Black 
Qs Fo 204 en ha vs "1 
Tranllation, (7ra»/atio) In a common; ſenſe of the 
word, fignifies a verſion out of one language into another 
but, in a more confined acceptation, it denotes the fettin, 
from one place to another, and the removal of a bi ſho 
another dioceſe, &e. which is called Tran/ating : And ſuch 
a biſhop writes not azz conſecrationis, but anno tran, 
tionis moffra, Sc. A biſhop tran/lated, is not conſecrat. 
ed de nows: for a conſecration is like an ordipaticn, "A 
72. But the biſhop is to be a- new elected, He. 1 Hall. 
I / 40 
Tranſportation, Is the baniſhing or ſending away a 
criminal into another country. And by ſtatute, if any 


|] one, convicted of felony, ſhall in open court Pray to be 


tranſjoried, it may be done if the court thinks fit. 31 


Car. 2. cap. 2. The 4 Geo. 1, cap. 11. was made for the 


| more effectual trasſportation of offenders convict of felony 
| or Jarceny, within the benefit of clergy, Cc. And all 


charges, in tranſporting felons, are to be borne by the 
place for wh ch the court was held, Cc. Sed qu. as to 
London and Middleſex, as I believe the expence is borne 
by Government? By the 5 Geo. 1. cap. 28. Deer. 
ſtealers may be tranſported to the plantations, c. And 
it any perſons forcibly hinder officers of the cuſtoms, in 
executing their oitice, being armed with weapons, and 
eight in company, they ſhall be tranſported, by 6 Ge, 
1. So three perſons aſſembled near the ſea-coaſts, with 
fire- arme, &c, to run uncuſtomed goods. Stat. 9 Ges. 2. 
c. 35. Directions for trial of offenders who return from 
tranſportation, or do not transport themſelves, 16 
_= 2. c. 15. Reward for convicting ſuch offenders. 
Ibid. 3 5 | N 
Returning from tranſportation, or being ſeen at large 
in Great Britain before 'the expiration .of the term for 


which the offender was ſentenced to be tranſported, is a 


capital offence againſt public juſtice, and is made felony 
without benefit of clergy, by ſtatutes 4 Geo. 1, c. 11. 6 
Geo. 1. c. 23. & 8 Geo. 3. c. rg. SET 
Tranſportation, Of goods and merchandihe, is allowed 
and not ailowed, in many caſes by ſtatute, for the advan- 
tage of trade. See Merchant, &c. 
Tranſubſtantiation, (Trax/abfantiiatio) Is a converting 
into another ſubſtance: To rran/ub/antiate, i. e. Quidpian 
in aliam ſubfiantiam converto. Litt. Dit. A declaration 
again{t the doctrine of tranſubſlantiation uſed in the church 
of Rome, is required by the Stat. 30 Car. 2. cap. 1 
Travellers. Inn-keepers are to receive travellers, and 
find them lodgings, victuals, &c. And on refulal, a 
reaſonable price being tendered, they may be indicted and 
fived ; or action of the caſe lies againſt them. 2 Haul. 
222 - X 
Traverſe, (from the Fr. Traver/er) Is uſed in the [aw 
for the denying of ſome matter of fact, alledged to be 
done in a declaration or pleadings z upon which the other 
ſide comes and affirms that it was done; and this me kes a 
ſingle and good ifſue' for the cauſe to proceed to trial: 


And the formal words of a trawer/e are in our French 
Sans ceo, in Latin Ab/que hoc, and in Engliſh avithout thats 
| that ſuch a thing was done or not, &c, Kitch. 217. 
Met. Symb. par. 2. & plea will be ill, which neither 


tra verſetb, nor confeſſeth the plaintiff's title, Sc. And 
every matter in fact, alledged by the plaintiff, may be 
traverſed by the defendant, but not matter of law, ot 
where it is part matter of law and part matter of fact; 
nor may a record be traverſed which is not to be tried by 
a jury. And if a matter be expreſly pleaded in the ajr- 
mative, which is expreſly anſwered in the 2584 V5, 4 
traverſe is neceſſary, there being a ſufficient iſſue joinen 
alſo where the defendant hath given a particular 2 
in his plea, to all the material matters contained in the 
declaration, he need not take a traverſe; for w__ 
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thing:is anſwered, thete ncede no further denial. Cro. 
Elia. 755. Telu. 173. 193, 195. 2 e A a 

5 trauer /e contain no more than the party ha f pleaded 
before, it will not be good: Noutraverſe ought to be ta- 
ken but where the thing traveiſid 13 iſſuable : And where 
one will make a tra venſe to a declaration, he ought: to 
traverſe that part of it, the doing whereof will make an 
end of the matter, when the point is determined by the 
8 jury: 2 Noll. Rep. 37. 2 Lill. Abr. 587. 3 Nel. Abr. 
A. e nn 242.2969 48 eee ai. 


As one traverſi is engugh to make a perfect iſſue, a 
traver/e cannot be regularly talcen upon a traverſ, if tis 
well taken to the material point, and goes to the ſub- 
ſtance of the action; but where the firſt rrawver/e. is not 
well taken, nor pertinent to the matter, there, to that 


which: was ſufficiently confeſſed and avoided before, the | 


other party may well take 8 ?raverſe after ſuch immaterial 
traverſe taken before: And if ſpecial matter alledged in a 
foreign county in the defendant's plea be falſe, the | worgh 
tiff may maintain his action, and zrawer/e that ſpecial 
matter; and in ſuch à caſe; a traverſi on a trawer/e hath 


been adjudged: good. 1 Saund. 32. Pop. sends s 
Thbeſe rules are to be obſerved in trawer/es : 1. The tra- 


verſe of a thing not immediately alledged, vitiates a good 


bar. 2. Nothing muſt: be tra verſed but what is expreſly 
. alledged. 3. Surpluſage in a-plea doth not inforce à tra- 
verſe. 4. It muſt be always made to the ſubſtantial pare 
of the title. 5. Where an act may indifferently be in- 
tended to be at one day or another, there the day is not 
traver/able. : 6. In action of treſpaſs generally the day 
is not material; though, if a natter be to be done upon 
particular day, there it is material and traverſable. 2 
Roll. Rep. 37. 1 Roll. Rep. 235. Yelv. 122. 2 Lill. 
Ar. 313. If the parties have agreed on the day for a 
thing to be done, the traverſe of the day is material; but 
where they are not agreed on the day, it is otherwiſe ; 
and though tis proved to be done on another day, tis 
ſufficient. Palm. 280. Per Holt, Ch. Juſmt. 
Where a iraver/e goes to the matter of a plea, c. 
all that went before 1s waved by the traverſe; and if 
the zraver/e goes to the time only, it is not waved. 
2 Salk, 642. In action of treſpaſs, a particular place and 
time were laid in the declaration, and in the plea there 
was a tra dberſe as to the place, but not as to time: 
On averment that it was eadem. tranſgreſſis, the plea was 
held good. 3 Lev. 227. 2 Lutw.: 1452. Where a plea 
in juſtification of a thing is not local, a traverſi of the 
place is wrong. 2 Med, 270. Where à juſtification: in 
treſpaſs, relates to a particular place, different. from the 
Venue laid in the declaration, tis proper to add a tra- 
wer/e at the end of the ple. | ie} (46-439 
The ſubſtance and body of a plea muſt be traverſed. 
Hob. 232. But a traver/e that a perſon died ſeiſed of 
land in fee node & forma as the defendant had declared, 
was adjudged good. Hutt. 123. A lord and tenant 
differ in the ſervices, there the tenure and not the /ei/in 
ſhall be traverſed; but if they agree in the /erwices,: the 
ſeiſia and not the tenure is trawer/able; and it is a general 
rule, that the tenant. ſhall never traverſe the ſeiſin of 
the ſervices without admitting the tenure. March 116. 
3 Nelſ. Ar. 361. That which is not material nor 
traver/able, is not admitted when it is alledged, and not 
traverſed. 2 Salk, 361. But the omitting à traverſe 
where it is neceſſary, is matter of ſubſtance. 2 Mad. 60. 
And a fraver/e of a debt is ill when a promi/e is the ground 
of the action; which eught to be fraverſed, and not the 
debt. Leon. 252. ; |; | 
A traver/e ſhould have an inducement to make it re- 
late to the foregoing matter. And 'tis no good plea for 
the plaintiff to reply, that a man is. alive who is alledged 
to be dead, without traverſing that he is not dead. 
all. 357. Qu. It is ſaid that where a traver/e ab/que 
comprizes the whole matter generally, it may conclude 
di. boc pon. /e ſuper patriam; but when it traver/es a 
particular matter, the concluſion ought to be with an 
averment, fe. 1 Salk. 4. | 291 1 
Tyra verſe may be in an a»/wer in Chancery, replication,Fc. 
In an action upon a bail- bond the arreſt is not /rawer/able. 
1 Strange 444. Traverñi of a ſeiſin in fee is ill, where a 


leſs eſtate would be ſufficient, 2 Strange 818. Where | 
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copies of ſeveral commiſſions granted to them by Ed: 
the Firſt, in Spe/man's Gloſſary, verbo Traylbaſten. The 


1 


8 ; 
R E 


the party 7 confeſſes, and àvoids, g ongh t not to ru ο,jẽjuũn : 
Zut it may be paſſed over aud iſſue taken upon the 
traue. 2 Strange 835. See Chancery, and Hlacl. Com, 


N „ agg 20.7 10 71611 int das 9 


9 


3 gta, 


Traberte of an inditiment}:03" preſentment; | Is to 


take iſſue upon, and contrad itt or deny ſome chief ꝓcint of 
it:: As in a preſentment again ſt ia perſon for à highway 


ovetſſowed wich water; for :default of ſcouring! a ditch, 


Se. he may traverſe the matter, that there is no high- 
way, or that the ditch is ſufficently ſcoured ; or, other- 
wife-7rawer/e the cauſe, mig. That he bath not the land, 


or he and they whoſe. eſtate, c. have not uſed to ſcour. 


the ditch Lamb, - Eirenc 52 1. i! Book Eat. See 5 lar. 


Com. 4 N. 349. eil } o - 25 44; ix 5 9 Fs 2 » 
Traverle ok an Office, Je to prove that an inquiſition 


made of lands or goods by the eſcheator, is defective and 
untruly made. No perſon ſhall rrever/e an office, unleſs: 
he can make to himſelf: a good right and title: And 
if one be admitted to; traverſe an office, this ad- 
miſſion of the party to the #faver/e,. doth: ſuppoſe the 
title to be in him, or elſe he had no cauſe of travenſe. 
Vaugh 64. 2 Lill. Abr. 590, 591. The trawerſe of an 
Inquiſition: for: the King is to be corifidered as a debt, and 
the proſecutor may carty dow the record. 2 Strang 
1208. See Black, Cam. 3 J. 26060. 

Traberſum, Signiſies à ferry: It is mentioned in the 
Manaffiron. Tom. 2. pag. 1ooo:?:??ꝶ te 
Trawlermen, A kind of 6ſhermen on the river Thames, 


who uſed ynlawful arts and engines to deſtroy fiſn, of 


which ſome were termed Tinchermen, others Hebbernitn; 


and Trawlermen, &c. And: hence come to trouui or traw! 
for pikes. Staa Surv. Lond. pag. 19. 5 


Traylbaſton, See Juſtices of 7. raylbaflen ; Pa 'te 


common people in thoſe days called them Traybaſton, quod 


Jonat, trabe baculum. Edward the Firſt, io his thirty= 


ſecond year, ſends. out a new writ of inquiſition, called 


Trailbaſlon, againſt intruders on other men's lands, Who, 


to oppreſs the right owner, would make over their lands 
to great men; againſt batterers hired to beat men, break · 
ers of the peace, raviſhers, incendiaries, murderers, fight- 
ers, falſe aſſiſors, and other ſuch malefactors: Which in - 
quiſition was ſo ſtrialy executed, and ſuch fines taken, 
that it brought in great treaſure-to the King. Chron. 


fal. 111. See Plac. parliamentaria, fol. 211, & 280, 


And 4-1nft. 186. And in a parliament 1 Ric, 2. the 
commons of Enxg/and petitioned the King, that no com- 
miſſion of Eyre, or Traylbaſſon, might be iſſued during the 
wars, or for twenty years. to come. Rot. Par. 1 K. 2. 
Cowell. | Aden 1 As geo 
Traptor, Traditor, Proditor ) A ſtate offender, betray- 
er, &c. See Treaſon. e „ M aan 
Trapterous, ( Perfidiaſus) Treacherous or ſull of dil. 
loyalty. Lat. Law Dia, 40 ow od fats 
' Trapterous. poſition, Of taking arms by the King's an- 
thority againſt his perſon, and thoſe that are commiſſioned 
by him, is condemned by the Statute 14 Car. 2. cab. 3. 
T. R. E. Tempore Regis Edwvardi. Theſe initial let. 
ters have this continual note of time in the dome/day re- 
giſler, where the valuation of manors is recounted, what 
it was in the time of Edward the Confefſor and what fince 
the conqueſt, As in Oxenford/cir=——manerium de Bur- 
ceftre, T. R. E. waluit guindecim libras, modo ſerdecim. 
Cowell. © | = 5 
Treaſon, (From the Fr. Trahir, to betray, and Ta- 


biſon, betraying, contracted into treaſon) is the crime of 


treachery and infidelity to our lawful ſovereign ; the Latin 
word for which uſed in law is proditis. eee 
| Treaſon is divided into 


High Nate oditio, 


\ 


Petit Treaſon, Proditia parva. 


Mention is alſo made, in ſome of our ſtatutes, of ac- 
cumulative and conflructius treaſon. High treaſon is de- 
- fined to be an offence committed againit the ſecurity of 
the King and kingdom; and as all treaſons include fe- 
lony, the word proditorie muſt be uſed in the indictment 
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for treaſon to-diſtinguiſh ĩt. 3 1. 4, ih The gtest- 
nefs of this offence of ti and ſeverity of therpuniths' 
meat thereof, is upon two reaſons, becauſe the feſety, 
peace and tranquillity of the kingdom, 3s highly,concein- 
ed id the prefervation of the perſon aud goveratient of 
the King; and therefore the laws have given all poſſibile 
ſecurity thereto, under the ſevereſt penalties: And as the 
ſubjects have protection from the Kiog and bis law; ſo 
they are bound by their allegiance to be true and faithſul 
to him. 1 Hale's Hi. P. C. % 
At Common law there were. different: opinions. concern · 
ing high-treaſon; and before. the ſtatute 25 Kd. ge fl. 5. 
c.. Treaſdn was a very uncertain crime; for the killing of 
the King's brother, or even of his meſſenger, was taken to 
be included in it; ſo when acts tended to:diminnh the 


dignity: of the crown, and Where a man grew popular, | 
this was conſtrued to be incroaching royal. power, and | 


held to: be treaſon; ſo that, by the exceſs! of the times, 
any crime, by apgravatitg'the circumſtances of it; was 
heip htened into treaſen: Wherefore this ſtatute was made 


to determine what ſhould be treaſon; and ſince the mak | 


ing thereof there can be no canſfructi ve treaſon ; i. e No. 
thing can be conſtrued to be rrνν, which is not literally 
ſpecified. in that act; nor may the ſtature be conſtrued 
by equity, becauſe it is 4 dclalatius law, and one decla+ 
ration ought not to be the declaration of another; be- 


ſides it was made to ſecure the ſubject in his life, liberty, 


and eſtate, which, by admitting conſtructions to he made 
of-it,, might deſtroy all. 1 Haul. P. C. 34. 3 Sail. 
356. ee esd 339 e Baits 


The Gatute 25 24 3. cap. 2. (reciting that divers opi- 
nions having been, chat caſes ſhould amount to high trea- 


ſon) enmcts aud declares,) That if a perſon duch com paſs 
or imagine the death of the King, Queen, or their eldeſt 
fob àud heir; oi if he do violgte and deflower the King's 
wife or Companion, er bis eldeſt daughter unmarried,” or 
the wife: of the King's eldeſt ſon; or if he levy war 


againſt the King in his realm, or adhere to bis enemies, | 


give them did and comfort in the realm, or elſewhere, 
and thereof be probably attainted of deed ; and if a 
man conterfeit the King's Great or Priey Seal, or his 
money, of bring falſe money iato the kingdom, like to 
the money of England, to make payment therewith in de- 
ceit of the King and his. people; or if be kill the Chan- 
cellor; Treaſurer, or any of the King's 333 either 


Bench, Juſtices of Aſſiſe, Sr. being in their places, do- 


ing their offices ; theſe caſes are to be adjudged: trau 
And if any other caſe happen before the juſtices, ſup- 
poſed to be treaſen, they mall not proceed to judgment 
till it be declared by the King and parliament whether it 
ought to be judged 7rea/on or not. Fa bes 
This ſtatute may be conſidered as one of the greateſt 


bulwarks of Englißb liberty. 


But to procesd. It was made bigh treaſon to with or 
defire, by words or writing, or to imagine the death of 
the King, Queen, or their heir apparent; or to publiſh, 
that the King was an heretick; ſchiſmaric, inſidel, Wc, 
by 26 H. 8. c. 13. And roendeavour to depoſe the King, 
or affirm by writing, that he is an uſurper, tyratit, Sc. 
was declared treaſon by the 1 Ed. 6. c. 12. But theſe 
are repealed by 1 Mar. fl. 1. c. 1. which enacts, That 
no act, deed or offence, ſhall be deemed or adjudged 
treaſon, but ſuch as are declared and expreſſed to be fo by 


the 25 Ed. 3. ff. 5. c. 2. concerning traaſom. 1 Mar. 


Seff, 1. c. 1. All treaſons were ſettled by the Stat. 25 
Edw. 3. c. 2. And by 1 Mar. ft. 1. c. 1. that act was 
re inforced and confirmed, and made the only ſtandard 
of trraſn; the 1 Mar. takes away the power of the King 
and parliament to adjudge any thing elſe to be rreaſou; 
than what is declared to be ſuch therein: So as no crime 
is at this day high treaſon, petit treaſon, or miſpriſion of 
treaſon, unleſs it be declared by 25 Ed. 3. fl. 5. c. 2. or 
by ſome ſtatute ſince the 1 Mar. cap. 1. All other ſta- 
tutes made between thoſe two acts concerning high trea ſon 
are abrogated ; but ſince 1 Mar. f. 1. c. 1. many offences 
are made bigh treaſon by ſtatute, which were not ſo be- 
fore; as relating to the Pope, Pepiſb Priefis and Pagifts, 
the Prote/fant Sactafſion, We, And to ſay that the King is 
a Papift, or that he intends to introduce Popery ; intogd- 
ing death or bodily harm, or a reſtraint of the King's per- 


ſon or th d,νν · an inveſiong r and ſach in tone 
| dedared: by prldcing, waitingpor ſpeaking, —— 
ö ſhall he adjad ged ttaitoss. 13 Cur * TE an 
elt has red-vrrajor for perſors to ſenad any ams, 
powtlery ma cordage, We, to Frause, during the late 
che pretended  Priner off Walezy or remitting bim , 
is malle dg e. 13 M. 3. 3. Aud if a8 one 
ſhall malieionſly, by writing or printing, declate that the 
King is not lawful King, or that the Pretender hath 257 
title to the erewn, he tail be goilty of . ut, 
Ain. c. 3. Officers or ſoldiers of this. enim beides 
| correſpondence with any rebel, or enemy to the Ring] or 
giving them any advice; information 'by letter; meffage. 
Sc. is declared traſon by the 2 W g An. e. 200 A 
fubject of 'Grear Britain or Irttand ſhall ialiſt himfelf x 
| foldier, with intent to go beyond fea; to ferve any 
0 foreign prince or ſtate, he schall ſuſfer and ſoofei: 
25 i cam. See 12 4 H. 2. c. 11. and 9 G 2 
B . He. GTB 727 : 
' 'Fheſe are the chief of our ſtatutes ancient and mo. 
dern, declaring what offences mall be rrnaſim; and 146. 
Jon committed on of the'realm may be eriad in g. N. a if 
the oſſende had been done in the county of HAdiν 
alſo they may be inquired of and tried in ſueh county as 
the King thinks fit, G. A party, Within one year after 
| outlawory for trtaſon, may furrender himſelf to the Chief 
Juſtice of Bnglaus, and traverſe the indictment; and 
none ſhall be attainted of troaſis hut by the teſtimony. of 
tv witneſſes; We, by Stat. 35 H. 8. 6. 2. 5 8 Bw, 


6. C. „ : 


| Courſe of the Commun {4w,. sud hot otherwiſe,” 1 & 3 
Pb. & M. cap. 10, And perſuns indicted far: ichs, 
are to have à copy of the indictment five days beſbre trial; 
to adviſe with counſeb; und ſhall he admitted to make a 

fall defence by counſel” learned in the law, and by la I 

| witneſſes, Ce. and there muſt be tes. en, 10 th 

Same wurd. acb, or rue ads of the ſam "reaſon produted 

| Fact te. far do make out the Treaſon aguinſt chem. y V. 
3. n Poll tt bo mn 67 TG: 


| I one witneſs in bigh-troaftn be poſirive, and Aether 


is only by hearſay; theſe are not two lawful zeccofers 
within the ſtatutes: But ywo witneſſes are not required 
eithe - upon the indictment or trial of rrva/ds for cmi 
feiling momy, by the proviſo of the ſtatute 1 2 P. & 
M. Offenders guilty of &igh triaſon by being concerned 
in the rebellion in the firſt year of K. Geo, 1. were to be 
tried before fach - commiſſioners of oyer and erminer and 
gaol- delivery, and in fach county as his Majeſty by any 
commiſiign under the Great Seal ſhould appoint, by law- 
ful men of the ſame county, as if the fact had been there 
committed: This extended only to perfons actually in 
arms. 1 Geo. 1, c. 33. All are principals in high 
ireaſon ; and on fttainder of treaſon, the blood of 1 


criminal is corrupred ; be ſhall de drawn, . hang'd "and 


8 3 and forfeit his lands and goods to the King, 
| Treaſon by the Stat. 25 Ed. 3. c. 2. in compaſſſng and 
imapining the death of the King, muſt be manifeſted by ſome 
overt- act; as by providing arms to do it, conſulting © 
levy war againſt him, writing letters to 'exoite others to 
join in it, aſſembling perſons in order to impriſon or de- 
| poſe the King, or to get him into their power, c. theft 
acts are ſufficient to prove that one eompaſſed or ims 


the death of the King, 4nd to make a man guilty of big 


treaſon, 3 [nf}.6, 12. It has been a very great queſtion 
whether words ſpoken enn amount to high treaſon: But 
it was reſolved in the wial of the r4picrdes, thut thongü 
a man cannot be indicted of high rrea/ox for ori only; 
yet if he be indicked for eompaſſing the King's death, 
theſe words may be laid as an overt act, te prove that 


— 


be compaſſed the death of the King; end to ſupport this 


opinion, the Caſe of a perfon was cited who Was in 
gicted of reaſon, Anno ꝙ Car. 1. for that he, being the 
| King's ſubject, at Libor, uſed theſe words: 7 0 d 
n. Kings lune King Charlie) if I may eme 1 bin; 
and afterwarcs be came into Englind for ĩhat purpose! 
and two merehants/ proving that de ſpoke the wards, 7 
that hls traiterous intent and the wicked zung innen 
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bogh. treafon by. the - Comman!'law, and H, the] offered t kill; the Kiog, it war held ds be re © by i 9 
flatute 06+ the 25 EA. ½ copy Y C . the % £4.95 8, , d . by ſutee of the words ton 5 * 6 
tau vs, of vn uns Agar 0 Ray e ene laxdgine/ he that 0 vor center nir, and totally deprived - 14 
ee wards, Which ewa direct purpoſe againit || of Alf eompuſßbge and imighhMofiy%egnuce commit high = „ 
the- Mines lifes will amdupt; t au oert a of vom. Weaſory but it oft” be zu. Herr adng/e, *and %, , ee 
f r meltihy!” 3/Ihit. 62-elrin0n gs On 19 09900 „ 
er imagining the death of 0 Kieg iv the ger wich k dhe dawan 64 4 Qavety Regent conſpire” bf dem; f 40 
me the maſt natural way of — the imaginarton of or a» Queen Conſort mat confpire the "King's" dest e 
FR | And" any || vicher/ CP Hel 88s" hare FHHG/or: " Mod chough the code Ret 
external act which may be © manifeſtation of ſuch ima. paſſing i deal 2 the We "Confo#t be treuſbn, by the 10 bill 
gination, is an overe ad but /akhoogh words may be 5 4. 3. t 5. c. 2. this mutt be intended during th ö W 
an ovest act of zreaſan, they mult! be % certais a 5 2 and it doth not extend tp 3 Queen Dowager. | „ 
iti ves "8. plainly. to dense the” intamion of the ſpeaken, 3 Inf. e And the dds 24 Bis F the Kine, "wo 75 . ( 
and be laid with an averment that they were fpoken is livings is intended by the fad act, th ugh he * ge: | {6 10 
dr Rate, Ge. 1 Hawk. P. C. 40. 2 Salk. 637. 3 | the firſt fon; but if the heir Yppareng' to the Crohn be 4 N 
Med., . Vi Ui renn ee © gu collateral heir, he is not * the ſtatute : nor is a „ 
The maxim, that no words can amount to frasſes at conſpiracy ag arnſt ſuch collateral heir, teaſe by this act. : „ 
„ mie d, i. nel gonerally true; and” norwithfianding' the | 7½%/3“;& bn a Tang, If OR 
objeQion-made againſt words being high #reafor, from | Also witlating be "Queen Confort is high treaſon, ang 5 0 
the fat. 1 M. c. 1. wherein it is (aid, that many honour | her yielding and conſenting to it is treaſon ; but This dork BY e 
able perſons; abd others of good reputation, had the of not affect a' dowager Queen: 80 likewiſe violating the | __- wu 
late ſor words! only fuffered ſhameful" death, that the Vi of the Prince" is egen only daring che PRES | i 
ſeverity of fuch like dangerous and 'painful laws ſhould | FAA: And the la daughter of tht King is ſich"; | 0 ht 
be aboliſhed: , It was enacted, That no offente made | daughter as is eldeſt not married at the time of the vios | M2) 
tren by words,” writing, cyphering, Wer.” ſhould be lation, which will be'rrea/on, although there was an elder = | || 
adjudged rasen. It appears from-the next part of the daughter than ber, Who died without ifſue : for now the | ih 11 7 
preamble af the ſaid: ſtatate, ws dnt — rt ary to | elder" alive has'a'righe'to the jnheritance of the Crown, ji T2 
She lacures in the time of King fis. 9. Which made bare | upon failure of iſſue male: And violating the. geen | i 
words high traaſ. And in the firſt editiom of Halen perſon; Sc. was high treaſon at Common law, by rea | 176 00 % 
Bas of the Crus it is twice ſaid; that it hath been ad- | it deſtroyed the certaitity of the King's iſſue, and con- WI 
judged tbar-words are a d; though in the latter | ſequently r ſed-contetition about ine ſucceſſſon. H. P. FIR 
_ edition it is faid, that compaſſing / bare word is not an | O. 166. OR OTE 10 
avert a&, el 1 aui. 14. e | A Nen Dowager after the death of her huſband; is. 0 0 
Ber fince' the revolution it has been che conſtant | net a Queen within the ſtatute ; for though ſhe Bears The 00 
practice, where a perſon, by treaſtnable difevirſer, has | title; and bath many prerogstives anſwering he dignity 00 
F a 4 deſig to murder or depoſe the King, to | of her perſon, yet ſhe is not the King's Ly os com- 04 
convid him upon ſuch evidence: And chief Juſtice Halt] panion: And a Queen divorced from the King's vin+- 914 
; was of opinion, That expreſs words were nöt neceſſaty cue marrimonii, is no Queen within this act, altho L FRA: 
; tu convict a man of * tenen; but if, from the tenor | the King be living; which was the caſe of Queen K 4. 0 
E of his diſcourſe, the jury were ſatisfied he was engaged | /Sarine, "who, after twenty year marriage With Kin 4 
4 in a deſigu againſt the King's life; this was ſufficient to | Hen. 8. was divorced canſa affinitatis, 1 Hale His. VE: 
I  canvittthe priſoner. - Srate Trials, vol. 4. p. 27. N C. 11. . 
4 Words of penſnaſios to kill the King, are overt ad of | At Common law compaſiing the death of any of the 100 
5 compaſiing bis deathz aud it hath been adjadged, chat | King's children, and deplaring it by overt act, was taken 0 
1 he Who intended by force to preſcribe laws to the King, | uo be zrraſon; though by this ſtatute it is feſtrained to the 11 
5 and to reſtrain him of his power, doth intend to deprive | eldeſt ſon and heir. 16% JJV 4 
3 him of his cron and life ; that if a man be ignorant of | By the Common law, leoying war againſt the King was. i ö 
; | the intention of thoſe who take up arms againſt the King, | trees: But as, in caſes of high tregſon, there muſt be 1 
E if he joln in any action with them, he is guilty of rea- an overt a#; a conſpiracy or com affiog to levy war is {Hil 
4 fon; and that the lawcooſtrueth every rebellion to be a | no overt at, unleſs a war is actually levied; map ifa ill 
q plot againſt the King's life, and a depoſing him, becauſe | war is actually levied, then the conſpirators are all trai- Wil 
5 rebel would not ſuffer that King to reign and live, who | tors, although they are not in arms: And a conſpirac 104 
I | will puniſh him for rebellion. Moor 620. 2 Salk. 63. | to levy war will be evidence of an over? af to maintaih 1 
1 2 S A o et ; an indietment for compaſſing the King's death; but if uy! 
. It is ſaid that words ſpoken to draw away the affection | the indictment be for levying war only, proof mult be WAN 
. of the people from the King, and to ſtir them up againſt made that a war was levied, to bring the offender under Il 
7 him, tend to his death and deſtruRion, and are 7reg/on: | this clauſe of the 25 Ed. 3, f. 5. c. 2. 3 Inf. 8, 9. — 
. Rut the #n2g/natHion in high treaſon, without ac or word, H. P. C. 14. If two or mS 7 25 to levy war, 484 1 
is not puniſhable, Dyer 128. 1 Rep. Jenk, Cent. 88, | one of them alone raiſes forces; this ſhall be adjudged Wl 
| If watds' are ſer down in writing, and kept privately in | rrea/on in all. Dyer 98. NJ . 4 
one's cloſer, they ate not an over? act of treaſon, except Perſons raiſing ſorces for any public end or purpoſe, 1 
the words ate publiſhed; Ke. 20. But it hath been | and putting themſelves in a poſture of war, by chaſing 1 
held, that £rea/onable matter put into writing, /cribere eff | leaders, and oppoſing conſtables or yours Sc. is high 14 
agere; and though it was not publiſhed, but ſent'in a | treaſen . Formerly there was a great riot in London by the tl 
box to the King, it ſhewed the intent of the party to be | apprentices there, ſome whereof being impriſoned, the THE 
bigh#rraſon. 2 Rol. Rep. 88. reſt conſpired to kill the Lord Mayor, and releaſe their 1 
Under the head of compaſſng and imagining the King's | comrades ; and, in order fo it, to provide themſelves with 10 
deatingWa/antiax of reaſon, proved by circumſtances, is bigh | armour, by breaking open two houſes near the Tower; wht 
treaſon c The law takes notice of intentions to commit | they marched with a cloke on a pole, inſlead of an en- Wl 
reaſon, and mens actions are governed by their inten- | fign, towards the Lord Mayor's houſe; and in the way 140 
tions, c. 1 HN. 140. 5 Mod. 206. For a man to meeting with oppoſition from the ſheriffs, refilled them; WH 
fay that he will be King after the King's death, hath been this was held levying of war, and tregſon. Trin. 37 Eliz. With 
adjudged weaſon: And fo to propheſy when the King | Sid. 358. Re j: 0 
well die ; ſor this may imply #-knowledge of a conſpi- | Thoſe who wake an injurre2jon in order to redreſs @ pubs 1 
8207." ' Ret; Rep. 26. —— aki ts lic grievance, whether ic be a real or pretended que, are 10 
There matt be a compaſiing, intent or imagination, to | faid to ber war againf ihe King, although they bave #w 110 
kill the King, e make the offence treaſon; the killing dire? defign again bis perſon ; us they are for doing that 00 
kim por infbrtunium, as Sir Wa. Tyrrel killed King Mil. 2. | by private authority, which he by public juftice ought to 0 
by the glance of an arrow in New Foref, iz not treaſon 7 | do, which manifeſtly tends to a rebellion ; For example; Will 
| | where 10 
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"WM blic.an eneral, that is Me arty | the iſpecjah.mannet of adherence mut bel ſur forth: 1 And 
= 1 4.3 „9, . 14. Kl 95 1 po rl 46-13 ſajd; that . . g ©.:rebeÞifled into mother 
F. C. IN a. as 3500 y bes „ alm, id dot theiſtatute ; fer rebel i 1204 
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King's: law, and the offenders took upon them the * enemy, and come into Eaglabu with 
| E We Read. Statutes Vol. 5. p. 1 59. Not | be | aken priſoner, he ſhall not e 7.2 if be 
ply ſuch, 88 ran * and take u arms againſt, the I enemy, byt ies a trnitor to the King; On the 
ing ; but alfo thoſe other band; an enemy coming in open hoſtility ine Fu 
Fan bs lawful authority, .; or. engt ta 2 bis govern: | and, and taken, hall be either executed. enter, 
| ment, do 1155 War. Fg Sing. rer gn r ſor he cannot be ind ĩcted of treaſis, "be. 
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18 wit! 555 t E. they DEN ages — only 2 or if be ee A. mall be of 
difference deepen bim and ſome conrtiers: So if _ againſt him as taken pro that he, is guilty; * 
man ſhall attempt ſlrengthen F ſo far, that the | 104. On a jadg 8 treaſon, error. was 
. mY A, DI, , Fer 7 Her, Cafe. . Moor for that the, indictment did. not conclude: contra | 
75 2 I | tam, e. Nom though all the particular 2a . 
: your ir. adbere tt he P 5 enemies, give them | treaſon were fully expreſſed; ſo that it lat it 
N —— or for, any perſon to be ia council evith | muſt be contre. ligeantie Jug tebitum,: yet the judgment | 
| 22 a 2 <wars, are high treaſon: And | was reverſed. 3 Leu. 396. Upon a writ! of error to 
e 1 or rrender of the King's caſtles or forts, | reverſe an attainder in » treaſon,” becauſe the party con- 
by the captains thereof, to the King's enemy, within the | victed was not aſked what he bad to ſay ; why judgment 
m or without, for reward, Sc. is an adhering to the ſhould. not be given againſt him, the attainder was re- 
ing's enemies, and treaſon by 25 Ed. 3. fl. 5. 2. A | veiſed; for be * have a pardon, or ſome matter to 
leuten ant of Ireland let ſeveral rebels out of Dablis Castle, move in arrelt of jy nt. 2 Salk. 630. 3 Mod. 205. 
d diſcharged ſome Iriþþ hoſtages. which had been given ' And the omiſſion any neceſſary part of the judgmenr 
or ſecuring the peace; and, for this he was attainted of 4 for tree/on, i is error ſufficient to reverſe an attainder, as 
b; * treaſen \ in adhering to the King's enemies. 33 H. 8. | it is more ſevere and formidable in treaſes than for ay 
—.— to the King's enemies out of the realm is rea- other crime. 2 Salt. 632 
55 and one who was beyond fea, having ſolicited a As to the counterfeiting the King 5 fond; this Was frea- 
foreign Prince to invade the kingdom, was held guilty of | /ox by the Common law; and the ſtatute 25 Ed. 3: f.5 
high treaſin, and triable by the ſtatute 35 Hen. 8 cap. 2. 6. 2. mentions only the great ſeal and privy ſeal; for the 
But adherence out of the realm mutt de pledges in counterfeiting of the fign manual or 3 gone 6gnet, is not 
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EET ſome places in Enz/and. 3 Inſt. 10. H. P. C. 14. trea/a within that act, but by 1 2 P. M. . 6. 
4354 yer 298, 310. If there be war between the, Kiog | | Thoſe who aid and conſent to the counterſeiting of 'the 
2B of England and France, thoſe Engl. men that live in | King? + ſeal are equally guilty with the actors: But an 
1 France before the war, and continue there after, are not | intent, or compaſſing to counterfeit. the great ſeal, if it 
bY. meerly upon that account adherents to the Kiog's ene- [ be not actually done, is not treaſon'; there muſt be an 
| mies, to be! guilcy of treaſon, unleſs they actually aſſiſt actual ee ieg. an it is to be like the King's 
* in ſuch, 1 or at leaſt refuſe to return into England | reat ſeal. 3 Inf. 15. S. P. C. 3. H. P. C. 18. And 
3088 ypon a privy ſeal, ot on proclamation and notice thereof; Is. branch of the ſtatute does not extend to the affixing 
| 4.4 d this refaſ⸗ is but evidence of an adherence, and 55 great ſeal to a patent, without a warrant for fo do- 
bY not ſo in idſelf, 1 "Hales Hiſt. P. C. 165. It bas been | ing; 5 nor to the raſiag any thing out of a patent, and add- 
28 x udg ved, i hat adberiog to the King's enemies is an ad. | ing new matter therein; or to the taking off tg war 
x — a him; and that the Eg ſubjeds j joining impreſſed by the great ſeal from one patent, end firiog 
AF GED bel ſubjecs o the King's allies, and fighting | it to another; yet this, though, it be not a counterfeit- 
-Þ „ under the command of an alien enemy | ing, bas been adjudged a; miſpriſion of the higheſt de- 
MY nee is Ireaſon, i in adhering to the King's enemies; | gree:, And 2, perſon guilty of an act of-chis nature, with 
4 2nd crbifing i in a ſhip with intent to deſtroy the King's relation to a commiſſion ſor levying money, (ec. __ 
7M 1 without. doing any act of hoſtility, is an overt judgment to be drawn. aud hang d. 2 H. 4. 3 loft. 16, 
1: 2 com foxtingg and aiding ; for | where Kel. 80. Till a new great ſeal is pal, the 
* 1 20 E Enan its himſelf nn and marches, this is treaſin one of à late King, being uſed and employed 2 
1.8 Fe WE. to e or e Wert + "Liſe ſuch, is the King's ſeal within the ſtatute; potwith+ 
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and other ſabſtantials: And when ab old great ſeal is 
broken, the counterfeiting of that ſeal, and applying it 
to an inſtrument of that date wherein it ſtood, or to any 
patent, &c, without date, is zreaſen, 1 Hale's Hift. P. C. 
177. The adding a crown in a counterfeit privy ſignet, 
which was not in the true; and omitting ſome words of 
the inſcription, and inſerting others, done purpoſely 10 
make a little difference, alters not the caſe, but tis high 
treaſon ; being publiſhed on a feigned patent to be true, 
fc. Ibid. 184. : | 

At Common law. forging of the King's money was treaſon, 
as counterfeiting it is by the 25 Ed. 3. fl. 5.c. 2. Forging 
or counterfeiting, foreign money made current here by 
proclamation, is likewiſe high zrea/on, by 1 Mar. c. 6. 
And if not current here, it is miſpriſion of zrea/on. Coun- 
terfeiting the King's coin, or impairing or lightening it 
by clipping, Cc. is treaſen: but it ſhall work no cor- 
ruption of blood. 18 EI. cap. 1. And as thole who 
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awarded in the court of chivalry, on ſueh an appeal of 
treaſon ; (By Donald Lord Rea againſt David Rags. 
Rauſb vo. Vol. 2. part 2. pag. 112.) But the firſt was wire 
tually aboliſned by the ſtatutes 53 Ed. 3. c. 9. & 25 Ed. 
3. c. 24. (1 Hat. P. C. 349.) and the ſecund (i. e. ap- 
eals in parliament)--exprefly by fat. 1 Hen. 4. c. 14. 
50 that the only appeals now in force ſor things done 
within the realm, are appeals of Felony and Mayhem Black. 
Petit Treaſon, Is where one, out of malice, takes 
away the lite of a ſubject, to whom he owes ſpecial obe- 
dience: And it is called petit treaſon in reſpect to high 
treaſon, which is againſt the King. 3 »/. 20. It may 
be committed where a /ervant kills his maſter, a; wife 
her buſband, or a ſicalar or religious perjon killeth bis 
'pre/ate or ſuperior. 25 Ed. 3. c. 2. Aud aiders;\a- 
bettors, and procurers, are within the act; but if the 
killing is upon a ſudden failing out, or /e defendendo, Nc. 
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coin money without the King's authority are guilty of | it is not petit treaſon; for perſons accuſed of petit tregſ * | j 


1 


— 2 —— — 


feit money, and another vent the ſame for his own be- Petit treaſon is committed againſt the head, thought bot 


treaſon; ſo are thoſe that have authority to do it, if they | ſhall be adjudged Not guilty, or principal and atceſ- 9 ; i 
make it of greater alloy, or leſs weight than they ought. | ſary, according to the rules of law in other caſes. H. * 4 190 
3 nfl. 17. 2 loft. 577. H, P. C. 20. If A. counter- | P. C. 24. 8 W vl LA 
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nefit, he is hot guilty of treaſon; for it is only a cheat 
and miſdemeanor in him, puniſhable by fine and impri- 
ſonment: But if one counterfeits the King's money, 
though he never vents it, this is a counterfeiting and 
treaſon within the ſtatute, And if any man doth coun- 
terfeit the lawful coin of this kingdom in a great mea- 
ſure, but with ſome variation in the impreſſion, Cc. yet 
it is counterfeiting of the King's money ; and ſhall not 
evade the ſtature, 1 Hale Hiſt. P. C. 214, 215, Trea- 
Jon in Bon ſtamps, dyes, &e. for coining and colour- 
ing metal, Wc, ſee8& g V. 3. c. 26. and Coin. 

Bringing fal/: money into this kingdom, counterfeited like 
the money of England, knowing it to be falſe, is treaſon 
by the 25 Ed. 3. fl. 5. c. 2. In this caſe it muſt be 
counterfeited, according to the likeneſs of Englifh 
money, and is to be knowingly brought over from iome 
foreign nation, not from any place ſubject to the 
Crown of England; and muit be uttered in payment, 
3 Inf. 18. a . 


The killing of the King's chancellor, treaſurer, juſlices of 


either bench, fc. declared to be treaſon, relates to n9 
other officeis of ſtate beſides thoſe expreſly named; and 
to them only when they are in actual execution of their 
offices, repreſenting the perſon of the King, and it doth not 
extend to any attempt to kill, or wounding them, oc. 
3 {nfl. 18, 38. H. P. C. 17. The places for the jul- 
tices to de their offices, are the courts themſelves, 
where they uſually, or by adjournment, lit for diſpatch 
of the bulineſs of their courts, 1 Hale's Hift. P. C. 
232. 3 | N 

By the fat. 17 Geo. 2. c. 39. it is made high treaſon 
to hold correſpondence with the Pretender's ſons: And 
if they land or attempt to land in his majeſty's domini- 
ons, they are to be deemed attainted of high trea/on. 
By the fat. 20 Geo, 2, c. 30, any perſon impeached by 
the Commons of high treaſon, whereby any corruption 
of blood, may make his defence by council, not exceed- 
ing two, to be aſſigned him on application at any time 
after articles exhibited. Aſſiſting tranſported rebels to 
return, Or correſponding with them, if they go iuto 
France or Spain, is felony without clergy, by 20 Geo. 2. 


c. 46. 2, 3. | 


* 


againſt the ſupreme head; and if a ſervant kills his 
miftre/s, or the wife of his maſter, ſhe is meſler within 
the letter of the ſtatute, and it is petit - treaſon : But. this 
ſtatute is ſo ſtrictly conſtrued, that no 'c#ſe which can- 
not be brought within the meaning of the words of it, 
ſhall be puniſhed by it; and 7 ok if a ſon kills his 
father, he ſhall not be tried for petit treaſon, except he 
ſerved his father for wages, Oc. in which caſe he ſhall be 
indicted by the name of a ſervant; and yet the offence 
is more heinous by far in a child than a ſeryapt. 3 
Inſt. 20. H. P. C. 23. 11'Rep. 34. A ſervant procured 
another to kill bis maſter, who killed him in the ſer- 
vant's preſence; this was petit treaſon, in the ſervant, 
and murder in the other; if the ſervant had hgen abſent, 
the crime would not have been petit rrea/on,.. but murder, 
to which he would have been acceſſary. 3 I,. 20. Moorg1. 
v. infra. Where a ſervant intended to kill his maſter, and 
laid in wait for that purpoſe while he was his ſervant, but 
did not do it till he had been a year out of his ſervice; 
it was adjudged petit tregſon. II. P. C. 23 A maid 
ſervant and a ſtranger conſpired to rob the miſtreſs,; and 
in the night che (er vant opened the door and; let: in the 
ſtranger into the houſe, WhO killed her, miſtreſs, ſhe 
lighting him to her bed, but neither ſaying nor doin 
any thing, only holding the candle; and this was heli 
murder in the ranger, and petit treaſon in the ſervant; 


Dyer 128, % 435 
If a wiſe and a ſtranger kill the huſband, it is perie 


treaſon in the wife, and murder in the dranger : And ſo 
it is of an eccleſiallick perſon, killing his pręlate, c. 


Dali. 337. It a wife and her ſervant conſpire, to: kill the 


huſband, and appoint time and place ſor it, but the ſer- 
vant alone in the abſence of the wile killeth him it hall 
be petit treaſon in both ; And if the wife procure a ſer- 
vant to kill the huſband, both are guilty of petit tregſan 3 
alſo if a ſtranger procures a wife or ſervant to kill the 
huſband or maſter, he may be indicted as acceſſary to 
petit treaſon, Dyer 128, 332. Crompt. 11. 

Where the wife, and another Who was not, her ſervant, 
conſpired the death of the he ſband, che ind id ment was that 
the wile proditorie, and the oiher perſon filonice gave; him 
poiſon, Ic. whereof he died and the wife bein g acquitted 
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Commitment for treaſon may be general, without ex- | on the indictment, ſhe brought an action againſt her ſonb in- 
pre ſſing the particular ſpecies, 1 Str. 3. law for a malicious proſecution, and tecovered damsges ; 

One apprehended by an officer may ſurrender within | but after wards he brought;an appeabof murder sgainſt her, 
the year in order to reverſe an outlawry, 2 Stra. 824. | upon which ſhe was con vidted in B. R. and carried down. Nee 
See Miſprifion. See farther as to High Treaſon, Black. | into the county where the fa& was done, and there execut- n 
Com. 4. 75, 421. with reſpe& «to trials in bigh | ed. Cro. Car. 331, 382, Mod. Ca. 217. 3 Megſ. Abr. 372. W 1 
rreaſon, Id. 345, 433. As to Miſprifion of Treaſon, | On divorce from the huſband for adultery, a woman isa whit 
Ad. 120, | | wife within the ſtatute to be guilty. of getit trea/on 2gainft. It | 


her huſhand ; for they may cohabit again; But where a 


 High-Treaſon, Appeal of: It was antiently permitted, 
man mariies a ſecond wiſe, the former being alive, ſhe-is 


that any ſubje& might appeal another ſubject of high 


rreaſon, either in the courts of Common law (Britt. c. not withio this law. 1 Hale, Hit. P. C. 381. 0 
232.) or in parliament, or (for treaſons committed beyond I a clergyman be ordained by the biſhop. of 4. 4 11 
the ſeas) in the court of the bigh conſtable and marſhal. be kills that biſhop, it is petit treaſan, for he bath profeſ-: kl ALON 
The cognizance of appeals in the latter ſtill continues | ſed canonical obedience to him: And where. a-parſon beth, 1040 10 
in force; and ſo late as 1631 there was a trial by battle benefices in two dioceſes, if he kill the biſhop of either nee 
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it is" petit treaſon; but in caſe he kill a biſhop out of the 


dioceſe where he is beneficed, it is only murder. 1 


Hal- Hit. P. C. 381. A parſon kills the metropolitan 


of hin province, this will be petit rrea/on, though he be 


not his immediate ſuperior. /bid. In petit treaſon, it is 
ſaid that there muſt be two witneſſes to the indictment; 


nnd need not be to the trial of it, for it is not within the 


ſtatute 7 V 3. c. 3. 2 Hawk. P. C. 258. All petit trra- 
an implies murder, and it is the higheſt degree thereof: 
Aud an attempt by a wife to kill her husband; piracy 
by a ſubject, &e, were petit reaſon by the Common law. 
1 Hawh. 87, 88. e War en ee 
This kind of zrea/on gives forfeiture of lands by 
eſcheat to the lord of the fee, Fc. and a man is drawn 
and hanged for it; and a' woman burned.” 1 Jff. 37. 
On the ſubje& of trenſon, ſee farther, 5 New. Abr. tit. 


| Treafon. See farther too as to petit treaſon, Black. Com. 


4 V. 75, 203. Wie Oy 1 555 

. Treaſure, (7he/auras) Signifies riches and wealth; 
and as the King's treaſure is the honour and ſafety of the 
King, for this reaſon mines of gold and ſilver belong to 
the King. I 
Er „ (Theſaurarius) Is an officer to whom the 
treaſure of another is committed to be kept, and truly diſ- 
poſed of: The chief of theſe with us is the Lord Treaſurer 
of England, who is a lord by his office, and one of the 
greateſt men of the kingdom. This great officer holds his 

lace durante bene-placito, and is inflituted by the delivery 
of a white ſtaff to him by the King; and in former times 
he received his office by delivery of che golden keys of the 


treaſury : He is alſo treaſurer of the Exchequer, by letters 


patent. And by 31 Edw. 3. Stat. 1. c. 12. In writs of 
error the lord chancellor and lord zreaſarer ſhall cauſe 
the record and proceſs of the Exchequer to be brought be- 
fore them, who are judges; but the writ is to be directed 


to the treaſurer and barons, who have the keeping of the 


records. Under the charge and government of the lord 
treaſurer, is all the King's wealth contained in the Fæ- 
chequer ; he has the check of all the officers employed in 


collecting the cuſtoms and royal revenues; all the offices 


of the cuſtoms in all ports of England are in his gift and 
diſpoſition ; eſcheators in every county are nominated by 
him; and he makes leaſes of all the lands belonging to 
the crown, &c. | 2 y | 
But the high and important poſt of lord treaſurer 


has of late years, like ſome other great offices, been 


eſteemed too great a taſk for one perſon, and been ge- 
nerally executed by commiſſioners. See more belong- 
ing to this office, Stat. 20. Edu. 3. c. 6. 31 H. 6. 
c. 5. 4 Zd. 4. c. 1. 17 Edw. 4. c. 5. 21 fl. 8. . 20. 
and 1 EAw¾. 6. c. 13. 4 IA. 104, See farther Black, 
Cem. 3 J. 44. 56. If any one kill the zreafurer, being 
in his place, doing his office, it is high-treaſon per Stat. 
25 Ed. 3. c. 2. 

Beſides the lord treaſurer, there is a treaſurer of the 
King's houſbold, who is of the privy council, and with the 
comptroller, c. has great power. Stat. Feftm. 2. c. 1. 
A treaſurer of the navy or war. 35 Eliz. c. 4. Treaſurer 
of the King's chamber. 33 H. 8. c. 39. A treaſurer of 
the wardrobe. 25 Ed. 3. c. 21. And there are treaſurers 
of corporations, &, 


. Treaſurer in Cathedral Churches, An officer whoſe 


charge was to take care of the veſtments, plate, jewels, | 


relicks, and other treaſure belonging to the ſaid churches ; 


and, at the time of the reformation, the office was extin- 


guiſhed as needleſs in moſt carbedral churches; but it is ſtill 
remaining in thoſe of Saliſßury, London, &c. | 
Treaſurer of the County, Is he that keeps the county 
ock : There are two of them in each county, choſen by 
the major part of the juſtices of the peace, &c. at Faſter 
ſeſſions; they mult have 10 J. a year in land, or 150/. in 
perſonal eſtate, and ſhall not continue in their office above 
a year; and they are to account yearly at Zafer ſeſſions ; 
or within ten days aſter to their ſaccefſors, under penal- 
ties ; The county ſtock, of which this officer hath the 
keeping, is raiſed by rating every pariſh yearly; and is diſ- 
poſed tocharitable uſes, for the relief of maimed ſoldiers and 
mariners, priſoners in'the-county goals, paying the ſalaries 
of governors of houſes of correftion, and relieving poor 


alms-houſes, c. And the duty of thoſe rreaſurers, with the | 


4 
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manner of raifiog the ſtock, c. is particular! eee 
in the ſtatutes of 43 El. e. 2 7 Face I. c. 4. 1 457 D Ayr 


3. c. 18. 5 Firm. c. 32. 6 Geo, 1. c. 23. 


Treaſure-Trove (The/aurus inventus) Is where any 


money is found hid in the earth, but not lying upon the 


ground, and no man knows to whom it belongs 3 then th 

property thereof belongs to the King, or the lord of 0 
manor by ſpecial grant or preſcription : But if the — 852 
may any ways be known, it doth not belong to the Ki; 
or lord of the liberty, but ſuch owner: By the 05 
law, treaſurt-trowt is given to the finder ; but the lau, of 
England gives it to the mag ty his prerogative, or ſome 


other claimiyg under him, Wc Bra. ib. 3. 3 of. 132 


Kitch; $0. Nothing is ſaid to be treaſure-trove, but gold 


and filver ; and it is every ſubjeQ's part, as ſoon as he ha; 
found any freaſurs in the earth, to make it known to the 
coroners of the county, c. and concealing treaſure found 
is puniſhed by fine and impriſonment. Briton. cap. 17 
S. P. C. 25. Coroners ovght to enquire of treaſur e. rom. 
being certified thereof by the King's bailifls or others, and 
of who were the finders, &c, 4 Faw. 1, ys 7 Aud 
ſeizures of treaſure-trove may be enquired of in the 
ſhefiff's turn. 2 Haw, P. C. 67. See Black. Com. 1 7 
TH 296. 4. 121. i . 
reafurp, Signifies ſometimes the place where the 
King's treaſure is depofited ; and at other times the office 
of treaſurer. Convell,” | | 
Treaties, Leagues and Alliances, It is the Kirg's 
prerogative to make treaties, leagues, ang alliances with 
foreign ſtates and princes. For it is by the law of na- 
tions effential to the goodneſs of a league, that it be 
made by the ſovereign power; - and then it is binding 
upon the whole community; And in England the ſove- 
reign power, guoad hoc, is veſted in the perſon, of the 
King. Whatever contracts therefore he engages in, no 
other power in the kingdom can legally delay, reſiſt, 
or annul. And yet, leſt this plenitude of authorlty 
ſhould be abuſed to the detriment of the public, the con- 


flitution hath here interpoſed a check, by the means of 


parliamentary impeachment, for the puniſhment of ſuch 
miniſters as from criminal motives adviſe or -concluds 
any treaty, which ſhall afterwards be judged to deropate 
from the honour and intereſt of the nation. Black, Con, 
( 5 
Trebuchet, Trebucket, Tribuch, (Terbichetum,) A 
tumbrel or cucking ſtool. Alſo a great engine to caſt 
ſtones, to batter walls. 3 aft. 219. See Caftigatory, 
Matt. Paris, 1246. and Black, Com. 4 V. 169. | 
Trees, The proprietors of trees cut down or taken 
away how recompenced and the offenders peniſhed, 43 
ZI. c. 7. 15 Car. 2. c. 2. f. 2. The houſes of perſons ſul- 
pected to have cut or taken them away, to be ſearched, 
15 Car. 2. c. 2. / 3, Perſons deſtroying plantations 
puniſhed as treſpaſſers, 22 C23 Car. 2. c. 7. J 5. 
1 Geo, 1. Star. 2. c. 48. 6 Geo. 1. c. 16. 29 Geo. 2. c. 36. 
. 6. As FELONS, 9 Geo. 1. c. 22. J. 1. The neighbour- 
ing inhabitants, 1 Geo. 1. Stat. 2. c. 48. 6 Geo 1, c. 16. 
And the hundred anſwerable for damages. 9 Geo. 1. c. 22. 
J. 7. 29 Geo. 2. c. 36. /. 9. See Timber, 20 Vin. Abr. 
415—420, and Black. Com. 4 V. 233, 244, 245. 
Treet, (Triticum) Fine wheat mentioned in the fa- 
tute 51 H. z. Rs . 
Tremagium, Tremeſium, Termiſium, The ſeaſon or 
time of ſowing ſummer corn, being about March, the 
third month, to which the word may allude; and corn 
ſowed in March is by the French called Tremes and Tremais : 
Tremefiur: was the ſeaſon for ſummer corn, barley, oats, 
beans, &c. oppoſed to the ſeaſon for winter-corn, wheat, 
and rye, called, Hibernagium, and is thus diſtinguiſhed in 
old charters. Cartular. Glafton, MS. 91. | 
Tremelium, A word uſed for granary, in Mon, Aeg. 


tom. 1. pag. 470. 


Trencheatoz, (From the Fr, Trancber, to cut) A carver 
of meat at a table; as in the patent rolls mention is made 
of a penſion granted by the King to 4. B. uni trenchiato- 
rum noſfrorum, &c, | 3 

3 A trench, or dike newly cut. Prranl. 

Trental, (Fr. Trentale) An office for the dead, that 


continued thirty days, or conſiſting of thirty _— 
r 
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from the Ital. Trents, i. e. Triginea, Stat. 1 Edw. 6. 


wall in ſtorming a town. 


'Treſayple a 


A great engine ta throw tones) againſt a 
It is mentioned in Knighton, 


The name of a writ, to be ſaed on 
ouſter, by abatement, on the death of the grandfather's 
_ grandfather—now obſoleta See Black, Com. 4 V. 186. 
_ Treſpaſs, (Tra»/erefio) Is any tran 
law under treaſon, felony, or miſpriſion of either: But 
it is moſt conſtantly uſed for that wrong or damage, which 
is done by one private man to another; or to the King 
ia his foreſt, Sc. In which figaitication it is of two 
ſorts: Tre/ſpoſs general, otherwiſe called tre/paſe vi & 
}, or upon the caſe, Bro. Treſ- 


ſgreſſion of the 


armis, and treſpaſs ſpecia 
BraR. lib. 4. 
Treſpaſs ſuppoſes a wrong to be done with force; and 
treſpaſſes againſt the perſon of man are of ſeveral kinds, 
viz, By menacing or threatening to hurt him; aſſault- 
ing or ſetting upon one, to beat him; battery being the 
actual beating of another; maiming of a perſon ſo that 
he loſes the uſe ef his limbs; by impriſonment, or re- 

{training him of his lawful liberty, &c. Treſpaſſes againſt 

a man's property inay be committed in divers caſes; as 

againſt his wife, cnildren, or ſervants, or his houſe and 

goods, c. and againa his land, by carrying away deeds 
and evidences concerning it, cutting the trees, or ſpoiling 

the graſs therein, &c. F. N. B. 86, 87. 
2 Rol. Abr. 545. 

Action of treſpaſi lies where a man makes an entry on 
the lands of another, and does damage: And treſpaſi vi 
S armis, may be brought by him that hath the poſſeſ- 
ſion of goods, or of a houſe, or land, if he be diſturbed 
in his poſſeſſion; for the diſturbance, beſides the private 
damage, is alſo a breach of the public peace. 1 
2 Rol. Abr. 572. 2 Lil. Abr. 596. 

There is this difference between an action of treſpaſs 
wi & armis, aud treſpaſs on the caſe: The one lies 
where the original ad was a wrong in itfelf, and the other 
Where an injury is conſequential to a /awful af; as for 
inſtance, it is-lawful for a man to make a dam on: his 
own ground ; but if, by making it, the water overflows 
his neighbour's land, an a&ion on the caſe lies againſt 
him. Mod. Caſ. in L. & E. 275. 
try into a houſe againſt a man's will is treſpaſs; but a 
man may lawfully come into the houſe of another perſon, 
to demand or pay money; and if treſpaſt be brought he 
2 Lil. Abr. Treſpaſs lies 
generally for breaking a man's cloſe; for chaſing cat- 
tle, whereby whey die or are injured; taking away pales, 
and breaking of ferces, or of doors or windows of a 
houſe; for driving a cart and horſes over the ground of 
another, where there is no way for it: Fiſhing in an- 
other perſon's pond, and for breaking the pond ; for 
eating the corn of another with cattle, and digging in 
any man's coal mines, and carrying away coals ; for 
taking away ſo much of the plaintiff's money; tearing a 
1 Saund. 220. 
Latch 144. And where a perſon has only the crop and 
veſture, or paſture of land, he may maintain zre/þa/s. 


1 Strange 634. En- 


may plead it ſpedally. 
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1 Bro. 338. 2 Cro. 463. 


Treſpa/s lies for an accidental burt, as if whilſt a man 
is uncocking a gun it goes off and wounds another. 1 
Strange 96. But a man ſhall not be anſwerable crimi- 
vally, by way of indictment, for a caſual damage done 
Treſpaſs lies for ſetting the 
end of a bridge on another man's ſoil, though it be a 
highway. 2 Strange 1004. And for erefting a ſtall in a 
market, without agreeing for ſtallage. bid, 1238, And 
againſt an officer of the cuſtoms for a wrongful ſeizure, 
though upon probable cauſe, IId. 820. Laying hold 
of a horſe is no treſpaſi, without particular damage. Ibid. 


to another. 1 Strange 190. 


% ·³J . K 


2. 
Th treſpaſi for taking goods, the plaintiff muſt alledge 
a property in himſelf; becauſe in ſuch caſe there may be 
two intendments, one that they were the defendant's 
own goods, and then the taking is lawful; and the other 
s of the plaintiff, when the taking 


that they were the good en the tak 
will de wrongful ; but wherever the conſtruction is indiffe- 


„ 


' \ | > | 
W's , b _ 
% T * 7 


rent, it hall always be moſt ſtrong agaiaſt the plaintiff. b 
2 1avs $0: Han. 3 ̃ 
lf che defendant makes the place where the tre was 
done material by his plea, he muſt ſhew it with great cer- 
tainty ; but if ic be a. triſpaſt guats elay/ſum: fragit is B. 
and the defendant pleads; that the place where is hig ſrea - 
hold, which is the common bat in this caſe, ſo juſtiſies 
as in his freehold, &c. if iſſue be taken thereon, the 
defendant may give in evidence. any cloſe in which he 
bath a freehold ; though if the plaintiff had replied 
and given the cloſe a name, 'defepdant muſt have a 
er ee that very cloſe. 2 Sali. 45 3. Carthew's Rep. 
170. | | $14 N e ee 
A plaintiff may make a new afienment: of the place 
where, Ic. and then the _defendant- may vary ſram bis 
firſt juſtification: As for inſtance; an action of trg/pa/t 
aſſigned to be done generally in D. the defendant juſtified 
the taking damage feaſant; and the plaintiff in his re- 
plication made a new aſſignment, upon which the defen- 
dant juſtified for a heriot; and it was adjudged good. Moor 
540. 3 Nel. Abr. 381. The defendant in his | plea 
may put the plaintiff to the new, aſſignment; aud every 
| new alignment is a new declaration, to which the de- 
fendant is to give a new anſwer, and be may not traverſe 
it, but mult either plead or demur; yet where tre/dofes 
are. alledged to be done in ſeveral, places, and the 
defendant pleads to ſome, and agrees to the places Where 
in the plaintiff alledged the. tre/paſ/ts to be done, there 
the plaintiff may auſwer that part of the plea by a tra- 
verſe, and ſhew a new. aſſignment as to the reſt. Cro. 
Eliz. 492, 81 2, 7 2 „ fuck 
One. action of treſpaſ: may be brought for a rgb 
committed in lands which lie in ſeveral: towns. or vills, 
if they are in one and the ſame county; for elſe they can» 
not receive one trial, as they are local cauſes, of action 
triable in the county where done. 2 Lil. Abr. 595. A 
man may have one action of trſpaſi for ſeveral tre/paſſs's 
And if divers actions of treſpaſi are brought for one and 
the ſame cauſe, the defendant may get . joined into 
one, if brought to vex him; but the rreſpaſſs muſk mot 
be of ſeveral natures, which may not be tried in one 
action. Mich. 24 Car. B. R. All perſons that are 
acceſſary to any trgſpaſi, may be charged as ptin- 
cipals; and rre/pafſes continued may be laid with a 
| continuanda diwerfis diebus © vicibut; But thin gs muſt 
lie in continuance, and not terminate in themſelves, 
or it will not be good: And where a trg/ha/4 is al- 
ledged with a continuance, that cannot be contiaued, 
the evidence ought only to be to the firſt act. 2 Cali. 
N 6 8, 639. 4 30 5 | » 4115 ed 
"The beſt way to declare for ſuch zrgpafſer which lie in 
continuance,. is for the plaintiff ro (et forth in his decla- 
ration that the defendant, between ſuch à day and 
ſuch a day, cut ſeveral trees, Wc, and not lay a 
continuando tranſgreſſionis from ſuch a day to ſuch a 
day; and upon ſuch declaration, the plaintiff + may 
give in evidence a cutting on any day within 
days. 3 Salk, 360, When a treſpaſi is. done before the 
day mentioned in the declaration, it is good. enough ; 


becauſe, being once a zriſpoſs, it is always a'trefpaſe. — 
Elig. 32. 92 aao ü 
The day is not material, whether laid before ot after 
the time when the tręſpaſ was committed, if it is laid be- 
fore the action bronghbe. „„ i e wo n ow 
In all rreſpaſſes there ought. to be a voluntary act, and 
alſo a damage; and in detinue- and trover, where tbe 
thing itſelf is in demand, it ſhould be particularly named ; 
if treſpaſs be laid in a declaration ſor the taking of goods, 
without exprethng the quantity and quality of them, or 
the value, Sc. it is bad upon a general demurter; tho, 
as to the omiſſion of the value, it bath been held to be 
good after verdict. Latch. 13. Style 170. 230. Lutau 
1384. Sid. 39. CCCCCCCCC ud 2 apr aw 
II the defendapt io ere/pa/s guare clauſwn fregit; diſtlaim 
any title to the land, and the rre/paſs is involuntary or 
by negligence, he may be admitted to plead a di/tlaiter 
and tender of amends before the aQion brought, r. And 
if it de found for the defendant, the ꝑlaiatiſf ſhall he bar - 
red; 217 J r. 6. 0 % , ⏑ $449, 4 | 


Dion 10 


4. 1 N 
* w - ws # 


— 


— 


* 
— . —— nn e — = - — — * 
—_- —__ — = — - . — —— — — —— —_ eee I 
!. g ui; on tt, £0 ern or on I e ry EBERT I noe ageing: © nn — ==: x — — — . : 
— ne es — . — - es . — — — I — — — . IL 
— ” — 1 . — .— Emacs — 22 = — - — —— ä 2 IS, 6. TIRE $ 227 7 
- — — — — =D A — — — - — "= I ” — TE = EEG SIN * — 2 
— 22 n . 17 ns ä — I —— Bo 12 es _ 
: — — 2 PET SIS — RI AC —. ED — r \ — 


— 


— — — Sn 


EE 
62% 


— 


Fr. 


py — 
— — wn i 
— — — 
EEE —— - 
%. od "7-0 IE 
— 


2 6 CORES « . — ——— 1 ® 
— — — 22 
— — — — — — — 5 7 
. — 5mͥĩ m tʃ oe T Nee N : — 7 RES 
0 —— „ ä by — - 
8 — — — ———_— pag - m — 
— — K — — — — Ry Ks 


— — 


Na wr — * 8 
r -AL. 


2 — 
= 2 aw * 4 
— r e e 


"© 
* þ <0 r* * 
rr, * ng n Am 


. 
1 
F 
- # 
+1 
4 
1 
5 
1 
i 
| 
'S 
z 


I £2 


g n " ” — 
n 51 - _ 9 __ . 2 4 l ” iy a od. . — is ; 0 in 
I? n anner 4 þ : 8 4 7 NN IP 1 th. ö * 
INES. ROI Fe Av og AD url Fe Yan 2 93 FE 8 Se _ r 4 > — — — 
A, * N 4 8 TY N * 2 a YR —_ 5 63-4 e NY 2 9.5 8 . 8 (4 . 4, 2 hk * 2 Tt 


oF S . 7 . 
„J rarty Torn at. ans. or 
: 4 1 3 q R 7 
3 a r 
* — y b - 128 * 9% 
e * ” I NS nr 
- * £ F 5 a 48 Nr 
* 


r * 4 hs 
ö 5 0 »© A. 5 — * 7 4 
wi 4 Me n * rns "ws 


aq * 


IT IODINE Coming 


se 
4 


erer * 

c 
38 ks Cx r : 
== 


x - 
* RS * 
2 n 
N 4 * 1 
—— ꝛ—u•- r da r 
= : : 
, Cot tt 


a bd, 


R 


Un 


d . 


4 Sr 
8 N : 


E 
o 1 & 
2 * 


7 * 5 N 


them till I pay him money, on pretence that they 


thence to A. ground: In this caſe 4, ſhall have zre/ 
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Where u defendant juſlifies for a erepo/e, be muſt 


confeſs it, or it will be ill; And the defendant ſhall ne- 
ver be excuſed in treſpaſs, unleſs upon an inevitable ne- 
ceflity; &c. 3 Nel. Abr. 379. In a rre/paſs guare clauſum 
Fregit, where there is only a force in law: as if one en- 
ters into the ground of another, the party muſt be requir- 
ed to go out before hands may be laid on him; for 
every impoſition of hands is an aſſault which cannot be 
juſtified upon the account of a force or breaking a cloſe 


in law, without a requeſt to be gone; but it is other- 


wiſe where there is an actual force. 2 Salk. 644. NY 
For any the leaſt beating of a man's wife the huſband 
and wife together may bring action of zre/paſs: And if it 
de ſuch a beating as he thereby loſes her company, 
or ſervice, he alone may have this ation. 3 Rep. 113. 
10 Rep. 130. : % ie, | 
But he muſt declare per quod /ervitium amiſit, i. e. that 
he thereby loſt her ſervice, or company, Se. 
Treſpaſs for breaking the plaiatiff*s cloſe, and beat- 
ing his ſervant; the plaintiff had a verdiQ, but 
could never get judgment, becauſe he did not de- 
Clare per quod ſervitium amifit: The ſervant himſelf 
may have an action of treſpaſi for the beating, tho? 
his maſter cannot, unleſs it be fo great that he loſes 
his ſervice; without which, it is no damage to the 
maſter. 5 Rep. 10. 9 Rep. 111. Action of treſpa/+ 
may be brought for taking away a man's ſervant; 
but not for the takiog away of a man generally. 
5 Mod. 191. „ an ein | | 
Treſpaſs quod cepit & abduxit lies not for the fa- 
ther for ae and carrying away any of his chil. 
dren, except for taking of a ſon or daughter who is 
heir. Co. Flix. 769. A man committed adultery 
with a woman in Soexthawarkt, where they both dwelt, 
and the woman went to Narclif in Midd/eſex, from 
whence the man brought her to Richmond in Surrey; 
the huſband brought an action of #re/paſs de uxore 
rapta & abdufa cum bonis viri; and it was a doubt 
whether, upon the matter given in evidence, the de- 
ſendant could be found guilty in London; but the jury 
found him guilty generally, and gave the plaintiff. 300/, 
damages. i M 
Executors may bring treſpaſ: for goods taken out 
of their poſſeſſion, or for goods and chattels taken in 
the life of the teſlator; alſo adminiſtrators ſhall ha ve 
it for goods of inteſtates; and an ordinary may 
bring action of zre/pa/s for goods in his own poſ- 
ſeſion to adminiſter as ordinary, Cc. If a man vo- 
lantarily take away my goods or cattle, and keep 


are his heriot, Je. when they are not ſo, I may 
have action of zre/ha/s. Bro. Tre/. 354. And if the 
ſheriff have a writ againſt the lands and goods of one 
man, and: he by miſtake execute it upon my lands or 


ds; this action lies againſt him, and it will be no ex- 


cuſe that the plaintiff or any other informed him they 
were the goods, Cc. of the defendant. Dyer 295. 
Keiko. 119, 129, 24 | | 
He that is poſſeſſed of lands, though he hath no 
title, ſhall have this action for a treſpaſs a- 
gainſt one who hath no right to the lands; but not 
againſt him that hath right: And yet a man, hav- 
ing right or title to land only by deſcent, leaſe, 
c. may not bring zre/paſ5, before entry made there- 
on. Plowd. 431, 546. Nilw. 163. The leſſee for 
years, after his leaſe is expired, may have action for 
2 treſpaſs on the land before his leaſe was ended. Bro. 
Treſp 456. An action of rre/paſs was brought by the 
lord of a manor, for tre/paſs done in the highway, by a 
tenant's beaſts breaking out of his cloſe into the waſte ; 
and it was adjudged it would not lie. 1 Bulfl, 157. 
The reaſon of this determination ſeems to be, that the 
locus was a highway and the catile had not eaten therein ; 
but that treſpaſs by the lord of a manor, as owner of the 
ſoil, will lie, is indiſpatable. See 3 Bur. 1824. : 
If A. is bound to fence his cloſe againſt B. and he 
againſt C, a neighbour; and neither of them incloſe 
againſt one another, ſo that the beaſts of C. for want 
of incloſure go out of the ground to that of B. and 
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paſi againſt C. for he is bound only to fence againſt 2 
and every one ought to keep his Cattle as well in ge, 
rounds, not incloſed,' as in ſeveral grounds where there 
is incloſure. Dyer 366. Fend. Cent. 61. 
One drives my cattle into another man's land, I m 
go on the land and fetch them out; pet by this] am 
a treſpaſſer to the owner of the ground, and he may hace 
his action againſt me for it, and I mult take my counter. 
remedy againſt him that drove them in. 21 H. 5. 2 
Rep. 54+ If another man have a horſe, or other goods 
in my houſe or ground, and he enter to take it «Way, 
without my leave, action of zre/þa/+ lies againſt him 
But if I drive the catile or carry the goods of another 
into my land, he may come upon the land and take them 
and no action lieth. 4 Shep. Abr. 135, 136; Hikes 
If a man hunt my beats, in giound belonging to 
me, or ſome other perſon; he is liable to this action 
Though the owner of the labd wherein cattle a.e doing 
this #re/paſe, may gently by himſelf, or his dogs, chaſe 
them out, and juſtify the ſame. H.. 16 Jac. B. R. B,, 
Treſþ. 421. 8 Rep. 67, It any perſon ſhall waliciouſy 
maim or hurt any cattle, or deltroy. any plant. tion of 
trees, or throw down incloſutes, he ſhall forfeit treble 
damages in action of rreſpaſi. 22 & 23 Car. 2. cap. 7. 
But in action of treſpaſs, if the jury give not 405, 
damages, the plaintiff thaill have no more coſts than 
damages, except the freehold or title of land come in 
queſtion, or ſomething of the plaintiff's be carried away, 
Se. Stat. 23 Car. 2. cap. 9. Though the plaintif, 
where the #re/paſs is wiliul and malicious, upon cer. 
tißcate thereof by the judge on the back of the record, 
ſhall recover damages and full coſts, by 8 & g V. 3. 
C, 11. | $4 | 

In treſpaſi for putting diſeaſed cattle into a cloſe, the 
plaintiff ſhall have full coſts, though the damages found 
be under 40. 1 Strange 192. And in rreſpaſs for con- 
ſuming proviſions. |. 2 Strange 1130. And on an iffte 
extra viam. Ibid. 1168. And damages being ſmal}, 
under 405. in zre/haſs, on motion full coſts have been 
allowed; where entry was made on the freehold, &. 
Skin, 100. Carthew 225, | 5 

A court which is not a court of record, cannot hold 
plea of zre/paſs vi & armis, F. N. B. 83. Writs of 
treſpaſs he either to the ſheriff to determine the matter in 
the county court, or returnable in B. R. or C. B. F. N. 
B. 86, 190. | Treſpaſs guare Vi & Armis clauſum fregit, 
was brought, wherein the plaintiff laid damage to the 
value of 2035. and the defendant demurred for that caoſe, 
alledging that B. R. could have no'cogniiance at Common 
law, or by the ſtatute of Gi/azce/ter, to hold plea in 
an action where the damages are under 40s. Bot 
it was adjudged, that zre/pa/s guare vi & armis will 
lie ig this court, be the damages what they will. 3 Mod. 
275. l. | Looper” 

At Common law in Treſpaſs vi & armis, if the de- 
fendant was convicted, he was to be fined and impriſon- 
ed; but in other zre/paſſes only amerced. Jenk. Cent, 
185. In action of zre/paſs againlt two perſons ſor carry- 
ing away goods, Cc. one lets judgment go by default, 
and the other juſtifies under a licence from the plaintif, 
and has a verdict; this goes to the*whole, and judgment 
ſhall be arreiied as to the other defendant. 2 Id. Rayn. 
1372, 1374, The proceſs in writ-of zreſpaſ5 is an attach- 
ment and di/ringas, and upon a return of a nihil by the 
ſheriff, a capias, alias, and pluries ſhall iſſue; and the 
exigent and proceſs of outlawry, &c. New Nat. br. 
193, 203. See Aion on the Caſe, and Traverſe. 


Of the difference between a poſitive abuſe of an au- 
thority or licence in fact, and of an authority er licence 
in law. | | 


The reaſon of the difference, between the caſe of à po. 
fitive abuſe of an authority or licence in fad, and that © 
a poſitive abuſe of an authority or licence 12 law, is in 
one book ſaid to be, that the abuſe in the latter caſe is 
deemed a treſpaſs with force ab initio: Becauſe the law 
intends from the ſubſequent tortious aR, that there was 
from. the beginning a deſign to be guilty thereof. 5 Ry. 


146. The fix carpenters caſe, ; Bot 


— 


1 


— 
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But this reaſon, which equally applies to both caſes, 
is by no means concluſive: For it may be as well in- 
tended in the former caſe, from the ſubſequent tortious 
act, that there was from the beginning a deſign of being 
guilty thereof, Perhaps the difference between the two 
caſes may be better accounted for in the following man- 
ner. In the one, where the law has given an authority 


or licence, it ſeems reaſonable, that the ſame law ſhould, 


is order to ſecure the perſons, who are without their di- 
rect aſſent made the objects thereof, from all poſitive 


abuſes of ſuch authority or licence, whenever either of 


theſe is poſitively abuſed, make the ſame void from the 
beginning; and leave the abuſer thereof in the ſame ſi- 
tuation, as if he had acted without any authority or li- 
cence, And this agrees perfectly with the maxim Aus 
legis nemini facit injuriam. But in the other caſe where 
a man, who was under no neceſſity of giving an autho- 
rity or licence to any perſon, has thought proper to give 
one of theſe to a certain perſon, who is afterwards 

uilty of a poſitive abuſe thereof, thete is no reaſon that 
the law ſhould interpoſe;' and make all that has been 


done, under the authority or licence by him ſo volun- 


tarily given, void from the beginning: Becauſe it was 
his own folly to place a confidence in a man, who was 
not fit to be truſted. $5 New Abr. 156. TE OO 

The interpoſition of the law in ſuch caſe would, 
moreover, be quite contrary to the maxim, Yigilantibus 
non dormientibus ſervit lex. 5 New Abr. 156. For more 
learning on this ſuljed, ſee 20 Vin. Abr. New. Abr. fit. 
'Treſpaſs. And Black. Com. 3 V. 208, 209. As to the 
Action of Treſpaſs, vi et armis, Id. 3, 120, 121, 123. As 


to Cofts in Treſpaſs, Id. 401. And as to Action of Treſ-. 


paſs upon the Caſe, Id. 122. See alſo Aion on the 

Caſe. : A 1 } : | , ; 4 4 ; 
Treſpaſſants, (Fr.) Is uſed by Britton, cap. 29. for 

paſſengers. eee 0he rats 

-  Treſpaſſer, Is one who commits a zre/þaſ5s; and tho? 

the law allows a man to enter a tavern, a landlord to diſ- 

train on land, Cc. yet if he doth abuſe it by committing 


a treſpaſi, the law will adjuoge him a tre/paſſer ab initio. 


8 Rep. 146. But where perſons for any irregularity in 
taking a diſtreſs, c. ſhall not be treſpaſſers ab initio; ſo 
as they make ſatisfaction for any ſpecial damage, wide 
Stat, 11 Geo. 2. c. 19. tit. Difire/s. And Black, Com. 
3/F.'t5, * "hs ng, Whey 
Treſtoznare, To turn or divert another way; as 


treſtornare viam, to turn the road. Cowell, Chart. King 


Ä · e 
Trepts, (Fr.) Signifies, taken out or withdrawn, d is 
applied to a juror removed or diſcharged. F. N. B. 
rial, (Triatio) Is the examination of a cauſe, civil 
or criminal, before a judge who has juriſdiction of it, ac- 
cording to the laws of the land; it is the rial and exa- 


mination of the point in iſſue, and of the queſtion be- 


tween the parties, whereupon judgment may be given. 
1 Inſt. 124. Finch. 35. , 


Alſo it is taken for the manner and order of proceed- 
ing, in the hearing and determining of matters in dif- 
ference, being diverſly uſed, according to the nature of 


I 


the thing to be tried. Ibid. 


And there are many kinds of trials; as of matters of 


fad, which ſhall be rried by a jury; matters of aao that 
are triable by the court; and matters of record tried by 
the records themſelves (as whether the defendant be an 
attorney, or not. 1 Strange 76, 532.) ' 
Alſo ſome things'ſhall-be tried by the bi/bop's certificate ; 
and ſome by inſpection, c. 2 Lill. Abr. 602. 0 
A lord of parliament upon an indictment of treaſon 
or felony ſhall. be tried without any oath by his peers 
upon their honour and allegiance; but in appeal at the 
ſuit of any ſubject, they ſhall be tried per bonos N legales 
*bomines, If ancient demeſne be pleaded of a manor, and 
denied, this ſhall be tried by the record of dome/day. 
Baſtardy, excommengement, lawfulneſs of marriage, and 
other eccleſiaſtical matters, ſhall be tried by the biſſiop's 
certificate. - Of the ancient manner of trial by combat and 
great af/ize, ſee Combat and Axe. See alſo Staundf, Pl. 


S% © df 


* 


Cor. cap. I, 2, 3. and tit. Tavehve men. 


Comber. 3, 14. e ee eee 
In criminal caſes, it is tiſual to aſk the criminal how 


x , . 
9 1 
| ' : R ; 2 


Notbing that is 770% by ab ie, can be diisced te 


be tried otherwiſe: Irregularities in ſuing dut a judgment | 
or execution, are 7rie by reference, Cc. But other 


at· 


ters ſubſequent to the judgment, by an audi gatrela, 


he will be tried; which was formerly a "uy 
Ee 


100 fo! x very ügnißcaht 
queſtion, though it is not ſo now, . becau 


anclently 


4 


there were zrials by baile, by ordeal, and by jury; and 
when the offender anſwered the ugs, By God a bit 


country, it ſhewed that he made choice to be tried by 2 


jury: But now there is no other way of trial of crimi» 
5 1 7 inn nee 


nals; Bloant's Dit. 3 e ks 
It is ordained by Magna Charta, that no perſon ſhall 


be condemned on any accuſation without #r:al'by lawful 


judgment of his peers; or by the law. 9 Hen. 3. tab. 
29. And the molt general rule has been, that every 
trial ſhall be out of that town, precin&, Ge. within 
which the matter of fact zriab/e is alledged, or the 7 1 8 
thereunto, for the better cogniſance of the fact commit- 


ted; and not to have things tried in foreign counties, 


where the jury are ſtrangers to the parties, to the wit- 
neſſes, and the point in iſſue. 1 If. 1 TH But when 


an indictment is found againſt a perſon in the proper 


county, it may be heard and determined in another county 
by ſpecial commiſſion, etc. 3 Ia. 7. 
Appeals of things done out of the realm ſhall be tried by 
the conſtable and marſhal of Erg/azd for the time being; 
1H. 4. c. 14. If any man die here in one county, of & 
wound received in another; he ſhall be cried by a jury of 
the county where his death was; In appeal in ſach caſe, 
it is to be there brought, and trial be by both counties. 
Stat. 3 Ed. 6. cap. 24. 3 H. 7. c. 12. And if one be 
wounded on the ſea, or out of England, and die of 'th 
ſame here; or ſhall be wounded in Eg/and, and die on 
the ſea, or at any place abroad; an indictment thay be 


found by jurors of the county in which the death or 


firoke,- Ec. happened, and the judges proceed in the ial 
againſt the offenders, as if the felony were there dens, 


- 


An iſſue being joined in B. R. of a matter #/able in 
Ireland; this ſhall be ſent into Jreland to be tried, and 
after trial be remanded: 2s Though if an iſſue be 
thus joined of a thing in Valet, the record thall not 


be ſent there to be tried; but it ſhall be tried in the 


next county of England adjoining thereto. 1 Dant, 
If a foreign iſſue which is local, ſhould happen, it maz 

be tried where the aftion is laid; and for Maetpeh zol 
the plaintiff may enter a ſuggeſtion on the roll, that fuch 
a place in ſuch a county is next adjacent; and it may be 
tried in B. R. by a jury from that place, according to 
the laws of that country, Which may be given in evi- 
dence: Adjudged in action of 4t for rent, upon à leaſe 
made in London of lands in Jamaica; and it was held, 
that where the leſſor declares upon the privity eule, 
the action muſt be brought where'the lands arè; but it is 


otherwiſe When the action is founded on the privity of 


in this caſe.” . f. 8 t 50; 270m a he 
Seifin of a honſe in the EAIH- Indies is not triable here. 
1 Strange 646. In covenant the action was laid in £o- 
don, and iſſue joined upon a feoffment in Oxforafoire, of 
lands in that county, and the cauſe was tried in London; 
after verdi& it was objected that the tial oupht to have 
been in Oxfordſpire, but reſolved that by the Stat. 17 
Car. 2. it was well tried in the connty where the action 
was brought: But though the words of that ſtatute are, 
that eit ſhall be good, if tried by the county 'where the 
action is laid, it hath been adjudged, that muſt be un- 


contract, the one being local, and the other tranſitory, as 


derſtood of a trial by the county where the matter in ifrug 


doth ariſe; for otherwiſe it would deſtroy the whole law 
2 ated OUT | 


concerning trials by juries. 3*Salk.” 364. | 
In ejectment the venue ought to. come always from the 


place where the lands lie, and not from the place where 


the demiſe is laid to be made: But that fault is helped 
after a verdict. Mod. Ca. 265. And by che rote 4 


5 Ann, c. 16. the venire for the trial of any iſſue in a civil 
cauſe, ſhall be awarded of the body of the county where 
a. i; ©; \ 1168 * T3 SHS >< v4 13Y "the 
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the ifſpe u. Avd alſo in any action, or inſarmation up- 
penal ſtatute, 24 Geo. f. c. 18. | 


On civil cauſes grown. to iſſue; if they are to be fried 


\ 


i London or Middl:/ex, and the defendant live not forty 


iles from London, eight. days notice of trial is to be given; 


and if the defendant lives that dittance or further, he 


mult have Hur tean days notice from the plaintiff, before 
8 ih cauſe; but by Hat. 14 Geo. 2. . 17. there 
mult be tex day; at leaſt, and the like notice at the aſſiſes, 
Jer the defendant live where he will, except on an old 
ine; where a cauſe hath remained four terms without 
'proſecytiah z in which caſe a term's notice is to be given: 
0 n due notice of trial, the defendant muſt generally 
g to trial, or judgment will paſs againſt him by default; 
and where the plaintiff proceeds not to trial after notice, 
and there is no countermand, the defendant ſhall have 
colts for attendance, Je. or the defendant may give a 
rule to try the cauſe by proviſo, and on notice given the 
plaintiff, may bring it to 7. al, that he may diſcharge 
kimſelf of the action, and herein he may recover colts, 


2 2 Lil. Abr. 609, 613. 23 Hen. 8. cap. 15. 


A late ſtatute ordains, that where any iſſue is joioed 


in the courts at Mefminſler, He. if the plaintiff neglects 


bringing it to be tried, according to the uſyal practice, 
the Judges on motion made, and due notice given, ſhall 


paſs the like judgment for the defendant in the action, as 


in caſe of a nonſuit, and award him coſts; unleſs a judge 
find cauſe to allow further time for the trial: And no 
cauſe (hall be tried before any juſtice of aſſiſe or ni prius, 


or at the fittings in London or Weſiminſter, without ten days 


notice at leaſt, if the defendant lives above forty miles 
from the ſaid cities; and when any party gives ſuch 
notice of trial, if be does not countetmand it in writing fix 
days before, be ſhall pay coſts to the defendant, &c. 


Stat. 14 Geo, 2. c. 17. 


If a cauſe to be tried, be not entered in the judge's 


| book, two days before the time of trial, a ne recipiatur 


may be entered, that it be not ſet down to be tried that 
time. Hil. 22 Car. B. R. | 1 
To proceed to trial, in the courts at Weftminfler, when 
the declaration is drawo, and the appearance of the de- 
ſendant made, it muſt be delivered to the defendant's at- 
torney; then it is. to be entered upon the roll and doc- 
quetted ; then & rule mult be given for the defendant to 
lead by ſuch a day, or the plaintjff to have judgment: 
he defendant having pleaded, a copy of the iſſue is to 
be made out and delivered to the defendant's attorney, 


% 
4 


giving him notice of trial; in order to which, the wenire 


. . mutt be had and retucned by the ſheriff, and then 
is ſued out the habeas corpora, to hring in the jury, the 
record is made up, and the parties go to trial: But if 
the defendant LT to plead, and lets judgment 80 
by default, a writ of enquiry of damages, unleſs in debt, 
is to be awarded, of the execution whereof the de- 
fendant's attorney (hall have notice; which being exe- 
cuted, and the damage inſerted-in_ a ſchedule annexed to 
the writ returned by the ſheriff, a rule is to be given 
upon it, and coſts are taxed; laſtly, it is carried. to the 
clerk of the judgments, wha on giving him the number, 
roll, and term, when the judgment was entered, he will 
make out a writ of executiqn, either à capias gd /ati/- 
facieng. or fieri facias, &c. for the damages and coſts, We. 
Prafif, Altern. dit. 1. p. 99. The attornies now make 
out thoſe proceſſes, and get m ſigned, Sc. ; ; | 
At the af/es,, wben a cauſe. comes on to 2riel, firſt. 


N of the jury is to be returned by the ſheriff, and | 


then the record mult be delivered to the judge's marſhal}; 
and the record being put into the hands of the marſhal, 
briefs prepared for the counſel, and all parties ready, the 
marſhal delivers the record to the judge, and the crier 
calls over the jury: The jury are.ndw to be ballotted and 
ſworn, after which, the junior counſel. for the. plaintif, 
(if the iſſue lies on him, otherwiſe the defendant's coun- 
ſel) opens the pleadings, the ſenior counſel. Rates. the 
caſe. The evidence is given. If plainuf begins, the 
defendant's counſel ſtates bis caſe, and if be has any evi- 
dence to produce, the ſame is given; the plaiptiff's 
counſel then replies, making obſervations; on the defend- 
ant's evidence, &c. The judge then ſums. up the whole 


of the evidence, and gives it in charge to the jury to act 


| torney or counſel for him) a nonfuit ſhall be 
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impattially. If the jary cannot immediately agree oj 


to keep them without meat, drink, c, till t 

agreed; they depart from the-bar 3 and when 
agreed, they return to give in their verdi& ; Then the 
plaintiff is called, and if he do not appear, (or his ae. 


but if he appears, the clerk aſks the jury who th 

for, and what damages; if they find fo! the hos frog 
The jury naming the ſum, and what coſts, the aſſociste 
enters it on the back of the panel, and repeats it to * 


| Jury, which finiſhes the trial: And after the trial i 
| over, the aſſociate delivers to the party recovering the 


record with the d//ringas, and the names of the; 
annexed, on the back of which he indorſes the ſubſta 
of the verdict, and the coſts given by the jury; and 
then upon the back of the record is ingroſſed the 
pofita, which is delivered to the clerk of the rules, and 
he makes out a four days rule for judgment; ang whe 
the rule is out, if judgment be not arreſted, further cdſts 
are taxed, and the judgment is fit to be entered. 

But in 2rial} at the aſſiſes, the record and diftrinyat 


ury 


when he is to be called upon for the ; | 
proceed to. have it marked, make 1, hls tap 
fign judgment; and judgment being entered, execution 
Elegit, Ce. | me” 

If a trial be had at the fittings after the term, or the 
aſſiſes, judgment cannot be given thereon, till the 4th 


day of the next term, The 4th day excluſive, and Sur. 


day not to be reckoned one of the days. 
When a defendant is not prepared to try his cauſe 
upon petition and affidavit of the reaſons, the judge will 
order the cauſe to be ſtayed till another day the ſame aſ. 
files; or in Landis till the next term, on payment of 
colts: And in caſe, at a trial, the court ſees that one of 


| the parties is ſurpriſed, through ſome caſualty, and not 


by any fault of his own, they may, in their diſcretion, 
put off the trial to another time, until ſuch party is better 
prepared, 2 Lil. bog, bio, 

If the matters conteſted are of great value, or the 
title in queſtion is difficult or intricate, on motion 
the judges will order a trial at bar, for the better 
ſatisfaction of the parties; though it is not uſual to 
grant trials at bar the ſame term moved for: And 
theſe trials are appointed by the ſtatute of Meſin. 2. 
where the cauſe requires magnam examinationem; alſo 
officers of the court, and barriſters at law, may in- 
ſiſt upon a trial at bar; after which a new trial is 
not to be granted. 2 Salt. 648, 651, 653. The court 
will grant a trial at bar ſor the importance of the 
conſequence. 1 Strange 52., And where the whole 
eltate is of value, though againſt ſeveral defendants, 
Bid. 479. And in caſe of a great miſdemeanor, Iii. 
644. No rule for a trial at bar before iſſue is joined. 
Bid. 696. The crown is not intitled to a rial at bar of 


trial at bar can be granted in a cauſe ariſing in Lond, 
for the citizens are not to be brought out of the city. 
Bid. 856. It hath been laid down as arule, that, after a 
trial at bar, no new trial ſhall be had in any caſe, ex- 
cept it appear that there hath been ſome corruption in 


Strange 1105 contra. | 
New trials may be granted generally in ſeveral caſes, 
viz, where the defendant had not ſufficient notice given 


bim of the former trial; if exceſſive damages are given; 


a verdiQ is againſt evidence; there was any fraud, &c. 
But a gew trial ought not to be allowed for want of evidence 
at the former trial, which the party might then have pro- 


duced: Ad it. hath been denied; where the defendant 


forgot to briog a attlement at the trial; fo likewiſe where 


very large damages were given, on the report and opinion 
of the judge who tried ihe canſe, that he believed the 
Jury: gave à verdia according to their eonſciences: And 
nd new trial ſhalt be granted for too ſmall damages; 
unleſs where action of cavenant is brought for a ſum cer- 


/ tain, and the jury give damages under the ſame, 1 
6 


their verdict, and are de rous of going ont of | 
conſult privately among themſel ves, « bailig . | 


nce' 


are uſually kept by the aſſociate till the next term, 


is theteupon awarded, and writs of Ca. /a. Fier; fac. 


courſe where there is a proſecutor. 2 Serange 816. No 


the jury. Carthew 507, Sed vide 1 Strange 584. : 
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The reaſon of granting new trials upon verdids againſt 
evidence at the aſſiſes is, becauſe the trials are ſubordinate 
to the courts; and loch _ trials, have — 2 
granted, as appears from this; that it is a challenge 
— a juryman to ſay that he hath been a juror befote 10 

' the ſame cauſe. | 1135 
Adjudged that a new trial cannot. be granted in an in - 
ferior court. 2 Salk. 647, 648, 649, 650. 3 Nel/. Abr. 


414» 417. 1 Strange 113. New trial not granted after 


à verdict for the defendant in a guo warrante, 1 Strange 
101. Or in a qui lam. 2 Strange 899, 1238. Nor 
where the party might have had evidence on the firſt trial, 
1 Strange 691. New trial cannot be had a ſecond time 
for exceſſive damages, bid. 692, Nor where one of 
the defendants was rightly acquitted. 2 Strange 814. 


Defendant convicted of forgery muſt appear perſonally | 


when he moves for a new trial. Ibid. 968. No new 
trial for ſmallneſs of damages. Jbid. 1051. Nor where 
there is evidence on both ſides. 1bid. 1142. A new 
trial denied, where the jury find a matter left to them 
againſt the firength of evidence. Jbid. 1105. After a 


motion in arreſt of judgment, the party ſhall not move 


for a new trial; but after motion for a new trial he may 
move in arreſt of judgment. 2 Salk, 647, A new 
trial is never granted in criminal caſes, where the de- 
fendant is acquitted, if ſome fraud or trick be not proved 
in the caſe, hid. But, on conviction, a new trial may 
be granted upon cauſe; ſo if a trial on ĩndictment be by 
a wrong wenuez and in caſes where appeal may be 
brought. 2 Lil. 606, 613. a cg _ 
If the iſſue erizd in any cauſe is not joined, it is not a 
trial; except it be an iſſue in Chancery in the petit 
bag fide, which is to be ſent from thence to be tried in 
B. R. Hil. 22 Car. It is a mi/-trial for a thing to be 
tried before a judge, who hath intereſt in the thing in 
queſtion ; and if a cauſe is tried by a jury out of a wrong 
county, or there be any error in the proceſs againſt the 
jurors, or it is direted to a wrong officer, Ic. it is a miſ⸗ 
trial; likewiſe where matter of record is tried by a jury, 
it will be a mi/-trial; but if the matter of record be 
mixed with matter of fact, trial by jury is good. Hob. 
124. A miſ-trial is helped by the ſtatute of 7eofails, See 
Tue, Nift prius, c. See farther as to rial. Black. 
Com, 3, f 330+ 4 Lf 336, « 407. ade reſpeR to 
new trial, Id. 387. „. 4 | 
Trials in criminal caſes, Fir the bill of indictment 
againſt an offender is prepared; and the party proſe- 
cutor and others bound over to give evidence, being or- 
dered to attend, the grand jury conſider of the bill; and 
on examination of the witneſſes, either they find the 
bill of indictment, or bring it in ignoramus :? If the jury 
find the bill, the priſoner is brought to the bar of the 
court; and the crier, or clerk of the arraigns, ſays to 
bim, 4. B. hold up thy hand, Thou ſtandeſt indifted by 
the name of A. B. for ſuch a felony, Cc. (reciting the 
crime laid in the ien How ſayeſt thou, art thou 
Guilty of this felony, &c. w ereof thou ſtandeſt ind icted, 
or Not Guilty? To which the priſoner anſwers, Not 
Guilty; whereupon the clerk of the peace ſays, Culprit, 
How wilt thou be tried? And the offender anſwers by 
God and my country: when the priſoner has pleaded 
Not Guilty, (which is the common plea) it is to be 
recorded; and then the petty jury are called upon the 
panel, and a full jury appearing, the priſoner is told 
they are to paſs upon his life and death, and that he may 
challenge any of them before they are ſworn ; for not 
being indifferent, but partial, or other deſect, &c. 
Then the jury are ſworn well and truly to try the pri- 
ſoner, and to bring in a true verdiR, this being done, 
the inditment is recited, and the jury are acquainted 
wich the particular crimes of which the priſoner ſtands 
indicted; and the clerk of the 2 ſays, To which in- 
dietment he hath pleaded Not Guilty, and for his rial 
hath put himſelf upon God and his country, which 
country you are: ſo that you (the jury) are to inquire 
whether he be guilty of the felony, Oc. whereof he 
ſtands indicted, or not? If you find bim Guilty, you 
are to make enquiry into what goods and chattels he had 
a the time that the ſaid felony, Ic. was committed, or 


_—_— 


r 


it, what goods, &c. he had at the time of his flight ; but 


ball ibguirt wherher he dd Ay for It; and if ho fle 


if you 6nd. him Not Guilty; and that he did not fly, yon 
ſhall then ſay. 20 more, Then the clerk bf the 


whole truth, and nothing but the truth; and when the 
evidence is given to the jury concerning the priſoner, the 
jury (if they go out of the court to conſider of their ver- 
diet) are to be kept in a room, by a ſworh bailiff ap- 
pointed, without meat, drink, fire or candle; and 2 
out any perſons ſpeaking to them, till they bring in their 
verdict. All things being given in charge; the jury 
to their room, and conſider of the matter; when they are 
all agreed, and returned within or near the bar; the pri- 
ſoner is brought ſorth, and the jury are called over; who 


clerk of the peace ſays to them, Look upon the riſonerg 
you gentlemen of the jury; How ſay you, Is . B. Guilt 
of the felony, Je. of which he ſtands indicted, or Not 
guilty ? If the jury ſay Not guilty, it is recorded; aid the 
priſoner taken away; if they ſay Guilty, the clerk of the 
peace, ſays Gentlemen of the jury, hearken to your ver- 
dict as the court hath recorded it; Youſay A. B. is guilty 
of the felony, Oc. whereof he ſtands indicted: To whic 
they anſwer Ves: Then proclamation is made for all per- 
ſons to keep filence, on which the priſoner is ſet to the bar; 
and ſentence paſſed upon him; after which an order or 
warrant is made for his execution, en 
This is the manner of proceeding againſt common cri. 
minals: the court is to be of counſel with the priſoner; 
and -ought to adviſe him for his good, not taking advan- 


402, 403. 2 Hawk. P. C. 9 Co, Rep. 9. And a great 
author obſerves, chat through the adi Naeh by 
law in the trial of cauſes, there is as much as art and con 
ſcience can contrive _ corruption, and in favout of 
right, liberty, life and reputation: And the greateſt eri 
minals here, have privileges which they cannot be debarred 
of, See Forte/cue's Laud. Lig, Angl. 59, 66. 0 
Tribuch and Trebuchet, Terlicbetun ) A tumbrel; or 
cucking ſtool, Cowell, See Coftigatbry, Trebuthet, = 
Tricennale, Is the ſame with Tem 1 Ed. 6 
Tricelma, An ancient cuſtom in a borough in ths 
county of Hereford, fo called, becauſe thirty burgefſes paid 


- 


14. rent for their houſes to the biſhop, who is lord of the 


nas Lib. Nigr. Here,. I 

ridingmote; The court held for a :ridins of 15553; of 
Chart, King Hen. 1. | why bun, 
Triennial Eleſtions. The utmoſt extent of time that 


the ſame parliament was allowed to ſit, by the Rat. 6 V. 


M. e. 2. was three years; after the expiration of which: 

reckoning from the return of the firſt * 4 
liament was to haye no longer continuance. | But, by the 
ſtat, 1 Geo. 1. ff, 2. c. 38. this term was prolonged td 
ſeven years. See Parliament, and Black. Com. 1 F, 1 53s 

189, 430, 432, 433. e 

rigintale, ſee Trental. | | 

Trihing or Trithing, (Sax. 77#5inge) Contains the 

third part of 'a county, ior three or four hundreds: Alſd 
it was a court held withia that circuit, of the nature of the 
court-leet, but inferior to the county-court, Cambd 102. 

Magn. Chart, cap. 36. The Ridings in Porkfhire are 
corruptly called by that name, from T7idings or Trithings : 


termed Triching-Reve;, before whom were brodeht 
cauſes which could not be decided in the hundreds for 
from the r ſuits might be removed to the 
ithing. and thence to the county- court. Selm. | 
Trilion, A word uſed by merchants in 'accougts, t 
ſhew that the word million is thriee mentioned. ; bur a 
Dig. Or it rather ſignifies three millions. 
Trimilchi, The Exg/i San denominated the mon ili 
of May Trimilchi;, becauſe they milked their cattle three 
times every _—__ that month. Breda. | & 
Trinity, (77:iai-@-) The number of three Perſons in 
the Godhead or Deityz. and detiying any one of the Per- 


ſons. in the Trinity, to be God, is ſubjec to divers pe- 


at any time ſince: And if you find him not Guilty, you 
_ 


nalties and incapacitics by the fat. 9 & 10 V3. „ 22 
See Religion; A - ov 
Trinity. 


ace 
| ſwears the witneſſes eo give true evidente; to ſpeak the 


all appearing, and the priſoner being ſet to the bar, the 


tage too ſtrictly againſt him. Mod. Juft, Edit. z. page 


And thoſe who anciently. governed thoſe Trithings,' were | 
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- arbitrator, has an intereſt. in the cauſe, Wc. See Chal- 


3 Crinity⸗ Boule, Is kind of college at Deptford, f be- | 
longiog to a company or corporation of ſeamen, who have 
authority by the King's charter to take knowledge of 


ſailors, and divers other things belonging to Havigation. 
8 Ex. c. 13. By à late ſtatute, pilots of ſhips coming 
up the Thames, are to be examined and approved by the 
Maſter and Wardens of Trinity - Hlouſe, &c. 3 Geo. 1. b. 13. 


6. c. 15. | 


Trinobantes, The inbabicants of Middle/ex, Efex, 


ſons; and for expeditions to repel invaſfons 3 And in the 
King's grants, and conveyances of. lands, theſe three 
things were excepted in the immunities from other ſer- 
vices, Sc. 


1 V. 263, 367: * V. 103. 


thoſe that deſtroy ſea- marks; alſo to redreſs the faults of 


4 
* 


See G. . e. 20. ĩ -U n | | 
Trink, A fiſhing net, or engine to catch fiſh, 2 Hen. 


1 & c. 


Trinoda Necellitas, Signified a rhree/+/d neceſary tax, | 
to which all lands were liable in the Saxon times, 1. e. for 


repairing of bridges; the maintaining of cafiles or garri- 


Exceptis his tribus, expeditione, pontis & 
.arcis conſtructione. Paroch. Antiq. 46; See Black. Com. 


Triozs, Triours, or Triers, Are ſuch as are choſen 
by the court to examine whether a challenge made to the 
panel of jurors, or any of them, be juſt or not. Broke 
121 + c- 1 ; | | , 
Trio:s, 102ds, On the trial of a peer, in parliament, 
a precept was formerly iſſued to ſummon only eighteen or 
twenty, ſeleQed from the body of the peers : then the 
number came to be indefinite; and the evſtom was, for 
the Lord High Steward to ſummon as many as he thought 


proper (but of late years, preceding the following Stat. 


not leſs than twenty-three) and that thoſe lords only 


ſhould fir upon the trial, which threw a monſtrous weight 
of power into the hands of the crown, and this it's great 


officer; of ſelecting only ſuch peers as the then predo- 


minant party ſnould moſt approve of. But now by ſtat, 


7 V. 3. c. 3. upon all trials of peers for treaſon or miſ- 
priſion; all the peers who have a right to ſit and vote in 
arliament ſhall be ſummoned at leaſt twenty days be- 
fore ſuch trial, to appear and vote therein; and every 
lord appearing ſhall vote in the trial of ſuch peer, firſt 
taking the oaths. of allegiance and ſupremacy, and 
ſubſcribing the declaration againſt popery, See Black. 
SG K m ]1w; HAN 13 
Triozs of Jurozs. Jurors may be challenged propter 
afetum, for ſuſpicion of biaſs or partiality. This may be 


2? 


either a principal challenge or to the favour. _ | 
A principal challenge is ſuch, where the cauſe aſſigned 

carries with it, prima facie, evident marks of ſuſpicion, 

either of malice or favour: as, that a juror is of kin to 


either party within the ninth degree; that he has been 


m., --! : 


Challenges to the favour, are where the party hath no 


principal challenge; but objects only ſome probable cir- 
cumſtances of ſuſpicion, as acquaintance and the like; 
the validity of which muſt be left to the determination of 
triors, whoſe office it is to decide whether the juror be 
favourable or unfavourable. P40 JUIOD 8 $467 4 

The triors, in caſe the fi:ſt man called be challenged, 
are two indifferent perſons, named by the court; and, if 
they. try one man and find him indifferent, he ſhall be 
ſworn ; and then he and the two triors ſnall try the next; 
and when another is found indifferent and ſworn, the two 
triors ſhall be ſuperſeded, and the two firſt ſworn on the 
jury ſhall try the next. CG. Lit. 158. and ſee Black. Com. 
3X5 363. bh, 5 9 ; . . 4 : ' | ov 

Tripodium, Leg. H. 1. cap. 64. In quibus vero cauſis 


triplicem ladam haberet, ferat judicium tripodii, 7. e. 60. 


/olid. The meaning is, that as for a ſmall offence, or for 


a trivial cauſe, the compoſition was twenty ſhillings; 


ſo for a great offence;: Which was to be purged friplici 
lada, the compoſition: was to be three times twenty fhil- 


- 


lings, viz. tripodio. Coavell. 


Triroda tertæ, A quantity of lahd, containing three | 


rods or perches. MS. Eliam Aſbmol A. | 
Triſtega, Was the uppermoſt room in the houſe, a gar- 
ret ar room three ſtories high. *Tis mentioned in Mart. 


A 


— 


* 


"Y 


Paris, Anno 1247. arg 


* * 
- 


r * 
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Triſtis, (From the Fr. 'Trajf, i. e. Traf) Is an im. 
nity, whereby a man is freed from attendance on the lord 
of a foreſt when he is diſpoſed to chaſe within the foreſi; 


and by this privilege, he mall not be compelled to hold , 


dog, to follow the chace, or ſtand at any place appointed 


which otherwiſe he is obliged to, on pain of amerciament 

Manwoog, par. 1. pag. 86. | ; 
Triſtra, A poſt or ſtation, in hunting. Cove]; © 
Trithing, Trithing-Beeve, The third part of a cogy.. 


ty, or three more hundreds or wapentakes, were called a 


triding or trithing ; ſuch ſort of portions are the Jarhs in 


Kent, the rapes in Suſſex, and the ridings in Yorkfeire, and 


thoſe who governed theſe trithings, were therey pon called 
trithing-reves, ' before whom were brought all cauſes that 
could not be determined in the wapentakes or hundreds 
See Spelman of the ancient government of England. p. 52. 


See Trihing and Black. Com. 1 V. 116. 


2 Triumbir; A trithing-man, or conſtable of three "Th 


„ 5 Hs 7110S oe, | 

Tronage, (Tronagium) Is a cuſtomary duty or toll for 
weighing of wool: According to Fleta, trona is a beam 
to weigh with, mentioned in the ſtat. Yer. 2. cap. 25, 
And tronage was uſed for the weighing of wool in a ſtaple 
or publick mart, by a common trona or beam; which for 
the tronage of wool in London, was fixed at Leaden-Hall 
Plera, lib. 2. c. 12. The mayor and commonalty of 
London, are ordained keepers of the beams and weights for 
weighing merchants commodities, with power to aſſign 
clerks," and porters, &c: of the great beam and balance; 


which weighing of goods and wares is called Trongge; 


And no ſtranger ſhall buy any goods in Lenden, before 


they are weighed at the King's beam, on pain of forſei. 


ture. Chart. King Hen. 8. | 

+ Tronatoz, (From Trona, i. e. Statera) An officer in 

the City of London, who weighs the wool brought thi. 

ther. | CER NF an of Hei 

= Trope, (Tropus) A rhetorical way of ſpeech, Lit, 
S VETS, W 


Troper, (Troperium, Is a book of alternate turns or re- 
ſponſes in finging maſs; called Liber ſequentiarum, by 
Lindewoode. Hoved, Hitt. p. 283, | | 

Trophp⸗Monep, Signifies money yearly raiſed and col. 
lected in the ſeveral counties of England, towards provid- 
ing harneſs and maintenance for the militia, &c. Stat. 
15 Car, 2, 1 Geo. 1. See Militia. Re, 
Trover, (From the Fr. Trouver, i. e. invenire) Is an 
action which a man hath againſt one, that, having found 
any of his goods, refuſeth to deliver them upon demand ; 


| Or if another hath in his poſſeſſion my goods, by delivgry 
to him, or otherwiſe, and he ſells or makes uſe of them 


without my conſent, this is a converfion for which zrover 


lies; ſo if he doth not actually convert them, but doth 
not deliver them to me on demand. 2 Lill. Abr. 618. 
The refuſal to deliver, on demand, is only evidence of a 


con b fon. ch | 
It is called Trower and Converſſon, and is a ſpecial 
action of the caſe, brought to recover damages to the 
value of the goods, Er. In this action, the plaintiff ſur- 
miſeth that he loſt ſuch and ſuch goods, and that the de- 
fendant hath found them, and converted them to his own 
uſe at ſuch a place; but the loſing is but a mere ſug- 
geſtion, and not material : For if the plaintiff delivered 


the goods to the defendant ; or if the defendant take the 


goods in his preſence, &c. this action lies againſt him, 
if there be a converſion; which is the point of the action, 
and therefore muſt be particularly alledged: If a man 
finds goods, he may take poſſeſſion of them, and no action 
lies; bot he ought not to abuſe or uſe them, for therein 
lies the offence : And where a man finds my goods, and 
refuſeth to deliver them upon demand, it is a converſion 
in law; but if he anſwers that he knows not whether [ 
am the true owner or not, and therefore denies to deliver 
them; this is no converſion, if he keeps them from me, 


a Danv. Abr. 21, 22. 23. A perſon. finds the goods of 


another, and uſes or wilfully abuſes them; as if it be 
piper,” and he put it into water, or the like, this action 
of trover lies againſt him: But not for any negligence wy 
the keeping of them ; as where one finds anothers 9” 


- 


ment, and ſuffers it to be moth-eaten, &c, here no neuen 
| will lie. 1 Cro. 219. EM if 
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legal cauſe of detention, as, a Hen, & c. de alk 
Where a defendant comes to the poſſeſſion by finding, 
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- If in rover," an actual converſion Cannot be proved, 
then proof is to be bad of à demand made, before the 
action brought, of the thing for which the aQion is com- 


menced, and that the thing demanded was not delivered: 


in this caſe. though” au a@aal''convertion may not be 
proved, a demand, and refuſing'to'del:ver the things de- 
manded, is a ſufficient evidence to the jury that he con- 


verted the ſame, till it appears to the contrary. 10 Rep. | 


56, 491. 2 Lill. 619. Such evidence will intitle the 
plaintiff to à verdict, unleſs the defendant can ſhew a 


4 * 
x 


denial is a converſion; but if he had, the goods, Wc, by 
delivery, there'denial is no converſion, but evidence of a 
converſion : And in both caſes, the defendant hath a la y- 
ful poſſeſſion, either by finding or by delivery; and where 
the poſſeſſion is lawful, the plaintiff muſt ſhew a demand 
and a refuſal, to make a converſion : Though if the poſ- 
ſeſſion was tortious, as if the defendant takes away the 
plaintiff's hat, the very taking is a ſufficient proof of the 
converlion, without proving a'demand and refuſal. Sid. 
264. 53 Sali. 365. F | 7 | Oe h 

By Holt, Chief Juftice, the denial of goods to him, who 
hath a right to demand them, is a converſion ; and af- 


ter a demand and refuſal, if the defendant tender the 


goods, and the plaintiff refuſe to receive them, that will 
go only in mitigation of damages ; not to the right of the 
action of trover, for the plaintiff may have that til]. 


Mod. Caf.' 212. 3 Nelſ. Abr. 424, 425. An action of 
trover and converſion may be brought for goods, although 


the goods come into poſſeſſion of the plaintiff before the 


action is brought; which doth not purge the wrong, or 
make ſatisfaction for that which was done to the plaintiff 


by detaining the goods: If a man takes my horſe and 
rides him, and afterwards delivers him to me, rover lies 
againſt him; for this is a converſion, and the re- de- 
livery is no bar to the action. 1 Dan. Abr. 21, 2 Lill. 
G1 8. | | g 

If goods are delivered to one to deliver over to ano- 
ther, and he to whom they were firſt delivered do after- 
wards refuſe to deliver them over, and converts them to 
his own uſe; he is liable to action of trover not only by 
him who firſt delivered them, but alſo by him to whom 
they were to be delivered: And a plaintiff may chuſe 
to have his action of zrower againſt the firſt finder of 
goods; or any other who gets them afterwards by ſale, 
c. 1 Bulſi. 68. 1 Leon. 183 If a common carrier 
has goods delivered to him to carry to a certain place, 
and a ſtranger takes them out of his poſſeſſion, and con- 
verts the goods to his own uſe; action of frower and 


converſion lies for the carrier againſt him. 1 Med. 


I. | 
: Trover doth lie againſt a common carrier for negli- 
gence in loſing goods; though it doth not for an actual 
wrong: And if goods are ſto en from a carrier, he may 
not be charged in trover and converſion; but action 
upon the caſe on the cuſtom of the realm, We, 2 Salt. 
65 5. It has been held, that Where goods are ſtolen, and 
before proſecution of the offender by indictment the party 
robbed brings action of rover, it lies not; for ſo felonies 
might be compounded : but where A. ſteals the goods or 


money of B. and is convicted, and hath his clergy, upon 


the proſecution of B. If he brings trover and converſion 
for the money, and on not puilty pleaded this ſpecial 
matter is found, the plaintiff ſhall recover. 1 Hale's Hift. 
P. C. 546. es 


If upon a fieri facias the ſheriff takes goods in exe- 


cution, and, before the ſale of them, a ſtranger takes 
them away and converts them to his own uſe ; the ſheriff 
may have an action of trover and converſion, as he had 
a lawful poſſeſſion, and is anſwerable for them. 2 Saund 
47. And an executor may have rover for the goods of 
the teſtator; the law gives him a property, which draw- 
eth the poſſeſſion to it, though there be not an actual 
poſſeſſion. Latch. 214. There muſt be a right or pro- 
perty in the goods, or a lawful poſſeſſion, &c. which is 


to be proved by the plaintiff in trover, before the goods 


came to the defendant's hands: And if a man finds his 
goods loſt in the hands of another, if he bought them 
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in open fair or market; this alters the property, and 
he candot recover them. 1 f. 498. 1 Danv. 33. ry 
judged that rrover_lay for the finder of a jewel, 4 dall 
a goldſ{imich who defrauded him of it. 7 SW a. © 
ing out" part of a veſſel, and filling it up with water 
is converſion of all the liquor. Lid, 576. A recavery. 
in trbve# velts the property of the goods in the defendant, 
2 S rangr 1078. In rover, the plaintiff may declare 
u pon a devenerunt ad nanus generally; or ſpecially. pen 
inventionem devengrunt.; And the plea on the defendant's 
part is commonly not guilty, on which the ſpecial. mat- 
ter may be given in evidence, to probe tha F | 
| hath no'cauſe of adion; or. to intitle the defehdant to 
the thing 'in'controverly.” 2 Bal, 313. Wood's Inft, 
540. Vid alſo, 2 Salk. 654. Telv. 198. Cre. Car. 
/ // at nbd I 
In rover for à bond, the plaintiff need. not ſhew the 
date; for the bond being loſt or converted, he may not 
know the date: and ifhe ſhould ſet ,out the date, and 
miſtake it, he would fail in his ation, Cro, Car. 262, 


e plaintiff 


If the defendant find the bond, and receive the money, 
action of account lieth againſt the receiver, and not trover. 
Cro. Elix. 723. 0 ͤ Js. 
The place of converſion muſt be generally mentioned in 
tro ver, or it will be naught. Cyo. EAx. 78, 79. And yet 
where the /rower of goods is in one county, and the con- 
verſion in another county, the action brought for theſe 
goods may be laid in the county where the converſion was, 
or in any other county, as it is only a tranſitory action; 
and neither the place of grober, nor converſion, ate tra- 
verſable. Paſeh. 23 Car. B. R. If there be zrower, before 
the marriage of a female plaintiff, and converſion after- 
wards; the husband and wife may join, and it will be 
good. 2 Lev. 107, eee e e e a 
Trover lies againſt baron and feme, ſetting forth that 
they converted the goods to the uſe of the husband; for 
the feme may be a treſpaſſer, and convert them to the 
busband's uſe, or the uſe of the ſtranger, but not to her 
own uſe; and if the converſion be laid ad ꝝſum of her- 
ſelf and husband, or ad uſum proprium, & c. it will not 
be good. Cro. Car. 494, In zrover the plaintiff may lay 
a converſion here, and prove it in Jreland; it is other- 
wiſe in treſpaſs guare clauſum fregit, for there the party 
cannot prove the treſpaſs but where it lies, nor lay it in 
any other place than where it is. Sie 331. 1 Mod. Entr« 
Engl. 393. 87 . YM Lent 
Action of trover or detinue, at the plaintiff's eleQion, 
may be brought for goods detained; for it is but juſtice 
that the party thould have his goods detained if they may 
be had, or elſe damages to the value for the detainin 
and converſion of them, 2 Lil. Abr. 618. And tref- 
paſs or rrover, lies for the ſame thing; though they 
cannot be brought in one declaration: And the allega- 
tion of the converſion of the goods in treſpaſs, is . 
5 of the damages, Cc. Bro, Jac. 50. Lulav. 
1526, : | „ DEE 
Detinue doth not lie for money numbered; but trover 
and converſion lies for it: For though, in the finding and 
converting generally, the money of one perſon cannot be 
diſtinguiſhed from that of another, all money being alike ; 
yet the proof that the plaintiff loſt, and defendant con- 
verted ſo much, maintains the action, if the verdict finds 
it. Jenk, Cent. 208. Where money is given to a pe- 
ſon to keep, though it be not in bags, action of grower 
will lie; becauſe this action is not to recover the money, 
but damages. Poph. 91. 3 Salt. 365. In caſe a maſ- 
ter delivers corn to his ſervant to ſell, who does ſo and 


converts the money, the maſter may bring 7rower againſt 
5 — 


the ſervant, 2 Bult. 307 1 Roll's Rep. 59. 
had and received would be better. 

There is no proper plea in action of zrover, where it 
lies, but the general iſſue not guilty 5 on which the de- 
fendant may give in evidence chat the goods and money 
were not the plaintiffs. Bro. 109, Trover lieth not 
for any part of a freehold ; but if d:ors fixed are removed 
and converted, it will lie. Wood's Inft. 540. In zrower, 
the defendant may not wage his law, as he may in de- 
tinue; wherefore it often takes place of that action. See 


Detinue and Black. Com, 3 575 151. 4 J. 356. 
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a truſt, as well as of a legal eſtate. 
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| Ctoy-Weight, (Zondes Tree] A weight of twelve 


dunces to the pound, having its name from Troyes. a city 
in Champaign, whence it firſt came to be uſed here. 


Truce, (7reuga) A league or ceſſation of arms; and 
anciently there were keepers of trucet appointed; as 
King E W. 3. conſtituted by commiſſion two keepers of 
the truce between him and the King of Scots, with this 
. obJervari, 2 N 
. . A ee 
© By Stat. 2. Hen. 5. Stat. 1. c. 6. Breaking of truce 
and ſafe-conduQs, or abetting and receiving the truce- 
breakers, was declared to, be high-treaſon, againſt the 
erowu and dignity of the King; and conſervators of 
truce and ſafe- conducts were a . in every port, 
r. See the Stat. and 14 H. 6. c. 8. 20 fl. 6. c. 11. 
29 H. 6. c. 2. and 31 H. 6. c. 4. Alſo 14 Edu. 4. c. 4+ 
But Blackflone ſuppoſes 2 H. 5. repealed by the general 
fatutes of Edu, 6. and Q. Mary for aboliſhing new crea- 
ted treaſons, though Sir Matt. Hale ſeems to 7 it, 
as to treaſons committed on the ſea. 1 Hal. P. C. 267, 
But (according to Blackflone) the Stat. of 31 H. 6. re- 


mains in full force to this day. | Black. Com, 4+ J. 69. 


83 OW N 3 
i Trug-Cozn, (Truga frumenti) Is a meaſure of corn ; 
and at Leominfler, at this day, the vicar hath frug- corn al- 
lowed him for officiating at ſome chapels of eaſe within 
that pariſh, Liber Niger Heref. | 


Truncus, A trunk ſet in churches, to receive the ob- | 
Jations of pious people ; of which, in the times of popery, | 


there were many at ſeveral altars and images, like the 
boxes which ſince the reformation have been placed near 
the doors of churches for receiving all voluntary contri- 
butions for the poor: And the cuſtomary free-will offerings 
that were dropt into thoſe trunks, made up a good part of 
the endowment of vicars, and thereby oftentimes rendered 
their condition better than in latter times FVicarius ba- 
Bebit oblationes quaſcunque ad truncos tam in difta ecclefra 
de, fe. quam alibi infra parochiam ipſius eccleſiz factas. 
Ordin. Vic. Lancaſt. Anno 1430. | OS. 
Trutſa, A truſs or bundle of corn; mentioned among 
the cuſtomary ſervices done by tenants. Cartular S. Ed- 
mund MS. | 


Truft,” (Fiducia, confidentia,) Is a confidence which one 
man repoſes in another—but, as generally uſed in law, 


it is a right to receive the profits of land, and to diſpoſe 
of the land itſelf (in many caſes) for particular pur- 


ſettlement, Cc. or that deed of conveyance which 


on as directed by the lawful owner, or pointed out 
_ oy 


| created the truſt, A truſt is but a new name given to an 


uſe.— If a perſon in whom a truſt is repoſed, breaks or doth 
not perform the ſame, the remedy is by bill in Chancery, the 
Common law generally taking no notice of truſts, 2 
Lill. Abr. 624. A truft and ze were all one at Common 
law, till the Stat. 27 H. 8. c. 10. which diſtinguiſhes 
them: The method of making conveyances by way of 
truſt, was invented to evade the ſtatute of uſes ; and theſe 
conveyances are not ſo much favoured in law, as plain 
and direct conveyances of eſtates. Pa/ch. 23 Car. B. R. 
Truſts : and legal eſtates are to be governed by the ſame 
rules; and this is a maxim which has univerſally pre- 
vailed. It is ſo in the rules of deſcent, as in gavelkind, 
and borough Eagliſb lands; there is a paſſeſſio fratris of 
The like rules in 
limitations, and alſo of barring entails of truſts, as of 
legal eſtates ; per the maſter of the rolls, who ſaid he 
thought there was no exception out of this general rule, 
nor is there any reaſon that there ſhould; and that it 
would be impoſſible to fix boundaries, and ſhew how 
far, and no farther, it onght to go; and that perhaps in 
early times the neceſſity of keeping thereto was not ſeen, 
or thoroughly conſidered. 2 P. Wms's Rep. 645. Sut- 
ton v. Sutton. | | 
Declarations and creations of zru//, of lands, tene- 


ments or hereditaments, are to be in writing, ſigned by 
the party empowered to declare ſuch tra, &c. 29 Car. 


2. c. 3. In the explanation of this ſtatute, it is pro- 
vided, that this ſhall not extend to re/u/ting truſts, or truſts 
ariſing by implication or conſtruction of law : which ſhall 


be of like force as before that act. 4& 5 Ann, c. 16. And 
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chere is a ſtatute by, which infants ſeiſad of-eftates-in fe 


elauſe, Nos wolentes treugam prediffam quantum. ad not | | 
| Rot. 8 ed, may prevent any reſulting ru, to the. aſſignor. 1 


. * 35 —— 
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regard to one part to be for another perſon, but hath been 


| ſhare, and the tru/? eſtate decays, he ſhall not be on 


in traf, may make conveyencen of ſuch eſtates, by order 
of the Chancery. 7 Ann. 6. 9. If a man buys land in 


reaſon of making the grantee conſidered as a truſſes: But 
the Stat. 29 Car. 2. c. 3. relates only to equitable truſts 
and intereſt, and not an-ufe, which is a legal eſtate, *, 
P. Williams 113. | | ee 


either where the deed or conveyance has been taker in 
the name of one man, and the purchaſe-money paid by 
another; or where the owner of an eſtate bas made 4 


another perſon's name, and pays the money for the land 
this will be a 27 f for him that paid the money, thous y 
there be no deed declaring the tra; becauſe the inns 
of fraud extends not to truſts. raiſed: by the implication of 
law: And à bare declaration hy parol; on a deed aflipn- 


Lent, Rep. 361. 2 Fern. 294. Where there has been 
fraud in gaining a conveyance: from another, that i; 1 


There are only two kinds of truſis by operation of W 


= 


voluntary conveyance of it, -and declared: the truft with 


ſilent as to the other part: in which caſe he himſelf ought 
to have the beneſit of that, it being plainly his intent 
Barnardift. 388. W £97 eats bp 9 FP? : 

There ſhall be a tenancy. by the curteſy, c. of a truf 
eſtate ; but of ſuch an eſtate a woman ſhall not be en. 
dowed. 1 P. Williams log. Talbot'; Caſe 139. See 
2 P. Williams 147. A fine and recovery of Ceſui que 
zruft ſhall bar and transfer a truſt, as it ſhould an eſtate 
at law, if it were upon a conſideration. Chant. Rep, 49. 

In equity trafſs are ſo regarded, that no act of a truſtee 
will prejudice the ceſſui que truſt; for though a purchaſer, - 
for valuable conſideration, without notice, ſhall not have 
his title any ways impeached, yet the rruſee muſt make 
good the tra: But if he purchaſes, having notice, then 
he is the 7rufee himſelf, and ſhall be accountable. Ihr. 
Caf. Eg. 384. Where truflees in a ſettlement, join with 
tenant for life in any conveyance, to defeat a remainder, 
before it comes in e; this is a plain breach of uf; and 
thoſe who claim under ſuch deed, having notice of the 
truſt, will be liable to make good the eſtates. 2 Call. 
680. Yet in caſe a truſſee joins with cgſfui que troft in 
tail, in a deed to bar the entail; as it is no more than 
what he may be compelled to, it is no breach of his zruf, 
1 Chan. Caf. 49, 213, | 

It has been decreed, that a truſ for a ſon, &c. ſhall 
paſs with the lands into whoſe hands ſoever they come, 
and cannot be defeated by any act of the father or rruſttei. 
And though a huſband and wife have no children in 
many years, and they and the zru/tees agree to fell the 
land ſettled, &c, it will not be permitted in Chancery, 
Abr. Caſ. Eg. 391. 1 Vern, 181. A termor grants his 
lands in #ru/t for himſelf for life, and to his wife. for 
life, and after to his children for their lives, and then 
to A. B. This truſt to A. B. is good; though, if it had 
been to the heirs of their bodies, it would be otherwiſe: 
And a remote 7ru/# of a term, which tends to a perpe- 
tuity, has been decreed a void limitation, Chanc. Rep. 
230, 239. Ni 

If a huſband makes a leaſe for years, in fruſt for his 
wife, he may ſell it, and it will bind her: But when a 
truſt is firſt created for a wife bona fide, he cannot fell it, 
unleſs ſhe join in a fine. Bid. 307, 308. It has been ad- 
judged, where a term is ſettled in zru/t for a jointure on 
a wife, or in purſuance of marriage articles, or if the 
term of the wife be aſſigned by her before marriage; the 
huſband can neither charge nor ſell it, &c. though if the 
aſſign ment is made after marriage in traſt for the wite, 
it is then voluntary and fraudulent. Jbid. 225. 

A truſt to pay portions, legacies, Ic. out of the rents 
and profits of the lands, at the day prefixed, gives the 
truſtees power to fell; if the annual profits will not do 
it within that time, then they may fell the land, being 
within the intention of the 2ru/t; And they cannot ſell to 
raiſe the money, except it be to be paid at a certain 
time, 1bid. 176. A tru/tze for ſale of lands for pay- 
ment of debts, paying debts to the value of the land, 
thereby becomes a purchaſer himſelf. 7bid. 199. Where 
a truſtee for paying portions, pays one child his full 


uc 


1 * 
11 — « . 
a7 


ſuch payment. 2 Chen. Ca. 132. ' If one deviſes land de 

truſteis until his debts are paid; with remainder over, and 

_ the 174/723 miſapply the profits; they ſhall' hold the fand 
only till they might have paid the debts, if the rents had 


1 


charged, and the rruſleer are only anſwerable. f P. il. 
liams 519." And à perſon having granted a leafe of land 
to tuſteli, in truſt to pay all the debts which he ſhoald 
owe at his death, in à juſt proportion, without any pre- 
ferentez it was here declared,” that the ſimple contract 
de dis became as debts due by mortgage, and ſtiould carry 
intereſt. , Thid. 229. FCC 


Fruft of a frerfimple eftate, or fee · tail, is forfeited by: | 


treaſon, but not by felony; for ſuch forfeitute' is by way | 
of efcheat,” and'an eſcheat cannot be but where there is 
4 defect of 'a'tenant; and here is a tenant,” Hard 4975. 
See Fend. Cen. 245. A trat for a term is forfeited to the 
King in caſe of treafon or felony; and the 2ruſrees in equi- 
ty all be compelled to aſſign to the King. Cre. Zac. | 
513. If a bond be taken in another's name, or a leaſe | 
be made to another in 21 for a perſon, who'is afterwards | 
convicted of treaſon or felony, they are as much liable to 


be forfeited as a bond or leaſe made in his own name, or 


in his poſſeſſion. 2 Hawk, 450. Execution may be ſued, | 
and lands held in truß delivered, where any perſon is | 
ſeiſed or poſſeſſed in tru? for another; by the Ratute of | 
„ co on) fn» RE RS 
Truſtees being obliged to join in receipts, one is not 
chargeable for money received by the other: In the cafe 
of executors it is otherwiſe. 1 Salk, 318. 2 Vern. 
Rep. 515. A truſtee robbed by his own ſervant, ' ſhall be 
diſcharged of it on account; thovgh great negligence | 
may charge him with more than he hath received, in the 
„ i Ran 2 42 Op 8 A | 
There is a breach of rruft in fervants, going away with | 
their maſter's goods delivered them, Se. | 


i 


* * 


„— 


. of & reſulting trafl, or truſt by implication of law. 


It was ruled by lord chancellor Cowper, that the ſta- 
tute of frauds, 29 Car. 2. c. 3. /. 8. which ſays, That 
all conveyances, where truſts and confidences fhall ariſe or 
reſult by implication of law, ſhall be as if that act had 
never been made,” muſt relate to truſts and equitable in- 
tereſts, and canndt relate to any uſe which is a legal eſtate, 
Mich. 1709. in the cafe of Lamplugb. v. Lamplugh, 1 P. 
Wms. 112. SORE 1 
No rule is more certain than that if a man makes a 
conveyance in truſt for ſuch perſons, and ſuch eſtates as 
he ſhall appoint, and makes no appointment, the reſult- 
ing truſt muſe be to him and his heirs. The truſc in 
equity muſt follow the rules of law in the caſe of an uſe, 
and that it would be ſo in the caſe of an uſe is un- 
doubtedly true, and that was Sir Edward Clter's caſe in 
6 Rep. per Lord Chancellor. Fitz. Gib. 223. Fitſgerald 
v. Ld. Faulconbridge. | f 
Wherever there is a conſideration there can be no re- 
ſulting truſt. But if a leaſe be made for years without 
a conſideration, there will be a reſulting cruſt to the 
leſſur. | 8 
Where a daughter's portion was charged upon the fa- 
ther's land, ſhe, at the requeſt of her father, had releaſed 
her intereſt in the land, to the intent that he might be 
enabled to make a clear ſettlement thereof upon the ſon, 
It was declared by the lord keeper, that if this was 
done by the daughter without any conſideration, there 
would be a reſalting truſt in the father, whereby he 
ſhould be chargeable to t he daughter for ſo much money. 
Freem. 305. Lady TyrelPs caſe. | 
But where a truſtee purchaſes lands out of the profits 

of the truſt eſtate, and takes the conveyance in his own 
name; tho' probably, if he cannot make other ſatis fac- 
tion for the miſapplication, theſe lands may be ſequeſter- 
ed, yet they cannot be declared to be a truſt for cui que 
a/:, no more than if 4. borrows money of B. for it is 
not a truſt in wwriting;' and a reſulting truſt it cannot 
4e, becauſe that would be to contradid the deed by ba- 
rol proof, directly againſt the ſtature of frauds, Bur if 
this purchaſe had been recited to bave been made with 
the profits of the truſt eſtate, this appearing in writing 


Com. 3 V. 28.n. a 
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might ground à reſuiting truſt. Os appeal to th 
of lords, this decree was. affir med. Clan. Nrur. 4 
77 Kirk v. #66: ne #4 als Haide 141 45 4 1 19 i 

So where a teſtator impowered the executot to lay ont 


been dul) applied; and aſter that che land is to be diſ. 1 the perſonal eſtate in land, aid ſettled it on | and big 


heirs: Aud the executor being about to pufchaſe told 


A." mother of it, aud aſced her con ſenty but tot the 


conveyance in bis ow names aud no truſt in wrizing 
was declared but it was proved that be at ſeveral times 


deelared it muſt be ſold to make A. ſatis faction ; ye he 


court (though inclined to decree. a:codveyance to A the 
executor being dead inſolvent) declared it cauld not, hen 
cavſe' there Was no expreſs proof of the application og 


the truſt money. Ch. Prec. 168. pl. 139; Ferme Warns 


ing on this ſubjec, fee 21 Vin. Abt; r. Truſt, ang New 
Abr. fir. Uſes and Trufſs, See farther as to Truly, Black: 
Com, 2 V. 327. 3 431, %½//%ꝓ4%?ü aan 148 15 19 

Truſtees of Papiſts, Are diſabled to maké preſenta- 
tions to churches. Sat. 12 Ann., c. 4. 

Tub, A meaſure containing ſixty pounds weight of 
tea; and from fifty-fix to eighty-fix pounds of camp hire, 
de, ,t, ð ß ß oe OP Ty. 

Tub⸗ Man, in the Exchequer. In the court of . ex» 
chequer two of the molt experienced barriſters, Aber 
the Poftman, and the Tub-man, (from the places 1 


1 


which they fit) have a precedence in motions, Black 


Tumbꝛell, (Tumbrellum, Turbichetum,) Is an engine of 
puniſhment, which ought to be in every liberty that hath 
view of frank- pledge, for the correction of ſcolds and 
unquiet women. Kitcbin, fol. 13. See Caſtigatory, Cuck- 
ing: to. 8 | 1 | 

Tun, (Sax.) In the end of words ſigniſies 2 Teen; 
or dwelling-place. . i B K „ Tb, 

Tun, (Lat. Tune/lum) A veſſel of wine and oil, being 
four hogſheads. 1 R. 3. c. 12. A tun of timber is 3 
meaſure of forty ſolid feet, cut to a ſquare, 12 Car. 2. 
c. 14. And a tun is twenty hundred weight of coals, &. 
by Star. o @ 140 W. . r. 1; 0 nts | 


Tunnage, (Tannagium) Is a cuſtom or impoſt granted | 


to the crown for merchandize imported or exported, pay- 
able after a certain rate for every tum thereof. Stat. 12 
Hen. 4. c. 3. 6 Her. 8. c. 14. 1 Ed. 6. c. 13. 12 
Car. 2. c. 4. See Cuſtoms. | a foe 
Tun-greve, (Sax. Tungerzva, i. e. villa prepofitus,) 
A reeve or bailiff, gui in villis (& que dicimus manetiis) 
domini perſonam ſuſtinet, ejuſque vice omnia diſponit & mo- 
deratur, Spelman. | | | 111 8 
ee The liberty of digging turfs. Man. Ang. 
om. I. p. 632 jy 8 | 
Curbary, (Turbaria from Turba, an obſolete Latin 
word for zurf) Is a right to dig i on a common or 
in another man's ground. Kzch. 94. Alſo it is taken 
for the place where tur are dug: And turbus hath 
been uſed for the 0%; and turbarius for the turbary. 
Turbets, May be imported as they might have been 
before 10 & 11 V. 3. 1 Geo. 1. Stat. 2. c. 18. 
Turkey Company of merchants, having divers facto- 
ries abroad, and which carry on great trade to Turkey, 
&c; created in the time of Queen Elizabeth, See Mer- 


chant, | \ 


Turkins, A kind of ſky-colour'd cloth, mentioned in 


Stat. 1 R. 2. c. 8. 8 x | | 
Turn, or Tourn, Is the King's leet through all the 
county ; of which che ſheriff is judge; and this court is 
incident to his office; wherefore it is called the ferif”s- 
tourn : And it had its name originally from the ſheriff's 
taking a turn or circuit about his ſhire, and holding this 
court in ſeveral places; for the word turn, properly taken, 
doth not ſignify the court of the ſheriff, but his peram- 
bulation. Crompt. Juriſd. 230. 4 laſt. 260. 2 Hawk. 


f. C. $8. 


The turn is a court of record; and, by the Common 
law, every ſheriff ought to make his turn or circuit 
throughout all the hundreds in his county, in order 
to hold a court in every hundred for redreſſing com- 
mon grievances, and preſervation of the peace; and 
this court might be holden at any place within the hun. 
dred, and as often as the ſheriff thought fit; But this 
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of.opprefiinix the people, by holding his court at ſuch, 
times and places at which they could not convemently- 
attend: and thereby increaſe the number of his amerce- 
ments; by the Stat. of | Magna: Charta, cap. 35. it was. 
euacted, That no ſheriff hall make his turnthrough a 
hundred but twice in a year, vir. once after Eafter,, and 


onde after the feaſt of St. Michael; and at the place, 
- accuſtomed: | Alſo” a ſubſequent ſtatute ordained, That, 


every ſheriff ſhall:make. his turn yearly, one time within, 
the month after Eaſer, aud another time within the 
month after Michae/mas; and if they hold them in any 
ether manner, they ſhall loſe their turn for that time. 
37 Soya 1567 fa oo nn 420 enog toy 
Since theſe ſtatutes, the ſheriff is indictable for holding 


this court at another time, than what is therein limited, 


or at an unuſual place: And it has been held, that an 


indicment found at a ſheriff's rn, appearing.to have 


been holden at another time, is void. Dait. Sher. 390, 
391. Dyer 151. 38 Hen. 6. ns 
At Common law the ſheriff might proceed to hear and 
determine any offence within his juriſdiction, being in- 
died before him, and requiring a trial, till ſheriffs were 
reſtrained from holding pleas of the crown by Magna 
Charta, cap. 17. But that ftatute doth not reſtrain the 
ſheriff's turn, from taking indiaments or preſentments, 
er awarding proceſs thereon ; though the power of award- 
ing ſuch proceſs being abuſed, was taken from all the 
ſheriffs (except thoſe of Zondon) by the 1 Ed. 4. c. 2. 
and lodged in the juſlices of peace at their ſeſſions, who 
are to award proceſs on ſuch indictments delivered to 
them by the ſheriff, as if they had been taken before 
themſelves, Ce. 2 Hawk. 57, 70, 71. © 
The ſheriff*s power in this court is ſtill the ſame as 
anciently it was, in all caſes not within the ſtatutes above- 
mentioned; he continues a judge of record, and may in- 
quire in his turn of treaſons and felonies, by the Com- 
mon law; as well as the loweſt offences againſt the 
King, ſuch as purpreſtures, ſeizure of treaſure trove, of 
waifs, eſtrays, goods wrecked, c. All common nu- 
ſances and annoyances, and other ſuch like offences; as 
ſelling corrupt victuals, breaking the aſſiſe of beer and 
ale, or keeping falſe weights or meaſures, are here in- 
dictable; alſo all common diſturbers of the peace, bar- 
retors, and common oppreſſors; and all dangerous and 
ſuſpicious perſons, Cc. 11 12705 
And the ſheriff in his turn may impoſe a fine on all 
fuch as are guilty of contempts in the face of the court; 
and upon a ſuitor to the court making default, or refuſing 
to be ſworn on the jury; or on a bailiff not making a 
panel; on a tithingman neglecting to make his preſent- 
ment; or a perſon choſe conſtable refuſing to be ſworn, 
tc. And he may amerce for offences; which fines and 


amerciaments are leviable and recoverable by diſtreſs, 


Sc. Jbid. 58, 60, 67. But not withſtandiog this it has 
been obſerved, that great part of the buſineſs of the 
turn and leet hath, for ſeveral years paſt, through the 
negligence of ſheriffs and ſtewards, devolved on. the 
guarter ſeſſions, Wood's Inſt, See County Court, and 
Court Leet, | 5 io 
Turnips. Penalties on ſtealing turnips, 23 Geo. 2. 


„ 5-10 
Turno Uicecomitum, Is a writ that lieth for thoſe. 


that are called to the ſberif*s turn out of their own hun- 
dred. Reg. Orig. 173. 5 

Turnpikes, There are Hatutes continually made for 
erecting turnpiles for repairing ways; empowering 
juſtices of peace and other commiſſioners to appolut 
ſutveyors of the roads to amend the ſame; and alſo col - 
lectors of the toll at the places where the zurapites are 
ſet up. 5 | | 
Now by the fat. 7 Geo. 3. c. 40. all the laws relative 
to the turnpike roads are reduced into one law, The ſub- 
ſtance of that aft is as follows: 2 

By Ses. 1. Five or more truſtees for turnpike roads, 
at a general meeting, are impowered to erect weighing 
engines, for weighing carriages; and to take 205. (ad- 
ditional tolls) for every bundred weight which every 
narrow four wheeled carriage, with the loading, ſhall 


weigh above fixty hundred weight, So for all broad | ſcize and diftrain the ſame, 


= 


four;, wheeled. carciages weighing, above fix. tuns; and 


alſo, for, all carts, or two wheeled carriages, with broad 


_ 


wheels, weighing above three tons; to be levi | 
other tolle, add applied In repair. of the road. 0 ah 

\2, Not to extend to, Waggons, c.. having axle. 
trees of ſuch different lengths, that the diflapce from. 
wheel to wheel (of the narrower, pair). be not mote than 
four feet two inches; and that the diſtance from wheel 
to wheel of the other pair be ſuch that the fore and hind 
wheels roll only one ſingle path of fixteen. inches wide 
at the leaſt, on each fide, and having the fellies of the 
breadth. of nine inches at the bottom; but that the ſame 
ſhall, paſs, on any turnpike road, and through any toll. 
gate within 100 miles from, London, on pay ing only ſo 
much of the tolls as ſhall not exceed ane half of the full 
toll payable for waggons, Ic. having the fellies of the 
breadth of nine inches from ſide to fide, or for the heag, 
of draught drawing the ſame, and not rolling. a path of 


x 


ſixteen inches, 


3. Nor to extend to carriages employed in huſbandry, 


4. Truſtees are 1mpowered to order the fellies of car. 


riages to be gage. | 
5. No compoſition for tells to be made in reſpe& of 
narrow wheeled carriages... © TY 

6. Penalty of 5 J. on ſraudulently.unloading goods at 
or before the ſame come to any gate or weighing engine 
or laying on goods after having paſſed the ſame;—the 
driver to be committed for one month: And collegors 
neglecting their duty are to be diſcharged, or forfeit 50 
at the option of truſtees. e WG 


7. No waggon, Cc. ſhall paſs along any turnpike road, 


| above twenty. miles from London or Mefiminſter, having 


the fellies of the breadth. of nine inches at the bottom, 
| unleſs the ſame be made in ſuch manner, that no pair of 
wheels (except ſuch as roll a ſurface of ſixteen inches) he 
wider than four feet ſix inches from inſide to inſide; and 
that the diſtance from the centre of the fore to the contre 
of the hind wheel of ſuch waggon, Cc. (not being uſed 
for carriage of timber only) beè not above nine feet; on 
forfeiture of 5 J. by the owners. —— Officers are required 
to meaſure ſuch carriages: 3 J. penalty on obltrut. 
ing thin. Wen ot any boi ie 7 | 

8. No broad wheeled waggon, Ac. to be drawn with 
more than eight horſes z nor two wheeled carriages with 
more than five; —in pairs, Narrow four wheeled car- 
riages not to be drawn with more than four horſes, &. 
nor two wheeled carriages with more than three ;— 
on forfeiture, of 205. and the ſupernumerary horſes. a. 
lea. 13. 1 * / 

9. Five pounds penalty on fraudulently taking off any 
horſe, or altering the diſtance of the wheels, before coming 
to any gate, Ec, | | 

10. And a driver travelling with more horſes the ſame 

day, than he ſhall have paſſed through any gate with, 


- 


ſhall be deemed guilty of a fraud, 

11, Provided that, where it is neceſſary, truſtees may 
allow waggons, &c, with broad wheels to be drawn up 
hills by ten horſes; and narrow wheeled carriages by fix. 
— The extent of the hills to be ſpecified in the order of 
allowance, which is to be certified to the general quarter 
ſeſhons: And the order, if approved, is to be con- 
firmed, and filed; otherwiſe to be vacated ;. and after 
ſuch confirmation and filing, no perſon ſhall be liable to 
any penalty for uſing ſuch number of horſes, as ſhall be 
allowed. 

12. Provided alſo, that if it appear, that any waggon, 
Sc. could not, by reaſon of deep ſnow er ice, be drawt 
with the reſpective weights, and by the number of horſes 
allowed; then it ſhall be lawful to ſtop all proceedings 
for recovery of any penalty which may have been incurred 

by drawing with more horſes than allowed. 

13. Narrow wheeled carriages not to be drawn by 
horſes in pairs; except four wheeled carriages loade 
with fiſh, rabbits, poultry, calves alive or laughter 
or lambs only. | 

14. No carriage to be fraudulently turned out of! 
turnpike road, to avoid the tolls, on forfeiture of one 
the horſes, (not being the ſhaft horſe) with all his gest 
and accoutrements, to the uſe of any perſon who fla 


16, Drive 


. ; 
be 
9 5 * . 0 
1 , N C9 „ 
2 ; ; PF s Ih 


16. Driver of any waggon, We. with wheels not duly | _ $5. But no plaintiff all recover in any action for 


conſtructed ; or drawn by more horſes than authorized; 
may be apprehended by any perſon, taken before a juſ- 
| rice; and on conviction forfeits 5 % * uh 


17. Drag-irons to be flat at the ſole, and of the breadth . 


of the fellies, on forfeiture df 40. 


18. The owner's real name and place of ada. bs. 


painted on the file, or moſt conſpicuous part of each wag- 
gon, Sc. alſo the words Common Stage Maggon 
or Cart, as the caſe may be. Travelling without the 
owner's name and place of abode, or with a fiditious 
name thereon, forfeits 5/. And without the wong bs re- 
quired, 405. | [FER HR: 
23. The act not to extend to- any chaiſe marine, 


46 coach, landau, berlin, chariot, chaiſe, calaſh, or 


«© hearſe; of to any caravan, or covered carriage, of any 
„% nobleman or gentleman for his private uſe; or to ſuch 
% ammunition or artillery as ſhall be for his Majeſty's 
« ſervice; or to any cart or carriage drawn by one 
56 horſe, or two oxen, and no more; or to any carriage, 
«« having the ſole or bottom of the fellies of the wheels 
* thereof of the breadth of nine inches, which ſhall be 
« laden with one ſtone, block of marble, one 
« metal, or one piece of timber.“ | 
24. But perſons fraudulently taking the benefit of 
any exemption, forfeit not exceeding 5 J. nor leſs than 


1. 3 
be” Forty ſhillings penalty on ſurveyors ſuffering any 
obſtraction to remain on the roads. ; 

30. Direction poſts to be ſet up where ſeveral high- 
ways meet; and where the highways are ſubject to deep 
or dangerous floods; and for guiding travellers in the 
ſafeſt tract. Mile-ftones alſo to be ſet up :!—Expences to 

be defrayed out of the tolls —Surveyors neglecting their 
duty herein, forfeit 207. | | 

31. Penalty not _— 5 J. nor leſs than 107, on 

pulling up or deſtroying potts or banks to be ſet up on 
the ſides of the roads, for ſecurity thereof, or the parapets 
of bridges ; or defacing mile-ſtones, or diretion-pofts ; 
or the offender may be committed and kept to hard la- 
' bour, not exceeding a month, nor leſs than ſeven days, 
and whipt. | | only 

37. Nyſances on the road may be proſecuted at the 

expence of the revenues of the /urnpike ; But proſecutions 
are reſtrained, unleſs on offender's confeſſion, or proof 
by witneſſes 3 f 
48. Any ſeizure or diſtreſs made for any forfeiture 
incurred, unleſs by warrant, is to be delivered over to 
the conſtable till proof made of the offence before ſome 
juſtice; and if not made within fix days after ſuch de- 
livery, the diſtreſs to be returned to the owner; and the 
ſeizer to pay expences of keeping; but on con viction, 


an order to be made for delivering the diſtreſs to the 


ſeiſer. Seizer not duly proſecuting ſuch ſeizure forfeits 
405% _ | 


Any juſtice (though a truſtee) may act. 


1. Penalties, Ic. (not otherwiſe directed) are to be 
levied by difireſs and ſale ; one half to the informer, tbe 
other to the ſurveyor, towards repairs: For want of diſ- 
treſs, &&c, offender to be committed, not exceeding three | 
I' younger houſes farther; and the uſe of theſe tyhwiths was 


months; unleſs the penalty, Wc. be ſooner paid, 


53. Proſecutors or informers at liberty to ſue, either 
_ as the act directs; or by action of debt for pecuniary pe- 
nalties; or by action of trover for any beaſt of draught, 
or other goods, in which the forfeiture ſhall be ſuffi- 
cient evidence of property to plaintiff, he need not prove 
any ſeizure or demand; and ſhall have full coſts: But 


* 


ten days notice in writing, to be given to the pirty of- 
ſending, previous to the commencement of ſuch action: 


he ſame to be brought within one month after the 
Eeiieiiigg 7 * 

54. Diſtreſs for money to be levied by virtue of the 
act, ſhall nor be deemed unlawful, nor the party making 
it be deemed a treſpaſſer, for default of form in the pro- 
ceedings; gor (ball the party diffraining be deemed a 


treſpatſer ab initio, on account of any ſubſequent irre 


gular itv. 


piece of 


49. All eonvictions to be on confeſſion; or oath of one 
or more witneſſes: —Inhabitants competent witneffes ;— | 


| couſins of the male-line; and for default thereof to eſcheat. 


1 
* #4 £5 _ Gy 4 ' 
; "eu 7 Y by > ' * * 
. 95 „ . 0x" 
3 233 I * , 


ſuch irregularity, if tender of ſufficient amends has been 
made befo 


joined, 


purſuance of the act, to | 
months after the fact committed: To be local. De- 
fendant may plead the general iffue, and | 


— for defendant; who in all caſes ſhall have treble 
coſts, ; | . 


pike acts are repealed, See Highway. e of 
Turny, (Fr. Tore) Mentioned in the Star. 24 H. 8. 


e. 13. See Tournament. jr 


Vide $ch:olmaſter. 


Twaite, Signifies a wood grubbed ups and cohverted 


to arable land. Co. Lit. 4. | 
Twanight Geſte, ( Heber Duaram NoSium) Was 4 
ad Night ; and if be did any injdry 


gueſt at an inn * 
to any perſon, he was to anſwer for it himſe'f; ah 


not his hoſt, as in caſe of a'tbird Night's Awnbinde; Sax. 


Lex See Aaunbinde. 


Twelthinvi, Sar.) The higheſt rank of men, in 


the Saxon government, who were valued at one thouſand 


two hundred ſhillings; and if any injury were done to 
ſuch perſons, ſatis faction was to be made according to 
their worth. Leg King Alfred, cap. 12, 13, Ce. and of 
King H. 1. t. 70. ö | RS a woke 2 

Twelve Men, (Duodecimo bomines legales) Is a number 
of tauelve perſons or upwards, by whom and whoſe oath 


23 to matter of fact all trials paſs,' both in civil and 
criminal cauſes, through all courts of the Common law 


in this realm: They are otherwiſe called the jary or l- 
queſt. See Jury, e 
wo Witneſſes, len nvegſary. In all caſes of high 
treaſon, petit treaſon, and miſpriſion of treaſon, by Sta- 
tuter 1 Eq. 6. c. 12, 5 C6 l. 6.6 11 & 1&5 
Pb. & Mar. c. 10. Two lawful witneſſes are required 
to convi@ a priſoner; except in caſes of coining, and 
counterfeiting the ſeals; or unleſs the party ſhall willing 


ly. and without violence confeſs the ſame. Such confeſhon, 
| by Star. 


7 V. 3. c. 3. muſt be in open court. —8ee the 
Statutes and 1 Hal. P. C. 297. Stat. Tr. 2 V. 144. 
. e 375 Nlact. Com. 3 . 350. And fee alſo Sup» 
pletory O-th. "0 Stray; He Ws ; 
_ Twphindf, Sar.) Were the lower order of Saxons 
valued ar 200. as to pecuniary mulſts- inflicted for 
crimes, fc, Leg. Alfred. c. 12. „„ 

Erdtian, An accoſation, impeachment, or charge, 
of any treſpaſs or offence, Leg. Etbulred. 8 


CTrxiwith, (Brit. derived from 55, 1 u N 40 4 


tit domus, vel locus edificande domui apt, or from tylarh, 
trabr, tignus) Signiſies a place whereon to build a houſe, 


or a beam in the building: And it is applied to familia, 


a tribe or family branching forth of another, which in 
the old Engliſh brraldry is called /ctond or third houſes ; 
ſo that in caſe the great paternal ſtock brancheth itſelf 
into ſeveral gylwiths or houſes, they carry no ſecond or 


to ſhew not only the originals of families as to the pedi- 
gree, but the ſeveral diſtinctions and diftances'of birth, 
that in caſe any line ſhovid make a failure, the next in 
any degree may claim their intereſt according to the rule 
of deſcent, tc, alan 3 2 N: | 
Tynmouth; ' There is a cuſtomary deſcent of lands in 
the honour of Tyamoarh, that if any tenant hath iſſue two 
or more daughters, and die ſeiſed in fee, the land ſhall 
go to the eldeſt daughter for life only, and after to the 


- 
* 
CY ” 


2 Keb, 111, 114. 
Type, (Typur) A figure, example, or likenefs of @ 


thing. Lit. Dis. The chgracters uſed in printing! 
called Ber. e ee ee N 


Typographia, The trade of printing. 74. 
-pthes,” ¶ Dacinc. ) See - ih, 
11 n | 


ore action brought: And if no tender has. been. 
| wade, defendant may pay money into court Weft iſs” 
56. Appeal to the General Quarter $eL5ons, given. . 
50. Action againſt any perſon for any thing dane id. 
commenced within three 
give the 


fpecial matter in evidence: —If the action is brought 
after the time limited, or made tranſitory, the jury Hall 


By this act the principal parts of all the former tara · 
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to beg in the pariſnhes where they dwell, ſhall be deemed 


Patent gatherers, or gatherers of alms, under;pretepce of | 


88 comedy, opera, play, farce, or other entertainment 
bs f 2 
11 


„have, not having proper. certificates ; ad all other 
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Aba an d A * 28 4 my * Mt en 
ang Vacant, free, that is at leifare;, allo void.” 
itt. Dick. . an 
caria. A void place, or waſte geo d4.— 
Dedimus omnia_deminica 15 Vacatiis, & engt, Gr. 
Mem, in Scacc. Mich, g Rd. . 

3 1 70 | £ : KN j 

Aan See Juagerut, an 19/9 Abr. 5 36. 1 

. Wacating Recozds, Imbezzling or wacating, records. 
or lalſify ing certain other 1 N in a court of ju- 
dicature, is a ſelonious offence. againſt public juſtice,. 
See the Statutes 8 H. 6. c. 12., 21 Fac, 1. c. 26. 4 V. 
SM. . 4. and Black. Com. 4 V. 18. 

Uacation, (V acatie] Is, all the time between the end 
of one term and the beginning of another; and it begins 
the laſt day of every term as ſoon as the court riſes. The 
time from the death of a biſhop, or other ſpiritual per- 
ſon, till the biſhoprick or dignity.is ſupplied with another, 

33 allo called wacarten. Stat. Weitm, 1. c. 21. 14 Ed. 3. 
c. 4. See Black, Com. 3 V. 276. | 


Ua itura, An avoidance of an ecclefiaftical benefice; 
as proma vacatura, the firlt yoidance, We, 


Uaccarp, (Yaccar:a) Is a houſe or place to keep cows 
in; a dajry-houſe, or cow-palture. Flea, lib. 2. 
'Waiccariy „ Te ee s after the com- 
COWS. ; bid. | ed , BY 
;Uadiare,, Dueltum, To wege a combat, where two 
AN parties on a challenge give and take a mutual 
pledge of Fighting, au, bas cot; nde oy 
\ Uadium poncrt, Is to take ſecurity, bail, or pledges 
Gr the appezrance of a defendant in a court of juſtice 
recipimus tibi, 5c quod ponas per vadium &. /abves ple 
gios Jebannem de By Ce. Reg. Oli: · 114 
Madium Po; cuum, A wortgege or pawn of lande 
to engaged to 25 creditor, that he hath a. 75 to the 
Sten profits for the” ule,of his debt. Glarvif. lb. 30. 
C ; 


4" 8. . See, Black. Cem. 2 V. 997 A 41299 2143 722 
dium vivum, A living pledge, as wheß a man 
bop a, {um of another, and. rants him an ellate, as 
of 201, per annum, to hold until N and profits {hall 
tepay the ſum borrowed, Black. Com, 2 C. 151 
Vagabond; (gala de,) One that wanders, about 


— * * 


has no certain dwelſing; an idle fellow: And rogues, 
ſtargtes. Fee ne Black, Com. 4 F. 17 
Tee f awfully return to a pariſh 
ving wherewith to maintain themſelves, live idle, and re- 


wagabonds, and ſturdy beggars, are mentioned in divers 
agrants, )/ egrantzs) By the ſtatute 7 Geo. 2, 6. 5. 
ho threaten to e and leave their wives or 

{dren to the pariſh or un | arith 
from whence they have been legally removed; or, not ha- 
uſe to work for the uſual wages; and all perſons going 
rom door to door, or placing themſelves in ſtreets, Ce. 


- m 


— — 


idle and diſorderly pets. All perſons going about as 


ee by fire, I: PLA lien for. priſons, c. all 
| 04 and beat Watds; all common players of interludes, 
and perſans who for hire, gain, or rex ard, act, fepreſegt, 
or perform, or cauſe to be added, &c. any interlude, 


a erg any part therein, not being àauthgpriſec by 
law Al minfirels, jugglers; all perſons, pretending, to 
be Kaen, or wandering in the habit or farm; of Eg yp- | 
tiaus, or pretending. to; have kill in phyſiggnomy, pal- 
 meſtry, or other crafty ſcience, ot to tell fortunes, or uſing. 


anꝝ ſubtle craft to deceive and impoſe on a perſon; or play- | 


ing or betting at any galawful, games or, plays; and all 

perſons, who run away and leavę their wives and chil- 

Aren, wherebythey become cbargeable to apy, pariſh all 

p * not duly licenfed ; all ,perſons.. wandering, abroad 
0 


and lodging in ale-houſey, barns, outbouſes or in the 


open air, not giving. a good account of themſelyes; and 
e e, ee, e aud begging, we e 
* bin 


ſoldiers, mariners, or pretending to go to, wo 


- perſons, wandering Abroad pd .bepging ; Ang alf perſons | 
going from door to door, df placing themſelves in ftreets, | 
A they duel, 3pd beiog | 
apprehended for the ſame; ſhall refit or gſcape, Wall de 


| 5 being convitted ; 
and 


| general, privy {earch to 


0 


HS ih XN 4d on 8 7 TE . , 23 * re 8 
Al end-gatherers ofenging ainft the Fiat. 3 1 Ge. . 
ML perlons apprebended as rogues 


agabonds, and eſs ing, or 


ſog to go before 1 
2 2 . ' ERS - a+ 2 e 4 
jaſtice, or to be examined upon oath bene fy jultice./ 

C 


of refaling'to'be conveyed'by paſs; or giving s falſe gc. 


count of themſelves after warning of the pihiſhn nt; #4 


ak roguestor vagabonds breaking or eſcaping out of an 


houſe of correction; and all perſons who having "ol 
poniſbed as rbp cer and vyg#bonds ſhall again commit an 

of the ſaid offences, and offenders ageiuſt this act 1 
children with them, (and ſuch children being put ct 
apprentices or (ſervants purſdant to this act) being again 


4 


found with the ſame children, ſhall be deemed it@orric 


 gible rogues. \- » FOX” l Loom: Ty Pn, 
The puniſhment of idle and di/orderly, perſons is com... 


| mirmiunt to the houſe of correction, there to be kept to 


hard labour, not.exceeging a month. Nogues and wars. 
bondt art to be oblich whipt or fent 2 the N of 
correction until the next, ſeſſions, or any leſs time, and 
after uch whippiug or commitment may be paſſed to 
their laſt legal ſettlement or place of birth, or if under 
fourteen, and have a father or mother living, to the 
place of abode of ſuch father and mother. And if 
committed until the nrxt ſeiſions and adjuiged a rogue 
or Vagaband, the juſtices may order him to be kept in 
the houſe of correction to hard labour not exceeding fix 
months. * „%% aca 

A perſon adjudged at the ſeſſions an incorrigible rogue, 
may be kept in the houſe of cortection to hard labour, 
not exceeding two years, nor leſs than fix months, and 


during the confinement be correfted by whipping, at ſuch 


times and places as the jultices ſhall think fit, and may 
then be paſſed as aforeſaid; And if a male, and above the 
age of 2 years, the juſlices before his diſcharge 
may ſend bim to be employed in the King's ſervice, 
either by ſea or land. If before the xpiration of his 
con Ne he ſhall eſes e from the houſe of correction, 
or oftend, ggain in the like manner, he ſhall.be deemed 
to he. gltilty of felony, and tranſported for any time not 
F 

Any perſop may apprehend and carry before ajuflice any 
perſons going about from door to door, or placing them- 
og. in ſtreets, highways or paſſages to beg alms in the 


- 


| pariihes,where they dwell, and the juſtices may order the 


overſeets of the poor to pay ſuch perſon 5 c. for every 
offerider, which on refuſal of payment may be levied on 


the overſeers goods. Any perſon may .appreheng an 


offender againſt this act, and carry him before a 
Juſtice... | f . WES FR | tia ; 
A conſtable refuſing or negleQing to uſe his endeavour 
to apprebend any offender ſhall forfeit not exceeding 5; /. 
nor leſs than 10 J. to the uſe of the poor, to be levied by 
diſtreſs. And any other perſon charged by a juſtice of 
peace to apprehend ſuch offender, refuſing ſo to do, mall 
forfeit 10s. A juſtice may order the high conſtable to pay 
to any perſon, whether a conſtable or not, who ſhall ap- 
prehend. any ſuch offender, 10.5, for every offender. "The 
juſtices are four times in the year at leaſt, to cauſe 2 
| p Ales} in one night, for the 
Apprehending rogues. and vagabonds, © 

To pie nent expences in paſſing, rogues, vagabonds, ini 
incorrigible rogues, the juſtice is to deliver to the oficer 
a note directipg how they are to be conveyed, whether in 
a cart, hy horſe, or on fogt, The conſtable is to convey 
ac peo ſuch manner and time as by the paſs 13 
direfied, the next direct way to the place where ſuch pe- 
ſot is grdeted te be ſent, if in the ſame county, G. bu: 
if in another county, &c. be ſhall deliver the perſon to 
e of the firſt town in the next co9nty, 
Fc,,jo, the direct way to the place where ſuch perſon 's 
toche conveyed, together with the paſs and duplicate of 
e en bis; ei for. the Tame, and ſuch 
officer is immediately to apply to a juſtice of peace in the 
ſame county, who is to make a like note, and deliver it 
to. the officer. who is to convey the perſon to the fr 
pariſh, Ag. ib the next county, and ſo in like manner from 
one county. to another, till they come to, the place where 
ſuch perſqn-18 ſent: And if the officer who ſhall =_ 
ſuch perſon there; ſhall think the examination to be falſe, 
he may carry the perſon before a juſtice of peace, 1 * 


deemed;rogues and vaga bonds. 


£ 


- 
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he ſee cauſe, may commit ſach per uſe 
correction, till the next ſeſſions; Where the juſtices, if they | 
| ſee cauſe, may deal with ſuch perſon as an incorrigible 
rogue, but he ſhall not be removed bur by order of two 
uſtices. VO e 
f * the vagrant upon ſeareh be found to have effects 
ſufficient to pay all or part of the expence of paſſiog him, 
the juſtice may order the Tame to be fold and employed 
for that e, The Juſtices" at ſeflions' may dire | 
what rates and allowances ſhall be made for paſſing ſuch 
rogues, vagabonds, c. and make orders for the more 
regular proceeding therein. The high confſtable'is'to pay 
to the petty conſtable or other officer the rates fo allowed, 
on penalty of forfeiting double the ſum, to be levied by 
When a wagrant is to be paſſed to Ireland, the Iſle of 
Man, Jerſey, Guernſey, or Scilly, the maſter of any ſhip 
bound te thoſe places ſhall; on a warrant from a juſtice 
of peace, and being paid ſuch allowance as the juſtice 
ſhall think proper, receive ſuch vagrant and convey him 
to ſuch place, and give a receipt for the vagrunt and 
money on the back of the warrant, on penalty of 5 1 to 
the poor, to be levied by diſtreſs; but not to be obliged 
to take above one wagrant for every twenty tons burthen 
of his ſhip, The pariſh to which any vagrant ſhall be 
paſſed may employ him in work till he ſhall betake him- 
ſelf to ſome ſervice, and if he ſhall refuſe to work or go 
to fervice, he may be ſent to the houſe of correction- 
By the Stat. 25 Geo. 2. c. 36. it ſhall be lawful for any 
wo or more juſtices, in caſe any perſon apprehended, 
upon any general privy ſearch, or by virtue of any ſpecial 
warrant, ſhall be charged before them with being a rogue 
and ' vagabond, or an idle and diſorderly perſon, or 
with ſufpicion of felony (although no direct proof be 
then mide thereof) to examine ſuch perſon upon oath, 
not only to the pariſh or place where he was laſt legally. 
ſettled, but alſo as to his means of livelihood, the ſub- 
ſtance of which examination ſhall be pat into writing, and 
be ſubſcribed by the perſons fo examined, and the ſaid 
juſtice Mall likewiſe ſign the ſame, and tranſmit it to the 
next ſeſſions of the peace to be there filed and kept on re- 
cord: And if ſuch perſon ſhall not make it appear to ſuch 
Juſtices, that he has a lawful way of getting his livelihood, 
or ſhall not procure ſome reſponſible houſe to appear 
to bis chara der, and to give ſecurity for his appearance be- 
fore ſueh Juſtices, at ſome day to be fixed (if the fame ſhall 
de required) to commit ſuch perſon to ſome prifon or 
houſe of correction, for any time not exceeding fix days, 
and in the mean time to order the overſeers of the poor 
where ſuch perſon ſhall bet apprehended, to infert an ad- 
vertifement in ſome public paper, deſcribing” ſuch ſuſ⸗ 
picious perſon, and 1 which ſhall be found upon 
him, and which he ſhall be fuſpected not to have honeſtly 
come by, and mentioning the place to which he is com- 
mitted, and the time and place when and where ſuch 
perſon is to be again brought before them to be re-examin- 
ed; and if no accuſation ſhail then be laid againſt him, 
then ſuch perſon ſhall be diſcharged, See Rogue, Lunatic, 
For the method of conveying wagrants, ſee 26 Geo, 2. 
c. 34. See alfo Black. m '4 . 170. 5 
Valet, Ualeff, or 'Uapelet, (Valettus vel Yale#a) 
Was anciently a name ſpecially denoting young genile- 
men, though of great deſcent or quality ; but afterwards 
attributed to thoſe of lower rank, and now a ſervitor, or 
entleman of the chamber. Cam. elden's Tit Hon. Brad. 
5. 3. In the accounts of the Inner Temple, it is uſed 
for n beucher's clerk or ſervant; and the butlers of the 
houfe corruptly call them Varlts. | 
Ualentfa, The value or price of ayy thing. See Value. 
Valeſheria, Signifies the kindred of the flain, one on 
the father's fide, and another on the fide of the mother, 
to prove that a man was a W/hman, It is mentioned 
in Stat. Wallie, 12 Ed. 1. c. 4. ; 
Maloz Maritagii. Under the ancient tenures, while 
an infant was in ward, the guardian had the power of 
rendering him or her a ſuitable match without d://parage- 
nent or inequality: Which if the infants refuſed, they 
forfeited the value of the marriage, valorem maritagii, 
to their guerdian ; that is, ſo much as a jury would aſſeſs, 
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* 


8 
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ſon to the houſe of 


| 


. Mich. 2 Ed. 2. 


or any one would bona fide give to the guardian for ſuch 


* . 


x | * | N 
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a0 alliance: Aud if che infants married ihemſe lues with 
out the guardian's conſent, they forfeited double the 
value, daplicem valorem 'maritagii. This was one of the 


gregteſt hardſhips of our ancient tenures—But, the tenures 
being taken away, the law is aboliſhed, See Black." Com. 
2 V. 50. and Value of Marriage 
Ualuabie Conſideration. 15, in a deed, Je. money, 
marriage, labor, Cc. See Black. Com. 2 V. 9 
Ualvaſozs, The firſt name of dignity, next beneath 
a peer, was anciently that of vidaues, vice domini, or 
valuaſors, who are mentioned by our ancient lawyers, 
as vir magnee dignitatizz and Sir Edward Cole ſpeaks 
highly of them. Yet they are now quite out of uſe; and 
our legal antiquarians are not agreed upon even their 
original or ancient office. See Black. Com. 1 J. 403. 
and Vavafor. e ene We: 
Value, (Yalentia, Valor) Is a known word; and the 
value ot thoſe things as to which offences are committed, 
is uſually compriſed in indictments; which ſeems neceſſary 
in theft to make a difference from petit larceny, and in treſ- 
paſs to aggravate the fault, &c. But in other caſes a dif. 
tinction has been made between value and price,” "If a 
plaintiff declares in an action of treſpaſs for the takit 
away of live cattle, or one particular thing, he ought 4 


ſay that the defendant took them away, pretii ſo much; 


if the declaration be for taking of things without life, it 
muſt be alledged ad valentiam, &fc, ſo that live cattle are 
to be prized at ſuch a price, as the owner of them did 
eſteem them to be worth; and dead things to be reckoned 
at the value of the market which may be certainly known, 
Of coin not current it ſhall be pretii; but of common coin 
current, it ſhall be neither ſaid pretii nor ad walentiam, 
for the value and price thereof is certain: The difference 
between prerii and ad valentiam may proceed from the 
rule in the regifer of writs, which ſhews it to be accopd- 
ing to the ancient forms uſed in the law. eff. Symbe 
par, 2. 2 Lil. Abr 629. A jewel it is ſaid is not G, 


in law, but only according to the valuation of the owner 


of it, and is very uncertain: But there ſeems to be 3 
certain value for diamonds among the merchant jewellers 
according to their weight and luſtre, c. Hil, 21 Car, 
B. R. 2 Lil. 628. A man cannot ſay that another owes 


him ſo much, when the value of the thing owing is un- 


certain; for which reaſon actions in theſe caſes àre al- 
ways brought in the detiner, and the declaration ad walen> 
tiam, Cc. 1 Lutw. 484. See Mongy, © 
Uaine of Land, May be intended ſuch as it was 
anciently, and not adjudged according to its improved 
value. 2 Leon 117, Lutw. 1304. Vide Purebaſt. 
Value of Marriage, (Yahore"m:r tagii) Was a writ 
that lay for the lord, having offered marriage to an infant 
without diſparagement, if the man refuſed to take the 


lords offer, and married another woman, to recover the 


value of the marriage. Reg. Orig. 164. This is alfo 
colled forfeiture of marriage, forigfadura maritagii. See 
the ſtatute 12 Car. 2. c. 24. And Valoꝶ Maritagii. 7 
Uang, (Sax.) He vanged for me at the wart, i. 6. Rood 
for me at the font. Blount 19.5 1 4 e in 
Uannus, A Vane, Venti Index; and wannus, à fan to 
winnow corn with. Lit. Dic. 63 Dn SM 4, i 
Uantarfus, (Precurſor) As vantarius Regis, the Kinp's 
fore footman.——Richardus R. Miles ten. terras per r. 
geantiam efſe vantarium regis, & c, Rot. de finibus. © Term. 
Uarjance, (Variantia, from the Fr, Yarier, i. e. Ale. 
rare) Signifies any alteration of a thing formerly laid in 
a plea, or where the declaration in a cauſe' differs from 
the writ, or from the deed upon which it is grounded 
c. 2 Lil. Abr. 629, If there is a variance between the 


declaration and the writ, it is error; and the writ mall 


abare, And if there appear to be a material variance 
between the matter pleaded and the manner of the plead- 


ing it, this is not a good plea; for the manner and matter 


oy 


of pleading ought to agree in ſubſtance, or there will 
no certainty in it. Cro. Fac. 479. 2 Lil. 629. 
But when the pleading is good in ſubſlance, a ſmall 


variance ſhall not hurt. 3 Mad. 227. If the record of NV 
Prius agrees with the declaration delivered, a variation 


from the iſſue is not material. 2 Strange 1131. Where 
the original writ varie from the declaration, it is nor 


remedied 
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remedied by any ſtatute of Jefailt. 5 Rep. 37. Though { QUavaſoz, Is one who was in dignity next to | 
verde in io was for W Fe next the meſſage | Camd, Brit. 109, —— Sunt & alii Potentes 875 ue 
of A. B. and the judgment for à meſſuage next another | cuntur Barones hoc off, robur belli et alii_/an Pa Y 
fe meſſfusge in the occupation of 4. B. 'This is no maggrial | tur Vavalores, Viri Magus Dignitatis, &c. Bract. * 
| cap. 8. Spelm. Gloſſ. See Yawa/ers. CT oe 


$bariance, but is amendable by the Stat. 16 C17 Car, 2. f 
cap. 8. which enacts, That all omiſſions, wariances, &c. Uadaſozy, (/eve/oria) The lands that a 7 av FA mY 


not being againſt the right of the matter of the ſuit, ſhall | Bra. lib. 2. Ou es Acne I was 
be amended, Raym. 398. 3 Salt. 368. The original | _ Ubiquity of the King. The legal ubi ity of the 
writ in C. B. concluded ad damnum 40 l. and the decla- | King is a conſequence of his prerogative, His Majeſt 

ration was ad damum 1004, The jury gave 12 /. in the eye of the law, is always preſent in all bis — 4 
damages; and on a writ of error brought, this variance though he cannot perſonally diſtribute juſtice, His W 5, 


was aſſigned; it was held that this had been a good ob- are the mirror by which the King's image is reflectec 
jection in the original action; but it is not ſo after ver- 0 


1 It is the regal office, and not the royal perſon, that ; 
dict; not. being matter in point of judgment, eſpecially always preſent in court, always ready to undertake — 
as the jury found only 12 damages; but if the verdiet | ſecutions, or pronounce jndgment, for the benefit aud 
had found more damages thaniwhat was mentioned in the | protection of the ſubject. And from this ubiquity je 
writ, though leſs than what was ſet forth in the declara-' | follows, that the, King can never be nonſuit; for 3 non 
tion, it had been ill, becauſe there was no writ to war- ſuit is the deſertion of the ſuit or action by the non. 3 
rant ſuch damages. 2 Cre. 629. 1 Buff. 49. pearance of the plainiift in court. For the ſame — 4 

alſo, in the forms of legal proceedings, the King is noe 


I a defendant pleads a variance between the writ and 
declaration, he is to crave oyer of the writ before he ſhall | ſaid to appear by bis attorney, as other men do; for he al. 


have any advantage of the variance, becauſe the writ ways appears in contemplation of law in his ow | 


and declaration are not upon the ſame roll; and there, | 
fore if the defendant plead to it without demanding Meat Money, The tenants within the manor of Brag. 
eyer, on demurrer judgment may be for him to anſwer | ford, in the county of Wilts, pay a yearly rent by this 
over, &c. 2 Salk. 658, If in the imparlance roll the | name to their lord, in lieu of wea/ paid formerly in Ji 
declaration is in debt, and in the plea-roll it is in treſpaſs j Hleunt t fen. 1 N b 
this is ſuch a variance, that if the plaintiff hath judg- | Ueſtigai Judiciarium, Is applied to money or fue 
ment it ſhall be reverſed. 3 Bal. 229. When a contra | paid to the King, to defray the charge he is at in main. 
is intire, an action of debt cannot be brought for part of | taining the courts of juſtice, and protection of the people. 
the money, without ſhewing how the other is ſatisfied; if | 3 Salt 33. ae 3 
it be, this variance from the true debt will make it ill. | Uejours, (Viſeret, from the Fr. Prior, i, e. Cerner) 
3 Nelf. Abr. 440. ELK | Are ſuch perſons as are ſent by the court, to takt à view 
In writ of error in the Exchequer chamber to remove a | of any place in queltion, for the better decifion of the 
right thereto. And it is uſed for thoſe that are appointed 


record out of B. R. of a certain treſpaſs the huſband l 
and wife hath done, the record certified was of a treſpaſs | to view an offence; as a man murdered, a woman raviſh- 
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between a ſine and an indenture to lead the uſes; if the 
party avers, there was not any other conſideration, or 
pew agreement, but that the fine was levied according to 
the uſes and intents mentioned in the indenture, it is good. 


bl done by the woman alone; and for this variance the | ed, Je. Old Nat. Br. 112. Brad. lib. 85. 
i writ was abated, and the record judged not removed, | Geltraia, (Miaiſferium de Veltraia,) The office of 
12 Sid. 269. 3 Salk. 369. dog-leader or a courſer, Rox. Pip. 5 Steph. _ | 
0 On variance in the perſons or number of acres, &. Weltraias, One who leads greyhounds, which dogs 
F in Germany are called }/elters, in Laly, Valires, &c, Aud 


lands are held per /ervitium inveniend. unum veltrarium 
Canes ducere, &. Blount's Tenures, pag.g. . + 
Uelum quadrageſtmale, A veil or piece of hangings, 


drawn before the altar in Lent, as a token of mourning 


Rep. 25. | 
" — of the ſum in a judgment, not cured by a | and ſorrow, —/tem ad uodlibet altare, c. Velum qua- 
remittit. 2 Strange 1171. A flight variance fatal in | drageſimale, Ye/um Naptiale, Palla Mortuorum, Ce. Sy- 
| Variance | nod. Exon, Anno 1217. | SR 


the name of a corporation. 2 Strange 787. 
in the chriſtian name of an earl immaterial. 1 Strang 
316. FSegrave and, Seagrave no material variance upon 
an iſſue of aul tie] record. 2 Strange 889. Yariance | 


in names, c. how ſupplied by averment, that a man is | 
179 the ſame perſon, and inquelt of office, c. ſee Auermeat, | means whereby the beaſts are taken, guoniam ex vena- 
1 2nd Pardon. Vide Amendment and Com. Dig. tit. Ver- tione capiuntur, and being hunted are moſt wholeſome: 
352 did. ; | And they are termed beaſts of venary (not wenery) becauſe 
Uaſſal, (Yaſalu;) In our ancient cuftoms bgnified a te- they are gotten in hunting. 4 fl. 316. IF 
nant or feudatory ; or perſon who vowed fidelity and ho- It is ſometimes taken for the exerciſe of hunting. 
mage to a lord, on account of ſome land, fc. held of him | Wenditioni exponas, Is a judicial writ, directed to the 
in fee; alſo a ſlave or ſervant, and eſpecially a domeſtick | ſheriff, commanding him to ſell goods which he hath for- 
of a prince. Du Cange. Vaſſalus is ſaid to be quaſi in- merly taken into his hands, for the ſatisfying a judgment 
ferior ſocius, as the waſſal is inferior to his maſter, and | given in the King's court. Reg. Judic. 33. Stat. 14 
mutt ſerve him; and yet he is in a manner his companion, | Car. 2. cap. 21. The ſheriff upon a eri facias takes 
becauſe each of them is obliged to the other. Skexe, See | goods in execution, and returns that he hath ſo done, 
Black Com. 2 V. 53. and cannot find buyers; or if he delay to deliver them 
_ Uaſſalage, Signifies the ſtate of a vaſal, or ſervitude | to the party, Wc. then the writ, Yenditioni exponas (hall 
and dependency on a ſuperior lord: Liege vaſſalage be- iſſue to the ſheriff, to make ſale of the goods, and bring 
longed only to the King. 883 in the money. 13 H. 7. 1. Dyer 363. If a Super/edtas 
Baſſeleria, Was the tenure of holding of vaſſals. be not delivered to the ſheriff till he hath in part exe - 
Coal. ious R | cuted a writ of execution, he may afterwards be au- 
Uaſto, Is a writ that lies againſt tenants for term of | thoriſed te go through with it by a Yenditiont exponas j 3 
life or years, - committing Waſte, F. N. B. 55. Reg. he may alſo in the like caſe after a writ of error. Dyer 
Orig 72. See Wafle. 5 98. Cre. Eliz. 597. 1 Roll. Abr. 894. 1 
_ Uaſtum, A aste or common lying open to the cattle Uenditor Regis, The King's ſaleſman ; being the per- 
of all tenants who have a right of commoning. Paroch, | ſon who expoſed to ſale goods and chattels ſeized or d B 
Antig. 171. | trained to anſwer any debt due to the King : This office 
was granted by King Edw. 1, to Philip de Lardintr, in 


Uaſtum Fozeſtae bel Bolci, That part of a foreſt 
or wood, wherein the trees and underwood were ſo de- | the county of York: Ita quod ip/e wel certus ſuns atrornatil 
ftroyed, that it lay in a manner waſte and barren, Pa- | ibit ad mandatum wice-comitis de loco in locum infra cm, 


roch Antig. p. 351. fred. ſumptibus ſuis ad predif” wenditiones An & 
2 Fer. $#. "£1 


Uenaria, Are thoſe beaſts which are caught in the 
woods by hunting. Leg. Canzr. c. 108, "OW 
Benatfo, In the ſtatute of Carta de Forefta fignifies 
Veniſon, in Fr. Venaiſon : It is called Yenai/on, of the 
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caiatide mnaquagur: wenditiine po feeds Juo xnxii den. But let aside, and -wenire Faciat du, awhideds/vand ebe , 
2 office was ſeized into the King's hands for the abuſe iſſue tried, He. Cre. Fat 669. A duni faces may 
thereof. Anno 2. Ed. 2. ll de amended by the iſſue roll, when that is right, la folhe - 
'Uenvoz und Uendee;” Yehdor is u perfor who ſells | 3216s. 3 Nel/c-446.  Fenire is now little mere then . 
y Wing, and vrndhe the perſoh te Wbem ie is fold. vnbeſt in caſe. of a trial ae bete, „ nony bod met | 
+ Where a man ſells a thing to another, it is implied that VHerirs faciat, Is the eee eg fl 
the vendor mall malke alfurance by bill of ſale to che ven- Ventment, being in nature of | aJunimons for the fm 4 


Adee, but bot unleſs it be demanded; per Finch Chancel- 
lor. 2 Chan. Caſes 5, Mich. 32. Car. 2. Legatt v. 
Hocttauool. See 21 Vin, Abr. tit. Vendor and FVenakr. 
AUenelta, Is a narrow or ſtrait way: It is mentioned 
in the Monaft. 1 7om. pag. 408. Waage 

UMenia, Is uſed for a kneeling or low proſtration on the 
ground, by penitents. Halſfing. 196. | 5 

Uenire facias, A writ judicial awarded to the ſheriff 
to cauſe a jury of the neighbourhood to appear, when a 
cauſe is brought to iſſue, to try the ſame ; and if the 

jury come not at the day of this writ, then there ſhall 

go a habeas corpora, and aſter a difire/5 until they appear, 

Old Nat. Br. 157. But where a venire omits part of the 

iſſue to be. tried, or any of the parties; if à juror is 
named in the babeas corpora, by a name different from 

that in the wenire ; or a juror returned on ſuch a pannel 
is omitted in the habeas corpora; or a venire or diftringas 
are iſſued without any award on the roll to warrant them; 

it will be ill, and it is ſaid to be a diſcontinuance. 2 
Hawk. P. C. 298, 299. Formerly many queitions aroſe 

concerning. 

ſhould come, vide 2 Lill. Abr. 633. 636. Cre. Eliz, 260. 
3.Salh. 38 1. Yelv. 104. Moor 357, 412. 5 Rep. 36. 
Lutw. 213. Bot now by the ſtatute 4 & 5 Ann. c. 16. 
A wenire \facias may be from the body of the county, 
Eg... In an information againſt a county for not repair- 
ing a bridge, it was held, that the attorney general 
migat take a venirt to any adjacent county; and that 
it might be de con pore of the whole, or de vicineto of 
ſome particular place therein next adjoining. Trin. 3 
Ann, 3 Salt. 381. And | | 
One wenire facias is ſufficient to try ſeveral iſſues, be- 
tween the ſame. parties, and in the ſame county. 2 Gre. 
5 50. And, where an action was brought againſt two, 
they both joined iſſue, and one died; and after the we- 
ire facias was awarded to try the iſſue between both, 

Which was done; and held to be no error, though it 
iſſued agaialt a dead perſon, becauſe one of the defen- 
dants Was living. Cro. Car. 308. 3 Nel. Abr. 444. 

In caſe of the death of one defendant, where the action 
ſurvives againſt the other, the death ſhould be ſuggeſted 


on the roll by 8 9 W.z.c.11/. 7. If a venire fa- 


cias is returned by the coroner for defect of the ſheriff, 
Ac. when it ought to be returned by the ſheriff, the trial 
is wrong, and not remedied by any ſtatute of jeofails. 
5 Rep. 36. In all caſes, where there is to be a ſpecial 


jury, the venire muſt be ſpecial; If the matter to be 


tried be within divers places, and one and the ſame 
county, the venire facias ſhail be general; and if in 
ſeveral counties, it ſhall be ſpecial. 2 Lill. Abr. 635. 
If a matter of law be depending in court undetermined, 
and an iſſue alſo joined in the cauſe, there is to be a 
ſpecial wenire awarded, tam ad triandum exitum, guam ad 
inguitendum de dampnis, &c. as well to try the iſſue, as 
to find the damages both upon the iſſue and the matter 
put in judgment of the court, 2 Lill. Abr. 636. At a 
trial at a, privs, the plaintiff changed the venire facias 
and panels, and had a jury the defendant knew not of ; 
and ruled, that the defendant cannot be aided, if the 
firſt wenire was not filed: And a difference was taken 
when the firſt wenire was not filed, that he cannot be 
aided, becauſe he may reſort to the ſheriff, and have a. 
view of the panel, to be prepared for his challenges; but 
if the firft venire was filed, then the defendant ſhall have 
a new trial, Raym. 79. | 1 4 N | 
A wemre facias after filed, cannot be altered without 
conſent of parties: Though where a verdict in a cauſe 1s 
imperfect, ſo that judgment cannot be given upon it, 
there ſhall be a »-w wenire facias to try the cauſe, and 
find a new verdict, 2 Lill. 634, 635. And if a plain- 
tif be nonſuit-on a miſtake in the ai privs record, and 


the paper book and roll are right; the nonſult may be 


the place, or places, from whence a jury. 


appear; and is a proper proceſs to be firlt awarded bu 


an indictment for any crime, under the degres of trea- 


ſon, felony, or maibem, except in ſuch caſes; wherein 
other proceſs is directed by ſatute: Abd if it pers oby 
the return to ſuck wenire, that the party has land in the 
county whereby he may be diſtrained, the fliſtgeſs inſi- 


nite ſhall be awarded till he do appear; and The ſhall 


forfeit, on every default, ſo much as tlie ſheriff feturns 
upon him in iſſues: But if a gibi be returned, a tapas, 
alias, and pluriet, ſhall iſſue, e. 2 . 283. 
The venire facins. ad reſpondendum may be without a 
day certain, becauſe by an appearance the fault in this 
proceſs is cured; but a wenirs fatias ad trianid, exitiim 
muſt be returnable | on a day certain, St. 3 ak. 
1371; bas "wa, alm g oo. 3587. Sante 


Uenire facias tot Matronas, Is mentioned in Lan- 


bard's Eiren. lib. 4. See Fentre inſpictentlo, © 


Wenitare, Is the book of Zeelefafticus; To called 75 
cauſe of the Venite exultemus Domino, "Jabilate Deo, 2 
F 


written in the hymn-book or pſalter as it is appointed to 


be ſung, Cc. It often occurs in the hiſtory of our 
Engliſh ſy nods; and is called 7 enitariam. Mon, 1 Ang. 
F oo ok axony Fat 0 
Uenter, Signifees the belly; but it is alſo uſed for the 
children by a woman of one marriage: There. is in law, a 
firſt and ſecond wenrer, &c. where a man hath children by 
ſeveral wives; and how they ſhall take in Aiſeents of 
lands, vide Diſcent. e 
Uentre inſpiciendo, Is a writ to ſearch a woman thae 
ſaith ſhe is with child, and thereby with-holdeth lands 
from the next heir: The trial whereof is by a\.;ury of 
women, Reg. Orig. 227. The law hath provided this 
writ for the benefit of right heirs, contra partus. ſuppoſittis, 
and it is ſued out of Chancery, and returnable- in the 
Common pleas, &c. And if a man having lands in fee- 
imple, or fee tail, dieth, and his wife ſoon after marries 
again, and feigns herſelf with child by her former huſ- 
band, in this caſe, though ſhe be married, the write 
ventre inſpiciendo doth lie for the heir apainſt her, 2 Lill. 
Abr. 631. Thomas de Aldham of Surry, brother of uam 
de Aldham, Anno 4 Hen. 3. claimed his brother's eſtate: 
But Joan, widow of the ſaid Adam, pleaded ſhe was with 
child; whereupon the ſaid Thomas obtained the writ 
—Dud afſiany - 


wentre inſpiciendo directed to the ſheriff- 


tis tecum diſcretis & legalibus militibus & diſeretis & ligu - 


libus mulicribus de comitatu tuo in propria perſona atcedas 
ad ipſam Joannam & ipſam a præ didi, mulieribus coram 
prefatis militibus videri facias & diligenter trattari per 
ubera & ventrem, & inquiftionem fadtam tertificari fatius 


| ſub. fagitia tuo & figillo duorum militam juſtitiatiis nbſivis 


apud Weſtm. fc, And in Zafter term 39 Blix. this woit 


was ſued out of the Chancery into C. B. at the proſeen - 


tion of Percival Willughby, who had married the eldeſt 
of the five. daughters of Sir Francis Willoughby, - who 


died without any ſon, but left a wife named Dorothy, that 


at the time of his death pretended herſelf to be with child 
by Sir Francis; which if it were a ſon; all the five filters 
would thereby loſe the inheritance deſcended unto them; 
which writ was directed to the ſheriffs of London, and 
they were commanded to cauſe the faid Dorothy to be 
viewed by 12 knights, and ſearched by 12 Women; in 


the preſence of the 12 knights, er ad trudandum per ubera 
& ad ventrem inſjiciendum, whether ſhe were with child, 


and to certify the ſame to the court of Common pleas 5 and 
if ſhe were with child, to certify for how long in their 
Jugments, et quando fit. paritura; upon which the ſheriff 
accordingly cauſed her to be ſearched, and returned that 
the was twenty weeks gone with child, /and that within 
twenty weeks more. futt paritura: Thereupon,.andther 
writ iſſued out of C. B. requiring the ſheriffs ſufely to 
keep her in ſuch a houſe, and that the doors ſhould be 
well guarded ; and that every day they ould eauſe her 

| "I'S | | | ſhould 
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- (6 be-viewed by ſome of the women named in the writ, | 
nad when ſhe mould be delivered, that ſome of them 


ſhould be with her to view her birth; whether it be 


male or female; to the intent that there ſhould be no 


falſity: And upon this writ the ſheriffs return'd, That 


they had cauſed her accordingly to be kept and view'd, 


and that ſuch a day ſhe was delivered of a daughter. Cro. 


In Moor. 52 3. pl. 692. it is faid the ſheriffs of London, 


with a jury. of women, whereof two were midwives, came 
to the lady's houſe, aud into her chamber, and feat to 
her the women, ſworn by tbe ſheriffs before, to ſearch, 


try, and ſpeak the truth whether ſhe was with child or 


not. The men all went out, and the women ſearched 
the lady, and gave their verdict that ſhe was with 


child; whereupon the ſheriffs returned the writ ac- 


cordingly.. - Os 
In the 224 year of K. James 1. the widow of one 


 Daungomb married within a week after the death of her 


firſt huſband, and his couſin and heir brought the writ 
wentre inſpiciendo directed to the ſheriff of L. who re- 
turned that he had cauſed her to be ſearched by ſuch 


— * 4 


that the ſheriff might take ber into his cuſtody, and 
keep her till ſhe was delivered, but becauſe ſhe ought 
to Jive with her huſband, they would not take her 
from him ; but, he was ordered to enter into a re- 
cognizance not to remove her from his dwelling-houſe, 


"und a writ was awarded to the ſheriff to cauſe her 


to be inſpected every day by two of the women which 
he had returned had ſearched her, and that three of 


them ſhould be preſent at her delivery, c. Cre. 


Fac. 685. Theſe two laſt caſes are notable precedents 


of the form of proſecuting theſe writs: And where 


women condemn'd for crimes, who plead their bellies, 


- pretending to be with. child, are to be viewed, and 


tried by a jury of matrons, ſee Reprieve, and 1 Black, 


Com. 456. | 


Uenue, (Vicinetum, or Yiſuetum) Is taken for a neigh- 
bouring place, locus quem vicini Sabitant : It is the place 
from whence a jury are to come for trial of cauſes. F, 
N. B. 115. Ia aQtions of treſpaſs and ejectment, the 
venue is to be from the vill or hamlet where the lands in 
queſtion do lie: And in all real actions, the venue muſt 


be laid in that county where the thing is for which the 


action is brought. 2 Lill. Abr. 634, 635. The jury 


now come from the body of the County, in all caſes, by 


virtue of the ſtat. 4 & 5 Ann. c. 16. But the judges 


may, in all tranſitory actions, alter the venue from the 


lace where by the law it otherwiſe ſhould be, if they 
lieve, through any juſt cauſe, there cannot bean indif- 
ferent trial in the county where the venue was firſt laid; 
though if a defendant. will move to change the venue, 
he muſt make affidavit that the cauſe of action (if any 


| be) did ariſe in the county where he would have the we- 
nne to be, and not in the county where the plaintiff 
| hath laid his action or elſewhere : And if upon a motion 


the court orders the wenue to be altered, the plaintiff is 
to alter his declaration, and Jay his action in the other 


county, c. Mich. 22 Car. B. R. Motion to change a 


venue muſt be within eight days after the declaration de- 
livered; but this rule is not ſtrictly obſerved; It is 


never granted after the rules for pleading are out; and 


it is a rule not to change a venue where neceſſary evi- 
dence ariſes in two counties to ſupport the action, if 
the plaintiff will be bound to give ſome material evi- 
dence. in the county where he laid his action. 2 Salk. 


668, 669. If the defendant is a barriſter or attor- 


ney, on motion the venue ſhall be changed into 
Middleſex, and where an attorney is plaintiff, and lays 
bis action in Middle/ex, there the venue ſhall continue. 
Thid. Where an attorney is defendant he may change 
the venue into Midale/ex. 2 Strange 1049. But not 
where there is another defendant joined with him. 1 
Strange 610. A barriſter may lay the venue in Middleſex. 


2 Strange 822. The want of a wenne is only curable 


by ſuch a plea which admits the fact, for the trial whereof 


it was required to lay a venue. 3 Salk, 381. Vide | 


Fenire factas. © 
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It is a general rule that the county in the marein 

Re help the venue laid Sigh body fi vs 
will not hurt it, See 1 Barnes Notes, 1 - 
It is to be obſerved. however, that in all real aQion 
the venue ought to be laid in that county where the 
thing is for which the aQion is brought; for, being loa! 
it is only. triable there; whereas matters Which he 
e may be tried in any county. 2 Lil. 40. 
1 | : 


Vith reſpect to crimiogl caſes it is ordained by the 


ſtatute 21 Jac. 1. cap. 4+ that all informations on penal 
ſtatutes ſhall be laid in the counties where the offences 


were committed. See the ſtatute 21 Tac. cap, 4. ang 
ſee 5 New Abr. 327, 329. See Black. Com. 3 V. 204, 48 
Uerderoz, (Viridariut, from the Fr. Yerdeur, l 4 
Caflor Nembris) Is a officer in the King's foreſt, why, 
office is properly to look to the vert, and fee it well 
maintained; and he is ſworn" to keep the affiſes of the 
foreſt, and view, receive, and inrol the attachments, and 
preſentments of treſpaſſes of vert and veniſon, Ee, Mas. 
, , TE ONT TN 
Verdiſt, (Veridicium, quaſi dictum Veritatis) Is the 
aniwer of a jury given to the court, concerning the mat. 
ter of fact in any cauſe committed to their trial; wherein 
every one of the twelve jurors muſt agree, or it cannot be 
a werdia :; And the jurors are to try the fact, and the 
Judges to adjudge according to the law that ariſeth upon 
it. 1 Inſt. 226. | 2 | 
Verdids are either general or ſpecial. A general ver. 
di is that which is brought into the court in like general 
terms to the general iſſue; as if a defendant pleads: Not 


guilty, or aul tort, then the iſſue is general, whether he 


be guilty, or the fact be wrong or not; which being 
committed to the jury, they, upon conſideration of the 
evidence, ſay for the plaintiff, that the defendant is 
guilty of the treſpaſs, or the premiſſes, according as the | 
nature of the caſe requires; or for the defendant, that ke 
is not guilty of the treſpaſs, or of the premiſſes, Qt. 

A ſpecial werdidt is where they find the matter at large, 
according to the evidence given, that ſuch a thing is 
done by the defendant, Fc. and declaring the courle of 
the fact, as in their opinions it is proved, pray the judg- 
ment of the court as to what the law is in ſuch a caſe, 
S. P. C. 1 Inft. 227. And a fact may be found /prcialh, 


vin. Where a perſon is indifted of murder; the jury 


may bring him in guilty of manſlaughter, &c. Or they 
may leave the matter to the judges, in which caſes ſome- 
times it is referred to the Lord Chief Juſtice of B. R. 
and all the judges, to determine it; wherein it is 
ſaid a recorder of London who tried a prifoner hath 
given bis opinion; and the King himſelf, to whom the 
matter was reported. (Sed gu.) 3 Lev. 255. 2 Mil, 
Abr. 97. | | 
There*are likewiſe public and privy verdidi: Public, 
when given in open court; and prizy, when given out 
of the court, before any of the judges thereof; and is 
called privy, being to be kept ſecret from the parties 
until affirmed in court. 1 nf. 227. But a privy ver- 
dif is in ſtrictneſs no werdia; for it is only a favour 
which is allowed by the court to the jury for their eaſe: 
The jury may vary from it, and when come into court 
give a contrary verdi ; but this muſt be before the privy 
werdi is recorded. 5 Med. 351. No privy verdid can 
be given in criminal matters, which concern life, 2s 
felony, c. but it muſt be openly in court; becauſe the 
jury are commanded to look upon the priſoner, when 
they give their verdi, and ſo the priſoner is to 
there preſent; But in criminal cauſes, where the defendant 
is not to be perſonally preſent at the time of the vr, 
and in informations, a privy verdid may be given, Raj 
191. 1 Ventr. 97. eb ee El 
A ſpecial werdia may be given in criminal or civil 
caſes ;' and where the court direRts the jury to find a ſpe 
cial werdi& in a civil cauſe, one of the counſel on esch 
fide agree upon notes for it, and draw them up and ſet 
their hands to them; and then they are to be delivered 
to the jury in convenient time, or the court will take 3 
general ver: If, at the prayer of the plaintiff or de- 


ſendant, a ſpecial 'verdiF is ordered to be _— 


5 85 7 
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party praying it is to proſccute the ſpecial verdi, that 
thetmatter in law may be determined; and if either party 


delay to join in drawing it ap, and pay his part of the | 


charges, or if the counſel for the defendant' refuſes to 


ſubſcribe' the ſpecial vefdid, the party defiring it ſhall 


draw it up and enter it e parte. 2 Lil. Abr. 645, 653. 
Where the parties diſagree, or the ſpecial verdict is drawn 
contrary to the notes agreed upon, the court on motion 
will rectify it; and the court may amend a ſpecial ver- 
dict, to vring the ſpecial matter in queſtion, 76d. 
646 55115 "535 vm 45 1 85 


The plaintiff and defendant are borh of them to ap- 


ar in court to hear a ſpecial verdick, and the jury is 
to be called and to have a ſpecial verdict read unto them 
by the ſecondary or aſſociate; and upon the reading of it, 
if there be any miſtake in the drawing of it up, the 
counſel on either ſide may except againſt it; and when 
the counſel are agreed, then the ſecondary demands of 
the jury, Whether they agree to find it ſo; and if they 


anſwer they do, the werdi# is found; and it is to be af- 


terwards entered, & c. Paſch. 23 Car. B. R. 2 Lil, 
646. A ſpecial werdi#, though agreed to by the coun- 
ſel, &c. is not a ſpecial werdi# until allowed by the 
court. IBI. | 1 


In all caſes and all actions, the jury may give a general 


or ſpecial werdi#; and the court is bound to receive it, 
if pertinent to the point in iſſue; and if the jury doubt, 
they may refer themſelves to the court, but are not bound 
ſo to do. 3 Salk. 373. Though the plaintiff and de- 
fendant in a cauſe conſent to have the jury find a ſpecial 


verdid, yet they may find a general werdr# ; but this is 


not uſual: And if the jury will take upon them to find, 
againſt the directions of the court, any thing in matter of 
law, the court will receive the werdi#; but if they 


give a falſe verdid, they are liable to attaint. Paſcb. 


23 Car. | | | 

The ancient courſe of laying a fine on jurors, barely 
for giving a verdid contrary to the directions of the 
court, is condemned as illegal, and diſuſed: And it is 
the ſame if the werdi# be given againſt evidence: for the 
Jury may give it againſt evidence, if they know the facts 
themſelves. Kel. 50, 58. If jurors eat or drink any 
thing at the charge of him for whom they give their 
werdif, before they are agreed; or if by caſting of lots 
they find for the plaintiff or defendant; if any writing, 
letter, Ic. be delivered by the plaintiff, or in his behalf 
to the jury, concerning the matter in iſſue, after the jury 
are gone from the bar, and the verdid is found for the 
plaintiff; or either of the parties, their attornies or ſo- 
licitors, ſpeak any thing to the jury before agreed on their 
verdid, which relates to the cauſe; as that it is a clear 
cauſe, or I hope you will find for ſuch a perſon; or if any 
witneſs be ſent for by the jury, after gone from the bar, 
and he repeats his evidence again, &c. In theſe caſes 
the werdid ſhall be void and ſet aſide: But though where 
the jury eat and drink at the charge of the plaintiff, and 


the werdi& being found for him, it is veid; it is not ſo 


if given for the defendant: And if the plaintiff, after the 
jury are gone from the bar, deliver any writing to any of 
the jurors, although the werdi# ſhall be void if given for 
the plaintiff; it is otherwiſe if given for che defendant, 
and fic e converſo, &c. Alſo if the jury have eat or drank 
after they went from the bar, and before they gave their 
verdict, this ought to be ſhewn before the verdi is given. 
11nfl. 227. I Ventr. 125. 2 Lev. 140. Moor 17. 3 
Nel/. Abr. 454. | 9 hs 
A juryman withdrawing from his fellows, or keeping 
them from giving their verdig, without giving good 
reaſon for it ſhall be fined ; but if he differ from them 
in judgment, he ſhall not: * althoogh jury men are 
puniſhable for miſdemeanors, every miſdemeanor of the 
jury before they give their verdid, is not a ſufficient 
"cauſe to make void the werdia. Dyer 53. 2 Lil. Abr. 
647. If one of the jury that found a werdi@, were out- 
lawed at the time of the werdi&, it is not good: And 
where a verdid is given by thirteen jurors, it is ſaid to 
be a void verdi; becauſe no attaint will lie, 2 Lil. 
644, 650, If there beeleven jurors agreed, and but one 
difſenting, the verdict ſhall not be taken, nor the refuſer 
fined, &c, Though it is ſaid anviently it was not ne- 


* . 
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la capital caſed; a veydi@ muſt be actually given; and 
if the jury do not all agree upon it; they may be carried 
in carts after the judges, round the circuit till they agree; 
and in ſuch caſe they may give their verdict in another 
county. 1 If. 227, 281. 1 Nint. 97. The court may 
ſet aſide a verdict that convicts a man contrary to evidence 
in a criminal cauſe ; but they cannot ſet aſide à verdict 
which acquits him. #ood's Inft. 649. If the Jury ac- 
quit a perſon of an indictment of felony againſt evidence, 
the court, before the verdict is recorded, may order 
them to go out again and re-conſider the matter; but 
this hath. been thought hard, and of late years is not ſo 
frequently practiſed as formerly: There are 'iuſtances 
where defendants, acquitted of crimes contrary to evi- 
dence, have been bound to the good behaviour. 2 
Hawk. P. C. 442. | ? 1 
In caſe a jury acquits a man upon trial againſt full evi- 
dence, and being ſent back to conſider better of it, are 
peremptory in and ſtand to their verdiR, the court muſt 
take ir, but may reſpite judgmetit upon the acquittal ; 
And here the King may have an attaint. And if the 
jury will by verdict convict a perſon againſt or without 
evidence, and againſt the opinion of the court; the 
may reprieve him before judgment, and certify for 7 
pardon, 2 Hale's Hiſt. P. C. 310. F 2009 we 
When a werdi# in a civil action is given againſt 
evidence, it ſhall be ſet afide, and a new trial had, 
Oe. If the fact upon which the Court was to judge, 
be not found by the verdid, a new wenire facias may be 
granted, 1 Rol. Abr. 693. A werdid being given where 
no iſſue is joined, there can be no judgment upon it; 
but a repleader is to be had. Mod. Ca. 4. And if a 
wverdi be ambiguous, inſufficient; repugnant, imperfect, 
or uncercain, judgment ſhall not paſs upon it. 1 Saund. 
I54, 155. EF I 7A 
Yerdias muſt in all things directly anſwer the iſſue, or 
they will not be good; and if a werdi@ finds only part 
of the iſſue, it may be ill for the whole, 3 Salt. 374. 


But there is a difference between actions founded on a 


wrong, and on a contract: for where it is founded on a 
wrong, as on a treſpaſy, or eſcape, Ic. it is maintainable if 
any part of it is found: So in debt for rent, a leſs ſum 
than demanded may be found by the werdi#, becauſe it 
may be apportioned ; but where an action is founded on 
a contract, there it is intire, and otherwiſe, 2 Cro. 380. 


If ſeveral perſons are indicted, or jointly charged in an 
information, a verdid may find ſome of the defendants 


guilty, and not others,” And if the ſubſtance of an iſſue 


be found, or ſo much as will ſerve the plaintiff's turn, 


although not directly according to the iſſue, the veraidt is 
good. 1 Lew, 142. Hob. 73. 1 Mod. 4. According 
to Glyn, Ch. Juſt, if an action be brought for 300 J. the 
jury may find part paid againſt the plaintiff, and part 
unpaid againſt the defendant, and ſo divide the werdi#. 
Trin. 1658. 2 Lil. Abr. 649. If the jury find the iſſue 
and more, it is good for the iſſue, and void for the reſidue: 
And where a jury find a point in ifſue, and a ſuperfluous 
matter aver and above, that ſhall not vitiate the wverdi8. 
2 Lev. 253, Yet if a man brings an action of debt, and 
declares for 20/. and the jury, upon nil debet pleaded, 
find that the defendant owed 40 J. this werdi& is ill; for 
the plaintiff cannot recover more than he demands; and 
in this caſe he may not recover what he demands, becauſe 
the court cannot ſever their judgment from the werdid. 
3 Salk. 376. | 
A plaintiff failing to prove his iſſue, the verdi ought 
to be found for the defendant, and the court will give 
judgment for the deſendant, where it appears that the 
plaintiff hath recovered by werdi# without cauſe of ae- 
tion. 2 Lil. 644, 651. A verdid found againſt a re. 


cord, which is of a higher nature than any werard, is not 


good: But where a verdid may be any ways conſtrued to 


make it good, it ſhall be fo taken, and not to make it 


void. [{bid. Upon a general iſſue, a verdid which is 
contrary to another record, may be allowed; but not 
where the verdid found is againſt the ſame record upon 
which it is given. Dyer 300, A verdid agalnſt the 
confeſſion of the party, is void: But it has been held, 
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112, 150. 
It may be reverſed, &c. 


is an acquittal of that offence. 


iſſue, and a verdict is found for the defendant, yet the 


tit. Verdi, and Black. Com. 3 V. 377, 402. 4 V. 140, 


which bounds the juriſdiction of the Lord Steward of the 


its original from this, That, as our Saviour was led to- 
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t the; werdi way: be goed id the disjanctwe, though 
it be not formal; but if it find a thing merely out of 
the iſſue, it ig not good. Jud. Cent. 257. Hob. 33, 

„ And where the Jury begin with a ditect _werdrd, 

ad end with ſpecial . matter, fc, that ſhall make the 
werdie : Alſo if they begin with any ſpecial matter, and 
ſter make a general concluſion upon it, contrary to law 
the judges will judge of the werdi#, according to the 
ſpecial matter. bid. 58 3. 1 
No verdis will make that good, which is not ſo by law, 


4 


| E 8 0 | 
; : 7 


bit | handkerchief in 8 thinggulovs;manner, (as it is fad, 
Which ig tilt preſer ved in St. Frler's church at Rome, and 
called Yarenica, Mat. Pie, Anno 1216. pag, c, 
e He THUGS at. A 
Vert, (Fr. Verd. i. e. H iridii, otherwiſe called Grier. 
hue) In che fareſt laws ſigniſies every thing that beareth 
green leaf within a foreſt, that may cover a deer; but ef ? 
cially.great and thick converts. Of vert there are diver, 


| kinds; ſome that bear fruit, which may ſerve for food, © 


as cheſout-trees, ſervice · trees; nut- trees, erab- trees, . 


of which the court is to judge; judgment is to be given |. And for the ſhelter of the game, ſome are called haut. 


on werdias, that ſtand with law; and what both parties 
have agreed in the pleading, muſt be admitted ſo to be, 
though the jury find it otherwiſe, it being a rule in law. 
Heb. 112. 2 Cro. 678. 2 Med, 4. The ſtatute of jeo- 
fails helps after werdi&; as it ſuppoſes the matter left 
out was given in evidence, and that the judge directed ac- 
cordingly. 1 Med. 292. If there be no original writ, 
It is helped by a verdi by the ſtatute of jeofails; but not 
if there be a bad writ: A declaration that is not good, 
is in many caſes helped after verdict; but not where the 
declaration doth not make it appear that the plaidtiff 
had ſome cauſe of action, to warrant his declaration, 


A werdi& may make an ill plea good, by intendment, 
Ve. But a verdid will not help, where there is no iſſue; 
and what is good after wer&/4, would be ill on demurrer ; 
alſo in criminal cafes, real actions, or actions gui tam, if 
there be any errors in the proceedings, they are not 
helped after werdi&#, by the Stat. of jeofails. 2 Lill. Abr. 
644, 647. 2 Bulft. 41. 2 Salk, 664. 3 Med. 101. 
Where a werdi# is found for the plaintiff, and he will not 
enter it, the defendant may compel him to do it, on mo- 
tion; or the defendant may enter it himſelf, 2 Ll. 
After a werdi& is returned into court, it cannot be alter- 
ed, but if there be any miſptiſion, it is to be ſuggeſted. 
before: And a miſtake of the clerk of the aſſiſes appear- 
ing to the court, was ordered to be amended. Cro. Elix. 


On return of verdi, in civil cauſes, given at the 
aſſiſes, to the courts at # efminfler, judgment is had there- 
on; and generally, if the judgment differ from the verdiQ, 
In debt on a covenant to pay 
money, the verdi& muſt go to every part of the demand, 
and find as to the whole of the demand. 2 Strange 1089. 
A ſpecial verdi& finding nothing as to one of the offences, 
Bid. 845. Where the 
plaintiff's cauſe of action is confeſſed by the defendant's 
plea, and thereupon, notwithftanding the parties go to 


verdict ſhall be ſet aſide, and a writ of inquiry awarded, 
Jhid. 873. Aſſets on a ſpecial verdict may be ſevered by 
the court, Bid. 1036. Intire damages ſevered by the court. 
1bid. 1038, Verdict amended by the judges notes. Ibid. 
1197. Special verdict amended by affidavit of the evidence, 
1 Strange 514. See ne and Judgment. See 5 New Abr. 


354. | | F 
6 Is ſpecially uſed for injury done to any 
one. Somner of Gavelkind, pag. 174. | | 
Uerge, (Virgata) The compais of the King's court, 


Houſhold; and that ſeems to have been twelve miles about. 
Stat 13 R. 2. cap. 3. Britton 68. F. N. B. 24. There 
is alſo a verge of land; which is an uncertain quantity di- 
reed by the cuſtom of the country, from 15 to zo acres, 
as appears under Tard. Land. 28 Ed. 1. And the word 
verge has another fignification, of a ſtick or rod, where- 
by one is admitted tenant to a copyhold eſtate. Od Nat. 
Br. 17. As to verge of the court, ſee Black, Com. 3 V. 
6. | 
: Uerge of land, (Virgata terræ,) Mentioned in 28 Ed. 
1. Statute of wards. See Tard. land. | 
Uergers, (Yirgatores) Are ſuch as carry white wands 
before the juſtices of either bench. Fleta, lib. 2. cap. 38. 
Otherwiſe called fortatores wvirge, 1 
Uer juice. See Vinegar. 
Ueronica, A word mentioned by our Hiforians, having 


wards tbe croſs, the likeneſs of his face was formed on 


boys, ſerving bath for food and browze ; alſo for the de. 


| fenceof them, as oaks, beeches, &c. and for ſhelter and 


defence, ſuch as aſhes, poplars, maples, alder, Sc. Of 
{ſub-boys, ſome for browze and for food of the game; of 
buſhes and other vegetables, ſome are for food and ſhelter 
as the hawthoro, black-thorn, @c. And ſome for hidiog 


| and ſhelter, ſuch as brakes, gotſe, heath, &c. But herbs 


and weeds, although they be green, our legal vert ex. 


tendeth not to them. 4 oft, 327. 


\ 


Manu divides wert into avert-wert and nether-wert; 
the owvert-wert is that which the law books term baut- boys; 
and netber. uert, what they call ſub- boys: Aud into 


| ſpecial vert, which is all trees growing within the ſoreſt 


that bear fruit to feed deer; called ſpecial, becauſe the 
deſtroying it is more grievouſly puniſhed than of ary 
other vert. Manw. par. 2. pag. 33. And vert is ſome. 
times taken for that power which a man hath, by the 
King's grant to cut green wood in the foreſt: See farther, 
Black, Cam. 3 J. 7 925 5 
Uerviſe, A kind of cloth, mentioned in the ſtatute 1 
R. 3. c. 8. See Plonkets. + 
Gerr lord and very tenant, (Verus Domina: & Veru 
| Tenens) Are they that are immediate lord and tenant one 
to another. Broke. In the taking of leaſes there is to be 
a very lord and very tenant; and a man is not a wery te- 
nant, until he hath attorned to the lord by ſome ſervice, 
Sc. Oli Nat. Br. 19. H. y. c. 1. 
Uelleis, for beer, ale, and ſope, c. their contents 
and how to be made. 23 Hf. 8. See Coopers. - | 
Ueft, (/etire;) To inveſt with, to make poſſeſſor of, 
to place in poſſeſſion, Plenam poſſeflonem terre vel præ- 
dii tradere, feifinam dare, inftodare, ſaith Spelman, 
Veſta, The veſt, veſture, or crop on the ground. %. 
Croyl, contin. p. 44444. ; | 
Ueſted. If an eſtate in remainder is limited to a child 
before born, when a child is born the Hate in remainder 
is veffed, &c, 2 Leon. 219. A remainder muſt veſt in 
the grantee during the continuance of the particular 
eltate, or eo inſianti that it determines. Plowd. 25. 1 
Rep. 66. Black. Com. 2 V. 168, which vide ante & fel. 
? ef legacy, ſee Contingent Legacy, and Black. Con. 
2 V. 513. „„ 
Ueſtry, A place adjoining to a church, where the 
vellments of the minſter are kept; alſo a meeting at ſuch 
place: And ſometimes the biſhop and prieſts ſat together 
in veſries, to conſult of the affairs of the church; in re- 
ſemblance of which ancient cuſtom, the miniſters, church- 
wardens, and chief men of moſt pariſhes, do at this day 
make a pariſh weſiry, By cuſtom there may be {elect 
veſtries, or a certain number of perſons choſen to have the 
government of the pariſh, make rates, and take the ac- 
counts of churchwardens, c. 2 Strange 728. And when 
rates are made, the pariſhioners muſt have notice of 2 
veſtry held for that purpoſe ; and then all that are abſent 
ſhall be concluded by a majority of thoſe that are pre- 
| ſent, who in conſtruction of law are the whole pariſh. 
Wood's Inſt. go. And if a pariſhioner be ſhut out of the 
veſtry room by the clerk of the vgſtry; and he makes it 
appear that he hath a right to come into the room, and to 
be preſent and vote in the weſiry, Ce. action 
the caſe lies, as a remedy. Mod. Ca, in L. & E. 57, 
354- a SPE j 
. "AA in London are a ſelect number of the chief 
pariſhioners in every pariſh within the city and ſuburbs, 
who yearly chooſe officers for the pariſh, and take care 0 
its concerns, Sc. by ſtatute 15 Car. 2. c. 5 · On erett- 
ing pariſhes for the new churches to be built in -q 
near London and Weſtminſter, the commiſſioners for build- 
ing the churches are impowered to name a ſufficient = 


3 
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ber of the inhabitants of each new pariſh to be weſty | 
men; and, on their deaths or removal, the majority of the 


pariſhioners to chooſe others, c, And the pariſh 6fficers, 
with the yefry or principal inhabitants of the new pariſhes, 
are in Eafler week to aſſeſs the rates for the poor, c. g 
Ann. c. 22. YViftries of pariſhes are to be conſulted. hy pas 
riſh officers, and to give their aſſent on hiring of houſes 


| for the better employing and maintaining of the poor. 9 


Q 


Geo, 1. c. 7. The. right of adjourning a very is in the 
pariſh at large. 2 Strange 1045 {Oi 
A veſtry was called to conſider about building a work- 
houſe, where it was agreed to, and to borrow, money for 
that purpoſe: and that whoever ſhould be bound for it 
ſhould be indemnified by the pariſh, This order was con- 
firmed by another, and both ſigned by the vicar and ſe- 
veral of the inhabitants, 3oo /. being the ſum agreed 
upon, was borrowed of A. to whom B. gave bond for 
it. An order of veltry was made for railing the money, 
but upon appeal to the quarter-ſeſſions by ſome new pa- 
riſhioners was quaſhed. B, was ſued on the bond, and 
paid the money, and then brought a bill for relief. And 
the Maſter of the Rolls decreed him his principal, in- 
tereſt, and coſts at law, and in this court; and that the 
defendants the vicar, churchwardens, and overſeers of the 
r, call a veſtry to make a rate for payment; and if the 
inhabitants refuſe payment, the plaintiff to be at liberty 
to apply to the court: And ſaid that he did not fee why 
the court might not as well compel thoſe who are not 
parties to pay the rate, as order tenants though not par- 


ties to pay the rates; and becauſe the defendants had put 


in a fair anſwer, their coſts were decreed. to be raiſed' by 
the ſame rate ; but ſaid, that if thoſe who had appealed 


to the quarter- ſeſſions had been before the court, they 
ſhould have paid all the coſts. 2 Wm. Rep. (332.) Trin. 
1731. Blackburn v. Webfter & al. See 21 Vin. Abr. p. 


Aedlura, A crop. of graſs or corn; and mention is 
made of prima veſtura, and ſecunda veſtura, cr. Car- 


ular. Abb. St. Edmund, MS. fol. 182. The word was 
often uſed for a veſt, veſture, livery, delivery, 2. e. an 


allowance of ſome ſet portion of the products of the earth, 
as corn, graſs, wood, fc, for part of the ſalary or wages 
to ſome officer, ſervant or labourer, for their livery or 
veſt. So foreſters had a certain allowance of timber and 
underwood yearly out of the foreſt for their own uſe. Pa- 
roch. Antiq. p. 620. | | 

Ueſture, (Veflura) Signifies a garment ; but in the law 


it is metaphorically applied to a poſſeſſion or ſ-i1n. Stat. 
Weſt. 2. cap. 5. And in this ſiguification it is borrowed 


of the Feudiſis, with whom inveſtitura imports a delivery 
of poſſeſſion, and we/ura poſſeſſion itſelf, Hotom. Veſture 
of an acre of land is the profit of it; and it ſhall be en- 
quired how much the wefure of an acre of ground is 
worth, and how much the land, &c. 4 Ed. 1. 14 Ea. 
3. By grant of veſlura terre, the ſoil will paſs; and 
the ve/ture being the profit of land, 'tis generally all one 
to have that, as the land itſelf, 1 Vent. 393. 2 Roll. Abr. 2. 

Uetitum namium, Is where the bailiff of a lord diſ- 
trains beaſts or goods of another, and the lord forbids his 
bailiff to deliver them when the ſheriff comes to make re- 
plevin ; The word zamium lignifying a taking or diſtreſs, 
and wetitum forbidden; and the owner of the. cattle may 
demand ſatisfaRion for the injury, which is called Placi- 
tum de wetito namio. Divers lords of hundreds and courts 
baron, had power to hold plea de vetito namio ; Matilda 
de Morton clamat in manerio de M. duos law days, &c, 
Placito de Namio vetito, fine Brevi Domini Regis, Cc. 


2 Inſt, 140. Record. in Theſaur, Scacc. See Naam, and 


Black. Com. 3 V. 148. 
Mia militaris, A highway. Brad. lib. 4. cap. 16. 
par. 7. Fleta, lib. 4. c. 6. par. 3. | | 
Uflingi, The Kings of the Ea, Anglis were fo termed. 
from King Uſa, who lived in the year 578. Matt. Weſt. 
Mia Regia, Is the highway or common road, called 
the King's way, becauſe authoriſed by him, and under 
his protection: It is alſo denominated Via Militaris. 


Leg. Hen. 1. c. 80. Bact. lib. 4. ©; 
Uicar, (/icarius, quaſi vice fungens rectorit The prieſt | 


of every pariſh is called Re&or, unleſs the predial tithes are 
appropriated,and then he is ſtiled vicar; and when rectories | 


to maintain a parſon and wicar, they ought again to 
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ate. appropriated, vicars are to ſupply the reQors. places; 
At firſt a vicar was a mere Curate to the impropriator of 
the church, temporary, and removeable at, pleaſure 3 as 


thoſe who are now pariſh prieſts, in angient times When 


there were no particular pariſhes,, were on! y curates to the 


hiſhops; but by degrees the vicars got a ſettled mainte- 


nance of glebe, and ſome kind of tithes, and now claim 
their dues either by endowment or preſcription: And 
where the wicar is endowed, and comes in by inſtitution 
and induction, he hath caram au marum adthaliter; and 
is not to be removed at the pleaſure of the rector, who in 
this caſe hath only caram animarum babitualiter; but 
where the var is not endowed, nor comes in by inſlitu- 
tion, and induction, the rector hath cur am animarum alua- 
liter, and may remove the wicar. n Vent. 15. 3 Salk; 
378. In every church appropriated, one is to be ordained. 
perpetual vicar, and to be canonieally inſtituted and in- 
ducted, and alſo endowed at the diſcretion ofthe. ordi- 
nary ; which endowment 1s a part of the rectory, ſet out 
by the patron, parſon, and ordinary,” for maintaining the 
vicar : The inſtitution and induction, Cc, of wicars is 


done in the ſame manner as that of reQtors ; and over and 


above they are to take an oath of perpetual.reſidence;'/bur 
this the biſhop may diſpenſe with; the ſtatutes concera- 
ing pluralities, dilapidations, Ec. relate to them as well 
as to parſons. 4 H. 4. 2 Roll, Abr. 337. | 


Upon endowment, the vicar, hath an equal, though 
not ſo great an intereſt in the church as a rector; the 


freehold of the church, church-yard and glebe is in him-; 
and as he hath the free hold of the glebe, he may preſcribe 
to have all the tithes in the pariſh, except thoſe of corn, 
Se, Many wicars have a good, part of the great titbes; 
and ſome benefices, that were formerly ſevered by im- 
propriation, have, by being united, had all the glebe 
and tithes given to the wicars;; But tithes can no other 
way belong to the wicar than by gift, compoſition or 
preſcription ; for all tithes 4 jure appertain to the parſon ; 
and yet generally wicars are endowed with glebe and 
tithes, eſpecially ſmall tithes, Cc. If a vicar. be endow- 
ed of ſmall tithes by preſcription, and afterwards land, 
which had been arable time out of mind,, is altered, aud 
there are growing ſmall tithes thereon; the vicar ſhall 
have them; for his endowment goes to ſuch tithes, in 
any, place within the pariſh, Cro. Eliz. 467. Hob. 39. 
But where the wicar is endowed out of the parſonage, he 
ſhall not have tithes of the parſon's glebe, or of land that 
was part thereof at the time of the endowment; but now 
ſevered from it: Vet it ſeems to be otherwiſe, if the glebe 
lands are in the hands of the parſon's leſſee. Cro. Eliz. 
479. Mallor. QA. Imped. 4. The endowment of vicara- 


ges hath been always favoured in law, the wicars for the 
moſt part having the cure of ſouls. 2 Roll. 335. 97 | 


Incumb, 347. March Rep. 11. See Black. Com, 1 


to the parſonage or rectory, being derived out of it; The 
rector of common right is patron of the wicarage;z: but it 
may be ſettled otherwiſe; for if he makes a leaſe of .his 
parſonage, ihe patronage of the wicarage paſſes as inci- 
dent to it. 2 Roll. Abr. 59, And if a wicarage become 
void, during the vacancy of the parſonage, the patron 
of the parſonage ſhall preſent to ſuch vicarage. 19 Edw. 
2. 41. If the profits of the parſonage or wicarage fall 
into decay, that either of them by itſelf is not 8. 

e 
re- united: Alſo if the wicarage be not ſufficient. to 
maintain a vicar, the biſhop may compel the rector to 


aug ment the vicarage. 2 Roll, 337. Parſ. Counſell. 195, 


196. Stat. 29 Car. 2. c. 8, Upon the appropriation 
of a church, and endowment of a vicar out of the ſame, 
the parſonage and wicarage are two diſtin eccleſiaſtical 
benefices; And it hath been held, that where there is a 
parſonage and wicarage endowed, that the biſhop in the 
vacation may diflolve the wicarage; but if the patſonage 
be impropriated, be cannot do itt for on a diſſolution 
the cure muſt revert, which it cannot into lay hands, 
Comp. Incumb, 2 Cre. 518. Paln. 219. | 
For the moſt part wicarages were endowed upon ap- 
propriations; but ſometimes wicarages have been en- 
dowed without any appropriation of the parſogage; and 
G 


Il thers 


Uicarage,: (Vicaria) Of places did originally belong 
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Imptopriated; and no vicarage endowed; and there the 
impropristors are bound to maintain curates to perform 
divine ſervice, &e. The parſon, patron and ordivary, may 
ereste a vienrage, and endow it: And in time of vacancy 
of the church, the patron and ordinary may do it; but 
the ordinary alone cannot create a wicarage, without the 
patron's aſſent. 19 Ed. 3, 51. Cre. Jac. 516, Where 
there is a vicarage and parſonage, and both are vacant, 
and in one perſon's patronage ; if he Jourd his clerk 
as parſon, who is thereupon inducted, this ſhall unite the 
parſonage and vicarage again. 11 Hen 6. 32. FYicarage 
or not, is to be tried in the Spiritual court, becauſe it 


could not begin to be created but by the ordinary, 3 


Salk. 378. See Black. Com. 1 V. 387. 4. 421. 


Uicarfal Tithes. Privy or ſmall Tirhes. See Tithes. 

" Uieario deliberando octaſione cuſusdam Recogni⸗ 
tionis, Cc. Is an ancient writ that lies for a ſpiritual 
perſon impriſoned, upon forfeiture of a recognizance, Oc, 


mentioned in Reg. Orig. 147. , ha | 
Uice-Ydmiral, An under admiral at ſea; or admiral ' 


on the coaſts, Se. 
Mice Ydmiralty Courts, There are vice aamirelty 
courts, in America, and our other plantations. From thoſe 


_ [courts appeals may be brought before the courts of ad- 
miralty in England, as being a branch of the admiral's | 
juriſdiction, though they may alſo be brought before the 


King in council. But in caſe of prize veſſels, taken in 
time of war, in any part of the world, and condemned in 


Iny courts of admiralty,or vice-admiralty, as lawful prize, 
the appeal lies to certain commiſſioners of appeals con- 


fiſting chiefly of the privy council and not to judges de- 
legates. And this by virtue of divers treaties with fo- 
reign nations, &c. - Black. Com. 3 V. 69. which vid. 
Uice-Chamberlain, A great officer next under the 
lord chamberlain : And in his abſence hath the rule and 
controul of all officers appertairing to that part of his 
majeſty's houſhold, which is called the chamber above 


Uice-Conſtable of England, An officer whoſe office is 


ſet forth in Pat. 22 Ew. 4. | 


Uice-Conful, The ſame as Vicecomes or ſheriff. Leg. 


Uice-Dominus, The ſame with wicecomes.——Vice- 
dominus Abus eft fræfedtus provinciz. Leg. Hen. 1. c. 7. 
Selden's Tit. Hon. par. 2. Ingulphus. l | 

Uice-Dominus Epiſcopi, Is the vicar-general, or 
commiſſary of a biſhop Blount. | 

Uice⸗gerent, A deputy or lieutenant. Stat. 31 Hen. 
$. e. 10. 

Uice⸗Marſhal, Is mentioned with vice-conflable. Pryn's 
Animad, on 4 Inft. 71. | 4 
- Uice-KRoy, (Pro: Rex.) The King's lord lieutenant 


over a kingdom.  Litt. 


Uice-Treaſurer, An officer under the lord treaſurer in 


the reign of Hen. 7. See Under-Treaſurer of England. 


'Uicinage, (Fr. Voifinage, Vicinetum) Neighbourhood, 


or near dwelling. Magn. Chart. c. 14. See YViſne. 


There is common becauſe of vicinage, or neighbour- 
hood, where the inhabitants of two townſhips which lie 


contiguous, have uſuslhy intercommoned with one ano- 


ther; the beaſts of the one ſtraying mutually into the 
other's fields, without any moleſtation from either, See 


Black. Com. 2 V. 33. 


Uicis 6 Uenellis mundandis, Is a writ which lieth 
againſt a mayor or bailiff of town, &c. for the clean 
keeping of their ſtreets, Reg. Orig. 267. 

Uicount, or Uiſcount, (Vicecomes) Signifies as much 


as fheriff: Between which two words, there ſeems to 


be_no other difference, but that the one comes from 


the Normans, the other from our anceſtors the Sax- 


ons, of which, ſee more in Sheriff, Viſcount alſo ſig- 
nifies a degree of nobility next to an earl, which Cambd. 
(Briton. pag. 170.) ſays, is'an old name of office, but a 
new one of dignity, never heard of amongſt us, till Henry 


the ſixth's days, who in his eighteenth year in parliament 


created John lord Beaumont, viſcount Beaumont, but far 
more ancient in other countries. Caſſan. de gloria 


mundi, par. 5 confider 3 5. See Sheriff and Selden's Titles 
of honour, fol, 


761, 


0 
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dere ure ſeveral churches, where the tiches are wholly | Atevunttel; or Wiconrlet, Ia un wdjeftive from iu) 


J 


| in indictments, vide the Stat. 4 C 5 Ann. c. 16. 


aud 8 thing that belongeth to the fMherigr: 
as writs "wicoatiel ate ſuch write 5" are 'triable in the 
county or ſheriff's court, of which kind there ure diver 
writs of nuſance, &c, mentioned by Firzherbert, - Ola 
Nat. Br. 109. F. N. B. 184. „ 85 N 
" Ficontiels are certain farms, for which the ſheriff pave 
a rent ts the King, and he makes what profit he can of 
them: Aud -vicontiel rents uſually come under the title 
of firma comitatus ; and the heriff'hath'a particular roll 
of them given in to bim, which he delivers back wil 
his accounts. 33 & 34 H. 8. c. 16. 3 EA. 6. 4. 22 
„„ 01993 v ee ho 5 - + 
-{Wicountiel 3 Is that juriſdiction which 
vewngs to the officers of a county; as to Herifti, coro. 
ners, eee, &e. 85 „ eee ee e 225 
UVicduntiel, or Micontiel rents mentioned, 22 Car. 2 
cap. 6. See Vicountiel, The wicontiel rente, uſually cans 
under the title of Firma comitatus, which were written ge- 
nerally /ub nomine wicecom. without'expreſſion of the par- 
tieulars. See Hale's ſheriff's actounts, pag. o. ? 
Uiffnals, (Via) Suſtenance, and things neceſſary 


to live by, as meat and proviſions: wifuallers are thoſe 


that felt vifuals; and we call now all common alchouſe. 
keepers by the name of wizuallers,, Vidhuallurs ſhall Yell 
their victualt at reaſonable prices, or forfeit double ya. 
lae : And vidtuallers, ſiſhmongers, poulterers, &c, comi 

with their wifuals to London, ſhall be under the govern. 
ance of the lord mayor and aldermen; and ſell their 
vid alt at prices appointed by juſtices, c. 23 z1 
Edw. 3. c. 6 7 R. 2. 13 K. 2. No perſon during the time 
that he is a mayor, or in office in any town, ſhall ſell vic- 
tuals, on pain of forfeiture, Wc. Bat if a vidbvallir be 
choſen mayor, whereby he is to keep the aſſiſe by fla- 
tute, two diſcreet perſons of the ſame place who are not 
victuallers, are to be ſworn to afliſe bread, wine, and 
vickualt, during the time that he is in office z and then, 
after the price aſſeſſed by ſuch perſons, it ſhall be law- 
ful for the mayor to ſell wiaralr, Wc. 6 R. 2. c. g, 
3 Hen. 8. c. 8. If any one offend againſt theſe ſtatutes, 
the party grieved may fue a writ directed to the juſtices 
of aſſiſe, commanding them to ſend for the parties, and 
to do right; or an attathment may be had againſt the 


mayor, officer, &c, to appear in B. R. Selling of cor- 


rupt vi#uals, or expoſing them to ſale, is puniſhable by 
ſtatute 1 R. 3. c. 1. And in ſome manors they chuſe 
yearly two ſurveyors of vicdtualt, to ſee that no unwhole- 
ſome victualt be fold, and deſtroy ſuch as are corrupt. 
1 Mod. 202. If any wifuallers, butchers, brewers, 
'poulterers, cooks, &c. conſpire and agree together not 
to ſell their viFuals but at ſuch prices; they ſhall for- 
feit for the firſt offence 107. for the ſecond 20 J. for the 
third 40 J. ſtat. 2 & 3 Edt. 6. c. 15. The rates of 
vifuals in all places, except corporations, ſhall be aſ- 
ſeſſed by the King's juſtices, Sc. And wifual; are 
not to be tranſported, by 25 H. 8. c. 2. See Fore 
Hallers. _ 

Uidame, Was the ſame as Vice-dominus, the biſhop's 
deputy in temporal matters. See Valvaſor. 

Uidelicet, A videlicet in a deed may make a ſepara- 
tion, as well as an habendym: And if there be a ſeveral 
babend. of an annuity ef 20 J. to one, and fo to four 
others; it will be to the ſame effect, though it ſays 
habendam 1001. to them, to be equally divided, (vit.) 
20 J. to one, and ſo to the reſt, Wc. 5 Mod. Rep. 29. 

Uiduitatis Prokeſſio, The making a ſolemn profeſi0n 
to live a ſole and chaſte widow ; which was heretofore 


a cuſtom in England, Dugd. Warwiekſh. pag. 3135 


654. ; 
"Ulidimus, Mentioned in the 15 Hen. 6. cap. 3. See 
Innoteſtimus. 

Ni e Irmis, Are words uſed in indictments, Cc. to 
expreſs the charge of a forcible and violent committing 
any crime or wee i But on appeal of death, on * 
killing with a weapon, the words vi & armis are got ne. 
ceſſary, becauſe they are implied; fo in an indictment 
of forcible entry, alledged to have been made manu 
forte, Se. 2 Hawk. F. 7 179. 1 Haul. 150, 220. 
And where the omiſſion of vi & armis, Ec. is bel 


Uieb, 


\ 


rt 


real action is brought, and the tenant” doth not know 


aimed, and in controverſy; and lies in ejectment, 
Abr. 655. Stat. 13 EA. 1. c. 48. 12 Ed. 2. And tho' 


ſworn, and conſent of the parties by 2 rule of court; 
now by the ad for the amendment of the lugo, it may be 
granted in any action brought in the courts at I iminſter, 


upon the trial; in which eaſe the courts may order ſpe- 
cial writs of difringas or habeas corpora to the ſheriff, re- 
quiring him to h:ve fix of the jurors, or a greater number 
of them, at the place in queſtion, ſome convenient time 
before the trial; Who ſhall have the matter ſhewn to them 
by two perſons named in the writ of aiſringas, and pp- 
pointed by the court; and the ſaid ſheriff executing the 
_ writ is ſpecially to return the view made accordingly, 
c. 4& 5 Ann cap. 16. Upon a wiew, the thing in 
queſtion is only to be ſhewn to the jury; and no evi- 
dence can be given on either fide. 2 Lil. 656. But 
where; in action of waſte, ſeveral places are aſſigned, and 
the jury hath not the wiew of ſome of them, they may 
find no waſte done in that part which they did not view. 
In waſte for waſting of wood, if the jury view the wood 
without entering into it, it is good; alſo walte being aſ- 
| figned in every oom of an houſe, the view of an houſe 
generally is ſufficient, 1 Leon. 259, 267. If a rent or 
common is demanded, the land out of Which it iſſues 
muſt be put in view. 1 Leon. 56. And if a view be 
denied, where it ought to be granted, or granted where 
it ought not to be, Ic. it is error. 2 Lew. 217. 80 a 
wiew may be on indictment for a nuiſance, 


is provided, That where a view hall 
the view, and ſhall be the firſt ſworn,” (or ſuch of them 


view was not, by either of theſe ſtatutes, made a matter 
of courſe, though ſach a practice had prevailed, and bad 
been abuſed to the purpoſes of delay, the court thought 


without a full examination into the propriety and neceſ- 
ſity of it. For they were all clearly of opinion that the 
act of parliament meant that a view ſhould not be grant- 
ed, unleſs the. court was ſatisfied that it was proper and 
neeeſary : And they thought it better that a cauſe ſhould 
be tried upon a view had by any ſix, or by fewer than 
| fix, or even without any view, than be delayed for a 
greater length of time: Accordingly they added a clauſe 
to the uſual rules for views, purporting that the party 
praying a view conſented, '* That in caſe no view ſhould 
be had; or if a view ſhould be had by any of the jurors 
whomſoever, (though not being ſix of the firſt twelve) 
yet the trial ſhould proceed, and no objection be made 
on account thereof, or for want of a proper return.” Since 
which, motions for views are become motions of courſe, 


Rep. 256. 8 
See the form of the aſual rule, and alſo of the modern 
addition, both in eauſes to be tried by ſpecial juries and 
thoſe to be tried by common juries, reſpectively, recited 
werbatum, in Bur. Rep. 257, 258. See Aſoe, Vejours or 
Viewers, &c. and Black. Com, 3 V. 298, 358. 
Uierw of Frank-pledge, /YVi/us Franci plegit) Signi- 


in looking to the King's peace, and ſeeing that every man 
be in ſome pledge, Wc. Or it is a power of holding a 
court- liet, in which court formerly all perſons at the age 
of fourteen were bound with theit ſureties or p/edges for 
their truth to the King, and the ſteward was to certify 
on view. Bract. lib. 2. And there is a writ to exempt 
a perſon from coming to che wirw of frankphadge, who is 


3 


miew, (Fr. Par, it e. Viſa) Is generally where 8 
certainly what is in demand; in ſuch eaſe he may pray 

that the jury may wiow it. Briton, tap. 45. F. N. B. 

78. This view is for a jury to ſee the land or thing 


waſte, aflifes of novel Ui, where at leaſt (x of the 
recognitors muſt have the view before the aſſiſes. 2 Lil. 


formerly there could not have been a vi in a perſonal. 
action, but upon withdrawirg of a juror after they were 


where neceſſary. the better to underſtand the evidence. 


By fat. 3 Geo. 2. c. 25. (the ballotting act) . . 
. ſix 
of the jurors named in the panel, or more ſhall have 


as appear) before any drawing.“ But as the having a a 


it their duty to take care that their ordering a view ſhould | 
not obſtru juſtice, and prevent the cauſe from being 
tried: And they reſolved not to order one any more, 


with ſach additional conſent annexed to them. Bur. 


- fies the office which the ſheriff in his county court performs 


3 . | 


| noe reſident withiy the hundred : 2 map es E 
and. pot of. 


this wiew by reaſon of #heir..habitatiop.only, and not 
lands held where they dwell not; which aurit is called. 
Vijus: Franci Pligii. Reg. Orig. 195. See Frank- pledge, 


and Black. Com. 4 V. Fenn OO GR 1880 
Uigil;. (Yigilia) Is the eve, or next day. before. any 
ſolema ſeaſt; becauſe then Chriſtians were ont to mateh, 
fat, and pray in their churches. Stat. 2 & 3 £4. 6. 
c. 1955 i ae a e CS 
Qi Laica Removenda; A writ that lies where two. 
parſons contend for à church, and one of them enters, 
| Into it with a great number of /aymen,.. and holds ons the. 
other vi arms; chen he that is holden out ſhall have 
this writ direQed..to the ſheriff, that he rempues, the force :; 


of the church, whether he is there by right or wrong, 
but only the force. F N. B. 54. i oops by _ 4 
5 R. 2. c. 2. And the writ vi laica Featoventa. ought 
not to be granted, until the biſhop of the dioceſe where 
ſuch church is, hath: certified into the chancery ſuch re- 
ſiting and force, &c. though it is ſaid in the New. Natara 
Breviam, it lieth upon a furmiſe made by the incumbent, 
or by him that is grieved, without any ſuch certificate of 
the biſhop. New. Nat. Br. 121. A reſtitution was 
awarded to one , who was put of poſſeflion by the 


M won nor yer . . 1 
Mili, or Millage, (Lilia) Is ſometimes taken for a 
Manor, and fometimes for a pariſh or part of it; But a 
vill is moſt commonly the out- part of a pariſh, conſiſt- 
ing of a few houſes, as it were ſeparate from it.. 
Villa ef ex pluribus manſionibus, wicinata, & callata tx 
pluribus wicinis. 1 Iuſt. 115, Fleta mentions the dif- 
ference between a manhon,. a village, and a manor, wiz 
a man ſion may be of one or more bouſes, but it muſt be 
but one dwelling place, and none near it; for if other. 
houſes are contiguous, it is a village; and a manor. ma 
conſiſt of ſeveral willages, or one alone. Feta, 43.6. 
cap. 51. And, according to Fortgſeus, the boundaries 
of villages, are not by houſes or ſtreets; but by a circuit 
of ground, within which there may be hamlets, woods, 


cap. 24+ b | , 2 1 | 

When a place'is named generally, in legal proceed- 
ings, it is intended to be a vill, . becauſe as to civil pur- 
poſes the kingdom was firſt divided into wills; and it is 
never intended a pariſh, that being an eccleſiaſtical di- 
viſton af the kingdom to ſpiritual purpoſes, tho ip ma 
caſes, the law takes notice of pariſhes as to civil purpoſ 
1 Med. 250. 3 Nelf. Abr. 55. If no vill, &c. is alledged, 


. 


where a meſſuage and lands lie, no trial can be bad com- 
cerning it: But ſome counties in the north of England; 
and in ales, have .no-wills but pariſhes. Jens. ent. 
33, 3:8. A vill and a pariſh by intendment ſhall he 
all one; and in proceſs of appeal, a pariſh may be in- 
tended a vi. Cro, Jac, 263, 3 $alk-.38p. If a. g- 
nue be laid in Gray's Inn, which is no pariſh or will; 
the defendant muſt plead there is no ſuch will as Gray's 
Inn, or it ſhall be intended a will after verdict, &fe., g 
Salk. 381, Two houſes in an extraparochial place are 
not enough to denominate à will, 2 Strange 1004, 
1071, See Pariſh, aad Venire facias. See Black. Com. 
1 V. 114. F148" GA 1 I ns 
Willa Regia, A title given to thoſe country village, 
where the King's of England had a royal ſeat, and held 
the manor in their own demeſne, having there commonly 
a free chapel, not ſubje@ to-ecclefiaitical juriſdictiog. 
Paroch. Antig. 53. | 1 . 
Uitlain, Miilein, (Villas, Fr, Pilein, i. e. VU 
Signifies a man of baſe or ſervile condition, a bondman, 
or ſervant, Of thoſe bondmen or .2i//ains there were two 
ſorts in England; one termed a-willain in groſs, who was 
immediately bound to the perſan of the lord, and his heirs : 
The other, a willain regardant to a manor, being 
bound to his lord as a member belonging and annexed 
to a manor, whereof the lord was owner, And he Was 
properly a pure villain, of hom the lord took 'redemp- 
tion to marry his daughter, and to make him free; 
and whom the lord might put out of his lands and tene. 
| ments, goods and chattels at his will, and chaſtiſe, but 


* not 


— 


But the ſheriff ought not to remove the incumbent. cout 


ſheriff upon a wi laica emovenda. | Cro. Eliz. 466. 5 


and -waſte ground, Se. . Forte/c, 4. Laud. Leg. Ang. | 
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ndt walm bim: For if be maimed bis oline, he might - 


have appeal of maihem againſt the lord as he could 
bring appeal of the death of an anceſtor againſt his lord, 


or appeal of rape done to his wiſe. Brat. lib. 1. tap. 6. 


Old Nat. Br. 8. Terms de Ley. | 


Some were willains by title or preſcription, that 10 to | 
ſay, that all their %% had been villaint regardant to 


the manor of the lord time out of mind: And ſome were 
made wi/lains by their confeſſion in a court of record, 
St. "Though the lord might make à #anumiſion to his 
villain, aud thereby infranchiſe him: And it the villain 
brought any action againſt his lord, other than an ap- 
peal of maihem, Cc. and the lord, without proteſtation, 
 made-anfwer to it; by this the villain was made free. 
| Terms de Ley 576. | | : ; 
Nillais t/iate was'contradiſtinguiſhed to free eſtate, by 
the ſtatute 8 Hen. 6. c. 11 And the wi/lani were ſuch as 
dwelt in villages, and of that ſervile condition, that they 
were uſually ſold with the farm to which they reſpective- 


ly belonged; ſo that they were a kind of ſlaves, and uſed | 


3s fuch; And villenage or bondage, it is ſaid, had be. 
ginning among the Hebrews. Ibid. 455, 5 
Villinage cometh of villain, and was 2 baſe tenure of 


lands or tenements, whereby the tenant-was bound to do | 


all ſuch ſervices as the lord commanded, or were fir for a 
wvillain to perform: The diviſion of wi/lenage, by Practon, 
was into purum villenagium @ uo pre/tatur ſervitium in- 
tertum & indeterminatum, & villenagium /ocagium ; which. 
was to carry the lord's dung into his fields, to plough 
his ground at certain days, fow and reap his corn, Qc. 
and even to empty his jakes, as the inhabitants of ſome 
places were bound to do, though afterwards turned into a 
rent, and that vllanous ſervice excuſed. Every one that 
Held in vilenage, was not a willain or bondman ; for te- 
nure in vilenage could make no freeman willain, unjeſs 


it were continued time out of mind; nor could free land 


make a willain free. Bra@. lib. 2. c. 8. 6 Al 
Cotybold tenures ſeem to be ſprung from villenage. 
F. N. B. 28. The flavery of this cuſtom hath been long 
ago taken off; for we have hardly heard: of any caſe 
in <illenage ſince Crouche's caſe in Dyer's Rep. There 
are not properly any willains now; and the title and 
tenure of villenage are aboliſhed by the ſtat. of 12 Car. 2. 
c. 24. Ky BE n 8 FF 
See Neif.. See farther as to Villein, generally, Black, 
Com. 2 / 97. 4 J. 413. As to Villein in groſs, id. 2 V. 
92. 4% 413. As to Villein in greſi, id. 2 V. 
93. Villeis regardant, Id. 16. Villein ſervices, Id 2 ,. 
6. Yullein ſocage, Id 2 V. 98. 
Uillain eſtate or condition, Contradiſtinguiſhed to 
free eſtate. Stat. 8 H. 6.11. They were called vil. 
laim from villa, becauſe they dwelt in villages; they were 
alſo called pagenſis and raflici, a ruribus gue excoluerunt ; 
and they were of that ſervile condition, thai they were 
uſually fold with the farm to which they reſpectively be- 
longed; ſo that they were ſla ves and uſed as ſuch, and 
kinder uſage made them inſolent. Cowell. 
Millants regis ſubtrattis reducendis, Is a writ that 
lay for the bringing back of the King's bond-men, that 
had been carried away by others out of his manors 
whereto they belonged. Reg. Orig. fol. 87. 
- Uillanous Judgment, (/i//anum Judicium) Is that 
which caſts the reproach of wi/lany and ſhame upon him 
againſt whom it is given, as a conſpirator, &c. And the 
judgment in ſuch a caſe ſhail be like the ancient judg- 
ment in a/taint, viz. That the offender ſhall not be of any 
credit afterwards; nor ſhall it-be lawful for him to ap- 
proach the King's court; and his lands and goods ſhall 
be ſeized into the King's hands, his trees rooted up, and 
body impriſoned, &c. Staundf. P. C. 157. Lamb Eiren. 
563. Stat. 4 H. 5. And the puniſhment at this day ap- 
pointed for perjury, may partzke of the name of villan- 
ons jurgment; as it hath ſomewhat more in it than cor- 
© poral, or pecuniary pain, i e. the diſcrediting the teſti- 
mony of the offender for ever. See Black, Com. 4 J. 
6 136. WIT 
Uillein Fleeces, Are bad feces of wool, ſhorn from 
| ſcabbed ſheep, 31 Edv. 3. cap. 8. * 
MWillenage, (Villinagium) from willain, Signiſies a ſer- 


FRF 


whereby the tenant was bound to do all fact ſerv: 
as the lord commanded, or were fit for a villain * | 
Us; feiri Non poterit ve/pers guale feruitium. Heri de be n 5 0. 
For every one that held in willenage, was not a AN 
bondman : Villenagium vel ſervitium nibil detrabit liker wi 
tis, habita cr e utrum tales ſunt villani Ti * 
' nuerint in villano ſocagio dt dominico domini revis, * 
1. cap. 6. num. 1. e At . Brac. lib. 
The diviſion of willenage. was into villas, 3 3% 
and villen age by tenure. Tenure in villenage 55 10 * 
no freeman villain unleſs it were continued, time out of 
Braaon, 


mind, nor even free land make a villain free, 
lib. 2. cap. 8. num. 3. divides it into purum villena; tu 

a guo preflatur ſerwitium incertum & inflelerminates wr 
ſeiri non poterit veſpere, guale ſervitium feri drber oo : 
Viz, ubi guis facere tenetur. quicquid ei præceptum PS 
the other he calls villanum ſoctagium, and was tied tc I 
performance of certain ſervices. agreed upon between 8 
lord and tenant, and was to carry the lord's dun 5/593 
his field, to plough his ground at certain Pew a | 
. reap his corn, plath his hedges, &c. as the 17 
bitants of Bickton. were bound to do for thoſe of Chats 
; cafile in Shropſhire, which was afterwards turned into a 
rent, now called Bickron filver, and the ſervice excuſed 
There were likewiſe vi//ani ſoctmanni, which were ho 
who held their land in ſoceage, and there were villa 
adventitii, who were thoſe: who held land by performinę 
certain ſervices expreſſed in their deeds. Brag, Js. is 
1 6 8. See Socage tenure, and Black, Com. 2 V. o, 9 8 
98. TY 1 7731 5 
Ginagium, (Tributum a vino) A payment of a cer. 
tain quantity of wine, inſtead of rent, to the chief lord 
for a vineyard. Mon. Ang. 2. tom, pag. 980. 

Minculo Matrimonii, Divorce a, It a marriage is 
improper through, ſome cauſe which exiſted previous to 
the marriage, and was ſuch a one as rendered the mar- 
riage unlawful ab initio, as conſanguinity, corporal im- 
becillity, or the like ; in this caſe the law looks upon the 
marriage to have been always null and void, becauſe 
contracted in fraudem legis, and decrees not only a ſe- 
paration from bed and board, but a winculo matrimonii 
itſelf. Black. Com. 3 V. 94. See Divorce. 

Vinegar and Uerjuice, Duties on vinegar by former 
acts taken off, and a new duty impoſed, 10 6 11 
W. 3. c. 21. J. 8, Cc. What to be deemed vinegar or 
liquor preparing for vinegar, 10 & 11 V. z. c 21. 
/. 11. Thirty-four gallons to be deemed a barrel of vi- 
negar, 10 & 11 V. 3. c. 21. / 15. Informations againſt 
vinegar- makers for a falſe miſ-entry, &c, to be laid 
within three months, 12 C13 WV. 3. c. 11. , 17. Vi- 
negar made ſor pickles for ſale to pay duties, 8 Ann. c. 
7. ＋ 4. Vinegar made by the manufacturers of white 
lead exempt from duties, 8 Azn. c. 7. f. 5. Verjuice 
bought or made for ſale how chargeable with duties, 7 
& 8 W. 3. c. 30. J. 28. Every hogſhead to pay 5 4. 
8 Ann. c. 7. J. 1. Additional duty of 8 4. per ton on 
French vinegar imported, 3 Geo. 3. c. 12. And on all 
other vinegar imported, 4 J. per ton, ibid. 

Uine pards, The owners of vineyardt may make wine 
of Britiſb grapes only growing there, free from any duty, 
Stat. 10 Geo. 2. c. 17, 1 | 

Uinnet, A flower or border which printers uſe to or- 
nament printed leaves of books; mentioned in the Stat. 
14 Car. 2. cap. 33. The true and proper name is Vignet, 
from the French. 0 
Uintners, The wintners company of London were in- 
corporated 7 Jac. 1. with certain privileges for felling 
wine in the city, by all freemen within the ſame, &c, 
2 Keb. 372, See Mine. 

Uiolating the Queen, c. If a man do violate the 
King's companion (i. e. the Queen) or the King's eldeſt 
daughter unmarried, or the wife of the King's eldelt ſon 
and heir it is high treaſon—By violation is underſtood 
carnal knowledge, as well without force as with uit: 
And this is high treaſon in both parties, if both be con- 
ſenting. Contra, as to violating a Queen or Princeſs 

Dowager. Black. Com. 4 V. 81. . 
Miolence, (Violintia) All violence is unlawful : If a man 
aſſault another with an intention of beating him only, and 


vile kind of tenure belonging to land or tenements, | 


he dieth, it is felony, And where a perlon knocks v8 
, cher 


. . 
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ther on the head who is breakieg his hedges, Wc, this 
will de murder, beeauſe it is a violent act beyond the pro- 
_ vocation. Kel. Rep; 64, 131. There is a violence in com- 
| mitting riots, Oe. "900 I + og © HONED! ** | ; hr? 21. 


W . Ride e 60 RCA 
Utolens Piekumption : This is many times equal to 


full proof; for there. thoſe circumſtances appear which 
neceſſarily attend the fact. See Black. Com. 3 F. 371. 
The enumerating of caſes, would be of little uſe; as 
every caſe muſt be governed according to its ou pecu- 
Har cireumſtan ces. % „ 5 
Uirga,' A rod or white ſtaff, ſach as ſheriffs, bailiffy,” 
fc. carry as a badge or enfign- of their office..' Cowell; 
-  Uirgata terrae, A yard land, #x 24 acris cogſtat, qua- 
tuor virgatæ hidam faciunt, & quinque bidæ frodum militis. 
Kennet's Gloſl. . RNS neee atk 
Uirge, Tenant by, A ſpecies of copyholders. i. . 
ſuch as are faid to hold by the virge, or rod. In fat 
copyholders and cuſtomary tefiants differ not ſo moch in 
nature as in name, for though called by different names, 
yet they all agree in ſubſtance and kind of teure: Their 
lands are holden in one general kind, that is, by cuſ- 
tom and continuanee of time. See Caliborpe on Copy- 
Boldt, 51, 54, and Black. Com. 2. V. 147, 148. 


"Uirivarioeligendo, Iv a writ that lies for the choice of | 


z verderor in the foreſt, Reg. Orig. 177. 
 Uirfdis Boba, A coat of many colours; for in the 
old books wiridir is uſed for warivs, Bradt. lib. 3. 


Uiritia, Phe privy members of a man; to cut off which | 


was felony by the Common law, though the party con- 
| ſented to it. Brad: lib. 3. pag. 144. om 1 
Mis, (Tat.) Is any kind of force, violence, or diſturb- 
ance relating to a man's perſon, or his goods, right in 
lands, &c. See Force. ee e het) 
Utſcount; (Yicetomer) A degree of nobility next to an 
earl, See Fiſcoumt, They are now made by patent, 
as an earl; but their number is ſmall in this kingdom, 
in compariſon with the other degrees of peerage. Vide 
| Black. Com. 1 V. 399. | 


Uiſitation; (Yifrario) Is that office wich is performed | 


by the biſflop of every dioceſe once every three years, or 
by the archdeacon once a year, by viſitiag the churches! 
and their rectors throughout the whole dioceſe; Ur populus 
illorum curæ © commiſſus ſalubriter a paftoribus & ordine gus' 
bernetur: Et nt quid detriment capiat eccleſia; Nc. Reform. 
Ley. Eccl: pag. 124. And wheg a viftarion'is made by the 
archbiſhop, all acts of the biſhop are ſuſpended by ini. 
tion, Wt, A commiffary at his court of viſſtarion, cannot 
eite lay pariſflioners, unleſs it be churchwardens and” 
fideſmen'; and to thoſe he may give his articles, and in- 

ire by them. Ney 123. 3 Salt 370. Proxiet and 
Fee are paid by the parſons whoſe churches are 
viſited, &c; Ibid: 1% Gs eee 

Uifitation Books of 'Yeralds, The original viſita“ 
tion books of ' heralds, compiled when progreſſes were 
ſolemnly and regularly made into every part of the king - 
dom, to enquire into the ſtate of families, and to re- 
giſter fuch marriages and deſcents as were verified to 


them upon oath, are allowed to be good evidence of pe- 


digrees. Comb: 63. Black. Com. 3 V. 108. * 
Uifito:, Is an inſpector of the government of a corpo- 
ration, Ce. The ordinary is viſtor of ſpiritual cor- 
porations; bat corporations inſtituted” for private cha- 
rity, if they are lay, are wi/itable by the founder, 
or whom be ſhall appoint, and from the ſentence” 
of ſuch ifror there lies no appeal. 3 Salt. 381. 
Dy implication of law, the founder and his heirs are 
wifitors of lay foundations, if no particular perſon is ap- 
pointed: by him to ſee that the charity- is not per- 
verted. 75/4. And where founders are wi/tors of hoſpi- 
tals, c. The appointment of a biſhop without his chri- 
ſtian dane W vifitor, extends to his ſucceſfors. 2 
Strange 913. The viſitor in his citation muſt purſue his 
authority. Ii. He may puniſh one man for atis done 
by bim jointly with others. 164. Offences againſt the 
Ratutes of à college are not pardoned by an act of grace. 
Ibid. giz. See Stat. 39 Elis. e. 5. 43 Elia. c. 4. See 
farther- as to viſitor generally | Black, Com. 1. . 470. 
of Civil Corporations. © Id. 1 V. 481 of Colleges. Id. 1. 


I Uifne; (/gnetam) Signi 
place near at hand. | 19 K. 2. cup. 5. Bre- Venn. ITY 
is ſerved but hy him; and after ſaits/are; ended, lie hathy 


8 LF F 4 on e. PU Ga WIG te} 3 : 

| | Wivazys (/Jioariam), A place by land or watet, | 
living creatures; dre kept: And, in law it is moſt! come 
piſcary, Ce. 2 H ® 
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: . Uifitoz ot Manners Ia ancient timb.was dont to Be) 
the name of the Regarder's office in the foreſt. |  Manwordy, 
pur. 1. \pags 195. 31 "{74#4 Ge $5 1 & 4 + 14 N 20 
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12 making execution, which.is the /ifſe of ebe law Coq 
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monly uſed for a parle, warten; 


| TOM: $0 ꝗ5ſ6«T meine ty d arr t nein 
QUipa voce, Is where a witreſd; is examined perſonally: 
in open court. See Depeſtinmn . 
Vido vadio, Eſtate i. When a men borrows «ſum: 
of another, and grants him an eſtate until ts rents and 
profits ſhall fepay the ſum. borrowed, he is then ſaĩdꝭ tai: 
have an eſtate ix.wivs: va Fir 
»Black. Com. 2 N Zr 
_ _ Uicus, A hulk of a ſhip of burden. Leg Erbetred, |: : 
PF ome: en hen there is want of meaſute in a caſſa, 

e e 159: eee dou} 1 e 8 Gen feat 
Una ferrea,/ Is che ſtandard / H iren, kept in the 


pag. 383. Mi GUY 5 53 {+5 AtY $91) 59 667169 

Umpirage, Is where there is but one arbitrator of mat - 
ters ſubmitted to award g and is uſually when the par- 
ties ſubmit themſel ves to the @rbitrament of certain — 
and if they cannot agree, or are not ready to deliver their 
award in writing defore ſuch 2 time, then to the judg - 
ment of another as ame: And this is often the effet᷑t af 
bonds of ſubmiſſidn to arbitration- 1 Roll. Al. _— 2626; 
See Arbitt ation. BNR. 74 anova 6-4 924%) 401 s 
Umpire, ( Arbitor) One choſe by com promiſgto deal 
indifferently between both parties. Lite. See Arbitrament. 


| anew: addition of other things than were granted be- 
fore; and hath its own concluſion attending it. Hos. 


a 35 * 


(LIGS 5646339 2G {£4 | 613 £183/-2862--£ 
N Unanimicy of Juries. The neceſſity of a total uns- 
nimity of the. jurors; on every rial, ſeemg to be pecu- 
lier to our own conſtitution. Ser Blast. Com. 3 
376. HN l nr a t $03 en ent ind 
|  Bncea : This is an obſolete! word, mentio 
in Legs Iaæ, cap. 37. vis. He who kills a thief, may 
make oath that he killed him in flyigg: for the fact, G 
parentibus igſius orciſi juret unceaſeſath, that ie, that his 
kindred will not revenge his death: From the Saxon 
ear, litis, and un, which is a negative particle; and ſig- 
nifies without, and ar, which is oath, i. e., to ſwear that 
there ſhall be no contention about it. Coavell. Bal 
Uncertainty ot the Law. On this ſubject we will 


Own words. E Dua e enen 87% 
„The uncertainty: of legal proceellings is a notion 

fo generally adopted, and has ſo long been the ſtanding 
theme of wit and good humour, that he who ſhould at- 
tWpt to refute it buld be looked upon as a man; WhO 
was either incapable af diſcernment himſelf, or elſe 

meant to impoſe upon others yet it may not he amiſs,.; 
before we enter into the ſeveral modes whereby: certainty: 
is meant to be obtained in our courts of juſtice, to in- 
quire a little wherein, the undertainty, ſo frequently 
complained of, conſiſts, and to what cauſes. it omes ita 
original. It has ſometimes been ſaid to; owe its, ori- 
ginal to the number of dur municipal conſtitutions, and 
the multitude of our judicial deciſions; which oceaſion, 
it is alledged, abundance of rules, that militate and 
thwart with each other, as the ſentiments or caprice of 
ſucceſſive legiſlatutes and J adges have happened to vary. 
— kb fact of malt plicity is allowed, and that thereby 
the reſearches of the ſtudent are rendeted more diffieuls.: 


482 of Hyſpirals, id. ib. 


N f | 


and laborious; But that, with propet induſtry; the re- 
AA: jon bib zinem bon ſult 
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ſtitiae 6 Legis, A-therif of the county is ſaid. 


| io. Ses Vadim Vivan, and 


Exchequer tor the rule of rs Men. Angi. Tom. 2. 


A A. 14 7 13 a 463. 72 18 wot 11 4 ene 213 4 
| Una cum omnibus aliis,; Ia the grant of a deed, is 


ſtate what is ſaid, by one of our beſt authors, in his | 
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falt of thoſe inquires will be doubt, and indecifion, is a | or, in fine, beradſe of the natural im becillit wand im, 
conſequence that cannot be admitted. People are = to perfection that attends all hama proceedings. ; * | 
be angry at the want of fimplicity in our laws: They. | wherever this happens e be the cale.in any ec 
miſtake: variety for cose, and complicated caſes ſor | point, the legiſlature is ready, and, from time e F 
Tests adidtory.— They bring us the examples of arbitrary, , both may, and frequeatly ddes, intervene-to;rembye wg 
| governments, '. of Denmark, Muſcouy,' and Pruffa; : of doubt; and, upon due deliberation had, determines b 4 
* wild and uncultivated nations, the ſavages,of Mrica and | declaratory ſtatute how the law ſhall be held for 4 | 
Americaz or of narrow domettic republics: in ancient future. ehe i 
Greece. and modern Switzer/and ; and unreaſonably re-'| - Whatever inſſances therefore of contradiction or — | 
quire the ſame paucity of laws, the ſame-conciſeneſs.of :| certainty, may have been gleaned: from our records, dr 
practice, in a nation of freemen, a polite and commer - reports, multi be imputed to the defects of human. Go 
7 cial people, and a populous extent of territory. —In an in general, and are not owing to any particular ill con. 
| arbitrary, deſpotic government, where the landg are at ſtruſtion of the Eng/ifh ſyſiem. Iadeed the teverſe i; 
the diſpoſal of the prince, the rules of ſucceſſion, or the | molt firidily. true. The Engl law. is leſs embarraſſed 
® mode of enjoyment, muſt depend upon his will and plea- | with inconfiitent reſolutions and doubtful queſtions, than 
| ſure. Hence there can be but few legal determinations: | any. other kaowa ſyitem of the ſame extent and the 
* relating to the property, the deſecat. or the conveyance of | ſame duration. I may inſtance in the civil law: The 
real eſtates; and the ſame holds in a ſtronger degree with texts » hereof, as collectea By Juſtinian and bis agents, is 
regard to = and chattels, and the contracts relating | exiremely voluminous: and. diffuſe; but the idle com. 
thereto, Under a tyrannical ſway trade muſt be con- ments, obſcure gloſſes, and jaring interpretations gtafe did 
tinually in jeopardy, and of conſequence can never be thereupon by the learned juriſts, are literally Without 
extenſive: This therefore puts an end to the neceſſity of | number, And theſe gloſſes, which are mere private 
an infinite number of rules, which the Eagliſß merchant opinions of ſcholaſtie doctors, (and not, like our books 
daily recurs to for adjuſting commercial differences. of reports, judicial determinations of the court) are all 
Marriages are there uſually contracted withiflaves; or at | of authority ſufficient, to be vouched and relied on: 
leaſt women are treated as ſuch: No laws can be there-|| which muſt needs breed great diſtraction and .confuion 
fore expected to regulate" the rights of dower, jointures | in their tribunals. The ſame. may be ſaid of the Canon 
and marriage ſettlements. Few alſo are the perſons, who | law; though the text thereof is not of half the anti- 
can claim the privileggs of any laws; the bulk of thoſe | quity with the Common law of England; and though 
nations, wiz. the — boors or peaſants, being the more ancient any ſyſtem of laws is, the more it is 
merely villeins and bondmen.— Thoſe are therefore left | liable to be perplexed with the multitude of judicial 
to the private coercion of their laws, are efteemed | decrees. . When therefore a body of laws, of ſo high 
(in the contemplation of» theſe boaſted. legiſlators): inca- | antiquity as the Engiiſh, is in general ſo clear and 
fable of either right or injury, and of conſequence are | perſpicuous, it argues deep wiſdom and foreſight in 
intitled to no redreſs. We may ee in thibſe arbitrary ſtgtes | ſuch as leid the ſoundations, and great care and cit- 
1 a field of legal conteſt is already rooted up and | cumſpection in ſuch as have built the ſuperſtruc- 
royed.— Again, were we @ poor and naked people, | ture. cl. Hs ae: eee 
as the ſavages of America are, ſtrangers to ſcience, to But is not (it will be aſked) the multitude of law. ſuits, 
commerge, and the arts, as well of convenience as of | which we daily ſee and experience, an argument apaiut 
luxury," we might perhaps be content, as ſome. of them | the clearneſs and certainty of the law itſelf ? by no means: 
are ſaid to be, to refer all diſputes to the next man we For, among the various diſputes and controverſies which 
met upon the road, and ſo put a ſhort end to every con- | are daily to be met with in the courſe of legal proceed- 
troverſy. For in @ ſtate of nature there is no room for | ings, it is obvious to obſerve how very few. ariſe from 
municipal laws; and the nearer any nation approaches | obſcurity in the rules or maxims of law. An action ſhall 
to that ſtate, the fewer they will have occaſion for. | ſeldam be heard of to deiggmine a queſtion of inherit- 
When the people of Rome were little better than ſturdy | ance, unleſs the fat of the deſceat be controverted. 
ſhepherde, or herdſmen, all their laws were contained | But the dubious points, which are uſually. agitated in our 
in ten or twelve tables; but as /xxury, politeneſe, and | courts, ariſe chiefly from the difficulty there is of aſcertain- 
dominion increaſed, the ciuil law increaſed in the ſame pro- | ing the intentions of individuals, in their ſolemn dit- 
portion, and ſwelled to that amazing bulk which it now | potitions of property; in their contracts, conveyances, 
occupies, though ſucceſſively pruned and retrenched by | and teſtaments. It is an object indeed of the utmoit 
the emperors Theodocius and Juffinian. importance in this free and commercial country, to lay 
- 6 In like manner we may laſtly obſerve, that in petty: | as few reſtraints as poſſible upon the transfer. of poſſet 
ſlates, and narrow territories, much fewer: laws will ſuf--| ſions from hand to hand, or their various deſignatione, 
; fice than in large ones, becauſe: there are fewer objects marked out by the prudence, convenience, or necel- 
upon which the laws can operate. The regulations of a | lities, or even by the caprice of their owners: Vet 
private family are ſbort and well known; thoſe of @ prince's is inveſtigate the intention of the owner is frequently matter 
bouſhold are neceſſarily more warious and diffuſe. —— The | of difficulty among heeps of entangled conveyances or 
cauſes therefore of the multiplicity of the Engl laws | wills of a various obſcurity. The law rarely beſitates in de- 
are the extent of the country which they govern; the | claring its own meaning « But the judges. are frequently 
commerce and refinement of its inbabitants; but above | puzzled to find out the meaning of others. Tous tf 
all, the LI EAT and PROPERTY of the fubjet. Theſe | powers, the intereſt; the privileges, and properties 07 
will naturally produce an infinite fund of diſputes; ;| a tenant for life, and a tenant in tail, ate clearly 
which mult be terminated in a judicial Way: And ie diſtinguiſhed and preciſely ſettled by law: But, «va; 
eſſential to a FxEs/yEOPLE, that theſe determinations | words in @ will ſhall conſtitute this or that eſtate, has 0c- 
be publiſhed and adhered-to; that their property may be caſionally been diſputed for more than two centuries paſt; 
as certaiwy and fixed as the very conſtitution of their late. and will continue to be diſputed as long as the careſcil 
For though in many other -countties every thing is left | neſs, the ignorance, or ſingularity of teſtators ſhall cor» 
in the breaſt of the judge to determine, yet with us he | tinge to cloath their intentions in dark or new fangled 
is only to declares and pronounce, not to male or new | expreſſions.” 1 FF 
model,” the law. Hence a multitude of deciſions, or « But, notwithſtanding ſo vaſt an acceſſion of legal 
caſes adjudged, will ariſe; for ſeldom will it happen | controverſies, ariſing from ſo fertile a und as the 18 
that any one rule will exaQtly ſuit with many caſes.— | norance and wiifulneſs of individuals, theſe wall bear no 
Aud in proportion as the deciſions of the courts of -judi-.| compariſon in point of number to thoſe which are found- 
citure are multiplied, the law will be loaded with de- ed upon rhe diſbonefiy and difingenuity of the partits- By 
cress, that may ſometimes (though rarely) interfere with | either their ſuggeiting complaints that. are. falſe in fact. 
each other: Either becauſe ſucceeding judges may aot and thereupon bringing groundleſs actions; or by their 
be -apprized of the prior adjudication; or becauſe they | denying ſuch facts as are true, in ſetting up unwarrentabie 
may think differently ſrom their predeceſſors; or becauſe.| defences, ex fafo oritur jus: If therefore, the fact be 


the-fame arguments did not occur formerly as at preſent; | pet verted or miſtepreſented, the law which 2 
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chives will avavoidably — or 8 TY in ku bog. was wan 3 weste et Ide bo 
order to prevent this,” it is neceſſary: 10 „er rigbe rb * end of every term, to note the content of money in eich 
and eſtabliſh the truth contended for; 8 cheſt; and ſee it carried ute the Ring's 'treafury for the 
ſome. mode of probation or trial, which the law of "the | eaſe of the 7 treaſurir as being a thing beneath 
3 has ordained: for a criterion of truth and _ him, but fit to de performed''by a tan of great eruſt 
10 and ſeereey; 55 in the vachney of | the” lord tres“ 

0 1 Theſe modes. of probation: or trial 9 in er | forer's office,” he did all things in che receipt, Ne. Thie 
eivilized country, the ade object of judicial deciſions. | officer is mentioned in ſeveral ſtatutes ; and named 77 | 
And experience will abundantly ſhew, that above a fror of the exchequter till the reigu of Queen Ele. hen 
hundred of our law-ſuits. ariſe from diſþured fache, for | he was rermed Sn, oft e 39 Bae 
one where the law is doubted of, About twenty days] cap. * | 
in the year are ſufficient, in \Weftminfer-Hall, to ſertle' | under wood, Stealing . Leealivg babes wn 
Capon ſolemn argument) every demurrer or other ſpecial | is puniſbable criminally, by whipping / ſaiall fines, im 
point of law that ariſes throughout the nation: Bat two | priſonment, Oe. See 4 \ Blix e. 9: 15 Cat. 2. 7 * * 
months are annually ſpent in deciding the truth of facts, 23 Ces. 2. c. 26. and i Geo. % e $4119 3 HOP 
before fix diſtinct tribunals,” in the ſeveral circvits-.of | Un Dien, 6 Un . Wes the NPY Judge Links 
England; excluſive of Middleſex and London, which af- | ton's motto. 
ford a ſupply of cauſes much more than equivalent to any Undzes, A ward. dſo: i wing or perſohs' dader 
two of the Lage eis.“ 0 Blarkflons's Com. 3 V. 325. age; not capable to bear arms, Se. Feta, 116 1. e. . 
S A1 24 01 _ -Unfrid, One that hath no quiet or peace, Sax. 

We may here with, Blackſtone obſerve, thae rial is the 'Ungeld, A perſon out of the protection of the n . 
examination of the matter of fact in iſſue; of which | fo that, if he were murdered, no geld or fine ſhould be 
there are many different ſpecies, according to the dif- paid, or er ere made by him that killed um. Lx. 
ference of the ſubject, or thing to be tried. For the | Erbelred. 
law of England ſo induſtriouſty endeavours to inveltigate | Wngilda Aber: This i, mentioiied in Bron, 17 
truth at any rate, that it will not confine jtſelf to one, | Arbelred,"p. 998. and it ſignifies almoſt the tame as an- / 
or to a few manners of trial; but varies: its examina- geld viz where a man was killed «tempting any felony, 
tion of facts according to the nature of the facts them- he was to lie in the field unburied, and no pecuniaty 
ſelves: This being the one inyariable principle purſued, | compenſation: was to be paid fog his desth: From 


that as well the beſt method of trial, as the beſt evidence the Sax. un, withoory gilda, Salute, and acta, . | 
upon that trial, which the nature of the caſe-affords, and. Cowell. 1 
no other, ſhall be nen in the Bagh courts of Uniformity, (Uniformitat 5) One form of public prayers | Wil 
juſtice, _ and adminiſtration' of ſacraments, and other "rites and 


| 

N. B. The Species of wind in > cleil cafes are Pony By ceremonies of the church of -England, preſcribed by ſta- : 1 1 
Record; by Iuſpectionm or Examination ;. by Certificate ; by | tutes, to which all Muſt ſubmit. 1 Flix. 6. 3. 14 Car. won —_ 

Witneſſes 3 by Mager of Battle; by Wager: of Law; and ; c. 4. But ſee Difſenters. fe | 


a y— ror RF ERees waa — — — — 6 


by Jury. Anion, (Cie) 1s a combining 125 conſolidating of) | 4 [ 

_ Uncia terrae, Uncia agui. Theſe phraſes often oc- | two churches into one: Alſo it is when one church is made | LN 
cur in the charters of the Briti 1 Kinge, and ſignify ſome | ſubje& to another, and one man is rector of both and | 110 
meaſure or quantity of land. was the quantity of 12 where a conventual church is made a catbedral, 'Zynde- 905 1400 
modii, and each 8 Pay ioo feet rag Mon. wwode.. In the firſt fignification, if two churches were ſo | 0 


Ang. tom. 3. . | \ mean, that the tithes would not afford a competent pro- 

Uncoze pꝛiſt, 2 a plea of a defendant i in nature of a | viſion for each incumbent, the ordinary, patron, and 
plea in bar, where being ſued for à debt due on bond at | incumbents might unite them at Common law; before any 

a day paſt, to ſave the forfeiture of the bond, he ſays | ſtatute was made for that purpoſe; and in ſuch caſe it 
that he tendered the money at the day and place, and | was agreed which patron: ſhould preſent firſt, & c. for 
that there was none there to receive it; and that he is alſo | though, by rhe union, the incumbency of one church was 
fill ready to pay the ſame. This will ſave the defendant | loſty yet the patronage remained, and each patron might 
from the penalty of hiy obligation; and if the plaintiff | have a guare impedit upon diſturbance to preſent in his 
now refuſeth to receive the money, but takes iſſue upon turn. 3 Nel Abr. 480. The biſhop; patron, and in- 
the tender, and it is found againſt him, he loſeth his cumbent may anite (churches, without licence from the 
money for ever. 7 Ed. 6. 6. 9 Rep. 70. Prad. At- wow by the ſtatute of 37 H. 8. c. 21. The licence of 
7 Edit. iff, pag. 82, 83. See See Black. Com, 3 V.] the King is not neceſſary to an nian, as it is to the'aps Nu 
25 propriatiun of advowſons; for an appropriation eannot be 0 0 
"Uncuth, A Saxon od ſignifying as ach. as inceg- made by them without the King's licence; becsuſe that + x | N il 
nitus, i. e. unknown; and is uſed in the old Saxon laws | is a mortmain, and the patronage of the 'advowſon is | 1 
for him that cometh to an inn gueſtwiſe, and lies ee loſt, and by conſequence all tenths wo firſt ame oa Il 
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but one night. Brag. lib. 3. 259. Moor 409, 66t,04G1b taht dives * ; : | [ i 
Unde nihil habeat, A writ of dower, for which lee | By aſſent of the ordinary, patron, * Weben two „ i | 
Dote unde nibil habet. © churches lying not above 4 mile diſtant one from: the 1 i 


2 ng eee > 


Under-Chamberlain of the Exchequer, Is an * other, and whereof the value of the one is not above ſix 100 
| ficer there that cleaves the tallies, written by the clerk-| pounds a year in the King's books of firſt fruits; may 0 
of the tallies, and reads the ſame, that the clerk of the | be unired into one. Stat. 37 H. 8. c. 21. And by 
pell, and comptrollers thereof, may ſee their entries be | anther ſtatute, in cities and corporation towns, it ſhall 
true. He alſo makes ſearches for all records in the\trea- | be Jawful for the biſhop” patrons/ and 'mayors, or chif - 
ſury, and hath the cuſtody, of Dome/dey boot. There magiſtrates. of the place, Ec. to nale churches therein; 
are two officers there of this name, G W fart but where the income of the «churches waited exceeds: 
chegu a 1001, a year, the major part of the pariſhioners are to 

Under-Eſchearey, ( ( Sub- Blcheator . Mentioned in fat, conſent to the ſame; and, aſter the union made, the pa- 


_ — — — — — 
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E. 3. e. 4. See Eſebeator. I trons of the churches united ſhall preſent, by turns, to Gays 
Under⸗ -Dherif, (Sub-Vicecomes. ) See Sherif, 21 Fin church only which ſhall be preſentative, in ſuch ord 
Abr. 592. and Black, Com. 1. 345. as agreed; and notwithſtanding the union, and each 
Undertakers, Are ſuch as the King' s ptr als | the pariſhes *##:7ed ſhalt continue diftin& 'as to — 


ployed as their deputies: And thoſe that undertate any charges, Oc. though the tithes are to be paid to the 
great work; as draining of ſens, - Sc. Stat. 2 F 3 P. | incumbent of the united church. 17 Car. a. c. 3. 4 
M. c. 6. 43 Elix. c. 11. 12 Car. 2. c. 24. Alſo nien where made of churches'of greater yearly value than 
perſons that undertake funerals, are particularly ſo called. mentioned in the ſtatute 37 H. 8. was held good at Com- 
Under Treaſurer of England. (Vice Theſaurarius mon law; and, by the Canon law, the ordinary, with 
Hrgliz) An officer firſt created in the time of King Hen. conſent of the patron, might — churches, 
7th, but ſome think he was of a more ancient — of what value ſoever. 8 
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were. thus united, the ſrepsratione continued ſoxerati>as | 
| before; and therefore the inhobitants ok che putiſn where 


any ſueh church Was demoliſhed, were not 1obligegrita 
contyiluce to the repsits of the remaiging church to 
Which it ws waiteds Hob. 67, And this ocessgoned the 
fates 4:59: 5: Kl. M. by which it is ordained, Phat 


where aug cburches have been nitad, by-virtae\ of the, 


1 4 * 

Qetute 47 Cars d, . J and one af chem it demolied 

when he. other church ſhall be out of repair, the pariſhia- 

ners of the pariſh whoſe-churdh ** wi (hall -pay-in: o- 

tion tqwards the charge.of ſuch repairs, Gr. Stag. 4 
r 


Union of England and Scotland, When and how. 


brouxbt about, ad the laws relating to it, ſee Scotland. 


And Black Com. 1 V. 96. 4 . 420, 433. 
Unit of Poſſeſũon, Unite) Poſſoffionit) Ia wbere a 
man hath a right to two ellates, and holds them together 
jointly in his own hands; as if a man take lead of 
Jan) from anotber at a certain rent, and after he buys 
the ſoe · ſim ple, this is an unity paſſeſſon, by which the 
leaſe is extinguiſhed, becauſe that he who had before tha 
occupation only for his rent, is now become lord and. 
owner of the land. Terms de Ley A - left for years of 
an advowſan, on the church becoming void, was: preſented. 


hy the leſſor, and inſtituted and inducted; and it was; | 


held; that this was a ſufrender of his leaſe ; for they 
cannot ſtand together in one perſon, and by the unity / 
ſion one of them is 'Extingaiſhed, Hur. io. NO 
gnity will extinguiſh or ſuſpend tithes; but notwithſtand- 
iog aoy/ unity they; remaim Ac. 11 Rep. 14. 2 Lill. 
658. Uriey ef pion extinguiſbeth alli privileges nat ex- 


preſly neteſſary ; but not a. way to à cloſe, or water to a 


mill, He, becauſe they ate thus neceſſary. Away of. 


eaſe is deſtroyed by unity of polſealion; and a: rent, or 


edſement, do not exiſt during the any, wherefore.ithey 


are gore. - Latch, 163, 154+ 1 Vt. 95. T.,) W | Cbalar by wiitofi privilege, 55 
A ſhall not have conuſance; for a general: grant ſhall' not 


Ste Black, Com. 2 V. 180. 


_ - Univerſity, (Uster) Je a place where. all ind 
of literature! are ner taught: It is. likewiſe uſed- 


by eiviliaus for any corporation, or body politick. The 


uiiverſitias with us are taken for theſe two bodies which 


are the nurſeries of learging and; liberal ſcience in this 


kingdom, vix. Oxford and Cambridge; endowed with. 


great privileges. And by the 13 Eliz. c. 29. it is enact- 


ed, That each of the zxiver/itzer ſhall be incorporated by 


a certain name, though they were cient corporations 
befare z and that all letters patent and charters granted to 
the univerſities, ſhall-be good and effectual in.law:; That 


the chancellor, maſters,! and ſcholars of either of the ſaid 
ui verſties, ſhall enjoy all manors, lands; liberties, | 
franchiſes,” and privileges; and all other things which 


the ſaid corporated bodies have, enjoyed, or of right 


ought to enjoy, accordiug to the intent of the ſaid detters 


patent; and all letters patent, and liberties, franchiſes, 
Sc. ſhall. be. eſtabliſned and: confirmed, any law, uſage 
c. to the contrary notwithſtandinn g 
Fhe wniverſities have the keeping of the aſſiſe of bread 
and beer, und are to puniſhioffences concerning it: Alſo 


they bave the »ffiſe of wine and ale, Wc. And the chan- 


cellor, his commiſſary, and deputy, are juſlioes of peace 


for the vill of Oxon, ebunty of Oxin, and Berks, by virtue 
of their oſſices; fee the Stat. 5 1 H. 3. 31 EAH⁰ 1. 


7 Ed. 6. 2 C. F. Gd. and the Chart. 29 Ed. 3. 


14 H. 8. Ce. By lerters patent) Anne I Car. 1. granted 
tothe ani ν of Oxford, the old privileges are ex- 


plained, and larger granted: And the privilege of. the 
univerſity is allowed. tal ſcholars, and ſervants, c. 

- Car. 2. . 4. Perſons ndting: theatrical -perform- 
es within the precincts of eithef wniverfty,:i or five 
mites thereof, ſhall be deemed vagrants; and the 


chancellor; C may commit them to the -houſeq of pr 


correction, or common gaol for one month. Star. 10 


G 2. v. un wor dowd eee, al 0. ee 
Their courts are called; che ehancellor's courts. The 


chancellors are uſaally peers of the realm, and are ap- 


ted over the whole: univerſity. But the courts are 


e cauſes areimapaged/byiadvotarenariprofors, 7 
1 Ry- 3 4 SHE i i 0 id, 
- 5 Theſe»cqures! have yurifdition' in'all enuſeb edges. 
ſticah and arp er x rar Nay ind W 
| where a ſchular, ſereant or miniſter ar the üpiverfft, 
is one of the parties in ſuit. I. ibid. and Cra. Car Y 
| #lcects v.-Brideell, But ſee the' perition eget ine 
grant. of . A. in-Pront's Ain 369. 3699. wa 
- Their proceedings dein a fominaly way/aceptding to 
the prattice of the civil laws aud in ihelr ſentences they 
follow be juſtice/nd equity ef the ewil aw, or ib. 
laws. ftatusss, privileges, liberties and cuſtemd of the 
unjverſities,or the. Jaws of the land at the difererion of 
the chancel bor. Cro. Cu. 73. Wileocks' v. Nah, 
aue 2, Thomaz Wilcock? cafe; Hurd 508. CAN 
v. Litctzßala. rv} ons nein 159 18 An e . 
If tbere is an errone ou ſentence” in the chancellor 
court of the unjver ity of Ogi, an appeal lies to the 
eongregation, thence to the. cνοοαοj, and - from 
thence to the King in chancery, who nominates judpes 
delegates ta hear the appeab; the appeal is of the ſe 
nature in Cambridge. Wood's Inſt. 549. 2 Ld: Raym. 
13. 46. The King v. The.chancellov, Sc, of Combridge, © 
As by charter con firmed, as abovementioned, by aof 
parliament, cogniaauce r is granted to the univerſity of 
all ſuits ariſing any where in law or equity againſt a 
ſcholar, {ervantcor. miniſter, of the univerſity, depending 
before the juſtices of the King's hench, Common plea; 
| and: others there mentioned; and before any other judge, 
tho“ the matter concern the Kung: If 'an- indebitatus of. 
Jump/it is 23 by quo minus in the- enchequer againit's 
ſcholar. or cthex: "privileged per ſon, the univerſity ſhalt 
have conuſance, for the court of exchequer is included in 


the! general words. Co. Car, 757 "Wilevels v. Braduell. 


* 


ö 


— 


Hard, 505\ Caftle v. Lissi. * 
Ha debtor and gccbuptantatodthe Ring ſues a ſcholar 
by bill in equity in the exchequer, or if an attorney ſaes 2 


ſcholar by vrt of privilege, ici ſaid that the univerſities 


take 'away ithe-ſpecial-prividege of any court: Hard. 189. 
Wilkins v. Shaſerofti Lit. Rep. 304 Oxford Leiter pa: 
tent. 8. P. 3 Leon. 149. The lord Anterſon's caſe. 2 
Dae. Abe; whe tab init £36 thiq us fl BN $0 | 
Bot in the caſes where privilege is allowable, a ſcho- 
lar, ri cannot waive hig privilepe; and have a prohibi- 
tion in the courts: of Meſminfer, for the univerſity by 
right has the conuſance of the plea, where one is a priri- 
leged perſon; ande h flranger-is forced to ſue a priviſeged 
perſon in theit courts i by: reaſon of that right veſted in 


them. n Car. 753. \ Wileocks' 97 Bradnell. Hil.” 28, 


Thomas Wilcoeks's'caſei, + | = nn | 
But. a:ſcholar ought to be refidevit in the univerſity at 
the time of the ſaĩt commenced; andeno other ought to 
be joined in the action with him, for in ſuch caſe he ſhall 
not have privilege. Herl. 28. Thinias Wilcoek's cafe. 
Tho? it is ſaid that ſervants of the univerſity are pri- 
vileged, yetcit has been held, that à bailiff-of a college 
was not capable of privilege. Byownl.” 74. Carrtl. v. 
Paſt. Neither is a townſman intitled to privilege, to 


tt. 


| exempt him from an office in the town, if he keeps 2 


ſhop and follow a trade, tho? be is matriculated 'as. 
_ to a ſcholar.” 2 Ven. 106, The city of Oxford's 

c 0 1. 4 i ai amet at ben pal 75 | 
It is to be obſerved, that tho“ nayben, feli and 
Freehold appear, as above, to be the only cauſes excepted. 
in-their charter; yet it has been held that in actions for 
the recovery of the poſſeſſion of a term, without claim- 
ing title to the freehold, they ſhall have no privilege, be- 
cauſe'the freehold may come in queſtion. Cro. Car. 87. 
88. Hayly's caſe. Litt. Rep. 252. Cripp's and Weeh's 
case I Abindt nt eee e e 
It bath been diſputed how far the words of the 
ant intitle them to privilege in matters of equi 
ty. Aud the. general prineiple of conſtruction ſeems | 
to be, that Where chattels by ate concerned, ot 
where damages only" are to be given, there their pri- 
vilege is allowable, | but where the "fait" is for the 
thing wee, mere their privilege” cantiot. be plloned. 
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wu. 


The franchiſes of the noivetſities are confirmed by the 


Stat. 13. Flix. 6.2. Where any fellow, &c. reſigns for 
reward, the perſon for ien m 

Fe. 31 Blix. e. 6. J. 3. The univerfities and royal 
colleges excepted out of the ſtatute of charitable. uſes, 
43 El. c. 4. /: 2. The preſentation of benefices be- 
longing to papiſts given to the two univerſities, 13 Jac. 


1. c. 5. J. 18,19. 1 /. M. c. 26. 12 Ann. c. 14. 
Univerſities may ble a bill in equity to diſcover. truſts, 


12 Aun, f. 2. c. 14. /. 4. Pending guare impedit, a rule 
may be made for examining patron and clerk, 12 Aux. 
H. 2. 6.14. J. f. e en ae 

Collegians refuſing to take the oaths, King may no- 


minate perſons to ſucceed, 1 Geo. 1. c. 10. J 12. Man- 


damus lies to admit the King's nominee, 1 Geo. 1. c. 13. 
J. 13.  Vice-chanceller of Cambridge may act as juſtice 
of the county without the landed qualification, 7 Geo. 


2. c. 10. The univerſities and royal colleges excepted 


out of the martmain act, 9 Geo, 2, c. 36. J. 4. Colleges 
ſſeſſed of more advowſons than a moiety of the fellows, 
not to purchaſe more, 9 Geo. 2. c. 36. J. 5. 
Grants made by papiſts of eceleſiaſtical livings veſted 
in the univerſities, void, 11 Geo. 2. c. 17. J. 5. 
See 5 New Abr. and 22 Yin. Abr, tit. Univerfity, 
See courts of the univerſitits, and Black, Com. 1 V. 471. 
3 V. 83. 4J/. 274. i 
Unknown Perſons, /arceny from. An inditment 


will lie, for ſtealing the goods of a perſon unknown. 1 


Hal. P. C. 512. Black. Con. 4 /. 236. 


Unlage, A Saxon word, denoting an unjuſt law; in 
which ſenſe it is uſed in Leg. Hen. 1. cap. 34. 


Unlawful Bſſembly, (Ilicita Congregatio) The meet- 
ing of three perſons or more together, by force, to com- 


mit ſome unlawful at. Lamb. Vide Agembly. 


Unnatural, (Preternaturalis). That which is not of or 


by nature: And what is «natural to man generally, muſt 


be the ſame to all men, and at all times; but what 7#s. 


unnatural to this or that perſon, is to him only, and but 
for the time tis ſo. Argument on ince//luous marriages, 
Yaugh. 224. „ 8 

Unques priſt, Always ready to perform a thing: 
Uſed in pleading to an action, which if the plaintiff can- 
not prove to the contrary, he ſhall recover no damages. 


Kitch. 243. Sed qu. If a tender or offer to pay, or per- 


form, Ec. muſt not be alſo proved by the*defendant? ? 
Uociteratio, An out-cry, or hue and cry, Leg. Hen. 1. 
cad. 11. hs 


 Uoidance, (Vacatio) Is a want of an incumbent upon 


an eccleſiaſtical benefice. Vid. Avoidance. 


Uoid and voidable. In the law ſome things are ab- 


ſolutely void and ſome are voidable. A thing is void 
which is done againſt law at the very time of the doing 
of it, and it ſhall bind no perſon ; But a thing which is 
only woidable, and not word, although it be what he that 
did it ought not to have done, yet, when it is done, the 


doer cannot avoid the ſame ; though by ſome at in law 


it may be made void by his heir, Oc. 2 Lil. Abr. 653. 
But ſee po. Where a grant is void at the commencement, 
no act afterwards can make it good: If a leaſe is ab- 
ſolutely void, acceptance of rent will not affirm it; it is 


otherwiſe when a leaſe is only voidable, there it will 
make it good. 3 Rep. 64. A leaſe for lite which is 


oidable only, muſt be made void by re-entry, &c. Ibid. 
This poſition is very general, and perhaps wrong 


If an ejectment is brought, the want of entry is cured by 


the defendant's entering into the rule to confeſs leaſe, 
entry, and ouſter, in all caſes, except where a fine is to 
be avoided. - It is generally held that covenants made 


in a void leaſe or deed, are alſo void. Telv. 18. See 


Owen 136. 

A deed of exchange, entered into by an infant, or one 
non ſane memorie, is not void; but may be avoided by 
the infant, when arrived at age, or by the heir of him 


who is non ſane memorize. Perk; 281. But it hath been 


adjudged, that a bond of an infant, or of one non compos, 
is void, becauſe the law hath not appointed any thing to 
be done to avoid ſuch bonds ; for the party cannot plead 
non eft faftum, as the cauſe of nullity doth not appear up- 
on the face of the deed. 2 Salk. 675. 3 Nel/. Abr. 486. 
Where the condition of a bond is void, in part by farute, 


whom it is given made incapable, 


— 


— 


v ou 


it may be void totally; though it is otherwiſe if voii in 


part by the Common law, ſor there it ſnall he good for the 


reſidue. Moor 856. 1 Brownls 64. A deed being woid- 
able, is to be.awvided by ſpecial re, ; and where an 
act of parliament ſays, tbst à deed, Ic. ſhall be woid, 
it is intended that it ſhall be by pleading, ſo as it is 
voidable, but not actually vacated. 5 Rep. 119. A jodg- 
ment given by perſons who had no good commiſſion to 
o it, is void, without writ of ertor: But an erroneous 
attainder is not vi, but voidabl by writ of error, & c. 
rr hdd pon gn wh 40G, 
Moire, A French word fignifying truly. Law Fr. Dia. 
Moire dire, (Fr. Veritatem dicere) Is when it is prayed 
upon a trial at law, that a witneſs may be ſworn upon a 
wvoire dire; which is, that he ſhall on his oath ſpeak the 
truth, whether he mall get or loſe by the matter in con - 


troverſy ; and if it appears that he is unconcerned, his 


teſtimony is allowed, otherwiſe not. Blount, On a 
woire dire, a witneſs may be examined by the court, if 
he be not a party intereſted in the cauſe, as well as the 
perſon for whom he is a witneſs ;; and this has been of - 
ten done, where a buſy evidence, not otherwiſe to be 


| excepted againſt, is ſuſpeRed of partiality. Terms de Ley. 


581. 978 „n em 1 AWY 
Uotumus, Is the firſt word of a clauſe in the King's 
writs of protection and letters patent; of protections 
19 „ lands : % au WE ee 
Uoluntary, As applied to a deed, is where any con- 


veyance is made without a conſideration, either of money, 


or marriage, c. And remainders limited in ſettlements, 
to a man's right heirs, &c. are deemed voluntary in equi- 


ty, and the perſons claiming under them called wolunteers. 
Abr. Caf. Eg. 385. 3 Salk. 194. See Fraud. So an 
See Eſcape, and Black. Com. 
3 F. 415. 4 J. 130. So. may oaths, ſee Oath, and 
Black. Com. 4 V. 137. So may waſte, ſee Waſle, and 


eſcape may be voluntary. 


Black. Com. 2 J. 281. 


Uoluntas,. Is when a tenant by leaſe holds lands 92 


the vill of the leſſor; or a copyholder holdeth his lands 
at the will of the lord, by copy of caurt-roll, according 
to the cuſtom of the manor, c. But the will of the 
lord is bound and governed by the cuſtom of the manor, 
and he cannot turn out the tenant, or depri ve him of his 
eſtate unleſs for a forfeiture, and then only according to 
due courſe of law. = Cre ns F 


Uotum, A vow or promiſe, uſed by Fleta for -nuptia 3 


ſo dies wotorum, is the wedding day. Fleta, lib. 4. 


warrant lands, &fc, 


” 


Uouchec. The perſon who is vouched, * 2 aol of - 
right, ſee Voucher, and Black. Com. 2 l. 358. xvii." 


| Uoucher, Is a. word, of art, when the tenant in a writ 


of right calls another into the court, who is bound to him 


to warranty; and is either to defend the right againſt the 
demandant, or yield him other lands to the value, e. 


(but that is only form.) And it extends to lands or tene- 
ments of freehold. or inheritance, and not to any chat- 
tel real, perſonal, or mixed: He that woucheth is called 
the woucher, (vocans) and he that is wouched, ' is called 
the wouchee, (warrantatus) and the proceſs whereby the 
wvouchee is called, is a ſummoneas ad warrantizandum ; 
on which writ if the ſheriff return that the party hath 
nothing whereby he may be ſummoned, then goes out 
G. Co. 


another writ called /equator ſub ſuo periculo, 
Litt. 101. = | | 


There is alſo a foreign anther; when the tenant being 


impleaded within a particular juriſdiction, as in London, 
woucheth one to warranty in ſome other county out of the 


juriſdiction of that court, and prays that he may be ſum- 
moned, c. 2 Rep, 50 On a ſuit in England, awoucher + 
doth not lie in Jreland: But it lies in Wale, aud the 


tenant ſhall be ſummoned in the next county to it. A 


wouchee by entering into warranty, becomes tenant in 


law of the lands; and when the demandant counts againſt 


him, he may plead a releaſe, Sc. Jenk. Cont. 41, 100. 
In a writ of entry in the degrees, none ſhall voxch out of 
the line: And in writs of right and poſſeſſion, it is a 
good counterplea, that neither the <oxchee nor his anceſ- 


tors had ever ſeiſin of the land. Stat. 3 Ed. 1. c. 40. 
11 1 | And 


ſome are cum clauſula volumus. 13 R. 2. c. 16. Co. Litt. 


Uouche, (Fr. in Latin Yoo) Signifies to call one to 
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_ quilts, mattraſſes, and cuſhions, with clean wool, and 
flocks ; without uſing horſe-hair, Sc. therein, under the | 
like forfeiture. Star. 11 H. 7. c. 19. and 5 C6 Ed. 6. 


US E 


And the demandant may aver à venc hes to be dead, and 
that there is no ſuch perſon, where the tenant voncherb 
a" perſon deceaſed, to warranty. 14 Ed. 3. „ 18. 
Single, double, and treble voncher. See Recovery, where 
this doctrine is fully explained. See alſo 'Warranty. 
-- Uoucher, Is alſo uſed for a /ciger- boot, or book of ac- 
counts, wherein are entered the acquittances or warrants 
for the accountant's diſcharge.” Stat. 19 Car. z. cap. 1. 
Voucher ſignifies alſo, aay acquittance or receipt, diſ- 
charging a perſon, or being evidence of a payment. 
Mox, Yocem non babere, A phraſe made uſe of by Brac- 


ton, ſignifying an infamous perſon, one wito is not do be 
admitted to be a witneſs. Bract. lib. 3. 


- Uphoiſters, None ſhall put to ſale any beds, bolſters, 
St. except ſuch as are ſtuffed with one ſort of dry pulled 
feathers, or clean down; and not mixed with ſealded fea - 
thers, ſen - down, thiſtle- down, ſand, c. on pain to 
forfeit the ſame, or the valve: And they are to Nuff 


3 1 16. 30 25 1 | 
Upland, High ground, or terra _firma, «as it is called 
by ſome, contrary to marſhy and low ground. Jngulph. 

Uſa, Is the river Iii which river was termed It from 
the goddeſs of that name; for it was cuſtomary among 


vourite goddeſſes, and to call them after ther names; and 
the Britons having the greateſt reverence for Ceres and 
Proſerpina, who was alſo called 74s, did for that reaſon 


name the river It. And ſhe being the goddeſs of the 
Night, from thence they computed days by nights; as 


Seven Night, Sc. Blount, | 

Uſage, Differs from ehm, and preſcription : No man 
may claim a rent, common, or-other inheritance by uſage ; 
though he may by pre/cription. 6 Rep. 65. See Pre- 
 Uſance, A calendar month, as from May 20, to June 
20, and double uſance, is two ſuch months; words uſed in 
Bills of Exchange. Merch. Dice. 5 85 


- Uſe, (Uhu) Is, in application of law, the profit or be- 
nefit of lands and tenements; or a truſt and confidence 


repoſed in a man for the holding of lands, That he to 
whoſe »/z the truſt is made ſhall take the profits thereof. 
Weſt, Symb. par. 1. 1 La. 22759... 
An ſe is only a truſt or confidence which one man puts 
in another; and therefore it is not a thing jiſſuing out of 
the land, but collateral to it, and annexed to the privity 
of eſtate between them, (viz.) That he to whom the 


»/e is made ſhall have the profits; and that the tenant 


of the land ſhall make an eſtate as he ſhall direct: But 
the ceſlui gue u/e hath neither jus in re or ad rem, his 
only remedy being in Chancery to compel the ceſui gue 


truſt to execute the 2. 3 Nelſi Abr. 487. But fee 


ig fs. | 

Tie lasten of an »/z, was at the Common law but 
a matter of equity: But now feoffments to 2/8, c. have 
the ſame acceptation as deeds at Common law; and »/es 
limited by any conveyance, are governed and directed 
according to the rules of law, 2 Lill. Abr. 664. There 


were two inventors of »/zs; fear in the time of trouble 


and civil war, for the ſaving of inheritances from forfei- 


ture; and fraud in time of peace, to defeat debts, eſ- 
cheats, c. And it is ſaid the original of 28 was the ſta- 
tute of Mortmain, which cramped the clergy ſo much that 


- they were forced to take ſhelter under the laity, and make 
uſe of them to purchaſe lands in truſt for them and to 


their / : Afterwards the wars between the houſes of York 


and Lancafier coming on, truſts and w/es increafed more 


than ever ; and although:the Common law could take no 


cogniſance of them, yet there were always, until King | 
| feoffment is made of land to 4. B. and 


Henry 8th's reign, clergymen chancellors, who were ready 


upon all occaſions to decree the performance of the truſt 


and w/e. 2 Lill. 662, 663. | 


It hath been obſerved by ſome writers, that there were 
no ſuch things as »/zs at Common law; the reaſon was, 


becauſe the feoffee was always taken as the owner of the 
land; and it was very. inconvenient and abſurd that there 
ſhould be two ſeveral fees, and the owners of the fame 


land fimul & Jemel; therefore by the Common law the 
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feoffses to 4% were the very tehants, Ge. But the . 
tute of »/es hath united the eſtate to the 15 fo that now 


' the feoffees to 4% have no eſtate or intereſt at all, but i 
reſpett of the contingent eſtate and »/es limited in the Jeed. 
3 Salk; youu © Becauſe in time many deceits were Invent. 
ed, by ſettling the poſſeſſion in one man, and the »/; in 
another, infomuch that the poſſeſſion and the 2% were di. 
vided, which opened a gap for frauds : To avoid theſe 
inconveniencies, the ſtatute of 27 H. 8. c. 10. . 
poſſefion to him who has the %, and as before the ſlatute 
the poſſeſſion ruled the /e, ſo no the 2% governs the poſ. 
ſeſſion ; for this reaſon in conveyances, it is ſet down in 
the habendum to whoſe uſe the lands are conveyed 
and whatever eſtate a man hath in the /, the ſame he 
hath in the poſſeſſion at this day. 1 Rep. 121. 2 Loy 
Tube Stat. 27 H. 8. cap. 10, enafts, That where an 
are or ſhall be ſeiſed of lands, to the / of any other, 


| | by reaſon of any 'bargain and ſale, feoffment, fine, reco. 


very, contract, agreement or will, c. he to whoſe , 
the lands are ſettled in fee · ſim ple, feria for 155 75 
otherwiſe, ſhalf be eſteemed in poſſeſſion of the land to alt 
intents and purpoſes; And where one is ſeiſed of lands to 
the / or intent that another ſhall have an yearly Tent 
out of the fame, ceſui que uſe ſhall be deemed in polſeſ. 
ſion and ſeiſin of the ſaid rent, and of like eſtate as in the 


the Pagans. to dedicate hills, woods, and rivers, to fa-' | uſe, Ac. And if there are any »/es limited in a new 


manner, they are void. 1 Rep, 129, 13838. 
| But there are get that are not executed, by this ſtatute; 
as if lands are granted to others in truſt, that the feoffees 
Hall take the profits, and deliver them io the Feaffor and. his 
- heirs ; alſo leaſes for years of lands in »/e, (which leaſes 
had their being before, and are granted over in 2½ and 
' truſt) where the leſſee is poſſeſſed only of his term, and 
not ſeiſed of any freehold, &c. and there ftill remains 
an ſ of goods and chattels perſonal, which is properly 
| a Chancery truſt, wherein the »/e and, poſſeſſion are divid. 
| ed; thongh Th other caſes the ſtatute executes agreements 
as the Chantery would have done before. Words loft. 
'2 6, 2 7 » ( c "36 14 „ yo 
A ands of inheritance, liberties, franchiſes, viſible 


it hath been held; That /g ſhall be raiſed only out of a 
Freehold ; that they cannot be raiſed out of a chattel, nor 
out of an /, or a bare right or power, nor out of an in- 
E purpoſe, &c. Moor 509. 1 Leon, 148. 3 Salk, 


In zes there ought to be privity of eſtate. to ere the 
»/e upon: And there are four things required to the exe- 
cution of a 2 within the ſtatute, wiz. There muſt be a 
perſon ſeiſed; but the King or a corporation, an alien, 
Sc. cannot be ſeiſed to the 2 of another: There is to be 
a ceſlui que uſe in being; for the words of the aft are, 
Stand and be ſeiſed to the »/e of any perſon or perſons :. 


There muſt be an % in e, in poſſeſſion, remainder, or 


reverſion; and the eſtate of the feoffees, Ic. out of 
which the 2 ariſe, is to be veſted or transferred to cui 
que uſe; and if any of theſe fail, the »/e will not be exe - 
cuted. 1 Rep, 126. 1 Infl. 19. 2 Cro. 50, 401. 
Uſes are in e, either in poſſeſſion, remainder, or re- 
verſion ; or in contingency, which by poſſibility may fall in- 


to poſſeſſion, or in reverſion, &c. Contingent /s in poſs 


may be created though they are not executed by the ſta- 
tute, but remain at Common law: But when they come 
in , then the ſtatute executes them; and before that, 
they may be deſtroyed, diſcontinued, or ſuſpended, 1 
S 5 tary ee 
An w/e is alſo expreſs, er implied ; .cxptalt as when 2 

is beirs, to the 
uſe of C. D. and the heirs of his body, &c. Implied, 
where the / is not declared between the parties, but 1s 
left to the conſtruction of the law: And if a man ſeiſed 
of lands makes a feoffment in fee without any conſidera 


tion, and it is not declared to whoſe 2, by implication 


of law it ſhall be to the 2 of the feoffor, C2. 
It hath been adjudged, that if by feoffment, or leaſe 


and releaſe, a man conveys any particulas eſtate on 


* 


© whole conveyance is to no pur 


. 
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of immediate to another perſon, there the reſidue of the 
eſtate (hal! by implication remain. to the uſe of the porty 
himſelf; But where no eſtate is Iimited to 

whole conveyance is to no, purpoſe, if the party be con- 
ſtrued to have the re/u/ting aſt in him; indeed upon a fine 


or recovery perſons may have their particular eftates in 
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other reſpe,. as barring. upon _nonclaims, Ac, 1; Rep. 


ed to another, the 


721, 2 ReP., Abr. 781, 782. 2 Salk. 678. 3. Salk. 


An uſe. ah be raiſed, evo manner of, mays, 1 
tranſmatation, or departing. with, the poſſeſſion. of the 
eſtate. 2dly, Without tranſmutation. of the eſtate; by 
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7 the land in a man's own hands, and making the 


efſion be to the uſe of another: Thoſe uſes that ariſe 
+: tranſmutation of eftate, ate by feoffment, fine, reco- 


very, c. And thoſe which ariſe without tranſmutation, 


* 


being by bargain and ſale inrolled, and covenant to ſtand 
ſeifed to uſes. 1 Plowd. 301. 1 If. 2711. | 
Con veypances to uſes are of three ſorts; a covenant to 
ſtand ſeiſed ; a feoffment, fine, or recovery to uſes; and 
a bargain and ſale; by which laſt a contingent uſe cannot 
be ſupported, though by the two firſt it may; and there 
is a difference between a feoffment to uſes, and a cove- 
nant. to ſtand ſeiſed, becauſe the feoffor departs with his 
whole eſtate, but the covenantor departs with no more 
than what is actually veſted in the ce/ui que uſe, 2 Sid. 
64, 129. In bargains and ſales, and covenants to ſtand 
ſeiſed, 0 conſideration is neceſſary to make thoſe deeds 
operate to uſes; the conſideration of money in a bargain 
and ſale, and natural affection, blood, affinity, marriage, 
Oc. in the covenant to ſtand ſeiſed: And they may be 
good to a man's wife or family without any conſidera- 
tion; but net to others. P/owd. 301. Dyer 169. 3 


Lev. 306. The conſideration, or a reſervation of 12 d. a 


penny, or a pepper-corn, are ſufficient conſiderations to 
raiſe an uſe. 2. Mod. 251. 3 Salk, 387. big 
If a man covenants in conſideration of marriage, or of 
a ſum of money paid to him, that the covenantee ſhall 
have ſuch lands; the ſame ſhall change the uſe immediate- 
ly, for theſe are good conſiderations either to change or 
raiſe uſes, Dyer 6. But if a perſon covenants to make 
an eſtate to certain perſons to certain uſes, in conſidera- 
tion of marriage; no uſe ariſes by. ſuch bare covenant, 
unleſs the eſtate be made accordingly : So where upon 
marriage there is a covenant to levy a fine, except the 
fine be levied; but if a fine be levied, it ſhall be to the 
uſes. : Dali. 112. 3 Lev. 306. Cro. Eliz. 401. 

An 4% ariſes when declared by Hate executed, which 
needs no conſideration: A fine itſelf, without apy conſi- 
deration, doth raiſe 2/7, where a marriage is intended; 
but in other conveyances, the conſideration of marriage 
will not raiſe an WA if the marriage take not effect; be- 
cauſe the conſideration muſt be executed before the 2/ 
ſhall ariſe. , 1 Leon. 138. 


: * * 


A, conſideration of money given by one, may extend Sa 


all the eſtates; but if it be of blood, &c. it is ſingular, 


and will raiſe the «/e of that only to which it goeth : 
Though if I covenant with B. in conſideration of the mar- 
riage of my ſon with his daughter, to be ſeiſed to the 2 
of a ſtranger for life, and after to my ſon and his wife in 
tail; here the »/e ſhall ariſe to the ſtranger, to bear up the 
remainder, which is not good without a-particular eſtate, 
Plaud. 307. Dyer 174. 11 Rep. 24. Yet if ſuch co- 


venant be to ſtand ſeiſed to the »/e of myſelf for life, and 


after to C. a ſtranger for the term of twenty years, and 
after that to my ſon in tail; in this caſe the 2e limited to 


C. is void, and my ſon after my death ſhall have the land. 


1 Rep. 155 ' 5 5 . 
A. covenanted for natural affection, to be ſeiſed to the 


1% of himſelf for life, and after his death that the land 


mould deſcend or remain to his couſin B. in fee; reſolved 


by all the judges that no 2. is raiſed to B. by reaſon of 
the gisjunctive, de/cend. or remain. Fenk. Cent. 267. 
An 2ſe cannot be raiſed by any covenant, proviſo, or bar- 
gain and. ſale, upon a general conſideration, without 
ſpecial averment: And although he that hath the fee- 
ſimple of land, may make what 2 he will of it in fee, 
for life or years; yet tenant in tail may not. 4 Shep. 
Ar. 180, 2 Cro. 400, 401. On a covenant to ſtand 
ſeiſed in conſideration of natural love and affection, one 
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Black. 
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named jn the deed may aver himſelf to be a _telation.,;-; 


* 
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Strange 934. Uſes, may be made to, a man and 70 wits 
ey 


the eſtate purſuant to his power, tbe eſtate takes effe 


by the, feoffment, and the uſe ie, diceted. by, the will. 
Lale. 823,..6 Rep. 17, 18. If mas. are ſettled upon 
and 
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cannot paſs out of him during his, life, and therefore in 
caſe of covenant he hath much e . 

An »/c is conſtrued, as favourably, as may be, to com- 
ply with the intent of the party: Intention is the foun- 
dation of »/zs, but it ought to be out. of the words © 


the deed, to be agreeable to law, and collected and taken 


from the intire deed, 1 Mod. 98. Lutw. 700, 790. 


If the meaning of the party doth appear, that he intended 
to paſs his eſtate by way of railing an ½ ; there the 
words give, grant, &c. ſhall enute as a covenant to ſtand 
ſeiſed: But where it doth not appear, that he intended 
to paſs it by way of »/e, but by conveyance at Common 
law, no uſe; is raiſed. March 50. Lands being once 
ſold and ſettled to a/er, the party that makes the 2% may 


not create any farther 2/75. Where the eſtate. out.of Which 


an : ariſeth is gove, the 4 is gone likewiſe z and 2% 


may be made void by releaſe, or power of rewocation. 
Dyer 186. 1 Inſt. 237. Deeds of gift of goods, c. 


made in truſt to the 2% of the grantor, ſhall be void. 


3 Hen, 7. c. 4. And no ze will prevent dower of a 
woman after her huſband's death, Ic. 
And fried, Gilbert's Law of Uſer, Lord Bacen - Laus 


See Covenant to 


Fla. Abr, tit. Uſes, and 


* * 


2%, 327, Ke. 


** 


Ns New Abr. and 22 
Superſtitious uſes. By 


ſtatute, a deviſe of lands or 


goods to ſuperſtitious uſes, is where it is to find or maintain 


a Chaplain or prieſt to pray for the ſouls of the dead, or 
lamp in a chapel, a ſtipendiary prieſt, &c, Theſe, and 


| ſuch like, are declared to be ſuperſtitious uſer; and the lands 


and goods ſo deviſed are forfeited to the King. 1 £9, 6. 


e. 14. But a man deviſed lands to truſtees and their 


heirs, to find a, prieſt, to pray for his ſoul, ſo long as the 
laws of the land would permit; and. if the laws: would 
not permit it, then to apply the profits to the poor, with 


power to convert the profits to either of the ſaid a/es; ad- 
Judged this was not a deviſe to any ſuperſiitious.u/+.. | . 


Nelf. Abr. 259. And where certain profits ariſing. out 
of lands are given to ſuper//itious uſes, the King ſhall 


have only ſo much of the yearly profits, which were to 


be applied to the ſuperſſitious aſis; though when the land 


itſelf is given to the teſtator, declaring'that the profits, 
without ſaying how much, ſhall be employed for ſuch. 2/7, 


in this caſe the King ſhall have the land itſelf. Moor 129, 
If a ſum certain is given to a prieſt, and other goods which 


depend upon the ſaperſtitigus u/e, all is forfeited: to the 
King ; yet if land, Cc. is given to find an obit, or annirer- 


ſary, and for another good 2e; and there is no certainty 
how much ſhall be employed to the /aper/itious ui, the 


gife to the good »/e ſhall preſerve the whole from for- 
eiture. 4 Rep. 104. 2 Rol. 205. It has been held, 


where a /upir/iitious uſe was void, ſo that the King could 


not have it, that it was nat ſo far void, as to reſult to 


the heir at law; and therefore the King might apply it 


to charity. 1 Salk, 103, See the rat. 23 H. 8, under 


Mortmain.; and the 1 Geo. 1. Title Forfeiture. 


, 4 : % 


* Uſer de Action, Is the purſuing or bringing an aQion, | 


in the proper county, @c. Broke 64. 
Uhex 
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are uber; of the courts of Chancery and Exchequer. 
>" Ufucaption, (Uſucaprio) Signities the enjoying by 
_ contiticance of time; a long poſſeſſion, or preſcription.” 


"Terms de Ley. | Md 2 1 
"Bfufruttuary, (appsgarlal) One that bath the uſe 
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ne is driven to for recovery of the inheritance. 6 Rep. 


are not as coparceners, who are privy in blood. Dyer 259. 


1 
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Uther, (Fr. Haiſfer, a door-keeper) Is an officer in the | 


King's houſe, as of the privy chamber, e. And there 


94 


and reaps the profit of a thing, 
-/Ufurfons contraff; Is any bargain or contract, where- 
by any man is obliged to pay more intereſt for money 
than the law allows. See arg. 
© * Ufurpation, (V/arpazio) li the using chat which" is 
anothet's; an interruption or difturbing a man in his 
Tight and poſſeſſion, &c. Aud s/arparrons in the Civil 
and Canon law are called intrufions; and fach intruders. 
Having not any right mall ſubmit, or be excommunicated 
and deprived, Cc. by Boniface's Conft. Gib/. Codex 817. 
The uſurpation of a church benefice is, when one that hath 
no tight, preſenteth to the church, and his clerk is ad- 
mitted and inftituted into it, and hath quiet poſſeſſion ſix 
months after inſtitution before a quare tmpedir brought: 
Tr muſt commence upon 7 preſentation, not a collation 
becauſe by a collation the church is not full, but the 
Tight patron may bring his writ at any time to remove 
the uſurper. 1 aft. 227. 6 Rep. 30. And by zſur pa- 
tion, the fee of an advowſon may be gained, as well as 
the avoidance upon which the »/urpation is made: And 
the true patron cannot remove the incumbent to regain 
the poſſeſſion, without a writ of right advowfon, which 


ʒ́t _< .- A | 
It has been formerly held, that upon an zſarpation the 
uſurper gains a fee-fimple in the advowſon; in like 
manner as he who enters into land during a vacation, 
and claims the ſame as his inheritance by wrong: But as 
the dying ſeiſed of lands in that caſe, will not take away 
the entty of the ſucceſſor; no more ſhall the z/urpation 
on a vacancy, take away his right of preſentation when 
the church becomes void. 2 Co. Ia. 360. 17 Ed. 3. 
c: 37. At Common law the patron in fee was put out of 
poſſeſſion by an w/urpation, and was put to recover the 
ad vowſon itſelf by a writ of right; but he hath no re- 
medy for the (preſentation hac vice, nor if another 
avoidance happen, unleſs he bring his writ of right of 
ad vowſon, and re-continue the advowſon: If the patron 
had the advowſon in tail, or for life, this tom d allo 
his whole advowſon was gone. 3 Salk. 388. de · afra. 
An «/urpation upon a leſſee for years, gains the fee · ſim- 
ple, and puts the true patron out of poſſeſſion ; and tho? 
dy the Stat. Weftm. 2. he in reverfion after the deter- 
mination of the leaſe for years, may have a guare impedit 
when the church is void, or may preſent; and if his 
clerk is inſtituted and inducted, then he is remitted to 
his former title; yet till that is done, the zſurper hath 
the fee, and the writ of right of advowſon lies againſt 


him. Hut. 66. 3 Salk. 389. Upon the Stat. 1 Elix. 


c. 19. If an gſurpation be on a biſhop, it ſhall bind him; 
but his ſucceſſor may preſent to the next avoidance, or 
bring a guare impedit, although he is out of poſſeſſion: 
All »/urpations ſhall bind the biſhop who ſuffers them, 
not their ſucceſſors, 2 Cro. 673. 

No one can «/urp upon the King; but an «/urpation 
may diſpoſſeſs him of his preſentation ; ſo as he ſhall be 
obliged to bring a paare impedit ; though it will not ſo 


diveſt his eftate in an advowſon, as to bind his inheritance, 


and put him to a writ of right. 3 Salk. 389. One Co- 
parcener or jointenant, c. cannot zſurp upon the other: 
But where there are two patrons of churches united, if one 
preſents in the other's turn, it is an ſurpation; for they 


17 Ed. 3. If one preſents to a church in time of war, the 
preſentment ſhall not put the rightful patron out of poſleſ- 
ſion: And a preſentation which is void in law, as in caſe 
of fimony, or to a church that is full, Ic. makes no gſar- 
pation. 2 Rep. 93- Wood's Inſt. 160. Now by a late ſta- 
tute, no «/urpation on any avoidance, ſhall diſplace the 
eftate or intereſt of any perſon intitled to an advowſon ; or 
hinder him to preſent upon the next avoidance, or to main- 
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tions of churches. Mallor, ©. Imped. 146. See Blat 


9 2424. * | 
| ___ Ufurpation of Franchiſes and Liberties, Is when , 


vey, or any other thing. 3.29 151. Some make uſury 
r 


want and'diftreſs; but properly it conſiſts in extorting an 
unreaſonable rate for money, beyond what is allowed by 
Fature. The letting money out at nere, or upon zu- ! 
was apainſt the Common law ; and in former times 27 
any one after his death had been found to be an ofarer, all 
his goods and chattels were forfeited to the King, 25 
And according to ſeveral ancient ſtatutes, all u/ury is un- 
lawful; but at this time neither the Common of Statute 
law. abfolutely prohibit gary, 3 If. 151, 152. B 
this is meant Intere for money lent, not exceeding wht 
is the ſettled rate of intereſt, by the ſtatute law.” 
Though exceflive »/ary is liable to forfeiture of treble 
value of the money taken by ſtatute; and if Judgment 
cannot be given on the ſtatute, if it be found that x per- 
ſon took money for forbearance by corrupt agreement 
judgment may be given sgainſt him at Common lay. 
which is fine and impriſonment. 3 Soll. 391. ; 
Reaſonable intereſt may be taken for the uſe of mo. 
ney at this day: The Stat. 27 Hen. 8. cap. 2. allowed 
100. per cent. for money lent on mortgages, '&c, The 
13 Flix. c. 8. ordained 8 1. per cent. And the 21 Jac, 
1. c. 17. the like intereſt. The 12 Car. 2. c. 1z. 
lowered the intereſt to 6 J. per cent. And the 12 Ann, 
cap. 16. to 5 1. per cent. per annum. But it is ſaid, that 
the Stat. 13 Eliz. and 21 Fac. 1. allowed not »/ury, but 
puniſhed the exceſs of it; and the 12 41. is called the 
Statute againſt Fæceſte Lrg. 
By the Stat. 12 Ann. c. 16. no perſon ſhall take di- 
realy or indirectly, for loan of any money, or any thing. 
above the value of 51. for the forbearance of 100 J. for a 
year, and fo proportoinably fer a greater or leſs ſum; 
and all bonds, contracts, and aſſurances made for pay- 
ment of any principal ſum to be lent on »/vry, above the 
rate of 5 J. per cent, ſhall be void: And whoever ſhall 
take, accept or receive by way of corrupt bargain, loan, 
Sc. a greater intereſt, ſhall forfeit treble the value of 
the money lent; and ſcriveners, ſolicitors, and drivers 
of bargains, are not to take above 5 s, for procur- 
ing the loan of 100/. for a year, on pain of forfeiting 


201. Ce. | 
It hath been adjudged on this ſtatute, that a contract 


for 6 J. per cent. made before the flatute, is not within 
the meaning of it; and therefore that it was ftill lawful 
to receive ſuch intereſt, in reſpect of any ſuch contract: 
And if a man, when intereſt was at 67. per cent. lent 
money at that rate, and after the ſtatute comes and ſinks 
the intereſt to 5 J. per cent. if he continues the old in- 
tereſt on that bond, the bond ſhall not be void as »/u- 
rious ; but it is ſaid the party ſhall be liable to forfeit 
treble value. 1 Hawk, 246. 1 Mod. 69. The receipt 
of higher intereſt than is allowed by the ſtatute, by virtue 
of an agreement ſubſequent to the firſt contract, doth 
not avoid an aſſurance fairly made; and a bond made 
to ſecure a juſt debt, payable with lawful intereſt, ſhall 
not be avoided by a corrupt z furious agreement between 
others, to which the obligee was no ways privy: Nor 
Mall miſtakes in drawing writings make void a fair agree- 
ment. /b:d. 

If the original contract be not »/ariovs, nothing done 
afterwards can make it ſo; And a counter-bond to ſave 
one harmleſs againſt a bond made upon a corrupt agree- 
ment, will not be void by the ſtatutes. But if the ort- 
ginal agreement be corrupt between all the parties, an 
ſo within the ſtatute, no colour will exempt it from the 
danger of the ſtatutes againſt «/ury, 1 Brown!. 73. 2 And. 


tain a quare impedit to recover poſſeſſion, Ic. 7 Ann. c. 18. 
This ſtatote hath quite altered the law concerning u/urpa- 
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428. 4 Shep. Abr. 170. A 
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 A-fing levied, or judgment. ſuffered as a ſecurity for 
money, in purſuance of an «ſerious contract, may be a- 
voided'by an averment of the corrupt agreement; as well 
as any common ſpecialty, or parol contract: And it is 
not material, whether the payment of the principal and 
the »/arioas intereſt, be ſecured by the ſame, or by dif- 
| forenc conveyances ; for all writings whatſoever for the 
ſtrengthening ſuch a contract are void; alſo a contract 
_ reſerving to the lender a greater advantage than allowed, 
is »ſyriozs, if the whole is reſerved by way of intereſt, or 
in part only under that name, and in part by way of 
rent for a houſe, let at a rate plainly exceeding the known 
value; ſo where part is taken before the end of the time, 
that the borrower hath not the profit of the whole prin- 
cipal money, Sc. 1 Hawk. P. C. 248. 3 Nel. Abr. 


"Ss Holt chief juſtice, if 4. owes B. 1007. who de- 
mands his money, and A. acquaints him, that he hath 
not the money ready, but is deſirous to pay it, if B 

can procure it to be lent by any other perſon; and there- 
upon B. having preſent occaſion for his money, contracts 
with C. that if be will lend 4. 1001 he will give him 
x07, on which C. lends the money, and the debt is paid 
to B. this is a good and lawful contract, and not 2. 
rious between B. and C. Carthew's Rep. 252, It is not 
aſury, if there be not a corrupt agreement, for more 
than the ſtatute intereſt; and -the defendant ſhall not be 
puniſhed, unleſs he receive ſome part of the money in 
affirmance of the furious agreement. 3 Salk, 390. 

There can be no zſury, without a loan; and the court 
hath diſtinguiſhed between a bargain and a loan. 1 Lutw. 
273. Sid. 27. If a man lend another 1007, for two 
years, to pay for the loan 3o/. and if he pays the prin- 
eipal at the year's end, he ſhail pay nothing for intereſt ; 
this is not w/ury, becauſe the party may pay it at the year's 
end, and ſo diſcharge himſelf. Cro. Fac. 50g. 5 Rep. 
69. And it is the ſame where a perſon, by ſpecial agree- 
ment, is to pay double the ſum borrowed, &c. by way 
of penalty, for non-payment of the principal debt; the 
penalty being in lieu of damages, and the borrower might 
repay the principal at the time agreed, and avoid the pe- 
nalty. 2 Ia. 89. 2 Roll. Abr. 801. | 

A man ſurrenders a copyhold eſtate to another upon 
condition that if he pays 80 J. at a certain day, then the 
ſurrender to be void ; and after it is agreed between them | 
that the money ſhall not be paid, but that the ſurren- 
deror ſhall forfeit, &c, In conſideration whereof, the 
ſarrenderee promiſes to pay to the ſurrenderor on a certain 
day 60/. or 6/1. per annum from the ſaid day prowſu & 
#ntere/ſe of the ſaid 601. till that ſum is paid: This 61. 
ſhall be taken to be intereſſe damnorum, and not /uert, 
and but limited as a penalty for non payment of the 60 /. 
as a amine pane, c. 2 Roll. Rep. 469. 1 Danv. 
Abr. 44. On a loan of 100/. or other ſum of money 
for a year, the lender may agree to take his intereſt half- 
yearly, or quarterly: or to receive the profits of a manor 
or lands, Oc and be. no »/ury, though ſuch profits are 
rendered every day. Cro. Fac. 26.. 

If a grant of rent, or leaſe for 20 J. a year of land which 
is worth 100 J. per annum, be made for one hundred 
pounds, it is not ujurious ; if there be not an agreement, 
that this grant or leaſe ſhall be void, upon payment of 
the principal and arrears, &c., Tent. Cent. 249. But if 
two men ſpeak together, and one deſires the other to lend 
him an hundred pounds, and, for the Joan of it, he will 
give more than legal intereſt ; and, to evade the ſtatute, 
he grants to him 30/ per Annum out of his land for ren 
years, or makes a leaſe for one hundred years to him, 
and the leſſee regrants it upon condition that he ſhall pay 
30 J. yeatly for the ten years: In this caſe it is #/ury, tho? 
the lender never have his own hundred pounds agaig, 1 
Cro. 27. See 1 Leon. 119. 

A-man granted a large rent for years, for a ſmall ſum 
of money; The ſtatute of zſury was pleaded ; and it was 
adjudged, that if it had been laid to be upon a loan of 
Money, it had been gzſurious; thoogh it is otherwiſe if 
it be a contract for an annuity. 4 Shep, Abr. 170. If 
one hath a rent-charge of 30 J. a year, and another aſk- 
eth what he ſhall give for it, and they agree for 1000. 


ll 


of a certain ſum of money, is not within the ſtatutes 


only, and net the principal, it is w/ury: The difference 


466. 2 Lill. 672. 3 Nel/e 514. In caſe of uſury, &c. 


as houſhold ſtuff, &c. 


| gronted to a lord of a mavor, by the King which gives 


this is a plai 


n contract for the rent-charge, and no «/ary, 


— 
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3 Nel/. $10. The grant of an annuity for lives, di 
only exceeding the rate allowed for intereſt, bot ale 
the proportion for contracts of this kind, id confideration 


againſt a/ary; and fo of a grant of an'annviry;'on con- 
dition, Se. C Fac. 283. 2 Lew; 1. See 1 Cid. 182. 
Where intereſt exceeds 5 pet cent. per annum on a bond, 
if poſſibly the principal and intereſt are in hazard, upon a 
contingency, or caſualty; or if there is a hazard that 
one may have leſs than his principal, as when à bond is to 
pay money upon the return of a ſhip from ſea, &c. theſe 
are not gur y 2 Cro. 208, 508, 1 Cre. 27. Show, 8. 
Though where B. lends to D. three huhgred/pounds on 
bond, upon an adventure during the life of E. for ſuch a 
time; if therefore D. pays to B. twenty pounds in three 
months, and, at the end of fix months, the principal ſum, 
with a further premium, at the rate of 6 d. per pound a 
month ; or if before the time mentioned E. dies, then the 
bond to be void: This, differing from the hazard in a 
' bottomry bond, was adjudged an gſuriom conttact. Car- 
Comberb. 125. See the next caſe. 1 
One hundred pounds is lent to have 120/ at the year's 
end, upon a caſualty; if the caſualty goes to the istere 


in the books is, that where the principal and intereft are 
Both in danger of being loft, there the contract fo: extra- 
ordinary intereſt is a0 a/urious; but when the princi;al is 
auell ſecured, it is otherwiſe. 3 Salk. 391. c x 
Diſcounting notes beyond legal intereſt held a/urious. 
2 Strange 1243. A perſon ſecures the intereſt and princi- 
pal, if it be at the will of the party who is to pay, it is no 
zſury. 2 Cro. 509. And a lender accepting a woluntary 
gratuity from the borrower, on payment of the principal 
and intereſt ; or receiving the intereit before due, Qc. 
without any corrupt agreement, ſhall not be within the 
ſtatutes againſt #/ury. 2 Cro. 677. 3 Cro. 501. Alſo 
if one gives an «/uriour bond, and tenders the whole 
money; yet if the party will take only legal intereſt, he 
ſhall not forfeit the treble value by Statute 4 Leon. 13. 
Judgment on an indictment for #/ury was arreſted, becauſe 
it only laid a corrupt agreement, without any loan, or taking 
exceſſive intereft in purſuance of it. 2 Strange 816. 
On an information upon the ſtatute of gu, he who 
borrows the money may be a witneſs, after he hath paid 
the money. Raym. 191. But cannot he a witneſs to 
prove the repayment of the money, becauſe till that is 
proved he is no witneſs at all. 1 Strange 633. In action 
for »ſury, a corrupt agreement muſt be Fer forth: It is ne 
ſufficient to plead the ſtature, and ſay that for the lending 
of 20 l. the defendant took more than 5 J. per cent with- 
out ſetting forth a corrupt agreement or contra Luta, 


an obligor is admitted to aver againſt the condition of a 
bond, or againſt the bond itſelf, for neceſſity's ſake. 
Paſch. 6W.& M. B. R. 3 5 . 

As to pleading the ſtatute of gſury, vide Com. Dig. 5 
V. Tit. Pleader. Alſo ſee farther on this ſubject, 5 N 
r. and 22 Vin. Abr. Tit. Cary. See as to aſury, Black, 
Com. 2 V. 455. 4. 115, 16. e 

Utas, Octava, Is the eighth day following any term 
or feaſt; as the was of St. Michael, &. And any day 
between the feaſt and the OFave is ſaid to be within the 
alas: The uſe of this is in the return of writs; as ap- 
pears by the Stat. 5 1 H. 3. f. 2. e en Too 

Utenſ1, Is any thing neceſſary for % and occupation z 
Uterinus Frater. A brother by the mother's fide. 
Frater fratri uterino non ſuccedit in hereditate patehia. 
Forteſc. de-Laud. LL. Angl, 5. wire SE dad 196.99 

Utfangthef, (Fur extra captus, ſcilicet, extra dominium, 
wel juriſdictionem, ) Is an ancient privilege or royalty 


him power to puniſh a tie evelling out of his liberty, 
and committing rb without the fame, if he be taken 
within his fee. Brafon, lib. 2. trad. 2. cap. 35 ? ſays 
thus, Utfangthef dicitur extrancus latro, weniens aliunde de 
terra aliena, & qui captus fuit in terra igius qui tales ha- 

bet libertates. See Qutfangthef. FOOTE C2189 2009 
Utlagato capiendo quando - utlagatur in uno comt. 
tatu & poſtea fugit in _— [s a writ the nature where- 
| 11 of 
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of is ſufficiently expreſſed by che name. See Reg. Orig. 
1. 133. | | | Sy 

7 Uticth, '(Uthlagus) An' outlaw, ſignifies Bannitum 

extra legum. Fleta, lib. 1. cap. 47. See Outlaw. be 
Utlawry. (Utlagaria, wel Utlagatio) See Outlazory. 
Utlepe, {Sax.) Signifies an eſcape of a felon out of 

priſon. - Fleta, lib. 1. c. 47. 


A writ now of little uſe. 7. erms. de Ley, See 


Ai de utrum. 1 WORE © | 
Utter Barriſters, ( Juris con/ulti) Are barriſters at 
law, newly called, who plead without the bar, Ce. Vide 


Barriſter. 


'Uttering falſe Money. By 1& 2 P. & NM. e. 11. 


If any perſon bring into the realm falſe or counterfeit 


foreign money, being current here, knowing the ſame 


to be falſe, aad ſhall utter the ſame in payment, they 
fhall be deemed offenders in high treaſon. See Black. 
Com. 4 V. 89. By 15 & 16 Gee. 2. c. 28. If any perſon 
ſhall render in payment any counterfeit coin, knowing 


it ſo to be, he ſhall for the firſt offence be impriſoned 


fix months, and find ſureties for his good behaviour fix 
months more; for the ſecond offence ſhall be impriſoned 
and find ſureties for two years; and for the third offence 
ſhall be guilty of felony without benefit of clergy, See 
the Stat. and Black. Com. 4 V. 99. | 
Uulgaris Purgatio, The molt ancient ſpecies of trial, 
was that by ordeal, which was peculiarly diſtinguiſhed by 
the appellation of Judiciun Dei ; and ſometimes vulgaris 
purgatio, to diſtinguiſh it from the canonical purgation, 
which was by the oath of the party. See Black. Com. 


4 Y. 336. 


Uitiva, A wound in the face———P ultivam 50. ſol. 


componat. Leg. Sax. ; : 1 75 
Uultus de Luca, The image of our crucifed Saviour 


kept at Lucca in the church of the Holy Croſs: And 
Wil. 1. called the Conqueror, often ſwore per ſandlum 
wultum de Luca, Eadmer. lib. 1. Malmſb. lib. 4. | 

Urxozium, A mul& or fine paid for not marrying. 
Tit. Did. a 


W. 


Ade, (Jade) To wade or ford over a river 
Maftozs, (Vaftores) Are conductors of veſſels at ſea ; 
King EA. 4. conſtituted certain officers with naval power, 


| whom he ſtiled cufoder, condufores, and waſtores, to 


guard our fiſhing veſſels on the coaits of Norfolk and Sy- 
folk. Pat. 22 Ed. 4. 

age, (Yadiare, from Fr. Gage) Signifies the giving 
of ſecurity for performance of any thing; as to wage or 
gage deliverance, to wage law, &c. Co. Lit. 294. But 
ſee Wager of Law. | | 


Wager of Battle. A ſpecies of trial of great anti- 


quity, but much diſuſed ; though ſtill in force if the par- 
ties chuſe to abide by it. This mode of trial was uſed 
in the court-martial, or court of chivalry and honour : 
In appeals of felony; and on ifſves joined in writs of 
right. See Black. Com. 3 V. 337, 339. iii. 4 V. 340, 


IH, 416, 41% © 
1 Mager ot Law, (Yadiare Legom) Is where an action 


of debt is brought againſt a man upon a ſimple contract 


between the parties, without deed or record ; and the de- 
fendant ſwears in court in the -preſence of his En 
that be oweth the plaintiff nothing in manner and form as 
ke hath declared; And the reaſon of waging of /axw is, be- 


eauſe the defendant might have paid the plaintiff his debt in 


private or before witneſſes who may be all dead, and there- 
fore the law allows him to wage his law in his diſcharge ; 
and his oath ſhall rather be accepted to diſcharge himſelf, 
than the law will ſuffer him to be charged upon the bare 
allegation of the plaintiff, 2 Inf. 45. Wager of law is 
uſed in actions of debt without ſpecialty ; and alſo in 
action of detinue, for goods or chattels lent or left with 
the defendant, who may ſwear on a book, and certain 
perſons with him, that he detaineth not the goods in 


manner has the plaintiff has declared, and his compur- | 


| a 
5 d 8 e J 
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| gators are to be 6x, eight, or awelve of his neighbours, 


as the court ſhall aſſign him. Terms de b. | 
The manner of auaging law is thus: He that is to do 


it, muſt bring ſix compurgators with him into court, ang 


ſtand at the end of the bar towards the right hand of 
the chief juſtice; and the ſecondary aſks him whether 
he will wvage his law? If be anſwers that he will, the 
judge admoniſheth him to be well adviſed, and. tells him 
the danger of taking a falſe oath; and if he ſtill perſiſts, 
the ſecondary. ſays, and he that wages his law repeats 
after him: Hear ibis ye juſtices, That I A. B. do not baue 
to C. D. the ſum of, &c. nor any penny thereof in manner 
and form as the ſaid C. D. hath declared againſt me: 9 
help me God, Though, before he takes the oath, the 
plaintiff is called by the erier thrice; and if he do not 
appear he becomes nonſuited, and then the defendant 
goes quit without taking his oath; and if he appear, and 
the defendant ſwears that he owes the plaintiff nothing. 
and the compurgators do give it upon oath that they "= 
lieve he ſwears true, the plaintif is barred for ever; for 
when a perſon has avayed bis /aw, it is as much as if a 
verdict has paſſed againſt the plaintiff: If the plaintiff 
do not appear to hear the defendant perform his law 
ſo that he is nonſuit ; he is not. barred, but may bring 
a new action. 1 Inf..1%5.. 2 Lil. Abr. 6 4. 
In an action of debt on a by-law, the defendant waged 
law; a day being given on the roll for him to come and 
make his law, he was ſet at the right corner of the bar, 
and the ſecondary aſked him if he was ready to wage 
his law ; who anſwering that he was, he laid his hand 
on the book, and then the plaintiff was called: Then 
the judges admoniſhed him and his compurgators net to 


| ſwear raſhly; and thereupon he made oath, that he did 


not owe the money mode & forma as the plaintiff had de- 
clared; and then his compurgators, who were ſtanding 
behind him, were called, and each of them laying his 
right hand upon the book, made oath that they believed - 
what the defendant had ſworn was true. 2 Fent, 
171. 2 Salk, 632. The defendant cannot wage his law 
in any action, but perſonal actions, where the cauſe is 


ſecret; and wager of /aw has been denied on hearing 


the caſe, and the defendant been adviſed to plead to 
iſſue, Cc. Alſo this wager of law being, it is ſaid, 
abuſed by the iniquity of the times, the law was forced 
to find another way to do juſtice, and that was by turning 
actions of debt on ſimple contract, &c. into action upon 
the caſe by indebitat. aſſumpſit, which hath ouſted the de- 
fendant of his ley gager. 2 Lil. 675, 676, See Black, 
Com. 3 V. 341. 4 J. 407, 417. | 8 Es 
— Wagering Policies, By Stat. 19 Geo. 2. c. 37, AU 
inſurances intereſt or no intereſt, or without further proof 
of intereſt than the policy itſelf, or by way of gaming 
or wagering, or without benefit of ſalvage to the inſurer, 
ſhall be totally null and void, except upon privateers, 
or ſhips in the Spaniſh and Portugue/e trade, See the 
Statute. | | 
Wagers. By ſtatute, all wagers laid upon a contin- 
gency relating to the late war with France, and all ſecu- 
rities, Sc, therefore, were declared to be void; and per- 
ſons concerned to forfeit double the ſums laid. 7 An. 
cap. 17. 
Wages, Is-what is agreed upon by a maſtor to be paid 
to a ſervant, or any other perſon which he hires to do buſi- 
neſs for him. 2 Lil, Abr. 677, The wages of ſervants, 
labourers, &c. is to be aſſeſſed by juſtices. 5 Elix. c. 4+ 
1 Zac. 1. c. 6. And juſtices of peace may order payment 
of wages for huſbandry, &c but not in other caſes, Mod. 
Caſ. 204, 205, The fatute of labourers wages extends 
to covenant ſervants in huſbandry; though an order of 
juſtices was quaſhed in B. R. becauſe made upon the ſer- 
vant's oath, without other evidence. 2 Ld. Raym. 1305 
See Servants, Wages of ſeamen, vide Stat. 4 & 5 Arn. 
1 Geo. 1. c. 25. For the better adjuſting and more eaſy 
recovery of the wages of certain ſervants, ſee Stat. 20 
Geo. 2. c. 19. 27 Geo. 8. : 
Wages of Members of Parliament, The rate of 
theſe wages eſtabliſhed in the reign of Edw. 3. was four 
ſhillings a day for a knight of the ſhire, and two ſhillings 


for a citizen or burgeſs. 
Claggous 


_ Waggons and Waggoners, see Carts, Highways, 
urge rs. e 6 

ifs, (From the Sax. Wafian, Fr. Cho/e guai ve, Lat. 

Bona Waviata,) Are goods which are ſtolen and evaved, 

or left by the felon, on his being purſued, for fear of 

being apprehended ; which are forteited to the King or 


lord of the manor. Kiteb. 81., If a felon in purſuit. 


vai ves the goods, or, having them in his cuſtody, and 
thinking that purſuit was made, for his own eaſe and more 
ſpeedy flight, flies away and leaves the goods behind him; 
then the Kings officer or the bailiff of the lord of the ma- 
nor, within whoſe juriſdiction they are left, who hath 
the franchiſe of wal, may ſeize the goods to the King's 
or lord's uſe and keep them; except the owner makes 
\ freſh purſuit after the felon, and ſue an appeal of robbery 
within a year and a day, or give evidence againſt him 
whereby he is attainted, He. In which caſe, the owner 
ſhall have reſtitution of his goods ſo ſtolen and warveg. 
21 H. 8. c. 11. 5 Rep. 109. Goods waived by a felon, 
in his flight from thoſe who purſue him, ſhall be forfeit- 
ed: And tho? awarf is generally ſpoken of goods ſtolen ; 
yet if a man be purſued with hue and cry as a felon, and 
he flies and leaves his own goods, theſe will be forfeited 
as goods ſtolen ; but they are properly fugitives goods, and 
not forfeited till it be found before the coroner, or other- 
wiſe of record, that he fled for the felony. 2 Haul. 450. 
The law makes a forfeiture of goods waived, as a puniſh- 
ment to the owner of the goods, for not bringing the felon 
to juſtice: But if the thief had not the goods in his 
poſſeſſion, when he fled, there is no forfeiture: If a felon 
ſteals goods and hides them, and afterwards flies, theſe 
goods are not forfeited ; ſo where he leaves ſtolen goods 
any where, with an intent to fetch them at another time, 


they are not awaived; and in theſe caſes the owner may | 


take his goods where he finds them, without freſh ſuit, 
Wc. Cro. Elix. 694. 5 Rep. 109. Moor 785. 


Waifs and frays are ſaid to be nullius in bonts ; and | 


therefore they belong to the lord of the franchiſe where 


found. Briton, cap. 17. We read of placita coronæ & 


avaif, in the manor of Upton, &c. in com. Salop. See 22 
Vin. Abr. 408—410. 8 | 
Wain, CPlauſtrum, A cart, waggon, or plough to 
till land. 5 6 
- Wainable, . e. That may be ploughed, or manured; 
land tillable. Chart. fine dat”. | 
Wainage, [ Vainagium) According to Sir Edw. Cole, 
ſignifies the contenement of a villain; or the furniture of 
his cart or wain. 2 Inſt, 28. And the villain of any 
other, if he fall into our mercy, ſhall be amerced ſaving 
his wainage. Magn, Chart. c. 14. Wainage has been 
alſo uſed for tillage, Mor. Ang. Tom. 2. p. 612. See 
Gainage. 
_ Waive, (Waivare) In the general fignification, is to 
ſorſake; but is ſpecially applied to a woman, who for 
any crime, for which a man may be outlawed, is termed 
Waive. ; 


Reg. Orig. 132. | 


Waiver, Signifies the paſſing by of a thing, or a re- 


fuſal to accept it: Sometimes it is applied to an eſtate, 
or ſomething conveyed to a man, and ſometimes to a plea, 
Sc. And a waiver or diſagreement as to goods and chat- 
tels, in caſe of a pift, will be effectual. Lit. Sec. 710. 
If a jointure of lands be made to a woman after marriage, 
ſhe may avaive this after her huſband's death. 3 Rep. 27. 


And an infant, or, if he die, his heirs may by warver . 


avoid an eſtate made to him during his minority. 1 fl. 
23, 348. But where a particular eſtate is given with a 
remainder over, there regularly he that hath it may not 
*vaive it, to the damage of him in remainder: Though 
it is otherwiſe where one hath a reverſion ; for that ſhall 
not be hurt by ſuch waiver. 4 Shep. Abr. 192. After 
ſpecial iſſue joined in any action, the parties cannot avarve 
it, without motion in court. 1 Keb. 225. Aſſignment of 
Error by attorney on an ontlawry, ordered to be waived, 
and the party to aſſigu in perſon, after demurrer for this 
cauſe, See 2 Keb. 15. | 

Make, The eve-feaſt of the dedication of churches ; 
which, in many country places, is obſerved with feaſting 
and rural diverſions, c. Paroch. Antig. 609. 

Wakeman, ( Quaſ watchman) The chief magiſtrate 


of the town of Rippon in Yorkſhire, is ſo called. Camd. 
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tales, (Taha) Is part of Eaglasd on the wel nds 
formerly divided into three provinces, North-Wales, South- 
Wales, and Wef-Wales, and inhabited by the offspring of 
the ancient Britons, chaſed thither by the Saxong,! called in 


to aſſiſt them againſt the P/&; and Scots. Lamb. Stat. 


but one nation, and ſo they continued till the time of the 
Roman conqueſt : but when the Romans came, thoſe Briton. 
who would not ſubmit to their yoke, betook themſelves to 
the mountains of Wales, from whence they came again 


ſoon after the Romans were driven away by their diſſen- 


ſions here: After this came the Saxons, and gave them 
another diſturbance, and then the kingdom was divided 
into an heftarchy; and then alſo began the Fel to be 
diſtinguiſhed from the Exgi/iþ: Yet it is obſervable that 
though Wales had princes of their own, the King of Em- 


| land had ſuperiority over them, for to him they paid ho- 


mage. Camd. 67. 2 Mod. 11. | Ls hd. 
The Stat. 28 Edww. 3. c. 2. annexed the marches of 
Wales perpetually to the crown of England; ſo as not to 
be of the principality of Valet. And by the 27 Hen. 8. 
c. 26. Wales was incorporated to and united with England ; 


and all perſons born in Wales ſhall enjoy the like liberties 


as thoſe born in England, arid lands deſcend there accord- 


ing to the Ergliſs laws: The laws of England are to be 


executed in Wales; and the King to have a Chancery and 


Exchequer at Brecknock and Denbigh : Officers of law and 
miniſters ſhall keep courts in the Eng/i/h tongue; and the 
MWelſb laws and cuſtoms to be inquired into by commiſſion, 
and ſuch of them as ſhall be thought fit continued; but the 
laws and cuſtoms of North Wales are ſaved. By 34 & 35 
Hen. 8. cap. 26. A divifon of Wales was made into 
twelve counties; and a preſident and council ſhall remain 
in ales and the marches thereof, with officers, Ge. Two 


juſtices are to be aſſigned to hold a ſeſſion twice every year, 


and determine pleas of the crown, and aſſiſes, and all other 
actions; and juſtices of peace ſhall be appointed as in 
England, c. The 18 E/iz. cap. 8. enacts, That the King 


may appoint two other perſons, learned in the laws; to be 


judges in each of the Ye/þ circuits, which had but 
one Juſtice before; or grant commiſſions of aſſociation, 

c. . 445 

An office for inrolments was erected, and the fees 
and proceedings regulated in paſſing fines and recove- 
ries in Wales, by 27 Eliz. cap. 9. Perſons living in 
Wales, may give and diſpoſe of their goods and chats 
tels by will, in like manner as may be done within 
any part of the province of Canterbury or elſewhere; 
798 /. z. c. 38. Jurors returned to try. iſſues in 
Wales, are to have 64. a year of freehold or copyhold, 
above repriſes: And none ſhall be held to bail in 


| Wales, unleſs affidavit be made that the cauſe of aktion is 


20 l. or upwards. 11 12 V. 3. c. 9. / 2. In actions 
where the debt, Sc. amounts not to 101. in the court of 
great ſeſſions in Wales, the plaintiff ſhall ſue out a writ or 


proceſs, and ſerve the defendant with a copy eight days - 


before holding of the ſaid court, &c. who ſhall appear at 
the return, or before the third court; or the plaintiff may 
enter an appearance, and proceed. 6 Gee. 2. c. 14. 


Wallis, 12 Edw. 1. England and Wales were originally 


* 
4 


Marders and felonies in any part of Wales may be tried 


in the next Engliſ county. 1 Strange 553. A certiorari 
lies to Wales on indictments for miſdemeanours, 1 Strange 
704. A habeas corpus may be granted of courſe to remove 
a priſoner from Wales to an Engliſh county. 2 Strange 
945. A prohibition granted to the great ſeſſions to ſtay a 
ſuit on a ſubpœna ſerved out of the juriſdiftion, 1 Strange 
630. Ofprocels into Wales, judgments, and courts there, 
fc, See 3 Nelſ. Abr. 519, 520, 522, and Courts of 
Wales. Prince of Wales, vide Prince. 

Maleſheria, The learned Spelman ſays ſignifies Valliæ 


pars But by others is it interpreted parentela bomines ina 


ter fecti; the ſame with waleſberia. | 
Waliſcus, (i. e. Servus) A ſervant, orany miniſterial 
officer, Leg. Inæ, c. 34. b 
Walkers, Are forefers within a certain ſpace of ground, 
aſſigned to their care in foreſts, &c, Crompt. Juriſu. 
x 


45» 4 

Mall, Sea⸗cnall, A bank of earth. See Waters 

gage. : 
calfingham, 
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- WalCnghtim, The demeſne lands in alinghom- may atid/alf others within the kingdom. 1 Ivf. 240 f. , 
be let by copy, and hall be copyholds. 35 Hen. 8. | civil wars of K. Char. 1. it was NE rg OP 
e. 13. c 5 A 26 not fewer than 200,000 foot and $0,000 horſe in arths 4 
-- Walfham Blacks. In the reign of K. Ge. 1. there both ſides; which was an extraordinary hoſt; conf ole 
ſprung up à ſet of deſperate villains called Waltham Blacks, it compoſed of. Brirains Tofficient to have ſhaken Eu 
headed by one whom they ſtiled K. John; who blacking their though it was otherwiſe fatally employed. And asche 
faces, and uſing other diſguiſes, robbed foreſts, parks, aud | times, when the Kings of Expland were to be ſerved N 
warrens, deſtroyed cattle, levied money on their neigh- | ſoldiers in their wars, a knight or ſquire that had revenue 
bours, by threats and menaces to fire their houſes, and | farmers and tenants, would covenant with the Kin 5 
committed divers others violences and outrages to the great | indenture inrolled in the Exchequer, to farmiſh hig Ned 
terrorof the people; but they were ſuppreſſed, and declared ſuch a number of military men; and thoſe men Were 10 
feli, by Stat. 9 Geo. 1. c. 22. | ſerve under him, whom they knew and honoured, and with 
- Wandering Soldiers and Mariners. Such, or per- whom they moſt live at their return. 1 fl. 71. This 
ſons pretending ſo to be, wandering about, and not hav- was an excellent inſtitution ; but we have had many ſtatutes 
ing a teſtimonial from a juſtice of peace, Ic. guilty of | which have altered this method of recruiting the army, b 
felony, per Star. 39 Elix. c. 17. which wide. introducing the liſting of ſoldiers, and retaining them b. 

; g. (Car.) We ule for the cheek, or jaw wherein virtue of money paid and advanced, c. The aty;; f 
the teeth are ſet: Hence Chaucer called the cheek-teeth | Edu. 3. enafted, That none ſhould be conſtrained to fn 
or grinders, Wangs or wang-teeth ; which is recorded in | men of arms but by tenure of land, or grant in parliament 
this old way of ſealing writings : | And what perſons are obliged to attend upon the King, 

EY | | when he goes in perſon. himſelf to the wars, &c. Vide 
And in witneſs that this is ſooth, | 112.7. c. 18. See Law of arms, and Suldier;, See 

1 bite the wax with my wang-tooth, - Black. Com, 1 V. 257. 1 | 
| | Tara, A certain quantity or meaſure of ground. M41. 
Manga, An iron inſtrument with teeth. Conſuerud. | Ang. Jom. 1. p. 177. | | 
Dom. de Farend. MS. 18. | | Ward, (Cufodia) Is varioufly uſed in our old books ; 
Manlaſs, or diving the wwar/a/5, is to drive deer to | A auard in Lonon is a diſtrict or diviſion of the city, com. 

a fand, that the lord may have a ſhoot; which is one mitred to the ſpecial charge of one of the aldermen; ang 

of our ancient cuſtomary tenures of lands. Blount' Ten. | in London there are twenty-lixquaras, according to the num- 

140. | _ | ber of the mayor and aldertnen, of which every one has his 

Want, Whether a man in extreme want of food or | ward for his proper guard and Juriſdiction. Srow's Furs. 

clothing, may juſtify ſtealing either, to relieve his pre- A fore is divided into wards. © Manwoed, par. I. p. 9. 
ſent neceſſity; hath occaſioned great ſpeculation among | And a priſon is called a ward. Laſtly, The heir of the 
the writers of general law. Some of our own lawyers | King's tenant, tht held is capite, was termed a Ward, 
have held that he might. Britton. e. 10. Mirr. c. 4. during his nonage: But this wardflip is taken away by 
. 16. But it is now antiquated, the law of. England „ß oh EEE ST 
| admitting no ſuch excuſe at preſent. 1 Hal. P. C. 54. Watda, The cuſtody of a town vr caſtle, which the 
Black. Com. 4 V. 31. And we may add, very properly, | inhabitan:s were bound to keep at their own charge, 
as a judge may reſpite, ' and a merciful king pardon. | Mon. Ang. Tom. 1. p. 3727. | 
The ancient doctrine, if now in force, would open a | Uardage, (Vardagiun) Seems to be the ſame with 
door to many villainies. © | | | Wardjeny. | 3 | 
Mapentake, (From the Sax. Veapen, i e. Armatura, & Warden, (Guardianus, Fr. Gardin) Is he that hath the 
Tac, taQus) Is all one with what we call a hundred; ſpe- | keeping or charge of any perſons or things by office; as 
cially uſed in the aorth countries beyond the river Trent. | the wardens of the fellowſhips or companies in London. 
; Bra. lib. 3. Lamb. The words ſeem to be of Daniſh | 14 H. 8. cap. 2. Warden of the marches of Wales, &c. 14 
original, and to be ſo called for this reaſon ; when firſt | H. 7. cap. 8. Wardens of the peace. 2 Ed. 3. c. 3. War- 
this kingdom, or part thereof, was divided into auapentales, | dens of the tables of the King's exchange. 2 Ed. 3. c. 7. 
he who was the chief of the wapentale or hundred, and | Warden of the armour in the Tower. 1 Ed. 4. c. 1. War- 
whom we now call a high conitable, as ſoon as he entered | dens of the rolls of the Chancery. 1 Ed. 4. c. 5. Warden 
-upon his office, appeared in the field on a certain day on | of the King's writs and records of his court of Common 
borſeback with a pike in his hand, and all the chief men | Bench. 164. Warden of the lands for repairing Rocheſter 
of the hundred met him there with their lances, and touch- | bridge. 18 Eliz. c. 7. Warden of the ſtannaries, 14 Car. 
ed his pike; which was a ſign that they were firmly uni- | 2. c. 3. Warden and minor Canons St. Paa/'s church. 
ted to each other, by the touching their weapons. Hoveden. 22 & 23 Car. 2. Warden of the Fleet priſon. 8 9 . 
Fleta, lib. 2. But Sir Thomas Smith ſays, that antiently | 3. c. 27. Sc. See Guardian, EE 
muſters were made of the armour and weapons of the ſeve- Wardmote, (/7ardmotus) Is a court kept in every ward 
ral inhabitants of every abe ,; and from thoſe that | in London; ordinarily called the Vardmote court: And the 
could not find ſufficient pledges for their good abearing, | wardmete inqueſt bath power every year to inquire inte 
their weapons were taken away, and given to others; from | and preſent all defavlts concerning the watch, and con- 
whence he derives this word, Rep. Angl. lib. 2. cap. 16, | ſtables doing their duty; that engines, &c, are provided 
Cand. Brit. 159. 2 Inft. gg. Stat. 3. Hen. 5. c. 2. 9 H. | againſt fire; perſons ſelling ale and beer be boneſt, $90 
6. cap. 10. 15 Hen. 6. cap. 7. Wapentak hoc eft gui> | ſuffer no diſorders, nor permit gaming, Cc. that they fe-! 
etancia de ſefis & bundredis guod dicitur Wapentake. M38. | in lawfal meaſures ; and ſearches to be made for vagrante, 
in Bibl. Cotton. > | | | beggars, and idle perſons, Tc. who ſhall be puniſhed. 
Wapping, An act was made for the partition of Napping Chart, K. Hen, 2. Lex Lond. 185, 8 
marſh. Stat. 35. H. 8. c. q. And perſons ſheltering them- Warvpeny, Money paid and contributed to watch an 
ſelves from debts, and obſtructing the execution of writs | ward. Domeſday. ; ; | 
in Wapping, Stepney, &c. to be guilty of felony, by 11 
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Wardwit, Is to be quit of giving money for keeping 
of awards. Terms de Ley. _ 


Geo. Jo Co 22. 2 ; | | | vr. d r | 
War, (Bellum) A fighting between two Kings, prin- | Uards, Was a court firſt erected in the 5 8 of * 
ces, or parties, in vindication of their juſt rights; alſo the | Hen. 8. and afterwards augmented by him wit the = ce 
ſlate of war, or all the time it laſts. By our law, when | of Liveries; wherefote it was filed the Cour? of Mardin. 


the courts of juſtice are open, ſo that the King's judges | and Liveries, now diſcharged by the 12 Car. 2. c. 24. 


diſtribute juſtice to all, and protect men from wrong and Ward: Staff, The conſtable or watchman's . * 
violence, it is ſaid to be a time of peace: But when by | the manor of Langbourn in Ef#x is held by the . 
invaſion, rebellion, tc. the peaceable courſe of juſtice is the æ wr, and watching the ſame in an . 

ſtopt, then it is adjudged to be à time of war: And this | manner, when it is brought to the town of Aibriche. 
' ſhall be tried by the records and judges, whether juſtice at | Camd. WP Oy Heat in 

ſuch a time had her equal courſe of proceeding or not. UtareUate, To plough up land deſigned for M Hes = 
it lie fallowfor better m_— 
2» £1 , 


For tine of war gives privilege to them that are in war, | the ſpring, in order to let it! 
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retabilis campus, a fallow. field ; canput ad wwdrtRain, 
terra qwaredlata, E. PART e 228102 
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_ Wares, Certain wares dot to be brought into this realm 
from abroad, to be fold or exchanged here, on pain of for- 


| feiture, See Stat. 5 Eliz. cap, 7. 


Wc... Pat. g Hen. 3. 


+ Wlargus, A baniſhed rogue. 'Leg. Hen. 1. cap. 83. 


a * 


Alarniſtura, Is uſed for garniture, furniture, proviſion, - 


Warnoth, It is an ancient cuſtom, if any tenant hold. 


ing of the caſtle of Dower failed in paying his vent ar the 


day, that be ſhould forfeit double, and for the ſecond fail- 

ure treble: And the lands ſo held are called Terris cultis 
& terris de Warnoth, Mon. Angl. Tom. 2. pag. 589. 
_ Warrant, A precept under hand and ſeal to ſome oſfi 


cer to bring any offender before the perſon granting it: 


* 


And warranti of commitment are iſſued by the privy coun- 


cil, a. ſecretary of ſtate, or a juſtice of peace, Ce. where | 
there hath been a private information, or a witneſs has de- 
poſed againit an offender, WYood"s Inf. 614. Any one, un- 


and the plaintiff ſhall have judgment, t. and the party 
ſhall recover in value of the lands againſt the vouchee, 
which he had at the time of the purchaſe of his aarrun- 
tia cbartæ; and therefore it may be good policy to bring 
it againſt him before he is ſued, to bind the lands he had 
at that time; for if he have aliened his lands before the 


| voucher, he (hal) rendet nothing in value. New' Var. 


Br. 298, 299. If a man recover his avarran'y in auar- 


raatia chartæ, and | after he is impleaded; he ought to 


give notice to him againſt whom he. recovered, of the 
action, and pray. him to ſhew what plea he will plead; to 
defend the land, &c. And where one upon a warranty 
doth vouch and recover in value, if he is then impleaded 


| of the land recovered, he may not vouch again, for the 


warranty was once executed. 23 £4, 3. 12; In a War- 
ranty to the feoffee in land, made by the feofforz upon 
voucher if ſpecial matter be-ſhewn by the vouchee, when 
he entered into the warranty, via. That the land at the 
time of the feoffment was worth only 100 J. and now 
at the time of the voucher it is worth 2007. . by the 
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cer the degree of nobility, may be arrelted for a miſde- |-induſtry of the feoffee; the plaintiff in a <warrantia 
meanor, or any thing done againſt the peace of the — j chartæ, Ge, ſhall recover only the value as it was at the 
dom, by warrant from a juſtice of peace; though, if the || time of the ſale.” Jen. Cent. 35. If the vouchee can 
perſon be a peer of the realm, he muſt'be apprehended | ſhew cauſe why he ſhould not warrant, - that muſt be 
for a breach of the peace by proceſs out of B. R. &c.ttied, Ge. 8 Ber 90 e 
Dalt. Juft. 263. Sed qu? A conſtable ought not to exe- | © Warrantia Diet, Is an ancient writ lying where one 
cute a juſkice's warrant, where the warrant is unlawful, | having a day affigned perſonally to appear in court to any 
or the juſtice hath no juriſdiRion ; if he doth, he may be action, is in the mean time employed in the King's ſervice, 
uniſhed, Plowd, 394. But if any perſon abuſe by throw- | ſo that he cannot come at the day appointed: And it is 
ing in the dirt, &c, or refuſe to execute a lawful warrant; directed to the juſtices to this end, that they neither take | 10000 
it 18 a contempt of the King's proceſs, for which the of- nor record him in default for that time. Reg. Orig. 18. | 100% 
fender may be indicted and fined. Crompt. 149. See F. N. B. 17. See Effein, 00 1687 bas blad , 5 VAAN 
Conſtable, TFuſlices of Peace.” For the apprehending perſons Warranty, (Warrantia Is a promiſe or covenant by | 
in any county, upon warrants granted by juſtices of any | deed made by the bargainor, for himſelf and his heirs, to | 1600 
other county. See Stat. 24 G. 2. c. 55. For warrants | warrant or ſecure the bargainee and his heirs, againſt all | 1100 
diſtreſi, ſee Stat. 27 Geo. 2. c. 20. Ĩ men for the enjoying of the thing · granted. Brack. lib. 2 1 
* Warrant of Ittornep, Is an authority and power gi- | & 5. Mei Hub. par 1 I | 
A <uarranty is real or perſonal ; real, when it concerns 


ven by a client to his arzorny, to appear and plead for 
bim; or to ſuffer judgment to paſs againſt him by confeſſ- | lands and tenements, granted in fee, or for life, Ac. 5 
ſonal, when it concerns goods and chattels; and it is. 


ing the action, by Nil dicit, non ſum informatus, c. And 
although a warrant of attorney given by a man in cuſtody | created by implication ; for the purchaſer of goods may 
| have a ſatisfaction from the ſeller, if he ſells them as his 


to confeſs a judgment, no attorney being preſent, is void a fi 
as to the entry of a judgment; yet it may be a good war- | own, and the title proves deficient although there be no 
rant to appear and file common bail. 2 Lill. Abr. 682. | expreſs warranty to that purpoſe. And real avarranties 
A warrant attorney which, warrants the action, is of | are either in dred, as by the word-warrantizo or warrant 
_ courſe put in by the attornies for the plaintiff and defen- | expreſly; or in law, by the word t, Ec. And a deed 
dant z ſo that it differs from 'a leiten of attorney which | of gift and exchange, hath à <varrany in law implied. 
N paſſes ordinarily under the hand and ſeal of him that makes Lit. 697. Sir Edward Coke defines a real panes. 5s 
it, and is made before witneſſes, Ce. Though a warrant | be a covenant real annexed to lands, whereby a man and 
of attornqy to ſuffer a common recovery by the tenant, is his heirs are bound to «varranz the ſame to ſome other and 
acknowledged before ſuch perſons as a commiſſion for the his heirs; and that they ſhall quietly hold and enjoy the 
doing thereof directs. Weſt' Symb. par. 2, A warrant of | lands, and upon voucher, or by writ of avarrantia char- 
attorney filed of any term pendente Lite is ſufficient, ' 1 | 22, to yield other lands and tenements to the value of 
Strange 526, 2 Strange 807. Vide Stat. 4 & 5 Ann. ©. 16. | thoſe that ſhall be evicted by elder title: And aun 
UWarrantia Chartae, is a' writ that lieth where a man ] being a covenant real, bindeth to yield lands in_recom- 
is infeoffed of lands with warranty, and then he is ſued | pence: 1 Ia. 365, 384. e 
or impleaded. And if the feoffee be impleaded in 4%, Warranty is alſo of three ſorts, wiz.. Warranty lineal, 
or other action, in which he cannot vouch or call to war- warranty collateral, and warranty that commences. by 
_ ranty, he ſhall have this writ againſt the feoffor, or his | difſei/in: Warranty lineal is Where a man ſeiſed in fee 
heirs, to compel them to warrant the land unto him; | makes a feoffment, and dinds himſelf and his beirs by 
and if the land be recovered from him, he ſhall recover as | the deed to auarranty, and hath iſſue a ſon and dies, and = 
much lands in value againſt the wwarrantor, Je. But the | the warranty deſcends to his fon and heir; for if nodeed Well 
' ewarrantia charte ought to be brought by the feoffee de- | with warranty had been made, then the right of the | I 
pending the firſt writ againſt him, or he hath loſt his | lands ſhould have deſcended to the ſon as heir-to-his-fa- 4 1 
advantage. F. N. B. 134. Terms de Ley 372, 588. ther, and he would have conveyed the deſcent from father 
Aad if a perſon doth infeoff another of lands by deed | to ſon; This warranty binds the right of fee - ſimple; but 


— . 


with warranty, and the feoffce make a feoffment over, not the right of an eſtate-tail, unleſs the lineal avarran: MM 
and taketh back an eſtate in fee, the warranty is de - be with aſſets in fee · ſimple. Tit. 697, 703. 1 11. We 
termined; and he ſhall not have the writ evarrantia | 370. bs cb en e | 00 
charte, becauſe he is in of another eftate: Alſo where | Collateral warranty is when the party upon whom the WA 
one makes'a feoffment in fee with warranty againſt him | warranty deſcends, cannot convey the title which he hach 0 il 


and his heirs, the feoffee ſhall not have a warrantia in the land from him that made the warranty, or ſhew lj j 
charte upon this warranty againſt the feoffor or his heirs, that he is his heir, Sc. As if tenant in tail diſcontinues 10 
if he be impleaded by them; bot the nature of it is to | the tail, or alienates the land, and then diech, leaving  - WRAAAR 

rebut againſt the feoffor and his heirs. A: Dalit. 48. | iſſue, and the uncle of the iſſoe releaſes to the diſconti- li ji | 

© "Phis writ may be ſued forth before a man is impleaded | collateral warrenty to the iſſue in tail, and bindeth his MHA 
in any action, but the writ doth ſuppoſe that he is im- | right, without aſſers, it deſcendin upon him, and he 1 
pleaded; and if the defendant appear and ſay, that he is | cannot make a title to the intail from his ungle. Lie. 100 

not impleaded, by that plea he confeſſeth the <varranty, 704. 1 Inff. 373, 376. d uu 0 5” lj 
5 11 L Warranty 
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' Warvanly by diſciſs, is where one that hath no right 
to the ſteekeld of another, entereth-and conveyeth it away 
With werrea/y; which ſhall not bind or bar the perſon 
diffeiſes; or the right heir that ought to have the land: 
And if where tenant for life, remainder in tail, leaſes for 
ars with agreement with the leſſee, that he ſhall make 


1 feolfwent of the land, and then he will releaſe with | 


warranty, which is done accordingly; adjudged, that 


this collateral warranty commencing by diſſeiſin, ſhall | 
to be holden of the chief | lord of the fee, 9 


not bind the heir in tail, upon whom it deſcended. Lit. 


698. x I,. 366, 367. Cro. Car. 483. Accomp. Conv, | 


| He wat makes 2 warranty, may make it as large, or 


as trait, as he pleaſes; as for him ſelf and bis heirs, and 
what heirs, e. And if the warranty be made for life, 


or in tail, it is good, and ſhall bind for ſo long only. | 


1 l 387. 1 d. 262, 205. But do warranty can 
inlatge an eſtate granted; for if the leſſor by deed doth 
releaſe to his leſſee for life, and warrent the land to him 
dd His heirs, it ſhall not make his eſtate. greater, 1 
Taft. 389. "And where one binds him and his heirs. to 
warranty; by this they are not bound to eparrant new 
titles, or any Tight that commences after ayarnenty,made, 
but foch us were in /e at that time. Bridgm. 77. If 
one make an eſtate, and grant to warrant the land, but 
doth not ſay for how long; it ſhall be taken for ſo long as 
the eſtate to which the coarrany is knit doth laſt: A 
man grants to warrant lands to anothet, and ſays not 
*pinit'what perſons; here it will be held a general wvar- 
ruuy againſt all men. be Repo the! hint oe 67 ln 
- 1 Alberrany may be annexed to eſtates of iabetitance 


* 


8 * 


or freehold, and that not only to houſes and lands, but 
Alſd rents, advow ſons, commons, &c. which iſſue out of 
hands or tenements. 1 If. 366, 389. And to every 
good e rerty in deed, to make it binding; the perſon 
that doth warrant muſt be a perſon able; it is neceſ- 
fary that there be ſome eſtate to which the\quarranty is 
eannexed, to ſupport it; that the auarrasty deſeend upon 
him Whois heir bf the whole blood by the Common law, 


tolhim that made it, and not upon another; and that 


"the heir claim by che ſame right as the anceſtor; that it 
take eſſect in the liſe- time of ſuch anceſtor; and be be 
Bound mereby; aud the eſtate of freehold, which is to 


*b&barxed, be put to a · right before, or atithe time of the | 


"warranty; abd that heito whom the auarraatfy deſcends, 
dave then but tight tothe land. 1 79. 367, 370, 384, 


388. 10 Nep. 96, 97. If one be a ſucceſſor only in | 
| keeping of beaſts and fon ls of the <varrer ; which are 


« eaſe of '@ corporation,” he ſhall not be bound by the war- 
C4rty öf his natural anceſtor; and he that comes into 
Hand merely by act of law, as the lord by eſcheat, &c. 
Mall never take advantage of à warranty; but it is other- 
- wife Where the Eſtate ariſes by limitation of uſe, or a 
common recovery, which is the act of the party. 1 
. . 3 Rep. 62. Though if the eſtate the war- 
rah is annexed to be ſpent, the warranty is gone: So 

if a feoffment with warranty be made to two or more, 
and they, being jointenants, do after by deed. make par- 
J mn nf rn nnye 5y 9 ; JU 
But where one enfeoffs two men and their heirs, and 
'a feoffment is made in fee by one of them; the other 
- may; notwithſtanding, have the benefit of the awarran!y. 


6 Rep. 12. 


10 Rep. 96: 1 Inſt. 385. Two perſons | 7 
three months impriſonment, . Fc. by 22 & 23 Car. 2. 


eme 
e 
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ſhall 


be void; 
A9 lands, "Men 


on him in reverſion or remainder, 
Ee. by 


all collateral warranties made 


any anceſtor, who hath not an eſtate of juheritance 


in poſſeſſion. 


in, . I in 


IF lands are held of a man and bis heirs, 
ſervice, without any clauſe of warranty, tl 
to warranty: But when the deed is ded; 


by certain 
they are bound 
& conceff, Ee. 
and not of the feoffors and their heirs, refer: 77 25 
vice, and without the aforeſaid Jenks z. here the heirs of 
the feoffor ſhall not be bound to Warranty. Stat. de 
8g E. 1. fl. 3. c.6. 4 weer, according © 
law, is intire, and extends to all the lands, and is 3 
bar to every perſon on whom it deſcends ; "and "There 
ſeveral have a right, jointly or ſeverally, every one of 
them are barred; Though there is this difference 33 to 
warranties; where the entry is gone, and only à right of 


| aRion is left, there a warranty deſcending upon the heir 


at law, ſhall bind: And where there is a right of entry 
it mall not bind. 8 Rep. 54. 2 Lil. Abr. 684. Aud 
if anz perſon make a,deed with warranty, by which his 
heir mould be baron and after the 2varrantor is attainted 
of felony ; his heir ſhall not, be bound by ſuch awarrany 
for it cannot deſcend upon him, the blood being cor. 
If a <vgrranty deſcend upon an infant, it ſhall not 
bind him, in caſe his entry into the lands be, lawful; but 


de muſt take cate not to ſuffer a deſcent after his full a 


before he hath made his re-entry. 1 Rep. 140. * Popy, 


71. Warranty may he. added to any conveyance of lands, 


tenements, or hereditaments ; a8 pon fines, feoffments, 


gifts, releaſe, and confirmation, c., And the ancient 


form of a warranty is in this manner — E/ eg præ- 
fatus A. B. & bæredes mei præ dict. naſuag. & decem acra; 
terre cum pertinentiis ſuis,  prefato D. Bæredibus & M- 
natis ſuis contra omnes gentes warrantizabimus i perpilaun 


per prafemtes,, Te. 


Harra n(y,of gaeds ſold, A man offers plate to ſale with 
a warranty, and ofterwards ſells it to the ſame perſon for 
leſs money, the warranty does not extend to this ſale. 
1 Strange 414. Vide Aion on the Caſe, Sale. Blick, 
Cem. 2.7. 300, 452. and 3 C. 166. 

Uarren, ( Varrerna, from Germ. Wabren, i. e. Cuſo- 
dire, or the Fr. Garenne): Is a franchiſe or place privi- 
leged, by. preſcription or grant from the King, for the 


hates and conies, partridges, pheaſants, and ſome add 
quails, woodcocks, and. water-fowl, c. Term de Ly 
589. 1 It. 233. A perſon may have a warren in an- 


other's land, for one may alien the land, and reſerve the 
franchiſe: But none can make a warren, and appropriate 


thoſe creatures that are frræ nature, without licence from 


the King, or where a <yarren 18 claimed by preſetiption. 


8 Rep. 108. 11 Rep. 87. A arren may lie open; and 
there is no neceſlity of incloſing it, as there is of a park. 
4 aft. 318. If any perſon offend in a free warren, he 
is puniſhable by the Common law, and by Stat. 21 £9. 3. 
And if any one enter wrongfully into any warren, and 
chaſe, take or kill any, conies, without the conſent of 
the owner, he ſhall forfeit treble damages, and ſuffer 


*make @' feoffment with warranty, the ſurvivor ſhall not 
be charged alone, without the heir of the other; and 
if both; die, the heirs of both ſhall be equally bound. 3 
Nep. 1. ln lies for killing them; but if they run out of the warryn, 
All- warranfiis before the: Statutetof Glaucefler, which | and eat up a neighbour's corn, the owner of the land 
deſcended to thoſe who were heirs toi the auarranters, may kill, them, and no action will lie. 80 5 Rep. 104. 
were bars to the ſame heirs to demand any of the lands ; 1 Cre. 548. In waſteg Sc. againſt a leſſee of a warren, 
e cept the ae began by diſſeiũn 3 T'bat ſtatute hath the. waſte aſſigned was n _coney-boroughs; 
 ordnned, that the db,, of the father ſhall be ud ber | and it. was, held, that this action did not lie, be- 
to his ſon for the lands which:come by the; hetitage of | cauſe. a. man cannot * ih Fe . 
tde mother; nor the evdrranty of the mother be-hinding and action may be brought againſt him who makes 
to the . ſor the lands whieh teme by the heritage of | holes in the land, but not againſt him that ſtops them, 
the father; but” neither the ſtatute 11 H. 7. e290. dor | by reaſon the land is made better by it. Owen 66. 3 
any other ſtatute hath provided any, remedy.againſt a col · Nel/. Abr. 530. | DT” 
lateral wharranty 3 therefore ſueh warranty is yet in force, Marſcot, Was 2 contribution uſually made towards 
and mall be © bar to wbe iſſue in tail. Terms de Ley 370, | armour, Iu the time of the Saxons, Leg. Canut. ; 
371. See Lit. tit. Warranty, But by the 4 & 5 Ann. | h. A cuſtomary payment for caſtle-guard. Illu“ 


c. 16, for amendment of the law, warranties made by | Tes. 60. 


c. 25. When conies are ↄn the ſoil of the party, he hath 
a property, in them. by geaſon, of the poſſeſſion, and action 


(dah, 


*. * 
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* the wwaſbe in Lincolafbire, e. Knight 1346. 
_ Waſlaile, (Sax. ) A feltival ſong, heretofore ſung from 
door to door about the time of the Epiphany, . 
- Waſte, (Jaan) Hath divers Tignifications: Firf, 
It is a ſpoil made either in houſes, woods, lands, &c. 
by the "tenant for life or years, to the prejudice of the 
heir, or of him in the reverſion or remainder. Kitchin, 
fol. 168.  Whereupon the writ of waße is brought, for 
the recovery of the thing wwafted, and treble damages. 
Waſte of the foreſt is moſt properly where a man cuts 


down his own woods within the foreſt, without licence of | 


the King, or Lord Chief Jaffice in Eyre, See Manwoed, 
part 2. cap. 8. numb. 4 & 5 „ 
Secondly, Naſte is taken for thoſe lands which are not 
in any man's occupation, but lie common; which ſeem 
to be ſo called becauſe the lord cannot make ſuch profit 
of them as of his other lands, by reaſon of that uſe which 
others have of it in paſſing to and fro; upon this none 
may build, cut down trees, dig, Fc. without the lord's 
licence. e IT * 
Thirdly, Year, day and waffe, Annus, dies & vaſtam, 
is a puniſhment or forfeiture belonging to petit treaſon 
or felony,' whereof ſee Staundf. Pl. Cor. lib. 3. cap. 30. 
And ſee Tear, Day and . 
Upon waſte committed in houſes, lands, Ec. by tenants; 
to the damage of the heir, or of him in reverſion or re- 
mainder: The writ or action of waſte is brought for the 
recovery of the thing waſted, and damages for the waſte 
p Ü, ̃ . ²˙— - 


— 


24 


* 


Marlebridge, with obſer vat ions thereon, 
2. What"a#: Hall be deemed waſte. 25 
3. "What waſte Hall be deemed ercuſable and juflifiable. 
4. Who may bring an action of waſte, and againfi whom 
„„ %% TRENTO 9s 
5. In wuhat caſes general waſte may be reflrained by 
injun2ion if equity. IN OO A An 4 
6. What relief may be given in equity in caſes of waſte, 
7. O ma Sec. in walls, 


1. Of the ſeveral binds, of waſte, and of the Stat, of 


* 


1. Of the ſeveral lind: of walte,, and of the Stat. of 
| Marlebridge, avith eb/ervations, thereon. _ 


There are two kinds of waſte, viz. voluntary or aual, 
and negligent or permiffot.. Voluntary waſte may be 
done by pulling down er proſtrating houſes, or cutting 

down timber-trees: negligent waſte may be by ſuffering 
a houſe to be uncovered, whereby the (pp or rafters, 


* 4 2 * 


planches or other timber of the houſe are, rotten. 1 . 


. 53. 4. Vide Dyer 38. #l. 26. Owen 92. KG Dyer 281, 
F 74 21. 155 £ +4 Hs on ee * 5 5 
b The ſtatute of Marlebridge, 52 Hen. 3. c. 23. ſect. 2. 
enacts, that Farmers, during their terms, ſhall not 
make waſte, ſale, nor exile, of houſes, woods, and men, 
nor of any thing belonging to the tenements that they 
have to farm, "without ſpecial licence had by writing of 
covenaut, making mention that they may do it; which 
thing if they do, and thereof be convig, they ſhall yield 
full damage, and ſhall be puniſhed by amerciament 
mT TT FEE Tent e 8 
This act provideth remedy for waſte done by leſſee for 
life, or leſſee for years, and it is the frit ſtatute that gave 
remedy in thoſe caſes: For the rule of the Regiſter. is, 
that there are five manner of writs for waſte, viz, two at 
the Common law, as for waſte done by tenant in dower, 
or by the guardian; and three by ftatute or ſpecial law, 
as againſt tenant for life, tenant for years, and tenant by 


the curteſy. 2 Inf. 145. This ſtatute is a penal law, 


and yet, becauſe it is a remedial law, it has been inter- 
preted by equity. Arg. 10 Mod. 28 1. In caſe of Han- 
mond v. Webb, © © 3 1 
Fuarneri] Here farmers do comprehend all ſuch as hold 
by leaſe for life or lives, or for years, by deed or without 
deed. 2 Inf. 145. It has been reſolved likewiſe that 
it ſhould extend to ſtrangers. Arg. 10 Mod. 281. In 
- caſe of Hammond v. Webb, Although the Regiſter ſays 
ſciend that per flatuum de Marl. age, cap. 23. data 


uit quedam probibitio waſli verſus 1enementum annorum, 


3 


Waſh, A ſhallow part of a river, or arm of the ſea; 


to the 


£ 4 "4 * 


. 


which is true; yet the ſtatute extends, to farmers for life 
alſo, but this act extended not to.tenant by the curte 

for he is not a farmer, but if à leaſe be made for life or 
years, he is a farmer though no, rent be reſerved.” 2 Toft. 


143 | | 2 . 14 
352 not make waſte] By theſe words they are prohi- 
bited to /ufer waſte, for it has been reſolved chat this act 
extends to waſte omittendo, tho” the word is Faczant, which 
literally imports d&#ive waſte. Arg. 10 Mod. 281, Ia 
caſe of Haninoud v. Wiedd, oO ID ED IONS BOS 
Nor of any thing] Houſes, woods, and men were be⸗ 
fore particulatly named, and theſe words do comprehenti 
lands and nieadows belonging to the farm: 2 1. 146. 
Alfo theſe general words have a further ſignification, and 
therefore, if there had been 4 farmer for liſe, or years, 
of a manor, and ea tenancy had eſcheated, this tenancy 
ſo eſcheated did belong to the tenement, that he held in 
farm, and therefore this extended to it; aud the leſſor 
ſhall have a writ generally, and ſuppoſe a leaſe made of 
the lands eſcheated by the leflor, and maintain it by the 
Fein, , . POR T0 OR 
* Sptcial licence by writing] This grant ought to be by 
deed, for all waſte tends to the diünheritance of the+leſ- 
ſor, and therefore no man can claim to be diſpuniſhable 
of waſte without deed, 2 Inf: 146. Likewiſe this ſpe- 
cial grant is intended to be ab/ue impetitione dafi; with- 
out impeachment of waſte, 2 If. 145. 
Yield fall damage] And this muſt be tinderftood fuch 
a prohibition of waſte upon this ſtature as Tay àgainſt a 
tenant in dower at the Common law, arid Gigle ame « 
were given by this ſtatute againſt leſſer for life, and leſſse 
for years. 1 1. 16. 
But waſte may be committed not only in houſes and 
lands, but in gardens; orchards, timiber-trees, dovethouſss; 
warrens, parks, fiſh-ponds, aud other ſabjetts of pro- 
perty, as will be ſhewn. 1 1. 33. . 
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2. What afts foall by denied waſtes 
It has been laid down as a general principle, that the 
law will not allow that to be waſte, Which is not any Way 
prejudicial'to the inheritance, \Hetl. 33. 'Barret v. Bar- 
ret. Nevertheleſs it has been held, that a leſſee ot tenthc 
cannot change the nature of the thing demiſed: thou 
in ſome caſes, the alteration may be for the greater pro- 
fit of the lefſor. Thus if a leſſee converts à corn mill 
into a fulling-mill, it is waſte ; although the converſion be 
for the leſſor's advantage. Cro. Tac, 182. Cn. Loud. 
v. Greyme. Alſo converting a brewhoùſe of 1201, per unn. 
into other houſes let for 200 J. a year, is waſte; becauſe 
of the alteration of the nature of the thing, and“ of the 
evidence. i Lev. 309. Colt v. Grana. 
We will now Sede, what ſhall be deemed waſte with 
reſpe& to particular ſubjects of property, x. 
Waſte in lands. If the tenant converts arable into wood, 
or é converſe, it is waſte; for it not only changes the 
| courſe of huſhandry, but alſo the proof of evidence. Hos 
bart's Rep. caſe 296. p. 234. But if a leſſee ſuffers arable 
land to lie freſh, and not manured; fo that the land 
grows full of thorns, Cc. this is not waſte; but ill hui- 
bandry. 2 Roll. Abr. $14. Likewiſe tlie converſion of 
| meadow into arable is waſte, for it not only changes the 
| courſe of huſbandry, but the proof of his evidence x 
Inf. 53. 6. But if meadow be ſometimes arable,” and 
ſometimes meadow, and ſometimes paſture; there the 
lowing of it is not waſte. 2 Roll. Abr. 815. Neither 
is the diviſion of a great meadow int6 many parcels, by 
making of ditches, waſte; for the meadows inay be bet- 
ter for it, and it is for the profit and eaſe of the occupiers 
of oO EE ML OR YT. TO . 
Likewiſe converting a meadow into a hop-garden,"is 
not waſte ; for it is employed to a greater profit, and it 
may be meadow again; per Windhzm add Rhodes . Bur 
Periam ſaid tho' it be a greater profit, yet it is alſo'with 
greater labour and charges. 
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2 Le. 174. pl. 210. But 
converting a meadow into an orchard, Is Waſte, tho“ it be 

e greater profit of the occupier.” Per Pertam? 14. 
ibid. If a leſſee ploughs the land ftored with conjes, this 


| is no waſte ; unleſs it be a warren” by charter or preſerips 
tion. 2 Rol. Abr. 8 15. Soifa leſſee of land deſtroys 
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the con :boroughs in the land, it not being a f;ee war- | tions an action of waſte lieth. 42 Aal. 53. a. The 3 
ren by _— or preſcription, it ſcems is not waſte; for | ting of horn-beams, hazels,  willows,  {allows, thou h 
a man can have no property in them, but only a poſſeſ- | of forty years growth, is vo waſte, becauſe theſe ” 
fon, Id. ibid. Ow. 66. Meyle v. Meyle. | | would never be timber, Fer Meade Jol. Gods. 
It is waſte to ſuffer a wall of the ſea to be in decay, pl. 6. e OO TORE Arn 4 
fo as by the flowing and reflowing of the ſea the meadow | If the leſſee covenant, that he will leave the woog 
or marth is ſurrounded, whereby the ſame becomes un- the end of the term as he found it; if the leſlee oy 
profitable. But if it be ſurrounded ſuddenly by the rage down the trees, the leſſor ſhall preſently have an £ 
and violence of the fea, occaſioned. by wind, tempeſt, or | of covenant: For it is not poſſible for him to leave he 
the like, without any default in the tenant, this 1s not | trees at the end of the term.. So that the impoſiibit e 
waſte. Vet if the tenant repair not the banks or walls | of performing the covenant ſhall give a preſent action oF 
againſt rivers or other waters, whereby the meadows or | a future covenant,” But it 1s otherwiſe in the —_ * 
marſhes be. ſurrounded. and become ruſhy and unprofit- houſe ; for there, though the leſſee commit waſte yet he 
able, this is waſte, 1 Uf. 53. 5. So @ forttort, if ara- | may repair the waſte done, before the term expires. ; | 


dle land be ſorcounded by ſuch default; for the ſurround- Rep, 21. Mayne's caſe. _ 128 "AR 
jag waſhes away the marle and other manurauce from the The cutting down of trees is juſtifiable for houſe- boot 
n | ny hay-boot, plow-boot, and fire-boot, 1 nf. N 

Malis in trees and öh, t. Trees are parcel of the in- Rep. c. 296. Br. Waſte, 130. By the Common la . 
heritance, and therefore, if a leſſee aſſigneth his term, and | leſſee ſhall have them, though the deed does not ex 2 
excepts the timber trees, it is void; for be cannot ex- it; but if he takes more than is neceſſary he ah he 
cept that which doth not belong to him by law. 5 Rep. | puniſhed in waſte. . Bro, Maße, pl. 30, Te tenan 
12. Saunders's caſe, The leflor, after he has made a leaſe | may take ſufficient wood to repair the. walls, — 
for life or years, way by deed grant the trees, or reaſon- | fences, hedges and ditches as be found them, but he 
able eſtovers out of them, to another and his heirs ; and | cannot make new. 1 1fl. 53. 6. Cutting of dead 
"the ſame ſhall take effect after the death of the leflee. wood is no waſle, 1 inf. 53. Bur converting trees into 
But ſuch a gift to a ſtranger is void during the eſtate for | coals for fuel, where there is ſufficient dead wood, is 
life, : becauſe of the particular prejudice which might be walk.” e,, 5 
done to the leſſee. 11 Rep. 48, Liferd's caſe. The „ . in digging for gravel, mints, Ec. If the tenant 
leſſee hath but a particular intereſt in the trees, bot the | digs for gravel, lime, clay, brick, earth or ſtone, hid in 
general intereſt of the trees doth remain in the leſſor: for or th 


n the! the ground, or for mines of metal or coal, or the like, not 
the leſſee ſhall have the waſte and fruit of the trees, and being open at the time of the leaſe, it is waſte- 1 Inf 
the ſhadow for his cattle, Ge. But the intereſt of the | 53 5. If a man hath land io which there is a mine of toals, 
8 n parcel of his inherit. | or the like, and maketh a leaſe of the land : (without 
ance. Therefore if trees are overthrown, by the leſſee | mentioning any mines) for life or for years, the leſſee for 

or any other, or_by wind or tempeſt, or by any other | ſuch miner as were open. at the, time. of the leaſe made 
means disjoined from the inheritance, the leflor ſhall have | may dig and take the profits thereof. But he cannot 
them in reſpe& of his general ownerſhip. 11 Rep. 81, dig for any new mine that was not open at the time of 
Bonvles's ca e. 8 . the leaſe made, for that would be adjudged waſte, 1 2 

With reſpect to timber-trees, ſuch. as oak, aſh, elm, | 54- b. Likewiſe if there be open mines in the land, and 
(which are timber trees in all places) waſte may be com- the owner leaſes it to another, avith rhe mines in it, he may 
mitted in them, either by cutting them don, or lopping | dig in the open mines, but not in the cloſe mines; but 
of them, or doing any act whereby the timber may de- | Otherwiſe it would be if there was not any open mine 
cap... Alſo in countries where timber is ſcarce, and beeches there ; for then the leſſee might dig for mines, otherwiſe 
or the like are converted to building for the habitation of the grant would take no effect. Id. ibid. If leſſee 
man, they are alſo accounted timber. I Tal. 53. 4. 54. dig flate-ſtone out of the land, it is waſte. And, digging 
. Thus, waſte may be committed in cutting of beeches for ſtones, unleſs in a quarry, is Waſte, though the leſſee 

in Buckingharſbire, becauſe there by the cuſtom of the | fill it 8 Roll. Abr. 816. Ow. 66. Moy v. 
country it is the belt timber. 2 Roll. Abr. 8 14. Meyle. Likewiſe, if he have a leaſe of land, in which there 
o waſte way be committed in cutting of birches in | Was a coal mine, but not open at the trme of the leaſe; 

| Berkſhire, becauſe they are the principal trees there for | if the leſſee open it, and affigns his intereſt, it is: fill 

"the moſt part. Zig. If the tenant cut down timber-trees, | waſte in the aſſignee ; but where the leaſe is of lands, and 

or ſuch as are accounted timber, as mentioned above, this all mines in it, there he may dig in it. 5 Rep. 12. 4. L. 

is waſle; and if he ſuffer the young germins to be deſtroy- Saunder”s caſe, 53 7 

ed, this is a deſtruction. 80 it is, if the tenant cut down | But if leſſee of land, with mines of coals, iron, and 
underwood (as he may by law), yet if he ſuffer the young ſtone, digs the coals, iron, and ſlones, ſo much as is ne- 
' vermins to de deſtroyed, or if he ſtub. up the ſame, this | ceſſary for him to uſe without ſelling, it is not waſte. 2 
js deſtruction. 1 Inft. 53. a. If leſſee or bis ſervants ſuf- | Roll. Abr. 816. g. if this does not mean open mixes ? 
fer a wood to be open, by which beaſts enter and eat the | If a leſſee digs earth, and carries it out of the land, 
l i. tho? they grow again, yet it is waſte; for after action of waſte lies. 14. ibid. If a leflee digs for 

ſach eating they never will be great trees, but ſhrubs, 2 gravel or clay, for reparation of the houſe, not being 
Kall. Abr. 815, If a termor cuts down underwood of | open at the time of the leaſe, it is not waſte, any 
| hazel, willows, maple, or oak, which is ſeaſonable, it | more than the cutting of trees for reparation, 1 77. 
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it ſhall be waſte to cut them down. Id. ibid. Cutting down | waſte. 1 Inf. 53. a. Hob. Rep. c. 296. Likewiſe if 

of willows, beech, birch, aſp, maple, or the like, ſtand- | the leſſee of a pigeon-houſe ſtops the holes, that the 

| ing in the defence and ſafeguard of the houſe, is deſtruc- | E cannot build, it is waſte. 1 If. 53. 4. 99 

tion. If there be a quickſet fence of white thorn, if the | likewiſe, ſuffering the pales of a park to decay, where- 

: tenant ſtub it up, or ſuffer it to be deſtroyed, this is | by the deer are diſperſed; is waſte, 1d. ibid, Allo, if 

© alſo deſtruction: And for all theſe and the like deſtruc · | «eo che 
| 


1 f is not waſte. 2 Roll. Abr. 817. If aſhes are ſeaſonable | 53. 6. Coed * a EE 
74 wood to cut from ten years, it is not waſte to cut them Waſte in gardens, orchards, $/h-ponds, dove- houſes, parks, 
Wo down for houſe-boot, 76:0. | e. If the tenant cut down or deſtroy any fruit- trees 
0 Bst if the aſhes are groſs of the age of nine years, and growing in the garden or orchard, it is waſte: But if 
i | able for great timber, it is waſte to cut them down. 7g. | ſuch trees grow upon any of the ground, which the te- 
"Sp 3 ae - | nant holdeth out of the garden or orchard, it is no waſte. 
1 | If oaks are ſeaſonable, and have been uſed to be cut | 1 f. 53. 4. Breaking a hedge alſo is no waſte, Ii. 
1 always at the age of twenty years, it is not waſte to cut | ibid. ' Likewiſe deſtruction of ſaffron heads in a gat- 
| 4 them at ſuch age, or under, for in ſome countries, where | den, is not waſte. Bro. Wale, pl. 143. cites 10 H. 7. c. 
W „ there'is 2 great plenty, oaks of ſuch age are but ſeaſonable 2. If the tenant of a dove-houſe, warren, park, vivary, 
i" | "wood, I. ibid. But after the age of twenty-one. years | eſtangues, or ſuch like, takes ſo many that ſo much ſtore 
7] -.oaks cavnot be ſaid to be wood ſeaſonable, and therefore | is not left as he found at the time of the demiſe, it is 
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the lefſcs of 4 hop-groand plot) it up and ſow, grain 
there, it is waſte, Ow. 66. Meyle v. Meyle. , 

The breaking a weare is waſte, and ſo of the banks of 
« fiſh- pod, 10 Mitt the water alk ch rd out. "Op. 66: 


Meyle v. Merl. ; 
Waſte with reſþe to houſes, Waſte may be done in 
houſes, by pulling them down % Yer: or b 
ſuffering the ſame to be UnCovere: „ whereby t e ſpars or 
rafters, planches or other timber of the houſe are rot- 
ten. 1 /off. N of coverture pf an houle 1: 
waſte, though the timber be ſtanding, © 2 Roll. Abr. 
315. But if "the, hovſe be uncovered, when the tenant 
cometh in, it is no waſte in the tenant to ſuffer the ſame 
to fall down. 1 Toft. 53. . Though there be no tim- 
ber growing upon e yet the tenant at ts peril 
mult keep the 74 15 rom waſting. "4 
a leſſee raſes the houſe, and builds a new houle, if it be 
not ſo long and wide as the other, it is Waſte. 2 Roll. 
Abr. $15. 80 if he rebuilds it more large than it was 
before, it is waſte; for it will be more charge for the 
leſſor to repair it. 1 If. 53. 4. 9 
But if a leſſee of land makes a new houſe upon the land 
where there was not any before, this is not waſte ; for it 
is for the benefit of the leſfor. 2 Roll. Abr. 815. But, 
according to lord Coke, if the tenant build a new bouſe, 
it is waſte; and if he ſuffer it to be waſted, it is a new 
waſte, . Yet if the houſe be proſtrated by enemies or the 
like, without default of the tenant, or was ruinous at 
his coming in, and fall down, the tenant may build the 
ſame again with ſuch materials as remain, and with the 
other timber, which he may take growing on the ground, 
for his habitation ; but he mult not miſs the houſe lar- 
ger than it was. 2 Rell, Abr 815. 1 f. 3. a. If 
the houſe be uncovered by tem peſt, the tenant muſt in 
convenient time repair it. 1 nf. 53. a. If a leſſee 
flings, down a wall between a parlour and a chamber, 
by which he makes a parlour more large, it is waſte; 
it cannot be intended for the benefit of the leſſor, nor is 
it in the power of the leſſee to tranſpoſe the houſe. 
2. Roll. Abr. $15, 80 if he pulls down a partition be- 
tween chamber and chamber, it is waſte. Bro. Waſte, 
143. Or if a leſſee pulls down, a hall or parlour, and 
makes a ſtable of it, it is waſte. 2 Roll. Abt. 815, 
I a leflee pulls down a garret over head, and makes it 
all one and Ot Fans n, it is waſte, Id. ibid. If 
a leſſee permits a chamber fore in decaſu pro dęficu 
plaaſtrationis, per quod groſſum maberemium devenit putri- 
dum, & camera illa turpiſima & fædiſima devenit, action 
of waſte lies for it. Id. ibid. So if a leſſee permits the 
wall to he in decay for default of daubing, per guod ma- 
heremium devenit putridum, action of waſte lies. Id. ibid. 
Breaking of a pale or of a wall uncovered, is not waſte. 
Bro. Wa ſie, pl. 94. But breaking of a wall covered 
with thatch, and of a pale of timber covered, is waſte. 
14. Ibid. Burning the houſe by negligence or miſchance, 
is waſte. 1 /»/t, 53. a. But by the 6 Ann. c. 31. No 
action is to be proſecuted againſt any perſon in whoſe 
houſe, or chamber, any fire accidentally begins. | 
If the tenant do or ſuffer waſte to be done in his houſes, 
yet if he repair them before any action brought, there li- 
eth no action of waſte againſt him, but he cannot plead, 
quod non fecit vaſium, but the ſpecial matter. 1 Inſt. 53. 4. 
Waſjte in things annexed to the freehold. The removing 

a poſe in a houſe is waſte. 42 Edw. 3. 6. 80 the re- 
moving of a door. Id. ibid. 1 Inſt. 53. So the re- 
moving of a window, 42 Edw. 3. 6. The digging 
up a furnace annexed to the frank-tenement, and ſelling 
it, is waſte, Bro, Waſte, pl. 143- The removing of a 
bench is waſte, though annexed by the tenant himſelf. 
Bro. Naſie, pl. 143. 1 Juſt. 53. a. But theſe are ſuch 
trifles that a landlord would now ſcarce obtain 2 ver- 
dict in an action of waſte, it being ſo very penal—unleſs 
very great injury was done by the adt. As to the 
furnace he might maintain Trover for the value. If 
wainſcot annexed to the houſe be taken away, it is 
waſte. 1 Inft. 53. a. Of tables dormant and fixed in 


: 


the land, and not to the walls by termor, and takep off 
within his term, waſte does not lie; for the bouſe is not 
impaired by it. Per Kingimill J. and Grevil Serj. Bro. 
Waffe, pl. 104. | 


ee. 


e 


1 Infl, 53+.) If 
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Danella ding 71 tint at {oats * . * 
' Beating down a wooden wall, or ſufferin 2 biigh 12 | 
Oy ha 


fo fall, is no waſte, unleſs it be ex reſly alledgec 

he walls were coped or covered. Dyer 108, . pl 31, 
Earl of Bedford v. Smith. If walte, be aſigned in pullin 
up a plank flogr ayd; mangers.of a fable, plaintiff 
ſhew that the ſame were fixed. Id i id.» If leſf 
18 292 13 5997 O71 g 7 : i * 4 + 434-140 x . £& 4 7 4 
dteets a partition he ,Cannot break it down without be⸗ 
ing liable to av Sie of waſte, for, he bas, joined f 
to the frank tene ment. No. 178. Cots caſę. Shelves 
are parcel of the hook, and not to be ta en away 3 a9 


though it is hot ſhewn chat the ſhelves were fixed, 


- 


m 


"4% 


Chief Juſtice, 2 Balli. 113. Lady,Se., 7o 
Pavement, is a ſtructure, for they uſe, lime to. fin 
it. 14, ibid. If the tenant ſuffers the. ground({els 
to watte, ip default of defence or removing, y 
water from off them, or of dirt or dung or 12 
nuſance. which lies or hangs upon it, the tepan 
mall be charged, for he ie bound. o keep it ig g 
ood caſe as he took it. Ow, 45. Strictleborne at 
atchman, „ ; Amit ons 2 wor 


0 a [ 


OO Inga th. 22001 7 1 | id os pi 4 . th PEP 
3. What waffe Jhall br deemed excu/able, and Jnfiifablk, 
It may be obſerved in general, that waſte which enſy 5 


from the act of God is excuſable: Thus if a houſe falls 
by tempeſt, the tenant ſhall be excuſed in action of waſte 4 


but if it be uncovered by tempeſt, and ſtands, there, 

the tenant bas ſufficient timber to repair it, and does not, 
the leſſor, if the leaſe be made on condition of re-entry 
for waſte, may re-enter, but not immediately upon the 
tempeſt, for it is no waſte until the tenant ſuffers it t 

be ſo long unrepaired, that the timber be rotted, I 
then it is waſte, Per Hull. Br. Cond. pl. 10. 
Likewiſe, if a houſe be abated by lightning, or throwp 
down by a great wind, it is not waſte, 1 nf. 53. a. 
So if apple-trees are torn up by a great wind, if 2 
afterwards cuts them, it is not waſte, Bro. Waſte, vt. 
39. If the bapks are well repaired. by the leſſee, and the 
water notwithſtanding ſubverts them, and ſurrounds his 
meadow, ..by which it is become ruſhy, it is not waſte. 
2 Rel. Abr. 280. Contra, 20 H. 6. c. 1. b, The leſſor 
cannot give trees during the tenant's leaſe. But if be 


grants them to a ſtranger, and commands the tenant. 


to cut and deliver them, who does it, this ſhall excuſe 
him in an actiqn of waſte. And yet the tenant was not 
bound by law to'obey and execute this command, Bro, 
Done, Ac. 13. Tenant ia tail may commit waſte in houſes 
as well as in all other parts of the eſtate, notwithſtaoding 
any reſtraint to the contrary, , and no inſtance can be 
ſhewn, where a tenant in tail has been reſtrained from 
committing waſte by injuaction of the court of Chancery, 
Caf. Temp. Ld. Talib. 16. Glenorchy v. Boſwille, © 

If tenant in tail grants all bis eſtate, his grantee is 
diſpuniſhable of waſte ; ſo ſuch grantee's grantee is alſo 
diſpuniſhable ; Per Clerk J. 3 it, 121. pl. 173. Anon, 
If a man deviſes land to two in tail, and after the one 
deviſee dies without iſſue, by which the reverſion in fee 


of one moiety reverts to the heir of the donor; but the 


other deviſee is tenant for life of the whole, and after he 
commits waſte, action of waſte lies againſt him by the 
heir of the donor for the one moiety New Abr. 469. 
But action of waſte does not lie againſt tenant in tail 
after poſſibility, for the greatneſs of the eſtate of inherit. 


ance which was once in him; and alſo, as ſome ſay, be- 


cauſe the eſtate was not within the ſtatute at the creation. 


| 11 Rep. 80. a, Lewis v. Bowler, 


It lands are given to the huſband and wife, and to the 
heirs of the body of the huſband, the remainder to the 
huſband and wife, and to the heirs of their two bodies 
begotten, and the huſband dies without iſſue : The wife 
ſhall not be tenant in tail after poſſibility ; for the re- 
mainder in ſpecial tail was utterly void, for that it could 
never take effect. For, ſo long as the huſband ſhould 
have iſſue, it ſhould inherit by force of the general tail ; 
and if the huſband die without iſſue, then the ſpecial tail 
cannot take effect, inaſmuch as the iſſue, which ſhould in- 
herit in ſpecial tail, muſt be begotten by the huſband; and 


ſo the general, which 1s larger and greater, bath fruſtrated 
ys ii M TT. 8 the 


ought io de _intented that they were. fixed, Per te 
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the ſpecial, which is leſſer; and the wife, in that caſe, 
ſhall be puniſhed for waſte, 1 1ſt, 28. 35. 
It has been agreed, that tenant, for years may cut 
wood ; but it has been doubted, if tenant at will may; 
but it ſeems, that as long as tenant,at will is not coun- 
termanded he may cut ſeaſonable wood tc. Bro. Waſte, 


pl. 114. Where a man leaſes a wood "which copiſts only | 


of great trees, the leſſee cannot cut them. Hobarr's Rep, 
Caf. 296. Nevertheleſs, if the, leſſee cuts trees for repa: 
tation, and ſells them, and after buys them again, and 
employs them in reparation, yet it is waſte by the ale, 
1 Af. 5 3. 5. So if leflee cuts trees, and ſells them for 
money, though with the money he repairs the houſe, yet 
it is waſte. | Id. ibid. As to the cutting of timber-trees 
for repairs by leſſee, there is no difference whether the 
leffor or leſſee covenants to repair the houſes; for in ei- 


ther caſe it is not waſte, if leſſee cuts them. Mo. 23. 


pt. 80. Aron. 
It a houſe be 


ſach like, without default of the leſſee, the leſſee may 
rebuild it again with'the ſame materials that remain, and 
may cut other timber upon the land to rebuild it, but 
he muſt not make the houſe larger than it was. 1 Iaſt. 
5 3. 4. So if the houſe was ruinous at the time of the 
eaſe, and fell within the term, this is not waſte in the, te- 
nant. 1 12ſt. 53. a. Bro. Waſte, pl. 130. But the leſſee 
ſhall not cut trees to make a new houſe where there was 
not any at the time of the leaſe, Hobart's Rep. Caf. 
296. So if a leſſee ſuffers a houſe to fall for default of 
covering, which is waſte, he cannot cut trees to repair 
the houſe Br. Waſte, pl. 39. And in general, if the 
tenant ſuffer the houſe to be waſted, he cannot juſtify the 
felling of timber to repair it. 1 If. 53. 5. If a houſe 
be ruinous at the time of the leale, though the leſſee is 
not bound to repair it, yet he may cut trees to repair it, 


1 [n/t. 51.6. The tenant may likewiſe dig for gravel or | 


clay for the reparation of the houſe, though the ſoil was nat 
open when the tenant came in; and it is juſtifiable as 


well as cutting of trees. 1 Iaſt. 53. 6. So with regard to 
a2 ſtable, if it fall without default of the leſſee in time of 


the leſſor, the leſſee may take trees of the heir to make a 
new ſtable, if it be of neceſſity. Bro. Waſte, pl. 67. But if 
the ſtable falls in default of the leſſee, in time of the leſ- 
ſor, he cannot in time of the heir cut trees to make a new 


ſtable. Br. Maſie, fl. 67. OY | 
Catting wood to burn, where the tenant has ſofficient 


| hedge-wood is waſte. F. N. B. 59. (M.) Where leſ⸗ 


ſee for years has power to take hedge-boot by aſſignment, 
yet he may take it without aſſignment; for the affirma- 


tive does not take away the power which the law gives 


him. Dy. 19. pl. 115. If leſſor excepts his trees in his 
leaſe, the leſſee ſhall not have fire-boot, hay-boot, c. 
which he ſhould have otherwiſe; and the property of the 
trees is in the leſſor himſelf. 4 Le. 162. pl. 269 Sir 
Richard Lewkner's caſe, Yet it has been ſaid, that leſſee 
for years, the trees being excepted, has liberty to take 
the ſhrouds and loppings for fire-boot ; but if he cuts any 
tree, it ſhall be waſte, as well for the lopping as for the 
body of the tree. Ney 29. Rich. v. Matejeace, If a te- 
nant that has fire-boot to his houſe in another man's 
land, cuts wood for that Intent to make his boot-wood, and 
the owner of the land takes it away, an action of trover 
and converſion lies againſt him by the tenant of the land 
who hath ſuch fire boot. Clay. 40. fl. 69. Coram Berk- 
ley, Ancn', See Dyer 36. pl. 38. Clayt. 47. pl. 81. 1 


| Lev. 171. Cutting of dead wood is no walte. F. N. B. 


59. (NA) NA 

If a mad leaſes lands with general words of all mines 
of coals, where there is not any mine of coals open at 
the time of the demiſe, and after the leſſee opens a mine, 
he cannot juſtify the cutting of timber-trees for making 
puncheons, corſes, roll-ſcoops, and other utenfils in and 
about the mine, though witnout them he could not dig 
and pet the coals out of the mine: And this is like'a 
new houſe built after the demiſe, for the reparation of 
which he cannot take timber upon the land ; and it had 
been waſte to open it, if it had not been granted by ex- 


preſs words: And it was ſaid by Hobart, that the law 


had been the ſame if the mine was open at the time of 


the demiſe. Hobart's Rep. c. 296. Lady Darcy v. 72 | 


proſtrated by enemies of the King, or 
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1 Renee enn Arne | 
to one tenant in common againſt another,. 
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evith, And ſee Hurt, 19. | : 
wto, Aod fo Hare 19, where the coſe is more fall, 
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10 wi. 64 49 obne pes, 
4 Whe may fring an gm of "waſte; anf again} ach, 


it may be brought, 4 Ns 


Riese of wi 1 oe EN de Va Wer 
* By Stat. J 3 Ed. 1 caß. 28, the action of waſte. is given 


; Where thefe are tenants in common 16r tie, the goy 
P. A % Woo 35 BI Wins t Di ; : BO ACK 1544+ > 
| all not have tre paſs of trees cut againſt the Other, but 


1 


10 ene e e though mhiy'ars only tenant 
for term of life, ' 2 Co Br. | Vaſle, l. 79. F ae 
coparceher before partition wake, feoffment' to' anorhe,” 
and one of them does walte'in the tregs "waſte lies. 11 
Rep. 49: 4. Lifort's cafe. . Likewiſe, if two jointenants 
do waſte, and after the one entets into religion, wit 
lies apain# the other Hlöne. 2 A 
li ap Ae the other alone, 2 Rol, Abr. 28. a 
By the 20 Edu. 1. Stat, 2. An äctioh of Walle is main. 
tainable by the heir for waſte done in the time of his an. 
ceſtor, as well as for Waſte done in his own time. 
This action mult' be brought by him that. hath the im- 
mediate eſtate and inheritance in fee ſim ple or fee tail but 
ſometimes another may join with him.” 1 / 22 


4 4 : 
* * 


m ws 4 of Tz * } 
. R/T. 3. a. 


285, 4. It is ſaid that the reverſior mult continue in the 


lame ſtate that jt was at the time of the Wale done, and 
not granted over; for tho? the reverſionet taketh the eſtate 


back again, the action is gone, becauſe the eſtate did not 


continue: But in ſome ſpecial caſes an action of waſte 
ſhall lie; tho” the leſfor had nothing in the reverſion at 
the time of the waſte done; for if a biſhop makes a leaſe 
for life or years and dies, and the leſſee, the fee being 
void, doth waſte, the ſucceſſor ſhall have an action of | 


waſte. This is allowed, though the Ratute of 20 Edu. 1. 


» \ 


* 


| ſpeaks of thoſe that are inhefftors. 1 12 53. 6. 356, a. 


2 Roll, Abr. 825. N ONT I | 

A tenant for life cannot have this action, but a par. 
ſon, Sc. may have an action of waſte, and the writ 
ſhall ſay, Ad exheredationem eccleſiee, for it is the dowiy of 
the church. If a tenant doth waſte, and he in reverſion 
dieth, the heir ſhall not have an action of waſte for 
waſte done in the life of the anceſtor; For he cannot ſay 
that the waſte was done to his diſinheriſon, neither ſhall 
a biſhop, maſter of an hoſpital, parſon, c. have an ac- 

tion of waſte done in the time of their predeceſſors, 1 
Inft. 341. a. 1 Infl. 53. b. 356. a. See Supra. & 94. 

If a leaſe is made to. A. for life. the remainder to J. for 

life, remainder to C. in fee; no action of waſte lieth a- 

gainſt the firſt leſſee during the eſlate in the mean remain- 

der, for then his eſtate would be deſtroyed. Otherwiſe if 
B. had a mean remainder for years, for that would be 

no impediment, the recovery not deſtroying the term cf 
years. 5 Rep. 76, 77. 1 Tnft. 54. a. Sed. gu. if an 

action on the caſe, in nature of an action of waſte, for the 

the recovery of damages, would not lie? | 

If leſſee for years commit waſte,' and the years do 


expire, yet the leſſor ſhall have an action of waſte for 


treble damages, tho? he cannot recover the place waſted; 
but if the leſſor accepteth of a ſurrender of a leaſe after 
the waſte done, he ſhall not have his action of waſte. 
Sed qu. as above? It is ſaid that if a tenant repairs before 
action brought, he in reverſion cannot have an action of 
waſte; but he cannot plead that he did no waſte, there- 
fore he muſt plead the ſpecial matter. 1 aft. 283. 4. 
285. a. 306. 5 Rep, 119. 2 Cro. 658, Likewiſe, by 
11 H. 6. c. 5. where tenants for life, or for another's 
life, or for years, grant over their eſtates, and take their 
profits to their own uſe, and commit waſte, they in re- 
verſion may have an action of waſte againſt them. 2 J,. 
302. He in the remainder as well as the reverſioner may 
bring this action, and every aſſignee of the firſt leſlee, 
mediate or immediate, is within this act, 5 Rep. 77. 
Paget's caſe. 2 Inſt: 302. 8 

It has been ſaid, that there are five writs of waſte, 
two at the Common law, as for waſte done by tenant in 
dower, or by guardian; three by ſtacute, as againſt te 
nant for life, tenaot for years, and tenant by the cur- 
teſy. It has been ſaid however, that tenant by the curtely 
was puniſhable; for waſte by the Common law, for that 
the law created his eltate as well as that of the tenant in 


dower, and therefore the law gives like remedy 1 5 


W A 8 
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them. 1 inf. 54. 4. 2 lo/t. 145, 299. 301, 305. But 


© . 


tradiftory, as the reader, will perceive by attending to 
the note 5 so the following clauſe of the ſtatute 
of Gloncefler, 6 Ed, 1, cap. 5. which enacts, that, © A 
man. from henceforth ſhall have a writ of waſte in the 
Chancery againſt him that holdeth by the law of E. gland, 
or otherwiſe for term of life, or for term of years, or a wo- 


3 o 9 « 


man in dower. 


No action of waſte lay before the ſtatute of Gloucefler, 


but againſt tenant in dower and guardian, and by the 


ſtatute action of waſte js given againſt the tenant by the 


curteſy, tenant for term of life, and tenant for term of 
years. Br. Waſte, pl. 88. Lord Code ſays, a reaſon 1s 
required, (that ſeeing as well the eſtate of the tenant by 
the curteſy, as the tenant in dower are created by act in 
law,) wherefore the prohibition of waſte did not lie as 
well againſt tenant by the curteſy as the tenant in dower 
as the Common law; and the reaſon he aſſigns is this, 


for that by having iſſue the ſtate of the tenant by the 


curteſy is originally created, and yet after that he ſhall 
do homage alone in the life of the wife, which proves 
a larger eſtate; and ſeeing that at the creation of his e- 
ſtate he might do waſte, the prohibition of waſte lay not 
againſt him after his wife's deceaſe ; but, in the caſe of 
tenant in dower, ſhe is puniſhable of waſte at the firſt 
creation of her eſtate, 2 nf. 145. But 2 Ja. 299 
ſays, that, at the Common law, waſte was puniſhable in 
three perſons, (vix.) tenant in dower, tenant by the curte- 
ſy, and the guardian, but not againſt tenant for life or 
tenant for years; and the reaſon of the diverſity was, 
for that the law created their eſtates and intereſt; and 
therefore the law gave remedy againſt them ; but tenant 
for life and for years came in by demiſe and leaſe of the 
owner of the land, Ic. and therefore he might in bis de- 

miſe provide againſt the doing of waſte by his leſſee ; 
and if he did not, it was his ne ligence and default. 

Shall haue a wwrit of waſte | Neither this act, nor the 
ſtatute of Marlebridge, doth create new kind of waſtes, 
but gives new remedies for old waſtes ; and what is waſte, 
and what is not, muſt be determined by the Common law. 
2 In zoo, 301. 7 2 ll be | 

Againſt him] If two are jointenants for years or for life, 
and one of them does waſte, this is the waſte of them 
both as to the place waſted, notwithſtanding the words 
of the act are, (bim that holds) 2 Ii. 302. 

"Holds by the law of England] Here tenant by the curte- 
ſy is named for two cauſes. it, For that albeir the 
common opinion was, that an action of weſle did lie a- 
gainſt him, yet ſome doubted of the ſame in reſpect to 
this word {ener} in the writ, for that the tenant by the 
curteſy did not hold of the heir, but of the lord Para- 
mount; and after this act, the writ of waſte grounded 
thereupon doth recite this ſtatute; 2dly, for that greater 
penalties were inflifted by this act than were at the Com- 
mon law. 2 ft. 3. | 

Or otberwiſe for term of life or for term of years] A leſ- 
ſee for his own life, or for another man's life, is within 
the words and meaning of this law, and in this point 
this act introduces that which was not at the Common 
law, 2 nfl. 301. If feme leſſee for life takes huſband, 
the huſband does waſte, the wife dies, the huſband ſhall 
not be puniſhed by this law; for the words of this act 
be (a man that holds, &c. for life) and the huſband 
held not for life; for he was ſeiſed but in right of his 
wife, and the eſtate was in his wife. 2 TH. 301. He 
that hath an eſtate for life by conveyance at Common 
law, or by limitation of uſe, is a tenant within the ſta- 
tute. 2 nfl. 302. Tenant for years of a moiety, 3d or 
4th part, pro indiviſe, is within this act; and ſo it is of a 

_ tenant by the curteſy, or other tenant for life of a moiety, 
c. 2 Inft, 302. 
Th a 3 in dower] This is to be underſtood of all 
the five kinds of dower whereof Littleton ſpeaks, vix. 
dower at Common law, dower by the cuſtom, dower ad 
oflium eccleſiæ, dower ex aſſenſu patris, and dower de la 
pluis beale ; and againſt all theſe the action of waſte did 
lie at the Common law. 2 rf. 303. If tenant in dower 
be of a manor, and a copyholder thereof commits waſte, 


n this ſabjeR the authorities in the books are very con - 
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of treaſon, by which the leaſe is forfeited to the King, 
who grants it over to J. S. and he afterwards. does waſte, 


him. 2 Rol, Abr. 826. So if a man difleiſes thegtgnanc 
for life, and does waſte, yet action of waile bes 
the tenant for term of life; for he may have his r 


d 
over againſt the diſſeiſor. Br. M affe, pl. 138. Lib 


a 


not lie againſt tenant by 


But an action of waſte does 
ſtatute merchant, elegit or ſtaple, becauſe it is not an 
eſtate ſor life or years, and, the ſtature mentions thoſe 
who hold in any manner for life or years, - Contra, Fitzh.. 
Nat. 58 H. and there ſaid, that in the regiſter. is a writ 
againlt him, 6 Rep. 37 Some books give the reaſon. 
of it to be, becauſe the conuſor, if he commits waſte, . 
may have a wenire facias. ad compulandum, and the waſte. 
ſhall be recovered in the debt. Fitz. Nat. 58. 3. (K.) 
If a man makes a leaſe for years, and puts out the leſ- 

ſee, and makes a leaſe for life, and the leſſee for years 
enters upon the leſſee for life, and does waſte, the leſſee 
for life ſhall not be puniſhed, ſor it 2 nf. 303. If 
leſſee for years makes a leaſe of one moiety to 4, and 
of the other moiety to B. and A. does waſte ; the action 

ſhall be againſt both; for the waſte of the one is the 


waſte of the other. Broaunl. 38. Anon. 
An action of waſte lies againſt a deviſee, and the writ 
may ſuppoſe it ex /egatione, for it is withio equity of the 
ſtatute. Br. Waſte, pl. 132. If an eſtate of land to 
be made to baron and feme, to hold to them during the 
coverture, tc, if they waſte, the feoffor | ſhall have 
writ of waſte againſt them. Lit. /e2. 381. If feme. 
leſſee for life marries, and the huſband does waſte, action 
lies againſt both. 2 Rol. Abr. 827. And if, in the 
above caſe, the buſband dies, action of waſte lies againſt 
the feme for the waſte he committed. Id. ibid... - + 
But if tenant in dower marries, and the huſband does 
waſte and dies, the feme ſhall not be puniſhed for this, 
Id. ibid, Likewiſe, if baron and feme are leſſees for life, - 
and baron does waſte, and dies, the feme ſhall be puniſh 
ed in waſte, if ſhe agrees to the eſtate, Id. ibid. 1 Inſt. 
54+ Kel. 113. But if ſhe waives the eſtate, ſhe ſhall 
not be charged. 2 Roll. Abr. 8 27. 80 upon leaſe for 
years made te the baron and feme, waſte lies againſt 
both. Id. ibid. And if baron and feme are joint leſſees 
for years, and baron does waſte, and dies, action of waſte 
lies for this againſt the feme. Id. ibid. Upon leaſe for 
life, to baron and feme, waſte lies againſt both, II. 
ibid. Likewife, if feme commits waſte, and then mar. 
ries, the action ſhall be brought againſt both. 4. ibid. 
And the writ may be Yuod fecerunt uaſtum, or Quod uxor, 
dum ſola fuit, fecit vaſtum. Br, Waſte, pl. 53. N 
If baron, ſeiſed for life of his wife in right of his wife, 
does waſte, and after the feme dies, no action of waſte 
lies againſt the baron in the zexuir, becauſe he was ſeiſed 
only in right of his wife, and the frank-tenement was in 
the feme. 1 14ſt. 54. 5 Rep. 75. b. But if the baron, 
poſſeſſed for years in right of the feme, does waſte, and 
after the feme dies, action of waſte lies againſt the ba- 
ron, becauſe the law gives the term to him, 1 If. 54. 
See Godb. 4, 5. pl. 6. Ow. 49. „ 6 . 
It is proper before we cloſe this diviſion to obſerve, that 
few caſes, if any, can happen of waſte'or injury done to pre- 
miſes, but the landlord, or perſon whoſe inheritance, or 
even who has a longer term in the premiſes, or who is 


| himſelf liable to anſwer over, may maintain an acbion 


on the caſe in nature of an action of waſie, againſt 
the perſon committing the injury, for damages, 


5 In avhat caſes in general, awvaſte may be reſtrained by 
injunction in equity. | | 


If a tenant for life plant wood on the land, which is of 


an action of waſte lies againſt tenant in dower, 2 oft. | 


ſo poiſonous a quality that it deſtroys the principles of 


Ve- 


303. Action of waſte lies againſt an occupant. for liſe, 
| becauſe he has the eſtate of the leſſee for life, and holds. 
for life, as the ſlatute mentions. . 6 Rep. 37. b. _ Dean 
and chapter of Worceſter, | If a leſſee forlife be attainted 


though he comes ex /e pe yet aclion of waſte lies againſt. 
ainſt 
fe, 


if an eſtate be made to 4. and his heirs, during the life 
of B. A dies, the heir of A. Mall be puniſhed: in an 
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to bis own uſe; yet where a tenant in fee-fimple made a 


_ exempt from an action of waſte, Cc. 
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getation, without an expreſs power in his leaſe, whefe || g 


it is uſual to have ſuch powers, it may be conſidered as 
waſte; and the court of Chancery may grant an injanction. 
5 * Abr: 493. MSS. Rap. Marquis of Pu, V. Do- 

If there be leſſee for life, remainder for life, the revet- 
ſion or remainder in fee, and the leflee in poſſeſſion waſte 
the lalds, though he is not pubiſhable for walte by the 
Common law, by reaſon of the mean remainder for life; 
yet I ſhall be reſtrained in Chancery, for this is a 
particular mifchief, Moor 554. 8. P. 1 Fern. 23. 
8. P. 6 i 1 - 1:8 | 92 3 Ii. 9765. ; ot 

- But if ſuch leſſee has in his leaſe an expreſs clauſe of 


without impeachment of waffe, he ſhall not be injoined in 
equity. "Fm r- | | N 


If A. is tenant for life, remainder to B. for life, re- | 


mainder to firſt and other ſons of B. in tail male, re- 
mainder to B. in tail, &c. and B. (before the birth of 
any ſon) brings a bill againſt 4. to ſtay waſte, and 4. 
demurs to this bill, becauſe the plaintiff had no right to 
the trees, and no one that had the inheritance was party; 
yet the demurrer will be over-ruled, becauſe waſte is to 
the damage of the public, and B. is to take care of the 
inheritance for his children, if he has any, and has a 
particular intereſt himſelf, in caſe he comes to the eſtate, 
Darpel v. Chapneſs, 1 Eg. Caf. Abr 400. See ibid. Cook 
v, Whaley, and Carew v. Carew. 2 5 2 5 
It ſeems to be a general princigte, that tenant in tail, 
after poſſibility, ſhall be reſtrained in equity from doing 
wafte by injunction, &c. becauſe the court will never ſee 
a man diſinherited ; per Chan. Finch, And he took a 
diverſity where a man is not paniſhable for waſte, and 
where he hath a right to do waſte; and cited Uvedale's. 
caſe, 24 Car, 1. Ruled by lord Roll, to warrant that di- 
ſtinction. 2 Show, 69. pl. 53. Abrabal v. Bubb. 
A. deviſed” lands, on which" timber was growing, to 
his wife for life, remainder to B. in fee, paying ſeveral 
legacies within a limited time, and in default of payment, 
the remainder to C, he paying the „ and on a 
bill brought by B. the court gave him leave to cut timber 
for the payment of the legacies, though it was oppoſed 
by the tenant for life and the deviſee over, he making 
ſatisfaction to the widow for breaking the ground by 
carriage, waſte, &c. 2 Vern: 152. Claxton v. Claxton. 
See ib. 218. Affimwale v. Leigh & als. 
A leaſe avithout impeachment of waſte takes off all re- 


x » 


ſtraint from the tenant of doing it; and he may in ſuch |. 


caſe pull up or cut down wood or timber, or dig mines, 
c. at his pleaſure, and not be liable to any action. 
Plowwd. 135. But though the tenant may let the houſes 
be out of repair, and cut down trees, and convert them 


leaſe for years without impeachment of walle, it was ad- 
judged that the leſſor had fill ſuch property, that if he 
cut and carried away the trees, the leſſee could only re- 
cove damages in action for the treſpaſs, and not for the 
trees: Alſo it hath been held, that tenant for life, with- 
out impeachment of waſte, if he cuts down trees, is only 
11 Rep. 82. 1 
Infl. 220. 2 Inft. 146. 6 Rep. 63. Dyer 184. And 
if the words are, to hold without impeachment of waſte, 
or any writ or action of waſte, the leſſor may ſeize the 
trees, if the leſſee cuts them down, or bring trover for 
them. Mood s Inf. 574. cas | 
In many caſes, likewiſe, the court of Chancery will 
reſtrain waſte, though the leaſe, Cc. be made without 
impeachment of waſte, For—the clauſe, of wwithuut in- 
peachment of wafie, never was extended to allow the de- 
firudion of the efiate itſelf, but only to excuſe for permiſſive 
waſte, and therefore ſuch a clauſe would not give leave 
to fel] or cut down trees ornamental or ſheltering of a 
houſe, much leſs to deſtroy or demoliſh a houſe itſelf. 
See 5 New Abr. 495. MSS. Rep. in Chan. 1744. Pack- 
ington v. Packington, and 2 Freem. Rep. 53. Abraham v. 
Bubb, Where A. on the marriage of his eldeſt ſon, in 
conſideration of 10, ooo J. portion, ſettled {inter alia) 
Raby caſtle on himſelf for life, without impeachment of 
waſte, remainder on his ſon for life, and to his firſt and 
other ſons in tail male; afterwards, having taken ſome 
diſpleaſure to his ſon, he got two hundred work-men to- 
2 


Fi 
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eber and dee 'frlppac e of the r 
iron,” glaſs, debt, and ae ee de che Lane gr 
3000/. And the court, on the ſon's fliog' bis bitt. 
granted an injunfioy' to ſtay eonttitting Waſte fp Palling 
down the callle, and, upon h y ring tw! Gaſs Uhl 7 
the injunRion to continue, duk thar the ale woc "be 
repaired, and put ih the ſame condition ic was in; and 
for that parpole a cbmmifſion'was td iffue to aſcettaln What 
ought ta be repaired, and a. maſter ta ſee it done at the 
charge and expevce of the facher; and the ſon to hav#his 
colts. . 2 Vern. 738, 739. 1 Fall. 161, 8. C. Pate . 
Ld. Bernard. Vide 1 F. Wil. 311. 


- 
* 
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6. What relief. may be given in,equity, in caſes of waſte. 


A bill was brought to reſtrain tenant in dower from 
getting peat ; Lord Chancellor diſmiſſed it With Colts, 35 
it appeared to be vexatious; the peat ſhe ſold not being 
above the value of 10%, Bat berein' it v, id, der 
digging peat is in maby places the ordinary boot; and. 
perhaps the only fruit that can riſe from the land, They 
do nut carry away the ſoil, for they dig off the tarff, then 
take away the peat, and lay the turf Gown again; And 
the and $67 Ne can no more dig peat to ſel, than cut 
down timber to ſell; and the Chancellor ſaid, if he was 
to give any relief, he muſt direct an iſſue; hut that the 
cauks was of too frivoloas a nature to maintain the ex. 
pence, 6 New Abr. 496. MSS. Rep. Wilſon v. Bragg. 
1742. Vide 2 Vers. 392. Hanſon v. Derby. n 
A. tenant for life, remainder to truſtees to reſerve, 
Oc. remainder to D. the plaintiff in tail, remainder over, 
with power to A. with conſent of truſtees, to ſell amber, 
and the money ariſing to be veſted in lands, Oc. to the 
ſame uſes, c. A. felled timber to the value of 3ooo/. 


| without conſent of tiultees, who never intermeddled ; 


and 4. had ſuffered ſome of the houſes to go out of re- 
pair, D. by bill prayed an account and injunction. The 
maſter of the rolls ſaid, that the timber might be con. 
ſidered under two denominations, to wit, ſuch as was 
thriving and not fit to be felled; and ſuch as was un- 
thriving, and what a prudent man and good hufband 
would fel), c. and ordered the maſter to take an account, 
Fc. and the value of the former, which was waſte, and 
therefore belongs to the plaintiff, who is next in re- 
mainder of the ioheritance, is to go to the plaintiff, and 
the value of the other is to be laid out according to the 
ſettlement, &c. but as to repairs, the court never inter- 
poſes in caſe of permiſſive waſte, either to prokibit or 
give ſatisfaction, as it does in caſe of wilful waſte; and 
where the court hath juriſdiction of the principal, viz. 
the prohibiting, it does in conſequence ive relief for 
waſte done, either by way of account, as 2 timber fell- 
ed, or by obliging the party to rebuild, &c, as in caſe of 
houſes, &c. and mentioned Lord Bernard”s caſe as to 
Raby Caſtle. 2 Fern. 738. But as to repairs, it was 
objected, that the plaintiff here had no remedy at law by 
reaſon of the demeſne eſtate for life, to the truſtees, be- 
tween plaintiff's remainder in tail, and the defendant's 
eſtate for life, and that therefore equity ought to inter- 
poſe, c. and that it was a point of conſequence. 
non allocatur. 5 New Ar. 496. MSS. Rep. Mich. vac. 
1733. Ca/tlemain v. Lord Craven. | | 
A lord of a manor may bring a bill for an account of 
ore dug, or timber cut, by the defendant's teſtator. Thus, 
A cuſtomary tenant of lands, in which was a copper 
mine, that never had been opened, opened the ſame, and 
dug out and ſold great quantities of ore, and died; and 
his heir continued digging and diſpoſing of great queit!- 
ties out of the ſame mine. The lord of the manor brought 
a bill in equity againſt the executor and heir, praying an 
account of the ſaid ore; and alledged that theſe cuſtomary 
tenants were as copyhold tenants, and that the freehold 
was in the, plaintiff as lord of the manor and owner e 
the ſoil; and that the manner of paſſing the premilles, 
was, by ſurrender, into the hands of the lore to the uſe 
of the ſurrendree. It was inſiſted for the defendants, 
that it did not appear, that the admittance in this caſe 
was to hold ad woluntatem domini ſecundum conſuetudinen, 
&c. without which words, it was inſiſted, that tbele 
could be no copyhold, as had been adjudged in Lord 7 


Juſt, 
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Jaſt. Halt's time. And Lord Chan. Coxvper ſaid it would | heritance after the intervening'eſtate may have trover fot” 
be a reproach to equity to ſay, that where a man has taken | the trees, and if remainder-man for life dies in the life 
another's property, as ore, or timber, and diſpoſed of | of remainder-man in fee, he may bring waſte, Though 
it in his life-time, and dies, there ſhould be no remedy. | an injunction ts a proper remedy, yet it has never been 
P. Wil. Rep 406 pl. 112. Biſbop of Winchefter v. Knight. | determined that a bill for an account cannot be main- 
Vide Fin. Rep. 135. Wild v. Sir Edw. Stradling. 2 | tained afterwards: And though a recovery was ſuffered 
Vern. 263. pl. 247. | after waſte done, it was to the uſe of plaintiff and his. 
One ſeized in fee of lands in which there were mines, | heirs, which is no new uſe, and ought not to bar waſte 
all of them unopened, by a deed conveyed thoſe lands, | in equity. It is true, action of waſte dies with the per- 
and all mines, waters, trees, Fc. to truſtees and their | fon, but though waſte will not lie at law, as the perſon 
heirs, to the uſe of the grantor for life, (who ſoon after | committing is dead, yet he may hawe relief in this court. It 
died) remainder to the uſe of 4. for life, remainder to | has been held in all caſes of fraud, the remedy never dies 
his firſt, Oc ſon in tail male ſucceſſively, remainder to | with the perſon, but relief may be had againſt the execu- 
B. for life, remainder to his firſt, Sc. ſon in tail male | cor out of aſſets; and this court will follow the aſſets of 
ſucceſhvely, remainder to his two filters C. and D. and | the party liable to the demand; and collufion in this 
the heirs of their bodies, remainder to the grantor in fee, | court is the ſame as fraud. Decreed a /atisfa#ion to be 
A. and B. had no ſons, and C. one of the filters died with- | made to the plaintiff for the walue of the timber, as he is 
out iſſue, by which the heir of the grantor, as to one | now tenant in fee of the eſtate; but would not give any 
a moiety of the premiſſes, had the firſt eſtate of inheritance : | intereſt, as that would be carrying it too far. 5 Neu 
A. having cut down timber and fold it, and threatned to | Abr. 499. Garth v. Cotton. | f 
open the mines; the heir of the grantor, being ſeiſed of | See as to:wafte generally, Black. Com. 2 V. 281. 3. 
one moiety wt ſupra, by the death of one of the ſiſters | 223, Hoao prevented in equity, Id. 3 V. 438. Impeach 
without iſſue, brought his bill for an account of the | went of abe, Id, 2 V. 283. As to ge of lands, Id. 
moie:y of the timber, and to ſtay A.'s opening of any | 2 V. 14, 91. and as to the aurit of waſte, Id, 3 V. 
mine: And it was adjudged the right of this timber be- 227, For more learning on this /ubje?, ſee 5 New Abr. 


Jongs to thoſe, who at the time of its being ſevered from | and 22 Vin, Abr. tir. Waſte. See the cloſe of Div. 5. 
the freehold, were ſeiſed of the firſt eſtate of inheritance, | | ys | 


and the property becomes veited in them. 2 P. Wil. 240. 7. Of the proceſs, &c. in awaſlt 
Whitfield v. Bewit. ws | 
A bill was brought againſt the executors of a jointreſs, The proceſs incident to action of «vaſe, is firſt a writ 
to have a ſatisfaction out of aſſets for permiſive waſte | of ſummons made by the curſitor of the county where the 
upon the jointure of the teſtatrix, Ge. But by Coauper J. land lies, and on the return of this 'writ the defendant 
the bill muſt be diſmiſſed, for here is no covenant that | may Din, and the plaintiff adjourn, c. Then a pone 
the jointreſs ſhall keep the jointure in good repair; and | is to be made out by the filazer of the county, on the 
in the common caſe, without ſome particular circum- | return of which a difiringas iſſues for the defendant to 
ſtances, there is no remedy in law or equity for permiſ- | appear, and upon his appearing the plaintiff declares, and 
five waſte after the death of the particular tenant, Vin. the defendant pleads, c. Or, if the defendant makes 
Abr. tit. Waſte, p. 523. cites M&S. Rep, 1 Gee. 1. in | default, a writ of enquiry goes to the. ſheriff to enquire 
Cane, Turner v. Buck. by the oath of twelve jurors what damage the plaintiff 
It has been ſaid in equity, that remainder-man for life | hath ſuſtained, and then the patty hath judgment to re- 
ſhall, in waſle, recover damages in proportion to the | cover the treble of it; alſo, after judgment entered, a 
wrong done to the inheritance, and not in proportion only | avrit of /zifin is awarded to the ſheriff to give poſſeſſion to 
to his own eſtate for life. 1 Ver. 158. Brown v. the plaintiff of the place waſted, Comp. Aitora. 2 50, 
Brown. | 251, 258, 259. And a plaintiff ſhall have coſts in all 
A, being tenant for ninety-nine years, if he ſhould ſo actions of awaſle, where the damages found do not exceed 
long live, with truſtees to preſerve remainder to his firſt | twenty nobles, which he could not by the Common law, 
and other ſons in tail, remainder to B. in tail. A, and Stat. 8 & 9g V. z. c. 1. | | 
B. before iſſue born of A. fell timber. The eldeſt fon A common writ of aße is of this form, GEORGE 
of A. afterwards brings his bill, for an account and ſatis» | rhe Third, &c. To the ſheriff of S. greeting: If A. B. 
faction of the timber againſt B. Per Lord Chan, Plain- | all ſacure you, &c. then ſammon by good ſummoners C. D. 10 
tiff has no remedy at lago either in his own name, or in that he be before our juſtices, &c. to ſhew awherefore, aubere- Bi 
the name of his truſtees. 4. if he had not conſented to | ay by the commen council of this kingdom of England, it is 10 
it, ſhould have brought treſpaſs; for tenant for years is | provided, that it ſpall not be lawful for any man to commit 1 
conſidered as a fiduciary for remainder- man or his leſſor. awaſte, ſpoil, or agſtruction in lands, houſes, woods or gar- 
If A. had an eſtate for life, and no limitation to truſtees, | Jens to him demiſed for term of life or years ; the ſaid C. in 
the plaintiff could have had no remedy; becauſe tenant | a houſe, lands and woods at W. which he holds for the 
ſor life might have barred, or ſurrendered the whole | term of his life, of the demiſe of the ſaid A. hath made 
eſtate to the remainder-man: But here the freehold was | waſte, /pos/, and deſtrufion, to the difinheriting of him the 
in the truitees ; and the poſſeſſion of leſſee for years is in | /aid A. and againſt the form of the proviſion aforeſaid, &c. 
law the poſſeſſion of the owner of the freehold, The | See Supra. | | 1 
truſtees however could not here have maintained waſte, Waſtci-Bowl, (From the Sax. Vaſ heal, i. e. Health 1 | 
becauſe the Common law gave no action of waſte, but | be to you) A large filver cup or bowl, wherein the Saxons, 0 
to the owner of the inheritance ; and the ſtatute of | at their entertainments, drank a health to one another, | FI 
Gloucefler gives the writ to the ſame perſon; but the | in the phraſe of au- heal: And this ae or au- beal 1 
truſtees are in no other condition than remainder- man Soo, was ſet at the upper end of the table in religious | 1 
for life. Truſtees may bring a bill in equity to flay | houſes for the uſe of the Abbt, who began the health or Wii: 
waſte, before the contingent remainder comes in H. If | poculum charitatis to ſtrangers, or to his fraternity. Hence 8 Will! 
the truſtees had brought ſuch a bill, the court, as to | cakes and fine white bread, which were uſually ſopped in 1 
trees actually cut, woald have obliged them to have | the wwa/ie/ bow!, were called Waſte! Bread. Mat. Paris, hf 
| 
: 
| 


5 


made ſatisfaction in money, to have been ſecured to at- 141. 


- tend the contingent uſes. Where there is tenant for] (dlaſtozs, Were a kind of thieves ſo called; men- Will: 
life or years ſubject to walte, and timber is blown down, | tioned among robbers, draw-latches, fc, Stat. 4 Hen. 4. | Wil: 
the owner of the firſt remainder in tail velted, ſhall have c. 27. | | if | 
it; for the Common law conſiders an eſtate in contin- Uatch, Is to ſtand ſentry or attend as a guard, c. Ml 
gence as no eſtate; and When the tree is ſevered the pro- And watching is properly for the apprehending of rogues | | 
perty velts in ſomebody. If there be tenant for life, re- | in the night, as awarding is for the day; and for default 1 001 
mainder for life, remainder in fee, remainder- man can | of awatch and ward the townſhip may be puniſhed. In | 1 
have no action for waite, becauſe plaintiff muſt recover all towns, e. between the day of Aſcenſion and Michael. | Nil 
the place waſted, which would be injultice to the re- mas-day, night-awatches are to be kept, in every city 3 
mainder over; but ſuch a remainder-man of the in- with fix men at every gate; and fix or four in towns; and 
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War 


ing to the number of the inhabitants of the place, from 
ſun· ſetting to a who are to arreſt ſtrangers 
ſuſpected, and may make hue and cry after, them, and 
juſtify the detaining them until the morning: And watches 


ſhall be kept on the ſea-coaſts, as they have been wont to 


be. Stat. 13 Ed. 1. e 4. 5 Hen. 4. c. 3. | 
Every juſtice of peace may cauſe theſe night-mwatches to 
be duly kept z which is ro be compoſed of men of able 
bodies, aad ſufficiently weaponed: And none but inhait- 
ants in the ſame town are compellable to watch, who 
are bound to keep it in turn; or to find other ſufficient 
perſons for them, or, on refuſal, are indictable, Se, . 

Lit. 70. Gro. Flix. 24. | 
By the following ſtatute, the wach of St. James's 
pariſh and Hanower-Square are regulated; the veſtry to 
chuſe a ſufficient number of warchmen, and one beadle 
for each ward, and appoint ſtands, and what wages or 
allowances ſhall be made them; and may make orders 
for their better government, Wc. The walchmen (hall 
apprehend all rogues, vagabonds, and other diſturbers of 
the peace, and deliver them to the con ſtable of the night, 
in order to be carried before a juſtice, Ic. Veſtries 
may aſſeſs houſes to defray the charge. of walchmen and 
beadles, not exceeding 44. in the pound of yearly value, 
and colleQors to account, Sc. Star. 8 Geo. 2. c. 15. 
The like particular acts, for regulating the nig warch 
in the pariſhes of St. Martin in the Fields, St. Paul 
Covent-Garden, St. Margaret, and St. John the Evange- 
liſt, and St. Anne, within, the liberties of Weſtminſter ; 
alſo conſtables ſhall, twice or oftener every night, go about 
their pariſhes, and with the watchmen uſe endeavours to 
revent fires, murders, and robberies, &'c, and to that 

end apprehend malefactors, ſuſpected perſons, &c. 
Geo, 2. c. 8, 13, 17, & 19. The watch of the pariſh of 
St. Andrew Holborn, in the County of Mzidle/ex, to be 
under. the ſame regulation, by Stat. 10 Geo, 2. c. 25. 
Watchmen in the city of London, ſee Conſtables of 


2 Perſons aggrieved by aſſeſſments for watch and 


ward may appeal to the Mayor, Sc. 11 Geo, 1. c. 18. 


„ 13. b . AF Ro 3 
4 : 444 tches, Made by artificers, are to have the makers 


names, &c. under the penalty of 200. Sat. 9 H 10 V. z. 
; Water, In which are included zawigable rivers and 
ſtreams, the ſtatutes relating to, Vide Riwers, 
ellater⸗Wailiff, An officer in port-rowwns, for the ſearch- 
ivg of ſhips. Alſo in the city of London, there is a water- 
bailif who bath the ſuperviſing and ſearch of fiſh brought 
thither ; and the gathering of the toll ariſing from the 
T bames : And he attends on the Lord Mayor, baving the 
principal care of marſhalling the gueſts at his table; and 
arreſts men for debt, or other perſonal or criminal matters 
upon the river of Thames, 28 H. 6. C. 5. 
Mater⸗courle. A water-courſe does not begin by 
preſcription, nor yet by aſſent, but begins ex jure nature 
baving taken this courſe naturally, and cannot be divert- 
ed. Per Whitlock J. 3 Fulſt. 340. in caſe of Surry v. 
Piggot. | ; * 0 
Adion on the caſe lies for diverting a water cout ſe 
to my prejudice. See Action on the caſe, and Het. 32. 
Skin. 316, 389. 5 Mod. 206. and 22 Vin. Abr. 525, 
8. int 
5 later-gage. A ſea wall or bank, to reſtrain the cur- 
rent and overflowing of the water: And it ſignifies an 
inſtrument to gauge or meaſure the quantity or deepneſs 
of any waters. | f 
Mater⸗gang, Fatergangium) Is a Saxen word for a 
trench or courſe to carry a ſtream of water; ſuch as are 
commonly made to drain evater out of marſhes. Orgin. 
Nariſe. de Romn. Chart, H. 3. BELL 
Gater⸗gavel, Was a rent paid for fiſhing in, or other 
benefit received from, ſome river. Chart. 15 Hen. 3. 
atiater-meaſure, Is greater than Winche/ter meaſure, 
and uſed for ſelling of coals in the pool, &c, mentioned 
in the Stat. 22 Car. 2. c. 11. | 
Matermen. The Lord Mayor and court of aldermen 
in London, have a great power in the government of the 


Company of Watermen, and appointing the fares for ply- 


ch ſhall. have twelve men to awarch; or gecord- 


to hear and determine offences, &c, 


ä 1 


_ 2 


a 


firaverunt, R. Hov, f. 248. a. n. 10. This freet leads 


W A T 


ing on the Thames; and the juſtices of peace for 177 
ſex, and other adjoining counties, have likewiſe — 
e : Watermens names 
are to be regiſtered ; and their boats be twelve feet and 
half long, and four feet and half broad, or be lisble - 


forfeiture : And watermen taking more than according tg 


the fares aſſeſſed, ſhall forfeit 40 s. and ſuffer half a year? 
impriſonment; and refuſing. to carry perſons for rw 
fare, be 1mpriioned for twelve, months: Alſo none mall 
ply on the river, but ſuch as have, been apprentices/ : 

watermen for ſeven years, c. Stat. 2 5 3 P. & 11. 


c. 16. 29 Car. 2. c. 7. The lightermen on the Thames, 


and watermen are made à company; and the Lord Mayor 
and Aldermen are yearly to elect eight of the bet Waker 
men, and three of the beſt /ightermen, to be overſcers ang 
rulers; and the watermen to chuſe affiftants at the prin- 
cipal ſtairs, for preſerving good government; and the 
rulers and aſſiſtants may make rules to be obſerved under 
penalties, &c, The rulers, on their court-days, mall 
appoint forty wwatermen_ to ply on Sundays, for carryin 

paſſengers croſs the river ; and pay them for their labour 

and apply the overplus of the money to the poor decayed 
watermen : And where perſons travel on a Sunday with 
boats, they are to be licenſed and allowed by a juſtice 

on pain of forfeiting 5s. 11& 12M 3. c. 21, Ns 
perſon working any wherry boats, or barges, on the river 
Thames, ſhall take an apprentice or ſervant, but ſuch ag. 
termen as are houſekeepers, Ic. on pain of 10 J. Aud no 
apprentice ſhall take upon him the care of any boat, till he 
is ixteen years of age, if a awaterman's ſon; and ſeven. 
teen, if a landſman's; unleſs he hath worked with ſome 
able waterman for two years, under the penalty of 10x, 
And if any perſon, not having ſerved ſeven years to a 
waterman, &c. row any boat on the ſame river for hire, 
he ſhall forfeit 10/. But gardeners. boats, dung-boats, 
fiſhermen, wood-lighters, weſlern barges, &c. are ex- 
cepted. The penalties to be levied by diſtreſs, for want 
of which the Lord Mayor, or a juſtice of peace may com- 
mit the offenders to the houſe of correction for any time 
not exceeding a month, nor leſs than 14 Gays, Cc. Stat. 
2 Geo. 2. c. 26. Watermen uſing boats, c. upon the 
Thames, are not to take any appientice under 14 years 
old, who ſhall be bound for ſeven years, and inrolled in 
the book of the. avatermens company, on pain of 101. 
And no more than two apprentices to be taken at one time, 
when the firſt hath ſerved four years, under the like pe- 
naity, No tilt-boat, row-barge, Ec. ſhall take in above 
thirty-ſeven paſſengers, and three more by the way: nor 
any Other boat above eight paſſengers, and two by the 
way, on forfciture of 5 J. for the firſt offence, and 100. 
for the ſecond, &c, And in caſe any perſon be drowned, 
where a greater number is taken in, the avatermen to · be 
guilty of felony, and tranſported : Alſo tilt-boats uſed be · 
tween Lenden-Briage and Graveſend ſhall be 15 tuns, and 
not under, and the other boats 3 tuns. And rulers of the 
company of auatermen are to appoint two officers, one at 
Billing /zate at high water, and another at Grawe/end, to 
ring a bell for the tilt-boats, &c. to put off; and they 
not immediately proceeding in their voyage with two ſuf- 


ficient men, ſhall forfeit 5 J. leviable on their boats, 


tackle, Ge, Perſons navigating flat-bottomed boats or 
barges, not ſubjeC to the penalties of the act 10 Gee. c. 
31. The fares of watermen aſſeſſed by the court of al- 
dermen, are from London-Bridge to Limehouſe, Ratclif- 
Croſs, &c. Oars 1 s, Skullers 6 4. Wapping dock, Ko- 
therhith church ſtairs, c. Oars 6 d. and ſkuilers 3 4. 
From either fide of the water above the Bridze to Lambeth 
and Yaux-hall, oars 1 s. ſkullers 64, All the flairs 
between London Bridge and Weftminſler, oars 6 d. and 
ſkullers 3d. 7 

Watcr-Drdeal, A way of purgation uſed by the Saxons. 
See Ordeal, and Black. Com. 4 J. 336. 

Waterſcape, (From the Sax. Watter, Agua, & Schap, 
ductus) An aqueduct, or paſſage for avater. - 5 

atling⸗ſtreet, Is one of thoſe four ways which the 
Romans are ſaid to have made here, and called them Gon- 
falares, Prætorias, Militares & Publicas, This fireet is 
otherwiſe called Werlam flreet. Et flrata quam filii Weib. 
regis ab orientali mari uſque ad occidentale per Angliam 


from 


from Dover to London, St. Albans, Dunflable, Toauerceſfer, 
Atberſton, and the Severn, near the Wtekin in Shrop- 
Hire, extending itſelf to ugly in Wales, Anno 39 El. 
The /econd is called Thenild-Jireer, © ſo called ab Teenis, 
ſtretching from Soz/hampron over the river Iii, at Neu- 
bridge; thence by Cambden and Litchfield ; then it paſſetb 
the river Derwent by Derby, fo to Bolſtower caltle, and 
ends at Tinmouth, t | * 5 
The rbird was called The Foz, becauſe in ſome places 
it was never perfected, but lies as a large ditch, leading 
from Cornwall through Devonſbire, by Tethbury, near 
Stow in the Wolds, and beſides Coventry to Leiceſter, 


Newark, and ſo to Lincoln. 

Fhe fourth was called Ermine or Erminage-/ireet, be- 
ginning at St. David's in Weſt Wales, and going to 
Southampton, See the laws of Edward the Confiſſor, where- 
by theſe four publick ways had the privilege of Pax Regis. 


See Hellingſhed's Chron. vol. 1. cap. 19. and Henry of | 


\ Huntingdon, lib. 1. in principio. And in Leg. Will. 1. 
c. 30. there are three ways mentioned; but /keni/d-ſtreet 
is omitted, which was called IIaild from the Iceni, and 
ftreat, which ſignifies a way, See an old deſcription of 
theſe ways, made by Robert of Glouceſter. Dug. Antiq. 
of Waraw. p. 6. Cowell. | 
Waveſon, Is uſed for ſuch goods as after ſhipwreck do 
appear ſwimming upon the wwaves. Chart. 18 Hen. 8. 
See Jetſon. | | 
Max⸗chandlers. Juſtices of peace ſhall examine the 
goodneſs of wwax-candles; and chandlers are to take but 
3 4. a pound for the candles, Ce. more than the common 


the juſtices, c. Stat. 11 H. 6. c. 12. Wax-chandlers 
mixing with their wax, tallow or other deceitful ſtuff, | 
ſhall forſeit the candles; and they are to have ſtamps or 
marks, which ſhall not be counterfeited, under penalties, 
Sc. 23 Eliz.c. 8. 

Maxſcot, (Ceragium) A duty anciently paid twice a year 
towards the charge of wax candles in churches. Tribu- 
tum quod in ecclefiis, pendebatur ad ſubminiſtrationem ceræ 
& luminarium. Spelm. 

Way, (Via, A paſſage, ſtreet, or road. Litt. And 
where a man has a way to his cloſe, he cannot go further 
without a preſcription ; but it is held if he go to a mill or 
bridge, it may be otherwiſe, 1 Ld. Raym. 75. See High- 
Way. 

See farther B/ack Com. 2 V. 35. And as to diſturbance 
of a way, ſee 44ion on the Caſe, and Black. Com. 3 V. 
241. | 

— and means, Committee of, When the Com- 
mons of Great Britain, in parliament aſſembled, have 
voted a ſupply to his Majeſty, and ſettled the quantum of 
that ſupply, they uſually reſolve themſelves into what is 
called a committee of ways and means, to conſider of ways 
and means to raiſe that ſupply ſo voted, See Black. Com. 
1. 307, 30%. #3 

Weald or Wald, In the beginning of names of places, 
ſignifies a ſituation near wood, from the Sax. Weald, i. e. 
a wood: And the woody parts of the counties of Kent and 
Suſſex, are called the Yealds; though miſprinted wildes 
in the ſtatute 13 I 14 Car. 2. c. 6. 

Weatreaf, (From the Sax. WYeal, i. e. Strages, & Reaf, 
Spoliatio) Is the robbing of a dead man in his grave. 
Leg. Ethetred. cap. 21. | 7 

Wear, A great dam made a-croſs a river, accommodated | 
for the taking of fiſh, or to convey a ſtream to a mill. 
And all «wears, for the taking of fiſh, are to be put down, 
except on the ſea-coaſts, by the ſtatutes 9 H. 3. c. 23. 
and 25 Ed. 3. e. 4. Alſo commiſſions ſhall be granted 
to juſtices, to keep the waters, ſurvey wears and mills, 
and to inquire of and correct abuſes; and where it is 
found by them that any new wears are made, or others 
altered to the nuſance of the pablick, the ſheriff by 
ſcire facias is to give the perſon making them notice of 
it; and if he do not amend the ſame in three months, be 
ſnall forfeit — Se. Stat. 1 & 4 H. c. 12. 

H. 4. c. 11 12 Fd. . 7. 

: Weavers, Perſons _ the trade of a <veaver, ſhall 
not keep a cucking or fulling-mill, or uſe dying, Se. 


— 


price of the wax, on pain of forfeiture and to be fined by | 


WE XR 


or market - town, on pain of forſeiting 304. & week Kad 
| ſhall ſerve an apprenticeſhip of ſeven years to a weaver 
or clothier, or ſhall, forfeit 20 J. & Stat., 2 U 19. 


. 


wedd, a wedded huſband, wedded bondsflave. Covell. 
Wedbedzip, the cuſtumary ſervice which inferior te- 
nants paid to their lord in cutting down. their corn, or 
doing other harveſt duties. From the Sax. Neu, a cove- 
nant or agreement (whence to un, auedding, a abu 
husband, a weaded bond-ſlave, Cc. and Biddan to pray 
or deſire, and rippan to reap or mow. As a covenaht of 
the tenant to reap for the lord at the time of his bidding 
or commanding. Paroch. Autig. 401. Cowell. SH 
Week, (Septimana) Seven days of time; four of which 
weeks make a month, Fc. And the weer was originally 
divided into ſeven days, according to the number of the 
ſeven planert, Skene. 25 
Weigh, (Vaga) Is a weigh of chre/e or wool, con- 
taining two hundred and fifty-lix pounds; and in EKM 
the weigh of cheeſe is three hundred pounds, A 
aweigh of barley or malt is fix quarters, or forty-eight 
buſhels : And we read of a weigh of /alt, c. 9 H. 6. c. 8. 
Weights, { Pondeta) and Meaſares, Are uſed between 
buyers and ſellers of goods and merchandiſe, for reducing 
the quantity and price to a certainty, that there may be 
the leſs room for deceit and impoſition, There are two 
ſorts of weights in uſe with us, vis. Troy-weight and Aver- 
dupois : Troy-weight contains twelve ounces to the pound, 
and no mote ; by which are weighed gold, filver, pearl, 
jewels, medicines, filk, wheat-bread, Cc. and Awerdu- 
pois contains ſixteen ounces in the pound, by which gro- 
cery wares, copper, iron, lead, fleſh, cheeſe; butter, 
tallow, hemp, wool, Cc. are weighed: and here twelve 
pounds over are allowed to every hundred, fo as one hun- 
dred and twelve pounds make the hundred weight. Dal. 
248. . s 5 i it; 
In the compoſition of Trog-aveight, twenty penny⸗ 
weights make an ounce, twenty-four grains a penny- 
weight, twenty mites a grain, twenty-four droits a mites 
twenty perits a droit, and twenty four blanks a perit : 
And the Troy-weight is ſaid to be 205. ſterling in the 
ney and the Averdupois weight 25 s, ſterling. 4 Shep. 
Abr. 194. | | | | 5 
Fleta mentions a weight, called a Trene- cveight, being 
the ſame, with what we now call Troy-weight ; and, 
according to the ſame author, all our avzights have their 
com poſition from the penny ferling, which ought to 
weigh thirty-two wheat-corns of the middle ſort 3 twen- 
ty of which pence make an ounce, and twelve ſuch 
ounces a pound; but fifteen ounces make the merchants 
pound. Flea, lib. 2. c. 12, 3 
By Magna Charta, H. 3. c. 25. 14 Bd. 3. e, 11. 
25 Ed. 3. c. 10. 27 Ed. 3. Cc. There is to be but 
one weight, Cc. throughout the kingdom; but this 
is to be underſtood of the ſame /pecies of goods, otherwiſe 
the Trey and Awverdupois weights would not be per- 
mitted, Every city, borough, and town, ſhall have a 
common balance, with common weights ſealedz on 


pain of 10/. in the city, 5 J. the borough, and 407. 


the town. 8 H. 6. c. 5. But only cities and market- 
towns are injoined to have common balances, weights 
and meaſures, by 11 H.7. c. 4. And by this ſtatute, 
weights are to be marked by the chief officers of places, 
and ſealed, Wc, Refuſing or delaying to do it, is liable 
to a penalty of 40 s. And allowing weights not agree - 
able to the ſtandard, incurs a forfeiture of 5 J. Oe. 

And the mayors and ſuch officers are once a yeat to view 
all weights and meaſures, and burn and deſtroy thoſe 
which are defective; alſo fine the offenders, e. And 
two juſtices of peace have power to hear arid determine 
the defaults of mayors. See the ſtatutes 17 Car. 1. c. 19. 
22 Car. 2. c. 8. &fc, and vide Meaſure, _ * _ 

Weights of Juncel, mentioned in flat. 14 Cd. 3. 
fe. 1. c. 12. See Auncel-=wweights |, 4 

Wend, (Wendus, i. e. Perambulatio, from the Sax. 


Rental. Regal. Maner. de Wye, pag. 32: 1, 
Were, (Sax. Vera) Is the ſum. paid in ancient time for 


Or have above two looms in a houſe, in any corporation | 
3 


killing a man, when ſuch crimes were puniſhed with pe- 
cuniaty 


aten, (Sa.) A covenant or agreement; whence te 


Wendam) Signifies a certain quantity or circuit of grouud- 
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Edhiary tulcts, not death: Orfit is pretium redemptionis 
Mlerelada, (From the Sax. Were, i. e. Pretium Cafitis 


Hominis Occifi, & Ladian purgare) Was where a man was 


lain, and the price at which he was valued not paid to his 


relations; but 'the party denied the fact; when be was 
to purge himſelf by the oaths of ſeveral perſons, according 


to his degree and quality, which was called Werelada. 
5-9 .. , tis 


ergild, Weregild, Wergildus ) The price of 4omi- 


cid; paid partly to the King for the loſs of a ſubjea, 
partly to the lord whoſe vaſſal he was, and partly to the 
next of kin of the perſon ſlain. LL. H. 1. See Black. 


Com. 4 VL. 189, 308, 405. 


Weſt: Daxonlage, Was the law of the Veſt. Saxons. 


See Merchenlage, and Black. Com. 1 V. 65. 4 V. 405: 


© Meſtminſter, (Meſimonaſterium, Sax. Weſt-myn/ter, i. e. 
Occidentale Mona ſterium The ancient ſeat of our Kings; 
and is now the well known place where the High Court of 


Parliament, and courts of judicature fit : It had great pri- 
vileges granted by Pope Nicholas; among others, Ut am- 


plius in perprtuum Regie conſtitutionis locus fit atgue repoſi- 


torium regalium in/ignium. 4 Inſt. 255. 
A free market is to be erected for the ſale 


or fiſh in the city of Weſtminſter, 
Weſtmony and Jſetand, Fiſhing veſſels not to pro- 


ceed thither till the 1oth of March, 15 Car. 2. c. 15. 


Whales, And Sturgeon, vide Regal Fiſhes, and Black. 


Com. 1 J. 223. | J TEE 
Qhale⸗Fiſhing, In the northern ſeas, Se. See Fi, 


% 


and Fiſhing, and Greenland. 
| Wharf, (Yharfa) A broad plain place, near ſome 
creek or haven, to lay goods and wares on that are brought 


to or from the water. 12 Car. 2. e. 4. 
- Wharfage, {harfagium) Is money paid for landing 


of goods at a wharf, or for ſhiping and taking goods 
into a boat or barge from thence : It is mentioned in che 
"ſtatutes 17 H. 8. c. 26. and 22 Car, 2. c. 11. | 
 Wharfs, By ſtatutes 1 Fliz. c. 11. and 13 & 14. 
Car. 2. c. 11. eck. 14. the crown is enabled by commil- 


ſion to aſcertain the limits of all ports, and to aſſign pro- 


per wharfs and quays in each port, for the excluſive land- 
ing and loading of merchandize. Jide the Statutes. 


Utharfinger, Is he that owns or keeps a wharf.” 12 


Car. 2. and 22 Car, 2. And wharfingers commonly keep 
boats or lighters of their own, for the carrying out and 
bringing in of goods, in which if a loſs or damage'hap- 
pens, they may in ſome caſes be made anſwerable. Lex 
Mercat. 133. 2. If not in all cafes, where they have 


'a reward? 


 Wheelage, ( Rotoginm) Tributum oft quod rotarum nomine 


penditur; hoc «/t, pro plaufiris & carris tranſeuntibus. Spelm. 
AGherlicotes, The ancient Britiſb chariots, that were 
uſed by perſons of quality before the inven 
"Stoxw's Surv. Lond. pag. 70. 


tion of coaches. 


—— 


By the Stat. 22 


_\White:fputs, A kind of | Eſquires' called -by--this 
name. A il ev, ard is bas on. 
.. Whitſontide, The ſeaſt of Pentecaſte, being the fiſtieth 
day after Fa/ter : And is fo called, faith Blount, becauſe 
thoſe who were newly. baprized came to the church be. 
| _ Eaſter and Pentecoſie in white garments, Blount”, 
; Whitſon-farthings, Meotioned in letters patent of 
King Hen. 8. to the Dean of Morcęſter. See Pex 
ab 5 F 
(Qhite-ſtraits, A kind of coarſe cloth in_Dewonſeire 
about a yard and half a quarter broad, raw mentioned 
in Stat. 5 H. 8. c. 2 | 8 
Whole-biood, A kinſman of the whole blood js he 
that is derived, Hot only from the ſame | anceſtor, but 
from the ſame couple of anceſtors, See Black. Com, 2 
F. #37 6 . bird 
Uic, A place on the ſea-ſhore, on the bank of a 
river. 1 It. 4. But it more properly ſignifies a town 
village, or dwelling place; and it is often in the . 
language made a termination to the name of the town. 
which had a complete name without it, as Lunden. auic, i. 1 
London toaun; ſo Jpſevich is written in ſome old charters 
Villo ce Gippo Wice, which is the ſame thing, for Gipps is 


% 


the name, and Gips Wie is Girps Town. 

Mica, A country houſe or farm, and there are many 
ſuch houſes now called the //7c& and the Vile. Cartular 
Abbat, Glaſton. pag. 29. | 

: Wichencrif, A Saxon word for 4vitcheraft, which occurs 
in the laws of K. Canut, cap. 27. 

Midow, (Vidua, Relifta) A married woman bereft of 
her huſband, left all alone. Litt. The widow of a free. 
man of Londen, may uſe her huſband's trade, fo long as 
ſhe continues a widow. Chart. K. Cha, I, | 

Widows=-=Chamber, In London the widow of a free. 
man, is; by the cuſtom of the city, intitled to her ap- 
parel, and the furniture of her bed- chamber, called the 
Widow's Chamber. 84 | 
... Widow of the King, (/idua Regis) Was ſhe that after 
her huſband's death, being the King's tenant in capute, 
could not marry again without the King's conſent. 
Staundf. Prærog. cap. 4+ Stat. 17 Edw. 2. and 32 H. 8. 
cap. 46. — 

Widowhood, (Yiduitas) The ſtate and condition of a 
widow, ———Sciant guod ego Margeria de R. in viduitate & 
legitima potęſtate mea, remiſi, relaxavi, &c, Dat. apud, 
Kc. Ann, 9 Hen. 4. | 
_ ., Wife, (Uxor) Is a woman married; and after marriage 
the will of the wife, in judgment of law, is ſubject to the 
will of the huſband; and it is ſaid a wife hath no will, 
Jed fulget radiis mariti. Plowd, 344. A wife cannot 
contract for any thing; or bring actions, Sc. without 
her huſband, See Baron and Femme. 

Wigreve, (From the Sax Wig. 1. e. Sylva, and Greve, 
Prepofitus) The overſeer of a wood. Speln. 

Might Jfland, Was anciently called Guith by the 


'F . ©", * r v. x 
"Is UH SOS 8 — % -v#A I 8 Wy e 3 
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| --- Mhiniard, A ſword, from the Sax. Winn, 7. e. to : 

| get, and Are honour; becauſe honour is gained by the | Britains; whence it had many other names, as lia, 
| (ard. | | | i Watha, &c.. Law Lat. Dia, See Stat. 4 Hen. 7. e. 
Cthippiug, A puniſhment inflicted for many of the | 16," 0 180 | 

4+ ſmaller offences. 0 ; Ve ._ Wild-fowl, Are not to be deſtroyed by nets or other- 
4 AGhite⸗Aches. None ſhall ſhip, lade, or convey away wiſe, nor their eggs taken, under divers penalties by Stat, 
9 | any white-afhes, to parts beyond ſer, under the penalty | 25 Hen. 8. c. 11. I Jac, I. c. 17. 9 Ann. c. 25 Vide 
"34 of 6s. 8 d. a buſhel. Stat. 2 & 3 Ed. 6. cap. 6. | Game. ; 

24 Will, Def of: An involuntary act, as it hath no 


.- CAhitehart=Silver, Is a mult on certain lands in or ; . antary h 
near the foreſt of Myitebart, paid yearly into the Exche- | claim to merit, ſo neither can it induce any guilt : The 
puer impoſed by King Hen. 3. upon Thomas de la Lindt, | concurrence of the will, when 1t hath its choice either 
for killing a beautiful auhite hart which that King before to do, or to avoid, the fact in queſtion, being the only 
bad ſpared in hunting. Camb. Brit. 150. thing that renders human aQions either praiſe-worthy or 
* White-meats, Are milk, butter, cheeſe, eggs, and | culpable. See Black. Com. 4 V. 20. 21. But note, trel- 
any compoſition of them, which before the reformation | paſs will lie for an accidental hurt, Yet ſuch actions now,. 
were forbid in Lent as well as fleſh, till King Hen. 8. pub- | meet with little or no encouragement. | | 
liſhed a proclamation allowing the eating of avhite-meats Wilt, E/tates at. An eſtate at will is where 127 or 
in Lent, Anno 1543. | tenements are let by one man to another, to have and to 
.£ White:Rent, A duty or rent payable by the innert in | hold at the will of the leſſor; and the tenant by 1 5 
Devonſbire to the Duke of Cornwall, . See Quit-Rent. of this leaſe obtains poſſeſſion, Every eſtate at 2218 
” TAhite-Rents, Payments or chief rents reſerved in |. at the will of both parties, landlord and tenant, fot 4 
ſilver or white money, called achite-rents or blanch- farms, either of them may determine his will, and quit his 
reditus albi; in contradiction to rents reſerved in work, | neftions with the other at his own pleaſure. 3 f 
grain, c. Black, Com, 2 V. 42. See Alba firma. tenant at will ſows his lands, and the landlord be * 
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the cord, is, reaped, pots bim out; yet the tenant [ſhall 
have the emblements. and free. ingre(s,, egreſs, aud te- 


2 V. 145, 146. Ne at will 3 i» n 
known. 


WH 25 the Kar "Thoogh.jn eg coppholden, 
are. Kill fa id to hol 155 x. eſtates at the will of che lord, 
yet it is. FS: 4 a will. as ADC to the culom of: || 
the magor 3. which, 2 are greſeryed, and evidenced, by 
the rolls of the ſeveral courts baron in Which they are, 
entered or kept on ſoot by the conſtant 1 5 
2 of the ſeveral manors in which the. lands l eh 
Black, Cem. 2 V. 98, 147. 
Mill, vicious. In all temporal legte an overt, 
act, or ſome open evidence of an intended crime, 
ceſſary ' in order to demonſtrate the. depravity jo 2-44 
will, . before the man is liable; to puniſhmeng. , 5 As 
a vitious will without a vitious act is no civil crime, ſo, 
on the other hand, an unwarrantable act, without a vi- 
tious will is no crime at all. So that to conſtitute a 
crime againſt human laws, there mult be, firſt, 2 vi- 
tious will; and, ſecondly, an unlawful * conſequent 
upon ſuch „ Lal plot See Tee Cam. 4 J. 20, 1, 
Mili, or Mill and Te amentum, 
ultima LAS) Is a folemn act Fae. (Tot 1 be 707 
a perſon declares his mind and intention, as to the dif 
ſal of his lands, goods or effects, and what 5 e have. 
done after his death... | Cp. Lit. 111. 1 


RY wills general 575 and the technical kr Ke. a 


M2 II ho are £408 nghing,a will or en, 

3. What are the pate of ph to conflitute 4 good Feit & 

1. K * wills to paſi Jands and tenements. N 
n what language a will may be written, and s Fthe. q 

eircumfances of Signing, fealing, atteftation and, pub licar., 

tion. 

13 Of re. publ. Hing of a will; what ſhall amount ts a 

ke py and where a re-pu blication foal; make a de- 

Y £900d, 

7. What Hall be a % ufficient proof of a wwill, and i in * 

caſt e. legatees and creditors may be admitted to.proue. 

a Wi dad, 

8. of wurcupative wills. 

9 Of the nature and ęficf of a will or teflament and of, a 

codicil ; 97 bow awills ſhall be conflrued. 

10. Of, revating a i and Where a will fall be fa 


afide for Fraud. | ji 
1. Of. wills gane , and the techuical. terms, 4e. 


1 


—_ 


The Common, law calls that a vill hen lands, or te- 
nemgnts are given; and where. it concerns goods. and 
chattels alone, it is termed, a teftament ; In a wvill of goods 
there muſt be an executor, appointed, but not of lands 
only without: goods; an executor having nothing. to 
do with the freehold. 1 fl. 111. [f lands are given 


1 With it is called a.dewi/c; and goods and chattels a 


| — $ given by a will, that when lands ate deviſed in, 
fee, or for life, the , dewi/ce ſhall, enter without the ap- 
pointment of others: In caſe of goods and reit 
muſt be the aſſent of the executor, c. , Swvinb, Af, 
lands are given and deviſed by will, the will,ought, to be 
proved in the Chancery ; and. of. goods i it, muſt be in the 
Spiritual court ©: A wil both, of lands and goods, max be 


force till after the teſtator's deceaſe.;; but then without; 
any further grant, livery, c. it gives and transfers eſtates, 5 
and alters the property af lands and; goods, 1AS effeQual-,| 
ly as any, deed or conveyance executed in a man's life-. 
time; and bereby deſcents may be prevented, ates in 
fee-ſimple, © fee-tail, for life or years, Oc. be made: 
Aud he 5 takes land by deviſe, is in nature of a pur- 


deviſgr's.. life-time, tho' it be not conſummated gill his 
death. Rell. Rep. 478. And therefore a deviſe ſhall. take. | | 
effect, before à deſcent; But an heir may be in the land 
by deſcent, notwithſtanding a deviſe made to him; and 
10 give a . by wil 0 Ned. a perſon to whow 10 hay 


greſs, to cut and carry away; the, profits. dee Black, Cen. 


And there is this diverſity between lands and A 
neal ſpiritual court. Ii. A will hath; mot 


chaſer. ib 167. . is in by act executed in the 
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Ln js 2 desen he eg aun, ue, 


Styler, 14 

E 5 mak — n is called the tt 7785 7 "al 
4 a man dies without 3 Wills he 1s ſaid to 11 680 
{$4 Abr part. g. ves, Te efament... A e 1 55 | 

without, l or. * executor, Mt Ye 

WT wy 2 K aym. 128 25: by cell £0 0 0 

dere are t- e wills or te ftaments ; * ben 

ng: which is, wh here the, min of the, taljator, in bis 
112 enzime, by hioiglf, or ſome other e ft, | 
is par in N Or, + candly, BY, org, or 85 1775 
writings . high 15, W. ers a man is ſick, and for fear 
| 'rhax death, or want of .piemory or ſpeech, Mod ſur- be, 
prize ene hat he hou be preyented, if he aid the 
writiog of his bebe vel jzes bis p ED 
[ito bear witheſy, of his laſt. will; ant then, declares the” 
be preſgutly, by Award, before dem; 10 this. "i [7 — 
ys  muttcupative or nuncupats ory will or teflambi and 
the b ar after the wp prove by any by "and pur # 
writ pit f as great force for any ot 
ae Ne Nie hs "he firſt in che Jife, Ti "he 
55 F ot wr 6% 5 1965 1 K Fi. 

4. ba ſt ls, See po codicyl 1 18, 45 17 
1 4 by word, as. A * & Bo ament is, "The, eie 


vilians baye other diviſions of wills and teſtame Its, fo mn, 
ang yn! olemn, privileged and. unpriyile, edz.\ N the, 
e law makes no mention. Ad. ibid. 


11 


* . Ba are eajableef ny a vue feet. | 9 


1 An infor, vaxil "he be of the age of 21 17. can 


make no will of bis lead by _ ſtature, 32 H. 8. c. 1. 
But hy ſorcial </tom in ſome kn where land js dexiſe- 
able by custom, he may 7 5 it ſooner ; and of his 
| goods and chatteli, if he be a boy, he 41 a wi * 
at fourteen years of;age, e 3. an maids. 
at ; tavelue years, of age, a0 before; And. rp bk they 
may dg, it without and;again( * coplens. of their tutors. 


| father, ar guardian. 32. H., 1 6 1. 34 Hy8. 2165 


Sqvinb. part 11. eck. 2 
If he or ſae hath a to. lat oy oft 4 or 1, 
77 the 0 e her in the very at 
eit ſeveral ages, MY cid. 3 gas good, and 1 
5 if the ſame day were a og n expired, Sid. Likes 
wiſe, if affer they have. ee "hel years of ; 5 
or 12, he or ſhe do expreſs ly ade ment made 
in their — ws the 72 x, the new wil and decla- . 
ration is, madeſirong an 957305 \Sqvinb 177 700 I, Ws | 
2. And yet ſome lay an ne not mak Woot h is 
8 and chattels until he be of 18 years of e 11. 
89.4. „It has however been agreed in Pakete 15 e- 
male may make a will at 12 years of age of a anal , 
eflate, and; a, male at a7. years. of age or 454 The 0a, 
perſon of diſeretion, , SIR 159 his v8 
| A ſome, caruert cannot make A. will of her 155 5 and. 
goods, except it he in ſome ſpecial, 50 ſes: For of 
lands ſhe can make no will with. 71 bo ut; her. huſban; 
conſent, ſtat. 32 4 8. 72 15 Reps GL», A, Tok 7. 2 * 
ent, 13. But of th « goods pat chartel the; hath, 20675 = 
cutrix, to anh; other, he. may make an . executor, 35 
ut her huſpand's conſegt; for if, ſhe, does not ſo,, tl 
kin * the. W reſtazor,” and fall got gp. to 
lz! 
3 even of them the, can. make. no dewife with 
ichout her huſbang?'s 6 Je, © qr they are. not, deviftable . 
ad of the « ien. hi the, eiten voi 448 lende 


ino'ad 


$3: 26. 
Of. the chings 1 to be wise, whereof be as bot 
| olleſſed during the marcia 17 things in 6 ad be. 
1 ſhe may make ber wi Fi. at lealt,;ſhe; may mel 5 5 
uſband executor of her paraphernalia, viz.. her neceſſary 
eng apparel, being that Which is: * for /one of- er 
| he, may,,make, a will without ker 


adminiſtration: of. them mult. be granted to the e 


ans: 3 Some, . 7. 

and's leave, others doubt ol this; however I] agre 
that ſhe, and. not his executor, , iſhall have 1 2 
uſband's death; and that the huſband cannot give M 
way from het, and of the goods and, chattels het Pole 


1. 


| hand bas wart y her or As tþe,,may nog make 
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1 will without the licence and conſent of her huſband lawed perſons are void as to the King'or lord that Bz. 
firſt had ſo to do: But with leave and conſent ſhe-may | right to the lands or goods b forfeiture or otherwise. 
make à will of goods, aud make him her executor if yet the will is good againſt the teſtacor himſelf, and 3 
ſhe will. And it is ſaid alſe, that if ſhe does make à will | others but ſuch perſons only. Seh. Als. pry en 
of bis goods in truth without his leave and conſent, and Teſtament. And note allo, by the civi/ law he "wi; 

er death he ſuffers the will to be proved, and de- | of divers others, 'as excommunicate perſons, "$3414. 


after h and 875 | F 
livers the goods accordingly, in this caſe the teſtament | wires,  ince/tuous perſons, ſodemires, libillirs, and the 
ives the wife leave to | like, are void; but by our law the wills of ſach per. 


is good: ad yet if the huſband g le © 
make a will of his goods, and ſhe does ſo, be may revoke | ſons, at leaſt as to their Jands, are good by the fab, 
the ſame at any time in her life-time, or after her deach, | that enable men to deviſe their lands, Id. bis. 5 
before the will is proved. But a woman after a contract la ſhort, all perfons whatſoever, male or female old 
with any man, before a marriage may make a will ay or young, lay or ſpiritual, at any time befor 2 ehr 
well as aby other, and it is not at all difabled hereby. 12 | death, whilft they are able to ſpeak ſo Adina, or 
H. 7.24. 18 Ed. 4. 11. Perk. fe. 501 Fits. Exec. | write fo plainly, that another may underftang: dati 
28, 109. Bro. Tea. 11. But if ſhe marries afterwards, | and perceive that they underſtand” themſelves,” na, 
the marriage will de a revocation of the will. © | make wills of their lands, gocds and chattels, 400 bal 
A wife, whoſe huſband is baniſhed by act of parliament although they have ſworn to the contrary ; and none are 
for life, may make a will as a feme ſole. 2 Vern. 13 of this liberty, but ſuch as are before named. 


A mad or lunatick perſon, during the time of his in- | 
ſanity of mind, cannot make a will of lands or goods; 
but ſuch-a one as hath his lycida intervalla, clear or calm . | 0 
intermiſſons, may, during the time of ſuch quietneſs | To conflitute a good will it is neceſſary, 624 | 
and freedom of mind, make his will, and it will be good; | t. That the zeſtaror be a perſon legally capabls of make. 
Sauinb. 11. J. 3. An ideot, i. e. ſuch an one as cannot ing a will. „„ . 
number twenty, or tell what age he is, or the like, can- 2. The ſecond thing required to the making of a 
not make a will or diſpoſe of his lands or goods; and f good teſtamen , is, that there be a perſen to tale, and one 
although he make a wiſe, reaſonable, and ſenſible | that is capable; for in all gifts by deviſe, or otherwiſe, 


will, yet it is void ; But ſuch a one as is of a mean un- that are good, there muſt be a donee in eſe, and not poſe 
derſtanding only, that has greſſuãm caput, and is of the | only, and one that ſhall have capacity to take the thin 

middle fort, between a wiſe man and a fool, is not pro- | given, when it is to veſt, or the gift ſhall be void, $4 SY 
hibited to make a will. Id. part 11. . 4. An old man | Abr. part 4. f. i 3. voc. T f. IT: of 
likewiſe, who, by reaſon of his great age, is childiſh, And hence it is, that where the deviſee of lands or 
again, or fo forgetful that he forgets his own name, | goods, or an executor of 2 will, doth die before the de. 
cannot make a will, for a will made by fuch' an one | vifor, or him that makes the will, the deviſe and will 
is void. 1d. ibid. par. 11. % 1. 6 Rep. 23. Marquis | is void, and neither the heir or executor (of the deviſee) 
of  Winchefler's caſe, So alſo it ſeems a drunken man, | ſhall' have the thing deviſed. . Id. ibid. Plbaud. 345. 
who is ſo exceſſively drunk that he is deprived of the uſe | Brett. v. Rigden A deviſe to the wife for life, and x 
of his reaſon and underſtanding, during that time may | ter to the children unpreferred, is good. 1 And. 60, 
not make a will, for it is requiſite that when the teſtator | Amer v. Luddingion, But a deviſe by a man to his 
makes his will, he ſhould be of ſound and perfe& memory, heir and his heirs, is void. 2 And. 11. Garmys v. 
1. e. that he bave'a competent memory and underſtand. | rate. | . 
ing to diſpoſe of his eſtate with reaſon. Sqwinb. part 11. One deviſed his leaſe of lands to B. his eldeſt ſon, ex- 
. 1. and /e8. 6. F mer Bos | cept the ſum of 1407. to be paid out for portions for his 
A man who is both deaf and dumb, and is ſo by nature, | daughters, and made B. his executor ; and held a' good 
cannot make a will. But 5. if a will made by ſuch a per- deviſe to them after this manner, and that the daughters 


ſon who hath from long uſe and frequent practice converſed | might ſue for it in the eccleſiaſtical court, or court of 
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3. What are the requi/ites to conſtitute a good will, © 
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by ſigns, and is clearly proved to underſtand others, and | equity. Sbep. part 4. p. 13. voc. Te. | 
convey his own ideas, &c, may not make'a valid | Tf one deviſe to the ſon in tail, and if he die without 
will. 1 £6 iſſue, to the next of his name; the daughter after mar- 
A man who is deaf and dumb by accident, may by | ried cannot have it, for ſhe is not of his name. Co. 
10. | Eliz. 532. Bon v. Smith, One ſeized of a manor and 


Vans ow 


writing or ſigns make a will. Swinb. par. 11. . 1. 
And ſo alſo may à man that is blind, Id. part 1 ,. 1. 8 
11. But an alien enemy, perſons convicted and attainted, 
and recuſants convi, cannot make a teſtament of lands 
or goods. Wood's Inft. 335. Neither may the head, or | tenants.' 3 Leo. 11. | | | 
any of the members of a corporation, make a will of the | 3. That the 7e/fator, at the time of making his will, 
lands or goods they have in common, for they ſhall goin have animum tefflandi, i. e. a mind or ſerious intention to 
ſucceſſion. Fitz. Abr. Teft. 1. Perk. 49998. „%% JJ 
"A traitor attainted, from the time of the treaſon com-] For it is the mind, not the words of the teſtator that 
mitted, can make no will of his lands or goods, for they | gives life to the will: Since if a man raſhly, unadviſedly, 
are forfeited to the King: But after the time be has 2 iocidently, © jeſtingly or boaſtingly, and not ſerioully, 
ardon from the King for his offence, he may make a will | writes or ſays, that ſuch a one ſhall be his executor, or 
of his lands and goods to another man. Savinb; part 11. have all his goods, or that he will give to ſach a oe 
f. 12. 5 &'6 Edw.'6. e. 11. J 9. A man who is at. | ſuch a thing; this is no will, nor to be regarded. And 
tainted or convicted of felony cannot make a teſtament | the mind of the teliator herein is to be diſcovered by 
of his lands or goods, for they are forfeired; but if a | circumſtances ; for if at the time he be fick, or ſets him 
man be only indicted, and dies before the attainder, his { ſelf ſeriouſly to make bis will, or requires witneſſes to 
will is good for his lands and goods both; and if he be | bear witneſs of it, it ſhall be deemed in earneſt ; but if it 
indicted, and will not anſwer upon his arraignment, but | be by way of diſcourſe only, or ſomewhat he will do here- 
aud mute, fc. in this caſe his lands are not forfeited, | after, or the like, it ſhall be taken for nothing. Sinb. 
aud therefore he may make a will of them. Swinb. part ] part 1. . 3. d Te 
11. J iz. NV. B. If a man 4ill himſelf, his will as to 4. That the mind of the zeflator in making bis will be 
his goods aud chattels is void, but as to his lands it is good. 5 Free, and not moved by fear, fraud, or flattery. BI 
Phonod. 261. Hales v. Pettit. x For when the'teſtacor is moved to make bis teſtament 
A man likewiſe, who is ou/lawed in a perſonal -afion, | by fear;' or circumvented by fraud, or overcome by ſome 
cannot make a will of his goods and chattelr, ſo long as | immoderate flattery, the ſame is void, or at ſeaſt voidable 
by exception: And therefore, if a man, by occaſion of 


the outlawry continues in force, but of /ands he may 
ſome preſent fear or violence, or threatning of future evil, 


make a will. Swwinb." part 11. f 21. But note, that 
however the wills of traitors,” aliens, felons, and out- | does at the ſame time, or afterwards by the ſame * 
| make 


lands, deviſeth the ſame to his ſon, and after, by another 
pare of his will, deviſeth part of the ſame to another of 
his ſons; thele deviſes are good, and they ſhall be joio- 
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_ afterwards, when the fear is paſt, confirms the teſtament, 


_ nants always capable thereof, either in their own perſons, 


* 


make a will, it is void, not only as to him that puts kim 
in fear, but as to all others, altho' the teftator confirms 
it with an oath ; but if the cauſe of fear be ſome vain 
matter, or, being weighty, is removed, and the teſtator 


3 


in this caſe, perhaps, the will may be good. And if 2 
man, by occaſion. of ſome fraud or deceit, be moved to 
make a will, if the deceit be ſuch as may move a prudent, 


man or woman, and if the end be evil alſo, the will is | 


void, or voidable at the leaſt ; but if the deceit be light 
and ſmall, or if it be to a good end, as where a man 1s 

about to give all his eſtate to ſome lewd perſon, from 
his wife and children, and they perſuade the teſta- 
tor that the lewd fellow is dead, or the like, and 

thereby procure him to give his eſtate to them, this is a 
good will. And one may, by honeſt interceſſions, and 
modeſt perſuaſions, procure another, to make himſelf or 

a ſtranger executor to him, or the like, and this will not 

hurt the will; alſo a man may uſe fair and flattering 

ſpeeches to move the teſtator to make his will, and to 

give his eſtate unto himſelf or ſome friend of his ; except 
it be in caſe where the flatterer firſt threatens him, or 

puts him in fear, or to his flattery joins fraud and deceit; 
or where the teſtator is a perſon of weak judgment, or un- 
der the government of the flatterer, or in danger from 
him; as when the phyſician ſhall perſuade his patient un- 

der his hand to make his will, and give his eſtate to him- 
ſelf: or the wife in his ſickneſs ſhall neglect him, and 
in the mean time flatter him to give her all: Or where 
the perſuader is importunate, and will have nodenial : Or 
where there is another teſtament made before ; for in all | 
theſe caſes, the will will be in danger to be avoided. If 

I be much privy to another man's mind, and he tells 
me often in his health how he intends to ſettle his eſtate, 
and, he being fick, I of my own bead draw a will AC- 
cording to his mind, before declared to me, and bring 
it to him, and aſk him whether this ſhall be his will or 
no; and: he confiders of it, and then delivers it back to 
me, and ſays, yes; this is a will. But if other- 


wiſe, ſome friends of a ſick man, of their own heads” 


ſhall make a will, and bring it to a man in extremity of 


fickneſs, and read it to him, and aſk him, whether this | 


ſhall be his will, and he ſays, R yes. Or if a man 
be in great extremity, and his friends preſs him much, 
and ſo wreſt words from him ; eſpecially if it be in ad- 
vantage of them, or ſome friends of theirs ; in theſe caſes 
the wills are very ſuſpicious. Id. ibid. part 11. /. 25. and 
part 7. ſet. 2, 3. C 4 n 
5. That the <vi// be made in the form preſcribed by law. 


4. Of vill to paſi lands and tenements., 


By the Common law, no lands or tenements (except 
by particular cuſtom) were deviſeable by any laſt will or 
teſtament, neither could they be transferred from one to 
another, but by ſolemn livery of ſeiſin, matter of record 
or ſufficient writing. Becauſe it was preſumed, that the 
teſtator woald. do that in extremis, that he would not 
do in bis health; that it proceeded from che diſtemper 
of his mind by the anguiſh of his diſeaſe, or by finiſter | 
perſuaſion to which in his ſickneſs he was more ſubject, 
1 nfl. 111. 6. 1 Roll. Abr. 608. u 

The true reaſon ſeems to be from the nature of the 
feudal tenure, and the relation that was firſt eſtabliſhed 
betwixt the lord and his tenant, For choogh donations 
after length of time were made to the tenant and his 
heirs, or the heirs males or females of his body, under 
certain duties and ſervices, expreſly reſerved, or which 
the law created; and though the word heirs, Sc. be words 


of limitation, and appropriated to meaſure out the | 


length or continuance of the eltate : yet they were always 


underſtood, the heirs of the preſent tenant, who being lia | 
dle to the ſame ſervices when they came into the tenancy, | 


the lord was to have the. tuition and education of ſuch 


heirs, in caſe they happened, by reaſon of their minority, 


io be incapable of performing the ſervices, that fo he 
ate by bis care — diſcipline, ſecure to himſelf te- 


if they happened to be males, or by proper marriages with 


| 
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his tenants if they proved to be females; and therefore by 


k. 4.54 


no act of the tenants could ke diſpoſe of the feud, ſo 23 to 


defeat the lord of the advantages of his ſeigniory and 
hence it was, that a tenant could not deviſe it even to bis 
own heir, ſo as' to make him a purchaſer thereof; for 
then he coming in, not &y the donstiot of che lord, but 


the diſpoſition of the tetant, though be remained liable.:. 


to the naked ſervices, yet the lord loſt the advantages of 
wardſhip, marriages, We. which were annexed only to- 
thoſe who came in upon the terms of his ownidonation by - | 
deſcent. 1 Fg. Caſe Abr. . 
The Stat. 32'H.'8. cap. 1. uſually called the ſtatute 
of wills, enacts, ** That every perſon having manors, 
lands, We, ſhall have power to give, diſpoſe, will, and 
deviſe by will, in writing or otherwiſe, by act executed 
in his life-time, all his ſaid manors; Ec. any law, ſtatute 
Se. to the contrary notwithſtanding“.??““ꝰ ““ 
There have been ſeveral reſolutions concerning wills 
made purſuant to this ſtatute ſinee the making thereof: 
But as the Stat. 29 Car. 2. c. 3. (vide infra) is now the 
proper pattera to follow, having altered the forms, by 
requiring more ceremony and greater exactneſe, it will be 
ſufficient barely to mention ſome of the caſes on this ſta- 
tute of 32 H. 8. c. 1. via. That the lands muſt be ſua, and 


therefore lands purchaſed after a will ĩs made will not paſs, 


Vide Plow. 344. A deviſe of an authority to executors to 
ſell'is within the act. Moor 341. A man beyond ſea 
wrote a letter, in which he declared his will to be, that 
his lands ſhould go in ſuch a manner; and adjudged a 

good will. Moor 177. So if a man had ordered one to 
make his will, and thereby to deviſe Whiteacre to J. and 
his heirs, and Blackacre to C. and his beirs, and he had 
written the deviſe to 4. but, before the deviſe to C. was 
wrote, the deviſor died, yet as to 4. this had been a , 
deviſe. 3 Co. 4 5. 80 a will was held good where a 

lawyer took only ſhort notes, with deſign to reduce it 
into form, which he afterwards did, but the deviſor died 


before it was read to him. 1 And. 34. A will wrote 


without the appointment of the teſtator, if read to him, 
and approved by him, was held good z figning and ſealing 
was not neceſſary. Cre. Eliz. 100. Dyer 72, 4. 2 Leon. 
35. As to ſigning ſee infra. b | A S846 1444 
By the ſtatute of frauds and perjuries, 29 Car. 2. c. 3. 
J. 5. All deviſes' and bequeſts of any lands or tene 
ments deviſeable by the ſtatute of wills, or by any 
particular cuſtom, ſhall be in writing, and Ggned by the 
party deviſing the ſame, or ſome other perſon in his pre- 
ſence, and by his'expreſs directions, and ſhall be gtteſted 
and ſubſcribed in the preſence of the ſaid deviſor by three 
or four credible witneſſes, or elſe they ſhall be utterly 
void and of none effet. 1 a 


And by e. 6. No deviſe in writing of lande, te- | 


nements or hereditaments, or any clauſe thereof; hall 
be revocable other than by ſome other will or codieil 
in writing, or other writing declaring the ſame, or by 
burning, cancelling, tearing or obliterating the ſame by 

the teſtator himſelf, or in his preſence, and by his direc- 

tions and conſent: But all ſuch deviſes and bequeſts 
ſhall remain in force until the ſame be burnt,” e in 
manner aforeſaid, or unleſs the ſame be altered by ſome 


other will or codieil in —_— or other writing of the 


devifor, ſigned in the preſence 
the ſame.” flor ** W 14 411d, 27.6 

Therefore, if a will be of lands or tenements, it muſt 
be in writing, and it muſt be committed to writing at 


three witneſſes, declaring 


the time of the making thereof; and it is not ſufficient 


chat it be put in writing after the death of the teſtator, 


] being firſt made by word of mouth only, for then it is 


but nuncupative ſlill. See Mood, part 1. 798. Dyer 72. 
of the 


8. in what language a will may be auritten, and 5 
circumſtances of /igning, ſealing, ' attyation and publ. 


- 


cation. 


It is not material in what matter or ſtuff, whether in 
paper or parchment, nor in what language, whether in 
Latin, French, Dutch, or any other tongue, or in what 
hand or letters, whether in ſecretary hand, roman hand, 
or court hand, or in any other hand, a will be written, 
ſo that it de fair and legible, that it be read and under. 
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of the teſtator, make ic good will. Within [the Mawes, it was not, duly exechtel, was: pri ons either of 
2.Chpn;: Cafes: 109% A.. 19 am) | which. truck ſedncev art good re os for ſetting” aſide a 
Bui if a man ſubſcribes; his will in the. \proſonce. of two. F or. conveyance, ' 1” P. n. = pe" og es 
oder * LF need Ann $38 5: ; 


witnefſes, and they ſubſcribe. it in his preſence, and after | 
— — in writiog, reeiting that he had made a,, | a the bellen, b. 2 will ein his* own bend, 
former will and confirmed the ſame (except what was h' he does not fübferibe HP tame, but ſeals and 
exceptdd: by the cod ici and: declares, | that the codicil Er it, and three witneſſes ſubſcribe their names 
ſhall:beitaken as part of his Will, and. publiches j it in the in his preſence,” it is Bovd | will; fur his name be- 
preſence of one of the witneſſes te the firſt will, and an- ho, , rote in the * it is a ſufficient ſigning: And 
other new witneſs, this. i * good will, for there were Fa F does n pitt roy Whether it ſhalb de ut che 
not three ſubſcribing witnefſes, in the preſeuce of the t top, 127 m, Oc. an- three Judges againſt one, ſeal- 
teſtatur; and one of the — the codicil never 55 a Jing within the . And 9 it is not ſaid | 
ſew the will. Asjudged, though it was objected, the ti be act, that the fignitis all be itt the preſence of 
will and cod icil made hut one will, and! the cirgumſtance * * witneſſes at the fame time. 3 Leb. N 
of three witneſſes wanting, the will was perfected by, the | ff: See Comyn' Rey. 1 ane” Plate vo £m | 
eodicil. 3 Mad. 263. » Leanv. Lib. Sed gu., 80 if | 42% eb, tn — 
man makes. a will in ſeveral - pieces of, ;papgr,, and there, || iir 575 ill in writing; 0 by »theve witneſſes; 
are three witneſſes to the laſt paper, and none of them a d a Copyhbld' eſtate to his Wife? And cefterivands; 
VTT0000v0T0T000T0000 Co. hey ty been Pie deten der A acting 
N ] ©, a 4503: 94 | iind hi 3d 5 | 
A will of lands: 1 i ig the I eG the? hott” deviſed to his wife, and then 
of. two witneſſes only, and, at the diſtance of. four years he's 645 to *be- written, that he ex- 
afterwards, the teſlatot re executed his ill, by drawing ed, peruſed, N approved of the will a8 fo 1 
a, pen on the old: trokes,. in the preſence of one. other rerated nd altered by his nephew, In his Preſence, . 
perſon, | who likewiſe ſabſcribed his name as a . witneſs, to did not publiſh it in“ the . of three witneſſes, 
it. Upon an ejedtment brought by the heir at law, and ||but diet ed his nephew to Rave it wrote: but fair ? - 
og 8 ſpecial verdict, it was, determined, hy the court, Fat, den was broy be back he becutne Helirious; ar — 
this will was propecly executed, and, atteſted, TRY 5 way Feld! a good will as 10 A 1 e 
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| ſtatute of frauds and 4 5 New" br. 509 Barkitt v. Burkitt. © 
i Rep. Jones v. Dale, B. R. Hill. 16 Geo. 2. * 5 * Et determined, "that à truſt of am inberitadee 
i; It was deter miaed by the lord chancellor, that a 9 11s „ 1 "Tas meant ox tony 
; well proved, though the witneſſes did not ſee tb eſtator | . 2 1 vi Wag! ; 
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ted, ſubſeribed, or atteſted. Decreed+ pry. TE TOY 


that. as this. was. a term which would have at- 
lended the. inheritance, . and in equity; have, gone to 


the heir, and not to the executor, in which veſpect 


it was to be conſidered as part. of the inheritance; ſo 
the will which was not atteſted by three witneſſes, as 
the law required it to be, when land was to paſs, ſhould 


not carry this term. 2 Wil. Rep. 236. Whuchurch v. 


Whitchurch. 1 n 

An ejectment by the heir at law, the queſtion. for 
the opinion of the court was, whether it ſhould be 
left to a jury to determine, whether the witneſſes to 
a will (being all dead) ſet their names in the pre- 
ſence of the teſtator, and this merely upon circum- 
| ſtances without any - poſitive proof? Per Cur, This is 
a matter fit to be left to a jury, which is all that is 
referred.to the court, The witneſſes, by. the, ſtatute 
of frauds, ought to ſet their names as witneſſes in 
the preſeace of the teſtatorz but it' is not requireq 
by the ſtatute that this ſhould be taken notice of in 
the ſubſcription to the will: And whether inſerted 
or not, it mult be proved: If inſerted, it does not 
conclude but it may be proved contra, and the verdict 
may find contra; then it not concluſive when inſert- 
ed, the omiſſion does nat. conclude it was not fo, 
and therefore mult be pioved by the beſt proof the 
nature of the thing will admit,” In caſe the witneſſes 
be dead there cannot probably be any expreſs proof, 
fince at the execution of wills few are preſent but 
the deviſor and witneſſes; they, as in other caſes, 
the proof muſt be circumitantial, and here are cir- 


cumſtances. Firſt, three witneſſes have ſet their names, 


and it muſt be intended they did it regularly. Se- 
condly, one witneſs was an attorney of good cha- 
rater, and may be preſumed to underſtand what 
ought to be done, rather than the contrary, And 
there may be circumſtances to induce. a jury to be- 
lieve, that the witneſſes ſet their hands in the pre- 
ſence of the teſtator, rather than the contrary; and 
it being a matter of fact, was proper to be left to 
them; as whether the livery was given on a feoff- 
ment, when no livery is indorſed ; whether a deed 
was executed when only a counterpart was produced, 
Sc. And the court was of opinion, that the plain- 
tiff ought to be nonſuited, Comyns Rep. 5 31. Hands 
v. James. See alſo Vin. Abr. tit. Deviſe. (N. g.) 
Ca. 4. p. 128. Croft on Dem'. of Dalby v. Pawlet. 

A will ſhall aot be read in proof of a witneſs's hand, 
unleſs there be poſitive proof that he is dead. Compyns's 
Rep. 614. Biſhop v. Burton. | 

If a copyholder, after admittance, ſurcenders the lands 
to the uſe of his laſt will, and by his will gives them to 
A. but the will is not atteſted by any witneſſes; yet A, 
is well intitled to the lands. Per Lord Chan, Barnard 
Rep. in Chan. Ii, 12. Tuffnel v. Page. | 

N. B. It was conſidered as ſufficient to declare the uſes 
of the /urrender. | 

A ſurrender was made of a copyhold eſtate to truſtees, 
to the uſe of the will; which was made with only.two 
witneſſes to it. It was admitted, that a will of a copy- 
hold eſtate does not require three witneiles, Select Ca. in 
Chan. 42. Appleyard v. Mood. | 

A will made beyond-ſea, of lands in England, muſt 
be atteſted by three witneſſes, 2 Wil. Rep. 293. See 
Vin. Abr. tit. Deviſe, (N. 2.) ca. 16. p. 119. and (N. 
10.) ca. 3. p. 128. 

If a teitator ſigus his will, but delivers it as his act 
and deed; yet this will be a ſufficient publication. /in. 
Abr. tit. Deviſe, (N. 7.) ca. 13. pl. 125. 

An uncle having deviſed his eſtate from his nephew 
and heir at law, a younger brother of the heir at 
law, at the uncle's funeral, ſnatched the will out of 
the hands of the executor, and tore it in many ſmall 
pieces, but moſt of them, and particularly ſuch part 
| wherein was the deviſe of the land, were picked up 
and ſtitched together again: And on a bill to have 
he will eſtabliſhed, it was decreed that the deviſee 
ſhould hold againſt the beir, and he to convey him, 
although there was no direct proof made that the heir 
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directed the eating Mb will. 2 Fern. 44m. Hayes 


; v. Haynes. oF ”} 1. 


6. / "re-publiſhing 4 1h; and what ' Gall en 


% a re-publication, and "where "a 4 re- publication all! 
make 4 deviſe good, „ Lechen Ov een BY 


if a man deviſes certain lande, and after, aliens: the; 
land to a ſtranger, and re- purehaſes; and after ſhews his 


intent, that the ſaid will ſhall be his will: This ia 4 


new publication, and the land ſhall paſs by the deviſe.- 
1 Pern, 330. Hall v. Danch. e e en otros b 
So the teſtator's ſaying his will was in a box in his 
ſtudy, amounted to a new publication. 2 Vera. zog. 
Cotton v. Cotton. D e N e 
If a man ſeiſed of lands, deviſes all the lands to. J. S. 
and afterwards purchaſes the manor of D. and afterwards: 
writes his will that I. D. ſhall be his executor: yet 
this is not any new publication, to make the land paſa. 
1 Rol. Abr. 618. | | K 1 f 5 
But if after the purchaſe of the manor of B. he de- 
livers the firſt will as his will, and ſays, that it ſhall be 
his will, without putting any words thereto; yet this: is, 
a new publication to make the lands newly purchaſed, 
paſs, . Id. ibid. 1 Salk, % ç !“ , NG 6d 
So if a man ſeiſed of lands in D. deviſes to an- 
other, by his will in writing, all his lands in D. and 


after purchaſes other lands in D. and after one J. S. 


comes to him, and requeſts him to give him the buy-. 
ing of the lands laſt purchaſed: And he anſwers him, 
that he will not, but that his. intent was, that- thoſe 
lands ſhould go to the executors (the deviſee being 
made executor by the will) as his other lands ſhould : 
And after the deviſor cauſes a codicil to be written, 
in which there is a deviſe of ſeveral perſonal things, 
as corn and implements of houſhold, and annexes it 
to his firſt wil: And after dies without other, pub- 
lication z yet this ſhall. be a ſufficient publication to 
make the lands newly purchaſed to paſs by the will, 
for there need no other words in the will than there, 
were before; and his intent appears, that it ſhould, 
1 his will, by the annexing the codicil. 1 Rod, Ar. 

18. | 
But if a man has iſſue two daughters 4. and B. 
and he deviſes lands to 4. and to the heirs of her. 
body, and for want of iſſue to B. and 4. dies in 
the life-time of the teſtator, leaving / iſſue ; though, 
after the teſtator annexes a codicil to his will, and 
thereby diſpoſes of ſome part of his perſonal eſtate; yet 
this will not amount to a republication of the will, 
nor give any title to the iſſue of 4. though the teſ- 
tator had declared in his will, that B. had married 
againſt his conſent, and that what he had given her 
was in full of her portion, and in bar of any fur- 
ther part of his real ellate. 1 Abr. Eg. Caſes 407. 2 
Vern, 722, Hutton v. Simpſon, TOE 

It has been ſaid, that if a codicil be executed after, 


making a will and purchaſing lands, it will amount 


to a republication, and paſs the land purchaſed, after, 
making the will, and that it was ſo determined by 
all the judges in the caſe of Acherlgy and Vernon; 
which ſee infra, /ed 2. Unleſs it appears he had 
his real eſtate under conſideration. 5 New Abr. 516. 

MSS. Rep. critſon v. Rogers, in Chanc. Jin. 2H) © 


. 


A. having given a legacy inter alia to his ſon Jo- 


x 


feph; Feſeph died, and he afterwards had another Jo- 
ſeob, and then by a codicil to his will, confirming bis, 


will, he took notice, that, ſince the laſt, it had pleaſed 
God to give him another ſon, and gave him a ſmaller, 
legacy. Determined, that this was a re-publication of 
his will, and amounted to a_ ſubſtituting Fo/eph, in the 


place of the firſt ; and gave him che firſt legacy as well, 


as the ſecond, MSS, Rep. Perkins v. Micklethawaite. See. 
Cro. Eliz. 422. 1 Lev. 243. 1 Vent. 341. 2 Jones 
135. Raym. 408. | „ 

J. S. after making his will, and deviſing his real 


and perſonal eſtate, to truſtees, for particular pur- 


fee farm-rents, aſſarts rents, 


poſes, purchaſes ſeveral 
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and other lands and tenement abd then by a &@©- 
dicil he recites that he made a will, dated 15th 
Jan. 1711, and then ſays, ** I hereby ratify and con- 
firm the ſaid will, except ia the alterations hefe- 
after mentioned. The portion to my niece L. ſhall 
be made up 6000 J. and what I have given to my 
ſiſter and niere, ſhall be accepted by them in ſatis- 
faction of all they may claim out of my real and 

rſonal eſtate, and on condition they releaſe all right, 
oppor my executors and truſtees in my will named; 
and thus having provided for my ſiſter and niece, I 
deviſe all the lands by me purchaſed ſince my will, 
to my truſtees and executors in my will named, to 
the ſame uſes, and ſubjet to the ſame truſts, to 
which I have mentioned to deviſe the - manor of H. 
and the bulk of my eſtate; and I revoke that part 
of my will, whereby I appoint 4. B. and C. three 
of my truſtees, in my will, and I defire X. and N. 
to be two of my truſtees, and deviſe my ſaid real ellate 
to them accordingly.” Lord Macclesfield, 20th Now. 
1923, decreed, that the will was confirmed by the 
codieil; that J. S. ſigning and publiſhing his co- 
dicil 'in the preſence of three witneſſes was a re- 
publication of his will, and both together made but 
one will; and by the ſaid will and codicil, his tee-farm 
rents, aſſart rents, and lands, contracted to be purchaſed, 
and all his real and perſonal eflate (except the copy- 
hold purchaſed before his will) did well paſs. On 
appeal to the lords, the decree was affirmed, Comyns's 
Rep. 381. Acherley v. Vernon. Beth, 

It was detetmined upon the opinon of all the 
judges, that if a will be made, and afterwards an- 
other will without cancelling the former; and then, 
by an act ſubſequent to both, the firſt will be con- 
firmed, the limitations in that will fo confirmed will 
take place: Alſo that if there are two inconſiſtent 
wills of the ſame date, neither of which can be 
proved to be laſt executed; they are both void by 

the Common law for uncertainty, and will let in 
the heir at law: Alſo, that although the wills are 
dated the ſame day, the limitations may take place 
if they are conſiſtent in both, to the diſinheriſon of 
the heir at law: And, upon this opinion, the order 
appealed from, which was a diſmiſſion of the plain- 
ae bill in the court of Exchequer in Ireland, was 
confirmed in favour of Lord Angleſey, by the houſe 
ef lords. 5 New Abr. 517. MS. Rep. Phips v. 
Angleſey in Dom. proc. June 1751. See the printed 
copy. | 


<5 What ſhall be a ſufficient proof of a will ; and 
in what caſes deviſies, legatees, and creditors may be 
admitted to prove a will, | 


= A written will, when it is written with the teſtator's 
own hand, proves itſelf, and therefore needs not the 
help of witneſſes to prove it; and for this cauſe, if 
a man's will be found written fair and perfect, with 
His own hand, after his death, although it be not 
fabſcribed with his name, ſealed with his ſeal, or 
have any witneſſes to it, if it be known or can be 
proved to be his hand, it is held to be a good tel- 
., tament, and a ſufficient proof of itſelf; but if it be 
ſealed with his ſeal, and ſubſcribed with the name of 
the teſtator, and can be proved by witneſſes, it is 
more authentic; and when it is found amongſt the 
choiceſt evidences of the teſtator, or faſt locked up 
in a ſafe plice, it is the more eſteemed, for if it be 
written in another hand, and the teſtator's hand and 
ſeal, or one of them, not to it, although it be found 
in ſuch a'place as before, yet ſome proof will be 
expected of it further by witneſſes in that caſe; and if a 
writing be found under the teftator's own hand, yet if it 
be but a ſcribling writing, written copywiſe, with a 
t diſtance between every line, without any date, in 
ſtrange characters, with many interlineations, and lying 
amongſt his void papers, or the like: This will not be 
eſteemed a ſufficient will, nor a good proof of ir, but 


— 


it mall be accounted rather a draught or image of the | 
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teſtator's will, "for a Aitsction to bim after to make bi, 


will by; and yet, if it can be proved that b 
tator did declare himfelf that this ſhould be 1 | 
tbis will be a good will, and a good proof of "I 
Swinb. part 4. ſet. 28. and part 7. ſet. 13. This a8 to 


perſonal. 


1 


If it be proved, that the teſtutor ſaid his teſtament b 


in ſuch a ſchedule, in the hands of J. S. and F. 
duces a writing, depoſing it to be * ſame, Hh W 
hicient proof ; qu. But if he ſays withal, it is written w; hb 
his own hand, then it ſeems ſome other proof, as by com | 

ring hands, or the like, that it is his hand wherein 1 7. 
written, will be expected. 74, Ibid. If the witneſſes 
will prove the writing produced to be the laſt will of th ; 
tellator, or that he ſaid it was, or it ſhould be his laſt will, 


or that it was the ſame writing that was ſhewn to them 
* 


and whereunto they are witneſſes, although t 
heard it read, or ſet their hands to it, 15 is ax Are 
proof, Id. ibid. * 

Where there is no queſtion or oppoſition 
had about or againſt a will, there Wein of bebe 
cutor alone is eſteemed a ſufficient proof of it; and in 
that caſe regularly no other proof is required ; thy 
where more proof is neceſſary, it is in the diſcretion 
of the ordinary what proof to admit and allow: And 
thoſe witneſſes, for number, nature and quality, or 
ſuch other proof that he deems and accepts for ſuffici 
cient, is ſufficient; and the will fo proved by ſuch 9: 
neſſes, or ſuch other proof, is ſufficiently proved. 5 Ne: 
Abr. 519, 'This as to perſonal, vo 

All perſons, male and female, rich and poor, are 
eſteemed competent witneſſes to prove a will, 250 
only ſuch as are infamous, as perjured perſons, and 
the like; ſuch as want underſtanding and judgment 
as children, infants, and the like; and ſuch as "Ih 
preſumed to bear affection, as kindred, tenants, ſer. 
vants, Wc. Sqvinb. par. 4. ſe. 24. Qu. as to the lat- 
ter ſort. | e 

But an intereſted witneſs, ſuch as a legatee, c. was 
not, (before the ſtat. 25 Geo. 2. c. 6.) a credible witneſs, 
5 New. Abr. 5 19. MSS. Rep. Anfly v. Dowſing. Mich, 
1746. B. R. | | | | 
: Witneſſes have been examined to prove the teſtator's 
intent, 2 Ld. Raym. 1326. Clife & al v. Gibbons 
& al'. The probate ot a will cannot be controverted 
at Commen law. Ld. Raym. 262. Sir Richard Raint's 
caſe, A recital of a will in a copyhold admittance 
is evidence againſt any but the heir. I. 735. Ac> 


cording to Holt. Ch. J. the regiſter's book is good evi- 


dence to prove a will concerning lands. 1 Ld. Rain. 


731. St. Leger v. Adam!t. One of the ſubſcribing 


witneſſes to the atteſtation of a will, having an annuity 
deviſed to his wife, was held not to be a credible witneſs 
within the flatute. ' 2 Str. 1253. Heldfaft on dem. of 
Anfly v. Doauſing. Parol evidence is not admitted to 
contradict the words of a will. Id. 1261. Loafeld. v. 
Stoneham, and Caf. Temp. Talbot, Brown v. Selvin, 
240. A proof of a will cannot be made againſt a 
man by confeſſion of his own witneſs. 1 Ld. Raymn. 
730. Fyte v. Crouch, An executor may be ſued 
for a legacy where he proves the will, tho? he does 
not live in that dioceſe. Id. 847. Edgworth v. Smal- 


ridge. | 


Deviſees, legatees, and creditors, are now made 
competent witneſſes to wills, for by the act of the 
25 Geo. 2. c. 6. for avoiding and putting an end to 
certain doubts and queſlions, relating to the atteſtation 
of wills and codicils, concerning real eſtates, in that 
part of Great Britain called England, and in his 
Majeſties colonies and plantations in America, it 13 
enacted, That if any perſon ſhall atteſt the execution 
of any will or codicil, which thall be made after the 
24th of June 1752, to whom any beneficial deviſe, 
legacy, eltate, intereſt, gift or appointment of, or 
affecting any real or perſonal eſtate, (other then and ex- 
cept charges on lands, tenements, or hereditaments, 
for payment of any debt or debts which ſhall be 
thereby given or made,) ſuch deviſe, Qc. or appoint- 
ment, ſhall, ſo far only as concerns ſuch — 
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teſting the execution of ſuch will or bodieil- l any 


perſon claiming under him, be utterly null and 
void; and ſuch perſon hall be, admitted as a witneſs 
to the execution of ſuch will or codicil, withis the 
intent of the act of 29 Car. 2, notwithſtanding ſuch 
deviſe, Ge. 5553 ee de 
And it is alſo enacted, That in caſe by any will or 
codicil made or to be made, any lands, tenements, or 
hereditaments are or ſhall be charged with debts; and 
any creditor whoſe debt is ſo charged, hath atteſted, 
or ſhall atteſt, the execution of ſuch will or codicil, 
ſuch creditor ſhall be admitted as a witneſs. to the exe - 
cution of ſuch will or codicil, within the intent of the 
ſaid act. That if any . perſon hath atteſted the exe- 
cution of any will already made, or ſhall atteſt the 
execution of any will, Cc. made on or before the 
24 June 1752, to whom any legacy is or (hall be 
thereby given, whether charged upon lands, tene- 
ments or hereditaments, or not; and ſuch perſon before 
he ſhall give his teſtimony concerning the execution 
of ſuch will, c. ſhall have been paid, or have ac-, 
cepted or releaſed, or ſhall have refuſed to accept 
ſuch legacy or bequeſt, upon tender made thereof; 
ſuch perſon ſhall be admitted as a witneſs to the 
execution of ſuch will, Cc. within the intent of the 
ſaid act. Provided that in caſe of tender and refuſal, 


ſuch legatee ſhall in no wiſe be intitled to ſuch legacy. 


This act not to extend to the caſe of any heir at 
law, or of any deviſee in a prior will or codicil of 
the ſame teſtator, executed and atteſted according to 
the act of 29 Car. 2. or any perſon claiming under 
them reſpectively, who has been in quiet poſſeſſion 
for two years next preceding the 6:4 of May 1751; 
as to ſuch lands, tenements, or hereditaments, where- 
of he has been in quiet poſſeſſion as aforeſaid. This 
act not to extend to any will or codicil, the validi- 
ty or due execution whereof hath been conteſted in 
law or equity by the heir of ſuch deviſor, or de- 
viſee, in any ſuch prior will or codicil ſo conteſted, 
or any part thereof, or for obtaining any other judg- 
ment or decree for the lands, fc. mentioned to be 
deviſed, in any other judgment, or decree relative 
thereto, on or before the ſaid 674 of May 1751, and 
which has been already determined in favour cf ſuch 
heir at law, or deviſee in ſuch prior will or codicil, 
or any perſon claiming under them reſpectively, or 
which is {ill depending, and has been proſecuted with 
due diligence; but the validity of every ſuch will or 
codicil, and the competency of the witneſſes thereto, 
ſhall be adjudged and determined in the ſame manner 
as if this act had never been made. 

No poſſeſſion of any heir at law, or deviſee in ſuch 
prior will or codicil as aforeſaid, or of any perſon. 
claiming under them reſpectively, which is conſiſtent 
with, or may be warranted by or under any will or 
codicil atteſted according to the intent of this act, 
or where the eſtate deſcended or might have deſcend- 
ed to ſuch heir at law, till a future or executory 
deviſe by virtue of any will or codicil atteſted ac- 
cording to this at, ſhould or might take effeR, ſhall 
be deemed to be a poſſeſſion within the intent of the 
clauſe herein laſt contained. This act ſhall extend 
to ſuch of the Britiſb colonies in America, where the 
29 Car. 2. is by act of aſſembly made, or by uſage 
received as a law; or where, by act of aſſembly or uſage, 
the atteſtation and ſaſcription of a witneſs or wit- 
neſſes, are made neceſſary to deviſes of lands, &c, 
And ſhall have the ſame force and effect in the con- 
ſtruction of, or for the avoiding ef doubts upon the 
ſaid acts of aſſembly, and laws of the ſaid colonies, 
as the ſame ought to have in the conſtruction of, or 
for the avoiding doubts, upon the ſaid act in England. 
Provided always, that as to the caſes ariſing in any 
of the ſaid colonies, no ſuch deviſe, legacy, or be- 
queſt aforeſaid, ſhall be made null and void by 
virtue of this act, unleſs the will or codicil whereby 
ſuch deviſe, Sc. ſhall be given, ſhall be made after 
March 1. 1753. 

In the caſe of Wyndham v. Chatwynd in B. R. Bur. 


Rep. 414 to 431. Ono a will of land, dated 14 May 
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1750, and a codicil of qe ſame, date, an objeRtion. was 
made, that the ſubſcribing witneſſes to the will were 
not, at the ime of their atzeftation, credible witneſſes,” 
the witneſſes being creditors, | But in that caſe, it was 
reſolved b avere credible witneſs. _ pp oy 

In another cafe, ich afterwards came before the 
court of Common Pleas for determination. (the. pre- 
ſent Lord Camden Chief juſtice,] wiz. the caſe of Dos on 
the demiſe of Hind/on v. Ker/ey, the principles laid down 
in the former caſe, , were controverted, 

In the latter caſe, there was a deviſe to certain poor 
perſons, of the pariſh of 4. Some of the pariſhioners 
were witneſſes; and, adjudged they were not credible, 
for that a deviſe to the poor of any place, being in 
eaſe of the poor rate, the pariſhioners were intere/ed. 
Theſe two laſt caſes, and the arguments at length, 
as delivered in the reſpective caſes, by Lord Mansfield 
and Lord Camden, are publiſhed together, in a guarto 
pamphlet, to which we reſer, as being too long to 
ſtate fully, in a work of this kind. 75 | 


8, Of nuncupativt wills, 


By the ſtat, 29 Car. 2. c. 3. . 19. For the pre- 
venting fraudulent practices, it it is enacted * That 
no. nuncupative will ſhall be good where the eſtate 
thereby bequeathed ſhall exceed the value of 30 
pounds, that 1s not proved by the oaths of three 
witneſſes, at the leaſt, that were preſent at the mak- 
ing thereof, and bid by the teſtator to bear witneſs 
that ſuch was his will, or to that effect.“ And by 
ſtat. 4 Ann. c. 16. J. 14. it is declared, That all 
ſuch witneſſes, as are and ought to be allowed to be 
good witneſſes upon trial at law by the laws and 
cuſtoms of this realm, ſhall be deemed good wit- 
neſſes to prove any nuncupative will, or any thing 
relating thereto, Nor unleſs ſuch nuncupative will 
were made in the time of the laſt fickneſs of the 
deceaſed, and in the habitation where he or ſhe has 
been reſident for ten days next before making of 
ſuch will, except where ſuch _ perſon was ſurpriſed 
or taken ſick, being from his own home, and died 
before he returned. That after fix months paſſed af- 
ter the ſpeaking of the teſtamentary words, no tefti- 
mony ſhall be received to prove any will nuncupative, 
except the ſaid teſtimony, or the ſubſtance thereof, 
were committed to writing within ſix days after the 
making of the ſaid will. That no letters teſtament- 
ary, or probate of any nuncupative will, ſhall paſs 
the ſeal of any court, till fourteen days, at the leaſt, 
afrer the deceaſe of the teſtator be fully expired, nor 
ſhall any nuncupative will be at any time received 
to be proved, unleſs proceſs have firſt iſſued to call 
in the widow, or the next of kindred to the deceaſed, 
to the end they may conteſt the ſame, if they pleaſe. 
That no will in writing concerning any goods or 
chattels, or perſonal eſtate, Hall be repealed ; nor 
ſhall any clauſe, deviſe, or bequeſt therein, be al- 
tered or changed by any words, or will by word 
of mouth only, except the ſame be in the life of 
the teſtator committed to Weting, and after the 
writing thereof read to the teſtator, and allowed by 
him, and proved to be ſo done by three witneſſes at 
the leaſt. . | | 

6 Proviced that any ſoldier in actual military ſer- 
vice, or any mariner or ſeaman being at ſea, may diſ- 
poſs of his moveables, wages, and perſonal eſtate, as 
before the making of this act.“ | | 

A. being ill, defired B. to make her will, who wrete 
down only names and initial letters to this effect, 
viz. to Tho. Heft 2001. to Fo. Dav. 100 J. to Reb. 
Cre. 501. to ſelf, 10 J. and to ſeveral other perſons in 
like manner, to above 4004, which being more than 
her eſtate, B. made an alteration in the ſecond co- 
lamn, by ſubſtracting part of the ſums of the le- 
gatees, as ſet down in the ſecond column, and then told 
A. the ſenſe of the propoſed deviſes; There were two 
perſons in the room that did not hear any thing 
that paſſed between 4. and B. but only heard the 
teſtatrix at laſt pronounce, that all was well. B. 


weng 


* a * 
* 
U * 
f * 1 N 1 
1 , PLS) 
8 & 9 a,” % 
ee” - g 
— 7 By. 1 
75 * i 
: . * 
* „ SE. 
* 9 * * 
. * * 


zat length and in form, and before ſhe returned upon à truſt; But in chis caſe the deſendant hav. 
the tellatrix died The judge below pronounced | for 4 ing by anſwer confeſſed the truſt,” there was no 8 | 
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this Wil; bat, upon appeal to the delegates, it was ger of perjury from variety of proof, which was 

reverſed ; and in this caſe it Was agreed that if the | miſchief* the ſtatute intended to provide ien m 
will bed been written in words at length, ſo às they therefore the court took it to be in nature w#--a 
"had cartied' a ſenſe and mezniog in themſelves, it | trutt,” and decreed for the plaintiff : Tho' the de 
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bad been à good will; for that there Was one, wit- 


neſs that wrote it, and two that heard the teſlatrix 


pronounce, that it was well: Which would have 
been intended to have amounted to a ſecopd witneſs, 
in regard it appeared on all hands, by ſeveral wit- 
neſſes, that the teſtatrix did then ferioully difpoſe 
-herſe!f to make her will; and for that was quoted 


the caſe of one Pepfer, where a perſon diſpoſed 
herſelf to made her will, and dictated it to à per- 


ſon who wrote it down; and another, pot called in 
as a witneſs, Jay behind the hanging out of curte- 
ſy; and yet ſuch will was allowed to be good, be- 
ing proved by theſe two witneſſes; But they diſtin- 
guiſhed this caſe becauſe the will was not ſubſtan- 
tive, but was to take its fenſe from the interpreta- 
tion of the witneſſes; and ſo there would be innuen- 
do upon innuendo, which made purely a nuncupa- 
tive will: And as ſuch, not being atteſted by the 
number' of witneſſes appointed by the ſtatute of frauds 


and perjuries, the will and legacies were void. 1 Aör. 


Eg. Caf. 403. 3 

Dr. Shalimer, by will in writing, gave 200 l. to the 
pariſh of St. Clement's Danes, and after, Prew the 
reader coming to pray with him, his wife put him 


in mind to give 200/ more towards the charges of 


building their church, at which, tho' Dr. Shallmer 
was at firſt diſturbed, yet after, he ſaid he would 
give it, and bid Prew take notice of it: And the 
next day he bid Prew remember of what he had 
ſaid to him the day before, and died that day. 
Within three or four days after, the do@or's wife 
puts down a memorandum in writing of the ſaid 
laſt deviſe, and fo did her maid. Prew died about 
a month after, and amongſt his papers was found a 
memorandum of his own writing, dated three weeks 
after the doctor's death, of what the doctor ſaid to 
him about the 200 J. and purporting that he had 
put it in writing the ſame day it was ſpoken : Bat 
the writing which was mentioned to be made the 
ſame day it was ſpoken did not appear, and theſe 
three memorandums did not expreſsly agree. About 
a year after, on application by the pariſh to the com- 
miſſioners of charitable uſes, and producing theſe me- 
morandums and proof by Mrs. Sha/lmer and her maid, 
they decreed the 200 J. bur, on the exceptions taken 
by the executors, the decree was diſcharged of this 


2001. and Lord Chancellor held it not good, be- 


cauſe it was nor proved by the oath of three wit- 
neſſes; for tho' Mrs. Sha/lmer and her maid had} made 
proof, yet Prew was dead; and the ſtatute in that 
branch requires not only three to be preſent, but that 
the proof ſhall be by the oath of three witneſſes, 
1 Abr. Eg. Caf. 404. | 

A daughter depoſi's 180/. in the hands of her 
mother (the defendant), and afterwards makes her 
will in writing, and thereby deviſes ſeveral legacies, 
and makes her mother executrix, but takes no manner 
of notice of this 180/, afterwards, by word of mouth, 
ſhe defires her mother to give this 180/. to the 
plaintiff, if ſhe thought fit, aud then ſoon after died: 
The mother proved the will, and this bill was 
brought againſt her, to have the 180/. paid. The 
mother, by her anſwer, admits ſhe had ſuch a ſum 
in her hands, and that her daughter did make ſuch 
a requeſt to ber, but that ſhe left it to her election, 
whether the would give it to the plaintiff or not, 
by the very form of the deviſe: And infilted that 
ſhe did. not think fit to give it to the plaintiff, And 
in this caſe ir was agreed, that this was not as a 
nuncupative will, beigg above 301. and not reduc- 
ed into writing within fix days after the ſpeaking, as 
the ſtatute requires. zdly, That if the defendant 
had inſiſled on the ſtatute of frauds and perjuries, 

I 


 fendant'expreſvly ſwore, "the did not think fit to pive 
it to the plaintiff, and that the teſtatrix had W 
at liberty, Bat this decree was apainſt the. Opinion 
of ſeveral at the bar, who thonght it too hard on 
the election left ia the mother: But the court prin- 
cipally ' relied on the caſe of King ſman v. King fman, 
where a man deviſed away an ettate of -2000{, per 
ann, and upwards, from his ſon and heir to A barge; 
man. And by his will deviſed 20 J. per ann. to his 

ſon, with this clauſe, that if he behaved himſelf well. 
and gave no trouble or diſturbance concerning his will, 
that he might make ie up 80 J. if he thought fit, 
And the court decreed the 80 f. per ann. to the ſon, 
But note, the 80 J. per ann. in the caſe of King ſinan 
v. King ſtun ſeems to have been decreed purely up- 
on the circumſtances and hardſhips of the caſe: But 
in the preſent caſe there were no ſuch circumſtances 


or ingredients of hardſhip on the plaintiff : But yu, 


for it ſeems to be a truſt in the hands of the mo. 
ther. Id. ibid. Gil. Eg. Rep. 146. Jones v. Nabby, 


9. Of the nature and effi of a will or teflament, and of 
⁊ codicil ; and how wills Hall be conſirued, 


A will or teſtament is of that nature, that it dif. 
ſers much from other ads and deeds that men do and 
execute in their life-time : For although it be made, 
ſealed, and publiſhed in ever ſo folemn/ a manner, 
yet it has no life, no virtue in it, until the teſta. 
tor's death; For it is a maxim in law, Omne teſtae 
mentum morte conſummatum efl, & voluntas eft ambula« 
toria uſque ad extrimum vitæ exitum; it is therefore 
reſembled until death to the interlocutory ſentence, 
and after death to the definitive ſentence of a judge; 
and hence it is ſaid, Sed legum ſervanda fides, ſu- 
prema woluntas quod mandat fierique jubet parere neceſe 
mw 1 Iaſt. 112. 4 Rep. 61. b. Forſe v. Hembling's 
caſe. f | 
And for this reaſon a man may alter or make void 
his will at his pleaſure; and he may make as many 
new wills and teſtaments as he pleaſes, and there is 
no way to bar a man of this liberty. Shep. Abr. par. 
4. p. 9. Voc. Teſ'. | + | 

And the latter teſtament always revokes and over- 
throws the former: But otherwiſe it is of a codicil, 
for a man may make as many of theſe as he will, 
and make no teſtament gt all: Or if he makes a 
teſtament, he may afterwards make as many codicils 
as he will, and one of them will not overthrow the 
other ; for in the firſt caſe they muſt be all annexed 
to the letters of adminiſtration, aud the adminiſtrator 
mult perform them; and in the latter caſe they mult 
be all annexed to the teſtament, and the executor mult 
take care to perform them. Lit, 168. Suns. p. 1. 
ſee. 5. Br. Teftament 20. 

A teſtament therefore is ſaid to have three degrees, 
iſt, An inception, which is the making of it. 2dly, 
A progreſſion, which is the publication of it, 3dly, 
A conſummation, which is the death of the teſtator. 


Shep. Abr. part 4. p. g. Voe. Te. | 

In grants therefore the firſt is of the greateſt force, 
but in teſtaments the laſt is of greateſt force. 1 If. 
112. 6, 

But when a teſtament is perfect by the death of 
the party, it as effectually gives and transfers el- 
tates, and alters the property of lands and goods, 
as acts executed by deed in the life-time of the par- 
ties: For hereby deſcents of lands are prevented. 
And a man may make eſtates in fee-ſimple, or ſee· 
tail, for life or years, of lands, teſtaments, rents, fe. 
verſions or ſervices, as effectually as by deed; and 
theſe eſtates alſo will be good without any livery 0 


er 


ſeiſin or attornment, and hereby alfo rents and pow- 
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' br to diftrain for them, may be' reſerved, conditions That though a parol averment ſhall not be admitted; Þ, 
treated and -annexed to eſtates or things deviſed. | explain a will, ſo as to expound it contrary to.the.im3 
Sbep. Abr. part. 4. p. 16. Voc. Teft'; And there» | port of the words, yet, when the words will bear it, 4 
fore they that take by deviſes of land, are ſaid to patol averment miay be admitted. As, for inſtance, td 
take in the nature of purchaſers, Aud therefore if | aſcertain à perſon, but in no caſe to altet the eſtate. 1 
u tenant is tail makes a feoffment to the uſe of him- Freem. 292. Slerdt v. Bertier, 5 Rep. 68. Lord Chey- 
ſelf in fee, and -after deviſes the ſame to his wife | ney's caſe! 24 e ee e e 
in fee, and dies, the ſon is not remitted though | That oue part of a will ſhall be ex pounded by another: 
the father dies ſeiſed, for the deviſe prevents the deſcent. | as where a man leaves an eſtate to another and his. beirs, 
It is to be obſerved, that where the words of a | and afterwards mentions to have given bim an eſtate tail, > 
will have a plain ſenſe, and no doubt is in any | heirs ſhall be taken to mean heits of the body, and the 
matter within or without the words, touching the mats | deviſee ſhall take only an eſtate tail. 2 Freem; 267. Ban- 
ter of the deviſe, there the words of the will ſhall ld v. Popharm. See farther on this ſubjeR, the cates of — 


8 


» 


always be taken to be the intent of the deviſor, and | Strong, Clerk, v. Teatt, lefſee of Mervyn, & a. Bur, 
his intent to be what the words ſay. 2 nd. 17. | Rep. 912—924.— Doe ex Dm. Long, v. 1 Bur, Rep. 
Lowen v. Bedd. That all the words of a will are 110 -I. - Bag fhaw v. Spencer, && 4. 1 /ezey, 142, . 
to be carried to anſwer the intent of the deviſor; | &c. before Lord Hardwicke on an appeal from the 
but this is to be underſtood. in caſes where the in- rolls. | | IE 'y 
tent of the party may be, known by the words that | The caſe in ſhort was, Benjamin 4ſton, by will of 
are in the will, 2 4d. 10, 11, 134. That if there 75 September 1725, deviſed all bis manors, lands, 
are inconſiſtent and conttadictory words in a will; c | 


Ic, to five truſtees, in truſt, int. a, as to one moi- 
ſome. words muſt be rejected to make it ſenſe. Thus | ety to Benjamin Bag ſhaw for his natural life with- 
where a teſtator gave the intereſt of a ſum of 6000/. | out impeachment of walte, and after determination 
to Mary Comfortle, his daughter, for her life, and | of that ellate to the truſtees to preſerve contingent 
after her deceaſe gave the money between Charles | uſes, but to permit Benjamin Bagſhaw to receive 
Comfortle her hufband, and their children: And in | the rents for his natural life, and after his deceaſe, 
— 24 part of the will he ſaid, and in caſe there | then to the uſe and behoof of the heirs of the body 1 
be no fuch child or children, I give it to Charles | of the ſaid Benjamin Bag ſhaw lawfully begotten, and ii 
Comfortle and ſuch: children. Lord Chancellor reject- to be begotten, and in default of ſuch iſſue, then, 5 iff 
ed theſe latter words, as they were abſurd and con- | SC. uh | | | 
tradictory. 5 New Abr. 525. MS. Rep, Boon v. Comfortle, Benjamin Bag ſhaw ſuffered a common recovery of | 
Paſc. 24 Geo. 2. in Chan. | his moiety: At the rolls, his honour declared, that ] 
A. having a wife and no children, made his will, | Benjamin Bag ſhaw took an Hlate- tail, and decreed ac- Wii! 
and ſaid, leſt it ſhould pleaſe God that he ſhould | cordingly. : | | a 
hot return, he gave and deviſed a real and perſonal | On the appeal, the caſe was reduced by the chancellor 
eſtate, or to that effect. He returns, has children | to two general queltions; wiz. 4.66 27 
and dies, without altering his will: The plaintiff 1. Whether the eltate deviſed to Benjamin Bag ſhaw 
being a legatee, and there being a direction in the | was a legal eſtate, that is an uſe executed by the itatute 
will, for the ſale of the real eſtate to pay his le- | of uſes, or a mere trult in equity, ? | 
gacy; Lord Chancellor was of opinion, that the diſ- 2. Suppoling it to be a mere truſt in equity, whether 
fition was merely contingent, and that no part | it was an ellate-tail; or an eſtate for his life only, with 
br the will was to take effect but on the contin- | contingent remainders over to all the iſſue of his body re- 
gency of his return, 5 New Abr. 525. MSS, Rep. | ſpectively ? : | | 
Parſons v. Lenow, Hill. 22 Geo. 2. in Chan | As to the firſt queſtion, Lord Hardwicke was of opi- 
That a will muſt have a favourable interpretation, nion, that it was a truſt in equity. 92 5 
and as near to the mind and intent of tbe teſtator As to the ſecond queſtion, his lordſhip obſerved, it 
as may be, and yet ſo withal as his intent may ſtand | would depend on the conſtruction of the words, „ heirs 
with the rules of law, and not be repugnant there- | of the body of Benjamin Bag ſhaw, lawfully begotteh or 
unto; it being a rule or maxim of law, Quod ultima | to be begotten,” as they ſtood in the will, If they were 
voluntas teflatoris perimplenda eſt, ſecundum weram in- to be taken as words of limitation, then he was tenant in 
tentionem; and that, ſed legum ſervanda fides, ſuprema | tail, and his recovery was good in equity: if words of 
voluntas quid mandat fierique jubet parere necefſe ei. | purchaſe, then he was tenant tor life only, and his recovery 
In deeds the rule of conſtruction is, that the znten- | was void; 
tion muſt be directed by the word, but in wills, the And his lordſhip was of opinion, that he was te- 
ewords muft follow the intent of the deviſor; and ſuch | nant for life only, and therefore his recovery was 
a conſtruction is to be made of them, as to make uſe | void, And his judgment was to reyerſe ſo much of 
of all the words, and not of part, and ſo as they | the decree made at the rolls, as declared that Ben- 
may ſtand together, and have no contrariety in them. amin Bradſpau took an eſtate tail by the will, Cr. 
, Shep. Abr. part 10, Voc. Teffament. Bridg. 105, Standifs | See the reaſonings at large in Vexey. lt is a cale of 
v. Short. great conſequence and treated in a very maſterly man- 
That ſuch a ſenſe ſhall be made of a deviſe, that | ner by the chaneellor. 1 
it may be for the proſit of the deviſee, and not to his Z 
prejudice. Sep. Abr. 11. Pp. 11. Voc. 77%. That 10. Of revoking a. will ; and whert a will ſhall be ſet 
general and doubrful words in a will, ſhall not alter afide for fraud. | 
an expreſs deviſe before, nor carry any thing con- | | 
trary to the apparent intent. 44. ibid, That the By Stat. 29 Car. 2. cap. 3. it is enatted, „that | 
Clauſes and ſentences of a will ſhall be ſeverally tranſ- | no deviſe in writing of lands, tenements, or here- i 
poſed to ſerve the meaning of it. And conſtruftioa | ditaments, or any clauſe thereof ſhalt! be revocable, | 
mall be made of the words to ſatisfy the intent, and | otherwife than by ſome other will, or codicil in writ- — 
they ſhall be put in ſuch order as the intent may | ing, or other writing, declaring the ſame, or by | 
be fulfilled. I. ibid. That no ſenſe may be fram- | burning, cancelling, tearing or obliterating the ſame, 
ed upon the words of a will, wherein the teſtator's | by the teſtator himſelf, or in his preſence, and by 
meaning cannot be found, 1d. ibid. That to give | his directions and conſent, but ſhall continue, c. "y 
a thing to ſuch a perſon to whom the law gives it, | unleſs altered by fome other will or codicil in writ- 
is as if it had not been given; and fo a deviſe of | ing, or other writing of the deviſor, ſigned in the | 
a man's land to his heirs is void, Styles 148, 149. | preſence of three or more credible withelſes, declar- I} 
That a couſtruction of a will muſt be gathered out ing the ſame: And by the ſame act, no will in | N 
of the words of the will, and not by any adverment. writing, concerning perſonal eſtates, ſhall be repeal- | 
Shep. Abr. part 11. p. 11. Voc. Teſt, : ed, nor any clauſe or bequeſt therein altered by A | 
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Words, or will by 
ſame be, in the life of the teſtator, committed to 
and read to and allowed by him, and 


proved to be done by three witneſſes.“ 


r by will in writing, deviſed the | 


- But where a man, 
reſidue of his perſonal eſtate to his wife, and after, ſhe dy- 
ing, be, by a nuncupative codicil, bequeathed to J. &. 


all that he hath given to his wife, it was refolved good; 
| for, by the death of the wife, the deviſe of the reſidue was 


torally void ; and the codicil was no alteration of the 
former will, but a new will for the reſidue. Raym. 


334- 6; 22088, 3h 
Ne vocationt by the act of the party are either expre/, 


as where the deviſor expreſsly declares his mind, that his 


will ſhould be revoked; or imp/ied, as where the eſtate or 
thing deviſed is altered after making of the will, 2 Ar. 
Eg. Caf. 769. Sir Richard Templeman's cale, Mich. 4 
Aan. in C. B. ä je 

Lord Hardwicke Lord Chancellor: The general prin- 
ciple is, that at the time of the deviſe the deviſor muſt 
have a diſpoſing capacity, and an eſtate in the land de- 


viſed; and the eſtate muſt remain in the ſame plight 


and condition until his death: For the leaſt altera- 
tion, by an act of his, makes it a different eſtate, 
and ſhews a different intention, and therefore is an 
actual revocation, Thus if ane ſeiſed in fee deviſes, 
then inſeoffs another to the uſe of himſelf in fee, tho! 
it is the old uſe that remains, yet it is a revo- 
cation, though it is his own feoffment, So of a 
bargain and ſale without, inrolment. So if a man, 
thinkiag himſelf tenant in fee, deviſes, and then, 
apprehending himſelf to be only tenant in tail, ſuf- 
fers a recovery, with intent to confirm his will, it 
is a revocation. As to mortgages, they are exceptions 
out of the rule. At law a mortgage for years, and 
in equity a mortgage in fee, are revocations pro tanto 


only; and the reaſon is, that a mortgage is only a 


ſecurity; and tho' it be a conveyance of a real e- 
ſtate, yet in this court it is a chattel intereſc only, 
and goes to the executor, and it gives no dower. 
In the caſe wherein "theſe leading principles were e- 
ſtabliſhed, after the teſtator had deviſed all the manors, 
lands, tenemen:s, and hereditaments, he by a deed 
conveyed an advowſon which he was ſeiſed of at 


the time of making his will, to and to the uſe of 


truilees and their heirs; in truſt to preſent the church 
when void to a particular perſon, if qualified, on 
the terms preſcribed therein: And if ſuch a perſon 
ſhould be incapable, then to preſent ſuch clerk as 
A. ſhould nominate; and in default of nomination 
by him, as the truſtees ſhou!d think fit. The 
perſon intended was preſented; and on a bill 
brought by the heir at law of the teſtator, to have 
a legal conveyance of the reſidue of the advowſon, 
the queſtion was, Whether this deed, being only a 
truſt for a particular purpoſe, as it was alledged, 
was a total or partial revocation? And determined 
by Lord Chancellor, after arguing as above, that it 
was a total revocation ; it being a grant of the legal 
intereſt; and the truſt was a real and beneficial in- 
tereſt given by it to the truitees, that of nomiaat- 
ing themſelves in default of A.'s nominating : And 
he decreed, a conveyance to be made according to 
the praver of the bill. 5 Neu Abr. 5 %. cites 
MS. Rep. Sparrow v. Hardcaſile in Canc. Paſc. 17 
Gro, 2. | | 5 

I. S. ſeiſed of a leaſe for lives, deviſes it; and after- 
wards I. S. ſurrenders the old leaſe, and takes a new one 
to him and his heirs for three lives. Decreed by Lord 


Chancellor Xing, that this renewal of the leaſe was a re. 


vacation of the will, as to this particular. 3 P. Will. 
Rep. 166, 170. Mar vod v. Turner. — 

So where a teſtator deviſed by his will, a leaſehold 
eltate under Magdalen College Oxon, and after the 
making of this will, before his death, renewed his 
leaſe, by ſurrendering the old one, and taking a new 
leaſe. Determined by Lord Chancellor, that this was 


4 revocation of his will. 


the renewal, looking amongſt: his papers, had fas, | 


word of mouth only, except the | 


n. 


And tho' the teitator, after | 


wife by the ſaid. will. 


as an effeftual will to paſs the lands to the per- 


: N 1 * 
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this is my will, that was held to be no 10 
ticn. 5 New Abr. 527. ciies MS... Rep. 8 
ney v. Miller, in Cane. Trin. 174. 
If che latter part of a will is inconſiſtent with th 
former part of it, it ſuperſedes and. revokes it 15 
Reynolds Cb. B. and Compns and 7. bomp/an, 3 
Scace. Firzgibbons 195. Attorney General v. Governor = 
Co. of Chelſea water -works, ES te) 
It was agreed to be the conſtant rule of this court, 


| that where a legacy was given to a child, who af. 


terwards upon marriage, or otherwiſe, hath the like 
or greater ſum, it ſhould be intended in ſatisfaQion 
of the legacy, unleſs the teſtator ſhould declare his 
intent otherwiſe; and it was ſaid the words of rati. 
fying and confirming do not alter the. caſe, though 
they amount to a new ppblication, , being only words 
of form, and declaring nothing of the teſtator's in. 
tent in this matter. 2 Freem. Rep. 224. red v 
Hurſt, 1 e eee 
Deſendant's teſtator by his will gave his four 
daughters 600 J. a- piece and afterwards married his 
eldeſt daughter to the plaintiff, , and gave her 5000. 


portion; after that he makes a codicil, and gives 1001, 


a · piece to his unmarried daughters, and thereby. rati. 
fies and confirms his will, and dies. Plaintiff pre- 
ferred bis bill for the legacy of 600 J. given to his 
And his honour held, that the 
portion given by the teſtator in his life-time, ſhould 
be intended in ſatisfaction of the legacy. Id. ibid, 
See farther, Prec. in Chan, 183. Ward v. Law. Vin, 


Abr. tit, Deviſe, (R. 2.) ca. 16. p. 140. Parker v. Lanb. 
Prec. in Chan. 263, 


Hoſkins v. Hoſtins, Vin. Abr. tit, 
Deviſe, (P.) Ca. 10. p. 136. Prec. in Chan. 298. 


Bird v. Hooper. e e LR 
A man makes his will duly executed and atteſted 


according to the ſtatute of frauds and perjuries, and 


at the ſame time, in like manner, executes a dupli. 


cate thereof; ſometime after, the teſtator, having a mind 
to change one of his truſtees, orders his will to be 
wrote over again, without any variation whatſoever 
from the firſt, ſave only in the name of that truſtee, 
And when it was ſo wrote over, he executes it in 
the preſence of three witnefies, and the three witneſſes 
ſubſcribed their names, but not in his preſence, After 
this the teſtator cancels the duplicate, by tearing off 


| the ſeal, and then dies. And the . queſtion was, 


Whether this ſecond will, not being good, as a will 
to paſs lands, ſhould yet be a revocatioa of the firſt, 
and if it ſhould not, whether the cancelling the 
other ſhould be a revocation thereof within the ſta- 
tute of ſrauds and. perjuries, And it was decreed, 
that neither the making of the ſecond, nor the can- 
celling the firſt, was a revocation thereof; though in 
the ſecond there was an expreſs clauſe, that he did 
thereby revoke all former. and. other wills; wherein 
my Lord Chancellor took this diſtinction, that the 
ſecond was not intended barely a revocation of the 
firſt, ſo as to ſignify his intention of dying ja— 
teſtate, or without any will; but it was intend*d 


ſons, and in the manner thereby deviſed: And 
therefore if it was not good as a will to that pur- 


| poſe, it was no revocation . of the firſt, but as it 


was ſuppoſed to be valid as a will for paſſing the 
lands by the ſecond; And if a man by his will 
deviſes land to 4. and after makes a ſecond w ill, 
and thereby deviſes the lands to B. if this ſecond 
will be not good, as a will to pals the lands to 5. 
it ſhall be no revocation of the deviſe in the firſt to 
A. for it is plain 4. was to loſe only what B. was 
to gain; and if B. gains nothing by the ſecond, 4. 
hall loſe nothing that was given him by the firſt; But 
if a man executes a ſecond will, which appears to 
have no other intention than to revoke the firlt, and 
to die inteitate, thougi this ſecond be: not in 4 


circumſtances duly executed as a will whereby to paſs 


lands, yet it will operate as a revocation of the br: 
And as to the cancelling or tearing of the firſt will, 


that is no revocation of it in this caſe, becauſe that 
o ac- 


was no ſelf. ſubſiſting independent act, but done t 3 
4 com- 


- 
« - 
* * . 
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company, or in a way of affirmation of the ſecond: 
Ie was done from an opinion, that the ſecond had 
effectually revoked the firſt, ' and therefore he tears 
the firſt as of no uſe; But the firſt was not: effet» 
tally revoked by the ſecond: And the act of tearing 
the firſt will, not deſtroy it neither: For though a 
man may, by the ſtatute of frauds, as effectually de- 
ſtroy his will, by tearing or cancelling it, as by making 
a ſeconds yet if he does make a ſecond, and in- 
tends that as revocation of the firſt, if it be inſufficient 


for that purpoſe, as in the principal caſe, the tear- 


Ing and cancelling being only in conſequence of his 
opinion, that he made a good ſecond will, it ſhall 
not deſtroy the firſt; but it ought to be (et up again 
in equity. 1 Abr. Eg. Caſes 407. See as to part, Cont. 
10 Med. 233. Fin. Abr. tit, Deviſe, (R. 3.) p. 141. 
But if a man cancels or revokes either the dupli- 
cate or original will, this is an effectual avoiding of 
both, they being both but one will, and therefore muſt 
ſtand or fall together. 2 Yern. 742. Onions v. Tyrer. 
A man makes his will in writing, and thereby de- 
viſes all his real and perſonal eſtate to his wife, her 
heirs and executors, in truſt to pay his debts and 
legacies; and then deviſes ſeveral legacies to his chil- 
dren and other perſons, and concludes, ** In witneſs 
whereof I have, to this my laſt will and teſtament, 
containing nine ſheets of paper, and to a duplicate 
thereof, to be left in the hands of ſuch a one, ſet 
my ſeal to every ſheet thereof, and to the laſt of the 
ſaid ſheets my hand and ſeal, in the preſence of three 
witneſſes, who all ſubſcribed their names in due form 


of law.“ Afterwards the teſtator, being minded to 


add other truſtees to his wife, and make ſome altera- 
tions in his will, ſends for a ſcrivener, and gave di- 
regions to prepare a draft of inſtructions for another 
will, which the ſcrivener does accordingly, and the 
teſtator read it over and approved of it very well, 
and ſets his hand to it; and being at a tavern, 
thinking he had now made a new will, he pulls out 
of his pocket the firſt will and tears off the ſeal from 
the firſt eight ſheets, which the ſcrivener ſeeing, aſk- 
ed him what he was doing; why ſays he, I am 
cancelling my firſt will. Pray ſays the ſcrivener hold 


your hand, the other will is not perfected; it will 


not paſs your real eſtate for want of being executed 
purſuant to the (ſtatute of frauds and perjuries, I 
am ſorry for that, ſays he, and immediately deſiſted 
from tearing off any more of the ſeals; and in ſome 
ſhort time dies without having done any thing fur- 
ther to perfect the ſecond will, or to cancel the firſt. 

Lord Chancellor held, that the ſubſequent will 
could be no revocation as to the real eſtate, not being 


executed according to the ſtatute of frauds and per- 


juries: And that as to the tearing off the ſeals from 
the firſt eight ſheets, that not being done animo cancel- 
landi, was no revocation; and that the ſeal remain- 
ing whole to the laſt ſheer was ſufficient, and 1n 
ſtrictneſs it was not neceſſary that all the ſheets 
ſhould be ſealed. Abr. Eg. Caſ. 40g. Hyde v. Hyde. 
3 Chan. Rep. 155. S. C. See Yin. Abr. tit. Deviſe, 
{R. 4.) Ca. 3. p. 142. Townſend v. Pearce. 

If 4. deviſes lands to B. and his heirs, and after- 
wards - mortgages the ſame lands to J. S. for years, 
or in fee, though a mortgage in fee be a total re- 
vocation at law, yet in equity it ſhall be a revoca- 
tion pro tanto only. 1 Ver n. 97, 141, 182, 329, 342. 
1 Salk. 158. 8. P. So if a man ſeized in fee de- 
viſes to J. S. in fee or for life, and afterwards makes 
a leaſe to J. D. for years, this, even at law, ſhall 
not be a revocation, but during -the years: for his 
intent does not appear further chan during the term 
for years. 1 Rol. Abr. 616. Montague v. Jeffries. 80 
if a huſband poſſeſſed of a' term for forty years, de- 


viſes it to his wife, and after leaſes the land to an- 


other for .twenty years, and dies; this leaſe 1s not 
any revocation of the whole eſtate; but only during 
the twenty years, and the wife ſhall have the reſi- 
due of the deviſe. Id. ilid. Milcox's caſe. 

But if 4. deviſes lands to B. and his heirs, and 
twelve years after leaſes the ſame lands to B. for 


| 


1 Abr. Eg. Caſ. 41 


' 2 w ; ' 
C by 0 7 f, *. ; 
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fixty years; to commence after bis death; and defivers 


the deed to a ſtranger; to the uſe of B. Who does not de 
| liver it to B. till after the death of 4. This is a revo- 
cation of the whole eſtate; for both eſtates are not con- 


ſiſtent nor can veſt in B at the ſame. time; and it was 
plainly the, intention of the deviſor, that B. ſhould 


have the leſs eſtate only And it was to adjbdged, though 


objected, that it was the intention of A. that 5. ſhoukd 
have his liberty to take by the leaſe or deviſe, B. not, 
having agreed to the leaſe in the life time of 4: 1 Abr. 
Eg. Caſ. 410. But if the leaſe made to the deviſee had 


been to begin either in præſenti or futuro, in the liſe of 


the deviſor, it had not been à revocation, for inaſmuch 
as the leaſe might have determined in his life, it was 
confift.nt with his will. Cro. Jac. 49. Coke v. Bulb 
lock. So where A. by will deviied to his younger ſon a 
ceitain meſſuage for ninety=nine years, if thiee lives 
lived fo long, yielding and paying to his ſiſtet the plains 
tiff 20 J. per aun. until twelve years old, and thence 40 J. 
per ann, for life: And afterwards the ſaid 4. for zoo l. 
fine, demiſed the ſaid meſſuage to J. S. for ninety-nivs 
years, if three lives lived ſo long, yieiding and paying 
50 J. per ann. to A. the teſtator, his heirs and afligns; 
and though it was held at the Rollt to be a revocation, 
yet, on an appeal to my Lord Keeper, he decreed it to be 
no revocation, and that the daughter ſhould be paid 
her annuity ; and he ſaid, that the rule is, where a 
ſubſequent act ſhall amount to a revocation by impli- 
cation, it muſt be a neceſſary implication: And the 
act muſt be wholly inconſiſtent with the deviſe. 2 Fern. 
. Lamb. v. Parker. 2 Freem. 284. 8 C. | 

So if 4. deviſes lands to truſtees to pay his debts, and 
then to pay his wife 2007. per ann. for her life; and the 
teſtator living ſeveral years after, his debts increaſed from 
2000 J. to 10,0001. for 8000/7, whereof his ſaid truſtees 
were bound, and afterwards A. the teſtator, by deed and 
fine, conveys his lands to his ſaid truſtees, to ſell to pay 
his debts, and the ſurplus to him and his heirs, and tho“ 
the wife joined with him in the fine and conveyance, yet 
this ſhall be no revocation of the wife's 200 J. per ann. 
and ſhe ſhall have the 200 J per ann. out of the ſurplus 
money after the debts are paid. 2 Vern. 241. Fernon v. 
Fones. 2 Freem. 117. S. C. See the caſe of Clinton and 
Wynn, 1 Abr. Eg. Caf. 411. 2 Freem. 102. 1 Abr. Eg. 
Caſ. 412. Pollen v. Huſband. | | F 

A. having iſſue four daughters, and no male iſſue, de- 
viſes lands to truſtees, in truſt to permit his daughter &. 
to reccive the rents and profits until her marriage or 
death, and in caſe ſhe married with the conſent of two 
of the truſtees and her mother, then to convey the 
premiſſes to her and her heirs: But if ſhe died before 
marriage, or married without ſuch conſent, then to con- 
vey to other perſons: Afterwards S. married in the liſe- 
time of her father, and with his conſent, and he ſettled 
part of thoſe lands on her and her huſband, and died. 
And it was held, that this ſettlement was no revocation 
of the will, as to the deviſe of the other lands. 2 Fern. 
720. Clarke v. Berkley, See Vin. Abr. tit. Deviſe, Ca. 
11. 2. 164. Clarke and Us. v. Lucas & a, 1 Vern. 23. 
3. Brown v. Thomp/on. 


If 4. by bis will deviſes all the reſidue of his perſonal 


eſtate to B. and C. and makes them executors; and after, 


by a codicil, cancels and revokes every legacy, thing, 
and part relating to B. and revokes his being executor ; 
C. ſhall have the whole, A revocation, with a new gift, 
ſhall have the ſame effect as if it had been expreſsly 
given; and whether it be by codicil or obliteration, it is 
the ſame. 5 New Abr. 535. MSS. Rep. Humpbries v. 
Taylor, in Chan. Hil. 25 Geo. 2. | | 
Though marriage and the having of children has bee 

deemed a revocation of a will, yet it is only a preſump. 
tive revocation; for if it appears by any expreſſion, or 
other means, to be the intent of the deviſor, that his 
will ſhould continue in force, the marriage will be no 


revocation of it. 1 Ld. Raym. 441. Lugp. v. "age. Vide 


Vin. Abr. tit. Deviſe, (Y) Ca. 2. Saunders v. awkins. 

16. (R. 6.) Ca. 25. p. 147. Barnaraifton v. Carter, 
If lands are deviſed to one in fee, and afterwards mort. 

gaged to the ſame devilee, it is a 1evocation in fore, 


being inconſiſſent with the deviſe ; though it was agreed, 


5 rn Tt, n - \ 
8 . FIGS S244 4 Nr — 
* * 0 9 * o uo = 5 
* - 0 = \ oh Y n p 9 of b = _ 4 * 
X N n rf ge I OW” 4. - —_ p * 2 ha 1 


— — 
Ty = 
* M's 9 
* 1 
py — 


0 3 
Irn i F 
gr eee 


© WO 


> y E 
* . | + 
93 % 


FIR TO a 1 2 32 
e tt 4 -A 4 mo 0-7 8 
e ; OTROS Tr or . x os a. _— 

? \. 3 , Y 1 4 4 * — — hi" F 2 2 . 8 8 
92 n ba PP” et tt - 4 2 * 5 * - , F 3 ns = 
5 9 þ 5 q 0 4 EO Se ne = = - 

— — 


—— "ON — 


K 


2 8 2 . : AWE, NM 9 f r * 48 
Ras REY WES 9ST 3 99 n 
, %03 ͤ C anSs 7 Cl ae : 
F 0 

SO: a et 
% . 


W I I 


ir che mortgage had been to a ſtranger, ie had been i 


a revocstion , the mortgage only. Decreed per 


Lord Macelesfield, Pree. in Chanc. 314.  Hachneſs v. 


Bayley. Vide 1 P. Will. 681. Hartop. v. Whiemore, 
and Vin. Abr. (Z. 2.) Ca. 10. 2 P. Mun. 318. ''Rider 
v. Wager. * : | 


J. K. on his marriage with F.'s daughter, ſettled 


800 per anzum on her; he afrerwards ſurrendered ſome 


;capyhold eftates to the uſe of his will which he made, 
.and gave the copyhold to his wife. Afterwards J. S. 
on the death of his wife's father, became intitled to 


1500 J. in right of his wife; then J. S. levied a fine, 
and made a new ſettlement, and increaſed her jointure 


300 J. per annum, but never altered his will. And per 
Lord Chancellor, The ſe:tlement is a revocation of the 


will, for ſuch lands as are comprized in it; but the 
eopyhold is not, and therefore paſſ's by the will. Se- 
le Caſes in Chan. 48. Lannoy v. Lanney, See Select 
Caſes in Chanc. 63. Vin. Abr. tit. Deviſe, R. 6.) Ca. 
30. p. 148. Lat ber v. Kirby. , 

By marriage articles it was agreed, that the wiſe's 
lands, whereof ſhe was ſeiſed in tail, ſhould be con- 
veyed to the huſband in fee; they married, the huſband 
made his will and deviſed theſe lands; then the huſband 
and wife ſuffered a recovery of theſe lands, to ſuch 
uſes, and for ſuch eſtates, as they ſhould jointly ap- 
point, and in default of ſuch appointment, to the uſe 


of the huſband and his heirs. She died without ap- 


pointing. Per Hardaviche Chanc. This amounts to a 
revocation of the will. And ia this caſe the following 
rules were laid down. '% 3 | 

If a man ſeized in fee deviſes, and then makes a 
eonveyance by fine, feoffment, or recovery, and takes 
back a new eſtate, it is certainly a revocation,; and ſo 


jf he takes back the old uſe unaltered, from a preſump- 


tion that he could not have made ſuch a conveyance, 
without an intention to alter his will: But if after mak- 


ing his will he had made a leaſe, or charged it with 2 


ſum. of money, Ic. it would only have been a revocation 


pro tanto. The rules are the ſame in the deviſe of 2 


real, and of a perſonal eſtate, with regard to charges 
made afterwards: But if a man, having an equitabie 
eſtate in ſee, deviſes it, and then takes a conveyance of 
the legal eſtate ; it is no revocation, The equitable eſtate 
will not paſs by will, but the heir at law by deſcent of 
the legal eſtate, may become a truſtee for the deviſee, 
who may call for a conveyance of the eſtate, If *a man 


contrects by articles for the purchaſe of lands, and be- 
fore a conveyance deviſes the lands and dies; the deviſee 


ſhall have the lands, and call for a conveyance from the 
vendor. If a man, ſeiſed of a legal eſtate, makes his 


will, and then conveys the legal eſtate to another | 


in truſt for bimſelf, it is a revocation. If in this caſe 
the huſband had only taken the legal eſtate by the 
recovery to execute it into the equitable eſtate, it would 


have been no revocation ; but new uſes are appointed, 


and tho” the wife died without making any appointment, 
that will not altey the caſe, for here he took the fee by 
the recovery differently qualified, ſubject to different 
conditions, differently conveyed, But if two parceners 
make partition, levy a fine, and declare the uſe, that 
will not be a revocation, becauſe it is to effectuate the 
partition. 5 New Abr. 538. MSS. Rep. Parſons v. 
Freeman. In 25 Geo. 2. Vide Futz2ib. Rep. 207. 
Though a covenant or articles do not at law revoke a 
will, yet if entered into for a valuable conſideration, 
amounting in equity to a conveyance, they muſt conſe- 
quently be an equitable revocation of a will, or of any 
writing in nature thereof, A woman's marriage is alone 
a revocation of her will. 2 P. Vill. Rep, 624. Cotter 
v. Layer. See S. P. reſolved in the caſe of Sir Bern- 
bam Ryder v. Sir Charles Wager. id. 332. See 4 


Rep. 61. 


Tenant in tail, remainder to himſelf in fee, deviſes his 
lands to A. and then ſuffers a recovery to the uſe of him- 
ſelf in fee, and dies without iſſue male; this is revoca- 
tion of the will. 3 P. Vill. Rep. 163. Maraueod v. 
Turner. See Vin Abr. bit. Deviſe, [R. 2.) Ca. 17. 
p. 140. Hyde v. Maſon. 5 New Abr. 541, MSS. Rep, 
| p * « 3 


| his own will,) there 


| meaſure, which was kept at Vincheſter, || 
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As to ſetting afide wills for fraud, 7 Lord 00. 
miſſioner took a difference Gon 1 K *r 
gained upon a weak man, and upon a miſt dreſen tarioh 


| or fraud; for if a will be gained from ſuch by mil. 


repreſentation, this is not 'a ſufficient reaſon' to ſet it 
afide in —_ as was determined in the Duke of New 
cafth's will, betwixt lord Thantt ard Lord Clare; and in 
the caſe of Bodvil and Roberts? But where a deed, which 
is not revocable as a will is, is ſo gaitied from ſuch ' 
perſon, and without any valuable conſideration; the 


| ſame ought to be ſer aſide in equity; 2 P. Wilt. Rep, 


270. James v. Greaves, A will obtained 7 extremit 
and upon importunity of teſtator's wife, his hand being 
guided in the writing of his name, has been ſet adde. 
Vin. Abr. tit. Deviſe, (Z. 2.) Ca. 7. p. 167. Many. 
penny v. Brown, A will likewiſe concerning land may 
be good at law, as being well executed, and yet be (ce 
aſide in equity for fraud. 1 P. Mill. 287, 299. Gy; 
v. Tracy, See Vin. Ar. tit. Deviſe, (Z. 2.) Ca. 11. 
p. 167. Branſby v. Kerridge, &c. 2 P. Will. 286, 
Stephenſon v. Gardiner, „ | 
Where a bill is brought to prove a will of lands, the 
ſanity of the teſtator muſt be proved; but it is other. 
wiſe in caſe of a deed of truſt to ſell for payment of 
debts. 3 P. Will Rep. 93. Harris v. Ing leu. V. 
B. A will having telution only to the teſtator's death, 
and not to the 3 (for till his death he is maſter of 
ore the will of a papiſt in lrelaig, 
was held to be avoided by a ſubſequent ſtatute made in 
that kingdom, which enacts, that the lands of papiſts 


| there ſhall not be ceviſeable, but deſcend in gavelkind. 


Vin. Abr. tit. Deviſe, (H. 6.) Ca. 7. p. 273. Burk v. 
Morgan. It has been ſaid, that wills (of perſonal 
eſtates only) though gained by fraud, if proved in the 
Spiritual court, are not to be controverted in equity, 2 
Vern. 8, 9 Archer v. Mon, 1 P. Will. 388. Plum 
v. Beale, 5 

So where an executor proved a will of a perſonal 
eſtate, wherein one of the legacies was forged ; it was 


| decreed, that the executor had no remedy. in equity; 


but ought to have proved the will, with a ſpecial re- 
ſervation as to that legacy, 1 P. Williams, 368. 
Plume v. Beale, But though wills {of perſonal eſtates 
only) gained by fraud, and proved 1n the Spiritual court, 
are not to be controverted in equity, yet if the party 
claiming under fuch will comes ſor any aid in equity he 
ſhall not have it. 2 Fern. 76. Nefon v. Oldfield. It 
has been determined likewiſe, that the courts of equity 
can hold plea concerning a legacy, and likewiſe con- 
cerning the deviſe of the reſduun, which is but a le- 
gacy: And they may in notorious cafes decree a le- 
gatee, who has obtained a legacy by fraud; to be a 
truſtee for another: As if the drawer of the will ſhould 
inſert bis own name inſlead of the name of the legatee. 
1 Str. 673, Marriot v. Marriot. But it has been de- 
creed in the Houſe of Lords, that a will of a real 
eſtate could not be ſet aſide in a court of equity for 
fraud or impoſition, but muſt firſt be tried at law 
on deviſavit vel non, being matter proper for a 
jury to inquire into. 1 Abr. Eg. Caſes 406. Branſly 

vo Neri. | 

As to the forms of wills, of various ſorts, ſee the 3d 
vol. of Wood's Body of Conveyancing. 

Win, /Sax.) Ia the beginning or ending of the names 
of places, ſignifies that ſome battle was fought, and vic- 
tory gained there, 

Minchelſea, The hundred of Winckel/ea where to 
be deemed as two diſtin hundreds. 9 C 10 V. 3 
c. 40. i 
inches, A kind of engines to draw barges againſt 
the fiream of a river. 21 Fac. I. cap. 32. 

Wincheſter meaſure, A ſtandard originally kept at 
Wincheſter : and we find in the laws of King Edgar, neat 


a century before the conqueſt, an injunction that one 
1ould be ob- 


ſerved throughout the realm. See Black, Con. 1 J. 


274, 275» | - enindas, 


„ * 
x 


Mindas, or Windlaſs, Corruptly wanlaſe, is a term 
for hunting of deer in foreſts to a ſtand, &c, See Wan- 
laſs. | 5 . 

Wind-Mill, A man may not erect a wind. mill 
within any foreſt, becauſe it frights deer, and draws 


company to the diſquiet of the game, V/. Tones Rep. 


293. | | 
indow⸗ Tax. By the ſtatutes 20 Geo. 2. c. 3, 42. 
21 Geo. 2, c. 10. A yearly duty is laid on every dwell- 
ing houſe inhabited of 25, having 10, 11, 12, 13, or 
14 windows 6 d. per window, having 15, 16, 17, 18, 
or 19 windows, 9 4. fer window, having 20 or more 
windows 1 5, per window, beſides the 2s, Every kit- 
cheo, ſcullery, buttery, pantry, larder, waſh-houfe, 
laundry, bake-houſe, brew-houſe, and lodging-room 
belonging to, or occupied with, any dwelling- houſe, 
whether within or not, or contiguous or disjoined from 
ſach dwelling-houſe, ſhall be deemed part of ſuch dwell- 
ing houſe, When two or more windows are fixed in 
one frame, if there be a diviſion between them of twelve 
inches breadth, they ſhall be charged as diſtin win- 
dows; and ſo if they extend to give light into more 
rooms than one. Sky-lights, and lights in garrets, 
ſtair-caſes, cellars and paſſages are chargeable. An in- 
habitant of any chamber in any of the inns of court or 
Chancery ſhall be chargeable for every window in his 
chamber, but not to the 2. on a houſe-keeper, The 
regulation of this act is under the direction of the 
commiſſioners of the land-tax, Oa default of pay- 
ment, this duty is to be levied by diſtreſs, and if no 
ſufiicient diſtreſs, the party is to be ſent to gaol without 
bail or mainpriſe till payment, See Stat. 26 Geo, 2. 


c. 17. For the more effectual levying the window-tax 
in Scotland. | 
Windſor. The mayor and bailiffs, Ic. of Wind/or 


are to maintain the great bridge there, and receive tolls 
for carriages, cattle, c. paſſing over it, and barges 
going under the ſame, Stat. 9 Geo. 2. c. 15. 

Wine, (inan) ls to be tried twice a year, wiz, at 
Eafter and Mi:haelmas; and none ſhall ſell wine but at a 
reaſonable price, by Stat. 4 Ed. 3. cap. 22. The Lord 
Chancellor hath authority to ſet the prices of wines by 
the butt; barrel, c. Perſons felling at greater prices 
ſhall forfeit 40 l. and no perſons may ſell wine by re- 
tail, but ſuch as are licenſed by jullices of peace, Qc. 
28 H. 8. cap. 14. 7 Ed. 6. cap. 5, By ſtatute, Canary 
wine, Alicant, and other Spaniſh or ſweet wines were 
not to be ſold for above 15. 6d. a quart, and Gaſcoign 
and French wine not above 8 4. the quart, Cc. unleſs 
appointed at a higher price: And when the Lord Chan- 
cellor, Treaſurer, &c, ſet the prices of all avines, they 
were to cauſe them to be written, and proclamation 
made thereof in the Chancery in term-time, or in the 
cities, towns, tc. where it is to be ſold at thoſe prices. 
Alſo the number of retailers of wines, in every city and 
market-town, was particularly limited. Stat. 7 Ed. 6. 
12 & 13 Car, 2. The King may grant commiſſions to 
commiſhoners to licence perſons to retail awine ; and they 
may under their ſeal of office grant licences, for any term 
not exceeding 21 years, under certain rents, We, the re- 
venue whereof is to be paid into the Exchequer ; but the 
privileges of the Univerſities, and of the company of 
Vintners in London, Ic. were ſaved by this ſtatute, 12 
Car. 2. cap. 25. And the revenue of wine licences is 
granted to the King, his heirs and ſucceſſors, by the 22 
t& 23 Car. 2. cap. 6. One ſingle act is ſelling by retail. 
2 Strange 718, But ſelling a dozen quart bottles of 
wine is not ſelling by retail meaſure within the ſtatutes, 
ſo as to require a licence. Ibid. 1124, Merchants, 
He. ſelling wines, who ſhall adulterate the ſame, or 
utter any adulterated wine, are liable to a penalty of 
300 J. And retailers of mixed adulterated wine, incur 
a forfeiture of 40 J. Stat. 12 Car. 2. 1. M. . 34. 
Alſo if any retailer of wine ſells it in meaſures not 
made of pewter, and ſealed, he ſhall pay 50s. for every 
offence, leviable by a juilice of peace's warrant, Ge, 
2 W.&S M. c. 14. Bot ſee 4 © 5 V. & M. Perſons 
retailing Emng/is made 4wines, (on which there is a duty 
of 12 5. fer barrel) muſt be licenſed by two juſtices of 
peace; and be keepers of publick houſes, by Stat, 10 


| ſheriff, for the taking as many of bis beaſts or 


| Geo. 2. e. 17. By the ra. 18 Geo. 2. e. 9. is given 


an additional duty of 8 J. for every ton of French min- 
and vinegar, and 4 J. for every ton of all other «wines 


and vinegars. See Stat. 26 Geo. 2. c. 12. To prevent 
wines imported from any of the out- ports, being after-' 


wards brought into the port of London or parts adjacent, 


without paying the London duty. See Black, Com. 1 V. 


288. 4 JV. 162. 5 | . ie enn 
Minter⸗hepning, Is a ſeaſon between the eleventh 


day of November and the three and twentieth day of 


April; which is excepted from the liberty of eom- 
mor.ing in the Faoreft of Dean, Qc. Star, 20 Car 2. 


cap. 3. 


- Wire, Penalty on importing: foreign card wire or 
iron wire for making 


c. 19. Iron wire, 2 V. & M. f. 2. c. 4. J. 16, 


Steel wire, 2 V. M. of. 2. c. 4 . 17. Latten, 
brafs or copper wire, 
ported, to what duties liable. 4. & M. c. 5. f. 2. 


and gold and ſilver wire im- 
Braſs wire how exempt from payment of duties on ex- 
portation. 7 An. c. 8, . 8. HINT. 671 

Clire-Drawers, It is enaQted by ſtatute, that ſilver 
auire- draaun, for making gold and filver thread, ſhall 
contain certain quantities to the pound weight, on 
pain of 5 . per ounce wanting, 9 & 10 V. 3. 
c. 39, The ſilver quire to be dratwn for filver thread, 


is to hold eleven ounces and -fifteen penny weights, 
and all ſilver to be gilt and uſed in the awire-drawers 


trade, ſhall hold eleven ounces! and eight penny- 
weights of fine filver on the pound weight Troy; 
and four penny-weights and four grains of gold, to 
be laid upon each pound of ſilver, on. forfeiture of 
5 5. for every ounce made otherwiſe. 15 Geo. 2. cap. 
78. | | 3 


Wiſta, A rot of land among the Saxons j; being 


the quantity of half a hide, and the hide 120 acres— - 


Octo virgatæ unam hidam faciunt ; wiſta vero guatuor wire 
gatis conflat, Mon. Ang, Tom. I. p. 33. 
Witam, Secundum witam jurare, Was for a perſon to 


purge himſelf by the oaths of ſo many witneſſes, as 


the offence required. Leg. Ine, cap. 63. 5038 
Witchcraft, Uling of, was felony by Sat. 1 Fac. 1. 
cap. 12, repealed by 9 Geo. 2. c. 5. See Conjuration. and 
Black. Com. 4 V. Go, 429. | 
Wite, A Saxon word, uſed for puniſhment; a pain, 
penalty, mult, Wc, And wwitefree is a term of pri- 
vilege or immunity from fines and amercements, Sax. 
Didt. From hence come the words Bloodwite, Lecber- 
abite, &c. 0 FED 5 
Witena-gemot, or Wittena-gemot, (Sax. Conventur 
Japientum) Was a convention or aſſembly of great men to 
adviſe and aſſiſt the King, anſwerable to our parliament, 
in the time of the Saxons ; or, rather an aſſembly. of the 
whole nation, See Diets, and Squire's Anglo-Saxon Go» 
vernment 165, Cc. | | 
Witens, Were the chief of the Saxon Lords or 
Thanes, their nobles and wiſe men. Sax. Dig. 
Witerden, A taxation of the V Saxons, impoſed by 
the publick council of the kingdom, Chart, Ethelzvolf. 
Reg. Anno. 8 5 5. "EY 
- Withdrawing from allegiance, By 3 Fac, 1. c. 4. if 
any natural-born ſubject be withdrawn from his alle. 
giance, and reconciled to the Pope or See of Rome, 
or any Other prince or ſtate, both he and all ſuch as 
procure ſuch reconciliation ſhall incur the guilt of 
high treaſon, | | 
Withernam, {From the Sax, Wither, i, e. altera, or, 
as ſome ſay, contra, Nam, captie) Is where a diſtreſs 
is driven out of the county, and the ſheriff upon a 
replevin cannot make deliverance to the party diſtrained: 
In this caſe the writ of awithberaam is direQted to the 
who did thus unlawfully diſtrain, into his hopes 
the party: make deliverance of the firſt diſtreſs, Ege. 
It is a cating or repriſal of other cattle or goods, in 
lieu of thoſe that were formerly unjuſtly taken nad 
eſloined, or otherwiſe witholden, F. V. B. 68, 69. 
2 Infl. 140, Stat. Wefl, 2, 13 Ed. 1. c. 2, This writ 


is granted on the return of the ſheriff upon the 
and p/uries in replevin, that the cattle, Ws n 


by 


11 R 


of wool cards, 13 C 14 Car. 2. 
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by reaſon whereof. he cannot replevy them; and it 


ppears by our books, that the ſheriff may award 
ewithernan on replevin ſued by plaint, if it be found 
by inqueſf in the county, that the cattle were el- 
loined accordiag to the bailiff's return, Cc. Though 

n the werbernam awarded in the county- court, if 
the bailiff doth return that the other party hath not 


any thing, there ſhall be an a/ias and pluries, and ſo in- 


finite, and no other remedy there: But on a wwither- 
nam returned in the King's Bench, or Common Pleas, 
if the ſheriff return that the party hath not any thing, 
Or. a capias ſhall iſſue againit him, and exigent and 
outlawry, New. Nat. Br. 166. In replevin, Cc. the 
ſheriff returns averia elongata ſunt by the defendant ; 
thereupon a writ of witbernam is awarded; and if he 
return bil, the plaintiff proceeds to outlawry by alias 


and plaries cap. in withernam, and - ſo to exigent : | 
And there is ſome difference where the defendant | | 
| hand may be proved. Stran. 34. Laying a wager on 
the cauſe coes not incapacitate for a witneſs, Stran 
652. Party whoſe deed is forged, no witneſ; 


appeateth upon the retura' of the pluries capias, and 
when he ſtays longer, and appears on the return of 
the exigent and not before; for in the firſt caſe his 


_ cattle ſhall not be taken in withernam: but he muſt | 


find pledges to make deliverance, or be committed ; 
and, in the Jait caſe, be ſhall not only find pledges 
for making deliverance, but ſhall be fined, and his 
cattle may be taken in withernam: In both caſes, 
the plaintiff may declare for the unjuſt taking, and yer 
detaining of his cattle, and ſo go to trial upon the 
right; and if 'tis found for him, then he ſhall re- 
cover the value cf the cattle with coſts and damages, 
or may have the cattle again by a retorn. habendo direct- 
ed to the ſheriff; but if it be found for the defendant, 
he ſhall keep the cattle, and have coſts and damages 
for the unjuſt proſecution, 1 Brownl, 180. 3 Nel/. 
E 

A deſendant in replevin may have a writ of Qurther- 
nam againſt the plaintiff; as if the defendant hath a 
return awarded for him, and he ſueth a writ de retorn. 
Babendo, and the ſheriff return upon the pluries, 9 


averis clongata ſunt, he ſhall have a /cr. fac. againſt the 
ledges which the plaintiff put in to proſecute, Fe. 


and if they have nothing, then he ſhall have a capias ad 
ewithernam againſt the plaintiff, 61d. And the cattle 
taken in auitlernam are to be ad valentiam, i. e. to the 
value of the cattle that were firſt taken and detained; 
for it is to be underſtood not only of the number of the 
cuttle, but according to the worth and value; other- 
wiſe he that brings the replevix and ævithernam, will be 
deprived of his ſatisfaction. 3 Lill. Abr. 690. Where 
cattle have been t-ken in w7thernam, they have been by 
a rate of court delivered back and reſtored to the owner, 
on his payment to the plaintiff of all his damages, colts 
and expences. Ibid. Cattle taken in wvithernam may 
be milked, ot worked reaſonably ; becauſe they are de- 
livered to the party as his own cattle, Cc. Contra of 
cattle diſtrained. 1 Leon. 302. This word wwzthernam 
alſo ſignifies repriſals taken at ſea by letters of mart 
ſhips. See Replevin, © | 

* Witherſake, An apoſtate, or perfidious renegado. 
Leg. Cant. Cap. 27. 2 ; : 

- Witneſs, (Tei Is one that gives evidence in a 
cauſe; an indifferent perſon to each party, ſworn to 
ſpesk the truth, the whole truth, and nothing but the 
truth: And if he will be a gainer or loſer by the ſuit, 
he thall nor be ſworn as a witneſs, 2 Lill. Abr. 700. 
If a witneſs to a bond becomes adminiſtrator of the 
obligee, his hand may be proved. 1 Strange 34. If a 
avitne/; becomes intereſted, - his depoſition taken before 
cannot be read. 7bid. 101. gu. A party whoſe deed is 


forged, is no evirnre/5 on an inditment for the forgery. | 


2$triinge 728, Party ſuppoſed to be defrauded, allowed a 
avitneſs in perjury. Ibid. 1229. The proprietor of a note 
allowed a ate on an indictment for tearing it. 1 Strange 
595. Giver of a note no avitne/s on an inditment for per. 
ury, in denying an agreement relating to it. 2 Strange 104.3. 
efendint in ejectment no «vitne/5, on an indictment for 
perjury at the trial. 15;d, 1104. The creditor of a bankrupt 
is no dine to prove him a gameſter, 1 Strange 507. A 
creditor allowed to prove the debtor not intitled to his diſ- 


* * 
o 
* 


_— 


— 


charge on the mint act. IBid. 650. The vendor Witneſ; 0 

title, where there is no covenant for ods 
[hid. 445. gu. Wife of prochein amy a Witnef;, 754 
506. Prochein amy no witne/5. 2 Strange 1026. 4 
guardian on record, no wwitne /i. 1 Strange 506 
Wite of a party, admitted to prove her huſband', 

death. Ibid 568, Wife witneſs againſt her buſbang. 
on an indiefment for an aſfnult on herſelf, % 


633. The wife of one defendant cannot be a Wt 


%% for the other, on an inditment againſt two, 5 
attempt to arreſt, 1 Strange 650. In an aRion 2. 


"gaintt the maſter for the negligence of his, ſerva;; 
the ſervant, having a releaſe from the defendant, W's. 
competent wwz/ne/s. | | | 
ſervant, who overpays-money, is a witneſs in an action 
for it again. 1 Strange 647. | 


2 Strange 1083. A poldſmith', 


A witneſs to a deed becoming adminiſtrator, Se. his 


Stran. 728, Bankrupt not admitted to prove his own 
act of bankruptcy: Stran. 828. If the witneſs to 3 


| deed becomes infamous, he is confidered as dead. 
| Seran. 833. 
murder. drran 856. This is, on his affirmation ; but 


Quaker no witneſs in an appeal of 


if a quaker will take an oath, he may be a wit. 
neſs in any criminal proceeding. Aſſidavit of one 
convicted of forgery not to be read to ſupport a 
complaint. Stran. 1148. Party ſuppoſed to be de. 
frauded, allowed a witneſs in perjury. Stran. 1229. 
A bond proved by co-obligor. Stran. 35. 

If a wwitne/s being ferved with a ſubpana does 
not attend, the court will grant an attachment 2 
gainſt him. 1 Strange 510. 2 Strange 8 10. But he 
ought to have reaſonable notice of the trial. 1 Stray. 
510. To be ferved perſonally. 2 Stran. 1054. And 
reaſonable expences rendered to him. Bid. 1:50. See 
Evidence. | 

See alſo farther as to witneſſes, Black. Com, 3 V. 
369. Witneſſes for - priſoners, Id. 4 V. 352, 434. 
Tampering with witneſſes, Id. 4 J. 126. The ex- 
pences of witneſſes, Id. 3 J. 369 4 /. 355. 
Witneſſes to deeds, Id. 2 Y. 307. Witneſſes to 


wills, Ja. 2 V. 501. Trial by witneſſes, Id. 3 J. 


336. Where two witneſfes are neceffary, 14. 3 V. 
370. &F. 350. MES WE x 
— Wittena-gemote, See Witena. gemote, and Black. Con. 
I V. 148. 4 F. 405. | 

Woad, A profitable herb much uſed for the dy- 
ing of blae colours, mentioned in the Stat. 27 H. 8. 
cap. 2, 
Wold, Sax.) Signifies a down, or open cham- 
paign ground, void of wood; as Stow in the Wolds, 
Cotfwold in Gloucefterſpire, &c. - 

Wolifchead, or Wolferhefod, (Sax.) Caput Luji- 


num, Was the condition of ſuch as were outlawed 


in the time of the Saxons; who, if they could not 
be taken alive to be brought to juſtice, might be 
ſlain, and their heads brought to. the King; for 
they were no more accounted of than a woff's 
head, a beaſt ſo hurtful to man. Leg. Edu. Coy. 
Bra#. lib. 3. | 
Gomen, Laws relating to, A woman is capable 
of being a ſexton, and of voting at an election fof 
one, 2 Strange 1114 A baſtard is within the ſta- 


| tute of P. & M. againſt taking away young women, 


Ibid. 1161. See Baron and Feme, Forcible Marriage, 
Kr. | | Jeong | 
Wong, A Saxon word for field, ———Tres acrat 
terre jacentes in le wongs, i. e. in Campis opinor ſemi- 
nalibus. Spelm | — 
- Wood, If any perſon purpoſely barn any pile of 
wood, or bark any trees, c the owner may fe 
cover treble damages for it in treſpaſs. Sal. 37 
Hen. 6. c. 6. None may deſtroy any woods, by 
turning them into tillage or paſture, Cc. if tuo 
acres or more in -quantity, on pain of 40s. i 
acre; And no perſon ſhall ſuffer his ſwine to $9 - 


W O O 


wood unringed, under penalties, Where there is 
 kvovd or coppice in common, the lord may incloſe a 
fourth part, Cc. 35 H. 8. c. 17. 13 Elia. c. 25. 
If coppice wood is felled at or under twenty-four 


years growth, there muſt be left twelve ſtandils of 


oaks in every acre, or the like number of aſh, elm, 
c. on, pain of forfeiting 3s. 6d. for every ſtandil 
wanting; and they are not to be cut down till ten 
inches ſquare within three foot of the ground, or un- 
til ſo many years after left, under the penalty of 
6's. 8 d. Cc. Stat. 35 Hen. 8. cap. 17. All a. 
or coppices felled at fourteen years growth, ſhall be 
preſerved from deſtruction for eight years; and no 
cattle be put into the ground from the time of ſelling, 
till five years afterwards, by 13 Eliz. cap. 25. The 
ſtatutes 43 Eliz. cap. 7. and 15 Car. 2. cap. 2. provide 
againſt wwoodfealing, ordaining recompence to be made, 
and infliting a forfeiture of 10s. &c. Burning <v0ods, 
or underwood, is made felony: And perſons mali- 
ciouſly cutting or ſpoiling timber-trees, fruit=trees, 
c. are to be ſent to the houſe of correction for 
three months, and whipt once a month, by 1 Gee. 
1. c. 48. Alſo where perſons deſtroy trees, woods, 
or break open hedges, the owners ſhall have ſatisfac- 
tion from the inhabitants of the place, as for dikes 
overthrown in the night, provided by 13 Ed. 1, un- 
der approvement: If the offenders be not convicted 
in fix months, &c, 6 Geo. 1. cap. 16. It has been 
adjudged, that if 4. plant a tree upon his own ground, 
and in growing its roots extend into the land of B. ad- 
joining, they are tenants in common of this tree: But if 
all the root grows in the ground of A. though the boughs 


overſhadow B.'s land, yet the branches follow the root, 


and the property of the whole is in 4. 1 £4. Raym. 


eee A certain quantity of grain paid by the 
tenant of ſome manors to the lord, for the liberty to pick 
up dead or broken wood. Cartular. Burgi S. Petri MS, 
142. 
cltood⸗ geld, Is taken to be the cutting of wood within 
the foreſt, or rather money paid for the ſame to the foreſt- 
ers; or it ſigniſies to be free from payment of money, for 
taking wood in any foreſt, Crimp. Juriſ. 157. Co. Lit. 


233. 


Moodmen, Seem to be thoſe in foreſts, that have their : 


charge particularly to look to the King's woods there, 
Cromp. Juriſd. 146. 7 
 _- Woodmote, Is the old name of that court of the foreſt 
which is now called the Court of Attachments ; and was 
wont to be held at the will of the chief officers of the fo- 
reſt, without any certain time, till ſince the ſtatute of 
Charta de Foreſta. Manwood, 
Black. Com. 3 V. 71. | | 
Wood-ylea-Court, A court held twice in the year in 
the foreſt of Clus in Shropſhire, for determining all mat- 
ters of wwoodand agiſtments there. 


Woodſtock, Wool and yarn may be ſold in Yoog- 
ſtock on market and fair days, 18 Elig. c. 21. Sce 
Marlborough. | 


Wtoodward, Is an officer of the foreſt, whoſe office 
conſiſts in looking after the woods, and vert and ve- 
niſon, and preſenting offences relating to the ſame, Oc. 
And abo -r may not walk with bow and ſhafts, but 
with foreſt bills. Cromp. Juriſ. 201. Manwood, par, 1. 
1809. | 
"Good, Being a faple commodity of the greateſt va- 
lue in this kingdom; the employment of our poor 
at home, and our moſt beneficial trade abroad, de- 
pending in a great meaſure upon it; there have been 
divers good laws made to preſerve the ſame intirely 
to ourſelves, and to prevent its being tranſported to 
other nations. The Stat. 27 Ed. 3. declared it felony 
to tranſport 4avoo/ But the felony was repealed by 
38 Ed. 3. cap. 6, By the 12 Car. 2. cap. 32. 
If any perſon ſhall export any wool, yarn, Wc. be 
ſhall forfeit the ſame, and for every pound weight 
of goods 3s, And the owners of the ſhip in which 
it thall be tranſported, being privy to the offence, 
mall forfeit all their intereſt in the ſaid ſhip; alſo 
the maſter and mariners aſſiſting, all their goods; 


Cap. 22, pag. 207. See 


8 Ken. 6. c. 23. 
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and any perſons may ſeize ſuch abel, ald ſhull be 
intitled to one moiety, add the Kirg to the other 


moiety of forfeitures, &c. The 13 14 Car. 2. 
cap. 18. made the tranſportation of ws felony 
again; though this being thought too ſevere, the 7 
& 8 W. 3 cap. 28. a ſecond time repeals the fe- 
lony, and ordains that exporting <voo/ beyond ſea ſhall 
incur a forfeiture of the veſſel, and treble value; and 
perſons aiding and zfliſting, to ſuffer three yeats im- 
priſonment. 1 | by 

By the ſtat. 9 & 10 V. 3. cap. 40. the former 
laws are explained, and a further provifion is made 
againſt tranſporting evoo/; by obliging entries to be 
made of % ſhorn, and wee not to be carried near 
the ſea · ooaſts, but between ſun · riſiug and ſun-ſetting, Wc, 
Unlawful exporters of weol, where judgment is ob- 
tained againſt them, are to pay the ſum recovered 
within three months; or be liable to tranſportation 
for ſeven years as felons. 4 Geo. 1. cap. 11. The 
Adqmiralty hall appoint three ſixth rate ſhips, and 
eight {loops to cruiſe on the coaſts, and fearch and 
ſeize veſſels having manufaRures of woo/ of the king- 
dom of Jreland, to be exported to foreign parts; 
which with the ſhips ſhall be forfeited, Sc. Stat. 
5 Geo. 2. cap. 21. All wwoollen manufactures are to 
be ſhipped from Dablin, and ceitain other ports in 
Ireland, and imported here into Biddeford, and ports 
named, and none others; and be brought from thence 
hither in ſhips built in Great Britain or Ireland, and 
duly regiſtred on oath. 12 Geo, 2. c. 21. Wool-fells, 
Sc. ſhall be packed up in leather, or canvas Mark- 
ed, and not in any box, &c, on pain of forfeiting 
3s. for every pound: Alſo no coverlets, waddings, 
or beds, &c. ſtuffed with combed woe, may be ex- 


ported under the like penalties as for exportation of 


wool, Stat. id. Perſons that, by way of inſurance, 
undertake to carry woollen goods abroad, ſhall for- 
feit 500 1. And if they give a bribe or reward to any 
officer to connive at exporting aui, they are liable to 
300 J. forfeiture; and perſons obſtructing the officer, or 
being armed, c. reſcuing any goods, ſhall be tranſ- 
ported as felons, for ſeven years. Jbid, See 13 Ges. 
2. ec. $5 | | 
Ulooi-dzivers, Are ſuch as buy vo- in the country of 
the ſheep owners, and carry it on horſeback to the clo- 
thiers, or to market-towns, to ſell again, 2 & 3 P. & 
M. e. 13. | wrote 
Mooiberbekod. See Mol faſbead. | : 
eool-hey, Its ground, wharf and key, in the pa- 
riſn of All-Jaints, Barking, in London, veſted in truſ- 
tees for his Majeſty, his heirs and ſucceſſors, &fc, 8 G 
. 31. 
cUoollen Manufattures, Combination of weavers, 
wool-combers, Ac. prohibited, 12 G. 1, c. 34. 29 G. 
2. e. 33. Extended to combers of Jer/ey wool, frame. 
work-kaitters and ſtocking- makers, 12 G. 1. c. 34. J 8. 
and to other manufactures, by 22 G. 2. c. 27. / 2. Re- 
gulations for the payment of wages, 13G. 1. . | 55 
9. 29 C. 2. c. 23. 30 G. 2. c. 12. Puniſhment of 


| endgatherers, 13 G. 1. c. 23. / 8. Having in cuſto- 


dy cloth ſtolen from the rack, or wool left to dry, 
firſt offence treble value, third tranſportation, 1 5 Geo, 2. 
„ | | ; 
Wool-ſtaple, Mentioned in far. 51 H. 3. fat. 5. is, 
That city or town where wool was fold. See Staple, 
Woolwinders, Thoſe that iind up every fleece of 
wool, intended to be packed and fold by weight, in- 
to a kind of bundle, after it is cleanſed as requir- 
ed by ſtatute, to avoid ceceits by thruſting in locks 
of refuſe veel, and thrumbs, to gain weight: They 
muſt be ſworn to perform this office truly, between 
the owner and the woo! buyer or merchant, by Stat. 
23 Hen. 8. c. 17. Perſons wind- 
ing and ſelling deceitful ae,, ſhall ſorſeit for e. 
very fleece 6 4. And if ai pacters do not make 
good and due packing, without putting any locks 
pelt evool, ſand, earth, dirt, Cc. in fleeces, — 
tion of treſpaſs and deceit lies againſt them, Ec. 
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6 Wozceſter. 


_,- Wozthieft of blood, 


** L * F a C 6 
N. Y bk 4 * 
* 7 La by LY * x 
8 * . , 4 y * 
: 1A a 


guardians of the ; 
the liberty of holding the ſaid market, and all tolls 
uſually. had by the mayor, aldermen and citizens, 
-ſhall be veſted in ſoch guardians, for the uſes expreſſ- 
ed in the act 2 & 3 Ann. c. 8. Stat. 4 Geo. 2. 
Eo 16. | | | | 
- eeozceſters, and avorſted cloths, are mentioned in many 
of our old ſtatutes, as 17 R 2. 7 E. 4. 14 15 Hen. 
8. c. 3. Cc. See Abr. Stat. | 5 FR 
Wozds, Which may be taken or interpreted by 
law in a general or common ſenſe, ought not to re- 
ceive a firained or unuſual conſtruction: And ambi- 


c 


ous wordt are to be conſtrued ſo as to make them 


ſtand with law and equity; and not to be wreſted 
to do wrong. A Latin word in pleading, which 


fignified: divers things, was well uſed to expreſs that 
thing intended to be expreſſed by it: Incertain 


.avords. in a declaration, are made good and certain 
'by a plea in bar, where notice is taken of the 
meaning of them; and words which are in them- 


.felves uncertain,” may be made certain by ſubſequent 


or following words, The different placing of the 
ſame wordt may cauſe them to have a different 
ſenſe, and conſtroction: A word which is written 
ſhort or abbreviated, is not good without a daſh to 
diſtinguiſh it: And ſenſeleſs awords. are void and idle; 
though they ſhall not hurt where it is good without 
them. Nor ſhall words in deeds that are needleſs, 


impeach a clauſe certain and perfect without ſuch. 


awords. 2 Lill. Ar. 711, 712, 713, 714. Hob. 313. 
Vide Scilicet. 1 | | 

Moꝛds Defamatory that are actionable, and criminal, 
making libels, and high treaſon ; 4vords how expounded 
in wills, Sc. See the Heads, _ | 

_  Wozds, treafonable. It ſeems clearly to be agreed, 
that by the Common law, and the ſtatute of Eduard 3. 
words ſpoken amount only to a high miſdemeanor, and 
no treaſon.. See Black. Com. 4 V. 80. | | 

-  Workzhouſes, The moſt conſiderable avork- houſe 
in the city of London, is that in Brfbopgate-fireet ; where- 
in ſome hundreds of idle perſons ate conſtantly em- 


| ployed in beating hemp, fc. and a great many 


poor children maintained and educated. + Sat. 13 & 
14 Car. 2. And in the city of Brifo/ a great work- 
Houſe is erected, for the better employing and. main- 


- taining the poor, governed by a corporation, c. 


7 & 8 V. z. So in the cities of Wercefler, Glou- 
ceſſer, and Canterbury, by the Stat. 3 Ann. 13 Geo, 1. 
and 1 Geo. 2. Parochial Work- houſes, fee Poor. 
” Mozmtak. lem eff ibidem, apud. Sc. de Wormtak, 
wi ſol viii den. ſolvend annuatim ad Feflum S. Martini. J 
quific. Heref. 22 Rich. 2. „C 
Coꝛt, or Wozth, (From the Sax. Veorth) A curtilage 
or country farm. Mat. Weftm. 870. 
An expreſſion of the lawyers, 
fignifying the preference given in deſcents, to ſons before 
daughters. | = Wis 
*  Wozthine of Land, Is a certain quantity of ground, 
ſo called in the manor of King ſland in the county of 
Hereford: And in ſome places the tenants are called 
Vortbies. Conſuetud. Maner. de Hedenham in Com. Bucks, 
13 Edw. 3. | I. 
Grech, (Lat. Wreccum Maris, Fr, Wreck de Mer, 
ſometimes writ Wreche, Werec, & Seup werpe, quaſi 
"Sea-up-werp, i. e. Ejectus Maris) Signifies in our law 
ſuch goods as, after a ſhip-wreck, are caſt upon the 
land by the ſea, and left there within ſome county; 
for they are not wrecks ſo lonz as they remain at 


- ſea, in the juriſdiftion of the Admiral'y, 2 Inf. 167, 


Where a. ſhip periſheth on the ſea, and no man e- 
ſcapes alive out of it, this is called wreck: And the 
goods in the ſhip being brought to land by the waves, 
belong to the King by his prerogative, or to the 
lord of the manor. 5 Rep. 106. By the Common 
law all wrecks belonged to the crown; and there- 
fore they are not chargeable with any cuſtoms, and 
for that goods coming into the kingdom by vreck, 
are not imported by any body, but caſt aſhore by 


A market for hops to be held by the: 
poor of the city of -Woreefler; aud 


| 
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to the King's uſe, only when no owner could. be found; 


and in that caſe, the property being in no man, it of 


conſequence belongs to the King, as lord of the n 

ſeas, Wc. Brad. lib. 2. cap. 5. And by the N pod 
Weſtm. 1. 3 Ed. 1. cap. 4. it is enaQed, that when a 
man, or any living creature, eſcapes alive out of a ſui 
caſt away, whereby the owner of the goods may. be 
known, the ſhip or goods ſhall not be wwrect; but the 
ſame ſhall be kept a year and a day by the ſheriff, to 
be reſtored to any perſon that can prove a property 
goods within that time; and if no body comes 
then the ſame ſhall be forfeited as aureck. The year 
and day ſhall be accounted from the ſeizure; and it 
the owner of the goods dies within the year, his execut. 
ors or adminiſtrators may make proof: And when 
the goods are bong, peritura, the ſheriff may ſell chem 
within the year; ſo as he diſpoſes of them to the beg 


| advantage, and accounts for them, &c, 2 Toft, 169. 


5 Rep. 106. Wood's Iaſl. 214. If a man have a grant 
of aurecł, and goods are wrecked upon his lands, and 
another taketh them away before ſeizure, he may bring 
action of treſpaſs &c. For before they are ſeized, there 
is no property gained, to make it felony, 1 Hank, 
F. C. e 

If goods wrecked are ſeized by perſons having no 
authority, the owner may have his action againſt them; 
or if the wrong-doers are unknown, he may have a com- 
miſſion to enquire, Oc. 2 Inſt. 166. Goods loſt by 


tempeſt, or piracy, c. and not by wreck, if they af. 


terwards come to land ſhall be reſtored to the owner, 
27 Ed. 3. cap. 13. Where a ſhip is ready to fink, and 
all the men therein, for the preſervation. of their lives, 
quit the ſhip, and afterwards ſhe periſhes; if any of the 
men are ſaved and come to land, the goods are not 
loſt: A ſhip on the ſea was chaſed by an enemy; 


| the men therein for the ſecurity of their lives forſook 


the ſhip, which was taken by the enemy, and ſpoiled 
of her goods and tackle, and then turned to ſea; 
after this by ſtreſs of weather ſhe was caſt on land, 
where it happened her. men ſafely arrived ;' and it was 
reſolved that this was no evreck. 2 nfl. 167. If a 
wreck happens by any fault or negligence in the maſter 
or mariners, the maſter muſt make good the loſs ; but if 
the ſame was occaſioned by tempelt, enemies, Cc. he 


| ſhall be excuſed: And making holes in ſhips, or doing 


any thing wilfully tending to the loſs thereof, is felony, 
by Stat. 12 Ann, Which act requires juſtices of peace 
to command aſſiſtance for preſerving ſhips in danger of 

wrecks on the coaſts; and officers of men of war, and 
other ſhips, are to be aiding, &c. under the penalty of 
100 l. No perſon ſhall enter any ſuch ſhip without 
leave from the commander, or a conſtable, c. And 
perſons carrying away goods from ſuch ſhips, are liable 
to pay treble value; but the perſons giving aſſiſtance, 
ſhall be paid by the maſters a reaſonable reward for 
ſalvage, Sc. 12 Ann, St. 2. c. 18. See Pilot. Ma- 
riners Hip- aurected how relieved abroad, by Stat. 16 9 
Geo. 2. See Stat. 26 Geo. 2. c. 19, For enforcing the 


| laws againſt perſons, who ſhall Real or detain - 


the wind. and ſea: But it was uſual to ſeize wrecks | 


3 


<wreeked goods, and for the relief of | perſons ſuffering 
loſſes thereby: Whereby it is enacted (amongſt other 
things) That perſons convicted of plundering, ſtealing, 
Sc. ſhip-wrecked goods, &c. or of obſtructing the 
eſcape of any perſon from a wreck, or of putting 
out falſe lights to bring any ſhip or veſſel into dan- 
ger, ſhall ſuffer death. Vide Mariner. | 

careckfree, Is to be exempt from the forfeiture of 
ſhip-wrecked goods and veſſels; which K. Edw, 1. by 
charter granted to the Barons of the Cingue Ports, Placit. 
temp, Edw. 1. 14 0 15 

Writ, Breve in Sax. Writan, 1, e. Scribere) In gene - 
ral is the King's, precept, in writing under ſeal, iſſuing 
out of ſome court to the ſheriff, or other perſon, an 
commanding ſomething ta be done touching a ſuit of 
action, or giving commiſſion to have it done. Term 
de Ley. 1 Infl. 73. Alſo a writ is ſaid to be a formal 
letter of the King's, in parchment. ſealed with a ſeal, 
directed to ſome judge, officer, or miniſter, &c. at the 
ſuit or plaint of a ſubject, requiring to have a thing 


done, for the cauſe briefly expreſſed, which is to be 
| | diſcuſſed 


U 
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diſcuſſed. io. the proper court according - to 3 0¹. 


Mat. Br. 4. Shep. Abr. 245. Of writs there are divers 


% 


kinds, in many reſpects; ſome aurits are grounded on 


rights of action, and ſome in nature of commiſſiont; ſome 
mandatory. and extrajudicial, and others remedial; and 
ſome are patent or open, and ſome cle or ſealed up; 


ſome writs iſſue at the ſuit of parties; ſome ate of 


caſes to the party, e. 
7 Rep. 20. | 


ed before the ſuit is begun, 


| office, ſome ordinary, and others of privilage; and 


tome writs are directed to the ſheriffs, and in ſpecial 


I Inft. 289. 2 Inft. 39. 


The <urits in civil actiont are either original or judicial. 
Original writs are iſſued out in the court of Chancery, 
for the ſummoning a defendant to appear, and are grant- 
| to begin the ſame; 
and judicial writs iſſue out of the court where the origi- 
nal is returned, after the ſuit is begun: The originals 
bear date in the name of the King; but judicial 


evrits bear teſte in the name of the chief juſtice: 


And it is obſerved, that a awrit without a teſte is not 


good, for the time may be material when it was taken 
out, and it is proved by the 7%; and if it be out of 


the Common law courts, it muſt bear date ſome day in 
term, (not being Sunday) but in Chancery writs may be 
iſſued in vacation as well as term-time, as that court 
is always open; alſo there are to be fifteen days between 
the teſte and return of all crits, where the ſuit is 
by original; but by ſtatute delays in actions by 
reaſon' of fifteen days between the teſte and return 
of qwrits in perſonal actions, and ejectments, are re- 
medied. F. V. B. 51, 147. 2 I. 40. Lutw, 337. 
13 Car, 2. cap. 2 | | 

Writs in actions are likewiſe real; concerning the 
poſſeſſion of lands, called Writs of Entry, or of right 
touching the property, Se. Per/onal, relating to goods, 
chattels, and perſonal injuries ; and mixed, for the re- 
covery of the thing, and damages. 2 In/t. 39. And 
aurit may be pofſefſory, of a man's own poſſeſſion; 
or anceſtrel, of the ſeiſin and poſſeſſion of his anceſtor : 
And there are certain writs of prevention or anticipation ; 
and of reftitution, &c, But the moſt common wwrizs in 
daily uſe, are in debt, detinve, treſpaſs, action upon 
the caſe, accompt, and covenant, &c. which with 
others muſt be rightly directed, or they will be naught, 
F. V. B. Style 42, 237. And in all writs care is to be 
taken, that they be laid and formed according to the 
cauſe or ground of them, and ſo purſued in the pro- 
ceſs thereof: Though the ævrit in ſome caſes may be 
general; and the count or declaration ſpecial, Hob. 18, 
84, 251. After the action is fixed on, for a wrong 
done, or right detained, ſuch a writ muſt be taken 
out as is ſuitable to the action; for the avrit is differ- 
ent from the action; though they are often conſounded : 
The writ is to be grounded updy the action, and is the 
means to bring the plaintiff to his right. Yood's Inſt. 560. 

The King's writs cannot be denied to the ſubject; 
and it is regularly true, that no man ſhall be puniſhed 


for ſuing of awrits in the King's courts, be it of right 


- or wrong: But writs may be abated in ſeveral caſes, 


Sc. Ibid. An original writ defective in form is 
abateable; but no abatement of the aurit is admitted 
after judgment in the cauſe, the writ being allowed by 
the pleadings and proceedings; and a eurit that did 
not purſue the exact form of the regiſter, has been held 
good. 2 Lill. Abr. 717. Hob. 51. 3 Nelſ. Abr. 575. 
Mrits judicial, if erroneous, may be amended; original 


aorits are not amendable, if the error be by default of 


the party who gave inſtructions; yet a new original 
may be taken out, where it is not amendable. 2 
nne | 

Writs may be renewed every term, until a defend- 
ant is arreſted; but in B. R. if the latitat be not re- 
newed in five terms, a new 4vrit is to be taken out, and 
the plaintiff may not renew the old one, The ſherift's 


bailiffs cannot execute a writ directed to the ſheriff, with - 


out his warrant; and if in a writ ſeveral perſons are 
included, (for four defendants may be in one wwrz2) 
there muſt be ſeveral warrants from the ſheriff to exe- 
cute the ſame, Comp. Attorn. All writs are to be re- 
turned and filed in due time, to avoid peſt-ierminums; 
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and, it is very unſafe. co keep 


it comes to his hands, though ,the plain 


writs.onfiled, becauſe the 
fliog them is the warranty fot the proceeding And 
where a wrt is iſſued out direfed . to the ſheriff, when 
tiff cequares the 


| EN $5 \ 
aurit back again, the ſheriff m 


* * 


| auſt,return and Ale it in 
the court where returnable ;_-unleſs-the plaigtiff procure 
a writ of, ſuperſedear 2 Lill, Abr: 729. Attachment 
lies agaioft ſheriffs, &c. for nor executing”a. wit, or 
for doing it oppteſſively by force, extorting. money N. 
on, or not doing it effectually, thro? any cortupt prac- 
tice. Vide 8 Rep. 86. Abe court of B. R.  Cannov 
give judgment of a writ but where it is before them; 


and has deferred to quaſh it, becauſe the defendant 


5 
not preſent in court. 1 Ld. Raym. 618, 620. See 112 
HFariance, &c. | 1 1 1 42 1120 a 
Writ of Ffliſtance, le a Writ iſſuing out. of, 2 
Exchequer, to authoriſe any perſon to take a conſſab e, 
or other publick officer, to ſeize goods or mefchan- 
dize p-obibited and uncuſtomed, Sc. And there is 
cori of this name iſſued out of the Chancery, to give 
poſieſſion of land. Stat. 14 Car. 2. cap. 1. 0 
Writ of Delivery, In what caſes grantable, 13 & 14 
Car. 3. 4 Lf $06: | 
Writ ok Entry. See Ea, enn 
Urit of Jnquiry of Damages, Is a judicial crit, 
that iſſues out to the ſheriff opon a judgment by de- 
fault, in action, of the caſe, covenant,  treſpals, trover, 
&c. commanding him to ſummon a jury to enquire 
what damages the plaintiff hath ſuſtained. occgſfone præ- 
miſſorum; and when this is returned with the inquiſition, 
the rule for judgment is given upon it; and if, nothing 
be ſaid to the contrary, judgment is thereupon enter- 
ed. 2 Lill. Ar. 721, This vit lies on a aihil dicit, 
non ſum informatus, or a demurrer; but not upon a 


* 


verdict; and it is executed before; the ſheriff, or his 
deputy, at the which time both parties have the liberty 
of being heard before the ſheriff, by their counſel. or 
attornies, and evidence may be given on both ſides: 
It is the duty of the jury diligently to inquire what 
damages have been ſuſtained by the plaintiff, and this 
cannot be without evidence given them; and if where 


an indebitat. aſſump/it is brought for 100 J. for goods 


fold, and the deterdant lets this go by default; if 


the plaintiff, at the executing the avrit of * inquiry, 
gives no evidence to the jury of any goods ſold or 
delivered to the defendant: In this caſe, the ju 
muſt find ſome damages, becauſe the defendant. hai 
confeſſed the action, and admitted that there is damage; 
but there not being any proved, they ought to find 
only a penny, or ſome ſuch ſmall matter. 2 Lill, Abr, 
Sh, 74d | | 
a If : writ of inquiry be executed without giving due 
notice thereof to the defendant, it ſhall be quaſhed. 2 
Lill. 721. In action of covenant, judgment was given 
for the plaintiff in the Common Pleas by default, and a 
awrit of inquiry of damages executed, and final judg- 
ment for the. plaintiff, And on a vrie of error brought 
in B. R. amongſt other exceptions, one was, that no 
day was given on the <vrit of inquiry, and, therefore it 
might be a diſcontinvance; but the court reſolved, that 
they never give a day in C. B. on this writ, nor js it 
neceſſary, becauſe nothing. is done but to aſcertain the 
damages. 1 Ld. Raym, 388. A avrit of inquiry was 
ordered to be executed before the Lord Chief Juſtice, the 
action being laid for very large damages : And ſuch 
writ hath been ſet aſide where the jury gave too little 
damages; and a new aurit of inquiry ordered by 
rule of court, on payment of colts, &c. Mod. Caſ. 
in L. and E. 213, 240. A judgment ſhall not be fer 
aſide, after a grit of inquiry executed, unleſs in par- 
ticular caſes. | e pa $a 
Writ of Rebellion, A wwrit out of the Chancery, or 
Exchequer, againſt a perſon in contempt, for not ap- 
pearing in thoſe courts, c. See Commiſſion of Re- 
belltcn. | BY - 
Mriter of Tallies (Scriptor talliarum) Is an officer 
in the Exchequer, being clerk to the auditor of the re- 
ceipt, who writes upon the zai/izs, the whole letters of 
the ze/lers bills, Covell, „„ . 
118 Writing, 
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| manner of a deed, made to a certain perſon, 


not in the | 
e. Mall be good in law. Hob. 312. 


Wrong, Taieri) Signifies any damage or injury, | 
ing | | fender, 


being in law conſtruction that which is contrary to 
right. Co. Lite. Vide Tert. DO Fs 
Wronglands, Scem to be ill grown trees that will 
never prove timber: ſuch as wrong the ground they 
grow in, Kiich. 169. - | 
Mudeheth, (From the Sax. Vude, i. e. Sylva) a fell- 
ing of wood, Leg. Hen. 1. e. 37. Pak 
caydraught, A water-paſſage, gutter, or watering- 
place; often mentioned in old leaſes of houſes, in the 
covenants for repairs, Oe. | 195 | 
(apke, WUpha, Et totam Wy kam cum homini- 
Bus, &c. Mon. Ang. tom. 2. p. 154. See ic and 


" Wits. | 


wWyte, Pane, Mul2a.——Saxones duo mulfarum ge- 
sera flatuere, i. e. Weram, & Wytam, Vide We. 


9 


mortuos vivere doret. 


N25 Is uſed for SanZur : Xanta Dei lex of que | 


enia, Dicuntur muſcula, que a provincialibus rectori- 
Jus provinciarum efferebantur : Vox eft in privilegiorum 
chartis non inſueta; ubi quietus efſe a Xeniis immunes no- 
tat ab hujuſmodi muneribus alii/que donis regi vel reginæ 
preffandis, guando ipſi per prædia privilegiatorum tranſie- 
int. Chart. Dom. Semplingham. Concedo ut omnia 
monafteria & eccliie regni mei a publicis weftigalibus, 
operibus & oneribus abſolyantur : Nec munuſcula præ- 
Seant regi vel principibus, nifi voluntaria. Spelm. Gloſl. 
Nulla aufem perſona, parva vel magna, ab hominibus & 


terra radingenſis monaſterii exigat, non equitationem five 


expeditionem, non ſummagia, non vectigalia, non navigia, 
non opera, non tributo, non Zenia, &c. Mem, Scacc. 
Anno 20 Edw. 3. Hs Ss 
Xenodochium, Is interpreted an inn, allowed by pub- 
lick licence for the entertainment of ſtrangers and other 
gueſts: Alſo an hoſpital, In gua waletudinarii & ſenes, 
1. e. Infirmi recipiuntur & aluntur. Vocab. utriuſque 
Juris. | 
© Ferophagia, A kind of Chriſtian faſt; the eating of 
dry meat. Litt. Dia. | 
Pplopola, A woodmonger, or dealer in wood. TZitt. 
- Eyſtigus, Is a wreſtler, or champion: And xy/us 
was a covered place or theatre, where men uſed 
wreſtling and other exerciſes in the winter, 154. 


} 
Y 


I7ÞXF and Nay, —20d homines de Rippon int creden- 
| di per ſuum Ya, & per fuum nay in omnibus quere- 
1, Sc, Charta Athelſtan, Reg. Mon. Ang]. tom. 1. 
173. | \ 

1 Pard, Is a well known meaſure, three feet in 
length; by which cloth, linen, Sc. are meaſured: 
It was ordained by King Hen. 1. from the length of 
his own arm. Baker's Chron, 
Pardland, (/irgata Terre) Is a quantity of land, 
different according to the place or country; as at 
Wimbleton in Surrey, it is but fifteen "acres, in 
ether counties it is twenty, in ſome twenty-four, 
and in others thirty, and forty acres. Brac. lib. 2. 
c. 10 eee 

- Pards belonging to the Navy, Perſons making diſ- 
turbance, or counterfeiting the hands of figning or 
vouching officers in yards, how puniſhed, 1 Ges. 2. 


c. 25. ſec 6. 


Parmouth. There is an act for regulating the time 
of bringing in and ſelling herrings at the fair of Great 


Yarmouth, fixing the prices and quantity by the laſt, 


Sc. 31 Eau. 3. . 2 
Parn. No perſon ſhall buy yarns or wool, but he 


that makes cloth of it: And none may tranſport 
yarn beyond the ſea, by Stat. 8 H. 6. c. 5. 33 H. 8. 
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pinnace, e. 


| 


j or any other hundredth year, 
| hundredth year, of which the year 2000 ſhall be the 
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Paugh, A vate, or little bark; alſo a fly-boat 
In Lat. called Celox, @ celerituding, fro.” 
ts ſwiftneſs. Lett, . VV 
Peonomous Oeconomut 3 an advocate f 0! " 
Vit. Abt. S. Albani,” © . 
Pear, "ron, In the full extent of the word con 
tains à ſyſtem or cycle of ſeveral months alually 
twelve; and is the time Wherein the ſun goes 3 
his compaſs through the twelve ſigns, viz, thr 
hundred and ſixty-five days, and about fix {2g 
A gear is twelve months, as divided by Julias Cojar . 
And the church begins the hear on the firſt 9 of 
January, called New year's day; but the civil . 
formerly, not till March the 25th. It appears by an 
cient grants and charters, that our anceſtors began if 
year at Chrifimas, which. was obſerved here till the time 
of William I. commonly called the Conguerer ; but af 
terwards, for ſome time the year of our Lord was lo. 
dom mentioned in grants, only the year of the reign of 
the King, Mon. Ang. Tom. tp 04 
There is a year of ibe world, and a year of Chrig 
And beſides the annus ſo/arts ; the lunar year, being the 
time in which any of the celeſtial bodies finiſh their 
courſe ; and thirty days, by which the Ag tian, 
reckoned, Year is alſo taken for time in general; 
and the age of man. Lit. By the Stat. 24 Ge. 
2. c. 23. It is enacted, That the firſt day of January 
next following the laſt day of December 1751, ſhall 
be the firſt day of the year 1752. And that the firſt 
day of Fanary next after the firſt day of Fanuary 
1752, ſhall be the firſt day of the year 1753, Aud 
ſo on, the firſt day of January in every. year, ſhall be 


the firſt day of the year. And that after the firſt day 


of January 1752, the ſeveral days of each month ſpail 
go on in the ſame order; and the feaſt of Eafter, 
and other moveable feaſts thereon depending, {ſhall 
be aſcertained according to the ' ſame method they 
then were until the ſecond day of September 1752, 


| and that the natural day next following the ſaid ſecond 


day of September, ſhall be reckoned the fourteenth 
day of September, omitting for that time only the 
eleven intermediate days. And that the ſeveral na- 
tural days which ſhall ſucceed the ſaid fourteenth 
day of September, ſhall be reckoned in numerical or- 
der according to the order and ſucceflion of days 
now uſed in the preſent calendar. All writings, Ge. 


| after the firſt of Jauuaty 1752. to be dated accord- 


ing to the new flile. After 2 September 175 2. Hilary 
and Michaelmas terms, and all courts to be held on 


the ſame nominal days and times they then were, 


2100, 2200, 2300, 


The ſeveral years 1800, 
(except every four 


1900, 


firſt) ſhall not be deemed Biſſxtile or Leap Near, but 
common years conſiſt only of 365 days. The years 
2000, 2400, 2800, and every other four hundredti 
year from the year 2000. incluſive, and all other years, 
which are now efleemed Bifzxtile or Leap Years, hall 
for the future be eſteemed Br/extile or Leap Years, 
conſiſting of 366 days, 

A calendar, and certain tables and rules for the 
fixing the true time for the celebration of the fealt 
of Zafer, and the finding of the times of the full 
moons on which the ſame depends, are annexed to 
this act, which ſhall be prefixed to all future editions 
of the Common-Prayer Book. Courts of Seſſion and 


_ Exchequer in Scotland, and markets, fairs, and maris 


to be held upon the ſame natural days they ſhould 
have been holden on, if this act had not been 
made. The natural days and times for the open- 
ing and incloſing of commons of paſture, not alter- 
ed by this act. The natural days and times of pay- 
ment of rents, annuities, ſams of money or interel, 
or of the delivery of goods, commencement or expita- 
tion of leaſes, c. Or of attaining the age of 21 
years, c. not altered by this act. See 25 Geo. 5 
e. 30. 26 Geo. 2, c. 9, 34. == 
Pear and Day, (Annus & Dies) Is a time that deter- 
mines a right, or works a preſcription in many caſes 
by law; as in caſe of an eſtray, if the owner chal- 

3 lenge 


J. 
/ 


YEA 


Tenge it not within that time, it belongs to the lord; ſo of 
a wreck, c. A year and a day is given to proſecute ap- 
peals 3 and for actions in a writ of right, Cc. afterentry 
or claim, to avoid a fine: And if a perſon wounded die 
in a year and day, it makes the offender guilty of murder, 
tc. 3 Inſt. 53. 6 Rep. 107. See as to year and day 
in Appeals of Death, Appeal, and Black. Com, 47.311, 
329. In Continual Claims, See Claim, | Entry, Fine, and 
Black. Com. 3Y. 175, In Copybold Forfeiture; fee Copy- 
Bold, and Black. Com. 2 V. 284. In Eftrays, ſee Eſtray, and 
"Black. Com. 1 F. 297, In Fines, ſee Fine, and Black. Com. 
2 V. 354. In Murder, ſee Appeal, Homicide, Murder, and 
Black. Com. 4. V. 197. In Wreck, fee Wreck, and Black. 
Com. 1 F. 292. : | 
Pear, Day, and Maſte, ( Aunus, Dies, & Vaſtun) Is a 
part of the King's prerogative, whereby he hath the pro- 
fits of lands and tenemènts for a year and a day of thoſe that 
are attainted of petit treaſon or felony, whoſoever is lord 
of the manor whereto the lands or tenements do belong; 
and the King may cauſe waſte to be made on the tene- 
ments, by deſtroying the houſes, ploughing up the mea- 
dows and paſtures, rooting up the woods, We. except the 
lord of the fee agree with him for the redemption of ſuch 
abe; afterwards reſtoring it to the lord of the Fee. 
undf, Prerog. 44 · : 
7 9 H. * on: 22, * We will not hold the lands 
of them that be convict of felony but one year and one 
day, and then thoſe lands ſhall be delivered to the lords 
of the fee.” . 
This appears by Glanvill to be due to the King by his 
ancient prerogative, 2 Inſt. 36. cites Glan vill 7. cap. 17. 
ol. 59. | 
hf This chapter of Magna Charta doth expreſs that which 
* doth belong to the King, wiz. the year and the day, and 
omits the waſte as not belonging to him; and this 18 
notably explained by our ancient books with an uniform 
conſent. 2 Iẽſt. 36. cites Bradton, lib. 3. fol. 129, & 
137. and Britton, cap. 5. fol. 14. and Fleta, lib. 1. cap. 
28. and Mirror, c. 5. ,. 2. The mirror, ſpeaking of 


this chapter, ſaith, Le point des terres aux felons tener per | 


un an, eſt de ſufie, car per la ou le roy ne duiſt aver que le 
gaſe de droit, ou Pan in nome de fine pur ſalver le ff de l 
eſiripment preignont les miniſters le roy ambideux. Upon all 
which it appears, that the King originally was to have no 
benefit in this caſe upon the attainder of felony, where 
the free land was holden of a ſubjeR, but only in deteſta- 
tion of the crime. Ut parna ad paucos, metus ad omnes 
perveniat ; to proſtrate the houſes, to extirpate the gardens, 
to eradicate his wood and to plow up the meadows of 
the felon; for ſaving whereof, and pro bono publico, the 
lords, of whom the lands were holden, were contented 
to yield the lands to the king for a year and a day; and 
therefore not only the waſte was juſtly omitted out of 
this chapter of Magna Charta, but thereby it is enacted, 
that after the year and day the land ſhall be rendered to 
the lord of the fee, after which no waſte can be done. 
2 Inſt. 37. Serjeant Hawkins ſays it ſeems agreed, that 
by the Common law, upon an attainder of felony, the 
King had a right utterly to waſte the lands holden of any 
but himſelf, whereof the perſon attainted was ſeiſed of an 
eſtate of ioheritance, either in his own or in his wife's 
right. And it is ſaid by ſome, that the King hath both 
this right, and alſo a right to hold ſuch lands for a year 
anda day, But it is holden by others, that the right to 
hold over the lands for a year and a day was given to the 
King in lieu of the waſte, and it ſeems implied in Magna 
Charta, cab. 22. which ſaying, that the King ſhall uot 
hold over the lands of thoſe, convicted of felony but for 
one year and a day, and making no mention of the 
waſte, it ſeems plainly to intimate, that at the time of 
the making that ſtatute the King was thought to have no 
other right but only to the year and day, 2 Hawk. Pl. C. 
449+ cap. 49. J. 8. ibid, in marg, ſays it ſeems admitted, 
Edw. 3. Fitz-Trav. 489. Preſcription 50. That the 
King was intitled to the waſte, as well as to the year and 
day ſince that ſtatute, | 
And where the treatiſe of frerogativa regis, made in 
17 Edw. 2. ſays, Et poſtquam dominus rex habuerit annum, 
diem, & waſtum, tunc reddatur tenementum illud capitali 
domino frodi illius, nifs prius faciat finem pro anno, die, & 
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vaſio; which is ſo to be expounded, that foraſmuch 2s it 
appears in the ſaid old books, that the officers and mini- 


that came in lieu thereof, therefore this treatiſe named 
both, not that doth were due, but that a reaſonable. fine 
might be paid fot all that which the King might lawfully 
claim. But if this at of 17 Ed. 2. be againſt this branch 
of Magna Charta, then it is repealed by the act of 42 EA. 
3. cap. 1. 2 Inſt, 37. 2 Hawk. Pk C. 449. cap. 49. J. 
8. ſays, that the ſtatute de præregativa regis, made in 17 


day, and alſo tothe waſte, it ſeems to have been the more 
general opinion fince that time, that he hath a right to 
both. Indeed if this ſtatute had been againſt the expreſs 
purview of Magna Charta, it would have been clearly 
repealed by thoſe many ſubſequent ſtatutes, which repeal 
all ſtatutes contrary to Magna Charta ; but being not con- 
trary to the expreſs words of it, but only to what is ar- 
gumentatively drawn from it, it may be well argued that 


Hereby it alſo appears how neceſſary the reading an- 


out of theſe old books you may obſerve; that when any 
thing is given to the King in lieu or ſatisſaction of any 
ancient right of his crown, when once he is in poſſeſſion 
of the new recompence, and the ſame in charge, his offi- 
cers and miniſters will many times demand the old alſo, 
which may turn to great prejudice, if it be be notduly and 
diſcreetly prevented. 2 I»/?. 37. 


is attainted of felony, the lord paramount ſhall have. the 
meſnalty, preſently; for this prerogative belonging to 
the King, extends only to the land, which might be 
walted, in lieu whereof the year and day was granted, 
2 Inſt. 37. And this is to be underſtood when a tenant 
in fee ſimple is attainted : for when tenant in tail; or te- 
nant for life 1s attainted, there the King ſhall have the 
profits of the lands during the life of tenant in tail, or 
of the tenant for life. 2 Inſt. 37. | 

That be eon vic] Here convie, in a large ſenſe, is 
taken for attin&i: For the nature and true ſenſe of both 
theſe words, fee the firſt part of the In/iitutes z and like- 
wiſe for this word felony there. 2 n/t. 37. 


lonies puniſhed by death, and not of petit larceny, which 
notwithſtanding is felony. 2 Ist. 38. If lord and te- 
nant are, and the tenant is attainted of felony, and the 
King has annum, diem, & waſium, yet if the lord enters 
without due proceſs, and the writ ſued to the eſcheator, 
the land ſhall be re-ſeiſed, and he ſhall anſwer for the 
meſne iſſues and profits. Br. Re- Seiſer, pl. 36. Cites Ed. 2. 
and Fitz. Traverſe, 48. | 

The ſtatute de prerogativa Regis, cap. 15. wills, that 
if a felon has land, runc Rex ſtatim illam habeat, & habeat 
inde annum & waſtum & terra deſiruetur, c. & tine 
reddatur capitali domino, Wc, Yuere, if this word (/ta- 
tim) ſhall be otherwiſe intended but after office found. 
Br. Corone, pl. 209. | 

"Tenant by copy of court-roll by the verge in ancient 
demeſne committed felony, and was attainted of it, and 
annum, diem, & vaſium was awarded for the King; and 
the reaſon ſeems to be, inaſmuch as franktenants in an- 
cient demeſne have no other evidence but copies of court- 
rolls; for otherwiſe it ſeems to be of a mere copyholder 
out of ancient demeſne for other frank tenement. © Br. 
T enant per copie, &c. pl. 22. Cites 3 Ed. 3. 
A man was ontlawed of felony, and aliened his land to 
J. M. on which /cire facias iſſued againſt him, who came 
and would have traverſed the felony ; and the court doubt- 
ed if he might traverſe it, by reaſon thar he is a ſtranger to 
the record; but per Pigot by 7 Ed. 4.c. 2. he cannot tra- 
verſe it in caſe of felony being a ſtranger to the record; 
contra in caſe of treſpaſs ; on which it was prayed for 
the King, that year, day, and wafte be adjudged for the 
King immediately, and fo it was immediately from that 
day till a year and a day next after; quod nota. Quære, 


if the King may take the year and the day at what time 


he pleaſes; it ſeems he cannot. Br, Corone, F-1-19 


| cites 49 . 2, 


The 


ſters did demand both for the waſte and for year and day. 


Ed. 2. having declared the King's right to the year and 


it is ſtill in force. 2 Hawk. Pl. C. 449. cap. 49. J. 8. 


cient authors is for underſtanding of ancient ſtatutes, And 


If there be lord, meſne, and tenant; and the meſne 


Of felony] Muſt be underſtood of all manner of fe- 
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= The King ſhall have the firſt year and day and woſte Voßelet, (Sax. Zarelet} Is a little ſarm, Ege. in « 
3 | "of the lands Fr Nene ie wat of ſe 5455 hien parts of Kent, ſo called $a A dan en ne 
_ | eomes after the attaiüder, aud whoſoever takes the profits. en to till it. Sax, Did. Al rs e * 
_ this year ſhall anfwet the profts to the King ; per Firzber- | Dok and Pozklhire, Perſons inhabiting, or thoſe wh, 
_ bebe.” But it {&aiv"rtHar chis is to be underſtood after of- baile any goods within tne province.of ert, may by wilt 
4 fice found, or chat the Tnqueſt Which actaines bim finds | diſpoſe of all their perſonal eſtate, Cc. 4 8 N. & 1 
1 ald what lands de had at the time of the felony commir- | cap, 2. And a registry of deeds, conyeyances, and wills. 
{0 ted, or after. And in the cafe above of 49. 4, 2. the Sc. of lands, is ordained in the We/+ Riding of Yor} hire. 
= outlawry of felony Was 18 Edi z. and writ iffued to the | by 2 Ann. c. 4. And ſo in the Eaſt and North Riding by 
bt coroners to inquire of his goods, lands“ aud tenements, ſubſequent acts. Large waſtes in the Hel- Riding of the 
bf 48 EA. z. which returted that he had land, and aliened | county of York, by conſent of lords of manors, Ge. to be 
1 to J. V. after the outlawry; and upon this fire facias incloſed; a ſixth part for the benefit of poor clergymen 
wh iſſued againſt J. V. who came and would have traverſed Cc. 12 Ann. ,. 1. c. 4. Tork market is regulated for ſale 
Wo the felony ;” and the year and day was awarded to the of butter, Sc. which ſhall be viewed, ſearched and 
24A King with the waſte And ſo it ſeems that the King eighed before fald, by Stat. 8 Gra. 1. Yarkfoire ths 
7 cannot take it, unleſs aſter office, which was thirty years | 2re ta be of certain lengths and breadths, under the penal- 
Fi after, as thete. But Owere if, upon the office found, he | ty of 208, leviable by juſtices. of peace, &c, And 
3Y who receives the profits the firſt year after the felony ſhall | narrow woollen cloths ſhall, have the names of the 
1 not be charged; it ſeems he ſhall per Firzh. above; | Maker, millman, and ſearcher, ſtamped thereon; and 
"BY | Quas the experience thereof in B. R. Br. Corone, pl, | not to be firetghed above à yard in length, c, un- 
1 20%. cites F. N. B. fol. 144. Ae nee der divers pegalties, See Stat. 7 Ann. c. 13. 1 Ces. 1, 
| ; . F. Pear books. Reports in a regular ſeries from the C. 78. 11 Geo. 1. c. 24. 7 Geo. 2, 2. IL 11 Geo, 2. 
reign of King Edev. 2. incluſive, to the time of Hen. 8. © 28. and 14 6. 2. , 3 | 1 
which were taken by the prothonotaries, or chief ſcribes | | Pork, Caſtom 4. In the city of London, and province 
of the court, at the expence of the crown, and publiſhed of York, the effects of an inteſtate after payment of his 
annually, whence they are known under thedenomination | debts, arc in general divided, according 10 the ancient 
of the'y2ar-books. Black. Com. 1 V. 71, 2. - + | univerſal doctrine of the pars rationabilis, If the deceaſed 
Pears, E/ates for. An eſtate for years is a contract, leaves a widow and children, his ſubſtance, deducting the 
for the poſſeſſion of lands or tenements, for ſome deter. | widow's apparel and furniture of her bed-chamber, which 
minate period: andit happens where a man letteth them in London is called the widow's chamber, is divided into 
to another, for the term of a certain number of years, | three parts; one of which belongs to the widow, another 
agreed between the leſſor and leflee, and the leſſee enters | to the children, and the third to the adminiſtrator; if 
. thereon. If the leaſe be but for half a year, or a quarter, | Only a widow, or only children, they ſhall reſpectively, 
| or any leſs time, this leſſee is reſpefed as a tenant for in either caſe, take one moiety, and the adminiſtrator the 
years, and is ſtiled ſo in ſome legal proceedings. See other: 1þ neither widow nar child, the adminiſtrator ſhall 
Leaſe and Black, Com. 2 V. 140. have the whole. And this portion or dead man's part the 
Peman, or Peoman, or Poman, A derivative of | adminiſtrator was wont to apply to his own uſe, till the 
the Saxon, geman, i. e. communis. Theſe Camd. in his Brit. Stat. 1 Fac. 2. c. 17. declared that the ſame ſhould be 
pag. 105. placeth next in order to gentlemen, calling ſubject to the ſtatutes of diſtribution. So that if a man 
them ingenuos, whoſe opinion the ſcatute affirms, anno dies worth 1800/1. leaving a widow and two children, the 
6 Rich. 2. cap 4. and 20 Rich. 2. eap. 2. Sir Thomas | eſtate ſhall be divided into eighteen parts; whereof the 
Smith in his Republ. Anglorum, lib. 1. c. 23. calls him a | widow fhall have eight, {ix by the cuſtom, and two by the 
yeoman, whom our law calls legalem hominem, which (ſays | ſtatute; and each of the children five, three by the 
he) is in the Engliſb a free-born man, that may diſpend of | cuſtom, and two by the Ratute : if he leaves a widow 
his own free-land in yearly revenues to the ſum of forty | and one child, they ſhall each haye a moiety of the whole, 
ſhillings ferling. Perfegan in his Reflitution of decayed | or nine ſuch eighteenth: parts, ſix by the cuſtom, and 
Intelligence, cap. 10. writes, That gemen among the an- three by the ſtatute: if he leaves a, widow and no child, 
cient Teutonicks, and gemein among the modern, fignifies the widow ſhall have three-fourths of the whole, two by 
f as much as common, and the letter g being turned into 5, is | the cuſtom, and one by the ſtatute; and the remaining 
q written jenen, Which therefore ſignifies a commoner,  Yio- | fourth ſhall go by the ſtatute to the next of kin. If the 
[i man allo ſigniſies and officer in the King's houſe, in the | wife he provided for by a jointure before marriage, in 
Fo middle place between the ſergeant and the groom, as yeo- | bar of her cuſtomary part, it puts her in a ſtate of non- 
4s man of the chanary, ycoman of the ſcullery, 33 H. 8. cap, | entity, with regard to the cuſtom only; but ſhe ſhall be 
5 12. yeoman of the crown, 3 E. 4, 5. The word young- | intitled to her ſhare of the dead- man's part, under the ſta- 
# nen is uſed for yeomen, in the ſtature 33 Hen, 8. cap. 10, | tute of diſtrivutions, unlefs barred by fpecial agreement. 
Fo Cowell, See Black. Com. 1 V. 406. and if.ary of the children are advanced by the father in 
1 Peme, Is an ancient corruption of hieme, winter, 16. his life-time, with any ſum of money, (not amounting 
14 id. to their full proportionable part) they ſhall bring that 
7 Peven, or Peoven, (as we uſe at the end of inden- portion into hotchpat with the reſt. of the brothers and 
5 tures and other infiruments, Leowen, the day and year firft | fillers, (but not with the widow,) before they are intitled 
15 above written) Is derived from the Saxon, ceorian, i, e. to any benefit under the cuſtom: but if they are ſully ad- 
. dare, and is the ſame with given. So Didum de Kenel- | vanced, the cuſtom intitles them to no farther dividend. 
1 avorth concludes with—Yeoven, and proclaimed in the caſile | Black. Com. 2 V. 518, 5 9. In the province of York, the 
15 cf Kenelworth the day before the calends of Nov. anno 1256, heir at Common law, who inherits any lands in fee or in 
Ke Convell. tail, is excluded from any filial portion, or reaſonable 
4H pew, Is derived from the Greek zl, to hurt, and | part, B/ack. Cem. 2 V. 519. 
vi probably becauſe before the invention of guns our anceſ- Pozk-Buildings Company, A corporation or com- 
1 1 tors made bows with this wood, with which they annoyed | pany erected by flatute for railing Thames water, in York- 
| : their enemies, and therefore they took care to plant the | Building,; and this company having bought the forfeited 
| trees in the church-yards, where they might be often ſeen | tales in Scotland on the rebellion anne 1 Gee, 1. to enable 
| and preſerved by the people. Miuſbeu. them to make good their engagements to the government, 
piel ding aud paping, ( Readenao & Solvendo) Comes | they were empowered to diſpoſe of rent-charges, grant an- 
from the Sax. Ge:dan & Gildan; and in Domeſday, Gildare | nuities Sc. and any perſon may purchaſe annuities of 
is frequently uſed for Solvere, Reddere, the Saxon G. being | the ſaid company. 7 Geo. 1. cap. 20, . 
often turned into 7. , Ppſivzemeta, In Latin Altitonans, ſigniſies God, the 
Pingman, Mentioned in the laws of King Hen. 1. c. thunderer. | 
15. Spelman thinks may be a miſlake for Ingliſbman, or as Pvernagium, (From the French Hywernee, that is, the 
we now ſay Engliſhman: But perhaps the yingmen were | winter ſcaſon) Was auciently uſed for the winter ſeednels, 
rather youngmen, printed for yeomen and yemen, in Stat, 33 | or ſeaſon for ſowing of corn. Coauell. See Hyberna- 
H. 8. cap. 10. | | 5 | gium, pule 
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in $.otland they term Tu, Games. 


Pule, In the Nerth of | England, the country people 
call the Feaſt of the Nativity of our Lord by the name of 


Yule, which is the proper Scotch word for Chriſtmas; and 
the ſports uſed at Chri/tmas here, called Chriſtmas anbot, 


A ſtature was made 
not long ſince for the repeal of 'a repealing act paſſed in 
the parliament of Scotland, intitled an 20 for dif hargiog 
the Yule-vacance. ' 1 Geo, 1. c. 8. r | 


- 


2. 


| viz. Edgar. in Leg. Monach. Hydens. c. 4, Orazric, 

talis 460, Cc. | | 

- Jabulum, (Latin, Sabulum) Groſs ſand or gravel, Quin- 
gue glauſtratat xabuli, for five wain loads of ſand. Com- 
putus temp. H. 6. Covell, 

achine, A foreign coin of gold. Merch. Dit. 

Fwd i. e. Incendium; from whence we derive the Eng- 
li word zeal. 

Zancha, A kind of veſture or garment, Lit. | 
PE e A meaſure containing fix Englifh bu- 
els, | 
Zatovin, Sattin, or ſine ſilk; mentioned in Mon. Ang. 

Tom . | 

Zealot, (Zelctes) Is for the moſt part taken in pejorem 
ſenſum, ſo that we term one that is a ſeparatiſt or thi/matrick 
from the church of England, a Zealot or Fanatich, 


| Ls i. e. Diabolus, as uſed in many old writers, 
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Jereth, An Hebrew meaſure of nige inches. Lis. Did. 
ta, A room kept warm like a ſtove; a withdrawing 
chamber with pipes conveyed along in the walls, to receive 
from below either the cool ait in the ſummer, or the heat 
of fire, Fe. in winter: It is called by our Eng/ijh biſto- 
rians a dining-room, or parlour. Q er vita S. Elpbegi 
apud Wharton Angl. par. 2. p. 127. | 
Zigarns, A trolling thief or gipſy. Lize. h 
Zodiack, (Zodiacus) A circle in the heavens, containing 
the twelve ſigns through which the ſun paſſes every year. 


Lint: 


Zuche, (Zucheus, Stirps ficeus & aride) A withered or 
dry (ſtock of a tree. Rex, fc Nia accepimus per in- 
quifitionem, quod non eſi ad dampnum ſeu prajudicium naſtrum 
aut aliorum, ff concedimus dil: o valide n tte Richard S. de 
omnes Zucheos arides, gui Anglice vocantur Stovenes infra 


' Haiam de Backwood, infra Foreſtam neſtram de Shirewond, 


Sc. Placit. Foreſt in Com. Nott. de Anno 8 H. 3. This 
ſeems to have been the writ of ad uod dumnum iſſued, on 
granting of zuches or dead wood in a foreit, fc, Auxi 
lium faciend. Burgenſibus Salop, de weteribus Zuchis, & de 
mortuo beſco, Fc, Clauſ. 4 Hen. 3. m. 10. Rex conce//it 
Thomæ de C. omnes Zucheos aridos, uocat. Stubbs, arbo- 
rum ſucciſarum in foreſta de G. ibidem capiend. per viſum 
cuſtodis foreſtæ ultra Trentam. Pat. 22 Ed. z. 
3ygoſtata, I; a clerk of the market, to ſee to weights 


Fe. Litt. Di#, 


zythum, A drink made of corn, uſed by the old Gaul: ; 
ſo called from the ſtelbing or boiling it, whence der had 
its name. 258 
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